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STATE  v.  ANDERSON. 

(Supreme  Court  of  Hontana.    Jul?  9.  18M.) 

CsnciiTAi.  Law— New  Trial  —  Fbejddicb  or  Ju- 
ror—Nsw  Etidbncs. 

1.  A  new  tria)  will  not  be  granted  on  affida- 
Tit  of  a  Rtranger  that  a  Jnror  told  him  that  he 
bad  Qsed  improper  langnage  in  the  Jury  room, 
as  against  affidavits  of  the  juror  In  question, 
and  six  other  jurors,  denying  that  he  had  used 
Buch  language. 

2.  A  juror's  expression  of  (H>lDion  after 
Terdict  and  discharge  of  the  Jury  Is  not  eTidence 
of  hia  prejudice  in  the  case. 

8.  A  juror's  oirialoD,  ezpresied  before  he 
irsa  called,  that  defendant  was  a  "too^  dtl* 
■en,"  would  not  show  that  he  waa  prejudiced, 
fn  the  face  of  his  Toir  dire  tesUmony  that  he 
had  no  prejudice,  and  had  formed  no  oi^nfon 
as  to  defendant's  guilt  or  innocence. 

4.  When  a  juror,  who  duly  qualified  on  Tolr 
dire,  is  out  of  the  state,  and  unattainable  for 
the  hearing  for  new  trial,  the  court  is  not  shown 
to  have  abused  its  discretion  in  refusing  a  new 
trial  on  an  affidavit  which,  without  detailing 
circumstances,  baldly  states  that  the  juror,  be- 
fore trial,  made  the  ''unqnaltfied"  assertion  that 
defendant  "ought  to  be  hang." 

6.  New  eridence.  which  onlr  tends  to  Im- 
peach d^endant's  own  witne«>  is  no  ground 
for  new  trial. 

6.  Defendant  having  been  convicted  of  mur- 
der in  the  first  degree,  and  sentenced  to  death, 
his  accomplice,  who  had  turned  state's  evi- 
dence, and  had  his  plea  of  guilty  la  the  second 
degree  accepted,  made  an  unsworn  statement  to 
the  judge  that  he  had  lied  on  the  trial,  and 
had  alone  committed  the  murder.  It  did  not  ap- 

Eear  how  he  would  testify  in  another  trial,  and 
is  statement  was  inconsisteut  with  any  tbeoiy 
based  on  the  facts  otherwise  proved.  Held, 
that  there  was  no  ground  for  a  new  trial. 

Appeal  rrom  district  court.  Fork  county; 
Frank  Henry,  Judge. 

Robert  A.  Anderson,  Informed  agfdnst  as 
Robert  Fidd,  conTtcted  of  murder  in  the 
first  degree,  appeals.  Afilrmed. 

Sidney  And  M.  R.  WUson,  for  appel- 
lant H.  J.  Iffller,  a.  O.  Daj,  and  Henri  J. 
Haak^  for  the  State. 

DE  WITT,  J.  The  defendant  was  convict- 
ed of  murder  In  the  first  degree.  He  appeals 
from  the  judgment  His  motlcoi  fw  a  new 
trial  was  denied.  He  now  asks  us  to  review 
the  alleged  causes  tor  a  new  trial  wlilch  he 
set  up  on  that  motion.  We  will  examine 
them  in  tbelr  order: 
v^7p.no.l— 1 


1.  Misconduct  by  the  juror  lUch:  It  1« 
set  forth  by  the  affidavit  of  S.  M.  Nye  that  be 
had  a  conversation  with  Juror  Blch  after  the 
trial.  In  wblcb  said  Blch  said  to  blm  substan- 
tially as  follows:  "When  we  went  out  feur 
of  the  jury  were  in  favor  of  acquitting  the 
defendant  I  told  them  that  if  we  were 
going  to  acquit  the  defendant  or  have  & 
hung  jury,  that  we  had  better  send  up  and 
have  otur  Winchesters  bronc^t  down  to  us, 
and  have  them  loaded  to  the  miBzle;  that, 
U  we  did  not  convict  we  dare  not  face  the 
people  without  our  guns."  Tb&  afildavlt  of  a 
Juror  as  to  his  mlsccmduct  In  the  jury  room  Is 
not  to  be  taken  to  Impeach  his  verdict  See 
cases  dted  In  Gwdon  t.  Ttevarthan,  13 
Hont  — ;  84  Fac.  180.  If  what  a  Juror 
says  on  oath,  by  sfildsTit,  is  not  to  be  taken 
to  Impeach  his  verdict  it  would  seem,  a 
forUwi,  that  what  anolher  p«8on  says  that 
the  JturcHT  said  Should  not  be  taken  for  such 
purpose.  But  If  the  Nye  affidavit  were  to 
be  consldoed,  Blch  dmled  by  affidavit  that 
he  used  such  language^  and  six  of  bis  co- 
jurors, by  affidavit  deny  that  he  (Rich)  had 
used  any  such  language  in  the  jury  room  as 
was  attributed  to  him  by  the  Nye  aflldavit 
T^fovy  V.  Bui^ess,  8  Mont  57,  10  Fac.  658. 
The  dedirion  <tf  the  court  in  denying  a  new 
trial  on  this  grotmd,  was  unquestionably 
correct 

2.  The  defendant  presented  sffldavits  that 
recited  that  since  the  trial.  Juror  Blch  had 
said:  'If  that  msn  gets  a  new  trial,  and  Is 
turned  looser  he  shall  never  get  out  e£  this 
town  alive.  I  will  shoot  him  down  with 
my  own  hand,  like  a  dog."  Blch,  in  his  affi* 
davit  used  on  the  hearing,  does  not  deny 
tbat  he  made  use  of  these  expressions,  but 
he  says  that  they  were  all  made  since  the 
verdict  was  render^,  and  that  his  oplnlca 
so  expi%8sed  was  formed  by  hairing  the  evi- 
dence adduced  at  the  trial,  and  that  w'-en 
Le  was  impaneled  as  a  Juror  he  had  no  bias 
or  prejudice  whatever.  These  expressions 
are  nrgec'.  as  showing  t»*ejudice  by  the  juror 
Blch.  "Prejudice"  means  "pr^dgment;" 
"Judgment  befcnrehand."  Rich's  statements 
certainly  show  his  opinion  or  Judgment  as 
to  defendant's  guilt  His  verdict  also  showed 
that  as  it  ought  But  the  expressions  do 
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not  show  his  prejudgment  or  j^Judlce. 
The  showing  is  uncontradicted  that  this  was 
the  juror's  afterjudgment,— his  opinion  after 
the  trial,— and  formed  upon  hearing  the  evl- 
denco.  His  opinion  of  the  guilt  of  the  de- 
fendant, after  the  trial,  and  after  verdict  of 
gnllty,  cannot  be  taken  as  proof  that  he 
lieM  such  opinion  before  the  trial,  In  the 
absence  of  any  showing  that  he  did  hold  such 
ophiion,  and  In  the  presence  of  the  express 
sliowing  that  he  did  not  hold  any  such  opin- 
ion before  the  trial.  This  ground  for  new 
trial  was  also  properly  overruled  by  the 
court 

3.  Disqualification  of  the  juror  Rife,  by 
reason  of  expression  of  opinion,  showing  bias, 
made  before  the  trial,  Is  the  next  ground  for 
new  trial  presented.  Rife  was  a  juror  called 
on  open  venire  after  the  regular  panel  was 
exhausted.  W.  Altlmus  makes  affidavit  that 
he  was  In  the  sheriff's  offlce  one  day  after 
the  killing  of  deceased,  and  before  the  trial; 
that  Rife  came  In,  and  "when  informed  that 
Field,  the  defendant,  was  In  Jail,  charged 
with  the  murder,  he  said,  Tou  had  better 
watch  him  pretty  close,  for  he  Is  a  tough 
citizen,'  or  words  to  that  ofTect."  Rife  has 
had  no  opportunity  to  deny  the  matter  set  up 
in  this  affidavit  since  it  was  made.  lie  has 
been  absent  from  the  state,  and,  In  the  haste 
of  making  this  motion  for  a  now  trial,  he 
could  not  be  reached.  But  Rife  did  testify 
Tmder  oath,  on  his  voir  dire  examination,  and 
subject  to  cross-examination  as  to  details, 
that  he  had  no  bias  or  prejudice  against  de- 
fendant, nor  had  ho  formed  or  expressed  any 
opinion  as  to  the  guilt  of  defendant  The 
district  court  had  before  It  the  oral  examina- 
tion of  Rife,  and  the  ex  parte  affidavit  used 
against  him.  This  expression  alleged  to  be 
used  by  Rife  does  not  tend  to  show  bias  or 
prejudice,  or  an  opinion  of  the  guilt  or  Inno- 
cence of  the  defendant.  Territory  v.  Bur- 
gess, 8  Mont.  57,  19  Pac.  55S.  Because  a 
juror  may  have  a  general  opinion  that  a  de- 
fendant is  a  "tough  citizen"  Is  not  exidence 
of  the  possession  by  such  jm-or  of  tlie  opinion 
that  the  defendant  Is  guilty  of  the  i)artlcular 
crime  with  which  he  stands  charged;  es- 
pecially when  the  Jaror  testifies,  under  ex- 
amination and  cross-examination,  that  he 
knows  nothing"about  what  p»u:i)ort  to  be  the 
facts  of  the  case,  and  has  no  opinion  as  to 
the  guilt  or  Innocence  of  defendant  Most 
bad  men  have  a  reputation  In  the  community 
in  wiiich  they  live.  A  knowledge  of  such  rep- 
utation, coupled  witli  Ignorance  of  all  the 
alleged  facts  of  the  offense  charged  against 
defendant  and  an  absence  of  all  opinion, 
bias,  or  prejudice,  is  not  a  dlsquallticalion  of 
a  Juror.  Again,  as  to  Juror  Rife,  we  have 
the  affidavit  of  H.  H.  Ash.  in  which  he  says 
"that  he  Is  personally  acquainted  with,  and 
well  knows,  a  certain  Frank  Rife,  who  was 
a  Juror  on  the  trial  of  the  above-entitled  ac- 
tion, upon  which  trial  defendant  was  on  the 
18th  day  of  May,  18D4.  convicted  of  the  kiU- 
ing  of  one  Emanuel  Fleming,  at  the  city  of 


Livingston,  on  the  20th  day  of  April,  A.  D. 
18M,  and  a  v^dlct  of  murder  In  the  first  de- 
gree brought  In  and  rendered;  that  on  or 
about  the  10th  day  of  May,  18&4,  and  before 
said  Rife  was  summoned  as  a  juror  in  said 
cause,  affiant  had  a  conversation  with  said 
Rife,  In  which  conversation  said  Rife  made 
the  unquallQed  assertion,  'Field  ought  to  be 
hung.' "  Upon  affidavits  of  this  nature.  Mr. 
Justice  De  Wolfe  pertinently  remarked  in 
Territory  v.  Burgess,  8  Mont  57,  19  Pac.  558, 
as  follows:  "In  this  connection.  It  Is  not  Im- 
proper to  say  that  the  temptation  is  strong 
on  the  part  of  a  defendant  who  has  been  con- 
victed In  a  criminal  case,  and  particularly  on 
the  grave  charge  of  min-der,  to  try  and  obtain 
a  new  trial  on  the  two  grounds  alleged  In 
this  case,— of  misconduct  of  the  jury,  and  In- 
competency of  a  juror  by  reason  of  having 
expressed  an  opinion  In  the  case.  These, 
when  the  facts  clearly  establish  the  miscon- 
duct in  the  one  case,  or  the  expression  of  an 
opinion  by  a  juror  in  the  other,  are  plainly 
sufficient  grounds  for  granting  a  new  trial. 
But  In  view  of  the  temptation  on  the  part  of 
the  defendant,  and  also  on  tlie  part  of  bis 
friends,  to  obtain  a  rehearing  in  the  case 
of  conviction,,  and  In  view,  also,  of  the  fa- 
cility with  which  affidavits  for  this  pm-pose 
con  be  obtained,  courts  should  closely  scan 
affidavits  procured  for  that  end,  and,  upless 
convinced  of  their  correctness,  should  not 
influenced  by  them  In  granting  a  new  trial; 
and  this,  we  think,  has  been  the  acUon  of  the 
district  court  in  the  present  case."  As  above 
noted,  there  was  no  opportunity  to  obtain 
Rife'a  statement  as  to  the  truth  of  the  Ash 
affidavit  The  motion  for  new  trial  was  nec- 
essarily hurriedly  prepared,  and  heard  less 
than  24  hours  before  the  time  set  for  the 
execution  of  tlie  defendant  Rife  was  out  of 
the  state,  and  could  not  be  reached.  Under 
such  circumstxmces,  there  would  be  a  great 
temptation  to  a  friend  of  the  defendant  to 
make  such  an  affidavit  as  the  Ash  affidavit 
Both  the  affidavit  and  the  circumstances 
should  be  cloi^ly  scanned.  They  doubtless 
received  such  scrutiny  from  the  learned  dis- 
trict judge.  He  had  heard  Rlfe's  oral  ex- 
amination on  his  voir  dire,  in  which  he  stated 
that  he  had  not  formed  or  expressed  any 
opinion  as  to  tlie  guilt  of  defendant  Against 
that,  be  had  this  affidavit,  made  under  the 
cU-cumstancea  that  It  was.  and  wholly  want- 
ing in  any  details.  T^e  affiant  does  not  say 
where  he  and  Rife  were  when  Rife  made 
the  statement  or  who.  If  any  one,  was  pres- 
ent, or  whether  any  one  was  present.  He 
wholly  omits  all  the  context  of  the  conversa- 
tion In  which  Rife  Is  alleged  to  have  made 
the  statement  It  is  not  stated  what  called 
forth  the  remark  by  Rife,  Affiant  simply 
says  that  Rife  made  the  "unqualified  asser- 
tion." V>'e  have  no  means  of  knowing  what 
affiant's  notion  of  the  word  "unqualified" 
was.  If  the  facts  and  circumstances,  and 
surroundings  of  the  parties,  the  context  of 
the  conTersatlon,  what  led  to  the  remark, 
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and  tbe  occasion  for  it,  bad  been  given  In 
the  affldavit,  a  reviewing  court  would  have 
some  grounds  upon  which  to  determine 
whether  the  statement  alleged  to  hare  been 
made  by  Rife  was  "unquojUiied,"  and  wJieth- 
er  the  district  court  abused  its  discretion  In 
discarding  this  affidavit,  as  against  tbe  oral 
examination  of  the  juror.  It  is  said  In  the 
Burgess  Case:  '  Tlie  affidavit  was  ex  parte, 
wliile  tlie  jivor  was  examined  openly  in 
court,  and  woa  interrogated  by  counsel  for 
defrndant,  as  well  as  by  tbe  court.  The 
court  liad  a  full  opportunity  to  see  the  de- 
meanor of  the  witness,  as  well  as  to  bear  his 
w(x-ds,  and,  from  both,  was  doubtleaa  con- 
vinced of  the  sincerity  and  truth  of  his  state* 
ment;  otherwise,  the  court  would  not  have 
overruled  the  motion  tot  new  trial.  Xn  this 
we  cannot  say  that  any  error  or  abuse  of 
jodlctal  discretion  was  committed."  If  such 
skeleton  affidavits  are  to  be  entertained  by 
an  appellate  court,  on  which  to  pnmt  a  new 
trial,  after  the  district  court  (with  Its  near 
view  of  all  tbe  circumstances,  and  Its  per- 
sonal Inspection  of  the  Juror  upon  tala  ex- 
amination) has  discarded  tliem,  thai  all  the 
murd^er's  friends  need  do  is  to  watch  for 
the  absence  of  some  jurflr,  m  tbe  r&tgB  of 
execution,  and  make  such  an  affidarlt  as  Unb 
one  before  ns.  We  think  this  case  comes 
within  tbe  doctrine  of  tbe  Burgess  Case.  8 
Mont  67,  19  Pac.  558.  In  that  case.  It  Is 
true,  the  alleged  offending  juson  maAe  a 
counter  showing,  under  oath,  on  the  motion 
for  a  new  triaL  That  element  In  the  Bor- 
icess  Case  Is  absent  from  the  case  at  bar. 
But  we  aru  of  opinion  tbat  this  absCTce  ls 
compensated  for  in  the  fact  that  the  motion 
for  new  trial  here  was  made  upon  the  eve 
of  the  executlou  of  defeadabt,  when  lUfo 
could  not  lie  obtained  to  make  a  counter  affi- 
davit, and  the  fact  that  the  dlstrtct  Jndj^  had 
the  oral  voir  dire  examination  and  cross- 
examination  ot  Rife,  and  the  further  fnet  of 
the  character  of  the  affidavit  Itself,  asr  shown 
abore.  We  baTe  thus  satisfied  onrselves 
that  this  ground  fW  a  new  trial  was  propwly 
iTermled  by  the  district  court. 

4.  Newly-discovered  erldence  Is  also  set 
np  as  a  ground  for  a  new  trial.  WDllnm 
MortlDter  testified  upon  the  trial  that  he  and 
def^dant  Field  together  killed  the  deceancd. 
Mwtlmer  was  the  only  eyewitness  of  tbe 
killing  who  tesniied  to  the  fact  -od  the  trial. 
He  described  It,  and  the  movementn  of  de- 
fendant and  himself,  before  and  nftor  the 
Idlling,  in  great  detail.  The  murder  was 
committed  about  9:30  p.  m.,  in  the  outskirts 
of  tbe  <4ty  of  Uvlngston,  Shortly  after  the 
assault  upon  deceased,  Field  offered  blni»clf, 
and  was  accepted,  as  a  member  of  the  sher- 
iff's posse.  He  went  out  on  horseback  up  th^. 
river.  He  called  upon  the  people  at  severnl 
taonsos.  without  arousing  them.  He  awaken- 
e«l  one  Charles  Atkins  about  three  miles 
from  Livingston.  Defendant  testified  to  tbfs 
himself.  Defendant  called  Atkins  as  a  wit- 
ness^  Atkins  testified  that  Field  aroused 


him.  at  his  home,  at  1:30  a.  m.  following  the 
killing  of  deceased.  Atkins  testified  that 
Pleld  told  him,  to  some  extent,  how  the 
kUUng  was  done.  The  state  has  taken 
the  .position  that,  according  to  Atkins'  tes- 
timony. Field  told  Atkins  more  details  as 
to  the  killing  than  any  one  could  have 
known  at  that  time  unless  he  had  been 
a  participant  in  the  assault.  It  seems  that 
this  matter  told  strongly  against  defendant 
On  motion  for  new  trial  comes  George  B. 
Bcott,  and  makes  affidavit  that  on  tbe  same 
night,  between  1  and  2  o'clock  a.  m.,  he 
aroused  Atkins,  and  infwmed  him  what  had 
occurred,  and  what  was  known  of  how  It 
was  done.  But  be  does  not  state  what  he 
knew  then,  or  what  be  told  Atkins,  of  how 
the  murder  was  done.  Atkins  had  testified 
that  Field's  call  was  the  only  notice  be  bad 
received  that  night  of  the  mm^^.  Scott's 
affidavit,  08  above  noted,  was  presented  on 
the  motion  for  new  trial  as  newly-dlscovered 
evidence.  It  Is  nothing  more  than  an  at- 
tempted contradiction  of  Atklna  (Field's  own 
witoess)  tat  respect  to  Atkins'  statement  tbat 
his  only  Intormatlon  of  the  murder  on  fbat 
night  was  from  Field.  This  Is  not  a  ground 
for  a  new  trial,  and  It  was  propa*ly  so  held 
by  the  district  judge. 

5.  Other  alleged  newly-dlscovered  evidence 
was  presented  as  a  groimd  fen*  granting  the 
motion  for  a  new  trial,  wWrti  we  will  now 
consider:  As  observed  above,  "^lllam  Mor^ 
timer  was  the  only  witness  for  the  state  who 
testified  as  an  eyewitness  of  the  fatal  assault 
upon  the  deceased,  Bmanu^  Fleming.  His 
testimony  was  direct,  positive,  and  minutely 
detailed,  as  to  the  killing  of  Fleming  by  him- 
self and  Field.  No  one  In  behalf  of  defend- 
ant has  ever  contended  that  the  evidence 
was  not  suffident  to  sustain  the  v»dlct. 
No  motion  for  a  new  trial  was  made  upon 
tbe  ground  that  the  verdict  was  contrary  to 
the  evidence.  The  time  to  make  sucb  nio- 
tkm  was  alloVred  to  pass.  It  Is  appropriate 
to  state  here  that  In  our  opinion  the  evidence 
Is  amply  sufficient;  and  by  this  we  mean, 
not  only  the  testimony  of  Mortimer,  the  nc- 
corfipttce,  but  also  all  the  facts  and  ctrmm- 
stances,  and  the  condtict  and  admissions  of 
the  defendant  himself.  On  May  22d  judg- 
ment was  rendered,  s«itenclng  defendant  to 
be  ejtecnted  June  22d.  On  June  tTth  the  wit- 
ness Mortimer  stated  to  the  Honorable 
Frank  Henry,  judge  of  tbe  district  cotnrt, 
that  he  (Mortimer),  alone,  murdered  Flem- 
ing. He  made  this  statement  to  Judge  Hen- 
ry orally.  He  also  gave  to  the  judge  the  fol- 
lowing writing:  "Livingston,  Montana,  June 
17,  I.  ^^^lllam  Slortlmer,  hav  swor  to 

lies  on  the  stand  In  the  district  coi-t  on  the 
trile  of  Bob  Anderson  who  was  on  trlle  for 
the  murder  of  Emanul  Fleming.  I  was  the 
man  that  did  the  dede  I  vra^  promlst 
by  John  Hogan  that  if  I  wold  luin  stars 
evedance  that  the  dores  of  the  county  jalo 
wold  be  -throw  open  and  T  wold  go  forth 
a  free  man  and  also  promist  by  Jt^utj 
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aey  Miller  that  not  a  hair  on  my  head  void 
be  harmed  I  murdered  Blemlng  nnaded  and 
alone  Anderson  did  not  now  anything  about 
It  He  Is  OB  Inocent  as  a  babe  nnbome.  I 
bare  bad  enough  ot  truble  about  the  afiUr 
and  do  not  wish  to  kep  my  secrlt  longer.  If 
the  govnor  will  not  turn  Anderson  lose  I 
win  call  on  the  people  of  Park  county  to  do 
It,  as  Robert  Anderson  is  as  Inocent  of  the 
crime  as  the  gOTnor  Is.  I  hare  bin  lead  to 
what  I  did  through  Hogan  and  did  swere 
Robert  Andersons  life  away  but  I  hare  come 
to  my  sences  I  tbtnk  before  It  is  to  late.  Wil- 
lie Mortlmo*."  This  writing  was  given  by 
Judge  Henry  to  defendant's  counsel.  The 
writing,  and  the  statement  made  orally  by 
Mortimer  to  Judge  Hoizy,  are  made  the 
basis  of  a  motion  tor  a  new  trial  on  the 
ground  of  newly-dlscoTered  evidence.  The 
argument  of  defendant  is  that  this  "confes- 
sion," as  we  will  call  It  for  the  sake  of  b 
name.  Is  newly-dlscoTO^  evidence  that  Hw- 
timer  lied  in  a  vitally  material  matter  upon 
the  trial.  The  state  replies  that  It  was  the 
contention  of  defendant  on  the  trial  that 
Mortlmo-  was  lying,  and  therefore  this  al- 
leged newly-discovered  evidence  Is  only  cu- 
mulative or  impeaching,  and  hence  not  a 
ground  for  a  new  trlaL  We  think  we  may 
pass  this  contention  of  counsel,  and  place 
our  decision  upon  another  ground;  that  Is, 
that  the  alleged  newly-discovered  evidence 
In  this  case  was  not  sufficient,  under  the 
facts  and  dreams  tan  ces  developed,  to  r'>- 
verse  the  decision  of  the  district  court,  and 
direct  It  to  grant  a  new  trial,  even  if  it  were 
conceded  that  such  evidence  was  not  simply 
cumulative  or  impeaching.  If,  instead  of 
such  a  showing  as  we  have  in  this  case, 
there  were  presented  to  a  court,  on  motion 
for  a  new  trial,  a  showing  whereby  It  clearly 
appeared,  to  the  satisfaction  of  a  reasonable 
Judicial  mind,  that  the  principal  and  only 
eyewitness  for  the  state,  upon  whose  testi- 
mony, without  cwroboration,  the  conviction 
depended,  had  lied  in  bis  material  testimony, 
we  ore  not  prepared  to  say  that  the  court 
bearing  such  motion  should  not  grant  the 
sameu  But,  as  abore  remarked,  passing  this 
matter,  we  will  decide  this  ground  for  a  new 
trial  upon  our  opinion  that  the  district  court 
«houlu  be  sustained  by  reason  of  the  Insuffi- 
ciency of  the  alleged  newly-discovered  evi- 
dence, in  whatever  light  it  may  be  viewed. 
We  will  state  our  reasons  for  this  opinion; 
but  first  it  may  be  observed,  in  passing,  that 
the  state  makes  a  showing  on  the  motion,  by 
affidavit,  that  Mortimer's  statement,  as  given 
in  evidence  on  the  trial,  was  given  volun- 
tarily. In  Mortimer's  written  statement  of 
June  17th,  he  says  that  be  swore  to  lies  on 
the  trial.  But  the  only  lie  which  he  claims 
he  was  guUly  of  was  his  connecting  Field 
with  the  murder.  He  still  leaves  himself  In 
the  case  as  a  partidpaat.  He  still  leaves  in 
the  case  the  great  mass  of  details  and  cir- 
cumstances, aside  from  the  actual  particlpa- 
tton  1^  Field  in  the  fatal  assault  In  fact. 


by  his  statement  of  June  17tb,  Mortimer  sim- 
ply lifts  Fidd  out  of  the  case  f«-  the  few 
minutes  while  the  actual  sMUng  and  shoot- 
ing took  plac&  These  men  were  intimate. 
They  llred  togethtf.  Tliey  w^  compan- 
ions. Mortimer  is  a  boy  of  17.  Field  is  2& 
They  had  been  liTing  together  in  a  cabin  a 
few  miles  from  Li  rings  ton.  They  came  to 
town  this  afternoon  separately,  and  each  put 
his  horse  In  t3ie  stable  belonging  to  MaeOf 
mer's  mother.  They  went  down  town  to- 
gether, and  then  returned  to  the  Mortimer 
house.  Tliey  were  there  shortly  before  the 
killing.  Defendant  said  he  was  going  to  the 
house  of  a  relative  near  l^.  Mortimer  in- 
vited blm  to  return,  and  sti^  all  night  Aft- 
er the  killing,  Mortimer  got  Field's  bane, 
and  rode  off  to  the  cabin  where  they  bad 
been  living.  Field  knew  that  Mortimer  had 
taken  the  horse,  and  followed  him  directly 
to  the  cabin.  But  we  do  not  think  it  is  nec- 
essary, in  this  opinion,  to  state  the  great 
mass  of  testimony,  which  covers  several 
hundred  pages  of  the  record.  Counsel,  in  an 
extended  and  able  argument,  have  presented 
everything  which  seemed  to  them  important 
We  hsTO  listened  attentively,  and.  have  stad^ 
led  this  case  thoughtfully,  as  becomes  the 
gravity  of  the  result  of  an  affirmance; 
and,  without  writing  down  the  analysis 
which  baa  brought  us  to  the  result  ve  feel 
ourselves  wholly  justified  In  saying  that  all 
the  foots,  details,  circumstances,  and  the 
vast  minutiae  of  the  case,  are  entirely  con- 
sistent with  the  truth  of  Mortimer's  testi- 
mony on  the  trial,— that  he  and  Field  killed 
Fleming.  The  more  we  analyze  the  case  the 
Btrbnger  grows  confirmation  of  this  view. 
On  the  other  hand,  the  facts,  details,  cir- 
cumstances, and  minutiae  are  totally  incon- 
alstent  with  the  truth  of  Mortimer's  confes- 
sion of  June  17th.  We  oould  not  construct 
a  narrative  of  the  case,  as  we  find  It  in  that 
port  of  the  evidence  which  is  left  nntoncbed 
by  the  confession  of  June  ITtii,  which  would 
make  a  story  consistent  witii  Mortimw  alone 
being  the  murderer.  It  is  thus  that  the  al- 
leged confession  appears  to  us  in  reading  the 
whole  case  In  cold  and  unsympathetic  print 
Judge  Henry  arrived  at  the  same  result  as 
we  do,  but  he  had  the  living  vritnesses.  He 
even  had  the  confession  of  Mortimer  by 
word  of  mouth  and  personal  i»«seiioe.  We 
do  not  hesitate  to  say  that  we  cannot  disturb 
his  dedsloo.  It  may  be  further  obsored,  as 
confirming  our  view  that  the  district  court 
should  be  sustained,  that  there  Is  no  showing 
that  Mortimer  would  testify  on  another  trial 
differentiy  from  that  which  be  testified  on 
the  first  No  one  says  that  he  would.  The 
only  suggestion  that  be  would  is  his  state- 
ment made  to  Judge  Henry,  not  under  oath. 
It  is  proper  to  observe  anothor  fact  In  this 
case.  Field  had  been  convicted  and  sen- 
tenced. Mortimer  bad  pleaded  guilty  of  mur- 
der in  the  second  degree.  His  plea  had  been 
accepted.  He  was  awaiting  senteoce,  and 
Field  was  within  a  few  days  of  execution. 
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Then  Mortimer  promulgates  this  statement 
of  Jnne  ITth.  It  looks  much  as  If  he  consid- 
ered that  he  had  made  htmself  safe  from  a 
Beotence  for  murder  In  the  first  degree,  and 
then  used  one  more  effort  to  save  his  ac- 
complice. If  a  new  trial  Is  to  be  granted  on 
such  showing,  there  Is  nothing  to  prevent 
Mortimer  from  playing  battledore  and  shut- 
tlecock with  the  Field  case  for  all  time.  The 
Alortlmer  confession  came  to  the  district 
court  In  such  questionable  shape,  and  so  ut- 
terly discredited  by  everything  In  the  case, 
tbat  we  cannot  say  that  the  learned  Judge  of 
the  dlBtrlct  court  was  -wronff  la  discarding 
It. 

Finding  no  error  In  the  case,  It  Is  ordered 
that  the  Judgment  be  aflarmed.  It  appear- 
ing that  a  respite  has  been  granted  by  the 
governor  until  Friday,  July  13,  1894,  In  or- 
der that  defendant  might  present  his  appeal 
In  this  court,  It  Is  further  ordered  that  the 
judgment  of  the  district  court  be  carried  Into 
execution  as  provided  In  section  377  of  the 
criminal  practice  act  Remittitur  forthwith. 
Affirmed. 

PEMBERTON,  0.  X,  and  HABWOOD,  J., 
cottcnr. 


KLEINBGHMIDT  et  al.  T.  GREISBR  et  at 
(Supreme  Ctmit  id  Blontana.  Tune  26,  ISH.) 

ISBlOATIOir  —  APFROFRIATIOir  —  AB&KlMllHBItT— 
SUBSaqOBHT  Afpbopbiatioks. 

1.  Where  one  constantly  uses  water  ap- 

Sopriated  for  his  land,  but  from  time  to  time 
verts  it  through  different  ditches,  the  aban- 
domnent  of  one  ditch  does  not  constitute  an 
alHuidoiiment  of  the  water  right,  so  long  as  the 
water  ccmtinnes  to  be  diverted  through  another 
ditch. 

2.  "Where  one*a  appropriation  of  water  Is 
not  more  tbxa  enongfi  for  his  lands  available 
for  irrigation,  his  appropriation  is  not  cut  down, 

,-br  the  Bubseqnent  appropriation  of  another,  to 
%n  amount  sufficient  to  irrigate  the  land  be  had 
already  under  calUvatioD. 

Appeal  from  district  court,  Lewis  and 
Olai^e  county;  H.  R.  Buck,  Judge. 

Actl(Mi  by  T.  H.  El^nschmldt  and  another 
against  Qua.  Grelser  and  others.  Judgmmt 
for^lntlfEa.  D^wdants  appeal.  Bevorsed. 

Shobw  &  Bascb.  tat  appeUants.  Toole  & 
Wallace,  for  reapnidentB. 

PER  CURIAM.  The  purpose  of  this  ac- 
tion Is  to  adjudicate  and  determine  a  con- 
troversy between  plaintiffs  and  defendants 
regarding  their  priority  of  right,  by  appro- 
priation, to  use  the  watwe  of  Prickly  Pear 
cre^  and  its  tributary,  Cafion  creek,  situate 
In  Lewis  and  Olariie  county,  for  Irrigation  of 
agricultural  lands  adjacent  thereto.  Plain- 
tiffs allege  appropriation  about  November  11, 
18^  of  4,000  inches  of  water  from  Cafion 
creek,  a  tributary  of  Pricldy  Pear  creek,  di- 
verted by  means  of  a  dam  and  ditch,  where- 
by that  quantity  of  aald  water  Is  conveyed 
to  the  lands  ot  divers  prarsoiM,  who  own  said 


dam  and  ditch  In  commoft;  that  sndi  appro- 
priation on  the  part  of  plaintlffB'  is  prior  to 
defendants'  appropriation  of  the  waters  of 
sold  creek;  that  defendants  have  wrcmgfuUy 
Interfn^  with  and  removed  said  dam,  there- 
by preventing  plaintiffs'  diversion  of  the  wa- 
ters from  said  cre^,  and  threaten  to  con- 
tinue so  to  do,  thus  depriving  plaintiffs  of 
the  use  and  enjoyment  of  their  alleged  prior 
right  to  the  use  of  said  waters.  Wherefore, 
they  seek  judgment  establisiilng  their  alleged 
right  as  prior  to  titiat  of  defendants,  with 
permanent  Injunction  forbidding  defendants' 
Interference  therewith.  Defendants,  by  an- 
swer, allege  appropriation  and  dlversltm  of 
diverse  quantities  of  the  waters  of  Prickly 
Pear  creek  by  them,  respectively,  or  their 
predecessors,  aggr^ating  1,900  Inches,  ac- 
cording to  statutory  measurement,  all  of 
which  appropriations  on  the  part  of  defend- 
ants are  alleged  as  of  dates  several  years 
prior  to  the  appropriation  by  plaintiffs.  De- 
fendants also  allege  that  their  several  appro- 
priations were  and  are  necessary  for  the  Ir- 
rigation of  the  agricultural  lands  owned  by 
them,  respectively.  The  jury  sitting  In  the 
trial  appear  to  have  returned  findings  satis- 
factory to  defendants,  awarding  them,  sev- 
erally,  about  the  amount  of  water  claimed 
prior  to  plaintiffs'  appropriation;  but  the 
court  modified  the  findings  of  the  Jury,  and 
supplemented  the  same  by  some  further  find- 
ings, whereby  the  quantity  of  water  found  by 
the  jury  to  have  been  appropriated  by  de- 
fendants, prior  to  the  appropriation  by  plain- 
tiffs, was  diminished  to  320  Inches,  distrib- 
uted among  them  as  follows:  Grelser,  60 
inches  by  approjulation  of  1871;  Leedy,  40 
Inches  by  approprlatlm  of  iSll,  and  40 
Inches  by  appropriatton  In  1868;  Kenck,  Duf- 
fy, and  Cop^»,  Jointly,  180  Inches  by  ap- 
propriatton March  1,  1882.  VeH&wlng  those 
appropriaticuis,  In  order  of  time,  the  court 
found  plalntlffi»  appropriated  1,760  ln<flwa  ot 
watOT  of  saltf  creek,  necessary  for  their  use 
In  the  iriigatton  ct  their  agrtcultnial  lands, 
There  wero  boom  further  aqHWoprlaUons 
found  In  favor  of  defendanta»  but  of  date* 
BuliseQufflit  to  the  appropriation  by  plainllffls. 
Deoree  was  entered  aocordlni^.  Deatead- 
ants  appeal,  Insisting  that  the  court  erred  la 
several  points  spedfled,  aU  €l  wUch  have 
been  carefoUy  considered  in  the  USht  of  the 
record. 

The  first  proposition  urged  by  appdlants  is 
that,  notwithstanding  this  case  la  property 
classified  as  in  the  nature  of  an  action  in 
equity,  the  court  is  bound,  by  virtue  of  the 
peculiar  provisions  of  section  260,  Code  Civ. 
Proc.,  to  make  its  decree  in  conformity  with 
tlie  verdict  of  the  jury.  This  proposition  has 
been  several  times  argued  to  this  court,  and 
given  due  consideration,  resulting  on  each 
occasion  in  the  conclusion,  remarked  In  Ar> 
nold  V.  Sinclair,  12  Mont  248,  29  Pac.  1124, 
that  It  will  not  be  presumed,  from  any  devi- 
ous ot  uncertain  language,  tbat  the  legis- 
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Ifttore  undertook  to  pmne  away  one  ot  tb» 
■luoBt  disUDcUre  and  Important  Jurlsdicti<Hial 
functloM  of  the  equity  court;  and  tbat  when 
■a  statute  la  found,  clearly  expressing  that  In^ 
tention,  It  wilt  be  time  enough  to  inquire 
whether  the  legislature  possessed  power  to 
that  end. 

Passing  to  a  consideration  of  the  points  of 
errw  speclfled  In  rdati<ni  to  the  finding  of 
fact,  we  find  that  the  record,  which  purp(»ti 
to  contain  a  transcript  of  all  tiie  evidence  inr 
troduced,  does  not  disclose  evidence  suffidoit 
to  support  the  finding  by  the  court  that  de- 
fendant Or^er  abandoned,  in  the  year  1877, 
all  but  60  incbea  of  his  tai^nal  appropriation 
at  the  waters  of  said  credc  According  to 
the  evidence  shown  by  the  record,  defendant 
Orelser  constantly  used  the  waters  appro;^!- 
ated  tor  bis  randi,  but  firom  time  to  time  di- 
verted the  same  through  dlfCerent  ditches, 
and  in  1877  he  abandoned  an  older  ditch 
formerly  used  t<x  the  same  purpose.  This 
does  not  constitute  abandonment  of  bis  water 
rl^t,  or  any  part  thereof,  not  does  any  evi- 
dence in  the  record  supp(»*t  such  finding. 
Not  is  there  evidence  In  the  record  sufficient 
to  warrant  the  finding  by  the  court  to  the 
effect  that  d^endants  Duf^  and  CoppI^  did 
not  acquire  an  interest  in  the  Tlaney  ditch 
untU  May,  1885.  The  undisputed  evidence 
as  disclosed  by  tlie  record,  shows  that  they 
acquired  an  Interest  in  said  Tlemey  ditch 
In  June,  1882,  and  that  testimony  Is  cor^ 
rob<Htited  by  the  Joint  notice  of  appropriation 
of  the  wat^B  of  said  creek  by  llerney,  DuflTy, 
and  Coppler,  Introduced  in  evidence,  which 
bears  date  May  25,  18^,  and  declares  their 
appropriation  as  of  that  date.  Nor  Is  there 
evidence  in  the  record  sufficient  to  warrant 
Uie  finding  that,  after  Duffy  and  Coppl^  ac- 
quired Intwests  in  said  Tlemey  ditch,  th^ 
enlarged  the  same  to  a  capacity  sufficient  to 
divert  the  water  by  them  appropriated.  The 
testimony  of  witnesses  on  this  point  is  em- 
phatically to  the  contrary  effect,  except  tbat 
of  vltnesB  Ford,  who,  under  contract,  for  the 
owners,  continued  the  excavation  of  said 
ditch  afta  Duffy  and  Coppler  acquired  In- 
terests therein.  In  his  testimony  he  describes 
his  work  upon  said  ditch,  and  says  that  he 
Milarged  or  widened  the  excavation  of  a  por- 
tion of  the  ditch,  where  tiie  woA  of  Ttemey 
hi  the  excavation  thereof  was  left  off;  tiiat 
Tlerney  directed  Ford  to  widen  tiie  diteb 
In  that  part,  exiflaining  that  the  last  of  bis 
excavation  vas  dime  In  the  winter,  and  was 
not  made  of  sufficient  width  at  that  pan. 
But  Ford  dlstinctiy  testifies  that  it  was  only 
the  iKHtioa  of  the  «cavation  towards  the 
end,  whore  Ttemey  left  off,  that  he  enlarged. 
EUs  teBtim<Hiy,  under  sudi  explanation,  be- 
comes consistent  with  that  of  otb^  witnesses 
on  this  point,  all  of  which  Is  Insufflcluit  to 
suppcHt  the  finding  that  the  part  of  said  ditch 
already  excavated  by  Tlemey  was  enlarged 
after  T>utty  and  Coppler  acquired  Interests 
therein.  The  effect  of  the  finding  by  the 
court  on  this  point  would  place  the  appro- 


priation of  Duffy  and  Coppler  as  of  May, 
1883,  subsequent  to  tbat  of  plalntifliL 

There  Is  another  finding  by  the  court  to  the 
effect  that  only  a  portion  of  certain  ranches 
owned  by  defoidants  w«e  available  tor  Irri- 
gation, and  apparently  upon  that  theory  the 
quantity  of  vater  allotted  to  them  by  tiw 
findings  of  the  court  wae  veiy  cimslderably 
diminished  from  the  amount  apivoprlated 
and  diverted  through  their  ditdies,  and 
claimed  to  be  necessary  to  Irrigate  their 
lands.  It  Is  always  proper  to  Inquire  into 
the  questluL  of  the  necessity  and  ability  to 
use  the  quanti^  of  water  appropriated  and 
diverted.  It  it  should  appear  from  proptt- 
evidence  that  a  pMtton  of  d^uidants*  lands 
ate  so  altaate  that  the  water  claimed  by  such 
defendants  could  not  be  diverted  thereto,  or 
that  the  land  Is  ot  such  character  or  condi- 
tion as  that  crope  of  grass,  grain,  or  vegetOr 
bles  could  not  be  grown  thereon  with  the  aid 
ot  Irrigation,  it  would  seem  proper  to  take 
such  conditions  Into  consideration.  In  deta> 
mining  the  amount  of  water  to  whldi  such 
defenduts  were  ralttled.  But  the  evidoice 
in  this  case  does  not  warrant  the  finding 
tiiat  only  the  portions  of  the  lands  owi^  by 
defendants,  as  designated  by  the  courts  were 
"av^lable  for  Irrlgatlcm.''  It  does  not  ap< 
pear  from  the  evidence  that  there  was  con- 
tention by  tiie  litigants  tiiat  certain  portions 
of  the  ranches  at  def aidants  vere  of  such 
character,  or  so  sltnatek  as  not  to  be  avail- 
able for  Irrigation.  There  was  much  evi- 
dence introduced  on  the  question  ss  to  the 
quantity  of  water  necessary,  per  acre,  to  Ir- 
rlgattt  certain  lands  owned  by  defendants, 
and  bow  the  quantity  varied  when  mtpUed 
to  different  characters  of  soil.  13iere  was 
also  cmuiderable  evidence  Introduced  on  tiie 
Inquiry  as  to  how  much  land  defendants  bad 
undo'  coltivatioa  at  the  date  of  plalnttflft' 
approi^latlon  out  of  the  waters  of  said  creek, 
in  the  fall  of  1882;  and  some  findings  by  the 
court  tend  to  Indicate  that  It  proceeded,  in 
determining  the  quantity  of  water  to  whldi 
defendants  were  entitied  prior  to  plaintiffs* 
appropriation,  on  the  thewy  tiiat  defendante 
were  entitied  to  bold,  prior  to  plaintiffs*  op- 
propriaUim,  only  a  sufficient  quantity  to  tnl- 
gate  the  lands  which  d«eendants  actually  hod 
under  cultivattcm  at  tim  dote  idointttts  Inltia* 
ted  their  appropriation.  It  Is  not  shown 
with  cleaness  and  cetaln^  that  the  court 
[woceeded  on  each  theory,  but  c«laln  find- 
ings by  the  court,  stating  particularly  that 
the  detbndanta  named  had  under  cultivation 
at  the  date  of  plaintiffs'  appropriation  a 
stated  acreage  of  land,  tend  to  Indicate  tbat 
the  court  proceeded  on  the  tiieory  that  de- 
fendants* appro^Iatlon  of  water  prior  to 
plaintiffs  should  be  cut  down  to  a  quantity 
sufOdmt  to  Irrigate  the  land  ot  defendants 
actually  cultivated  at  that  timeL  Such 
Uieory,  If  followed.  Is,  we  think,  without 
doubt,  erroneous.  Thereby  a  prior  appro- 
prlator  of  water  would  be  cut  down  to  the 
quantity  necessary  to  lrrigatr->the  land  he 
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actuaJly  had  under  coltlTation.  when  the  sub-. 
Betjnent  appropriation  was  mode,  although 
the  first  appropHator's  land  was  all  aralliible 
tor  i»«dnctlon  of  crops  by  .aid  of  Irrigation, 
but,  at  the  time  of  nmklng  the  appropriation 
of  water  necessary  for  Its  irrigation,  he  had 
not  snl>dued  all  of  It  to  the  plow.  The  pri- 
ority under  such  rule  would  depend  largely 
upon  the  time  approprlators  brought  their 
lands  under  cultlTatlon,  and  not  upon  the 
priority  of  appropriation  and  dlTersion  of  the 
water  necessary  to  Irrigate  the  land  owned 
by  the  appropilator,  as  the  law  provides. 

A.  further  objection  urged  by  appellants  Is 
that  the  decree  maintaining  the  dam  against 
defendants*  Interference,  would  In  cwtaln 
seasons.  In  effect;  withhold  all  the  water  of 
said  creek  from  appellantB,— evm  that  award- 
ed them  by  the  decree  prior  to  the  appropriar 
Hon  of  plaintiffs.  RespMidents  answer  this 
objection  by  admitting  liiat  the  Intention  of 
^e  decree  was  to  bare  the  dam  bo  constructs 
ed  and  operated  aa  to  allow  the  volume  of 
water  awarded  defendants,  prior  to  the  right 
of  plaintiffs,  to  pass  it  at  aU  times,  If  go  much 
water  flowed  in  the  creek,  and  concede  that 
If  the  decree  Ur  not  thus  conditioned  It  may 
be  modified  to  that  effect.  Appellants  also 
urge  that  tb»  decree  does  not  proyide  at  what 
pcdnt  fbej  may  take  the  watw  awarded  to 
them  in  several  amounts.  It  appears  to  be 
agreed  that  the  appropriator  of  water  should 
have  0»  amount  to  which  he  is  entitled  at 
(he  place  whoe  his  ditch  taps  the  credc,  and 
appdlants  concede  that  if  the  decree  In  this 
case  does  not  provide  that  respondents  shall 
allow  sufficient  water  to  flow  past  tiielr  dam 
to  give  tlb^  appellanta.  at  the  points  where 
Cbdr  aerial  ditcbes  tap  said  creek,  the 
amount  of  water  awarded  them,  the  decree 
may  be  modified  to  bo  provide.  In  our  opin- 
ion that  would  be  a  proper  provision,  and  the 
decree  should  be  conditioned  accordingly. 

For  the  reasons  above  set  forth  the  Judg- 
ment entered  ought  to  be  reversed,  and  the 
case  remanded  to  the  trial  court  for  revised 
finding^  in  conformity  with  the  views  herein 
expressed,  upon  the  evidence  already  before 
the  court,  supplemented  by  such  ottier  evl- 
deni%  as  may  be  necessary  to  ascertain  and 
det^mlne  the  respective  rights  Involved. 
The  order  of  this  court  wlU  be  entered  ac- 
cordingly. Bevetsed. 

HABWOOD  and  DB  WITT,  JJ^  concur. 


(U  Host.  476) 

STATE  as  rel.  COLEMAN  ^  aL  v.  I>IB- 
TRICT  COURT  OF  THIRD  JUDICIAI^ 
DISTRICT  IN  AND  FOB  DEER  liODQB 
COUNTY. 

OGhvnme  Oowt  of  Montana.  Jmie  11,  18B4.) 

HiNnie— Roads. 
The  proviilotu  of  Comp.  8t  (  1495  et 
aeq-  for  obtaining  s  road  to  a  mine  are  not  le- 
ptaled  by  CodsL  art  3. 1 15,  providing  that  pri- 
Tata  foads  may  be  (^tened  In  the  manner  to  be 


prescribed  hy  law,  but  the  necessity  and  dam- 
ages than  be  first  determiDecl  by  a  jnry,  tuch 
donstitntional  provisioD  merely  modifybig  the 
•tatates  so  far  as  the^  provided  for  sncb  deter- 
misation  by  commissiouers;  the  enabling  act 
and  Const  art  20,  8  1.  providing  that  tbe  ter- 
ritorial lawi  not  Inconsistent  with  the  constitu- 
tion should  remain  in  force  till  altered  or 
pealed. 

State  of  Montana,  on  the  relation  of  Wll- 
Uam  Ooleman  and  Thomas  McGulre,  against 
the  district  court  of  tho  tMrd  Judicial  district 
in  and  for  Deer  Lodge  connty. 

Geo.  B.  "Winston  and  W.  W.  DIron,  for  re- 
lators. O.  P.  Conndly,  for  respondent 

PER  CURIAM.  AppUcation  for  writ  of 
mandate  to  the  Judge  of  the  district  court 
of  the  third  Judicial  district  within  und  for 
Deer  Lodge  county.  It  appears  that  relators 
filed  with  the  clerk  of  said  court  a  duly-veri- 
fied petition,  as  follows:  "In  the  District 
Court  of  the  Third  Judicial  District  of  the 
State  of  Montana  In  and  for  the  County  of 
peer  Lodge.  'WUltam  Coleman  and  Thomiu 
McGulre,  FlalntlfTs,  vs.  William  Lorenz,  De- 
fendant The  plaintiffs  complain  of  the  de- 
fendant, and  allege:  (1)  That  at  all  the  times 
hCTelnafter  mentioned,  the  plaintiff  William 
Coleman  had  declared  his  intention  to  beoome 
a  citizen  of  the  United  States,  and  that  the 
plaintiff  Thomas  McGulre  was,  at  all  the 
times  hereinafter  mentioned,  a  citizen  of  the 
United  States,  and  that  the  plaintiffs  wer^ 
at  all  the  times  hereinafter  mentioned,  and 
are  now,  citizens  and  residents  of  the  county 
of  Deer  Lodg9  In  the  state  of  Montana.  (2) 
That  the  plaintiffs  are,  and  have  been  since 
April  4,  1894,  the  owners  of,  and  are  In  the 
peaceable  and  quiet  possession  of,  the  follow* 
Ing  described  mining  claim,  situated  and  ly* 
Ing  in  the  county  of  De^  Lodge,  In  the  state 
of  Montana,  to  wit.  the  Alice  Placer  dalm, 
which  Is  located  about  five  miles  from  the 
city  of  Anaconda,  in  said  county  of  Deer 
Lodge,  In  a  westerly  direction,  and  on  Warm 
Springs  creek,  and  in  section  number  twenty- 
five,  In  township  number  flve^  north  of  range 
twelve  west  (3)  That  the  defendant  occu- 
pies a  certain  mining  dalm,  located  Just  east 
of  the  miQlDg  claim  of  the  pJnlntUfs  above  de- 
scribed, which  la  described  as  fOUows,  to  wit: 
Beginning  at  a  point  from  which  a  certain 
notification  stake  set  upon  the  premises  bears 
south  62  degrees  east.  400  distant  (said  notifi- 
cation stake  la  located  north  80  degrees  55 
minutes  west  from  the  quarter  section  comer, 
between  sections  25  and  36,  la  township  five, 
north  of  range  twelve  west,  and  Is  1,^  fee*^ 
distant  therefrom),  thence  north  28  degrees 
east  TOO  feet,  thence  south  62  degrees  E.  800 
feet,  thence  south  28  degrees  W.  1,700  feet, 
th^ce  N.  62  degrees  W.  800  feet,  thence  N.  28 
degrees  B.  1,000  feet  to  the  place  of  begin- 
ning, the  said  dalm  being  situated  in  the 
southwest  quarter  of  section  25,  in  township 
five,  north  of  range  twelve  west.  In  the  coun- 
ty of  Deer  Lodge,  in  the  state  of  Montana. 
That  the  location  of  the  satiL-dtdiiui  with 
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reference  to  each  other  ta  Aown  hj  and  or 
the  map  hereto  attached,  marked  'Exhibit  A,* 
and  made  part  hereof,  and  Is  her^y  referred 
to  for  a  more  partlcolar  description  of  the 
said  claims.  (5)  That  the  said  mining  claim 
of  the  plalntifTs  Is  so  situated  that  it  cannot 
be  conveniently  worked,  and  In  fact  cannot 
be  worked  at  all,  without  a  road  thereto, 
which  road  must  necessarily  pass  over  and 
across  the  said  mining  claim  occupied  by  the 
defendant,  above  described,  whldi  road  must 
be  at  least  twelve  feet  In  width,  and  must 
pass  OTOT  the  said  claim  occupied  by  the  said 
defendant,  from  east  to  west,  the  said  road 
being  particularly  described  and  marked  out 
on  the  map  hereto  attached,  mariced  'Exhibit 
A,*  and  made  a  part  of  this  petition,  the  said 
proposed  road  being  designated  on  the  said 
map  as  "Road  No.  L'  (6)  That  the  said 
plalntlfrs  heretofore,  on  the  9th  day  of  April, 
1884,  at  the  city  of  Anaconda,  In  the  county 
of  Deer  Lodge,  in  the  state  of  aiontana,  re- 
quested of  the  said  defendant  that  he  give 
them,  the  said  plalntlfrs,  a  road  and  right  of 
way  over  and  across  the  said  mining  claim 
occupied  by  him,  for  the  pm^se  of  working 
the  dalm  of  the  plabitiffs,  and  on  the  said 
day  tendered  to  the  said  defendant  the  sum 
of  one  hundred  and  fifty  dollars  to  cover  all 
damages  which  be,  the  said  defendant,  might 
3uffer  by  reason  of  the  said  road  passing  over 
and  across  the  said  claim  occupied  by  him, 
but  the  said  defendant  refused  to  accept  the 
said  sum,  and  refused,  and  stIU  does  refuse, 
to  allow  the  plaintiffs  to  pass  over  the  said 
claim  occupied  by  him,  and  said  right  of  way 
has  not  been  and  cannot  be  acquired  by  agree- 
ment t>etween  the  plaintiffs  and  defendant 
ha%ln.  (7>  That  unless  the  plaintiffs  are 
granted  a  right  of  way  over  and  across  the 
said  claim  occupied  by  the  said  defendant  It 
will  be  Impossible  for  them  to  work  the  said 
daim,  for  the  reason  that  the  only  accessible 
route  to  their  said  claim  Is  over  and  across 
the  said  claim  occupied  by  the  defendant 
<8)  That  the  plaintiffs  are  now  working  on 
their  said  claim,  and  intend  in  good  faith  to 
work  the  same.  Wherefore,  the  plaintiffs 
pray  that  the  court  award  them  a  road  and 
right  of  way  over  and  across  the  said  claim 
occupied  by  the  defendant,  for  the  purpose 
of  enabling  them,  the  plaintiffs,  to  work  their 
said  claim;  that  the  court  api>oInt  three  dis- 
interested persons,  residents  of  the  said  cotm- 
ty  of  Deer  Lodge,  to  assess  the  damages  re- 
sulting to  the  defendant,  and  the  said  claim 
occupied  by  him,  by  reason  of  the  said  road 
passing  over  the  said  claim,  and  for  such  oth- 
er and  further  relief  as  to  the  court  may  seem 
oroper.  Geo.  B.  Winston,  Attorney  for  Plain- 
tiffs,"—and  thereupon  presented  the  same  to 
and  prayed  the  judge  of  said  court  to  issue  a 
citation  to  detendant,  and  otherwise  proceed 
to  determine  the  necessity  for,  and  the  dam- 
age occasioned  by,  and  award,  the  right  of 
way  on  payment  of  such  damage,  according 
to  the  prnj'er  of  said  petition,  and  pursuant 
to  the  provisions  of  sections  1495  et  dir. 


6,  Oomp.  St  That  the  judge  of  said  courts 
on  consideration  of  the  petition  in  connec- 
tion with  the  provisions  of  said  statute,  and 
section  IS,  art  8,  of  the  state  constitution, 
declined  to  proceed  In  the  premises,  holding 
that  said  statute  was  abrogated  by  the  pro* 
visions  of  the  constitution  cited;  and  that, 
the  legislature  having  rince  made  no  provl- 
Bt(Hi  for  opening  roads  pursuant  to  the  terms 
of  the  constitution,  the  court  had  no  Jurisdic- 
tion to  grant  the  relief  prayed  for. 

On  consideration  of  this  question,  8om» 
what  prepared  for  by  consideration  of  other 
similar,  and  as  serious,  questions  presented 
to  this  court  since  the  inauguration  of  the 
state  government  under  the  constitution,  we 
reach  the  conclusion  that  the  view  held  by 
the  learned  Judge  of  the  district  court  should 
not  be  sustained.  It  clearly  appears  from 
the  provisions  made  In  that  regard  that  It 
was  the  policy  of  both  congress,  as  mani- 
fested hi  the  enabUng  act  and  of  the  framers 
of  the  constitution,  to  preserve  In  force  the 
body  of  the  statute  law  on  the  various  sub- 
jects of  governmental  regulation,  enacted 
through  a  course  of  years  of  terrltcnial  exist- 
ence, as  stetutes  of  the  state,  except  In  so  far 
as  those  stetutes  were  "modified  or  changed" 
by  tbe  enabilng  act  or  by  the  constitution  of 
the  state.  See  Enabling  Act;  also,  Constsrt 
20,  II.  We  think  no  fact  In  the  scheme  for 
change  from  twritorlal  to  state  government 
Is  more  plainly  manifest  than  that  such  was 
the  policy  of  congress  and  the  constitutional 
convention.  This  construction  keeps  well  la> 
tect  the  system  of  government  and  the  body 
of  the  stetutes  necessary  thecto,  until  the 
same  are  repealed  or  supplanted  by  other 
future  enactmente;  whereas,  the  other  view 
would  wholly  sweep  away  the  stetute  law  on 
any  subject  wherein  the  constitution  made  a 
change  In  any  respect  and  would  leave  that 
subject  void  of  legislation  until  the  necessary 
statute  law  was  supplied  by  future  enact* 
ments.  Thus,  under  that  view,  the  grand 
Jury  system  provided  for  by  tbe  stetute,  in- 
stead of  being  maelj  modified  by  reading  In- 
to the  stetute  the  constitutional  provision  of 
"seven"  in  place  of  "sixteen,"  would  have 
wholly  disappeared  from  the  stetute  until 
replaced  by  legislative  action.  Steto  r.  Ah 
Jim,  9  Mont  167,  23  Pac.  76;  Stete  v.  Ken- 
ney,  9  Mont  228,  23  Pa&  733.  Thb  would 
have  been  destructive  of  government,  and 
extremely  disastrous  to  the  well-being  of  the 
people  of  this  Jurisdiction.  Upon  the  sub- 
ject immediately  under  consideration  the  con- 
stitution provides  that  the  question  of  neces- 
sity for,  and  amount  of  damages  occasioned 
by,  the  opening  of  such  road,  shall  be  de- 
termined by  a  Jury,  Instead  of  being  deter- 
mined by  the  Judge  and  commissioners,  as 
provided  by  statute^  Otherwise  the  stetute 
provides  a  method  of  procedure  in  such  cases 
not  inconsistent  with  the  constitution.  It 
gives  Jurisdiction  to  the  court  and  prescribes 
a  method  of  procedure,  but  the  constitution 

modifies  uii.  statute 
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mMoocn  mentloDea,ud  mbsUtating  a  iutf, 
with  power  vetted  la  tlw  Jury  to  determine 
the  neoeealty  ftf  the  road,  and  compeosatlon 
to  be  awafded  if  the  right  ot  way  !■  granted. 
By  application  of  the  interpretation  abora 
■QgEeBted,  glTing  away  to  the  panunoont 
proTlalona  ot  the  ooostitatlon.  the  rtatute  law 
cemaina  In  force,  aa  modified  by  the  coutl- 
tntiw.  In  obedtMca  to  the  provlaioDS  of  the 
act  of  oongreaa  and  the  ^onatitatlon,  thui 
IMuaoTTlng  the  oontinalty  of  a  folly  dereloped 
ayatem  of  goremment  in  paaiing  from  terri- 
torial existence  to  statehood.  We  are  clearly 
of  opinion  that  the  court  ihonld  proceed  to 
administer  the  law  under  ocauideratkm  In 
conformity  with  this  Tlew.  Ordered,  that 
the  writ  Issack  accompanied  by  a  copy  of  tbta 
opinion,  with  dlrectlona  to  proceed  aofrwiling 
to  tba  Ttowa  berain  ezpreased. 

(14  MonL  not 

STATE  ex  rel.  HENDRICKS  T.  SEVENTH 

JUDICIAL  DISTRICT  COTTRT. 
(Supreme  Court  of  Montana.  June  4,  1894.) 
Cohmoh-Ljiw  Ncisascb  —  Pbhaltt— Ceetiobabi. 

1.  A  penalty  of  fine  and  ImpriwDment  can- 
not be  imposed  for  malntaiDine  a  commott>law 
nntUDce,  nnder  Cr.  Lmws,  |  278  (Comp.  Bt.  p. 
6S3),  proTidms  that  on  conrlction  of  a  talsae> 
meanor  not  provided  for  in  the  Criminal  Laws 
panlshment  may  be  by  fine  and  imprisonment, 
einee  asction  1U2  proves  that  a  penum  wbo 
dosa  eectiUn  tbinA  or  who  sball  maintain  any 
other  thing,  which  at  common  law  would  be  a 
nuisance,  shall  be  fined. 

2.  Defendant  Is  not  confined  to  appeal  to 
sbtain  reli^  from  a  pnulty  In  excess  of  tiiat  al- 
lowed by  statute,  but  may  use  certiorari  aa 
auxiliary  to  habeas  corpus. 

Certiorari  on  the  relation  of  Fannie  Hen* 
dricka  to  the  serenth  Judicial  district  court 
to  rerlew  Its  Jodgmeut  Impoalng  fine  and 
imprtsonmeat  on  her  for  keeping  a  common- 
law  nnlaaaob  Judgment  modified. 

Hlddleton  &  Light,  for  relator.  M.  J.  Mc- 
Oonuell.  Henri  J.  Haskell,  and  O.  H.  Lond, 
tat  reairandent. 

PER  CURIAM.  By  a  writ  of  certiorari 
relator  se^s  review  of  the  proceedings  of  the 
district  court  of  the  sevHith  Judicial  district 
within  and  for  Custer  county  in  the  case 
of  the  state  of  Montana  against  Fannie  Hen- 
dricks, wherein  she  was  Indicted  and  con- 
Tlcted  of  the  offense  of  maintaining  a  com- 
mon-law nuisance;  and  modification  of  the 
Judgment  rendered  by  said  court  upon  said 
conviction,  on  the  ground  that  the  penalty 
imposed  exceeded  the  Jurisdiction  of  the 
court.  This  review  and  modification  of  the 
Judgment  is  sought  in  view  of  sedilng  dis- 
charge from  imprisonment  by  writ  of  hatieas 
corpus  on  satisfaction  of  the  fine  warranted 
by  law.  Tbe  crime  charged  in  the  informa- 
tloo  Is  that  ot  maintaining  a  common-law 
nuisance,  and  upon  conviction  under  that 
lnf(»inati£Hi  the  court  assessed  a  penalty  of 
$300  fine  and  three  months*  imprisonment. 
Relator's  counsel  insist  that  the  Imprison- 


m»t  imposed  by  said  Judgment  la  entirely 
unwarranted  by  law,  and  CTceeds  the  Juris- 
diction of  the  court  In  that  respect,  because 
the  statute  (secUon  1^  Cr.  Laws;  page 
Comp.  SL)  provides  the  penalty  upon  con- 
Tictloa  for  said  offense  to  he  a  fine  of  "not 
more  than  $1,000."    On  the  other  band,  the 
state's  counsel  contends  that  the  Judgment  of 
imprisonment  is  warranted  by  section  278, 
Cr.  Laws  of  this  state,  which  provides  that 
Qpon  conviction  at  a  misdemeanor  at  com- 
mon law,  not  otherwise  provided  for  la  the 
Criminal  Code,  the  punlsbm^xt  shall  be  by 
Imprisonment  in  the  county  Jail  for  a  term 
not  exceeding  six  months  nor  leas  than  one 
numtb,  or  by  fine  not  exceeaing  $500,  or  by 
both  such  fine  and  Imi^lsonment   It  ap- 
pears that  the  court  proceeded  upon  this  lat* 
ter  provision  of  the  statute  In  passing  sen- 
tence upon  relator,  but  it  la  voy  clear  that 
said  section  does  not  apply  to  the  offeaise 
of  maintaining  a  common-law  nuisance,  be- 
cause that  offense,  and  the  penalty,  are  espe- 
cially provided  tor  In  section  162,  supra, 
which  provides  that  every  person  who  shall 
erect  or  maintain  any  other  thing  which 
would  be  a  nuisance  at  common  law,  every 
peraon  so  offending  shall,  upon  conviction, 
be  fined  not  more  than  fl.OOO.    There  Is  no 
confilct  in  these  statutes,  because  section  278 
provides  the  penalty  in  case  of  conviction 
of  common-law  misdemeanors  not  otherwise 
provided  for  in  the  Criminal  Code.  That  pro- 
vision, then,  by  Its  own  terms,  does  not  (^iply 
to  the  offense  of  maintaining  a  common-law 
nuisance,  where  the  statute  otherwise  pro- 
vides the  penalty  for  that  particular  offense. 
Xtf  however,  section  278  contained  no  clause 
excepting  the  offenses  otherwise  provided  for 
In  the  Criminal  Code,  the  application  of  a 
simple  role  of  construction— a  rule  which  is 
embodied  in  the  Code  of  Civil  Procedure 
(section  631),  that  a  special  provision  shall 
be  regarded  as  paramount  to  a  general  pro- 
vision where  the  two  are  conflicting  or  in- 
consistent—would have  led  the  court  to  sen- 
tence the  prisoner  under  section  162,  supra, 
because  that  section  especially  provides  the 
penalty  for  maintaining  a  common-law  nui- 
sance.   The  Judgment  should  be  modified 
by  striking  out  that  part  which  Imposes  Im- 
prisonment In  addition  to  the  fine,  and  it  wUl 
be  BO  ordered.    The  prisoner  will  be  entitled 
to  discharge  on  satisfaction  of  tba  fine  Im- 
posed. Judgment  modified. 

PEMBERTON,  G.  3^  and  DB  WTTr.  J., 
concur. 

HARWOOD,  J.  (concurring).  Respondent, 
in  addition  to  the  questions  treated  above, 
raises  the  point  of  practice  that  this  pro- 
ceeding should  not  be  entertained  to  review 
and  modify  said  Judgment,  if  found  in  ex- 
cess ot  the  penalty  prescribed  by  statute,  be- 
cause, as  respondent's  counsel  Insist,  relator 
might  obtain  relief  by  appeal.  The  review 
<w  certiorari  as  anziliary  to  ibe  writ  of  ha- 
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beas  cotpm  Is  pn^er  pta/Mea,  because^ 
whenera-  relator  satlBfles  the  JndKment  ct 
line,  she  would  be  entitled  to  dlsdiarge  In- 
Btantly;  and  ooght  not  to  be  held  Imprisoned, 
erea  while  appeslin^,  to  arold  the  oraue- 
qoence  ot  the  exceaslTe  and  Told  condltton 
of  the  Jodgm^t;  added  to  that  i^ldt  the 
law  sanctions.  And,  If  not  discharged  on 
satlafactloti  of  the  One,  the  prisoner  would 
be  entitled  to  discharge  on  writ  of  habeas 
corpus,  where  It  was  shown,  as  appears  from 
this  review,  that  "fbe  Jurisdiction  of  the 
cdtart  had  beoi  exceeded"  In  saitoiclng  the 
prisoner,  or  wha«  the  "process"  requiring 
Im^fsounoit  '%ad  been.  In  a  case  not  al- 
lowed b7  law,**  or  "itbere  the  Imprlaonm^Lt 
Is  not  aathnlsed  by  any  provlalon  ot  law.** 
These  provisions  are  quoted  from  the  first, 
fonrtli,  and  sixth  subdivisions  of  section  1183, 
dir.  6^  Comp.  St,  relating  to  the  writ  of 
habeas  corpus.  In  such  cases  the  slower 
process  at  vpeal  to  not  adeqnatak  nor.  In- 
deed* any  remedy  against  such  unlawful 
Unpr<8(»unait  as  would  Int^rene  while  ap- 
peal was  being  prosecuted.  The  writ  of  cer- 
tiorari, aa  auxiliary  to  the  writ  ot  habeas 
corpus,  la  a  convralent  method  of  bringing 
under  review,  properly  authenticated,  the 
proceedings  on  which  the  Judgment  Is  found- 
ed, and  In  such  oonnectlm  we  think  it  la 
vnoertr  used. 

(U  Mont.  4B8) 

BWEETSER     BIEHL  «t  aL 
(Snpnme  Court  <tf  Ifontana.    July  2,  ISM) 
FoEBOLosuBB  ow  MoETOAeB— FRA.OD— Bunuusir- 

OT  OT  ANSWBR. 

In  an  action  to  foreclose  a  mortgage, 
and  for  ft  deficiency  jadgmeot,  an  answer  al- 
legtng  that  defendant  purdiased  the  property 
snoject  to  the  mortgace.  and  that  a  covenant 
to  assnme  such  mortgage  was  frandnlently  in- 
serted In  the  deed  by  bit  grantor.  Is  snffldent, 
without  tmdsr  ot  a  deed  back  to  hla  grantor. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Hwace  B.  Buck.  Judge. 

Action  bj  Albert  O.  Sweetser  against 
George  B.  DIehl  and  others  to  foreclose  a 
mortgage.  From  a  Judgment  for  plaintiff, 
defendant  Lee  Mantle  appeals.  Bevmed. 

The  sole  questl<m  Involved  In  this  appeal 
Is  wbeUiw  the  allegations  of  the  separate 
answer  on  the  part  of  the  defendant  Mantle 
are  sufBdent  to  constitute  a  defense.  TbB 
tibiecx  at  the  action  la  to  enforce  payment  of 
a  promissory  note  for  $1,800,  and  foreclose 
a  mortgage  executed  by  defendant  George 
B.  Dlehl,  and  Hannah,  his  wife,  on  certain 
real  iHnperty  tn  the  dty  of  Helena,  to  se- 
cure itayment  of  the  same,  and  for  a  defl- 
d&icy  Judgment  against  Mantle  the  gran- 
tee of  the  mortgaged  prnnlses,  subseqoait 
to  the  execution  of  s^d  mortgage,  aa  well  aa 
the  other  defendants,  for  any  portion  of 
said  debt  remaining  unpaid  after  application 
of  the  proceeds  of  tiie  sale  of  said  mortgag- 
ed propo^.  It  appears  that,  aft»  making 
said  mortgage,  Dlehl  and  wife  convoyed  said 


premlsea  to  defendant  Uanfle,  and  It  to  al- 
leged by  xdalntlfl  that  in  said  conv^ance. 
as  one  of  the  conditions  of  the  purchase  1^ 
Mantle,  he  assumed  and  agreed  to  pay  said 
note;  and,  1^  virtue  of  that  assumption, 
plaltitlir  demands  a  deficiency  Judgment 
against  Mantle  toe  any  d^deni^  remaining 
after  the  application  of  the  proceeds  arising 
from  the  sale  ot  the  mortgaged  premises. 
In  this  action,  IMehl  and  wife  are  in  defttulL 
filatttle  filed  his  separate  answer,  wherein 
he  denies,  on  several  grounds,  personal  lia- 
bility for  paymmt  of  said  note,  or  any  part 
thereof  remaining  unpaid  after  application 
of  the  proceeds  from  the  sale  of  the  mort> 
gaged  pmntses.  Denrarro-  to  his  separata 
answer  was  sustained  by  flie  court,  and  de- 
fmdant  Mantle  appealed.  Tb»  answer  ot 
Mantle,  which  was  rejected  on  demurrer  as 
InsuiDdent,  reads  (omitting  formal  aUega- 
tiona)  as  follows:  **AdinltB  that  on  or  about 
the  16th  day  of  Afrll,  1890,  for  a  valuabto 
consldwatlon.  and  by  regular  deed  of  con- 
veyance the  said  George  B.  Dl^  and  wife 
sold,  granted,  and  conveyed  the  premises  de- 
scribed In  plalntLDTs  con^ilalnt  to  this  de- 
fendant; subject  to  pl^tifTs  mortgage;  but 
defendant  denies  that  he  covenanted  with 
and  promised  the  said  George  B.  Dlehl,  ex- 
cept as  herelnaftor  set  forth,  aa  part  or  for 
any  consideration  tibmfor,  that  h^  the  said 
Mantle,  would  assnme  and  pv  the  ptoln- 
tiff's  said  mortgage.  Admits  that  the  deed 
executed  1^  the  said  George  B  Dlehl  aoA 
wife  to  him  cmtalned  the  following  tUxami 
to  wit:  *Subject  to  a  mortgage  of  thirteen 
hundred  (1,900)  dollars  made  by  the  parties 
of  the  first  part  to  M.  Btdles  A  Co.,  at  Bos- 
ton, besring  Interest  at  tight  per  coit,  pay^ 
able  half-yearly,  which  mortgage,  toeether 
with  the  Intoest  thereon,  the  party  of  the 
second  part  hereby  assumes  and  agrees  to 
pay,  according  to  tlM  traor  th«eofr'— bat  al- 
leges that  at  the  time  of  the  execution  of 
said  deed,  and  the  acc^tance  thereof  1^ 
him,  it  was  without  the  knowledge  on  his 
part  that  the  said  deed  contained  the  said 
clause,  and  that  he  bad  no  knowledge  of  the 
fact  that  the  said  deed  did  contain,  said 
clause  until  this  action  was  brouj^t;  tiiat, 
at  the  time  of  the  execution  of  the  ssJd  deed, 
one  Charles  Jeffreys  was  the  agent  of  the 
said  defendant  Mantle^  and  acted  tot  the 
said  Mantle  in  the  pnrchara  of  the  said  tffop- 
erty;  that  the  only  authority  given  by  the 
said  Mantle  to  the  said  Jeffreys  for  the  pur- 
chase of  the  aald  property  was  to  purchase 
the  said  property  from  the  said  George  B. 
Dlehl,  aubject  to  plalntllTs  mortgage;  that 
the  said  ag«it,  Charles  Jeffreys,  had  no  au- 
thority to  bind  the  said  defendant,  In  as- 
suming and  agreeing  to  pay  the  said  mort- 
gage; and  that  the  said  Charles  Jeffreys, 
In  accepting  a  deed  containing  a  clause  here- 
inbefore set  forth,  acted  without  authority, 
and  without  defendant's  knowledge.  De- 
fendant denies  that.  In  part  of  any  con8ldeF> 
atlon  tor  the  conveyance  of  said  property. 
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be  promlBed  tbe  nld  Ge«VB  B.  Dlehl,  that 
be,  the  said  Mantle,  ironld  asBume  and  pay 
the  plaintUTs  said  mortgage.  Denies  that 
he  acc^ted  the  deed  of  conreyance.  and  de> 
Dies  that  at  bia  Instance  and  reqnest  the 
same  was  recorded  on  the  19th  day  of  Aprfl, 
1800,  In  BotOt  28  of  I>eedB,  page  S^;  but, 
on  tbe  contrary  thereof,  defendant  alleges 
that  he  has  never  seen  the  said  deed,  or  ac- 
cepted tbe  same,  and  that  the  same  was  re- 
ceired  by  his  said  agent,  Charles  Jeffreys, 
aa  hereinbefore  set  forth,  and  who  recorded 
the  same  wlthont  the  knowledge  consent,  or 
authority  of  tbe  said  defendant  Defendant 
denies  that  he  la  now  the  owner  of  tbe  said 
property.  For  further  answer,  defendant 
alleges  that,  at  the  time  of  tbe  execution  of 
tbe  said  deed,  It  was  folly  understood  and 
agreed  upon  by  and  between  the  said  George 
B.  Dlehl  and  Sinnah  DIebl  and  the  said 
Charles  Jeffreys,  as  agent  of  tbe  defendant, 
that  tbe  same  deed  should  be  made  subject 
to  tbe  mortgage  of  thirteen  hundred  (1,300) 
dollars  existing  on  said  premises,  and  that 
the  said  property  should  be  taken  subject  to 
the  said  mortgage;  and  defendant  alleges 
titiat  through  fraud.  Imposition,  and  deceit 
of  said  George  B.  Dlebl,  a  clause  was  Insert- 
ed in  said  deed,  as  set  forth  In  plaintiff's 
complaint,  tbe  said  George  B.  Dlehl  th^eby 
trandolently  seeking  to  bind  said  defendant 
to  assume  and  agree  to  pay  the  said  mort- 
gage, but  that  tbe  said  mortgage  was  not 
assented  to  by  tbe  said  Charles  Jeffreys,  as 
agent  of  the  said  defendant,  and  tbe  said 
deed  was  accepted  by  the  said  Jeffreys  with- 
out knowledge  of  tbe  fact  that  the  said 
dause  existed  therein."  Tbe  statute  of 
frauds  was  also  set  up  In  tbe  answer  of  Man- 
tle as  farther  defense,  but  no  point  is  made 
on  this  appeal  respecting  that  plea.  Tbe  de- 
murrer to  tbe  answer  of  Mantle  states  two 
grounds  of  objection  to  that  portion  of  the 
auBwer  bov  under  consideration:  (1)  That 
the  facts  therein  set  forth  are  not  sufficient 
to  constitute  a  defense;  (S)  that  tbe  answei 
Is  uncertain  and  ambiguous. 

Oorbett  ft  Wellcome,  for  appellant  ZiesUe 
ft  Oaven,  for  Kspondoit 

FEB  CUItlAM.  Hie  ground  upon  which  It 
If  urged  that  this  answer  is  Insufficient  tn 
snbBtanoe  to  constitute  a  defense  Is  that  If 
def^idant  ManUe  sought  to  avoid  tbe  con- 
dition obliging  bim  to  personally  assume 
and  pay  said  debt  Inserted  In  said  convey- 
ance, on  the  ground  tbat  sndi  condition  was 
Ins^ted  by  Diehl  "through  fraud,  imposi- 
tion, and  deceit"  and  the  deed  containing  the 
same  was  received  by  his  agent  without 
authority,  then  defendant  should,  on  discov- 
ery of  the  alleged  fraud,  have  tendered  a 
deed  of  tbe  land  back  to  Dlebl;  that  Mantle 
cannot  resdnd  or  cancel  part  of  tbe  trans- 
action whereby  he  took  conveyance  of  said 
land— namely,  the  provision  In  tbe  convey- 
ance obll£ln£  tUm  to  personally  pay  said 


mortgage  debt— without  restoration  of  the 
prop^tr  to  Dlehl  and  wlfo;  and  that  this 
should  have  been  ott&eed  and  set  up  tn  tbe 
answer  of  Mantle.  This  court  Is  of  opinion 
that  this  objection  cannot  be  maintained. 
Mantie  acknowledges  that  he  purchased  said 
land  from  Dlehl  and  wife  subject  to  said 
mortgage  thereon,  hut  wttbont  any  agree* 
ment  to  personally  assnme  or  pay  tbe  mort> 
gage  debt  Even  If  Mantle  can  avoid  tbe 
alleged  assumption  or  promise  to  pay  said 
debt  on  tbe  groond  that  be  never  assumed 
or  autbc^ed  any  one  on  bis  behalf  to  as- 
sume aald  debt  and  that  Ibe  provision  tot 
bis  assumption-  thereof  was  fraudulentiy  In< 
sorted  in  said  conveyance,  this  would  not  en- 
able him  to  revoke  th«  entire  contract  where- 
by he  purchased  stid  land.  He  would  be 
bound  In  the  transaction  for  the  purchase, 
axkd  cmdd  not  throw  bacic  tbe  lai^  on  the 
hands  of  DMd,  and  recover  tbe  CMtidderation 
wbl<di  he  paid  thmfor,  from  Diehl,  because 
thei«  Is  no  ground  for  that;  but  be  restets 
tiie  silked  agreement  to  personally  amme 
and  pay  the  mortgage  debt  tat  the  reasons 
abOTO  stated,  and  set  out  in  his  answer, 
miat  part  of  the  transactloii  whereby  Mantle 
purchased  said  properly,  he  does  not  aeefc 
to  avoid,  nor  does  he  allege  ai^  canse  there- 
Dor.  But  It  does  not  follow  that  be  oan- 
not  defend  against  the  Impomion  of  a  OMidl- 
tlon  upon  blm,  to  which,  according  to  the  al- 
tefirations  of  his  answer,  he  nevtt  agreed, 
and  never  authorised  any  aseat  to  contract 
on  his  behalf,  bat  whldi  was  frandnleatly 
inserted  In  the  tranaactton.  bgr  tiwdlating 
such  alleged  obligation  as  soon  as  dlseov* 
cred.  If  Mantle  ought  to  teodM'  back  the 
premises  to  Dtehl,  tben  he  ought  to  be  al- 
lowed to  recover  the  amount  paid  In  the  pur^ 
diase  of  said  property,  but  be  could  not 
KCOTcr  tbe  same  because  he  authorized  the 
purchase.  He  admits  and  appears  to  be 
willing  to  abide  the  transaction,  so  tar 
as  he  entered  Into  it  or  authorised  it  to  be 
entered  Into  on  bis  behalf;  but  be  seeks  to 
defend  against  the  imposition  of  the  obUga- 
tion  up<m  blm  which  be  never  entered  into 
or  autborlsed.  according  to  Us  i^eadlng. 
Manifestly,  tbe  objection  of  plaintiff  In  this 
respect  Is  based  upon  a  ground  tn  no  manner 
affecting  bis  rights.  What  does  It  either  ad- 
vantage or  injure  plaintiff  that  Mantie  lAiall 
or  shall  not  tender  conveyance  of  the  mort* 
gaged  premises  back  to  Diehl?  This  point 
If  tenable  at  all,  would  properly  be  raised  or 
waived  by  Diehl  himself,  bat  he  does  not 
appear  at  all  In  thils  action.  No  doubt  It 
would  be  ineqnltaUe  to  put  upon  Dlebl  a 
deficiency  Judgment  for  said  mortgage  debt 
or  any  part  thereof,  without  giving  him  the 
right  to  become  purchaser  of  the  mortgaged 
premises  on  payment  of  the  mortgage  debt 
because  Mantie  took  tbe  premises  In  ques- 
tion "subject  to  the  mortgage;"  but  tbe  law 
irovides  such  rigjit  In  ftivor  of  Diehl,  with- 
out canceling  tbe  sale  of  the  inremtses  from 
Dlebl  to  Mantle,  as  to  which  Ba]e  there  .li 
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DO  question  of  frand  ot  deceit,  or  want  of 
authority  on  the  part  of  Mantle's  ageut^  al- 
leged.  That  there  Is  no  force  In  the  propo- 
sition that  his  answer  fails  to  state  a  sub- 
stantial  defense,  because  defendant  Mantle 
has  neglected  to  tender  back  the  premises 
In  qaestlon  to  his  grantor  Diehl,  Is  shown  by 
the  situation  of  these  parties  to  the  litiga* 
tion.  The  premlsefl  in  question  are  beholden 
for  the  mortgage  debt,  and  must  go  to  sat- 
isfy the  same.  This  la  conceded  by  alL 
Therefore,  If  Mantle  retains  the  propw^ 
which  he  purchased,  and  had  conreyed  to 
him  subject  to  the  mortgage,  he  would  be 
obliged  to  pay  the  mortgage  debt  In  full; 
and  that,  of  course,  would  relieve  DIehl  from 
the  obligation  thereof.  But,  If  Mantle  does 
not  see  fit  to  relieve  the  property  from  the 
incumbrance  by  payment  of  the  mortgage 
debt,  the  premises  will  t>e  sold  for  such 
IHice  as  It  will  bring;  and  the  deficiency 
judgment  would,  If  Mantle  has  not  assumed 
the  same,  fall  upon  Diehl  alone,  and  the  prop- 
erty would  go  to  whomsoever  purchased  it. 
Now,  DIebl,  In  order  to  make  titie  property, 
pay  the  Incumbrance,  and  avoid  a  defldeocy 
Judgment  against  hlmsdf,  is  at  Uba*ty  to 
see  that  the  property  Is  sold  for  sufficient 
to  pay  off  said  debt,  and  thereby  compel 
Mantle,  if  be  keeps  the  same,  to  pay  the 
debt,  and  relieve  Diehl  therefrom,  cr  DIehl 
may  become  the  purchase,  and  take  the 
pcopettj,  if  he  is  competed  to  pay  the  debt, 
or  any  part  thereof.  It  Is  theref<HB  mani- 
fest, considering  the  provisions  of  the  law 
and  the  position  of  the  respective  parties, 
that  there  Is  no  necessity  to  cancel  the  sale 
of  said  property  from  Diehl  to  Mantle,  which 
undoubtedly  rents  upon  other  considerations, 
In  order  to  give  the  party  paying  the  mort- 
gage debt  the  right  to  take  the  propwty. 
The  objection  that  the  answer  is  uncertain 
and  ambiguous,  we  think,  is  not  well  taken. 
Bxceptiona  sustained.  Judgment  reversed. 
Oase  remanded  for  tnrttaer  prooeedlnga.  Re- 
versed. 

HAHWOOD  and  DB  WITT,  JX,  ooncor. 
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JOHXSOX  T.  BIELENBERO  et  al. 

(Supreme  Court  of  MontAJQa.  July  2,  1804) 
Appbopbiation  or  'Watbh— Go»rLiOTiK»  Fiiii>- 

INOB. 

In  a  suit  to  determine  the  rlKhts  to  the 
waters  of  a  stream,  fimlitiga  that  plaintiff  took 
adverse  possession  of  150  inches  of  the  water 
in  1860,  and  that  one  of  the  defeudunts  has  had 
adverse  possesaioo  of  100  of  tbciie  inches  since 
1867,  and  also  that  defendant  appropriated  the 
100  laches  from  the  water  of  the  stream  In 
1867,  are  Inconalatent,  and  will  not  sustain  a 
decree  awarding  to  such  defendant  the  100 
inches. 

-  Appeal  from  district  court,  Missoula  coun- 
tji  D.  M,  Durfee,  Judge. 

Solt  by  Peter  Johnson  aipitaist  N.  J.  Blelen- 
t»erg  and  othen.  Defendant  Herman  John^ 
son  appeals  from  the  decresb  fiemanded. 


Robinson  &  Stapleton,  for  appdiant  Ools 
&  Whltehill,  for  respondent 

PER  CURIAM.  Peter  Johnson  commenced 
this  action  against  21  defendants,  to  deter- 
mine the  rights  and  priorities  of  himself  and 
said  defcaidants  In  the  waters  of  Dempsey 
creek,  for  the  purpose  of  irrigating  agricultur- 
al lands.  Upon  the  trial,  the  court  found  all 
of  their  rights,  and  classifled  the  sam^  and 
entered  Judgment  accordingly.  Herman  John- 
son, a  defendant,  appeals,  being  dissatisfied 
with  the  disposition  of  a  certain  100  Inches  of 
water,  as  between  himself,  on  the  one  side, 
and  Peter  Johnson  and  Patrick  Quinlan,  on 
the  other.  The  court  found  that  Herman 
Johnson  duly  appropriated  160  Inches  in  1860. 
There  is  no  complaint  of  this  finding.  The 
court  then  found  that  Peter  Johnson  and  Pat- 
rick Qulnlau  had,  idnce  1897,  held  and  used 
advovely  to  all  the  world  100  of  these  Inches; 
but  the  court  also  found  that  Peter  Johnson 
and  Patrick  Quinlan  had  obtained  this  100 
inches,  and  owned  it  by  reason  of  appropria- 
tion of  the  same  from  the  waters  of  said 
creek  In  1867.  With  these  two  findings  made^ 
the  court.  In  its  Judgm^t,  gave  this  100 
inches  to  Peter  Johnson  and  Patrick  Quinlan. 
Herman  Johnson  now  complains  that  the 
Judgment  as  to  this  100  inches  la  not  sup- 
ported by  the  findings.  The  difficulty  as  to 
this  too  inches  of  water  is  that  the  findings 
of  the  court  In  respect  thereto  are  apparently 
wholly  Inconsistent  The  court  finds  that 
Johnson  and  Quinlan  appropriated  this  100 
Inches  of  water  from  the  waters  of  the  creek, 
and  tb«i  it  finds  that  th^  got  It  from  Her- 
man Johnson's  water  by  adverse  possesion. 
If  they  obtained  thehr  tlUe  by  the  means  do- 
scribed  In  one  finding,  they  did  not  obtain 
It  In  the  manna-  set  out  In  the  other  finding. 
If  Johnson  and  Quinlan  had  held  this  water 
by  adverse  possession  against  Herman  John- 
son for  the  paiod  of  the  statute  of  limita- 
tions the  Judgment  Is  supported  by  the  finding 
which  was  made  to  that  efTect  If  the  title 
of  Johnson  and  Quinlan  was  by  the  appro- 
prfatlwx  in  1867  of  this  100  Incdies,  then  the 
Judgment  Is  not  aopported  by  the  flndlog 
which  was  made  to  that  effect,  because  the 
court  also  found  that  the  approiuiatloa  by 
Herman  Johnson  was  a  year  earlier.  It  Is 
not  £nr  us  to  determine  which  finding  Is  true, 
—whether  they  got  their  water  by  adverse 
possession  against  Herman  Johnson,  or  wheth- 
er they  attempted  to  appropriate  it  from  the 
waters  of  the  creek.  The  case  Is  therefore 
remanded,  and  the  district  court  is  directed 
to  take  testimony,  make  findings,  and  render 
Judgment  upon  this  point  only;  that  is  to 
say,  as  betwera  Herman  Johnson,  on  the  one 
side,  and  Peter  Johnson  and  Patrick  Quinlan. 
on  the  other,  let  it  be  determined  who  Is  ea- 
titled  to  the  100  Inches  of  watw  oat  of  the 
150  Inches  appropriated  by  Herman  Johnson 
In  1866,  over  and  above  the  00  Inches  al- 
ready found  by  the  conrt  to  belong  to  Herman 
Johnson,  In  the  sixth  class  of 
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Appelant  also  calls  attention  to  the  fact 
tliat  Peter  Johnson  and  Patrick  Qulnlan  are 
awarded  108  Indies  each,  in  the  fifth  class  of 
priorities,  when  In  fact  th^  claimed  in  their 
pleadings  0DI7  100  inches.  Bei^ondent  says 
that  thla  is  a  clerical  error,  and  concedes 
that  it  should  be  corrected,  as  demanded. 
Let  such  modification  therefore  be  made,  <m 
remittitnr  beins  filed  below.  Benumded. 


8TATB  T.  08NEJS. 
(Supreme  Court  of  Montana.    JxAy  9,  1364.) 

JCBT — SeLBCTIOIT— ABaBNCB  Or  JURT  COHHISBIOK- 

n  —  HoKioros  —  FiNina  DsrsHDANT  roa  Rb* 
poBAii  TO  Amvaa  Qossnov  as  a  Wi«h>sb  — 

XrVBCT— RSBDTTINO  STIDBKCB. 

1.  "Where  the  absence  of  ooe  or  two  Jurr 
commissioners  will  not  prevent  a  majority  from 
■deetlnf  the  Jories  (Laws  16th  Sess.  p.  168. 
I  12)>  UM  fact  that  the  dlstriot  derk,  who  ts 
one  ot  the  five  commissioners,  did  not  act  withj 
and  as  one  of,  the  commisdoners  who  selected 

},  jnry  in  a  certain  case,  does  not  Trader  su^ 
ary  iUecal. 

2.  On  a  mordcr  trial,  defeiuiant  rinsed  to 
answer  a  proper  question  on  cross-examlnatltHi, 
and  tibe  conrt  fined  him,  and  throatened  to 
coatinne  to  do  so  nntil  he  answered.  The  conrt 
also  admOTiehed  him  that  he  might  prejudice 
l*m»elf  before  the  Jdzt,  and  advised  hun  to 
consolt  his  counsd.  After  consulting  them, 
he  answered  the  question.  The  court  then  ad- 
monished the  jarr  not  to  be  prejudiced  by  what 
had  occurrp\  and  to  detwmlne  defendant's 
^lilt  or  inoMcence  solely  from  the  evidence. 
SM,  that  defendant  was  not  prejudiced  or  in- 
jured by  mudi  occurrence. 

3.  Sneh  admwdtion  to  the  Jnrjr  was  ncA  an 
instmction,  and  moneons  because  oral. 

4.  Defendant,  as  a  witness,  denied  that  on 
Tbnrsdar  or  Fridar  before  the  killing,  on  Sat- 
urday nifi^t,  March  Slat  he  went  to  one  B.'s 
hoose  with  deceased  and  another;  that  he  then 
stated  to  B.  that  he  had  two  Norwegian  boys 
outside,  and  that  ther  had  mtmey,  and  ne 
wanted  B.  to  help  fix  them  by  putting  them  to 
sleep,  to  get  the  money.  SeUT,  that  B.  could 
testiv  in  rebuttal  that,  four  or  five  dayg  before 
the  Killing,  defendant  came  to  her  house  with 
two  men;  that  defendant  came  in  and  told  htx 
that  be  had  a  good  chance  to  make  some  mon- 
ey; that  he  had  two  fellows  lately  from  Nor* 
way,  who  had  money;  that  he  asked  her  for  a 
spare  room;  that  he  wanted  her  to  fix  them, — 
put  them  to  sle^,— and  asked  her  If  she  didn't 
know  how;  and  that  she  refused  to  have  any- 
thing to  do  with  it,  and  defendant  l^t. 

Appeal  from  district  court,  Choteau  coon^; 
Dndley  Du  Bose,  Judge. 

John  H.  Osnee  was  convicted  of  murder  In 
the  Oxat  degree,  and  appeals.  Atflrmed. 

T.  W.  Murphy  and  Geo.  W.  Sweet,  for  ap- 
pellant. John  W.  Tatten,  B.  L.  Powers,  and 
Henri  J.  Haskell,  for  the  State. 

PEMBERTON,  0.  J.  On  the  21st  day  of 
May  last,  the  appellant  was  convicted  of  the 
crime  of  murder  In  the  first  degree.  In  the 
district  court  of  the  tenth  Judldal  district^  In 
and  for  Choteau  <x>unty,  and  was  thereafter 
sentenced  to  be  banged.  From  the  judgment, 
and  order  of  the  conrt  overruling  appellant's 
motion  tta  a  new  tadalt  this  appeal  Is  prose- 
cotad. 


The  appellant  complains  that  the  jury  that 
tried  him  was  not  a  proper  or  legal  jury,  for 
the  reason,  aa  shown  by  affidavit,  that  the 
district  clerk  did  not  act  with  and  as  one  of 
the  jury  commissioners  that  selected  the  jury 
in  this  case,  as  required  by  law.  While  it  is 
true  that  the  clerk  of  the  district  court  Is  by 
law  one  of  the  five  commissioners  whose  duty 
it  Is  to  select  juries,  yet  section  12,  p.  1Gb, 
Laws  16th  S^.,  provides  that  "the  absence 
of  one  or  two  commissioners  appointed  under 
the  provisions  of  this  act  shall  not  prevent  a 
majority  of  said  commissioners  from  select- 
ing the  Juries  and  doing  and  performing  all 
other  acts  directed  and  required  to  be  done 
under  the  provisions  of  this  law."  Thei-e  Is 
no  showing  or  contention  that  appellant  has 
been  hi  any  manner  injured  on  this  account 
Thore  Is  no  error  or  irregularity  In  this  as^gn- 
mcnt  of  which  the  appellant  can  properly 
complain.  The  appellant  complains  that 
pending  the  trial,  and  while  he  was  being 
examined  as  a  witness,  the  judge  abused  his 
discretion  by  fining  the  appellant,  and  using 
language  calculated  to  prejudice  him  with 
the  jury.  The  circumstances  are  substantial- 
ly as  follows:  Counsel  for  the  state,  while 
the  appellant  was  being  cross-examined  as 
a  witness  in  his  own  behalf,  asked  the  ap- 
pellant a  question. — seemingly  a  proper  ques- 
tion; appellant  declined  to  answer,  because, 
he  said,  the  counsel  had  abused  him;  there* 
upon  the  court  fined  the  appellant,  and  threat- 
ened to  continue  to  do  so  until  he  answered. 
The  court  also  admonished  appelant  that  his 
failure  to  answer  might  prejudice  him  with 
the  jury;  tcAA  appellant  that  he  was  fair  and 
Impartial  In  the  matter,  and  advised  him  to 
leave  the  witness  stand  and  consult  his  coun- 
sel, saying  that  he  thought  his  ovni  counsel 
would  agree  with  the  court  that  it  would  be 
best  for  appellant  to  answer  the  question. 
After  consulting  with  his  couns^.  app^nt 
agreed  to  answ^,  and  did  answer,  the  ques- 
tion propounded  to  him.  Thereupon  the 
court  remitted  the  fine  It  had  imposed  upon 
appellant  Of  course,  these  things  all  oc- 
curred In  the  presence  of  the  jury.  Before 
the  jury  retired,  the  court  called  their  att^- 
tilon  to  these  occurrences,  and  admonished 
them  that  they  should  not  permit  themselres 
to  be  pr^udiced  th^by,— that  they  should 
det^mlne  the  question  of  the  guUt  or  inno- 
cence of  the  appellant  solely  from  the  evi- 
dence In  the  case.  The  appelant  contends 
that  this  admonition  of  the  court  was  in  ef- 
fect an  oral  instrucUm,  and  therefore  errcv. 
We  do  not  think  It  was  In  any  reiqiect  an  in- 
struction. It  was  simply  an  admonition  to 
the  jury  not  to  pwmit  themselves  to  be  pr^- 
udiced  by  a  matter  that  had  taken  place  In 
their  presence.  While  the  court  diaifioyed 
some  Impatience  and  IrasdbUIty,  doubtless 
provoked  by  the  obstinacy  of  fb&  appellant, 
still  we  are  unable  to  discover  anything  in 
the  language  or  conduct  of  the  court  to  au- 
thorize us  In  holding  that  the  appellant  was 
prejudiced  or  Injured  tha*eby.  ^e  appelhait 
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contends  that  the  court  erred  In  p^-mlttlng 
one  Blanche  Brandt  to  testify  in  rebattal. 
It  to  contended  that  the  testimony  of  this  wit- 
ness was  not  rebuttal.  While  the  appellant 
was  on  the  witness  stand,  he  was  asked  by 
counsel  for  the  state,  in  substance,  if  he  had 
not  gone  to  the  house  of  witness  Blanche 
Brandt  on  Thursday  or  Friday  before  the 
Saturday  night  on  which  the  deceased  was 
killed,  in  company  with  the  deceased  and  an- 
other, and  If  he  did  not,  at  that  time  and 
place,  state  to  said  witness  Blanche  Brandt 
that  he  had  two  Norwegian  Ixiys  outside,  who 
had  Just  come  from  Illinois;  that  they  had 
money,  and  that  he  wanted  her  to  help  him 
fix  them  by  putting  them  to  sleep,  to  get  the 
money;  and  If  she,  Blanche  Brandt,  did  not 
refuse  to  hare  anything  to  do  with  the  mat- 
ter. The  af^llant  deniea  all  these  things. 
The  appellant  testifies  that  he  was  at  the 
house  of  Blanche  Brandt  about  the  first  part 
of  the  month  of  March,  In  company  with  one 
Enger  and  one  Johnson,  but  was  never  there 
In  company  with  the  deceased.  After  the 
close  of  d^endant'8  evidence,  Blanche  Brandt 
testified  that  she  knew  the  appellant  well; 
that,  four  or  five  days  before  she  heard  of  the 
killing  of  the  deceased,  the  appellant  came  to 
her  house  with  two  other  men;  that  the  ap- 
pellant came  in  and  told  her  he  had  a  good 
chance  to  make  some  money;  that  he  had  two 
fellows,  lately  from  Norway,  who  had  mon- 
ey,—one  $700  and  the  ?1,100;  that  he  asked 
her  for  a  spare  room;  that  he  wanted  her  to 
fix  them,— put  them  to  sleep;  that  he  asked 
her  if  she  didn't  know  how;  that  she  told 
him  she  knew  nothing  about  It,  and  would 
have  nothing  to  do  with  it;  that  thereupon 
appellant  left.  We  think  this  evidence  of 
Blanche  Brandt  was  clearly  rebuttal,  and  ad- 
missible as  such.  While  she  does  not  Identi- 
fy either  of  the  persons  with  appellant  as  the 
deceased,  yet  her  testimony  docs  tend  to  con- 
tradict and  rebut  the  evidence  of  the  appellant 
that  he  was  at  her  house  only  once  In  March, 
and  that  early  in  the  month,  in  company 
with  Enger  and  Johnson.  The  deceased  was 
killed  on  the  31st  of  March,  as  the  record 
shows,  and  the  witness  Blanche  Brandt  tes- 
tifies that  It  was  four  or  five  days  before  she 
heard  that  the  deceased  had  been  killed,  and 
she  thinks  on  Friday  that  the  appellant  came 
to  her  house  with  the  two  men  from  Norway, 
and  sought  her  aid  In  fixing  and  putting 
them  to  sleep,  In  order  to  get  their  money. 
The  court  permitted  appellant  to  offer  evi- 
dence to  explain  and  contradict  the  evidence 
of  Blanche  Brandt  The  appellant  testified, 
as  above  stated,  that  it  was  in  the  early  part 
of  March  that  he  was  at  her  house  with  En- 
ger and  Johnson.  Enger  testified  that  he 
was  at  her  house,  but  did  not  go  in,  some 
time  In  March  (he  did  not  know  the  time  In 
March),  with  appellant  and  Johnson.  It  may 
be  true  that  appellant,  Enger,  and  Johnson 
were  at  the  house  of  Blanche  Brandt  In  the 
early  part  of  March,  but  this  does  not  prove 
that  appellant,  with  deceased  and  another, 


(Kan. 

were  not  there  also  four  or  five  days  before 
she  heard  that  deceased  had  been  killed  on 
the  3l3t  day  of  March.  But  wliateyer  of  con- 
flict or  contradiction  there  was  In  the  testi- 
mony of  these  witnesses  was  a  matter  to  be 
determined  by  the  jury.  We  think,  from  any 
view,  the  evidence  of  the  witness  Blanche 
Brandt  was  properly  admitted. 

The  record  In  this  case  Is  imperfect.  The 
instructions  of  the  court  are  not  here.  Nor 
Is  there  any  contention  that  the  Instructions 
were  not  fair  to  the  appellant.  There  Is  only 
a  small  portion  of  the  evidence  In  the  record. 
But  there  la  no  complaint  that  the  evidence 
as  a  whole  does  not  warrant  the  verdict  of 
the  jury  In  this  case.  The  errors  assigned 
are  purely  technical,  and  without  substantial 
merit  We  are  of  the  opinion  that  no  error 
has  been  assigned,  called  to  our  attention, 
or  discoverable  in  the  record,  that  would  jus- 
tify us  In  disturbing  the  result  of  the  trial 
below,  solemn  and  serious  as  the  result  may 
be  to  this  unfortunate  appellant.  Judgment 
and  order  appealed  from  are  affirmed.  And 
It  appearing  that  the  appellant  has  been 
granted  a  respite  by  the  «cecutlve  of  this 
state  until  the  13th  day  of  July,  1894,  pend- 
ing the  presentation  and  determination  of 
this  appeal,  it  Is  therefore  ordered  that  the 
judgment  of  the  court  below  be  executed  on 
that  day,  in  accordance  with  the  provisions 
of  section  377  of  the  criminal  practice  act 
Remittitur  forthwith.  Affirmed. 

HARWOOD  and  DE  WITT,  JJ^  concor. 


CITY  OF  ARGENTINE  v.  SIMMONS  et  al. 

SAME  T.  DAGGETT  et  ol. 
(Supreme  Oourt  of  KoiuaB.   June  9,  1884.) 
CiTisa  —  Gradino  Btrsbt— Taliaitt  op  AasBss- 

MBNT. 

The  grade  of  Sectwid  street  in  the  city  of 
Argentine  was  duly  establiahed  by  ordinance. 
Three-fourths  of  the  owners  of  pnH>raty  front- 
ing OQ  the  street  thereafter  i>etrtioaed  for  the 
grading  of  the  street.  An  ordinance  providing 
for  plauH,  speoificationa,  estimates,  and  the  let- 
ting of  the  contract  for  such  grading  was  there- 
upon passed,  and  a  contract  therefor  afterwards 
duly  let.  After  such  letting,  another  ordinance 
was  passed  materially  chaogiug  the  grade  of 
the  street.  There  was  no  new  plan,  estimate, 
rontrsct,  or  ordinance  relating  to  such  work; 
but  tiie  grading  was  done  in  accordance  with 
the  grade  last  established,  and  the  city  council, 
after  its  completion,  passed  an  ordinance  a*- 
sessing  the  cost  against  the  abutting  lots.  Held, 
that  such  assessment  is  invalid. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Alden,  Judge. 

Actions  by  Harriet  Daggett  and  others  and 
G.  H.  Simmons  and  others  against  the  city 
of  Argentine.  Judgments  for  plaintiffs,  and 
defendant  brings  error.  Affli-nicd. 

Botii  of  the  above-entitled  eases  grow  out 
of  the  grading  of  Second  street,  In  Argen- 
tine, a  city  of  the  second  class,  and  they 
arc  argued,  briefed,  and  submitted  together. 
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Tbe  defendants  In  eaoTt  who  were  plaJn- 
UflH  below,  are  all  ownen  of  proper^  abut- 
ting on  Second  street,  against  which  special 
assessments  were  levied  by  an  ordinance 
passed  by  the  cooncll  on  the  let  of  Feb- 
rnaiy,  1882.  From  tbe  special  findings  of 
Tact  made  the  court  In  both  cases,  It  ap- 
pears tttat  on  the  loth  of  May,  1890,  an  or- 
dinance was  dnly  passed  establishing  the 
grade  of  certain  streets,  that  of  Second  street 
aa  foUowa:  '^Commencing  cm  tbe  south  line 
of  Metropolitan  aTome,  elevation  96.1  feet; 
ihoice  on  a  ^ane  to  the  north  line  of  Silver 
avenue,  etevatlm  87  feet;  tbence  level 
across;  thence  on  a  plane  to  the  north  Une 
uf  Ruby  avenue,  elevation  124  feet;  tbence 
on  a  plane  to  the  north  line  of  Paul  street, 
elevation  212  feet;  thence  on  a  plane  to  the 
sooUi  line  of  Panl  street,  elevation  21S  feet; 
thence  on  a  plane  to  the  nortii  line  of  May 
avenue,  devation  807  feet;  thence  on  a 
plana  to  the  south  line  of  Bfay  aveaue,  ^e- 
vatkm  316  feet"  On  tbe  20th  day  of  July, 
while  saki  ordinance  was  stiu  In  fcnrce,  a 
petition  rigned  by  three-foorths  of  tbe  owners 
of  ptopatj  fronting  on  Second  street,  be- 
tween Metroptriitan  avome  and  tbe  south 
limit}  of  the  dty,  was  presented  to  the  conn- 
cil.  ivaylng  that  Second  street  1»  graded 
between  said  points,  and  that  taxes  there- 
for be  levied  upon  the  abutting  ptoperty. 
On  the  3d  of  Av^nst,  following,  an  ordU 
nance  was  duly  passed  declaring  It  neces- 
sary to  grade  said  street,  and  ordering  that 
tbe  work  be  done,  and  tbe  cost  charged  upon 
the  abntting  property;  also  Instructing  the 
dty  engineer  to  prepare  plans,  spedflcatlons, 
and  estimates  for  the  work,  and  file  the 
same  with  the  clerk,  and  directing  the  clerk 
to  advertise  for  bids  tor  said  work  to  be 
done  according  to  said  plans  and  speclflca- 
tiODB.  At  the  meeting  of  tbe  eouncll,  on  the 
17th  day  of  AngOBt,  1891,  bids  were  received 
on  said  work,  and  the  contract  awarded  at 
ItLS  cents  per  cubic  yard.  Prior  to  the  let- 
ting of  such  contract,  an  estimate  of  the 
cost  of  said  Improvement  was  filed  with  the 
city  clerk  by  the  engineer,  and  the  contract 
for  said  work  was  let  at  a  less  price  than 
the  estimate.  On  the  same  day  the  council 
passed  another  ordinance  changing  the  grade 
of  Second  street,  as  follows:  "Commencing 
on  tbe  soatfa  line  of  Rnby  avenue,  grade  ele- 
vation 124  feet;  thence  south,  on  a  plane, 
330  feet,  to  a  point,  grade  elevation  174  feet; 
thenf%-  on  a  plane  to  the  north  line  of  Paul 
street,  now  Barker  avenue,  grade  elevation 
212  feet"  The  street  was  thereafter  grad- 
ed in  accordance  with  the  grade  established 
by  the  last-mentioned  ordinance,  which  was 
passed  without  the  knowledge  or  consent  of 
the  idalntlffs.  No  plans,  q>eciflcatlon8,  or  es- 
tinute  for  s^d  woidc  was  ever  made,  and  no 
wdlnance  was  passed  the  council  provid- 
ing therefor  after  the  passage  of  said  ordi- 
nance changing  the  grade.  Tbe  change  in 
grade  was  naaterlal.  and  .placed  the  street 
In  a  substantially  different  ctmdltion  from 


that  which  It  would  have  been  In  If  graded 
in  accordance  with  the  ordinance  in  force  at 
tbe  time  the  petition  was  presented  and  tbe 
engineer's  estimate  was  made.  The  court 
granted  a  perpetual  injunction  restraining 
the  collection  of  special  assessments  for  the 
work. 

W.  S.  Carroll,  for  plaintiff  In  error.  H. 
A.  Btdley,  for  defendants  in  error. 

ALI/EN,  J.  {alter  stating  the  facts).  Tbe 
m.tin  CLueetlon  discussed  both  In  the  lH*iefa 
and  on  the  oral  argument  Is  as  to  the  power 
of  tbe  city  cotmcll  to  change  the  grade  and 
bind  the  property  owners  after  the  preeent- 
m&at  of  a  petition  for  the  Imiffovemait,  It 
b^ng  contended  on  the  part  of  the  city  that 
there  is  no  restriction  od  the  power  of  the 
dty  council  to  change  the  grade  at  any  time, 
and  that  the  petitioners,  when  they  ask  that 
the  street  be  graded,  do  so  with  a  knowledge 
that  tbe  council  has  tbe  right  to  make  such 
changes  in  tbe  grade  already  established  as 
they  deem  j/rejfee.  On  the  other  hand*  it  is 
urged  that  the  petlttoners  can  only  be 
qub'ed  to  pay  for  the  very  improvement  for 
which  tliey  have  asked;  that,  while  the 
power  of  tbe  council  to  change  the  grade  Is 
conceded,  tbe  petitioners  are  (oiy  bound  by 
their  petition;  and  that  that  Is  to  be  con- 
strued as  referring  to  a  grading  in  acc«d- 
ance  with  the  ordinance  thai  In  force.  As 
the  petition  In  this  case  merely  asks  that  the 
street  be  graded  at  the  expense  of  the  prop- 
erty owners,  we  are  Indlned  to  the  opinion 
that  the  dty  council  had  the  power,  b^ore 
taking  any  steps  towards  a  compliance  with 
the  petltlffli,  to  diange  the  grade  If  they 
deoned  It  wise  to  do  sa  Tbe  recwd  before 
us,  bowevM',  i^eaents  a  stronger  objection  to 
the  validity  of  tbe  spedal  assessments.  Sec- 
tion 68  of  tbe  ad:  to  Incorporate  dtles  of  the 
second  class. Is  as  ftdlows:  "Sec  8d.  Be- 
fore the  dty  council  shall  make  any  con- 
tract for  building  bridges  or  side  walks  or 
for  any  work  on  streels,  or  for  any  otb» 
work  or  Imivovement,  an  estimate  of  tbe 
cost  thereof  shall  be  made  by  the  dty  en- 
gineer and  submitted  to  tbe  eouncll,  and  no 
contract  shaU  be  entered  into  for  any  work 
or  improrement  for  a  price  exceediug  such 
estimate.'*  It  appears  from  tbe  findings  of 
the  court  that  the  only  estimate  made  by  the 
city  engineer  was  made  before  the  change 
of  grade.  Can  this  be  held  a  compliance  with 
the  law?  If  so,  plans  and  estimates  for  one 
thing  may  be  made,  and  a  contract  let  there- 
under for  another  and  differ^t  thing.  The 
fact  that  this  was  m«^  a  contract  tor  earth 
vroifc,  at  a  certain  price  per  yard,  coupled 
with  tbe  further  fact,  admitted  in  the  case, 
that  the  contract  was  let  at  a  leas  price  than 
tbe  estimate,  might  seem  at  first  to  render 
the  change  immaterial;  but  the  trial  court 
has  found  that  the  change  was  mat^ial,  and 
that  the  value  of  the  work  to  the  property 
ownors  was  materially  affectediby  the  chauKb 
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of  grade.  It  might  happen,  also,  that 
the  iwice  of  22.8  per  yard  tor  earth  wortc  In 
accordance  with  the  grade  last  established 
would  be  much  more  profitable  to  the  con- 
tractor than  wwk  tn  accordance  with  die 
flist  ordinance  at  the  same  price,  owing  to  a 
change  in  the  character  of  the  earth  to  be 
moved,  the  depth  of  cuts,  and  the  height  of 
flUs. 

Xt  appears  in  this  case  that  the  contract 
was  actually  let  before  the  ordinance  chan- 
ging the  grade  toc^  effect,  but  that  the  work 
was  completed  in  accordance  with  the  ordi- 
nance last  passed.  We  have,  then,  a  case  in 
which  plans,  specifications,  estimate,  and  con- 
tract all  called  for  a  grading  In  accordance 
with  the  ordinance  first  passed,  while  the 
taxes  attempted  to  be  collected  aie  to  pay 
for  wc»^  done  tn  accordance  with  the  last 
<wdlnance,  materially  different  from  that  be- 
fore contemplated.  The  wdlnance  providing 
for  the  work  was  also  passed  hetote  that 
innvldlng  for  the  change  of  grade,  and  no 
ordinance  was  ever  passed  providing  tor  the 
grading  of  the  street  as  it  was  in  fact  graded. 

tendency  of  tlie  decIsloDfl  in  thla  court 
has  been,  and  we  think  diould  be,  towards 
a  strict  conslTuctitm  of  the  powos  of  mu- 
nicipal officers  to  levy  special  assessments. 
Newman  T.  Gity  of  Empwia,  82  Kan.  456, 
4  Pac:  816;  Barron  t.  Krebs,  41  Kan.  338,  21 
Paa  286;  Sloan  t.  Beebe,  24  Kan.  848;  Hen- 
tig  T.  GUmore.  33  Kan.  242,  6  Pac.  304.  Sec- 
tion 32  of  the  statute  goremlng  cities  ot  the 
second  class  XHrorldes  tor  bringing  streets  to 
grade  at  the  cost  of  the  dty;  and  the  cost 
of  grading  a  street,  It  would  seem.  In  the 
absence  of  any  petition  by  the  property  own- 
ers, would  be  chargeable  to  all  the  taxable 
property  of  tiie  city.  The  trial  court  having 
^mnd  that  there  was  a  subetanUal  departure 
by  the  council  ttom  the  miglnal  plan  of  the 
work,  we  are  not  at  liberty  to  overlook  the 
changes  and  s^  that  they  are  unlmpcutant. 
The  Judgment  must  be  affirmed.  All  the  Jus- 
tices concurring. 


BOTD  V.  MILLS. 

(Supreme  Court  of  Kansas.    June  9,  18M.) 

COHBTiTUTiONAi.  Law— QfALiPiCATioss  OP  Elkct- 
OKB— Ballots. 

1.  That  part  of  section  2  of  artlclp  5  of  the 
constitution  of  this  state,  as  amendtnl  in  1807, 
wliich  reads:  "No  person  wlio  has  ever  volun- 
tarily borne  arms  Rfiainst  the  government  of  the 
United  States,  or  in  any  manner  voluntarily  aid- 
ed or  abetted  in  the  attempted  overthrow  of 
said  government,  except  all  persons  who  have 
been  honorably  disrhnrped  from  the  military 
service  of  the  United  States  since  the  first  day 
of  April  A.  D.  1801,  provided,  that  they  have 
serTG^d  one  year  or  more  therein,  shall  t>e  quali- 
fied to  vote  or  hold  office  in  this  state  until  such 
disability  shall  be  removed  by  a  law  passed  by  a 
vote  of  two-thirds  of  all  the  members  of  both 
branches  of  the  lecislature."— does  not  conflict 
with  section  10,  art.  1,  of  the  constitution  of 
the  United  States,  and  is  a  valid  coustUutional 
provision.  _ 

2.  Where  the  election  officers  of  a  township 


were  famished  by  die  county  derk  with  official 
ballots  printed  on  white  paper,  and  also  with 
sample  oailots  printed  on  colc»«d  paper,  in  a 
separate  iwcltage,  and  where  by  mistake  the 
sample  ballots  were  used  by  all  the  voters  of 
that  township,  and  the  official  ballots  on  white 
paper  were  all  returned  unused  by  the  Judges 
of  election,  and  the  election  In  such  townraip 
was  conducted  regularly  in  every  other  respect, 
and  the  ballots  used  by  the  electors  of  all  polit- 
ical parties  were  of  the  same  color,  kM,  that 
such  l}allotB  were  rightly  counted, 

(Syllabus  by  the  Court.) 

Quo  warranto  by  O.  O.  Boyd  against  O. 
Mills.  Motion  to  strike  oat  parties  of  the 
petition.  Sustained  In  part  and  ovemilad  in 
part 

O.  I.  Long  and  E.  Sample,  for  plnlnUff. 
Frank  Doster  and  Marttai  &  McNeol,  for  de- 
fendant 

ALLBX,  J.  nils  Is  an  original  proceedii^ 
instttnted  in  this  court  by  O.  a  Boyd,  as 
plaintiff,  to  try  Uie  right  to  the  office  of 
shoiff  of  Barber  county.  Tlie  petttl<m  diowa 
that  at  the  election  on  the  Jtb.  of 
Nov«nber,  1888,  aoccvding  to  Uie  official 
canvass  of  the  votes  cast  the  plaintiff  re- 
ceived 506  and  the  defmdant  616  TOtes.  The 
plaintiff^  alleges  that  many  illegal  votes  were 
cast  and  counted  tor  tiie  defendant  and  that 
the  plaintiff  received  a  majority  of  the  legal 
votes.  The  quesdons  now  presented  arise 
on  a  motion  by  the  defendant  to  strike  oat 
two  portions  of  the  petition,  wUch  it  Is 
claimed  are  irrelevant  The  first  is  as  fol- 
lows:  "That  tlie  following  named  persons 
voted  at  the  general  election,  hdd  <m.  the 
7th  day  of  November,  1893,  for  the  defend- 
ant. O.  MUIs.  for  shwiff.  In  the  townships 
set  opposite  their  respective  names,  they 
not  being  qualified  electors  at  said  election, 
by  reason  ot  section  2,  art  6,  of  the  constitu- 
tion of  the  state  of  Kansas,  each  and  all 
of  them  having  voluntarily  borne  arms 
against  tbe  government  of  the  United  States, 
and  voluntarily  aided  and  abetted  In  the 
attempted  overthrow  of  said  govmiment 
and  their  disabllltieB  have  not  been  removed 
by  a  law  passed  by  two-thirds  of  all  the 
members  of  both  branches  of  the  legislature 
of  the  state  of  Kansas,"  with  a  list  of  names 
and  residences  of  persons  claimed  to  be  dls- 
quallfled.  Counsel  for  the  defendant  chal- 
lenges the  validity  of  that  clause  of  the  state 
constitution  which  deprives  persons  who 
have  voluntarily  borne  arms  against  the  gov- 
ernment of  tbe  United  States  of  tbe  right 
to  vote.  The  section  In  which  this  provision 
occurs  Is  section  2  of  article  5.  The  section 
orlRinnlly  read  as  follows:  "Section  2.  No 
person  under  guardlanahip,  non  compos  men- 
tis, or  iusune,  shall  be  quallQed  to  vote,  nor 
any  person  convlctetl  of  treason  or  felony 
unless  restored  to  civil  rights."  In  18U7  the 
section  was  amended,  and  now  reads  as  fol- 
lows: "Section  2.  No  person  under  guardian- 
ship, non  compos  mentis,  or  Insane;  no 
son  convicted  of  felony  unless  rcstoi-ed  to 
civU  rights;  no  person  who  has  been  dis- 
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bonorably  discbarged  from  the  service  of  tbe 
United  States  unless  reinstated;  no  person 
enllty  of  defrandln?  the  government  of  the 
United  States,  or  any  of  the  states  ttiereof; 
no  person  guilty  of  glrlng  or  receiving  a 
bribe,  or  offering  to  give  or  recelTe  a  Mbe, 
and  no  pwson  who  has  ever  Tolnntarlly 
borne  arms  against  the  gOTonment  of  tbe 
United  States,  or  In  any  manner  volontarUy 
aided  or  abetted  In  tbe  attempted  overthrow 
of  said  government,  except  all  persons  who 
have  been  bonorably  discbarged  from  Ibe 
military  smrice  of  the  United  States  since 
die  first  day  of  April  A.  D.  1861,  provided 
that  tiiey  have  served  one  year  or  more  there- 
in, shall  be  qnaUfled  to  vote,  or  bold  office  In 
this  state  imtU  sach  disabilities  shall  be  re- 
moved by  a  law  passed  1^  a  vote  of  two- 
thirds  of  all  the  members  of  bolb  branches 
of  the  legislBtnre.**  It  is  contended  that  this 
section  of  the  constitution,  bavlng  been 
passed  a.ttev  the  dose  of  the  war,  Is  In  the 
nature  of  a  bill  of  attainder,  Imtwslog  the 
penalty  of  dlsfrandilsement  without  a  trial, 
and  Is  ex  post  facto  in  Its  operation.  The 
leading  cases  cited  as  supporting  this  con- 
tention are  Cnmmlngs  v.  Missouri.  4  Wall. 
2T7,  and  £z  parte  Garland,  Id.  333.  The 
question  presented  In  those  cases  was  not 
identical  with  tbe  one  In  this.  The  constitu- 
tion of  Missouri,  as  revised  and  amended  In 
WBS,  i»ovlded  a  test  oath  by  which  a  per- 
son was  required  to  swear  that  he  had  never 
been  guilty  of  any  manner  of  disloyalty  to 
the  goremment  of  the  ITnlted  States,  and 
that,  after  the  expiration  of  60  days  after 
the  taking  effect  of  the  constitution,  no  per- 
son should  be  permitted  to  practice  as  an 
attorney  or  counselor  at  law,  or  be  c<»npe- 
t«it.  as  a  bishop,  priest,  deacon,  minister, 
elder,  or  otlier  deigyman  of  any  religious 
persuasion,  to  teach  or  preach,  unless  such 
person  should  bare  tofcen  and  subscribed  tbe 
prescribed  oath.  Cnmratngs  was  a  Homan 
Catholic  priest,  and  was  prosecuted  for  teach- 
ini:  and  pieachlng  without  having  taken  Uie 
L.^nlredoatb.  Tbe  sui^me  conrt  of  the  Unit- 
ed States  held  tiie  providons  of  the  Missouri 
constitution  invalid.  A  similar  question  was 
presented  nndor  an  act  of  congress  In  the 
Garland  Case,  which  was  decided  at  the 
same  time.  The  question  in  tbe  latter  cose 
arose  und»  an  act  of  congress  prohibiting 
any  person  from  being  admitted  to  the  bar 
of  tbe  courts  of  the  United  States  without 
taking  a  similar  oath.  The  court  held  In 
both  tiiese  cases  that  the  requirements  were 
lavalid,  and  were  In  the  nature  of  bills  of  at- 
tainder; that  they  operated  to  deprive  these 
men  of  the  right  to  earn  a  livelihood  by  pur- 
suing tbe  callings  for  which  they  bad  been 
educated;  that  tbe  requirement  of  sach  oaths 
In  effect  required  them  to  condemn  them- 
Mves.  and  that  the  constitution  of  Missouri 
^nd  the  act  ot  congress.  In  effect,  condemned 
nil  persons  as  guilty,  and  ivohlblted  them  firom 
following  their  calUngs  untU  they  should  es- 
taldlsb  their  innocence  by  espnrgatory  oaths. 
T4t7p.no.  1—2 


The  following  cases  also  are  cited:  Green  v. 
Shumway,  39  N.  T.  418 ;  Hulwr  v.  Relly,  53 
Pa.  St.  112;  Dent  v.  West  Virginia,  129  U. 
S.  115,  9  Sup.  Ct.  231 ;  Rlson  v.  Farr,  24  Arit. 
161.  It  is  ably  and  earnestly  argued  in  this 
case  that  to  deprive  a  person  of  Ibe  rif^t 
to  vote  itf  a  punishment;  that  the  ris^t  to 
vote  and  bold  tirase  offices  which  can  only 
be  fined  by  persons  bavlng  the  qualifications 
of  electm  Is  a  valiuible  right,  and  that  any 
law,  wtaethw  in  the  form  of  leg^datlvd  en- 
actment or  constitutional  inrovlslon,  which  Is 
retroactive  In  its  operation,  and  takes  away 
this  right,  is  In  its  nature  a  bill  of  attainder, 
inflicting  penalties,  and  that  it  must  be  de- 
clared void  under  the  fedoal  constitution. 
It  Is  answwed,  however,  that  the  right  to 
vote  and  bold  oOlce  Is  not  a  natural  right; 
that  Buffirage  Is  nowhere  universal,  bnt  alwasw 
restricted  by  age.  sex.  and  other  incidents; 
that  of  necessity  the  organic  law  must  pre- 
scribe Ibe  qnallfleatlons  of  Sectors,  and  that 
In  doing  so  the  framers  are  subject  to  abso- 
lutely no  restrictions,  but  may  confer  or 
withhold  the  right  at  pleasure.  The  ques- 
tion appears  to  the  writer  not  free  tt<m  diffi- 
culty. The  privileges  of  dtlsensbip  are  cer- 
tainly esteemed  as  of  great  value.  To  be 
deprived  of  them  is  to  suffer  the  Infllctlffli 
of  an  Injury,  yet  to  say  that  the  people  in 
their  organic  law  may  not  determine  who 
shall  participate  in  the  government  is  to 
deny  a  power  universally  and  necessarily  ex- 
ercised by  the  framers  of  every  constitution. 
For  the  courts  to  assume  the  function  of  sit- 
ting in  Judgment,  not  merely  under  the  con- 
stltnti(m.  but  upon  the  constitution  itself, 
and  according  to  their  own  views  declare 
what  provisions  are  valid  and  what  Invalid;, 
Is  a  most  serious  undertaking;  yet,  of  course, 
provisions  of  the  constitution  of  the  state,  if 
framed  bi  violation  of  an  expressed  prohibi- 
tion by  the  federal  constitution,  must  be  held 
inoperative.  In  determining  who  shall  ex- 
ercise the  right  of  BatfTage,  may  not  the  peo- 
ple exclude  classes  who  have  shown  them- 
selves unfaithful  to  a  public  trust,  or  who 
have  engaged  in  hostilities  against  either  the 
state  or  federal  government?  Counsel  ar- 
gues that  the  offense  which  Is  made  the 
ground  of  disfranchisement  Is  an  offense 
against  the  sovereignty  of  Uie  United  States, 
not  against  that  of  tbe  state  of  Kansas  at  all, 
and  that  only  that  sovereignty  against  which 
the  offense  has  been  committed  can  punish 
for  the  crime.  This  question,  however,  Is 
immaterial  until  It  be  determined  that  the 
provision  Ih  the  constitution  Is  In  the  nature 
of  a  punishment  for  crime.  If  it  be  so,  tbe 
provision  would  be  invalid,  no  matter  wheth- 
er the  offense  be  against  the  state  or  the 
United  States,  tor  It  would  be  ex  post  facto 
In  Its  operation.  It  will  be  observed  that  the 
original  section  of  the  constitution  disquali- 
fied persons  for  offenses  only  after  convic- 
tion, while  the  amended  section  dlsqualllles 
persons  convicted  of  felony,  and  also  those 
guilty  of  defrauding  the  govemmenc  or  any 
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of  the  states  ttmeof,  of  gtvtngr  or  receiving 
a  bribe,  aa  well  as  those  vho  hare  rolun- 
tarlly  borne  arms  against  the  goTc^ment. 
In  view  of  the  fact  that  this  proTlslon  has 
remained  In  the  constitution  tar  26  years, 
and  that  at  nearly  erery  session  of  the  legis- 
lature acts  have  been  passed  remorlng  the 
dlsquaUficatfons  of  voters;  that  the  validly 
of  the  proTlston  has  remained  unchallenged, 
and  has  be«i  accepted  as  the  organic  law  of 
the  state  by  the  people  generally,  the  court 
c«taln^  shoold  hesitate  to  overturn  that 
which  has  be^  so  long  establt^died,  and  so 
unlvwally  recognised.  The  weight  of  au- 
thority. If  not  of  reason,  also  seems  to  sus- 
tain the  validity  of  the  constltutlnuil  provi- 
sion. Anderson  v.  Baker,  23  Md.  531;  Shep- 
herd T.  Grlmmett  (Idaho)  31  Pac.  793;  U.  8. 
T.  Cnilkshanlf,  92  U.  S.  642;  Ex  parte  Tar- 
brongh.  110  TJ.  S.  051.  4  Sup.  Gt.  1S2;  Mtawr 
V.  Hiytpersett,  21  WaU.  102;  Stone  v.  Smith 
(Mass.)  34  N.  E.  521;  McOrary,  Elect  |  3. 
The  only  constitutional  question  we  now  hare 
to  decide  la  whether  the  people  of  the  state 
of  Kansas  had  the  right  to  Incorporate  this 
provision  In  their  (n^Dlc  law,  and  this  ques- 
tion Is  answered  In  the  affirmative.  A  con- 
viction for  treason  under  the  constitution  as 
It  stood  before  the  amendment  would  carry 
with  It  the  loss  of  citizenship.  The  amend- 
ment adds  nothing  to  the  pmiishment  for  the 
ottense.  We  have  here  no  requirement  of 
test  oaths  to  consider.  The  character  of  evi- 
dence required  to  establish  the  disqualifica- 
tion of  a  voter  under  this  provision  Is  not 
now  presented,  nor  do  we  express  any  opin- 
ion uiwn  the  subject. 

2.  Defendant  also  moves  to  strike  out  the 
following  portion  of  the  petition:  "That  on 
the  3d  day  of  November,  1893,  F.  A  Lewis, 
as  clerk  of  Barber  county,  Kansas,  Issued 
and  gave  to  S.  Y-  Carr,  judge  of  the  elecUon 
of  Deerhead  precinct,  100  official  ballots; 
that  on  the  8th  day  of  November,  1893,  100 
official  ballots,  unused,  from  Deerhead  pre- 
cinct, were  returned  by  John  Renfrew;  that 
on  the  said  8th  day  of  November,  1893,  as 
shown  by  the  records  In  the  office  of  the 
county  clerk  of  said  Barber  county,  there 
were  voted  In  said  Deerhead  township  20 
colored  ballots;  that  a  true  and  correct  copy 
of  the  record  of  official  ballots  Issued  for  the 
election  held  on  the  7th  day  of  November, 
1893,  for  Deerhead  township,  as  the  same  ap- 
pears in  the  office  of  the  county  clerk  of  Bar- 
ber county,  Kansas,  Is  made  a  part  of  this 
petition,  here  referred  to,  hereto  attached, 
and  marked  'Exhibit  A;'  that  on  the  4th  day 
of  November,  1893,  the  county  clerk  of  Bar- 
ber county,  Kansas,  took  a  receipt  from  S. 
Y.  Carr,  Judge  of  election  of  Deerhead  pre- 
cinct, for  100  official  ballots,  a  true  and  cor- 
rect copy  of  which  Is  attached  to  this  peti- 
tion, made  a  part  hereof,  and  liere  referred 
io,  and  marked  'Exhibit  B;'  that  on  the  8th 
day  of  November,  1893,  the  county  clerk  of 
Barber  county,  Kansas,  took  a  receipt  from 
John  Renfrew,  of  Deerhead  voting  preduct. 


for  100  baUoti^  unused,  and  for  20  colored 
ballots,  voted,  which  said  receipt;  aa  It  ap> 
pears  In  the  stub-book  of  the  county  dei^ 
of  Barber  county,  Kansas,  is  la  the  words 
and  figures  set  forth  In  Exhibit  which  said 
exhibit  Is  hereto  attiiched,  here  referred  to, 
and  made  a  part  of  this  petition.  The  said 
plaintiff  further  saya  that  the  returns  of  the 
election  on  file  in  the  office  of  the  county 
clerk  of  Barber  county,  Kansas,  on  the  10th 
day  of  November,  1893,  show  that  no  official 
ballots  had  been  voted  In  Deerhead  precinct, 
and  that  ballots  other  than  white  bad  been 
voted  in  said  Deerhead  product,  and  that 
ballots  having  dlstlnguli^Ung  cobra  and 
marks  thereon  had  been  voted  In  said  Deer 
head  precinct;  that  no  legal  or  official  bal- 
lots were  cast  In  Deerhead  precinct  for  any 
candidate  f<x-  the  office  of  sheriff,  or  other 
office,  at  the  general  decUon  hdd  on  said 
7th  day  of  Morember.  1893;  that  the  five 
votes  cast  for  O.  C.  Boyd,  and  the  fourteen 
votes  cast  for  0.  Mills,  shown  by  the  returns 
to  have  been  cast  In  Deerhead  precinct,  were 
illegal  and  void,  and  should  not  be  counted, 
for  the  reasons  above  set  forth."  Section 
14,  c.  78,  of  the  Laws  of  1803,  known  as  the 
Australian  ballot  law,  contains  the  provision 
that  "the  ballots  shall  be  on  plain  white  paper 
through  which  the  printing  or  writing  can- 
not be  read."  Section  15  provides  that  "bal- 
lots shall  be  printed  and  in  the  possession  of 
the  officers  charged  with  their  distribution  at 
least  five  days  before  the  election  accom- 
panied by  exact  copies  of  said  ballots  printed 
on  paper  of  any  color,  other  than  white,  for 
the  Inspection  of  candidates  and  their 
agents."  It  appears  from  the  petition  that 
in  Deerhead  township  the  election  officerK 
used  the  sample  ballots,  printed  on  colored 
paper,  and  returned  ail  the  official  ballots, 
which  were  printed  on  white  paper.  It  Is 
conceded  that  all  of  the  ballots  used  In  Deer- 
head township  were  of  the  same  color,  and 
the  sole  question  with  reference  to  their  le- 
gality arises  from  the  color  of  the  paper.  It 
Is  contended  on  behalf  of  the  plaintiff  that 
the  statute  is  mandatory,  and  that  no  ballot 
can  be  counted  unless  It  conforms  strictly  to 
the  requirements  of  the  law;  that  the  court 
is  not  at  liberty  by  construction  to  do  away 
with  any  of  its  requircraents.  In  this  con- 
tention we  think  counsel  for  the  plalnWff  la 
In  the  main  correct,  and  that  the  wholesome 
provisions  of  the  law  are  neither  to  be  disre- 
garded nor  construed  away.  Section  25  con- 
tains the  following  provision:  "If  a  voter 
marks  more  names  than  there  are  persons 
to  be  elected  to  an  office,  or  falls  to  mark  tHo 
ballot  as  required  by  other  sections  of  this 
act,  or  If  for  any  reason  It  Is  impossible  to 
determine  the  voter's  choice  for  an  office  to 
be  filled,  his  ballot  shall  not  be  counted  for 
such  office.  No  ballot  without  the  offlclnl  In- 
dorsement shall  be  allowed  to  be  deposited 
In  the  ballot  box,  and  none  but  ballots  pro- 
vided in  accordance  with  the  provisions  of 
this  act  shall  be  counted."   That  the  bal> 
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lota  In  fact  lued  wa«  printed  and  fnrntohed 
the  county  derk,  and  won  In  an  respects 
the  same  bb  the  official  ballot,  accepting  the 
color  of  the  paper,  la  conceded,  and  it  la  alao 
conceded  that  the  ballots  uaed  In  the  <nie 
lownshlp  were  uniform  In  color.  Does  this 
fact  operate  to  raider  the  election  at  that 
TotlnK  precinct  a  nnllltr?  In  conilderfx^  tha 
Btatnte,  we  are  to  keep  steadily  In  mind  tiie 
evident  purpose  of  the  legialataie  In  Its  en> 
actment  It  ia  idaln  that  among  the  most 
prominent  ends  sought  to  be  attained  was 
that  of  absolute  secrecy-  Any  mark  ot  dis- 
tinguishing feature  on  the  ballotB,  whl^ 
would  maUe  a  person  other  than  the  votear 
himself  to  Identify  flie  ballot,  and  find  out 
bow  the  electCH'  had  voted,  was  Intended  to 
be  strict^  prohfbfted.  The  case  of  Peoi^ 
T.  Board  of  Canvassov  of  Onondaga  Oo.,  129 
X.  T.  S9S.  2»  N.  B.  m.  Is  rdled  on.  The 
statute  of  New  Toric  dUfeAi  materially  from 
our  own.  The  law  requires  that  "on  th« 
back  of  each  ballot  shall  be  printed  In  type 
known  as  great  primer,  Roman  condensed 
cnpltala,  the  endorsement,  'Official  ballot  fw,' 
and  after  the  word  "for*  shall  follow  the  des- 
ignatian  of  the  polling  place  for  which  the 
ballot  is  prepared,  the  date  of  the  election 
and  a  f  ac  simile  of  the  signature  of  the  coun- 
ty tiia^;  the  ballot  shall  contain  no  caption, 
or  otho-  endorsemfflit  except  as  In  tills  ttrv- 
Uon  provided."  In  distributing  the  ballOTS. 
those  printed  for  the  Ilepubllcan  party  were 
transposed,  so  that  the  votes  Indorsed  with 
the  number  of  the  first  district  in  certain 
towns  were  srait  to  the  second,  and  those 
with  the  second  to  the  first,  and  such  trans- 
positiona  occurred  In  four  towns,  and  at  nine 
election  precincts.  The  29th  section  of  the 
New  Tmrk  act  provided:  ''No  faispector  of 
dectlon  shall  deposit  In  the  ballot  box  on 
election  day  any  ballot  which  is  not  properiy 
endorsed  and  numbered,  except  in  the  cases 
provided  for  in  section  21  of  this  act,  nor 
shall  any  Inspector  of  election  deposit  In  the 
ballot  box,  <»■  permit  any  other  perstm  to 
deposit  therein  on  election  day  any  ballot 
that  is  torn,  or  that  has  any  other  distln. 
golshlng  mark  on  the  outside  thereof.**  It 
seems  that  separate  tickets  are  printed  there 
for  each  political  party.  Instead  of  printing 
all  the  names  on  one  ballot  In  deciding  the 
ase,  the  <wurt  lays  much  stress  on  the  fact 
tiiat  the  B«publtcan  ballots,  being  indorsed 
with  the  wrong  number,  had  distinguishing 
narks  by  which  they  could  be  identified,  and 
that  the  secrecy  of  the  ballot  was  thereby  de- 
stroyed, and  also  on  the  positive  require- 
ments of  the  law  that  no  ballot  should  be 
d(^)08ited  unless  pn^erly  Indorsed  and  mim- 
bered.  In  the  case  of  State  v.  UcKInnon,  8 
Or.  4B3i  a  ballot  waa  rejected,  written  on 
oolMed  paper,  the  law  requiring  it  to  be  on 
tdaln  white  paper.  We  should  have  no  hesl- 
tancgr  In  siting  that  a  sln^  ballot  piinted 
on  ccflwed  paper,  where  the  official  ballots 
printed  on  white  paper  were  being  used  by 
other  electors,  could  not  be  counted.  In  that 


case  It  would  be  plidn  that  the  object  of  the 
law  was  cMttravMied. 

We  have  examined  the  nnmeroua  cases 
cited  by  connsri  fbr  the  plaintiff,  and  firom 
them  deduce  two  rules,  which  seem  to  be 
steadily  adhered  to  by  the  courts:  CI)  That 
under  iavn  similar  to  our  own,  designed  tu 
preee^e  the  secrecy  of  the  ballot,  any  mark 
Cff  dlstinguirtilng  featare  apparent  on  the  bal- 
lot raiders  It  vfAd.  Where  the  law  Is  ex- 
plldt  In  prohibiting  the  counting  of  any  bal- 
lot which  does  not  otrnform  to  the  require- 
ments of  the  statute,  that  the  courts  will  en- 
fwce  the  law  as  It  reads,  wltliout  interposing 
their  own  Jndgment  as  to  the  reasonableness 
or  nnreasuisbienesB  of  the  requlremeaits.  It 
wni  be  observed  that  the  law  nowhere  ex- 
plldtiy  provides  that  a  ballot  printed  on  pa- 
per of  a  color  aOiet  than  white  shall  not  be 
counted.  The  only  clame  which  could  be 
held  to  imply  snch  a  provision  Is  that  "none 
bat  ballota  provided  in  acccHdanee  with  the 
provisions  of  this  act  shall  be  counted." 
Among  the  requirements  of  the  act;  which  are 
very  minute.  Is  one  that  the  official  ballots 
shall  be  put  up  In  separate  lots,  packages  of 
60  ballots  each,  with  certain  mai^s  on  the 
outside.  Will  It  be  contended  that  an  enae 
in  counting  the  ballotB  wltiiln  any  package, 
ce  fn  marking  or  addressing  the  paAage  in- 
tended for  any  poaon,  would  vitiate  the  elec- 
tion? The  departure  from  the  law  In  mat- 
ters which  tin  legislature  has  not  dedared  of 
vital  Importance  must  be  substantial  in  order 
to  vitiate  the  ballots.  This  appears  to  be  the 
general  current  of  all  the  authorities.  In 
Bowers  V.  Smith,  111  Mo.  61.  20  S.  W.  101.  It 
is  said:  "If  the  law  Itself  dedarea  a  spcdfled 
irregularity  to  be  fittal,  the  courts  will  tol- 
low  that  command,  Irre^wctive  of  thehr  views 
of  the  Importance  of  the  requirement  In  the 
absence  of  such  decUuations,  the  judiciary 
endeavor  as  best  thoy  may  to  discern  whether 
the  deviation  teom  the  presMbed  forms  of 
law  had  or  had  not  so  vital  an  Influence  as  to 
prevent  a  full  and  free  expression  of  the  popu- 
lar will.  If  it  had,  the  irreguhirlty  Is  held  to 
vitiate  the  entire  retnm;  otherwise,  It  Is  con- 
sidered immaterial."  In  State  v.  Kusscl 
(Xeb.)  61  K.  W.  465,  It  was  held:  "The  provi- 
sions In  section  20  of  the  Code,  approved 
March  4, 1891.  known  as  the  Australian  bal- 
lot law,  for  the  marking  of  ballots  with  Ink, 
is  directory  only,  for  ballots  In  other  respects 
regular  wQl,  In  the  absence  of  fraud,  be  cuuut- 
ed,  although  marked  with  a  pencil."  Undtr 
the  Indiana  election  law  of  18SD,  the  poll 
derks  were  required  to  write  tbclr  lultlals  lu 
Ink  In  the  lower  left-hand  comer  on  the  luick 
of  each  ballot  In  one  precinct,  clerks,  by  nu 
honest  mistake,  put  the  Indorseumt  In  the 
lowv  right-band  comer  on  all  the  ballots, 
imd  It  was  held  in  tbo  case  of  Parrln  t.  Wlm- 
bcrg  (Ind.  Sup.)  30  N.  E.  790.  that  the  builtits 
were  properly  counted.  We  have  not  over- 
looked the  case  of  Talcott  v.  Phllbrlck,  50 
Conn.  472,  20  AtL  430,  dted  by  pliilntiflT^ 
counsel,  with  the  reasoning  In  wlUcta  we  ara 
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not  satlsfled.  A  dlsttnctlon  also  was  made 
b7  the  supreme  court  of  Mlcbtgan  In  the  case 
of  Undatrom  v.  Board  (Mich.)  54  N.  W.  280, 
between  those  errors  or  mistakes  of  officials 
which  would  have  the  effect  to  disfranchise 
a  class  of  voters  and  a  disregard  of  the  provi- 
sions of  the  law  by  the  electors  themselves. 
Without  proceeding  to  review  at  greater 
length  the  authorities  cited  by  counsel  on 
both  Bides  of  the  question,  we  conclude  that 
the  mere  fact  that  the  paper  on  which  all  of 
the  ballots  used  In  one  election  district  was 
of  a  color  other  than  white,  where  the  ballots 
were  not  only  printed  by  the  authorities  des- 
ignated by  law,  and  by  them  furnished  to  the 
Judges  of  election,  tmt  were  furnished  by  the 
judges  to  the  voters,  and  were  the  only  bal- 
lots furnished  to  or  used  by  any  voter  at  tha 
voting  plaoe,  Is  not  sufficient  to  prevent  the 
counting  of  the  rotes.  The  secrecy  of  the 
ballot  has  been  in  no  wise  impaired;  the  vot- 
ers themselves  have  manifested  no  disposi- 
tion to  disregard  the  law,  and  it  may  be  fair- 
ly Inferred  that  the  use  of  the  colored  bal- 
tote  was  an  honest  mistake  on  the  part  of  the 
judges  of  the  election.  Had  a  part  of  the 
ballots  been  white,  and  a  part  colored,  so  as 
to  afford  some  grounds  for  identification  of 
the  votes  cast  by  the  Individual  electors,  a 
different  question  would  be  presented.  We 
reach  the  conclusion  that  the  law  has  not 
been  substantially  Infringed  because  we  are 
unable  to  see  how  the  purposes  of  the  act  can 
have  been  Impaired  In  any  degree  by  the  mis- 
take made  in  using  the  colored  ballots.  By 
this  decision  we  do  not  Intend  to  say  that  any 
ot  the  provisions  of  the  law  may  be  disre- 
garded, or  that  any  officer  may  escape  lia- 
bility to  punishment  for  violating  any  of  Its 
provisions.  The  first  part  of  the  motion  will 
be  overruled,  and  the  last  part  will  be  sus- 
tained. All  the  justices  concurring. 


RATHBTTRN  v.  HAMILTON. 

^Supreme  Court  of  Kansas.  June  9,  1894.) 
Elbctiohs— FiLixe  Nones  or  Nominatioks— In* 

SDFFIOIKNOT  or  CbRTIFICATB. 

1.  Where  a  political  party  assembled  In  con- 
ventEoQ  places  In  nomination  n  candidate  for  a 
county  office,  and  the  president  and  secretary  of 
such  convention  execute  and  verify  a  proper 
uominntioQ  certificate,  which  is  presented  to  the 
county  clerk  In  due  time  to  be  filed,  and  is  left 
with  him  for  that  purpose,  it  will  1>e  deemed  to 
be  filed  within  the  meaning  of  the  Australian 
ballot  law,  although  no  indorsement  of  filing 
Is  written  thereon,  and  although  it  Is  after- 
wards mislaid  or  lost  through  the  inadvertence 
or  neelifcrnce  of  such  ofhcer. 

2.  Where  a  nomination  certificate  is  found 
to  be  Insufficient  or  inoporatire,  the  defect  may 
be  corrected  by  the  political  party  or  persons 
makiuf;  the  oriftrinal  nomination,  or  by  the  ex- 
ecutive or  central  committee  of  such  party  or 
persons,  in  the  manner  pointed  out  by  section  9 
oi  that  law,  at  any  time  before  election  day. 

(Syllabas  by  the  Court.) 

Quo  warranto  A.  D.  Rathbum  against 
H.  H.  Hamilton.  Demurro'  to  answer  ot^* 
ruled. 


(Ean. 

W.  J.  Sturgis,  I.  D.  Young,  and  F.  J. 
Knight,  for  plaintiff.  A.  W.  Hicks,  Co.  Atty., 
and  A.  H.  Kllla,  for  defendant. 

JOHNSTON,  3.  This  action  was  brought 
to  determine  who  was  entitled  to  the  office 
of  county  commissioner  for  the  first  district 
of  Mitchell  county.  A.  D.  Bathbum  and  H. 
H.  Hamilton  were  rival  candidates  for  that 
oiOce  at  the  general  election  held  on  Novem- 
ber 7,  1893.  The  total  number  of  votes  cast 
for  the  office  was  799,  and  according  to  the 
canvassed  returns  Hamilton  received  445 
votes,  while  Bathburn  received  3G4  votes. 
Hamilton  was  declared  elected  to  the  office, 
of  which  he  has  taken  poasesslfm,  and  is 
now  discharging  the  duties  and  receiving  the 
emoluments  thereof.  In  his  petltlcm,  the 
plaintiff  alleges  that  he  was  eligible  to  be 
elected  to  the  office  of  county  commlssioQer, 
and  that  he  received  a  majority  of  the  legal 
votes  cast  in  the  district  for  that  office;  and 
It  is  further  alleged  that  Hamilton  was  not 
legally  nominated,  but  that  the  county  cl^k, 
without  authority,  and  to  the  Injury  of  the 
plaintiff's  righte,  caused  Hamilton's  name  to 
be  printed  upon  the  offidal  ballots  for  the 
district  as  the  candidate  of  the  People's  par- 
ty; that  the  official  ballots,  with  defendant's 
name  printed  thereon,  were  voted  by  the 
electors  of  the  district,  and,  although  unau- 
thorized and  illegal,  they  were  counted  and 
canvassed  as  lawful  and  regular  ballots;  up* 
on  a  return  of  the  votes  so  cast,  Hamilton 
was  declared  eleijted,  and  a  certificate  of 
election  was  unlawfully  Issued  to  him  by  the 
county  clerk;  that  thereafter  Hamilton  filed 
an  oath  of  office  and  a  bond,  and  entered 
upon  and  Is  now  exercising  the  duties  of 
the  office. 

In  his  answer,  Hamilton  alleged  that  on 
September  16,  1893,  at  a  convention  of  the 
People's  party,  he  was  duly  nominated  as 
the  candidate  of  that  party  for  the  office  of 
county  commissioner,  which  nomination  was 
ratified  and  confirmed  by  the  unanimous  vote 
of  all  the  delegates  present  In  the  convention, 
C.  W.  Gulp,  one  of  the  delegates,  was  made 
chairman  of  the  convention,  and  H.  S.  Ctiap- 
el,  another  of  the  delegates,  was  made  secre- 
tary, and  these  parties  were  afterwards  re- 
spectively chosen  by  the  delegates  as  the 
chairman  and  secretary  of  the  committee  of 
the  People's  party  for  that  commissioner 
district,  and  they  were  also  named  as  the 
executive  committee  of  that  party  for  that 
district  On  September  16,  1803,  It  is  alleged 
that  the  president  and  secretary  of  the  con- 
Tcntlon  made  and  executed  a  certificate  of 
nomination,  setting  forth  that  Hamilton  waa 
duly  nominated  for  the  office  of  commission- 
er, which  certificate  was  dnly  8W<»m  to 
both  said  Culp  and  Chapd  befwe  an  ameer 
qualified  to  administer  oatbs.  And  it  Is  fur* 
tber  alleged:  "That,  <m  the  same  day  that 
said  certificate  was  pre[>ared  u  aforesaid, 
the  same  was  taken  by  said  Oulp  and  said 


Chapel  to  the  (Ace  of  the 
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Bald  Mitchell  conntr  for  the  purpose  of  being 
filed  vlth  Bald  clerk,  and,  as  deCendant  la 
Informed  and  believes,  said  certificate  was 
tben  and  there  left  wltb  said  clerk  to  be 
filed;  bat  that,  without  any  Intention  of 
wrong  or  neglect  on  the  part  of  said  county 
clerk,  the  eald  certlflcata  was,  after  being 
left  with  him  for  filing,  Inadvertently  mis* 
laid  and  lost,  and  has  not  since  been  found, 
and,  although  dUigent  search  has  been  made 
tbo^for,  the  said  certificate  cannot  be  found." 
It  Is  then  alleged  that  neither  Gulp,  Chapel, 
nor  the  defendant  bad  any  knowledge  that 
the  certificate  had  not  been  In  fact  filed  by 
the  clerk  until  October  31,  1803,  when  they 
prepared  and  verified  a  certificate  of  nomi- 
nation In  due  form,  and  filed  the  same  with 
the  county  clerk,  but  that  officer  declared 
the  paper  to  be  insufficient  and  Inoperative 
because  it  had  not  been  filed  In  his  office 
within  20  days  previous  to  the  election  bad 
November  7,  1893.  Afterwards,  and  upon 
October  31,  1893,  Gulp  and  Chapel,  as  ehalr- 
nuui  and  secretary  of  the  executive  commit- 
tee of  the  People's  party  for  the  first  district, 
properly  executed  a  nomination  paper  which 
redted  the  nomination  of  Hamilton  on  Sep- 
tember 16,  1893,  the  fact  that  the  county 
cleA  had  declared  the  nomination  Ineffec- 
tual and  Inoperative  because  the  certificate 
of  nomination  had  not  been  filed  in  due  time, 
and  then  It  proceeded  as  follows:  "We  here- 
by nominate  as  candidate  for  the  People's 
party  for.  eommissloaer  of  the  first  commis- 
slona  district  H.  H.  Hamilton,  of  Plum 
Creek  township^  Mitchell  county,  Kansas,  as 
^Tlded  in  section  9,  chapter  78,  Sesskm 
Iawb  of  the  State  of  Kansas,  1893."  This 
nomination  paper  was  verified  by  the  officers 
making  it,  uid  was  filed  with  the  county 
clerk  on  Octaber  31,  1893.  Objecticm  being 
nude  to  the  sofflclency  of  this  nomination 
paper  by  W.  J.  Sturgla,  a  dtiien  and  elector 
of  Mitchell  county,  the  Interested  parties  ap- 
peared before  the  county  attorney,  clerk  of 
the  district  court,  and  county  clerk  on  No- 
vember 2,  1893,  when  the  objection  was 
heard  and  the  facts  connected  with  the  nom- 
ination w^  considered,  whereupon  it  was 
found  that  Hamilton  was  the  legal  nominee 
of  the  People's  party,  and  It  was  decided 
that  the  objection  filed  was  without  merit 
There  is  a  further  averment  in  the  answer 
that  plaintlfT,  being  a  minority  candidate 
has  no  Interest  in  the  office  now  hold  by  the 
defendant,  and  no  legal  capacity  to  sue  or 
maintain  an  action  against  the  defendant. 
The  plalntllt  filed  a  demurrer  to  the  answer 
of  the  defendant,  olleglug  that  It  did  not 
state  facts  sufficient  to  constitute  a  defense 
to  the  action,  and  upon  the  pleadings  the 
cause  Is  submitted  to  the  court 

On  these  facts  the  contention  Is  that  the 
Domination  certificates  and  papers  are  Insuffl- 
dent;  that  they  did  not  authorize  the  placing 
of  Hamilton's  name  on  the  official  ballot  and 
therefore  that  the  votes  cast  for  him  were 
Illegal  and  should  have  been  discarded  by  the 


offl<^!S  who  canvassed  and  declared  the  re- 
sult It  appears  that  Hamilton  was  duly 
nominated  by  the  convention  of  his  party,  his 
name  was  placed  upon  the  official  ballot,  and 
a  considerable  majority  of  the  votes  cast 
were  In  bis  favor.  Was  there  such  a  depar- 
ture from  the  legislative  requirements  In  ref- 
erence to  nomination  as  to  defeat  the  ex- 
pressed will  of  the  electors?  It  Is  averred 
that  the  presiding  officer  and  secretary  of  the 
convention  executed  a  certificate  of  nomina- 
tion, which  appears  to  have  been  substantial- 
ly in  the  form  required  by  the  statute.  It 
stated  the  name  of  the  candidate,  the  office  to 
which  he  was  nominated,  and  the  party 
which  he  represented,  and  added  thereto  was 
the  name  of  the  township  in  which  he  resid- 
ed. It  Is  alleged  that  this  certificate  was 
signed  by  the  officers  of  the  convention,  and 
that  to  each  signature  was  added  the  place 
of  residence  of  such  officer.  The  certificate 
thus  prepared  is  alleged  to  have  been  duly 
sworn  to  by  the  officers,  and  the  oath  duly 
annexed  to  the  certificate,  when  it  was  taken 
by  them  to  the  office  of  the  county  clerk  for 
the  purpose  of  being  filed  by  the  clerk,  and 
was  left  with  him  for  that  purpose.  It  thus 
appears  that  Hamilton  was  duly  nominated, 
and.  If  the  facts  are  as  alleged,  a  proper  cer- 
tificate of  nomination  was  executed,  present- 
ed to  the  county  clerk  for  filing,  and  left  in 
his  custody,  to  be  kept  on  file  among  the 
papers  of  his  office.  In  our  view,  this  con- 
stituted a  filing  within  the  meaning  of  the 
statute.  The  convention  officers  had  done  all 
that  the  law  required  of  them.  A  paper  Is 
said  to  be  filed  when  it  is  delivered  to  the 
proper  officer  and  by  him  received  to  be  kept 
on  file.  Wilkinson  t.  Elliott,  43  Kan.  505, 
23  Fac.  614.  The  mere  Indorsement  upon  the 
paper  of  the  time  of  filing  it  by  the  county 
clerk  is  not  an  essential  act  of  filing.  It  la  a 
n^ere  memorandum  of  the  time  of  filing,  and 
not  the  filing  Itself.  As  the  answer  points 
out  in  detail  what  was  done  with  the  certifi- 
cate, and  since  those  acts  are  deemed  to  con- 
stitute a  filing  the  averment  that  it  was  not 
in  fact  filed  by  the  clerk  Is  Interpreted  to 
mean  that  the  filing  was  not  Indorsed  thereon. 
The  nomination  certificate  Is  not  rendered 
nugatory  by  the  Inadvertence  or  neglect  of 
the  filing  officer.  It  Is  generally  held  that 
tile  duties  Imposed  upon  a  Sling  officer  of  In- 
dorsing and  recording  a  paper  do  not  consti- 
tute any  pnrt  of  the  filing,  so  far  as  the  party 
delivering  the  paper  Is  concerned,  and  that  the 
rights  of  intei'ostcd  pnrtira  should  not  be  pre- 
judiced by  the  Inndvortpnce  or  neglect  of  the 
officer  to  indorse  the  evidence  of  filing  upon 
the  paper.  Wilkinson  t.  Elliott  supra;  Imple- 
ment Co.  V.  Parltn  &  Orendorff  Co.,  SI  Kan. 
576,  33  Fac.  360;  7  Am.  &  li^ng.  Knc.  Law. 
962.  It  Is  al1cj;cd  that  the  certificate  was  In- 
advertentiy  mislaid  and  lost  but  if  the  nom- 
ination was  made,  and  If  a  suffldent  certifi- 
cate of  that  fact  was  made  and  filed,  tiie 
loss  might  be  supplied  or  proof  of  its  contents 
made,  as  in  case  of  other  lost  nopera  U,i 
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however,  the  certificate  was  insufficient,  or 
for  any  cause  beciime  inoperative  by  reascm 
of  being  mislaid  or  lost,  the  statute  provides 
a  method  for  making  a  nomination  and  cer- 
tiflcate  that  will  be  deemed  sufflcfent.  In  sec- 
tion 9  of  the  Australian  ballot  law  it  is  pro- 
vided that  in  case  a  candidate  who  haa  been 
nominated  dies  before  election  day,  or  de- 
clines the  nomination,  or  should  any  certlfl- 
cate  of  nomination  be  held  Insufficient  or  in- 
operative, the  vacancy  or  defect  may  be  filled 
or  corrected  by  the  political  party  or  persons 
making  the  ori^nal  nomination;  or,  if  the 
time  Is  Insufficient  therefor,  it  may  be  done 
in  the  way  provided  for  by  the  convention, 
primary  meeting,  or  caucus  which  had  pre- 
viously made  the  nomination;  or,  where  no 
such  provision  is  made,  then  by  the  executive 
or  central  committee  of  the  par^  or  persons 
which  held  such  convention,  primary  meeting, 
or  caucus.  As  will  be  seen,  the  limitations 
of  time  have  no  application  to  the  filling  of 
such  vacancies  or  the  supplying  of  nomina- 
tion papers  that  have  been  held  insufficient  or 
inoperative.  It  may  be  done  at  any  time  be- 
fore election  day;  and  other  provisions  of 
the  statute  show  that  after  the  vacancy  is 
filled  or  the  defect  corrected  new  ballots 
should  be  printed.  If  It  Is  practicable  to  do  so, 
but  if  this  cannot  be  done  the  new  names 
may  be  placed  on  the  ballots  by  afftxlng  a 
paster  or  by  writing  or  printing  the  names 
upon  the  ballots  already  printed.  Laws  1893, 
c.  78,  8S  9-12.  This  provision  prevents  the 
fnaatrotlon  of  the  purposes  of  a  party  or  of  a 
section  of  electors  who  desire  to  have  the 
name  of  a  candidate  upon  the  official  ballot 
Neither  the  death  nor  the  declination  of  a 
nominee  deprives  them  from  having  a  can- 
didate to  vote  for.  It  prevents  the  accom- 
plishment of  a  wrong  through  an  Inadvertent 
mistake  or  the  willful  action  of  an  officer  or 
committee,  or  by  the  withdrawal  of  a  nom- 
inee at  a  late  day,  made  in  the  interest  of  an 
opposing  party,  or  for  any  other  reason.  In 
this  case,  It  appears  that  the  county  clerk 
held  the  nomination  certificates  which  were 
hied  to  be  Insufficient  and  Inoperative,  and  on 
October  31,  seven  days  before  the  election, 
nominating  papers  were  filed  which  seem  to 
comply  with  the  provisions  of  section  9.  Up- 
on a  hearing  of  objections  to  these  papers, 
the  officers  whose  duty  it  was  to  consider 
them  decided  that  the  papers  were  sufficient, 
and  section  10  of  tlie  act  provides  that  their 
decision  as  to  the  objections  is  final.  If,  for 
any  reason,  the  certificate  first  filed  should 
be  found  insufficient,  or  that  it  had  become 
inoperative,  the  subsequent  steps  taken  ap- 
pear to  warrant  the  placing  of  Hamilton's 
name  on  the  official  ballot.  This  action  and 
decision  was  taken  prior  to  the  printing  of 
the  ballots,  his  name  was  placed  thereon,  and 
under  the  circumstances  It  cannot  be  held 
that  the  votes  cast  for  him  were  void.  An 
elaborate  and  well-reasoned  iirguiiient  is 
made  to  sustain  the  proposition  that  the  pro- 
visions of  the  AusttaUan  ballot  law  should  be 


regarded  as  mandatory,  and  strong  reasons 
are  given  to  sustain  the  view  that  at  least 
every  essential  provision  should  be  bo  treated. 
The  view  which  we  have  tafcoi,  however,  In 
regard  to  the  sufficiency  of  the  certificate, 
makes  It  unnecessary  to  enter  upon  a  discus- 
sion of  that  question  or  some  other  questions 
that  are  raised  In  the  briefs  of  counsel. 

We  are  of  opinion  that  the  facts  stated  In 
the  answer  constitute  a  complete  defense  to 
the  action  begun,  and  that  the  plaintiff's  4le> 
murrer  thereto  should  be  overruled.  All  the 
Justices  ccounurrlng. 


GILA  COtmTT  V.  THOMPSON,  Sheriff. 
(Supreme  Court  of  Arizona.  Jan.  17, 1S04.) 

SHBBIFF'8  F£B9 — KSTOFPEL — CuiH  AGAINST 

County. 

Where  a  sheriff  files  his  account  for  fees 
for  ft  certain  service,  and  accepts  the  amount 
allowed  by  the  board  of  supervisors,  he  cannot 
afterwards  recover  additional  fees  for  the  sam& 
service  which  he  omitted  to  claim  in  his  first 
account;  as  when,  in  making  an  arrest,  h?  wan 
allowed  fees  only  for  the  mstanee  in  going  to 
the  place  of  arrest,  instead  of  for  both  going 
and  returning  with  the  prisoner.  Hawkins,  J., 
dissenting. 

Appeal  fnuD  district  court,  GUa  county; 
btfwe  Ow«i  T.  Bonsek  Jnsttoe. 

AcUon  by  J.  H.  Thompson  against  Gila 
county.  There  was  a  Judgment  tor  plaintiff. 

and  def^dant  appeals.  Reversed. 

Ooi  ft  Street,  for  appellant  E.  J.  Ed- 
wards and  Pierce  EJvans,  tor  aroeUea 

SLOAN,  J.  This  suit  was  brought  In  the- 
dlstrict  cotu^  of  Gila  county,  by  J.  H.  Thomp- 
son, sheriff  of  said  county,  against  said  coun- 
ty, to  recover  upon  an  accoimt  for  services 
as  sheriff  rendered  In  certain  criminal  cases, 
which  account  had  been  previously  presented 
to  the  board  of  supervisors  of  said  county, 
and  by  said  board  disallowed.  Judgment 
was  rendered  In  the  court  below  for  the 
plaintiff  in  the  suit,  from  which  judgment 
the  county  appeals. 

The  items  of  the  account  which  were  al- 
lowed by  the  court,  and  for  which  Judgment 
was  given,  are,  with  one  exception,  sirallpr 
In  form  and  pertain  to  the  same  kind  of 
service.  Just  what  kind  of  service,  under  the 
"Fee  Act,"  these  items  were  Intended  to  in- 
clude, Is  somewhat  difficult  of  ascertain- 
ment The  first  Item  appearing  In  the  ac- 
count Is  as  follows:  "May  3.  Territory  vs. 
Zack  Booth  et  als.  To  mileage,  150,  for 
prisoner,  from  Phoenix,  place  of  arrest,  to 
Globe,  @  30  cts.,  $45."  This  Item  of  the 
account  appears  upon  Its  face  to  be  an  at- 
tempt to  charge  mileage  against  the  county 
for  the  prisoner,  the  distance  the  latter 
traveled,  presumptively,  while  in  charge  of 
the  plaintiff,  under  a  warrant  of  arrest  In 
going  from  Phoenix,  the  place  of  arrest,  to 
Globe,  the  latter  place  presumably  the  place 
from  whence  the  warrant  was  Issued.  There 
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Is  nothing  in  the  foe  and  salary  act  author- 
Izlng  any  charge  to  be  made  for  mileage  for  a 
pcisomr  irhUe  in  charge  of  an  officer  under 
a  warrant  of  arrest,  libe  officer  Is  allowed 
mileage  "toe  removing  a  prlBoiu>r;"  bat  as 
vas  held  by  tbSa  court  In  Yavapai  Co.  t. 
O'Ndl,  20  Pac.  430,  "rcraovlng  a  prlstmw" 
cannot  be  constrned  as  meaning  the  taking 
of  a  prisoner  after  arrest  to  the  place 
named  In  the  warrant.  It  cannot,  there* 
fore^  be,  nor  has  it  been,  conttmded  that  the 
dia^  is  made  under  tlie  latter  provision  of 
the  statute.  It  was  evidently  assnmed  in 
the  court  below  that  the  charge  was  one  for 
mileage  for  the  sherUf  in  executing  a  war- 
rant of  arrest  It  Is  impossible,  without  do- 
ing vitdmce  to  the  language  used,  to  give 
Boch  a  construction  to  the  account  We  will 
assume,  however,  this  to  be  the  meaning  and 
eHect  of  flie  account  so  for  as  It  r^tes  to 
the  Itcaa  above  set  fwth.  An  offleor  Is  al- 
lowed "for  each  mile  he  may  be  compelled 
to  travel  In  executing  criminal  prooeM, 
*  *  *  to  be  charged  one  way  ooly,  30c.*' 
As  was  said  by  this  court  In  the  O'Nell 
Case,  "to  execute  criminal  process  •  •  • 
Is  to  do  what  is  in  the  wit  ciHnmanded. 
A  warrant  of  arrest  In  the  form  prescribed 
o«r  Penal  Oode  not  only  commands  the 
screat  but  also  the  bringing  of  the  prisoner 
to  the  place  of  bedding  the  court  whence  the 
warrant  tssued.  TO  execute,  tb««f<Me,  a 
warrant,  the  officer  must  not  only  arrest 
but  ranove  the  prisoner  tnm  the  place  ot 
arrest  to  the  court  whence  the  writ  issued." 
Logically,  therefore,  the  officer  la  entitled  to 
mileage  not  merely  to  the  place  of  effecting 
the  arrest  but  In  addition,  actual  mileage, 
unta  he  has  completoly  executed  titie  writ; 
tbat  Is,  brought  his  prlsonar  to  tlio  court  or 
place  named  In  the  writ  Tb»  plaintiiT,  how- 
ever, may  not  In  this  action  recover  undor 
the  latter  provision  of  the  statute.  It  was 
admitted  upon  the  trial  of  the  case  that 
idalntilE  had,  before  suit  been  by  the  board 
of  supervisors  allowed  and  paid  mileage  In- 
executlng  the  warrant  of  arrest  for  the  de* 
fendant  Zack  Booth  the  distance  of  lESO 
miles,  counting  from  the  county  seat  of  GUa 
ooun^  to  Phoenix,  the  place  of  arrest  It 
floes  not  appear  whether  the  plalntlfF  pre- 
sentcd  a  claim  to  the  board  for  more  than 
the  150  miles  or  not  It  Is  lmmat«ial  so  for 
as  his  rl^t  to  recover  in  this  action.  A 
<Mm  tor  mileage  for  executing  any  writ 
ocoiBtitutee  but  a  single  demand  against  the 
eoonlT.  The  crfBcer,  in  iveseatlng  it  to  the 
board  fOr  allowanee.  has  no  right  to  s^mrate 
It  into  bits.  If,  therefore,  the  plaintiff  made 
out  hla  dialm  and  presented  it  in  the  first 
tantanoe  tor  a  less  amount  than  he  was 
oititled  to  rec^ve^  which  was  allowed  him 
by  the  board  and  accepted  by  him,  be  ought 
not  nor  can  he.  unAee  the  statute,  make  a 
sabseqnait  donand  for  an  addltlwal  ol- 
lommce  upon  the  same  demand.  Rev.  St. 
par.  414.  If,  howeva-,  be  tand  in  the  first 
Instance  made  out  a  claim  for  the  full  amount 


of  mileage  which  he  was  entitled  to  rec^ve, 
but  was  allowed  by  the  board  only  a  part 
of  his  demand,  his  aoc^tance  o£  such  part 
precluded  him.  under  said  statute,  from 
bringing  any  actltm  for  the  balance.  Y&vapal 
Go.  V.  O'Nell,  supra. 

TTbat  we  have  said  of  the  one  Item  above 
set  forth  applies  equally  to  the  other  items 
of  the  account  allowed  by  the  court  below, 
with  but  one  excepUim.  Thare  Is  a  charge 
made  In  the  account  reading  aa  fcrilows: 
"Feb.  2d.  To  transixM-tatlon  for  Benhrook, 
special  guard,  San  Carlos  to  Globes  fS."  In- 
asmuch aa  this  item  is  of  the  same  date  and 
appears  In  the  account  In  connection  with 
the  charge  made  for  mileage  of  a  prisoner 
from  Son  Carlos,  place  of  arrest  to  Globe, 
we  Infcar  that  the  expense  of  this  special 
guard  was  incurred  by  the  plaintiff  in  taking 
the  prisoner  feom  the  place  of  his  arrest  to 
Globe.  The  facts,  as  admitted  upon  the 
trial,  show  that  the  sbeiiff  vras  allowed  by 
the  board  and  paid  for  the  expensca  of  tran»- 
pcH^ng  this  prisoner.  Including  a  per  diem 
and  transportation  of  the  guard.  It  is  clear, 
therefore,  that  this  is  another  attempt  to  sue 
tor  a  part  of  a  claim  disallowed  by  the 
board  after  acc^ting  p^ment  for  the 
unonnt  of  the  claim  wblch  was  allowed. 
As  we  have  before  said,  this  cannot  be  pet^ 
mltted  under  the  atotute. 

Upon  no  posrible  constructiini  of  plaintiff's 
account  against  the  county,  as  the  same  is 
made  oat  and  sued  upon,  nor  ot  the  statute 
pertaining  to  fees  to  be  paid  the  sheriff  in 
executing  criminal  process,  is  the  pliUntUt 
Mktltled  to  recovor,  under  the  £acta  of  this 
case,  upon  any  of  the  items  ot  the  account 
oUowed  by  the  court  b^w  In  the  judgment 
The  Judgment  of  the  court  bdow  is  therefore 
reveraed,  and  Judgment  will  be  entered  In 
this  court  for  the  appellant  for  costs. 

BAKBB,  O.  J.  I  agree  tbat  the  judgment 
of  the  lower  court  be  reversed.  I  put  it  ap> 
on  the  gnmnd  that  the  ahoiff  imgb.t  not  to 
recover  upon  any  theory  of  the  case.  He 
cannot  recover  mileage  for  the  prisoner,  be- 
cause no  possible  reading  of  the  fee  bill  will 
autUorise  any  allowance  to  the  sheriff  on  ac- 
count  ot  that  This  Is  conceded.  If  the  item 
sued  upon  Is  to  be  understood  as  a  charge 
fOr  mileage  for  the  sheriff,  he  should  not  re- 
cover, because  the  statute  allows  him  mile- 
age one  way  only  In  serving  criminal  process, 
and  this,  the  record  shows,  has  already  been 
paid  him.  He  has  been  paid  for  going  to 
the  place  of  arrest 

I  dissent  from  ao  mudi  of  the  <9tnIon  as 
approves  of  the  case  quoted,— Yavapai  Co.  v. 
CN^  (Aris.)  29  Foe.  430.  That  case  should 
be  ^pressly  overruled.  It  hfdds  that  a  aber- 
fff  is  entllled  to  mileage  for  going  to  the 
place  of  arrest  afl  well  as  for  mileage  in  re- 
turning with  the  prisonw  to  court;  and  the 
reason  ^ven  is  that  to  execute  a  vrarrant  of 
arrest  Is  to  do  what  It  commands.— return 
the  prisons  to  court  Thus,  the^heilfl  te 
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paid  mileage  two  ways,— going  and  coming. 
The  fee  bill  for  sheriffs  1»  as  follows:  "For 
removing  a  prisoner,  for  each  mfle  necessa- 
rily traTeled,  to  be  charged  one  way  only, 
80c,  and  for  each  guard  the  same.  Insane 
persons  are  prisoners  within  the  meaning  of 
this  act  For  each  mile  he  may  be  com- 
pelled to  travel  In  executing  criminal  process, 
summoning  or  attaching  witnesses,  to  be 
charged  one  way  only,  30c."  Rct.  St  par. 
1972,  subd.  7,  The  legislature  had  In  view 
but  a  single  object  in  passing  this  law,  and 
that  was  to  fix  a  rate  of  compensation  to  the 
sheriff  for  executing  criminal  process,  and 
not  to  define  what  should  or  should  not  con- 
stitute a  complete  execution  of  that  process- 
In  its  interpretation,  the  l^islative  purpose 
should  be  Icept  steadily  in  view.  It  is  true 
that,  in  one  sense,  a  warrant  of  arrest  is 
not  fully  executed  until  the  prisoner  Is  ar- 
rested and  brought  Into  court,  but  It  Is  not 
a  necessary  consequence  that  the  measure 
for  the  sheriff's  pay  be  fixed  at  both  ways; 
that  is,  for  going  to  the  pince  of  arrest,  and 
returning  with  the  pris  For  Instance, 

suppose  it  be  determined  to  allow  him  pay 
at  the  rate  of  19  cents  per  mile  for  tbe  whole 
distance  travded;  Is  not  the  same  result  ac- 
eompllBhed  when  he  Is  allowed  30  cents  per 
mile  fbr  one  way  only?  This  Is  Just  what 
the  lawmako-  Intended  In  this  parttcular  sub- 
diTlsIon.  There  is,  Indeed,  in  this  law.  an 
idea  that  the  sheriff.  In  executing  the  process, 
will  traTel  two  waye,— that  is,  he  will  go  to 
IhB  place  €t  arrest,  and  return  with  the 
priacmer,— 4nit,  that  idea  Is  found  In  the  very 
expression  which  Umlte  the  pay  of  the  sber- 
Iff  to  one  way  only.  In  the  sense  of  compen- 
sation, the  warrant  is  fully  executed  when 
the  prisoner  la  anested.  It  seems  to  me  as 
If  this  conclnsicHi  is  firmly  established  when 
we  come  to  look  at  the  law  as  it  stood  prior 
to  the  passage  of  the  snbdlTlslon.  The  law 
governing  sheriffs*  fees  toe  executing  crim- 
inal process  then  stood  as  follows:  'For 
nwiking  an  arrest,  ^.00.'  For  each  mile 
necessarily  traveled,  counted  both  ways  from 
the  court  house  of  the  county,  for  each  mile, 
20  cents."  Laws  1883,  p.  225.  The  legisla- 
ture was  in  fall  view  of  this  act  when  tbe 
present  law  was  passed;  and  it  is  apparent 
that  the  Intent  was  to  reduce  the  price  or 
charge  per  mile  for  tbe  travel,  and  to  change 
the  method  ot  counting  the  mileage;  that  is, 
instead  of  counting  both  ways  traTeled,  and 
allowing  20  cents  per  mile  therefor,  as  the 
old  law  pUiinly  provided,  the  new  law  al- 
lowB  30  cents  per  mile,  counting  one  way 
traveled  only.  I  think  tiie  alwve  interpreta- 
tion Ot  Is  a  anesUon  of  Interpretation,  and 
not  ot  construction)  Is  the  true  one.  In 
Yavapai  Oo.  r.  O'N^,  snpra,  the  court,  In 
CMUtmlng  the  subdlTlsitHi,  wnmeonaly  tarceA 
extraneous  matter  Into  tbe  text;  that  Is, 
what  Is  required  to  «»urtituto  a  comjdeto 
execution  ot  criminal  process.  This  Tldates 
tbe  well-known  rule  ot  constraction  that  we 
are  conftnod  to  the  elements  stated  in  the 


text  Lleb.  Herm.  (Hammond's  Bd.)  44,  137. 
For  Oiese  reasons,  I  dissent  in  the  particular 
above  stated,  and  tblnk  Yavapai  Co.  t. 
O'Nen,  supra,  ougbt  to  be  reversed. 

HAWKINS,  J.  I  dissent  I  am  of  the 
opinion  that  the  sheriff,  if  the  bill  had  been 
propwly  made  out  would  be  entitled  to  mile- 
age for  himself  until  the  service  of  the  writ 
was  complete.  The  case  seemed  to  me  to 
have  been  tried  on  that  theory,  and  that, 
while  the  account  read  "for  prisoner,"  It 
really  meant  "for  the  sheriff  for  taking  tbe 
prisoner"  from  tbe  place  arrested  to  the  place 
of  trial.  And,  that  appearing  to  me  to  do 
no  violence  to  construction  of  the  manner  tbe 
account  was  worded,  the  Judgment  ought  to 
stand  against  the  appellant 


£AMAN  v.  BA8HFORD  et  aL 
HEWITT  V.  SAME. 
(Supreme  Court  ot  Arkotia.    Jan.  23,  1894.) 
iJEif  on  HnTB— SuppLiBS  Purnished  Owner's 

AOBNT— PflSSSXSSION  trKDEB  UOItTRACT 
OF  8AX.E. 

Defendant  made  a  contract  with  M.,  tiy 
which  M.  was  to  operate  defendant's  mine  for  a 
certain  time,  aud  make  certain  improvements 
thereon,  with  tbe  privilege  of  buying  it.  A  cer- 
tain per  cent,  of  the  proceeda  of  the  ore  was  to 
be  paid  to  defendant,  which  would  be  credited 
to  M.  on  tbe  price,  in  case  he  bought  the  miae> 
but  If  M.  did  not  tMiy  tbe  mine  all  tbe  payments 
and  Improvements  were  to  be  forfeited.  SC. 
made  improvements  on  the  mine,  for  which  he 
did  not  pay,  failed  to  buy  the  mine,  and  turned 
it  over  to  defendant,  with  the  improvementa. 
Rev.  St.  pars.  2276,  2278,  girea  laborers  and 
material  men  a  lien  on  mines  for  labor  or  ma- 
terial faroisbed  to  the  owner  or  sgeut  Para* 
graph  2280  provides  that  tbe  word  "agent" 
Bhall  he  conatrned  to  Include  all  contractors, 
subcontractors,  builders,  or  persons  having 
olutrge  or  control  of  a  mine.  Held,  that  M.  was 
the  agent  of  defendant  (uder  the  contract  to 
operate  the  mine,  and  that  it  waa  subject  to  a 
lien  for  supplies  and  materials  furnished  at  his 
request. 

Appotd  from  district  court,  Yavapai  coun- 
ty; before  Justice  Owen  T.  Rouse. 

Action  by  Bashford  &  Burmlster  against 
Thomas  J.  Eaman  to  enforce  a  mechanic's 
lien.  Action  by  the  same  plaintiffs  against 
Abmm  S.  Hewitt  Judjonent  for  plalntlSiB 
In  each  actltm,  and  defendants  appeal.  Af- 
firmed. 

J.  F.  Wilson,  for  app^anta.  Hemdon  & 
Norris.  for  appellees. 

BAKER,  O.  J.  These  two  cases  were  tried 
and  decided  below  uixm  the  same  state  oC 
facta.— the  facts  being  stipulated  by  the  par- 
tiee,— and  they  came  here  upon  the  same 
grounds.  We  therefore  write  the  opinion  In 
the  first  case,  tmly.  vis.  "Eaman  r.  BaahfiKd 
&  BnrmlatH'. 

Tlila  suit  «M  bnmgfat  to  enfWce  a  Ueo  fw 
supplies  and  material  furnished  and  used  in 
repairing  and  operating  tbe  Tnscumbla 
quarts  niilL   One  S.  a  Mott  went  into  pos* 
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session  of  the  mlU  and  the  Bla<^  Warrior, 
Tuscombla,  aud  Tuscora  mlntug  claims  un- 
der a  written  Instrument  from  appellant, 
which,  though  in  form  a  lease,  was  erldently 
Intended  to  enable  the  appellant  to  sell,  aud 
the  said  Mott  to  buy,  the  premises,  by  ex- 
tracting and  reducing  the  ore,  and  crediting 
the  proceeds  upon  the  purchase  price.  By 
its  terms,  Mott  was  to  mine  and  reduce  the 
ore,  and  the  appellant  was  to  recelTe  the 
entire  net  proceeds  thereof  for  the  first  six 
months  after  June  1,  1890.  The  cost  of  ex- 
tracting and  milling  was  first  to  be  deducted 
oat  of  the  ores.  Af  t«r  December,  1S80,  the 
appelant  wag  to  toJte  25  per  cent  of  the 
srOBS  product  of  the  datms.  The  purchase 
price  of  ttie  property  was  to  be  $0,000,  and 
aU  money  receired  by  appellant  for  the  sale 
of  ore  was  to  be  credited  upon  the  purchase 
price;  and,  in  the  erent  of  a  failure  to  pui^ 
■chase  the  property  by  Mott,  all  paym«its 
abonld  become  forfeited,  and  become  the 
auxiey  oC  the  appellant.  If  Mott  did  not  be- 
come the  purchastf,  the  property,  with  all 
the  ImjKnyvemNits,  was  to  rer^  to  tbe  ap- 
pelant. The  mines  were  to  be  securely  tim- 
bered, and  Mott  wna  to  do  the  aseeasment 
work  for  the  year  1880  upon  the  Tuscumbla 
claim.  The  bullion  was  to  be  shipped  In  the 
name  of  appeflant,  and  the  returns  received 
Iqr  him,  and  apidled,  in  the  first  inatance^  to 
tbe  payment  at  the  eq>ensea  ct  otractlng 
and  reducing  tbe  same.  The  quartz  upon  tbe 
dump,  and  the  tailings  and  concentrates  left 
at  tlie  mill,  were  to  rerert  to  appelant;  if 
Mott  did  not  become  the  purchaser.  The 
mill  was  apparmtly  operated  for  sereral 
mcmtbs,  and  finally  dellTered  to  app^nt, 
wttb  all  the  improvements.  The  court  be- 
low lidd  that  Mott  was  tbe  agent  of  ap- 
pelant in  proeoring  tbe  supplies,  and  that 
tiie  property  was  liable  for  the  value  thereof, 
in  flie  way  of  a  llm. 

Rer.  St  par.  2276:  "All  miners,  laborers, 
and  otb«s  who  may  labw,  and  all  perscms 
who  may  famish  material  of  any  kind,  de- 
rigned  or  used,  in  or  upon  any  mine  or  min- 
ing dalm,  and  to  whom  man  wages  are  due 
for  sndi  labor  or  material,  shall  have  a  lien 
npon  the  same  for  anch  sums  as  are  unpaid." 
Paragraph  2278:  "Ail  fouodry-men,  boiler- 
makers,  and  all  persons  who  labor  or  furnish 
machinery,  boilers,  castings  or  othtf  mate- 
rials for  the  coostmctlon,  alteration,  repairs, 
or  carrying  on  of  any  mill,  manufactory  or 
hoisting  wcoks  at  tbe  request  of  the  owner 
thereof  or  his  agent,  shall  have  a  lien  upon 
the  same  for  the  amount  due  him  or  them 
therefor."  Paragraph  2280:  "The  word 
agent  as  used  in  this  act,  shall  be  construed 
to  Include  all  contractors,  subcontractors, 
architects,  builders,  and  persons  who  have  the 
charge  or  control  of  any  mine,  mining  claim, 
canal,  water-ditch,  flume,  aqueduct,  reser- 
voix,  fence,  bridge,  mill,  manufactory,  hoist- 
ing worlts,  or  other  property  or  thing  upm 


which  labor  has  been  performed  or  material 
furnished.'*  This  is  a  remedial  statute,  and 
ought  to  be  construed  so  as  to  promote  and 
advance  natural  Justice.  The  givingof  work- 
men and  material  men  a  lieai  upon  property 
created,  improved,  or  benefited  by  their  la- 
bor or  material  is  founded  upon  natural  Jus- 
tice. The  statute  is  designed  to  accomplish 
that  result  It  Is  based  uptm  the  same  prin- 
ciple recognized  by  the  civil  law,  which 
gave  to  workmen  and  material  men  a  sim- 
ilar right  of  compensation,  called  a  "priv- 
ilege," which  took  precedence  over  prior 
mortgagee  against  property  which  they  had 
Improved.  It  Is  clear  that  the  mining  and 
reduction  of  the  ore,  the  timbering  of  the 
mines,  and  repairing  the  mill  were  directly 
contemplated  by  the  parties  at  the  time  of 
tbe  execution  of  the  instrument  The  ap- 
pellant waa  to  be  benefited  in  either  event 
for  If  Mott  became  the  purchaser  the  pn>> 
ceeds  of  the  ore,  less  cost  of  extraction  and 
redaction,  were  to  be  credited  upon  the  pur- 
chase price;  thus  be  would  effect  a  sale  of 
his  property;  and  if  Mott  failed  to  become 
the  purchaser  all  payments  were  to  be  for- 
feited and  bec(»ue  the  propa*ty  of  appellant 
who  waa  really  Toore  Interested  In  the  work 
than'  Mott  A  large  portion  of  the  supplies 
were  furnished  to  Mott  during  the  period 
when  appelant  was  to  take  all  the  net  pn>< 
ceeds.  It  seems  Just  that  his  pr(if>erty  be 
held  for  the  paym^t  of  these  aupidlea,  es- 
pecially when  It  was  stipulated  that  the 
<H:e  should  first  pay  the  costs  of  Its  eKtrao* 
tion  and  reduction.  The  bullion  was  to  be 
shipped  in  the  name  of  appellant  and  re- 
tarns  made  to  him;  and  be  was  reaulred  to 
apply  sach  proceeds  to  the  paym»it  oC  costs 
of  the  woric  In  advance  of  all  other  claims. 
Thus  was  be  fully  protected  against  the  in- 
cumbering  of  bis  property  1^^  the  said  Mott 
It  will  be  obsorred  that  the  said  Mott  had 
the  "charge  and  control"  of  tbe  mill  and 
mines,  and  that  the  Instrument  was  never  re* 
corded.  The  appdlees  did  not  have  notice 
of  its  twms,  <»,  if  th^  did,  the  record  fiUls 
to  disdoae  llie  fftct  Under  such  drcnm* 
stances,  we  may  easily  apply  the  familiar 
prindple  that  when  one  of  two  Innocent  par- 
ties mast  suffer  a  loss  by  reason  of  the  fault 
of  a  third,  the  loss  should  be  borne  by  him 
who  gave  the  third  person  power  to  commit 
the  fault  Mott  did  the  assessment  work 
upon  the  Tuscumbla  mine  for  1890.  There 
was  sinking,  stoplng,  drifting,  and  timbering 
done  in  the  mines,  and  the  mill  was  repaired. 
If  any  payments  were  made  towards  the  pur- 
chase price,  they  wwe  forfeited.  The  ai>- 
pellont  received  all  such  benefits.  The  facta 
of  the  case  take  It  out  of  the  general  rule 
that  one  having  a  mere  contract  to  purchaao, 
or  a  lessee,  cannot  incumber  the  prop^ty 
with  liens.  There  is  a  clause  in  the  instru- 
ment which  provides  that  the  work  ^all  be 
dcMie  at  the  cost  ot  the  said  Mott   Tbls  is 
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binding,  aa  between  the  imrttes  to  the  con- 
tniet,  but  will  not  be  suffered  to  defeat  the 
lien.  Moore  t.  JackSMi,  49  CaL  109.  The 
judgment  Is  afflnued. 

SLOAN  and  ROUSE,  33.,  concnr. 

HAWKINS,  J.  Having  been,  of  counsel  In 
tlie  court  below.  I  did  not  sit  In  these  cases, 
or  take  any  part  In  the  conslderatiim  of  the 
foregoing  opinion. 


ROBERTS  T.  WASHINGTON  NAT.  BANK. 
(Sapreme  Oourt  <^  Washington,    'iiaj  24, 

Retiiw  on  Apfbai/— Appointment  of  Rbcbitbb. 

1.  On  appeal  from  an  order  appcaoting  a  re- 
ceiver, the  court  is  not  limited  to  the  ques- 
tion of  the  jorisdiction  of  the  court  ai^int- 
ing  him,  bnt  most  detmnlne  whether  the  order 
appealed  from  was  aathorised  by  the  law  and 
facts. 

2.  On  an  aK»lication  for  the  receiver  of 
notes  claimed  by  petitioner,  and  alleged  to  be 
frauduleutly  held  by  defendant,  where  the 
proofs  of  the  fraud  were  entirely  hearsay,  and 
the  fraud  was  denied  by  the  uncontradicted 
testimony  of  Mie  having  personal  knowledge  of 
the  circumstances,  and  there  is  no  proof  of 
defendant's  in8<^vencyi  a  receiver  should  not 
be  appointed.  Dunbar,  G.  J.,  and  Scott,  J., 
dlsseating. 

Appeal  f^om  snpprior  court,  Sp<dEaiie  coun- 
ty; Jesse  Arthur,  Judge. 

Bin  by  William  B.  Roberts,  as  receiver  of 
the  Washington  Savings  Bank,  against  the 
Washlngtxm  Natlcmfll  Bank.  From  an  order 
granting  an  injunction,  and  appointing  a  re- 
etdver  of  cta^n  notes  In  oontrov^y,  the  de- 
fendant appeals.  The  pamgrapb  In  the  com- 
plaint relating  to  the  subject  ot  the  receiver 
and  the  injunction  Is  aa  follows:  "That  the 
pl^ntiff  has  reason  to  believe,  and  does  be- 
lieve, and  on  InformaUon  and  belief  alleges, 
that  the  defendant  corporation,  if  It  make 
restltntlon  to  the  Washington  Savings  Bank 
of  the  monejrs  and  properties  of  the  latter 
fraudulently  obtained  and  now  held  it, 
will  be  Insolvent,  and  imable  to  pay  its  in- 
debtednesB  In  fulL" 

R.  B.  Blake  and  Frank  T.  Post,  for  appel- 
lant. Tiu-ner,  Graves  &  McKlnstry,  for  re- 
spondent. 

HCi'T,  J.  This  Is  an.  appeal  ftom  an  or- 
der appointing  a  receiver  to  tiike  possession 
of  certain  noU?s  alleged  to  be  In  the  posses- 
sion of  the  defendant.  The  first  question  to 
be  determined  is  as  to  the  scope  of  the  in- 
quiry in  this  com't  upon  appeals  from  orders 
of  this  kind.  It  Is  contended  on  the  part  of 
the  respondent  that  such  Inquiry  must  be 
confined  within  narrow  limits,  and  authori- 
ties have  been  cited  to  sustain  his  couteution 
In  that  behalf.  The  convenience  of  tliis 
court  would  surely— and  public  policy,  prob- 
ably—be subserved  by  the  sustaining  of  the 


contention  of  the  respondent  In  this  regard. 
We  arc,  however,  unable  to  so  hold.  As  we 
interpret  the  statute,  it  requires  that  we 
should  entertain  such  appeals,  and  jrive  the 
appellant  the  benefit  of  our  determination  as 
to  whetha-  or  not  the  order  appealed  from 
was  authorized  by  the  law  and  facts.  It 
does  not  f(^ow  from  this  construction  of  the 
statute  that  no  weight  should  be  given  to 
the  decision  of  the  question  In  the  court  be- 
low. The  making  of  such  orders  is  commit- 
ted, under  our  system,  to  the  sound  discre- 
tion of  the  Judge  before  whMU  the  proceed- 
ing Is  pending;  and  his  decislcm  of  the  que»- 
aoa  must  stand,  unless  the  appellate  com't, 
Txpon  an  examination  ot  the  law  and  facts  of 
the  case,  shall  affirmatively  determine  tliat 
his  action  was  not  warranted,  and  In  deters 
mining  this  question  the  decision  of  ques- 
tions of  fact  will  not  be  reversed.  If  there  is 
a  substantial  conflict  in  the  proofs  in  r^ard 
thereto.  But  the  appellate  court  must  ex- 
amine such  proofs  for  the  purpose  of  deter- 
mining whetlier  or  not  there  Is  such  a  clear 
preponderance  against  the  determination  of 
the  lower  court.  In  other  words,  we  will 
treat  its  determination  of  the  facts  some- 
what as  we  would  the  verdict  of  a  Juiy  or 
the  findings  of  a  court  In  a  law  case. 

Examining  the  proofs  offered  In  this  case 
with  these  limitations  in  view,  and  ap^ylng 
thereto  the  law  of  the  case  as  we  under- 
stand it,  there  Is  practically  but  a  sln^e 
question  of  fact  as  to  whlcb  th&ae  could  be 
any  doubt  whatever,  and  that  is  as  to  wheth- 
er or  not  the  notes  In  question  came  into 
possession  of  the  defendant  fraudulently. 
The  proof  offered  tending  to  show  that  the 
defendant  was  Insolvent  was  of  such  an  un- 
satisfactory character,  and  was  so  fully  ex- 
plained and  overthrown  by  testimony  on  the 
part  of  the  defendant,  that  it  could  furnish 
no  reason  for  the  appointment  of  a  receiver. 
In  determining  the  question  as  to  whether 
or  not  the  notes  were  Eraudulentiy  obtained 
by  the  defendant,  we  feel  compelled  to  ac- 
cept the  statements  In  the  affidavit  of  F.  E. 
Goodall,  offered  on  the  part  of  the  defend- 
ant, as  to  the  circumstances  imder  which 
these  notes  were  passed  from  the  bank  zep- 
rescnted  by  the  plaintiff  to  the  defendant 
The  proofs  as  to  these  circumstances,  ten- 
dered on  the  pm't  of  the  plaintiff,  were  al- 
most entirely  hearsay;  and  while,  under  the 
circumstances  disclosed,  such  proofs  were 
probably  competent  and  suflicleut  to  prima 
facie  establish  the  allegations  thereof  as 
facts  upon  which  the  coxnrt  could  prp^rly 
found  its  action,  yet,  when  they  were  met 
and  explained  by  the  uucontitidicted  testi- 
mony of  one  having  actual  personal  knowl- 
edge of  all  the  circumstances,  they  could  no 
longer  be  properly  considered  as  facts  In  the 
determination  of  the  questions  involved. 
The  circumstances  under  which  those  notes 
were  obtained  by  the  defendant,  as  disclosed 
by  this  affidavit,  were  that  they  were  given 
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as  coDatcnl  to  notes  glfea  to  tha  defend- 
ant fior  mon^  bivrowed  by  tiie  i^alntifrs 
bank  lor  the  purpose  of  paying  its  deposit- 
ors; that  the  money  for  whldb  these  notes 
wen  given  was  actually  paid  orer  In  cur- 
rency or  coin;  and  that  the  notes  In  questloa 
were  transferred  as  collateral  thereto,  as  s 
part  of  the  transaction.  The  circumstances 
«oiicendBg  tbla  ataisle  transaction,  «■  sbowa 
Ity  this  erldence,  wen  mch  that  It  codUI  not 
be  arolded  by  reason  ot  the  fact  that  the 
same  person  was  assuming  to  act  for  the 
two  cocpwatlmis.  On  the  contrary,  It  ap- 
peared thoefrom  that  the  transaction  was 
bad  between  tb»  two  banks,  each  reprosentr 
ed  by  Its  own  officers.  It  must  f<^low  that 
the  transaction  by  which  these  notes  passed 
to  the  defendant  was  in  Itself  a  bona  fide 
one,  and  In  no  sense  fraudulent  Was  it  so 
■affected  bJ  the  other  tEansacUons  set  la 
plainUiTa  cwnplaint  aa  to  take  from  it  Its 
bona  fide  character?  In  onr  o^nloo,  it  was 
not;  In  coming  to  this  coocinslon,  we  have 
not  ovetiookeA  the  position  of  tbe  respond- 
ent as  to  the  invalidity  of  tranaacttoiu,  as 
between  two  corpora tloDB,  when  conducted 
by  the  same  penon  as  agent  But,  enn.  it 
we  should  agree  with  his  contention  that  the 
prior  transactions  between  the  banks  could 
be  avoided  and  set  aside  titber,  we  are 
not  aatl^led  that  tttim  tranaacUffii  would  be 
rendoed  fraudulent  <hi  account  cS  the  Illegal 
idiaiactcT  of  ivlor  raies.  But  If  we  are  to 
take  the  proof  offoed  <m  Ibe  part  of  the  de- 
fendant, which  Is  uncontradicted  by  any  one 
having  any  knowledge,  there  are  dlsclowd 
sufflfdent  facts  to  authorise  the  court  to  find 
that  tiie  pxlor  transactlrais  aet  up  In  the 
c(»nplalnt  wwe  not  fraudulent  If  it  wwe 
true  that  the  paper  of  the  Caster  Mining 
Company,  described  in  the  onupUUnt  as  bav^ 
ing  been  transferred  by  the  defendant  te 
tbe  plalntUTs  bank,  was  ao  transfored  la 
porauance  of  a  prior  agreement  entoed  Into 
by  tbe  banks,  the  fact  that  such  agreement 
was  consummated  by  an  agent  acting  for 
both  would  not  render  Invalid  the  prior 
agreement,  and  would  no^  in  equity,  antbor- 
Ixe  a  court  to  adjust  tbe  rights  of  the  two 
banks,  excepting  in  the  light  of  such  prior 
agreement  As  to  the  character  of  these 
prior  transactions,  as  shown  by  the  proof 
offered  on  the  part  of  the  defendant,  they 
were  of  sn^  a  nature  that  except  In  an 
anergency  growing  out  of  atnolute  Insol- 
vency, or  something  of  that  kind,  they  ahould 
not  be  determined  adverse  to  tbe  ri^ts  of 
the  one  in  possession  of  the  fruits  th»*eof, 
upcm  an  ^plication  toe  a  recover,  btU  should 
be  left  for  deter miuatlon  upon  the  hearing 
of  the  cause  upon  its  merlta 

The  rl^t  to  appoint  re<»]vers,  vested  in 
tbe  courts,  should  only  be  exercised  when  It 
Is  clearly  shown  to  be  necessary  to  prevent 
the  defeat  of  Justice.  There  has  been  a  tend- 
ency  In  recent  years,  among  courts,  to  ap- 
p<rfnt  receivers,  almost  as  a  matter  of  course, 
If  the  caask  as  made  by  the  ^aintlfl'a  com- 


plaint, seems  to  wBRWit  audi  aotioo.  TUi 
t^ulency  has  advanced  at  least  aa  fftr  aa 
tbe  proper  admbiistratkm  of  JustSee  wiU  air 
low,  and  in  onr  oitoUm  it  Is  the  daty  of  ttae 
courts  rather  to  restrict  than  extend  this 
growing  tendency.  Ttxe  ordw  appointing 
the  receiver  must  be  reversed. 

ANDBB8  and  BTILE8,  JJ^  ameoK 

DUNBAB,  a  J.  <dlaaentiBg).  Z  think, 
irom  a  perusal  of  tiw  testinmv.  that  thut 
action  of  tbe  court  in  apptdnttng  tbe  reeelTor 
was  JnsUfled,  and  I  tberefon  dissent 

SCOTT,  3^  cnncnra 


(20  Colo.  UB) 

HALBT  V.  BLMOTT. 
(Snpreme  Court  of  Colorado.   July  2,  18£>4.) 
JoiHDSR  iir  Ekbob  — LiMtTATioNS— Writ  or 

BOK. 

1.  The  entry  of  a  eeaeral  sppeannoe  end 
the  filing  of  s  printed  urief  and  argument  by 
defendant  in  error,  according  to  tbe  usual  prac- 
tice in  tliis  conrt,  JtelJ  equivalent  to  a  common 
joinder  of  error  upon  the  metita. 

'Z.  The  ststoto  of  limitations,  to  be  svsU- 
sble  as  a  bar  to  the  prosecution  of  a  writ  of 
error  in  this  court,  must  be  specially  interposed 
St  a  preliminary  stage  of  the  proceeding,  and 
before  isnie  joined  upon  the  merits.  If  the  pro- 
tection of  the  statute  be  not  thus  iavokod  by 
the  party  entitled  to  it,  it  will  be  deemed 
waived.  The  atatute  doea  not  operate  of  Its 
own  force  to  divest  tiie  ooart  of  jarisdlction. 
Appeals  and  writs  of  eciw  distiBgnlsbed. 
(Syllabus  by  the  GonrtJ 

Error  to  Larimer  county  court 

Action  in  replevin  by  Ora  Haley  against 
Frederick  Elliott  From  a  judgment  for  de- 
fendant plaintiff  brings  error.  Heard  on  mo> 
iioa  to  dlsmia.  Denied. 

y^.  T.  Hughes  and  Q.  Q.  Richmond,  tot 
plaintiff  in  error.  H.  B.  Johnson,  D.  E, 
Parki^  and  J.  M.  Breeze,  tx  defendant  In  er- 
nx. 

RIJJOTT,  J.  Judgment  was  rendered  In 
this  case  in  the  county  court  on  June  18, 18S7. 
An  appeal  was  taken  to  this  court  under  the 
appeals  act  then  In  fcowe;  but,  as  tbe  ab- 
stract of  the  record  was  not  suffidwt  for  a 
review  ot  the  case  upon  tbe  merits,  the  ap- 
peal was  dismissed  "without  prejudice"  at 
the  January  t^m,  IS&l.  See  Haley  v.  Elli- 
ott, 16  Colo.  159-1G2,  26  Fac.  559.  The  cause 
was  brought  here  sgain  by  writ  of  error;  and 
on  January  7,  1892,  counsel  for  pl^ntiff  in 
error  filed  his  assignment  of  errors  and  brief 
upon  the  merltSL  Defendant  In  error,  by  his 
counsel,  entered  a  general  appearance  and 
on  May  2,  1882,  filed  his  brief  upon  tbe  mer- 
its, and  the  cause  was  thus  submitted.  The 
cause,  having  been  reached  for  final  heai-ing 
In  this  court,  was  placed  upon  the  calendar 
for  oral  argument;  and  thereafter,  and  on 
June  2,  1894,  the  defendant  in  error  filed  his 
motion  to  dismiss  tbe  writ  of  oxor,  sutlng 
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the  following  reasons:  "(1)  That  the  Judg- 
ment herein  was  rMidered  on  June  18,  18ST, 
and  the  writ  of  error  was  not  tasned  imtQ 
June  18, 1891,— a  period  of  four  years.  <2)  Be- 
cause this  court  has  no  juilsdlctlon  over  said 
judgment,  under  said  writ  of  error."  In  sup- 
port of  his  motion,  connsd  relies  upon  the  fol- 
lowing provision  of  the  Oode:  "Sec.  401.  A 
writ  of  error  shall  not  be  brought  after  the 
expiration  of  three  years  from  the  rendition 
of  the  Judgment  complained  of;  but  when  a 
person  thinking  himself  aggrieved  by  any 
judgment  or  decree  that  may  be  reviewed  in 
tbe  mpreme  court,  shall  be  an  infant,  non 
compos  mentis,  or  imprisoned  when  tbe  same 
was  rendered,  the  time  of  such  disability 
shall  be  excluded  from  the  computation  of  the 
said  three  years."  In  behalf  of  plaintiff  in 
error,  It  Is  Insisted  that  tbe  motion  to  dismiss 
tbe  writ  of  error  must  be  denied.  The  argu- 
ment is  that  tbe  statute  of  limitations  can 
only  be  made  available  by  plea,  but  that, 
even  If  available  by  motion,  the  motion  comes 
too  late  after  Joinder  In  error;  that  the  limi- 
tation of  time  Is  a  privilege  that  may  be 
waived;  that  It  does  not  affect  the  Jurisdic- 
tion of  the  conit.  Though  there  was  no 
formal  Joinder  In  error  In  this  case,  yet  we 
think  the  entry  of  a  general  appearance,  and 
the  filing  of  a  printed  brief  and  argument, 
by  defendant  In  error,  according  to  the  usual 
practice,  must  be  held  equivalent  to  a  com- 
mon joinder  of  error  upon  tbe  merits.  By 
our  present  rules.  It  Is  provided,  "No  formal 
joinder  In  error  shall  be  required."  See  rule 
12,  adopted  Jan.  term,  1S&3.  The  bar  of  the 
statute  of  limitations  may  be  taken  advan- 
tage of  by  motion  In  this  court,  subject  to  be- 
ing controverted  by  showing  that  the  case  Is 
within  the  exceptions  of  the  statute.  But,  to 
be  available  as  a  defense,  the  statute  must  be 
specially  interposed  in  some  appropriate 
form,  and  In  apt  time;  that  Is,  it  must  be  In- 
terposed at  a  preliminary  stage  of  the  pro- 
ceeding, and  before  Issue  joined  upon  the 
merits.  And  the  protection  of  the  statute 
must  be  thus  Invc^ed  by  the  party  entitled 
to  It,  or  It  will  be  deemed  waived.  The  stat 
ute  does  not  operate,  of  its  own  force,  to  di- 
vest tbe  court  of  jurisdiction.  Aug.  Ltm. 
i  285;  Wood.  Llm.  Act  i  7;  Elliott,  App. 
Proc.  S  406;  Clayton  v.  Cheeley,  5  Oolo.  337; 
Chlvington  t.  Colorado  Springs  Co.,  9  Colo. 
597,  14  Pae.  212.  In  Brooks  v.  Norris,  11 
How.  208,  Chief  Justice  Taney,  speaking  of 
the  statute  of  limitations  applicable  to  vrrita 
of  error,  said:  "According  to  the  BngUsh 
practice,  the  defendant  In  error  must  avail 
himself  of  this  defense  by  plea.  He  cannot 
take  advantage  of  It  by  motion,  nor  can  thb 
court  Judicially  take  notice  of  It,  as  the  limi- 
tation of  time  is  not  an  objection  to  the  juris- 
diction of  the  court  It  Is  a  defense  which 
the  defendant  in  error  may  or  may  not  rely 
upon,  as  be  himself  thinks  proper.  But,  ac- 
cording to  the  established  practice  of  this 
court,  he  nood  not  plead  it,  but  may  take  ad- 
vantage of  It  by  moticHL**  The  Brooks-Norris 


dedslon  refers  to  an  act  of  congress  not  un- 
like our  statute.  It  was  as  follows:  "Writs 
of  error  shall  not  be  brought  but  within  five 
years  after  rendering  or  passing  the  judg- 
ment or  decree  complained  of,  or  In  case  tbe 
person  entitied  to  such  writ  of  error  be  an 
infant,  feme  covert,  non  compos  mentis,  or 
Imprisoned,  then  within  five  years  as  afore- 
said, exclusive  of  the  time  of  such  diBabillty." 
1  Stat.  85.  In  Bnmap  v.  Wight,  14  HI.  303, 
It  was  held:  "A  defuse  of  the  statute  of  lim- 
itations cannot  be  Interposed  by  a  motion  to 
dismiss.  It  must  be  relied  on  by  plea,  so  that 
the  plaintiff  may  reply  that  tbe  case  Is  within 
the  exceptions  In  the  statute."  The  decisions 
of  this  court  are  to  tbe  effect  ^at  statutes  of 
limitation  must  be  specially  pleaded,  either 
by  demurrer  or  answered,  In  order  to  be  avail- 
able in  ordinary  civil  actions.  Though  tbe 
language  of  our  limitation  statutes  is  that  tbe 
action  shall  be  brought  or  commenced  within 
a  certain  time,  "and  not  afterwards"  (see 
Gen.  St.  55  2163-2166,  2168,  2170),  yet  It  has 
never  been  held  in  this  state  that  the  bar  of 
the  statute  could  be  availed  of  under  the  gen- 
eral Issue  In  civil  actions,  except  In  the  single 
Instance  of  an  action  for  a  penalty.  Rail- 
road Co.  V.  Tanner,  19  Oolo.  — ,  36  Pac.  541. 

It  Is  true,  our  decisions  are  uniform  to  the 
effect  that  an  appeal  must  be  prayed  within 
the  time  prescribed  by  statute,  or  It  cannot 
be  maintained.  The  doctrine  Is  based  upon 
the  ground  that  an  appeal  Is  a  creature  of 
the  statute;  that  the  statute  Is  mandatory, 
and  must  be  strictly  pursued;  and  that,  when 
It  appears  that  the  statute  providing  for  and 
governing  appeals  has  not  been  complied  with, 
the  court  does  not  acquire  jurisdiction  by  ap- 
peal. See  decisions  from  Peabody  t.  Thatch- 
er, 3  Colo.  275,  to  Harvey  v.  Insurance  Co., 
18  Colo.  354,  82  Pac.  935.  But  there  Is  a 
manifest  distinction  between  an  appeal  and  a 
writ  of  error.  An  appeal  Is  a  statutory  prb- 
ceedlng.  It  was  unknown  to  the  common 
law.  Being  the  creature  of  the  statute,  there 
Is  force  In  the  argument  that  the  conditions 
upon  which  an  appeal  Is  granted  must  be 
complied  with,  or  Its  foundation  falls.  A 
writ  of  error  Is  a  writ  of  right,  though  subject 
to  regulation  by  statute.  It  Is  the  commence- 
ment of  a  new  suit,  and  not  the  continuatlcm 
of  an  old  one.  A  new  suit  being  brou^t  In 
an  appellate  court  by  writ  of  error,  there 
seems  to  be  no  reason  for  giving  tbe  statute 
of  limitations  applicable  to  such  writ  a  con- 
struction or  effect  different  from  like  statutes 
applicable  to  ordinary  dvll  actions  commen- 
ced In  the  nisi  prlus  courts. 

The  majority  opinion  In  the  case  of  Stark 
v.  Jenldns,  1  Wash.  T.  421,  dted  by  counsel 
for  defendant  In  error,  seems  to  be  contrary 
to  the  views  we  have  expressed.  It  Is  cer- 
tainly contrary  to  the  current  and  weight  of 
authority  upon  statutes  of  limitation  like 
ours.  The  other  authorities  cited  do  not  :iec- 
essarlly  conflict  with  the  conclusion  at  which 
we  have  arrived.  The  motion  to  dismiss  the 
writ  of  error  wUl  be  denied. 
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CABICO  T.  FIDELITY  INVESmCNT  CO. 
(Court  of  Appeals  of  Colomdo.  May  28,  18M.) 

BAILMBXT— MOITBT  COLLBCTBD  BT  OFFICER  OF 
OOSFOUTIOM — LlABILITT— EVIDIMCB. 

In  an  action  by  a  corporation  agaloit  iti 
secretary— whose  duty  it  was  to  Teceire  money, 
and  pay  tt  to  the  treaaurer — for  money  receiTed, 
the  defense  was  that  defendant's  serricea  were 

Etnltoas,and  the  money  had  been  stolen  from 
safe,  nie  erldence  showed  a  cbanfrinfr.  mix- 
ing, and  confnsion  of  such  money  with  defend- 
ant's, and  failed  to  show  either  that,  in  the  per- 
formance of  his  duties,  It  was  necetisarr  for  him 
to  hold  the  money  for  a  time,  as  nileRed  by 
him,  or  that  the  loss  did  not  occnr  throngfa  his 
negiigent  way  of  keeping  it,  or  failure  to  pay 
it  QTer.  No  reason  was  given  by  him  why  mon- 
ey was  retained  four  months  after  several  de- 
mands were  made  the  treasurer.  Held,  that 
the  court  properly  directed  a  Terdict  for  plain- 
tiff. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  the  Fidelity  Investment  Com- 
pany  against  James  M.  Carieo  for  money  re- 
cdred  tqr  defendant  as  [datDtUTs  secretary. 
From  a  JndKmrat  entered  on  the  Terdict  of 
a  jnry  directed  by  the  court  In  faTor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

W.  T.  Bogers,  for  appellant  Chas.  M. 
Bice,  for  appellee. 

REED,  J.  App^nt  was  secretary  to  ap- 
pellee,  and,  as  such  officer.  It  was  bis  duty 
to  collect,  receipt  for  the  money  due  the  com- 
pany, and  pay  It  over  to  the  treasurer.  It 
Is  alleged  in  the  complaint,  and  admitted, 
that  from  August  to  early  bk  December,  1889, 
appellant  received,  of  the  money  of  the  com- 
pany, various  sums,  aggregating,  on  the  8th 
day  of  December,  fS28.15,  which  be  neglect- 
ed or  refused  to  pay  over  to  the  treasurer. 
Tbe  special  defenses  interposed  were:  First. 
"That,  In  the  performance  of  bis  duties  as 
secretary,  it  sometimes  became  necessary  for 
him  to  hold  the  money  of  the  plaintiff  for  a 
time,  before  paying  it  to  the  treasurer;  that 
he  kept  It  In  bis  private  safe  until  such  time 
as  be  could  pay  It  to  the  treasurer;  that  he 
gave  tbe  money  the  same  care  and  attention 
as  be  did  bis  own,"  etc.  Second.  That 
on  tbe  8th  of  December  tbe  safe  was 
Ixokeu  open,  and  the  money  of  the  company, 
and  some  of  bla  own,  was  stcden.  Third. 
"That  be  received  no  compensation  for  bis 
Borvlces."  The  case  was  tried  to  a  Jury,  and 
at  the  close  of  the  testimony  tbe  court  In- 
structed the  Jury  to  find  for  the  plaintiff  the 
amount  claimed,  $528.15,  and  Interest, 
$106.83,  making  fC34.98. 

Thla  case  was  once  before  decided  by  this 
court  (see  Investment  Co.  v.  Carlco,  1  Colo. 
App,  202.  28  Pac  1131),  when  the  testimony 
upon  tbe  trial  was  fully  and  carefully  re- 
viewed, and  the  law  of  the  case  fully  stated. 
The  Judgment  was  reversed,  cause  remanded, 
and  second  trial  Imd,  which  is  the  cue 
under  review.  A  careful  examination  of  the 


evidence  shows  It  tbe  same  as  tliat  of  fha 
tormee  trial,— only  varying  from  it  in  some 
unimportant  particulars.  The  d^enses  were 
no  better  established  than  upon  the  fwrner. 
Tbe  following  paragraph  appears  In  the  tor- 
mer  decision  (page  20A,  1  Oolo.  Apst.,  and  page 
1131,  28  Pac);  "To  exonerate  defendant,  It 
must  be  shown:  First  That  the  funds  of  the 
company  were  kept  sepaxute  and  distinct 
from  hia  own.  Treating  m<me^  leoelved  as 
his  own,  and  his  UablUty  as  that  oi  a 
debtor  for  the  amounts  received,  wonld  lie  a 
convwslon,  and  the  loss  his  own.  Second. 
That  the  loss  did  not  occur  throngta  his 
negligence  and  failure  to  pay  the  money  over, 
or  through  his  negligence  In  the  mannw  of 
keeping  it.  Disregarding  Us  offldal  duty, 
and  regarding  It  only  as  an  nnpald  or  gratnl- 
tons  ballmoit  the  amoont  at  care  required  Is 
that  which  a  pradent  man  wonld  give  to  his 
own  property.  To  show  that  he  gave  tt  the 
same  care  that  be  did  his  own  Is  not  sufficient. 
If  tbe  testimony  shows  gross  negligence  In 
his  own  affObrs.  See  S6boaler,  Bailm.  44,  47; 
Story,  Ballm.  H  64,  188."  See,  also,  author- 
ities there  cited  in  snpport  of  tbe  declara- 
tions. Tbe  defendant's  evidence  failed  to  es- 
tabllsh  eitber  of  the  propoalttmia  there  de- 
clared necessary  to  ezonwate  him,  nor  did 
It  show,  as  alleged  In  llie  answer,  "that  In 
tbe  performance  of  bis  official  duties,  It  be* 
came  necessary  for  Mm  to  hold  tbe  money 
for  a  time."  No  reason  is  given,  even  by 
himself,  why  money  was  retained  from 
August  to  December,  after  several  demands 
had  been  made  by  the  treasorer.  His  own 
and  other  erldence  showed  a  changing,  mix- 
ing, and  confusi<»i  o<  the  mon^  wlOi  bis 
own,  which  amonnted  to  a  convwstoo. 
Hence,  at  tiie  time  of  the  alleged  robbwy* 
be  was  not  a  bailee,  but  the  debtor  oC  tbe 
company  for  tbe  amount  recdved  by  Uni. 
Such  being  the  case,  the  court  was  warrant- 
ed In  taking  tbe  case  ftom  the  Jury.  There 
were  no  quesUons  of  ftict  tor  the  jury  to  de* 
termine.  The  Judgment  of  the  district  oonrt 
will  be  affirmed.  Affirmed. 


WAIiKSni  V.  PEOPLE. 
(Court  of  AK>eals  of  Colwado.  May  28, 1894.) 

INTOXICATIKO  LiQUOR  —  SiLS  TO  FSHILIS  —  IX- 
rORMATION — SCFFICIBXCr  OP  EviDESCB, 

1.  Under  Laws  1801,  p.  315,  forbidding  the 
sale  of  liqnor  to  females  In  any  wine  room  kei»t 
in  connection  with  a  saloon,  evidence  of  such 
sale  in  a  room  used  as  a  dining  room  or  res- 
taurant, for  lodgers  in  the  upper  part  of  the 
saloon  building,  to  female  servants  in  charge 
of  such  rooms,  Is  Insuffldent  to  sustain  a  con- 
viction. 

2.  Under  Laws  1801,  p.  315,  prohibiting 
the  keei)ing  of  a  wine  room  In  connection  with  a 
saloon,  into  which  fenialcs  are  permitted  to 
enter  from  the  outside,  or  from  the  saloon,  and 
be  snpplled  with  liquor,  an  information  failing 
to  allege  that  the  females  came  from  the  out* 
side,  or  from  the  saloon,  charges  no  offense. 

Error  to  district  court,  Arapahoe  county. 
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J.  P.  Walker  was  convicted  of  keeping  a 
vine  room  where  women  were  i>ermltted  to 
enter,  and  be  supplied  with  Uquor,  and 
brings  error.  Berersed. 

Osborne  &  Taylor,  for  plaintiff  In  error. 
EuRene  Engley,  Atty.  Gen.  (H.  T.  Sale,  or 
couusel),  for  defendant  In  error. 

THOMSON,  J.  Tbe  following  is  the  In- 
formation upon  which  the  defendant  was 
tried:  "The  People  of  the  State  of  Colorado 
against  Joseph  Walker.  Robert  W.  Steele, 
district  attorney  within  and  for  the  second 
Judicial  district  of  the  state  of  Colorado,  in 
the  county  of  Arapahoe,  in  the  state  afore- 
said, in  the  name  and  by  the  authority  of  the 
people  of  tbe  state  of  Colorado,  Informs  the 
court  that  Joseph  Walka-,  on,  to  wit,  the 
eighth  day  of  October,  In  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety- 
two,  at  the  county  of  Arapahoe  aforesjiid, 
being  the  keeper  and  proprietor  of  a  certain 
saloon  there  situate,  did  then  and  there  un- 
lawfully have  and  keep  In  connection  with 
and  as  a  part  of  said  solotm  a  wine  room, 
and  did  then  and  thexe  permit  Annie  Mc- 
Clood  and  JuUa  Mauaclau  to  enter  into  the 
said  wine  room,  and  then  and  there,  in  the 
said  wine  room,  did  supply  the  said  Annie 
McCIoud  and  Julia  Mnnaclau  with  certain 
Uqum^  from  the  said  saloon,  the  kind  and 
quantity  whereof  are  to  the  said  Itobert  W. 
fiteele  unknown,  coutrai-y  to  the  form  of  the 
statute  In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people 
of  the  state  of  Colorado."  Tbe  law  upon 
which  tbe  prosecution  was  based  is  as  fol- 
lows: "That  no  saloon,  tippling  house  or 
dram  shop  shall  have  or  kuL-p  in  connection 
witli  or  as  a  part  of  sucii  saloon,  tippling 
house  or  dram  shop,  any  wine  room  or  other 
place  either  with  or  without  dooi-s,  curtain 
or  curtains,  or  screen  of  any  kind.  Into  wblch 
any  female  person  sliall  be  permitted  to  en- 
tor  from  the  outside  cx  from  such  saloon, 
tippling  house  or  dram  shop,  and  tliere  bo 
supplied  with  any  kind  of  liquor  whatso- 
ever. If  any  person  shall  be  convicted  of  a 
violation  of  any  of  the  provisions  of  this 
section,  such  person  shall  be  fined  in  a  sum 
not  less  than  fiftj-  dollars,  nor  more  than 
two  hundred  and  fifty  dollars,  or  by  imprls- 
omnent  In  the  county  jail  uot  less  tban  two 
months  or  more  than  twelve  months  or  by 
both  such  flno  ami  imprisonment  at  tbe  dis- 
cretion of  the  court."  Sess.  Laws  18U1,  p. 
315. 

The  arrest  was  made  by  two  police  offi- 
cers, whose  testimony  was  the  only  evidence 
in  behalf  of  the  people.  They  testifie<l  that 
in  a  room  of  a  building  occupied  by  defend- 
ant's saloon,  and  connected  with  tbe  saloon 
by  n  haUway.  they  found  the  two  women 
named  in  the  Information,  and  a  man,  drink- 
ing beer.  Mrs.  ■\\'a!kt'r.  the  wife  of  the  de- 
fendant, testified  that  the  room  la  question, 
and  certain  others  adjacent,  were  tbe  living 


rooms  of  the  family,  and  that  this  particular 
room  was  used  as  an  eating  room  or  restau- 
rant; that  tbe  upper  story  of  the  building 
was  divided  Into  rooms,  which  were  in  her 
charge,  and  were  let  to  lodgers,  and  from 
which  entrance  was  had  to  this  room  by  a 
stairway;  that  meals  were  served  In  it  toe 
these  lodgers,  and  for  the  servants  and  oth- 
ers; that  the  two  women  lived  In  tbe  house, 
and  were  in  her  employ,— one  as  a  chamber- 
maid, to  take  care  of  the  rooms  up  stairs, 
and  the  other  to  assist  her  in  other  matters; 
that  on  the  occasion  of  the  arrest,  tliese 
women  having  finished  their  woiic,  she  asked 
them  if  they  would  like  a  glass  of  beer  and 
a  lunch,  and,  upon  their  answering  affirma- 
tively, she  brought  two  glasses  of  beer,  and 
set  Uiem  on  the  table,  and  went  to  the  Icc 
box  to  get  some  cheese.  While  she  was  ab- 
sent tbe  officers  had  come,  and  when  she 
returned  the  women  bad  gone.  As  to  the  use 
of  the  rooms  in  tbe  building,  and  the  relation 
sustained  by  the  women  to  her,  she  was  cor- 
roborated by  her  husband,  the  defendant, 
but  he  knew  nothing  about  the  beer  and 
lunch  she  was  serving  to  them.  He  also  tes- 
tified that  the  man  who  was  in  the  room 
when  the  offioers  entered  lodged  in  the  house. 
There  is  nothing  In  the  evidence  to  show 
that  there  was  any  connection  between  his 
presence  in  the  room  and  that  of  the  women. 
The  evidence  for  the  defaodant  was  uncon- 
tradicted, but  he  was  convicted. 

If  the  information  charges  an  offense,  we 
do  not  think  the  evidence  suffli-ient  to  sub* 
tain  a  conviction.  The  room  described  by 
the  witnesses  was  not  a  wine  room,  within 
the  meaning  of  the  law.  To  make  It  a  wine 
room.  It  must  have  been  kept  in  connection 
with,  or  as  a  part  of,  the  saloon.  The  leg- 
islature evidently  intended  to  designate  a 
place  which  patmns  of  a  saloon  might  ust' 
for  private  tippling  purposes.  Instead  of 
di'inkiug  at  the  bar,  and  in  which  a  portion 
of  the  business  of  the  saloon  should  be  car- 
ried on.  But  It  was  not  shonTi  tliat  any 
liquor  had  ever  been  supplied  to  any  person 
In  this  room,  except  in  tliis  solitary  instance, 
nor  does  it  appear  that  it  was  connected  wltli 
the  saloon,  or  a  part  of  it.  It  belonged  to 
other  portions  of  the  house,  \ised  for  entirely 
different  puriwscs.  The  keeping  of  a  wine 
room,  wlthotit  more,  is  not  a  violation  of  the 
la,w.  It  is  the  keeping  of  the  wine  room, 
and  pwraittiiig  female  persons  to  enter  it 
from  tlie  outside,  or  liDiu  the  saloon,  and 
there  supplying  them  with  liquor,  which  to- 
gether constitute  the  often.'se.  The  prohibi- 
tion does  not  extend  to  females  indiscrim- 
inately. It  is  conftuod  to  those  who  come 
from  without,  gaining  access  either  through 
an  independent  entrimce.  or  ft'om  the  saloon. 
From  the  qualifying  Words  used  in  tlie  stat- 
ute, we  think  It  plain  that  the  persons  meant, 
to  whom  it  Is  unlawful  to  supply  Uquor,  In 
a  wine  room,  ore  those  from  the  outside, 
whose  only  business  in  the  room  Is  to  patron- 
ize the  saloon.  This  infcKotation  does  not 
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charge  an  offense,  nnder  the  statote,  because 
it  falls  to  state  that  the  femalea  who  were 
snpidled  with  llanor  in  the  room  In  question 
belonged  to  the  iHrohiblted  class.  The  evi- 
dence Calls  to  show  that  It  was  a  wine  room, 
and  It  was  dearly  proven  that  the  women 
mMitloned  were  servants  employed  and  liv- 
ing In  the  honse,  taking  their  mesls  in  tills 
room,  and  were  there,  upon  the  occasion 
^eclfled,  Igr  the  invitation  of  thehr  miatress. 
The  law  was  not  Intoided  tor  a  case  of  this 
kind,  and  there  was  nothing  In  the  facts 
pTovm  which  constituted  an  offense  either 
within  Its  letter  or  Its  tpttit  The  court 
in  lustrtictlng  the  Jury,  followed  the  Infor- 
matlui,  and  not  the  law.  The  proceeding, 
from  its  inception  to  the  final  Judgment,  was 
eiToneona  The  Information  was  bad,  the 
Instmctlmis  were  bod,  and  np<Hi  the  proof 
the  defendant  ehotdd  have  becoi  acquitted. 
The  Jndgownt  is  reversed.  Bevened. 


McGOBD-BBAODON.OROOEB  GO.  T.  OAB- 
BISOX  et  eU.  (McXAMABA  DBY 
GOODS  CO.  et  al.,  Intervenera). 
(Cotirt  of  Appeals  of  Colorado.  May  28,  1894.) 
Chattbl  MoHTOAaB— What  CoNaTiTCTBs— Kxbcu- 

TIOX  BT  IStfOLTENT-nEprBCT  AB  AUIGMMBST. 

1.  An  insolrent  debtor  ma;  mortgnffe  fail 
inoperty  to  Becore  a  legitimate  debt,  wittiout 
liringing  himself  irithia  the  general  assignment 

2.  Where  an  InsolTent  debtor  executea  a 
chattel  mortgaRe  to  certain  creditors,  with  pow- 
er of  sale,  and  conditioned  that  any  surplus 
orer  their  claims  shall  be  retarned  to  the  gran- 
tor, anch  Instrummt  will  be  considered  a  mort- 
gage, and  not  a  graetal  asdgnment. 

Appeal  from  district  court,  Bio  Grande 

comity. 

Action  by  the  McCord-Bragdon  Grocer  Com- 
pany against  William  Garrison  and  others, 
and  the  McNamara  Dry  Goods  Company  and 
oths*s  intervene.  Tb^  was  a  Judgment 
for  iiiterv^ers,  and  plaintiff  appeals.  Af- 
firmed. 

Waldron  &  Derine,  toe  appelant  C.  M. 
Corlett.  Z.  T.  Brown,  O.  A.  Johnson,  Butlor 
&  McKlnley.  and  Bogers.  Guthbert  Sc  Ellla, 
for  apxtetlees. 

BI.**SKLU  P.  X  In  January,  18D2,  Gar- 
rison &  Howard  were  doing  a  general  mer- 
chandfRC  business  In  Garrison,  Colo.  They 
had  become  indebted  to  many  houses,  and 
at  that  date  were  prolMibly  entirely  in- 
solvent. Their  creditors  were  presslnp  them 
for  payment,  and  on  the  30th  of  that  month 
they  executed  demand  notes  to  the  order 
of  some  of  the  individuals  and  firms  to 
whom  they  were  Indebted,  and  secured  the 
payment  of  the  paper  by  the  execution  of 
divers  chattel  mortfji'ses  upon  their  entire 
stock  of  merchandise  and  other  assets.  The 
notes  and  securities  were  delivered  and  re- 
corded, and  the  mortKnpces  took  possession. 
The  present  appellant,  the  McCoi-d-Bragdon 


Grocer  Company,  filed  Its  complaint  on  the 
day  of  the  exetrntlon  of  these  mortgages,  and 
sued  out  a  writ  of  attachment  In  aid  of  the 
suit  Tho  securities  were  delivered  on  Sat- 
urday, but  the  wrtt  of  attachment  was  not 
levied  until  the  following  Monday,  at  about 
2  o'clock  In  the  afternoon,  when  the  sheriff 
seised  the  goods  nndtx  his  process,  and  took 
possesi^on  of  the  entire  property.  The  mort- 
gagees intervened,  and  asserted  their  tltle» 
which  was  ultimately  adjudged  to  be  valid 
as  against  the  attaching  creditors. 

The  only  question  raised  or  argued  on  this 
appeal  concerns  the  legal  effect  to  be  given 
the  transactiui  and  the  legal  construction 
to  be  put  on  the  instmments  which  the  firm 
executed.  The  contratlon  is  that  the  In- 
Btrtmients  are  to  be  construed  as  a  general 
assignment  for  the  benefit  of  creditors, 
which  wonld  make  the  property  or  Its  pro- 
ceeds one  common  fnnd,  to  be  equitably  and 
ratably  distributed  among  them.  The  ar- 
gument rests  for  Its  snpput  upon  the  deci- 
sion in  Martin  v.  Hatisman,  14  Fed.  100,  and 
the  cases  which  accept  the  doctrine  therein 
announced.  Most  of  those  dedslons  were 
rendered  by  nisi  prlus  tribunals,  although 
thore  are  a  few  states  with  peculiar  stat- 
utes which  ace^  this  rule;  but,  In  the 
absence  of  some  specific  It^Ialatlun  war- 
ranting it,  it  may  very  safely  be  said  that 
the  doctrine  Is  not  accepted  by  the  courts 
generally,  and,  so  far  as  the  federal  deci- 
sions are  regarded,  they  have  been  expressly 
overturned  by  the  8iq}reme  court  of  the 
United  States.  Union  Bank  of  Chicago  v. 
Kansas  CHty  Bank^  136  U.  8.  22t,  10  Sup. 
OL  1013.  While  the  circumstances  of  the 
case  were  not  identical  with  the  one  under 
c<HislderatlcHi,  this  court,  In  a  very  recent 
decision,  speaking  by  Thomson,  J.,  followed 
the  later  cases  on  the  snhject.  and  declared 
them  to  express  the  true  rule  In  casra  of 
tills  description.  Kellogg  v.  Thropp  (April 
term,  1804)  S6  Foe.  447.  That  case  refers 
with  approval  to  May  v.  Tenney,  148  IT.  S. 
flO,  13  Sup.  Gt.  491.  and  Campbell  v.  Iron  Cr>., 
9  Colo.  60,  10  Pac.  248.  Those  cases  un- 
doubtedly declare  the  law  to  be  that  any 
debtor,  whether  solvent  or  insolvent,  has  the 
It^fll  right  to  dispose  of  his  property  by  way 
of  sale,  transfer,  or  Incumbrance,  for  the 
purposes  of  paying  or  securing  any  legiti- 
mate debt,  without  bringing  himself  neces- 
sarily within  the  terms  of  the  act  which 
gives  him  the  right  to  make  a  general  as- 
signment for  the  benefit  of  his  creditors. 
According  to  the  tenor  of  those  cases,  no 
Instrument  of  transfer  or  Incumbrance  ■will 
be  adjudged  to  be  a  deed  of  assignment 
unless  Its  terms  necessarily  compel  that  con- 
struction, or  unless  there  be  something  In 
the  transaction  on  which  the  court  would 
have  the  right  to  conclude  that  the  parties 
Intended  to  make  such  disposition  of  tholr 
property.  The  cases  agree  that  this  Inten- 
tion is  derivable  either  from  the  language  of 
the  Instrument  or  from  the  arts  .of  ^th4  ^ 
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parties.  Hunter  v.  Ferguson,  3  Colo.  App. 
287,  33  Pac.  82;  Hargadlne  r.  Henderson, 
97  Mo.  375,  11  S.  W.  218;  Bank  v.  Critten- 
den, 66  Iowa,  237,  23  N.  W.  646;  Fechelmer 
V.  Robertson,  53  Ark.  101,  13  S.  W.  423; 
Schroeder  v.  "Walsh,  120  IlL  403,  11  N.  E. 
70;  Muchmore  r.  Budd.  53  N.  J.  Law,  309, 
22  Atl.  518.  In  tlie  present  case  the  inten- 
tion to  make  a  general  assignment  for  the 
benefit  of  creditors  is  expressly  negatived 
both  by  the  instruments  tbemselTes  and 
by  the  circimastances  of  the  transaction. 
The  transfers  were  by  chattel  mortgages  in 
the  usual  form,  simply  transferring  the  title 
of  the  property  to  the  creditors  themselves 
with  a  power  of  sale,  and  on  condition  that 
any  surplus  should  be  returned  to  the  grant- 
ors. The  conditions  of  the  transfer  broadly 
preserve  the  real  distinction  between  a  mort- 
gage and  an  assignment,— the  retention  of 
an  Interest  tn  the  mortgagor,  which  Is 
called  his  "equity  of  redemption."  An  as- 
signment Is  always  an  absolute  transfer  of 
title  in  payment  of  the  debts,  while  the 
mortgage  Is  executed  as  a  security.  Of 
course,  there  la  a  resemblance  between  the 
two^  In  that  they  are  both  executed  for  the 
same  purpose,  to  wit,  to  secure  the  satis- 
faction of  the  debtor's  obligations.  In  the 
one  case*  however,  be  has  the  right  of  re- 
demption, and  la  the  other  his  title  is  ab- 
solutely gone.  The  authorities  are  In  har- 
mony that  in  a  case  of  this  sort  the  transfer 
must  be  construed  to  be  a  mcK'tgage,  and 
not  an  assignment  There  la  nothing  in 
the  clrcums^ces  of  the  case  which  neces- 
sitates a  different  construction.  On  the 
other  hand,  the  evidence  which  the  company 
produced  clearly  tends  In  the  sune  dlrec- 
thm.  There  was  testimony  offered  which 
tended  to  show  that  at  the  time  of  the  ex- 
ecution of  the  mortgages  the  parties  discuss- 
ed the  propriety  of  making  a  general  assign- 
ment for  the  b^oeflt  of  their  creditors,  and 
went  so  far  In  that  direction  as  to  direct 
papers  to  be  prepared  looking  to  that  result. 
The  deed  of  assignment,  however,  was  neitho- 
finished  nw  executed,  the  purpose  was 
abandoned,  and  the  parties  ultimately  ex- 
ecuted the  Instruments  contained  in  the  rec- 
ord. This  circumstance  very  conclusively 
shows  tliat  the  parties  had  no  Intention  to 
exercise  the  right  given  them  by  the  assign- 
ment act,  but  ultimately  concluded  to  se- 
cure the  Interv^ng  credltwa  by  mortgag- 
ing to  them  the  stock  which  they  had.  That 
the  result  is  to  prefer  stnne  creditors  neither 
permits  nor  requires  the  court  to  conclude 
that  the  securities  must  be  turned  into 
deeds  of  assignment  which  would  be  oper- 
ative to  pay  a  part  of  the  debt  owed  to  the 
appellant  Unless  the  state  or  the  general 
government  shall  pass  some  bankruptcy  law 
of  a  general  character  which  will  affix  such 
legal  consequences  to  the  acts  of  the  par- 
ties, courts  have  no  right  to  0ve  to  ex- 
ecuted Instruments  a  legal  ccmstmctlon  other 
than  that  warranted  b7  the  general  prin- 


ciples of  law  which  govern  such  transac- 
tions. 

A  p(^nt  Is  attempted  to  be  made  on  the 
action  of  the  court  with  reference  to  tbs  lax- 
ation  of  costs,  whareby  the  sheriff  was  al- 
lowed a  vary  considerable  sum  for  custodi- 
an's fees  and  other  services  rendered  in  and 
about  the  suit  If  we  were  Inclined  to  dis- 
turb the  ruling  of  the  court  in  respect  of 
this  matter,  there  Is  no  basis  on  which  we 
can  rest  our  action.  The  testimony  which 
was  introduced  to  show  the  character  of 
the  fees,  the  nature  of  the  services,  and  the 
excessive  amount  of  the  sum  charged  has 
not  been  preserved  by  such  a  bill  of  excep- 
tions as  authorises  us  to  review  or  con- 
sider it  It  Is  therefore  left  wholly  nnde- 
t^mlned.  The  decision  of  the  court  be- 
low is  in  hanwmy  with  the  law  aa 
declared,  and.  it  will  accordiogly  b»  affirmed. 
Affirmed. 


BEIFELD  et  al.  v.  MARTIN. 
(Court  of  Appeals  of  Colorado.  May  28,  1804.) 

AsaiQNXBNT  TUB  BEKEVIT  OF  CeBDITORS  —  WjLlV- 
ER   BT  CBBDITOB  OW  RiOBTB  —  OBJBOTIOKS  TO 

Claim. 

1.  A  creditor  having,  after  aaslgoment. 
levied  upon,  eold,  and  retained  the  proceeds  of 
a  part  of  the  assigned  assets,  caonot  thereafter 
participate  in  the  assigumeat 

2.  A  statement  by  an  assignee,  in  his  re- 
port, that  a  creditor  has  waived  his  claim 
against  tlie  estate  by  prosecuting  an  attactunent 
of  a  part  of  the  assigned  assets  to  judgment, 
is  an  exception  to  such  daim,  within  La^rs 
1S85.  p.  4o,  providing  that  ciatmg  shall  l>e  al- 
lowefl,  unless  excepted  to  by  an  interested  party. 

3.  An  aHsiguee  may  except  to  a  claim  on 
behalf  of  the  creditors,  though  not  a  creditor 
himself. 

Error  to  district  court.  Pueblo  coonty. 

PeOtion  by  Joseph  Beifeld  &  Co.  to  be  al- 
lowed to  participate  in  the  assignment  of 
Prank  C.  Taft  to  Edmund  H.  Martin.  To  a 
Judgment  for  tlie  assignee,  petitioners  bring 
error.  Affirmed. 

D.  McCoaUll  and  Rogen,  Cathbert  ft  BOIb, 
for  plaintiffs  in  erru'.  Dixon  &  Dixon,  tot 
defmdant  in  errm. 

THOMSON,  J.  The  plaintiffs  In  error.  Bel> 
fcld  &  Co.,  presented  their  petltlm  to  the 
district  court  of  Pueblo  county,  alleging  a 
general  assignment  by  Fraalc  C.  Taft  for  the 
benefit  of  all  bis  credlt(»s;  the  talcing  pos* 
session  under  the  assignment  by  Edmund 
H.  Martin,  the  assignee,  (MC  all  the  property 
asdgiwd;  the  filing  by  BctCdld  &  Ca,  with 
the  asslgnei^  of  a  certified  copy  of  a  Judg- 
ment obtiUned  by  them  agaliut  Xaft  In  the 
district  court  of  An^Mhoe  ooon^  for  about 
$2,100  siaA  costs,  to  which,  as  a  daim  agalnat 
the  estate  no  6bjecti(nt  waa  made  by  any 
person;  the  filing  of  a  report  by  the  assignee, 
and  the  making  and  payment  of  dividends; 
the  failure  and  r^naal  of  tte  assignee  to  rec- 
ognize the  petlti<Hier»  aa  creditors;  the  pos* 
session  of  money  by  the  assignee  wblcbioould 
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be  applied  npon  their  Judgment,— and  i>ray* 
]ng  an  order  upon  the  assignee  for  the  pay- 
ment to  them,  out  of  the  moneys  In  bis 
hands,  of  the  proportion  to  which  they  were 
entitled  as  creditors.  The  asslfrnee  answer- 
ed, denying  that  all  the  property  assigned  to 
him  came  Into  his  posnesBion,  and  arerring 
that,  after  the  assignment,  Belfeld  &  Go. 
caosed  a  large  quantity  of  the  assigned  prop- 
erty to  be  levied  upon  by  atwchmeat  against 
the  assignor,  prosecuted  their  attachment 
suit  to  judgment  (which  Is  the  same  Jndg- 
mmt  mentioned  in  the  petition),  caused  the 
propCTty  attached  to  be  sold,  and  received 
the  proceeds  of  the  sale,  and  that  by  reason 
of  the  premises  the  petitioners  were  predud- 
ed  from  claiming  any  Interest  In  the  assigned 
estate  In  the  bands  of  the  assignor.  The 
record  contains  what  purports  to  be  a  copy 
of  the  assignee's  report,  made  after  the  filing 
with  liim  of  Belfeld  &  Go.'s  judgment,  and 
befcffe  any  dividend  was  ordered  by  the 
court,  which  sets  forth  the  service  upon  th& 
assignee  of  a  copy  of  the  Judgment;  the  at- 
tachment by  the  petltloD«*8,  after  the  assign* 
ment,  of  a  portion  of  the  goods  assigned,  to 
satisfy  their  dalm;  and  the  sale  of  the  prop- 
erty by  virtue  of  an  order  in  their  behalf 
made  In  the  cause  by  the  court, —and  as- 
sets that,  aa  the  assignee  is  advised,  they 
waived  their  claim  against  the  estate  by 
prc»ecutlng  their  attachment  to  judgment 
Upon  a  hearing  the  court  denied  the  prayet 
of  the  petldooers,  and  they  have  brought  the 
case  here  for  review.  The  Judgment  is  as- 
signed for  error. 

The  contention  of  the  petitioners  Is  that 
no  objection  waa  made  to  the  claim  filed  by 
the  assignee^  as  required  by  the  assignment 
law,  and  that,  therefore,  the  duty  of  the 
court  to  order  the  payment  to  them  of  their 
distributory  share  was  mandatory.  The  act 
regulating  assignments  provides  that  any 
person  Interested  may  appear,  before  a  divi- 
dend shall  be  made,  and  fila  with  the  clerk 
any  exceptions  to  the  claim  or  demand  of 
any  credlftr,  whereupon  the  claim  shall  be 
adjudicated  by  the  coiu*t,  and  If  no  excep- 
tion be  made  to  a  daim  filed,  or  If  It  has 
been  &vorably  adjudicated,  the  court  shall 
order  the  assignee  to  make,  from  time  to 
tlme^  fair  and  equal  dividends  among  the 
creditors.  Sess.  Laws  1885,  p.  45.  We 
think  the  report  of  the  assignee,  as  It  Is 
shown  by  the  record,  contained  an  exception 
to  the  claim  which  fuHy  satisfied  the  require- 
ments of  the  law.  It  is  true  that  the  word 
"exception."  or  "objection"  was  not  used; 
but  the  facts  stated  constitute  an  objection, 
and  that  the  assignee  Intended  the  statement 
aa  such  is  shown  by  his  suggestion  that  the 
petitioners,  by  their  acts,  hiid  waived  their 
daim.  While  the  assignee  may  not  have 
lieea  himself  a  creditor,  he  reiwesented  the 
creditors.  It  was  in  their  behalf  that  the  ob- 
jecUon  waa  made,  and  it  was  not  Improper 


that,  as  the  F«pi«eeiitattve  of  those  tnterestp 
ed,  he  should  moke  U.  By  the  terms  of 
the  act  the  assent  of  creditors  to  an  assign- 
ment for  their  benefit  is  presumed,  and  such, 
also,  is  the  law  Independent  of  statutory  en- 
actment, but  the  prestunptlon  Is  not  conclu- 
sive. It  Is  not  compulsory  upon  a  emlitor 
to  assent  to  an  assignment  made  for  his  ben- 
efit In  common  with  other  creditors,  but  his 
right  to  a  proportionate  share  of  the  assets 
depends  up<Mi  such  assent  It  Is  not  per- 
mitted to  him  to  Mow  hot  and  cold.  He 
cannot  repudiate  an  assignment,  and  at  the 
same  time  participate  in  its  bNieflts.  A  sei- 
zure and  sale  by  one  creditw,  under  sum- 
mary process,  of  a  portion  of  the  assets,  di- 
minishes to  that  extrat  the  general  fund  out 
of  which  the  debts  are  to  be  paid.  The  pe- 
titioners, as  is  alleged,  attached  a  oonsld^n- 
ble  quantity  of  the  property  assigned  to  sat- 
isfy their  Individual  claim;  and,  having  so 
prevented  the  assignee  from  admlnisto^lDg 
the  whole  estate  for  the  benefit  of  all  in- 
terested. It  would  be  manifestly  unjust  to 
the  other  creditors  to  permit  the  petitioners 
to  share  with  th^  the  avails  of  the  residue. 
And  it  is  immaterial  whether  the  attempt  ot 
the  petitioners,  by  their  attachment  proceed- 
ings, to  secure  a  preference  for  themselves, 
results  in  ultimate  success  or  failure.  By 
success  they  will  have  appropriated  to  them- 
selves assets  which  should  have  been  ad- 
.mlnlstered  for  the  equal  b^ieflt  of  all  the 
creditors;  and  a  failure  does  not  restore 
property  which  has  been  sold,  and  the  value 
of  which  it  may  require  a  consideonble  out 
lay  of  expense  and  costs  on  the  part  of  the 
estate  to  recover  from  the  petltlon«*8. 

What  we  have  said  Is  merely  tiie  expro^ 
slon  of  an  oplnlcm  upon  the  queations  dis- 
cussed by  coimsel,  and  upon  the  facts  as  we 
assume  them  to  have  been.  What  showing 
was  actually  made,  upon  which  the  court 
based  Its  Judgment,  Is  not  indicated  in  the 
record.  An  issue  of  fact  waa  made  by  the 
pleadings,  but  whether  It  was  det^-mlned 
upon  evidence  Introduced,  or  -apoa  an  agreed 
statement  of  counsel,  we  are  not  advised.  At 
the  time  of  the  rendition  of  the  Judgment 
the  petltlonera  were  granted  90  days  within 
which  to  file  their  bill  of  exceptions,  but  there 
is  no  bill  0*  exceptions  in  tlie  record.  An 
exception  to  the  final  judgment  was  essen- 
tial to  Its  review  upon  the  facts,  and  such 
exception  could  be  preserved  only  In  a  bill 
of  exceptions.  Bumell  v.  Wachtel  <Colo. 
App.;  April  term,  1894)  36  Pac.  887.  We  have 
expressed  our  opinion  upon  a  hypothetical 
case  made  by  the  ailments  of  the  respect- 
ive counsel;  but  without  any  facts  before 
us,  and  with  a  judgment  unexcepted  to,  it  Is 
mauifcst  that  it  is  beyond  our  power  to 
pass  upou  the  actual  case,  and  we  are  com- 
pelled to  assume  the  correctness  of  the  de- 
dsion  of  the  court  below.  The  Judgment  Is 
affirmed. 
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HOLDEN  T.  PIPER. 
(Conrt  of  Anteals  of  Gtdorado.  June  11, 1891) 
Trdbt3— Following  Misapplied  Fcnds  —  Co:)ru> 

9IOX. 

When  a  banker,  appointed  administrator 
of  an  estate,  has  chanced  the  funds  cullected  in- 
to his  xeneral  deposit  account,  and  thereafter 
aasiffnea  for  the  benefit  of  creditors,  the  admin- 
iBtrator  d.  b.  n.  cannot  follow  the  funds  into 
the  hands  of  the  banker's  assignee,  nor  be  de- 
creed a  preference  in  respect  thereof. 

Krror  to  district  court,  Pueblo  county. 

In  the  matter  of  tbe  petLtton  of  D.  L. 
Holdeo,  administrator  d.  b.  n.  of  the  estate 
of  John  T.  gulilvan,  deceased,  against  C.  J. 
Piper,  assignee  of  the  estate  of  Frederick 
Kohrer.  Judgment  for  petitioner  for  amount 
In  bands  of  assignee.  Error  and  cross  error 
assigned.  Reversed. 

Ectts  &  Vates  and  B.  F.  McDanlel,  for 
plaintiff  In  error.  D.  McCasklU,  for  defend- 
ant In  OTor. 

BISSELIi,  P.  J.  For  some  years.  Fred- 
erick Itobrer  was  doing  business  In  the  city 
of  Pueblo  as  a  baiilver,  under  the  name  of 
the  Bimk  of  Pueblo.  In  1800  he  was  ap- 
pointed administi-iitor  of  tbe  estate  of  John 
T.  Sullivan,  and  as  such  representative  col- 
lected about  $4,000.  Of  this  sum,  be  dis- 
bursed. In  tbe  course  of  bis  administration, 
!L  little  upwards  of  $1.1*00,  leaving  $^,301.58 
imaccoimted  for.  On  tbe  last  day  of  May, 
1SU2,  be  made  a  statutory  general  assign- 
ment for  tbe  benefit  of  bis  creditors;  and  at 
the  date  of  the  present  litigation  tbe  defeud- 
imt  in  error.  Piper,  was  tbe  assignee  of  tlie 
estate.  Bobrer  turned  over  $501.80  to  The 
ajaslgnee.  There  was  probably  other  proper- 
ty belonging  to  tbe  assignor  which  passed  by 
the  transfCT,  but  to  what  extent,  and  of  what 
it  consisted,  tbe  record  is  silent  In  tbe  Sip- 
tember  following,  Holden,  the  present  plain- 
tiff in  error,  filed  a  petition  in  the  matter, 
and  prayed  a  decree  that  tbe  assignee  be  di- 
rected to  pay  him  tbe  unpaid  balance  of 
$3,^64.58,  and  that  Sullivan's  estate  be  given 
a  preference  over  all  the  other  of  Itohrpr's 
creditors.  When  the  petition  was  filed  tbe 
assignee  took  issue,  and  tbe  case  was  beard 
upon  an  agreed  statement  of  facts.  This 
proof  established  tbe  facts  above  stated,  and 
fiu-tber  that,  during  a  period  of  about  two 
years  subsequent  to  the  date  of  his  appolut- 
ment,  Itobi-er  bad,  from  time  to  time,  re- 
ceived tbe  moneys  which  went  to  make  up 
the  total  sum  belonging  to  the  Sullivan  es- 
tate. The  petition  Is  silent  as  to  the  exact 
dates  of  tbe  payments,  and  simply  recites 
that  witbiu  a  period  named  all  the  money 
had  been  received.  This  period  antedates 
tbe  assignment  by  some  two  or  more  weeks. 
Itobrer  used  the  money  which  he  received  In 
his  general  business,  mingled  It  indiscrimi- 
nately with  his  other  funds,  and  ti-eated  It 
as  personal  assets  In  the  transaction  of  his 
business  and  In  the  payment  of  his  debts. 
Aside  from  this  general  statement,  there  la 


no  showing  as  to  the  time  when  the  last 
money  was  collected,  nor  whether  any  of  it 
went  into  other  propeity  wblcb  passed  to  the 
assignee. 

On  this  state  of  facts  the  petitioner  claimed 
that  the  fimd  which  Bobrer  bad  appropri- 
ated was  a  trust  fund,  and  whatever  proper- 
ty he  transferred  to  the  assignee  was  im- 
pressed with  a  lien  in  favor  of  the  estate, 
which  tlie  present  administrator  had  a  right 
to  assert  against  Kohrer's  general  creditors. 
Measurably  accepting  this  claim  as  well 
founded,  tbe  court  decreed  that  the  cash  on 
hand  at  the  time  of  the  assignment  should 
be  paid  to  the  administrator,  and  dismissed 
the  petition  as  to  the  residue.  The  Judg- 
ment entered  cannot  stand.  Tbe  assignee 
assigns  cross  error  as  to  the  Judgment  for 
$;>51.80,  and  his  error  Is  well  laid.  The  ad- 
ministrator is  entitled  to  no  decree  giving 
him  a  preference  over  Itohrer's  general  cred- 
itors. There  has  been  considerable  conflict  of 
opinion  among  tbe  courts  as  to  the  limita- 
tions which  restrict  the  doctrine  that  trust 
funds  may  be  followed  into  tiie  bands  of 
tbhrd  parties,  and  eltbra:  the  funds  them- 
selves, or  the  property  into  wblcb  they  bnve 
gone,  be  subjected  to  a  liability  reRiiltbig 
from  their  original  trust  character.  The  su- 
preme court,  in  Bank  v.  Hummel,  14  Colo. 
250,  23  Pac.  08G,  accepted  the  rule  of  the 
more  modem  cases,— tliat  funds  might  be 
pursued,  and  Impressed  with  their  trust 
character,  even  though  tbe  trust  property  it- 
self consisted  of  money,  which  was  without 
the  earmarks  formerly  held  essential  to  tbe 
application  of  tbe  doctrine.  This  case  un- 
doubtedly went  to  the  uttermost  limit  in  the 
assertion  of  tbe  rule  that,  so  long  as  trust 
property  conld  be  traced  and  followed.  It 
should  remain  subject  to  the  trust,  and 
wb«"ever  trust  funds  were  mingled  with  an- 
other's assets  tbe  whole  would  be  treated  as 
trust  property,  except  In  so  far  as  the  de- 
faulting trustee  might  be  able  to  distinguish 
his  own  property  from  tbe  trust  estate.  This 
case,  however,  as  stated  In  that  opinion,  and 
as  reconsidered  on  a  subsequent  appeal  lu  2 
Colo.  App.  571,  32  Pac.  72,  must  be  viewed 
In  the  light  of  the  facts  which  constituted 
that  particular  controversy.  Tbe  contest 
there  was  between  tbe  administrator  of  Ev- 
erett and  tbe  First  National  Bank.  Tbe 
baulc,  at  the  time  of  the  asslgumeut,  had  on 
deiKJSlt  some  $0,000.  The  fimd  In  contro- 
versy was  adjudged  to  be  a  part  of  this  de- 
posit. In  other  words,  it  was  thtre  liolden 
that  tbe  evidence  established  that  Ileatley's 
money,  to  the  extent  of  the  amount  of  the 
draft,  was  directly  traceable  to  the  general 
fund  which  passed  to  tbe  administrator,  as 
part  of  the  assets  of  Everett's  estate,  at  tbe 
date  of  bis  death.  The  transaction  which 
was  regarded  as  a  payment  of  money  into 
tbe  bank  by  Heatley  occurred  on  the  17th  of 
April,  which  was  the  day  of  Everett's  death, 
and  consequently  the  day,  legally,  of  Hum- 
meira  soccesslon  to  hia  Interest  For  these 
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reftMHU  it  rniut  not  be  aMnnMd  titiat  either 
of  tlioee  cues  has  decided  that  there  Is  no 
necessity  to  trace  the  trust  funds  Into  the 
property  which  pesaes  to  the  amignee,  or  to 
the  representatiTe^  but  the  rule  Is  to  be  tak- 
en as  subject  to  that  limitation.  That  this 
Is  true  is  Tery  comidetely  demonstrated  by 
the  very  able  and  perspleacloas  opinion  of 
Mr,  Justice  Goddard  in  a  recent  case  In  the 
supreme  oonrt.  McClnre  v.  Board,  M  Poc. 
7U3.  The  court  there  reoognlses  the  rule 
that,  whOOTer  pn^erty  held  In  trust  has 
been  miaanriled,  it  may  be  followed,  but  up- 
on omdition  tJiat  the  proper^  can  be  traced, 
In  which  erent,  whether  In  the  old  or  the 
new  fonn,  it  may  be  subjected  to  the  use 
,of  the  ceatol  que  trust.  The  court  apparent- 
ly had  some  difficulty  In  escaping  the  force 
of  the  case  of  McLeod  r.  Brans,  66  Wis.  401, 
28  N.  W.  173,  214,  and.  fbr  the  purposes  of 
announcing  the  rule  to  be  followed,  quotes 
from  the  dissenting  oidnlon  of  Judge  Oasso- 
day*  who  said:  "An  equitaUe  lien  exists  only 
when  the  trust  moo^  is  directly  or  indirectly 
traceable  to  the  fund  sou^t  to  be  charged." 
This  drcnmstance  clearly  discloses  the 
trend  of  the  opinion.  The  doctrine  stated  is 
in  Tery  complete  harmony  with  the  best- 
considerGd  case^  and  very  accuraMy  enun- 
dates  the  law.  The  case  In  WIscontdn  has 
rtnce  been  overruled  in  the  Xonotucic  Silk 
Go.  Case,  ho^after  dted.  In  the  lattv  case 
It  was  ctearly  settled  that,  to  entitle  a  trust 
creditor  to  a  preference,  it  must  be  satis- 
factorily established  that  tlie  ^vperty  of  the 
insolTOiti  remaining  tor  distribution,  indudee 
the  iHroceeds  of  the  trust  estate.  Nonotuck 
SUk  Go.  T.  Flanders  (Wis.)  58  N.  W.  333; 
Carin  t.  Gleason,  105  N.  Y.  257,  11  N.  El. 
304:  Elerator  Go.  t.  dark  (N.  D.)  53  N.  W. 
175;  lAttle  T.  Ghadwtek,  151  Mass.  100,  23 
N.  B.  1005;  Bank' t.  Ooetz,  138  111.  127,  27 
X.  B.  007;  ElUson  t.  Moses,  OS  Ala.  221,  11 
South.  347;  Sherwood  r.  Bank,  04  Mich.  78, 
63  H.  W.  823L  A  ctmslderatlon'of  the  facts 
stated  at  the  outset  of  this  oplntoa  rery 
readily  satires  us  that  the  case,  as  laid, 
does  not  come  within  the  Units  essential  to 
the  application  of  the  doctrine.  All  the  case 
shows  is  that  Rohrer,  as  admlntstrator,  re- 
cdvcd  funds,  and  ndaapproprlated  them,'  ul- 
timately became  insolvent,  and  transferred 
his  estate  to  an  assignee.  What  of  the  trust 
funds,  If  any,  passed  to  the  a8Blgneev--wheth- 
er  in  tiie  shape  of  the  original  moneys  re- 
orived  by  Rohrer,  w  of  oth^  funds  Into 
which  it  bad  been  transmated,— or  what 
^Wperty  passed  by  the  assignment  Into 
ytiach  trust  funds  had  gtme,  the  record  does 
not  disclose.  Under  these  circnmstauces.  It 
Is  manifest,  the  court  was  powerless  to  de- 
cree any  i»eference  to  the  administrator. 

It  was  seriously  contended  In  the  argument 
that,  because  the  plaintiff  in  erroe  was  an 
administrator  de  bonis  non,  he  could  in  no 
event  maintain  his  petition,  since  his  only 
rights  and  remedies  concerned  the  nnadmin- 
istered  portion  of  the  estate.     Xhls  was 


doUbfleBS  the  anddnt  tiflei  and  It  affli  prtt- 
vails  In  some  states,  though  the  man  mod- 
em doctrine  has  enlarged  the  powers  of  such 
an  administrator  with  reference  to  the  de- 
ccdent'p  jiroperty.  It  Is  iweless  to  investl)- 
gate  this  question  In  Colorado,  since  our  stat- 
utes (Gen.  8t  f  354S;  MlITs  Ann.  Bt  I  4720) 
entirely  dhiposs  of  this  qnAtloat..  By  these 
statutes  there  is  preserved  to  such  an  ad- 
ministrator full  authorl^  to  rraort  to  such 
remedies  as  may  be  essential  to  preserve  w 
recover  the  estate  of  his  decedent,  wheth» 
from  strangers  or  from  former  representa- 
tives. 

The  court  erred  in  decreeing  the  adminis- 
trator entitled  to  a  preference  as  to  $5S1.S0. 
and  the  judgmrait  Is  according^  reversed 
and  remanded.  Bevorsed. 


POUNBSTONE  et  al.  t,  H017P. 

(Court  of  Appeals  of  Colorado.   June  11, 1894.) 

Mortoagob's  Equity— Attachm est— Kbmkdt  or 
MoKTOAOBB— Defect  or  Paktieb  —  How  Quss- 
TiOH  Raised. 

1.  When  a  mortgagee  baa  poaBemion, 
through  her  agent,  of  specific  mortgaged  prop- 
ertj',  she  may  sue  persous  taking  the  same  un- 
der an  attachment  against  the  mortgagor, 

2.  A  creditor  cannot  reach  a  mortgaa<«r*H 
eQuitr  of  redemptioa  in  a  diattel  by  attaching 
the  diattel. 

3.  A  defect  of  parties  can  only  he  taken 
advantage  of  by  demurrer  or  by  answer. 

Appeal  from  district  court,  Rio  Grande 
county. 

Action  by  Clara  E.  Holt  against  John  J. 
Poundstone  and  others.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Ira  J.  Bloopifleld,  for  ^pellants.   O,  M. 
Corlettf  for  appellee. 

BISSBLL.  P.  J.  TWs  suit  Is  the  outgrowth 
of  the  litigation  which  sprung  up  between  the 
different  creditors  at  Qarrlbon  &  Howard. 
Part  were  ,  secured  by  smidry  mortgages  which 
the  firm  executed  at  the  ilm4  of  their  failure, 
and  the  remainder  were  omitted  from  the 
preferred  list.  Some  tacts  which  are  not 
properly  before  the  court  in  this  particular 
case  will  be  suggested.  In  order  to  moke  the 
controTersy  and  decision  perfectly  Intdligi- 
ble.  The  principal  question  raised  has  Just 
been  disposed  of  in  an  opinion  announced  by 
the  court  in  the  case  of  Grocer  Co.  v.  Garri- 
son (decided  at  the  present  term  of  the  court) 
37  Fac  31.  A  motion  was  filed  In  the  pres- 
ent case  for  leave  to  file  the  printed  abstract 
in  ttiat  one  for  the  purpose  of  bringing  be- 
fore the  court,  to  aid  the  determination  of 
this  suit,  the  evidence  talien  therein.  At  the 
time  of  the  trial  the  parties  stipulated  that 
the  evidence  in  that  case,  In  so  far  as  it  was 
material  and  relevant,  might  be  used  on  the 
trial  of  the  issue  presented  by  the  parties 
here.  Presnnuibly,  that  evidence  was  consld- 
ere&  by  the  court  b^Wf  but  Xlie  parties 
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Called  to  presOTe  It  bi  the  present  record  In 
ntcli  a  way  that  it  is  legltimatel7  before  the 
court  for  coiulderatioiL  It  la  also  true  that 
the  bill  of  exceptions,  as  filed  In  this  case,  Is 
authenticated  in  a  manner  which  prerents  ns 
from  considering  any  matters  of  fact  suggest- 
ed In  the  briefs.  The  certificate  fails  to  state 
that  the  bill  of  exceptions  contains  all  the 
avUence  Introduced,  and  In  fact,  by  express 
itatement,  excludes  exhibits  which  were  prob- 
ably ofiFered.  A  copy  of  the  bill  of  excep- 
tions In  the  McOord-Bragdon  Case  was  like- 
wise not  made  a  part  of  the  present  record. 
BO  that  in  these  respects  the  court  Is  very 
cmsiderably  hampered  In  the  irtatement  of 
Its  conclusions.  In  general,  It  may  be  said 
that  In  January,  1892,  Garrison  &  Howard 
were  merchants  doing  business  la  Garrl* 
gon.  In  the  latter  part  of  the  month  they 
executed  dlrere  notes  and  mortgages,  and  de- 
livered them  to  sundry  of  their  creditors, 
who  immediately  took  possession  of  their 
stock  of  merchandise,  and  of  whatever  other 
property  the  firm  owned.  The  appellee.  Holt, 
was  one  of  the  number,  and  she  evidently  re- 
ceived a  mortgage  upon  certain  personal 
propwty,  of  the  value  of  about  $350.  The 
property  need  not  be  specified.  The  security 
named  the  articles  mortgaged,  and,  accord- 
ing to  the  Judgment,  possession  was  deliv- 
ered to  the  mortgagea  SubseQuently,  the 
present  appellants  seized  the  property  under 
a  writ  of  attachment  issued  In  a  suit  brought 
by  Miles  against  the  firm  to  recover  a  debt 
owed  by  the  copartnership.  The  constable 
attempted  to  levy  his  process  upon  this  par- 
ticular proi>erty,  took  It  Into  possession,  and 
ultimately  sold  it,  and  the  present  action  was 
brought  to  recover  Its  value. 

A  good  many  questions  are  discussed  by 
counsel,  bat  the  resolution  of  a  few  of  them 
will  SQ*ve  to  adjudicate  the  rights  of  the  par- 
ties. The  appellants  contend  that,  according 
to  the  testimony  In  the  record,  the  various 
mwtgagees  to  whom  Garrison  &  Howard 
bad  transferred  their  property  turned  their 
IMMsesdmi  over  to  <me  Shotwell,  as  their 
agent,  who  held  the  propraiy  ft>r  the  benefit 
of  the  various  parties.  Upon  this  simple 
circumstance  an  argument  la  made  that  the 
mortgagees  were  Jointly  in  possession,  and 
therefore  without  right.  Individually,  to  i^alo- 
taln  actions  for  any  interference  with  their 
possession.  We  are  not  required  to  solve  the 
proUem  as  to  the  effect  of  the  api>o]ntment 
of  a  Joint  agent  upon  the  individual  rl^ts  of 
the  mortgagees.  If  it  be  true,  as  we  most 
assume  for  the  purposes  of  this  decision,  that 
the  mortgage  to  the  appellee,  Holt,  was  of 
this  speciflo  property,  her  rights,  as  mort- 
gagee, were  not  at  all  affected  by  the  cir- 
cumstance  that  the  property  was  holdra  for 
her  by  Shotwell,  who  was  likewise  the  agent 
of  other  mortgagees,  and  in  possession  of 
other  parts  of  the  property  mortgaged.  But 
in  the  present  case  this  matter  does  not  seem 
to  be  involved.  The  mortgage  covered  ^e- 
dflo  propertyi  which  was  takai  by  the  war 


■table;  and  the  rl^t  of  action  at  once  ao- 
emed  to  the  mortgagee,  by  reason  of  this  in- 
terference with  her  possession.  Whatever 
the  facts  may  be  In  regard  to  the  matter,  or 
whatever  the  record  may  show,  the  question 
of  parties  is  not  before  the  court  It  Is  well 
settled,  under  onr  Oode^  that,  where  there  is 
a  defect  of  parties.  It  is  the  du^  of  tiie  com- 
plaining defendant  to  raise  this  question 
tiier  by  demurrer  or  by  Bwwet,  and  he  Is  not 
pmnltted  to  rely  np<»  tiie  proctf  to  suKKHt 
his  attack.  Not  having  pleaded  It,  he  can* 
not  now  question  the  right  of  the  appellee  to 
maintain  her  suit  The  status  of  the  app^ 
lants,  aa  party  plalntUF,  and  officer  taking  the 
property,  has  been  entirely  settled  by  the  so- 
preme  court  Metsler  r.  James,  12  Oolo.  822, 
19  Pac.  885;  Stevenson  r.  Lord,  16  Oolo.  181, 
25  Pac.  813.  The  ronedy  of  the  attadmient 
or  ezecuti<m  creditor  In  relation  to  property 
cayereA  by  a  mortgage  Is  well  settled  by  those 
adJudlcaUona  The  officer  was  without  the 
right  to  take  the  property  from  the  mortga- 
gee, Dor  can  he  reach  any  surplus  which  may 
be  coming  to  the  mortgagor  by  such  a  seizure. 
II  the  attaching  creditor  Imagines  that  tbe 
equity  is  of  some  value,  the  statute  deter- 
mines the  course  which  he  must  pursue  to 
make  tiiat  surplus  available  for  the  payment 
of  his  debt  Failing  In  this  remedy,  he  may 
not  preserve  his  rights  by  a  seisure  of  the 
property. 

It  Is  seriously  contended  tqr  the  appdlants 
that  those  dedslons  are  inapplicable,  and  in- 
decisive  of  the  present  suit  because  of  tbe  In- 
validity of  the  security  In  the  present  case. 
It  is  seriously  urged  that  the  mmtgage  is  in- 
valid because  it,  with  tbe  other  securities, 
amounted  to  a  transfer  of  afl  the  debtors' 
property,  and  therefwe  became  a  general 
assignment  undw  the  statute,  whereby  all 
the  creditors  were  entitied  to  share  ratably  In 
the  distribution  of  the  assets  of  the  insolvwt 
firm.  If  the  testimony  whldi  had  heea  taken 
In  the  other  case  had  been  preserved  by  a 
proiier  bill  of  exceptions  In  this,  whereby  an 
the  facts  necessary  to  a  declrion  were  proper* 
ly  before  tbe  court,  this  contention  must  have 
been  determined  against  tiie  appeUants.  The 
result  would  have  been  unchanged,  evai  mi- 
der  those  drcumstances.  We  held  In  the 
Oase  of  McOord-Braf^<m  Grocer  Company, 
h^etofore  referred  to,  that  the  principle 
was  Inapplicable;  that  the  transfers  did  not 
amount  to  an  assignment,  but  that  the  mort- 
gagees took  their  property  freed  from  any 
consequences  which  would  attach  In  a  case  of 
a  general  assignment  under  tbe  statute.  It 
would  be  a  matter  of  supererogation  to  re- 
state tbe  reasons  of  the  rule,  or  to  reframe 
tbe  argument  by  which  it  was  sup[>orted. 
The  situation  of  the  present  case  does  not  re- 
quire It  and  no  good  purpose  would  be  sub- 
served by  a  reargument  of  the  proposition. 
It  is  enough  to  say  that  there  Is  nothing  In 
the  present  record  which  compels  us  to  re- 
verse the  case,  and  it  wlU  accocdiogliy  be  af* 
firmed.  Affirmed. 
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POUKDSTONS  T.  31ABBIT. 

(Co art  of  Appeals  of  Colorado.   June  11.  18M.) 

Appeal  from  district  court,  Rio  Grande  cotin- 
ty. 

Action  by  Jay  D.  Maben  againat  John  J. 
Poundstoue.  There  was  a  Jndgmeut  for  plain- 
tiff, and  defendant  ^(leals.  Affirmed. 

Ira  J.  Bloomflcld,  for  appellant.  C.  M.  Cor- 
lett,  for  appellee. 

PER  CURIAM.  Tills  case  was  brought  up 
with  the  preceding  one,  of  Poundstone  v.  Holt, 
37  Pac.  35:  and  wtifle,  of  necessity,  two  rec- 
ords were  filed,  both  cases  were  treated  and 
argued  as  one,  tboagh  separate  judcmotts  must 
be  entered.  If  the  record  in  the  preeent  case 
mav  be  treated  as  contaiuiDg  all  the  matters 
exhibited  by  that  filed  in  the  preceding  cause, 
the  aame  jnd^ent  must  consequently  be  en- 
tered. For  the  reasons  expressed  for  the  aflSrm- 
aoce  of  the  judgment  In  the  preceding  cause, 
this  will  be  affirmed.  Affirmed. 


FLICK  T.  GRAHAM. 
(Goort  of  Appeals  of  Colorado.  June  11,  ISM.) 
Salb  of  Crops^Chaxob  of  Posskssion. 
Assertion  of  ownership  and  control  of 
crops,  accompanied  by  possession  until  they  are 
harvested  and  secured,  and  the  vendor's  recog- 
nition, are  sufficient  evidence  of  title  in  the 
purchaser  to  warrant  a  verdict  in  favor  of  his 
mortgagee  amler  a  mortgage  executed  while 
he  was  so  in  possession,  as  against  a  subse- 
qnent  purchaser  from  the  vendor. 

Krror  to  district  court,  Arapahoe  county. 

BepleTlD  by  John  H.  Graham  against  Wil- 
liam Flick.  Judgment  for  plaintiff.  De- 
fendant brlDgs  error.  Affirmed. 

James  A.  Kilton,  for  plaintiff  in  error. 
Whltford  &  Llndsley,  tor  def»idaiit  In  errcv. 

REED,  X  It  appears  that  Mary  J.  and  J. 
B.  Ehnory,  being  the  owners  of  a  farm  In 
JeffflTBon  counly,  rented  It  to  Jacob  Ely  for 
the  year  1892,  who  occupied  It  with  his  fam- 
ily, planted  and  cared  for  tbe  crops,  and 
conducted  the  J^rm  until  some  time  in  tbe 
UKHith  of  July,  when  be  sold  and  delivered 
tbe  growing  crc^s  to  one  Gem-ge  McKay, 
who  entered  into  the  possession.  Irrigated, 
harvested,  and  stacked  the  crops  of  grain 
and  bay.  After  the  transfer  to  McKay,  the 
temily  of  Ely  still  occupied  the  bouse,  and 
McKay  stayed  with  them  when  at  tbe  farm. 
Ely  blmself  had  foond  other  employment, 
and  was  away  during  the  week,  but  came 
home  to  spend  the  Sabbath.  His  two  boys 
were  employed  by  McKay.  As  to  how  Mc- 
Kay became  the  purchaser  of  tbe  growing 
crop  and  other  personal  property,  the  evi- 
dence is  meagw  and  unnatlsftictory.  That 
he  had  possession  and  control  Is  established 
beyond  controversy.  While  so  in  the  pos- 
session and  contnrf,  he  executed  a  chattel 
mortgage  of  the  growing  crop  and  other  per- 
sonal property  to  defendant  in  error  to  se- 
cure advances  made.  After  harvesting  and 
securing  the  crop,  McKay  went  to  the  moun- 
tains, and  was  gone  some  eight  days,  Ely 


and  family  still  occupying  the  house  upon  the 
farm.  During  the  absence  of  McKay,  S3y, 
clfUmlng  to  be  the  owner,  sold  the  grain  and 
hay  In  the  stack,  and  other  personal  prop- 
erty, to  Flick,  the  plaintiff,  put  him  In  pos- 
session of  the  house,  etc.,  and  left  the  coun- 
try. Flick  claiming  to  be  the  owner  in  pos- 
aeasioa  of  the  house  and  property,  defendant 
brought  this  suit  in  replevin  to  get  posses* 
fllon  of  the  proffetty.  A  trial  was  had  to  a 
jury,  who  found  for  the  plaintiff  (defendant 
In  error).  From  such  vo-dict,  and  the  Judg- 
ment following,  the  appeal  is  prosecuted  to 
this  court 

There  was  no  question  to  be  determined  by 
the  Jury  but  that  of  ownership  and  posses- 
sion. Both  parties  claimed  title  from  the 
same  source,  originating  at  different  dates,— 
that  of  McKay  In  July,  and  that  of  Flick  In 
September.  The  principal  argument  of 
plaintiff  is  to  the  effect  that  there  was  no 
legal  testimony  to  establish  the  possession 
and  ownership  of  McKay.  We  cannot  adopt 
this  contention.  The  fact  of  his  assertion  of 
ownership  and  control  until  the  crops  were 
secared  In  stack  and  Ely's  recognition  are 
fully  established.  That  Flick  afterwards 
bought  the  same  property,  and  paid  for  It,  Is 
also  fully  established.  Hie  cpiestlon  of  title 
of  the  respective  claimants  seems  to  have 
been  fairly  submitted  to  the  Jury,  and  found 
by  It,  as  a  question  of  fact.  In  favor  of  Mc- 
Kay, and  through  him,  by  virtue  of  the  chat- 
ty mortgage,  in  defendont  According  to 
the  well-settled  role  of  this  court,  such  find- 
ing Is  conclusive. 

The  third,  fourth,  and  fifth  assignments 
of  error,  relied  up<m  In  argument,  are  that  the 
court  erred  In  refusing  certain  evidence  of- 
fered. As  above  stated,  the  only  issue  to 
be  tried  was  the  title  to  the  property.  The 
evidence  offered  was  not  pertinent,  and.  If 
admitted,  would  in  no  manner  have  enllfi^t'- 
ened  the  Jury,  being  only  of  circumstances 
from  which  an  Inference  might  be  dravni. 
The  court  did  not  err  Id  rejecting  It.  The 
Judgment  of  the  court  below  will  be  af- 
firmed. Affirmed. 


GOE  et  al.  v.  BRITTOK  et  al. 
(Court  of  Anwals  of  Colorado.   June  11,  1894.) 
Apfbal  from  Couirrr  Count  — Hotici  —  Morion 

TO  PlSMISS. 

Sess.  Laws  1885,  p.  1S9,  §  4,  provides 
that.  If  an  appeal  from  the  county  to  the  dis- 
trict court  is  not  talcen  on  tbe  day  judgment  is 
rendered,  appellant  shall  serve  a  notice  of  ap- 
peal on  appellee  within  five  days  after  the  ap- 
peal is  taken,  and  If  such  notice  be  not  given 
the  appellee  may  at  any  time  before  such  notice 
is  actually  served,  and  after  the  time  when  it 
should  have  bera  served,  have  the  judgment  of 
tbe  county  court  affirmed,  or  the  appeal  dis- 
missed. HdfJ,  that  a  motion  to  dismiss  an  ap- 
peal for  failure  to  give  notice  of  the  appeal 
should  be  deuie<l  If  such  notice  is  given  at  any 
time  before  written  notice  of  the  motion  to 
dismiss  is  servod. 

Error  to  district  court,  Ohaflee  cpj^^. 
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Action  by  Britton,  Smith  &  Co.  agslnst 
oue  Reeve.  Defendant's  goods  were  seized 
under  a  writ  of  attachment,  and  Charles  A. 
Coe  &  Co.  intervened,  claiming  the  property 
and^  a  ctiattel  mortgage  executed  to  them 
by  Reeve.  Intervenars'  petition  was  dis- 
missed, and  thoy  bring  error.  Reversed. 

McCoy  &  McCoy,  for  plaintiffs  in  error. 
G.  K.  Hartensteln,  for  defendants  In  error. 

THOMSON,  J.  The  appellees  brought  salt 
in  the  county  court  of  Chaffee  county  against 
B.  F.  Reeve.  A  writ  of  attechment  was  sued 
out,  by  virtue  of  which  certain  goods  of  the 
detendojit  were  seized.  The  appellants  In- 
tervened, claiming  the  property  under  a 
chattel  mtnigage  executed  to  them  by  Reeve. 
The  OLUse  was  tried,  and  the  plalutlfb  had 
judgment  against  Reeve;  but  the  claim  of 
the  intervenerB  was  disallowed,  and  the  peti- 
tion of  intervention  dismissed.  They  fwayed 
on  apj)eal  to  the  district  court,  which  was 
^owed;  the  appeal  bond  to  be  filed  within 
10  days.  On  the  26th  day  of  March,  18S2, 
and  within  the  time  fixed,  the  bond  was  duly 
filed,  and  on  the  28th  the  record  was  filed 
with  the  clerk  of  the  district  court  Mo  no* 
tlce  that  the  appeal  was  talcen  having  been 
served  upon  the  pl^ntiffB  or  their  counsel, 
on  the  22d  day  of  June,  1802,  thc^  filed  tbelr 
motion  to  dismiss  the  appeal  for  that  reason. 
Xo  notice  of  the  motion  was  ever  given. 
On  the  1st  day  of  August  1802,  written  no* 
tice  of  the  appeal,  in  due  legal  form,  was 
served  upon  the  attorney  of  record  of  ttie 
plaintiffs,  who  on  that  day  Indorsed  upon 
It  his  acceptance  of  service.  On  the  2d  of 
August;  1802,  the  cause  was  heard  upon  the 
motl(»i  of  plaintiffs  to  dismiss  the  appeal, 
and  the  motion  was  sustained. 

The  statutory  provisions  concerning  ap- 
peals from  county  to  district  courts,  upon 
which  the  judgment  of  dismissal  was  based, 
are  as  f<dlows:  "Sec.  4.  If  the  appeal  be  not 
taken  on  the  same  day  on  whldi  the  judg- 
ment  Is  rend(H%d,  the  appellant  ^all  serve 
the  appellee,  or  his  attorney  of  record,  with- 
in five  days  after  the  appeal  is  taken,  with 
a  noUce,  in  writing,  stating  that  an  appeal 
has  been  taken  from  the  Judgment  therein 
specified,  which  notice  shall  be  served  by 
delivering  a  copy  thereof  to  such  appellee, 
or  his  attorney  of  record.  If  the  appellant 
fall  to  give  notice  of  his  appeal  when  such 
notice  Is  required,  the  appellee,  may,  at  any 
time  before  such  notice  is  actually  served, 
and  after  the  time  when  it  should  have  been 
served,  have  the  Judgment  of  the  county 
court  affirmed  or  the  api>eal  dismissed,  at 
his  option."  Sess.  Laws  1HS5,  p.  150.  Where 
notice  that  an  appeal  has  been  taken  is  not 
given  within  five  di^s  after  It  is  taken.  It 
Is  the  at)solute  right  of  the  appellee  to  have 
It  dismissed,  or  the  Judgment  affirmed. 
Webber  r.  Brieger,  1  Colo.  App.  02,  27  Tac. 
871;  Law  V.  Nelson,  1-i  Colo.  409,  24  Tae.  2. 
But  this  is  a  right  of  which  he  may  avail 


himself,  or  not,  as  he  may  see  fit  If  ho 
should  go  to  trial  without  raising  the  objec- 
tion, the  right  to  do  so  would  be  forere- 
gone.  Mackey  r.  Brlggs,  16  Colo.  143,  26 
Pac.  131.  To  procure  the  dlspo^tlon  of  an 
appeal  which  the  statute  authorizes,  some 
direct  action  on.  the  part  of  the  appellee  is 
necessary.  lie  must  make  application  to  tiie 
court  for  the  purpose,  and.  If  the  application 
be  not  made  till  after  service  of  notice  of 
the  appeal,  it  will  be  too  late.  So-vice  of 
notice  of  appeal  must  be  made  within  five 
days  attesr  the  appeal  is  talien,  but  if  there 
Is  a  defoult  in  this  particular  the  appeal  wUI 
stiU  be  saved,  if  the  notice  Is  served  before 
the  adverse  party  has  asserted  his  right  to  a 
dismissal  or  an  affirmance.  This  Is  clear 
from  the  language  of  the  statute.  In  ttils 
cose  the  motion  to  dismiss  was  filed  on  the 
22d  day  of  June,  and  the  notice  of  appeal 
was  not  served  until  the  1st  day  of  August; 
but  on  the  last-named  day  no  notice  of  the 
motion  had  been  ghren,  nor  was  it  ever 
given.  Written  notice  of  motions  is  re- 
quired in  all  cases  except  those  made  during 
the  progress  of  a  trial,  and  the  notice  must 
be  served  upon  the  opposing  party  or  his 
attorney  within  the  time,  and  in  the  manner, 
which  the  law  has  prescribed.  Civ.  Code, 
SI  S72-378.  We  have  bekl  that  without  such 
notice,  unless  it  Is  waived,  the  court  has  no 
Jurisdiction  to  pass  upon  a  motion.  Taylor 
T.  Derry  (Colo.  App.)  35  Pac  60.  Until  im- 
tice  is  served  there  Is  no  motion  which  the 
court  has  any  power  to  consider.  An  ap- 
plication for  an  wder  Is  not  regarded  as  har- 
lug  been  made  until  ilie  time  of  the  service 
of  the  notice;  so  that,  when  the  iflaintiffs 
received  notice  of  the  apitcal,  there  was,  in 
effect,  no  motion  pending  to  dismiss  It 
Straat  v.  Blanchard,  14  Colo.  44S,  448.  24 
Pac.  561.  It  Is  contended,  however,  tliat 
this  notice  was  waived  by  the  appearance 
of  counsel  at  the  heailng.  The  record  recites 
a  special  appearance  only  of  the  attorneys 
for  the  interveners,  but  at  the  time  of  the 
appearance  It  was  not  material  whether  It 
was  special  or  generaL  The  appearance  to 
the  motion  could  have  no  effect,  except  from 
the  time  at  which  it  was  made.  The  hearmg 
was  August  2d,  and  the  notice  of  appeal  was 
served  August  1st.  At  the  time  of  the  hear- 
ing, evcrj'thlug  necessary  to  make  the  ap- 
peal perfect  and  complete  had  already  been 
done.  The  Interveners  were  then  legally  in 
court  and  eutitlcd  to  a  trial  do  novo  of  their 
case;  and  this  fact  fm-nlshcd  the  very  rea- 
son why  the  motion  should  have  been  re- 
sisted, and  was  the  very  ground  upon  which 
It  should  have  been  denied.  There  Is  an 
affidavit  in  the  transcript  which  recites  that 
after  the  motion  was  filed,  and  before  the  no- 
tice of  appeal  vf&a  given,  the  motion  was 
calleil  in  opi>u  court,  set  for  hearing,  and 
continued  on  several  occasions.  In  the  pr^ 
cuce  of  counsel  for  the  interveners,  who  par- 
tldpated  in  some  dlscustdon  which  arose  in 
connection  with  the  motlon.^'-What  the  na- 
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tare  ot  flu  dlBcnadan  was,  Is  not  stated. 
Then  Is  nothing  In.  this  upon  wblcb  a  gen- 
ml  appearance  to  the  motion  could  be  predi- 
cated. Hayes  v.  James,  1  Colo.  App.  130, 
27  Faa  804.  The  Judgment  was  erroneouiE^ 
and  most  be  reversed.  Beversed. 


COLORADO  LAND  Sc  WATER  CO.  T. 
ADAMS. 

(Court  of  Appeals  of  Colorado.  Juae  11,  1S&4.) 
Specific  Pekformancb  —  Pabt  ExBcrmoir  of 

COKTBACT — FURKISeiNO  WATER  FOR  IrUIOATIOM 

— CosPoBATE  Contraoi^Batifioation. 

1.  The  specific  performance  of  a  contract 
by  bh  Irrigation  company  to  furnish  a  certain 
quantity  of  water  will  be  enforced  where  the 
other  party  has  constructed  a  Interal  drain  to 
the  canal,  several  miles  in  length,  for  the  pur^ 
pose  of  couT^ing  the  water  to  his  farm. 

2.  In  an  action  a^inst  an  irrigation  com* 
peny  to  compel  specific  performance  of  a  con- 
tract  to  furnish  water,  It  appeared  that  the 
promoter  of  the  company  emuloyed  an  agent  to 
solicit  snbscriptlons.  After  the  corporation  was 
formed,  the  promoter,  who  was  then  president 
of  the  company,  wrote  to  the  agent,  acknowl- 
ed^ng  that  the  cfmtracts  entered  Into  by  him 
before  the  corporation  was  formed  were  bind- 
ing ai>on  it,  but  ordered  him  to  make  future 
contracts  for  water  on  a  different  basis.  Held, 
that  the  corporation  had  adopted  the  contracts, 
ao  B8  to  be  honad  thereby,  and  oonld  not  aft- 
erwards change  Oieir  terms. 

Bh»eU,  P.  X,  dissenting. 

Appeal  tmm  district  court,  Otero  county. 

Action  by  R.  li.  Adams  against  the  Colo- 
rado Land  &  Water  Company.  Tboro  was  a 
judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Hartzell  &  Fatto'son,  for  appellant.  Gerry 
ft  Rittenhouse,  for  appellee. 

REED,  3.  This  was  a  suit  brought  for  the 
spedflc  performance  of  a  conti-act.  On  the 
28th  day  of  Jamrnry,  1890,  appellant  con- 
templated and  Intended  to  construct  an  ex- 
tensive canal  for  irrigating  purjwses;  the 
water  to  be  disposed  of  by  the  sale  of  per- 
petual water  rights,  each  for  80  acres  ot 
hind.  Appellee— being  the  owner  of  land 
which  would  be  under  the  ditch,  and  desir- 
ous to  secure  water— on  the  date  mentioned 
entered  Into  a  contract  with  app(^nt  ft>r 
the  purchase  of  a  right;  taking  the  agre^ 
ment,  in  parol,  of  appellant,  to  cxecuto  and 
deliver  a  deed  at  some  future  time,  and  exe- 
cuting and  delivering  a  promissory  note,  of 
whldi  the  following  Is  a  copy:  *'$S00. 
Rocky  Ford,  Colo.,  Jan.  28th,  1800.  AimtII 
Ist,  after  date,  for  value  received,  I  promise 
to  pay  to  the  order  of  the  Colorado  Land  & 
Canal  Company  eight  hundred  dollars,  with 
Interest  at  the  rate  of  10  per  cent,  per  an- 
num from  date  until  paid.  And  having  de- 
posited with  said  canal  company,  as  collnt- 
tral  security,  one  water  right,  I  hereby  au- 
thorize the  said  canal  company  or  assigns, 
npcHi  the  nonpayment  of  this  note,  to  sell 
said  collateral  at  public  or  private  sal^  at 


Its  optton^  and  wltboot  demand  or  notic& 
R.  L.  Adams."  The  canal  had  not  been  con- 
structed, nor  was  appellant  In  a  condition,  or 
prepared,  at  the  time,  to  make  conv^ances. 
The  canal  was  not  completed  until  July, 
1801,  although  55  miles  was  constructed  by 
November,  18D0.  For  a  history  of  the  canal, 
and  the  change  In  the  name  of  the  c&cportv 
tion,  etc.,  see  Colorado  Lund  &  Water  Co. 
V.  Rocky  Ford,  etc.,  Co.  (Colo.  App.)  34  Pac. 
580.  The  wator  right  to  be  deposited  as  col- 
lateral  8ecnrity>  mentioned  In  the  note,  was 
shown  and  conceded  to  be  the  one  purchased 
and  to  bo  received  from  the  appellant.  The 
contract  of  appellant,  as  established  by  the 
evidence  of  its  agent,  Ament,  who  made  It 
was  for  a  perpetual  water  right,  of  1.44  cu- 
bic feet  of  water  per  second,  from  the  15th 
of  April  to  the  1st  of  November  of  each  year. 
The  note  was  not  paid  at  maturity,  nor  was 
any  demand  made  toir  payment,  nor  any  deed 
of  the  wat^  right  tendered.  The  land  of 
app^ee  was  some  six  miles  from  the  Una  of 
the  canal,  and  he,  with  others  In  the  same 
vicinity,  similarly  situated,  and  under  con- 
tracts with  appellant,  constructed  a  lateral 
ditch  from  the  canal  to  their  lands.  As 
shown  by  Mr.  Ament  (app^ant's  agent),  In 
the  fall  of  1890  appellee  tendered  to  him  the 
money  in  payment  of  his  note,  and  demand- 
ed a  deed  for  the  water  right  He  said: 
"He  came  to  me  to  settle  up  for  the  water, 
and  get  his  water  deed  and  contract"  "Ho 
tendered  the  money  to  me,  but  I  preferred 
to  have  it  deposited  In  the  bank."  And  ap- 
pellee and  he  went  to  the  bank,  made  the  de- 
posit and  Instructed  the  cashier  to  pay  it  to 
appellant  when  it  delivered  to  the  bank  a 
deed  of  the  form  and  character  conceded  by 
the  agent  to  be  the  conveyance  agreed  upon. 
A  deed  was  sent  by  the  company,  which 
was  rejected  by  appellee,  and  shown  by  all 
the  evidence  to  have  differed  materially  from 
the  one  contracted  for.  The  quantity  of  wa- 
ter conveyed  was  1.08  cubic  feet  per  second. 
Instead  of  1.44  (reducing  it  by  about  one- 
fourth),  and  the  time  the  water  was  to  be 
furnished  in  each  season  was  reduced  nearly 
one-half.  It  does  not  appear  that  the  com- 
pany at  any  time  rescinded  or  denied  the  va- 
lidity of  the  contracts,  at  all  times  express- 
ing a  wlUingnesB  to  take  the  agreed  price. 
In  a  letter  written  by  the  president  to  Mr. 
Ament  his  agent  on  November  12,  1800,  ha 
said:  "Regarding  parties  of  whom  you  wrote, 
as  having  long  since  contracted  for  water  at 
the  old  price,  $800,  I  will  say  this  company 
raised  the  price  to  $1,000  on  or  about  Oct. 
15th;  but  tOlls  did  not  apply  to  any  previous 
obUgations,  and  parties  who  had  previously 
contracted  with  you  at  $800  will  be  entitled 
to  water  at  that  price,  if  closed  for  at  once." 
On  December  23,  1800,  Mr.  Chirke,  the  gen- 
eral manager,  wrote  the  agent:  "I  have  to 
advise  you  that  the  price  of  water  from  the 
canal  of  this  comi>any  has  been  placed  at 
$80(^  for  each  full-paid  pcrpetualjn^t^r  right 
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for  eighty  a«ree,  eonaUiHnff  <^  the  continnonB 
flow,  dnring  one  hundred  days  of  the  irrl^t- 
Ing  aeaflon,  of  1.0S  cable  feet  per  second." 
There  was  no  ImpcHrtant  controversy  ha  ro- 
gnrd  to  the  facts.  Appellant  '.nalsted  on  Its 
rlfrht  to  deliver  deeds  modified  as  to  time 
and  quantity.  Appellee  Insisted  upon  a  com- 
pllance  with  the  contract,  brousht  this  suit 
to  compel  specific  performance,  and  tor  dam- 
SLgea  In  the  loss  of  crops  for  the  fniltire  to 
deliver  the  water.  The  question  of  damage 
was  tried  to  a  Jury,  that  found  for  the  ap> 
pellee  in  ttie  sum  of  $240. 

The  court  fOund  and  decreed:  (1)  That  ap- 
pellant became  the  ownor  of  the  note.  Kot 
being  In  a  situation  to  comply  with  Its  con- 
tract for  the  delivery  of  water,  It  waived  the 
payment  of  the  note  at  maturity,  and  such 
waiver  extended  to  the  time  It  could  deliver 
the  water.  CO  That  appellant  contracted  to 
furnish  a  papetual  water  rlgSit,  1.41  cubic 
f6et  per  second,  and  that  It  was  to  be  fur- 
idahed  each  year  from  the  16th  of  April  until 
the  1st  of  November.  (3)  That  appellee,  on 
Decembw  12,  1800,  made  a  proper  t«id«r  of 
the  amount  due,  and  a  legal  demand  for  the 
ctmreyance.  (4)  That  the  only  deed  ten- 
dered was  frar  oidy  1.08  cuUc  feet  pa  second, 
and  for  100  days  lu  each  year.  Decre^ng  ap- 
pellee entlUed  to  specific  p«^ormance;  the 
deed  to  be  made  according  to  the  contract, 
as  to  quanti^  and  time;  the  appellee  to  pay 
the  (800  and  interest  Judgment  was  en- 
tered  for  the  sum  as  found  by  the  jury,  fw 
damages.  The  facts,  as  found  by  the  court, 
are  fully  warranted  by  the  evldencew  Such 
facts  being  established,  there  can  be  no  ques< 
tion  of  appellee's  right  to  recovor  such  dam- 
ages fOr  breach  of  the  contract  as  he  was 
shown  to  have  sustained,  and  the  finding  of 
the  jury  of  the  amount  la  conclusive.  The 
errors  assigned  are  far  more  ffeneml  than 
spcdflc.  They  are,  In  effect,  that  the  court 
eired,  and  that  the  decree  should  have  been 
for  the  other  party.  Only  one  legal  question 
Is  necessary  to  be  determined,— whether  this 
la  one  of  that  class  of  cases  where  specific 
performance  of  a  contract  should  be  decreed. 

In  this  case  we  are  relleTed  of  the  neces- 
sity of  examining  the  character  of  the  In- 
terest contracted  to  be  conveyed  by  appel- 
lant—whether real  or  powniU,  or  partaking 
of  the  nature  of  both.  The  old  rule,  that 
the  remedy  must  pertain  to  an  interest  In 
realty,  has  been  relaxed,  and  modern  deci- 
sions decree  the  p(H*foruuinee  where  the  sub- 
ject-matter is  pm'ely  personaL  Hee  1  Story, 
Eq.  Jur.  §i  724,  717.  In  Frue  v.  Houghton, 
6  Colo.  318,  the  rule  as  to  jurisdiction  in 
equity  Is  clearly  stated  to  be:  "The  ground 
of  the  jurlsdictlcm,  when  assumed.  Is  that  the 
party  seeking  equitable  relief  cannot  be  fully 
compensated  by  an  award  of  damages  at 
law.  When,  therefore,  an  award  of  dam- 
ages would  not  put  the  plaintiff  In  a  sttua- 
Uon  as  beneficial  as  if  the  agreement  were 
specifically  pwformed,  or  where  compensa- 
Uon  in  damages  would  fall  short  of  tiie  re- 


dress to  wbldi  he  Is  mtifled,  a  specific  p^ 
formanca  may  be  decreed."  See  Fry,  Spec. 
Perf.  I  10,  and  note;  Pom.  Spec.  Perf,  II 
7,  8;  3  Pom.  Eq.  Jur.  {  1402,  and  cases  dteA. 
The  necessity  of  water  for  the  purimae  of 
making  land  available  for  agricultural  pur- 
poses Is  a  fact  which  cannot  be  disputed. 
Without  the  water,  the  land  Is  valueless. 
Hence,  to  secure  an  adequate  supply  of  water 
is  of  the  utmost  and  of  vital  Importance. 
Land  and  vatee  combined  creata  a  valuable 
estate,  and  the  value  of  the  estate  depends 
upon  the  quantity  and  facUttles  for  the  usa 
of  water.  Appi^ee,  having  contmctcd,  by  a 
valid  contract,  for  a  certain  adequate  quan- 
tity of  water,  and  having,  at  great  expense 
(with  others),  constructed  a  ditch  several 
miles  In  length,  to  apply  It,  and  fitted  his 
land  tot  the  rec^tiim  and  use  of  It,  was  ea- 
titled  to  have  the  contract  enforced.  Oom- 
pensatlon  In  damages  was  Inadequate,  and 
the  amount  not  ascertainable.  The  reduc- 
tion of  the  quantity  by  one-fourth,  and  the 
time  of  service  by  one-half,  were  Important 
elements,  gravely  affecting  the  value  of  the 
estate^  The  oSet  to  pertorm,  npaa  the  part 
of  the  app^Iee,  at  or  t>efore  the  a^ipeUant 
was  hi  condltiim  to  comply  with  the  contract, 
was  sufficient  In  equl^,  wtme  the  con- 
tract is  mutual,  an  offer  of  pi^fbrmance,  or 
tender.  Is  regarded  as  a  perfcnmance.  As  to 
the  nature  of  the  action  tot  specific  perform- 
ance, generally,  and  where  It  should  be  en- 
forced, see  Sullivan  v.  Leer,  2  Goto.  App.  141, 
28  Pac.  817.  and  Rust  v.  Strickland,  1  C(do. 
Am>.  215, 28  Pac.  141.  Yet  each  case  must  de- 
pend upon  Its  own  chmmstances  and  merits. 
In  the  application  at  the  r«uedy.  In  Gcdo- 
rado  Land  &  Water  Co.  v.  Boi^  Ford,  etc, 
Co.,  this  court  bdd  that  the  Cfrforado  Canal 
Company,  under  which  appelant  claimed,  as 
successor,  to  have  acquired  rights,  had  at 
the  time  of  the  transfer  no  constitutional  anA 
statut(H-y  right  of  prlCH^ty  to  the  water  la 
the  stream.  This  case  Is  clearly  distlngulah- 
able  from  that  in  that  the  Issue  was  the 
question  of  priwtty  between  the  respective 
canals.  This  Is  purely  a  question  of  cnitract 
between  one  of  the  canals  and  a  patron. 

Counsel  for  appelhmt  contend  earnestly,  in 
argument  Umt  the  ccmtract  having  been 
made  with  the  predecessor,  the  canal  com- 
pany, and  there  having  been  no  assignment 
or  transfer  of  the  contract  to  appellant,  the 
evidence  failed  to  make  a  case,  and  that  the 
court  erred  in  holdhig  it  responsible.  It  is 
shown  by  all  the  evidence  that  the  original 
canal  company  was  In  no  way  connected 
with  the  transaction  In  this  case.  T.  C 
Henry,  the  first  ^eiident  of  appelant  was 
the  promoter.  No  ditch  had  been  built  Tho 
ditch  was  to  be  constructed  If  the  scheme 
was  found  BatisfactOTy.  and  sufficient  In- 
ducoment  was  offered,  Ui  the  way  of  sab- 
scrlptlon  for  water  rights.  The  original  com- 
pany bad  claimed  the  right  to  construct,  but 
no  construction  had  been  undertaken.  T. 
C.  ncury  succeeded  to  such  cuul  comsany. 
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and,  by  a  purchase,  whater^  riglits  tlie  orig- 
inal company  bad,  if  naj,  passed  to  Mm. 
At  any  rate,  the  scheme  of  building  by  the 
orieiual  company  was  abandoned,  If  It  had 
ever  contomphited  building.  As  early  as  the 
18th  of  Decemb  .  7.  1889,  we  find  bim  In  the 
control.  On  that  date  he  wrote  Mr.  Ament 
(afterwards  his  agent,  and  the  man  who 
made  the  contract),  saying:  "Dear  Sir:  If 
you  will  come  to  Denver,  I  would  like  to 
discuss  with  you  the  project  of  having  you 
8(^clt  subscriptions  for  water  on  the  north 
Bide,  under  the  Bob  Creek  scheme.  I  wish 
you  would  bring  with  you  such  data  as  will 
enable  as  to  determine  about  what  can  be 
done.  I  want  to  keep  this  strictly  confiden- 
tial at  present"   On  the  31st  of  December, 

1889,  he  wrote  as  follows:  "To  Whom  It  may 
Concern:  Mr,  C.  G.  Ament  Is  hereby  au- 
thorized to  solicit  subscriptions  for  the  pur- 
chase of  water  rights  to  be  supplied  from  the 
proposed  canal,  popularly  known  as  the  'Bob 
Creek  Line,'  which  canal  I  and  my  associates 
propose  to  construct,  at  least  to  Horse  creek, 
within  the  next  ninety  days.  We  shall 
charge  $800  for  each  watw  right  of  eighty 
acrea."  And  on  January  4,  1890,  as  follows: 
"Dear  Sir:  I  s^d  you  by  this  mall  a  book 
of  blank  notes  suitable  for  taking  collateral. 
Now,  I  would  suggest  that  you  make  the 
notes  mature  when  the  parties  are  ready  to 
receive  water  and  complete  the  transaction. 
For  instance,  suppose  that  a  man  subscribes, 
and  says  he  cannot  prove  up  on  the  first 
day  of  April;  then  his  note  may  be  given 
for  the  amount  due  at  that  time,  and.  If  It 
Is  for  one  water  right,  then  you  will  say, 
one  water  right  Xou  may  use  the  corpora^ 
tion  name  that  we  shall  probably  build  the 
ditch  ond^,  which  will  be  the  Colorado  Land 
Jk  Canal  Company,  and  you  may  say,  one 
water  right  as  collateral  from  the  canal  of 
that  company."  Mr.  Ament  testified  that  T. 
C.  Hrary  succeeded  to  all  the  Interests  of  the 
lormec  company  as  early  as  March  <x  April, 

1890,  and  that  he  was  engaged  as  agent  in 
the  sale  of  land  and  water  rights,  first  by 
Henry,  as  promoter,  and  next  for  the  com- 
pany he  organized,  and  of  which  he  was  the 
first  president  The  evid^ce  fully  estab< 
llshcs  the  fact  that  appellant,  long  subse- 
quent to  Its  change  of  corporate  name,  rec- 
ognized those  early  contracts  as  valid  and 
obligatory.— ratified  and  adopted  them  as  the 
CMporate  contracts  of  the  appellant  In  a 
lett«r  of  W.  C.  Bradbury,  president,  to  his 
agent  Mr.  Ament  dated  November  12,  1890, 
be  said,  after  speaking  of  the  change  In  price 
of  water  rights  on  October  15th  of  that  year: 
"But  this  did  not  apply  to  any  previous  ob- 
ligations, and  parties  who  had  previously  con- 
tracted with  yon  at  $800  will  be  entitled  to 
water  at  that  price.  If  closed  for  at  once." 
And  in  several  otbw  letters,  and  all  of  the 
acts  of  tlie  agent  the  obligation  of  those 
contracts  is  recognized,  and  the  itaymenta  re- 
quired.—particularly  80  in  the  contract  under 
diacoastML  It  is  a  well-settled  rule  of  law 


that  a  party  cannot  ratify  a  contract  In  part 
and  repudiate  and  rescind  In  part  Hence, 
the  appellee  was  entitled,  as  consideration 
for  his  n^oney,  to  demand  and  have  from 
appellant  hla  right,  to  the  full  extent  of  the 
contract  regardless  of  rules,  regulations,  or 
modifications  subsequently  adopted  in  deal- 
ing with  others.  It  follows  Uiat  the  decree 
and  Judgment  of  the  district  court  should  be 
affirmed.  Affirmed. 

THOMSON,  J.  I  entirely  acquiesce  In  the 
decision  reached  In  this  case  by  my  Broths 
REED;  but  In  arriving  at  this  conclusion  Z 
have  been  influenced.  In  part  at  least  by  i^ea- 
sons  which  are  not  expressed  in  his  opinion. 
To  rraider  the  views  which  I  entertain  in- 
telligible, a  history  of  the  case,  somewhat 
fuller  than  appears  In  that  opinion.  Is  neces- 
sary. 

Prior  to  December,  1SS9,  a  corporation  had 
been  wganlzed  for  the  purpose  of  construct- 
ing a  canal  through  Otero  and  other  counties, 
for  Irrigating  purposes,  under  the  name  of 
the  Colorado  I^and  &  Canal  Company.  Some 
time  In  that  month,  one  T.  C.  Henry  con- 
ceived the  idea  of  constructing  an  irrigating 
ditch  or  canal,  and,  for  the  purpose  of  accom- 
plishing his  object,  proposed  either  to  acquire 
the  control  of  this  company,  or  to  organize  a 
new  company,  which  should  purchase  the 
franchise  and  property  of  the  other,  and  suc- 
ceed to  Its  rights.  It  appears  that  he  was  at 
first  undetermined  as  to  which  method  he 
should  adopt  for  the  carrying  out  of  his  de- 
sign. On  the  Slst  of  December,  1889,  he  ap- 
pointed one  C.  G.  Ament  as  his  agent  to  so- 
licit subscriptions  for  the  purchase  of  water 
rights  to  be  supplied  from  his  proposed  ditch, 
fixing  the  charge  for  each  water  right  of  80 
acres  at  $800,  and  directing  that  the  quantity 
of  water,  and  the  terms  and  conditions  of  its 
supply,  should  be  the  same  as  those  con- 
tained In  the  contracts  of  consumers  of  water 
from  a  canal  known  as  the  "Las  Animas 
Canal."  On  January  4, 1800,  Mr.  Henry  sent 
to  Mr.  Ament,  by  mail,  a  book  of  blank  notes 
to  be  used  In  the  sale  of  rights;  each  sub- 
scriber to  sign  a  note  for  the  amount  to  be 
paid  by  him.  The  letter  accompanying  tlie 
book  contained  the  following  d  re -tic  n:  "You 
may  use  the  coi*poration  name  that  we 
shall  probably  build  the  ditch  under,  which 
will  be  the  Colorado  Land  &  Canal  Com- 
pany." It  does  not  appear  that  Mr.  Henry 
was  the  agent  of  that  company,  or  had  any 
authority  to  bind  it.  The  only  apparent  reii- 
sou  for  the  use  of  Its  name  Is  that  he  tlien 
contemplated  the  performance  of  tlie  work 
by  that  organization.  On  January  2S,  181)0, 
the  plaintiff,  K.  L.  Adams,  was,  and  for  some 
time  bad  been,  the  owner  of  80  acres  of  land 
lying  under  the  proiwsed  canal;  and  on  that 
day  Mr.  Ament,  as  agent  for  Mr.  Henry,  sold 
him  a  water  right  stipulating  with  him  that 
the  deed  for  the  right  should  be  the  same 
as  those  ^ven  to  the  patrons  ot  the  Las 
Animas  canal,  and  took  his  note  for  $800, 

Digitized  by  Google 


42 


PACIFIC  BKFOBT£B,  Vol.  37, 


(Oolo. 


tbe  price  of  the  right,  of  Trtilch  note  the  fol- 
lowing Is  a  o^y:  "Rocky  Ford,  Colo,,  Jan. 
28,  1800.  April  lat.  after  date,  for  value  re- 
colved,  I  promise  to  pay  to  the  order  of  the 
Colorado  Land  and  Canal  Company  fSOO, 
with  Interest  at  the  rate  of  10  per  cent  per 
annum  from  date  until  paid.  And  having  de- 
posited with  said  canal  company,  ag  collat- 
eral secnrity,  one  water  right,  I  h»ehy  au- 
thorise said  canal  company  or  assigns,  vpon 
the  nonpayment  of  this  note,  to  sell  said 
collaterfll  at  public  or  private  sale^  at  Its  op- 
tion, and  without  demand  or  notice.   B.  L. 

Adams.    No.   .   Due   ,**   A  v«y 

short  time  aftw  this— it  Is  not  cortaln  when, 
but  probably  In  the  very  last  of  January— 
the  defendant,  the  Colorado  Land  &  Water 
Company,  was  Incorporated,  and  purchased 
from  the  canal  company  its  property,  fran- 
chise, and  rights  of  way.  Afr.  Henry  at  cmce 
became  its  president,  and  so  continued  until 
August,  1890,  when  he  was  succeeded  by  W. 
C.  Bradbury.  What  woA  was  done  by  the 
canal  company  in  forwarding  tbe  objects  of 
its  organization  was  not  shown.  The  new 
company  constructed  and  completed  the 
ditch  projected  by  Henry.  It  continued  "Mr. 
Anient  in  the  agency  to  wbldi  he  bad  been 
appointed  by  Mr.  Henry,  and  adopted  Mr. 
Bairy's  terms  of  subscription  and  sale  of 
water  rights.  It  caused  to  be  prepared  and 
sent  to  Mr.  Anient  blank  forms  of  contract 
and  deed  to  carry  out  the  agreements  which 
he  had  made  with  subscribers.  By  these  in- 
struments the  right  was  granted  to  the  use 
of  water  flowing  through  the  canal,  each 
water  right  to  r^esent  1.44  cubic  feet  of 
water  flowing  oya  a  weir  jfer  second,  which 
amount  was  to  be  furnished  during  the  entire 
Irrigating  season;  commencing,  as  was  ex- 
pressly stated,  on  the  1st  of  April,  and  con- 
tinuing until  the  lat  of  November  of  each 
year.  It  was  admitted  that  this  contract 
and  deed  was  the  same  In  all  respects  as  that 
used  tor  the  Las  Animas  canal.  The  com- 
pany, almost  Immediately  after  its  organiza- 
tion, was  notified  by  Mr.  Ament  of  the  con- 
tracts which  he  had  made,  and,  among  oth- 
ers, of  the  one  with  the  ploIntUF.  These  con- 
tracts, including  the  one  with  the  plalntitr, 
were  all  expressly  recognized  by  the  com- 
pany as  valid  and  binding  upon  It,  in  letters 
from  Its  president  and  g»i«al  manager  to 
Mr.  Ament  The  note  was  retained  by  Mr. 
Ament  and  remained  In  his  possession.  The 
plalntur,  relying  upon  the  ddlvery  to  him  of 
the  water  for  which  he  had  contracted,  con- 
Btructed  a  lateral,  some  six  or  seven  miles 
In  length,  from  the  line  of  the  projected  canal 
to  his  farm,  for  the  purpose  of  conveying 
water  upon  his  land  when  tbe  ditch  should 
be  completed.  Some  time  In  October,  1890, 
the  water  company  changed  the  terms  upon 
which  water  contracts  should  be  made.  The 
price  to  be  paid  for  a  water  right  of  80  acres, 
under  the  new  arrangement,  was  fl.OOO,  in- 
stead of  $800;  and  the  right  was  made  to 
consist  of  a  continuous  flow,  during  100  days 


oi  the  hrlgatlng  season,  oi  1.08  cnMe  feet 
per  second  Instead  of  1.44  cubic  feet 
per  second  during  the  entire  season.  The 
company  Informed  Its  agent,  Mr.  Ament,  of 
this  change  by  letter  dated  November  12, 
1800,  written  to  him  by  its  then  president  W. 
G.  i^dbiury.  This  letter  concluded  as  follows: 
"Parties  who  had  iwevlously  contracted  with 
ycm  at  $800  will  be  entitled  to  water  at  that 
^Ice,  If  closed  for  at  once,  bnt  it  cannot  be 
considered  as  a  perpetual  option.  Tours, 
truly,  W.  C.  Bradbury,  Pres."  Some  time  In 
December,  1890,  after  having  received  the 
foregoing  lettw,  Mr.  Ament  Infwmed  the 
plalntUf  that  the  water  company  was  ready 
to  complete  the  transaction  and  deliver  the 
water.  The  plaintiff  tbereiipon  tendra^d  to 
him  the  money  due  upon  the  no^  and  de- 
muided  his  deed;  bnt  Sfr.  Ament  Instructed 
him  that  the  proper  way  was  to  deposit  the 
amount  in  the  Kodky  F<»:d  Bank,  with  dlrec* 
tlons  to  the  cashlo-  to  pay  It  to  tiie  comiwny 
upon  tbe  delivery  at  the  boidc  of  the  deed  to 
him,  executed  in  pursuance  of  his  contract. 
The  plalntlft  accwdingly  d^wcdted  tbe  money 
In  the  bank  as  directed.  Mr.  Ament  th«i 
notified  the  company  of  the  deposit  and  of 
the  demand  for  a  deed;  and  It  responded  to 
the  notlflcatlcHi  by  sending  to  the  bank  a 
deed  of  a  wat«r  right  to  the  phtinttfT,  which 
ramveycd  to  him  only  1.08  cubic  feet  par  sec- 
(Hid,  and  provided  for  a  delivery  ttf  water  toe 
only  100  days  of  the  season.  Upon  examin- 
ing tills  deed  the  plalntlfC  r^sod  to  axxept 
it,  withdrew  hla  money,  and  instituted  this 
proceeding  for  the  specific  perftwmance  ot 
the  ccmtract  The  decree  was  that  the  de- 
f^dant  should  execute  and  deliver  to  the 
plaintiff  a  deed  of  conveyance  of  the  water 
tar  which  he  had  originally  contracted,  and 
0iat  upon  Its  delivery  the  plalntMT  should  pay 
to  Qie  defendant  $800,  with  Interest  from  the 
date  of  the  note.  Tbe  defendant  appealed 
to  this  court. 

To  my  mind  the  case  made  by  the  forego* 
Ing  facts  Is  not  Involved  In  any  serious  dif- 
ficulty. Mr.  Henry  had  no  authority  to  act 
for  the  canal  company,  and  the  note  of  the 
plahitlff,  although  token  In  that  company's 
name,  was  not  Its  note,  nor  was  the  contract 
which  was  made  its  contract;  and  no  Inter* 
est,  either  In  note  or  contract,  passed  In  the 
transfer  of  Its  rights  and  property  to  the 
water  company.  The  reason  why  the  note 
was  so  taken  Is  easily  explained.  It  was 
contemplated  by  Mr.  Henry,  at  the  time,  that 
the  proposed  work  might  be  done  In  the 
name  of  the  canal  company.  Whatever  de- 
sign ho  nmy  hare  bad  in  this  direction  was, 
however,  abandoned.  A  new  company  was 
organized,  which,  by  purchase,  succeeded  to 
the  rights  of  the  other.  In  the  transaction, 
Mr.  Henry  was  not  the  agent  of  the  new 
company.  It  was  not  in  existence  and 
could  have  no  agent  He  was  a  promo- 
te-, simply;  and,  notwithstanding  the  new 
company  was  afterwards  oi^anlzed  through 
his  Instrumentality,  none  of^-hla  ^Iwiacts 
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were  blodtng  upon  It,  except  &8  It  adopt- 
ed them.  When  the  contract  was  made 
with  the  plaintiff,  Mr.  Henry  waa  not  In 
fact  the  agent  of  any  outside  party.  He 
waa  acting  for  himself.  The  note,  at  the 
time  it  was  taken,  waa  his  note,  and  the  con- 
tract was  his  contract.  It  Is  Immaterial  that 
the  note  was  not  taken  in  his  name.  He, 
and  not  the  nominal  payee,  was  the  party  In 
Interest  He  conld  have  been  personally  held 
to  the  performance  of  the  contract,  and,  up- 
on its  performance,  could  have  enforced  pay- 
ment of  the  note,  and  if  no  other  party  had 
assumed  his  obligation  the  only  recourse  of 
the  plaintiff  would  have  been  against  Mr. 
Henry.  But  the  evidence  tends  strongly  to 
show  that  the  defendant.  Immediately  aft- 
er Its  organization,  adopted  his  acts  as  con- 
nected with  this  contract  It  thus  made  the 
transaction  Ito  own,  and  In  this  manner  the 
preceding  rights  and  obligations  of  Mr.  Hen- 
ry accrued  to  It  It  therefore  became  the 
owner  of  the  note,  and  bound  to  the  Kterf  orm- 
ance  of  the  contract,  not  by  virtue  of  any 
transfer  or  assignment  from  the  canal  com- 
pany, but  by  virtue  «f  Its  adoption  of  the 
precedent  acts  of  its  promoter.  When  the 
money  was  tendered  and  the  deed  demanded, 
the  plaintiff  was  entitled  to  a  conveyance  in 
accordance  with  the  terms  of  the  contract, 
and  the  sending  of  &  different  deed  In  re- 
sponse to  the  demand  amounted  to  a  refusal 
of  performance  by  the  company,  and  author- 
ized the  Institution  of  this  suit. 

A  considerable  portion  of  defendant's  ar- 
gument is  devoted  to  an  attack  upon  the 
evidence,  because  It  fails  to  support  the  com- 
plaint It  is  true  that  the  allegation  that  the 
contract  was  made  with  the  canal  com- 
pany, and  passed  to  the  defendant  by  pur- 
chase, was  not  proven;  but  when  the  note 
waa  given  and  the  contract  made,  Mr. 
Ament  under  the  Inatruction  of  Mr.  Henry, 
was,  to  all  appearances,  the  agent  of  the 
canal  company.  Indeed,  as  Is  shown  by  a 
letter  from  Henry  to  Ament  dated  December, 
18,  1SS9,  the  latter  was  directed  to  keep  Mr. 
Henry's  plana  strictly  confidentlaL  The  note 
was  taken  to  the  canal  company.  There 
was  nothing  to  Indicate  to  the  plaintiff  that 
he  was  dealing  with  any  other  party,  and 
the  real  &cts  were  concealed  from  him.  It 
was  erldently  his  belief,  when  the  complaint 
waa  drawn,  Hiat  the  original  contract  was 
between  hlmaelf  and  the  canal  company. 
Notwltbstandlng  this  comimny  was  whoUy 
disconnected  from  the  transaction,  and  ac- 
quired no  rights,  and  Incurred  no  resiwnsl- 
bOi^  by  reason  of  It,  yet,  as  between  Mr. 
Heniy  <uid  the  plaintiff,  the  fWmer  was  es- 
topped from  anUlbig  himself  of  any  error  of 
fact  Into  whldi  be  bad  knowingly  misled  the 
latter.  He  would  not  be  permitted  to  say 
that  the  facts  were  other  than  as  he  had 
reitresented  tbem,  and  the  defendant,  by  Its 
assumption  of  the  contract,  assumed  the  es- 
tc^pel  with  It  The  proof  related  to  tbe  ex- 
act contract  attempted  to  be  set  forth  In  the 


complaint  The  claim  against  tbe  d^endant 
is  baaed  npon  Its  assumptiim  of  the  contract 
and  Its  agreement  to  carry  It  out;  and  while 
It  would  have  been  well,  when  the  real  facts 
came  to  light,  to  amend  the  complaint  so  as 
to  conform  to  the  proof,  yet,  In  view  of  the 
fact  that  the  plaintiff  was  misled  Into  this 
statement  of  his  case  by  a  person  for  whose 
aota  the  defendant  became  responsible,  I  do 
not  think  that  It  Is  In  a  position  to  question 
the  comformlty  of  the  proof  to  the  allega- 
tlcms.  But  notwithstanding  the  inaccuracy 
of  tbe  statement  the  allegation  of  the  as- 
sumption of  tbe  contract  by  the  defmdant 
advised  it  of  the  ground  of  the  plaintiff's 
claim  to  relief  against  It;  and  I  think  the 
complaint  In  its  present  form,  sofficlent  to 
sustain  the  Judgment.  It  is  my  opinion  that 
the  judgment  should  be  affirmed.  Affirmed. 

BISSBXiU  P.  J»  dissents. 


BCHAYER  v.  PEOPLB.  ' 
(Court  of  Appeals  of  Colorado.    June  11,  18M.) 

FlLBI  BiPOKT  TO  COHHERCIAL  AOEXCT — InDIOT- 
MtST — EVIDBNOB — VaRIANCB. 

Section  884,  Oen.  St  1883,  provides  that ' 
any  persoa  who  shall  cause  others  to  report 
falsely  of  bis  bonestr,  wealth,  or  mercantile  . 
character,  and  thereby  fraudulently  get  into  " 
possesBloD  of  goods,  shall  be  deemed  a  swindler, 
and  fined  not  to  exceed  91,000,  aud  imprisoned  - 
in  the  county  jail  not  more  than  six  months. 
B^d,  that  where  the  indictment  charged  that 
defendant,  intending  to  cause  Dun  &  Co.  to  re- 
port falsely  hts  weutii  and  couimerclal  charac- 
ter to  B.,  and  to  thereby  defraud  htm,  made  to  - 
Dun  &  Co.  a  false  report  which  was  communi- 
cated to  B.,  whereby  defendant  fraudulently  ob- 
tained certain  goods,  and  the  evidence  showed 
that  when  defendant  made  the  representations 
to  Dun  &  Co.  he  did  not  know  B.,  thus  was  a  ■ 
fatal  variance.    Reed,  J.,  dis8eQtlni^ 

EiTW  to  district  court,  Arapahoe  coanty. 
Is  mar  Schayer  waa  convicted  of  fraudu- 
lently obtaining  poasession  of  goods,  and 

brings  error.  Reversed. 

D.  J.  Haynes  and  Coe  &  Carpenter,  for 
plaintiff  In  error.  Eugene  Engley,  Atty. 
Gen.  (H  T.  Sale,  of  counsel),  for  tbe  People. 

THOMSON,  J.  The  pbiintlff  In  error  was 
convicted  of  fraudulently  obtaining  posae»- 
slon  of  goods,  wares,  and  merchandise  of 
P.  li.  Bockfinger  &  Co.  by  means  of  a  false 
report  of  bis  wealth  and  mercantile  charac- 
ter, which  be  caused  to  be  made  by  the  mer- 
cantile agency  of  R.  O.  Dun  &  Co.  to  Bock- 
Qnger  &  Co.  The  Indictment  chaixes  that 
on  the  8th  day  of  September,  1890,  Ismar 
Schayer,  devising  and  intending  to  cause 
and  procure  the  mercantile  agency  of  R.  O. 
Dun  &  Co.  to  report  falsely  his  wealth  and 
mocantUe  character  to  Bockfinger  &  Co., 
and  thereto  to  impose  upoa  them,  and  to 
obtain  a  credit  from  tbem,  and  by  means  of 
such  credit  to  get  Into  his  possession  goods, 
wares,  and  merchandise  belonging  to  them, 
and  to  cheat  and  defraud  them  thmof,  teiae* 
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I7  represented  hta  wealth  and  standltv  to 
Ban  &  Co.,  and  procnred  I>im  &  Oo.  to  make 
tlie  false  repwt  to  Bockflngw  &  Co.,  and  that» 
by  meana  of  the  false  report  which  the  de- 
fendant BO  f9»ised  and  procured  to  be  made 
to  Bockflnser  &  Co.,  he  obtained  a  credit 
from  that  firm,  and  frauduIoitLy  obtained 
possession  of  cwtaln  goods,  wares,  and  mer- 
chandise belonging  to  ttiem.  The  law  npon 
which  the  prosecntlon  Is  based  reads  as  fol- 
lows: "If  any  person  shall  cause  or  pro- 
cure  others  to  report  falsely  of  his  honesty, 
wealth  or  mercantile  character,  and  by  thus 
ImposlDg  on  any  p^son  or  persons,  obtain 
(xedlt,  and  thereby  trandnlently  get  Into 
possession  of  goods,  wares,  merchandise  or 
any  valuable  thing,  every  such  offender  shall 
be  deemed  a  swindler,  and  on  conviction 
shall  be  sentenced  to  return  the  property  so 
fraudulently  obtained,  if  it  can  be  done,  and 
shall  be  fined  not  exceeding  $1,000,  and  Im- 
prisoned in  the  county  Jail  not  exceeding  six 
months."  Gen.  SL  1883,  p.  313.  {  8S4.  The 
uncontradicted  evidence  was  that,  at  the 
time  Schayer  made  the  statement  to  Dun  & 
Co.,  be  bad  no  knowledge  of  the  Arm  of 
Bockflnger  &  Co.;  so  that  the  statement 
could  not  have  been  made  for  the  purpose  of 
being  communicated  to  Bockfinger  &  Co., 
or  with  any  Intent,  special  or  general,  Of 
defrauding  them.  The  proof  therefore  dis- 
agreed with  the  allegations,  and  the  question 
to  be  determined  Is  whethw  the  variance 
vniB  of  such  a  character  as  to  render  It  fatal. 
To  constitute  the  offense  defined  by  the  stat- 
ute. It  Is  not  necessary  that  an  Intention  to 
defraud  any  particular  person  or  persons 
should  exist.  If  the  false  report  which  has 
been  procured  results  in  defrauding  any  per- 
son of  bis  {HToperty,  the  offense  Is  complete, 
whether  the  offender  had  such  person  In  his 
mind  or  not;  and  an  Indictment  setting  forth 
that  the  jwrson  chained  caused  others  to  re- 
port falsely  of  his  honesty,  wealth,  or  mer- 
cantile character,  and  that  by  means  of  the 
report  some  person  or  persons  (naming  them) 
were  imposed  upon  so  that  th^  extended 
credit  to  the  offender,  and  he  thereby  fraud- 
ulently obtained  possession  of  their  property, 
would  contain  substantially  all  the  facts  nec- 
essary to  constitute  the  offense  under  the 
statute.  But  In  this  indictment  the  obtain- 
ing of  Bockflnger  &  Co.'s  goods  is  inseparably 
connected  with  a  design  to  defraud  these 
particular  Indivldnnls.  It  alleges  that  the 
defendant  procured  I>ua  &  Co.  to  report 
falsely.— -not  generally,  or  to  the  public,— but 
Bpeclally  to  them;  that  In  procuring  tlie  re- 
port he  devised  and  intended  to  Impose 
upon  them,  and  obtain  a  credit  from  them, 
and.  In  pursuance  of  the  credit,  to  get  into 
pOHsesslon  of  their  property  fraudulently; 
and  that  by  means  of  that  report,  procured 
in  that  manner  and  for  that  purpose,  he  did 
fraudulently  obtain  possession  of  their  goods. 
If  the  avf»-ments  were  true,  the  defendant's 
sole  purpose  in  procuring  the  report  was  to 
enable  him  to  defraud  Bockflnger  &  Co. 


fOola 

This  alleged  original  dealgn  of  the  defendant 
pervades  the  whole  indictment,  and.  If  every- 
thing tiiat  relates  to  it  should  be  stricken 
out,  there  would  be  no  offense  elurged.  It 
Is  well  settled  that  where  the  Identity  of  a 
charge  in  an  indictment  is  dqiendent  upon  an 
allegatlcni  which  Is  nnnecessary,  or  whm 
an  Indispensable  all^ation  is  made  need- 
lessly specific,  the  nnnecessary  matter  can- 
not be  rejected  as  surplusage,  bnt  most  be 
proven  as  averred,  or  the  proaecntlm  most 
fan.  Clark  Com.,  16  B.  Uon.  206;  Com. 
V.  Magowan,  1  Mete.  (Ky.)  868;  State 
Jackson.  30  Me.  29;  U.  8.  v.  Brown,  S  Mc 
Lean,  233,  Fed.  Cas.  No.  14,086.  In  Com.  ▼. 
Harley.  7  Mete.  (Mass.)  606,  ft  was  held  that 
a  charge  in  an  Indictment  of  a  conspiracy  to 
defraud  a  particular  Indivldnal  was  not  sap- 
ported  by  evidence  of  a  conspiracy  to  cheat 
the  pubUc  generally,  althongh  it  did  In  fact 
operate  to  defraud  the  tndlvldiud  named,  and 
that  the  variance  between  the  allegattoni 
and  the  proof  was  fatal  to  the  prosecntlon. 
See.  also,  Com.  t.  Kellogg,  7  Gosh.  478.  An 
allegation  in  this  indictment  of  a  poriNMe  on 
the  part  of  the  d^endant  to  d^raud  the  pub* 
11c  generally,  or  such  person  as  the  act  c«n- 
mltted  might  operate  to  defraud,  and  that, 
by  means  of  the  act,  Bockfinger  A  Go.  were 
in  fact  defrauded,  would  have  been  snfll- 
clent;  bnt  the  charge  of  Intention  was  spe- 
cific, and  tiie  proof  not  only  failed  to  8ni»- 
port  It,  bnt  established  a  state  of  facts  Incon- 
sistent with  It  The  defendant  requested 
Instructions  to  the  effect  that  to  convict  the 
defendant,  under  the  Indictment,  It  most  he 
shown  that  he  procured  the  false  report 
to  be  made  to  Bockflnger  ft  Go.,  and  did  so 
with  the  Intention  of  defrauding  them;  bnt 
the  instructions  were  refused,  and  others 
given  at  the  instance  of  the  people,  which 
directed  a  conviction  if  the  jury  should  be- 
lieve that  the  defendant  caused  Dun  ft  Co.  to 
make  a  false  report  of  his  standing,  and  that, 
by  reason  of  the  report,  Bockfinger  ft  Co.  ex- 
tended credit  to  the  defendant,  and  were 
thereby  defrauded  of  their  goods.  The  In- 
structions refused  should  have  been  given, 
and  those  given  refused.  The  Judgment 
should  be  reversed. 

BISSELI4  P.  J.,  concurs. 

REED,  J.  (dissenting).  I  r^ret  that  I 
cannot  concur  in  the  conclusion  reached  by 
the  majority  of  this  court  Were  the  ques- 
tion less  important,  I  should  content  myself 
with  entering  a  dissent  without  giving  my 
reasons  for  differing;  but  being  of  grave  Im- 
portance to  the  commercial  interests  of  the 
state,  I  shall  briefly  state  my  objections. 

The  plaintiff  was  indicted  under  section 
884,  Gen.  St.:  "If  any  person,  by  false  rep- 
resentations in  writing  of  his  own  responsi- 
bility, wealth  or  mercantile  correspondence 
and  connection,  shall  obtain  a  credit  thereby, 
defraud  any  person  or  persons  of  money, 
goods,  chattels  or  any  valuable  thing,  or  If 
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any  person  shall  cause  or  procure  others  to 
r^<H^  falsely  of  his  honesty,  wealth  or  mer- 
cantile character,  and  by  thus  imposing  on 
any  person  or  perBona,  obtain  credit,  and 
thereby  fraudulently  get  into  possession  of 
goods,  wares,  merchandise  or  any  valuable 
thinfT,  every  snch  offender  shall  be  deemed  a 
swindler,  and  on  conviction  shall  be  swtenced 
to  return  the  property  so  fraudulently  ob- 
tained, If  It  can  be  done,  and  shall  be  fined  not 
exceeding  one  thousand  dollars,  and  impTi»< 
oned  In  the  county  Jail  not  exceeding  six 
months."  It  is  chai^^  in  the  Indictment 
that  plaintiff  made  to  the  mo'cantiie  agency 
of  R.  O.  Dun  &  Oo.  a  false  statement  of  his 
means,  finances,  and  reeponsibUlty  as  a  m^ 
chant;  that  P.  L.  Bockflnger  &  Co.,  wholesale 
dealm^  were  subscribers  to  or  patrons  of  the 
Dun  Mercantile  Agency;  that  the  false  state- 
ment made  to  the  agency  was  by  It  communi- 
cated to  Bockflnger  &  Oo.,  toy  means  of  which 
plalntifr  obtained  a  credit  with  the  firm,  and 
goods  to  the  value  of  $000,  fraudulently,  and 
with  the  Intention  of  cheating  and  defraud- 
ing Bockflnger  &  Co.  It  appears  that  on  Sep- 
tember 8,  1890,  an  agent  of  Dun  &  Co.  went 
to  plaintiffs  place  of  business  to  obtain  in- 
formation In  regard  to  his  financial  standing; 
tiiat  plaintiff  went  to  the  office  of  the  com- 
pany, or  to  that  of  the  agent,  and  there  made 
the  following  statements,  which  wo'e  re> 
duced  to  writing:  "I  am  wcHrth  about  $1,500, 
net  My  means  consist  of  three  notes,  each 
due  in  a  few  days,  stock  of  goods  worth  9200 
or  |300,  and  cash.  Have  no  Uabllities."  It 
is  diown  by  the  evidence  that,  four  or  five 
months  afterwards,  ];dalntiff  failed  for  sever- 
al thousand  d(^lar8,  and  made  an  assignment 
No  losses  of  Importance  were  shown  to  have 
occurred.  Plaintiff  was  examined  In  regard 
to  his  asslgnxoent  b^ore  a  special  commis- 
sioner appointed  by  the  court,  and  also  tes- 
tified in  his  own  behalf  up<m  the  trial.  The 
testimony  given  upon  the  two  occaslcms  was 
not  only  variant  and  c<mflictlng,  but  by  both, 
as  well  as  that  of  one  of  his  own  witnesses, 
the  statement  made  to  Dun  &  Go.  was  shown 
to  have  been  false  In  very  important  pai-tlcu- 
lars.  In  the  statement  to  Dun  &  Co.,  his  as- 
sets were  given  to  make  up  the  $1,500, — 
stock  of  goods,  $a00  or  $300,  cash,  nnd  the 
bulk  in  three  notes  shwtly  to  become  due. 
By  his  evidence  and  that  of  his  witness,  it 
was  shown  the  thi'ee  notes,  a^regating  4^-180, 
were  traded  for  the  stock,  and  U  was  not 
shown  that  he  subsequentiy  had  any  other 
notes,  or  cash  to  any  amount  In  bis  own 
testimony  he  attempts  to  establish  the  cor- 
rectness of  his  statement  to  Dun  &  Co.  that 
lie  was  worth  $1,500  by  showing  that  he  had 
bought  the  stock  of  goods  for  $300  or  $400, 
and  had  reported  it  to  Dun  A  Co.  as  ot  the 
value  of  $200  or  $300;  it  was  really  wcnrth 
$800  or  $1.000,— dearly  establlahiag  the  falsi- 
ty of  tbe  statement  made  to  Dmi  to  Oow,  not 
only  ot  the  value  of  his  assets,  but  their  char- 
acter. It  Is  beld  In  the  opinion  that,  to  war- 
rant a  Gonvlctton,  an  intention  to  deceive  the 


particular  firm  of  Bockflnger  &  Co.  most 
have  t>een  shown,  and  that  In  this  respect  the 
evidence  was  fatally  defective,  and  the  con- 
viction unwarranted.  I  do  not  so  under- 
stand the  statute.  The  character  and  busi- 
ness of  mercantile  agencies,  and  tbe  relation 
they  bear  to  their  patrons  and  tbe  mercantile 
community,  are  so  well  understood  that  no 
man  attempting  to  do  a  mwcantile  business 
is  unfamiliar  with  them.  The  plaintiff  in 
his  testimony  attempts  to  claim  Igmx^uce 
of  the  concern  and  its  purposes,  yet  shows 
that,  when  called  upon,  he  went  to  its  office, 
and  gave  the  required  information.  Had  be 
not  fully  understood  the  purpose  for  which 
the  Inquiries  were  made,  he  could  only  have 
resented  the  interf^woe  as  an  unwarranted 
impertinence  hi  his  private  affairs,  and  re- 
fused aU  Information.  The  statute  appears 
to  have  been  drawn  with  direct  reference  to 
mercantile  agencies,  or  institutions  of  that 
kind.  It  is  not  necessary  that  the  state- 
ment should  be  made  to  the  defrauded  party, 
or  to  any  particular  individual  or  firm.  The 
language  is  "or  If  any  person  shall  cause  or 
procure  others  to  retort  falsely  of  bis  hones- 
ty, wealth  or  mercantile  character,  and  by 
thus  Imposing  on  any  person  or  persons,  ob- 
tain credit,  and  thereby  fraudulently  get  In- 
to possession,"  etc.  Tbe  person  who,  inten- 
tionally and  knowingly,  falsely  represents 
his  financial  ability  to  any  agency  or  person, 
for  the  purpose  of  establishing  credit  la  a 
community,  and  by  such  means  succeeds  In 
his  fraud,  is  made  amenable  to  the  law,  and 
held  to  have  contemplated  the  fraud  after- 
wards perpetrated,  even  if  at  the  time  he  bad 
no  knowledge  of,  or  Intention  to  defraud,  tbe 
particular  person;  and  this  Is  in  harmony 
with  the  well-known  principle  of  law  that 
every  person  is  supposed  to  contemplate  the 
natural  result  of  any  particular  line  of  con- 
duct That  the  information  given  Dim  to 
Co.'s  agency  was  false,  that  It  was  commu- 
nicated to  Bockflnger  &  Co.,  and  was  the 
basis  upon  which  the  goods  were  fraudulent- 
ly obtained,  are  facts  clearly  established  by 
the  evidence,  and  appear,  under  the  statute, 
to  be  all  the  facts  necessary  to  conviction, 
and  are  conclusive  of  the  case,  ^ough  not 
alleged  In  the  indictment,  the  evidence  es- 
tablishes the  fact  that,  subsequent  to  the 
statement  made  to  Dun  &  Co.,  the  defendant 
reiterated  it  when  interviewed,  to  the  flrm 
of  Bockflnger  &  Co.,  through  its  representa- 
tive, which,  If  not  conclusive,  would  go  far 
to  establish  the  original  intention  to  defraud 
that  flrm,  if  proof  of  an  intention  to  defraud 
a  particular  person  or  flrm  was  necessary, 
which  I  do  not  believe. 

An  attack  la  made  upon  the  Indictment 
It  is  ably  and  elaborate  urged  la  argu- 
ment that  It  Is  defective  ia  substance,  and 
fails  to  set  out  all  the  elements  necessary  to 
constitute  the  offense.  A  careful  examlna- 
tloa  fails  to  sustain  the  omitention.  The  of- 
fense Is  statutory.  The  statute  appears  to 
have  been  closely  followed,  and  each  element 

Digitized  by  Google 


46 


rACIFIO  EEPOKTER.  Vol;  »7. 


(Or. 


necessary  to  complete  the  offense  clearlr  and 
carefully  Btated,  and  In  the  language  of  the 
statute.   TbiB  Is  all  that  is  required. 

The  other  supposed  errors,  or  some  of 
them,  are  not  discussed  in  the  majority  opin- 
ion; and  I  do  not  find  It  necessary  to  discuss 
them,  as  they  appear  to  be  more  technical 
than  substantial. 

A  brief  examination  of  the  authorities  cited 
in  support  of  the  main  opinion  will  show  that 
not  one  of  them  was  based  upon  a  statute 
like,  w  similar  to,  the  one  under  considera- 
tion. In  Caark  v.  Com.,  16  B.  Mon.  206,  the 
defendant  was  Indicted,  under  a  statute  of 
Kentucky,  "for  having  unlawfully  in  his  pos- 
session, on  the  1st  day  of  December,  1852, 
20  counterfeit  notes  of  the  Farmers'  Bank  of 
Kentucky."  The  proof  failed  to  show  the 
possession  of  any  of  the  notes  described,  but 
counterfeits  of  the  banks  of  other  states. 
The  conviction  was  held  bad.  An  examina- 
tion will  show  that  the  decision  was  based 
entlr^  upon  old  common-law  authorities, 
and  no  statute  Involved.  In  Com,  v.  Mc- 
Gowan,  1  Mete.  (Ky.)  368,  for  "betting  on 
an  election,*'  the  case  Is  decided  on  Clark  t. 
Cora.  The  same  authorities  are  relied  upon. 
State  V.  Jackson,  30  Me.  29,  was  an  Indict- 
ment for  larceny;  and  It  was  said:  "When 
an  indictment  for  larceny  contains  any  par- 
ticular description  of  the  property  stolen, 
though  not  necessary  to  be  inserted,  they 
must  be  proved  on  the  trial."  The  authori- 
ties were  all  old  common-law  decisions.  No 
authorities  were  needed.  The  rule  is  as  old 
as  proceedings  by  indictment,  but  how  it 
could  be  applicable  In  this  statutory  proceed- 
ing, or  assist  In  the  construction  of  the  stat- 
ute, I  cannot  see.  U.  S.  v.  Brown,  3  Mc- 
Lean, 233,  Fed.  Cas.  No.  14,666,  Is  a  reitera- 
tion of  the  same  general  principle  stated  in 
the  foregoing  cases.  Com.  v.  Harley,  7  Mete. 
(Mass.)  506,  was  not  a  statutory  proceeding. 
It  was  an  indictment  for  conspiracy,  at  com- 
mon law,  to  defraud  certain  persons.  It  was 
there  held  that  "an  averment  In  an  indict- 
ment for  conspiracy  that  the  defendants  con- 
spired to  defraud  A.  is  not  supported  by 
proof  that  they  conspired  to  defraud  the  pub- 
lic generally,  or  any  individual  whom  they 
might  meet  and  be  able  to  defraud."  The 
only  authority  cited  was  1  Chit  Cr.  Law, 
169,556.  Exactly  the  same  la  applicable  to 
the  case  of  Com.  v.  Kellogg,  7  Cush.  473. 
The  decision  is  based  on  Com,  v.  Harley, 
supra,  and  it  is  said:  "That  case  seems  de- 
cisive of  the  present  case."  All  other  authori- 
ties cited  and  relied  upon  are  old  common- 
law  authorities.  I  am  at  a  loss  to  know 
how  any  of  those  cases  can  be  made  appli- 
cable to  the  case  under  consideration.  Had 
the  case  been  at  common  law.  Instead  of 
statutory,  there  would  be  no  question  ot  their 
applicability  or  correctness.  Had  the  com- 
mon-law remedies  been  considered  adequate 
to  correct  the  growing  evil,  and  protect  mer- 
cantile men  from  this  class  of  experimen- 
talists, the  statute  would  not  have  been 


passed.  The  necessity  of  a  more  broad  and 
comprehOTsive  remedy,  wltlt  greater  facili- 
ties for  conviction,  became  necessary,  hence 
the  act.  After  taking  the  offense  out  ot  the 
category  of  common-law  offenses,  and  mak- 
ing It  statutory,  to  construe  the  law  by  the 
precedents  of  the  common  law  relegates  It  to- 
its  former  position,  and  defeats  the  legLda- 
tlve  intention. 

The  remaining  questions  presented  pertain, 
to  the  instructions.  It  is  Insisted  that  the 
court  erred  In  refusing  six  instructions  asked 
by  the  defendant.  Number  5,  as  asked,  was^ 
In  substance  and  legal  effect  given  by  the- 
coiu*t,  in  an  instruction  of  the  same  num- 
ber. In  my  view  of  the  statute,  the  re- 
maining Instructions  were  favperly  refused. 
Through  them  all  runs  the  theory  that  al- 
though the  statement  made  to  Dun  &  Go. 
was  false,  and  known  to  be,  there  could  be 
no  conviction  unless  plaintiff  procured  Dun 
&  Co,  to  communicate  It  to  Bockfinger  &.  Co. 
for  the  purpose  of  enabling  him  to  obtain 
the  goods  from  that  Arm;  or,  to  state  It,  po*- 
haps,  more  clearly,  that  to  warrant  convic- 
tion the  evidence  must  clearly  show  the 
scheme  or  intention  to  have  been  to  deftaud 
that  particular  firm.  We  do  not  so  coDstme 
the  statute.  To  give  It  such  construction 
would  be,  in  effect  to  abrogate  it  It  Is  a 
well-settled  principle  of  law  that  every  per- 
son of  sound  mind  Is  presumed  to  Intend  the- 
reasonable  and  natnral  consequoicee  of  fala 
own  acts,  and  If,  by  a  false  statement  made- 
by  any  mercantile  agency,  and  through  It  to- 
the  mercantile  community,  a  foundation  is. 
laid,  whereby  any  person  or  firm  may  be  de- 
Anuded,  and  It  Is  shown  that  a  certain  firm 
was  victimized  by  reason  of  such  false  state- 
ment the  offense  Is  complete,  and  the  law 
Imputes  the  intention  to  the  act  It  is  not 
necessary,  as  contemplated  in  the  Instruc- 
tions asked,  that  plaintiff  should  have  con- 
spired with  Dun  &  Co.,  and  employed  It  to 
transmit  the  statement  to  Bockfinger  &  Co., 
with  the  Intention  of  defrauding  that  par- 
ticular firm.  The  Instructions  given  by  the 
coiurt  are  In  harmony  with  my  construction 
of  the  statute,  and  fully  and  fahrly  state  alt 
the  law  applicable  to  the  statutory  offense. 
The  facts  of  the  case  were  fairly  presented 
to  the  jury,  and  wore  found  against  the  de- 
fendant, I  can  find  no  error  which.  In  my 
view  of  the  case,  would  warrant  a  reversal; 
and  I  think  the  construction  of  the  statute 
unwarranted,  and  that  the  Judgment  and 
conviction  should  have  been  sustained. 
Judgment  reversed. 


THOMPSON  T.  BEEVES. 
(Supreme  Court  of  Oregon.   June  28,  ISM.) 

Assignment  for  Beicbvit  ot  Creditous  —  Cbbd- 

itoh'8  Right  of  Action. 
A  ToluntHry  assignment  by  a  debtor  of 
nil  his  pro]>erty  for  the  bouefit  of  all  of  his  cred- 
itors, under  the  assignment  law  of  1878;  does 
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not  bar  tlia  right  of  a  mdltor  to  maintain  an 
action  against  Um  to  recover  a  pereooal  judg- 
ment. 

Appeal  from  circuit  court,  Unltm  county; 
Morton  D.  Clifford.  Judge. 

Action  by  R.  G.  Thompson,  administrator, 
etc.,  agninst  S.  R.  Beevvs,  on  two  promis- 
sory notes.    From  a  Judgment  for  plalutlffi. 
defendant  appeals.  Affirmed. 

J.  H.  Slater  &  Sons,  tor  appellant  Cox, 
Teal  &  Minor,  fiv  respondent. 

BEAK,  J.  This  Is  an  appeal  fh>m  a  judg- 
ment In  &Tor  of  the  plaintiff  In  an  action 
oomiuMiced  In  August,  1881.  on  two  promis- 
sory notes  In  favw  cX  his  Intestate,  dated 
October  9,  18S1,  and  Norember  1,  1SS4,  re- 
spectlTely,  executed  by  the  defendant  The 
complaint  Is  in  the  usual  form.  The  answer 
aren^  In  substance,  as  a  plea  in  abatemoit, 
that  on  May  22,  1886^  the  defendant,  being 
InsolTent  duly  made  an  assignment  of  his 
property  for  the  benefit  of  all  his  creditors 
to  one  S.  P.  Florence,  who  Immediately  qual- 
ified, and  entered  upon  the  (Uscharge  of  his 
duties;  that  he  published  a  notice  b>  credit- 
ors, as  req^Ired  by  law,  but  that  plalntlO's 
Uitestate  failed  and  negjected  to  present  his 
claim  under  the  two  notes  In  suit  to  the  as- 
signee within  the  time  required  by  law,  or  at 
all;  and  tliat  said  assignment  la  still  pending. 
To  this  answer  a  demurrer  was  sustained  by 
the  court  b^ow,  and,  defendant  refusing  to 
plead  or  appear  further,  Judgment  was  ren- 
dered against  him,  from  which  this  i^peal 
Is  taken. 

Tbio  only  question  tor  our  consideration, 
therefore,  ta  whether  the  Tolnntary  assign- 
ment of  a  debtor,  of  all  his  property,  tor  the 
boieflt  of  Us  credittos.  In  confwmity  with 
tiie  pro^sions  ot  the  assignment  law  of  1878 
(2  Hill's  Ann.  Laws,  c.  28),  suspends  or  stays 
the  right  of  a  creditor  to  maintain  an  action 
fOr  the  recovery  of  a  personal  Judgment 
against  his  debtor  during  tlie  pendauy  of 
the  aasignmott  It  is  conceded  that  the 
qnestioii  thus  presented  must  be  determined 
under  the  assignment  law  as  it  stood  prior 
to  the  amendment  of  1885,  proridlng  for  the 
discharge  of  a  debtw  when  his  estate  Is  made 
to  realise  at  least  00  p»  cent  of  his  indebt- 
edness orer  and  above  all  expenses  of  the  as- 
signment Und»  the  law  an  assignment  Is 
a  Toluntary  act  of  the  debtw  fOr  the  benefit 
of  his  creditws,  and  not  tor  his  own  benefit 
By  it  his  prapeetj  is  to  be  distributed  pro 
rata  among  all  Ids  credltOTS,  and  to  such  a 
disposition  of  the  property  they  are  held  to 
have  assented.  But  the  statute  nowhere 
provides  for  or  requires  the  snspoialon  ot  a 
creditor's  right  to  maintain  an  action  and  re- 
cover a  perscmal  Judgment  against  his  debt- 
or.  Indeed,  the  fiUr  impllcati<HL  is  that  such 
actttm  may  be  maintained;  tar  by  section  1 
of  the  act  it  is  provided  that  the  assignment 
Aall  have  the  effect  to  dissolve  or  discbarge 
all  attacAinients  In  actions  where  Judgmrats 
Jbare  not  been  rendered  at  the  date  of  the 


assignment  but  suffers  the  action  Itsdf  to 
proceed  to  Judgment  and  makes  the  costs 
and  disbursements  thereof,  and  attraney's 
fees  allowed  by  law,  preferred  claims  against 
the  estate.  The  object  of  the  law  is  to  pro- 
vide for  the  equal  distribution  of  the  estate 
of  an  Inscrtveut  debtor  among  his  creditors, 
and  not  to  protect  him  against  tte  payment 
of  his  debts,  or  to  sasp&ad  or  lnterf«e 
with  the  rl^t  of  a  credibw  to  proceed  in  the 
proper  court  to  establish  Us  daim  by  action. 
The  eltect  of  an  assignment  it  Is  true,  is  to 
vest  the  estate  in  the  assignee,  so  that  it  can- 
not be  seised  by  process  against  the  assign- 
or, but  must  be  distributed  under  the  orders 
of  the  court  having  Jurisdiction  of  the  u- 
slgnmoit  But  tiiere  is  nothing  in  the  stat- 
ute to  prevent  a  creditor  from  suing  his  debt- 
or and  litigating  his  dalm,  It  he  so  desires. 
It  only  prcridUts  Um  ttom  ad^dng  the  as- 
signed prt^erty  under  process  Issued  on  any 
Judgment  that  he  mlfi^t  obtain.  TUs  Is  the 
construction  of  slrallar  statutes  In  otbo: 
states  (Lawmoe  t.  McVeagh,  106  Znd.  210, 
6  N.  E.  327;  Parsons  t.  Gbuk,  B»  Mich.  414, 
26  N.  W.  6M>,  and  seems  to  have  been  recog- 
nised as  the  correct  construction  of  our  stat- 
ute by  this  court  in  Dawson  v.  Cotter,  12  Or. 
618,  8  Pac.  888,  In  wUch  it  vras  held  that  a 
credltw  most  cstaUtah  Ua  didm  by  a  Judg- 
ment or  In  some  way  obtain  a  lien  upon 
the  property,  before  he  can  reB(«t  to  a  suit 
in  equity  to  set  aside  an  assignment  for 
ftaud.  It  follows  firom  these  views  that  the 
Judgment  of  the  coort  b^w  must  be  af- 
firmed. 


ABILENE  NAT.  BANK  v.  NODINE  et  al. 
(Supreme  Court  of  Oregon.    Jane  28,  1894.) 
Salb— Brkacb  or  Wabbaxtt. 
Where  a  breach  of  warranty  is  the  sale 
ot  a  chatty  Is  set  up  as  a  defense,  it  is  necea- 
sary  to  aliefre  tiiat  the  purchaser  relied  upon 
the  warranty,  and  was  thereby  deceived. 

Appeal  from  circuit  court  Union  county; 
Morton  D.  Clifford,  Judge. 

Action  by  the  Abilene  National  Bank  against 
John  Nodine  and  others.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

C.  B.  Finn,  for  ai^ellant   T.  H.  Craw- 
ford, for  respondents. 

BEAN,  J.  'niis  Is  an  appeal  from  the  Judg- 
ment in  favor  of  the  defendants  in  an  action 
on  a  promissory  note  made  by  them  to  Thls- 
ler  &  Spilman,  and  alleged  to  have  been  sold 
and  assigned  before  maturity,  for  value,  to 
the  plaintiff.  The  making  of  the  note  is  not 
In  issue,  but  as  a  defense  to  the  action  it  is 
averred  "that  on  or  about  the  Ifith  day  of 
April,  1891,  the  said  O.  L.  Thlsler,  payee  of 
said  note,  was  the  owner  of  a  certain  stallion 
thCT.  In  Union  county,  Oregon,  which  he  b^ 
gained  and  sold  to  the  defendants,  John 
Nodine  and  Oeoi^  Blacker,  ftnvtbe  sum  of 
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eighteen  hundred  dollars,  of  wbtcb  sam  he 
received  eight  hundred  dollars,  and  the  prom- 
issory note  described  in  the  complaint  was 
given  for  the  balance  of  the  purchase  price 
of  said  stallion;  tbat,  at  the  time  of  said 
sale  to  said  Blacker  and  Nodlne,  Thlsler  war- 
ranted the  stallion  to  be  perfectly  sound  in 
evoy  respect,  and  for  the  purpose  tor  which 
they,  as  stockralsers,  had  use  for  a  stallion, 
or  could  use  the  same;  that  Fred  Nodiue,  one 
of  the  Joint  makers  of  the  note,  was  merely  a 
surety  thereon,  without  any  consideration 
moving  to  blm  from  said  Thlsler;  that  said 
note  was  transferred  by  said  payees  to  plain- 
tiff, if  at  all,  long  after  the  same  became  due 
and  payable;  that  said  stallion  was  not 
sound,  was  not  perfect  In  body  or  In  other  re- 
spect, and  was  and  Is  perfectly  worthless, 
and  by  reason  thereof  the  conaideration  of 
the  note  sued  npon  had  wholly  and  entirely 
failed." 

The  first  assignment  of  error  in  the  notice 
of  appeal  is  the  action  of  the  trial  court  in 
overruling  plaintiff's  demurrer  to  the  new 
matter  In  the  answer.  The  argument  Is  that 
the  answer  is  tusufflcieot  to  constitute  a  de- 
fense because  it  does  not  aver  that  defend- 
ants relied  upon  the  alleged  warranty  in  mak- 
ing the  purchase  of  the  horse.  To  consiltute 
an  express  warranty,  such  as  Is  attempted 
to  be  alleged  in  the  answer,  there  must  be, 
as  part  of  the  contract  of  the  sale,  either  an 
express  undertaking  to  that  effect,  or  some 
itfhrmation  or  representation  as  to  the  quality 
or  condition  of  the  thing  sold,  made  at  the 
time  of  the  sale,  for  the  purpose  of  inducing 
the  buyer  to  make  the  contract  and  In  either 
case  the  buyer  must  have  relied  upon  the 
agreement  or  representation  In  making  the 
purchase.  It  is  elementary  law  that  unless 
the  purchaser  of  personal  property  relied  and 
noted  upon  the  statement  or  representation  of 
the  seller  as  to  the  quality  or  condition  of  tne 
thing  sold,  and  was  thereby  Induced  to  make 
the  purchase,  he  cannot  maintain  an  action 
for  a.  breach  of  warranty;  and  hence  it  is 
sometimes  held  that  a  general  warranty  does 
not  apply  to  obvious  defects  known  to  the 
purchaser,  because,  in  tlie  very  nature  of 
tilings,  one  cannot  rely  upon  the  truth  of  that 
which  he  knows  to  be  untrue.  It  Is  thore- 
fore  essential,  in  an  action  for  a  broach  of 
warranty,  for  the  purchaser  to  allege  that 
he  relied  upon  the  warranty,  and  was  thereijy 
deceived.  1  Estce,  Pi.  &  Vr.  1592.  1.YJ3;  Hol- 
man  v.  Dord,  12  Barb.  '.iSti;  Torkelson  v.  Jor- 
genson,  28  Minn.  383,  10  N.  W.  410;  Zimmer- 
man V.  Morrow.  2S  Minn.  307.  10  N.  W.  130; 
Watson  V.  Roode  (Neb.)  46  N.  W.  491;  Beed 
V.  Hastings,  61  111.  200.  The  answer  herein. 
falUug  to  comply  with  this  rule,  does  not 
state  facta  sufficient  to  constitute  a  defense, 
and  for  this  reason  is  fatally  defective. 

The  other  aasiguments  of  error  arise  out  of 
the  ruling  of  the  court  in  the  admission  and 
exclusion  of  testimony,  ana  Instriictions  given 
and  refused.  But  the  bill  of  exceptions  Is 
■o  Imperftict  tbat  we  coiuideT  It  best  not  to 


attempt  to  pass  upcot  any  of  the  qnettlons 
thus  suggested.  The  Judgment  of  the  court 
below  will  therefore  be  revoned,  and  the 
cause  remanded  for  such  further  proceedings 
as  may  be  proper,  not  iDConsiatent  witli  this 
opinion. 


LA  GIIAM)ES  NAT.  BA^'K  t.  BLUM  et  al. 
(Supreme  Court  of  Oregou.  June  28.  18(HL) 
Actio:t  OS  Note— Defesses. 
In  an  action  on  a  note,  defendant 
pleaded  that,  at  the  time  of  Its  execntion  and 
deliverj",  plaintiff  delivered  to  defendant  two 
notes  for  I'ullectioD,  under  an  agreement  to  pay 
over  the  proceeds  if  collected,  or  retuni  the 
notes  if  not  collected,  and  that  the  note  sued 
on  was  Riven  to  8?cnre  the  performance  of  that 
aftreemeut,  and  that  the  agreement  had  been 
performed.  Beid,  tliat  evidence  of  sudi  agree- 
ment 'ivas  not  iuadmisaible.  as  varying  a  writ- 
ten contract  by  parol  evidence. 

Appeal  from  drcutt  court;  Union  county; 
Morton  D.  ClIfFoi-d,  Judge. 

Action  by  the  La  Grande  National  Bank 
against  Blum  &  Grandy.  Judgement  for 
plaintiff,  and  defendants  appeal.  Reversed. 

Baker  &  Baker  and  Starr  &  Thomas,  for 
appellants.   C.  H.  Finn  and  C.  H.  Cany,  for 

respondent. 

BEAN,  J.  This  Is  an  action  on  a  prom- 
IsscHry  note  for  $1,346.60,  executed  and  deliv- 
ered to  the  idalutifl  by  defendants  on  Feb- 
ruary 12,  1S02,  payable  three  mouths  after 
date.  The  complaint  is  in  the  usual  form. 
The  answer  admits  the  execution  and  deliv- 
ery of  the  note,  but  as  a  defense  avers.  In 
substance,  that,  at  the  time  of  such  execution 
and  delivery,  plaintiff  was  the  owner  and  In 
possession  of  two  certain  promissory  notes, 
tor  $600  each,  on  one  O.  N.  Ramsay,  which 
It  delivered  to  defendant  Blum  for  collection, 
under  an  agreement  that  he  would  pay  over 
the  proceeds  to  plaintiff  If  collected,  or.  If 
unable  to  collect  the  notes,  or  any  part  there- 
of, he  would  return  them;  that  the  note  In 
question  was  given  to  secure  the  perform- 
ance of  such  agi*eement  on  Blum's  part;  and 
that  he  had  performed  the  same.  The  reply 
denies  the  allegations  of  the  answer,  and  a 
trial  was  had  upon  the  issues  thus  made. 
The  1)111  of  exceptions  discloses  that,  after 
plnlutiff  had  given  evidence  tmdlng  to  sup- 
port the  allegations  of  Its  complaint,  "the  de> 
fendauts  Introduced  evidence  tending  to  sup- 
iwt  the  allegations  in  their  further  and  sep- 
orate  answer."  and  rested,  whereupon  the 
plalutlff  moved  the  court  "to  strike  all  the 
evidence  offered  by  defendants  In  support  of 
the  separate  answer  and  defense,  and  to  In- 
struct the  Jury  to  bring  in  a  verdict  as  pniy«l 
for  in  the  complaint,  on  the  ground  tliat  all 
the  evidence  offered  Is  immaterial  and  in- 
competent, and  the  facts  pleaded  In  the  an- 
swer constitute  no  defense  In  this  action." 
This  motion  was  allowed,  the  evidence  given 
by  the  defendants  with<lrawn,  and  the  Jury 
Instructed  not  to  conaldor  It;  and,  the  trial 
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resollliiff  fn  a  T«a!dlet  and  Jodcment  in  fttTor 
of  the  plaintiff,  tlie  defmdanto  aiveal.  as- 
rigninff  as  enror  ttae  mUne  of  the  court  In 
soatalnlng  tlie  inotl<Ht  above  referred  to. 

Tbe  contenU(Hi  for  tbe  lOalntlff  Is  that  the 
allegations  of  the  amwer.  and  the  erldeoce 
tending  to  support  It,  Tlolatod  the  weU•Be^ 
tied  rule  of  law  that  a  wrtttm  contract  can- 
not be  cMitradlcted  or  varied  hy  pond  evi- 
dence. ThU  rule  Is  not  questioned.  Bat  the 
answer  and  evidence  excluded  did  not  con- 
tradict the  ^nifl  of  the  ivomlMory  note  sued 
on,  tmt  t«ided  to  show  that  It  was  ddlvered 
to  take  effect  as  an  unconditional,  binding 
obligation  npmi  the  defendants  on^  in  ttae 
event  of  Blum's  fallnre  to  cmnpfy  with  his 
aG^eement  to  account  for  tbe  Ramsay  notes, 
or  their  proceeds.  In  other  WMds,  accord- 
ing to  the  answer  and  the  evidence  ecdoded, 
the  promissory  note  sued  on  was  not  Intend- 
ed, except  In  case  of  Blum's  default,  to  be- 
come a  binding  obligation  on  the  part  ot  the 
defimdants  to  pay  plaintiff  the  sum  of  money 
named  thweln.  Evidence  of  such  an  agree- 
ment, and  Blum's  comifliance  therewith, 
would  show  a  want  of  ccmrideratlon  of  ttie 
note^  and  would  In  no  sensft  be  In  contradlc- 
tl<m  of  Its  terms.  The  terms  of  the  note  an 
that  defendants  win  pay  plaintiff  the  sum 
of  money  named  at  a  time  fixed,  with  Inter- 
est, while  the  answer  alleges  a  distinct  and 
Independent  agrement,  constituting  tbe  ccm- 
slderatlon  for  the  promise,  which  In  no  sense 
changes  or  adds  to  the  terms  of  the  writing, 
and  was  not  Intended  to  do  so.  It  Is  a  com- 
mon business  trnnsactlon  for  one  contract  to 
be  the  consideration  for  another,  and  it  has 
never  been  supposed  that  proof  of  the  con- 
tract which  is  the  consideration  adds  to  or 
varies  the  terms  of  the  other.  Daniel,  Neg. 
Inst.  §  81a;  Burke  v.  Dulaney,  14  Sup.  Ct. 
816;  Howard  v.  Stratton,  64  Cal.  487,  2  Pao. 
263;  Dlcken  v.  Morgan  (Iowa)  7  N.  "W.  145; 
Hazzard  v.  I>uke,  ©4  Ind.  220.  If  the  note 
was  given  to  secure  the  performance  of 
Blum's  contract  to  collect  and  pay  over  to 
the  plaintiff  the  proceeds  of  the  Eamsay 
notes,  or  to  return  them  if  not  collected,  and 
Blum  has  perfwmed  his  aRTComent,  such 
performance  would  manifestly  oiMrate  as  a 
failure  of  consideration,  and  payment  of  the 
note  ought  not  to  be  enforced;  and  as  was 
said  by  3Ir.  Justice  Cooley  In  Slaltz  v.  Fletch- 
er,  52  Jlich.  486,  18  N.  W.  228,  "no  rule  or 
policy  of  the  law  Is  violated  by  allowing 
proof  to  be  made  of  the  purpose  for  which 
negotiable  paper  was  given,  or  that  the  pur- 
pose does  not  require  that  payment  should 
be  enforced."  There  is  nothing  in  the  rec- 
ord to  show  that  the  contract  referred  to  in 
the  answer  was  made  with  the  cashier  of  the 

plalnticr,  and  hence  the  question  argued  in 
the  brief,  as  to  his  authority  to  make  sucli 
a  contract,  la  not  presented  by  this  record, 
or  ccmsldered.    It  follows  that  the  Judgment 

ot  the  court  below  must  be  reversed,  and  a 

new  trial  ordered. 

v^7F.no.l — 4 


WILLIAMS  et  al.  v.  ISLANI>  OITY  MBK- 
CAMTILl!:  &  MILLING  GO. 
(Supremo  Oonrt  of  Oregon.    Jane  28, 18M.) 
DAHAOBa— Brback  op  GoirniACT— Lobs  of  Tims. 

1.  When  a  machlalBt  has  failed  In  his  con- 
tract to  put  in  mill  machinery  of  a  certain  ca- 
pacity by  a  certain  date,  the  miller,  haTlng  an 
pstablishecl  business,  can  show  his  past  avprage 
profits,  and  so  fix  the  valne  of  the  use  of  the 
mill  while  the  mBchiulst's  defaolt  kept  tt  idle 
(the  change  of  process,  as  contracted  for,  being 
conaideretl) ;  but  his  damaRe  shonld  not  be  recli- 
oned  on  an  entimate  of  profits  be  might  have 
reaiiKe<l,  bad  the  mill  worked  to  Its  gnarantled 
capacity,  at  tbe  net  profit  of  so  mnch  per  barret 
of  ttour,  regardless  of  his  ex[>erience  ot  the  real 
value  of  the  use  of  the  mill. 

2.  If  the  machinist  has  failed  to  fulfill  his 
contract  as  to  capacity,  and  has  abandoned  it, 
but  the  milt  has  not  tberenpon  been  shut  down, 
and  adjusted  to  such  capacity,  he  Is  not  liable 
for  the  time  that  would  reasonably  have  been 
required  for  that  purpose,  nor  toe  the  time  ac- 
tually consumed,  more  than  two  years  after,  tor 
repairs  and  rebuilding  not  made  to  conform  to 
bis  contract. 

Appeal  from  drceit  oonr^  Unltm  county; 
James  A.  Fee,  Judge. 

Actton  by  Williams  ft  Groat  acalnst  the 
Island  City  Ifereantile  ft  Milling  Company 
tor  tbe  TOlne  of  goods  furnished  and  labor 
perfonned.  Jndgment  fbr  defendant.  Ploln- 
tiflto  aKteol.  Bereroed. 

Johnson  &  Idleman  and  T.  H.  Crawford, 
for  appellants.  Cox,  Teal  &  yUaoT  and  B. 
EaklUf  for  respondent 

BEAN,  J.  This  Is  an  action  to  recover  the 
sum  of  $2,572.35,— an  alleged  balance  due  on 
account  for  materials,  machinery,  and  appli- 
ances furnished,  and  work  and  labor  per- 
formed, by  the  plaintiffs  for  the  defendant. 
The  complaint  alleges  that  between  the  1st 
day  of  May,  18S6,  and  the  1st  day  of  Janu- 
ary, 1887,  the  plaintiffs,  at  the  special  In- 
stance and  request  of  defendant,  and  for  its 
use  and  benefit,  furnished  a  large  amount  of 
material  and  machinery  for  the  rebuilding, 
construction,  and  repair  of  a  certain  flouring 
mill  of  the  defendant,  and,  between  said 
dates,  performed  a  large  amount  of  work 
and  labor  for  the  defendant  in  the  rebuild- 
ing, construction,  and  repair  of  said  mill 
and  its  attachments;  that  the  material  and 
machinery  so  fm-nished,  and  labor  perform- 
ed, were  and  are  of  the  reasonable  wortli 
and  value  of  $8,134.25;  that  the  sum  of  |5,- 
031.10  has  been  paid  thereon,  and  no 
more,— and  prays  judgment  for  tbe  balance 
of  $:^',503.15,  with  interest  thereon  from  Jan- 
uary 1,  1887.  The  answer  denies  the  allega- 
tions of  the  complaint  and  alleges,  in  sub- 
stance,  that  on  June  5,  1S8R,  tlie  plalntilfa 
and  defendant  entered  Into  a  contract  in 
writing,  by  the  terms  of  which  plaintiffs 
were  to  furnish  tl^e  material,  machinery,  and 
appliances,  and  pi>rform  tlie  work  and  labor, 
necessary  In  reconstructing  and  remodeling 
tbe  defendant's  flouring  mill  as  In  the  com- 
plaint mentioned,  and  In  changing  the  uin- 
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chlnery  so  as  to  manufacture  flour  by  the 
roller  pro<es8,  for  which  they  were  to  be 
paid  the  sum  of  $8,134.25  at  certain  specified 
times,  and  that  $5,631.10  has  been  paid  there- 
on; that  the  work  was  to  be  fully  completed 
by  the  10th  day  of  September,  ISSG.  and  the 
plalntlfTs  guarantied  that  the  mill,  when 
completed  according  to  their  contract,  would 
have  a  capacity  of  60  barrels  of  flour  In  24 
hours,  and  make  as  much  and  as  good  flour 
from  a  bushel  of  wheat  as  any  other  mill 
In  eastern  Oregon,  when  grinding  the  same 
kind  of  wheat;  that  in  pursuance  of  said 
contract  the  plaintiffs  undertook  to  reflt  said 
mill  as  therein  provided,  but  have  failed  and 
neglected  to  comply  with  their  contract,  in 
this:  that  said  mill  was  not  finished  and 
turned  over  to  said  defendant  at  the  time 
agreed  on,  nor  until  10  days  thereafter,  to 
wit,  on  the  20th  day  of  September.  1886,  and 
that  when  completed  it  did  not  have  a  ca- 
pacity of  60  barrels  of  flour  in  24  hours,  or 
any  greater  capacity  than  45  barrels,  and 
would  and  could  not  make  as  much  flour 
from  a  bushel  of  wheat  "as  any  mill  In  east- 
ern Oregon,  when  grinding  the  same  kind 
of  wheat;"  that,  by  reason  of  the  delay  in 
the  completion  of  the  work,  it  Is  damaged  in 
the  sum  of  $405;  that,  after  the  mill  was 
turned  over  to  the  defendant,  it.  failed  to  do 
the  work  guarantied  by  the  contract,  and  the 
plalntlfTs  made  divers  attempts  between  Sep- 
tember 20th  and  December  20th  to  make  It 
comply  with  the  contract,  and  In  so  doing 
required  It  to  be  shut  down  from  time  to 
time,  aggregating  In  all  about  10  days,  dur- 
ing which  time  the  use  of  the  mill  was  lost 
to  the  defendant,  to  Its  damage  In  the  sum 
of  $450;  that  by  the  dlfTcrence  in  the  actual 
capacity  of  the  mill,  as  turned  over,  and  the 
guarantied  output,  it  was  fiu-ther  damaged 
in  the  sum  of  $8,482.50,  and  for  the  failure 
to  make  as  much  flour  from  a  bushel  of 
wheat  as  other  mills  In  eastern  Oregon, 
when  grinding  the  same  kind  of  wheat. 
It  claims  $4,241.25  as  damages;  that  on 
the  20th  day  of  September,  1888,  the  con- 
tract was  voluntarily  abandoned  by  plain- 
tiffs, and  defendant  th^eupon  took  posses- 
sion of  the  mill,  and  operated  the  same  to 
the  best  advantage  until  the  10th  day  of 
February,  1889,  when  It  employed  other  per- 
sons to  repair  said  mill,  which  necessitated 
a  suspension  of  operations  for  the  period  of 
00  days,  during  which  time  It  wholly  lost 
the  use  of  the  raill,  to  Its  damage  in  the  sum 
of  $4,050.  The  defendant  therefore  claims 
to  recoup  In  this  action  the  damages  sus- 
tained by  It  In  the  loss  of  the  use  of  the  mill 
from  the  10th  day  of  September,  when  the 
contract  should  have  been  completed,  to  the 
20th  of  the  same  month,  when  It  took  pos- 
session; for  the  loss  of  Its  use  during  the 
10  days  It  was  shut  down  after  the  20th  of 
September,  at  plaintiffs'  request,  while  they 
were  attempting  to  comply  with  their  con- 
tract; for  the  loss  occasioned  by  the  differ- 
ence between  the  actual  and  the  guarantied 


capacity  of  the  mill,  and  in  the  amount  of 
wheat  necessary  to  make  a  barrel  of  flour. 
In  excess  of  that  required  by  other  mills  In 
eastern  Oregon,  when  grinding  the  same 
kind  of  wheat;  and  also  the  loss  of  the  use 
of  the  mill  during  the  time  it  would  have 
been  necessary  to  shut  It  down  in  order  to 
enable  the  defendant  to  make  the  repairs 
and  additions  necessary  to  bring  It  up  to  the 
required  capacity.  By  direction  of  the  court 
the  jury  made  special  findings,  from  which 
it  appears  that  they  allowed  plalntlfTs  $1,- 
342.06  as  the  value  of  the  material  furnished 
Eind  work  performed  by  them  over  and 
above  the  admitted  payments,  and  $739.13 
as  interest  thereon,  and  allowed  the  defend- 
ant, as  damages  for  the  loss  of  the  use  of 
the  n)m  from  September  10th  to  S^tember 
20th.  $200;  for  the  loss  of  the  \i8e  of  the  mill 
while  stopped  for  repairs  by  plaintiffs  after 
September  20th,  $200.25;  for  the  difference  be- 
tween the  actual  and  the  guarantied  capa- 
city of  the  mill,  $720;  for  the  excess  In  the 
amount  of  wheat  required  to  produce  a  bar- 
rel of  flour,  in  comparison  with  the  Union 
mill,  $108;  and  for  the  loss  of  the  use  of  the 
mill  during  the  time  It  would  have  been 
necessary  to  have  shut  it  down  in  order  to 
perform  the  work  necessary  to  make  it  com- 
ply with  plalntlfTs'  contract,  $l,225j  and  for 
a  general  verdict  in  favor  of  defendant  for 
$302.06. 

The  record  contains  numerous  assignments 
of  error,  based  upon  the  rulings  of  the  court 
In  the  admission  of  testimony,  and  the  giving 
and  refusal  of  instructions;  but,  as  they  ^1 
present  the  same  question,  they  need  not  be 
set  out  In  detalL  The  question  thus  present- 
ed is  the  right  of  the  defendant  to  recover, 
as  the  measure  of  damages  tar  the  breach  of 
the  contract,  the  anticipated  or  expected 
profits  which  It  might  have  realized  from  the 
operation  of  its  mill,  had  the  contract  been 
complied  with.  The  evidence  tended  to  show 
that,  at  the  time  the  contract  was  made,  de- 
fendant's mill  had  been  in  operation  for  sev- 
eral years,  and  had  a  capacity  of  75  barrels 
of  flour  in  24  hours;  that  defendant  had  an 
established  business,  and  a  ready  sale  for 
all  the  fiour  it  could  manufacture,  at  an 
average  profit  of  75  cents  per  barrei;  that, 
at  the  time  the  contract  was  to  have  been 
completed.  It  was  ready  to  operate  the  mill, 
and  had  on  hand,  or  within  easy  reach,  suffi- 
cient wheat  for  the  purpose;  that  Its  trade 
extended  throughout  eastern  Oregon  and 
Idaho,  Its  sales  being  usually  made  on  60 
days'  time;  that  the  profits  of  the  business 
depended  to  some  extent  upon  the  solvency 
and  promptness  of  its  customers;  that 
plalntifTs'  representative  and  agent,  through 
whom  the  contract  was  made,  went  through 
the  mill,  and  saw  the  business  It  was  doing, 
before  the  contract  was  entered  Into.  And 
the  evidence  further  tends  to  show  that  there 
was  no  established  rental  value  of  the  mill, 
which  could  be  made  the  measure  of  dam- 
ages tar  the  kMs  suBtalned  while  It  was  Idle: 
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ttiat  plalntllh  dolmed  to  bftve  completed, 
tbeir  coDtract  on  o€  about  the  20th  of  Sep- 
temlMr,  1886,  at  which  time  defeudant  took 
posspsslon  of  the  mlU,  but  soon  dlBcorered 
that  Its  work  fell  short  of  the  guaranty.  In 
that  Its  actual  capacity  was  only  about  45 
barrels  of  flour  In  24  hours,  and  It  required 
nKM>e  wheat  to  make  a  barrel  of  flk)ur  than 
required  by  other  mills  in  eastern  Oregon, 
whneupon  the  plaintiff,  from  that  time 
until  some  time  In  December  following,  en< 
dcavored  to  comply  with  their  contract  by 
making  further  ImproTcments  and  repairs, 
but,  failing  in  the  effort,  wholly  abandoned 
the  performance  of  their  contract  on  or  about 
the  20th  of  that  month;  that  the  defendant 
then  took  possession,  and  contlnTied  to  oi>- 
erate  the  mill  until  some  time  In  February, 
1889,  when  a  new  contract  was  entered  Into 
with  other  parties,  to  reconstruct  it  so  as  to 
oilarge  its  capacity  to  75  barrels  In  24  hours; 
and  that,  in  order  to  make  these  repairs,  It 
was  necessary  to  shut  the  mill  down  for 
about  three  months.  Upon  this  testimony 
flie  court  charged  the  Juiy  that  If  plalntHTs 
constructed  the  mill  mainly  according  to  their 
contract,  and  furnished  the  material  and 
pwformed  the  work  and  labor  In  good  faith, 
with  intent  to  comply  therewith,  and  did 
not  wUlfuDy  abandon  the  performance  of 
the  contract,  they  were  entitled  to  recover 
from  the  defendant  the  reasonable  value  of 
such  work,  material,  and  machinery,  not  ex- 
ceeding the  contract  price,  less  all  payments 
made  thn-eon,  and  what  it  would  cost  to 
remedy  the  defects  in  the  mill,  and  make  It 
08  designed  by  the  contracting  parties,  to- 
gether with  such  further  damages  as  the  de- 
fendant may  have  sustained  by  the  failure 
of  the  plalntlfTs  to  comply  with  the  terms  of 
their  agreement;  that,  after  plaintiffs  had 
ceased  all  efforts  to  comply  with  their  con- 
tract, it  was  the  duty  of  defendant  to  hsTe, 
within  a  reasonable  time,  not  extending  be- 
yond February  1,  1887,  made  the  changes 
and  improvements  necessary  to  put  the  mill 
in  tbe  condition  contemplated  by  plaintiffs' 
guaranty,  and  to  have  charged  tbe  plaintiffs 
with  the  expense  thereof,  together  with  the 
value  of  the  loss  of  the  use  of  the  mill  for 
ttie  time  necessary  to  make  such  changes 
and  tmproTements,  and  not  to  have  continued 
to  operate  It  at  a  loss;  and  that  it  could 
not  recover  damages  for  any  loss  sustained 
in  the  operation  of  the  mill,  caused- by  defect- 
ive construction,  after  the  time  the  same 
might  have  been  repaired  by  the  defendant, 
bat  that  it  was  entitled  to  recover  the  value 
of  the  nse  of  the  mill  tor  the  10  days  from 
September  10th  to  the  20th:  for  the  time  after 
that  date,  aggregating  10  days,  during  which 
it  was  so  stopped  at  the  Inatance  of  plain- 
tiff; and  for  such  reasonable  length  of  time 
after  their  abandonment  of  the  contract  as 
Would  have  oiabled  the  defendant  to  make 
the  change  necessary  to  bring  the  mill  up  to 
tbe  desired  Btandard,-:-and  that  It  was  also 
oitllled  to-dama^es  on  account  ct  the  loss  oc- 


caslooed  tbe  dlffwenco  betwam  Ite  actual 
and  guarantied  capacity  during  the  time 
plaintiffs  woe  s»  endeavoring  to  remedy  Hie 
defects  fliereln,  and  for  a  reasonable  time 
thereafter,  not  extending  beyond  February  1. 
1887,  and  also  for  the  loss  suffered  during 
tbe  same  time  because  the  mill  required  a 
greater  quantity  o£  wheat  to  make  a  barrel 
of  flour  than  othw  mills  in  eastern  Oregon, 
while  grinding  the  same  wheat;  that  while 
tbe  measure  of  damages  tor  the  total  etoj^ 
page  of  the  mlU  during  tbe  Ume  for  which 
they  were  allowed  woidd  be  primarily  its 
rental  value,  if  the  jury  found  there  was  a 
rental  value,  but.  If  there  was  no  evidence 
of  such  rental  value  as  could  be  relied  upon 
with  any  reasonable  degree  of  certainty, 
then  they  might  allow  the  defendant,  as  dam- 
ages, the  amount  of  net  profits  which  would 
have  been  realized  by  It,  If  they  could  de- 
termine from  the  evidence,  with  reasonable 
satisfaction  and  certainty,  what  profits  would 
have  resulted  to  the  defendant  from  the  op< 
eration  of  the  mill  during  the  time  It  was 
so  suspended.  And  by  the  term  "net  profits" 
Lhe  Jury  was  given  to  understand  Is  meant 
tbe  difference  between  the  selling  price  of  a 
product  and  the  cost  of  Its  production  and 
sale;  and  the  measure  of  damages  for  the 
loss  occasioned  by  the  difference  between 
the  actual  and  guarantied  capacity  of  the 
mill,  and  by  the  excess  of  wheat  required  to 
make  a  barrel  of  flour,  over  that  stipulated 
in  the  contract,  was  also  the  loss  of  pn^ts 
occasioned  thereby. 

One  of  the  most  vexed  and  difficult  ques- 
tions of  the  law  Is  to  determine  when  the 
right  exists  to  recover  expected  or  antlcliwit- 
ed  profits  In  an  action  for  a  breach  of  a  con- 
tract, and  we  shall  not  attempt  to  enter  up- 
on any  extended  discussion  of  the  question 
at  this  time,  but  shall  rather  content  our- 
selvM  with  indicating  the  conclusions  to 
which  we  have  arrived  In  the  case,  after  due 
and  careful  conslderatlMj,  materially  aided, 
as  we  have  l>een,  by  the  exhaustive  and  com- 
prrfienslve  briefs,  as  well  as  the  able  and 
learned  argruments,  of  counsel  on  either  side. 
The  object  of  damages  is,  primarily,  compen- 
sation to  an  injiured  party  for  a  loss  sus- 
tained; and  the  rule  is,  primarily,  that  only 
such  damages  can  be  recovered  as  are  tht 
natural  and  proximate  result  of  a  breach, 
and  that  the  damages  which  are  purely  spec- 
ulative or  conjectural  are  not  recoverable. 
But  the  application  of  this  rule  varies  as 
much  as  i!he  facts  of  tbe  adjudged  cases  In 
which  it  has  been  applied.  There  Is  noth- 
ing In  the  term  "profits"  which  of  itself  ex. 
dudes  their  being  given  In  evidence,  and 
used  as  the  measure  of  damages;  but,  when 
excluded,  It  is  because  they  are  either  un- 
natural or  remote,  or  there  is  no  criterion  by 
which  to  estimate  them  with  that  certainty 
which  the  law  requires.  Indeed,  In  many 
cases,  profits  are  the  only  certain  or  reliable 
measure  of  damages;  but  as  a  general  rule 
.the  npeeted  or  anticipated  profits  ot.a  busl* . 
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neas  mterpriae  cannot  be  prorea  with  any 
degree  of  certainty,  and  therefore  cannot  be 
reoorered.  Tbey  can  only  be  compnted  or  as- 
certained by  guess  or  specnlatlcm,  because 
th^  depend  am  so  many  contlngendea,  such 
aa  competition  In  basbiess,  supply  and  de> 
mand,  the  condition  of  the  money  market, 
availablUty  of  lab(H>,  and  like  uncertain  con- 
ditions. There  may  be  future  profits  In  any 
bnsinesB,  or  there  may  be  losses.  "Hence,  In 
such  cases,  the  measiu:e  of  damages  Is,"  says 
Mr.  Sedgwick,  "not  expected  profits,  bnt  the 
average  valne  of  the  use  of  the  bnslnesa; 
and,  to  ascertain  this,  evldraice  of  actual 
past  jfcoAtB  must  be  admissible."  1  Sedg. 
Dam.  I  174.  There  is  in  the  books  a  wdU- 
grounded  dlstlncUon  between  the  Intwrup- 
tlon  of  an  established  business  and  the  pre< 
Tentlon  of  the  establishmoit  of  a  new  busi- 
ness. In  the  latter  case  12ie  rule  of  damages 
Is  necesaacUy  kept  within  prescribed  limits, 
because  th^  Is  nothing  by  wlfich  the  an> 
tldpated  Taliw  of  the  proposed  business  can 
be  proTen.  But,  as  said  by  Mr.  Sedgwick, 
"when  It  clearly  appears  that  the  defendant 
has  interrupted  an  established  business,  from 
which  plaintiff  expected  to  realise  profits,  Uie 
plaintiff  should  recover  compoiaatlon  lor 
whatever  profits  be  makes  it  reascmably  cer> 
tain  he  would  have  received."  Id.  |  182. 
Sat  such  loss  of  profits  is  not  to  be  estimat- 
ed by  expected  or  anticipated  specific  profits, 
because  the  earning  of  aandi  profits  Is  but  con- 
jectural, and  depends  upon  too  many  con- 
tlng^kdes,  but  should  be  based  upon  the 
value  of  the  use  ot  the  badness  to  the  plain. 
tlCt,  as  ascertained  and  determined  from  ac- 
tual past  experleaice.  Id.  SS  174,  189;  1 
Suth.  Dam.  S  70;  Goebel  v.  i^uafb,  20  Minn. 
252,  2  M.  W.  847;  Crawford  v.  Parsons,  63 
N.  H.  438;  White  v.  Moseley.  8  Pick.  356; 
SlmmwtB  V.  Brown,  6  B.  I.  299;  City  of  Terre 
Haute  V.  Hudnut.  112  Ind.  542, 13  N.  B.  686; 
OibsoD  V.  Fischer.  68  Iowa.  29,  25  K.  W.  914; 
Allison  V.  Chandler,  11  Mich.  542;  Woodin 
V.  Wentworth,  67  Mich.  278,  23  N.  W.  813| 
Cincinnati  v.  Evans,  6  Ohio  St  594.  And 
this,  we  think.  Is  the  proper  measure  of  dam- 
ages in  this  case.  Ttie  d^endant  had  heesi 
operating  Its  mill  for  several  years  before  the 
breach  of  plaintiffs'  contract,  and  It  can 
show  what  Its  average  profits  had  actually 
been,  and  so  ascertain  with  reasonable  cer- 
tainty what  the  value  of  the  use  of  the  mill 
would  have  been  to  It  during  the  time  It  was 
prevented  from  operating  it  on  account  of 
plaintiffs'  brea^di  of  the  contract;  the  effect 
of  tiie  change  from  tiie  burr  to  the  roller 
process,  as  contracted  for,  beln?  of  courso 
taken  Into  acotmnt.  For  this  pi  ^ose^  proof 
of  past  profits,  If  any,  was  admissible  in 
evU^ice.  Willie  it  la  true  the  evidence  show- 
ed, or  toided  to  show,  that  the  mill  had  no 
r^tal  valuer  within  the  a^iae  that  a  busi- 
ness bouse  in  a  popidous  city  has  a  rratal 
value,  yet  its  actual  value  to  the  defendant 
could  have  been  ascertained  with  reasonable 


certainty  by  reference  to  the  business  whldt 
it  had  previously  done.  By  the  rule  adopted 
by  the  trial  court,  however,  the  damages 
were  to  be  determined  on  an  estimate  of  tha 
future  profits  the  defmdant  ml^t  have  re- 
alized from  a  sale  of  the  min  products,  had 
the  mm  been  opwated  to  its  fun  guarantied 
capacity,  basing  the  same  upon  a  net  profit 
ot  75  cmts  per  barrel  of  flotir,  without  re- 
gard to  what  the  past  ezpfflience  of  the  de- 
fendant had  shown  the  actual  value  of  tha 
use  (tf  tiie  propmy to  be,and  Itwas,  we  thinlc, 
therefore,  too  speculative  and  uncertain  to 
form  a  basis  for  estimating  damages,  when 
other  and  mote  certain  data  wwe  at  hand. 
1  Suth.  Dam.  |  00;  Pennypatdcer  v.  Jones, 
106  Pa.  St  237;  Anis  v.  McLean.  48  Mich. 
428,  12  N.  W.  640;  Anderson  v.  Sloane,  721 
Wis.  566,  40  N.  W.  214;  Brlgham  v.  Carilsle^ 
78  Ala.  243;  Frazer  v.  Smith*  60  BL  145: 
Manufacturing  Co.  v.  Rogers,  19  Oa.  417;  Lot 
CkK  v.  Leonard,  30  Oa.  500;  Jones  v.  Nath- 
rop,  7  Colo.  1.  1  Pac.  435;  Sbank  r.  Shoe- 
makw,  18  N,  T.  489.  We  are  aware  the  ao- 
thcKltieB  are  not  uniform  on  this  questlmi, 
but  It  seems  to  us  the  rule  we  have  Indicated 
la  more  likely  to  do  Justice  between  the  par- 
ties to  thla  record  than  the  one  adopted  by 
the  trial  court  The  anticipated  or  expected 
profits  from  the  operation  of  a  flouring  mill 
are  proverbially  uncertain  and  contingent, 
and  to  allow  them,  as  such,  to  be  recov^ed 
as  damages  in  an  action  for  a  breach  of  con- 
tract to  furnish  machinery  and  appliances 
for  such  mill  is  to  allow  the  Jury  to  entw 
into  the  realm  of  speculation  and  uncertain- 
ty. As  Slid  by  Mr.  Justice  Cocdey  in  Allla 
V.  McLean,  supra,— a.  case  dmllar  to  the  one 
at  bar:  "Estimates  of  profits  seldom  take 
all  contingenclea  in1»  the  account,  and  are 
ther^ore  seldom  realised;  and.  If  damages 
for  breach  ot  contract  won  to  be  determined 
on  estimates  of  probable  profits,  no  man 
could  know  in  advance  the  extent  of  his  re- 
sponsibility. It  la  therefore  very  properly 
held,  In  cases  like  the  present  that  the  party 
complaining  of  a  breadi  ot  contract  muat 
point  out  dements  of  damage  more  certain, 
and  more  directly  traceable  to  the  injury, 
than  proepective  profits  can  be;"  dtlng  Flem- 
ing V.  Bedc,  48  Pa.  St  300;  Coal  Co.  v.  Fos- 
ter, 59  Pa.  St  866;  Strawn  t.  Cogswell.  28 
BL  457;  Frazer  v.  Smith,  60  BL  146;  Mar 
Chine  Co.  V.  Brystmi  44  Iowa,  159. 

We  are  ot  tha  oi^cn,  therefore,  that  the 
true  measure  of  damages  for  the  failure  to 
complete  the  c(mtract  within  the  time  stipu- 
lated, and  fbr  the  loss  of  time  occasioned  by 
the  attempts  <^  the  plalntlfb,  after  Septem- 
ber 20th.  to  comply  with  the  terms  of  tbelr 
omtract.  Is  the  reasfwable  value  of  the  use 
of  the  mill  dming  audi  time,  as  aacwtalned 
from  the  past  experience  of  the  defendant 
But  tor  the  time  it  would  have  been  ueoe» 
aary  to  have  shut  the  mill  down,  after  plain- 
tiffs abandoned  their  contract.  In  order  to 
make  the  repairs  and  additions  necessary 
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to  bring  It  up  to  plaintiffs'  contract,  we 
think  the  defendant  1b  not  entitled  to  recoT- 
er  damases,  for  the  very  good  and  sufficient 
reason  that  the  mill  was  never  so  shut  down, 
and  such  repairs  and  additions  were  never 
made,  and  consequently  there  was  no  loss 
on  that  account.  It  Is  true,  some  two  o» 
three  years  afterwards,  defendant  awarded 
a  contract  to  some  other  parties  to  remodel 
and  reconstruct  the  mill,  but  not  for  the  pur- 
pose of  making  It  conform  to  the  terms  of 
plaintiffs'  contract.  For  the  loss  of  time  In 
making  such  repairs,  plaintiffs  are  clearly  not 
liable.  The  defendant  was  given,  on  the 
trial,  the  benefit  of  what  it  would  have  cos: 
to  remedy  the  defect  in  the  mill,  and  make 
it  what  it  should  be  under  the  contract;  but 
it  cannot  recover  damages  for  the  loss  of  the 
use  of  the  mill  during  the  time  necessary  to 
make  such  repairs,  when  no  such  time  was 
kwt  or  damage  sustained.  The  ruling  an- 
nounced by  the  court  as  to  the  measure  of 
damages  fc^  the  difference  between  the  ac- 
tual and  guarantied  capacity  of  the  miU  was. 
we  tbtnk,  ooxrect,  because  It  was  based  npon 
past  transactions;  and  It  is  a  mere  matter 
of  mathematical  calculation  to  determine  the 
difference  between  the  actual  output  of  a  45 
barrel  capacity  mill  and  what  the  output 
would  have  been  during  the  same  time,  had 
the  mill  been  up  to  the  guarantied  capacity. 
But  It  seems  to  us  such  loss  should  have 
been  confined  to  the  time  plaintlfls  were  en< 
gaffed  in  endeavoring  to  comply  with  their 
contract,  and  not  extoided  to  a  reasonable 
time  thereafter,  in  wblch  to  enaUe  defend- 
ant to  secure  the  services  of  some  pemm  to 
complete  idolntiffs'  contract,  tot  the  reawm 
snggeated,— that  no  such  tiioe  was  kwt,  or 
repairs  made.  It  follows  that  the  Judgment 
of  the  oonrt  bdow  must  be  reversed,  and 
this  cause  remanded  for  a  new  trial. 


STATE  v.  TARTER. 
(Supreme  Court  of  Oregon.    June  28,  18!>4.) 

■faumciDB— THBB1.TS— Self"  Defbnsb  — Dsfbkdiiio  ' 

Phopebtt. 

1.  Defendant  and  two  others  (eye  wit- 
ngasoa)  testified  that  decrased  wssthe  a^jcrosttor. 
and  had  a  pistol;  that  be  swore  he  would  kill 
defendant,  and  was  drawine  his  pifltol  to  do  so 
when  defendant  fired.  The  state's  evideiice 
went  to  show  that  deceased  was  unnnued,  and 
not  the  nssailant ;  that  he  made  no  hostile 
move  against  defendant;  and  that  the  shoot- 
ing  was  deliberate.  Bad,  that  It  was  compe- 
tent to  prove  deceased's  previous  threats 
ajcainst  defendant,  though  not  commnnicnted  to 
liim. 

2.  The  fact  that  the  threats  were  made  in- 
directly, or  by  innuendo,  does  not  make  proof 
of  them  irrelevant. 

3.  A  cbarfTc  that  self-defense  cannot  be 
set  up  unless  to  kill  wa»  defendant's  only  rea- 
sonalne  resort  to  save  bis  own  life,  or  his  per- 
son from  great  bodily  harm,  ia  not  objectlon- 
nble.  in  connection  with  a  following  charge  on 
"reasonable  and  honest  belief." 

4.  It  is  not  error  to  instruct  that  the  jury 
Is  to  weigh  defendant's  testimony  like  that  of 


others,  except  that  they  may  consider  his  inter- 
est In  the  case. 

6.  To  contend  tor  the  possession  of  an  ani- 
mal, as  belonging  to  one's  wife,  shows  no  such 
intention  to  commit  a  felony  on  prop^ty  in  an- 
other's possession  (Hill's  Code,  I  1T30>  as  to 
Justify  a  homidde  in  defeose  of  the  possession. 

Appeal  from  circuit  court,  Union  county; 
Morton  D.  Clifford,  Judge. 

Daniel  Tarter,  convicted  of  manslaughter, 
appeals.  Reversed. 

T.  H.  Crawford  and  T.  C.  Hyde,  for  appel- 
lant Chas.  F.  Hyde  and  J.  L.  Band,  for  the 
State, 

LORD,  C.  J.    The  defendant  was  Indicted 
for  the  crime  of  murder  in  the  first  degree, 
and,  upon  being  tried  b^ore  a  Jury,  was 
found  guilty  of  the  crime  of  manslaughter, 
and  sentenced  to  the  penitentiary  for  the  pe- 
riod of  12  years.    From  this  Judgment  the 
defendant  has  appealed  to  this  court,  assign- 
ing numerous  errors  committed  by  the  court 
below  in  admitting  testimony,  in  giving  cer- 
tain instructions  to  the  Jury,  and  in  refusing 
to  give  certain  other  instractlons  asked  by 
him.    The  materiality  of  several  of  the  al- 
leged errors  is  not  disclosed,  and  as  a  con- 
sequence they  will  not  be  considered.  The 
assignments  of  error  from  16  to  23,  Inclusive, 
relate  to  the  refusal  of  the  court  to  allow 
proof  of  threats  made  by  the  deceased 
against  the  defendant,  but  which  threats 
were  not  communicated  to  him.    The  record 
diBCloses  that  a  witness  for  the  defendant, 
by  tho  name  of  Lee,  testified  on  direct  ex- 
amination that  the  deceased,  "something  like 
a  month  before  the  shooting,  and  after  be 
had  purchased  the  pistol  found  In  his  room, 
talked  to  him  about  his  purpose  In  getting 
such  pistoL"    The  witness  was  then  asked, 
"Did  you  ever  hoar  Bob  Tarter  moke  any 
threats  against  Dan  Tarter?"  to  which  he 
answered,  "Not  directly;    no,  sir."  Then 
follow  several  questions  aiming  to  show  that 
the  deceased  proposed  to  the  witness  to  go 
With  him,  raise  a  posse,  and  hang  the  defend- 
ant and  some  others,  which  questions  were 
objected  to,  when  the  court,  addressing  coim» 
sel,  said,  "If  he  ever  heard  the  deceased 
make  any  threats  against  the  defendant,  di- 
rectly or  Indirectly,  that  he  would  kill  him, 
let  him  answer."    The  counsel  then  said  to 
the  witness,  "State  If  you  ever  heard  him 
make  any  threats  indirectly;"    and,  upon 
objection  being  made,  the  court  said  to  the 
witness:    "Anything  you  ever  heard  him 
say.    Did  you  ever  tell  Daniel  Tarter  about 
it?"    The  witness  answered:  "No,  sbr."  By 
the  court:  "And  you  never  beard  him  make 
any  direct  threats?"    To  which  the  witness 
answered,  "No,  sir;  I  cannot  say  It  was  a 
direct  tlirent."   Thereupon,  the  com-t  sus- 
tained the  objection.   He  was  then  adced, 
"State  whether  or  not  you  ever  heard  Bob> 
ert  Tarter  soy  anything  In  the  nature  of  a 
threat  against  the  life  of  Daniel  Tarter;" 
and  again,  "State  whether  or  not  you  ever 
heard  Robert  Tarter  make  any/iBtatemente 
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ahowlnf  Aathe  had  fflwUl  or  malice  towards 
Daniel  Tarter."  Upon  objection,  both  ques- 
ticms  were  exdnded.  Counsel  for  the  de- 
fendant then  asked  the  conrt  for  permission 
to  ask  the  witness  a  leading  question,  which 
It  refused  to  grant  The  rean-d  shows  that 
after  the  witness  testified  that  he  had  talked 
to  Robert  Tart^,  the  deceased,  a  good  many 
times  shmrtly  before  the  shooting,  and  just 
after  the  difficulty  of  the  T^ers  with  Hol< 
Bdne,  he  was  asked,  **Dtd  you  have  a  con- 
Teraatlw  with  him,  In  which  he  stated  what 
he  had  got  that  jristol  for,  with  reference  to 
Dan  Tarter?"  and  again,  "Did  you  errar  hare 
a  conversation  with  him  (the  deceased),  in 
which  he  txAA  you  what  he  was  carrying 
that  pistol  tori"  To  both  of  which  questions 
objection  was  made,  and  sustained  by  the 
court.  At  this  Juncture  a  colloquy  was  had 
between  counsel  and  court,  but  th^e  is  noth- 
ing therein,  that  we  can  see,  requiring  at- 
tention. 

There  seems  to  hare  been  an  Impression 
with  the  trial  court,  as  to  the  admissibility 
of  evidence  of  threats,  that  there  is  a  dlfTer- 
ence  between  threats  directly  and  those  indi- 
rectly made  against  life.  Threats  are  re- 
garded as  indicative  of  intention,  and  evi- 
dence of  them  is  not  to  be  rejected,  in  proper 
cases,  because  they  are  couched  in  Innuendo, 
vague  boast,  or  obscure  language.  But  we 
think  It  Is  clear  that  the  trial  court  exdnded 
what  was  said  In  these  convomtlonB,  where- 
in It  was  proposed  to  show  that  the  deceased 
had  Indh^ctly  threatened  tiie  life  of  the  de- 
fendant, on  the  ground  that,  if  any  such 
threats  were  made,  they  were  not  communi- 
cated to  the  defendant  prior  to  the  shooting; 
and  this  Is  the  ground  upon  which  the  state's 
attorn^  mainly  rested  his  argument  But 
threats  are  admissible,  though  they  have  not 
been  communicated  to  the  defendant,  when 
the  evidence  leaves  the  question  In  doubt  as 
to  whether  the  defendant  or  the  deceased  was 
the  aggressor  at  the  time  of  the  encounter. 
It  is  true  there  Is  some  conflict  of  judicial 
opinion  upon  this  subject,  but  the  rule,  as 
now  established  by  the  later  authorities,  Isi 
thus  stated  by  Mr.  Wharton:  "When  the 
questlcm  Is  as  to  what  was  deceased's  atti- 
tude at  the  time  of  a  fotal  encounter,  recent 
threats  may  become  rdevant  to  show  that 
this  attitude  was  one  hostile  to  the  d^end- 
ant."  Whart  Or.  Law,  1027.  Where  the 
circumstances  raise  a  ^estlon  of  self-de- 
fense, evidence  of  uncommunlcated  threats, 
recently  made,  are  admissible  for  the  pur- 
pose of  sbo\ring  the  motive  of  the  deceased, 
and  the  nature  and  charactw  of  the  assault 
So,  also,  proof  of  threats  not  communicated 
Is  often  admitted  tor  the  purpose  of  corrobo- 
rating evidence  of  those  communicated;  and 
likewise,  where  it  Is  doubtful  from  tlie  evi- 
dence which  party  commouced  the  affray, 
communicated  threats  are  admissible  to  show 
who  was  probably  the  first  assailant  Kerr, 
Horn.  396;  Wiggins  v.  People,  03  TJ.  S.  4U7. 
Hie  testimony  of  defradant^  and  also  of  his 


slstv  and  Trailam  Barnard,  who  ^rere  eye- 
witnesses to  the  shooting,  was  to  the  effect 
that  the  deceased  was  the  aggressor,  and 
that  he  was  armed  with  a  pistol;  that  he 
swore  he  would  kill  the  defendant  and  at 
the  same  time  was  reaching  tor  his  pistol; 
and  that  he  was  in  the  act  of  drawing  it, 
to  carry  such  threat  Into  execution,  when  the 
defendant  drew  his  pistol  and  fired.  On  the 
other  hand,  the  testimony  for  the  state  tend- 
ed to  show  that  the  deceased  was  unarmed, 
and  not  the  assailant  when  the  affray  be- 
gan; that  he  made  no  hostile  demcHistration 
towards  the  defendant^  and  committed  no 
overt  act  but  that  the  shooting  was  deliber- 
ate and  premeditated.  In  view  of  this  con- 
flict in  the  testimony,  we  think  the  court 
erred  In  excluding  the  evidence  of  these  con- 
VMsattons,  the  purpose  of  which  was  to  show 
that  the  deceased,  shortly  bcfcHre  the  shoot- 
ing, indirectly  or  by  innuendo,  threatened  the 
life  of  the  defendant  The  evidence  so  ex- 
cluded would  have  tended  to  abed  lii^t  upon 
the  transaction,  by  sfiowlng  the  motive  of 
the  deceased,  and  the  nature  and  character 
of  the  assault  which  it  is  claimed  he  made 
upon  the  defendant,  and  In  resisting  which 
he  was  killed.  It  would  have  tended  also 
to  corroborate  the  def«idant  and  his  wit- 
nesses, who  testifled  that  the  deceased  com- 
menced the  aitray,  and  was  the  aggressor. 

The  next  assignment  of  error  relates  to  the 
Instruction  given  by  the  court  upon  the  doc- 
trine of  self-defense,  and  the  portion  of  Ihe 
charge  objected  to  is  as  follows:  "I  charge 
yon  that  the  law  r^ards  human  life  as  the 
moat  sacred  ot  all  interests  committed  to  its 
care  and  ivotectltm,  and  there  can  be  no  suc- 
cessful setting  up  of  self-defense  unless  the 
necessity  for  taking  life  la  actual,  preset, 
uifcent,  and  unless,  in  a  word,  tiie  taking  of 
his  adversary's  life  is  the  tmly  reasonable 
resort  of  the  party  to  save  his  own  life,  or  bis 
person  from  great  bodily  harm."  But  this 
Is  not  all  of  the  charge  on  that  subject  mie 
cotvt  further  instructed  the  jury  that:  "The 
law  gives  to  ereary  man  the  ri^t  of  self-de- 
fense. This  means  that  a  man  may  defend 
his  Ufe^  and  may  defend  bis  person  from 
great  bodily  harm.  He  may  r^el  force  by 
force,  and  he  may  resort  to  such  force  as, 
under  the  circumstances  surrounding  hbn, 
may  reasonably  seem  necessary  to  repel  the 
attack  upon  him;  and  In  his  defense  he  may 
even  go  to  the  extent  of  taking  the  life  of 
his  adversary.  The  rlg^t  of  self-defense,  Ju 
cases  of  this  kind,  is  founded  upon  the  law 
of  nature,  and  is  not,  nor  can  be,  superseded 
by  the  law  ot  sodeiy.  Hence,  tf  the  jury- 
find  from  the  evidence  in  this  case  that  the 
defendant,  at  the  time  he  fired  the  shot  and 
wounded  the  deceased,  had  reasonable 
ground  to  bdleve  that  his  life  was  In  Immi- 
nent danger,  cr  that  he  was  In  danger  of 
great  bodily  harm,  at  the  hands  of  the  de- 
ceased, and.  so  honestly  believing,  hefired  the 
fatal  shot,  he  was  Justified  under  the  law 
in  so  doing,  and  yon  should  find  the  defend- 
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ant  not  gnllty.  If  tbe  Jury  twUere  from  llie 
evidence  that  the  defendant  had  no  reason  to 
believe  that  the  deceased  intended  to  take  bis 
life.  Of  to  Inflict  upon  him  great  bo^y  harm, 
and  tiie  defendant  diot  ibe  deceased  In 
renge,  <»:  In  a  recklraa  spirit,  then  and  In  that 
erent  the  defendant  la  not  entitled  to  claim 
exemption  from  punishment  on  the  ground 
that  the  kUHng  -vraa  in  aelf-defense."  This 
miat  be  read  in  connection  with  the  portlcn 
objected  to,  and,  when  token  as  a  whole.  Is 
proper,  and  comes  fairly  within  the  doctrine 
approred  by  this  court  In  State  Mor^,  2B 
Or.  — ;  36  Pac  573.  And,  so  considered.  It 
obTlatea  the  objectlaa  raised  against  It,  and 
tberettxe  cannot  be  considered  error  uptm 
this  record. 

Another  assignment  of  error  questions  the 
propriety  of  the  following  instructions:  "Un- 
der the  statutes  of  this  state,  since  1880,  the 
defendant  has  the  right  to  come  upon  the 
witness  stand,  and  testify  In  his  own  b^alf ; 
and.  when  he  does  so  testify,  you  are  to 
weigh  his  testimony  under  the  same  rules  as 
yon  do  that  of  other  witnesses,  excepting  the 
fnrthOT  fact  that  you  have  the  right  to  take 
into  cfwsideration  the  Interest  he  has  In  the 
termination  of  the  case."  The  interest  of  a 
witness  In  the  result  of  litigation,  whether 
In  civil  or  criminal  cases,  is  a  proper  matter 
to  be  considered  by  the  Jury,  and  ft  Is  not 
error  for  the  court  to  so  instruct 

The  other  assignment  of  error  which  we 
shall  consider  is  the  refusal  of  the  court  to 
give  the  following  instructions:  "I  further 
Instruct  you  that  If  you  find  from  the  evi- 
dence that  June  (the  filly  which  deceased 
and  defendant  wore  contending  ov«r)  was  be* 
queathed  to  May  Lloyd  by  her  mother,  and 
that  the  defendant  was  acting  at  the  request 
of  her  mother  in  delivering  the  filly  to  May 
Lloyd,  then  the  defendant  had  the  right  to 
Uie  possession  of  said  property,  as  against 
deceased,  and  had  the  right  to  maintain  that 
possession,  as  against  deceased.  The  killing 
of  a  human  being  Is  Justifiable  to  prevent  the 
commission  of  a  felony  upon  the  property  of 
such  peraoa,  or  upon  property  In  hts  posses- 
sion; and  if  the  ]nry  find  from  the  evidence 
in  this  case  that  the  defendant  was  In  the 
possession  of  a  mare  or  filly  Intrusted  to  him 
by  his  mother  to  dellvw  to  his  sister,  May 
Lloyd,  and  the  deceased,  at  the  time,  was  at- 
tempting to  take  said  property  from  him 
by  force,  with  intent  to  convert  the  same  to 
hie  own  use,  feloniously,  then  the  defendant 
had  the  right  to  defend  his  possession  of 
said  property,  and  to  use  all  the  force  neces- 
sary to  retain  the  possession  thereof,  even 
to  the  taking  of  the  life  of  the  deceased. 
Every  man  has  the  right  to  care  for  and  look 
after  his  own  property,  and  the  property  of 
those  intrusted  to  his  care,  and,  to  that  end, 
to  go  upon  the  public  highways  and  com- 
mons with  such  property,  and  carry,  lead, 
and  drive  the  same  from  one  locality  to  an- 
other; and  if,  while  so  engaged,  an  attempt  Is 
made  to  take  sncb  ivoperty  Itom  him  by  tbrce. 


he  opvon  sntih  attempt  1^  tndi  fwoa 
as  seems  reasonable,  under  the  circumstan- 
ces, and  necessary  to  retain  the  possesion  of 
ttie  proper^;  and  tt,  wUle  so  d<dngt  his  as* 
sallant  makes  a  frontons  assault  upon  him, 
frun  which  he  reasonably  apprehends  deatii, 
or  great  bodily  harm  to  himself,  unless  he 
kills  bis  assailant  and  be,  so  honestly  be* 
llevlng,  kills  his  adversary,  sncb  killing  la 
Justlflabte:''  The  evldoce  does  not  tend  to 
show  that  deceased  Intended  to  commit  a 
felony  against  the  property  of  defmdant,  but 
nthet  that  he  was  contending  for  the  poe- 
sesstou  of  the  filly  as  the  property  of  hla 
wife.  The  felony  contemplated  by  the  stat- 
ute, whlcb  Justifies  tiie  klUIng  of  a  human 
being.  Is  robboy,  larceny,  or  the  like.  Hill's 
Oode,  {  1730.  The  refusal,  tbmfore,  to  Bo 
charge  the  Jury,  was  not  mor.  The  fact  la 
that  much  of  these  Instmctions,  as  others 
asked  and  refused,  are  based  on  evidence  not 
disclosed  by  the  bill  of  exceptions.  Tliere  is 
In  the  record  what  purports  to  be  the  testi- 
mony in  the  case,  but  It  Is  not  made  a  part 
of  the  record;  hence,  cannot  be  considered 
by  us  In  passing  upon  such  Instructions. 
There  Is  no  doubt  that  some  of  the  Instruc- 
tions asked  are  good  law,  but.  In  view  of  the 
state  of  the  rec<n-d,  we  cannot  consider  them. 
For  the  reasons,  however,  already  stated, 
we  must  reverse  the  Judgment,  and  order  a 
new  trial. 


MANAUDAS  V.  MANN  et  al. 
(Supreme  Court  of  Oregon.    June  28. 

JCnOKERT   AOAINflT  "VeNOOK  —EFFECT  ON  PU«- 
CHAHR  WITa  NOTICB  OF  AlQHlft. 

PiftiDtiff,  having  obtained  a  judgment 
against  U.  for  land  which  defendaat  had  bought 
of  H.  with  knowledge  of  plaintifFa  rights  there- 
in, and  without  his  consent,  is  entitled  to  Jadg^ 
meat  therefor  against  defendant. 

Appeal  from  circuit  court.  Baker  county; 
Morton  D.  Clifford,  Judge. 

Action  by  Joseph  Manaudas  against  P.  A. 
Mann  and  anothw.  Judgment  for  defend- 
ants.  Halntlff  ^peals.  Reversed. 

J.  It.  Band,  far  appellant  T.  H.  Crawford 
and  F.  lu  Mowe,  toe  respondoits, 

BEAN,  3.  This  Is  a  suit  to  have  the  de- 
fendant Mann  declared  a  trustee  of  the 
south  20  feet  of  lot  No.  2,  block  No.  2,  In 
Fisher's  additlMi  to  Baker  City,  to  compel 
him  to  convey  the  same  to  plaintiff,  and  to 
account  for  the  rents  and  profits.  The  facts 
are:  That  Decemtier  31,  1877,  Mann,  being 
the  owner  of  said  lot  No.  2,  sold,  and  by  a 
bond  for  a  deed  agreed  to  convey,  the  same 
to  the  plaintiff  upon  the  payment  of  $300, 
the  balance  of  the  purchase  price,  within 
three  months  from  the  date  of  the  l>ond. 
That  thereafter,  and  on  the  26th  of  March, 
1878.  the  plaintiff,  being  largely  Indebted 
to  t.ie  defendant  Heilner  and  one  Cobn. 
conveyed  to  them,  as  securl^  for  said  Indebt- 
edness, and  for  the  balance  due  Mann,  which 
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they  agreed  to  assame,  a  large  amount  of 
property,  aad  directed  the  defendant  Mann 
to  convey  to  them  the  lot  so  bonded,  which 
was  accordingly  done  by  a  deed  absolute  in 
form,  but  which  was  understood  and  agreed 
between  plaintiff  and  Hellner  and  Cohn  to 
be  a  mortgage.  Ibat  on  December  10,  1879, 
and  hefore  the  time  for  redemption  had  ex- 
pired, Heilner  and  Colm  sold  and  conveyed 
to  Mann  the  property  in,  dispute  in  thlB  suit 
for  the  Hum  of  $675,  ever  since  which  time 
Mann  has  been  in  the  possession  of  the  some, 
and  receiving  the  rents  and  profits  thereof. 
The  plaintiff,  being  unable  to  arrive  at  a  sat- 
isfactory settlement  of  his  affairs  with  Hell- 
ner and  Cohn,  on  the  12th  of  September, 
1881,  commenced  a  suit  against  them  for  an 
accounting,  and  to  compel  them  to  reconvey 
to  him  all  the  property  which  had  theretofore 
been  conveyed  to  them  as  security  for  his 
indebtedness,  and  thereafter  such  proceed- 
ings were  had  that  on  Jime  11,  18S5,  a  final 
decree  was  entered  In  said  suit,  In  which  it 
was  adjudged  and  decreed  that  all  of  said 
Indebtedness  to  Hellner  and  Cohn  had  been 
fully  paid,  and  it  was  further  decreed  that 
Heilner  and  Cohn  should  reconvey  to  plain- 
tiff the  whole  of  lot  2  in  block  2,  upon  the 
payment  to  them  of  the  sum  of  ?C73,  the 
amount  received  by  them  from  Mann.  Ma- 
naudas  v.  HeUner.  12  Or.  S35,  7  Pac.  S4T 
As  soon  as  the  decree  of  this  court  was  filed 
in  the  court  below,  the  plaintiff,  in  compli- 
ance therewith,  paid  to  Heilner  and  Cohn 
the  sum  of  $675,  and  received  from  them  the 
deed  to  the  whole  of  lot  2,  and  immediately 
demanded  possession  from  Mann,  which  be- 
ing refused,  he  began  an  action  to  recover 
such  possessltm.  This  action  was  pending 
In  the  courts  for  some  considerable  time,  but 
was  finally  dismissed  upon  plalntlfTs  mo- 
tion, and  this  suit  commenced  against  Mann 
and  Hellner  (Cohn  having  in  the  meantime 
died)  to  compel  a  conveyance  of  the  property 
In  dispute.  A  demurrer  to  the  complaint  be- 
ing sustained  In  the  court  below,  on  ai^al  to 
this  court  the  decree  was  reversed,  and  the 
cause  remanded  with  permission  to  the  de- 
fendants to  apply  for  leave  to  answer,  on 
condition  that  they  deposit  with  the  clerk 
the  sum  of  $675,  and  interesc  from  the  time 
It  was  p^d  to  Hellner  and  Cohn  by  the  plain- 
tiff, in  pursuance  of  the  decree  made  In  June, 
1885.  Manaudas  v.  Mann,  22  Or.  525,  30 
Pac.  422.  The  defendants,  irnvlng  complied 
with  the  order  of  the  court,  and  made  the 
necessary  deix)sit,  were  permitted  to  answer, 
and  denied  some  of  the  allegations  of  the 
complaint,  and  the  defendant  Mann,  for  a 
further  defense,  averred  that  the  purchase 
by  bim  from  Heilner  and  Cohn  was  made 
In  good  faith,  supposing  them  to  be  the  own- 
era  of  the  property,  and  without  knowledge 
of  plalntltC's  claim  tbwcto,  or  that  It  was 
held  only  as  security,  and,  further,  that  the 
sale  was  made  by  the  consent  and  direction 
of  the  plaintiff.  The  defendant  Heilner  ad- 
mitted that  he  received  from  plaintiff  the  sum 


of  $675  In  pursuance  of  the  decree  of  this 
court,  but  averred  that  he  did  not  convey, 
or  Intend  to  convey,  to  him  the  property  In 
question,  and  also  that  Mann  purchased  the 
same  In  good  faith.  The  cause,  being  at  is* 
sue,  was  referred  to  W.  F.  Butcher,  Esq., 
to  report  the  facts  and  the  law.  After  hear- 
ing the  testimony,  the  referee  foimd  that 
the  sale  to  Mann  by  Heilner  and  Cohn  was 
made  with  the  knowledge,  and  by  the  direc- 
tion, of  the  plaintiff;  that  Mann  was  a  pur- 
chaser In  good  faith  and  for  value,— and  rec- 
ommended that  the  complaint  be  dismissed 
as  to  him,  but  that  plaintiff  have  a  decree 
against  Hellner  for  the  $675  paid  to  Hellner  - 
and  Cohn  on  NovembOT  14,  1885,  and  inter- 
est, and  that  the  money  on  deposit  be  ap- 
plied on  said  decree.  The  court  below  af- 
firmed the  report  as  to  Mann,  and  decreed 
accordingly,  but  set  it  aside  as  to  Hellner, 
dismissed  the  complaint,  and  directed  the 
clerk  to  pay  the  money  on  deposit  to  Hellnear, 
and  from  this  decree  the  plaintiff  appeals. 

There  are  but  two  questions  presented  by 
this  record,  and  they  are:  (1)  Was  the  sale 
by  Heilner  and  Cohn  to  Mann  made  by  the 
direction  and  consent  of  the  plaintiff?  and 
(2)  if  not,  was  Mann  a  bona  fide  purchaser 
for  value  without  notice?  Both  of  these  are 
pure  questions  of  fact,  and,  while  the  find- 
ings of  the  referee  and  court  below  are  in 
favor  of  the  defendants,  we  have  reached 
the  conclusion,  after  a  careful  examination, 
that  such  findings  are  not  sustained  by  the 
testimony.  The  defense  that  the  sale  was 
authorized  by  the  plaintiff  Is  made  in  this 
case  for  the  first  time,  although  this  contro- 
versy. In  one  form  or  another,  has  been  In 
the  courts  for  more  tfcian  10  years,  and  the 
circumstances  by  which  the  witnesses  fixed 
the  time  when  the  alleged  consent  was  given 
show  clearly  that  It  was  long  after  the  sale 
had  been  made.  Hence,  in  view  of  these 
circumstances,  and  the  fact  that  plaintiff  un- 
qualifiedly denied  in  his  testimony  that  he 
ever  authorized  or  was  consulted  about  the 
sale,  or  knew  anything  about  it  until  long 
afterwards,  we  are  impelled  to  the  conclu- 
sion that  It  was  made  without  his  authority 
or  consent  The  defendants  claim,  and  so 
testify,  that  Mann  purchased  the  property  in 
good  faith,  without  any  knowledge  of  the 
character  in  which  Hellner  and  Cohn  held  it, 
or  plaintiff's  claim  thereto;  but  In  this  th^ 
are  contradicted,  not  only  by  the  entire  cir- 
cumstances of  the  case,  but  the  podtlve  tee* 
timony  of  disinterested  witnesses,  who  testl* 
fled  unqualifiedly  that  Mann  was  Informed 
of  the  condition  of  the  title  and  of  plaintiff's 
rights,  and  advised  not  to  buy;  that  he  said 
he  did  not  care  anything  about  plaintiff,  as 
Heilner  was  good  to  him  for  any  money  he 
might  pay  for  the  property.  Without  reca- 
pltuhitlng  the  testimony.  It  is  sufficient  to  say 
that  in  our  opinion,  from  the  overwhelmlnff 
wolfifat  of  the  evidence,  the  defendant  Maan 
took  the  deed  from  Heilner  and  Cohn  wltji 
knowledge  of  the  £icta  and  circumstances 
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under  which  they  held  the  premloes,  and 
therefore  took  the  title  as  a  tmstee  for  the 
plaintiff,  and  cannot  claim  the  protection 
dne  to  a  bona  tflde  purchaser.  He  stands  In 
the  shoes  of  Hellnw  and  Gohn,  and,  the 
plaintiff  having  established  his  right  to  the 
property  as  against  them  by  the  decree  of 
this  court  (12  Or.  335,  7  Fac.  S47>.  It  neeessa- 
iHy  foUowa  that  he  mnst  prerafl  In  this  suit. 
Tue  decree  of  the  court  belov  is  thmfore 
rereraed,  and  a  decree  wlU  be  entered  here 
that  the  dtf«idant  Mann,  vlthln  60  days 
after  the  entry  of  the  decree  of  this  court  In 
the  court  below,  execute  and  dellTW  to  tha 
Idalntiff  a  good  and  sufficient  deed  to  the 
proper^  in  controTersy,  free  from  all  Ilena 
or  Incumbrances  placed  thereon,  or  suffered 
to  be  placed  thereon,  by  him,  and,  In  case 
of  a  failure  so  to  do,  the  decree  shall  stand 
for  such  conreyance;  and  that  philntiff  have 
Judgment  against  him  for  the  rental  value 
of  the  said  premises  from  Novmber  14, 1885,  > 
at  $15  per  month,  amounting.  In  the  aggre- 
gate, to  the  sum  of  91,565.00,  and  against 
both  defendants  for  his  costs  and  disburse- 
ments in  this  suit 


McBKOOM  V.  THOMPSON  et  al. 
(Supreme  Court  of  Oregon.    June  28,  18M.) 
Parol  Licbksb—Rsvoo&tion— Estoppel. 
L  A  parol  liceoae  to  divert  part  of  the  water 
of  a  stream  cannot  be  revoked  after  the  licensee 
has  expended  moaej  and  labor  la  pursuance  of 
the  license. 

2.  Where,  for  eight  years,  riparian  owners 
and  tta^r  grantors  hare  acquiesced  in  the  diver- 
non,  b7  a  person  who  is  not  a  riparian  owner, 
of  a  part  of  the  stream,  and  such  person  has 
yearly  aided  in  keeping  the  channel  of  the 
stream  rfpen,  and  expended  money  on  his  farm, 
whidi  would  be  worthless  without  the  water,  a 
court  of  equity  will  not  enjoin  a  furtfaw  diver- 
sion  of  the  water  at  the  suit  of  such  riparian 
orners. 

Appeal  from  circuit  court,  Umatilla  coun- 
ty; Morton  D.  Clifford,  Judge. 

Suit  by  P.  Q.  MeBroom  against  James 
Thompson  and  others.  There  was  a  decree 
for  plaintiff,  and  defendants  appeaL  Re- 
Tersed. 

This  la  a  suit  to  enjoin  the  defendants^ 
from  diverting  the  waters  of  a  branch  of  the 
Walla  Walla  river,  la  Umatilla  coimty,  Or. 
The  evidence  shows  that  ou  December  13, 

1882,  Beory  Nichols  obtained  a  patent  from 
the  United  States  for  the  S.  W.  ^  of  sec- 
tion 26,  In  town^p  6  N.  of  range  35  B.  ot 
the  Willamette  meridian,  and  on  Jime  18, 

1883,  he  and  bla  wife  conveyed  a  15^acre  . 
tract  from  the  northwest  comer  thereof  to 
R.  B.  Crego,  who  on  October  10,  1887,  con- 
veyed it  to  the  plaintiff;  that  the  Walla 
Walla  river  flows  In  a  northerly  direction  to 
a  point  near  the  town  of  Milton,  where  it 
divides  Into  two  branches,  the  eastern  be- 
ing known  as  the  Tum-a-lum,  and  the  west- 
em  as  the  Little  Walla  Walla,  which  flows 
through  plalntUCs  land,  situated  about  two 


miles  below  the  tvAt  that  the  defendant 
Thompson,  being  the  owner  of  the  land  above 
plaintiff's,  through  which  the  Utile  Walhi 
Walla  flows,  on  Febmary  28,  18S«,  granted 
to  his  codefmdants  the  right  to  divert  the 
water  of  said  stream,  and  ctmdnct  it  In  a 
ditch  across  his  premises,  to  be  used  in  Ir- 
rigating theirs;  that  the  defoidants,  having 
obtained  Crego's  consent  thwcto,  dug  a  ditch 
about  2%  miles  in  l^gtb  from  a  point  on 
the  Little  Walla  Walla  river,  Just  b^ow  the 
said  fork,  and  have  since  1884  dlvoted  and 
appropriated  water  to  Irrigate  their  lands, 
no  part  of  which  Is  retomed  to  said  stream; 
that  the  Tnm-a-ltmi  has  a  greater  fall  and 
swifter  current  than  the  Little  Walla  Walla, 
and  the  winter  freshets  fill  up  the  head 
the  lattw  stream  with  roch,  gravd,  and  oth- 
a  matMlal,  seriously  obstructing  tiie  flow 
of  the  Walla  Walla  into  it,  and  camdng  the 
greater  quantity  of  water  to  flow  Into  the 
Tum-a-lum;  that  the  persons  owning  lands 
on  the  bai^  of  the  Little  Walla  Walla  liv- 
er, together  with  the  defendants^  whose 
lands  are  Irrigated  by  watw  £n»n  said  dltefa, 
have  by  common  consrat  and  understuid- 
ing,  eatA  year,  removed  by  their  own  labor 
the  obstructlonB  fK>m  the  channd  of  the  Lit- 
tle Walla  Walla  rlvw,  and  built  dams  In  tha 
Tnm-a-lum,  by  wbich  tUioiit  one-half  ot  fbe 
vfdume  of  water  has  been  made  to  flow  In 
each  stream,  tor  whloh  service  the  defend* 
ants  were  to  have  the  privilege  of  withdraw- 
ing water  to  Ixrlgate  their  lands;  that  tiw 
plaintiff,  prior  to  bis  purdiase  ol  the  land 
from  Crego,  saw  the  said  <!Utidi,  and  knew 
that  the  defendants  were  diverting  water 
from  the  stream  running  through  the  tract 
he  intended  to  purchase;  that  he  aided  the 
defoidants  and  othos  In  remeving  sudh  eb- 
stractloos,  and  placing  fb»  dams  aforesaid, 
with  knowledge  of  said  nndostandlng,  and 
of  the  facts  that  the  defendants  were  labor- 
ing and  expending  their  means  In  Improving 
and  cultivating  their  lands,  which  would  be 
valttdees  without  Irrigation,  and  never  made 
any  objection  to  the  use  of  said  wat^  by 
them  till  this  suit  was  commenced.  The 
plaintiff  allegee  Id  his  complaint  that  he  Is  a 
riparian  proEHrietor  on  the  Little  Walla  Wal- 
la river,  and  entitled  to  the  flow  of  said 
stream  in  its  natural  channel;  that  the  de- 
fendants are  not  riparian  proprietors  on  said 
stream,  and  have  no  right  to  divert  the  wa- 
ters thereof,  which  he  needs  for  Irrigation 
and  domestic  purposes.  The  defendants, 
after  denying  the  material  allegations  of 
the  complaint,  allege  the  foreg^ring  facts  as 
an  equitable  estoppel.  After  the  Issues  vrere 
completed  the  cause  was  referred  to  R.  M. 
Turner  to  take  testimony,  which  having  been 
done,  the  court,  at  the  hearing  thereof,  de- 
creed a  perpetual  injunction  against  the  dl- 
verslon  and  the  use  of  the  water  of  said 
stream,  aod  awarded  plaintiff  his  coats  and 
disbursements,  frwn  which  decree  the  de> 
fendants  appraL 
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Cox,  Oottoo,  Teal  &  Minor,  for  appeUajits. 
Leosnre  &  StUIman,  for  respondcntB. 

MOORE,  J,  (after  stating  the  facts).  Hie 
defendants  contend  tbat  the  ditch  waa  coH' 
Btnicted  under  a  parol  license  from  R.  B. 
Cn^,  plaintiff's  grantor,  and  that  after  Its 
constmction  the  license  became  Irrevocable. 
The  defendant  W.  S.  FoweU  testified  that 
after  securing  the  deed  from  the  defendant 
Thompson  the  construction  of  the  dltdi  was 
commenced,  with  Orego's  cons^t,  bnt  that 
Henry  Nichols  fhea  owned  the  tract  of  land 
now  owned  1^  the  ^alntifF.  In  tills  tiie  wit- 
ness is  in  enOT,  as  the  record  evidaice  ccm< 
clnslTeir  shows  that  Orego  had  obtained  his 
deed  ftom  Nichols  more  tlum  eight  montlis 
prior  to  the  date  <tf  ThcHnpsm's  deed;  and, 
while  Nichols  may  hare  objected  to  the  di- 
version of  the  water,  he  then  had  no  right 
to  speak  as  a  riparian  proprietor  ot  the 
premises  now  owned  by  the  plainUfC. 

The  ditch  baring  been  constructed  tmder  a 
parol  license  from  Grego,  the  question  is 
preaeoted  whether  such  license  is  rerocable 
after  labor  and  money  hare  beea  expeided 
In  pursuance  thereof.  "An  oecnted  HceDse," 
says  Lord,  J.,  In  Curtis  T.  Wat»  Co..  20  Or. 
3^  2S  Pae.  806,  and  25  Pac  378,  "U  treated 
like  a  parol  agreement  In  equity.  It  wfU 
not  allow  the  statute  to  be  used  as  a  cot» 
for  frand.  It  will  not  permit  aidrantage  to 
be  taken  of  the  f&rm  of  the  omsent,  although 
not  within  Hie  statute  of  frauds,  after  large 
expendlturee  at  money  or  labor  have  been 
Invested  In  permanent  Improrementsnpon  the 
land.  In  good  faith,  uiicm  the  reliance  re- 
IHMed  in  such  consent.  To  allow  one  to  re- 
rcke  his  consent  when  it  was  giT«i  or  bad 
the  ^ect  to  inflnrace  the  conduct  of  another, 
and  cause  him  to  make  large  inveetments, 
would  operate  as  a  frand,  and  wanrant  the 
Interfnence  <^  eqidty  to  prevent  it,  under 
the  doctrine  of  equitable  eatoi^.'*  In  Coff- 
man  v.  Robblns,  8  Or.  278.  it  was  held  that 
a  parol  agreement  to  divide  the  waters  ot  a 
stream,  that  had  been  acted  uptm  by  the 
parties  for  several  years,  under  which  ditch- 
es had  been  dug  and  possession  given,  would 
be  enforced  in  equity.  So,  too,  in  Combe 
V.  Slayton,  19  Or.  99,  26  Pac.  60.  tt  was 
held  that  where  the  riparian  proprietor  had 
not  claimed  the  exclusive  right  to  the  wa- 
ter of  a  stream,  bat  had  permitted  the  de- 
fendant to  dig  a  ditch,  and  appropriate  a  part 
thereof,  such  nets  evinood  a  tacit  agreement 
tliat  each  should  lie  entitled  to  appropriate  a 
Just  proportion  of  the  water  for  the  purpose 
of  irrigation,  and  tbat  such  agreement 
should  bo  carried  Into  effect.  WhUe  It  is 
claimed  that  the  bettor  rule.  In  view  of  the 
statute  of  frauds,  appears  to  be  that,  so  far 
as  the  question  of  fiu-ther  enjoyment  is  con- 
cerned, the  licensor  may  revoke  the  parol 
license  after  an  outlay  under  it  (BlgWow, 
Estop.  006),  the  contrary  doctrine  has,  by 
the  foregoing  decisions,  been  firmly  estab- 


lished In  this  state.  The  reason  for  the  es- 
toppel In  such  cases  rests  upon  the  principle 
that  the  licensee,  after  the  expenditure  of 
money  aiitl  labor  on  the  faith  of  the  parol 
license,  cannot  be  placed  In  statu  quo  upon 
its  revocation.  2  Hcrm.  Estop.  S  9S2.  The 
defendants  having  expended  their  money 
and  labor  in  digging  the  ditch  upon  the  faith 
of  Orego's  parol  license.  It  follows  that  be- 
could  not  revoke  It  after  such  cxpendituiv; 
and  ttie  plaintiff,  having  acquired  the  tlue 
to  fata  premises  with  notice  of  the  diversion, 
oould  obtain  uo  greater  Interest  therein  than 
his  grantor  possessed,  and  hence  he  cannot 
now  revoke  the  license.  Curtis  v.  Water 
Co.,  supra. 

The  evidence  shows  tbat  the  defendants 
have  each  year,  since  the  ditch  was  construct- 
ed, aided  the  riparian  proprietors,  including 
Orego  and  plaintiff,  in  removing  obstruction:* 
from  the  Little  Walla  Walla  river,  and  in 
building  dams  In  the  Tum-a-limi,  tmder  a 
common  tmderstandlng  that  in  consideration 
of  such  aid  the  defendants  were  to  have  the 
right  to  divert  sufficient  water  for  the  Irriga- 
tion of  their  lands;  that  the  plaintiff  and  hla 
grantor  have  for  dght  years,  with  knowledge 
of  the  diversion  and  use  of  the  water,  seen 
and  acquiesced  in  the  defendants'  Improve- 
ment of  their  farms  by  means  thereof  imder 
a  reasonable  ejEpectation  that  the  diversion 
and  use  would  be  continued.  And  from  tlieso 
circumstances  It  Is  contended  tbat  the  plain- 
tiff is  estopped  from  discontinuing  the  diver- 
sion and  use  of  the  wator  for  Irrigation. 
Such  acquiescence,  if  voluntary,  and  contin- 
ued for  a  considerable  length  of  time,  con- 
stitutes a  quasi  equitable  estoppel,  that  does 
not  cut  off  the  partj-'s  title  or  legal  remedy, 
but  bars  his  right  to  equltible  reHef,  aud 
loaves  him  to  his  legal  action  alone.  2  Pom. 
Eq.  Jur.  §  817.  The  case  of  Dalton  v.  Rentaria 
(Ariz.)  15  Pae.  37,  illustrates  this  doctrine. 
That  was  a  suit  to  restrain  the  defendants 
from  preventing  the  waters  of  Santa  Cruz 
river,  in  Arizona,  from  flowing  in  cortaiu 
acequias,  from  which  plaintiffs'  land  was 
supplied  with  water  for  irrigation.  The 
plaintiffs  had  contributed  their  proportion  of 
labor  and  expense  In  maintainiug  all  of  said 
acequias  for  Irrigating  purposes  equally  with 
the  defendants.  The  defendants,  in  their  an- 
swer, admitted  that  the  greater  part  of  plain- 
tiffs' lands,  which  were  arid,  and  would  raise 
no  crops  without  Irrigation,  had  been  cultivat- 
ed for  16  years.  The  court,  In  passing  upon 
the  question,  said:  "These  admissions  on  the 
record  are  significant,  and  evoke  a  serious  re- 
flection. If  the  greater  part  of  the  plain- 
tiffs' lands  has  been  cultivated  for  the  last 
sixteen  years,  it  was  done  with  or  without 
defendants'  consf-nt.  If  without  their  con- 
sent, have  they  not  boea  guilty  of  laches, 
unreasonable  delay,  and  inexcusable  neglect, 
in  waiting  sixteen  years  without  taking  any 
steps  to  restrain  the  wrongful  acts  of  plain- 
tiffs? If  the  defendants  were  fairly  put  up- 
on their  guard;  if  they  had  ac*^iial  knowiedgu 
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that  plaintlffB  were  diverting:  fratero  thait  be- 
lonsred  to  defendants  br  vlrtae  of  prior  ap- 
proprlation;  if  they  stood  by  for  slxte^  years 
or  more,  and  saw  the  plaintlfFa  build  their 
houses,  open  out  their  lands,  and  pnt  them  in 
eultlration,  expend  their  money  la  the  im- 
provements of  these  homes,  pay  their  propor- 
tion of  the  expenses,  and  bear  their  propor- 
tion of  the  labor  In  building  and  repairing 
the  aceqnlns,  and  otherwise  do  and  perform 
such  acts  as  indicated  that  plainttfTs  believed 
they  had  equal  rights  with  defendants  to 
the  waters  of  the  Santa  Grua  river,— do  not 
all  these  drcmnstances  serve  to  Imply  that 
defendants  waived  or  at>andoned  any  exclu- 
sive prior  right  to  said  waters?  At  least,  was 
there  not  snch  unreasonable  dday  as  that 
they-  are  now  precluded  from  complaining? 
Win  parties  be  permitted  to  stand  by  for 
sixteen  years  or  more,  and  see  new  fields  put 
In  cultivation,— irrigated,  forsooth,  with  water 
to  wbldi  they  have  an  exclusive  prlOT  right, 
—see  lai^  sums  expended  In  erecting  new 
homes,  and  witness  new  and  Important  inter- 
EBt  Intervene,  and  then  be  heard  to  com- 
plain? A  fortiori,  defendants  wlU  not  be 
heard  to  complain  if  these  things  were  done 
.with  th^  ccmaent  Indeed,  our  opinion  Is,  in 
this  ca84  that  acquiescence-^onactlon— on 
the  part  of  detendante,  lor  bo  long  a  time, 
gave  consent  They  could  not  consent  *till 
title  Tested,  and  then  dissent*  So  that  It  is 
nally  Immato^al  whetbw  the  Irrigation  was 
done  with  or  without  the  defendants'  con- 
eent  if  they  stood  paasiTely  by.  See  Smith 
V.  Hamilton,  20  Mich.  4S3;  Fade  t.  Kilham,  8 
CoL  78;  Joyce  t.  Williams,  26  BUch.  382." 
In  ^ocumh  t.  Railway  Co.,  57  Iowa,  675,  11 
N.  W.  611,  the  facts  showed  that  a  small 
Gi»dc  touching  a  craner  of  plaintiff^  land 
was  crossed  by  defendant's  raUrood  upon 
bridges  at  two  places.  TbB  defendant  filled 
the  bed  of  the  creek  at  tiie  two  croeringa,  and 
turned  the  channel-alone  the  side  of  the  rail- 
way, BO  that  the  brldgea  were  dispensed  with, 
mud  the  cre^  did  not  touch  plalntlfC's  prem* 
fses.  The  idalntUE  stood  by,  and  saw  the 
wwk  of  diversion  pn^resslDg;  and  it  was 
not  untU  after  it  was  fully  completed,  at  a 
cost  of  nuHB  tlian  95.000,  that  any  objection 
was  made.  It  iras  there  beld,  upon  those 
facta,  tta&t  the  trial  court  did  not  err  In  refaa- 
ing  to  grant  a  mandatory  li^unctlon  for  the 
restoratitm  of  the  stream.  In  the  case  at 
bar  there  has  been  more  than  a  mere  volun- 
tary acvilesceuce,  (Mr  atandlng  passively  by, 
while  the  defendanta  were  digging  their  ditcfi 
and  improving  tSueUr  lands  The  plaintlfit  and 
his  grantor,  for  eight  years,  without  any  ob- 
jection whatever,  aided  the  defendants  in  re- 
p^Mng  the  damages  caused  by  the  wlntor 
freaheta,  with  knowledge  of  their  appropriar 
Hon,  and  of  the  commtm  understanding  that 
In  ctmsldcratlm  of  such  aid  the  defHidants 
were  to  euJoy  the  right  of  diverting  the  water 
fur  the  irrigation  of  tb^  lands.  The  de- 
f^ants  thus  encouraged  by  the  plalntlflC'a 
T(duntary  acqulescaioe  and  partltHpatim  In  a 


common  purpose,  laid  out  their  money  and 
expended  their  labor  in  making  homes  for 
their  families,  under  an  obvious  expectation 
that  no  obstacle  would  afterwards  be  inter- 
posed to  I  -.-event  their  enjoyment  The  plain- 
tlfts  objection,  in  view  of  the  unreasonable 
delay,  and  of  all  the  circumstances  of  the 
case,  now  comes  too  late;  and,  under  the 
maxim  that  "he  who  is  silent  when  he  ought 
to  speak  shall  not  be  beard  to  speak  when  he 
ought  to  ke^  silent,"  he  can  have  no  standing 
In  a  court  of  equity  to  enjoin  a  diversion 
and  use  of  the  waters  of  a  stream  that  be  and 
his  grantor  have  tacitly  encouraged. 

It  appenrs  from  the  evidence  that  the  de- 
fendants have  been  diverting  about  240  Inches 
of  water  from  the  Little  Walla  Walla  river, 
without  pressure,  and  that  this  quantity  Is 
necessary  for  their  use,  and  that  folly  as 
much  flows  In  the  channel  of  said  stream 
through  plalntiCT's  land,  which,  if  diverted, 
would  be  sufficient  for  its  Irrigation,  Plain- 
UflTs  cause  of  suit  is  not  based  upon  a  division 
of  the  water  in  proportion  to  the  equitable 
rights  of  the  parties,  but  to  enjoin  the  defend- 
ants from  preventing  the  water  of  the  stream 
from  flowing  throi^h  his  land  in  the  natural 
ehaunel,  undimhiished  in  quantity;  and  since 
It  appears  that  there  are  other  riparian  pro. 
prietors  on  said  stream,  who  are  Interested 
In  the  diversion,  but  are  not  parties  to  this 
suit  no  decree  could  settle  their  respective 
ri^ts  by  a  division  of  tlie  water,  and  hence 
it  would  be  useless  to  remand  the  cause  for 
that  purpose.  The  decree  will  theref<H:«  be 
reversed,  and  the  complaint  dismissed.  , 


HYDE,  District  Attwn^,  v.  CROSS  et  aL 
(Smweme  Court  of  Otegon.    June  23,  1894.) 
Bail  Bond— CoxTTXCise  Liabilitt— Dismisbal 

OP  iKDirTMBNT— ErrBCT. 

Sertions  1317,  1328,  Hill's  Ann.  Code, 
provide  that,  when  the  original  indit^tnient  is 
set  aside  on  motion  of  defpnrlant,  the  court 
may  order  th'at  the  esse  be  resubmitted  to  the 
Krand  jury,  and  ia  such  case  the  bail  reroninr 
answerable  for  the  appearance  of  defeudant  to 
answer  the  new  iiidictmeDt,  if  one  be  found. 
Defendant  was  indicted,  and  admitted  to  bail. 
On  motion  of  the  state  the  coart  ordered  that 
the  matter  be  resubmitted  to  the  grand  jury, 
and  that  defendant  l>e  held  on  the  same  bail 
bond.  A  new  indictment  was  returned,  but 
defendant  did  not  ai4)ear.  Held,  that  there 
could  be  no  recovery  tm  the  bond,  as  the  first 
indictment  was  not  set  aside  on  motion  of  de- 
fendant, or  with  his  consent. 

Api>eal  from  circuit  court  Grant  county; 
Uorton  D.  Clifford,  Judge. 

Action  by  Charlea  F.  Hyde,  as  district  at- 
torney, against  S.  L.  Cross  and  J.  W.  Green- 
well,  on  a  ball  bond.  Judgment  for  plain- 
tiff, and  defendants  appeaL  Reversed. 

B.  H.  Peery,  toe  an?ellants.  Geo.  B„ 
Chamberlain,  Atty.  Gen.,  and  Chas.  F. 
Hyde,  for  respondent 

BEAN.  J.  This  is  an  action  on  an  under^ 
taking  ot  bttU  for  the  appearance  of  4ns 
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Lester  Oreenwell  to  answer  a  criminal 
charge.  The  cauae  waa  ti'led  before  the 
court  without  the  InterTention  of  a  Jury; 
and  from  the  pleadings,  and  Its  findings  of 
fact,  it  appears  tliat  on  the  24th  of  April, 
1888,  Greenwell  was  duly  indicted  by  the 
grand  jui-y  of  Grant  county  for  the  crime  of 
larceny  "by  stealing  a  gelding,"  and  admitted 
to  ball  in  the  sum  of  $1,000.  On  the  24th  of 
October,  1888,  he  gave  ball  for  bis  appear- 
ance to  answer  the  indictment,  wltta  the  de- 
fendants as  sureties,  conditioned  that  be 
would  appear  and  aaawev  the  Indictment, 
in  whatever  court  it  might  be  prosecuted, 
and  that  at  all  times  he  would  render  himself 
amenable  to  the  wders  and  ivocess  of  tiie 
court,  and.  If  eoaTicted»  would  appear  for 
Judgment,  and  render  himself  in  execution 
thereof,  and.  If  be  failed  so  to  do  w  perform 
any  of  the  ctwditlons  of  the  nndertaUng, 
tbe  defmdants  would  pay  to  the  state  of 
Oreg(m  the  sum  of  |1,000,  and  that,  by  rea- 
son of  tbe  execution  and  deUvery  of  this 
hand,  Greenwell  was  released  and  discharg- 
ed trom  custody.  The  cause  was  continued 
nntU  the  4th  day  of  March,  1880,  at  whicb 
time  tbe  court,  on  motion  of  the  district  at- 
tomey,  and  against  Greoiw^'s  protest,  di- 
rected the  matter  to  be  resubmitted  to  tbe 
l^nd  jury,  and  at  the  same  time  wdered 
that  he  be  still  held  «i  the  bond  abore  men- 
tioned. A  few  days  afterwards  the  grand 
jury  returned  another  Indictment^  charging 
him  with  the  crime  of  larceny  "by  stealing  a 
horse"  from  the  same  party  at  the  same 
time  and  place,  and  of  the  same  value  as  the 
gelding  mentioned  and  described  In  tbe  tor- 
mw  indictmeot  Upon  the  failure  of  Oreoi- 
wdl,  at  the  subsequent  term  of  the  court  to 
appear  and  answer  to  tbe  second  indict- 
ment, the  undertaking  was  declared  for- 
feited, and  this  action  snbseqtientl^  prose- 
cuted to  collect  the  jienalty,  which  resulted 
in  a  judgment  fn  tarm  of  the  idalntlir,  from 
which  tbe  defendants  appeal. 

Tbe  Judgment  appealed  from  rests  upon 
the  poww  at  a  court,  on  motlMi  of  the  state, 
to  set  aside  a  valid  indictment,  upon  which 
the  defMidant  baa  been  admitted  to  ball,  re- 
submit the  case  to  the  grand  Jury,  and  bold 
the  bail  liable  for  tbe  appearuice  of  defend- 
ant to  answer  a  new  indictment,  if  one  be 
found.  Tbe  only  provision  of  law  maUng 
ball  liable  for  the  i^pearance  of  a  defmd- 
ant  to  answer  a  new  indictment  Is  to  be 
found  In  sections  1317  and  1328  of  Hill's 
Annotated  Code,  which  provide  that  when 
the  original  indictment  is  set  aside  on  mo- 
tion of  the  defendant,  for  any  ot  the  reasons 
specified  in  section  1314,  or  a  dpmurrer 
thereto  is  sustained,  the  court  may  order  that 
the  case  be  resubmitted  to  the  same  or  an- 
other grand  Jury,  and  In  such  case  the  bail 
remains  answerable  for  the  appearance  of 
the  defendant  to  answer  a  new  Indictment,  If 
one  be  found.  But  In  this  case  no  motion 
or  demurrer  was  interposed  by  the  defend- 
ant  The  Indictment  waa  set  aside  by  the 


court  OD  motloA  of  the  district  attorney. 
Indeed,  the  record  does  not  show  that  there 
was  any  defect  In  tbe  indictment  which  could 
have  been  taken  advantage  of  by  a  motion 
or  demurrer  on  tbe  part  of  the  defendant, 
or  that  It  was  resubmitted  to  the  grand  Jury 
tor  the  purpose  <^  correcting  some  f(»mal 
defect;  but  presumably,  it  was  resubmitted 
so  that  tbe  state  might  change  a  matedal 
allegation,  and  thneby  rdleve  itself  from 
some  possible  embarrassment  in  being  com- 
pelled to  prove  that  tbe  animal  stolen  was  a 
gdding,  as  chai^^d  in  tbe  first  Indictment 
The  act  of  tbe  court  in  thus  resubmitting 
tbe  matter  to  the  grand  Jury  at  tbe  instance 
ot  the  state,  in  our  opinion,  amounted  to  a, 
dismissal  of  Ibe  indictment  j^edOed  in  tbe 
ball  bond,  and  clearly  operated  as  a  dis- 
charge of  the  sureties.  By  their  undCTtaklnr 
the  sureties  covenanted  with  the  state  tbat 
the  def^idant  should  appear  and  answer  an 
Indictm^t  tberebi  stated;  and  when  he  did 
appear  in  folflUmait  of  that  undotaUng* 
and  the  Indictment  was  set  aside  or  dis- 
missed on  motion  of  the  district  attorney,  it 
waa  In  efltect  a  dlschai^  of  the  recognizance, 
and  the  exoneration  of  his  ball.  The  agree- 
ment or  contract  at  the  sureties  was  that 
the  defendant  should  answer  a  particular 
cbaixe^  as  specified  In  tbe  Indictment  then 
pending  agalnat  him,  and  tbo  oondittcm  that 
the  defendant  would  appear  to  axanm  said 
Indictment;  "and  at  all  times  render  bim- 
aelf  am^iaUe  to  the  ordofl  and  ^vceases 
of  the  court"  was  AdflUed  and  satisfied  by 
an  appearance,  and  a  dismissal  of  the  par^ 
ttcular  indictment  mentioned  and  described 
In  tbe  undertaking,  and  cannot  be  construed 
into  an  oMUgatitHi  tbat  the  accused  ^oold 
appear  and  answer  some  other  Indictment 
which  might  be  found  against  him.  What 
the  rule  may  be  in  the  case  of  an  undertak- 
ing for  the  appearance  of  a  defendant  before 
Indictment,  or  when  tiie  Indictment  Is  re- 
subndtted  to  a  grand  Jury  for  the  purpose 
of  cmrectlng  some  fcnmal  defect  ttierdn.  It 
will  be  time  enough  for  us  to  consider  when 
the  question  is  presented,  but  no  such  qnes- 
tlon  is  made  on  tbis  reoH^.  It  fc^owa  from 
what  has  been  said  that  upon  tbe  findings 
at  fact  tbe  court  below  was  in  error  in  Its 
concluBionB  of  law,  and  tbe  Judgment  mnst 
be  reversed,  and  the  cause  remanded,  with 
directions  to  rater  Judgment  In  favor  of  tbe 
defendants. 

It  was  suggested  tbat  Ibe  Judgment  had 
been  executed,  and  therefore  we  should  di- 
rect that  restitution  be  mads  defendants, 
but  this  suggestion  Is  whfrfly  outside  of  the 
recwd,  and  hence  presraite  no  question  for 
our  consideration.  The  record  beftm  us  does 
not  disclose  that  the  Judgmoit  of  tbe  court 
below  has  been  executed,  or  that  any  steps 
have  been  taken  looking  for  Its  enforcement 
Tbe  cause  will  therefore  be  remanded  to  the 
court  below  for  such  further  proceedings  as 
may  be  necessary  and  proper,  not  incon- 
sistent with  this  opinloa 
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PARSONS  V.  HARTMAN  et  al. 
(SiqiTeine  Court  of  Oregon.    Jane  28,  1894.) 
iHnnroriOK— ExBMPT  Phopbrtt— REffnuisiHO 

EXBCUTION  Balg. 

Bin's  God^  I  380;  prorides  tliat  the  prfr- 
tection  of  a  priTate  right  shall  be  obtained  1^ 
a  suit  in  equity  In  all  cases  where  there  ia  no 
adequate  remedy  at  law;  Bectious  132-143  fur- 
nish  Bocb  a  remedy  at  law  for  the  recovery  of 
peraonai  property;  and  Bection  214  authorizes 
a  jury  to  award  damages  for  an  unlawful  sei- 
core  of  such  property.  Held,  that  an  injunction 
will  not  lie  to  restrain  an  execution  sale  of 
exempt  property,  where  the  comi^lnt  does  not 
allege  liiat  the  property  has  a  special  and 
unique  valne.  the  loss  of  which  cannot  be 
compensated  hy  damages. 

Appeal  txma  drcnlt  court,  UmatlUa  coun- 
t7;  Mwtoii  D.  CUfEord,  Judge. 

Action  hy  William  Parsons  to  enjtdn  6.  A. 
Hartman  and  anotha  from  selling  exempt 
personal  property  upon  execution.  A  de- 
mntrer  to  the  complaint  having  been  over- 
ruled, defendants  appeal.  Beversed. 

Bail^  A  Balleray,  for  apptiOanta.  WU- 
Bam  Parsons,  in  pro.  per. 

MOORE,  J.  This  Is  a  suit  to  restrain  the 
defendants  from  selling  exempt  personal 
property  upon  execution.  The  plaintiff,  In 
sabstance,  alleges  that  the  defendant  George 
A  Hartman,  having  obtained  a  Judgment 
against  bim  in  the  circuit  court  of  Umatilla 
county,  Or.,  caused  en  execution  to  be  la- 
med thereon,  and  delivered  to  the  defendant 
William  J.  Fumlsb,  the  sheriff  of  said  coun- 
ty, who,  in  pursuance  of  the  direction  of  his 
codefendant,  levied  upon  necessary  wearing 
aioar^  of  the  plaintiff  and  his  family,  and 
upon  the  household  goods,  furniture,  utensUs, 
bo(^  library,  tools,  imi^ments,  and  ap- 
paratus necessary  to  «iaUe  him  to  carry  on 
his  profession  of  attcmi^  at  law,  by  which 
he  earns  a  bring;  Oiat  at  the  time  of  said 
levy  lie  was  a  housdmlder  of  said  coun^, 
and  aa  such  adected,  and  reserved  as  exempt 
from  execution  and  sale  under  s^d  writ,  all 
4tf  said  posonal  prop^ly,  and  d^vered  to 
ssid  sheriff  a  schedule  tliereof,  with  the 
reasonable  value  of  each  article  set  opposite 
thereto,  amounting  in  the  aggregate  to 
$S50l30,  but  that  said  sheriff,  acting  tmder 
the  direction  of  his  codefendant,  adrertlaed 
snd  was  threat«iing  to  sdl  all  of  said  prop- 
ertr,  to  Ills  trreparaUe  injury;  that  he  bad 
DO  plain,  complete,  or  adequate  remedy  at 
law  for  the  injury  threatened,— and  prayed 
an  injunctlrai  restraining  said  sale.  Hie  de- 
fendaatB  demurred  to  the  complaint,  alleg- 
ing it  did  not  state  facts  snffldent  to 
eonstitnte  a.  cause  of  suit;  and  that  tlie  court 
had  no  Jurisdiction  of  tlie  subject-matter 
thereof;  and,  the  demurrer  having  been  over- 
ruled, th^  refused  to  further  pleiid,  where- 
upon the  court,  by  decree,  made  the  tem- 
porary injunction  (which  had  been  granted) 
pMpetnal,  and  awai-ded  the  {dalntifl  his  costs 
and  dlsbarsemmts,  from  which  decree  tbe 
defendants  appeal.  Their  counsel  contend 
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that  the  pl&intlff  has  a  plain,  speedy,  and 
adequate  remedy  at  law,  and  that  equity  will 
not  entertain  Jurisdiction  to  enjoin  the  sale 
upon  execution  of  personal  property  that  is 
exempt  therefrom. 

There  Is  a  conflict  of  authority  upon  the 
right  of  a  Judgment  debtor  to  enjoin  the  sale 
of  hlH  personal  property  under  execution  up- 
on the  groimd  that  It  is  exempt  by  law  from 
sale  under  Judicial  process.  It  has  been  h^ 
in  Texas  that  a  sale  of  personal  property 
which  Is  exempt  from  execution  may  be  re- 
strained at  the  suit  of  the  Judgment  debtor. 
Nichols  V.  Claiborne,  39  Tex.  3G3;  Alexander 
V.  Holt,  S9  Tex.  205;  Stein  v.  Frieberg,  64 
Tex.  271.  But  Mr.  Freeman,  in  his  work  on 
Executions  (volume  2,  p.  439,  2d  Ed.),  In 
commenting  ap<m  the  rule  established  in 
Nidiols  V.  Claiborne,  supra,  says:  "No  rea- 
son fear  the  decision  was  given,  and  we 
doubt  wbethw  any  sufficient  reason  can  be 
found.  The  remedy  at  law,  where  exempt 
personal  property  is  seized,  is,  In  most— and 
perhaps  in  all— cases,  adequate  for  the  pro- 
tection of  tbe  interests  of  the  claimant" 
The  rule  announced  in  Texas  has  been 
adopted  In  Nebraska  (Cunningham  v.  Con- 
way, 25  Neb.  615,  41  N.  W.  452),  where  the 
court  gives  tlie  ft^owlng  statement  and  -.-ea- 
eoa  for  Its  decision:  "The  plaintiff  alleges  ji 
his  petition  that  he  possesses  neither  lands, 
town  lots,  nor  houses  subject  to  exemption 
aa  a  homestead,  and  that  he  aied  an  In- 
ventory of  all  his  property  with  the  officer, 
who  refused  to  call  appraisers  to  appraise 
the  same.  If  these  statements  are  true,  the 
debtor  might  have  compelled  the  officer  to 
call  aivmls^B,  or  have  brought  an  action 
against  him  for  the  failure  to  perform  his 
duty.  Tet  he  Is  not  restricted  to  these  rem- 
edies. The  property  being  exempt,  the 
debtor  Is  entitled  to  the  peaceable  possession 
of  the  same;  and  the  officer  may  be  en- 
joined from  wrongfully  depriving  lUm  of  hLs 
property,  as  the  officer  Is  proceeding  illegal- 
ly under  a  claim  of  right  Johnson  v.  Eahn, 
4  Neb.  1^;  Railroad  Co.  t.  Artcher,  G  Paige, 
83;  Belkn&p  v.  Belknap,  2  Johns.  Ch.  463." 
In  Jfrimaon  v.  Hahn,  supra,  an  Injunction 
was  granted  to  restrain  the  sale  of  real  es- 
tate for  delinquent  taxes,  which  could  only 
result  in  a  conveyance  creating  a  cloud  upon 
title.  In  Ballroad  Go.  v.  Artcher,  supra,  the 
defendant  sought  to  dissolve  an  Injunction 
which  restrained  him  from  opening  a  private 
way  across  plaintiff's  real  property.  The 
court  continued  the  Injunction  for  tlie  reason 
that  the  act  complained  of  was  not  a  mere 
trespass,  but  an  attempt  to  exercise  a  con- 
tinued right  of  passing  across  and  through 
the  complainant's  premises,  to  the  perma- 
nent injury  of  the  property.  The  case  of 
Belknap  v.  Belknap,  supra,  was  a  suit  to 
enjoin  tbe  defendant  from  lowering  the  out- 
let which  furnished  water  to  operate  plain- 
tiff's mill.  The  court  found  that  it  was  not 
a  case  of  ordinary  trespass  impending,  but 
one  great  and  special,  leading  to  hjstins  mis- 
Digitized  by  Google 


62 


PACIFIC  BEPOETBB,Voii.37. 


chief  and  fhe  destruction  of  the  estate,  and 
tending  to  provoke  a  multiplicity  of  snlte, 
and  perpetually  enjoined  the  threatened  In- 
Jury.  It  win  thus  be  Been  that  each  case 
cited  In  support  of  the  rule  adopted  In  Gun- 
nln^am  v.  Conway,  supra,  related  to  In- 
junctions granted  to  restrain  the  creation  of 
donda  upon  title,  or  to  prevent  trespasses 
upon  real  propwty.  In  Baiter  v.  Baxta-,  77 
N.  0.  lis,  It  was  held  that  Injunction  was  not 
the  proper  remedy  of  the  Judgment  debtor 
to  detwmlne  the  title  to  exempt  personal 
property  seized  under  execution.  "Upon 
principle,"  says  Mr.  High,  in  his  work  on 
[njnnctlona  (122),  in  discussing  the  right  of 
~Jie  judgment  debtor  to  enjoin  the  sale  of 
exempt  personal  property  under  executloit, 
•It  is  difficult  to  perceive  any  satisfactory 
.-eason  tar  interf^ing  by  Injunction  In  such 
"nses,  since  adequate  relief  may  usually  be 
lad  by  an  action  at  law.**  Section  380,  Hill's 
jode,  provides  that  "the  enforcement  or  pro- 
:ectIon  of  a  private  right,  or  the  protection  of 
or  redress  for  an  Injury  tliereto,  shall  be 
obtained  by  a  suit  in  equity  In  all  cases  where 
ihore  is  not  a  plain,  adetiuate  and  complete 
emedy  at  law."  Sections  132-143  furnish 
such  a  remedy  at  law  for  the  recovery  of 
personal  property,  and  section  214  authorizes 
ti  *1UT  to  award  damages  for  an  unlawful 
t  .-izure  of  such  property.  The  owner  of  a 
'jnattd  having  a  complete  remedy  at  law  for 
Its  unlawful  selziu^  or  detention,  equity  will 
lot  entertain  jurisdiction,  at  his  suit  to  re- 
rovcr  possession  of  it,  except  where  it  has  a 
certain,  spedal,  extraordinary,  and  \mlque 
^■alue.  Impossible  to  be  compensated  for  by 
lamages.  1  Pom.  Eq.  Jur.  177.  And  If  It 
appeared  &om  the  complaint.  In  the  case  at 
jar,  that  any  article  of  personal  property 
levied  upon  by  the  defendants  possessed  a 
&t>ecial  value  to  the  plaintiff  alone,  such  as  a 
keepsake  or  memento  of  any  kind,  the  loss 
of  which  could  not  be  compensated  in  dam- 
mscB,  equity  would  Interfere  to  jMrevent  Us 
*Kile.  Where  an  unlawful  and  oppressive 
seizure  of  exempt  property  has  been  made 
*.ipon  execution,  the  claimant,  under  ordinary 
circumstances,  may  safely  risk  his  cause  to 
rlie  keen  sense  of  justice  Inherent  In  man- 
kind, and  feel  assured  that  a  Jiuy  will,  by 
its  verdict,  award  him  damages  for  the  In- 
Jury  sustained.  The  plaintiff  ha^ing,  under 
the  statute,  a  complete  remedy  at  law  for 
his  Injury,  and  nothing  appearing  In  the  rec- 
ord to  entitle  him  to  invoke  the  Interposition 
of  a  court  of  equity,  the  decree  of  the  court 
below  Is  reversed,  the  demurrer  sustained, 
and  the  complaint  dismissed. 


JENKIXS  V.  HALL  et  al. 
(Supreme  Court  of  OroRon.    Jane  2S.  lSd4.) 
Hl'sd&xd  axd  Wire— Contracts  axd  Cuxvbtax- 

CB8 — SePA  RATIOS. 

1.  Tboogh.  under  Hill's  Code.  {  2SR0.  pro- 
riding  that,  when  property  is  owned  bj  either 


husband  or  wife,  the  other  has  no  loteresF  there- 
in which  can  be  the  subject  of  contract  tie- 
tween  them,  a  contract  by  a  husband  with  his 
wife,  relt'aHlng  his  curtesy  in  her  property,  is 
void,  still,  under  section  2871,  providinff  that  a 
conveyance  by  hasbaud  or  wife  to  the  other 
shall  be  valid  to  the  same  extent  as  between 
other  persons,  a  husband  may,  by  deed  convey- 
ing his  property  to  his  wife,  exclude  himself 
from  all  rights  therein,  including  that  of  inher- 
itance and  curtesy. 

2.  A  deed  from  husband  to  wife  cannot  be 
said  to  be  made  on  an  agreement  for  separation, 
and  therefore  void  as  against  pnWic  policy, 
where  it  appears  only  tliat  he  had  determined 
to  abandon  and  desert  her,  and  that  she  had 
joined  in  deeds  of  other  lands  which  he  owned. 

Appeal  fl'om  circuit  court.  Union  county; 
Morton  D.  Clifford,  Judge. 

Action  by  John  Jenkins  against  O.  F.  Hall 
and  others.  Jadgment  for  plalnttfC.  I>e- 
fendants  appeaL  Reversed. 

R.  Eakln,  for  appellants.    C.  A.  Johns  and 

J.  L.  Rand,  for  respondent 

LORD,  C.  J.  This  is  an  action  to  recover 
the  possession  of  a  certain  tract  of  land  In 
Union  county,  Or.,  particularly  described  in 
the  complaint  Briefly,  the  facts  are:  Tliat 
on  the  21st  day  of  January,  1882,  the  plain- 
tiff and  Rebecca  Jenkins  were  husband  and 
wife.  That  such  relation  existed  between 
them  for  a  long  time  prior  thereto,  and  con- 
tinued until  the  death  of  the  wife.  That  on 
the   day  of  — — 1891,  the  said  Re- 
becca died  Intestate  in  the  state  of  Missouri, 
leaving  no  lineal  descendants,  but  left  sur- 
viving her,  as  next  of  kin,  the  plaintiff,  her 
said  husband,  and  one  brother  and  three  sis- 
ters, named,  respectively,  John  and  Jessie 
McLean,  Margaret  McLennon,  and  Anna 
Matheson.  That  at  the  time  of  her  death 
she  was  the  owner  In  fee  simple,  and  In  the 
actual  possession,  of  said  land.  That  In  due 
time  letters  of  administration  were  duly  Is- 
sued by  the  county  court  of  said  county. 
That  her  estate  was  in  all  things  and  re- 
spects settled,  the  residue  distributed,  and  on 
the  Cth  day  of  January,  1893,  the  adminis- 
trator was  duly  discharged;  and  that  the 
said  brother  and  sisters  took  possession  of 
said  lands,  to  the  exclusion  of  the  plaintiff. 
That  on  the  said  21st  day  of  January,  18S2, 
the  i^intlff,  being  about  to  abandon  and 
deswt  his  said  wife,  Rebecca,  and  In  view 
thereof,  and  in  the  further  coufdderatfon 
that  she  then  and  tliere  Joined  with  the  plain- 
tiff in  conveying  other  real  estate  belonging 
to  him,  convoyed  the  said  land  to  her  by 
deed,  the  title  to  which  at  that  time  being 
In  the  plaintiff.  That  said  deed  was  duly 
acknowledged  and  recorded  as  by  law  pro- 
vided, and,  among  other  things,  contained 
the  following  clause:  "This  deed  Is  made 
by  the  party  of  the  first  part,  and  accepted  by 
the  said  party  of  the  second  part  In  compli- 
ance with  a  mutual  contract  for  the  separa- 
tion aud  segregation  of  the  lands,  properties, 
and  effects  of  and  belonging  to  the  said  par- 
ties, or  either  of  them,  so  that  the  same  may 
be  hereaftor  hdd  in  sevenUl;  by  each,  wlth- 
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out  any  claim  theroon  by  the  other;  and  the 
said  party  of  the  first  part  hereby  covenantB 
with  said  second  party,  hor  heirs  and  assigns, 
that  neither  he  nor  his  heii's,  oxfcutors,  or 
administrators  shall  or  will,  at  any  time  in 
the  future,  make  or  claim  any  right,  title,  or 
interest  of,  In,  or  to  the  said  lands  or  prem- 
ises hereby  conveyed,  or  any  part  thereof." 
That  defendants  are  in  possession  of  said 
lands  as  lessees  of  John  McLean  and  others, 
claiming  to  be  the  heirs  of  Relwcca  Jenkins; 
And  that  since  the  said  21st  day  of  January. 
T8S2,  plaintiff  and  his  wife,  Hebecca  Jenkins, 
have  lived  separate  and  apart  from  each  oth- 
?r,  and  were  so  living  at  the  time  of  her 
death,  etc. 

ri>on  this  state  of  facts  the  inquiry  Is,  who 
nherfts  the  land  of  the  intestate,  Rebecca 
Jenkins, — the  plaintiff,  who  was  hor  husband 
•It  the  time  of  her  death,  or  her  said  brothers 
and  sisters?  Our  Code  provides:  "If  the  in- 
testate shall  leave  no  lineal  descendants  such 
real  property  shall  descend  to  his  wife,  or, 
if  the  Intestate  be  a  married  woman,  and 
leave  no  lineal  descendants,  then  such  prop- 
-rty  shall  descend  to  her  husband."  Hill's 
.'ode,  {  309S,  sulHi.  2.  It  also  provides  that 
"when  any  man  end  his  wife  shall  be  seised 
:n  her  right  of  any  estate  of  inheritance  in 
lands,  the  husband  shall,  on  the  death  -  of 
his  wife,  hold  the  lands  for  his  life,  as  ten- 
lut  thereof  by  the  curtesy,  although  such 
husband  and  wife  may  not  have  had  issue 
born  alive."  HlU's  Code,  $  2983.  Under 
these  provisions,  upon  the  admitted  facts, 
zb.6  plaintiff  is  heir  of  his  wife  to  the  laud 
in  question,  and  tenant  thereof  by  the  cur- 
tesy, unless  he  has  relinquished  his  rights 
as  such  by  the  force  of  the  said  clause  in 
rhe  deed  to  bis  wife.  Whether  the  deed  has 
such  effect  depends  upon  other  provisions  of 
the  Code,  to  which  we  must  refer.  Section 
2869  provides  that  "when  property  is  owned 
by  either  husband  or  wife,  the  other  has  no 
Interest  therein  which  can  be  the  subject  of 
contract  between  tliem."  etc.;  and  section 
2S71,  Hill's  Code,  provides  that  "a  convey- 
ance, transfer  or  lien  executed,  by  cither  hus- 
band or  wife  to  or  in  favor  of  the  othw 
shall  be  valid  to  the  same  extent  as  between 
other  persons."  These  provisions  of  our 
Ctiiio  are  identical  with  sections  2203  and 
2204  of  the  Iowa  Code,  from  which  they  were 
taken.  It  Is  a  familiar  rule  that,  when  a. 
statute  of  another  state  is  adopted,  the  de- 
cisions of  that  state  are  authority  for  Its  con- 
struction. Trabant  v.  Uummell,  14  Or.  17, 
12  Pac.  56,  In  construing  section  2203,  su- 
pra, Beck,  J.,  said:  "These  provisions  relate 
to  the  Interest  which  a  husband  or  wife  holds 
In  the  lands  owned  by  his  or  her  spouse, 
which  ari-ses  imder  the  marriage  relation. 
It  does  not  refer  to  a  property  interest  that 
may  be  based  upon  contract,  or  may  be  de- 
rived from  sources  otlier  than  the  marriage 
relation.  The  section  evidently  contemplates 
and  Includes  In  its  language  the  dower  es- 
tatSk   Upon  the  marriage  relation  this  es- 


tate Is  based."  And,  referring  to  section 
2204,  supra,  which  is  the  same  as  oiur  section 
2871,  supra,  he  further  said  that  "this  pro- 
vision relates  to  property  owned  absolutely 
by  the  husband  and  wife  In  their  own  right, 
and  not  to  the  Interest  one  may  have  In  lands 
of  the  other."  Linton  v.  Cr08by,54  Iowa.  478, 
6  N.  W.  726.  Prior  to  the  enactment  of  sec- 
tion 2203,  the  Supreme  com^  of  that  state  had 
held  that,  under  an  agreement  to  separate,  a 
husband  and  wife  could  relinquish  to  each 
other  dower  held  by  each  In  the  prop- 
erty of  the  other  (Robertson  v.  Robertson, 
25  Iowa,  350;  McKee  v.  Reynolds,  2G  Iowa, 
578);  but  after  its  enactment  the  court  hrid, 
in  Linton  v.  Crosby,  supra,  that  section  2203 
was  Intended  to  (^ange  this  rule,  so  that  a 
contract  between  a  husband  and  wife,  by 
which  each  relinquishes  the  right  of  dower 
iu  the  lands  of  the  other,  is  void  under  that 
section.  In  House  v.  Fowle,  20  Or.  167,  25 
Pac.  376,  where  the  wife  released,  by  deed, 
her  dow«r  to  her  husband,  this  construction 
was  adopted  and  applied  to  section  2860, 
Hill's  Code,  the  court  holding  that  such  con 
veyancc  was  a  nullity.  Strahan,  C.  J.,  said. 
"This  construction  excludes  estates  or  Inter- 
ests growing  out  of  the  marriage  relation' 
from  the  classes  of  property  concerning 
which  a  husband  and  wife  may  contract  with 
each  other.  They  include  dow«r  and  estates 
by  curtesy.  The  reason  of  the  distinction  Is 
obvious.  These  estates  have  their  origin  in 
public  policy.  They  tend  to  strengthen  th& 
marriage  relation,  and  to  some  extent  tliey 
preserve  to  the  survivor  valuable  property  In- 
terests which  may  enable  him  or  her  to  enjoy 
some  of  the  fruits  of  th^'lr  Jo  lU  lives,  and  in 
a  measure  render  them  iudi'pc'ndcut  of  the 
Tlcissltudes  of  foi-tune." 

As  the  husband  is  heir  to  his  wife's  estate 
under  section  2983.  supra,  where  she  died  in- 
testate, and  leaves  no  lineal  descendants,  his 
right  to  such  estate  grows  out  of  the  mar- 
riage relation,  and.  wittiln  the  principle  of 
coustruction  applied  to  section  2869,  supra, 
is  excluded  from  the  classes  of  propwty  in 
respect  to  which  a  husband  and  wife  may 
contract  with  each  other.  Conveyances  be- 
tween husband  and  wife.  Intended  to  cut  off 
or  relinquish  estates  growing  out  of  the  mar- 
riage relation,  are  void,  and  convey  no  title. 
Now,  the  facts  do  not  show  that  the  plain- 
tiff or  his  wife  made  a  conveyance  in  respect 
to  any  estate,  owned  by  the  other,  which 
arises  out  of  the  marriage  relation,  or  that 
either  of  them  undertook  by  deed  to  releaso 
any  land,  owned  by  the  other,  from  any  es- 
tate growing  out  of  tiie  marriage  relation. 
The  plaintiff  owned  the  land  In  question  In 
his  own  right,  and  conveyed  It  to  his  wife. 
It  is  true,  as  part  of  the  consideration  of  the 
same,  she  had  joined  with  the  plaintiff  in  con- 
veying to  third  parties  other  property  owned 
by  Jiim.  But,  as  the  land  In  question  was 
owned  by  him,  he  had  a  right,  under  section 
2871,  supra,  to  convey  It  to  bis  wife,  and  such 
conveyance,  when  made,  Is  valid  to  the  aame- 
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extent  lis  between  other  persons;  that  Is  to 
say,  a  conveyance  between  husbaDd  and  wife, 
when  It  concerns  property  owned  by  one  or 
the  other  In  their  own  right.  Is  valid  to  the 
same  extent  as  a  conveyance  Ijetween  per- 
sons that  are  not  husband  and  wife,  though 
the  grantor  and  grantee  may  or  may  not  be 
married  persons.  As  "between  other  per- 
sona," a  conveyance  may  be  validly  executed, 
whereby  the  grantor  conveys  to  a  married 
woman  an  estate  which  excludes  her  hus- 
band from  any  participation  or  interest  in 
the  estate  granted.  This  being  so,  the  plaln- 
Mff  had  a  right  to  convey  the  land  In  ques- 
tion to  his  wife  as  absolutely  free  from  any 
right  or  interest  of  his  own  therein  as  land 
could  be  conveyed  "between  other  persons." 
If  he  so  Intended,  and  so  expressed  It  in  hif 
deed,  he  could  relinquish  his  entire  estate  to 
his  wife,  so  that  neither  himself  nor  any  fu- 
ture husband  should  have  any  estate  in  the 
■land,  by  curt^  or  otherwise.  As  to  the 
Intention  of  the  plaintiff  by  his  conveyance, 
we  think  It  is  so  plainly  expressed  In  the 
clause  of  the  deed  referred  to  as  to  place  it 
beyond  controversy.  By  its  language  he  has 
clearly  manifested  his  intention  to  exclude 
himself,  as  her  husband,  from  any  interest 
or  participation  in  the  estate  granted.  His 
covenant  Is  that  neither  he  nor  his  heirs,  ex- 
ecutors, or  administrators  shall  or  wilt  at  any 
time  make  or  claim  any  right,  title,  or  inter- 
est In  or  to  the  premises  conveyed.  As  there 
were  no  children  of  the  marriage,  in  view  of 
the  facts,  only  collateral  heirs  could  have 
been  Intended  by  the  words  "her  heirs"  in 
the  deed  when  executed.  In  fact,  the  inten- 
tion of  the  plaintiff,  as  manifested  by  tne 
language  of  his  deed,  and  the  facts  stipulat- 
ed, afford  little  ground  for  controversy.  It 
was  argued,  however,  that  the  deed  was  In 
the  nature  of  a  postnuptial  agreement,  and 
was  executed  In  contemplation  of  a  separa- 
tion resolved  upon  between  the  parties,  and 
therefore  was  void  as  contravening  the  policy 
of  the  law.  But  the  facts  stipulated  do  not 
show  any  agreement,  to  which  Rebecca  Jen- 
kins was  a  party,  for  separation.  On  the 
contrary,  they  show  that  the  plaintiff  had 
resolved  to  abandon  and  desert  his  wife,  that 
she  had  Joined  with  him  in  malting  deeds  of 
other  lauds  which  he  owned,  and  that,  in 
view  of  this  and  other  circumstances,  he 
executed  the  deed  conveying  the  land  In  ques- 
tion, whereby  he  Intended  to  bar  out  all  his 
Interest,  present  or  prospective,  In  the  estate 
granted.  There  was  no  agreement  for  a 
separation.  The  plaintiff  had  determined 
to  leave  the  state  and  desert  his  wife.  He 
owned  the  property,  and.  In  view  of  various 
circumstances,  made  a  deed  to  her  of  the 
land  In  question;  and  neither  law  nor  equity 
ought  to  allow  him,  after  her  death,  to  set  up 
any  interest  In  the  land.  The  judgment  is 
reversed,  and  the  cause  remanded  to  the 
court  below  for  such  furtlior  proceedings  as 
may  be  proper,  not  Inconslatent  with  this 
opinion. 


HBIDENTtEICH  et  a!,  v.  AETNA  INS.  CO. 
(Supreme  Court  of  Oregon.  June  28,  1801.) 
PiRB  Iksubinoi— Waiver  oi    sooF  —  Willfcl 

BORNINQ. 

1.  By  failing  to  object  to  the  proofs  of 
loss,  and  by  pleading,  in  abatemrat  of  aa  ac- 
tion OD  the  policy,  that  said  action  waa  brou^t 
within  less  than  W  days  after  due  notice  and 
proof  had  been  received,  the  Insurer  waives  any 
right  to  [dead  In  bar  the  defects  in  the  proof. 

2.  A  conspiracy  or  willful  burniDg  of  the 
property  caouot  be  shown,  uulesa  specially 
jrfeaded. 

3.  The  fact  that  one  who  threatened  to 
bum  the  iHtwertT,  and  braved  in  some  wa^ 
Buspidously,  u  the  husliand  of  one  of  the  a»- 
snred  owns^  is  not.  by  itself,  evidence  to  con- 
nect than  with  the  burniDg. 

Appeal  from  ch'cult  court.  Union  oountri 
Morton  D.  Clifford,  Judge. 

AcUon  by  K.  and  P.  Heidenreldi  against' 
the  Aetna  Inauranoe  Company  on  a  fin 
poUcy.  Judgment  for  plaintiffs.  Defaidant 
appeals.  Affirmed. 

Chas.  H.  Carey  and  G.  H.  Finn,  for  appel- 
lant Baker  &  Baker  and  J.  H.  Slater  & 
Sons,  for  respondents. 

LORD,  C.  J.  Hils  Is  an  action  to  recovei 
the  sum  of  |800  upon  a  policy  of  Insurant 
issued  to  the  plaintiffs  upon  a  cOTtain  build- 
ing described  In  the  complaint,  which  was 
destroyed  by  fire.  The  complaint  alleges, 
inter  aHa,  that  the  plaintiffs  were  joint  own* 
era  of  the  property;  Its  insurance  by  the  de- 
fendant, and  Its  destruction  by  Are;  that  the 
plaintiffs  gave  due  notice  and  proof  of  loss 
more  than  00  days  before  the  commencement 
of  the  action,  and  that  they  have  otherwise- 
performed  all  the  terms  and  conditions  of 
the  poHcy  to  be  performed  on  their  part;  and 
that  the  defendant  has  not  paid  the  loss,  etc. 
The  defendant  answered  by  way  of  plea  In 
abatement,  setting  forth  that  by  the  terms  of 
the  policy  the  loss,  if  any,  was  to  be  paid 
GO  days  after  due  notice  and  proof  of  loss 
should  he  made  by  the  plaintiffs,  and  re- 
ceived by  the  defendant,  etc. ;  that  the 
period  of  60  days  did  not  elapse  after  the 
plaintiffs  gave  notice  of  said  loss,  or  afta 
proof  of  loss  was  made  by  the  plaintiffs,  or 
received  by  the  defendant  at  Its  office;  and 
that  no  cause  of  action  accrued  to  th^  wn- 
der  said  policy,  at  the  time  of  the  commence- 
ment of  this  action.  The  plaintiffs,  by  theli 
reply,  put  in  Issue  the  matter  alleged  In 
abatement,  whereupon  a  trial  was  bad, 
which  resulted  In  a  verdict  and  judgment 
In  favor  of  plaintiffs.  The  defendant  there* 
upon  answered  to  the  merits,  in  which  It  denies 
the  Joint  ownership  of  the  plaintiffs  In  the 
property,  as  alleged,  both  at  the  date  of  the 
policy  and  of  the  Are;  admits  the  Instu^ce 
of  the  house,  and  Its  destruction  by  fire,  but 
denies  that  Its  destruction  was  without  the 
fault  of  tlie  plaintiffs;  denies  the  amount  of 
the  loss;  denies  that  plaintiffs  furnished  any 
notice  or  proof  of  loss  In  form  or  substance 
as  required  by  the  tmns  and  condltkHis  of 
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tbe  poUcy;  and  denies  that  they  have  otha>- 
wise  or  at  all  pecfwmed  all  or  any  of  the 
coudidona  of  said  policy  on  th^  part;  and, 
toe  a  further  answer,  set  up  that  no  notice 
or  proof  of  loss  bad  been  given  as  required 
by  the  terms  of  the  poUcy.  Upon  motion  of 
the  plaintiffs  the  denials  of  receiving  notice 
and  proof  of  loss,  as  well  as  the  separate  an- 
swer, -were  strickra  out  The  trial  resulted 
In  a  verdict  and  judjrment  in  favor  of  Uie 
plaintiffa,  from  which  this  appeal  Is  talcen. 

The  record  discloses  that  at  the  trial  the 
defendant  moved  to  reinstate  that  portion  of 
its  answer  so  strictoi  out,  and  ^so  ofr«:ed 
evidence  in  support  of  It;  that  the  court  ovw- 
xuled  the  moticm,  and  refused  to  receive  such 
evideno^  and  charged  the  Jury  that  "it  is 
admitted  In  this  case  that  the  company  did 
lee^ve  notice  of  this  loss,  and  that  It  was  in 
dne  form  as  required  by  the  policy."  The 
GtHTOctnesa  of  this  Instruction,  and  of  the  rul- 
ing the  excluded  evidence,  Is  not  qu^ 
tioned,  if  the  portion  of  the  nnsww  referred 
to  was  prop^ly  stricken  out  Our  flrst  in- 
quiry, then,  is  whethw  the  ruling  at  the  trial 
omrt  in  striking  out  the  said  denials,  and  the 
furtliw  defense  that  no  notice  or  proof  of 
loss  had  been  given  at  any  time  as  required 
by  the  terms  of  the  policy,  was  error.  The 
theory  of  the  ruling  was  that  the  defendant, 
hr  Its  plea  in  abatement,  admitted  receiving 
due  notice  and  proof  of  loss,  and  thereby 
waived  ai^  defect  of  form  and  substance  Id 
the  same,  and  hence  It  was  precluded  from 
denying  the  allegation  of  notice  and  iwoof 
ot  loss,  or  affirmatively  setting  up  that  such 
notice  <x  proof  h^  not  been  given  as  re- 
quired by  the  terms  of  the  policy.  The  con- 
tention for  the  defendant  Is  that  a  breach  of 
the  condltifms  of  the  jfc^Scy,  prescribing  what 
the  notice  should  be,  and  what  the  proof  of 
loss  shonld  embrace,  was  a  defense  in  bar  ot 
the  action,  and  could  not  be  disposed  of  by 
the  plea  in  abatement,  the  object  of  which 
was  to  show  that  the  action  was  prematurely 
iKougbt.  It  is  no  doubt  true  that  the  con- 
dition In  the  policy  regarding  notice  and 
proof  of  loss  is  wholly  for  the  benefit  of  the 
insurer.  The  Insured  contracts  to  perform 
it  and  until  he  does  so  he  has  no  cause  of  ac- 
tion against  the  insurer.  But,  such  condition 
being  top  the  advantage  of  the  insurer,  it  Is 
in  its  option  to  waive  any  deficiency  on  the 
psrt  of  the  Insured  in  this  respect  If  there 
ue  any  defects  in  the  notice  or  proof  of  loss, 
to  wbicb  the  insurer  objects,  he  should  point 
them  ont,  so  that  the  Insured  shall  have  an 
opportunity  to  remove  them,  and  perfect  his 
proof.  Good  faith  and  fair  dealing  require 
that  this  should  be  done,  and,  If  not  so  point- 
ed out,  that  the  Insurer  should  be  deemed  to 
have  waived  such  defects,  or  be  estopped 
from  setting  them  up  as  a  defense.  "The 
law,"  as  Brown,  J.,  said,  "requires  of  the 
company  entire  good  faith  and  fair  dealing 
in  its  transactions  with  the  assured  In  ref- 
erence to  the  proofs;  and  hence  It  la  bound 
to  point  out  any  defects  of  a  formal  charac- 
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ter  tber^  that  the  assured  may  have.  An 
opportunity  to  correct  them,  and,  If  It  ac- 
cepts those  served  within  the  time  named  in 
the  pfdicy.  It  will  be  deemed  to  have  waived 
defects,  and  to  receive  them  In  the  perform- 
ance of  the  condition  of  the  contract"  Arm- 
strong V.  Insurance  Co.,  130  N.  T.  566,  28  H. 
E.  901.  This  rule  Is  Just  and  rea8<mable.  It 
aims  to  prevent  Insurance  companies  from 
lulling  their  patnms,  as  Stone,  O.  J.,  said, 
"into  false  seeurt^,  by  which  they  may  lose 
the  means  and  oiq;>ortunlty  of  remedying  de> 
fects  hi  their  preliminary  nffoof."  Insurance 
Ca  v.  Felrath,  77  Ala.  201.  Hence,  tai  view 
of  this  duty  of  the  Insurer  to  the  Insured, 
any  conduct  or  act  of  the  company  which 
may  be  taken  as  acceptance  of  notice  and 
Iffoof  of  loss  will  be  regarded  as  a  waiver  of 
Its  right  to  object  thereto  on  accoimt  of  de- 
fects therein.  In  the  case  at  bar  the  defend- 
ant^ by  its  plea  In  abatement  soui^t  to  show 
that  the  action  was  prematura  Inonght,  by 
alleging  that  it  was  begun  before  the  60 
days  had  elapsed  after  due  notice  and  proof 
had  been  received  by  the  company.  By  its 
express  wording  the  plea  admits  that  due  no- 
tice and  proof  of  loss  had  bem  given  and  re- 
ceived, and  the  only  issue  was  as  to  the  lapse 
of  time  after  the  reo^pt  of  tiie  same;  This 
issue  was  decided  advoraely  to  the  defendant, 
whereupon  it  sought  to  defeat  the  actlcm  by 
its  denials  of  notice  and  proof  of  loss,  and 
sMftglng  affirmatively  that  such  notice  and 
proof  wero  defective  in  form  and  substance, 
and  cUd  not  comply  with  the  terms  of  the 
policy.  It  was  the  duty  of  the  company.  If 
it  intraided  to  insist  upon  notice  and  proof 
free  from  defects  w  deficiencies,  to  apprise 
the  assured  of  their  existence,  and  afford  tbe 
plaintiffs  an  opp(»tunl^  to  eliminate  them. 
Oertainly,  If  the  comitany  had  done  what  In 
good  Adth  it  was  requbed  to  d(N  and  the 
plaintiffs  bad  refused  to  amend  the  defective 
notice  and  proof,  it  is  hardly  probable  that  It 
would  have  simply  sought  to  abate  the  ac- 
tion, when  It  had  a  defense  In  bar  of  It.  Nor 
does  tile  answer,  Including  tbe  portion  strick- 
en out,  state  that  >he  notice  and  proof  of  loss 
wero  given,  and  that  tiie  defendant  bad 
pointed  out  the  objections  '»  them,  thus 
showing  that  tbe  plaintiffs  bad  an  oppor- 
tunity of  remedying  the  defects.  Yet  the 
company  availed  its^  of  the  b«ieflt  of  a 
plea  in  abatement;  admitted  tbe  nvtice  and 
proof  of  loss  were  given  and  received,  and 
so  pleading  must  be  considered  to  liave 
accepted  them,  and  chereby  waived  any  and 
all  objections  to  their  sufficl^cy.  We  do 
not  think,  thereft>r^  tiiat  there  was  any  error 
In  the  ruling  of  the  court  in  the  particular 
under  consideration. 

The  next  assignment  of  mor  seebs  to  re* 
view  the  decision  of  the  court  In  sustaining 
the  obJectlMi  to  a  question  asked  of  K. 
Heidenreich.  The  question  was  whether  or 
not  lier  husband  had  a  power  of  attorney  to 
act  for  her  In  managing  her  property.  She 
had  already  testified  that  he  had  acted  for 
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ber.  The  statement  as  to  wbat  was  «pect- 
ed  to  be  proven  the  qnestlon  shows  that 
fbe  answer  would  have  been  Immaterial  and 
Irrelevant,  for  the  reason,  if  there  was  a 
conspiracy  or  a  willful  burning  of  the  prop- 
erty by  the  plaintiffs,  or  any  one  by  flielr 
consent  or  connivance,  the  facta  should  have 
been  alleged,  whl<^  was  not  done.  Matters 
In  defense  cannot  be  proven,  unless  they  are 
[beaded.  As  to  the  question  asked  J.  D. 
Heldenrelch,  we  are  not  satisfied  tiiat  It 
comes  witbin  the  rule  laid  down  In  article 
12,  Stepb.  Dig.;  and,  like  counsel,  we  have 
been  unable  to  find  any  authority  showing 
there  was  error  in  the  ruling  of  the  trial 
court. 

The  next  objection  Is  to  the  following  In- 
atractlons:  "I  Instruct  you  that  tb^e  was 
no  evidence  In  this  case  tending  to  connect 
the  plaintiffs  with  any  acts  of  JtAm  or  J.  D. 
Heldenrelch,  in  rejfurd  to  the  fire  In  ques- 
tion." The  record  discloses  that  tiiere  was 
some  evidence  offered  on  behalf  of  the  com- 
pany to  the  effect  that  the  husband  of  one  of 
the  plaintiffs  had  threatened  to  set  fire  to 
the  barn  above  mentioned,  and  to  get  rid  of 
it;  and  some  suspicious  circumstances  were 
shown,  respecting  his  conduct,  with  a  view 
to  showing  that  the  fire  was  willfully  set  by 
him  In  the  bam.  But  there  is  no  evldoice 
tending  to  show  that  either  of  the  plalntitfe 
had  any  knowledge  of  the  same,  or  of  any 
statemwt  or  act  of  J.  D.  and  John  Helden- 
relch, or  either  of  them,  which  connected  the 
plaintiffs  with  the  fire.  There  b^ng  no  er- 
ror. It  results  that  the  Judgmoit  must  be 
ifflrmed. 


WELCH  V.  CITY  OF  ASTORIA  ct  al. 

(Supreme  Court  of  Oregon.   July  6,  18D4.) 

Bkjoining  Collkctios  or  Tax— Te:idbk. 

A  bin  to  enjoin  the  collection  of  taxes 
vill  be  dismissed  when  no  tender  is  made  of  the 
nmouQt  of  taxes  admitted  to  be  legally  due. 

Appeal  from  circuit  court,  Clatsop  county; 
T.  A.  McBrlde,  Judge. 

Bill  by  Nancy  Welch  against  the  city  of 
Astoria  and  others  to  restrain  the  collection 
of  taxes.  Complaint  dismissed.  Plaintiff 
j,ppeals.  Aifirmed. 

George  Poland,  for  appellant  r.  D.  Win- 
ton,  tot  respondents. 

LORD,  C.  J.  This  Is  a  suit  to  restrain 
he  collection  of  city  taxes  on  certain  real 
nroperty  owned  by  the  plaintiff.  The  com- 
'ilaint  Is  made  up  largely  of  averments 
which  are  Intended  to  show  that  the  defend- 
ant city,  through  Its  agents,  purposely  and 
nrandulently  omitted  and  refused  to  assess 
mortgages  on  real  estate  representing  a  large 
sum,  and  that,  by  reason  thereof,  plaintiff's 
-Axes  are  greatly  Increased,  in  the  sum  of 

 dollars.    It  also  alleges  that  tho  sum 

of  f 537  Is  a  reasonable  tax  upon  the  property 
Of  plaintiff,  the  same  being  based  upon  the 


vabiation  put  by  t^e  assessor  and  county 
court  of  Clatsop  county  upon  the  same  [nop* 
erty  listed  on  the  assessmoit  roll  of  said 
county  for  the  year  1892;  that  said  plaintiff 
tendered  said  amount  in  full  payment  ot  all 
taxes,  which  tender  was  refused  by  the  tax 
collector,  who  threatens  to— and  will,  unless 
restrained  by  ord»  of  the  court— ivoceed  to 
sell  said  lands,  and  thereby  create  a  cloud 
upon  plalntlfl^s  title  therein,  etc  A  tem- 
poraiy  injunction  was  granted,  whereupon 
the  defendants  answwed,  6pe<Mcally  deny- 
ing the  allegations  of  the  complaint,  and 
setting  up  new  matter  as  an  estoppel,  to 
which  plaintiff  demurred.  Upon  the  Iraues 
thtis  Joined  the  defendants  filed  a  motion  to 
"dissolve  the  tempwary  injunction  toe  the 
reason  that  eadi  and  every  material  aHega- 
tion  of  the  comi^aint  Is  denied  by  the  an- 
swer filed,  and  that  the  complaint  sete  forth 
no  equitable  ground  for  an  Injunction,** 
which  motion  was  allowed,  and  a  decree 
rendered  dismissing  the  complaint,  from 
which  decree  this  appeal  is  prosecuted. 

Our  Code  provides  that  "a  mortgage,  deed 
of  trust,  contract  or  other  obligation  where- 
by land  or  real  proi>erty  situated  in  no  more 
than  one  county  in  this  state  is  made  se- 
curity for  the  payment  of  a  debt,  shall,  for 
the  purpose  of  assessment  and  taxation,  be 
deemed  and  treated  as  land  or  real  proper- 
ty." HIU'B  Code,  t  2730.  It  also  provides 
that  "^1  property,  real  and  personal,  within 
tills  state,  not  expressly  ex«npt  therefrom, 
shall  be  subject  to  taxation  in  the  manner 
provided  by  law."  Id.  |  2729.  The  charter 
of  Astoria  provides  that  **the  assessment  of 
property  must  be  made  In  the  manner  pre- 
sd-lbed  by  law  for  assessing  property  for 
state  and  county  purposes."  City  Charter, 
I  53.  From  these  provisions,  it  is  clear  that 
mortgages  are  subject  to  assessment  and 
taxation  tor  municipal  purposes.  Balfour 
V.  City  of  Portland,  12  Sawy.  122.  28  Fed. 
738.  To  fraudulentiy  omit  them  from  the 
assessment  roll  Is  a  willful  violation  of  law, 
and  a  fraud  upon  the  rights  of  taxpayers 
which  entitles  them  to  be  relieved  In  equity 
of  the  tax  In  excess  of  that  which  is  just  and 
legal,  upon  the  payment  of  what  Is  due;  and 
we  do  not  imdH'Stand  that  the  court  l>elow 
held  oth«wlse,  but  that  It  dismissed  the  com- 
plaint because  the  allegation  of  tender  does 
not  show  that  It  was  kt^t  good  by  depositing 
the  money  In  court,  ready  to  be  paid  to  the 
defendant.  The  allegation  is  '*that  suld 
plaintiff  tendered  said  amount  ^537)  In  full 
payment  of  all  taxes,  and  wblcli  tender  was 
made  both  in  money  and  In  writing,  the 
whole  of  which  was  refused  1^  said  chi^ 
of  police."  An  allCKation  of  tender  is  usual- 
ly to  the  effect  that  the  defendant  has  al- 
ways been  ready  to  pay  the  admitted  debt, 
and  before  the  commencement  of  the  action 
tendered  It  to  the  plaintiff,  and  now  brings 
It  Into  court,  ready  to  be  paid  to  him.  In 
other  words,  the  plea  of  tender  must  be  ac- 
companied by  the  actual  payment  of  the 
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unonnt  Into  conrt,  sncb  payment  belnt?  In 
fact  Bet  out  Id  tbe  allegation.  As  the  allega- 
tion only  shows  that  the  plaintiff  tendered 
the  sum  spedfled,  as  her  Just  proportion  of 
the  tax  aasessed,  to  the  chief  of  police,  who 
refused  to  receive  it  in  payment  ot  ber  taxes, 
the  court  below  wrb  of^the  opinion  that,  as 
the  plaintiff  should  be  required  to  do  equity 
as  a  condition  of  relief,  tbe  allegation  ought 
also  to  show  that  the  tender  was  kept  good 
by  &  deposit  in  court.  A  court  of  eqtilty 
will  not  extend  aid  to  a  parJy  who  is  him- 
self at  fault  Tbe  rule  Is  that  be  who  seeks 
«iuity  at  the  hands  of  tbe  court  must  first 
do  €^quit^.  "Wbere  a  party  comes  into  a  court 
of  equity,  asking  to  be  relieved  of  the  pay- 
ment of  taxes  on  tbe  ground  of  their  being 
excesslTe  or  illegal,  he  must  do  equity,  by 
offering  to  pay  the  amount  Justly  due  from 
'jIm,  and  upoa  this  condition  alone  will  re- 
Uef  be  granted.  "It  Is  not  sufficient,"  says 
Mr.  Justice  Miller,  "to  say  In  the  bill  that 
.hey  are  ready  and  willing  to  pay  whatever 
may  be  found  due.  They  must  first  pay 
what  Is  conceded  to  be  due,  or  what  can  be 
seen  to  be  due  on  the  face  of  the  Mil,  or  be 
shown  by  affidavits,  whether  conceded  or 
not,  before  the  preliminary  injunction  should 
be  granted.  Tbe  state  Is  not  to  be  thus  tied 
up,  as  to  that  of  which  there  is  no  contest, 
by  lnQq>lDg  it  with  that  which  is  really  con- 
tested. If  the  proper  officer  refuses  to  re- 
ceive a  part  of  the  tax.  It  must  be  tendered, 
and  tendered  without  the  condition  annexed 
of  a  receipt  In  fnll  for  all  the  taxes  as- 
sessed." State  Railroad  Tax  Cases,  92  U.  S. 
.575.  As  we  understand  It,  adopting  the  lan- 
guage of  Mr.  Justice  Sawyer,  "the  court  dis- 
tinctly holds  that  some  tax,  according  to 
some  rule  of  taxation,  ought  to  be  paid  on 
all  taxable  property,  and  that  the  bill  which 
does  not  allege  a  payment  of  so  much  of  tbe 
tax  as  the  party  concedes,  or,  if  not  con- 
ceded, may  be  seen  from  the  bill,  or  shown 
by  affidavits,  ought  to  be  assessed  and  paid, 
does  not  present  any  equity  to  Justify  an  in- 
junction." Here  tbe  amount  of  the  tax  con- 
ceded to  be  due  Is  $537,  but  the  complaint 
nowhere  alleges  payment  or  tender  of  such 
amount  The  allegation  Is  that  the  plaintiff 
tendered  such  sum  to  the  tax  collector,  and 
that  he  refused  to  receive  It  But,  If  such 
was  the  fact,  it  did  not  relieve  tbe  plaintiff 
from  liability  for  her  taxes.  She  is  asking 
the  Interference  of  equity  in  tax  proceedings, 
and  as  a  condition  of  relief  she  Is  required 
to  do  equity;  that  Is,  she  must  first  pay 
what  is  admitted  to  be  due,  before  she  can 
ask  to  be  relieved  from  tbe  balance.  To 
entltie  her  to  such  relief  the  complaint  must 
show  that  she  has  paid  so  much  on  the  tax 
as  is  conceded  to  be  due,  before  she  presents 
any  equity  to  justify  an  injunction.  The 
complaint  most  aver  payment  or  a  tender  of 
The  amount  of  the  tax  that  Is  admitted  to 
be  due  and  legal.  But  tbe  plea  of  tender, 
l>eing  defective,  for  tbe  reasons  suggi^ted,, 
tbe  plaintiff  has  not  shown  herself  entitled 


to  tbe  aid  of  equity  to  enjoin  tbe  collection 
of  such  tax.  But  In  view  of  tbe  fact  that 
the  complaint  states  ground  for  equitable 
relief,  If  the  tender  was  kept  good,  and  so 
alleged,  the  decree  of  the  court  below  will 
be  affirmed,  except  that  the  complaint  la 
dismissed  without  in^Judloe. 


CURTIS  T.  SESTAKOVICH  et  nl. 

(Supreme  Court  of  Oregon.    July  6,  1894.) 

MscDAKic's  Lies— SuFFiciENCi  or  Statement 
OP  Claim. 

1.  TTndpr  HtlPn  Code,  8  3673,  requiring  the 
claimant  to  state  the  name  of  the  owner  of  a 
building  Bought  to  be  charged,  a  statement 
that  cluiinautM  funiiahed  materials  to  be  used  in 
a  building  for  H.  on  land  owned  by  him  is 
Bufficient, 

2.  Under  Hill's  Code,  f  3G73,  requiring  ths 
claimant  to  state  the  name  of  the  person  to 
whom  he  furnished  the  materials,  uie  state- 
ment that  claimBiits  fnrnished  brick,  and  that 
the  materiftla  were  fornlshed  to  S.,  this  contract- 
or, and  were  used  in  the  building,  is  snfficteuL 

3.  A  notice  that  defendant  and  others  were 
the  original  contractors,  and  had  a  contract  to 
construct  a  building  for  H.,  sufficiently  states 
that  the  contract  wus  made  with  H. 

4.  Uader  HiU's  Code,  S  3073,  it  is  not  nec- 
essary that  the  claim  should  contain  aa  item- 
ized statement  of  the  demand. 

5.  The  date  of  the  completion  of  the  bulld> 
ing  need  not  be  stated  wheo  it  appears  that  tbe 
claim  was  filed  within  the  required  timii. 

C  Where  a  building  was  not  eumploted  un- 
til June  21gt,  a  notice  filed  on  July  2l^th  was  in 
time. 

Appeal  from  circuit  court  Marlon  county ; 
GJeorge  H.  Burnett,  Judge. 

Action  by  B.  D.  Curtis  against  A.  M.  Bes- 
tanovlch  and  others.  Judgment  for  plain- 
tiff.   Defendants  appeal.  '  Affirmed. 

This  Is  a  suit  to  foreclose  a  mechanic's  Hen. 
Tbe  Pacific  Builders'  Supply  Company,  a  cor- 
poration, furnished  materials  to  the  contract- 
ors,  to  be  used,  and  which  were  used,  in  the 
construction  of  a  brick  building  at  Salem, 
Or.,  for  John  Hughes;  and,  not  having  re- 
ceived full  payment  therefor,  filed  with  the 
proper  county  clerk,  on  the  20th  day  of  July, 
1892,  a  duly-verified  claim  of  Hen,  of  whtcb 
the  following  Is  a  copy:  "Know  all  men  by 
these  presenta  that  tbe  Pacific  Builders'  Sup- 
ply Company,  a  corporation  under  the  laws 
of  the  state  of  Oregon,  has,  by  virtue  of  a 
contract  heretofore  made  with  Scstanovich 
&  Childs,  George  Ham,  Joseph  Ts'lckum,  and 
Wm.  J.  Kelly,  of  the  firm  of  Ham,  NIckum 
&  Co.,  of  Portland,  Oregon,  performed  labor 
upon  and  furnished  materials  to  be  used  In, 
and  which  were  used  In,  the  consti-ucHon, 
alteration,  repair,  and  completion  of  a  brick 
building  at  Salem,  Oregon,  upon  the  prem- 
ises hereinafter  described,  for  John  Hughes, 
the  said  Sestanorich  &  Childs,  aud  Ueorge 
Ham,  Joseph  M.  NIckum,  Wm.  J.  Kelly,  of 
the  firm  of  Ham,  NIckum  &  Co.,  being  the 
original  contractors,  and  having  a  contract 
for  tbe  erection,  repair,  alteration,  and  com-; 
pletlon  of  said  building  mmn  said  property 
belonging  to  said  John  HuffheSj,^^,!Iliat  the 
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matolala  so  furnished  to  said  SoitaiiOTlob 
&  CbUds,  George  Ham,  Joseph  M.  Kickum, 
and  WzD.  J.  Kelly,  of  the  flrm  of  Ham, 
Nicktun  &  Co..  and  used  In  said  baildlng, 
and  the  labor  p^ormed  upon  said  building, 
consisted  of  pressed  brick  and  terra  cotta, 
which  said  materials  and  labor  are  more  ful- 
ly set  out  and  described  In  the  bUl  of  par- 
tlcnlars  horeto  annexed,  and  marked  'Ex- 
hibit A,*  and  made  a  part  hereof,  and  being 
of  the  reasonable  ralne  of  ($725.43)  aeren 
hundred  and  twenty-five  and  43-100  dollars. 
The  land  upon  which  said  buildings  are  con- 
structed was,  at  the  time  said  contract  was 
made  with  said  SeatanoTltch  &  Chllda, 
George  Ham,  Joseph  M.  Nlckum,  and  Wm.  J. 
Kelly,  of  the  firm  of  Ham,  Nlckum  &  Co., 
and  still  Is,  owned  by  the  said  John  Hughes, 
and  said  land  Is  known  and  particularly  de- 
scribed as  f<dlowB:  *  *  *.  That  the  con- 
tract and  reasonable  price  of  said  materials 
furnished  and  labor  performed  by  the  said 
VaxS&c  Builders'  Supply  Company  to  be  used 
in,  and  which  were  used  In,  the  construction, 
r^uJr,  and  furnishing  of  said  buildings,  was 
and  is  the  sum  of  seven  hundred  and  twen- 
ty-five and  43-100  dollars,  upon  which  there 
baa  been  paid  the  sum  of  one  hundred  dol- 
lars, and  no  more,  leaving  a  balance  due  of 
liz  hundred  and  twenty-five  and  43-100  dol- 
lars, after  deducting  all  Just  credits  and  ofT* 
aets;  the  whcde  of  which  Is  past  due.  That 
said  bill  of  parttcnlars  hereto  annexed  and 
marked  *Ezhlblt  A'  shows  the  amount  and 
kind  of  materials  furnished  and  labor  per- 
formed, all  of  which  was  fnrnli^ed  and  per- 
formed as  aforesaid,  the  price  fa  which  and 
the  time  when  the  same  were  furnished  and 
performed,  giving  the  credits  for  all  p^- 
ments  thereon,  and  deducting  all  that  ought 
to  be  deducted  tlierefrom,  and  exhibits  the 
balance  Justly  due  to  the  said  Pacific  Build- 
ers' Supply  Company,  and  contains  a  true 
statement  of  their  demand  after  deducting 
the  Just  credits  and  oOseta.  That  It  Is  the 
Intention  of  the  said  Paclflc  Builders'  Supply 
Company  to  claim  the  benefit  of  an  act  of 
the  legislative  assembly  of  the  state  of  Ore- 
gon, entitled  'An  act  for  aecmrlng  U^is  for 
mechanics,  laborers,  material  men  and  oth- 
ers, and  prescribing  the  manner  of  th^  en- 
forcement,* approved  February  11,  1885,  and 
amendments  thereto^  and  to  secure  and  hold 
a  lien  upon  the  prendses  hereinafter  describ- 
ed, and  upon  the  bidldlngs  before  mentioned 
uid  described,  vrith  the  land  upon  which 
the  same  are  erected,  together  with  con* 
venlent  ^ace  aroond  the  said  building  and 
about  the  same,  or  so  much  as  may  be  requir- 
ed fw  a  convenient  use  and  occupation  there- 
of. That  thirty  (30)  days  have  not  elapsed 
since  the  said  Fadflc  Builders'  Supply  Com- 
pany has  ceased  to  furnish  the  materbUs  for 
and  perform  the  labw  aforesaid  upon  said 
building,  nor  have  thirty  (30)  days  elapsed 
since  the  completion  of  said  building. 
[Signed]  The  Pacific  Builders'  Supply  Com- 
pany, by  G.  H.  Richards,  Agents"— and  on  the 


3d  day  of  August,  1892,  commenced  this  suit 
to  foreclose  the  alleged  Hen;  but,  the  said 
corporation  having  thereafter  made  a  general 
assignment  to  B.  D.  Curtis,  he  was,  by  order 
of  the  court,  aubatltnted  therefor.  The  court, 
at  the  healing,  hdd  the  Uen  valid,  and  de- 
creed a  sale  of  the  pr<^rty  to  pay  the 
amount  claimed,  with  costs  and  disburse- 
ments, f  100  attorney's  fees,  and  fS  for  pre- 
paring and  recording  the  notice  of  llen^  from 
which  decree  all  the  defendants,  except  John 
Hughes,  appeaL 

A.  H.  Tanner,  for  apiiellants.  John  H. 
Hall,  for  respondent  Curtis,  B.  V.  Bonham« 
for  respondent  Hughes. 

MOORB.  X.  (after  stating  tbe  facts).  Ber^ 
eral  objections  are  here  urged  to  the  suffi- 
ciency of  the  jiotlce  or  claim.  It  is  contmd- 
ed  that  it  faUs  to  give  or  state  in  direct; 
clear,  and  poidttve  terms  (1)  the  name  of  the 
owner  of  the  building  for  which  the  mate- 
rials were  fvnlshed;  to  whom  the  mar 
terlals  wore  famished;  (3)  the  relations  ex- 
isting between  the  owner  and  the  persons 
to  whom  BotSi  materials  wcm  famished; 
(4)  a  true  statement  of  the  demand,  with 
debits,  credits,  and  dates;  (5)  the  data  of  the 
completion  of  the  building,  or  when  the  ma- 
terials were  famished;  and  <6)  it  is  further 
contended  that  it  apjwars  from  tile  record 
that  the  chtim  was  not  filed  within  80  days 
aftor  the  materials  were  furnished,  or  with- 
in that  time  after  liie  completion  of  Ow 
building.  We  shall  conaldw  these  objections 
in  the  order  in  whldi  th^  have  been  pre- 
sented. 

1.  The  statute  (section  86T8,  Bill's  Code) 
requires  the  claimant,  in  his  notice  ot  lien, 
to  state  the  name  of  the  owner  of  the  build- 
ing sought  to  be  charged  with  the  lien.  The 
authorities  are  unanimous  in  snppcHrt  of  the 
doctrine  that  what  the  statute  requhres  in 
order  to  porfect  the  lien  Is  a  condition  iireoe- 
deot,  and  must  be  complied  with  before  the 
lien  can  attach  to  any  propa^.  The  Uen 
begins  with  the  commencement  of  the  con- 
structton  of  the  building,  grows  with  its 
growth,  and  ripens  with  its  completion;  bat, 
howevw  equitable  the  cUUm  may  b^  It  does 
not  attach  to  the  building  unless  the  claim- 
ant, within  the  time  prescribed  by  law,  pre- 
pares and  flies  a  notice  thereof,  ewitalning 
all  the  statutory  requirements.  When  the 
Uen  once  attaches  to  the  building,  it  by  re- 
lation also  attaches  to  whatever  Interest  the 
owner  of  the  building  has  In  the  soU  that 
supports  it,  if  it  appears  from  the  notice  that 
the  owner  of  the  building  has  some  Interest 
therein.  "It  is,"  says  Strahan,  a  J.,  in  Ke- 
aartee  v.  Marks,  15  Or.  535, 10  Pac.  407,  "the 
owner  of  'such  building  or  other  improve 
ments'  whose  name  must  be  specified  in  the 
notice,  and  not  the  owner  of  the  land  where 
the  same  Is  erected."  In  GtwdiHi  v.  Deal, 
23  Or.  154,  31  Pac.  287.  Bean.  J.,  in  discuss- 
ing this  question,  says:   "It  la  not  sufficient 
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that  tbe  name  of  the  ownw  appears  In  the 

lien  Incidentally,  or  aa  part  of  the  descrlp. 
tion  of  the  property,  but  that  he  la  tbe  owner 
of  the  building  sought  to  be  charged  must 
appear  on  the  face  of  the  Uen  aa  an  Inde- 
pendent matter,  either  directly  or  by  neces- 
sary  info-ence."  The  statute  of  California 
(section  1187,  Ck>de  CIt.  Froc.)  requires  the 
lien  claimant  to  state  In  bis  notice  the  naioe 
of  the  owner  or  reputed  owner,  If  known. 
In  MIU  Oo.  T.  Oarrettson.  87  CaJL  689,  25 
Pac.  747.  the  lien  claimant  had  stated  in  bis 
notice  tiiat  Oarrettson  was  tbe  owner  of  a 
lot,  giving  Its  description,  and  that  be  en* 
tered  Into  a  written  contract  with  Wanberg 
&  Nelson,  by  which  they  agreed  to  erect  and 
finish  for  him  a  building  on  said  lot.  It  was 
contended  that  the  claim  of  lien  was  de- 
fective, in  that  It  did  not  state  the  name  of 
the  owner  of  the  building.  The  court  In 
that  case,  in  answer  to  tbe  objection,  say: 
"The  above  seems  to  be  a  sufficient  state- 
ment that  Garrettson  was  the  owner  of  the 
bulldtog  which  was  erected  for  him  on  his 
land,  and  that  the  materials  were  furnished 
to  Wanberg  &  Nelson,  his  contractors.  To 
say  that  the  name  of  the  owner  of  the  build- 
tug,  and  the  names  of  the  persons  to  whom 
the  materials  were  furnished,  are  matters 
of  mere  Inference,  since  it  does  not  neces- 
sarily follow  that  the  owner  of  the  land  is 
the  owner  of  the  building,  and  the  materials 
might  bare  been  furnished  to  a  subcontract- 
or or  other  persons,  seems  to  us  to  be  not 
even  a  plausible  argument."  The  notice  in 
the  case  at  bar  distinctly  states  that  the 
building  was  erected  for  John  Hughes  upon 
real  property  owned  by  lilm.  If  it  had  stat- 
ed that  It  was  erected  for  some  other  person 
on  Hughes'  land,  there  then  might  be  some 
question  as  to  the  ownership  of  the  build- 
ing. A  house  Is  presumed  to  be  attached  to 
the  land  upon  which  it  is  erected  (Northrup 
r.  Trask,  39  Wis.  515);  and,  had  Hughes 
conveyed  said  real  property,  there  can  be  no 
doubt  from  the  statement  contained  In  the 
notice  that  the  brick  building  erected  there- 
on wonld  have  passed  to  the  grantee  under 
the  deed.  We  think  that,  while  it  Is  not 
stated  In  positive  and  direct  terms  that 
Hughes  was  the  owner  of  the  building,  It  Is 
necessarily  Implied  from  the  notice  of  ilen 
that  he  was  such  owner.  The  statement 
that  the  claimant  furnished  materials  to  be 
used,  and  which  were  used,  in  erecting  a 
building  for  John  Hughes  upon  real  prop- 
erty owned  by  him,  is  equivalent  to  saying 
that  John  Hughes  owned  the  building. 

2.  Tbe  statute  (section  3673,  supra)  also  re- 
quires the  lien  claimant  to  state  In  his  no- 
tice the  name  of  the  person  to  whom  he  fur- 
nished the  materials.  This  is  one  of  the  es- 
sential requisites  of  the  notice,  and  must  be 
complied  with  before  the  lien  can  attach. 
Rankin  v.  Malarkey,  23  Or.  593,  32  Pac.  C20, 
and  S4  Paa  816;  Dillon  v.  Hart  (Or.)  34 
Pac  817.  It  is  averred  in  the  notice  that 
tbe  claimant  furnished  materials  to  be  used 


In  the  oonitruction  of  a  brick  bunding,  etc., 
and  in  a  subsequent  clause  that  the  mate- 
rials so  furnished  to  aaid  Sestanovlcb  and 
others,  and  used  In  said  building,  consisted 
of  pressed  brick  and  terra  cotta.  The  notice 
might  have  stated  the  fact  in  more  direct 
terms,  but  it  Is  quite  evident  from  an  in- 
spection of  the  instrument  that  the  mate- 
rials were  delivered  to  Sestanovlcb  and  oth- 
ers. No  other  possible  conclusion  Is  deduci- 
ble  from  the  statement,  and  hence  It  com- 
plies with  the  statutory  requirement 

3.  The  contractual  relation  existing  be- 
tween the  owner  of  the  building  and  the  per- 
son having  charge  of  the  construction  there- 
of should  be  stated  In  the  notice  when  the 
labor  has  been  done  or  the  materials  have 
been  furnished  at  the  instance  of  any  other 
person  than  the  owner.  2  Jones,  Liens,  f 
1392;  Rankin  v.  Malarkey,  supra;  Warreii 
T.  Juade  (Wash.)  29  Pac.  S27;  Heald  v.  Hod- 
der  (Wash.)  32  Pac.  728.  It  is  by  virtue  of 
this  relation  that  the  agent  has  authority 
to  bind  the  property  of  his  principal  for  la- 
bor done  and  material  furnished  In  the  con- 
struction, alteration,  or  repair  of  buildings. 
IIlU's  Code,  §  3600.  And,  since  the  notice 
should  show  a  prima  facie  right  to  the  lien, 
it  is  essential  to  Its  validity  that  the  relation 
existing  between  the  parties  should  appear 
on  the  face  of  the  Instrument,  either  direct- 
ly or  by  necessary  Inference.  The  notice  in 
the  case  at  bar  states  that  Sestanovlch  and 
others  were  the  original  contractors,  and 
had  a  contract  for  the  construction  of  a 
building  for  John  Hughes.  It  is  not  averred 
in  the  notice  that  said  contract  was  made 
with  Hughes,  but  we  tbink  It  is  reasonably 
inferred  therefrom.  If  Sestanovlch  and  oth- 
ers had  alleged  that  they  were  subcontract- 
ors, it  would  not  have  followed  that  the  con- 
tract bad  been  made  with  him;  but,  having 
alleged  that  tbey  were  original  contractors 
for  the  erection  of  a  building  for  John 
Hughes,  tbey  must  necessarily  have  made  a 
contract  with  him,  and  hence  tbe  relation 
of  the  parties  is  necessarily  inferred  from 
tbe  Instrument 

4.  Our  attention  has  been  particularly  call- 
ed to  the  fact  that  tbe  notice  does  not  con- 
tain an  Itemized  statement  of  tbe  demand. 
Including  tbe  dates  when  said  material  was 
furnished.  The  statute  (section  3673,  su- 
pra)  requires  the  claimant  to  file  with  the 
county  clerk  a  claim  containing  a  true  state- 
ment of  his  demand  after  deducting  all  Just 
credits  and  offsets.  In  Alnslee  v.  Kohn,  16 
Or.  363,  19  Pac.  97,  It  was  held  that  the 
words,  "a  claim  containing  a  true  statement 
of  his  demand,"  did  not  Imply  that  it  should 
be  an  itemized  statement  In  Willamette 
Falls  Co.  V.  Smith,  1  Or.  ISl,  It  was  held 
that  a  complaint  In  a  suit  to  foreclose  a  me- 
chanic's lien  should  show  the  dates  when 
the  materials  were  furnished.  In  the  case 
at  bar  it  Is  alleged  in  the  complaint  that  by 
virtue  of  a  contract  entered  luto  between 
the  Pacific  Builders'  Supply  Company  and 
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SestanoTlch  and  others,  on  or  about  June  8, 
1892,  the  said  corporation  furnished  pressed 
brick  and  terra  cotta,  to  be  used  In  the  con- 
struction of  said  bulldlnff;  thus  bringing  the 
pleading  within  the  rale  announced  in  the 
preceding  case. 

5.  In  Pilz  T.  KlUIngsworth,  20  Or.  432.  20 
Pac.  905,  Bean,  J.,  in  discussing  the  nec«s- 
sary  allegations  of  a  complaint  to  foreclose 
a  mechanic's  lien,  b&js:  "It  must  affirma- 
tively appear  from  the  complaint  tliat  the 
notice  filed  contained  all  the  essential  provl- 
slona  required  by  statute;  that  It  was  prop- 
er In  form,  Terlfled  as  required,  and  filed 
within  the  time  prescribed;"  and  from  this 
It  Is  contended  that  the  notice  should  affirm- 
atively show  when  the  building  was  com- 
pleted. In  Gault  y.  Soldanl,  34  Mo.  160,— one 
of  the  cases  cited  In  support  of  the  above- 
quoted  doctrine,— the  complaint  alleged  that 
within  30  days  after  the  materials  were  fiu-- 
ntshed  and  the  work  was  done  the  claimant 
filed  In  the  recorder's  office  his  mechanic's 
lien.  It  was  there  held  that  it  was  not  only 
necessary  that  the  complaint  should  aver 
the  filing  of  the  account  In  the  proper  office, 
but  also  the  time  when  filed.  This  being 
deemed  a  material.  Issuable  fact,  the  court 
reversed  the  decree,  and  remanded  the 
cause,  with  leave  to  amend  the  complaint 
BO  as  to  show  the  date  of  filing  the  Hen. 
But  in  Slight  V.  Patton.  96  Cal.  384,  31  Pac. 
248,  it  was  held  that  the  statute  did  not  re- 
quire that  the  notice  should  state  the  date 
of  the  completion  of  the  building,  and  that, 
if  the  Hen  notice  was  In  fact  filed  within 
30  days  after  the  completion  of  the  build- 
ing, it  was  sufficient.  And,  inasmuch  as 
our  statute  la  like  that  of  California,  we  are 
inclined  to  the  constraction  there  adopted, 
and  hold  that  the  date  of  the  completion  of 
the  building  need  not  be  stated  when  It  ap- 
pears that  the  claim  was  In  fact  filed  with- 
in the  required  time. 

6.  The  bill  of  materials  annexed  to  and 
made  part  of  the  notice  was  dated  June  8. 
1892.  The  Hen  was  verified  June  2»th,  but 
was  not  filed  with  the  county  clerk  until  the 
20th  of  the  next  month.  In  Ainslee  v.  Kohn. 
supra,  Thayer,  J.,  In  speaking  of  the  time 
within  which  the  notice  should  be  filed,  says: 
"Whether,  then,  the  claims  were  filed  with- 
in thirty  days  after  the  work  and  material 
were  farulahed  la  unimportant,  provided  It 
was  done  within  tlilrty  days  after  the  house 
was  completed."  It  is  alleged  In  the  com- 
plaint that  the  building  was  completed  Juno 
23,  1892,  and  the  architect  testifies  that  on 
said  day  he  gave  his  certificate  that  the 
building  was  completed,  but  that  It  might 
have  been  finished  the  preceding  day.  The 
defendant  Hughes  tostllies  that  In  his  Judg- 
ment It  was  completed  on  June  23d.  but  It 
might  have  been  completed  a  few  days  ear- 
lier. The  defendants,  in  their  orlgluni  an- 
swer, alleged  that.  In  consequence  of  the 
delay  caused  by  the  Pacific  Builders'  Supply 
Company  in  furnishing  said  material,  they 


were  nnable  to  complete  the  buUdlng  until 
June  23,  1892.  Their  amended  answ^,  how- 
ever, does  not  give  the  date  of  the  comple- 
tion of  the  building.  At  the  trial  tlie  orig- 
inal answer  was,  without  objection,  offered 
In  evidence.  We  thinlc  It  clearly  an>eara 
from  this  that  the  building  was  not  complet- 
ed until  June  23d,  and  the  notice,  having 
been  filed  on  July  20.  189%  was  filed  within 
30  days  from  the  completion  of  said  build- 
ing, and  hence  filed  In  proper  time.  There 
being  no  error  in  the  record.  It  follows  that 
the  decree  of  the  court  below  U  affirmed. 


BAIX  v.  DOUD. 
(Supreme  Court  of  Oregon.    June  28,  "iSM.) 
Building  CosTiticT— Chan'Obs — Aoksrment  to 

ARBrrRATK. 

1.  A  huUding  rootract  stipulated  that  if 
alterations  were  ordered,  and  their  value  dis- 
puted, they  should  be  valued  by  two  competent 
persons,  aad  these  ml^t  choose  an  umpire, 
whose  decision  should  be  final.  Held,  that  the 
builder  could  not  sue  for  extras  without  an  at- 
tempt to  arbitrate. 

2.  Since  the  contract  provided  for  altera- 
tions which  might  reduce  the  coutmct  pricv, 
the  last  imitallment  of  said  price,  which  wax  to 
l>e  retained  by  the  owner  till  35  days  after  the 
work  was  completed,  to  cover  liens  and  dam- 
ages, would  be  subject  to  reduction,  and  could 
not  be  recovered  until  its  amount  was  fixe<l 
by  the  arbitration  provided  for. 

3.  A  complaint  on  contract,  which  sets  out 
a  copy  of  the  coutract,  and  fails  to  allege  ploiii- 
tilTs  performance  of  the  cunditiontt,  fails  to 
state  a  cause  of  action,  which  Is  not  waived, 
though  objected  to  for  the  first  time  on  appeal. 
Hill's  Code.  }  71. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; L.  B.  Stearns,  Judge. 

Action  by  J.  W.  Ball,  admUilstrator  of  the 
copartnership  estate  of  Ball  &  BalKock. 
against  D.  A.  Doud,  executrix  of  the  will  of 
E.  O.  Doud,  deccasetl.  Judgment  for  plain- 
tiff. Defendant  appeals.  Reversed. 

Newton  McCoy  and  W.  W.  Thayer,  for  ap- 
pellant C.      Idlcman,  for  respcmdent 

MOORE,  J.  This  is  a  sirit  to  foreclose  a 
mechanic's  Hen.  The  facts  show:  That  the 
firm  of  Ball  &  Babeock.  on  June  5.  1890,  en- 
tered into  a  written  contract  with  E.  O. 
Doud,  whereby  they,  in  consideration  of  $5.- 
000,  agreed  to  furnish  the  materials  and 
erect  a  dwelling  house  for  him  upon  lot  10 
of  block  C  In  Mt.  Tabor  town  site,  according 
to  the  plans,  specifications,  and  general  and 
detail  drawings  tluTofor,  in  a  good  and  work- 
mauHke  manner,  to  the  satisfaction  and  un- 
der the  direction  of  E.  O.  Doud,  owner  and 
architect,  and  to  complete  the  same  on  or 
before  the  l~>th  day  of  October  of  that  year, 
unless  an  extension  of  the  time  for  its  com- 
pletion became  necessary  In  making  altera- 
tions, or  in  case  of  a  general  strike,  fire,  or 
unusual  action  of  the  elements;  and,  if  the 
building  was  not  completed  within  the  time 
ngr«!d  upon,  they  were  to  forfeit  $10  per  day 
aa  liquidated  damages.  That  7§  per  cei^.  of 
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flie  contract  prtce  wbm  to  be  paid  tn  fOar  ti^ 
Btallments,  as  the  work  progi-esaed,  and  the 
remainder  irlthln  SB  days  from  the  Batlsfoo- 
tor7  ccnnpletlon  and  acceptance  of  the  baild* 
Ing,  wblch  sum  waa  to  be  wltbheld  as  aeca- 
rltj  tor  the  faithful  performance  of  the  con- 
tract, to  be  applied,  under  the  dlrectlou  of 
the  Mdd  Dond,  In  dbKAarging  liens  npon  the 
property.  If  any.  and  In  liquidation  of  dam* 
ages.  Said  contract  also  contained  the  fol- 
lowing provision:  "It  Is  fnrth»-  a^eed  that 
said  party  of  the  second  part  may  make  all 
alterations,  by  adding,  omitting,  or  derlat- 
ing  from  the  aforesaid  plana,  drawings,  and 
specifications,  or  either  of  them,  wblch  he 
shall  deem  proper,  and  the  said  architect 
Shan  adrlse,  without  impahrlng  the  Talidlty 
of  this  contract;  and  In  all  such  cases  the 
said  architect  shall  ralue  or  appraise  such 
■Iterations,  and  add  to  or  deduct  from  the 
amoont  herein  agreed  to  be  paid  to  sacfa  first 
party  the  excess  or  deficiency  occasioned  by 
such  alteration.  But,  shoald  any  dlapota 
arise  respecting  the  true  value  of  any  alterar 
tlon  or  wotk  added  vt  omitted  by  the  con* 
tractor,  the  same  shall  be  rained  by  two 
competent  persons,— one  employed  the 
owner,  and  the  other  by  the  contractor^— 
and  these  two  shall  have  power  to  name  an 
ampire.  whose  decision  shall  be  binding  on 
all  parties."  That  the  ownor  made  some  al- 
teiations  in  the  plans  and  spedficatlons,  and, 
except  the  painting  of  some  cresting,  the 
bnllding  was  completed  and  surrendered  to 
him  on  the  24th  day  of  November,  about 
which  time  the  contractors  presented  a  claim 
for  fTOO  on  account  of  extra  work.  That  J. 
W.  Babcock,  one  of  the  contractors,  died, 
and  his  partno-,  J.  W.  Ball,  was  on  Febru- 
ary 2,  1881.  dnly  appointed  administrator 
of  the  copartnership  estate,  who,  on  the  13lh 
day  of  March,  and  within  60  days  from  the 
final  completion  of  the  building,  filed  a  me- 
chanic's lien  npon  lots  9  and  10  In  blodc  6 
In  the  town  of  Mt  Tabor,  Multnomah  coun- 
ty. Or.,  to  secure  the  payment  of  $4Go  al- 
leged to  be  doe  under  the  contract,  and  9700 
on  account  of  extra  work  on  the  building. 
That  said  Dond  died  on  the  25th  day  of 
Apra,  1891,  and  D.  A.  Dond,  his  widow,  was 
by  bis  last  will  nominated  executrix  thereof, 
and.  npon  being  appt^ted  by  the  county 
court,  duly  qualified  as  such.  That  the 
plaintiff,  as  administrator  of  the  copartner- 
ship estate,  on  August  6,  1891,  without  at* 
tempting  to  ascertain  the  amount  due  In  the 
prescribed  In  the  contract,  commen- 
ced this  suit  agidnst  the  executrix  of  the 
last  wHI  and  testament  of  B.  O.  Dond  to 
foreclose  said  lien.  The  pUilntiff  alleges  that 
a  dwelling  boose  was  erected  upon  said  real 
proper^  according  to  the  plans,  specifica- 
tions, and  contract,  and  that  there  became 
due  from  the  owner  to  the  contractors  $6,000 
on  account  thereof,  of  which  sum  he  bad 
been  pnJd  f4.535;  that.  In  the  construction 
of  said  dwelling.  Dond  ordoed  certain  al- 
uratlons  and  changes  (vfaldi  required  extra 


work  and  material  of  tli*  feuooablo  valne 
ct  1700,  an  Itemlied  aceonnt  of  wUtdi  Is  glr- 
«n),  that  necestitated  an  extension  of  tho 
time  In  which  said  dwdUng  was  to  havs 
been  completed,— and  prayed  for  a  judgment 
of  91,165,  with  hiterest  from  January  18, 
1891,  $5  for  preparing  and  filing  the  notice 
of  lien,  and  9160  for  attorney  fees,  and  a 
deaee  foreclosing  said  lien.  Tbe  defendant, 
aftw  denying  the  material  allegations  of  the 
complaint,  admits  that  B.  O.  Dond  ordered 
certain  alterations  and  changee  in  the  plans 
and  specifications,  wbicb  required  extra  work 
and  material,  and  an  extension  of  time  for  the 
completion  of  tbe  bnlldlng,  but  denied  that 
more  than  15  days  were  required  therefor, 
OT  that  the  reasonable  valtu  of  tbe  extra 
work  and  material  was  greater  than  the  mm 
of  9113>^>  and  alleges  that  by  reason  of  the 
faulty  construction  of  said  dwelling,  and  de* 
lay  in  completing  It  within  the  extended 
time,  tbe  estate  of  B.  O.  Doud  bad  been  dam- 
aged tn  the  sum  of  91.007,  an  itemized  ac- 
oonnt  of  which  Is  given,  and  prayed  Judg- 
ment against  the  plaintiff  for  9420.75.  ▲  re- 
ply having  put  In  issue  the  allegations  of 
new  matt^  contained  In  the  answ^,  the 
cause  was  refmed  to  M.  O.  Oeorge,  Esq., 
to  take  testimony,  and  report  his  findings  of 
fact  and  conclusions  of  law  thereon;  and 
having  found  for  tbe  plaiutier  In  the  amount 
claimed  on  tbe  contract,  and  9339  for  the 
extra  wwk,  he  allowed  the  defendant  an  off- 
set of  981.75  on  account  of  defective  work- 
manship^ The  court,  upon  the  hearing,  af- 
firmed tbe  referee's  report;  and  a  decree 
was  rendered  against  tbe  defendant  for 
9722,  aa  the  amount  due,  91-25  for  recording 
the  lien,  9123  as  attorney's  fees,  together 
with  bis  costs  and  disbursements,  and  for 
the  foreclosure  of  the  lien,  from  which  the 
defendant  appeals. 

Her  counsel  contend  tha^  the  contract  hav- 
ing provided  a  ibethod  for  ascertaining  the 
value  of  the  extra  labor  and  materials  ne- 
cessitated by  a  change  in  the  plans  and  8pe(d- 
ficatlons,  no  suit  to  reoovo*  the  amount  due 
on  account  thffl«of  can  be  maintained  until 
tbe  plaintiff  has  ascertained  it  according  to 
the  terow  of  the  contract,  or  at  least  till  he 
has  made  an  Ineffectual  attempt  to  do  sa 
On  the  other  band.  It  is  contended  tor  plain* 
tiff  that  he  may,  at  his  option,  disregard  tbe 
mode  of  settlement  agreed  upon,  and  resmt 
directly  to  the  tribunals  provided  by  the  state 
for  the  determination  of  questions  in  con- 
troversy. It  is  undoubtedly  true  that  no  ptt^ 
son  can  be  bound  to  dei)rive  himself  of  his 
oonstltntlonal  right  to  have  his  cause  tried  hi 
a  court  of  law  w  equity,  and  he  may.  If  he 
cfaoose,  revoke  an  agreement  to  submit  all 
mattm  of  dispute  to  arUtratlon,  at  any  time 
bef<a«  an  award  has  been  made.  H<«s& 
Arb.  230.  An  agreement  b>  refer  all  matters 
of  dispute  that  may  arise  under  an  execu- 
tory contract  would  oust  courts  of  jurisdiiy 
tion  (Delaware  &  H.  Canal  Go.  v.  Pennsyl- 
vania Cool  Ckk,  50  M.  Y.  250),  ao^gtherefoEi 
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such  an  agreemeot  does  not  bar  a  party's 

remedy  by  action  at  law,  or  by  suit  In  equity 
(Smith  V.  Railroad  Co.,  36  N.  H.  458).  Bat, 
while  a  party  may  withdraw  an  agreement 
to  submit  all  matters  of  dispute  to  arbitra- 
tion, he  cannot  withdraw  from  an  agreement 
to  submit  a  particular  question  to  the  Judg- 
ment of  a  third  person  for  the  purpose  of 
ascertaining  some  particular  fact  U,  S.  v. 
Robeson,  9  Pet  327.  If  the  work  le  to  Ise 
done  or  materials  are  to  be  furnished  to  the 
satisfaction  or  acceptance  of  a  third  person, 
or  the  amount  to  be  paid  Is  dep^dent  on  his 
decision  as  to  quantity,  quality,  or  price  of 
materials  or  workmanship,  such  provision  is 
a  condition  precedent  anu  musi  be  complied 
with  before  any  cause  of  action  exists. 
8mith  v.  Railroad  Co.,  supra.  This  doctrine 
probably  had  Its  origin  In  the  case  of  Scott 
V.  Avery,  5  H.  L.  Cas.  811,  In  which  it  was 
held  that  no  agreement  of  the  parties  can 
oust  the  courts  of  law  of  jurisdiction,  but 
that  a  covenant  to  submit  some  particular 
fact,  or  TO  determine  an  amount  due  from 
one  party  to  the  other,  was  a  conditioa  pre- 
cedent to  any  right  of  action.  In  an  exhaust- 
ive note  to  the  case  of  Kinney  v.  Association 
[(W.  Va.)  13  S.  E.  8]  15  L.  R.  A.  142,  the 
learned  editor  has  collated  a  list  of  caaes  In 
the  American  courts  In  which  the  distinction 
In  Scott  T.  Avery  haa  been  observed,  and 
among  them  that  of  Holmes  v.  Rlchet,  56  Cat 
307,  which  was  an  action  to  forec'ose  a  mechan- 
ic's lien.  There  the  contractor  claimed  a 
Hen  for  extra  work  upon  a  building  under  a 
contract  which  provided  that  if  any  dispute 
should  arise  respecting  the  true  value  of  the 
extra  work,  or  work  omitted,  the  same  should 
be  valued  by  two  competent  persons,— one 
employed  by  the  ovmer,  and  the  other  by  the 
contractor,— and  in  case  they  could  not  agree 
these  two  should  have  power  to  name  an 
umpire,  whose  decision  should  be  binding  on 
all  parties.  The  court  held  that  no  right  of 
action  accrued  to  the  contractor,  for  the  ex- 
tra work  done  by  him,  until  the  same  was 
valued,  or  some  good  and  sufficient  excuse 
for  a  failure  to  value  the  same  in  accordance 
with  the  agreement  was  shown.  This  de- 
cision was  approved  in  Scammon  v.  Detilo, 
72  Cal.  393,  14  Pac.  98,  which  was  also  an 
action  to  foreclose  a  mechanic's  lien,  embra- 
cing a  claim  for  extra  work  done  under  a 
contract  providing  that  such  claim  should  be 
submitted  to  arbitration.  In  Meyers  v.  CoU'- 
Btructlon  Co.,  20  Or.  603.  27  Pac.  584,  It  was 
held  that  where  a  contract  provided  that  dis- 
putes arising  between  parties  should  be  sub- 
mitted to  some  certain  person  for  settlement 
whose  decision  should  be  flnal.  It  was  Incum- 
bent upon  the  plaintiff,  In  an  action  upon  the 
contract,  to  allege  and  prove  a  compliance 
with  that  condition,  or  at  least  that  a  reason* 
able  effort  had  been  made  to  comply  with  the 
stipulation;  and  thus  the  distinction  In  Scott 
V.  Avery,  supra,  was  established  as  the  rule 
Of  Interpretation  In  this  state.  The  parties 
having  agreed  that  arbitrators,  to  be  chosen 


In  a  designated  manner,  should  ascertain  tbe 

expense  necessitated  or  saved  by  alterations 
In  the  plans  and  q>e<dflcations,  and  add  or 
deduct  the  amount  as  tbe  case  may  be,  to  or 
from  the  contract  price,  and  this  provision 
being  an  agreement  to  refer  a  particular 
question,  the  decision  of  the  arbitrators  be- 
came a  condition  precedent  to  any  rtgbt  of 
suit  for  extra  labor  and  material. 

Another  question  presented  is  whether  the 
agreement  to  refer  would  deprive  tbe  plain- 
tiff of  his  Tlgbt  to  recover  the  balance  of  the 
amount  expressly  agreed  to  be  paid  for  the 
building.  It  was  agreed  that  the  last  inataU- 
ment  of  the  contract  price,  being  25  per  c^t. 
thereof,  should  be  withheld  35  days  after  tbe 
satisfactory  conipleU<xi  and  acceptance  oC 
the  building,  which  amount  was  to  be  ap- 
plied, under  the  direction  of  the  architect,  la 
satisfying  and  dlscbaiglng  Hens,  and  In  liqui- 
dation of  damages.  This  would  probably 
mean  such  damages  as  the  owner  might  sus- 
tain in  consequence  of  a  failure  to  comj^ete 
the  building  within  the  agreed  tlme^  from 
defective  material  and  from  faulty  work- 
manship. If  the  contract  had  contained  no 
provision  to  deduct  from  the  agreed  price  the 
deficiency  caused  by  alterations  in  the  plana 
and  Bpeclflcations,  there  can  be  no  doubt  that 
the  Hen  might  have  been  claimed,  and  a  suit 
maintained  to  foreclose  it  for  the  balance 
due,  If  the  claimant  honestly  contended  that 
the  contract  had  been  fully  exqcuted,  with- 
out referring  the  question  to  arbitrators ;  and 
the  damages  sustained  by  the  owner.  If  any, 
could  then  have  become  an  issuable  fact  in 
the  suit  and  the  decree  could  have  settled  the 
amount  due  under  the  express  contract  to 
pay  $5,000  for  tbe  completion  of  the  btdlding 
according  to  the  plans  and  speclflcatlona. 
The  owner  agreed  to  pay  75  per  cent  of  the 
contract  price  as  the  work  progressed  but  re- 
served the  right  to  make  such  alterations 
therein,  as  he  chose.  If  the  changes  made 
had  lessened  the  cost  of  constructing  the 
building  25  per  cent,  then  there  would  have 
been  nothing  due  under  the  contract;  and  in 
such  case,  had  the  contractors  claimed  more, 
they  would  have  to  submit  the  question  of 
difference  between  the  coat  of  constructing 
the  building  according  to  the  plans  and  speci- 
fications, and  as  modified  by  tbe  change,  to 
the  decision  of  the  arbitrators,  before  a  suit 
could  be  maintained  therefor.  Tbe  agree- 
ment to  deduct  tbe  value  of  the  work  omitted 
would  make  the  amount  of  the  flnal  payment 
In  case  of  change  and  disagreement,  depend- 
ent upon  the  decision  of  the  arbitrators;  and 
it  can  make  no  difference  whether  tlie 
changes  would  have  Inci  eased  or  reduced  the 
contract  price,  and  hence  no  suit  can  be 
maintained  for  any  amount  In  excess  of  the 
75  per  cent  of  the  contract  price  until  the 
value  of  tbe  alterations  has  been  ascertained 
In  tbe  manner  agreed  upon  by  the  parties. 

The  remaining  question  Is  wheth^  the  de- 
fendant has  waived  her  right  to  Insist  upon 
this  defense.   Ttie  plaintiff  baring  set  oot 
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a  copy  of  fhB  contract,  and  not  bavlag  al- 
leged a  compliance  with  Its  conditions,  bis 
compU^t  was  demurrable.  Meyers  t.  Ck>n- 
structlon  Co.,  supra;  2  Estee,  PL  &  Pr.  (3d 
Ed.)  i  3183.  By  answering  to  the  merits,  and 
not  pleading  in  abatement,  it  Is  contended 
that  the  defendant  has  waived  her  right  to 
Insist  upon  the  provisions  of  the  contract 
The  object  of  a  plea  In  abatement  la  to  show 
to  the  court  some  allegation  of  fact  that  does 
not  appear  from  the  pleadings.  Koenig  t. 
Nott.  2  HUt  328.  The  complaint  having  set 
out  the  contract  containing  the  provision  to 
refer,  the  comi;  was  In  possession  of  the  fact, 
and  there  was  no  need  of  a  plea  In  abatement. 
Failing  to  allege,  after  setting  out  the  con- 
tract, that  the  amount  due  had  been  ascer- 
tained in  the  manner  therein  required,  the 
complaint  did  not  state  facts  sulSclent  to 
constitute  a  cause  of  salt  (Meyers  v.  Con- 
struction Co.,  supra),  and  this  objection  Is 
not  waived  by  failure  to  demur  or  answer 
(Hill's  Code,  S  71),  and  may  be  urged  on  ap- 
peal  (EJrarts  t.  Steger,  5  Or.  147).  The  com- 
plaint not  having  stated  a  cause  of  suit,  the 
decree  will  therefore  be  reversed,  and  the 
complaint  dismissed. 


KDGAR  et  al.  v.  EDGAR  et  aL 

(SniKcme  Ooort  of  Oregon.    Jane  26,  1894.) 

CommconoN  or  Will— Juhisdiction  or  Bqoitt 
—Quieting  Titlb. 

1.  A  complaint  Betting  out  a  will,  and  aslc- 
Ing  that  a  construction  be  giv^i  it,  to  see  if 
it  creates  a  trust,  does  not  state  facts  to  |Ave 
eQuity  jurisdiction. 

2.  A  suit  to  have  deeds  declared  a  cloud 
on  plaintifTs  title  cannot  be  maintained  where 
the  complaint  shows  that  plaintiff  is  out  of  pos- 
seBBion,  and  his  right  to  possesion  denied  by 
defendant. 

Appeal  fnim  ch'cuit  court,  Marlon  county; 
George  H.  Bomett,  Judge. 

Suit  by  George  W.  Edgar  and  oth&n 
against  David  W.  Edgar  and  others.  Decree 
fior  defendants.   Plaintiffs  appeal.  Affirmed. 

B.  P.  Boise,  for  appellants.  D'Arcy  & 
Bingham  and  W.  H.  Kaiser,  tor  respondents. 

LORD,  C.  J.  This  is  a  suit  In  equity  to 
have  the  wUl  of  Moses  Edgar,  deceased.  Ju- 
dicially construed.  The  complaint  shows: 
That  the  will  Is  In  words  and  figures  as  fol- 
lows, to  wit:  "State  of  Oregon,  County  of 
Marion— ss.:  This  Is  to  certify  that  I,  Moses 
Edgar,  of  said  county,  do  make  this  my  last 
wQl  and  testament:  First.  I  give  and  be- 
queath all  of  my  property,  both  real  and 
personal,  to  my  wife,  Susnn  Edgar,  for  her 
own  use  and  benefit,  to  use  and  control  as 
she  may  wish  dinring  her  lifetime;  and  at 
her  death.  If  the  real  estate  has  not  been 
disposed  of,  it  is  my  will  that  the  same  be 
sold,  and  the  proceeds  thereof  bo  cqimlly 
divided  between  all  my  heirs.  Secondly.  I 
hereby  appoint  my  son  George  W.  Edgar  as 
oecutor  of  this  will,  and  authorize  talm  to 


collect  all  demands  due  me,  and  to  pay  all 
debts  due  by  me  to  others.  It- Is  my  wish 
that  there  l>e  no  administration  of  my  es- 
tate, nor  no  public  sole  of  my  property,  but 
that,  aft^  all  debts  are  paid,  that  all  my 
property  lie  turned  over  to  my  wife,  for  her 
use  as  above  set  forth.  In  witness,"  etc. 
That  it  was  duly  proven  and  admitted  to 
recMTd,  and  that  letters  testamentary  were 
Issued  to  the  executeH:  thereof,  w^ho,  having 
qualified,  administered  upon  the  personal 
property  and  effects  of  said  estate,  and,  hav- 
ing filed  his  final  account,  was,  by  order  of 
the  coun^  court,  on  the  2d  day  of  May,  1871, 
discharged  from  further  duty  as  such  execu- 
tor. That  at  the  time  of  his  death.  In  1870, 
the  said  Moses  Edgar  was  the  owner  in  fee 
simple  of  the  south  half  of  the  land  claim 
donated  by  the  government  to  him  and  his 
wife  Susan,  situated  in  township  0,  etc.,  con- 
taining 318  acres  of  land.  That  he  left  sur- 
viving him  the  said  Susan,  and  the.  sevei-ol 
children  of  himself  and  said  Susan,  named 
therein,  as  his  heirs  at  law.  •  •  ♦  That 
after  his  death  bis  widow,  by  virtue  of  the 
provisions  of  the  will,  took  possession  of  said 
lands,  and  continued  in  possession  of  the 
same  until  the  1st  day  of  December,  ISSS), 
when  she  executed  and  delivered  to  her  son 
David  Edgar  a  deed  purporting  to  convey 
in  fee  simple  the  said  lands  in  consideration 
of  love  and  afTectlon,  the  sum  of  one  dol- 
lar, and  her  support  and  maintenance  dur- 
ing ber  natural  life.  That  the  said  David 
Edgar,  mi  the  5th  day  of  February,  1893, 
executed  and  delivered  to  the  defendant  T. 
L.  Gcdden  a  deed  purporting  to  convey  310 
acres  of  said  land  in  fee  simple,  for  the  con- 
sideration of  $5,000,  and  that  the  said  Gold- 
en has  talicn  possession,  and  claims  to  be 
the  owner  thei'eof.  In  fee  simple,  by  ylrtae 
of  such  deed.  That  said  deeds  are  contrary 
to  the  provisions  of  the  will.  That  the  exe- 
cution and  record  of  the  same  clouds  the 
title  to  said  lands,  and  will  embarrass  the 
sale  thereof.  And  that  the  said  Susau  Ed- 
gar died  on  or  about  the  10th  day  of  March, 
1893,  etc.  A  demurrer  to  the  complaint, 
upon  the  ground  that  It  did  not  state  facts 
sufitclent  to  constitute  a  cause  of  suit,  hav- 
ing been  sustained  by  the  court,  a  decree 
was  entered  dismissing  tlie  suit,  from  which 
this  appeal  was  brought. 

Tlie  main  object  of  this  suit,  as  Indicated 
by  the  argument.  Is  to  ascertain  If  the  will 
In  question  creates  a  trust,  and.  If  It  docs, 
to  have  It  enforced  by  a  trustee  to  be  ap- 
pointed by  the  court,— none  being  named  in 
the  will.  lu  our  Inquiry  as  to  ttie  existence 
of  the  trust  contended  for,  we  arc  not  aided 
by  nveriuent,  but  are  left  to  determine  the 
questiun  fi-om  the  language  employed  in  the 
will  Itself.  The  plaintiffs  do  not  allege  a 
trust  for  their  benefit,  and  ask  a  constmc- 
tiou  of  the  will  as  afTectiug  such  trust,  nor 
do  they  ask  that  a  trust  be  declared,  and 
that  a  trustee  be  appointed  to  execute  it. 
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They  desire  the  will  construed,  and,  to  8ni>- 
port  the  Jurisdiction  of  the  court,  attempt  to 
raise  a  trust  by  construction  and  argument. 
The  contentlOTi  Is  that  the  language  of  the 
will,  when  properly  interpreted,  gives  to 
Susan  Edgar  a  life  estate  only,  and  that 
the  fee  descends  to  tiie  heirs  in  trust  for  the 
purposes  named.  By  this  contention  the 
trust  Is  created  by  considering  the  words 
of  the  will,  wherein  the  testator  declares 
that,  "If  the  real  estate  has  not  been  dis- 
posed of  at  the  death  of  my  wife,  it  la  my 
will  that  the  same  be  sold,  and  the  proceeds 
thereof  be  equally  divided  between  all  my 
he4ra,'*  as  precatory,  and  therefore  creating 
a  tmst.  It  treats  the  word  "will"  as  an  ex- 
pression of  a  desire  upon  the  part  of  the 
testator  that  his  children,  on  the  death  of 
his  wife,  shall  share  alike  la  the  proceeds 
of  the  land,  and,  as  a  deduction  therefrom, 
that  the  estate  descends  to  the  heirs  bur- 
dened with  a  tmst  This  is  but  taking  thd 
will  by  its  four  comers,  and  construing  It  so 
as  to  create  a  trust,  in  oi^er  to  give  the 
court  Jurisdiction  to  construe  such  will.  As 
the  word  "will"  has  been  hdd  to  have  an 
Imperative  force,  and  not  to  be  classed 
amwig  precatory  words  (McRee's  Adm'rs  v. 
Means,  34  Ala,  364),  It  should  be  regarded 
as  a  command  or  direction.  But  if  the 
word  "will"  be  regarded  as  an  obligatory 
direction  by  the  testator  that  UIs  estate  be 
sold  at  the  death  of  his  wife,  and  the  pro- 
ceeds distributed  among  his  heln  equally, 
It  would  be  Just  as  reasonable,  especially  la 
view  of  the  whole  will,  upon  the  theory  of 
the  plaintiffs,— that  the  will  only  gives  a 
life  estate  to  the  wife,— and  no  disposltlou 
being  made  of  the  fee,  that  it  descended  to 
the  taeiE8  unburdened  with  a  trust,  subject 
to  be  sold  at  the  death  of  the  wife,  and  its 
proceeds  divided  among  such  heirs,  unless 
Soaaa  Edgar  and  sutdi  heirs  disposed  of  the 
estate  before  her  death. 

There  is  authority  for  the  proposition  that 
where  a  testator  directs  his  lands  to  be  sold, 
without  de^gnaUn^r  the  person  to  sell,  the 
«cecutor  takes  the  power  by  Implication,  and 
that  It  Is  not  necessary  ^t  the  fee  should 
be  in  the  executor,  to  enable  him  to  sell  and 
convey  the  land.  18  Am.  &  Bng.  Bnc.  Law, 
952,  and  notes.  In  this  view,  there  would 
be  no  trust.  And  the  rule  is  well  settled 
that  where  there  Is  no  trust  an  heir  at  law 
cannot  come  into  a  court  of  equity  for  the 
purpose  of  obtaining  a  Judicial  constmction 
of  the  proTldons  of  the  will,  and  thus  de- 
termine the  title  to  real  estate.  The  rea- 
son Is  that  the  decisions  of  such  questions 
is  purely  legal,  and  equity  will  not  assume 
jurisdictioti  to  declare  legal  tities  unless  it 
Iios  acquired  Jurisd]cti(»i  of  the  case  for 
some  other  purpose.  Bowers  v.  Smith,  10 
.  Paige,  183.  On  the  other  hand,^  It  is  by  rea- 
son of  the  Jurisdiction  of  eqnl^  over  trusts 
that  its  courts,  as  an  Incident  of  such  Juris- 
diction, take  cognizance  of  and  constroa 


wills.  Bat  such  courts  do  not  take  Juris- 
diction of  suits  brought  solely  for  the  eon- 
strucdou  of  wills,  or  when  only  legal  titles 
are  Involved.  In  Bailey  v.  Briggs,  56  N.  T. 
407,  Folger,  J.,  said:  "It  Is  when  tiie  court 
Is  moved  In  behalf  of  an  executor,  trustee, 
or  cestui  que  trust,  and  to  Insure  a  correct 
administration  of  the  power  conferred  by  a 
will,  that  Jurisdiction  Is  had  to  give  con- 
struction to  a  doubtful  or  disputed  clause  In 
a  will.  The  jurisdiction  Is  incidental  to  that 
over  trusts."  There  must  be  actual  litiga- 
tion In  respect  to  matters  which  are  proper 
subjects  of  equity  Jurisdiction,  such  as 
trusts,  before  a  court  of  equity  can  pass 
upon  the  interpretation  of  wills  as  inciden- 
tal to  Its  jurisdiction.  Where  parties  plain- 
tiff, by  their  complaint,  allege  a  trust  for 
their  benefit,  and  seek  Its  proper  execution, 
they  have  a  right  to  ask  a  court  of  equity, 
as  Incident  to  its  jurisdiction  over  the  sub- 
ject-matter, to  construe  the  different  parts 
of  a'  will  which  affect  such  trust,  where 
there  is  ambiguity  or  a  disputed  clause.  In 
such  case  the  facts  alleged  disclose  a  trust 
which  gives  a  court  of  equity  Jurisdiction, 
and  enables  It,  as  an  incident  of  that  juris- 
diction, to  give  a  construction  to  doubtful  or 
disputed  clauses  in  a  will,  when  necessary 
to  Insure  the  due  execution  of  the  trust  As 
before  stated,  there  are  no  facts  alleged 
showing  a  trust  for  the  benefit  of  plaintiffs. 
The  wlU  iB  set  out  but  it  Is  not  aided  by 
any  facts  or  suggestlMis  dlsdo^g  a  trust 
Yet  we  are  asked  to  give  a  construction  to 
the  will  for  the  purpose  of  ascertaining 
whethn*  It  creates  a  ti*u8t  so  that  we  must 
construe  the  will  before  we  can  know  wheth- 
er equity  is  authorized  to  exercise  its  Juris- 
diction In  the  premises.  Manifestly,  the 
complaint  does  not  state  facts  which  will 
give  jurisdiction  to  a  coort  of  equity  to  en- 
tertain the  case  as  one  asking  for  a  construe- 
tlon  of  the  will. 

Again,  If  It  is  the  purpose  of  the  suit  to 
have  the  deeds  decreed  to  be  a  cloud  upon 
plaintiffs'  title,  It  cannot  be  maintained,  as 
the  complaint  shows  that  the  plaintlllb  are 
out  of  possession,  and  that  their  right  to  the 
pc^session  is  denied  by  Golden.  We  think 
there  was  no  error,  and  the  bill  must  be  dis- 
missed. 


BOWEN  V.  CLARK  et  al. 

(Supreme  Court  of  Oregon.    June  28,  1894.) 

IlEASB— Okioinaj.  Undbrtakino— Psksom  Bigm- 
IKQ  AS  BURETT. 

Where  a  lease  is  made  to  several  persons, 
one  of  whom  U  designated  as  "surety,"  and 
siBUB  as  Buch,  and  all  parties  execute  It  at  the 
same  time,  on  the  same  consideraUoo,  and 
without  any  conditioD.  it  is  &□  original  und^- 
talcing  as  to  such  person,  bo  that  he  may  be 
sued  thereon  jointly  with  the  others  for  rent, 
though  he  never  occupied  the  pranises. 

Appeal  from  clrcott  conr^  Baker  county; 
Morton  D.  Oliff  wd.  Judge. 
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AffOm  hy  T.  P.  Bowan  against  Jolm.O. 
Qarfe  and  otben.   JudKment  for  plaintiff. 

Defradunta  appeal.  Affirmed. 

P.  L.  Moore,  T.  C.  Hyde,  and  T.  H.  Craw- 
ford, for  appdiants.  Wm.  Smith,  for  re- 
spondeuL 

BEULN,  J.  This  is  an  actton  brouftht  agalnat 
John  O.  Glai^  JtOm  A.  Baactae.  and  F. 
Basdie,  jointly,  to  racover  a  certain  amount 
dalmed  to  be  doe  for  rent  under  the  fcdlow- 
Ing  writtm  leaae:  "This  Indenture,  made  this 
tenth  day  of  June,  in  the  year  of  our  Lord  aaa 
thousand  eight  hundred  and  ninety,  by  and 
between  John  P.  Bowen,  of  Baker  Olty,  Ore- 
gon, and  John  G.  CSark  and  John  A.  Baa^. 
and  P.  Basche,  as  sure^,  all  ot  Baker  Cttj, 
Oret^n,  wltnoaaoth  that,  In  consldeHition  of 
the  corenantB  herein  oontaloed  on  the  part  of 
the  party  of  the  aeoand  ^ul  to  be  kept  and 
performed  by  them,  the  said  party  of  the 
first  part  do  hereto  let,  lease,  aoA  demise 
unto  the  said  Clark  and  Bascbe,  party  of  the 
second  part,  the  foUowlng  described  prem- 
ises, situate,  lying,  and  b^ng  in  Baker  Olty, 
Baker  County,  Oregon,  to  wit,  aU  of  and  the 
«itire  building  titnate  aa  Front  street,  to- 
gether with  the  fixtures  and  tdielving;  to 
have  and  to  bold  the  same  to  the  said  lessees 
for  the  twm  ot  three  years  mding  June  1, 
18a3,fromtheflT8tdayof  June,  1800.  *  *  • 
And  said  lessees,  for  theUr  executms  and  ad- 
ministrators, do  hereby  covenant  to  and  with 
the  said  lessor,  his  heirs  and  assigns,  to  iny 
the  aald  rent  in  monthly  payments  of  one 
hundred  dollars  each,  the  first  payment  there- 
of to  be  made  on  the  tenth  day  of  Jime,  1800, 
and  on  the  first  day  of  each  month  thereafter. 
*  *  *  In  teatiOKHiy  whereof  the  said  par- 
ties haTe  set  their  hands  and  seals  on  the 
day  and  year  first  above  written,  to  this  and 
to  another  Instrumnit  of  the  same  tenor  and 
date.  John  F.  Bowen.  [L.  S.]  John  O. 
Chirk.  [L.  S.]  John  A.  Basche.  [L.  S.]  P. 
Bascbe  [L.  S.],  Surety."  The  comi^tnt  al- 
leges, in  snbstance,  that  on  the  1st  day  of 
June,  1880,  plaintiff  rented  to  the  defendants, 
and  the  defendants  hired  of  plaintiff,  the 
premises  described  In  the  lease  for  the  time, 
and  upon  the  terms,  therein  stated;  that  the 
defendants  immediatdy  went  Into  possession; 
and  that  they  have  failed  and  neglected  to 
pi^  the  stipulated  rait,  or  any  part  thereof, 
^nce  April  30,  1891.  except  the  sum  of  ^240. 
The  defendant  F.  Basche  alone  answered, 
and  denied  all  the  allegations  of  the  com- 
plaint; and  for  a  further  defense.  Inter  alia, 
alleged  that  in  June,  1891,  the  lease  was  caa> 
celed,  and  the  premises  surrendered  to  plain- 
tiff, by  mutual  consent  of  the  parties.  The 
reply  put  In  issue  the  aflSrmatlve  allegations 
of  the  answer,  and,  upon  the  Issues  thus 
made,  a  trial  was  had,  resulting  In  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  from 
which  the  defendant  so  answering  appeals. 

0318  emws  aorigned  arise  npon  the  admls- 
rion  of  testimony,  and  instrnettoas  given  and 


refused,  by  Uie  trial  oonrc  The  principal 
qnestlMi  presented  Is  whether  the  defendant 
P.  Basche  can  be  sned  jointly  with  the  other 
defendants,  tlw  solution  of  which  depends 
upon  whether  his  undtftaklng  Is  original  m 
ooUateraL  If  his  contract  Is  oAlateral,  and 
one  of  guaranty  only,  his  liatiility  aj^  that  of 
his  principals  is  several,  and  mnnot  be  en- 
forced by  a  joint  acticnt  (Tyler  v.  Trustees,  14 
Or.  480, 13  Or.  320);  but,  if  he  is  a  joint  con- 
tractor with  the  other  defendants,  the  action 
is  properly  brought  We  understand  the  rule 
to  be  that  where  two  w  more  peracms  execute 
an  histrumrat  at  the  same  time,  xt&aa  tibe 
same  cooslderation,  and  for  the  same  pur- 
pose, they  axe  an,  in  l^al  effect,  joint  cour 
tractws  <x  obligon,  so  far  as  their  liability  to 
the  other  ocmtractlng  party  is  concaned,  al- 
though ope  may  be  designated  therein  as 
surety,  and  sli^  It  as  waOi.  That  <me  at  the 
parties  may  have  executed  the  instrument  as 
surety  is  m^e  evidence  of  the  position  and 
relationship  of  the  ninfc»s  unong  tbonselTes, 
and  does  not  sffect  the  joint  nature  of  their 
obligaUon  or  the  right  to  sue  them  jointly  for 
a  breach  of  the  contract  "The  underttUnir 
of  a  surety  who  signs  upon  the  face  or  at  the 
end  of  a  ccmtract  with  the  principal,  al- 
though he  adds  the  word  'Surety*  to  bis 
name,"  says  Joluison.  J.,  "is  an  original,  and 
not  a  collateral,  undertaking.  It  Is  not  a 
promise  to  answer  for  the  debt  default,  or 
miscarriage  of  another,  but  Is  an  undertaking 
for  a  diieet  performanfis  on  bis  own  part 
He  becomes  a  party  to  the  contract,  and  may 
be  treated  as  principal  by  the  creditor,  al- 
though  he  is  a  sure^  merely,  as  between  him 
and  the  other  party,  with  whom  he  jointly  or 
sevoally  imdertakes.  lu  such  cases  no  writ- 
ing, Other  than  the  body  of  the  contract  is 
necessary;  and  the  statute  of  frauds  has  no 
application.  The  debt  is  his  if  the  contract 
is  valid."  Ferking  v.  Goodman,  21  Barb. 
218.  And,  as  was  remarked  by  Mr.  Justice 
Read  in  Stage  v.  (Mds,  12  Ohio,  108:  "The 
principle  to  be  extracted  from  all  the  cases 
Is  that  parties  connected  with  the  original 
execution  and  delivery  of  a  bond,  note,  w 
other  written  instrument  are,  in  law,  unless 
It  be  ottacr\i1se  clearly  expressed,  joint  mak- 
ers or  obligors,"  But  when  the  undertaldng 
ot  the  surety  Is  not  for  a  direct  performance 
by  himself,  but  only  that  his  principal  shall 
perform,  and  that  he  will  be  lioond  in  case  of 
default  his  undertaking  is  not  original,  but 
cdlateral,  and  tbetetore  his  liabill^  depends 
upon  the  terms  of  bts  contract  and  not  upon 
the  character  In  which  he  may  execute  it. 
Now,  to  this  case  the  lease  was  executed  by 
all  the  parties,  at  the  same  time,  upon  the 
same  consideration,  and  for  the  same  pur^ 
pose,  and  the  undertaking  of  the  appellant  is 
not  made  conditional  or  dependent  upon  the 
default  of  the  other  defendants,  but  is  an 
original,  unconditional  undertaking  for  a  di- 
rect performance  on  his  part  It  fs  plain, 
thw^ore,  wlttdn  the  rule  stated,  that  his 
contract  Is  not  one  of  guaranty,  agrecb 
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mmt  to  answer  for  flu  debt,  deAiiflt,  or 
cazTliice  of  anotber,  Imt  tliat  of  a  Jittat  <Ah 
ligation  sa  to  tbe  plalntlfft  and,  as  a  otmse- 
quence,  may  be  declared  upon  as  such.  Bay- 
Uea^  Bur.  393;  Brandt,  Bar.  81;  I^tner  t. 
Menad,  8&  CaL  452;  l%<Hnas  t.  Gnmaer.  7 
Wend.  44;  Pnston  t.  Huntington,  67  Micb. 
189;  84  N.  W.  279;  Leonard  t.  Sweetxer,  16 
Oblo;  1;  UcLott  T.  8avw7,  11  lom,  828; 
Watson  T.  Beaboat,  U  Ind.  281;  Scott 
Swala  (Pa.  Sap^)  8  AtL  24;  Gntlnan  r.  Strong, 
64  Fa.  St  242;  Rose  T.  Madden,  1  Kan.  445. 
Nor  la  It  a  mattw  of  any  Importance  that  he 
did  not  actually  occupy  the  premises.  By  his 
CMitraot  be  binds  blnuelf ,  Jointly  with  hiB  co- 
defendants,  to  pay  the  rmt  when  dn^  and,  It 
not  so  paid,  be  became  at  once  llaUe,  wheth- 
er he  occnpled  the  premises  or  not  Preston 
T.  Hunttngttni,  snpra.  Tbl»  Is  not  an  action 
tor  use  and  occupation,  but  for  breach  of  a 
contract  entered  Into  by  the  d^endants  Joint- 
ly. There  was,  therefore,  no  varlanco  be- 
tween the  aUegatUms  of  tha  comj^alnt  and 
the  terms  of  tbe  lease,  and  no  error  In  In- 
strucUng  the  Jniy  that  the  defendant  P. 
Baaehe  waa  a  Joint  contractor  or  oUI{^  with 
tbe  other  defendanta,  and  liable  with  than 
tm  tbe  payment  of  the  rmt  aa  It  became  doe. 
Hie  other  astignments  of  enw,  relating  to  In- 
atmctloDa  given  and  refused  by  the  trial 
court  are  without  merit  The  court  adhered 
substantially  to  the  prlndtiles  announced  In 
Bowm  T.  Ghirke,  22  Or.  066, 30  Pac.  430,  and 
hence  committed  no  error.  Judgment  af- 
firmed. 

(»  Or.  H)  "  ' 

UNION  COUNTY  t.  HTDB3. 
HYDE  T.  UNION  COUNTY. 

Supreme  Court  of  Oregan.    Jane  28,  1884.) 

Fbbs  of  District  Attorxkt  —  ADniDiciTioir  or 
Account. 

1.  Tbe  acticMi  of  the  drcntt  court  In  ae* 
cortaicuns  tbe  district  attoroer's  feei,  and  or^ 
deriDg  them  paid,  Is  not  a  final  adjadicatioa, 
and  a  county  m&y  recorer  from  the  district  at- 
torney M>  much  of  tbe  amount  allowed  and  paid 
M  was  unauthorized  by  iaw. 

2.  Under  Hill's  Ann.  Code,  (  1073,  pre- 
■crlbing  the  district  attorney's  fees  in  criminal 
actions,  he  is  not  entitled  to  fees  for  "Not  true 
bills"  returned  by  the  grand  Jury,  as  under  b&o- 
tlon  1210,  a  criminal  action  is  commenced  only 
when  an  indictment  is  found,  and  filed  with  tbe 
clerk. 

8.  He  Is  entitled  to  but  one  fee  where  sev- 
eral persons  are  jointly  Indicted  for  the  lame 
offense,  nnd  jointly  tried. 

4.  When  seTernl  persons  are  arrested  and 
tried  before  a  committing  mai^istrate,  tbe  dis- 
trict attorney  is  not  entitlctl  to  a  separate  fee 
for  each  defendant,  uuder  Hill's  Code,  t  21C7. 

Appeal  from  circuit  court.  Union  county. 

Action  by  Union  county  agnlnat  Charles  F, 
Hyde.  Hicre  was  a  Judgment  tcx  defend- 
ant, and  plaintiff  api>eab.  Judgment  ea- 
tercd  for  plaintiff. 

R.  Bakin,  for  appellant  T.  B.  Crawford, 
for  respondent 

PER  CURIAM.  Tbe  ^pmtknia  In  OlIs  case 
aras 


1.  Is  llw  actum  of  Ha  ebcnlt  court  la  as- 
certaining tbe  fees  to  wbldi  the  district  at- 
torney is  entitled,  and  directing  aa  order  to 
be  entered  upon  tbe  Journal  that  the  same 
be  paid,  a  final  adjudication,  so  aa  to  pre- 
Tent  an  action  by  ft  county  which  has  paid 
the  amount  so  allowed  to  recover  so  much 
thweof  as  was  nnanthwised  by  law?  We 
are  of  tbe  opinion  Ibat  In  sudt  ease  the  court 
acta  in  an  andittog  eapad^,  or  as  an  auditor, 
and,  while  the  aums  allowed  are  prima  &clo 
erldoice  aa  to  the  amounto  due  tbe  district 
attorney,  tbe  order  la  not  to  be  regarded  aa 
concIuslTe;  and  therefore,  in  our  opinion,  m 
county  has  a  rii^t  to  reeorar  from  toe  dis- 
trict attcaney,  as  for  money  bad  and  re- 
ceived, BO  much  of  the  amount  thus  allowed 
and  paid  aa  was  unauthorised  1^  law. 

2.  Is  a  dUtrlct  attorney  entitled  to  fees 
tot  **Not  true  bllV  returned  1^  a  grand 
Jury?  We  think  not  Hie  stotuto  (section 
1073)  prescribing  bis  fees  limits  them  to 
«S:rtnilnal  actlonsr  and  by  sectloa  1210  » 
criminal  action.  In  the  drcnit  conrt,  la  com- 
menced when  an  Indletmoit  is  found  by  tbe 
grand  Jury,  and  duly  filed  wlUi  tbe  cl«rlc  of 
tbe  oovt  We  are  of  the  opinion  that  bis 
salary  and  per  diem  are  intended  to  com- 
penaato  him  for  work  at  the  character  in- 
dicted. 

3.  When  aeversl  p«sons  are  JoInUy  In- 
dicted fw  flie  aame  offense,  and  Jolntiy  tried, 
la  the  district  attom^  entitled  to  a  separato 
fee  fw  each  detondantT  WethliAnot  Tbe 
statato  provides  fat  fees  in  a  criminal  action, 
and  In  the  case  steted  there  la  but  one  crim- 
inal action,  one  trial,  and  one  Judgment  al- 
though there  may  be  aereral  defendants. 

4.  Where  several  persons  are  arrested  and 
examined  bitfore  a  committing  maglBtcate,  la 
tbe  district  attfvney  who  appeara  for  the 
state  entitled  to  a  aerate  f^  for  each  de- 
fendant so  arrested?  We  diink  clearly  not 
By  statute  (section  2107  Hill's  Code),  he  fs 
allowed  a  fee  for  attending  and  conducting 
an  examination  iiefore  a  committing  magis- 
trate, without  regard  to  the  numbw  of  d^ 
fendanta.  Judgment  win  be  entered  accocdp 
Uigiy. 


(H  Or.  I») 

PATTERSON  ct  at  v.  TARBIOiL  et  at 
(Snpreme  Court  of  Or^n.    June  28,  ISM.) 

LocATTO^T  or  Mt:*ixo  Cuih. 
Where  the  discoverer  of  a  mineral  lode. 
Instead  <A  marking  out  liis  claim,  takes  three 
months  in  exploring  the  lode,  and  some  one  else. 
In  his  sbsence,  makes  a  valid  location  on  the 
find,  the  Inttor  Is  entitled  to  the  cinim,  under 
Rer.  St.  U.  S.  c.  8,  tit.  .32,  providing  that  "the 
location  must  be  distinctly  marited  on  the 
sruund;"  and  the  discoverer  Is  not  entitled  to 
any  time  before  marklnir  out  hla  claim  for  ex- 
ploring bis  find,  in  the  absence  of  local  custom 
or  statute. 

Appeal  from  circuit  court  Balc«r  county; 
Morton  D.  Clifford,  Judge. 

Actton  1^  Johnston  l^ttwaon  and  others 
against  Ck  8.  Tarbell  and  oUi^  Then  was 
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a  Judgment  for  plalntUb,  and  defendants  ap* 
pesl.  Modified. 

M.  L.  Olmsted,  for  appellants.  Wm.  Smith. 

for  respoudeuts. 

BEAN,  J.  TUs  la  a  suit  to  determine  the 
right  to  tbe  possession  of  certain  surface 
ground  Included  within  the  boundaries  of  both 
the  Gollaterai  quartz  mining  claim,  located 
and  owned  by  the  plaintiffs,  and  the  Palmer 
qciartx  mining  claim,  located  and  owned  by 
tbe  def^danta,  in  Baker  county,  Or.  There 
Is  no  material  controversy  about  the  facts, 
and  In  substance  they  are  that  In  February, 
ISdl,  defendant  Tarbell  obtained  permiaslou 
from  the  owner  of  the  Virtue  mining  claim 
to  prospect  within  tbe  boundaries  of  said 
dalm  for  new  veins  or  lodes  of  mineral- 
bearing  rock,  with  a  view  of  tradi^  the 
same,  U  discovered,  to  the  adjoining  public 
land,  and  locating  a  claim  thereon,  and, 
wUle  so  projecting,  he  discovered  a  spw 
or  feeder,  which,  early  In  the  following 
month,  he  traced  to  Its  Intersection  with  a 
gold  or  silver  bearing  lode  or  vein  of  quartz 
or  other  rock,  upon  imoccupied  public  land- 
From  that  time  until  about  tbe  1st  of  April, 
he  continued  his  work  at  Intervals  for  the 
purpose  of  detwmlning  the  course  or  strike 
of  the  lead  or  lode  dlscovesed  by  him,  and. 
In  so  doing,  sunk  or  dug  three  pita  or  shafts, 
varying  in  deptb  from  S  to  15  feet,  along  tbe 
course  or  strike  of  the  lode  or  vein.  On  or 
about  the  10th  of  March,  and  soon  after  mak- 
ing the  discovery,  he  posted  some  kind  of  a 
notice  at  the  first  shaft  or  dug  by  him, 
and  put  up  some  preliminary  stakes,  but  as 
to  the  contents  of  the  notice  or  the  location 
of  the  stakes  the  record  Is  silent  On  the  2d 
of  April,  while  the  defendant  was  lu  Baker 
City,  for  the  purpose,  as  he  claims,  of  se- 
curing the  services  of  a  mineral  survey- 
or to  survey  and  mark  the  boundaries  of  his 
claim,  the  plaintiffs,  supposing  the  ground 
to  be  unoccupied  public  land,  and  without 
any  knowledge  of  defwdont'a  work  on  the 
claim  or  rights  therein,  in  good  faith  located 
the  Collateral  mining  claim,  by  posting  a  no- 
tice at  the  shaft  of  the  abandoned  Robert 
Bmmett  mine,  and  marlilng  the  boundaries 
of  their  claim  on  the  ground  in  the  manner 
required  by  law.  A  few  days  later,  tbe  de- 
fendants, having  secured  the  services  of  a 
surveyor,  duly  marked  out  and  located  a 
claim,  1,500  feet  In  leagth  and  307  feet  wide, 
along  the  lode  or  vein  previously  discovered 
by  them,  the  surface  of  which  includes  about 
8  acres  of  the  Oollateral  claim,  whicli  dis- 
puted area  embraces  within  its  boundaries 
the  said  shafts  or  pits  dug  by  defeudants. 
The  defendants  subsequently  made  an  appli- 
calion  in  the  proper  land  office  for  a  patent; 
and,  an  adverse  claim  being  filed  by  piain- 
titts,  this  suit  was  commenced  by  them,  as 
required  by  section  2326,  Bev.  St.,  to  deter- 
mine the  question  of  tbe  right  to  the  posses- 
sion of  tbe  snrfaoe  sroond  in  dispute;  and. 


a  decree  being-  entered  In  their  iaxac  In  thtf 
court  below,  this  ai^al  was  taken. 

The  notice  posted  by  the  defendants  and 
the  stakes  put  up  by  them  in  March  cut  no 
particular  figure  In  tbe  case,  because  it  is 
not  claimed  that  these  acts  amounted  to  a 
valid  location,  but  the  contrition  for  the  de- 
fendants is  that  the  first  discoverer  of  a  lode 
or  vein  of  rock  In  place  bearing  precious 
metals  has  a  reasonable  time  after  the  dis- 
covery In  which  to  trace  out  and  determine 
the  direction  or  course  of  such  vein  or  lode 
before  locating  his  claim,  and  in  the  mean- 
time Is  protected  in  his  right  to  1,600  feet 
of  surface  ground  in  length  along  the  vein 
or  lode,  and  300  feet  on  either  side;  while 
plaintiffs  contend  that,  as  soon  as  a  discov- 
ery is  made,  tbe  claim  must  be  located  by 
marking  Its  iDoundartes  on  the  ground.  In 
most  of  the  mining  states  and  territories  the 
local  rules  of  miners  and  the  legislative  reg- 
ulations generally  allow  some  specific  time 
tot  exploration  after  a  discovery  Is  made  be- 
fore the  location  is  required  to  be  definitely 
marked  on  the  groimd,  but  the  mining  claims 
In  question  here  are  in  no  organised  mining 
district  or  govoned  by  miners'  rules,  nor 
have  we  any  legislation  upon  the  subject; 
hence  the  question  presented  must  be  deter- 
mined by  tbe  ndning  laws  of  the  United 
States  alone.  Tbe  act  of  cwgreas  of  May  10, 
1S72,  declares  that  all  valuable  minwal  de- 
posits in  land  belonging  to  the  United  States 
are  open  to  exploration  and  purchase,  and 
the  land  in  which  they  are  found  to  occupa- 
tion and  purchase,  by  cMzeaoB  of  the  United 
States,  and  those  who  have  declared  their 
Intention  to  become  such,  under  regulations 
prescribed  by  law  and  the  local  customs  or 
roles  of  miners  In  tbe  several  mining  dis- 
tricts, BO  far  as  such  customs  or  rules  may 
be  applicable,  and  not  inconsistent  with 
the  laws  of  the  United  States;  that  all 
mining  claims  located  after  the  10th  day  of 
May,  1S72,  may  equal,  but  shall  not  exiceed, 
1,500  feet  in  length  along  the  vein  or  lode, 
and  300  feet  on  either  side,  but  no  locati<m 
shall  be  made  until  tlie  discovery  of  the  vein 
or  lode  within  the  boundaries  of  the  claim 
located;  that  the  locators  of  all  mining 
claims  shall  have  the  ^elusive  right  of  pos- 
sesion and  enjoyment  of  all  surface  Indud* 
ed  within  tbe  lines  of  their  location;  and 
that  the  miners  of  each  mining  district  may 
make  regulations,  not  in  contUct  with  the 
lavra  of  the  United  States  or  the  state  or 
terrltoiT  in  which  the  district  is  situated, 
governing  the  location,  manner  of  rectsrdLng, 
amount  of  work  necessary  to  hold  posses- 
sion of  a  mining  claim,  subject  to  certain  i-e- 
qulrements,  among  which  is  that  "the  loca- 
tion must  be  distinctly  marked  on  the 
griiund,  so  that  its  boundaries  can  be  readily 
traced."  Rev.  St.  tit  32,  c.  6.  By  this  act 
the  government  of  the  United  States  has 
opened  to  exploration  and  purchased  by  Its 
cltiaens,  and  those  who  have  declared  theli 
Intention  to  become  such,  tbe  public  mineral 
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IftM^  and.  aa  'a  reirtrd  to  tte  soccesBful  es- 
ploro*,  grants  to  him  the  right  to  take  and 
possess  the  mineral  within  certain  prescribed 
limits,  upon  his  compliance  with  the  tenns 
and  condltlcma  of  the  grant,  and  the  local 
rules  and  reffolatlons,  which  terms,  for  the 
purpose  of  this  case,  are  "dlacoTery"  and  "lo- 
cation" or  "appropriation."  It  thus  appears 
that  discovery  and  appropriation  are  both 
conditions  precedent  to  the  right  to  occupy 
the  public  minwal  lands  as  a  mining  claim. 
The  right  to  possesaton  or  occupation  de- 
pends upon  a  Talid  location,  and  a  location  Is 
made  In  this  state  by  markiog  the  boundaries 
of  the  claim  on  the  ground  so  they  can  be 
readily  traced,  as  provided  In  the  act  of 
congress,  and  posting  a  notice  on  the  lode  or 
vein,  as  required  by  section  8828  of  Hill's 
Code.  A  location  thus  made  carries  with  It 
a  grant  to  the  person  maldng  the  same,  and 
confers  npcm  falm  the  right  to  the  exclusive 
mjoyment  and  possession  of  the  surface 
ground  within  the  bonndary  lines  of  his 
claim.  Neither  the  act  of  congress  nor  the 
legislative  regulations  of  this  state  provide 
any  spedflc  time  after  discovery  within  which 
tlie  location  or  appropriation  shall  be  made; 
but  It  Is  dlear  that  mitll  the  boundaries  are 
distinctly  marked  on  the  ground,  and  notice 
posted  on  the  v^n  or  lode,  the  location  la  not 
complete,  nor  the  law  compiled  with.  A 
discoverer  of  a  vein  or  lode  who  proceeds 
diligently.  In  good  faith,  to  complete  his  lo- 
cation by  marking  ita  boimdaries  on  the 
ground,  and  otherwise  complying  with  the 
law.  win  no  doubt  be  protected  In  his  rights 
as  against  a  subsequent  locator  of  the  same 
ground.  NewbUl  v.  Thurston.  65  Cal.  419,  4 
Fac.  40g. 

But  no  claim  Is  made  in  this  case  that 
defendants  did  not  have  ample  time  and  op- 
portunity after  thcdr  discovery,  and  before 
plaintiffs'  location,  in  which  to  complete  their 
location  by  maiUng  Ihe  boundaries  of  the 
claim  on  the  ground,  and  posting  the  no- 
tice required  by  the  statute.  Ibeir  C(Hiten- 
tlon  Is  tiiat  tiiey  yrere  entitled  to  a  reason- 
able time  after  the  discov^  In  trhich  to 
continue  their  explorations,  and  trace  the 
course  or  strike  of  the  vein  or  lode.  As  there 
are  no  local  rules  or  regulations  governing 
this  matter,  and  the  act  of  congress  Is  silent 
on  the  subject,  the  question,  it  seems  to  us, 
dep«kds  upon  whether  mete  possession  and 
exploration  are  sufficient  to  give  to  the  dis- 
coverer a  right  to  hold  a  mining  dalm 
against  one  who  peaceably  enters  and  makes 
a  vaUd  location.  Now,  one  of  the  impera- 
tive requirements  of  the  statute,  and  an  In- 
dispensable condlti<m  preced^t  to  a  valid 
location,  is  that  It  shall  be  "distinctly  marked 
on  the  ground,  so  that  its  boundaries  can  be 
readily  traced;"  and,  as  we  understand  the 
law,  there  Is  no  right  after  a  discovery  to  a 
possession,  as  against  the  United  States  or 
Its  grantee,  without  such  a  location,  and  the 
surface  ground  being  thereby  segregated 
from  the  public  domain,  so  that  those  who 


may  be  looking  for  nnoocc^ed  public  ground 
may  be  able  to  ascertain  what  has  been  ap- 
propriated, in  order  to  make  tiaeir  location 
upon  the  residue.  The  act  of  congress  Is, 
In  effect,  an  offer  by  the  government  to 
grant  to  Its  citizens,  and  those  who  have 
declared  an  Intentifm  of  becoming  anch,  a 
certain  definite  portion  of  the  public  mln^al 
lands,  on  condition  that  a  discovery  of  a 
minCTal-beoring  lode  or  vein  Is  made  thereon, 
and  the  surface  of  the  ground  dalmed  along 
such  vein  or  lode  Is  distinctly  marked  on 
the  ground,  so  that  its  boundaries  can  be 
readily  traced;  and,  until  these  conditions 
are  comjdled  with,  no  right  Is  confored  as 
agfUnst  a  valid  location,  in  the  absence  of 
a  local  rule  or  statute  giving  some  time  In 
which  to  make  a  location  after  discovery. 
"Possession  within  a  mining  district,  to  be 
protected,  or  to  give  vitality  to  a  title."  says 
Chief  Justice  Wade,  "must  be  in  pursnanoe 
of  the  law  and  the  local  rules  and  regula- 
tions. Possession,  in  wder  to  be  avallaUe; 
must  bo  properly  supported.  It  moat  stand 
upon  the  law,  and  be  a  result  of  a  cnn- 
pUance  therewith.  Beiwesentation  of  claim 
In  the  manner  provided  by  law,  and  tbe  local 
rules  and  regulations  of  the  mining  district, 
is  the  life  of  the  possessorr  title  to  sodi 
claim.  Possession,  without  a  location,  car- 
ries no  title.  *  •  •  Possessory  tltlea  do  not 
live  upon  possession  alone.  They  most  be 
supported  by  a  proof  of  compliance  wltii  the 
law  that  gives  the  right  to  and  sustains  the 
possession.  The  mere  naked  possession  of  a 
mining  dalm  upon  the  public  lands  is  Dot 
sufficient  to  hold  such  claim  as  against  a 
subsequent  locatl«i  made  In  pursuance  of 
the  law,  and  kept  alive  by  a  comidlance 
therewith.  Hence  we  say  that,  upon  an 
issue  Joined  as  to  the  forfeiture  of  the  right 
to  the  possession  of  a  mining  claim,  by  rea- 
son of  failure  in  complsrlng  with  the  rules 
and  regulations  of  the  district,  •  •  • 
proof  of  tiie  actnal  possession,  or  oC  the  de- 
livery of  such  possession,  from  the  date  of 
the  location  to  the  trial  of  the  Issne,  if  un- 
accompanied by  testim<my  ^wlng  tiiat  audi 
possession  was  tak«i  and  held  under  and 
by  virtue  of  a  compliance  with  the  local  rules 
and  regulations  of  the  district,  is  immat«4al 
proof."  Hopkins  v.  Noyes,  4  Mont  950,  2 
Pac.  280.  In  Belk  t.  Heagher.  3  Mont.  80. 
it  is  said:  "There  Is  no  grant  from  the  gov- 
ernment, under  the  act  of  congress,  unless 
there  Is  a  location  according  to  law  and  the 
local  rules  and  refmlatlons.  Such  location 
is  a  condition  precedent  to  the  grant.  Mere 
possesion,  not  tosed  upon  a  valid  location, 
would  not  prevent  a  valid  location  under  the 
law."  And  the  supreme  court  of  the  United 
StatM,  In  affirming  tiila  decision,  say:  "The 
right  to  the  possession  comes  only  ^m  a 
valid  location.  Consequently,  If  tiiere  Is  no 
location,  there  can  be  no  possession  nndw 
It.  Location  does  not  necessarily  follow 
from  possession,  but  iKmaessIon  from  loca- 
tion. A  loratim  is  not  made  by  taking  peg- 
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aesskn  alone,  but  by  wovfelng  on  the  ground,  - 
recording,  and  doing  whatever  else  Is  re- 
quired for  tluit  pnrpose  by  the  acts  ot  cm- 
sress  and  the  local  laws  and  regnlattons." 
Belk  T.  Mengber,  IM  U.  S.  2S1.  To  the 
same  effect  are  Noyes  t.  Black,  4  Mont.  S27, 
2  Pac  768;  Tibbltta  v.  Ah  Tong,  4  Mont  656, 
2  Fac.  75»;  Sussell  t.  Hoyt,  4  Mmt.  412,  2 
Fa&  25;  and  other  auttawltlea  cited  in  tbe 
oKdtthHis  quoted  from.  In  HwsweU  v.  Enla. 
67  Gal.  Ill,  7  Pac  197,  it  was  beU  that  prior 
occupation  and  wwklng  of  mlnoral  lands  of 
the  United  States,  without  complying  with 
the  TeQuirementa  of  any  law.  either  federal 
<Nr  district,  cr  local  custtnn,  does  not  glre  a 
light  of  pooseseim  as  against  <me  who  after- 
wards peaceably  locates  &  mining  claim  COT- 
crlnsr  the  same  ground,  and  In  all  respects 
compiles  with  the  federal,  dlatrlet,  and  min- 
ing laws  and  regulations.  From  the  time 
the  second  person  has  perfected  his  loca- 
tion, the  prim  occupant  Is  a  trespaasa.  So, 
alBOk  In  Funk  v.  Sterrett,  60  OaL  014,  it  la 
said:  "The  act  ot  congress  in  qne^lon  pro- 
Tides  [section  2824,  Bar.  8t]  that  the  loca- 
tion must  be  distinctly  mailed  on  the  ground, 
so  that  its  boundaries  can  be  readily  traced.' 
Since  the  passa^a  of  that  act,  a  party  can 
show  a  rl^t  to  the  poaseasiMi  of  a  miniiig 
dalm  (when  no  patent  has  been  issued)  only 
by  showing  an  actual  pedis  poaseasio,  as 
against  a  mere  wrongdoer,  or  by  showing  a 
compUaoce  with  ttie  requisites  of  the  act  of 
congress."  And  in  Garthe  t.  Hart,  78  Gal 
513,  15  Pac.  93,  it  is  held  that  possession  of 
a  mining  claim  la  good  agabist  mwe  In- 
tmdOB,  but  Is  not  good  aa  againat  tme  who 
has  compiled  with  the  mtnfaig  laws.  See, 
also.  Gregmr  v.  FenAibato;  78  Gal.  109.  14 
Pac.  401.  From  these  decisions,  -WbUb  are 
from  the  two  fwlneipal  mining  states  in  this 
country.  It  would  seem  that  the  dlscoreter 
of  a  lode  or  rein  of  kkA  in  place,  bearing 
inecions  metals^  In  the  absence  of  some  local 
rule  of  miners  or  legislative  regnlatl<mB  al- 
lowing some  time  for  exploration,  must  im- 
mediately kteate  hia  claim  by  distinctly  marie- 
Ing  the  aame  on  the  ground,  so  that  its 
boundaries  can  be  readily  ascotained,  in 
order  to  hold  it  against  a  subsequent  valid 
locailmi,  peaceaUy  made;  and,  the  defend- 
aula  having  failed  to  comply  with  tiie  law  tu 
so  locating  their  claim,  they  are  not  entitled 
to  the  posseaalon  of  the  ground  in  dispute 
as  agiUnst  the  plaintUb,  who  made  a  valid 
location.  Beqnlrlng  the  discoverer  of  a  mine 
to  iwoceed  diligently  to  complete  bla  loca- 
tion,  without  waiting  to  trace  the  cause  or 
strike  the  vein  or  lod^  may,  in  some  In- 
■*^THft,  wocIe  an  apparaat  hardship;  bat, 
until  the  matter  la  provided  for  hy  some 
local  rule  or  regulatltm,  it  la  better,  wliat- 
ever  the  effect  may  be  in  particular  eases,  that 
the  rule  should  be  settled,  and  thus  prevent 
as  far  as  posdUe  tiie  uncertainty  in  titles 
to  mining  didms,  and  the  strife  and  litiga- 


tion among  miners,  which  would  necessarily 
follow  if  the  discovers  -is  allowed  an  In- 
deflnlte  time  in  which  to  dev^op  bis  lode 
or  vein,  which  In  many  instances  would  re- 
quire much  time  and  labor  and  a  large  ex- 
peDdltnre  of  money.  If,  during  such  dc- 
vetopment  or  ^ploration,  he  la  allowed  to 
hold  a  floating  grant  to  surface  ground  800 
by  1,500  feet  In  size,  with  the  right  to  defi- 
nitely locate  the  same  as  he  may  subsequent- 
ty  determine,  it  would  create  great  uncer- 
tainty in  mining  titles,  Increase  litigation, 
and  often  defeat  the  purpose  and  object  of 
the  law  tlurowlng  open  the  mining  lands  of 
the  country  to  occupation  and  pnrcbase. 

Nor  do  we  find  anything  in  the  authorities 
cited  by  the  defendants  in  conflict  witli  the 
rule  which  we  have  sus^ested.  The  deci- 
sions in  the  cases  of  Iron  Silver  Min.  Co.  v. 
Elgin  Min.  ft  Smdting  Go.,  118  U.  8.  196. 
6  Sup.  Ct.  1177,  and  Erhardt  v.  Boaro,  118 
U.  S.  627,  5  Sup.  Gt.  600,  were  both  made 
under  the  law  of  Colorado,  wlUch  allows  the 
dIsoovCTer  a  spectfled  time  for  exploration 
before  marking  the  boundaries  of  his  claim. 
In  Oleeson  v.  Mining  Co.,  IS  Nev.  444,  there 
Is  a  dictum  to  the  effect  that  the  act  of  con- 
gress may  be  snsceptlble  of  a  construction 
which  wHI  allow  tiie  discoverer  of  a  vein  a 
reasonable  time  to  trace  Ita  course  b^ore 
b^ng  cmnpelled  to  define  his  surface  claim, 
and  in  the  meantime  be  ^tected  In  his  right 
to  1,600  feet  of  the  vein;  but  no  such  ques- 
tion was  presented  by  the  record,  and  fm*- 
ther  on  in  tile  <qplnion  it  Is  distinctly  stated 
tiiat  the  court  does  not  decide  how  soon  after 
the  discovery  of  a  vein  the  location  must 
be  dlsUnctily  maAed  on  the  ground,  so  that 
its  boundaries  can  be  readily  traced,  as  re- 
quired by  the  act  of  cmgress.  The  holding 
in  Fi«ld  V.  Orey.  1  Arts.  404,  25  Pac  793,  ia 
that  the  party  in  possession  of  a  mining 
<!lalm  may  hold  the  surface  while  he  la  see- 
ing for  a  vein  or  lo^  believed  to  exist  there- 
in, as  against  all  parties  not  having  a  better 
ri^t  thereto,  which  is  simply  an  application 
of  the  genoal  doctrine  tiiat  one  in  possession 
of  real  property  may  hold  the  possession  as 
against  all  persons  CTcept  some  one  who 
can  ahow  a  better  ri^t  thereto.  The  other 
cases  refored  to  are  all  from  Colorado,  in 
which  state,  aa  we  have  already  said,  thore 
is  a  statutory  provisimi  allowing  a  spedflc 
loigtti  of  time  after  the  discover  in  wbitih 
to  make  exploration  before  being  compelled 
to  locate  the  claim  by  marking  Its  surface 
boundaries,  and  hence  have  no  application  to 
the  question  presented  by  this  record.  Bo 
mucA,  ttierefWe,  of  the  decree  of  the  court 
bdow  as  ordered  and  decreed  that  plaintiffs 
are  entitled  to  the  possession  of  the  disputed 
area  is  afBrmed,  but  we  do  not  think  the 
evidence  Justtfles  the  decree  against  the  de- 
fendants for  mon^,  and  In  that  respect  the 
decree  appealed  from  will  be  modified; 
nelttier  party  to  recova:  costs  in  this  court. 
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HTJSBAUDS  T.  MOSIER. 
(Sopreme  Court  of  Oregon.    June  20,  1894.) 
Swamp  Lands— Defadlt  of  Applicakt— Fob 

rEITURH. 

1.  Act  Oct.  26,  1870,  permitted  any  adult 
dtizen  to  apply  to  parchase  swamp  lands,  pay* 
ing  20  per  cent  of  the  price,  and  at  any  time 
within  10  years  thereafter,  on  proof  of  rec- 
lamation and  payment  of  the  balance,  enti- 
tled him  to  a  patent,  and  provided  that  after  ex- 
piration of  the  10  years  all  lands  "upon  whirfi 
no  such  proof  of  reclamation  and  payment  hiid 
been  made  ehail  revert  to  the  state,  and  the 
mon^  paid  thereoD  shall  be  forfeited."  Held 
that  the  time  Scr  making  proof  of  redamation 
and  payment  was  of  the  essence  of  the  contract, 
and  it  was  competent  for  the  le^ialattire  to  de- 
clare forfeiture  on  default  therein,  as  !t  did  by 
Act  Feb.  IG,  1887. 

2.  Act  Oct.  18,  1878,  S  10,  proTiding  that 
when  an  application  for  swamp  land  had  been 
regularly  made,  and  the  law  complied  with, 
and  the  20  per  cent,  of  the  price  paid,  the  ap- 

EUcant  should,  on  payment  of  $2.50  per  acre 
efore  January  1.  1880,  receive  a  conveyance 
without  the  proof  of  reclamation  required  by 
Act  Oct.  26,  1870,  did  not  waive  the  proof  and 
payment  provided  for  hy  that  act  unless  the 
$2.60  were  actually  paid. 

Appeal  from  dreuit  conr^  Waaco  connty; 
W.  L.  Bradshaw,  Judge. 

Action  by  S.  K.  HuBbands  against  3.  H. 
Mosler  to  recover  land.  Judgment  for  de- 
fendant.   Plaintiff  atipeals.  Affirmed. 

Geo.  E.  Oliamberlain,  for  appellant  E.  S. 
Wilson,  for  respoindent 

BEAN,  J.  The  facta  In  this  case  are  that 
on  October  20,  1870,  the  legislature  of  this 
state  paused  "An  act  providing  for  the  selec- 
tion and  sale  of  the  swamp  and  overflowed 
lands"  granted  to  the'  state  by  the  act  of 
conyre?8  of  ilarch  12,  1860.  Laws  1870,  p. 
M.  This  net  of  the  legislature  required  the 
selection  of  such  lands  to  be  made  under  the 
direction  of  the  commissions  of  lands,  who 
wns  required  to  make  out,  and  file  in  his 
oflfce.  and  in  the  office  of  the  count?  clerk  of 
the  county  where  the  lands  were  located,  a 
map  of  the  lands  so  selected,  and  to  give 
public  notice  of  such  selection,  approval,  and 
fUlng,  foF  four  weeks,  successively,  in  some 
weekly  newspaper  published  In  such  county, 
or  if  no  newspaper  was  published  In  the  coun- 
ty, then  in  such  newspaper  as  he  might  select 
to  an  adjoining  county.  It  directed  the  com- 
misalonor  to  sell  the  lands  so  selected  at  not 
less  thun  one  dollar  per  acre,  and  provided 
that  any  i>erson  over  the  age  of  21  years, 
who  was  a  citizen  of  the  United  States,  or 
had  declared  his  intention  of  becoming  such, 
might  apply  to  the  commissioner  to  piu-chHse 
any  tract  or  tracts  thereof,  designating  the 
same  by  the  actual  survey,  or,  if  no  survey 
had  b(>en  mndo,  then  by  nrtiflclal  or  natural 
landmarks.  Within  00  days  from  the  date 
of  publication  of  notice  as  aforesaid,  tlxe  ap- 
plicant was  required  to  pay  20  per  centum  of 
•  the  purchase  ixclce,  for  wlitch  a  receipt  was 
Issued  to  him,  and  at  any  time  within  ip 
years  thereafter,  on  proof,  to  the  satisfaction 
oC  the  commissioner,  that  the  lands  "bad 


been  drained  or  otherwise  made  lit  for  cnltJ- 
vatlon,"  and  tlie  payment  of  the  balance  of 
the  purchase  price,  he  was  entitled  to  a  pat- 
ent for  the  land  so  reclaimed;  but  a  success- 
ful cultivation.  In  "either  grass,  cereals  or 
vegetables  for  three  years,"  Is  mad©  a  suffi- 
cient reclamation.  It  was  fnrth«r  provided 
that,  at  the  expiration  of  10  yeara  ftrom  and 
after  the  first  payment,  all  lands  "upon 
which  no  such  proof  of  reclamation  and  pay- 
ment had  been  made  shall  revert  to  the  state 
and  the  money  paid  thereon  shall  be  forfrft- 
ed."  On  October  18,  1878,  the  legislature 
passed  an  act  provadlng  for  the  "sdecttMi, 
location  and  sale  of  state  lands,"  Including 
swamp  and  overflowed  lands,  and  expressly 
repealed  the  act  of  1870.  Laws  1878,  p. 
41.  By  this  act  the  selectlcms  were  still  to 
be  made  by  the  governor,  as  commisslonor, 
but  the  power  of  sale  was  Tested  In  the 
board  of  commissiona«  for  the  sale  of  school 
and  university  lands,  consisting  of  the  gov- 
ernor, secretary  of  state,  and  state  treasurer, 
and  the  quantity  one  person  might  pur- 
chase was  limited  to  320  acres.  Section  9 
declared  void,  and  of  no  fwce  or  effect,  all  ap- 
plications for  tbe  purchase  of  swamp  and 
overflowed  lands,  made  prior  to  the  passage 
of  the  act,  which  had  not  been  r^:ularly 
made  In  accordance  with  the  law,  or  which 
were  regularly  made,  and  the  applicant  had 
not  fully  compHed  with  all  tbe  terms  and  re- 
quirements of  the  law  under  which  they 
were  made,  Including  the  payment  of  the  20 
per  centum  of  tbe  purchase  price.  Section  10 
provides  that  when  sttch  applications  have 
been  r^ulariy  made,  and  the  law  fully  com- 
piled with.  Including  the  payment  of  the  20 
per  centum  of  the  purchase  price,  the  appli- 
cant shall,  on  the  payn>ent  of  $2.50  per  acre 
for  such,  lands  at  any  time  prior  to  January 
1,  1880,  receive  a  conveyance  therefor  with- 
out the  proof  of  reclamation  required  by  tbe 
act  of  1870.  On  February  16, 1887,  tbe  legis- 
lature passed  another  act,  entitled,  in  part, 
"An  act  to  declare  void  certain  certificates  of 
sale,  and  to  foifelt  certain  lands"  (Laws 
1887,  p.  9>.  section  1  of  which  declares  void 
all  certificates  of  sale  of  swamp  lands  "on 
which  tbe  twenty  per  cmtnm  of  the  pur- 
chase tH'Ice  was  not  paid  prior  to  January  17, 
1870."  And  section  2  of  this  act  declares 
forfeited  all  swamp  lands  sold  under  the  act 
of  1870,  which  have  not  been  reclaimed  or 
paid  for  In  acccffdance  with  the  provisions  of 
said  act,  and  the  board  of  school  land  com- 
missioners la  authorized  to  cancel  the  cer- 
tiUcates  of  the  sale  thereof,  which  certifi- 
cates are  declared  void;  but  aei..al  settlers 
on  lands  Of  320  acres,  or  less,  who  had  paid 
their  20  per  centum,  wcr6  allowed  until  Jan- 
uary 1,  ISSO,  In  which  to  perfect  thetr  title, 
without  reclamation,  by  the  payment  of  the 
remaining  80  per  centum.  Aiid  by  section  8 
any  actual  settler  who  purchased  any  of 
■the  lands  mcnttoned  in  the  act  prior  to  Feb- 
ruary 1,  1887,  from  the  original  holder  of 
any  certificate  declared  forfeited,  could,  by 
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mfclrlng  satisfactory  proof  to  the  board  of 
Bodt  imrchase,  and  of  settlement  and  Im- 
■pns  I  ement  of  tbe  land,  obtain  a  deed  thereto, 
not  exceediiiK  640  ncres,  to  be  selected  In 
not  more  than  two  tracts.  Section  7  of  the 
flcc  provides  that  all  swamp  and  overflowed 
Janda  reTeitlnj;  to  the  state  under  tbe  pro* 
vidons  of  said  act  shall  be  Mid  aa  provided 
in  the  act  of  1878. 

This  suit  Is  brought  to  obtain  a  decree  de- 
rlarlnx  that  the  defendant  holds  tbe  title  of 
certain  swamp  lands,  purchased  by  him  ttoai 
the  state  under  the  aet  of  1878,  in  trust  for 
the  sole  use  and  bcneflt  ot  the  plaintiff,  and 
comes  here  on  appeal  f  nun  a  decree  of  the 
court  below  sustaining  a  demurrer  to  the 
complnint,  ttom  which  it  appears  that  on 
the  0th  day  of  March,  187^  one  John  M. 
Marden  made  an  api^catlon  In  due  form  for 
the  purchase  of  lot  4  In  section  82,  township 
3  N.  of  range  12  £!.  of  the  WUlamette  merid- 
ian, in  Wasco  county,  containing  20.66  acres, 
paid  20  per  centum  of  the  purchase  price, 
and  was  glvoi  a  recdipt  tberefw  as  required 
by  law;  that  Immediately  thereafter  he  en- 
tered into  the  actnal  poeaesston  of  said  tract, 
fenced  and  successfully  cnltiTated  the  same. 
In  cereals  and  grass,  for  more  than  three 
years  thereafttf,  and  remained  In  the  open, 
notorious,  and  peaceable  possession  thereof 
until  on  or  abont  the  13th  day  of  August, 
1886.  at  wUcA  time,  for  a  valuable  constd- 
eratJou,  he  sold,  transferred,  and  conveyed 
to  the  plaintiff  all  his  right,  title,  and  Int^ 
est  in  and  to  the  lands  above  referred  to, 
and  ever  since  said  date  the  plaintiff  has 
been,  and  now  is.  In  the  open  and  notortons 
pOBsessicm  and  occupancy  of  said  property; 
that,  through  oversight  or  Inadvertence,  the 
board  of  commissioners  failed  and  neglected 
to  note  in  the  records  of  tiielr  office  the  sale 
of  the  land  to  Harden,  and  th^eafter,  on 
or  about  the  26th  day  of  May,  1801,  and 
while  plaintiff  vras-in  the  peaceable  and  quiet 
possession  and  occupancy  of  said  lands,  the 
defendant  purchased  the  same,  and  rec^ved 
a  deed  therefbr,  under  the  act  of  1878,  with 
fall  knowledge  ot  the  plaintiff's  rights;  that 
IvDg  prior  to  the  eomm^cement  of  this  suit 
tiie  plaintiff  tmdered  to  the  board  the  bal- 
ance of  the  purchase  price  for  said  land, 
and  demanded  a  deed  thoreto,  which  the 
board  refused  to  execute  for  the  reason  that 
It  had  already  executed  a  deed  to  the  de- 
fendant tai  the  same  land. 

From  thla  summary  of  the  complaint,  it  ap- 
pears that  Maiden's  appllcatlou  to  purchase 
was  made  under  the  act  of  1870,  and  that 
at  the  time  of  the  sole  to  plaintiff,  more  than 
10  years  had  elapsed  from  the  date  of  his 
first  payment,  and  no  proof  ot  reclamation  or 
payment  ot  the  remaining  SO  per  centum  had 
been  made,  as  required  by  the  act  under 
which  he  purchased,  nor  has  he  or  plaintiff 
compiled  with  tbe  provisions  of  any  legisla- 
tive aet  waiving  such  default.  Under  these 
circumstances  the  contention  for  tlie  defend- 
ant Is  that,  by  the  terms  of  the  act  nnd^ 
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which  the  application  was  made,  "the  lands 
reverted  to  the  state,"  and  were  subject  to 
sale  and  disposition  under  the  act  of  1878  at 
the  time  defendant  purchased.  In  1891;  that 
is  to  say,  argument  of  bis  counsel  is  that  by 
the  terms  of  the  act  of  1870  the  time  of  pay- 
ment and  proof  of  reclamation  are  of  the 
essence  of  the  contract  between  the  state  and 
an  applicant  to  purchase  swamp  lands,  and 
ixpon  a  default  by  the  applicant  the  contract 
Is  at  an  end,  and  he  forfeits  bis  rights  there- 
under without  any  legislative  or  Judicial  dec- 
laration to  that  effect.  That  act  has  been 
judicially  construed  as  an  offer  for  sale  by 
the  state  of  swamp  lands  on  the  terms  therein 
mentioned,  and  that  an  acceptance  of  such 
offer  by  a  qualified  applicant,  and  a  com- 
pliance by  him  with  the  terms  of  the  act,  con- 
stituted a  contract  between  him  and  tbe  state 
for  the  sole  and  purchase  of  the  parcel  ot 
land  described  in  the  application,  "binding  on 
encU  of  them  until  relieved  therefrom  by 
some  substantial  default  of  the  otHtr  not 
overlooked  or  excused,"  and  is  protected  by 
the  constitution  of  the  United  States,  which 
declares  that  "no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts."  McCon- 
naugby  v.  Pomoyer,  43  Fed.  196;  Id..  140  U. 
S.  1,  11  Sup.  Ot  699.  It  was  held  in  the 
case  cited  that  the  act  of  1878  does  not  at- 
tempt to  Int^ere  with,  or  declare  forfeited, 
the  rights  of  applicants  under  the  law  of 
1870  who  were  not  In  default  at  the  time  of 
the  passage  of  the  act  o£  1878,  and  that  the 
act  of  1887,  in  so  far  as  It  attempted  to  do  so, 
as  to  appll^nta  not  In  default  Is  void,  as  bn- 
Ing  obnoxious  to  the  provlslou  of  the  consti- 
tution quoted.  The  effect  of  the  decision  of 
Judge  Deady.  as  well  as  that  of  the  supreme 
court  of  the  United  States,  in  the  case  re- 
ferred to,  as  we  understand  it  is  that  au  ap- 
plicant for  the  piu-chase  of  swamp  land  un- 
der the  act  of  1870  has  a  contract  v^ltb  the 
state  from  the  time  of  the  filing  and  accept- 
ance of  his  application,  which  cannot  be  re- 
pudiated by  the  state  so  long  as  he  complies 
with  the  terms  of  the  act  and  that  he  is  en- 
titled to  complete  his  purchase  under  such 
act,  although  In  the  meantime  It  may  have 
been  r«i>enled.  But  this  case  does  not  decide 
that  either  the  act  of  1878  or  1887  Is  void,  In 
so  fur  as  they  declare  forfeited  applications 
in  which  the  purchaser  or  applicaut  was  iu 
default  at  the  time  of  their  passage.  Nor 
was  the  question  presented  or  considered  as 
to  the  effect  of  neglect  by  an  applicant  to 
comply  with  the  act  of  1870  In  makJug  proof 
of  reclamation  and  final  payment  within  the 
time  specified.  I^om  the  construction  of  the 
act  of  1878  adopted  by  tlie  supreme  court  of 
the  United  States,  It  is  uuuiifest  that  it  did 
not  affect  Marden's  rights,  because  at  the 
time  of  Its  passage  he  was  not  In  default,  as 
he  had  previously  paid  the  20  per  centum, 
and  the  time  in  which  he  was  required  to 
make  the  final  payment  had  not  yet  ehipsed. 
The  Inquiry  then  Is  whether  or  not  Marden's 
subsequent  failure  to  moke  proof  of  redama- 
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tlon  and  payment  witbin  the  time  required 
by  the  act  of  1870,  and  plaintiff's  neglect  to 
avail  himsdJ  of  the  provisione  of  the  act  of 
1887,  had  the  effect  to  relieve  the  state  from 
liability  under  the  contract.  We  think  it 
cannot  be  successfully  contended  that  the 
state  lacked  power  to  provide,  as  one  of  the 
terms  of  the  contract  for  the  sale  of  Its 
swamp  land,  that  time  of  payment  and  proof 
of  reclamation  should  be  of  the  essence  of  the 
contract,  and  that,  on  a  failure  by  the  appli- 
cant to  comply  with  such  terms,  his  right  to 
purchase  should  cease,  and  his  contract  be  at 
an  end;  and  this,  ft  seems  to  us.  Is  the  mani- 
fest effect  of  the  act  of  1870.  By  that  act 
the  state  offered  for  sale  Its  swamp  lands  on 
certain  terms  end  conditions,  among  which 
was  that  the  applicant  should,  within  90  days 
after  the  publication  of  the  notice  of  the  map 
thereof  being  filed  in  the  county  clerk's  office, 
make  the  first  payment  of  20  per  centum,  and 
within  10  years  thereafter  reclaim  the  land, 
and  pay  the  remainder  of  the  purchase  price. 
And,  as  a  condition  precedent  to  the  Issu- 
ance of  a  patent,  It  required  that  the  appli- 
cant should  prove  to  the  satisfaction  of  the 
commissioner  that  the  land  had  been  drained, 
or  otherwise  made  fit  for  cultivation,  and  de- 
clared in  positive  terms  that,  at  the  expira- 
tion of  10  years  from  and  after  the  first  pay- 
ment, all  swamp  lands  upon  which  no  such 
proof  of  reclamation  and  payment  has  been 
made  "shall  revert  to  the  state  and  the  mon- 
ey paid  therefor  shall  be  forfeited."  From 
these  provisions,  it  Is  manifest  that  the  legis- 
lature Intended  to  provide  that  all  applicants 
to  purchase  swamp  land,  who  should  fall  to 
comply  with  the  act  by  making  proof  of 
reclamation  and  final  payment  within  10 
years  from  the  time  of  the  first  payment, 
should  forfeit  their  right  to  purchase,  and  the 
land  should  again  become  sobject  to  sale  and 
disposition. 

Pot  the  plaintiff.  It  Is  contended  that  success- 
ful cultivation  of  the  land,  In  grass  or  cereals, 
for  three  years,  dispensed  with  the  proof  of 
reclamation.  But  we  are  unable  to  so  construe 
the  law,  although  the  question  is  practically 
immat^al  In  this  case,  because  it  cannot  be 
claimed  that  successful  cultivation,  even  11 
it  rendered  proof  of  reclamation  unnecessary, 
would  dispense  with  the  necessity  of  mak- 
ing the  final  payment,  which,  by  the  act,  is 
made  a  condition  precedent  to  the  right  of 
an  applicant  to  obtain  title.  Before  a  patent 
can  issue  the  applicant  Is  required  to  prove, 
to  the  satisfaction  of  the  commissioner,  that 
the  lands  have  been  drained,  or  otherwise 
rendered  fit  for  cultivation,  and  also  to  make 
his  final  payment;  and  the  only  effect  of  the 
clause  referred  to,  it  seems  to  us,  is  that 
proof  of  successful  cultivation  for  tliree  yeara 
shall  be  sufficient  evidence  of  reclamation. 
Xor  do  we  think  the  act  of  1878  dispensed 
with  proof  of  reclamation  and  payment,  as 
required  by  the  act  of  1870,  unless  the  appli- 
cant availed  himself  tyt  the  offer  therein  con- 
tained, hy  the  payment  of  ^.50  per  acre  prior 


to  January  1,  1880.  The  act  of  1878  simply 
gave  an  applicant  under  the  act  of  1870,  who 
was  not  in  default,  an  option  to  pa>  f 2.50  per 
acre  within  a  certain  time,  and  obtain  a  title, 
without  proof  of  reclamfttlon.  If  he  so  desired, 
bnt  did  not  deprive  him  of  the  right  to  pro- 
ceed to  obtain  title  under  the  act  of  1870. 
which  was  a  part  of  his  contract,  and  bind- 
ing on  the  state,  so  long  as  he  compiled  with 
its  terms,  although  repealed  by  the  leglsla- 
tnre.  Ah  a  consequence.  It  would  seem  that, 
by  the  terms  of  the  contract  between  Marden 
and  the  state,  his  right  to  purchase  had  ceased, 
and  the  land  reverted  to  the  state,  freed  from 
his  daim,  at  the  time  plaintiff  purchased 
from  him,  and  tho^fore  he  had  no  interest 
in  the  land  which  he  could  sell  or  omvey. 
But  If  it  be  conceded  that  we  are  mistaken  In 
this  view,  and  a  legislative  declaration  of 
forfeiture  was  neceasary,  such  is  the  manifest 
effect  of  the  act  of  1887,  which  declared  for^ 
felted  all  swamp  or  overifiowed  lands  sold  un- 
der the  act  of  1870  which  had  not  been  re- 
claimed and  paid  for  in  accordance  with  the 
provlsicms  of  the  act,  except  that  actual  set- 
tlers, whether  original  ai^Ucants  or  porcbas- 
ers  from  such  original  applicants,  were  per- 
mitted to  perfect  tifle  to  a  certain  quantity 
of  laud  upon  CMuplylng  with  the  t&nan  and 
conditions  of  the  act  Bnt  no  right  is  daJmed 
In  this  case  under  Uils  saving  clause,  because 
It  Is  not  pretended  or  alleged  that  the  terms 
and  conditions  of  the  act  were  complied  with. 
At  the  time  at  the  passage  of  the  act  of  1887 
the  land  embraced  in  Marden's  application, 
although  it  had  t>een  reclaimed  by  succeasfol 
cultivation,  had  not  been  paid  for  In  accord- 
ance with  the  provisions  of  the  act  of  1870. 
and  was  therefore  declared  forfdted;  and,  as 
plaintiff  does  not  bring  himself  within  the 
saving  clause  of  the  act,  it  neoessarily  follows 
that  the  decree  of  tbe  court  below  miut  be 
affirmed. 


LOW  V.  RIZOR. 
(Supreme  Court  of  Oregon.  June  28,  1894.) 
iBaiGATios  —  RiQHTa  or  Pbior  Appropriator  — 

INCUEASB  OF  APPHOPKIATION  —  iSuBUTARlBS  Of 

Strram, 

1.  A  prior  appropriator  of  water  for  irripa- 
tion  pnnioaes  abnndona  faia  right  to  increase  the 
appropriation  by  failing  for  IH  years  to  increase 
the  area  cuitivatvU.  diirlug  which  time  subse- 
quent riehts  have  accrued. 

2.  The  right  of  appropriation  depends  upon 
tbe  applicatioo  of  the  water  to  tbe  intended  use 
and  notupoD  the  cajiacityof  the  irrigating  ditch. 

.i.  An  appronnntion  of  tbe  waters  of  a 
stream  to  a  beQeficiai  use  is  an  appropriation  of 
Its  tributarieii. 

Appeal  from  circuit  court,  Baker  connty; 
Morton  D.  Clifford.  Judge. 

Bin  for  an  Injunction  brought  by  Leonard 
Low  against  John  Rlzor.  From  a  decree  for 
plaintiff,  defendant  appeals.  Modified. 

This  Is  a  suit  to  enjoin  the  defendant  from 
diverting  the  waters  of  Alder  creek,  which 
flows  in  a  natural  dmnnel  tfarougfa  his  land, 
and  thence  In  an  easterly  dteeptlon,  throuA 
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plalnturs  adjoliiliis  UnlL  Tbe  futs  abow 
[bat  tbe  plaintiff.  In  1S66,  MtOeS  upon  a 
tnet  of  nnanorrcved  pnUie  land,  and  enlarged 
a  ditch  OwreoD,  1^  wblch  the  waters  of 
Alder  cre^  had  been  appn^xlated  a  tor- 
mer  occupant  of  said  tract,  and  in  1868  dng 
another  ditdi,  and  by  tbem  baa  diverted  the 
water  from  said  creek,  and  aj^opriated  It 
to  Irrigate  bis  cOltlyated  land,  condattos  of 
about  00  acres  of  meadow  and  6  acres  of 
orchard,  wblch  he  has  since  the  date  of  bis 
settlement  constantly  occupied;  that,  the 
township  in  which  said  land  is  eltoated  hav- 
ing been  sarrejvd  in  1874,  and  the  i^t  there- 
of baring  been  filed  in  the  local  land  office 
of  tbe  district  May  1, 1875,  the  plaintiff  made 
a  homestead  filing  upon  the  N.  ^  of  the  S.  W. 
14.  the  S.  B.  14  of  tlie  S.  W.  and  the  S. 
W.  %  of  tbe  S.  B.  ^  of  section  34,  In  town- 
ahlp  10  8^  of  range  ^  B.  of  the  Willamette 
meridian,  containing  100  acres,  and  embra- 
cing bis  cultivated  land,  and  on  March  1, 
1883,  received  a  patent  from  the  tJnlted 
States  for  said  tract;  that,  abont  1862,  one 
O.  W.  Hmnan  settled  upon  an  adjoining 
tract  of  public  land,  commonly  called  "Straw 
Rancb,"  now  owned  by  the  defendant.  buUt 
a  boQB^  and  dug  a  ditch  on  the  south  side 
of  said  creek,  capable  of  diverting  about 
20  Indies  of  water,  and  appropriated  a  part 
of  the  water  to  irrigate  a  small  garden,  and 
on  Blay  8,  1864,  he  conveyed  all  his  interest 
In  Straw  rancb  to  Hiram  Huffman,  wbo  that 
year  dug  another  ditch  on  the  nortb  aide  of 
said  creek,  capable  of  diverting  about  00 
Inches  of  water,  and  appropriated  a  part  of 
It  to  the  Irrigation  of  another  garden;  that 
Huffman  transferred  said  ranch  to  Valentine 
Gray,  who  took  possession  of  It,  and  culti- 
vated tbe  gardens  by  irrigation,  but,  being 
unable  to  make  payment  of  the  pundiase 
price,  restored  the  premises  to  his  said  gran* 
tor;  that  a  stage  company  buUt  a  house  and 
barn  on  said  Straw  rancb,  where  It  kept  tta 
stock  and  a  way  station,  but,  having  discon- 
tinued the  station  at  that  place,  the  buildings 
were,  in  I860,  sold  by  one  George  Atkinson 
to  tbe  plaintiff,  wbo  moved  them  to  his  own 
land;  that  Robert  Kitchen  was  the  next  oc- 
cupant of  Straw  ranch,  but  from  whom  he 
obtained  the  right  of  possesslou.  or  when  be 
established  his  residence  the'eon.  are  disput- 
ed facts  of  tbe  case;  that  Kitchen,  in  1879, 
transferred  bis  Interest  in  the  premises  to  S. 
A.  Hellner,  from  wbom  the  defendant,  by 
mesne  conveyances  and  transfers,  acquired 
possession,  on  May  10,  18S4:  that  defendant 
made  a  homestead  filing  upon  the  N.  %  of  the 
S.  a  the  N.  B.  14  of  the  S.  W.  14.  and 
tbe  S.  B.  14  of  tbe  N.  W.  of  section  33,  in 
said  township  and  range,  and  on  July  7, 1801, 
he  obtained  the  United  States  patent  for  said 
land;  that,  when  defendant  took  possession, 
tbe  cultivated  jwrtlon  of  Straw  ranch  con* 
sisted  of  a  gard^  containing  about  two  acres, 
and,  in  addition  to  tbe  old  ditches,  two  others 
bad  been  dog.— one  from  Straw  Banch  creek, 
and  the  other  from  Kitchen  creek,  tributaries 


of  Alte  enakt  that  Kltdns  aad  Ui  sno- 
coeswa  tn  tatenst  prtw  to  defendant  bad 
aroroiiriated  about  ^  Incbea  ot  water  t»  Ir- 
rlgate  said  garden,  and  the  excess  flowing 
in  tbe  dltdus  was  returned  to  Alder  creek, 
and  aivto^iated  by  ttie  plalntlfl;  that  tiie 
defendant  and  bis  predecessors  have  for 
m<Mre  than  ten  years  used  tbe  wat^v  of 
Straw  Ranch  credc,  wblch  furnishes  about 
five  Inches  tUl  about  the  Ist  of  July,  when  It 
dries  np,  but  that  he  has  not  used  the  water 
flrom  Kitchen  creek  more  than  three  oc  four 
years;  that,  tn  1890.  he  Irrigated  a  small 
garden  by  diverting  tbe  waters  of  a  spring 
which  discharged  into  Alder  creek,  and  In 
the  fi^owlng  year  be  dng  another  ditch  from 
Alder  creek,  which  diverts  about  tour  Inches 
of  water;  that  the  defendant,  since  1884, 
has  increased  the  area  of  his  cultivated  land 
from  two  to  forty  acres,  and.  with  the  water 
so  diverted,  raises  aceilott  crops  of  hay» 
grain,  fruit,  and  vegetables,  but,  deprived  of 
the  use  of  the  water,  bis  land  would  be  ren- 
dered nearly  vaJnetess.  Tbe  platntlfC.  fw 
cause  of  suit,  alleges  a  prior  apprf^julatlon 
of  all  the  watws  of  said  Aider  cre^  and  an 
unlawful  diversion  by  the  defendant,  who, 
for  answer,  after  denyhig  the  material  al- 
legations of  the  complaint,  alleges  that  his 
grantors  and  predecessors  made  the  prior 
appropriation;  that  he  and  they  have  ac- 
quired a  right  to  the  water  of  said  creeks 
by  an  adverse  user  thweof ;  and  that  plain- 
tiff seefes  to  obtain  the  water  for  speculative 
purposes.  A  reply  having  put  In  issue  the  al- 
legations of  new  matter  cont^ed  In  the  an- 
swer, the  cause  was  referred  to  J.  li.  Band,  to 
take  testimony  and  report  the  same,  with  his 
findings  of  fact  and  law  tha*eon;  and  tbe 
referee,  having  found  that  defendant  and 
his  predecessors  had  acquired  a  right  by  ad- 
"rerse  user  of  all  tbe  waters  of  Straw  Ranch 
creek,  that  plaintiff  was  the  prior  appro- 
prlator  of  the  waters  of  Alder  creek  to  the 
extent  of  65  Inches  under  a  6-inch  pressure, 
and  that  defendant  was  entitled  to  the  next 
SO  inches,  measured  under  like  pressure, 
recommended  a  decree  according  to  said 
findings.  The  court,  however,  modified  the 
report  of  the  referee,  and  found  that  the  de- 
fendant  and  hts  predecessors  made  the  prior 
appropriation  of  one-fifth  of  tbe  natural  flow 
of  the  waters  of  said  Alder  treek,  at  no 
time  to  exceed  20  inches;  decreed  a  per- 
petual Injunction  against  the  diversion  of 
more  than  that  quantity;  and  awarded  plain- 
tiff his  disbursements  for  clerk's  and  sheriff's 
fees,  and,  with  this  exception,  each  party  to 
pay  his  own  costs,— from  which  decree  the 
defendant  at^eals. 

Olnurtead  &  Courtney,  tot  appellant   Wit ' 
llama  ft  Smith,  fm  respondaLt 

MOORB,  3.  (after  stating  tbe  facts).  The 
defendant  contends  that  Robert  Kitchen  ob- 
tained possesion  of  Straw  ranch  In  1866, 
from  Huffman,  after  Gray'a  relinqulshm«it, 
and  occupied  tbe  premises  from  ti^t  time 
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untn  that  the  absemie  of  record  evi- 

dence of  transfers  of  the  premises  showing 
the  chain  of  title  Is  due  to  the  loss  of  two 
Tolnmes  of  the  county  records;  and  that  he 
has,  by  other  erldence,  Joined  his  possession 
to  that  of  Herman,  the  orl^nal  settler;  and 
that  plaintiff  acquired  no  Interest  In  Straw 
ranch  by  the  purchase  of  the  buildings  from 
the  stage  company;  while  the  plaintiff  con- 
tends that  by  his  purchase  he  secured  pon- 
sesslon  of  the  premises;  that  he  abandoned 
the  same,  together  with  the  ditches  and  right 
of  appropriation  of  water  thereby;  and  that 
Straw  ranch  remained  unoccupied  from  1866 
to  3871,  when  Kitchen  took  possession  of  It 
as  vacant  public  land.  The  iaw  Is  well  set- 
tled In  this  state  that  ImproTements  made 
upon  the  public  lands  of  the  United  States 
can  be  transferred  by  a  voluntary  surrender 
of  the  possession  of  such  lands,  and  that  the 
transferee  without  a  conveyance  becomes 
vested  with  all  the  right  hla  predecessor  had 
In  the  premises.  Hlndman  v.  Rlzor,  21  Or. 
112,  27  Pac.  13.  WhUe  there  Is  an  irreconcil- 
able conflict  In  the  evidence,  we  think  the 
trial  court  correctly  found  that  Kitchen  suc- 
ceeded to  the  rights  of  Huffman  In  Straw 
ranch,  and  that  the  defendant's  possession  Is 
Joined  to  that  of  Herman,  the  original  settler; 
but  we  are  not  prepared  to  say  that  the  ap- 
propriation was  prior  to  that  made  by  the 
plaintiff.  A  ditch  had  been  dug  from  the 
creek,  and  the  water  diverted  and  appropriat- 
ed to  Irrigate  plaintiff's  claim  prior  to  his  set- 
tlement thereon,  In  1866;  but  It  does  not  ap- 
pear from  the  evidence  when  this  ditch  was 
completed,  and  hence  It  Is  Impossible  to  say 
who  has  the  prior  right.  Assuming  that  de- 
fendant has  It,  he  would  be  entitled  to  divert 
and  appropriate  a  sufficient  quantity  of  water 
to  irrigate  his  land  If  his  grantors  and  prede- 
cessors in  Interest  prosecuted  the  cultivation 
of  It  with  due  and  reasonable  diligence. 
Hlndman  v.  Rlzor,  supra;  Simmons  v.  Win- 
ters. 21  Or.  33,  27  Pac.  7;  Cole  v.  Tx)ffan  (Or.) 
33  Pac.  568.  The  evidence  conclusively  shows 
that  from  the  time  the  water  was  first  divert- 
ed until  the  defendant  secured  possession.  In 
1884,— a  period  of  20  years,— only  about  two 
acres  of  land  had  been  reduced  to  cultivation, 
from  which  It  would  appear  that  Robert 
Kitchen  had  no  intention  of  farming  Straw 
ranch.  What  constitutes  a  reasonable  time 
within  which  the  waters  of  a  stream  should 
be  appropriated  to  some  beneficial  use.  In  or- 
der to  establish  a  right  tiiercto,  Is  a  question 
of  fact  dependent  upon  all  the  circumstances 
of  the  case.  The  evidence  shows  that  while 
Kitchen  or  his  son  cultivated  the  small  gar- 
den each  year,  and  that  tlie  former  claimed 
to  be  In  the  legal  possession  of  the  premises 
from  1866  to  187d,  he  spent  the  most  of  his 
time  In  another  neighborhood,  mining,  and 
during  13  years  not  a  single  acre  was  added 
to  the  area  of  cultivated  land.  We  think 
Kitchen,  during  that  time,  should  have  en- 
larged the  cultivated  tract,  and,  failing  to  do 
so,  he  abandoned  the  right  to  tocrease  the 


appropriation.  The  'present  right,  therefore, 
to  appropriate  watw  for  the  Inrigaticm  of 
Straw  ranch,  nrasL  be  confined  to  the  qnantt- 
ty  necessary  to  properly  irrigate  the  garden 
maintained  by  him.  The  defendant's  rl^t 
cannot  be  enlarged  because  water  In  excow 
of  the  appropriation  has  been  flowing  through 
the  ditches  upon  Straw  ranch,  and  returned 
to  the  creek,  to  be  appropriated  by  the  plain- 
tiff. The  right  of  appropriation  does  not  de- 
pend upon  the  size  or  capacity  of  the  irrigat- 
ing ditdi,  but  upon  the  application  of  the 
water  to  the  intended  use  (Ft.  Morgan  Land 
&  Oanal  Oo.  v.  South  Platte  Ditch  Co.  [Colo. 
Sup.]  30  Pac.  1032);  and  since  the  applica- 
tion, prior  to  defendant's  possession,  was 
confined  to  the  irrigation  of  the  garden,  his 
right  can  be  no  greater  than  that  possessed 
1^  his  grantora  and  predecessora  in  interest, 
where  suteequeait  rights  have  attached. 

To  constltote  a  valid  appropriation  of  wa- 
ter, three  elements  must  always  exist:  Fh^t. 
an  Intent  to  apply  it  to  some  beneficial  use, 
existing  at  the  time  or  coDtemj^ated  in  the 
fatnre;  secoDd,  a  dlverrioo  from  the  natural 
channel  by  means  of  a  ditch,  canal,  or  other 
structure;  and,  third,  an  application  of  It, 
within  a  reasonable  time,  to  some  useful  in- 
dustry. Blnck's  Pom.  Water  Rtgftts,  48-61. 
There  having  been  a  failure  to  make  the  ap- 
plication of  the  water  to  the  Irrigation  of  the 
land  wtthln  a  reasonable  time,  one  of  the  de- 
ments of  a  valla  appropriation  Is  lacking; 
and  heaoa  the  defendant's  claim  to  a  prior 
appropriation  In  excess  of  the  quantity  nec- 
essary to  irrigate  the  garden  must  falL  The 
idalntiff  has  craistantly  for  more  than  25 
years  diverted  and  appropriated  the  water  of 
said  Alder  creek  after  it  flowed  through  the 
ditches  on  Straw  ranch;  and.  If  he  were  not 
a  prior  approprlator,  he  has  In  the  mean- 
time acqtiired  the  right  to  use  a  sufficient 
quantity  tb  Irrigate  his  cultivated  land,  sub- 
ject, howeVer,  to  the  defendant's  right  to  ap- 
propriate sufficient  to  Irrigate  the  garden, 
maintained  by  Kitchen;  and.  If  the  appro- 
priation of  the  water  to  Irrigate  defendant's 
garden  was  not  prior  to  that  of  plaintiff's, 
then,  by  a  continuous  use  of  It  fbr  more  than 
10  years  under  a  claim  of  right  liy  the  defend- 
ant and  his  grantora  and  predecessors  In 
Interest,  a  right  has  been  acquired  to  con- 
tinue such  use  to  that  extent,  and  also  to  the 
appropriation  of  the  waters  from  Straw  ranch 
creek.  The  record  shows  that  the  plaintiff, 
on  September  24,  1884,  granted  to  the  Ore- 
gon Railway  &  Navigation  Company,  and  to 
its  successors  and  assigns,  the  perpetual  right 
to  take  water  for  all  legitimate  purposes 
from  such  place  on  Alder  creek  as  said  com- 
pany or  Its  agents  might  select,  and  that 
In  pursuance  of  such  grant,  said  company 
laid  a  pipe  to  a  point  on  said  creek  about 
four  or  five  miles  above  plaintiff's  point  of 
diversion,  and  diverted  about  two  inches  of 
water  to  a  tank  erected  on  its  line  of  rail- 
way and  used  to  supply  Its  ei^nes.  From 
this  grant  the  defendant  int&^  that  ^dntlff 
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seeks  to  enforce  his  claim  to  the  use  of  the 
water  of  said  croek  for  speculatlTe  purposes. 
The  railroad  company  Is  not  a  party  to  this 
Fnlt,  and  hence  any  conclusion  upon  the  valid- 
ity of  the  grant  to  It  would  be  mere  dictum. 
So  far  as  the  rights  of  the  plaintiff  and  de- 
fendant are  concerned,  the  grant  wonld 
amount  to  a  change  of  plalntlfTs  point  of 
dlverrfon;  but,  since  the  record  shows  that 
there  is  sufficient  water  In  the  channel  of  the 
creek  at  the  point  of  defendant's  diversion  to 
supply  his  appropriation,  he  cannot  be  In- 
jured by  It. 

The  defendant  testified  that  Kitchen  had 
never  appropriated  more  than  six  Inches  of 
water  to  the  Irrigation  of  the  said  garden, 
and  hence  we  conclude  that  quantity  suffi- 
cient for  such  purpose,  and  the  measure  of 
defendant's  right  which  he  may  alternately 
divert  from  Alder  creek  under  a  six-fndi  pres- 
sure at  the  head  of  either  the  old  or  tiie  new 
ditch,  la  addition  to  the  waters  of  Straw 
Ranch  creek.  Inaannieh  as  the  appropriation 
ot  the  waters  of  a  stream,  when  applied  to  & 
henefid^  use,  has  the  effect  of  appropriating 
the  tributaries  also  <Low  t.  Bchaffer  [Or.]  33 
Pac.  078),  the  plahrtlff  Is  entlOed  to  the  unin- 
terrupted flow  Into  Alder  creek  of  the  waters 
of  Kltcben  creek  and  said  spring,  so  that  be 
may  have  the  use  of  ISO  Inches  (rf  water 
from  said  Alder  creek,  less  2  lncb«i  granted 
to  the  railroad  company,  measured  at  the 
points  of  diversion  und«*  a  e-inch  pressure.  If 
there  be  that  quantity  remaining  after  sup- 
plying  the  defendant's  appropriation.  The 
decree  of  the  court  beloW  will  therefore  be 
modlflcd,  and  one  entered  bere  in  accordance 
with  tbis  opinion. 


snLLEH  V.  HIESCHBKRG. 

,  (Supreme  Court  of  Oregon.   July  5.  18&4.) 

Action   bt  Wabkhoushmas— Shtfment  T9 
wbohg  pebson—ilecovkry—r  leading 

AMD  PBOOP. 

1.  A  complaint  alloRiui?  that  plaintiff,  a 
warehouseman,  whh  induced  by  fhe  fraudulent 
represent RtloDs  of  defendant  to  ship  him  a  oer- 
tam  quantity  of  wheat,  which  defendant  con- 
verted, will  Bupport  a  judgment  for  plaintiff  for 
the  value  of  the  wheat  as  for  goods  sold  dod 
ddivert'd,  though  the  evidence  fatia  to'  show 
that  its  delivery  was  procured  by  fraud. 

2.  The  fact  that  the  statute,  prohibits  a 
warehouseman  from  shipping  grain,  for  which 
a  reeoipt  has  been  given  hy  him,  without  the 
written  assent  of  the  holder  (Hill'ti  Code,  99 
42111—1207),  doeH  not  itreveot  a  recovery  by  the 
warobonsenian  in  assumpsit  for  wheat  sliippod 
without  a  receipt,  on  the  ground  that  he  is  In 
"pori  deheto."  where  the  evidence  Bhowa  that 
plaintiff  BUM>o8ed  defendant  bad  the  receipta, 
and  would  turn  them  over  on  demand;  as,  to 
prevent  a  recovery  in  such  case,  there  must  be 
a  maoifest  intent  on  the  part  of  the  bailee  to 
dispose  of  the  wheat  to  the  injury  of  the  bail- 
ors. 

Appeal  from  circuit  court.  Polk  county; 
George  H.  Burnett,  Judge. 

Actlosi  by  J.  E.'  Mm«r  agalnat  H.  HlrBch- 
berg.  There  was  a  Judgnwnt  for  plaintiff, 
and  both  parties  appeaL  Afllnued. 


O.  B.  Wolverten  and  N.  L.  BnUor,  fbr  plalD' 
tiff.  J.  W.  WhaUey.  M.  Ij.  Pines,  ftnd  X  J. 
Daly,  for  defendant. 

PBR  cnmiAM.  Ttals  la  an  sctkm  to  r»> 
cover  tbe  value  of  10,211  bushels  ctf  wheat* 
sold  and  delivered  to  tbe  d^endaut  by  U 
Bentley,  plaintiff's  assignor.  It  Is,  In  rab- 
Btftnce,  aUeged  that  from  1S87  to  1890,  In- 
clusive, Bentley  was  engaged  In  tbe  ware- 
house and  storage  business  at  Independence, 
Or.,  and  received  for  storage  large  qnantl- 
tles  of  wheat,  Issned  receipts  therefor,  and 
agreed  to  ddtver  tbe  same  upon  tbe  order  of 
tbe  perwms  entitied  thereto;  tbat  tbe  def^d- 
ant  during  said  years  purchased  wheat  stored 
In  said  warehouse  from  tbe  owners  tbereof, 
and,  at  divers  times,  falsely  and  fhiodulent- 
ly  r^resented  to  Benttey  that  be  was  the 
owner  of  and  bad  purchased  large  iioantltles 
of  said  wbeat  tu  otoragev  and  that,  wen 
knowing  said  rcfvesentatloBB  to  be  tblse  and 
fraudulent,  and  with  Interat  tfr  d^aud,  m- 
dered  and  directed  bim  at  dtrers  times  to 
^Ip  for  and  dtittrer  to  tbe  defesdant  largtt 
amoonte  of  wbeat,  to  wit;  84,007  10/90  bosh- 
elB,  and  ttuit,  relying  upcm  said  r^resento- 
ttonn,  and  being  deceived  -Oiereby,  tbe  aald 
Bendey,  as  eudt  warehouseman,  shipped  for 
Mid  dsUvered  to  tbe  defendant  that  amount 
of  wbeat;  that  tbe  defendant,  during  said 
years,  owned  only  73,796  busbela  of  the  wbeat 
so  stored  In  oald  worclionse;  that  plalntifl 
bad  ditfy  demanded  tUe  return  of  10,211  buBb- 
cds  of  said  wheat  Inm  tbe  defendant;  but 
that  be  nfosed  return  tbe  same,  ot  aby 
part  ttuxM,  and  bad  unlawfully  converted 
It  to  bla>  own  use;  that  plalBtlflC  was  at  an 
times,  since  tbe  storage  of  said  10,211  bushels 
ot  wheat,-  lawfully  entitled  to  fbe  possesdcm 
thereof,  or  to  f8,18T.aO,  Its  vftlne;  and  that; 
by  teasMi  ot  ssid  unlawful  oonvw^n,  be 
wns  damaged  In  that  amount,  for  whieb, 
with  tnterest  and  costs,  be  prayed  judgment. 
The  defendant,  after  den^ng  the  material 
allegations  ot  Ibe  complaint,  alleged  that 
during  said  yeats  he  was  the  owner  of  99,229 
bnshelB  of  wheat  stored  In  said  warehouse, 
of  whl(^  he  had  received  only  84,007  10/60 
bushels;  that  he  was  also  the  own^r  of  13,- 
692  busfaela  of  wheat  stored  In  daggett's 
warebouse  at  Independence,  which  wheat 
was  delivered  to  Bentley,  with  the  undet^ 
standing  that  it  should  be  deducted  from 
said  84,007  bushels,  leaving  only  70,315  7/60 
bushels  so  shipped  for  defendant  Tbe  de- 
fendant also  alleged  that,  at  the  dose  of 
each  shipping  seasun,  he  bad  an  accounting 
with  said  Bentley,  and  finally,  on  April  1, 
1801,  they  had  a  fall,  fair,  and  complete  set- 
tlement of  and  concerning  all  matters  of 
bmdness  between  them.  Including  all  wheat 
transactions;  and  It  was  fotmd  upon  such 
settlement  that  there  was  due  and  owing  to 
the  defendant  $46.18,  for  which  sum  Bentley 
gave,  and  the  defendant  now  holds,  bis  prom- 
issory note.  Tbe  aUegatloin  of  new  matter 
contained  la  tba  oxtswer  baring  teen  denied 
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b7  the  reidy,  the  cause  was,  bjr  consent  of 
parties,  referred  to  W,  B.  McFadden,  to  take 
evldecme,  and  report  his  findings  of  fact  and 
coocluBlons  of  law  therefrom.  After  the  ac- 
tion was  commenced,  L.  Bentley  haring 
made  a  general  assignment  for  the  benefit  of 
his  creditors,  J.  B.  MUler,  his  asstgnee,  was, 
by  order  of  the  court,  substituted  as  plain- 
tiff. The  referee,  baring  found  for  the  plain- 
tiff upon  all  the  Issues  of  fact,  as  a  concla- 
sion  of  law  theretrom  also  found  that  plain- 
tiff was  entitled  to  recover  from  the  defend- 
ant $7,703,  with  Interest  at  8  per  cent  from 
December  15,  1888,  and  the  further  sum  of 
$178.75,  with  like  Interest  from  January  29, 
1891,  and  the  costs  and  disbursements  of  the 
action.  The  court,  at  the  hearing  of  the 
motions  to  affirm  and  set  adde  the  findings 
of  the  referee,  modified  th«n  In  part,  and 
found  that  the  allegations  of  fraud  in  the 
complaint  were  not  supported  the  evi- 
dence; that  plaintiff  was  not  entitled  to  in- 
terest; and  rendered  Judgment  against  the 
defendant  for  |7,8Sl.'ro,  the  Talue  of  the 
wheat  at  the  time  of  the  couTcrslon.  with  in- 
terest from  the  date  of  the  Judgment,  togeth- 
with  the  costs  and  disbursements  of  the 
action,  from  which  Judgment  the  defendant 
appeaUi  The  plaintiff  also  ivpeals  from  the 
part  thereof  modifying  the  rep<xt  of  the  ref- 
eree. 

Both  the  referee  and  court  have  found  the 
guanti^  of  wheat  the  defendant  obtained 
from  Bentley,  together  with  Its  value,  and, 
there  being  In  the  record  sufficient  evidence 
to  support  the  findings,  they  become  equiva- 
lent to  the  special  verdict  of  a  Jury;  hence  It 
only  remains  to  be  seen  whether  the  com- 
plaint contains  a  sufficient  statemoit  of  facts 
to  warrant  the  conclusion  reached.  This  is 
not  an  action  purely  for  deceit  The  deceit 
alleged  Is  Important  only  as  an  element  to 
sustain  the  action  In  its  aspect  as  one  of 
trover.  If  we  view  the  case  In  the  light  of 
an  action  of  trover.  It  Is  necessary,  in  order 
to  sustain  the  action,  that  the  fraud  be  shown, 
and  that  it  was  the  Inducement  which  led 
Bentley  to  part  with  his  property  In  the 
wheat  There  Is  no  question  but  that  he  In- 
tended to  part  with  his  property  therein, 
and  to  vest  it  In  the  defendant  But  there 
Is  not  In  our  Judgment  any  testimony  to  sus- 
tain the  allegation  of  fraud.  The  testimony 
shows  nothing  more  than  that  Bentley,  with- 
out any  representations  from  the  def«idant 
as  to  the  quantity  of  wheat  owned  by  him, 
shipped  10,211  bushels  upon  Hlnchbo'g's  or- 
der, for  which  he  has  not  been  paid.  The 
transaction  la  nothing  more  than  a  delivery 
of  proper^  at  the  special  Instance  and  re- 
quest of  the  defendant  for  which  he  has  not 
paid.  The  hlsttnry  of  the  transaction  shows 
an  ntttt  absoice  of  fraud  <ni  the  part  oi  the 
defendant  as  an  inducement  to  Bentley  to 
make  the  shipment  and  hence  the  court 
properly  modified  the  finding  of  the  referee 
In  this  respect  and,  by  so  doing,  eliminated 
the  question  of  trora  from  the  case. 


It  Is  sobetantlaDy  alleged  In  tiw  complaint 

that  the  defaidant  ordered  and  directed 
Bentley  to  ship  for  and  deliver  to  the  defend- 
ant large  quantltieB  of  wheat  a^gr^tlng 
84,007  bushels,  and  that  he  compUed  with 
this  request  and  delivered  the  wheat  and 
that  tbe  defendant  had  no  more  than  73,9% 
bushels  of  wheat  in  Bentley's  warehouse; 
and  the  allegation  that  the  defendant  con- 
verted the  difference  between  the  quantity 
stored  and  that  withdrawn  to  his  own  use, 
coupled  with  the  allegation  that  the  plaintiff 
is  damaged  thereby  In  the  sum  of  $9,187JiO,. 
the  value  of  the  wheat  la,  after  the  verdict, 
equivalent  to  an  allegation  that  the  defend- 
ant has  not  paid  fw  the  wheat  Thos,  when 
the  allegations  of  fraud  are  stripped  from 
the  complaint,  there  remains  enough  to  sus- 
tain a  Judgment  for  goods  sold  and  deliv- 
ered at  the  special  Instance  and  request  of 
the  defendant  for  which  he  haa  not  paid. 
Under  the  rule  that  findings  ^all  be  Uberail}: 
construed,  this  was  permissible.  Gonaiighty 
V.  Nichols.  42  N.  T.  83;  Suksdorfl  v.  Blgham, 
13  Or.  309,  12  Pac.  818;  Corbett  v.  Wreon 
(Or.)  35  Pac.  658. 

It  is  contended.  If  the  actim  be  considered 
In  assumpsit  that  under  the  statute  (sections 
4201-1207,  HUl's  Code)  prohibiting  a  ware- 
houseman from  shipping  any  grain,  for  wbldi 
a  receipt  has  been  given  by  him,  witbont  tbe 
written  assent  of  the  holdw  thereof,  when 
Bentiey  shipped  the  wheat  at  the  defendant's 
request  ha  violated  the  law;  that  the  par- 
ties are  in  pari  delicto;  and  that  the  rule 
"potiw  est  conditio  defendentis"  prevents  a 
recovery.  The  record  ^ows  tbat  Bentiey 
shipped  the  wheat  suppoqing  that  tiie  de- 
fendant had  the  necessary  receipts  from  the 
owners  thereof,  and  would,  when  called  up- 
on, surrender  them.  The  defendant  was  ex- 
t^ively  engaged  In  buying  wheat  and  Bent- 
ley had  every  reason  to  believe,  and  did  be- 
lieve, that  he  had  the  necessary  receipts  in 
his  possession.  There  must  be  a  manifest 
Intent  on  the  {tart  of  the  bailee  to  dispose  of 
the  goods  to  tbe  injury  of  the  owners,  to 
warrant  the  application  of  tbe  rule  Invoked. 
Here  there  was  no  such  Intent  on  Bentiey's 
part,  kdA  no  reason  exists  for  the  operation 
of  a  rule  that  r^putls  the  party  as  a  vrrong- 
doer. 

There  are  other  questions  presented,  but, 
after  a  careful  examination  of  the  record,  we 
condude  that  no  error  affecting  tbe  substan- 
tial rights  of  dther  party  Itaa  been  commit- 
ted. It  is  therefore  ordered  tliat  the  Judg- 
ment of  the  court  bdow  be  afflrmed.  and 
that  the  plaintiff  recovw  his  coata  and  dis- 
bursementa. 


(W  Vtab,  78} 

SILVA  V.  FIGKABD  et  al. 

(Supreme  Court  ot  Vtah.    Jane  4»  18M.) 

BviDSKca— SsLr-SsBvine  DiousiTioiia 

Prior  statements  of  a  party  to  an  so 
tion  sre  not  admissihle  to  corrobonte  his  tas> 
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Hmoaj  wben  tKe  cireamstanees  mrronsdlDg 
him  «t  the  time  the  atatemaitB  were  mede  show 
that  hU  own  intereeta  were  beiog  aubserred 
thereby. 

Appeal  from  district  court.  Salt  liSke  coun- 
ty; before  .luBtice  G.  S.  Zane. 

AcUoQ  by  V.  M.  C.  Silva  against  W.  L. 
Piclurd  and  others.  From  the  judgment, 
defendants  H.  Cohn  &  Co.  and  F.  H.  Aut^- 
bach  appeal.  Reversed. 

J.  O.  Sutherland,  for  Plckard.  MarBtaaO 
&  Boyle  and  W.  H.  Dlduwn.  for  ai^^dlauhk 

PowM«  &  Uiler,  for  respondent 

PER  CURIAM.  Tliia  action  wa«  brought 
for  the  settlement  of  what  is  claimed  to  be  a 
pitrtQershlp  account,  and  the  distribution  of 
a  considerable  sum  of  money,  in  tlie  hands 
of  Fredericlc  H.  Auerbach,  belonging  to  the 
partnership.  From  the  record  it  appears  tliat 
on  or  about  the  1st  day  of  May,  1883,  W.  L. 
Pickard,  Henry  Cohn,  and  F.  Auerbach  and 
brother,  constituting  the  firm  of  H.  Cohn  &. 
Co.,  and  V.  M.  C.  Silva,  for  the  purpose  of 
trading  In  wool,  as  partners,  entered  into 
written  articles  of  copartnership,  as  copart- 
ners under  the  name  and  style  of  the  "Terrl- 
Toiial  Wool  Aasoclatlon,"  specifying  In  such 
articles  that  they  enter  Into  this  agreement 
of  copartnership  "each  for  himself,  and  to 
each  other."  These  articles  are  drawn  in 
the  shape  of  a  constitution  and  by-laws,  and 
are  signed  by  the  parties,  and  form  a  part 
of  the  complaint  Section  11  of  these  by- 
laws is  In  the  following  words,  to  wit:  "Sec 
11.  The  profits,  if  any,  after  deducting  the 
expenses  locurred  in  selling  the  wools,  such 
as  interest  brokerage,  insurance,  storage, 
labor,  and  other  incidental  expenses,  shall 
be  divided  equally  into  three  sliares  between 
W.  L.  Pickard,  H.  Cohn  &  Co.,  and  V.  M.  a 
Silva,  the  three  members  or  firms  of  the  as- 
sociation subscribing  to  these  articles  of  as- 
sociation, and  the  losses.  If  any,  shall  also  be 
equally  divided."  Section  12  of  these  by- 
laws further  provides  as  follows,  to  wit: 
"Sec.  12.  As  soon  as  the  whole  amount  of 
wool  is  closed  out  in  Boston,  the  executive 
committee  shall  prepare  a  statement  of  all 
sales  and  expenses  pertaining  tbo'cto,  and 
submit  the  same  to  the  association,  and  If 
any  funds  remain  to  the  credit  of  the  asso- 
ciation, or  the  account  with  the  Mass.  Loan 
&  Trust  Go.  representing  the  same,  the  same 
shall  be  subject  to  draft  of  the  president  of 
the  association,  who,  as  soon  as  he  is  noti- 
fied that  the  same  has  been  duly  honored, 
Shan  sabdtvlde  the  same  Into  equal  parts 
between  W.  L.  Pickard,  H.  Cohn  &  Co.,  and 
T.  Sf.  C.  Sllva."  Said  agreement  was  for  the 
period  of  one  year,  but  It  Is  agreed  by  all 
parties  that,  in  so  &r  as  the  original  arti- 
cles at  agreement  are  concerned,  they  remain 
In  full  force  between  the  parties  up  to  the 
trial  of  this  cause.  Under  the  pleadings, 
and  at  the  trial,  SUra  and  Pickard  alleged 
an  additton  thereto,  made  In  188T,  of  the  fol- 
lowing resolution,  to  wit:  "Resolved,  that 
In  view  of  the  laixe  amoimt  of  wool  carried 


omr  firom  last  season,  ve  Bmlt  onr  entire 
pnrchase  of  wool  for  this  season  to  oaa 
mllUoD  (1,000,OOCQ  pounds  of  wo(A  e<iiiany 
between  m'*  Under  the  pleadings,  and  at 
tlie  trial,  H.  Gohn  ft  Co.  denied  that  said 
last4iamed  resolution  was  passed,  or  tbat 
13ie  original  artides  of  oopartnerablp  bad 
been  altered  In  any  particular. 

It  seems  that  all  parties  to  the  suit  stand 
npon  the  common  ground  that  If  tbe  reso 
Intlon  was  in  force  (part  afflrmbiK  It  was, 
and  part  denying),  this  was  tbe  only  change 
In  the  otiglnal  articles,  and,  with  the  excep- 
tion of  the  resfdntlon  (if  that  was  an  excep- 
tion), the  Territorial  Wool  Assodatlon  was 
anting  and  conducting  its  bnrtnen  under 
the  original  articles.  The  association  made 
a  good  deal  ot  money  in  tbe  years  1883, 
1884,  and  1S8S,  and  the  profits  were  shared 
equally  between  Sllva,  Pickard,  and  H.  Oohn 
ft  Go.  In  1886  the  association  lost  money, 
but  under  the  articles  of  the  association, 
the  losses  were  apportioned  In  the  same 
manner.  In  the  early  part  of  the  season  of 
1887,  tile  price  of  wool  In  the  eastern  market 
waa  low,  Imt  as  tbe  season  advanced  tele- 
grams were  received  by  the  association  here 
ataUng  a  heavy  advance  In  tiie  ^ee  of  wool 
In  the  eastern  market  In  consequence  of 
this  news,  all  tbe  meml>ers  of  the  associa- 
tion commenced  buying  wool  freely,  H. 
Gobn  ft  Co.  purchasing  701,403  pounds,  Pl<^- 
ard,  366.571  pounds,  and  Sllra,  330,388 
pounds.  Wben  these  purchases  reached  a 
market  wool  had  fallen  In  price,  and  re- 
mained so  low  that  the  wool  of  the  Territo- 
rial Wool  Association  was  closed  out  in  the 
east  at  a  very  heavy  Iom.  In  winding  up 
the  settlement  with  their  eastern  con^gnees. 
there  was  in  January,  1889,  remitted  back 
to  the  association  here  a  large  sum  of 
money,  to  be  distributed  to  those  entitled  to 
It  and,  pending  distribution,  placed  In  F. 
Anerbaeb's  keeping,  bearing  Interest  The 
amount  so  held  by  Auerbach,  Sflva  and 
Pickard  place  at  930.000,  and  H.  Cohn  ft 
Go.  at  927,804.42.  After  the  receipt  of  said 
money  hy  Auerbach,  H.  Cohn  &  Co.  attempt- 
ed to  obtain  a  setflement  from  Pickard  and 
Sllva,  upon  the  basis  that  H.  Cohn  ft  Go. 
should  bear  one-third  of  the  losses,  Pick- 
ard one-third,  and  Sllva  one-third,  according 
to  the  terms  of  the  original  articles;  npon 
which  basis  Pldiard  would  have  been  entl< 
tied  to  9381.26  out  of  the  money  In  F.  Auer- 
bach's  hands,  H.  Gohn  ft  Co.  would  have 
been  entitled  to  all  the  residue  of  the  money 
In  F.  Auerbach's  bands,  and  also  to  an  ad> 
dltlonal  contribution  and  payment  to  them, 
ftom  Silva,  of  9A,R33.02;  said  Sllva  bdng 
that  much  behind  his  equal  proportion  of 
one-third  of  the  losses.  Finally,  In  the  latter 
part  of  1880,  or  the  early  part  of  1800.  SOva 
claimed  and  asserted,  and,  as  ftir  as  H.  Gohn 
ft  Co.  claimed  to  have  any  knowledge  there- 
of, for  the  first  time  claimed  and  asserted, 
that  the  resolution  in  regard  to  one  mUlton 
pounds  of  wool  bad  been  paased^d  adopt- 
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ed  tqr  the  aModation,  and  that,  bavlnff  bem 
80  adopted,  the  effect  of  It  was  to  throw  the 
whole  burden  ot  the  losses  for  the  excess  ol 
one  milUon  pounds  in  buylus  ai>on  the  par 
ties  who  bought  more  than  one-third  of  said 
one  million  pounds.  On  such  claim  being 
made  by  said  SllTa«  H.  Cohn  &  Co.  demand- 
ed  of  SUra  the  evidence  of  the  passage  of 
any  such  resolution,  and  denied  that  any 
Boch  resolution  was  passed.  But  SllTa  did 
not  then,  nor  at  any  time  before  the  bring- 
ing of  this  suit,  produce  to  H.  Cohn  &  Oo. 
any  evidence  of  the  passage  of  said  resolu* 
tlon,  but  claimed  it  was  passed,  and  on  the 
trial  of  this  action  SUva  produced  for  the 
first  time,  as  auch  original  resolution,  a  sheet 
of  paper,  In  lUs  own  handwriting,  but  not 
signed  by  any  one,  which  was  as  follows,  to 
wit:  "Salt  Lake,  Utah,  May  4,  1887.  At 
a  meeting  of  the  Territorial  Wool  Associa- 
tion, held  this  day,  at  the  office  of  W.  L. 
Plchard,  the  following  meml>ers  being  pres- 
ent: F.  H.  Auerbach,  W.  L.  Fickard,  H. 
Cohn,  V.  M.  O.  SUva,— the  folowing  resolu- 
tion was  unanimously  adopted:  Resolved, 
that,  In  view  of  the  large  amount  of  wool 
carried  over  from  last  season,  we  limit  om- 
entlre  purchase  of  wool  for  this  season  to 
one  million  pounds  (1,000,000)  of  wool,  equal- 
ly between  us.  There  being  no  further  busi- 
ness, we  adjourned."  Picltard  joined  Silva 
in  the  position  ^en  by  Sllva  as  to  the  reso- 
lution and  the  effect  thereof,  and  on  March 
25,  1802,  this  suit  was  brought  by  Silva, 
plaintiff,  V.  the  defendants.  H.  Cohn  &  Co. 
answered  the  complaint  and  filed  a  cross 
complaint  Pickard  answered  complaint, 
iiud  filed  a  cross  complaint.  Silva  and  Pick- 
ard severally  answered  the  cross  complaint 
of  H.  Cohn  &  Go.  H.  Cohn  &  Co.  answered 
the  cross  complaint  of  Pickard.  By  reason 
of  the  losses  which  ensued,  the  plaintiff 
claims,  defendant  Pickard  In  his  answer  ad- 
mits, and  In  his  own  complaint  alleges,  the 
other  defendants  deny,  and  the  referee  de- 
cided, that,  as  to  the  purchases  of  the  par- 
ties up  to  the  agreed  limit,  the  losses  sbouUl 
be  equally  divided;  that  each  memb^  of 
the  partnership  should  bear  the  loss  on  all 
purchases  by  himself  In  excess  of  333,333 
pounds  to  each  party.  The  decree  below  de- 
clares the  losses  and  disposes  of  the  money 
between  the  parties  upon  these  principles. 
Defendants  Cohn  &  Co.  appeal  from  this  de- 
cree. Silva  and  Pickard,  who  seem  to  have 
acted  together  In  the  proceeding,  and  to 
have  a  common  interest,  and  are  satisfied 
with  the  decree,  are  respondents. 

It  appears  from  the  testimony  that  Pick- 
ard was  acting  as  secretary  and  F.  H.  Auer- 
bach as  president  of  the  association  during 
the  entire  period  of  this  relationship;  that 
the  resolution  of  May  4,  ISST,  was  in  the 
liandwrlting  of  Silva,  and  not  in  the  hand- 
writing of  Pickard,  the  secretary;  it  was 
not  signed  by  any  one,  nor  copied  Into  any 
record  book,  but  was  left  as  produced  at 
the  hearing.   It  is  not  dalmed  that  one 


week's  notice  ww  gtven  prior  to  Ito  an^ced 
adoption,  a>  required  1^  article  9  of  the  con- 
stitution, nor  is  it  shown  that  Ptdcard,  the 
secretary,  kept  <n>  made  the  recrad  as  re- 
quired by  uticle  6  of  the  constitution.  Nor 
does  the  proof  establish  the  fact  that  this 
resolution  was  adopted  by  the  execatlTO 
committee  under  section  13  of  the  by-lawa. 
Both  SUva  and  Pickard  te&tlty  that  the  reso- 
lution was  adopted  at  the  time  of  its  date, 
when  all  the  parties  except  Samuel  Auer- 
bach were  i^esent,  at  a  meeting  of  the  asso- 
elation,  and  was  written  down  by  SUva  lie- 
cause  he  was  a  ready  penman.  The  appel- 
lants, Auerbach  and  Cohn,  positively  assert 
that  such  resolution  was  never  adopted  at 
any  meeting  of  such  association;  that  it  waa 
never  assented  to  by  them,  and  that  they 
knew  nothing  of  Its  pretended  existence  tm- 
til  in  the  latter  jjart  of  1889  or  fore  port  of 
1890,  when  Silva  for  the  first  time  claimed 
there  waa  such  a  resolution;  and  that  It 
was  never  seen  by  either  until  the  hearing 
of  the  case.  It  also  appears  tliat  after  the 
4th  of  May,  1887,  a  dispatch  was  received 
by  Pickard  from  his  son  In  Boston  advising 
the  probable  rise  in  the  price  of  wool,  and 
that  in  accordance  therewith,  and  with  the 
advice  of  all  members,  each  party  com- 
menced  the  purchase  of  wool  to  a  large  ex- 
tent, with  the  approbation  of  each  partner. 
Soon  after  these  purchases  by  eoch  party, 
as  before  stated,  wool  declined  heavily,  to 
the  great  loss  of  the  association  and  the 
members  thereof.  Whether  this  resolution 
was  in  fact  adopted  by  the  association,  as 
claimed  by  Silva  and  Pickard,  was  about 
the  only  matter  In  controversy  between  the 
parties  at  the  hearing.  For  the  purpose  of 
corroborating  SUva  and  Pickard,  Mr.  Bey- 
boiUd  was  permitted,  against  defendants' 
objection,  to  testify  that  in  May,  18S7,  Pick- 
ard  and  Silva  separately  but  repeatedly  stat- 
ed to  him,  while  cashier  of  the  Union  Na- 
tional Bank,  and  at  a  time  when  they  de- 
sired credit,  or  an  extension  of  time  on  i>ay- 
mcDt  of  their  Indebtedness  on  acount  of  ad- 
vances made  by  the  bank  to  them  for  wool 
purchases,  that  tiie  members  of  the  wool  as- 
sociation had  agreed  and  determined  to  limit 
the  purcliase  of  wool  for  the  season  of  1887 
to  1,000,000  pounds;  and  for  the  same  pur- 
pose, and  iiffainst  the  defendants'  objection, 
the  witnesses  Kuauss  and  West  were  per- 
mitted to  testify  that  in  May,  1887.  Silva.  the 
plaintiff,  made  a  Uke  statement  to  them. 
Tlie  admission  of  this  testimony  is  assigned 
as  error. 

Upon  this  subject,  the  court  says,  in  Peo- 
ple V.  Doyell,  4S  Cal.  91,  that  "a  witness  can- 
not be  confirmed  by  proof  that  he  has  given 
the  same  account  before,  for  lUs  mere  dec- 
laration Is  not  evidence.  His  having  given 
a  different  account,  although  not  upon  oath, 
necessarily  Impeaches  either  his  veracity  or 
his  memory;  but  his  having  asserted  the 
same  thing  does  not  in  general  carry  his 
credibility  further  than,  nor  so  far  as,  hia 
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oath.  Such  declaration  may.  howerer,  be 
admissible  Id  contradlcHon  of  evideiice  tend- 
Ing  to  show  that  tbe  account  Is  a  fabrication 
of  late  date,  when  It  may  be  shown  that 
the  same  account  was  glren  before  Its  nltl- 
mate  effect  and  operation  <arlsln£  from 
changed  circumstances)  could  bave  been  fore- 
seen; and  also,  perhaps,  In  other  peculiar 
cases."  In  Stolp  v.  Blair,  68  lU.  541,  the 
general  rule,  with  Its  exceptions,  Is  stated 
la  the  syllabus  as  follows:  "Proof  of  the 
declarations  of  a  witness  made  out  of  court 
in  corroboration  of  testimony  glren  by  him 
on  tbe  trial  of  a  cause  Is,  as  a  general  rule, 
Inadmissible,  even  after  tbe  witness  has  been 
Impeached  or  discredited;  but,  where  the  wit- 
ness Is  charged  with  testifying  under  the  in- 
flnence  of  some  motive  prompting  him  to 
make  a  false  statement,  it  may  be  shown  that 
he  made  similar  statements  at  a  time  when 
the  imputed  motire  did  not  exist,  or  when 
motlTes  of  Interest  would  have  Induced  him 
to  make  a  different  statement  of  facta."  In 
Com.  V.  Jenkins,  10  Gray,  486,  It  Is  said 
that  "where  a  witness  Is  sought  to  be  Im- 
peached by  cross-examination  or  Independ- 
ent eTldence,  tending  to  show  that  at  the 
time  of  giving  his  evidence  he  Is  under  a 
strong  bias  or  In  such  a  situation  as  to  put 
him  under  a  sort  of  moral  duress  to  t^tify 
In  a  particular  WAf,  ft  Is  competent  to  rebut 
this  ground  of  impeachment,  and  to  support 
the  credit  of  tbe  witness,  by  showing  that 
when  be  was  under  no  such  bias,  or  when  he 
was  free  from  any  influence  or  pressure,  he 
made  statements  similar  to  those  he  had 
made  at  the  trial."  In  2  Xayl.  Ev.  1  1476,  it 
is  said:  "But  evidence  that  he  [tbe  witness] 
has  on  other  occasions  made  statements 
similar  to  what  he  has  tesUfled  In  tbe  cause 
Is  not  admissible,  unless  he  be  charged  with 
the  design  to  misrepresent,  in  consequence  of 
his  relation  to  tbe  party,  or  to  the  cause;  In 
which  case  It  may  be  proper  to  show  that  he 
has  made  a  similar  statement  before  that  re- 
lation existed."  In  1  Whaxt  £t.  I  670,  It 
Is  said:  "Statements  made  by  a  witness  cor- 
roborating his  evidence  upon  the  trial,  such 
statements  being  uttered  soon  after  the  trans- 
action, and  at  a  time  wUen  the  witness  could 
not  have  been  subject  to  any  disturbing  In- 
fluences, are  competent  when  proof  has  been 
offered  to  Impeach  blm  by  showing  that  he 
bad  recently  fabricated  the  narrative  or  had 
testified  corruptly."  See,  also,  People  v. 
Doyell,  48  Gal.  85;  Munson  v.  Hastings,  12 
Yt  346;  EUicott  V.  Pearl.  10  Pet  412,  438, 
439;  Conrad  v.  Griffey,  11  How.  480;  Queen 
V.  Hepburn,  7  Granch,  290;  Robb  v.  Hack- 
Icy,  23  Wend.  50;  Reed  v.  Spauldlng,  42  N. 
H.  114;  1  Thomp.  Trials,  H  573,  574;  1 
GreenL  Ev.  I  460;  Maaon  T.  Yeotal,  88  Cal. 
396,  26  Pac.  218. 

The  admission  of  this  class  of  testimony  Is 
ctmsldered  dangnons,  and  tbe  exception  to 
the  rule  should  not  be  extended,  occ^t  it 


be  in  extreme  cases  and  where  the  rejection 
of  It  would  produce  real  and  manifest  wrong. 
And  In  no  case  should  such  evidence  be  ad- 
mitted where  it  appears  that  the  party  mak- 
ing such  declarations  has  any  interest  or 
motive  in  making  them,  or  where  it  does  not 
satisfactorily  appear  tliat  the  account  given 
by  the  witness  which  is  subject  to  be  shown 
In  corroboration  was  made  at  a  time  before 
Its  ultimate  effect  and  operation  arising  from 
a  change  of  circumstances  could  have  possi- 
bly been  foreseen,  or  where  tbe  witness  Is 
not  shown  to  be  free  from  any  influence, 
pressure,  or  interest  In  making  the  declara- 
tions. At  the  time  these  statements  were 
shown  to  have  been  made,  both  Sllva  and 
Flckard  were  parties  to  the  contract,  and  di- 
rectly Interested  In  the  purchase  and  sale  of 
wool  as  members  of  this  association.  They 
were  both  heavily  in  debt  In  consequence  of 
their  porcbases  under  their  arrangement  out 
of  which  this  litigation  grew.  They  were 
both  asking  extensions  at  the  bank.  Rey- 
bould  testified  that  Sllva  and  Plckard  were 
each  Indebted  to  tbe  bank  for  over  flo.OOO 
at  this  time,  and  that  the  effect  of  tbe  Btat&> 
ments  made  by  SUva  and  Pickard  to  him  and 
to  the  bank  as  to  the  passage  of  such  resolu- 
tion to  limit  the  purchase  of  wool  by  the  as- 
sociation to  1,000.000  pounds  for  the  year 
1887  was  to  Induce  the  bank  to  extend  their 
credit,  and  tliat  credit  was  extended  to  them 
by  the  bank  on  the  strength  of  such  repre- 
sentatlons  made  by  them  on  that  subject. 
For  this  court  to  extend  the  rule  mniring  ad- 
n^aslble  unsworn  declaratl(»is  of  a  party  to 
tbe  cause,  under  the  circumstances  tliat  these 
statements  are  shown  to  have  been  made, 
would  be  to  open  the  doors  to  fraud,  and 
make  easy  the  way  by  which  a  designing 
schemer  and  dishonest  party  could  readily 
overreach  his  antagonist,  and  use  the  courts 
of  Justice  as  an  instrument  to  advance  his 
dishonest  purposes. 

After  considering  all  the  facts  and  circum- 
stances surrounding  this  transaction,  we 
have  come  to  the  conclusion  that  these  state- 
ments were  made  by  Sllva  and  Plckard  at 
a  time  when  their  own  Interest  was  being 
served  by  the  making  of  such  statements; 
at  a  time  when  they  were  both  subject  to 
disturbing  Influences,  and  when  the  ultimate 
effect  and  operation  arising  from  a  change 
of  circumstances  could  have  been,  and  prob- 
ably was,  foreseen  by  both.  This  testimony 
doubtless  had  a  controlling  influence  In  the 
decision  of  the  case.  We  think  the  objection 
taken  to  the  admission  of  this  testimony  be- 
fore  the  referee  should  have  been  sustained, 
and  that  the  admission  of  such  testimony 
was  error.  There  are  many  other  assign- 
ments of  error,  but  we  consider  the  one 
passed  upon  decisive  of  the  case.  It  Is  tbe 
opinion  of  this  court  that  the  Judgment  of 
the  court  below  should  be  set  aside,  and  a 
new  trial  granted. 
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ANDERSON  PRESSED-BRICK  CO.  t.  DU- 
BOIS et  al. 
(Supreme  Court  of  Utah.    June  4,  1894.) 
Dismissal  of  Appbal — Dbpbctitb  Record. 
Where  the  abstract  on  appeal  is  in  dis- 
rejfard  of  the  rules  of  the  court,  and  does  not 
show  that  any  motion  for  a  ne^'  trial  was  made, 
nor  that  any  appeal  is  taken  from  the  judg- 
meat,  the  court  will  dismiss  the  appeal  on  its 
own  motion. 

Appeal  trom  district  court,  Weber  county; 
before  James  A.  Miner,  Justice. 

Action  by  the  Anderson  Fressed-Brlck 
Company  against  Dubois  &  Willlains  and 
others.  From  a  Judgment  for  plalntUf,  de- 
fendants appeal.  Dismissed. 

John  W.  Judd,  for  app^lants.    Evans  & 

Rogers,  for  respondent. 

FER  CURIAM.  The  abstract  in  this  case 
Is  very  imperfect,  and  in  disregard  of  the 
rules  of  this  court.  It  shows  the  pleadings, 
verdict,  and  statement,  on  motion  for  a  new 
trial,  but  it  does  not  appear  therefrom  that 
there  was  any  motion  made  in  the  trial  court 
for  a  new  trial  or  any  notice  of  motion  given, 
or  that  there  was  a  hearing  thereon,  or  any 
order  made  by  the  court  in  reference  to  a 
new  trial;  nor  is  there  anything  In  the  ab- 
stract to  Indicate  that  any  appeal  is  taken 
teom  the  Judgment  or  from  any  order  of  the 
court;  nor  Is  there  any  transcript  of  tiie  rec- 
ord of  the  proceedings  on  file  In  this  court. 
The  proceedings  in  the  case  do  not  sufBcIent- 
ly  appear  for  review.  Under  such  circum- 
stances, this  court  will  dismiss  an  appeal  on 
its  own  motion.  Oomp.  Laws  1888,  $  3650; 
Rotch  V.  Hamilton.  7  Utah,  513,  27  Pae.  694. 
Considering  this  case  on  Its  merits,  however, 
so  far  as  its  history  is  shown  by  the  ab- 
stract, there  appears  to  be  no  revensible  er- 
ror. The  appeal  is  dtemlsaed. 


GROOME  T.  OGDEN  CITT. 
(Supreme  Court  of  Utah.    June  29,  1894.) 

LbASB— IlIFUBD  COVBVANTB  OF  TlTLB— FaBOL 

EviDsyoB. 

1.  Plaintiff  leased  land  of  defendant,  on 
which  were  springs,  the  water  from  which 
flowed  on  the  land  of  W,,  wlio  had  the  sole 
title  to  the  water  by  original  appropriation  for 
irrigation.  Held,  that  the  general  covenant  of 
title  implied  by  the  words  "lease  and  demise," 
used  in  the  lease,  was  limited  by  a  covenant 
thaf  the  lessee  should  quietly  keep  the  premises 
'Vithout  hindrance  or  molestation  from  the 
said  lessor,  or  anybody  claiming  by,  through,  or 
under  it,"  and  that  plaintiff  could  not  recover 
for  the  loss  of  the  use  of  the  water,  us  W.  did 
not  claim  by,  throufdi,  or  under  it. 

2.  In  the  absence  of  fraud,  accidmit,  or  mis- 
take, conversations  and  oral  agreements  be- 
tween the  parties  prior  to  its  execution  are  not 
ndmixsihle  to  vary  the  terms  of  a  written  con- 
tract. 

3.  A  failure  to  find  facts  is  not  reversible 
error  if.  when  found,  they  would  necessarily 
be  adverse  to  appellant,  and  those  already  found 
are  sufficient  to  Bustoin  the  Judgment. 


Appeal  from  district  court,  Weber  county; 
before  Justice  James  A  Miner. 

Action  by  F.  O.  Oroome  against  Ogden 
City  for  damages  for  breach  of  contcact 
Judgment  for  defendant,  and  philntlff  ap- 
peals. Affirmed. 

Breeden  &  Gunnell,  for  appellant.  R.  H. 

Whipple,  for  respondent, 

BARTCH,  J.  This  Is  an  action  to  recover 
damages  for  breach  of  contract.  Tlie  court 
entered  judgment  in  favor  of  the  defendant, 
and,  a  motion  for  a  new  trial  having  l>een 
overruled,  the  plaintiff  appealed,  assigniug 
various  errors.  It  appears  from  the  record 
that  on  the  30th  day  of  July,  1892,  the  plain- 
tiff was  operating  a  tannery  in  the  city  of 
Ogden,  and  on  the  same  day  entered  into  a 
contract,  by  the  terms  of  which  the  defend- 
ant demised  to  bim  a  certain  tract  of  land  for 
a  stipulated  term.  That  poi'tlon  of  the  con- 
tract which  is  material  to  the  decision  of 
this  case,  reads  as  follows:  "That  the  said 
Ogden  City  hereby  leases  and  demises  unto 
the  said  F.  O.  Groome  the  following  de8crii>ed 
tracts  of  land."  Then  follows  the  description 
of  the  land,  the  terms,  covenants  to  be  per- 
formed by  the  lessee,  etc,  and  then  It  fur- 
ther provides:  "And  the  said  lessor,  for  it- 
self. Its  successor,  successors,  and  assigns, 
does  hereby  covenant  to  and  with  the  said 
F.  O.  Groome  that  be  shall  quietly  keep  the 
said  premises  for  the  term  aforesaid,  for  the 
purposes  aforesaid,  without  hindmnce  or 
molestation  from  the  said  lessor  or  anybody 
claiming  by,  through,  or  under  it;  the  said 
lessee  well  and  truly  keeping  and  performing 
the  covenants  aforesaid  on  his  part  to  be 
performed;"  and  then  follow  other  provi- 
sions. On  the  land  described  In  the  lease 
there  were  certain  springs,  the  water  of 
which  flowed  onto  the  land  of  one  Weaver, 
who  had  appropriated  it  for  the  purposes  of 
irrigation  many  years  prior  to  the  date  of 
the  lease.  After  the  plahitifC  had  erected  his 
tannery  on  the  land.  Weaver  claimed  the 
water,  and  by  order  of  court  restrained  the 
plaintiff  ^om  using  It.  The  appellant  con- 
tends that  the  use  of  this  water  was  Included 
In  the  lease,  as  appurtenant  to  the  land,  and 
that  the  words  "lease  and  demise,"  used  In 
the  lease,  constitute  a  warranty  of  the  title, 
or  right  of  the  lessee  to  let  and  lease  the  land 
and  water.  If  this  contention  be  correct,  then 
the  city  Is  responsible  in  damages,  for  It  is 
clear  that  the  appellant)  was  dispossessed,  as 
to  the  use  of  the  water,  by  one  holding  a  para- 
mount title  to  that  of  the  resiKmdmt,  The 
words  "lease  and  demise"  are  technical 
terms,  and  are  frequently  used  to  signify  the 
estate  or  interest  conveyed.  They  pi'oi>erly 
apply  to  the  instrument  of  couveyanoe,  and 
to  prevent  a  more  general  unqualified  cove- 
nant of  warranty  by  Implication  In  law,  an 
express  covenant  for  quiet  enjoyment  is  fre- 
quently inserted  In  the  instrument,  nioi-e  as  a 
protection  to  the  lessor  than  to  the  lessee. 
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finch  Is  ihe  esse  In  the  Infltrnment  under  oon- 
ddentlon,  for  tt  Is  eaqpreasly  stated  that  the 
Inaec  aball  quietly  keep  the  premises  for  the 
piirpoaea  flier^n  stated,  **with<nit  hindrance 
■or  molestation  from  the  said  lessor,  w  any- 
body claiming  by,  through,  or  nndor  It"  This 
ncpress  covenant  limits  the  generality  of  the 
•covenant  ImpHed  In  the  words  "lease  and 
demise,"  and  under  such  covenant  the  les- 
see becomes  a  pmwhaaor  pro  tanto,  and  the 
ma3dm  of  caveat  emptor  applies.  At  his 
peril,  therefore,  he  must  ascertain  the  auf- 
flfden<^  of  the  lessor's  title  to  the  prem- 
fseSf  including  the  appurtenances.  In  such 
a  case  the  lessw  intends  to  limit  his  lia- 
bility to  protect  the  lessee  against  injury 
resulting  tcom  defects  of  title  and  disturb- 
anccs  of  possession  to  cases  arising  because 
of  the  lessor's  own  acts  and  of  the  acts  of 
those  representing  him  or  dalmtng  under 
him,  and  to  this  the  leasee  consents  exe- 
■cnting  and  accepting  the  lease.  A  qnallfled 
covenant  will  not  be  rendered  void  In  law 
by  the  mwe  gmonl  covenant  Implied  In  the 
wwds  empl<^ed  In  the  lease.  Wood,  in  his 
treatise  on  the  law  of  Landlord  and  Tenant, 
In  section  357  (2d  Bd.),  states  the  law  as  fol- 
lows: ''Such  covmant  may  be  safdy  ent«%d 
Into  by  any  lessor  who  never  had  any  title 
whatever  to  the  demised  premises,  or  any 
part  thereof;  because  any  subsequrait  entiy, 
eviction,  ejectment;  cr  ottier  Intermption  ot 
disturbance  by  the  rral  owner,  or  by  the 
party  entitled  to  possession,  ot  by  any  othee 
pmon  who  does  not  claim  Isy,  from,  or  un- 
der* the  lessor,  wooM  be  no  breach  of  snch 
qnallfled  covenants.**  Again,  In  section  359, 
the  same  anthw  states:  "^Hie  usual  qnallfled 
covenant  for  quiet  enjoyment  Is  frequently 
Inserted  more  tor  the  protection  of  the  lessor 
than  for  the  lessee,  and  to  prevent  a  more 
general  and  unqnalifled  covenant  being  Im- 
pUed  by  law  ftom  tiie  word  'demise,'  or  any 
equivalent  word,  snch  as  *lef  m  'lease.'  So 
In  conveyances  the  usual  qnallfled  covenants 
tm  title,  etc..  are  Introduced  fbr  the  pur- 
pose of  qualifying  the  goieral  warranty  with 
the  old  common-law  covenant  implied.' " 
See.  also,  section  858.  Tayl.  Landl.  &  leu. 
i  307;  Rawle,  Gov.  |  275;  Bnnr  v.  Stenton, 
43  N.  T.  462;  Deerlng  V.  Farrington.  1  Mod. 
113;  Dennett  v.  Athwton,  L.  H.  7  Q.  B.  316. 

Counsel  Insist  that  the  court  erred  In  re- 
jecting the  evidence  i^fered  by  the  appel- 
lant, as  to  conversations,  understandings,  and 
oral  agreements  had  between  the  appelant 
and  officers  of  the  respfmdent  {nior  to  the 
execution  of  the  lease.  There  Is  no  allega- 
tion of  fraud,  accident,  or  mistake  in  the  com- 
plaint. How,  then,  can  the  plalntUf  Intro- 
dace  evidence  to  show  the  undnstandlngs 
and  agreements  of  the  parties  which  led  up 
to  and  culminated  In  the  making  of  the  lease? 
aeaily,  In  the  absence  of  proper  allegations, 
such  evidence  would  be  immaterial  and  In- 
competent, for  the  anterior  proceedings  be- 
tween the  parties  were  merged  In  the  written 
Instrument,  which  Is  comj^te  In  Itself;  and 


must  speak  for  Itsc^.  It  is  executed  by  both 
parties,  and  does  not  require  the  aid  of  ex- 
trinsic evld«ice  to  comprehend  Its  terms. 
Nor  can  such  evidence  be  admitted  to  add 
to  w  vary  the  terms  of  tiie  instrument  In  the 
absence  of  fraud  or  mistake.  In  Kain  v. 
Old.  2  Barn.  &  C.  627,  Chief  Justice  Abbott 
said;  "Wha«  the  whole  matter  passes  In 
pand,  all  that  passes  may  sometimes  be  taken 
together  as  forming  port  of  the  contract^ 
though  not  always,  because  matter  talked  of 
at  the  commencement  of  a  bargain,  may  be 
excluded  by  the  language  used  at  Its  termina- 
tion. But  If  the  contract  be  In  the  end  re. 
duced  Into  writing,  nothing  which  Is  not 
found  In  the  writing  can  be  considered  as  a 
part  of  the  contract."  BenJ.  Sales.  |  (^1; 
Mast  V.  Pearce,  58  Iowa,  579,  8  N.  W.  632, 
and  12  N.  W.  507;  Bakw  v.  Morehouse 
<Mlch.)  12  N.  W.  170:  Johnson  t.  Walter,  60 
Iowa,  315, 14  N.  W.  326. 

It  is  further  dalmed  by  counsel  for  ap- 
peUant  that  the  court  failed  to  find  on  all 
the  Issues,  and  this  Is  insisted  upon  as  er- 
ror. It  is  evident,  as  at^iears  from  the  rec- 
ord, mat  the  flndhig  of  further  fitcts  was  Im- 
material for.  if  th^  had  been  found,  th^ 
would  necessarily  have  been  prejudicial  to 
the  appellant  Tha  fiiets  found  show  that 
there  was  no  breach  of  the  covoiant  of  the 
lease  by  the  respondent  and  this  rendered 
farther  flndlngs  unnecessary.  Sven  tm  ma- 
terial Issues,  a  failure  to  flnd  facts  Js  not 
reversible  error  If,  when  found,  they  must 
necessarily  have  been  adv«iK  to  the  appel- 
lant and  when  those  already  found  are  suf- 
ficient to  8tQ>port  the  Judgmoit  Hutohlngs 
V.  Castle,  48  Cnl.  152;  People  v.  Center,  66 
Cal.  551,  5  Pac.  263.  and  6  Pac-  481;  Knowles 
V.  Scale,  64  CaL  377,  1  Pac.  ISO. 

There  Is  no  pretoise  that  Weaw,  the  suc- 
cessful claimant  of  the  water  from  the 
springs  hi  question,  derived  his  title  thereto 
from  the  respcmdent  It  Is  shown  that  he 
was  the  original  appropriatco',  and  that  the 
respcmdent  never  did  have  any  title  to  the 
water.  Nor  is  there  any  contention  that  the 
respondent  or  any  one  by,  through,  or  under 
It  has  asserted  any  claim,  or  caused  any 
disturbance  to  the  title  w  possession  of  ap- 
pellant We  are  of  ttie  opinion  that  there  is 
no  material  error  In  the  record.  The  Jw^- 
ment  is  affirmed. 

MERRITT,  C.  J.,  and  SMITH,  J.,  concur. 


TURNER  T.  tTTAH  TITLE  INSTJBAXCE  & 
TRUST  CO.  (KIMBAL.L.,  Intervener). 
(Supreme  Court  of  Utah.    June  4,  1S94.) 

Fleadiso  and  PaooF — Vakiahce — Fbaud  and 
Ukdi'ic  I:«FLnBNcit. 
1,  In  an  action  to  recover  on  certiflcates  of 
depoflit  alleged  to  have  been  assigned  i^lntlS 
by  deceased,  where  the  complaint  alleges  and 
the  aKsignuient  recites  a  coniuderation  of  $1,000, 
and  the  asaiRument  la  attacked  as  fraudulent  tes- 
timony, that  deceased  sold  she  Intended  jdaln- 
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tiff  to  haTe  all  her  property  wheo  she  died  is 
lacompetent. 

2.  Tadgment  for  plaintiff  In  an  action  to 

recover  on  certificates  of  deposit  alleged  to  have 
heea  assigned  plaindfC  will  be  reversed  where 
the  court  failed  to  find  whether  there  was  a 
consideration  for  the  aBsiffnment. 

8.  An  assignment  of  property  will  be  set 
aside  where,  at  the  time  It  was  executed,  the 
assignor  was  in  a  dying  condition,  b^^ft  of 
sight  and  of  speech,  and  where  the  considera- 
tloQ  therefor  was  less  than  one-twelfth  of  the 
ndne  of  the  vroperty  ass^ed. 

Appeal  from  district  court.  Salt  lA3ce  coun- 
ty; before  Justice  0.  S.  Zane. 

Action  by  Martha  Tomer  against  tiie  ITtafa 
Title  Insurance  &  Trust  Compaiqr  to  recover 
on  c^tain  certificates  of  deposit  Frank 
Kimball  Interrened,  and  from  a  Jud^cnt 
for  plalntlCT  he  appeals.  Rerersed. 

E.  W.  Tatlock  and  W.  0.  Hall,  for  appel- 
lant.  McDowaU  &  Ijyler,  for  respondent 

MERRITT,  C.  J.  This  action  was  brought 
by  Martha  Turner,  respondent  to  recover 
from  defendant  the  sum  of  f2,500  upon 
three  certificates  of  deposit  issued  by  de- 
fendant to  Minnie  Barton,  bearing  date  Sep- 
tember 9,  1891,— two  for  *1,000  each,  the 
other  for  $500,  all  bearing  interest  from  date 
at  5  per  cent  per  aimum,  and  payable  to  the 
order  of  said  Barton  six  months  after  date; 
also  another  certificate  of  deposit  between 
the  same  parties  for  $500,  dated  October  19, 
1891.  with  like  interest  payable  three 
months  from  date;  also  another  certificate 
of  deposit  between  the  same  parties  for  $1.- 
000,  dated  November  16,  1891,  with  like  In- 
terest, payable  six  months  after  date;  and 
also  for  a  balance  of  $36.67,  upon  deposit 
with  defendant  to  the  credit  of  said  Barton. 
The  respondent  bases  her  right  of  recovery 
upon  an  assignment  which  she  claims  was 
made  to  her  by  Minnie  Barton,  February 
20,  1892.  The  consideration  expressed  In 
the  assignment  is  $1,000,  United  States  gold 
coin,  in  band  paid  by  Martha  Turner  to 
Minnie  Barton,  for  wbicU  it  is  stated  in  the 
assignment  and  claimed  by  the  respondent 
Minnie  Barton  sold,  assigned,  and  trans- 
ferred to  respondent  not  only  the  said  cer- 
tificates of  deposit  and  deposit  of  credit,  but 
$2,500  cash  on  deposit  with  the  Union  Na- 
tional Bank,  and  $3,350  on  deposit  with 
Wells,  Fargo  &  Co.  to  the  credit  of  said  Bar- 
ton, and  also  all  her  household  goods,  etc., 
which  were  afterwards  sold  by  respondent 
for  $2,500.  The  defendant  answered  the 
plaintiff's  and  intervener's  complaints,  and 
by  cross  complaint  set  up  the  adverse  claims 
of  plaintiff  and  Intervener,  to  the  subject- 
matter  of  this  action,  and  upon  hearing  of 
the  cross  complaint  taken  as  confessed  by 
the  plaintiff  and  Intervener,  on  the  25th  day 
of  Jime,  1892,  It  was  ordered,  adjudged,  and 
decreed  by  the  court  below  that  the  defend- 
ant pay  into  court  the  sum  of  $4,170,  being 
the  full  amount  due  upon  the  certificates  of 
deposit  and  on  the  open  account,  and  to  be 
held  by  tlie  derk  to  await  the  final  deter- 


mination of  tbe  action  as  to  the  ownwahlp 

thereof. 

Minnie  Barton  died  Intestate  on  said  20th 
of  February,  within  one  hour  and  a  half  af  t- 
er  it  Is  claimed  she  executed  the  assignment 
On  the  6th  day  of  May.  1892,  Clarence  W. 
Hall  was  appointed  8pe<jal  administrator  of 
the  estate  of  said  deceased,  and  on  that  day 
qualified  as  sucb,  and  on  the  20th  day  of 
April,  1893,  by  order  and  leave  of  court 
filed  his  amended  complaint  of  Intanrention. 
alleging,  among  other  things,  the  death,  in- 
testacy of  the  deceased,  and  that  she  left 
estate  situated  in  the  city  and  county  of 
Salt  Lake,  Utah  T.,  consisting  of  said  certifi- 
cates of  deposit  and  said  deposit  of  cash 
with  the  defendant;  also  the  cash  on  de> 
posit  with  Wells,  Fargo  &  Co.,  and  the  Un> 
Ion  National  Bank,  and  the  household  goods, 
etc.;  and  that  defendants  said  Wells,  Fargo 
&  Co.  and  the  Union  National  Bank  were 
then  doing  a  banking  business  in  Salt  Lake 
City.  He  claims  title  and  possession  of  this 
property,  and  attacks  the  validity  of,  and  aa 
grounds  for  canceling  this  assignment  al- 
leges that  at  the  date  of  the  alleged  execu- 
tion of  the  assignment  the  deceased  was 
B^lously  and  dangerously  sick,  greatly  pro»- 
trated  In  body,  and  weak  In  mind,  could 
scarcely  see,  and  could  not  sx>eak,  and  could 
only  sign  by  a  mark,  and  died  within  an 
hour  and  a  half  after  she  had  so  signed  the 
assignment  and  that  she  had  no  attorney  or 
other  person  present  representing  her  in  the 
transaction,  and  that  she  was  not  at  the 
time  able  or  competent  to  make  a  binding 
or  valid  contract  (that  la,  from  h^  phyalcal 
and  mental  condition,  she  was  incai>able  of 
understanding  the  nature  and  effect  of  the 
transaction),  and  that  the  assignment  was 
obtained  by  solicitation,  fraud,  and  undue 
Influence  of  the  plaintiff,  and  that  the  as- 
signment was  without  any  consideration 
whatever,  and  therefore  void,  and  of  no  bind- 
ing force  or  effect  These  allegations  of  the 
Intervener  were  controverted  by  the  plaintiff, 
and.  to  the  contrary,  she  averred  that  the 
deceased  was  of  sound  mind  and  under* 
standing,  and  ttiat  for  a  good  and  valuable 
consideration— among  other  things,  for  ser- 
vices before  then  rendered  by  plaintiff  to 
the  deceased  in  taking  care  of,  nursing,  and 
maintaining  her— the  deceased,  by  assign- 
ment, sold,  assigned,  transf^ed,  and  deliv- 
ered to  plaintiff  all  of  the  aforesaid  money 
and  property.  The  court  below  found  for 
plaintiff  (respondent  here),  whereupon  the 
intervener  appealed  to  this  court  In  the 
meantime,  the  Intervene  Hall  having  died, 
the  present  Intervener,  Kimball,  having  been 
appointed  administrator  In  his  place,  was 
substituted  as  Intervene:,  and  as  such  prose- 
cutes this  appeal. 

The  question  for  determination  Is  whether 
the  deceased,  at  the  time  she  executed  the 
assignment  In  question,  possessed  sufficient 
Intelligence  to  understand  fully  the  nature 
and  effect  of  the  transaction;  or  If ,  in  tact. 
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the  aSBlgmnent  web  erer  made,  and,  If  bo, 
whether  the  aMlgmnent  -was  executed  under 
swdi  drcomstanoeB  as  that  it  otigbt  to  be 
upheld,  or  as  would  JostUy  the  Interference 
ta  eqnlty  for  Its  cancelation.  Allm  t.  Jew- 
ell. 94  C  8.  608.  The  plaintiff  must  recoror. 
If  at  aU.  npoa  tiie  asrigiunent  From  a  carfr- 
fnl  examination  of  the  testimony  It  most  be 
admitted  that  the  deceased,  at  the  time  It  to 
claimed  she  executed  the  assignment,  was 
and  had  bem  aoflerlng  for  a  loner  time  from, 
and  greatly  prostrated  with,  her  last  elck- 
neBs»  Tlx.  syplillitic  degfflieratloD  of  tbe  kid- 
ney which  frequently  pToduees,  and  is  ime 
Qt  the  most  common  causes  of.  brain  trouble. 
Her  face  was  very  thin,  her  eyeti  much  sonfe- 
en,  and  she  was  unable  to  converse.  Conld 
(Hdy  respond  by  a  nod  cr  shake  of  the  head, 
or  at  moat  with  a  faint  whispered  "Tes"  or 
*'No^'*  Was  totally  blind  in  one  ^e,  and  so 
mudi  so  In  the  other  that  she  could  not  see 
to  read  or  write.  To  -within  a  month  of  her 
death  she  could  only  recognise  her  acguaint- 
anoes  when  they  came  up  close  by  her,  and 
het  Tlsifm  would  be  Improred  a  little  with  a 
Tny  strong  (lass,  but  not  used  during  the 
last  six  we^  of  her  Illness.  She  was  In 
bed,  dying  of  ediaustkm,  near  the  point  of 
death,  and  bereft  of  speech  or  sight,  the  usual 
methods  <tf  commonlcatl<m.  Oreat  haste  was 
manifested  by  those  around  the  deceased, 
espetdally  the  plaintiff  and  tbe  witness  Helen 
Smith,  to  complete  the  affair  before  death 
shonld  end  It.  It  sufficiently  appears  from 
tbe  evidence  that  the  decrased  was  educated, 
and,  when  In  health,  a  woman  of  fair  buti- 
ness  capacity.  Also  that  the  plaintiff  and 
Helen  Smith  were  crafty,  avarldous,  and 
selfish,  and  that  no  one  was  preseut  at  the 
time  to  counsel  or  adrlse  with,  or  did  counsel 
or  advise^  the  deceased  as  to  her  rli^ts,  (w 
act  fOr  her  In  the  transaction.  That  she  took 
no  Toluntary  part  whatever  hi  the  fwmatlou 
of  the  assignment  Is  beyond  question.  She 
simply  allowed  her  hand  to  InvolnntarUy 
make  the  marks  when  guided  by  another 
person.  Tbe  attorn^  who  drew  the  assign- 
ment testified  that  a  messenger  informed 
him  that  his  SMTlces  were  needed  at  the 
house  of  deceased  to  draw  her  wIU.  Before 
leaving  his  office  he  drew  the  formal  parts  of 
a  wni,  and  arrived  at  her  house  about  3 
o'clock  p.  m.  He  was  met  at  tbe  door  by 
Etelen  Sndth,  who  took  principal  charge  of 
and  Infonned  him  that  they  did  not  wish  a 
wUl;  that  they  wanted  a  bill  of  sale,  or 
scHuethlng  of  that  sort,  to  turn  over  every- 
thing that  "Minnie"  had  to  Martha  Turner. 
She  gave  the  instructions  In  genml  to  the 
attraney,  with  an  occosltmal  direction  to  him 
frtHu  Martha  Tnanat,  who  enumerated  some 
of  tile  articles  to  be  embraced  In  the  assign- 
menX.  From  these  the  attomey,  without  ever 
having  aoea  the  deceased,  drew  up  the  as- 
signment, placing  the  consideration,  as  di- 
rected by  them,  at  $1,000  gold  coin  In  cash, 
paid  the  deceased  by  Martha  Turner;  and  at 
aboat  4  o'clock  p.  m.  he  was  hurriedly  nsb- 


ered  for  tbe  first  time  Into  the  presence  of 
the  deceased.  The  attomey  also  testified 
that  they  desired  him  to  come  Into  the  bed- 
room of  Minnie  Barton  (luickly;  that  she 
was  liable  to  die  at  any  momoit;  that  the 
attending  physician  was  presait;  that  th^ 
were  ready  for  "Minnie"  to  execute  tbe  as- 
Blgnment.  The  attune  read  the  Instrument 
twice  to  tbe  deceased,  and  thought,  though 
he  was  not  positive,  that  she  nodded  her 
ihead  In  assent  Then  she  was  pn^^ped  up 
in  bed.  He  placed  the  instrument  before  her, 
gave  her  the  pen,  i^aced  It  within  her  fin- 
eoB,  and  guided  her  hand  In  making  the 
marks.  At  this  time  certain  other  as^gn- 
ments  were  written  In  the  bank  pass  boolcs 
of  the  deceased  Cor  her  to  sign,  If  sbe  should 
recover  ftom  the  exhaustion  of  this  ^ort. 
She  did  not  rally,  but  continued  to  sink, 
and  diortly  thereafter  died.  Tbe  attomey 
further  tmtlfled  that,  lirespectlve  of  the  sign- 
ing, the  deeea«ed  took  no  vtdnntary  action, 
and  gave  no  direction  or  instruction  what- 
ever in  the  transaction.  Helen  Smith  testi- 
fied that  she  had  no  authority  from,  nor  did 
the  deceased  give  bar  any  Instructioiui  what* 
ever;  that  the  part  she  took,  and  the  Instme- 
ttons  and  directions  she  gave  to  the  attomey, 
wen  voluntary  cat  her  port,  and  without  au- 
thority from  the  deceased,  and  were  simply 
based  upim  previous  converaatlcmB,  which 
she  claimed  to  have  had  with  the  deceased 
about  a  year  previous,  as  to  what  she  in- 
tended to  do  with  her  propotf  when  she 
died.  The  lnterv«ter  objected  to  thto  and 
like  declarations,  assigning  the  foUowlng  er- 
rors: "The  court  erred  in  permitting  the 
witness  Jennie  Burke  to  answer  the  follow- 
ing question:  *State  whettier  or  not  you  ever 
heard  Miss  Barton,  the  deceased,  say  any- 
thing In  reference  to  the  disposition  of  her 
property,'--agaInstthe  objection  and  exception 
of  the  intervener  that  the  question  was  lead- 
ing, incompe^t,  hearsay,  and  Immaterial; 
and  also  In  permitting  said  witness  to  testify 
as  to  what  the  decmsed  had  said  to  her  in 
reference  to  giving  her  property  to  the  plain- 
tiff, as  also  being  hearsay,  incompetent,  and 
Immaterial,  and  against  the  objectlw  and 
«Keptt(nis  of  the  intervene."  And  that,  sec- 
ond: "The  court  erred  In  admitting  the  evi- 
dence of  Martha  Turner,  the  plaintiff,  and 
also  the  evidence  of  the  witnesses  Hel«i 
Smith,  Jennie  Burke,  and  A.  Alexander,  as 
to  the  statemente  alleged  by  them  to  have 
been  made  to  each  of  them  respectively  by 
Minnie  Barton,  as  to  what  disposition  she 
intended  to  make  of  her  property  In  the  case 
of  her  death;  or  that  she  said  to  them  re- 
spectively that  if  anything  happened  to  her 
she  wanted  all  of  her  property  to  go  to  Mar- 
tha Tumor;  that  at  her  death  she  Intended 
to  give  her  property  to  Martha  Turner,— 
against  the  objection  and  exception  of  the  in- 
tervener; that  said  evidence  was  Irrelevant 
and  Immaterial,  and  also  being  an  attempt 
to  prove  a  consideration  for  the  alleged  as- 
signment Oiffeixait  from  that  stated^  the  oar 
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Btgnment  and  in  plaintiffs  complaint."  These 
objectfom  sbould  bave  loeen  sustained.  It 
was  vnot  to  admit  aucta  testimony,  because 
It  was  Itrelerant  and  Immaterial,  and  broogbt 
abont  a  Tarlance  between  the  proof  and 
pleadings,  and  was  an  attempted  iwoof  of  a 
dlffermt  omslderalion  than  that  stated  in 
'.he  assignment  or  alleged  In  the  pleadings. 
In  general,  where  no  consideration  at  all  Is 
expressed  In  a  deed,  a  party  may  prove  the 
actual  consideration  to  su]n>ort  it.  And 
where  a  consldecatlon  Is  expressed  a  party 
may  proTe  any  other  actual  consideration,  If 
not  wholly  Inconsistent  with  that  stated.  To 
this  general  rule  there  Is  the  limitation  that, 
where  the  consideration  expressed  in  a  deed 
Is  Impeached  on  account  of  fraud,  the  party 
claiming  under  the  conveyance  cannot  sus- 
tain it  by  proving  another  consideration  dif- 
ferent from  that  stated.  If  a  pecuniary  con- 
sideration is  stated  In  the  deed,  and  it  is  im- 
peached, the  party  cannot  rely  on  the  consid- 
eration of  blood,  love,  or  affection.  Kerr, 
Fraud  &  M.  pp.  101,  192;  Hartopp  v.  Har- 
toppi  17  Ves.  1*4-102;  Clorkson  v.  Hanway, 
2  P.  Wins.  203:  Wlllan  v.  Willan,  2  Dow. 
274;  cases  cited,  notes,  pp.  433,  434,  2  Pom. 
fiq.  Jur.  The  intervenw  excepted  to  the 
.indtngs  of  fact  as  a  wholt>,  and  to  each  of 
them  separately,  as  being  contrary  to  and 
not  supported  by  the  evidence,  and  because 
they  did  not  contain,  and  the  court  failed  to 
find,  whether  there  was  in  fact  a  considera- 
tion for  the  assignment,  and  made  the  same 
objections  and  as^^ment  of  errors  to  the 
tlndings  of  fact  In  the  first  and  second  as- 
signment of  errors. 

The  failure  of  the  court  below  to  find  as 
to  the  fact  of  the  consideration  for  the  as- 
signment was  reversible  error.  Slarsters  v. 
Lash,  61  Cal.  G23.  No  money  or  any  other 
thing  was  given  by  plaintiff  to  the  deceased. 
The  board  and  lodging  given  by  plaintiff  to 
deceased  was  a  gratuity;  therefore  the  as- 
signment was  without  a  consideration,  and 
of  no  binding  force  or  effect  whatever.  Scul- 
ly V.  Scully's  Ex'r,  28  Iowa,  550;  Allen  v. 
3ryson,  G7  Iowa,  596,  25  N.  W.  820.  And. 
again,  In  view  of  the  clrcumstauces  stated, 
should  there  have  been  the  consideration 
claimed  and  attempted  to  have  been  proven 
by  respondent,  we  are  not  satisfied  that  the 
deceased  was,  at  the  time  she  executed  the 
assignment,  capable  of  comprehending  fully 
the  nature  and  effect  of  the  transaction. 
Sbe  was  in  a  state  of  extreme  mental  and 
physical  weakness,  sick,  dylug,  at  the  point 
of  death,  bereft  of  spwch  and  sight  If  not 
disqualified,  she  was  unflttcd  to  attend  to 
busiuoss  of  such  importuuce  as  the  disposi- 
tion of  her  entire  property,  of  the  value  of 
not  less  than  $ll^,;!:tr>,  for  the  insignificant 
sum  of  $1,000,  or  for  the  board  or  lodging 
of  deceased,  as  claimed  by  respondent.  Ccr- 
talu  It  Is  that  In  negotiating  for  the  disposi- 
tion of  the  proiHTty  she  stood  on  no  terms  of 
equality  with  the  plaintiff,  the  deceased  be- 
ing alone,  with  no  attorney  or  other  person 


representing  her  In  making  the  asslgnmeot. 
It  is  not  necessary,  In  co'der  to  secure  the 
aid  of  equity,  to  prove  that  the  deceased 
was  at  the  time  Insane,  or  In  such  a  state  of 
mental  Imbecility  as  to  render  bet  entirely 
incapable  of  executing  a  valid  deed.  It  is 
sufficient  to  show  that  from  hex  sicluiess  and 
Infirmities  she  was  at  the  time  In  a  condi- 
tion of  great  mental  weakness,  and  that 
there  was  gross  Inadequacy  of  consideration 
for  the  conv^ancfe  From  these  circum- 
stances imposition  or  undue  Influence  will 
be  Inferred.  AUore  v.  Jewell,  94  U.  S.  510, 
SU;  Harding  v.  Handy,  11  Wheat  125; 
Kempson  v.  Ashbee,  10  Ch.  App.  15.  In  the 
case  of  Harding  v.  Wbeaton,  2  Mason,  378, 
Fed.  Ca&  No.  6,051,  a  conveyance  executed 
by  one  to  bis  8<m-ln-law  for  a  nominal  con- 
sideration, and  upon  a  verbal  arrangement 
that  it  should  be  considered  as  a  trust  fo> 
the  maintenance  of  the  grantor,  and  after 
bis  death  for  the  benefit  of  bis  heirs,  was, 
after  his  death,  set  adde,  except  as  security 
for  actual  advances  and  charges,  upon  appli- 
cation of  his  heirs,  on  the  ground  that  it 
was  obtained  from  him  when  his  mind  was 
enfeebled  by  age  and  other  causes.  Mr. 
Justice  Story,  in  deciding  the  case,  said: 
"Extreme  weakness  will  raise  almost  nec- 
essary presumption  of  Imposition,  even 
when  It  stops  short  of  legal  incapacity."  In 
the  case  of  Allore  v.  Jewell,  U.  S.  511,  Mr. 
Justice  Field,  In  delivering  the  opinion,  said: 
"The  same  doctrine  is  announced  in  ad- 
Judged  cases  almost  without  number,  and 
it  may  be  stated  as  settled  law  that  when- 
ever there  is  great  weaJmess  of  mind  in  a 
pei*8on  executing  a  conveyance  of  property, 
arising  from  age,  slckucss,  or  any  other 
cause,  though  not  amounting  to  absolute  dis- 
qualification, and  the  consideratlou  given 
fur  the  proi>erty  is  grossly  Inadequate,  a 
court  of  equity  will,  upon  proper  and  sea- 
sonable application  of  tbe  Injured  party,  or 
bis  representatives  or  heirs.  Interfere,  and 
set  the  conveyance  aside."  Aud  the  pres- 
ent case  comes  directly  within  this  princi- 
ple. Judgment  and  decree  reversed,  and 
cause  remanded,  with  lustnictions  to  the 
court  below  to  enter  a  judgment  and  de- 
cree In  favor  of  the  Intervener,  canceling  the 
assigumcut,  delivering  the  same  and  the  cer- 
tificates of  deposit  to  tbe  intervener,  and  a 
direction  to  the  clerk  of  the  court  to  pay 
ovei'  the  money  In  his  hands  as  the  custo- 
dian of  the  court  to  tbe  Intervener. 

MIXES  and  SMITH,  JJ.,  concur. 

BARTGH,  J.,  concurs  In  the  conclusion 
reached. 


TUBXER  V.  WELLS,  FARGO  &  CO.  (KIM- 
BALL, Intervener). 

(Supreme  Court  of  Utah.    June  4,  18SM.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; before  Justice  C.  S.  Zam 
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Actian  by  Martha  Turner  against  WeUs, 
Fargo  &  Co.  to  recover  a  Bum  of  money  on 
deposit  with  defendant,  and  which  she  claims 
was  assigned  to  her  by  Minnie  Barton,  the 
depositor.  Frank  Ktmball,  administrator  of 
the  estate  of  Minnie  Barton,  Interrened,  and 
from  8  Judgm^it  for  plalntlfC  appeals.  Re- 
Tersed. 

E.  W.  Tatiock  and  "W.  C.  Hall,  for  appel- 
lant   McDowall  &  Lyles,  for  respondent, 

MERRTTT,  a  J.  In  the  court  below,  this 
ease  and  the  two  cases  of  Martha  Turner, 
PlalntifC  and  Respondent,  vs.  Union  National 
Bank.  Defmdant,  and  Frank  Kimball,  Inter- 
vener and  Appellant,  and  also  the  case  of 
Martha  Turner,  Plaintiff  and  Respondent,  vs. 
The  Utah  Title  Insurance  &  Trust  Company, 
Defendant,  and  Frank  Kimball,  Intervener 
and  Appellant,  were  tried  together.  The 
same  evidence  was  heard  and  c<nisldered. 
The  findings  of  fact  and  conchislous  of  law  . 
and  the  «ceptlons  were  substantially  the 
same,  and  the  same  objections  and  exceptions 
to  the  admission  of  evidence,  and  the  same 
assignment  of  errors,  were  made  In  each  case. 
The  pleadings  were  alike,  and  the  basia  of 
each  action,  and  the  facts  and  legal  princi- 
ples Involved,  were  the  same.  AU  of  these 
cases  "were  submitted  upon  the  argument  and 
snbmlssloa  of  the  case  against  the  Utah  Title 
Insurance  Company  (decided  at  the  present 
term)  37  Pae.  91.  Upon  the  authority  of  the 
det^on  In  that  cose,  the  Judgment  and  de- 
cree of  the  court  below  m  this  case  is  re- 
Tprsed,  and  the  case  remanded,  with  6lrec- 
tions  to  the  court  below  to  enter  a  Judgment 
and  decree  In  favor  of  the  Intervener,  can- 
ceUng  the  assignment,  and  dellverhig  the 
same  to  the  Intervener,  and  directing  the 
clerk  of  the  court  below  to  pay  over  the  mon- 
ey  in  bis  hands  In  thUi  case  as  custodian  of 
the  court  to  the  Intervener. 

MINER,  SMITH,  and  BARTCH,  JJ.,  con- 
cur. 


TURNER  V,  UXION  NAT.  BANK  (KIM- 
BALL, Intervener). 

(Supreme  Coort  of  Utah.   June  4,  1894.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; l>efore  .Justice  C.  S.  Zane. 

Action  by  Martha  Turner  against  the  Union 
Xatlonal  Bank  to  recover  a  sum  of  money 
on  deposit  with  defendant,  and  alleged  to 
have  been  assigned  plaintiff  by  Minnie  Bar- 
ton, the  depositor.  Frank  Kim1>all,  adminis- 
trator of  Minnie  Barton,  intervened,  and 
from  a  Judgment  for  plaintiff  appeals.  Re- 
versed. 

E.  W.  Tatlocfe  and  W.  C.  Ilall,  for  appel- 
lant.   McDowall  &  I^lcs,  for  respondent 

MERRITT,  C.  J.  In  the  court  below,  this 
case  and  another  case  of  the  same  title,  and 
the  case  of  Martha  Turner,  Plaintiff  and  Ke- 


spondent,  VB.  Wells,  Fargo  ft  Co.,  Defendant 
and  Frank  Kimball,  Intervener  and  Appel- 
lant &nd  also  the  ease  of  Martba  Turner, 
Plaintiff  and  Respondent,  vs.  Utah  Title  In- 
surance &  Trust  Company,  Defendant  and 
Prank  Kimball,  Inta*vener  and  Appellant, 
were  tried  together.  The  same  evidence  was 
heard  and  considered.  The  findings  of  fact 
and  conclmlons  of  law  and  the  exceptions 
were  substantiaUy  the  same,  and  the  same 
objections  and  ecceptlons  to  the  admission  of 
evid«)ce,  and  the  same  assignment  of  errors, 
were  made  In  each  case.  The  pleadings  were 
ollk^  and  the  basis  of  each  action,  and  the 
facts  and  legal  ^ndples  involved,  were  the 
same.  All  of  these  cases  were  submitted 
upon  the  argument  and  snbmlssltm  of  the 
case  against  the  Utah  Title  Insurance  ft 
Trust  Company  (decided  at  the  present  term) 
37  Pac.  01.  Upon  the  authority  of  the  de- 
cision in  that  case,  the  Judgment  and  decree 
of  the  court  below  in  this  case  Is  reversed, 
and  the  case  remanded,  with  directions  to 
the  court  below  to  enter  a  Judgment  and 
decree  In  favor  of  the  intwenor,  canceling 
the  asrii^mient  and  delivering  the  same  to 
the  Intervener,  and  directing  the  clerk  of  the 
court  below  to  pay  over  the  money  In  his 
hands  in  this  case  an  custodian  of  the  court 
to  the  intervener. 

anNER,  BARTCH,  and  SMITH,  JJ.,  con- 
cur. 


STATE  ex  rel.  JOHXSON  et  al.  v.  CASE, 

Justice  of  the  Peace. 
(Supreme  Court  of  Montana.    July  2,  1894.) 

JcaricKS  OP  the  PKiCB  —  Alteration  of  Jl'do- 
UExr  —  JuRisDicT  lox — Rem  EIJ  T — CBRTIOR  A  HI. 

1.  Code  Civ.  Ptoc.  |§  7!>4,  TOft.  provide  that 
upon  a  verdict  by  a.  jury  the  juetice  shall  "im- 
mediately" render  judgment,  and  that  when  the 
prevailing  party  is  entitled  to  eosts  the  justice 
shall  add  their  amount  to  the  wrdict.  Uctd, 
that  where.  In  an  action  on  a  note.  In  which  the 
only  contention  was  as  to  costs,  a  jaRti<'e  ren- 
dered judjinient  in  favor  of  plaintiff  for  the 
amount  of  the  note  and  interest,  and  in  favor 
of  defendants  for  costs,  in  accordance  with  the 
verdict  of  a  jury,  he  had  no  jurisdiction,  eight 
6ays  afterwards,  on  plaintiffH  motion,  to  change 
the  judgment,  as  to  costs,  and  tax  them  to  de- 
fendantH.    Ilarwood.  J.,  dinseiiting. 

2.  Where  a  justice,  eight  days  after  ren- 
dering judgment  io  accordance  with  the  verdict 
of  the  jury,  changes  the  judgment,  as  to  costs, 
without  having  jnrisdiction  to  do  bo,  eertioran 
is  the  proper  remedy.    Harwood,  J.,  disHentlng. 

Appeal  from  district  court,  Missoula  coun- 
ty; C.  S.  Marshall,  Judge. 

Application  by  the  state  of  ilontana,  on 
the  relation  of  A.  P.  Johnson  and  another, 
for  a  writ  of  certiorari  to  review  the  ac- 
tion of  J.  F.  Case,  justice  of  the  peace.  In  an 
action  before  him,  by  Edmund  GIggy, 
against  relators.  From  a  Judgmont  dismiss- 
ing the  writ,  and  affirming  the  Judgment  of 
the  Justice,  relators  appeal.  Reversed. 

This  case  comes  here  on  an  appeal  from  a 
Judgment  of  the  district  court  whkrh.  dismlssi 
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cd  an  application  for  a  writ  of  certiorari 
aKainst  a  justice  of  tbe  peace,  and  affirmed  a 
Judgment  of  that  justice.  The  ai^licatlon 
for  a  writ  of  certiorari  In  the  district  court 
shows  that  on  Februar?  6,  1892,  £dniund 
Glggy  couimenced  an  action  in  the  Justice's 
court  of  J.  F.  Case  against  A.  P.  Johnson 
and  John  H.  Bell,  the  relators  In  this  appli- 
cation, and  appellants  herein,  and  that  on 
February  16th  the  action  was  tried.  The 
cause  of  actlou  was  upon  a  [nromissory  note. 
Judgment  was  demanded  for  the  amount  of 
the  note,  Interest,  costs,  and  an  attorney  fee 
of  $25.  The  defendants  In  that  case  (relators 
herein)  now  contend  that  they  pleaded  in 
that  case  what  they  claim  was  a  tender  of 
the  amount  of  the  promissory  note,  with  in- 
torest,  made  before  the  commencement  of 
the  action.  They  offered  to  submit  to  a  Judg- 
mout  for  the  amount  of  the  note  and  interest, 
without  costs.  A  jury  was  demanded  in  the 
Justice's  court,  and  the  cause  was  tried  be- 
fore such  Jury  upon  that  issue.  The  jury 
found  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note  and  Interest,  without 
costs,  and  a  verdict  for  the  defendants  for 
the  costs  ot  the  action.  The  Jury  were  then 
discharged.  On  the  same  day  (February 
16th)  the  Justice  entered  judgment  in  accord- 
ance with  that  verdict.  Aftei-wards,  on  the 
23d  of  February,  the  plaintiff  made  a  motion 
In  the  justice's  court,  which  he  called  a  "mo- 
tion to  correct  the  Judgment."  The  motion 
was,  In  substance,  as  follows:  Plaintiff 
moves  the  court  to  correct  the  verdict  of  the 
jury,  and  the  judgment  rendered  by  the 
court  upon  said  verdict,  and  to  tax  the  costs 
of  said  action  to  the  defendants  herein,  for 
the  reason,  etc.  This  motion  was  by  the  jus- 
tice granted,  and  In  pursuance  thereof,  on 
the  24tb  of  February,  the  justice  entered  a 
Judgment  against  the  defendants  for  the 
amount  of  the  note  and  interest  and  costs, 
and  also,  after  hearing  proof,  as  the  justice's 
docket  of  February  24th  recites,  for  $50  at> 
torney'8  fee  in  favor  of  plaintiff.  So  it  ap- 
pears that  the  defendants,  on  the  lOtli  of 
February,  obt^ned.  In  pursuance  to  the  ver- 
dict of  a  Jury,  a  Jadgment  in  accordance 
with  what  they  here  contend  that  they  claim- 
ed; that  Is,  that  they  should  pay  the  note, 
with  the  interest,  and  that  they  should  not 
pay  the  costs  of  the  actic«i.  It  then  further 
appears  that  the  justice,  In  effect,  on  a  later 
day  (February  24tli),  set  aside  the  Judgment 
which  be  had  rendered  on  the  10th  of  Feb- 
nmry  in  accordance  with  this  verdict,  and 
gave  a  so-called  Judgment  for  the  plaintiff 
for  the  whole  amount,  with  costs  and  an  at- 
torney ff>e  of  $50.  The  defendants  thereupon 
applied  to  the  district  court  for  a  writ  of 
certiorari  to  review  the  action  of  the  Justice 
of  the  24th  of  February;  their  claim  being 
that  he  exceeded  his  jorisdlctioa  In  giving 
£ho  Judgment  of  that  date,  and  that  tliere 
was  no  appeal  therefrom,  nor  any  plain, 
speedy,  and  adequate  remedy.  Code  Civ. 
Proc.  i  505.  Upon  tho  hearing  of  tlw  c^Uo- 


noi  matter  In  the  district  eotni:,  that  court 
dismissed  the  writ,  and  affirmed  the  judg- 
ment of  the  justice  of  the  peace  of  Febmarr 
24th.  From  tliat  judgment  of  the  district 
court  this  appeal  Is  taken.  The  qoestioos 
now  before  this  court  are,  did  the  Justice  of 
the  peace,  In  rendering  the  Judgment  of  Feb- 
ruary 24th,  exceed  his  Jurisdiction?  And.  if 
so,  was  there  no  appeal  from  that  Judgment  ? 
And  was  there  no  plain,  speedy,  and  ade- 
quate remedy,  other  than  by  certiorari? 

Henry  G.  Stiff,  tm  appellants.  Murray  ft 
Musgrave  and  Gea  W.  Beeves,  for  respond- 
ent 

DB  WITT,  J.  (after  stating  the  facts).  This 
case  Is  In  fact  an  action  ex  relatione,  In  which 
the  relators  are  A.  P.  Johnson  and  anothw, 
and  the  respondent  Is  J.  F.  Case,  a  justice  of 
the  peace,  although  the  papers  in  the  court 
below  were  entitled  Johnson  et  al.  t.  Case. 
Territory  v.  Potts,  3  Mont 

Section  704  of  the  Ode  of  Civil  Procedure 
provides,  in  reference  to  Justice  courts:  "Up- 
on a  verdict  by  a  jury  the  justice  shall  im- 
mediately render  Judgment  accordingly."  In 
the  case  at  bar  the  Justice  followed  this  stat- 
ute; and  In  accordance  with  the  verdict  ot 
the  jury,  and  on  the  same  day,  to  wit,  Feb- 
ruary 16th,  be  entered  Judgment  for  the 
claim  and  Interest  against  defendants,  and 
judgment  for  costs  against  the  plaintiff.  On 
motion  of  plaintiff,  on  February  24th,  the 
justice  undertook  to  partially  set  aside  the 
Judgment  above  descrilied,  and  thereupon 
enter  another  Judgment.  This  attempted 
judgment  of  February  24th  varied  from  the 
judgment  of  Felffiury  16th,  In  that  It  added 
to  the  Judgment  against  defendants  an  a^ 
tomcy's  fee  for  the  plaintiff,  and  also  taxed 
the  costs  against  the  defendants,  which  was 
contrary  to  the  verdict  of  the  jury,  and  con- 
trary to  the  Judgment  of  Felnruary  16tb. 
This  was  not  done  upon  a  new  trial.  A  new 
trial  was  not  applied  tor,  nor  granted,  new 
had.  Tlw  action  of  the  JiuUce  was  simply  a 
setting  aside  of  the  verdict  of  the  Jury  as  to 
costs,  and  the  Judgment  in  acccnrdance  tiiere- 
wltb,  and  the  entering  of  anotiier  and  dif- 
ferent Judgment  as  to  the  costs,  with  the  at- 
torney's fee  added  to  tbe  Judgment  fbr  i^ln- 
tiff.  without  any  further  tx  other  trial.  For 
conv^ence  In  refenlng  to  the  actitm  of  the 
Justice,  we  will  call  the  Judgment  of  Febro* 
aiy  16th  the  first  Judgment,  and  the  action  ot 
the  court  of  February  24th  the  second  Jadg- 
ment As  we  understand  this  cose,  all  that 
was  sought  to  be  attacked  and  overtiirown 
by  the  writ  of  certiorari  in  tbe  district  court 
was  the  second  Judgment  No  attack  was, 
or  ever  has  been,  made  niMn  the  flrvt  JudflF* 
mmt,  except  the  action  of  the  Justice  of  Feb- 
ruary 24th.  ^e  Issue  and  contention  upon 
the  trial  on  Fcbmary  16th  wore  solely  as  to 
the  costs,  as  defendants  admitted  tbtir  lla^ 
Ullty  upon  the  demand  and  interest  It  Is 
quite  likely  that  that  issue  was  not  properly 
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made,  and  that  fbe  pleadfoga  irere  such,  and 
def«Mtaints'  alleged  tender  was  bucIi,  that  Hw 
Jndffment  of  Febnuuy  10th,  In  favw  of  de- 
fendants  toe  costs,  waa  erroneoiu.  Bat,  up- 
on tbe  application  for  the  writ  of  certlwarl, 
no  one  complained  oi  the  first  Judgment.  Tbe 
qocstlon  was  wheher  tbe  Jnstioe  had  Juris- 
diction to  render  tbe  second  Jadgment,  and 
to  that  inqtdr7«  we  tbink,  we  sboold  address 
ourselvee. 

The  statute  provides  tbat  "upon  a  verdict 
by  a  Jury,  the  Justice  shall  immediately  rea- 
der JudgWot  accordingly."  Code  <Xw.  Pvoe. 
i  794^  "When  the  preralUng  party  is  entitled 
toooatB  •  •  •  the  Justice  shall  add  their 
amount  to  tbe  rerdict"  Id.  i  799.  As  the 
case  was  tried  to  the  Justice  the  "preralltng 
par^"  was,  in  effect,  Uie  ^fendants,  i.  e. 
the  defendants  iffevidled  In  tbe  contention. 
The  only  contention  was  as  to  the  coste.  In 
this,  defendants  preraUed,  L  e.  the  Terdlct 
was  In  their  favor.  The  Justice  rendered 
Judgment  in  accordance  with  tbe  verdict,  and 
in  favor  of  defoulants  fear  oMts.  Tbe  wocd 
"Immediately,"  as  used  in  tbe  statute  above, 
has  often  been  construed  by  courts.  It  has 
sometimes  beat  coostruod  as  liberally  as  to 
mean  24  boors.  But  we  have  not  observed 
tbat  It  has  ever  been  construed  as  8  ^ys. 
Now,  if  ttie  Justice  is  to  immediately  raider 
Judgment  upimtiie  verdict  of  the  jury  (section 
194),  and  if  be  is  to  add  tbe  costs  to  tbe  verdict 
(section  799),  it  would  seem  to  be  in  contempla> 
Hm  that  the  question  of  vrtio  wbb  to  pay 
costs  was  something  determinable  upon  the 
return  of  tbe  verdict,  and  the  Immediate  rok- 
dering  of  Judgment;  tbat  is,  we  say  that  the 
qnestlon  of,  against  whom  the  Judgment  for 
costs  Is  to  be,  seems  to  be  determinable  with 
tbe  general  verdict  We  do  not  think  that 
we  can  be  understood  as  holding  that  a  Jus- 
tice has  no  Jurisdiction  m  poww  after  judg- 
mmt  to  add  an  omitted  item  of  costs,  or  cut 
out  an  itMU  wnmgly  and  Inadvertently  taxed. 
Such  qnestions  we  do  not  undmtand  are 
now  bettae  us,  and  uiwn  them  we  express 
BO  opinioxL  What  we  are  considering  Is  the 
matter  of  a  v«^ct  and  Judgment  upon  the 
qoMtion  of  who  shall  pay  the  costs,— not 
what  tbe  costs  sbodld  be.  In  items.  And, 
tbe  matter  of  vAo  «baU  pay  tbe  costs  being 
adjudged  1^  a  Justice  In  accordamie  with  the 
verdict  of  a  Jury  (section  794),  has  the  Jus- 
tice  Jurisdiction,  eight  days  afterwards,  to 
set  aside  that  Judgment,  uid  readjudge  tbe 
costs  against  another  party?  We  understand 
that  to  be  tbe  question  before  us. 

On  February  leth  there  was  a  Judgment  in 
favw  of  defendants,  for  their  costs.  Plain* 
Utt  did  not  attempt  an  ai^eal  from  this  Judg- 
ment It  was  rendered  by  the  Justice  upon 
the  verdict  of  a  jury.  Code  Oiv.  Proc.  | 
791  We  are  of  opinion  that  we  should  not 
hfdd,  under  the  chrcumstances  of  this  case, 
that  the  costs  were  simply  an  incident  of  the 
Jndgm«it  in  tbe  Justice  court  and,  therefore, 
tbat  the  Justice  could  add  thein  olgbt  days 
after  ibe  trial.  Such  view  was  not  presented 
T.:{7i>.no.^7 


Ify  counsd  for  the  Justice  who  appeared  and 
argued  tbe  case  in  this  court  Whatever  may 
be  suggested  about  costs  being  Incidental  to 
the  Judgment  occurs  to  us  as  scarcely  appli- 
cable to  this  case,  where  tbe  costs,  Instead  of 
being  an  Incident;  were  in  fact  the  only  con- 
tention which  was  tried;  Improperly  tried, 
perhaps;  the  issue  badly  pleaded,  probably. 
But  stlU  it  was  tbe  only  contention  tried,  and 
therefore  seems  not  quite  properly  called.  In 
this  case,  "IncidentaL"  The  verdict  and 
Judgment  for  costs  in  favor  of  defendants 
was  separate  and  Independent,  and  was  not 
attached  to  any  other  Judgment  It  does 
not  therefore,  seem  to  be  appropriate  called 
"InddentaL"  We  are  of  opinkm  tbat  the 
proceeding  of  tbe  Justice  in  traidering  the 
Judgment  of  February  24tb  was  clearly  be- 
yond bis  Jurisdiction.  Co6e  Civ.  Proc.  |  79i; 
Winter  v.  Fitspatrick,  35  Oal.  209;  Welmmer 
V.  Sutherland,  74  GaL  543,  15  Paa  S49;  Fox 
V.  Mcacham,  6  >>b.  530;  Foist  v.  O^ptn, 
36  Ind.  471;  Foster  v.  AJden,  21  Mich.  607; 
Stephens  v.  Santee,  49  N.  Y.  35;  Hamlll  v. 
Ghamplin,  12  B.  I.  124;  People  v.  D^mue 
Oommon  Pleas,  18  Wend.  658;  (Sorth^l  v. 
Mead  (Colo.  Sup.)  85  Paa  741.  In  the  Col- 
orado case  last  cited,  it  is  held  that  when  a 
Justice  enters  Judgment  on  a  verdict  of  a 
Jury,  bis  act  is  simply  ministerial,  and  not 
Judi<!ial.  Tbat  case  further  remarks:  "The 
Judgmoit  behig  entered  according  to  the  ver^ 
diet  the  aggrieved  party  may  at>peal;  but 
the  Justice  has  no  authwity  to  render  any 
Judgment  cwtrory  to  tbe  verdict  and,  if  ha 
does  so,  such  Judgment  may  be  regarded  as 
a  aulli^.  Any  other  doctrine  would  involve 
Iffoceedlnga  In  Justloea'  courts  in  tR>ubIfr< 
some,  expensive,  and  vexatious  delays,  and 
would  greatly  hinder  and  embarrass  tbe  ad- 
ministration of  Justice.  Freem.  Judgm.  |63a; 
High,  Extr.  Bem.  H  235-242." 

The  attempted  Judgment  of  February  24th 
was  therefore  void.  Then  tbe  question  re- 
maining for  our  conrideratlon  Is,  can  that 
Judgment  be  reached  and  overturned  upon 
a  writ  of  c»tlorari7  The  requndCTt  con- 
tends that  on  appeal  lies  to  tbe  district 
court  from  the  Justice  court  ftom  such  Judg- 
ment, and  dtes  Ducbeneau  v.  ^use,  10  Pac. 
427.  4  Utah,  303;  Saunders  v.  Seed  Co. 
(Utah)  24  Poc.  532;  Trustees  v.  Shepherd 
(m.  Sup.)  28  N.  B.  1073;  Bank  v.  McKee, 
(8.  D.)  SO  y.  W.  1057;  Urermore  v.  Gamp- 
bell,  52  CaL  75;  Pox  v.  Nacbtsheim.  S  Wash. 
St  084^  29  Pac.  14a  He  thorefore  contends 
that  if  an  appeal  lay  from  tbe  Judgment  of 
tbe  justice  of  February  24th  tbe  certiorari 
was  properly  dismissed  by  tbe  district  court 
Hayes  v.  District  Court,  11  Mont  225,  28 
Pac.  259.  But  let  us  examine  whether,  in 
fact  and  in  substance,  there  Is  an  appeal 
which  reaches  the  attempted  Judgment  of 
February  24th.  Anderson's  Law  Dictionary 
defines  an  "appral"  as,  "To  remove  a  cause 
to  a  higher  court  for  review  and  retrial"  In 
general  terms,  an  appeal  is  a  resort  to  an 
npper  court  to  review  -Um  |ictlon/of  a  lowei 
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court  Id  tbe  Justice  court,  In  thla  case, 
there  were  two  records,  each  of  which  la 
called  In  the  argument  a  "Judgment."  One 
was  the  first  Judgment,  of  February  16th; 
the  other  was  the  second  or  attempted  Judg- 
ment, of  February  24th.  Of  the  former,  the 
defendants  had  no  complaint.  The  latter 
was  their  grievance,  which  they  wished  to 
have  righted.  If  the  defendants  could  have 
appealed  from  the  second  Judgment,  and  if 
they  could  have  had  that  action  of  the  Jus- 
tice reviewed,  and  if  they  could  have  had 
the  district  court  decide  whether  the  Justice 
of  the  peace  was  right  or  wrong  in  hla  ac- 
tion of  February  24th,  and  If,  It  appearing 
he  was  "nTong  in  that  respect,  the  district 
court  could  have  reversed  that  wrongful  ac- 
tion, and  have  sent  the  case  back  with  di- 
rections to  the  Justice  to  wipe  out  the  at- 
tempted Judgment  of  February  24th,  and 
leave  defendants  as  they  ought  to  have  been 
left  by  the  Justice  (that  is,  with  the  judg- 
ment of  February  16th  standing  until  it  was 
properly  attacked),  then,  If  such  could  have 
been  the  result  of  the  appeal  by  the  defend^ 
anta  from  the  Justice's  to  the  dlsti-ict  court, 
the  defendants  would  hare  had  an  appeal 
In  substance  as  well  as  In  name,— an  appeal 
which  would  have  reached  the  grievance 
which  they  claimed  to  have  Buflfered.  But 
an  appeal  to  the  district  court  would  have 
wrought  out  no  such  result  as  above  suggest- 
ed. Had  the  defendants  appealed,  tbe  dis- 
trict court  would  never  have  reviewed  the 
pretended  Judgment  of  February  24th.  The 
case  would  have  been  tried  de  novo.  The 
attempted  Judgment  of  Febniary  24th  and 
the  Judgment  of  February  IGth  would  have 
each  been  ignored,  and  the  matter  would 
have  been  tried  de  novo  in  the  district  coiurt. 
There  would  have  l)een  a  retrial  in  that 
court  of  the  merits  of  the  case.  There  would 
not  have  been  a  review  of  the  performance 
of  February  24th.  Tbe  latter,  the  defend- 
ants watiteil;  the  former,  they  did  not, 
Tliey  would  therefore  get  what  they  did 
not  want,  which  would  be  an  injury  to 
them,  aud  would  be  deprived  of  that  which 
they  sought  to  obtain.  They  would  ask  for 
bread,  and  receive  a  stone.  State  v.  Ev- 
ans, 13  Mont  — ,  33  Tac.  1010.  If  it  be  sug- 
gested that  an  appeal  by  defendants  from 
the  Judgment  of  February  24th  %vould  ob- 
tain for  them  a  review  of  the  determination 
of  the  question  of  who  should  pay  the  costs 
of  the  action  In  the  Justlee's  court.  It  may 
be  replied  that  defendants  had  obtained  a 
Judgment  in  their  favor  once  (February 
lOtli)  upon  that  subject  (a  Judgment  which 
had  been  set  aside  by  the  Justice  without 
Jurisdiction),  and.  If  there  were  appealing 
to  do,  defendants  had  the  right  to  look  to 
phiintiff  to  a^^suuie  that  burden.  It  is  said 
In  the  Colorado  case,  cited  above:  "Did  pe- 
titioners have  a  plain,  speedy,  and  adequate 
remedy,  by  the  ordinary  coiu^e  of  law,  for 
the  action  of  the  Justice  li^  refusing  to  en- 
ter Judgment  upon  their  verdict?    It  Is 


urged  that  their  remedy  was  by  appeal,  bnt 
this  view  is  not  sustained  by  sound  reasoi?. 
nor  by  the  weight  of  authority.  As  we  have 
seen,  the  Justice,  in  assuming  to  arrest  Judg- 
ment upon  the  verdict,  and  in  dismissing 
the  case  against  claimants,  acted  wholly 
without  authority.  Even  if  the  claimants 
could  have  appealed  from  the  entry  of  snch 
orders,  such  a  remedy  would  not  have  bet>n 
adequate.  They  had  tried  and  won  their 
caase,  and  were  entitled  to  the  fruits  of 
their  victory.  Why  should  they  be  required 
unnecessarily  to  assume  the  expense,  trouble, 
and  hazard  of  another  trial!  Judgment 
should  have  been  entered  upon  the  verdict, 
and  then  the  burden  of  an  appeal,  if  any  bad 
been  taken,  would  have  fallen  upon  the 
plaintiffs.  The  taking  of  an  appeal  is  a 
matter  of  some  inconvenience  and  hardship. 
It  Involves  the  giving  of  a  bond,  with  surety, 
and  the  advancement  of  costs,  as  well  as  the 
hazard  of  another  trial.  A  remedy,  there- 
fore, which  required  the  claiiuants,  rather 
than  the  plaintiffs,  to  take  an  appeal,  was 
not  adequate.  Besides,  If  the  Judgment  bad 
been  entered  for  the  claimants.  It  la  not  cer- 
tain that  any  apiwal  would  have  been  tak- 
en." Corthell  V.  aiead,  35  Pac.  743.  It  i» 
said  by  the  supreme  conrt  of  California,  as 
to  another  matter,  but  of  kindred  nature: 
"A  mandate  that  the  superior  court  proceed 
to  a  bearing  of  the  appeal  on  tbe  merits,  or 
to  a  retrial  of  the  issuea,  would  not  annul, 
but  simply  ignore,  the  order  dismissing  the 
appeal.  The  order  must  first  be  annulled  by 
a  direct  proceeding;  that  is,  by  certiorari. 
Such  is  the  remedy  when  the  court  haa  en- 
tered a  Judgment  or  made  an  order  in  ex- 
cess of  jurisdiction."  Ijevy  v.  Superior 
Court,  GC  Cai.  2U2,  5  Pac.  353.  So,  in  the 
caae  at  bar,  by  an  appeal  the  defendants  ia 
the  Justice  court  would  attack  and  destroy 
that  which  was  not  to  them  a  grievance,  but 
rather  a  beuetit;  that  is,  tbe  Judgment  of 
February  10th.  And  they  would  never  be 
able  to  attack,  or  have  reviewed,  the  grlev. 
ance  which  they  sought  to  appeal  from,  and 
which.  In  name  and  In  shadow,  they  would 
appeal  from;  that  is,  the  attempted  Judg- 
ment of  Feltrunry  24th,  We  are  satlafleil 
that  such  an  apiMsal  would  be  wholly  uusulv 
stantlal.  It  would  not  be  a  review  or  re- 
trial of  the  matter  complaiued  of.  See  defi- 
nitions of  "appeal,"  supra.  Its  only  char- 
acteriatlc  of  an  appeal  would  be  Its  name. 
It  is  said  in  Bank  v.  McKee,  supra:  "To 
justify  tbe  issuance  of  the  writ,  there  must 
not  ouly  api>ear  an  excess  of  jurisdiction, 
but  that  there  Is  no  appeal,  or  oth^  ade- 
quate remedy.  If  the  Judgment  complained 
of  could  have  been  brought  to  this  court  by 
appeal,  and  the  question  of  Jurisdiction  de- 
termined In  such  proceeding,  that  fact  alone 
would  prevent  the  Issuance  of  tbe  writ.  Up- 
on this  point  tbe  statute  could  hardly  be 
plainer.  Tbe  evident  design  of  tbe  statuto 
is  to  make  appeal  the  ordinary  method  of 
bringing  cases  up  for  review,  and  certiorari 

Digitized  by  Google 


Mont.) 


STATE  V.  CASE. 


99 


an  extraordioaiy  method,  to  be  resorted  to 
only  when  necessary  to  save  rights  which 
would  otherwise  be  lost"  We  are  of  opin- 
ion that  the  case  at  bar  is  just  such  a  one 
as  is  suggested  In  the  closing  words  of  that 
South  Dakota  case.  The  certiorari  before 
us  in  this  ease  Is  necessary  "to  sare  rights 
wliicta  would  otherwise  be  lost."  It  Is  neces- 
sary to  save  to  the  defendants  In  the  justice 
court  the  right  to  have  the  illegal  action  of 
the  justice  on  February  ^tb  obliterated  and 
destroyed,  and,  moreover,  to  have  it  destroy- 
ed  without  cWTying  down  In  such  destruc- 
tion the  Judgment  of  February  16th.  Such 
right  of  defendants  to  demolish  the  Illegal 
Judgment  of  February  24th,  and  presMre 
the  Judgment  of  February  16th,  could  not  be 
saved  by  an  appeal  on  the  part  of  the  de- 
fendants, and  such  right  could  be  saved  by 
this  writ  of  certiorari.  Fox  y.  Nachtsheim, 
supra;  Paul  v.  Armstrong,  1  Nev.  85. 

The  result  of  these  views  is  that  we  are  of 
opinion  that,  conceding  that  an  apgeal  did 
He  from  the  Justice  court  to  the  district 
court,  yet  that  such  an  appeal  was  one  in 
name  only,  and  was  not  an  appeal  In  sub- 
stance or  in  ftict,  as  reaching  to  the  grler- 
ance.  Certiorari  was  therefore  an  appropri- 
ate remedy  against  the  justice.  The  judg- 
ment of  the  district  court,  dismissing  the 
writ  of  certiorari  and  afllrmlng  the  judgment 
ft  the  justice,  is  reversed,  and  the  case  Is 
remanded,  with  instructions  to  the  district 
court  to  sustain  the  writ  of  certiorari,  and. 
In  pursuance  thereto,  to  annul  the  Judgment 
which  the  justice  of  the  peace  attempted  to 
render  and  enter  on  February  24th.  Re- 
vnsed. 

PEMBBBTOX,  a  J.  I  oonenr  In  tbe  con- 
clusion. 

HAUWOOD,  J.  (dissenting).  Viewed  In 
the  light  of  the  facts  disclosed  by  the  record, 
It  seems  to  me  the  foregoing  Is  a  remarliable 
treatment  and  determination  of  thU  case. 
The  authorities  cited  and  quoted  are  im- 
iluubtcdly  correct  la  afiU'iuiug  that  a  Justice 
uf  the  peace  is  bound  to  enter  Judgment  ac- 
cording to  tlie  verdict  returned  by  the  Jury 
upon  the  issues  Involved  in  a  case  submit- 
ted to  a  Jury.  I  do  not  understand  that 
there  Is  a  dispute,  or  a  difference  of  opin- 
ion, upon  tliat  proposition.  Nor  do  I  suppose 
the  learned  judge  of  the  district  com't,  whose 
decision  is,  by  the  foregoing  opinion,  de> 
elated  erroneous,  and  ordered  revei*8ed, 
would  hesitate  a  moment  to  so  hold,  upon 
such  a  point  being  presented.  My  Impres- 
sion is  that  a  reports  preparing  the  forego- 
ing opinion  for  publication  would  note,  as 
bis  syllabus,  that:  "A  justice  of  the  pence 
must  enter  Judgment,  In  a  case  tried  In  nis 
court,  according  to  the  verdict  of  the  Jvry 
returned  on  the  Issuea  presented;  and  a 
judgment  entered  contrary  thereto  will  be  an- 
nnlied  by  a  higher  court  on  writ  of  certio- 
rari. Judgmeot  of  the  district  court,  holding 
otberaise,  rerersed."    And  I  presume  it 


would  be  a  matter  of  sonfe  astonishment  to 
those  reading  the  majority  opinion,  and  re^ 
garding  the  case  from  the  impression  there- 
by conveyed,  that  the  learned  judge  of  tbe 
district  court  should  have  fallen  Into  such 
palpable  error,  and  a  matter  of  more  aston- 
ishment that  there  should  be  dissension  In 
this  court  on  so  plain  and  simple  a  proposi- 
tion, especially  in  the  light  of  tbe  foregoing 
exposition.  But  notwithstanding  a  sylla- 
bus to  the  effect  above  stated  would,  as  I 
think,  express  the  lmi»%sslon  naturally  de- 
rived from  the  foregoing  treatment,  and 
state  a  correct  conclusion  of  law  upon  a  hy- 
pothetical proposition  of  fact,  I  cannot  sub- 
scribe thereto,  as  applicable  to  determine 
the  case  at  bar,  because,  on  submission  of 
tbe  opinion  for  cMicurrence,  my  examina* 
tion  of  the  record  dlsclraed  what  seemed  to 
me  a  state  of  facts  showing  an  entirely  dif* 
ferent  case  than  that  manifestly  proceeded 
upon  in  reaching  the  conclusion  announced. 
This  led  to  a  very  thorough  canvass  and  dis- 
cussion, In  the  counsels  of  this  court,  of  the 
facts  disclosed  by  the  record.  But  to  my 
surprise,  not  llndlng  any  facts  reconcUablo 
to  the  assumptions  of  the  majori^  opinion, 
the  same  was  nevertheless  adtawed  to,  as 
originally  determined  upon;  and,  evidraitly 
to  support  the  same  In  point  of  fact,  a  state- 
ment of  the  case  has  been  prefixed  thereto, 
which  ptirpwts  to  give  the  facts  upon  which 
the  determination  of  the  majority,  reveriring 
the  district  court,  is  based.  Therein,  aft^ 
briefly  setting  forth  the  nature  of  the  pro- 
ceedings in  the  justice's  court,  the  review 
and  affirmance  thereof  on  writ  of  certiorari 
by  the  district  court,  and  the  appeal  there- 
from to  this  court.  It  Is  stated  that  "the  de- 
fendants In  that  case  (relators  herein)  now 
contend  that  they  pleaded  in  that  case  what 
tiiey  claimed  was  a  tender  of  the  amount  of 
the  promissory  note,  with  interest,  made  l>e- 
fore  the  commencement  of  the  action."  The 
same  assumption  Is  also  reiterated  in  that 
statement  of  the  case,  as  follows:  "So  It 
appears  that  defendants,  on  the  16th  of 
February,  obtained,  in  pursuance  of  the  ver^ 
diet  of  the  Jury,  the  Judgment  In  accordance 
with  what  they  here  contend  that  they  claim- 
ed; that  Is,  that  they  sliould  pay  the  note; 
with  Int^eet  and  that  they  should  not  pay 
the  costs  of  the  action."  From  this  it  plain- 
ly appears  that  the  majority,  according  to 
the  statement  prefixed  to  their  opinion,  pro- 
ceed not  upon  what  the  record  shows  de- 
fendants pleaded  in  the  cose,— although  the 
pleadings  are  entirely  in  writing,  prepared 
by  connsei  of  the  respective  parties,  and 
fully  set  forth  in  the  record,— but  they  pro- 
ceed upon  the  assertion  ttiat  defendants 
"now  contend  that  they  pleaded  in  that  case 
yrh&t  they  claimed  w^os  a  tender,"  or.  as  they 
secondly  assert  in  the  statement,  "what  they 
here  contend  th^  claimed;  that  Is,  that 
they  Bhotdd  pay  the  note,  with  interest,  and 
that  they  should  not  pay  the  costs  of  tbe 
i  action." 
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The  taxation  of  costs  is  the  onlj  thing 
iDTotred  In  this  ease;  and  the  Important— 
the  vital— point  upon  which  this  de<^ion 
tnrns  is  whether  defendants  pleaded  a  ten- 
der In  the  juatlce'B  conrt  Indeed,  that  Is 
really  the  only  fact  stated  In  the  majority 
statement,  outtide  of  ttie  mere  mention  of 
the  nature  of  the  cose,  and  how  It  came  to 
this  court;  and  that  Important  proporitlop  as 
to  defendants*  plea  of  tender  is  reiterated  in 
the  majority  statement  of  the  case.  Now, 
If  the  record  on  flle  in  this  case  showed  that 
defendants  pleaded  in  the  Justice's  court  a 
tender  i»rlor  to  the  commencement  of  the  ac- 
tttm,  and  that  they  followed  It  up,  when  the 
action  was  brought,  by  depositing  in  court 
the  amount  due,  as  required  by  section  504 
of  the  Code  of  Civil  Procedure  in  such  cases, 
it  would  thereby  clearly  appear  that  the 
rulli^  of  the  district  court  was  wrong,  and 
ought  to  be  revaned;  and  there  would  not 
be  a  moment's  dissension  on  my  part  from 
the  majority  decision  to  that  effect  On  the 
other  hand,  If  the  record  shows  the  con- 
trary, the  majority  of  this  court  proceed  up* 
on  an  hypothesis  which  contradicts  the  rec- 
ord, and  the  decision  of  the  majori^  is  ut- 
terly wrong  and  defenseless,  and  the  district 
court  was  right  But  If  the  record,  which 
contains  the  pleadings,  disclose  that  defend- 
ants pleaded  facts  showing  a  tender  of  pay- 
ment prior  to  the  commencement  of  the  ac- 
tion, why  not  so  state  In  uneqniTocal  lan- 
guage? Wherefore  is  It  said  In  the  ma* 
JotI^  statement  that  defendants  "now"  and 
"here"  "contend"  that  they  did  something— 
that  defendante  i^ded  a  tender— in  a  par- 
ticular wherein  the  record  discloses  Just 
what  defendante  pleaded?  That  fashion  of 
stetement,  it  seems  to  me,  would  appear 
extraordinary  In  any  statemoit  of  tacts  up- 
on which  depended  the  solemn  determina- 
tion of  the  rtghte  of  litigants,  but  especially 
so  In  respect  to  pleadings  prepared  by  coun- 
selors  at  law,  in  writing,  which  are  set  forth 
in  the  record.  Even  if  the  pleadings  in  the 
Justice's  court  had  been  stated  orally,  the 
law  requires  the  same  to  be  noted  by  the 
Justice  Id  his  docket  (section  770,  Code  Civ. 
Proc),  and  the  docket  entries  are  set  forth 
in  the  record.  Herein  Is  the  vital  point  on 
which  the  decision  ought  to  and  does  turn,— 
the  point  of  contention,  and  the  one  In  re- 
spect to  which  the  record  was  carefully 
scrutinized  and  discussed.  And  an  examin- 
ation of  tlie  record  discloses  that  It  does  not 
show  either  that  defendants  pleaded  in  the 
Justice's  court  a  tender  of  payment  prior  to 
the  action,  or  that  they  followed  up  any  such 
"contended"  tender  by  deport  in  court  of 
the  amount  admitted  to  be  due,  as  required 
by  statute  In  case  a  tender  had  been  made. 
Code  Civ.  Proc.  1  604.  The  majority  state- 
ment of  facts  does  not  come  into  direct  con- 
flict with  the  record,  because  that  statement 
as  we  have  seen,  asserts  only  that  defend- 
ants "here  contend"  that  they  pleaded  a 
tender.   Forbearing  comment.  It  Is  suffi- 


cient to  Wng  to  view  these  eondltloiis  re* 
specting  the  treatment  of  the  case  In  tbla 
court  to  show  the  point  and  cause  of  dis- 
sension. I  therefiire  proceed  to  an  examina- 
tion of  the  case  as  shown  by  the  record. 

It  appears  from  the  proceedings  disclosed 
by  the  record  In  this  case  that  an  action 
was  commenced  in  the  Justice's  court  of  J. 
F.  Case,  justice  of  the  peace  In  MIsBoula 
county,  by  JBdmund  Glggy,  plalntifl,  against 
A.  P.  Johnson  and  J.  H.  Bdl,  def^dants, 
to  enforce  payment  of  a  promisswy  note- 
Tb»  complaint  In  the  action  sete  forth  the 
execution  and  ddivery  of  the  promissory 
note  by  defendants,  whereby  they  promise 
to  pay  B.  F.  BtiKum  f  160.  wilh  Interest  at  a 
rate  sUted;  the  asslgnm^it  and  transfer  of 
said  note  to  plaintiff;  the  nonpayment  there- 
of; that  said  note  provided  for  tecoY&rj  ot 
reaswaMe  attorney's  fees  in  case  of  ite  en- 
forcement by  action,  and  that  f25  was  a 
reasonable  fee  fcr  the  prosecution  of  this  ac> 
tlon  to  enf<nve  payment  tiiereof,— and  de- 
mands Judgment  for  the  amcmnt  of  the  note, 
with  interest  and  said  attorney's  fee  and 
costs  of  suit  Defendante  answered,  admit- 
ting the  execution  and  delivery  of  «aid  note, 
and  the  Indebtedness  thereby  evidenced,  but 
alleged  tliat  on  a  certain  date,  before  the 
commencement  of  the  action,  at  a  certain 
place  in  Missoula  county,  defendant  JobDSon 
(quoting  from  the  answer)  "tendered  to  plain- 
tifF,  In  lawful  money  of  the  United  States, 
the  full  amount  then  due  upon  said  note, 
less  the  sum  of  122.16,  then  owing  and  due 
to  Johnson  by  said  plaintiff,  but  that  plain- 
tiff then  and  there  refused  to  accept  the 
same.  And  defendants  furtbw  allege  that 
on  the  13th  of  February,  1892.  defendant 
Johnson  recovered  judgment  in  the  Justice's 
court  In  and  for,"  etc.,  "•  •  •  In  the  sum 
of  $22.16,  and  f  24  costs  of  suit,  and  that  no 
part  of  said  Judgment  has  been  paid;  that 
said  A.  P.  Johnson  Is  wllllog,  and  hereby  con- 
sents, that  said  Judgment  be  applied  as  a  set- 
off against  the  demand  of  plaintiff.  De- 
fendants further  allege  that  they,  each  of 
them,  are  willing,  and  now  offer,  that  Judg- 
ment be  entered  against  them  In  this  action 
for  the  sum  of  $150,  principal  of  the  note 
sued  upon,  with  Interest  thereon  from,"  etc., 
"•  ♦  •  to  the  present  date,  without  costs, 
and  defendants  demand  Judgment  against 
plaintiff  for  their  costs  herein  expended." 
This  is  the  answer  of  defendants,  as  shown 
by  the  record.  There  Is  no  denial  that  the 
note  provided  for  recovery  of  reasonable 
fees  for  services  of  plaintiff's  attorney  In 
prosecuting  an  action  to  enforce  payment 
thereof,  or  that  f 25  was  a  reasonalsle  fee  for 
such  services.  It  appears  that  the  Justice, 
on  motion  of  plaintiff,  struck  out  of  said 
answer  the  allegations  therein  relating  to  nt- 
covery  of  said  Judgment  against  plaintiff  by 
defendant  Johnson  for  $22.16,  and  $24  costs. 
As  the  pleadings  then  stood,  plaintiff  alleged, 
and  defendante  admitted,  the  indebtedness 
represented  by  said  promissory  note,  that  It 
was  due  and  anptUd,  and  that  plaintlfr  ought 
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to  bare  lodgment  (quoting  tnm  lb*  uswer) 
"fbr  xbe  ram  of  9150.  principal  of  the  oota 
cued  -ajfOD,  witb  Int^est,"  u  atlpnlated  In 
the  note,  "to  tbe  present  date."  The  facta 
allesed  aa  to  tender  show  no  legal  tender 
wbatever.  Defendonta*  conna^  plainly  reo- 
ognlze  ttilB.  for  havinK  alleged  tbe  facts 
about  Johnson's  claim  against  plaintiff  tot 
$22.16  "damagee,"  and  tender  of  payment  of 
the  amount  due  on  tbe  note,  leas  tbat  claim 
for  damages,  and  recovery  of  judgment 
againat  plaintiff  by  Jobnson  In  the  Justice's 
court,  for  tbat  amount  of  damages,— having 
InteriK^ted  all  those  facts  In  tbe  case, — 
defendants  manifestly  do  not  rely  upon  tbem 
aa  a  legal  tender,  because  they  close  their 
answer  with  an  offer  to  allow  judgment  for 
the  whole  amount  of  tbe  promissory  note, 
"with  Interest  to  tbe  present  date."  Inter- 
est woald  bave  stopped  at  tbe  date  of  tender, 
bad  a  legal  tender  been  made.  ▲  tender 
less  an  amount  of  damages  demanded  by  the 
debtor  from  tbe  creditor  would  not  ordina- 
rily be  a  good  legal  tender  at  all,  because 
tbe  creditor  would  not  be  bound  to  accede 
to  the  opinion  of  the  other  as  to  the  amount 
of  damages.  Even  after  the  demand  for 
damages  bad  been  fixed  by  Judgment  In  the 
Justice's  court,  It  is  not  relied  on  aa  an  off- 
set; fw  It  Is  expressly  shown  In  tbe  answer 
that  defendanta  offered  to  have  judgment 
entered  against  them  for  the  full  amount  of 
the  note,  with  Interest  to  date  of  judgment, 
and  the  alleged  facta  as  to  judgment  for 
damages  were  stricken  out  of  the  answer. 
Therefore,  It  1^  tbe  answer  of  defendants, 
with  the  auction  as  to  tendering  payment, 
ISM  said  damages,  followed  by  an  offer  to 
allow  lodgment  to  be  entwed  against  de- 
fmdants  for  tbe  fOn  araoout  of  jdalntUTa 
dalm,  with  interest  to  date,  bat  ''wltboot 
coats."  Now.  while  the  answer  fiUled  en- 
tirely to  plead  a  legal  tender,  and  the  ma- 
jority of  this  court  do  not  affirm  that  the 
fitcta  alleged  In  tbe  answor  constltnted  a 
legal  taoder,  bat  oom  the  point  bj  setting 
down  in  the  statement  of  tbe  eaae  tbat  de- 
fendants **hex«  contend**  tiiat  tbey  ifleaded 
a  tender,  still,  for  tbe  sake  of  great  liberality 
la  Ttewbig  defendanti^  poaltlim,  I  may  grant 
that.  In  so  far  as  merely  offering  payment 
protons  to  the  oetioii,  tbe  facto  alleged  In 
tbe  answer  constituted  so  moeb  of  a  tender. 
NercrtbeloiB,  this  bare  offer  of  pagrment  was 
inonffldent  to  throw  tbe  borden  of  coats  on 
plalntur,  nnleaa  defOidaBts  bnmght  the 
amount  due  into  court,  and  deposited  the 
same  there  for  plidntlff.  aocwdtng  to  tbe  re- 
qoiremoits  of  section  fi04  of  tbe  Code  of  Otrll 
Procedorcw  It  la  not  pretended  that  any  one 
srer  ^Nmnteoded"  that  was  done.  This  is  a 
provision  of  statute  which  requires  that 
where  previous  .^oder  is  alleged  the  amount 
dtie  shall  be  brought  Into  court  for  plaintiff. 
It  is  reasonable  and  Just.  too.  In  such  a 
ease  there  is  absolutely  no  reason  for  court 
proceedings;  no  reason  for  sommons,  trial, 
or  execncioD.  which  accrue  court  costs.  The 
money  Is  laid  down  in  court,  and,  if  previoos 


tender  la  Comid  to  bare  been  made,  plaintiff 
takes  paymmt  ot  the  debt  by  taking  tbe 
money  deposited  in  court,  without  entry  of 
judgment  or  necessity  for  execution,  and 
the  costs  are  taxed  againat  him.  That  is 
the  only  way  to  pat  tbe  parties  on  a  proper 
basis  to  rightfully  compel  plaintiff  to  pay 
tbe  costs  of  an  action.  Should  defendant 
be  allowed  to  corns  into  court,  and  say  tbat 
upon  a  certain  time  be  tendered  payment  of 
tbe  debt,  and  then  keep  the  money  in  bis 
pocket,  and  say,  "I  am  willing  tbe  plaintiff 
shall  take  Judgment,  and  get  what  he  can 
out  of  it.  and  hunt  me  with  an  execution  in 
the  bands  of  an  officer  of  tbe  law,  and  col- 
lect tbe  judgment,  If  he  can,  at  great  ex- 
pense, but  the  plaintiff  shall  pay  the  costs 
in  the  case?"  The  statute  plainly  answers 
this  question  in  the  negative,  and  the  Justice 
of  the  peace  and  the  district  court  followed 
the  plain  provision  of  the  statute;  but  the 
majority  of  this  court  overrule  them,  bow- 
ever,  without  mentioning  the  facts  shown, 
or  the  disregarded  statute. 

Turning  to  anothw  view  of  the  law,  as  ap 
plied  to  tbe  facts  disclosed  by  the  record,  li 
should  be  noted  that  the  statute  provides  that. 
"If  the  defendant,  at  any  time  before  trial, 
offer  In  writing  to  allow  Judgment  to  be  tak^ 
against  him  for  a  specified  sum,  the  plaintiff 
may  immediately  have  Judgment  therefor, 
with  tbe  costs  there  accrued,  but  If  he  do  not 
accept  such  offer  before  the  trial,  and  fall 
to  recover  In  tbe  action  a  sum  larger  than 
tbe  one  mentioned  In  the  offer,  he  shall  not 
recover  any  costs  accruing  after  the  offer 
was  made,  but  the  offer  and  failure  to  accept 
shall  not  be  given  In  evidence  to  affect  tbe 
recovery  otherwise  than  as  to  costs."  Code 
Civ.  Froc.  I  797.  Defendants  offered,  as  we 
have  seen,  to  have  judgm«it  entered  againat 
them  for  the  full  amount  claimed  by  plaintiff: 
BO  there  was  not,  nor  could  tb^  be,  any 
dispute  or  trial  as  to  tbe  amount  for  which 
plaintiff  should  have  Judgment  But  defend* 
ants,  without  having  pleaded  any  tender,  or 
depositing  anything  In  court,  as  required  by 
section  &(H  of  the  statute  in  case  they  "coo- 
t^ded"  here,  as  tbe  majority  statemoit  as- 
serts that  they  pleaded.  &  tendw  prior  to 
the  action;  and  without  having  any  offaet;  or 
relying  upon  any,  defendants  cfufessed  that 
plain  tiff  ought  to  have  Judgment  for  all  be 
asked,  and  offered  to  allow  Judgment  to  be 
Altered  for  tbe  fuU  amount  demanded*  not 
witb  costs  then  accrued,  as  the  statate  [vo* 
vides,  but  attached  to  their  offer  a  condition 
that  Judgmoit  might  be  entered  against  them, 
"without  costs,"  and  tbat  plaintiff  should 
pay  tbe  costs.  In  this  attitode  defotdanta 
stood  In  court,  and  demanded  a  jury  trial, 
as  disclosed  by  the  record  In  this  case;  and  a 
jury  was  Impaneled,  and  tbe  constable  sentfM 
witnesses,  and  some  sort  of  a  trial  ensued, 
upon  the  demand  of  these  defendants,  wliw» 
by  costs  exceeding  9100  accrued,  as  shown 
1^  the  record,  when  in  tnct  tbcare  was  no 
isBDo  wbatevw  to  tzy.  It  certalulj:^dld  not. 
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require  a  Jury  to  find  that  plaintiff  Bbonld  re- 
cover the  amount  of  his  note,  "with  interest 
to  present  date,"  when  that  was  confessed  by 
the  written  answer  of  defendants,  nor  to  try 
the  validity  of  an  alleged  offset  which,  al- 
though alleged,  was  not  relied  on,  and  was 
stricken  out  and  abandoned.  Nor  was  there 
need  of  a  jury  to  try  the  question  of  a  ten- 
der which  had  not  been  alleged,  nor  made 
good  by  a  compliance  with  the  statute  If  it 
bad  been  alleged.  There  was  absolutely 
nothing  presented  in  the  case  to  try.  And, 
observe,  the  majority  of  this  court  do  not 
venture,  in  the  face  of  the  record,  to  affirm 
the  contrary.  Nevertheless,  defendants  de- 
manded a  jury  trial;  and  the  upshot  of  the 
wrangle  before  the  jury  was  that  a  verdict 
was  returned  to  the  effect  that  plaintiff  have 
judgment  for  the  amount  of  said  note  and  in- 
terest, already  confessed,  but  added  that  the 
costs  be  taxed  against  plaintiff.  Thereupon, 
on  the  16th  of  February,  the  Justice  entered 
Judgment  in  favor  of  plaintiff  for  recovery  of 
the  amount  of  the  note  ($150)  and  interest, 
according  to  its  terms,  but  taxed  the  costs 
which  had  accrued  (exceeding  $100)  against 
plaintiff.  Thereafter,  on  the  24th  of  the 
same  month,  plaintifTs  counsel  moved  the 
Justice  to  tax  the  coats  of  said  action  against 
defendants,  on  the  ground  that  the  law  re- 
quired the  Justice  to  tax  the  costs  of  an 
action  In  favor  of  the  party  prevailing.  Code 
Olv.  Proc.  S  828.  This  motion  related  enttre- 
ly  to  the  taxation  of  costs,  and  did  not  asli 
the  Justice  to  either  set  aside  or  re-enter,  or 
otherwise  make  any  entry  touching,  the  judg-  • 
ment  for  the  principal  recovery.  The  motion 
is  as  follows:  "Now  comes  the  above-named 
plaintiff,  by  his  attorneys,  and  moves  the 
conrt  to  correct  the  verdict  of  the  jm'y  In 
the  above-entitled  action,  and  the  judgment 
herein  rendered  by  the  court  upon  said  ver- 
dict, and  tax  the  costs  of  said  action  to  the 
defendants  herein,  for  the  reason  that  said 
verdict  Is  contrary  to  law,  and  not  warranted 
by  the  statutes  of  the  state  of  Montana;  and, 
second,  for  the  reason  that  said  verdict,  as  re- 
turned, in  80  far  as  It  relates  to  the  costs, 
is  contrary  to  law,  and  absolutely  void."  It 
is  made  to  appear  in  the  majority  state- 
ment and  opinion  that  the  Justice  of  the 
peace,  "In  ^ect,  on  a  later  day  (February 
24tb),  sot  aside  the  Judgment  which  he  had 
rendered  on  tJie  16th  of  February."  The 
record  contains  the  justice's  docket  entry 
made  on  the  24th,  and  therein  I  am  unable 
to  find  any  provision,  either  In  terms  or  "In 
effect,"  setting  aside  the  Judgment  for  the 
principal  recovery  In  favor  of  plaintiff,  en- 
tered on  the  16th.  That  docket  entry  deals 
with  the  motion  to  tax  the  costs  to  defend- 
ants, and  grants  the  same,  and  then  orders 
that  plaintiff  recover  "of  defendants  the  sum 
of  $150,  with  interest  from  the  date  of  said 
note  until  paid,  together  with  costs  of  the 
action."  Instead  of  setting  aside  the  Judg- 
ment of  February  10th,  this  later  docket  en- 
try, which  followed  the  first;  reatOnns  the 


Judgment  for  the  prlndpal  recovery,  saying 
that  plaintiff  should  recover  the  amount  de- 
manded and  confessed,  togeth^  with  "his 
costs  of  this  action."  Now,  had  the  justice 
of  the  peace  Jurisdiction  to  tax  the  costs,  as 
required  by  law  and  the  facta  appearing  in 
the  case,  eight  days  after  entry  of  Judgment 
for  recovery  of  the  debt  claimed  by  plaintiff? 
When  the  real  point  for  consideration  la 
brought  into  view,  as  disclosed  by  the  record. 
It  is  found  to  relate  merely  to  the  taxation  of 
costs,  which  is  a  subject  generally  held  to 
be  Incidental  to  the  main  recovery,  and  the 
costs  provided  by  law  are  to  be  taxed  as  the 
law  directs.  The  statute  regulating  practice 
In  justice's  courts  provides  that  "costs  sliall 
be  allowed  the  prevailing  party  in  the  Ju» 
tlce's  court."  Code  Civ.  Proc.  S  828.  But 
this  provision,  of  conrse,  la  to  be  construed  in 
harmony  with  section  797,  which  provides 
that  the  defendant  may,  at  any  time  beforo 
the  trial,  offer,  in  writing,  to  allow  Judgment 
to  be  taken  against  him  for  a  specified  sum; 
and,  if  no  gi-eater  sum  is  recovered  In  the 
action,  he  shall  not  be  liable  for  the  costs  ac- 
cruing after  such  offer  is  made.  Section  799 
provides  that,  "when  the  prevailing  party  Is 
entitled  to  costs  by  this  chapter,  the  Justice 
shall  add  their  amount  to  the  verdict." 
These  provisions  of  statute  gave  the  Justice 
Jurisdiction  to  tax  the  costs  against  defend- 
ants, when  applied  to  the  facts  In  the  case 
as  admitted.  The  plaintiff  prevailed  com- 
pletely in  this  case,  without  the  necessity 
of  trial  or  verdict,  as  the  pleadings  stood. 
I  observe  with  astonishment  that  in  the  ma- 
jority opinion  it  is  asserted  that  "defendants 
prevailed."  If  coui-ts  are  Instituted  merely 
as  a  place  for  the  propagation  of  costs  ou 
the  "contention"  of  a  litigant  In  some  matter 
outside  of  the  recoivl  (without  foundation, 
too,  because  in  this  case  It  was  confessed 
that  plaintiff  ought  to  have  Judgment  for  all 
he  asked),— If  courts  are  instituted  as  a  place 
for  that  purpose,— defendants  prevailed,  as 
the  majority  opinion  is  pleased  to  assert. 
But  if  the  court  is  Instituted  for  the  purpi^, 
among  othei-s,  of  enforcing  delinquent  obliga- 
tions,—to  give  Judgment  therefor,  especially 
where  defendants  confess,  by  solemn  plead- 
Ing  in  writing,  that  plaintiff  Is  entitled  to  all 
he  asks,— and  to  see  that  the  provisions  of 
statute  are  enforced  and  observed  In  such 
matters,  then  plaintiff  prevailed.  But  I  do 
not  propose  to  dwell  upon  such  a  propoeltlon. 
If,  where  a  plaintiff  brings  an  action  in 
court,  asking  for  a  judgment  for  the  amount 
of  an  obligation  due,  and  the  defendants,  by 
written  answer,  confess  that  plaintiff  ought 
to  have  Judgment  for  the  full  amount  asked, 
and  show  no  prior  tender  of  payment,  nor 
even  pretend  to  rely  thereon  by  paying  the 
money  into  court,  and  th^  Is  nothing  what- 
ever presented  for  trial,— if.  In  such  a  case 
as  that,  it  is  to  be  asserted  that  defendants 
prevailed,  I  am  willing  to  leave  such  asser- 
tion withont  comment  The  statute  above 
leferred  to,  applied  to  the  fad^  diseloaed  by- 
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tbe  record,  gave  the  Jnsdce  Jurisdiction  to 
tax  tbe  legal  costs  of  the  action  to  defend- 
ints.  mie  joBtice  followed  tbe  law,  with 
the  exception  of  ta^g  one  Item  of  cost,  not 
authorized  by  law,  which  wIU  he  noticed 
below.  The  district  court  was  right  in  af- 
firming tbe  proceedings  of  the  Justice,  ex- 
cept as  to  the  Item  of  cost  mentioned. 

ICoreoTer,  the  district  court  properly  dis- 
missed the  writ  of  certiorari,  whereby  tbe 
proceedings  of  the  Justice  of  the  peace  were 
brought  up  for  review,  on  the  ground  that  re- 
lators bad  a  remedy  by  appeal.  If  dissatis- 
fied with  the  action  of  the  Justice  in  taxing 
the  costs  as  part  of  the  Judgment  against 
them  In  his  court  If  so,  certiorari  could  not 
be  involted  to  review  and  correct,  even  If  er- 
roneous, said  action  of  tbe  Justice  in  the  ad- 
judication in  his  court  The  statute  (section 
822,  Code  CIt.  Proc.)  provides  that  "any  par- 
ty dissatisfied  with  a  Judgment  rendered  In 
a  Justice's  court  may  appeal  therefrom  to  the 
district  court  of  the  county  at  any  time  with- 
in thirty  days  after  the  rendition  of  the  Judg- 
ment" The  statute  regulating  the  use  of  the 
writ  of  certiorari  (section  555,  Id.)  provides 
that  *tbe  writ  shall  be  granted  In  all  cases 
when  an  Inferior  tribonal,  board  or  officer, 
exercising  Judicial  functions,  has  exceeded 
the  Jurisdiction  of  such  tribunal,  board  or 
office",  and  thece  is  no  appeal,  nor  In  the 
Judgment  of  the  court  any  plain,  speedy  and 
adequate  remedy."  Kelators  were  evidentiy 
dissatisfied  as  to  tbe  costs  taxed  against  them 
OS  part  of  tbe  Judgment  In  the  Justice's  court 
resulting  from  the  adjudication  of  the  case 
therein.  Hie  taxation  of  costs  allowed  by 
law  belonged  to  the  adjudication,  and  de- 
pended upon  tbe  facts  shown  therein;  and  In 
no  other  way  could  It  be  determined  by  any 
court  whethtf  the  Justice  was  right  or  wrong 
in  taxing  the  costs  against  the  defendants. 
It  Is  true.  In  this  particular  case,  the  facts 
are  all  shown  and  admitted  by  the  plead- 
ings, and  thereby  the  proprie^  of  taxing 
costs  against  defendants  appears  by  looking 
at  the  pleadings.  This,  however,  discloses 
the  facts,  without  tbe  necessity  of  the  trial 
of  any  disputed  facts;  but  It  yet  remains  foe 
the  court  to  apply  the  law  to  the  facts  In  de- 
tramlnlng  the  case,  both  as  to  costs  as  well 
as  to  the  principal  Judgment  In  the  case  of 
State  v,  Evans,  13  Mont  — ,  83  Pac.  1010,  It 
was  held  that  the  action  of  the  Justice  there 
shown  conld  not  have  been  corrected  on  ap- 
peal; hence,  the  Jurisdictional  question  In- 
volved in  the  action  of  the  justice  was  iH-op- 
erly  reviewable  by  a  writ  of  certiorari.  Why? 
Because  on  appeal  the  appellate  court  would 
adjudicate  and  determine  the  Issues  in  the 
case  by  trial  de  novo;  but  such  trial  of  tbe 
Issues  involved  In  the  case  would  not  Include 
the  review  or  correction  of  the  irregularities 
or  unwarranted  acti(Hi  on  tbe  part  of  the 
Justice  as  to  forfeiting  defendant's  ball  mon- 
er  deposited  to  guaranty  her  appearance, 
which  was  in  excess  of  tbe  Justice's  Jurlsdlc- 
tim,  and  was  not  InYolved  in  tbe  Issuu,  di- 


ther of  fact  «■  law,  to  be  determlDed  <m  ap- 
peal, if  appeal  had  been  taken.  But  bere^ 
in  the  present  case.  It  Is  Insisted  that  relat> 
ors  have  an  adequate  remedy  by  appeal,  be- 
cause the  action  of  the  Justice,  complained 
of,  was  directly  concerDed  with  tbe  adjudica- 
tion of  the  case,  and  depended  upon  tiie  ad- 
judication and  determination  thereof,  which 
would  also  come  into  adjudication,  and  nec- 
essarily be  determined  by  the  appellate  court 
on  appeaL  This  seems  to  be  true.  Tbe  ap- 
pellate court,  on  appeal,  would  determine  er- 
erythlng  In  dispute  involved  In  the  issue,  and 
apply  tbe  law  to  the  facts  found  or  admitted. 
In  thus  passing  Judgment  on  tbe  appeal  and 
trial  de  novo,  tbe  a^eilate  court  must  nec- 
essarily also  assess  costs  against  the  parties 
subject  thereto  according  to  the  requirements 
of  law  and  the  facts  shown,  as  part  of  the 
Judgment;  and  by  appeal  the  party  dissatis- 
fied with  the  action  of  the  Justice  In  taxing 
the  costs  would  clothe  the  district  court  with 
power  to  determine  the  question  as  to  who 
should  be  subjected  to  the  costs  of  the  case. 
It  cannot  be  denied  that  defendants  had  tbe 
right  of  appeal,  and  that  the  action  of  the  Jus- 
tice, complained  of,  would  thereby  tiave  been 
placed  directly  within  the  adjudication  of 
the  district  coxu*t  for  such  determination  as 
the  law  and  the  facts  demanded.  If  that  be 
true,  it  follows,  without  qnestimi,  that  cer- 
tiorari would  not  lle^  because  of  Oie  remedy 
available  by  appeal 

The  foregoing  discussion  relates  entirely  to 
the  question  of  taxation  of  tbe  costs  provid- 
ed by  law,  as  shown  by  the  procee.*ags  In 
the  action,  and  to  the  Jurisdiction  of  the  Jus- 
tice to  tax  such  costs  as  directed  by  statute 
In  favor  of  the  party  prevailing  In  the  prin- 
cipal recovery.  If  the  Justice  of  the  peac« 
should  add  to  the  Judgment  any  sum,  under 
tbe  guise  of  costs,  not  authorized  by  law  and 
the  proceedings,  as  legitimate  costs  in  tbe 
case,  such  as  taxation  of  an  attorney's  fee. 
where  the  pleadings  showed  no  foundation 
therefor,  his  excessive  action  In  that  respect 
would  undoubtedly  be  subject  to  correction 
through  the  writ  of  certiorari,  because  such 
element  added  to  the  Judgment  would  bo 
found,  on  review  of  the  proceedings,  to  be 
entirely  foreign  to  tbe  case,  and  hence  in  ex- 
cess of  the  Jurisdiction  of  the  Justice,— as 
much  so  as  though  he  should  adjudge  any 
other  recovery  in  no  way  pertaining  to  ttie 
case  presented.  There  appears  hi  this  case 
such  an  element,  for  the  return  of  the  Jus- 
tice to  the  writ  of  certiorari  shows  that  on 
the  24th  of  February,  when  he  consid««d  the 
motion,  and  determined  to  assess  tbe  costs 
of  the  action  to  defendants,  be  also,  on  mo- 
tion. Inquired,  by  hearing  of  evidence,  as  to 
what  would  he  a  reasonable  fee  for  services 
of  plaintiff's  attorney  In  prosecuting  tbe  ac- 
tion to  enforce  collection  of  said  note,  and 
determined  that  (50  was  a  reasonable  fee  for 
such  services,  and  included  that  sum  In  the 
costs  taxed  against  defendants.  As  already 
ahown*  defendants  did  not  deoy  the  allega- 

Digitized  by  Google 


IM  PACIFIO  BEFOBTEB.TOL.  37. 


tton  of  the  eompUInt  that  the  note  provided 
for  the  recoTery  of  a  reasonable  attorney  fee 
In  case  the  obligation  was  enforced  t>y  action 
at  law,  ncv  that  $26,  as  alleged,  was  a  rea- 
sonable fee  fen:  that  service.  No  foundation 
appears  for  the  assessment  of  any  farther 
sum  In  that  respect;  and  sutih  assessment, 
therefore.  Is  entirely  unwarranted,  and  In  ex- 
cess of  the  jurisdiction  of  the  Justice  In  the 
case.  I  think  the  district  court  should  have 
modified  the  proceedings  of  the  justice  by 
eliminating  from  the  assessment  of  costs  the 
excessive  sum  of  $25  taxed  as  attwney  fee. 
This  point,  however,  may  not  have  been 
brought  to  the  attention  of  the  district  court. 
The  case  may  have  been  argued  In  the  dis* 
trict  court  wholly  upon  other  points  of  con- 
tention, as  It  was  here.  And,  with  the  modi- 
fication mentioned,  the  rulings  of  the  jus- 
tice and  of  the  district  court  were  correct,  as 
plainly  appears  when  the  case,  as  disclosed 
by  the  record,  Is  examined  and  considered. 


ATCHISON,  T.  &  S.  F.  R.  CO.  T.  SEELBT. 

(Sapreme  Gonrt  of  Kansas.  July  6, 18&4.) 

AcTjosT  AOAiNST  Railboau  Coupant— Bbs-bctivk- 
LT  Loaded  Oak— Fellow  Skktants  —  Brake- 
MAN  AND  Station  Agest—Evidbkos. 

1.  A  construction  train  was  operating  in 
Missouri,  carrying  BUpplies  along  the  line  of 
the  railroad.  An  open  car  was  loaded  with  coal 
at  a  station,  and  uuoa  the  top  of  the  load  two 
smolceatncks  were  loosely  placed,  subject  to  be 
shaken  off  by  a  Jerk  resultfnK  from  the  starting 
or  Btoi^ing  of  the  train.  The  duty  of  loading 
such  cars  devolved  upon  the  station  agent,  and 
not  upon  the  trainmen,  and  it  was  the  duty  of 
the  yard  master,  and,  in  his  absence,  that  of  the 
station  agent,  to  see  that  open  cars  were  proper^ 
ly  inspected  and  prepared  to  be  pat  into  the 
train  for  transportation.  When  the  train 
reached  the  station,  a  hrakeman  was  directed  to 
hurry  and  couple  the  car  ahead  of  the  engine, 
so  as  to  get  out  of  the  way  of  a  coming  train, 
and  was  then  directed  to  hurry  and  get  upon  the 
front  end  of  the  car,  and  keep  a  lookout  ui>on 
the  track  in  the  direction  they  were  going,  the 
car  being  pnsbed  ahead  of  the  engine  to  a  siding 
a  short  distance  away.  In  this  position,  and 
looking  forward,  hia  back  was  towards  the  loose 
smokostacka  on  top  of  the  coal.  While  he  was 
occupying  this  place,  the  engineer  carelessly  ap- 
plied the  air  brake,  checking  the  speed  of  the 
train,  and  jerking  the  coal  car,  ao  that  the  loose 
smokcijtacks  pushed  forward,  and  struck  the 
brnkeman  upon  the  body,  throwing  him  down 
under  the  wheels  of  the  car,  whereby  he  was 
badly  injured.  There  was  testimony  that  he  had 
no  knowledge  or  opmrtnnity  to  know  of  the  dan- 
gerous coDuition  of  the  car.  Upon  a  trial,  the 
jury  found  that  the  injury  resulted  from  the 
negligence  of  the  company,  and  not  froD3  any 
want  of  care  on  tlie  part  of  the  brakeman. 
Held,  that  it  was  the  duty  of  the  compauy  to 
properly  prepare  and  inspest  the  car  before  it 
was  turned  over  to  the  trainmen  for  transporta- 
tion; and  those  who  did  prepare  and  inspect  the 
same  were  not  in  the  same  grade  of  service  with 
the  trainmen,  and  they  did  not  stand  as  to  each 
other  Id  the  relation  of  follow  serrants;  and, 
further,  that  the  company  is  liaUe  for  the  negh- 
gence  and  rosultiug  lujury. 

2.  Evidence  examined,  and  held  to  be  suIE- 
dent  to  sustain  the  venlict  of  the  jury. 

(Syllabus  by  the  Court.) 
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Bmnr  from  district  court  Totmson,  coonly; 
John  Tt  Biurls,  Judge. 

ActifHt  by  Alfred  M.  Seeley  against  the  At- 
chison, Topeka  &  Santa  Pe  Kali  road  Com- 
pauy. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

A.  A.  Hurd,  Robert  Dunlap,  and  W.  Llttie- 
field,  for  plaintiff  in  error.  £i  Smith  Dev«i^ 
uey,  for  defendant  in  error. 

JOHNSTON,  J.  This  was  an  action 
brought  by  Alifred  M.  Seeley  against  the  At- 
chison, Topeka  &  Santa  Fe  Railroad  Com- 
pany to  recover  damages  for  per^juiial  inju- 
ries alleged  to  have  been  sustained  because 
of  the  negligence  of  tlie  railroad  company. 
In  his  petition  he  alleged  that  on  April  2, 
1889,  he  was  in  the  employ  of  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company,  which 
operated  and  controlled  a  railroad  extending 
from  Kansas  City  to  Chicago,  Icnown  as  the 
Chicago,  Santa  Fe  &  CaUfornla  Railroad 
Company.  He  acted  in  the  capacity  of 
brakeman  on  a  construction  train,  and  on  the 
moralug  of  April  2,  1889,  the  construction 
train,  composed  of  several  box  cars,  loaded 
with  cool,  with  an  engine  attached,  started 
from  Coburn,  Mo.,  in  charge  of  a  conductor, 
and  when  they  reached  the  station  of  Court* 
ney,  In  Missoiuri,  the  conductor  and  train- 
men were  ordered  to  attach  to  the  train  a 
coal  car,  loaded  with  coaJ,  and  upon  which 
there  were  two  round  Iron  smokestacks, 
about  16  feet  in  length  and  two  feet  In  di- 
ameter, and  take  the  car  so  loaded  with  coal 
and  the  smokestacks  to  Wayne  City,  about 
1^  miles  distant  In,  obedience  to  this  di- 
rection, the  car  bo  loaded  was  attached  In 
front  of  the  engine,  and,  by  order  of  the  con* 
ductor,  Seeley  took  his  station  on  the  top  of 
the  coal  car,  which  was  being  pushed  In  ad- 
vance of  the  engine,  in  order  to  signal  tha 
engineer  when  they  approached  the  switch 
where  the  car  was  to  be  placed,  when  !t  was 
his  duty  to  leave  the  coal  cor  and  turn  the 
switch.  While  he  was  thus  at  his  post,  and 
In  the  act  of  passing  along  the  end  of  the 
coal  car  In  front  of  one  of  the  Iron  smoke* 
stacks,  which  were  lying  loosely  on  top  of 
the  coal,  with  his  back  towards  the  engineer, 
and  exercising  due  care,  the  engineer,  well 
knowing  the  plaintiff's  dangerous  position  In 
front  of  the  smokestacks,  and  not  waiting 
for  the  usual  nnd  necessary  signal  from  See- 
Icy  to  alow  up,  as  was  his  duty,  carelessly 
applied  the  automatic  ah:  brake  and  air  pump 
to  his  engine,  and  wlttiont  any  warning  to 
plaintiff  of  his  intention  to  do  so,  thereby 
checking  the  speed  of  the  train  and  violently 
Jerking  the  coal  car,  causing  the  smokestacks, 
which  were  lying  loosely  on  the  top  of  the 
car,  to  push  forward,  striking  Seeley  violent- 
ly upon  the  breast  ana  body,  throwing  'ilm 
from  the  car,  upon  the  nUls  in  front  of  the 
train,  and  under  the  wheels  of  the  car, 
whereby  he  was  cut  and  badly  bruised,  his 
right  leg  was  cau^t  under  the  wheels,  and 
ciiished  and  numglod^  to  suchNin  extent  that 
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ampatatlon  near  the  knee  joint  was  neces- 
sary In  order  to  save  bis  life,  and  that  he 
was  otlierwlse  pei'mauently  Injured,  to  his 
damage  in  the  sum  of  $15,000.  It  was  al- 
leged that  the  smokestacks  were  Improperly 
and  defectively  loaded,  being  "unscotched" 
and  unfastened  on  top  of  the  coal,  and  that 
Seeley  had  no  connection  with  tht?  loading, 
and  no  knowledge  of  the  negligent  manner 
In  which  they  were  loaded,  and  was  not 
gnllty  of  any  negligence  which  contributed 
to  hia  Injury.  This  negligence  of  the  com- 
pany la  claimed  to  be  the  principal  and 
proximate  cause  of  the  Injury  suffered.  The 
answer  of  the  defendant  was— First,  a  gen- 
eral denial;  next,  that  the  common  law  was 
In  force  In  Missouri,  and  that  the  injm-y  was 
caused  by  nofjdlgonce  of  the  fellow  servants 
of  Seeley,  or  by  his  own  carelessness  or  neg- 
ligence. 

Upon  the  trial,  the  jury  found  that  on  April 
2,  1889,  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company  was  the  lessee  of  and 
operated  the  Chicago,  Santa  Fe  &  California 
Railroad,  and  that  Seeley  was  at  that  time 
In  the  employment  of  the  lessee  as  brakeman. 
It  was  further  found  that  the  defendant  com- 
pany waa  guilty  of  negligence  In  loading  the 
smokestacks  upon  the  coal  car;  and,  further, 
that  the  engine  driver  of  the  construction 
train  was  also  guilty  of  a  want  of  ordinary 
core  In  handling  Us  train;  Imt  that  tiie  man- 
ner In  which  the  smokestacks  were  loaded 
upon  the  car  was  the  proximate  cause  of  the 
Injury.  In  answer  to  qpestlons  it  was  found 
that  the  conductor  ordered  Seeley  to  hurry  up 
and  couple  the  coal  car  In  front  of  the  engine, 
and  to  hurry  and  get  upon  the  front  end  of 
the  coal  car,  and  keep  a  lookoat  ahead  for 
danger  until  the  place  fOT  switching  should 
be  reached ;  and  that.  In  order  to  obey  this 
order,  he  had  to  stand  with  bis  back  to  the 
smokestacks  and  to  the  engine,  and  there- 
fore bad  no  reasonable  opportunity  to  ob- 
Bcrre  the  defectively  loaded  condition  of  the 
smokestacks  or  the  dangerous  position  in 
irtilch  he  stood.  It  was  furthw  ftnmd  to  be 
thH  duty  of  the  yard  master  to  inspect  the 
Ifttds  of  aSl  open  oars  before  snch  cars  were 
put  Into  the  trains  for  transportation;  and 
that  such  yard  masters  were  employ^  of  a 
higher  grade  than  that  of  brakeman  on  a 
constTQCtlon  train;  and  that  the  defendant 
company  knew,  or  conld  have  known,  by  the 
exercise  of  reasonable  dlltgeHce,  that  the 
smokestacks  were  dangerously  loaded;  and 
Otat,  If  they  had  been  scotched  or  fastened 
In  Bome  manner  to  the  car,  Seeley  would 
probably  not  have  been  Injured.  The  jury 
found  that  Seeley  was  entitled  to  recover  the 
aggregate  amount  of  $7,843.25,  whlcb  was 
made  up  from  three  items,— $350,  for  loss  of 
time  from  April  2,  1889,  to  November  1,  1889; 
$700,  for  the  pain  and  bodily  suffering  en- 
dored  since  that  date  by  reason  of  his  Inju- 
ry; and  $0393.25,  toe  the  permanent  disa- 
bility, Inclading  interest  from  April  3.  1K80. 

Tbe  railroad  comimny  alleges  error,  aad 
eontenda  tiiat  tlie  evldenoft  fidls  to  show 


that  Seeley  was  In  the  employment  of  the 
Atchison,  Topeka  &  Santa  Fe  Company  when 
the  injury  occurred,  but  tliat  It  docs  con- 
clusively show  that  he  waa  In  tlio  employ  of 
the  Chicago,  Santa  Fe  &  California  UaHroad 
Conii)any.  There  Is  testimony  to  the  effect 
that  tbo  plaintiff  In  error  had  leased  and  whs 
operating  the  Chicago,  Santa  Fe  &.  California 
Railroad  on  April  2,  1889,  when  Sccioy  was 
injured,  and  also  testimony  that  he  and  the 
other  trainmen  associutod  ■with  him  were  In 
the  employ  of  the  Atchison  Coiuiiany  as  such 
lessee.  It  is  true  that  there  Is  much  testi- 
mony- tending  to  show  that  the  Chicago  road 
had  not  yet  passed  into  the  hands  of  the 
Atchlsoa  Company,  and  that  the  officers  of 
the  former  had  employed  Seeley,  and  were 
still  in  the  control  of  ihc  road  when  he  was 
Injured-  The  form  of  the  pay  checks  used 
tended  to  sustain  this  position.  E.  Wlldei*, 
however,  who  was  secretary  and  treasui'er  of 
the  Atchison  Company,  stated  positively  that 
the  Chicago  road  had  been  leased  to  and  was 
operated  by  the  Atchison  Company  since  Uie 
1st  of  March,  ISSO,  which  was  more  than  a 
month  prior  to  the  occurrence  of  the  injury. 
Which  one  of  the  coinpaoies  was  controlling 
and  operating  the  road  was  a  question  for 
the  jury  to  settle,  and,  having  been  decided 
upon  conflicting  evidence,  the  conti-oversy  on 
that  point  is  ended. 

The  principal  contention  In  the  case  is  that 
the  lujucy  was  the  result  of  the  negUgcoee 
of  the  fellow  servants  of  Seeley,  for  which, 
at  common  law,  the  company  was  not  lia- 
ble. It  was  admitted  at  the  trial  that  the 
common  law  was  in  force  In  ^lissoui'l  where 
the  injury  occurred,  and  the  decisions  of  the 
supreme  court  of  that  state  were  Introduced 
In  evidence,  which  showed  that  the  common 
law  In  respect  to  the  liability  of  tbe  master 
has  not  been  changed  or  modiQed  by  any 
statute  of  that  state.  The  placing  of  the 
smokestacks  upon  the  top  of  a  loaded  coal 
car,  without  fastenings  or  guards,  was  a  clear 
case  of  negligence  on  the  part  of  those  who 
loaded  them  and  those  whose  duty  It  was  to 
inspect  and  prepare  the  car  for  transporta- 
tion. The  bed  of  tbe  car  was  filled  with 
coal,  and  the  smokestacks  lay  loosely  upon 
the  top,  subject  to  be  shaken  off  by  a  Jerk 
resulting  from  the  starting  or  stopping  of  the 
train.  Neither  Seeley  nor  any  of  the  train- 
men associated  with  him  loaded  or  assisted 
in  loading  the  smokestaclcs  upon  the  car,  and 
he  claims  ttiat  he  had  no  knowleilge  or  op- 
portunity to  know  that  they  were  loose  and 
unscotched.  There  was  no  yard  master  at 
the  station  of  Courtney,  and  the  duty  of  load- 
ing them,  and  seeing  that  they  were  proper- 
ly loaded,  devolved  upon  the  station  agent 
at  that  place.  The  car  was  already  loaded, 
and  was  hnrriedly  placed  In  the  train  as  soon 
as  they  reached  the  station  of  Courtney.  If 
Seeley  had  inspected  the  car,  he  would  read- 
ily hare  seen  the  dangerous  CMidition  of  the 
smokestacks;  but  he  sccounts  for  his  fall- 
we  to  noCkie  the  danger  by  tbe  tme^  tbat 
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top  of  the  car  was  higher  than  his  head,  and 
by  the  urgent  character  of  the  orders  given 
him  by  the  conductor.  He  was  told  to  hurry 
up  and  couple  the  car  ahead  of  the  engine, 
BO  as  to  get  out  of  the  way  of  another  train 
that  was  following  them,  and  was  then  told 
to  hurry  up  and  get  on  the  front  end  of  the 
car,  and  keep  a  lookout  for  anything  that 
might  appear  upon  the  track.  In  this  posi- 
tion, and  looking  forward,  his  back  was 
towards  the  smokestackB,  and  hence  he  did 
not  discover  their  condition  or  the  peril  he 
was  In  until  one  of  them  slipped  and  struck 
him  upon  the  body.  Taking  the  testimony 
of  Seeley  as  true,  It  is  enough  to  sustain  the 
finding  that  he  was  not  guilty  of  contrib- 
utory negligence.  He  had  a  right  to  assume 
that  the  car  was  safely  loaded  and  In  a  fit 
condition  for  transportation,  and  that  the 
place  of  lookoutwhlch  hewasrequlred  totake 
on  the  end  of  the  car  was  free  from  peril 
on  account  of  the  manner  In  which  It  was 
loaded.  It  was  the  positive  duty  of  the  com- 
pany to  safely  load  the  car,  and,  before  start- 
ing It,  to  inspect  and  see  that  it  was  In  a 
safe  condition  for  those  who  were  required 
to  handle  It;  and  Seeley  had  a  right  to  ex- 
pect that  it  was  properly  prepared  for  ship- 
ment, had  been  duly  inspected,  and  found  to 
be  in  a  suitable  condition  to  be  attached  to 
the  train.  Whether  he  was  aware  of  the  con- 
dition of  the  car  or  under  the  circumstances 
should  have  observed  its  condition  was  a 
question  for  the  Jury  to  determine.  From 
the  testimony  which  he  gives  respecting  his 
want  of  knowledge  or  opportunity  to  know  of 
the  danger,  the  positive  command  to  hurry 
np  so  as  to  get  out  of  the  way  of  a  com- 
ing train,  and  the  order  to  keep  a  lookout  In 
a  direction  which  did  not  bring  the  danger 
within  the  range  of  his  vision,  it  cannot  be 
said  that  the  finding  of  the  Jury  with  respect 
to  his  care  Is  without  support 

The  question  remains  whether  the  com- 
pany can  be  held  liable  for  its  negligence  In 
falling  to  properly  prepare  and  inspect  the 
car  before  It  was  turned  over  to  the  train- 
men for  transportation.  It  Is  contended 
that  those  who  inspected  and  made  the  car 
ready  for  transportation  were  the  fellow 
servants  of  Seeley,  and  that  he  not  only  as- 
sumed the  risk  Incidental  to  the  nature  and 
character  of  his  work,  but  also  assumed  the 
risk  of  being  injured  through  the  negligence 
of  a  fellow  servant.  According  to  the  tes- 
timony and  findings,  It  was  the  duty  of  the 
yard  master  to  Inspect  the  loads  of  all  open 
cars  before  they  were  put  into  trains  for 
transportation;  and  It  was  also  found  that 
this  officer  is  one  who  has  authority  to  hire 
and  discharge  men  under  him,  and  that  he 
was  an  employs  of  a  higher  grade  of  serv- 
Tce  than  that  of  a  brakeman  on  a  construc- 
tion train.  It  also  appears  that,  In  the  ab- 
sence of  the  yard  master,  the  duty  of  pre- 
paring and  inspecting  care  belonged  to  the 
Station  agent.  The  fact  that  all  these  serv- 
ftutft  draw  their  pay  from  a  oooinuMi  mas^, 


and  are  engaged  together  In  carrying  on  hlg 
work,  does  not  necessarily  make  them  fel- 
low servants.  If  It  had  been  the  duty  of  the 
trainmen  to  have  loaded  the  car,  and  one 
of  them  had  negligently  done  so,  it  might 
be  held  that  the  resulting  injury  was  due  to 
the  negligence  of  a  fellow  servant;  bnt  In 
this  ease,  although  they  were  working  for  n 
common  master,  they  were  not  engaged  In 
the  same  grade  of  service.  The  trainmen 
had  no  part  In  the  loading  of  this  car,  nor 
in  the  Inspecting  of  It  It  was  the  positive 
duty  of  the  company  to  furnish  suitable  in- 
strumentalities for  the  performance  of  tne 
work,  and  a  safe  place  In  which  to  carry  !t 
on;  and  It  has  been  held  that  "those  em- 
ployed by  the  master  to  provide  or  to  keep 
in  repair  the  place,  or  to  supply  the  ma- 
chinery and  tools,  for  labor,  are  engaged  in 
a  different  employment  from  those  who  are 
to  use  the  place  or  appliances  when  provld* 
ed,  and  they  are  not  therefore,  as  to  eacb 
other,  fellow  servants.  In  such  case  the  one 
whose  duty  It  Is  to  provide  and  look  after 
the  safety  of  the  place  where  the  work  is  to 
be  done  represents  the  master,  in  such  a 
sense  that  the  latter  is  liable  for  his  negli- 
gence." SadowskI  V.  Car  Co..  84  Mich.  100. 
47  N.  W.  598.  According  to  the  record,  the 
principal  and  promoting  cause  of  the  Injury 
was  the  defective  condition  of  the  car  fur- 
nished to  the  trainmen  for  transportation. 
If  It  had  been  properly  Inspected,  the  defect 
would  have  been  remedied;  and,  althougu 
this  duty  was  to  be  performed  by  a  servant 
of  the  company.  It  was  a  duty  which  the 
company  owed  to  Seeley  and  his  associates, 
and  It  cannot  be  exonerated  from  liability 
because  the  duty  was  delegated  to  an  agent 
or  an  employt  Whether  they  are  fellow 
servants  does  not  depend  so  much  upon  the 
grade  or  situation  which  each  holds  as  up- 
on the  character  of  the  work  out  of  the  neg- 
ligent performance  of  which  the  Injury 
arises.  Although  there  is  much  diversity  of 
opinion  as  to  whether  the  negligence  of  in- 
spectors and  such  employes  as  those  who 
loaded  and  should  have  Inspected  the  car 
can  be  attributed  to  the  company,  our  own 
decisions,  as  well  as  the  weight  of  authority, 
are  to  the  effect  that  the  employ&i  In  ques- 
tion in  this  case  do  not  stand  as  to  each 
other  in  the  relation  of  follow  servants.  In 
Balh-oad  Co.  v.  Moore,  29  Kan.  044,  it  Is 
said  that,  "at  common  law,  a  master  assumes 
the  duty  towards  his  servant  of  exercising 
reasonable  care  and  diligence  to  provide  the 
servant  with  a  reasonably  safe  place  at 
which  to  work,  with  reasonably  safe  ma- 
chinery, tools,  and  implements  to  work  with, 
with  reasonably  safe  materials  to  work  up- 
on, and  with  suitable  and  competent  fellow 
servants  to  work  with  him;  and,  when  tho 
master  had  properly  discharged  these  du- 
ties, then,  at  common  law,  the  servant  as- 
sumes all  the  risks  and  hazarda  Incident  to 
or  attendant  upon  the  exercise  of  the  i>ar- 
ticnlar  employment  or  the  perforjuaooe  of 
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the  psrtlcular  work.  Indudioff  those  rleka 
and  hazards  reeultinc  from  the  possible  ueg- 
Ugence  and  carelessuess  of  his  fellow  serv< 
auta  and  coemployfs.  And,  at  common  law, 
whenever  the  master  delegates  to  any  offl- 
(.-er,  servant,  agent,  or  emploj6,  high  or  low, 
the  performance  of  any  of  tlie  duties  above 
mentioned,  which  really  devolve  upon  the 
master  himself,  then  such  officer,  servant, 
agent,  or  employ^  stands  In  the  place  of 
the  master,  and  becomes  a  substitute  for 
the  master,— a  vice  principal,— and  tbe  mas- 
ter is  liable  for  his  acts  or  his  nogllgenca 
to  the  same  extent  as  though  the  master 
himself  had  performed  the  acts  or  was 
guilty  of  the  negligence."  In  Railroad  Co. 
V.  Moore,  31  Kan.  197,  1  Pac.  G44,  this  doc- 
trine was  applied,  and  It  was  held  that 
the  duty  of  keeping  the  road  in  safe  condi- 
tion devolved  upon  the  master,  and  that  the 
company  was  liable  for  Injuries  resulting 
from  the  negligent  performance  of  those 
duties  by  Its  servants  or  employes.  The 
same  doctrine  was  applied  In  Railway  Co. 
v.  Fox,  31  Kan.  586,  3  Pac.  320,  where  It  was 
bold  that  the  company  was  liable  where  an 
t'mployg  was  Injured  in  Slissom*!,  through 
the  negligence  of  a  car  repairer,  and  with- 
ont  fault  of  his  own.  In  Railway  Co.  t. 
WeavCT,  35  Kan.  420,  11  Pac.  408,  it  was 
held  that  a  section  foreman  was  not  a  coem 
ploye  with  a  person  who  was  assisting  in 
operating  a  railroad  train  for  the  same  em< 
ployer.  In  Railway  Co.  v.  Dwyer,  36  Kan. 
58. 12  Pac.  352,  it  was  held  that  an  inspector 
of  cars  is  not  a  fellow  servant  with  a  brake- 
man  opiating  such  cars,  within  the  mean- 
ing of  that  rule  of  the  common  law  which 
exempts  the  master  from  liability  for  negll- 
gence  between  coemployfie  or  fellow  serv- 
ants. In  that  case  it  was  ni^d  that,  if  the 
company  had  ^ployed  careful  and  compe- 
tent Inspectors,  and  bad  performed  its  whole 
duty.  It  would  not  be  liable,  even  though  the 
injury  complained  of  was  the  result  of  their 
nefdigence,  upon  tbe  ground  that  the  In- 
^lectors  wCTe  fellow  swvants  of  the  brake- 
men.  Chief  Justice  Horton  declared  that 
the  law  was  otherwise  in  this  state,  and  cit- 
ed Ijong  T.  Railway  Co.,  65  Mo.  22S,  and 
Condon  T.  Railway  Co.,  78  Mo.  667,  showing 
that  the  supreme  court  of  Missouri  enter- 
tained a  like  view.  In  Railway  Co.  t.  Bar- 
ber, 44  Kan.  612,  24  Pac.  969,  it  was  ruled 
that  it  was  the  positive  daty  of  a  railroad 
company  to  inspect  a  freight  car,  and  see 
that  It  was  reasonably  fit  for  service,  and 
that  the  omission  of  this  duty  renders  It  lia- 
ble for  resulting  Injury  to  its  employee. 

As  has  been  said,  there  are  some  duties 
which  the  company,  as  master,  owes  to  Its 
employes,  from  which  it  cannot  relieve  itself 
except  by  performance.  The  providing  of 
a  safe  place  for  Seeley  to  work,  and  of  serv- 
iceable and  safe  appliances  and  Instrumen- 
talities to  be  used  in  connection  with  his 
work,  was  a  positive  duty,  and  those  who 
performed  or  should  have  performed  the 


same  stand  in  the  place  of  and  represent  the 
company.  In  Railroad  Co.  v.  Baugh,  149 
U.  S.  3G8,  13  Sup.  Ct.  914,  which  Is  cited  by 
the  plaiutlff  In  error,  this  doctrine  was  rec- 
ognized to  the  fullest  extent,  although  it  to 
some  extent  modified  the  decision  in  Rail- 
road Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct  184. 
As  to  positive  duties  of  this  character,  it 
was  held  that  the  servant  had  "a  right  to 
look  to  the  master  for  the  discharge  of  that 
duty;  and  If  the  master.  Instead  of  dis- 
charging it  himself,  sees  fit  to  have  It  at- 
tended to  by  others,  that  does  not  change 
the  measure  of  obligation  to  tbe  employ^,  or 
the  latter's  right  to  Insist  that  reasonable 
precaution  shall  be  taken  to  secure  safety 
In  these  respects.  Therefore,  It  will  be  seen 
that  the  question  turns  rather  on  the  char- 
acter of  the  act  than  on  the  relations  of  tbe 
employes  to  each  other.  If  the  act  is  one 
done  in  the  discbarge  of  some  positive  duly 
of  the  master  to  the  seiTaut,  then  negli- 
gence iu  tbe  act  Is  the  negligence  of  tbe  mas- 
ter; but,  if  It  be  not  one  In  the  discharge  of 
such  podtive  duty,  then  there  should  be 
some  personal  wrong  on  the  part  of  tbe  em- 
ployer before  he  is  held  liable  therefor."  In 
the  Baugh  Case  the  supreme  court  of  the 
United  States  fully  indorses  the  doctrine  of 
Rath-oad  Co.  v.  Moore,  29  Kan.  632,  and 
quotes  largely  from  that  opinion  as  to  the 
relations  of  the  master  to  the  servant  and 
of  the  doctrine  of  fellow  servants.  In  the 
recent  case  of  Railway  Co.  v.  Snyder,  14 
Sup.  Ct  756.  a  brakeman  In  the  employment 
of  the  company  was  alleged  to  have  been  in- 
jured through  tbe  negligence  of  an  inspect- 
or, and  it  was  held  that  they  were  not  fel- 
low servants,  and  that,  under  the  circum- 
stances, It  was  the  duty  of  tbe  company  to 
see  that  the  cars  that  were  about  to  be 
drawn  out  upon  the  road  were  in  a  safe  and 
proper  condition,  and  tbat  this  duty  could 
not  be  delegated  by  the  company  so  as  to 
exonerate  it  from  liability  to  its  servants 
for  injuries  resulting  from  omission  to  per- 
form that  duty,  or  through  its  negligent  per- 
formance. It  was  held  that  "the  duty  of  a 
railroad  company  to  exercise  reasonable 
care  In  furnishing  adequately  safe  trains  fot 
tbe  use  of  its  employes  is  not  discharged  by 
simply  using  reasonable  care  to  employ  and 
retain  only  competent  and  diligent  Inspect- 
ors, but  it  Is  liable  If  its  inspectors  In  fact 
fall  to  discover  a  defect  which  a  reasonable 
examination  would  have  disclosed."  Aside 
from  tbe  consideration  that  It  was  the  posi- 
tive duty  of  tbe  company  to  properly  pre- 
pare and  inspect  the  car  for  transportation 
in  tbe  train.  It  is  also  clear  that  those  w^ho 
were  to  perform  that  duty  were  not  in  tbe 
same  grade  or  employment  of  the  service 
as  the  brakeman  on  the  train,  and  therefore 
could  not.  In  either  view,  be  held  to  be  fel- 
low servants.  An  authority  Is  cited  to  the 
effect  that,  where  the  company  has  employ- 
ed a  competent  Inspector  to  see  that  tbe  cars 
are  properly  loaded  and  In  good  condition,  it 
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cannot  be  tac3d  llaMe  fi>r  the  negllgmce  of 
the  Inspector  In  fftlUne  to  obsenre  that  th6 
car  was  lmprop«-Iy  loaded.  Dewey  t.  Rail- 
road Co.  (Mich.)  56  X.  W.  75S.  This  author^ 
Ity  Is  not  satisfactory  to  ns,  nor  In  line  with 
tile  dedslons  that  have  been  dted.  We  ara 
unable  to  see  any  reason  for  a  diattnctlon 
between  the  itreparatlon  and  lnspectl<m  of 
ttie  car  Itself  as  a  flt  Instrumentality  to 
be  placed  In  a  train  and  the  preparation 
and  Inspection  of  a  loaded  car  to  be  placed 
In  the  train  for  transportation.  Each  is 
an  InatminentaUty  to  be  used  In  connection 
with  the  services  necessary  to  be  perform- 
ed by  the  trainmen  in  Its  transportation,  and 
no  distinction  between  thun  la  aeoi*  bo  tar 
as  the  obligation  of  the  company  or  the 
safety  of  the  employte  engaited  in  hand- 
ling it  are  concerned.  The  inspection  In 
either  case  Is  made  with  reference  to  the 
same  end,  and  the  person  to  whom  this  duty 
is  delegated  stands  In  the  place  of  the  com- 
pany, and  the  latter  Is  reqponslble  for  fala 
acts. 

The  charge  of  the  court  Is  criticised,  and 
while  the  Instructions  are  volumlnona,  and 
iDTolTe  many  repetitions  and  some  Imma- 
terial matter,  we  find  nothing  in  them  which 
iB  not  in  harmony  with  the  rlews  expressed, 
nor  which  can  be  held  to  be  preJudlcIsUy  er- 
roneous. The  Judgment  will  be  affirmed. 
All  the  Justices  concurring. 


ORCHARD  PIACB  LAXD  CO.  T.  LEWIS. 

(Supreme  Court  of  Kansas.  July  6,  1S&4.) 
Grant      Kkw  Trial— Rbtigw  on  Appeai.. 
Where  the  testimony  at  the  trial  is  con- 
flicting, and  the  trial  court  sets  aside  the  verdict 
of  the  jury,  and  grants  a  new  trial,  tiiis  court 
will  not  undertake  to  weigh  the  evidence,  but 
will  altirm  the  order  of  the  lower  court. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Wyandotte  coun- 
ty; O.  L.  Miller,  Juflpe. 

Action  by  S.  H.  Lewis  against  the  Orchard 
Place  Land  Company  and  another.  A  ver- 
dict in  favor  of  said  company  was  set  aside, 
and  a  new  trial  granted,  and  said  company 
brings  error.  Affirmed. 

Mills,  Smith  &  Hobbs,  for  plaintiff  In  error. 
True  &  True,  for  defendant  In  error. 

ALLEN,  J,  This  case  grew  out  of  the 
same  overflow  of  Splltlog  creek  as  the  cnsoa 
of  the  City  of  Kansas  City  v.  Brady,  Vi2  Kan. 
207.  34  Pac.  884,  and  City  of  Kansas  City 
r.  SlangBtroiu  (Kan.)  3U  Pac.  700.  In  this 
ease,  the  Jury  rendered  a  verdict  against  the 
city  of  Kansas  City  only.  The  special  find- 
[npn  of  fact  are  very  different  from  the 
findinKS  in  the  other  cases  named.  The 
court,  on  the  application  of  the  plaintiff,  set 
aside  the  verdict  in  favor  of  the  Orchard 
nace  I-and  Company,  and  granted  a  new 
trial.  T\Tiere  the  trial  court  sets  aride  a  Ter* 
diet  based  on  conflicting  evidence,  and  grants 


a  new  trial,  tbe  order  ytHU  not  be  difrturbed 
by  this  court  McCreary  t.  Hart,  38  Kan. 
216^  17  Pac.  839;  Black  t.  Beny,  40  Kan. 
488,  20  Pac.  The  wder  of  the  court 

granting  a  new  trtal  Is  afBrmed.  All  the 
Justices  «mcurrlDg. 


BURRTON  LAND  &  TOWN  CO  T.  HAND^ 
et  aL 

(Supreme  Court  of  Kansas.   July  6,  1884.) 
EquiTr  JuRisDiCTiOK— Kbpormation  or  Dbrd. 

1.  The  rule  is  that,  where  property  has 
been  included  hr  mistake  in  a  deed,  which  the 
parties  never  intended  should  be  conv^ed, 
which  the  grantor  was  under  no  legal  or  moral 
obligation  to  convey,  and  which  the  grantee  in 
good  conscience  has  ao  right  to  retain,  a  court 
of  equity  will  intofere  and  correct  the  mis- 
take. 

2.  Where  a  grantee  purchased  from  a  gran- 
tor a  fractional  80*acre  tract  of  land  suhiect  to 
the  right  of  way  of  the  Union  Pacific  Rail- 
way Company,  which,  under  an  act  of  congress, 
was  400  feet  in  width,  bnt  the  parties  did  not 
actually  know  the  width  of  the  rl^t  of  way, 
and  the  conveyance,  without  conforiniog  to  the 
intent  of  the  parties,  included  the  right  of  way 
with  covenants  of  general  warranty,  Arfrf,  that 
the  grantor  was  entitled  to  have  the  deed  re- 
formed so  as  to  except  therefrom- the  right  of 
way,  to  which  he  had  no  title, 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Bllsworth  coun- 
ty; W.  a.  Kastland,  Judge. 

Action  by  Jerome  B.  Handy  against  the 
Burrton  Land  &  Town  Company  and  the 
Ellsworth  Loan  &  Investment  Company. 
Judgment  tor  plaintiff  and  for  said  loan  and 
investment  company,  and  the  land  and  town 
company  brings  error.  ModlAed. 

On  April  2,  1838,  Jerome  B.  Handy  com- 
menced hia  action  against  the  Burrton  Land 
&  Town  Company  and  the  Ellsworth  Loan 
&  Investment  Company  to  recover  $136^50 
upon  a  promissory  note  executed  to  Ruth  A. 
Tarr  on  the  21st  of  May,  1887,  with  interest 
at  8  per  cent,  from  that  date,  by  the  Burr- 
ton Land  &  Town  Company,  which  note  was 
aft^wards  transferred  and  assigned  to  the 
plaintiff,  and  also  to  fweclose  a  mortgage 
upon  the  north  half  of  the  southeast  quarter, 
and  the  south  half  of  the  northeast  quarter, 
of  section  18,  township  15,  range  8,  In  Ells- 
worth county,  executed  by  the  land  and  town 
company  to  Mrs.  Tarr  to  secure  the  note. 
The  petition  further  alleged  that  the  Ells- 
worth Loan  &  Investment  Company  claimed 
an  Interest  or  Hen  upon  the  mortgaged  prem- 
ises, but  that  the  same  was  Inferior  to  plain- 
tiff's lien.  The  Ellsworth  Loan  &  Invest- 
ment Company,  having  obtained  a  similar 
note  from  Mrs.  Tarr,  filed  its  answer  and 
cross  petition,  praying  for  Judgment  upon 
the  note  hold  by  it,  and  also  to  foreclose  the 
mort(;age  given  to  secure  the  same.  The 
notes  were  given  by  the  land  and  town  com- 
pony  to  Mrs.  Tarr  as  part  of  the  purchase 
isrlce  of  the  real  estate  purcdiased  of  her. 
After  the  oommmcement  of  tUs,  action,  tbs 
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Union  Pacific  BaHway  Oompanr,  In  a  cmm 
broaght  by  it  as  plaintiff  asaloBt  the  parties 
to  this  action.  In  the  nature  of  ejectment,  In 
the  district  court,  obtained  a  Judgment  on 
April  2,  1889,  for  200  feet  Of  rlgbt  of  way 
on  each  side  of  the  center  of  its  railroad 
track  OTo:  and  across  the  real  estate  par- 
chased,  to  secure  the  purchase  money  for 
which  the  notes  were  glren.  Handy,  bla 
amended  petition,  In  addition  to  the  fore- 
closure  of  the  mortgage,  also  alleged  a  mn- 
tnal  mistake  In  the  execution  of  the  deed 
given  by  Mrs.  Tarr  and  her  husband,  Smith 
R.  Tarr,  to  the  Burrton  Land  &  Town  Com- 
pany, and  also  of  the  mortgage,  and  ask- 
ed to  reform  the  Instruments  so  as  to  except 
from  the  coTenants  thereof  a  right  of  way  400 
feet  in  width,  In  favor  of  the  Union  Pacific 
Railway  Company,  over  and  across  the  real 
estate.  The  Burrton  Ijand  &  Town  Oompa- 
ny  alleged  In  Its  defense,  by  my  of  counter- 
daim,  damages  for  a  breach  of  the  cove- 
nants of  warranty  of  the  deeds  to  the  land 
purchased  by  it  from  Mrs.  Tarr  and  her  hus' 
band.  In  ctmsequence  of  the  railway  com- 
pany being  the  owner  and  In  possession  of 
400  feet  of  right  of  way  over  and  across  the 
same.  Trial  had  at  the  November  term  of 
the  court  for  1889,  before  the  court  with  a 
Jnry.  The  jury  returned  a  verdict  In  favor 
of  Handy  against  the  Burrton  Land  &  Town 
Company  for  Jl,931.77%,  and  also  returned 
a  like  verdict  in  favor  of  the  Ellsworth  Loan 
&  Investment  Company.  The  jury  answered 
the  following  questions,  submitted  upon  the 
part  of  Jerome  B.  Handy  and  the  Ellsworth 
Loan  &  Investment  Company:  *'Q.  At  the 
time  the  Burrton  Land  &  Town  Company 
purchased  the  fractional  'eighty'  In  contro- 
versy, was  the  same  occupied  by  the  Tarrs, 
and  used  for  forming  and  grazing  purposes? 
A.  It  was.  Q.  At  the  time  of  the  purchase 
of  the  land  In  controversy,  was  it  well  known 
and  understood  between  the  parties  to  such 
purchase  and  sale  that  the  railroad  ran 
through  the  fractional  eighty?  A.  It  was. 
Q.  At  the  time  of  the  purchase  of  the  frac- 
tional eighty,  was  it  discuased  and  uuder- 
Btood  that  the  Union  Pacific  Railway  Com- 
pany had  a  right  of  way  through  said  frac- 
tional eighty?  A.  It  was.  Did  tlie  Burrton 
Land  and  Town  Company  pm'chose  tlic  said 
fractional  eighty  with  the  untleiMtaiuIIng 
and  belief  that  they  were  buying  the  same 
suljject  to  a  right  of  way  through  the  land? 
A.  It  did.  Q.  Did  Ruth  A.  Tarr  and  Smith 
R.  Tarr  each  sell  the  land  with  the  in- 
tention of  selling  the  same  subject  tu  the 
right  of  way  through  sold  eighty?  A.  They 
did.  Q.  Did  the  Burrton  Luud  and  Town 
Company  make  a  proposition  to  the  Tarrs 
that  they  would  give  $5,000.00  for  the 
fractional  eighty,  and  blocks  thirty-one  and 
thirty-two  In  Sllunlck's  Addition,  subject  to 
the  right  of  way  of  the  Union  Pacific  Rail- 
way Company  through  fractional  eighty?  A. 
They  did.  Q.  If  you  answer  the  last  qucs- 
don  la  the  afflrniatlv^  then  state  If  Uie 


:  aBftount  of  stick  right  of  war  "Vf&M  not  un- 
known or  undctennined  \xsoxl  by  the  parties. 
A.  It  was  unknown  and  undetermined.  Q. 
Did  the  Tarrs  accept  the  proposition  to  sell 
tlie  land  subject  to  the  light  of  way  of  the 
Union  Pacific  Hallway  Company?  A,  They 
did.  Q.  If  yon  answ^  the  last  question  in 
the  affirmative,  was  tbwe  any  new  contract 
between  the  parties,  that  the  Tarrs  accepted, 
other  than  the  proposition  of  the  said  Burr- 
ton Land  &  Town  Oo.  as  stated  in  question 
6?  A.  There  was  none.  Q.  If  you  allow  the 
Burrton  Land  and  Town  Company  damages 
In  this  case,  then  state  how  much,  if  any, 
damages  you  allow  by  reason  of  the  right 
way  passing  over  a  i>ortion  of  block  thir- 
ty-two. A.  $100.00.  Q.  If  yon  allow  the 
Bmrton  Land  &  Town  Company  damages  in 
this  case,  please  state  how  much,  if  any, 
you  allow  by  reascm  of  the  400  feet  right  of 
way  through  the  fractional  eighty.  A.  None, 
as  it  was  t>onght  subject  to  the  R.  R.  right  of 
way."  Tbe  jury  also  answered  the  follow- 
ing questions,  submitted  by  the  Burrton 
Land  and  Town  Company:  *'Q.  For  what 
purpose  did  defendant  buy  the  land  in  ques- 
tion? A.  For  platting.  Q.  Did  defendant 
know  that  the  Union  Pacific  Railway  0<»n- 
pany  owned  a  right  of  way  100  feet  wide 
through  the  fractional  80-acre  tract  at  the 
time  it  purchased  the  land?  A.  An  undeter- 
mined width.  Q.  If  you  answer  the  last 
question  yes,  please  state,  then,  who  told 
them  BO.  A.  By  general  ^scusslon  at  the 
time.  Q.  Did  Ruth  A.  Tflrr,  or  any  of  her 
agents,  inform  defendant,  at  the  time  of  said 
purchase,  there  was  a  lOO-feet  right  of  way 
through  said  land?  A.  Informed  them  that 
there  was  one  of  an  undetermined  widths. 
Q.  Did  defendant  ever  agree  with  Rutfa  A. 
Tarr  that  a  lOO-feet  right  of  Way  should  be 
excepted  out  of  the  covenants  in  tbe  deed? 
A.  No.  not  with  Ruth  A.  TaiT  in  person, 
but  with  her  agent  13.  W.  Wellington,  of  a 
right  of  way  of  undetermined  width.  Q.  If 
you  sny  yes  to  the  last  question,  fftdte  when, 
where,  and  by  whom  said  agreemeut  -Was 
made.  A.  At  the  time  of  sale,  on  or  near  the 
promises,  by  her  agent,  E.  "W.  Wellington, 
and  the  representatives  of  the  Burrton  Land 
and  Town  Company.  Q.  Did  defendant 
have  any  knowledge,  when  they  bought  the 
land  ]u  question,  that  the  Union  Pacific  Rail- 
way C/ompany  owned,  or  claimed  to  own,  a 
400  feet  of  right  of  way  through  said  land? 
A.  According  to  evidence,  the  width  of  the 
right  of  way  was  not  known.  Q.  Did  de- 
fondant  and  Rnfb  A.  Tarr  ever  agree  that  a 
40()-fiH't  right  of  way  should  be  excepted  out 
of  the  covfuaiits  of  tlio  deed  for  said  lauds? 
A.  Xo,  not  with  Itutii  A.  Tarr  In  person,  but 
with  her  agent,  E.  W.  Wellington,  of  a  right 
of  way  of  undetermined  width.  Q.  If  you 
say  yes  to  the  last  question,  state  when, 
whcpo,  and  by  whom  the  agreement  was 
made.  State  specifically.  A.  At  the  time  of 
sale,  on  or  near  the  premises,  by  her  agent. 
£.  W.  Wellington,  and  tbe  represeotatlves  of 
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tbe  Bnrrton  Idnd  and  Town  Gompanr.  Q. 
£fow  mncb  land  la  tbere  In  the  tract  pur- 
chased hj  defendant,  ontside  of  the  two 
blocks,  or  In  the  fractional  80-acre  tract?  A. 
80  acres,  more  or  less,  subject  to  whaterer 
rl£^t  of  way  the  K.  R.  Co.  had.  Q.  How 
much  land  Is  there  in  the  400-feet  strip  from 
which  the  Union  Pacific  Railroad  Company 
has  ejected  def«idant  since  Its  purchase? 
A.  ETidence  shows  that  there  la  24  and  a- 
fraction  acres.  Q.  What  portion  of  the  $5,- 
000.00  waa  agreed  to  be  paid  for  tbls  frac- 
tional 80^0  tract?  A.  $3,000.  Q.  What 
Was  the  frxpnise  of  the  defendant  In  regard 
to  the  action  brought  by  the  U.  P.  Bj.  Co. 
for  the  right  of  way  orer  the  real  estate  bi 
question?  A.  From  the  erldence,  and  our 
Instructions,  we  believe  that  there  is  nothing 
due  said  defendant."  Subsequently,  Judg- 
ments wm  rend^ed  upon  the  verdicts,  and 
a  decree  enta:«d  ft)r  the  fbredosnre  of  the 
m<n*tgage  as  prayed  tar.  The  Bnrrton  I^nd 
&  Town  Company  excepted,  and  brings  the 
case  here. 

Jetmore  &  Jetmore,  for  plaintiff  in  error. 
Ira  E.  Lloyd,  for  defendants  In  «Tor. 

HOBTON,  C.  J.  (after  stating  the  facts). 
The  principal  question  Involved  in  this  case 
is  whether  the  deed  executed  by  Buth  A. 
Tarr  and  her  husband,  Smith  R.  Tarr,  to  the 
BiuTton  Land  &  Town  Company,  on  or  about 
the  a)th  of  May,  1887,  purporting  to  convey 
the  following  premises,  situate  In  Ellsworth 
county,  In  this  state,  to  wit:  "All  that  por- 
tion of  the  north  half  of  the  southeast  quar- 
ter, and  the  south  half  of  the  northeast  quar- 
ter, of  section  nineteen,  township  fifteen, 
south  of  range  eight,  west  of  sixth  principal 
meridian,  lying  north  of  the  center  of  the 
Smoky  Hill  river,  being  eighty  acres,  more  or 
less,"— may  be  reformed  so  as  to  except  the 
right  of  way  of  the  Union  Pacific  Railway 
Company  over  the  premises  described  in  the 
conveyance.  The  deed  contains  covenants  of 
general  warranty.  The  right  of  way  of  the 
railway  company  contains  200  feet  In  width 
on  each  side  of  the  railroad.  12  Stat.  491, 
S  2.  At  the  time  of  the  purchase  of  the 
land  from  the  Tarrs,  the  railway  was  in  op- 
eration, and  the  land  and  town  company 
must  be  presumed  to  have  purchased  with 
full  notice  thereof.  The  evidence  and  find- 
ings of  the  jury  show  that  the  land  and  town 
company  submitted  two  propositions  to  the 
Tarrs  to  buy  the  land, — one  proposition  being 
to  measure  the  tract,  and  deduct  the  amount 
of  land  taken  by  the  right  of  way  and  the 
river,  and  pay  ¥65  an  acre  for  the  land  re- 
maining, the  other  ^M'oposition  being  to  pay 
$3,000  for  the  land,  without  measurement, 
subject  to  the  right  of  way  of  the  railway 
company.  The  Tarrs  accepted  the  last  prop- 
osition. The  deed  was  executed,  but  omit- 
ted to  make  any  exception  of  the  right  of 
way.  The  complications  in  the  case  grow 
out  of  the  fact  that  the  width  of  the  right  of 


way  seems  to  have  been  nnknown  to  all  the 

parties  at  the  time  of  ttie  ctniTeyance,  yet 
the  railway,  which  was  constructed  under 
the  provisions  of  the  act  of  congress  of  July 
1,  18G2,  ivovldlng  for  a  railroad  and  tele- 
graph line  from  the  Missouri  river  to  the 
Pacific  ocean,  was  entitled  to  a  rlsht  of  way 
to  the  extent  of  200  feet  In  width  on  each 
side  of  its  road,  where  it  passed  over  public 
land.  The  evidence  Is  sufficient  to  show  that 
the  land  and  town  company  purchased  the 
land  subject  to  the  right  of  way.  We  think, 
it  Is  Immaterial  in  this  case  whether  the 
right  of  way  was  known  at  the  time  to  be 
ijO  feet,  100  feet,  or  400  feet  All  of  the  par- 
ties had  the  same  knowledge  as  to  the  width, 
of  the  right  of  way  as  the  other.  The  Tarrs 
did  not  Intend  to  convey  and  warrant  the 
title  to  the  right  of  way,  and  the  land  and 
town  company  did  not  expect  to  purchase 
and  obtain  a  good  title  to  the  same.  Before 
the  purchase,  there  was  much  discussion 
among  the  parties  as  to  the  extent  of  the 
right  of  way.  The  secretary  and  general 
manager  of  the  land  and  town  company  fig- 
ured out  that  100  feet  of  right  of  way  would 
take  something  over  six  acres  of  the  land, 
and  when  the  offer  of  $3,000  was  made  for 
the  80-acre  tract,  and  $1^X)0  each  for  the 
two  blocks,  the  right  of  way  was  taken  Into 
consid^atlon.  The  counsel  for  the  land  and 
town  company  admit  that.  If  the  light  of 
way  had  been  only  100  feet  in  width,  there 
would  have  been  no  trouble  between  the 
parties.  This  Is  a  concession  that  the  com- 
pany did  not,  In  Its  purchase,  expect  to  ob- 
tain a  good  title  to  the  right  of  way.  That 
the  Turrs  did  not  Intend  to  convey  and  war- 
rant the  title  to  the  right  of  way  of  the  rail- 
way company;  that  the  land  and  town  com- 
pany knew  that  there  was  a  right  of  way 
of  the  railway  upon  the  land;  that  It  made 
its  offer  In  view  of  such  right  of  way,  and 
purchased  the  land  subject  to  the  riglit  of 
way,  are  sufficient.  In  our  opinion,  to  permit 
a  reformation  of  the  deed,  and  relieve  the 
Tarrs  from  any  damages  for  the  breach  of 
their  covenants  of  warranty,  on  account  of 
their  want  of  title  to  the  right  of  way.  The 
covenants  of  warranty  were  never  intended 
by  the  Tarrs  to  embrace  the  right  of  way, 
and  the  land  and  town  company  did  not  pur- 
chase the  land  with  that  understanding.  The 
rule  Is  that,  where  property  has  been  In- 
cluded by  mistake  in  a  deed,  which  the  par- 
ties never  Intended  should  be  conveyed, 
which  the  grantor  was  under  no  legal  or 
moral  obligation  to  convey,  and  which  the 
grantee  in  good  conscience  has  no  right  to 
retain,  a  court  of  equity  will  Interfere  and 
correct  the  mistake.  2  Pom,  Eq.  Jur.  §  84.^; 
Benson  v.  Markoe  (Minn.)  33  N.  W.  38; 
Canedy  v.  Marcy,  13  Gray,  373;  Stedwell  v. 
Anderson.  21  Conn.  139;  Clayton  v.  Freet,  10 
Ohio  St.  544.  The  evidence  shows  that  the 
land  and  town  company  knew  that  the  right 
of  way  waa  400  feet  In  width,  a  few  weeks 
after  Its  purchase  of  the  land,  yet,  with  fnll 
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knowledge  of  this,  the  sen«7ftl  manager  of 
the  company.  In  the  fall  of  1887,  wrote  sev- 
eml  letters  promising  to  pay  the  notes,  but 
wanting  time.  This  evidence  was  prop^ly 
rec^red,  as  tending  to  show  that  the  com- 
pany accepted  the  deed  sabject  to  the  right 
of  way,  and  made  no  complaint  when  It 
learned  that  the  width  was  400  feet,  Instead 
of  50  or  100  feet.  In  view  of  the  special 
findings  of  the  jury,  and  the  evidence  sup- 
porting the  same,  the  other  alleged  errors 
concerning  the  evidence  of  the  80-acre  tract 
of  land  are  ImmateriaL  The  two  blocks  of 
land  iHnv;hased  for  $1,000  each  were  con- 
veyed by  a  separate  deed.  It  does  not  ap- 
I>ear  from  the  evidence  that  these  blocks,  or 
either  of  them,  wetB  conveyed  or  accepted 
sabject  to  any  right  of  way,  therefore  the 
Jury  properly  allowed  $100  damages,  on  ac- 
count of  the  breach  of  the  covenants  of  war- 
ran^  in  the  conv^ance  of  block  82.  The 
land  and  town  company  had  some  expenses 
in  defending  the  action  Inought  by  the  Union 
Pacific  Railway  to  eject  It  from  a  part  of 
block  32.  One  witness  testified  that  $75  or 
$100  was  paid  In  lotting  up  the  matter.  On 
account  of  this  evidence,  $100  will  be  al- 
lowed as  addltlomil  damages,  to  be  deducted 
from  the  Judgment  rendered.  The  Judgment 
will  be  modified  acccM'dln^y.  AJl  the  Jus- 
tlcea  eoDcurrlng. 


MOLIXE  PLOW  CO.  v.  RODQERS  et  al. 

(Supreme  Court  of  Kansas.    July  6,  1804.) 

Sals  of  Oooiw— Pabsixo  or  Titl>  —  Option  to 
Betake  Goods— Effect  —  Election  of  Reme- 
dibs— conclitsiveness. 

1.  A  vendor  who  sells  and  delivers  goods  at 

Sricee  and  on  terms  of  payment  definitely  fixed 
y  the  contract,  but  retains  the  right  to  elect 
to  take  the  goods  remaiomg  unsold  by  his  ven- 
dee as  the  property  of  the  vendor,  ia  not  the 
owner  of  the  goods  until  after  the  actual  ex- 
ercise of  such  electiiHi.  and  creditors  of  the 
vendee  who  attach  sudi  goods  prior  to  any 
election  by  the  vendor  acquire  a  valid  lien  there- 
on. 

2.  Where  goods  are  delivered  by  the  owner 
to  an  agent,  under  a  contract  authorizing  the 
agent  to  sdl  and  retain  all  the  proceeds  over 
the  price  fixed  in  the  contract,  and  also  giving 
the  owner  the  right  at  the  close  of  the  season 
to  reqaire  payment  from  the  agent  of  tbe  price 
fixed  for  all  goods  delivered  to  him,  and  where 
the  agent  absconds,  and  tbe  property  so  in  his 
XWRsession  is  attached  by  his  creditors,  if  the 
owner,  with  knowledge  of  these  facts,  com- 
mences an  action  against  the  agent  for  the 
purchase  price  of  the  goods,  treating  the  trans- 
action as  a  sale,  the  commencemi-nt  of  such  ac- 
tion passes  the  title  to  the  agent,  and  will  pre- 
TOkt  the  amner  from  thereafter  maintaining  an 
action  to  reoorer  the  iHcperty  from  the  sheriff 
holding  it  nnder  writs  of  attachment. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Ness  cotmty;  V. 
H.  Grinstead,  Jndge 

Action  by  the  MoUne  Flow  Ck)mpany  against 
P.  A.  Rodgers  and  I.  G.  Cooper.  Judgment 
for  defendants,  and  plaintiCC  brings  error. 
Affirmed. 

The  plaintiff  brought  this  action  to  recover 


from  the  defendants,  who  are  the  sheriff  and 
under  sheriff  of  Xess  county,  certain  agri- 
cultural Implements,  which  had  been  attached 
under  process  Issued  against  one  L.  H.  Under- 
wood. The  property  was  obtained  by  Ua- 
derwood  from  the  plaintiff  imder  two  writ- 
ten contracts,— one  of  them  for  the  mowers 
alone,  ami  the  other  for  the  other  Imple- 
meuts,  consisting  of  plows,  cultivators,  har- 
rows, corn  planters,  etc.  The  contract  with 
reference  to  the  mowers  is  one  by  which  Un- 
derwood wa£  appointed  agent  of  the  plain- 
tiffs for  the  sale  of  the  mowers.  The  con- 
tract contains  the  following  provision:  "The 
above  mowers,  and  all  others  ordered  and 
sold  by  the  sec<md  party  during  the  season, 
to  be  settled  for  at  above  prices  on  or  before 
September  1,  1887,  with  farmers'  notes  taken 
In  accordance  with  section  six  of  this  con- 
tract, maturing  one-half  not  later  than  Oc- 
tober 1,  1887,  and  one-half  not  later  than 
January  following:  provided,  that  the  party 
of  the  second  part  shall  have  the  privilege  of 
paying  all  cash  September  1. 1887,  less  a  dis- 
count of  five  per  cent  from  above  net  prices 
on  mowers.  Any  Knowlton  mowars  remain- 
ing on  hand  at  close  of  season  are  to  be  set- 
tled for  by  notes  of  second  party,  maturing, 
one-half  Octol)er  1,  1888.  and  one-half  Janu- 
ary 1,  1889,  or  to  be  stored  free  of  charge,  In 
accordance  with  section  four  of  this  contract, 
as  the  property  of  the  Mollne  Plow  Com- 
pany, until  following  season.  Settlement  to 
be  at  the  option  of  the  party  of  the  first 
part."  The  other  contract  la  an  order  for 
the  goods  on  terms  of  payment  therein  stated, 
containing  also  the  following  written  claiise: 
"It  Is  understood  and  agreed  that  L.  H.  Un- 
derwood is  to  remit  promptly  to  Uie  Moline 
Plow  Company,  at  Kansas  City,  Mo.,  all  the 
notes  and  cash  for  goods  sold.  Said  notes 
to  be  held  as  security  for  the  payment  of  the 
said  Underwood's  individual  notes,  given  in 
accordance  with  within  contract,  and  said 
notes  to  be  returned  to  the  said  Underwood 
(or  whomever  the  Moline  Plow  Company 
may  appoint),  for  collection,  and  all  goods 
remaining  unsold  at  end  of  season  to  be  set- 
tled for  by  said  Underwood's  individual 
notes,  due  Octobo:  1,  1888,  secured  (If  the 
Moline  Plow  Company  so  direct)  by  farmers' 
notes,  or  said  unsold  goods  to  be  stored,  free 
of  charge,  as  the  Moline  Plow  Company's 
property.  Either  settlement,  as  above,  to  be 
wholly  optional  with  the  MoUue  Plow  Co. 
And  it  Is  further  understood  that  all  fanners* 
notes  given  by  the  said  Underwood  as  securi- 
ty slinU  be  replaced  by  good  notes  from  other 
sources.  If  not  paid  within  60  days  from  ma- 
turity. In  consideration  of  the  Mollne  Plow 
Company's  appointing  L.  H.  Underwood  their 
agent,  the  said  Underwood  agrees  to  neither 
buy  nor  sell  any  other  makes  of  plows,  culti- 
vators or  listers,  except  those  ordered  here- 
in." These  contracts  were  made  on  the  23d 
day  of  February,  1S87.  In  the  fore  part  of 
May.  18S7,  Underwood  quit  business,  and 
left  Mesa  City,  leaving  the  property  In  care 
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of  one  Orisson.  On  the  12th  of  May,  an  at- 
tachment In  a  suit  brought  by  one  John 
Dunham  against  L.  H.  Underwood  was  lev- 
ied by  the  Bherlff  on  the  goods  In  controTersy, 
and  other  attachments  were  levied  thereon 
a  few  days  afterwards.  The  plafntiff,  learn- 
ing that  Underwood  had  mortgaged  his  stock, 
sent  one  E.  W.  Daily  to  Ness  City  to  look 
after  Its  Interests.  After  leaning  that  Un- 
derwood had  absconded,  T.  B.  Oorton,  the 
manager  of  plahitlff's  bminess  at  Kansas 
City,  went  to  Dade  county,  Mo.,  and  brought 
suit  against  Underwood  for  the  full  amonnt 
of  all  goods  delivered  to  him,  and  obtained  an 
order  of  attachment,  and  had  the  same  lev- 
led  on  certain  lands  situated  in  that  coimty. 
This  writ  of  attachment  was  issued  on  the 
13th  day  of  Moy.  1887.  This  action  was 
brought  by  the  plaintiff,  in  Ness  county,  on' 
the  23d  day  of  May,  1S87.  The  plaintiff  aft- 
erwards amended  Its  petition  in  the  Dade 
county  attachment  suit  so  as  to  leave  out  all 
the  goods  in  controversy  In  this  case,  and 
asked  and  obtained  Judgment  for  the  balance 
only.  The  case  was  tried  to  a  Jury,  and  a 
verdict  rendered  In  twor  of  the  defendant, 
and  the  plaintiff  brings  the  case  here  for  re- 
view. 

Iiewls  &  Fierce,  for  plaintiff  in  error. 
George  S.  Bedd  and  Buchan,  Freeman  &  Por- 
ter, for  defendants  In  error. 

ALLE.N,  J.  (after  stating  the  facts).  While 
■  various  questions  are  raised  by  the  plaintiff 
in  error  on  the  ruUnga  of  the  court  as  to  the 
admlraion  of  evidence  and  on  the  Instnic- 
Uons,  it  Is  only  necessary  to  consider  wheth- 
er the  plaintiff  is  entitled  to  recover  on  the 
conceded  facts  of  the  case.  In  the  brief  for 
the  plaintiff  in  error,  two  questions  arc 
asked:  (1)  Did  the  written  contracts  under 
which  Underwood  obtained  the  property 
constitute  a  sale  from  plaintiff  to  him?  (2) 
If  not  did  the  act  of  the  plaintiff  in  bringing 
the  attachment  suit  In  Dade  county,  Mo., 
have  the  effect  to  pass  title  to  him?  These 
questions  will  be  considered  in  their  order: 
<1)  As  to  the  Knowlton  mowers,  we  think 
the  contract  was  one  of  agency,  imder  which 
the  title  to  the  mowers  remained  In  the 
plaintiff  until  It  elected  to  treat  the  transac- 
tion as  a  sale  to  Underwood.  As  to  the  con- 
tract under  which  the  plows  and  other  im- 
plements were  shipped  to  Underwoorl,  we 
think  it  a  contract  of  sole  which  passed  to 
Underwood  a  title  to  the  property  In  the  first 
instance,  subject  only  to  iw  defeated  by  the  i 
actual  exercise  of  the  election  of  the  plain- 
tiff to  retake  the  unsold  property  as  its  own. 
instead  of  notes  of  the  plaintiff,  as  provided 
in  the  contract.  This  contract  Is,  tirst,  an 
order  from  Underwood  to  the  plaintiff  for 
the  goods,  to  be  paid  for  in  installments, 
and  uiJon  terms  stated  In  the  order.  This 
alone,  if  accepted  by  the  plaintiff,  would  be 
a  simple  sale  on  credit.  The  only  InoRUiipre  i 
in  the  coutruct  under  which  the  plaintiff  can  j 


claim  title  is  as  follows:  "All  goods  remain- 
ing unsold  at  the  end  of  aeaaon  to  be  settled 
for  by  said  Underwood's  Individual  notes, 
due  October  1,  1888.  secured  (If  the  Moline 
Flow  Company  so  direct)  by  ftrmers'  notes, 
or  said  unsold  goods  to  be  stored,  free  of 
charge,  as  the  Moline  Plow  Company's  prop- 
erty. Either  settlement,  as  above,  to  be 
wholly  optional  with  the  Moline  Plow  Com- 
pany." Until  the  Moline  Plow  Company 
exercised  its  option  to  recov^  the  goods  ss 
its  own  propmy.  we  think  the  title  was  in 
Underwood.  There  Is  no  {Hretense  that  this 
option  was  exercised  prior  to  the  attachment 
of  the  goods  by  the  defendant,  and  the  levy 
on  them  as  the  iwoperty  of  Underwood  was 
therefore  valid.  <2)  As  the  title  to  the 
Knowlton  mowov  remained  In  the  plaintiff 
until  it,  by  some  subsequent  act,  treated 
them  as  sold  to  Underwood,  it  becomes  nec- 
essary to  consider  the  effect  of  tha  att&cb- 
ment  suit  in  Dade  county.  Mo. 

It  Is  not  contended  by  the  idaintlff  that  It 
oould  pursue  twth  remedlra,— one  for  the  re- 
covery of  the  specific  property,  and  the  oth- 
er for  the  price,— at  the  same  time,  but  the 
claim  is  that.  Inasmuch  as  the  plaintiff  was 
in  ignorance  as  to  the  exact  facts  with  ref- 
erence to  what  had  been  done  with  the  mow- 
ers. It  might  commence  an  action  for  the  pur- 
chase price  of  ail  of  the  prt^erty  which  had 
been  shipped  to  Underwood,  and  thereafter 
amend  Its  petition  so  as  to  leave  out  all 
property  that  might  be  reclaimed;  that  the 
mere  bringing  of  a  suit  for  the  purchase 
price  did  not  operate  as  a  complete  and  final 
election,  if  the  plaintiff  at  the  time  Intended 
to  recover  all  of  the  property  it  could,  and 
then  obtain  a  judgment  In  the  action  only 
for  the  bahince.  The  plaintiff  claims  that  it 
acted  without  definite  knowledge  as  to  the 
facts,  and  therefore  Is  not  bound  by  Its  ap- 
parent election  to  sue  for  the  value  of  the 
goods.  It  may  be  conceded  that,  if  the  plain- 
tiff had  been  induced  to  bring  the  attach- 
ment suit  by  false  Information  from  Under- 
wood, or  tho  attaching  creditors,  as  to  what 
had  become  of  the  mowers,  on  discovery  of 
the  actual  fncts  it  might  recover  tlie  speclflc 
property,  and  that  an  election  Induced  by 
fraud  would  not  be  binding.  This  proposi- 
tion finds  support  In  the  cases.  Hays  v.  Mi- 
das {X.  T.  App.)  11  N.  E.  141;  Foundry  Co. 
V.  Hersee,  103  N.  Y.  25,  9  N.  E.  487 ;  Kraus 
V.  Thompson  (Minn )  14  N.  W.  2R6.  But  un- 
der the  plaintiff's  own  showing,  can  it  he 
said  that  the  attachment  suit  was  brought 
in  Ignorance  of  the  facts?  It  appears  from 
the  testimony  of  T.  B.  Oorton,  plaintiff's 
manager;  that  he  learned  that  Underwood 
had  placed  a  chattel  mortgage  on  his  propcr- 
-ty.'and  absconded,  and  that  he  at  once  m^ut 
Mr.  E.  AV.  Dally  to  Xess  City  to  look  after 
the  company's  Interest  to  get  security  for 
^'hat  was  owing  the  company,  and  to  make 
disposition  of  the  goods  remaining  on  hand; 
that  Gorton  then  went  to  Dude  county.  Mo., 
i  and  commenced  the  attachment  suit  without 
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baring  accurate  Information  as  to  the  gootlB 
that  bad  been  sold  by  Underwood.  The 
company  tbns  bad  representatives  at  both 
places.  It  seems  to  have  been  plaintiff's 
purpose  to  pm^ue  both  remedies,  knowing 
that  It  had  both.  Its  only  lack  of  knowledge 
as  to  the  facts  was  want  of  definite  and 
spedflc  knowledge  as  to  the  exact  amount 
of  unsold  goods.  It  does  not  appear  from 
the  evidence  that  the  plalntliTB  agent,  Dally, 
who  weot  to  Ness  City,  was  not  already  lu 
possession  of  accurate  Information  as  to  the 
condition  of  the  property  there  before  the  at- 
tachment suit  was  commenced.  Daily  was 
sent  to  Ness  City  to  replevin  the  goods  on 
hand.  These  Instnictlons  were  given  after 
G<»ton  knew  that  they  had  been  attached, 
and  before  the  attachment  suit  was  com- 
menced- In  Dade  county.  At  the  time  the  at- 
tachment suit  In  Dade  county  was  com- 
menced, Gorton  counseled  with  his  attorneys 
as  to  the  effect  of  tHrlnging  the  replevin  suit 
and  tbe  attachment  suit  at  the  same  time, 
and  the  attachment  suit  was  brought  under 
the  advice  of  counsel  that  both  suits  could  be 
brought,  and  that  plaintiff  could  afterwards 
amend  Its  petition  In  tbe  attachment  suit  so 
as  to  claim  only  for  the  goods  not  recov^ed 
In  the  replevin  action,  without  affecting  Its 
rights  In  the  latter  suit  In  Tlew  of  all  these 
tacts,  shown  by  the  plaintiff's  own  testi- 
mony, it  cannot  be  held  that  the  plaintiff 
acted  In  ignorance  of  its  rights.  That  tbe 
two  remedies  are  Inconsistent  is  clear.  The 
plaintur  bad  no  right  to  recover  from  Under^ 
wood  the  purchase  price  of  goods  which  It 
had  not  sold  to  him;,  but  elected  to  sttU  re- 
tala  Unless  the  title  bad  passed  to  Under- 
wood, It  had  no  claim  on  him  for  tbe  valua 
If  the  title  had  passed,  it  had  no  right  to  the 
goods.  We  think,  under  this  contract,  after 
ljnd€Twood  bad  absconded,  tbe  plaintiff  had 
the  right  to  treat  the  season  as  dosed,  and 
the  goods  sold  to  Underwood;  that,  in  order 
to  maintain  an  action  for  the  price,  It  was 
not  necessary  that  the  plaintiff  should  wait 
until  the  expiration  of  the  ordinary  season 
for  the  sale  of  agricultural  Implements,  nor 
that  Underwood  should  have  actually  giYen 
or  refused  to  give  his  notes  In  accordance 
with  tbe  contract,  but  that  his  acts  were  sof- 
fldeut  to  authorize  the  plaintiff  to  treat  the 
goods  as  sold  to  him,  and  bring  an  action  for 
the  purchase  price.  Having  made  Its  elec- 
tion with  a  knowledge,  at  least,  of  the  more 
important  facts  affecting  Its  rights,  the  plain- 
tiff may  not  thereafter  abandon  Its  first 
flection  and  choose  the  t^poslte  remedy. 
An  election  once  fairly  made  by  a  party  hav- 
ing the  right  to  make  it  is  final  and  conclu- 
sive, FowlOT  V.  Bank,  113  N.  Y.  460,  21  N. 
E.  172;  Bailey  v.  Hervey,  135  Mass.  183; 
Crompton  v.  Beeeb  (Conn.)  25  AtL  446;  Gray 
v.  St.  John,  35  111.  222;  Nleld  v.  Burton,  49 
Mich.  53,  12  N.  W.  ©00.  The  subsequent 
amendment  of  the  pleadings,  and  the  fact 
tliftt  tbe  plaintiff  took  Judgment  only  fw  tbe 
sooda  actually  sold  by  Undervood,  under  tbe 
v.a7P.no.2— 8 


antboritles,  cannot  affect  tbe  rights  of  the 
parties  in  this  case.  We  think  there  was  no 
substantial  error  In  the  ruling  of  the  court  on 
the  admission  of  testimony,  and  tliat  the  In- 
structi<H)B  are  quite  as  favorable  to  the  plain- 
tiff as  tbe  law  will  warrant.  We  do  not  see 
that  the  plaintiff  could  have  been  prejudiced 
by  the  instruction  tbat  a  demand  was  nec- 
essary. The  proof  showed,  without  contra- 
diction, that  a  demand  was  in  fact  made. 
None  of  these  matters  are  Important  in  the 
view  we  take  of  the  case,  for,  under  the  facts 
disclosed,  the  plaintiff  cannot  recover.  Tbe 
Judgment  Is  therefore  affirmed.  All  ttie  Jus- 
tices concurring. 


CITT  OF  EUREKA  v.  MEREIPIELD  et  ux. 

(Supreme  Court  of  Kausas.   July  0,  1S94.) 

Dbatb  bt  WBoKaptx  Act  —  Actios,  by  Next  of 
Eix— WnsN  Libs. 

1.  In  the  absence  of  a  statute  giving  an 
actiou  to  the  family  or  next  of  kin  for  the  re- 
covery of  damages  or  loss  of  scarvicea  resulting 
from  death,  the  death  of  a  hnman  being  can- 
Qot  be  complained  of  as  an  injury. 

2.  An  action  to  rewver  damages  for  in- 
juries resulting  in  death  Is  maintainable  only 
by  the  penon  who  Is.  by  the  tcms  oC  the  stat- 
ute, authorized  to  maintain  it. 

3.  Section  420  of  the  Civil  Code,  aa  con- 
strued with  sectlona  422  and  423a  of  the  Civil 
Code,  only  permits  actious  to  fmrvive  for  injury 
to  the  person  when  death  does  not  resolt  mm 
the  injurr> 

4.  M'nen  death  reenlta  from  the  wrongful 
act  or  omission  of  ouother,  sections  432  and 
422a  of  the  Civil  Code  apply. 

5.  Under  the  provisioua  of  Rections  422  and 
422a  of  the  Civil  Code  (CJen.  St.  18S0).  before 
the  next  of  kiu  of  a  dect-ased,  whose  drath  m 
cauticd  by  the  wrougful  act  or  omission  of 
another,  can  maintain  an  action  for  damages 
iu  the  place  of  the  personnl  representative  of 
the  deceased,  the  petition  mnst  allege  that  the 
deceased,  at  the  time  of  his  death,  wutt  a  nnu- 
resident  of  this  state,  or.  if  a  resident  of  this 
state,  that  no  personal  reprcsratattve  of  bis 
estate  has  been  appointed. 

(Syllabus  by  tbe  Court.) 

Error  from  district  court,  Greenwood  eoun- 
ty;  G.  A.  Iieland,  Judge. 

Action  by  L.  A.  Merrifield  and  Mary  E. 
Merrlficld  against  tbe  city  of  Eureika.  Judg- 
ment for  plniutlffs,  and  defendant  brings 
error.  Reva^ed. 

James  A.  Merrifi^d,  an  Infant  of  the  age 
of  about  two  years,  the  son  of  L.  A.  and 
Mary  E.  Merrifield,  on  tbe  8th  of  December, 
1888,  fell  into  a  privy  vault  in  the  city  of  Eu- 
reka, In  Greenwood  county,  which  was  situ- 
ate upon  lot  6  in  block  25,  in  the  txtssession 
of  the  Eureka  Hotel  Company.  The  Merri- 
flelds  lived  on  a  lot  adjoining  the  one  con- 
talninff  the  vauit.  The  little  boy  was  play- 
ing In  tbe  yard  wliere  his  porents  lived,  and 
adjoining  tbe  lot  on  which  tbe  vault  was 
situated;  he  went  into  tho  alley,  and  proba- 
bly stepped  onto  a  trapdoor  over  the  vault, 
which  tlpi>ed,  throwing  or  permitting  bim  to 
fall  therein,  where  he  was  found  on  tbe  same 
day,  dead.  On  tbe  7th  of  October,  1889,  U 
A.  and  Mary  £.  Merrlflcld.  the  parenta  of 
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Jnmes  A.  Merrlfleld,  filed  their  amended  pe- 
tition against  the  city  of  Eureka  to  recovCT 
$10,000  damages,  alleging,  among  other 
things,  "that  an  alley  of  the  city  abutted  di- 
rectly onto  the  vault,  and  that  the  city  gross- 
ly, carelessly,  and  negligently,  on  the  8th  of 
December,  1888,  and  for  a  long  period  of 
time  prior  thereto,  omitted  to  put  up  or 
around  the  vault  any  guard  or  railing,  and 
that  the  dty  carelessly  and  negligently  per- 
mitted the  vault  to  remain  uncovered,  save 
and  except  by  a  loose  trapdoor,  and  thereby 
carelessly  and  negligently  permitted  the  open- 
ing of  the  vault  to  remain  In  a  dangerous 
condition."  On  the  26th  of  October,  1889, 
the  city  of  Eureka  filed  Its  demurrer  to  the 
amended  petition,  upon  the  following 
grounds:  (1)  Because  there  Is  a  misjoinder 
of  parties  plaintiff;  (2)  because  the  same 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant; 
(3)  because  the  same  does  not  state  facts  to 
show  that  the  plaintiff  sustained  any  dam- 
age by  reason  of  the  death  of  said  child. 
At  the  January  term  for  1890,  the  demurrer 
come  on  for  hearing,  and,  after  argument, 
was  overruled  by  the  court  The  city  duly 
excepted.  Subsequently  an  answer  and  re- 
ply were  filed.  The  cause  was  tried  before 
a  court,  with  a  jury,  at  the  May  term  for 
1890.  The  jury  returned  a  verdict  for  the 
plaintiffs,  and  assessed  the  amount  of  their 
recovery  at  $1,000.  Subsequently  judgment 
was  rendered  thereon  against  the  city  of 
Eureka.  The  city  excepted,  and  brings  the 
case  here. 

Ira  P.  Nye,  O.  N.  Sterry,  Kell^  &  Lamb, 
and  W.  S.  Martin,  for  platntlfl  In  ^ror.  A 
M.  Hunter,  James  Shults,  and  Clogattm  & 
Fuller,  for  defendants  In  errm. 

HOBTON,  0.  J.  (after  stating  the  facts). 
A  pr^imlnary  question  Is  presented.  It  Is 
Insisted  that  the  case  made  should  be  strick- 
en from  ttie  flies,  because  it  was  not  attested 
by  the  district  clerk  of  Greenwood  county 
with  the  seal  of  the  court,  and  Indorsed  as 
nied  at  the  time  the  case  was  settled  and 
signed.  CiT.  Code,  |  548.  It  a^fears  from 
the  record  that  service  of  the  case  was  ac- 
cepted by  the  attorneys  of  plaintifTs  below 
on  the  19th  day  of  September,  1890;  that  at 
that  time  they  signed  the  following  Indorse- 
ment or  writing  upon  the  cose:  "We  have 
no  amendments  to  suggest,  and  consent  that 
the  same  be  settled  and  signed."  The  case 
was  settled  luid  signed  by  the  district  Judge 
on  the  10th  of  October,  1890.  In  his  certificate, 
he  directed  that  the  case  made  "be  filed  as 
a.  port  of  the  record  in  said  action."  That 
Implied  that  the  case  made  should  be  attest- 
ed. It  could  not  be  properly  filed  as  a  part 
of  the  record  unless  attested  with  the  sig- 
natore  of  the  clerk  and  the  seal  of  the  court 
The  case  was  complete  and  perfect  when  it 
was  signed  by  the  trial  Judge,  and  all  that 
was  necessary  to  make  It  evidence  in  this 


court  was  Its  attestation  and  authentication 
by  the  district  clerk.  Appeals  are  favored, 
and  mere  technical  objections,  which  do  not 
go  to  the  merits  of  the  case,  ought  not  to 
prevail,  if  a  court,  in  its  discretion,  may,  In 
the  furtherance  of  Justice,  allow  amendments 
to  be  made  or  omissions  to  be  supplied.  Up* 
on  an  application  made  to  4hi8  court  by  the 
plaintiff  in  error,  and  a  showing  that  the  dis- 
trict clerk  had  failed  to  attest  the  case  made, 
and  indorse  thereon  the  date  of  Its  filing, 
this  court  permitted  the  record  to  be  with- 
drawn for  the  purpose  of  being  prop^ly  at- 
tested and  marked  "Filed"  by  the  district 
clerk.  It  was  returned,  attested,  and  mark- 
ed as  filed.  Upon  the  showing,  when  appli- 
cation was  made  to  this  court  to  withdraw 
the  record.  It  appeared  that  It  was  left  with 
the  district  clerk  for  filing  when  it  was  set- 
tled and  signed.  It  was  not  filed  In  this 
court  until  October  29,  1890.  The  mere  omis- 
sion of  a  district  clerk  to  enter  upon  a  paper 
or  record  left  with  him  the  date  of  Its  filing 
ought  not  to  prejudice  any  one.  We  think 
this  court  had  full  power,  under  the  eircom- 
Btances,  to  i>ermlt  the  attestation  and  filing 
1^  the  clerk  of  the  district  court  at  any  time 
before  the  case  was  heard  or  disposed  of 
upon  proceedings  In  error.  Pierce  v.  Myers, 
28  Kan.  864.  The  motion  to  strike  out  will 
be  overruled. 

Upon  the  merits  of  the  case,  the  first  ques- 
tion presented  Is,  did  the  petition,  filed  in  the 
court  below,  state  facts  sufficient  to  consti- 
tute any  cause  of  action  In  favor  of  L.  A 
and  Mary  E.  Merrlfleld  against  the  city  of 
Eureka?  Section  420  of  the  avU  Code,  as 
construed  with  section  422,  only  permits  ac- 
tion to  survive  for  injury  to  the  i)erson 
when  death  does  not  result  from  the  injury, 
but  occurs  from  other  causes.  When  death 
i*es\ilts  from  the  Injury,  section  422  is  ex- 
clusive. McCarthy  v.  Railroad  Co.,  18  Kan. 
48;  Tiff.  Death  Wrongf.  Act,  8  119.  Undw 
section  422,  the  action  for  damages  or  loss 
by  death  ftom  the  wrongful  act  or  omission 
must  be  commenced  by  the  personal  repre- 
sentative of  the  deceased.  By  section  1,  c. 
131,  Sess.  Laws  1889,  it  is  provided  tbnt 
where  the  residence  of  a  party  whose  death 
is  caused  by  the  wrongful  act  or  omission 
of  another  Is  or  has  been  at  the  time  of  his 
death  in  any  other  state  or  territory,  or 
when,  being  a  resident  of  the  state,  no  per- 
sonal representative  Is  or  has  been  appoint- 
ed, the  action  for  damages  or  loss  may  be 
brought  by  the  widow,  or,  where  there  is  no 
widow,  by  the  next  of  kin,  of  the  deceased. 
Civ.  Code,  i  422a.  An  action  for  Injury  re- 
sulting In  death  Is  maintainable  only  by  the 
peison  who  Is,  by  the  terms  of  the  statute, 
authorized  to  maintain  It  If  tiie  llttlo  boy 
who  was  drowned  In  the  vault  bad  been  a 
nonresident  of  this  state  at  the  time  of  his 
death,  or  If,  since  his  death,  no  adminis- 
trator has  be^  appointed  for  his  estate,  an 
action  would  be  maintainable,  under  section 
^2a,  by  his  psrents  as  next  of  kin. 
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St  1880,  per.  2011.  "Id  a  Btatatoiy  action 
like  tills,  where  the  right  tg  conditional,  ibe 
plaiotlff  must  bring  himself  clearly  wlthlu 
the  prescribed  requirements  necessary  to  con- 
fer the  right  of  action."  HamUtoa  t.  Rail- 
road Co.,  89  Kan.  50,  18  Pac.  57;  Barkw  t. 
Kallroad  Co.,  dl  Mo.  86,  U  S.  W.  260.  To 
Josti^  li.  A.  and  Mary  m  Merrifield,  as  the 
next  of  kin  of  the  deceased,  to  maintain  this 
actkm,  the  petition  most  hare  alleged  that 
the  deceased  was  a  nonresident  of  the  state 
at  the  time  of  bis  death,  or  that,  since  his 
death,  no  administrator  has  been  appointed 
tor  his  estate  All  of  this  is  omitted  from 
the  petition.  These  «>ndltions  attach  to  the 
ri^t  to  bring  this  action  at  all,  by  the  next 
of  kin.  The  demnrrer  was  well  taken.  It 
should  have  been  sustained. 

Counsel  few  tiie  defendants  in  error  dto  sec- 
tion 420  of  the  CiTll  Code  as  giving  the  right 
of  action,  but  Oils  Is  oontrary  to  the  inior  do- 
cigionB  of  this  court  where  death  results 
ftom  tbe  injury.  If  section  420  was  of  any 
force  where  death  occmv  by  wrongful  act, 
which  It  is  not,  an  administrator  or  pwsooal 
repreaoitatiTe  of  tbe  deceased,  aad  not  the 
parents,  as  next  of  kin,  would  be  entitled 
to  Iwing  the  action.  But  sectiona  422  and 
422a  of  the  ClvU  Code  take  away  the  right 
of  the  administrator  to  sue  for  the  benefit 
of  tbe  estate  when  death  results  from  the 
wronsfid  act  or  omission  at  another.  It  Is 
Immaterial  whether  the  death  is  or  is  not 

It  is  sosgested  that  the  amUan.  mis  brou^t 
to  recover  for  the  damages  the  parents  sus- 
tained by  reason  of  the  loss  of  anticipated 
SOTloes  that  ml^t  hare  bem  rend^ed  to 
them  by  the  deceased  up  to  bis  majority, 
and,  Hierefore,  that  this  octkm  is  maintain* 
able  by  them.  At  oomnum  law  this  actlMi 
conld  not  be  maintained.  McCarthy  v.  Rail- 
road Go,  Biipra.  In  the  old  case  of  Baker 
r.  Bolton,  1  Camp.  493,  the  phUntllTs  wtfo 
was  traveling  in  a  stagecoach,  when  it  was 
orertnmed,  whereby  she  was  so  severely 
hurt;  that  she  died  within  a  mtrnth.  The 
husband  brought  Us  actlcm  for  damages  up- 
on the  ground,  among  others,  for  the  loss 
of  MTvlcea  of  his  vrlfe,  who  bad  been  of 
great  use  to  blm  in  conducting  his  business. 
He  was  defeated  by  the  ml  log  of  Lord  El- 
lenborongh,  who  then  laid  down  his  famous 
proposition  that,  "In  a  dvU  court,  the  death 
of  a  hnman  being  could  not  be  complained 
at  BB  an  iiijiny."  Bis  statement  tbe  law 
has  been  accepted  as  final  In  tbe  courts  of 
this  coimtry.  "equally  in  actions  broughi. 
the  bosband  tor  the  death  of  the  wife, 
tbe  urtta  for  the  death  of  the  hosband, 
the  parent  for  the  deatii  of  a  minor  child, 
by  tbe  widow  In  inex  own  right  and  as  tutrix 
of  b»  minor  ^-hHHwm,  by  the  executor  or  ad- 
ministrator suing  In  bis  representative  ca- 
pacity, and  by  an  insurance  company  suing 
to  reeoTo:  by  reason  of  having  been  fyttxA 
to  pay  an  insurance  polity  on  the  life  of  a 
pason  killed  by  the  d^oidant."  Tiff.  Death 


Wrongf.  Act,  |  11.  In  Insurance  Co.  ▼. 
Brame,  95  U.  S.  754,  it  is  observed:  "The 
authorities  are  so  numerous  and  so  uniform 
to  the  proposition  that,  by  the  common  law, 
no  dvU  action  lies  for  an  injury  which  re- 
sults In  death,  that  it  Is  ImpMslble  to  speak 
of  It  as  a  proposlticm  open  to  question.  It 
has  been  decided  in  many  cases  In  the  Eng- 
lish courts  and  in  many  of  tbe  state  courts, 
and  no  deliberate,  well-considered  decision  to 
the  contrary  is  to  be  found."  In  HllUard  on 
Torts  (page  87,  S  10)  the  rule  Is  thus  laid 
down:  "Upon  a  almllar  ground,  it  has  been 
held  that  at  common  law  the  d»th  of  a 
human  being,  tlu>ugh  clearly  invf)lvlng  pe- 
cuniary loss,  is  not  the  ground  of  an  action 
for  damages."  The  most  of  the  cases  upon 
the  subject  are  tbare  reffared  to.  £ee,  also. 
The  Harrlsburg,  119  IT.  S.  199,  7  Sup.  Ct  14a 
On  account  ai  the  petition  not  stating  facts 
Buffldent  to  oonstitute  ahy  cause  of  action 
In  favor  of  L.  A.  and  Maiy  SL  Bferrlfleld, 
owing  to  the  omlsslwis  referred  to,  the  Judg- 
ment of  the  district  court  will  be  revoraed. 
and  cause  remanded.  All  the  Justices  con- 
curring. 


BUQTCHBK  v.  CITT  OF  ELLSWOBTH. 
(Supreme  Court  of  Kansas.   Jn^  0,  1894.) 

HVKIOIFAI.  LlABIUTT  — CSLUB  WaT  III  AlLBI— 

CoSTKIBUTOHlf  NkoUQSSCB. 

1.  TMiere  there  is  a  cellar  way  or  opening 
17  feet  and  5  inches  in  lenjjth  and  9  feet  and  6 
inches  in  depth  on  the  side  of  a  building  ad- 
joioiog  an  alley  opoi  for  public  travel  and  such 
cellar  way  or  opening  is  all  located  on  and  iu 
the  alley,  and  not  on  a  lot  or  private  ground, 
and  has  no  railing,  guard,  or  other  protection 
around  It.  and  a  poson  walking  in  the  alley, 
upon  a  (tarfc  ni^t,  falls  therein,  without  any 
negligence  upon  his  part,  ttdd,  that  the  city  is 
liable  for  the  injuries  sustaincKl  thereby. 

2.  The  evidence  in.  this  case  examined,  and 
hHd,  tliat  it  cannot  be  said,  as  a  matter  of  law, 
upon  the  facts  disclosed,  ttiat  the  plaintiff  was 
guilty  of  such  contributory  negliKcnce  as  to  pre- 
vent any  recovery.  Held,  further,  that  there 
was  sufficient  evidence  introduced  upon  tbe 
trial,  in  support  of  tbe  cause  of  action  alleged 
by  the  plaintiff,  to  go  to  the  Jury. 

I^yllabus  b;  the  Court) 

Error  from  district  court,  Ellsworth  coun- 
ty; W.  a.  BasOand,  Judge. 

Action  by  Kate  Fletcher  against  the  city 
at  BUaworth.  Judgment  for  detoidant,  and 
plaintiff  brings  enor.  Beversed. 

On  tbe  7tb  day  of  June,  1889,  Kate  Fletcher 
Iwought  her  action  against  the  dty  oi  Ella- 
wwtb  to  recover  $10^000  damages  for  inju- 
ries by  her  sustained  from  falling.  In  the 
night  of  tbe  9th  of  November,  1888,  into  a 
cellar  way  or  opening  which  was  located  in 
an  alley  in  EUswwth  on  the  vrest  ^de  of  a 
building  known  as  tlie  "Masonic  Temple." 
On  Novonber  0,  1888,  there  was  a  boll  or 
party  at  the  Masonic  Temple,  and  a  Mrs.  Lin- 
coln was  hired  to  do  some  work  at  the  party. 
She  naked  Mrs.  Eletcber  If  she  would  go  with 
her,  and  hdp.  A  trial  was  had  at  the  Janu- 
ary term  for  1890  before  the  court,  with  a 
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Jury.  A  verdict  wan  rendered  by  tbe  Jury 
for  tbe  ^alntlff  for  $3,800.  Upon  a  moUon 
filed  by  tlie  defendant,  a  new  trial  was  grant- 
ed. The  Bccond  trial  commenced  on  the  7th 
at  April,  1890,  before  the  court  vitta  a  Jury< 
It  was  Btiptdated  npon  the  trial,  among  oOier 
tUnga,  that  "there  was  at  the  time  of  tbe  in- 
jury to  plaintiff,  and  BtlU  is,  an  alley  on  the 
west  side  of  the  Masonic  Temitle;  that  the 
alley  extends  northerly  and  aontheriy,  and 
connects  with  First  street  at  the  north;  that 
the  cellar  way  or  opening  in  which  tbe  al- 
leged injury  occurred  is  on  the  west  side  of 
the  temple,  and  is  located  wholly  on  and  In 
the  all^;  that  tiie  ceUar  way  cht  opening  Is 
surrounded  by  a  lerel  stone  curbing,  eighteen 
bichea  In  width,  tbe  front  of  which  is  on  a 
lerd  with  the  sidewalk  in  front  of  tbe  tem- 
ple; tbat  the  cellar  way  or  opening  is  nine 
feet  and  etc  indies  deep,  and  seventeen  feet 
and  fire  Inches  in  length,  outside  measure- 
ment; that  the  Oration  of  the  coping  around 
the  cellar  way  above  tbe  rest  of  the  ground 
in  the  alley  was  from  to  5%  inches;  that 
the  alley  and  FInt  street  were,  prior  to  the 
injury  complained  of,  duly  established,  plat- 
ted, and  dedicated  and  accepted  as  an  alley 
and  a  pnldic  highway  of  the  dty  of  Ells- 
worth, the  same  as  any  other  alley  In  the 
dly;  that  at  tbe  time  of  the  Injury  the  side- 
walk extended  In  front  of  the  temple,  and 
altmg  In  front  of  the  all^.  the  boards  In  the 
sidewalk  in  front  of  the  alley  being  laid 
lengthwise  tot  teams  to  pass  and  repass.  It 
Is  further  stipulated  and  agreed  that  block 
twfflity-^ilne  Is  located  In  tbe  city  of  Ells- 
worth, SBsworth  county,  and  thac  the  city 
uf  Ellsworth  waa  at  the  time  of  the  injury 
comi^ned  of  a  duly-incorporated  and  exist- 
ing dty  of  the  third  class,  and  having  more 
than  six  hundred  people.  It  Is  further  ad- 
mitted that  the  claim  of  plaintiff  was  duly 
presented  for  payment  to  the  dty  council, 
and  that  the  dty  refused  to  pay  the  claim, 
In  whole  or  In  part."  The  temple  was  built 
in  1887,  and  was  open  tor  use  about  a  year 
Itefore  the  injury  complained  of.  The  build- 
ing stands  flush  with  the  cast  side  of  the  al- 
ley. The  cellar  way  on  tbe  west  side  of  the 
temple,  where  the  Injury  occurred,  was  In- 
tended to  be  used  as  an  entrance  to  a  base- 
ment, but  tbe  basement  has  never  been  fln- 
Igbed  or  used,  and  the  basement  entrance  or 
stataTway  has  never  been  used  for  a  passage 
or  repaesage  since  the  construction  of  the 
temple. 

Valentine  Hank,  among  other  things,  testi- 
fied as  follows:  "Q.  I  will  ask  you  if  yon  are 
acquainted  with  the  cellar  way  on  the  wost 
side  of  the  MoBonio  Temple?  A.  Yes,  sir. 
Q.  Was  tbat  there  at  the  time  of  the  party  I 
have  asked  you  about?  A.  Yes,  sir.  Q. 
What  was  Us  condition,  at  that  time,  with 
reference  to  its  being  open?  A.  It  waa 
upen.  Q.  What  was  its  condition  with  ref- 
erence to  guards  around  It?  A.  There  were 
none.  Q.  How  long  had  you  been  Janitor 
at  this  time?   A.  From  the  opening  of 


the  building.  It  Was  a  little  before  Obrlst- 
mas.  The  opening  was  the  19th  of  Decem- 
ber before,  when  it  waa  opraed  Orst  I  had 
been  there  a  few  days  before  tbat.  Q.  In 
what  condition  was  this  cellar  way  in  the  al- 
ley, during  all  tbe  time,  with  refwence  to 
being  open  or  covered?  A.  There  was  no 
guard  to  it  It  was  open.  Q.  -Waa  there 
any  sidewalk  at  that  time  in  front  of  tbe 
Masonic  Temi^  building?  A.  Yes,  sir;  dsAit- 
tbot  sidewalk.  Q.  The  same  sidewalk  that 
10  there  now?  A.  Tes,  tie.  Q.  Had  tbat 
HtdewaUc  beoi  removed  or  taken  away,  in 
any  way?  A.  Not  to  my  knowledge.  Q. 
How  is  that  sidewalk  adjoining  th»  cellar 
way,  and  In  front,  with  lefermce  to  bdng  on 
the  some  level?  A.  It  Is  the  same  levd  with 
the  aldewalk.  Q.  Ton  may  state  whether  or 
not,  tn  passing  from  the  sidewalk  In  tnmt  of 
the  Masonic  Temple  to  the  cellar  way,  there 
la  anythtaig  to  cause  yon  to  know  when  you 
are  off  the  sidewalk,  and  on  the  alley  or 
stcme  which  Is  around  the  cellar  way,  by 
elevation  or  deixresMon?  A.  There  no  de- 
preeston,  but  the  stone  runs  op  on  a  line  with 
the  building,  and  th^  is  a  stone  which  goes 
around  the  ceDa:  way,  eiirtiteen  inches  wide, 
on  a  level  with  the  sidewalk.  Q.  The  side- 
walk runs  on  a  Une  with  the  buildhig,  dgh- 
teen  Inches  wide  «t  the  aide,  and  from  the 
street  to  the  cdlar  way,  and  there  Is  no  per^ 
ceptlble  difference  in  the  height  of  this  stone 
and  the  sidewalk?  A.  I  don't  think  there  is. 
Q.  And  you  say  it  has  been  unprotected  in 
any  manner  since  Ghristmas  the  year  before? 
A.  Yes,  sir.  Q.  And  you  have  been  Janitor 
during  all  that  time?  A.  Yes,  sir,  Q.  For 
what  purpose  was  tliis  opening  Mr.  lAoyd 
has  spoken  of  osed  as  a  cellar  way?  A.  It 
was  for  the  purpose  of  going  down  imder  the 
Masonic  bnilding,  which  leads  to  the  cellar, 
and  also  a  room  which  was  to  be  fixed  up  for 
some  purpose.  It  has  windows,  and  every- 
thUig  complete  In  it.  Q.  How  did  you  get 
down  this  cellar  way?  A.  Regular  steps.  Q. 
Do  you  know  how  many?  A.  I  could  not 
tdl.  Probably  ten;  between  eight  and  ten; 
somewhere  in  that  neighborhood.'  I  have 
walked  it  many  a  time." 

Ira  E.  Lloyd  testified:  "In  February,  1888, 
I  occupied  rooms  in  a  bank  building  on  lot 
14  in  the  dty  of  vJUsworth.  There  is  a  reap 
stfUrway  to  the  building,  which  comes  down 
into  this  alley.  From  the  time  I  occupied 
my  rooms  up  above  the  bank,  I  would  fre- 
quently pass.  In  going  home  and  towards  the 
courthouse,  through  this  all^  and  up  through 
the  alley  by  the  Masonic  Temple,  In  walk- 
ing, I  Invariably  went  along  this  alley  west 
of  the  Masonic  Temple,  and  there  Is  a  com- 
monly traveled  path  dose  to  that  curbing, 
and  within  six  inches  vt  It  Sometimes  I 
would  walk  along  up  that  place,  and  some- 
times I  would  walk  on  tbe  curlring.  I  lived 
northeast  from  the  Masonic  Temple.  In  go- 
ing to  my  office,  when  It  was  over  the  bank, 
I  would  frequently  come  down  this  street 
[indicating  FUst  street),  and.  turn  at  thUi 
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corner  [Indicating  the  comer  of  Masonic 
Temple  next  to  cellar  way];  and,  in  tunilng, 
I  would  Invariably  walk  on  that  curbing.  I 
hare  probably  done  that  fifty  or  one  hun- 
dred times.  I  have  done  It  twenty-fire  or 
thirty  times  prior  to  this  accident  That 
was  the  way  for  passengers  on  foot  along 
the  west  side  of  that  curbing,  and  I  have 
frequently  seen  them  walking  along  there  In 
the  daytime,  and  frequently,  In  the  evening, 
have  seen  people  turn  and  walk  In  this  di- 
rection [south]  on  the  curbing." 

Mrs.  Fletcher  testified:  "That  she  was  43 
years  of  age,  and  resided  In  Ellsworth. 
That  she  went  to  the  llasonlc  Temple,  on 
the  night  In  question,  to  help  Mrs.  Lincoln. 
Q.  Please  state  what.  If  anything,  occurred 
to  you  after  you  went  to  the  Masonic  Temple 
at  the  time  spoken  of?  A.  Some  time  In  the 
night,  after  I  went  there,— between  ten  and 
eleven  o'clock,— Mrs.  Lincoln  asked  me  to  go 
out  with  her,  and  empty  a  pali  of  swill.  I 
went  out  with  her,— the  north  door,— down 
the  sidewalk,  a  piece.  She  stepped  into  the 
alley,  and  I  stood  on  the  sidewalk,  and  I 
beard  a  footstep  coming  along  the  sidewalk 
towards  me.  I  stepped  back  a  few  steps. 
The  footsteps  stUl  came  on,  and  I  stepped 
into  the  alley.  I  looked  around  to  see 
wh««  I  would  stand,  and  saw  nothing.  I 
stepped  back  a  few  steps,  carefully,  and  fell 
Into  that  hole.  Q.  "What  was  the  nature  or 
clioracter  of  the  surface  of  the  ground  over 
which  you  stepped?  A.  It  appeared  all  even 
to  me;  no  InequaUty  In  It  Q.  At  the  time, 
did  you  know  of  any  hole  being  at  that 
place?  A.  No,  sir."  She  further  testified 
that  the  night  was  very  dark;  that  she  had 
good  eyesight;  that  she  could  not  see  the 
sidewalk  on  the  occasion  of  the  Injury;  that 
she  heard  footsteps  approaching  In  a  wester- 
ly direction,  and  she  looked  to  see  If  any  one 
was  coming,  and  could  see  nothing;  that  she 
could  not  see  the  sidewalk;  that  she  could 
not  see  la  the  alley  at  all.  She  testified  ttiat 
she  knew  there  was  an  alley  or  street  run- 
ning along  the  west  side  of  the  Masonic 
Temple,  as  she  had  observed  wagon  tracks 
down  that  way,  and  that  the  boards  ran 
lengthwise  there,  instead  of  crosswise.  She 
testUled,  also,  that  she  never  saw  the  cellar 
way  before  she  fell  Into  it,  nor  since  her  fall. 
She  also  testified,  on  crosa-examloation:  "Q. 
Which  way,  when  you  stepped  oCC  the  side- 
walk, on  the  occasion  of  yoor  injury,  Into 
this  alley,  were  you  looking?  A.  It  was 
along  In  the  street,  before  me.  Q.  Which. 
dinKTtlon  was  that?  A.  It  was  south.- 
There  were  no  lights  shining  through  the 
windows  of  the  Temple  building,  across 
the  alley,  at  that  time.  If  there  had  been 
lights,  I  would  have  seen  them.  Q.  Whei*e 
were  you  standing,  in  reference  to  the  trav- 
eled jiortioa  of  the  alley,  when  you  looked 
arootid  to  see  where  you  could  step?  A. 
Aboat  the  middle  of  the  alley.  Q.  How  far 
were  yon  at  that  time  from  the  sidewalk? 
A.  I  dxju't  know.  A  few  steps.  Z  can't  real- 


ly know.  Q.  What  did  you  next  do?  A.  ■ 
The  next  I  did  was  to  fall  Into  the  hole,  I 
guess.  Q.  How  did  you  go  from  the  place 
where  you  were  standing  to  the  hole?  A.  I 
stepped  back  two  or  three  little  steps,  care- 
fully, to  stand  there  until  the  lady  should 
come  In  that  I  was  waiting  on.  I  was 
facing  west,  I  guess.  Q.  Did  you  walk 
forward  or  backward?  A.  I  stepped  a 
little,  just  carefully,  backward,  to  stand 
there  until  this  lady  should  come  In,  I  was 
waiting  for.  Q.  What  do  you  mean  by  the 
use  of  the  word  'carefully,'  as  you  were 
stepping  back?  Descrll>e  the  manner  of 
your  stepping.  A.  I  was  careful.  Q.  Why 
didn't  you  remain  standing  on  the  sidewalk? 
A.  Well,  I  just  stepped  aside  to  let  that  man 
pass  that  was  going  on.  I  did  not  know 
whether  it  was  a  man  or  woman.  Q,  Be- 
fore you  stepped  Into  the  hole,  you  tell  us 
you  stepped  from  the  sidewalk,  and  a  few 
steps  Into  the  alley,  and  then  you  stepped 
back  two  or  three  little  steps,  and  fell  Into 
the  hole.  Why  could  you  not  have  re- 
mained standing  at  this  place  In  the  alley 
where  you  were  before  you  moved  back  to- 
wards the  bxillding?  A.  I  looked  around  to 
see  where  I  could  step,  and  I  stepped  this 
far  thinking  I  could  stand  there  till  she 
come  on.  Q.  Was  there  anything  In  the 
way  of  your  standing  there  in  the  alley  as 
you  then  stood,  before  you  moved  back  to 
the  building?  A.  Nothing  that  I  remember. 
Q.  Then  why  could  you  not  have  remained 
standing  right  there,  and  not  moved  back  to- 
wards the  building?  A.  Well,  I  went  just  to 
see  whether  I  could  hear  her  coming,  I  want- 
ed to  try  to  face  the  way  I  thought  she  was. 
That  was  the  reason  of  It  Q.  What  did  you 
stop  on  after  you  left  the  sidewalk,— what 
substance?  A.  Well,  It  appeared  to  me  to 
be  the  alley.  Q,  What  pubstance,~-boards, 
dirt,  or  stone?  A.  It  was  not  boards,  any. 
way.  Q.  Was  it  dirt?  A.  It  appeared  hard 
imdor  my  feet  I  can't  say  quite  what  it 
was.  Q.  About  how  many  steps  did  you 
take  from  the  point  where  you  were  In  the 
alley,  towards  the  building,  until  you  fell  in- 
to the  hole?  A.  They  were  small,  little 
steps.  I  just  moved  carefully  back,— small, 
Uttie  stops.  Q.  When  you  stepped  from  the 
sidewalk  Into  the  alley,  did  you  intend  to 
step  off  the  sidewalk?  A.  I  Intended  tostei> 
off,  and  wait  for  Mrs.  Lincoln,  and  to  wait 
there  till  she  come  In.  '  Q.  Did  you  leave  the 
alley— the  traveled  portion  of  the  alley— 
when  you  first  stepped  into  the  alley,  and 
moved  back  towards  the  Masonic  Temple  for 
the  purpose  of  avoiding  being  seen  by  the 
person  whose  footsteps  you  heard  approach- 
ing?   A.  It  was  to  wait  on  Mrs.  Llnooln." 

AUer  the  introduction  of  all  of  the  testi- 
mony, except  Mrs.  Metcher's,  the  court  sus- 
tained a  demurrer  thereto.  Then  the  court 
permitted  the  plaintiff  to  reopen  her  case, 
and  her  deposition  was  introduced.  There- 
upon the  defendant  again  interposed  a  de- 
murrer to  the  evidence,  whicli  vraa  over;nil»%. 
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and  Uie  defendant  excepted  thereto.  The 
defendant  then  introdnced  the  testimony  of 
Beveral  witnesses.  The  court  at  that  time 
again  sustained  a  demmrer  to  the  evidence. 
The  court,  in  snstalnln;  the  demuiror  to  the 
evidence,  used  the  following  language: 
"Harlng  duly  consldn^d  all  of  the  evidence 
Introduced  the  defendant  and  the  idaln- 
tlflf,  it  sustains  the  demurrw  to  the  evidence 
interposed  by  the  defendant  on  the  ground 
that  the  evidence  dearly  sliows  tc  the  satl»- 
facUon  of  the  court  that  the  plaintiff  has 
been  guilty  of  such  contributory  negligence 
as  will  prevent  her  recovery  her^  as  shown 
by  the  evidence  introduced  on  her  behalf." 
The  plaintiff  excepted  to  the  ruling  of  the 
court,  and  brings  ttie  case  here. 

Ira  E.  Uoyd,  for  plaintiff  In  &ror.  Theo- 
dore Stemborg,  for  def^dsnt  in  error. 

HORTON,  C.  J.  (after  stating  the  facts). 
In  this  state  a  city  la  liable  for  any  Injury  to 
private  individuals,  caused  by  the  negligence 
of  its  officers  In  not  keeping  Its  streets  in  a 
reasonably  safe  and  proper  condition,  and 
a  city  has  no  more  right  to  create  or  permit 
an  unsafe  and  dangerous  condition  of  one 
of  Its  streets  than  It  has  to  create  or  permit 
a  public  or  common  nuisance.  Smith  t.  City 
of  Irfavenworth,  15  Kan.  81;  City  of  Eudora 
V.  Miller,  30  Kan.  494,  2  Pac.  685;  Gould  v. 
City  of  Topeka,  32  Kan.  4S5,  4  Pac.  8:i!,  and 
cases  cited. 

The  dedication  of  an  alley.  In  this  state, 
iias  the  same  force,  and  is  In  the  same  terms, 
as  the  dedication  of  a  street  The  fee  Is  In 
the  public,— not  In  the  lot  owner.  "Public 
money  may  be  expended  by  a  city  upon  al- 
leys, to  Improve  them,  and  they  can  be  used 
by  the  public  generally.  The  abutting  lot 
owners  have  no  such  control  over  them  as  to 
exclude  the  general  public  from  their  enjoy- 
ment; and  an  injury  happening  In  an  alley, 
used  for  public  travel,  occasioned  by  an  ob- 
struction therein,  may  make  tlie  city  liable 
for  the  Injury  so  sustained,"  Osage  City  v. 
Larkln,  40  Kan.  200,  19  Pac.  658. 

A  city  is  bound  to  keep  Its  streets  In  a  rea- 
sonably safe  condition  for  persons  to  pass 
thereon  In  safety  by  night  as  well  as  by 
day.  In  one  case  it  might  require  more  vigi- 
lance on  the  port  of  a  person  traveling  upon 
a  street  or  alley  In  the  nighttime  than  It 
would  In  the  daytime;  but  after  all  the  care 
re<iulred  would  simply  be  ordinary  care  un- 
der the  circumstances  surrounding  that  par- 
ticular case,  and  nothing  more.  Corlett  v. 
City  of  Leavenworth.  27  Kan.  67;i;  Osage 
City  V.  Brown,  27  Kan.  073;  City  of  Empo- 
ria V.  Schmidling.  33  Kan.  4S.'5.  0  Pac.  893; 
City  of  Kinsley  v.  Morse,  40  Kan.  577,  20 
Pac.  217;  2  Thomp.  Neg.  767,  note  7;  City  of 
Lincoln  T.  Walker,  18  Keb.  244,  20  N.  W. 
113. 

This  court  has  ruled  "that  the  onus  pro- 
bandl  as  to  the  negligence  of  the  plaintiff  is 
on  the  defendant:  that  If  the  record  shows 
negligence  on  the  part  of  the  defendant,  and 
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is  meat  as  to  the  conduct  of  the  pontiff,  it 
malces  out  a  case  for  recovery."  BaUway 
Go.  T.  BoUina,  5  Kan.  107;  Sawyer  v.  Sauer, 
10  Kan.  466;  Railway  Ca  v.  Pointer,  14 
Kan.  37. 

It  appears  from  the  testimony  that  the 
cellar  way  or  opening  which  Mrs.  Fletcha 
fell  Into  is  17  feet  and  5  Inches  In  length, 
and  9  feet  and  6  inches  deep;  that  it  Is  on 
the  west  side  of  the  Masonic  Temple  In  Ells- 
worth, and  la  all  located  on  and  In  the  alley, 
—not  on  private  property.  It  has  no  railing 
or  guards  around  IL  When  Mrs.  Fletcher 
woa  injured,  on  the  0th  of  November,  1SS8. 
the  night  was  dark.  She  could  not  and  did 
not  see  the  cellar  way  or  opening.  The  law 
holds  no  one  responsible  for  ex[>o6]ng  him- 
self  to  a  danger  of  which  he  knows  nothing, 
and  of  which  he  Is  under  no  obligation  to  In- 
form himself.  Of  coiu'se,  every  one  must  use 
ordinary  care  to  avoid  the  ordinary  and  usu- 
al perils  that  beset  us;  but  no  one  is  bound 
to  guard  against  that  which  he  has  no  rea- 
son, under  the  circumstances,  to  suspect. 
Mrs.  Fletcher  had  no  knowledge  of  the  prob- 
able danger,  or  a  sufficient  reason  to  appre- 
hend It.  when  she  fell.  Kansas  City  v.  Man- 
ning, 50  Kan.  373,  31  Pac.  1104;  City  of  Abi- 
lene T.  Cowperthwalt,  52  Kan.  324,  34  Pac. 
795. 

Before  a  demmrer  can  be  sustained  to  evi- 
dence, the  court  must  be  able  to  say  that  the 
plaintiff  has  entirely  failed  to  prove  a  case. 
Brown  v.  Railroad  Co.,  31  Kan.  1,  1  Pac. 
605;  Gardner  v.  King,  37  Kan.  671,  l.")  Pac. 
920.  In  Christie  v.  Barnes,  33  Kan.  317,  C 
Pac.  599,  It  was  ruled  that  "a  demurrer  to 
evidence  admits  every  fact  and  conclusion 
which  the  evidence  most  favorable  to  the 
other  party  tends  to  prove;"  and  In  Wolf  v. 
Washer,  32  Kan.  533,  4  Pac.  1030,  it  was  held 
that  "upon  a  demurrer  to  evidence  tlie  court 
cannot  weigh  conflicting  evidence,  but  must 
consider  as  true  every  portion  of  the  evidence 
tending  to  prove  the  case  of  the  party  resist- 
ing the  demurrer."  Considering  all  of  the 
evidence  introduced,  we  think  there  was  suf- 
ficient for  the  consideration  of  the  jury,  and 
that  the  trial  court  erred  In  disposing  of  the 
case  as  it  did.  City  of  Lincoln  v.  Walker, 
supra;  Osage  City  v.  Brown,  supra;  Osage 
City  V.  Larkln,  supra;  Kansas  City  v.  Man- 
ning, supra;  Pettis  v.  Johnson,  56  Ind.  139; 
City  of  Abilene  v.  Cowperthwalt,  supra. 

In  support  of  the  Judgment,  It  Is  said  that 
the  city  kept  a  sufficient  space  In  the  alley 
In  a  reasonably  safe  condition  for  people  to 
use  In  the  usual  way  of  travel;  that  Mrs. 
Fletcher,  without  any  good  reason,  wont  out- 
side of  the  traveled  path,  and  stepped  into 
the  cellar  way  or  opening,  carelessly;  that 
the  cellar  way  or  opening  into  which  she  fell 
was  a  basement  entrance;  and  that  the  city 
was  not  bound  to  maintain  any  railing 
around  or  In  front  of  it.  Whatever  may  be 
the  rule  permitting  a  part  only  of  a  street  or 
alley  to  be  improved  for  public  travel,  yet 
an  injury  hai)pening  in  a  street  or  alley  open 
for  public  travel,  occaslonet^^^^^^^c- 
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Hon  or  excavatloo,  may  make  the  city  liable. 
Osage  City  v.  LaEkin,  supra.  Mrs.  Lincoln 
was  in  the  line  of  her  duty  when  she  went 
out  of  the  temple,  and  down  the  alley  to  emp- 
ty the  pall  which  she  carried.  As  Mrs.  Lin- 
coln did  not  like  to  go  alone  in  the  dark,  she 
asked  Mrs.  Fletcher,  who  was  assisting  her, 
to  accompany  her.  When  Mrs.  Fletcher 
heard  footsteps  coming  along  the  sidewalk 
towards  her,  we  cannot  say,  as  a  matter  of 
Jaw,  that  she  was  guilty  of  negligence  In 
BteppiDg  Into  the  alley,  and  then  stepping 
hack  to^walt  tm  Mrs.  Uncoln.  It  is  possi- 
ble that  her  Injuries  were  more  serere.  In 
stepping  into  the  cellar  way  in  the  manner 
s&e  did,  than  If  sitae  vere  vnUklng  forward. 
If  bee  face  had  been  towards  the  cdlar  way, 
■he  mli^t  bare  protected  bers^f  somewhat 
with  her  hands.  Her  conduct  In  stepping 
firom  the  eidewalk  into  the  alley,  and  then 
moTlng  carefnlly  back  a  few  ateps,  is  for  a 
Jury  to  pass  upon.  Generally,  a  stairway 
or  cellar  way  leading  into  a  basement  under 
a  bnildlng  is  ni»on  the  lot  or  prlrate  ground, 
not  a  part  of  the  alley  or  street,— surely,  not 
whfdly  in  tbe  alley  or  street  Bvea  whea  it 
opens  on  a  street  cx  alley,  only  a  narrow 
entrance  to  the  basement  generally  used; 
and  this  siionld  be  protected  by  side  railings, 
but  in  this  case  all  of  the  cellar  way  was 
open.  Owt  17  feetinlength  mn  located  In 
a  pnblie  alley,  not  iq>on  any  lot  or  private 
ground,  and  without  railing  or  guard  of  any 
kind.  We  can  find  no  authority  vhidb  Jus- 
tlfiea  8  dty  in  derottng  a  large  part  ot  a 
street  or  alley  to  {vtrate  purposes,  to  tlie 
injury  of  the  traveling  public  Upon  a  street 
or  alley  the  rights  of  the  public  are  para- 
mounL 

Our  attrition  Is  called  by  the  counsel  of 
tbe  dty  to  Beardal«y  v.  City  of  Hartford,  60 
Conn.  520;  Fltigerald  t.  City  of  Berlin,  51 
Wis.  81.  7  N.  W.  S36;  Alllne  ▼.  Oily  Of  Le 
Mars,  71  Iowa,  651  33  N.  W.  100;  ZetUer  t. 
City  of  Atlanta.  66  6a.  195;  and  similar 
cases.  So  far  as  the  Beardsley  Case  is  con- 
cerned, it  may  be  observed  that.  In  Connect 
lent,  municipal  corporations  are  liable  only 
by  force  of  the  statute.  In  that  case  the 
open  space  In  front  of  the  hotel  was  upon 
private  property,— not  in  an  alley  or  street 
The  court  remarked:  "The  city  bad  no  pow- 
er to  erect  a  railing  that  should  simply  fence 
in,  in  front  and  on  the  sides,  this  basement 
stairway.  It  would  have  had  to  go  upon 
private  ground  to  do  this,  and  that  it  had  no 
power  to  do."  In  the  Fltzg^ald  Case,  it  is 
not  clear  that  the  stairway  was  within  the 
limits  of  tbe  sidewalk.  The  court  said: 
"Stmctnres  of  this  character,  which  do  not 
encroach  upon  the  sidewalk,  are  lawful.  The 
existence  of  such  a  structure,  however,  Im- 
poses upon  the  municipality  In  which  It  is 
■Itoated  fbe  duty  of  i»widing  proper  safe- 
guards to  prevent  the  hapi)cnli^  of  acci- 
dents by  reason  of  its  proximity  to  the  side- 
walk, to  persona  traveling  thereon  with  ordi- 
nary care."  In  the  Attine  Case,  it  waa  not 
so  dark  but  tbat  the  plaintiff  could  see;  but 


that  decision,  unless  founded  upon  the  op- 
portunity of  plaintiff  to  avoid  stepping  Into 
the  hole,  is  not  satisfactory  to  us,  consider- 
ing what  Is  said  In  the  case  of  Kansas  City 
V.  Manning,  50  Kan.  378,  31  Pac.  1104.  In 
the  Zettler  Case,  the  plaintiff  voluntarily  left 
the  sidewalk,  and  fell  into  an  excavation  on 
a  vacant  lot  She  was  not  Injured  on  an 
alley  or  a  street,  but  the  court,  In  that  case, 
remarked:  "Had  this  excavation  been  near 
enough  to  the  sidewalk  for  accidental  devia- 
tion, or  an  unintentional  misstep  to  have 
caused  the  Injury,  then  the  case  would  have 
been  Huch  as  to  make  the  corporation  liable." 
Tbe  judgment  will  be  reversed,  with  direc- 
tion to  ovoTule  the  demurrer,  and  for  fur- 
ther proceedings  in  accordance  with  the 
views  herein  expressed.  All  the  justices  con- 
currlng. 


LAlfPHEAR  et  al.  T.  KBTOHAM. 
(Supreme  Conrt  of  Kansas.    July  6,  1804. 
OaaoiToa's  hiLu  —  Bsttlbmbht  asd  Di8ifnwAi>— 
Effbct. 

Where  a  idaiotiff  brin^  an  actioD 
agaiost  a  defeodout  and  his  wife  to  recover 
upon  an  onllquidated  claim  of  the  husband, 
and  an  account  ig  sought  therein,  and  the  peti- 
tion is  also  in  the  nature  of  a  creditor's  bill 
agaUist  tbe  wife,  claiminff  she  holds  qiecific 
real  estate  of  the  husband  as  trustee,  and  an 
nttflchtaent  is  obtained  nnd  levied  upon  the  real 
eatnte,  upon  the  ground  that  the  hnsband  has 
sold  and  dlBpoBed  of  the  same  with  the  iDtmt 
to  hinder,  del&j,  and  defraud  his  creditors,  and 
subsequently,  upon  a  settlement  between  tbe 
plaintiff  and  the  defendants,  the  action  la  dis- 
missed npon  the  consideration  that  the  husband 

gres  the  idaintifl  his  note  for  91,800,  held, 
at  tberearter,  in  an  action  upon  the  not%  the 
^aintifF  is  not  entitled  to  attach  the  real  estate 
referred  to  In  the  former  petition  as  the  prop- 
erty of  the  husband,  the  title  of  which,  at  the 
time  of  settlement,  was.  aod  stlU  is,  in  the  wlf^, 
who  then  and  now  claims  to  own  the  same. 
(SyllabuB  by  the  Court) 

Error  from  district  court,  AtchlaoD  eooDty; 
Bobwt  M.  Eaton,  Judge. 
.  Action  by  A.  M.  Lnnphear  &  Co.  against 
William  Ketcham.  An  attachment  was  Is- 
sued by  plaintiffs,  and  levied  on  certain 
property,  and  Harriet  Ketcham  moves  to  dis- 
charge the  property  from  the  levy.  The 
motion  was  granted,  and  plalndffis  bring  er- 
rtw.*  Affirmed. 

On  the  17th  day  of  May.  1800;  Lanphear  ft 
Co.  commenced  their  action  against  William 
Ketcham  to  recover  11,800  on  a  note  of  that 
amount  dated  Augnst  14,  1S80,  payable  six 
months  after  date.  The  firm  of  A.  M. 
Lanphear  &  Co.,  consisted  of  A.  M.  Lan- 
phear  and  H.  N.  Jewett  On  the  17th  day 
of  May,  1890,  plaintiffs,  after  having  filed  an 
affidavit  and  bond  for  attachment,  caused 
a  writ  to  issue,  and  the  same  was  levied  on 
the  E.  %  of  lot  No.  4  In  block  39  la  the  dty 
of  Atdt&on.  upon  wMch  there  is  a  store 
building.  The  property  was  apivaised  by 
the  sheriff  at  |7,000.  Later,  and  on  May  31. 
1800.  Harriot  Ketcham,  the  wife  of  the  de- 
fendant, tiled  a  motion  to  dlachan^  the  prop- 
Digitized  by  VjOOglC 


129 


FAGIVIO  aEFOBTEB,TaL.87. 


(Kan. 


oty  from  the  attachment  on  tbe  ground  that 
the  same  was  owned  by  her,  and  that  Wil- 
liam Ketcham  had  no  Intereat  ther^.  The 
property  attached  mis,  <m  the  26th  day  ot 
Febroary,  18S9.  deeded  by  WUUam  and  Har^ 
rlet  Ketcham,  his  wife,  to  Darld  Hartln,  and 
on  the  same  day  David  Martin  executed  a 
gnltdalm  deed  to  Harriet  Ketcham.  After- 
wards,  on  July  10.  1889,  ^rbert  H.  Jewett, 
a  partnw  of  lonphear  ft  Ca,  commenced 
an  action  In  the  district  court  of  Atchison 
oouity  against  WUllam  Ketcham  and  Hap- 
riet  Ketebam  to  recorar  a  Judgment  against 
^nniam  Ketdiam  t<a  ¥1,677.03,  and  Interest 
thereon  from  Hay  11,  1887,  and  to  eiijoln 
both  defendants  flwm  disposing  (tf ,  lncuniba<- 
Ing,  or  selling  the  real  estate  In  oontroversy, 
and  for  gmezal  rdlef .  It  was  claimed  In  the 
petition  that  William  Ketcham  and  A.  M. 
Lanphear  bad  been  partners  In  business,  and 
that  In  May,  1887,  H.  N.  Jewett  had  pvae- 
chased  the  Interest  of  William  Ketcliam  In 
tibLB  flrm,  and  had  oTerpald  him  that  much 
on  ttie  pondiase  price;  and  the  actUMi  was 
brought  to  recover  the  anHmnt  of  tiie  allied 
OTwpayment  It  was  fmrther  averred  that, 
at  the  time  of  the  purchase,  William  Ketch- 
am was  the  owna>  of  the  B.  ^  of  lot  4,  block 
80,  and  that  on  or  about  February  26,  1880^ 
he  bad  oonv^red  ttie  same  to  Harriet  Ketcb' 
am,  his  vite,  without  ccmsidwatlon,  for  the 
purpose  of  cheating,  swindling,  and  defiraudr 
Ing  his  creditors,  and  especially  H.  N.  Jewett, 
as  Kurlet  Ketebam  well  knew  at  fhe  tim^ 
and  that  William  Ketcham  was  lns(dvent 
A  part  of  the  petition  was  In  the  natw%  of  a 
creditor's  bill,  but  It  concluded  with  a  pmjer 
for  an  Injunction.  A  temporary  injunction 
was  granted  against  the  sale  or  conveyance 
of  the  property  by  Harriet  and  William 
Ketcham;  and  an  (Hrder  of  attachment  was 
also  sued  ont  and  levied  on  the  same  prop- 
erty, tbe  ground  therefor  alleged  In  the  affi- 
davit being  that  "the  defendant  William 
]^4diam  has  assigned  and  disposed  of  Us 
iroperty  with  Intent  to  defraud,  hinder,  and 
del^  his  creditors."  On  August  22,  1889,  a 
stipulation  was  entered  Into,  acknowledging 
the  settlement  of  the  ease,  and  providing  for 
Its  dismissal,  as  settled,  at  the  cost  of  the 
plalntilf;  and  on  September  9,  1889,  the  case 
was  so  disposed  of  by  the  court  Tbe  settle- 
ment of  the  case  was  effected  by  giving  the 
promissory  note  by  WlUlnm  Ketcham  to  A 
M.  Lanphear  &  Co.  for  $1,800,  which  Is  the 
bairis  of  this  action.  The  trial  court  dis- 
charged the  property  from  the  attachment. 
Lanphear  &  Oo.  eixepted,  and  bring  the  case 
here. 

MlUs,  Smith  A  Hobbs,  for  plaintlCTs  In  er- 
rw.  W.  W.  &  W.  F.  Guthrie,  for  defendant 
In  error. 

HORTON,  O.  J.  (after  stating  the  facta). 
In  the  action  of  Jewett  ajjalnst  Harriet 
Ketcham  and  her  husband  William  Ketcham, 
a  temporary  Injunction  was  allowed,  re- 


Btralnliig  them  from  selling  or  disposing  of 
tbo  real  estate  attached  In  this  action.  In 
that  action,  to  obtain  the  attachment  Issued* 
A.  M.  Lanphear,  as  the  agoit  of  Jewett, 
made  an  affidavit  that  William  Ketcham  had 
assigned  and  disposed  of  his  inopertr  with 
Intent  to  hinder,  delay,  and  defraud  his  cred- 
itors. The  second  paragraph  or  count  of 
the  petition  was  ta  the  nature  ct  a  credltcv's 
bill,  seeking  to  have  Mrs.  Ketcham  held  as 
trustee  of  the  real  estate.  If  the  first  actl<nr 
bad  been  dismissed,  at  the.  Instance  of  the 
^alntif^  for  defects  In  the  petition  <mly,  or 
without  prejudice  to  a  future  action,  many 
of  the  questions  discussed  on  the  part  of  the 
plaintiffs  would  be  entitted  to  serious  ooa- 
slderatkm;  but  the  fint  action  was  settled, 
as  well  as  dismissed.  It  was  dismissed  be- 
cause it  was  settied.  It  was  settled  for  tbe 
consideration  of  an  Vl>800  note  given  1^  WU- 
Uam Ketduun  to  the  plaintiffs.  This  Is  the 
note  sued  on.  With  full  knowledge  of  all 
the  facts  attoidlng  the  transf»  19^  William 
Ketcham  to  his  wife  of  the  real  estate  la 
dispute^  Jewett  settied  the  former  action, 
and  discharged  the  attachment  under  an 
ngreemoit  with  the  parties.  The  lOaintiff^ 
cannot  assail  now  the  transfer  of  the  real 
estate  firom  Ketcham  to  his  wife  upaa  a 
tFUisactton  prior  to  tbe  settlement,  «ran  If 
any  wrong  existed  originally  concerning  tbe 
same.  The  plaintiffs  recelTed  the  note  in 
settiement  of  the  formor  action,  and  Oicre- 
fore  do  not  stand  In  the  portion  of  priw  or 
exbtittg  credltws,  with  power  to  attadk  the 
transfo'  as  a  ftaud  upon  th^  rights.  Brooks 
V.  Hall,  36  Kan.  697.  14  Faci  230.  Their 
status  is  rather  that  of  a  ocdltor  sabaeqnent 
to  the  transfer,  with  AiU  knowledge,  at  tbe 
time  of  accepting  the  note  in  settiement,  that 
Mrs.  KetdUim  hdd  the  title  of  and  claimed 
the  real  estate  In  question.  Reward  r. 
Thomas,  24  Kan.  780.  The  Judgment  will  be 
affirmed.  All  the  Justices  concorrlng. 


(U  Kan.  74S) 
HOWELL  et  si.     OAMPBELL  et  al. 
(Supreme  Coart  of  ^nsas.   July  6,  1894. 
Jodomb:<t— Nbcessitt  or  Skrviko  Process. 
Before  JudFrtnent  ran  be  ordered  ag&loat 

Enrtiefl  named  as  Uefendn n ts  Id  hd  action,  vho 
ave  not  been  served  with  sumraons,  and  who 
are  in  default,  it  must  be  clearly  sbuwu,  either 
tbat  the;  personally  appeared  in  enurt,  or  that 
some  antliorized  person  appeared  for  them. 
tSyllabus  by  the  Court.) 

Error  from  district  court,  Decatur  county; 
O.  Webb  Bertram,  Judge. 

Action  by  Howell  Bros.  ag.itnst  S.  B. 
Campbell,  Moses  I^wls,  and  others.  Judg- 
ment In  favor  of  defendant  Lewis,  and  plain- 
tiifs  bring  error.  Affirmed. 

BUlls,  Smith  &  Hobbs,  for  plalntlffla  In  oror. 
Bortntm  ft  McEln^,  for  deCendanto  in  ecnr. 

JOHNSTON,  J.  This  was  an  action  by 
How^  Bias,  to  recover  a  Judgment  against 
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8,  B.  Campbell  for  the  ntlne  of  lumber  anA 
bnlldliiff  material  sold  to  bim  for  tha  coa- 
■truction  of  a  building,  and  to  declare  a  Hen 
apon  the  premises  whereon  the  building 
stood.  It  was  alleged  that  after  tiie  material 
bad  been  furnished,  and  the  bulldins  erected, 
Campbell  mM  the  same  to  GL  A.  Lewis  and 
Hoses  Lewis,  who  wen  made  defendants, 
and  who  agreed  to  pay  the  claim  of  Howell 
Bnm.  for  the  Inmber  and  building  material 
with  vhldL  the  faonse  hod  been  constructed. 
Serml  parties  were  made  defendants,  but 
the  only  one  who  appeared  and  answered 
was  Moses  Lewis.  Two  of  the  defendants 
filed  disclaimers,  bnt  It  does  not  appear  that 
S.  B.  Oampben,  M.  A.  Lewis,  and  O.  A. 
Lewis,  who  were  In  default^  were  served 
wltii  Bammons.  <«>  wwe  properly  brought  Into 
the  case;.  The  cause  was  tried  upon  the 
petition  of  the  plalntlfto  and  Xb9  answer  of 
the  defendant  Hoses  Lewis,  who  allied  and 
contended  fliat  there  was  no  liability  agi^nst 
him,  and  in  tevor  of  the  plaintiffs.  Jndg- 
ment  was  given  In  his  favor,  and  against  the 
plataitlflB. 

It  Is  now  omtended  that  the  plalntUf  was 
entlUed  to  a  personal  judgment  against  the 
Campbdls  and  OL  A.  Lewis,  who  were  In  d»> 
fault  for  answer.  If  the  parties  named  had 
hem  served,  or  had  entered  an  appearance, 
the  plaintiff  would  be  entitled  to  a  personal 
jndcmait  against  them.  It  does  not  appear, 
however,  that  any  swrioe  was  made,  and  the 
oidy  dalm  of  an  appearance  is  tiie  manifest 
Inadvertent  use  of  the  word  "defendants"  In 
several  places  In  tlie  record.  The  only  at- 
tomcTS  who  appeared  In  the  case  were  those 
of  tiw  answering  defendant;  Moses  Lewis. 
The  trial  was  had  npon  the  issues  Joined 
between  the  plaintiff  and  that  defendant 
Betore  defendant  not  served  can  be  held  to 
be  In  «onrt.  It  must  be  clearly  shown  that 
they  have  appeared,  or  some  authorized 
Bcm  had  entered  an  appearance  for  them. 
It  does  not  appear  that  the  attention  of  the 
court  was  called  to  the  omission  to  enter 
judgment  against  the  Campbells  and  C.  A. 
Lewis,  or  that  any  personal  Judgment  was 
demanded  against  them.  In  the  absence  of 
a  clear  showing  that  they  were  properly  In 
court  we  cannot  now  direct  a  personal  Judg- 
ment against  them.  The  Judgment  of  the 
district  court  will  be  affirmed.  All  the  Jus- 
tices concurring. 


C53  Kan.  7X8) 

SAFFORD  St  aL  V.  TURNBR.^ 

BCHRAH  et  al.  v.  8AHB. 
(Snpreme  Court      Kansas.  July  9,  1801) 

AlTBU^-SSTTLBllJI^IT  OV  CaBB— NOTIOB. 

By  order  of  the  district  coart,  an  ez* 
tension  of  time  to  make  and  serve  a  case  was 
n-nnted.  The  order  fixed  the  time  for  sujoiest- 
inte  Rmendnieiits,  and  provided  for  settlement  of 
ths  ease  on  five  dsys*  notice.  The  lecoid  fails 
to  show  aiiy  nmi>naineats  suRgPHtoil.  No  notice 
of  the  time  of  settlement  was  givea,  and  there 

'  Fur  upiuion  on  relieating,  see  37  Pac.  880h 


was  no  appearance  on  the  part  of  the  defend- 
ant,    eld,  that  the  petition  la  error  mnst  be  dis- 
missed. 
(Syllabns  by  tlw  Court.) 

Error  from  district  ooort,  Butler  county;  O. 
A.  Leland,  Judge. 

Error  by  S.  J.  Safford  and  others  and  hj 
Charles  Scbram  and  others  from  judgments 
in  favor  of  Honor  Turner.  Motion  to  dis- 
miss.  Motion  sustained. 

F.  L.  Jones,  for  plaintiffs  in  error.  B.  N. 
Bmidk,  for  defendant  In  ema. 

ALLEN,  J.  In  both  tftese  cases,  motions  to 
dismiss  on  the  ground  that  the  «ises  were 
settled  to  the  absence  of  the  defendant  In  &• 
tor,  and  wltliout  notice,  are  interposed.  The 
record  shows  that  on  ttio  17th  day  of  July, 
1890,  motions  for  a  new  trial  were  overruled, 
and  00  days  given  to  make  and  serve  a  case. 
On  the  12th  day  of  S^tomher  an  order  was 
made,  eztmding  the  time  for  10  days  from 
Uie  14th  day  of  Sq>t^ber.  The  order  then 
provides  that  the  defraidant  shall  have  10 
days  ttaemfter  to  suggest  ammdments,  and 
the  case  to  be  settled  upon  6  days'  notice  by 
either  party.  The  oases  were  settled  on  the 
Slst  day  of  October.  Thore  Is  nothing  In  tiie 
recHd  showtaig  either  fbat  amendments  wnre 
suggested,  that  notice  of  the  time  of.  settle- 
ment was  glven«  «  waived,  or  that  the  de- 
fendant was  present  when  It  was  settled.  On 
the  othOT  hand,  an  affidavit  of  the  att<»iMy 
for  the  defendant  In  emv  is  filed,  showing 
that  no  notice  was  gtv«i  or  waived,  and  that 
there  was  no  appearance  for  the  defendant  at 
the  time  the  case  was  settled.  The  motions 
to  dismiss  must  be  sustained.  Weeks  v. 
Medler.  18  Kan.  426;  Railway  Ca  v.  Roach, 
Id.  502;  Shoe  Co.  v.  Mariin,  46  Kan.  705,  26 
Fac;  424,   All  the  Justices  concarrlnc> 


<H  Kan.  B) 

GUESS  et  al.  v.  6RIGOS  et  aL 
(Supreme  Coort  vt  Kanm.    July  6,  1804.) 
BsviVAL  ov  Action— NoTiCB  or  Applicitios. 
In  order  to  revive  an  action  pending  In 
this  court  on  a  petition  in  emx,  where  do  con- 
sent to  such  revivor  is  given,  It  is  necessary 
that  notice  of  the  application  shall  he  served 
on  the  adverse  party,  as  required  by  section 
4SA  of  the  Code,  and  an  order  obtUned  wiUumt 
either  consent  or  notice  la  a  nullity. 
(Syllabus  by  the  Court) 

EhTor  from  district  court,  Atchison  county; 

Robert  M.  Eaton,  Judge. 

Action  by  Lewis  M.  Briggs  and  others 
against  Franklin  Ouess  and  others.  Judg< 
ment  for  plaintins,  and  defendants  bring  er- 
ror.  On  motion  to  dismiss  petition  to  error. 
Motion  sustained. 

D.  O.  Tlllotson,  for  plaintiffs  In  encx.  H. 
M.  d;  W.  A.  Jackson,  for  defendanto  In  error. 

ALLEN.  J.  This  was  an  action  of  eject- 
ment brought  by  the  defendants  in  otot, 
Lewis  M.  Brifigs,  William  W.  ^toon,  and 
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Henry  C.  Linn«  against  pli^nUf&i  In  raror, 
and  Jadgment  was  rendered  In  favor  of  the 
plaintiffs  below.  Since  tbe  petition  in  er- 
ror was  filed,  and  on  the  22d  day  of  Hoy, 
1S01>  the  defendant  in  error  L.  M.  BrigKs 
died,  leaTlng  a  widow  and  four  children.  On 
March  4^  1882.  on  motion  of  plaintiff  In  er- 
ror,  an  order  was  entered  in  this  court  re- 
viving the  action  against  Emma  G.  Briggs, 
executrix  of  hee  deceased  husband's  will, 
and  also  against  her  and  the  children,  as 
heirs  of  hla  estate.  A  motion  is  made  to  dis- 
miss the  petition  in  error  because  the  action 
was  not  revived  within  one  year  after  the 
death  of  Lewis  M.  Brlggs.  While  the  order 
above  refoted  to  was  entered  within  a  year 
after  the  death  of  Lewis  M.  Brlggs,  it  ap- 
pears that  it  was  made  without  the  consent 
of  the  parties  against  whom  a  revivw  was 
had,  and  that  the  only  notices  srarred  rai  any 
of  the  parties  were  those  sent  by  mail  to 
Emma  G.  Brlggs,  the  widow,  and  Lutie 
Brlggs,  one  of  the  (Children,  who  was  of  age 
at  that  time.  These  notices  were  received 
through  the  post  oSce  a  few  di^  before 
the  time  set  for  hearing.  No  notice  what- 
ever was  served  on  the  other  children.  Sec- 
tion 428  of  tlw  Code  of  Civil  Proccdnre  pro- 
vides: "Bee.  428.  If  the  order  Is  made 
1^  consent  of  the  parties,  the  action  shall 
fwtbwith  stand  revived;  and,  if  not  made 
by  consent  notice  of  the  application  for 
such  OTder  shall  be  served  In  the  same  man- 
ner and  returned  within  the  same  time  as  a 
summons,  upon  the  party  adverse  to  the  one 
making  the  motion;  and  If  sufficient  cause 
be  not  shown  against  the  revivor,  the  order 
shall  be  made."  There  having  been  no  serv- 
ice in  the  manner  provided  by  law,  and  no 
consent  to  a  revivor,  the  order  heretofore  en- 
tered was  made  without  Jurisdiction,  and  Is 
therefore  a  nulll^.  It  Is  said  In  the  brief 
that  tbe  Judgment  was  revived  in  the  dis- 
trict court  of  Atchison  county  on  behalf  of 
the  executrix,  but  there  Is  no  ivoof  of  that 
flict  before  u&  It  Is  also  contended  that 
the  plaintiffs  below  were  partners,  and  that 
no  revivor  was  necessary.  We  think  this 
claim  untenable.  There  Is  no  showing  In 
the  record  to  uphold  the  claim  that  this  land 
is  a  part  of  &  partnership  estate,  and  that 
the  remaining  defendants  In  error  have  giv- 
en bond  to  settle  up  tiie  partnership  estate  in 
accordance  with  the  statute.  Tbe  motion  to 
dismiss  must  bo  sustained.  All  the  Justices 
concurring. 


iioRBACH  v.  no-\rR  ms.  CO. 

(Supreme  Court  of  Kansas.  July  0,  18J>4.) 

ISJUKY  TO  Mining  EMPLorii— Drfkctive  Timiieu- 
iso  OP  Shaft  —  CoNTRiavTonr  Neqliokncb  — 
Action  bk  STMCKnuLUBit  or  Uepkxvaht. 
1.  AVhere.  la  an  action  liy  a  c»ml  miner  to 
recover  dnuinge^  from  a  mining  corpuratiou  for 
a  jiersomil  injury  eaunod  by  the  falliuB  of  a 
heavy  stone  from  the  auivt  of  a  minini;  abaft 
about  S(l  ft>et  deep,  irliich  was  h^ng  mmk.  by 
workuieu  to  a  greater  depih,  on  accuuut  of  the 


failure  of  the  corporation  to  inroperly  crib  or 
timber  the  sidea  of  the  shaft  to  within  a  anffi- 
cient  distance  of  the  bottom  thereof  to  reason- 
ably protect  the  workmen,  and  the  evidence 
Introduced  upon  tbe  trial  showed  that  the  min- 
er, although  experienced  in  mioefl  of  otber 
states,  knew  nothing  abont  the  shaft  where  he 
was  employed  until  he  was  taken  down  in  a  tub 
or  backet,  excepting  that  it  had  t*een  repreeeut- 
ed  to  him  by  the  superiDtendent  in  charge  of  the 
shaft  that  it  was  "AU  right,  nice,  and  safe." 
and  "that  everything  was  all  safe,  and  kept 
Dice,**  and  that  he  had  no  knowledge  or  oppor- 
tanity  to  aacertaiu  the  dangerous  condition  of 
the  shaft  before  his  injury,  hHd,  the  evidence 
was  sufficient  to  go  to  a  jury  upon  the  right  of 
the  injnred  coal  miner  to  recover  damages  from 
the  corporation. 

2.  The  interest  of  a  itocfcholder  of  a  oor- 
poration  in  of  a  collateral  nature,  mnd  not  the 
interest  of  an  owner. 

3.  The  mere  fact  that  a  coal  miner  engaged 
by  a  mining  cortKiratiou  in  slitkiiixa  coal  shaft  in 
the  ground  is  a  small  stockholder  of  tbe  cor- 
jxjration  will  not  prevent  him  from  rccoTering 
damages  for  a  personal  injury  caused  by  the 
negligence  of  the  corporation.  Such  a  stock- 
holder has  no  personal  control  or  management 
of  the  coal  ^aft,  or  of  the  corporation  or  its 
property. 

4.  Wha«  the  employer  and  employ^  are 
equally  com|)ctent  to  judge  of  the  risks  and 
hazards,  and  both  have  equal  knowledge  of  the 
Hurroimdings,  the  employer  cannot  be  culpably 
negligent  to  the  employ^,  although  the  work 
may  be  dangerous  and  hazardous,  and  although 
It  might  be  made  safer  by  the  employer,  if  he 
should  choose  so  to  do.  Rush  v.  Itailway  Co., 
12  Pac.  5S2,  36  Kan.  129;  Railroad  Co.  v. 
Sehroeder.  27  Pac.  9^.  47  Kan.  Sm. 

5.  An  employ^  shuuM  k^ftve  the  dangerons 
employment  of  his  em]>loyer  on  tHscovery  of  the 
master's  method  of  doing  husinens,  when  he 
finds  that  the  master  docs  nut  n'medy  the  dan- 
ger complained  of;  and  esiK-cially  is  this  true 
whea  the  danger  is  iiumineiit  or  obvious  from 
former  injuries  recelveil  by  the  employ^  in  the 
place  where  he  is  employed. 

(Syllabus  by  the  Court) 

Error  from  district  court  Leavenworth 
county;  Bobert  Grozlw,  Judge. 

Action  by  John  Morbach  against  the  Home 
Mining  Company.  Judgment  tor  defendant, 
and  plaintiff  brings  error.  Bcversed. 

On  the  20th  of  August,  1889,  John  Mor- 
bach commenced  his  action  against  the  Home 
Itiuing  ComiMiny,  and  In  his  petition,  as  his 
flrat  cause  of  action,  all^^:  "That  at  the 
time  of  the  hapi>enlng  of  the  wrong  and 
grievances  hereinafter  complained  of,  tbe  de- 
fendant was  and  now  is  a  corporation  duly 
organized  under  the  laws  of  the  state  of 
Kansas,  and  that,  as  such  corporation,  it 
was  engaged  in  the  work  of  sinking  a  coal 
mining  sliaft  in  tif  county  of  Leaveuwortb, 
state  of  Kansas,  and  Is  now  engaged  In  the 
business  of  working  and  op(»uting  said  shaft 
in  said  county  and  state;  that  It  had  then 
and  thei'e  certain  machinery,  agents,  em- 
ployes, and  workmen  engaged  in  its  said 
business  of  leaking  and  operating  said  coal 
mining  shaft:  that  on  or  about  the  13th  day 
of  August,  1888,  plaintiff,' wliUe  engaged  in 
the  capacity  of  workman  and  employ^  of 
the  dufeudant  In  the  work  of  sinking  said 
shaft,  was,  on  account  of  the  fault,  nef^igence, 
carelessness,  and  recklessness  of  dcfeniant, 
1  Its  agents  and  emidoyCs,  greatly  Injured,  by 
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being  strudc  on  bii  riirht  dde  and  hip  by  a 
iargt  and  beavy  stone  falllnip  from  a  point 
In  the  shaft  above  where  pjialntlff  was  at 
work,  thereby  znashtaig,  tenlslni;,  and  lacer* 
ating  his  ride,  and  mashing,  bmlslnfr,  and 
breaklnic  his  hip,  resultinff  to  plaintiff  In  the 
loH  of  the  nse  of  his  right  hip  and  leg,  and 
In  great  pain  and  misery  in  hla  right  aide, 
and  that,  In  consequence  thereof,  plaintiff  Is 
permanently  Injured;  that  said  injnrlcs  oc- 
curred to  plaintiff  solely  and  whc^y  on  ac- 
count of  the  foully  carelessness,  negllgmee, 
and  reddessnesB  of  defendant,  Its  agents 
and  employes,  and  without  any  ftuH  or  neg- 
ligence aa  the  part  of  the  plaintiff,  In  not 
using  and  exercising  proper  care  and  caution 
and  sfcJU  In  bracing,  casing,  and  timbering 
said  shaft  above  the  pUice  wh««  plaintifl  was 
at  work,  and  in  not  properly  bracing,  casing, 
and  Umbering  the  same,  so  as  to  prevent  ac- 
cident and  Injury  by  falling  earth  and  stcoe 
trona  above  where  i^tntiff  was  at  wortc 
stnldng  the  shaft;  that  [Oalutlff.  at  the  time 
oi:  receiving  his  Injuries,  was  In  the  exercise 
of  due  care  and  caution,  and  had  no  knowl- 
edge^ notice,  or  waning  of  the  dang^vus 
condition  of  the  shaft;  that,  in  conse<inence 
of  the  premises  aforesaid,  plaintiff  has,  on 
account  of  said  injuries  so  as  aforesaid  re- 
ceived, suffered  great  bodily  pain  and  men- 
tal angidsli,  and  ia  poimanently  Injured,  to 
his  damage  In  the  som  of  ten  thousand  dtfl- 
lars."  He  aUio  aUeged  in  his  petition  a  sec- 
ond cause  of  actlm  trom  a  similar  accident 
that  occtured  on  the  25th  of  October,  1888, 
when  a  stone  fell  upon  his  left  shoulder;  and 
lie  further  alleged  a  third  cause  of  action, 
founded  upon  the  negligence  ot  the  defend- 
ant, occurring  on  January  4,  1888,  by  which 
his  left  leg  was  broken  between  the  knee 
and  anJOe  joint.  On  Sq>temb^  16^  1889, 
the  Home  Mlnli^  Company  filed  Its  answo:, 
alleging  first  a  general  denial,  and  alleging, 
further,  ccmtriDutory  negligence  on  the  part 
of  the  plaintiff.  On  the  SElat  of  B^tember, 
18S8,  the  plaintiff  filed  his  reply,  containing 
a  general  denial  for  the  answer.  ^Mal  com- 
menced on  the  30th  of  April,  1SB0.  before  the 
court,  with  a  jury.  After  all  of  the  evidence 
had  been  Introduced  on  the  part  of  the  plain- 
tiff, and  after  the  defendant  bad  examined 
(me  witness  In  its  behalf,  a  demurrer  was 
filed  bj  the  defmdant  to  the  evidence  bear- 
ing upMi  the  second  and  tUrd  causes  of  ao- 
tbm.  This  demurrer  was  sustained  by  the 
court,  and  thereupon  the  defendant  filed  an- 
other demurrer  to  the  evidence  bearing  upon 
the  first  cause  of  acUon,  which  was  also  sus- 
tained. 8ubsequently,  judgment  was  ren- 
dered in  ftvor  ot  the  defendant,  and  against 
the  plaintiff  ft>r  costs,  amounting  to  $213.40. 
Proper  exceptltms  were  taken  by  the  plain- 
tiff to  the  mlings,  and  to  the  judgment  ren- 
dered. He  brings  the  case  here. 

William  G.  Hook  and  O.  W.  Chase,  for 
plaintiff  In  error.  Lucien  Baker,  for  defend- 
aitt.in  error. 


HORTOX,  0.  J.  (after  stating  the  facts). 
On  August  13,  1888k  when  the  plaintiff  was 
Injured  In  the  coal  shaft  of  the  Home  Min- 
ing Company,  that  company  was  engaged  In 
rinking.  In  Leavenworth  dty,  a  vertical 
shaft,  hundreds  of  feet  deep,  with  lateral  di- 
mensions of  about  IS  by  16  feet.  Peter 
Strauss  was  the  supei-lntendent  In  charge 
of  the  work.  The  sinking  of  the  shaft  was 
prosecuted  night  and  day  by  three  shifts  of 
men,  working  eight  hours  each.  Each  shift 
was  under  the  control  of  a  foreman,  who 
stayed  at  the  bottom  of  the  shaft  while  the 
men  under  his  charge  were  wodting.  The 
workmen  were  raised  and  lowered,  in  going 
and  coming  from  their  work  at  the  bottom 
of  the  shaft,  by  a  tub  or  bucket  on  a  rojie 
operated  from  above.  The  shaft,  on  its  way 
downward  to  the  coal  vdns,  passed  througli 
many  different  strata  of  formatlonst  vary- 
ing In  thickness  and  kind,  such  as  «uih, 
sandstone,  soaijstone,  llraesfone,  shale,  rock, 
etc.  In  going  through  the  harder  forma- 
tions. It  was  necessary  for  the  workmen  to 
drill  and  blast,  the  men  going  out  of  the 
shaft  when  the  blasts  were  fired.  For  the 
jwotection  of  the  men  at  work  in  the  bot- 
tom of  the  shaft;  It  was  necessair  to  crib 
or  case  the  tides  with  timbers,  to  prevent 
rock  aod  other  substances  from  falling  upon 
the  men.  TMb  (fibbing  or  timbering  was 
done  by  making  a  lining  of  h^vy  timbers 
against  the  four  sides  of  the  shaft,  fasten- 
ing them  to  the  walls,  and  bracing  them 
with  cross-beams,  between  which  the  tnb 
and  rope  moved  up  and  down.  It  appears 
from  the  testimony  that  tbe  casing  in  ttie 
shaft  should  have  been  kept  down  to  within 
a  few  feet  of  the  bottom  of  the  shaft  It 
was  the  duty  of  the  superintendent  to  see 
that  the  shaft  was  iKoperly  timbered.  The 
plaintiff  was  a  newcomer  in  Leavenworth, 
having  been  there  a  month  only  before  he 
first  went  to  work  In  the  shaft.  He  prevl- 
ously  worked  in  mines  In  Ohio,  and  had 
been  connected  with  the  frtnUng  of  coal 
^fts  there.  On  the  ISth  of  Angust,  1S88, 
plaintiff  applied  to  Strauss,  the  superintend- 
ent, for  employment.  The  Bbatt  was  then 
about  90  feet  in  depth.  The  plaintiff,  at  this 
time,  had  no  knowledge  <rf  the  condition  of 
the  shaft,  excepting  such  as  he  obtained 
tcota  the  rei»esentatlonB  of  the  superintend- 
ent, and  what  he  could  see  In  going  down, 
and  after  he  was  at  the  bottom  of  the  shaft. 
He  testified:  "Q.  Yon  may  state  about 
what  time  In  1888  you  went  to  work.  A. 
In  AugusL  I  believe,  on  the  13th.  Q.  Who 
emploj'ed  you?  A.  Mr.  Strauss.  Q.  What 
knowledge,  If  any,  had  you  of  the  condition 
of  the  shaft,  when  you  went  to  work?  A, 
Mr.  Strauss  said,  'It  Is  all  right,  nice,  and 
safe.'  Mr.  Strauss  told  me  that  everythiag 
was  all  safe,  and  kept  in  nice  shape.  Q. 
What  time  in  the  day  did  you  go  to  work  In 
tbe  mine?  A.  In  tbe  afternoon.  About 
two  o'clock.  How  long  had  you  been  in 
the  mine  when  you  received  the  first  In- 
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Jury?    A.  Well,  I  am  not  sare.    Two  hours. 
It  mij^ht  be  three.    I  could  not  tell.  Q, 
Now,  state  to  the  jury  Just  how  your  first 
injury  happened.    A.  Well,  I  came  down  In 
the  shaft,  staudlnf;  on  the  bucket.    When  I 
Kot  down,  I  stepped  out  of  the  budcet,  and 
the  shift  boss  told  me  to  ball  water  from  a 
kind  of  a  hole  made  there,  and  to  bring  it 
out  In  a  bucket.    I  sat  there  with  nay  face 
to  the  south,  on  the  west  side.    A  stone 
came  down,  and  struck  me  on  the  hip. 
icnocklng  me  down  in  the  water.    Q.  What 
did   you  do  Immediately  after   you  were 
knocked  down?    A.  A  man  put  me  in  the 
oncket,  and  pulled  me  out.   Q.  How  long 
wore  you  In  the  house  at  this  time  from  this 
injury?  A.  Well,  I  think  about  three  weeks. 
It  might  be  more.    Q.  TeU  the  jury  whether 
It  was  light  or  dark  In  the  shaft.    A.  It 
was  dark.    Q.  What  kind  of  lamps?   A  A 
little  lamp  hangs  on  the  caps.    Q.  How 
many  of  you  were  there  working  In  that  shaft 
when  you  first  got  hurt?   A.  I  believe  there 
were  six  men.    Q.  Who  was  this  shift  boss 
that  told  you  where  to  go  to  work?   A.  Mr. 
Sutton."    An  examination  of  the  evidence 
of  the  plaintiff  and  the  other  witnesses 
shows  tliat  there  was  ample  testimony  of- 
fered on  the  trial  that  the  representations 
made  by  the  superintendent  to  Induce  the 
plaintiff  to  go  to  work  in  the  coal  shaft  were 
not  true;  that  the  cribbing  or  timbering  of 
the  sides  of  the  shaft  was  not  kept  suffi- 
ciently far  down  to  reasonably  protect  the 
workmen,  that  those  in  charge  of  the  work 
had  knowledge  of  the  dangerous  condition 
of  the  shaft  prior  to  the  time  the  plaintiff 
commenced  work,  and  that  at  the  time  he 
was  first  injured  the  plaintiff  had  no  knowl- 
edge of,  or  any  opportunity  to  ascertain,  the 
dangerous  condition  of  the  shaft    The  per- 
sonal injury  complained  of  by  the  plaintiff, 
which  occurred  on  the  13th  of  August,  If  the 
evidence  contained  In  the  record  be  true, 
was  caused  by  the  fault  or  negligence  of  the 
superintendent  of  the  mining  company  hav- 
ing charge  of  the  coal  shaft    Such  officer 
or  agent  was  the  substitute  for  the  master, 
—the  corporation.    The  company  was  liable 
for  his  acts  or  negligence.    Railroad  Oo.  v. 
Holt,  29  Kan.  152;  Railroad  Co.  v.  Moore, 
Id.  044;  Ralhwad  Co.  v.  Baugh,  149  U.  S. 
368,  13  Sup.  Ot  914;  Railway  Co.  v.  Snyder, 
14  Sup.  Ct  756.    It  cannot  be  said  that  the 
plaintiff  entirely  failed  to  prove  bis  case. 
Therefore,  the  evidence  was  sufficient  to  go 
to  the  Jury  to  sustain  the  allegations  of  the 
first  cause  of  action  of  the  petition.  Osage 
City  T.  Brown,  27  Kan.  74;  Brown  T.  Rail- 
road Co.,  31  Kan.  1,  1  Pac.  6(V5;  Wolf  v. 
Washer,  32  Kan.  53;t,  4  Pac.  1<>36;  Christie 
V.  Barnes,  33  Kan.  317,  6  Pac.  noi);  Gardner 
V.  King,  37  Kan.  671,  15  Pac.  020. 

It  is  suggested  upon  the  part  of  the  defend- 
ant that  as  the  plaintiff  was  a  stockholder 
in  the  mining  company,  owning  three  shares 
of  stock,  of  the  par  value  of  $50  each,  he  was 
a  partner  with  the  otbw  stockholderSi^Hilnk- 


ing  his  own  shaft  and  managing  hia  own 
bu8ines8,-^d  that  he  cannot  recover.  This 
contention  Is  not  tenable.  A  corporation  dif- 
fers from  8  partnership  in  many  respects- 
The  members  of  a  partnership  are  all  agents 
of  the  firm,  and  of  each  oth^,  In  all  mat- 
ters within  the  scope  of  the  partnership  busi- 
ness. The  members  of  a  partnership  are 
Jointly  and  severally  liable  to  pay  all  the 
debts  or  demands  of  the  partnership.  Bat 
the  partnership  is  not  Uable,  in  an  action  at 
law,  to  the  Individual  members,  for  any  claim 
or  demand  in  a  matter  within  the  scope  of 
the  partnership,  except  that  each  member  of 
a  partnership  may  have.  In  certain  cases,  an 
action  for  an  accounting  with  his  copartners. 
The  members  of  a  corporation  can  ouly  act 
about  the  business  of  a  corporation  In  their 
aggregate  capacity,  through,  a  board  of  di- 
rectors or  trustees  whom  they  have  chosen; 
and  the  members  are  not  liable  for  any  cor- 
porate debts  or  demands,  except  as  pro- 
vided by  the  charter  of  the  corpwatlon,  or 
by  some  statute.  The  stockholders  are  not 
the  private  and  Joint  owners  of  the  propraty 
of  the  corporation,  and  the  Interest  of  each 
stockliolder  Is  of  a  collateral  nature,— not  the 
interest  of  an  owner.  Button  v.  Hoffman, 
81  Wis.  20,  20  N.  W.  667;  Thomp.  Uab. 
Stockh.  M  1.  2;  Hyatt  v.  Allen,  4  Aiu.  Corp. 
Cas.  624.  The  plaintiff,  as  a  stockholder,  had 
no  personal  control  or  management  of  the 
mine,  the  coal  shaft  or  of  the  company.  A 
corporation  does  Its  business  by  Its  regular, 
appointed  officers  and  agents,  whose  acts  are 
those  of  the  corporation  only. 

After  the  pl&lntlff  partly  recovered  from 
the  Injury  which  he  received  on  the  13th  of 
August  1888,  he  went  to  work  again  In  the 
mine.  His  second  alleged  cause  of  action 
Is  the  same,  in  substance,  as  the  first,  except 
that  he  alleged  therein  another  Injury  In  the 
same  shaft  l>y  the  falling  of  a  atone,  on 
October  25.  1888,  because  the  timbering  was 
not  kept  close  enough  to  the  bottom  of  the 
shaft  where  he  was  working.  The  reason 
he  gave  for  going  to  work  again  was  that 
Strauss,  the  superintendent,  "luromlsed  him 
that  he  would  keep  the  timbering  down  to 
within  two  or  three  feet  of  the  bottom  of 
the  shaft."  He  testified  that  the  timbering 
ought  to  have  been  kept  down  near  to  the 
bott»m.  He  worked  about  60  days  before  he 
was  hurt  the  second  time.  The  former  In- 
jury had  made  him  acquainted  with  the  dan- 
ger of  working  in  the  shaft.  At  his  second 
injury,  he  knew  how  the  business  was  being 
conducted,  and  whether  the  timbering  was 
being  kept  down  for  the  protection  of  the 
workmen.  Yet  when  he  was  hurt  the  sec- 
ond time  the  timbering  was  up  from  12  to 
15  feet.  It  was  his  duty  to  assist  In  the  tim- 
bering, under  the  direction  of  the  foreman, 
and  he  therefore  knew  Just  how  far  the  tim- 
bering was  up.  "Usually,  where  some  in- 
strument or  appllonce  has  become  unsafe, 
from  nse  or  otherwise,  and  the  danger  from 
Ita  use  Is  not  Imminent  or  obvious,  the  aerv- 
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utt  may  contliiiia  Id  tbe  nuBta'a  employ- 
ment, and  use  It,  for  ft  abort  time,  with  the 
ezpectatton  that  tbe  nuiBter  wlfl  restwe  the 
deCectlre  Jnstrament  or  appHance  to  its  t<x^ 
met  oondltkm.'*  Rush  t.  BaUwaf  Co.,  36 
Kan.  12^  12  Pac.  582.  But  It  a  Berrant  coiir 
tiniiea  In  his  work  an.  tmreaaonabie  length  of 
time  after  the  master  baa  agreed  to  remedy 
the  defect  comi^alned  of,  w  If  tbe  danger  le 
Imminent  or  obTlona,  be  aesnmea  the  rlaka 
mddent  thereto.  Goierally,  tbe  qnestkm  <jt 
reaaonable  time  Ig  one  of  fact,  for  a  Jury; 
bnt  vbere  a  servant  baa  foil  knowledge  of  ■ 
the  danger  of  his  employment,  as  In  this  case, 
after  his  first  InJory,  and  ctmtinues  In  tbe 
mastor'a  aerrlce  while  be  la  conducting  bla 
tmsiness  In  a  way  which  tbe  servant  knows 
la  dangwons,  the  servant  cannot  continue 
to  wait,  and,  after  being  Injnred,  then  claim 
damages.  He  should  leave  bla  dangerous 
employment  within  a  reasonable  time,  on 
discovery  of  the  masters's  method  of  dcdng 
buBlness,  when  he  finds  that  tbe  maater  will 
not  remedy  the  dfti^a*,  or  fidflll  bis  promise 
In  that  respect  We  think  that  the  plalntifl, 
who  was  fully  capable  of  contracting  for 
himself,  and  was  an  old  and  experienced 
miner,  knew  the  danger,  which  was  Immt- 
nent  and  obvious,  from  bis  own  e^erlence, 
tak  working  In  the  shaft  after  be  went  back, 
about  Sept^ber  4tb,  when  ttie  timbering  of 
the  shaft  was  not  kept  In  a  reasonably  safe 
condition,  and  cann<rt  recover  for  the  Injuiy  of 
October  25th.  Balbroad  Oo.  T.  Sdu-oeder,  47 
Kan.  315,  27  Pac.  906.  For  the  same  and 
stnaiKer  reasona,  tbe  trial  court  pr<q;»6rly  sna- 
talned  tbe  demurrer  to  the  third  cause  at  ac- 
tion. BaUway  Go.  Crocker,  41  Kan.  747, 
21  Pac.  785,  la  an  «ctreme  caae.  In  that  case 
flie  idalntlic  had  merdy  complained  about 
the  handle  of  the  hammer  he  was  using. 
Re  bad  not  been  i^rerlously  Injured,  and  the 
danger  to  him  In  using  It  wna  not  dearly 
obvious.  Hie  Judgment  of  the  district  court 
will  be  reversed,  and  cause  remanded,  with 
dtrectl<m  to  fbe  court  below  to  ovwrnle  the 
demuzrer  to  the  first  cause  of  action,  and  for 
farther  proceedings  In  acctwdance  with  the 
vlewB  her^B  exiffessed.  All  the  Jtutlces  con- 
curring. 


THATER  T.  HOFFMAN  et  al. 
(Snpreme  Court  at  KanBas.  July  9,  iSdi.) 

SaLB  ST  COHMISBtO!*  UkRCHANT— RlOOT  TO  PROF- 
ITS —  Reception  of  Evidskcb  —  Cohkbsposp- 
e»ce~Idestificatios  of  Cross- Ex  ami  satios. 

1.  An  Hgent  employed  to  sell  flour  on  com- 
miMion  is  prosnmed  to  act  for  liis  principal  in 
makini?  wlra,  unless  It  clearly  appean  that  It 
was  understood  between  tbe  parueB  that  the 
a^ent  was  dealinjf  in  tbe  particular  transaction 
with  the  principal  on  bia  own  account,  and, 
where  it  does  not  so  nppcar.  profits  obtained  by 
the  agent  in  the  saie  of  tbe  prineiperH  goods 
belong  to  tbe  principal. 

2.  Where  all  tbe  negotiations  between  the 
parties  to  a  case  are  included  in.  letters  and  tele- 
KTBDHS.  and  the  plaintiff  offers  a  part  of  tbe  cor- 
respondence,  after  baring  identified  tbe  same  by 


i«0  of  the  defendants,  ft  is  not  «rw  for  tbe 
court  to  permit  tbe  witness,  on  cross-examina- 
tion, to  identify  the  balance  of  the  correspond- 
ence with  relation  to  tbe  same  transaction,  and 
offer  the  same  In  crrldence  In  connection  with 
tbe  croB>«xaminatlon. 

{Syllahus  by  the  Court) 

Eercur  tram  district  court,  Dickinson  coun- 
ty; M.  B.  Nicholson,  Judge. 

Actl<m  by  C  H.  Thayer  against  0.  Hoffman 
A  Son.  Judgment  for  defendants,  and  plain- 
tiff brioga  errcHT.  Afibrmed. 

The  plaintiff  In  error,  who  was  plaintiff  be- 
low, brought  suit  against  the  def^idanta  to 
recover  the  aum  of  $4^.90,  aa  money  had 
and  received  by  tbe  defenduita  to  the  plaln- 
tifTa  use.  The  plaintiff  la  a  commlaaion  mer- 
chant In  New  Orieana,  doing  bmdneaa  under 
tbe  atyle  of  C.  H.  Thayer  &  Go.  Hla  claim  Is 
that  on  the  29tb  day  of  September,  18S8,  he 
bought  750  barrela  of  flour  from  the  defend- 
ant; that  the  flour  waa  aold  by  bim  at  an 
advance,  and  the  proceeda.  Including  the 
plalntlff*a  proflta,  were  received  by  the  de- 
fendanta.  The  correspondence  with  reference 
to  this  partlcnlar  transacUon  conslsta  of  tele> 
grams  and  letters,  as  follows:  'Telegram 
received  at  Eat^rprise,  Kansas,  &-S0~lS88. 
To  C.  Hoffman  A  Son.  Book  three  cars  of 
Fanchon,  five  forty  flve.  Two  H.  S.,  four 
ninety.  Mailing  shipping  directions.  Ex- 
press samples  Immediately.  G.  H.  Thaya." 
To  this  the  defendanta  answered  by  letter, 
as  follows:  "Enterprise,  Kans.,  Sept  29, 
1888.  C.  H.  Thayer  &  Co.,  New  Orieana— 
Dear  Sir:  Wired  you  to-night  as  followa: 
Bo(A  four  cars  of  Fanchon,  flve  forty  five, 
three  cars  of  H.  S.,  at  four  ninety,  and  note 
advance  flve  sixty  five  tor  Fanchon,  and 
five  fifteen  tot  H.  S.  You  caught  us  pretty 
bad,  for,  the  way  wheat  Is  going  ujh  we  can- 
not replace  it;  but  we  will  stand  it,  and  try 
to  push  It  out  as  fast  as  we  can.  We  await 
yonr  shipping  directions.  Again  let  ns  say, 
dont  aell  to  any  but  gUt<edge  partlea,  tbhrty 
days  acceptance  against  B.  of  L.,  tme  per 
cent  off  fbr  cash.  We  Indoae  you  quotation 
confirming  telegram.  Youra,  respectfully,  G. 
Hcrffman  A  Son."  On  the  aame  day,  Thayer 
wrote  tbe  following  letter:  "New  Orieana, 
September  29tb,  1888.  Mesa.  G  ^flman  A 
Son,  Enterprise,  Kans.— Oentlemen:  Your 
favor  of  the  !i4th  and  25th  Inst  at  hand  and 
noted.  Smith's  flour  aold,  30  days.  Same 
as  Vfrtght's.  Upon  receipt  of  draft  and  B. 
of  h,,  we  presented  aame  to  Smith  ftv  accept- 
ance»  bnt  he  gave  us  a  check  for  tbe  amount, 
taking  flve  cents  a  barrel  off,  which  amount 
will  be  acttled  by  us  with  blm,  so  yon  can 
credit  us  with  it  inclosed  find  N.  Y.  ex- 
change for  $675.00.  amount  of  draft  and  bill. 
Please  acknowledge  receipt.  What  la  the 
matter  with  samples  asked  for?  Waiting 
for  them  patiently.  We  placed  seven  cars 
to4a>',  and  inclose  shipping  directions.  Could 
have  sold  more  this  evening,  but  thought  It 
advisable  to  bold  off,  owing  to  ad'nmce  In 
Chicago.  We  always  sell  on  last  price  re- 
celv(.>d,  using  Judj^uicnt  In  cose  of  advance. 
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Tours,  truly,  C.  H.'  Thayer  A  Co."  The  par- 
ties had  only  been  dealing  "with  eadi  other 
a  short  time.  ConsigiimattB  of  flour  were 
solicited  hy  the  plaintiff,  letter.  The  first 
one  answered  by  the  defendant,  bo  far  as 
the  erldHice  discloses.  Is  as  follows:  "G.  H. 
Thayer  &  Co.,  No.  54  Magazine  street,  New 
Orleans,  Ia.,  Aug.  Slst,  1888.  Uess.  C.  Hoff- 
man &  Son,  EnteriH-lse,  Kans.— Oentiemen: 
We  would  respectfolly  ask  you  to  s^d  us 
samples,  with  prices  delivered  on  track  In 
wood.  Including  10  ceatii  a  barrel  commission. 
At  the  same  time  solicit  consignments,  on 
which  we  are  willing  to  make  cash  advances. 
We  have  a  large  safe  spot  and  shipment  busi- 
ness, obtaining  in  both  cases  highest  market 
prices,  ^ring  shipper  full  benefit  of  advance 
In  Jobbing  oxer  round  and  car-lot  prices. 
Refer  to  our  cards  in  'Northwestern'  and 
'Modem  Millers.'  Awaiting  your  favors,  we 
remain,  yours,  truly,  O.  H.  Thayer  &  Co." 
The  defendants  acknowledged  the  receipt  of 
the  amount  for  which  the  flonr  was  sold  to 
the  parties  to  whom  It  was  consigned  by  di- 
rection of  the  plaintiff,  and  that  the  amount 
received  is  the  amount  stated  by  the  plain- 
tiff, hut  they  deny  any  liability  ther^or, 
claiming  that  the  plaintiff  was  their  agent, 
soiling  for  10  cents  a  barrel  commission;  that 
this  commission  has  been  paid,  and  th^  lia- 
bility to  him  satisfied.  A  demurrer  to  the 
testimony  offered  by  the  plaintiff  was  sus- 
tained. 

Burton  &  Moore,  for  plaintiff  in  error. 
Stambaugh  &  Hurd,  for  defendants  in  enor. 

ALLBN,  3.  (after  stating  the  factS).  As 
the  case  made  docs  not  affirmatively  show 
tiiat  it  contains  all  the  evidence  offered  at 
the  trial,  we  can  <mly  consider  a  part  of  the 
errors  alleged.  The  first  Is  that  the  court 
erred  in  permitting  G.  B.  Hoffman,  who  was 
placed  on  the  witness  stand  the  i^alntiff 
to  Identify  certain  letters  and  telegrams 
which  were  offered  In  evidence,  to  identify 
a  number  of  other  letters  on  cross-examina- 
tion, and  in  permitting  such  other  letters 
to  be  read  in  evidence  In  connection  with  the 
cross-examination  of  tiie  witness.  It  is  only 
where  the  court  has  dearly  abused  its  discre- 
tion that  a  Judgment  will  be  revei'sed  on 
account  of  the  order  In  which  testimony  is 
admitted.  The  letters  Identified  and  read  In 
evidence  on  cross-examination  were  clearly 
competent,  and,  even  If  it  be  conceded  that 
they  properly  constituted  a  part  of  the  de- 
fense in  the  case,  the  Judgment  could  hardly 
be  reversed  on  account  of  their  admission 
out  of  time.  But  In  this  case  it  is  not  clear 
that  the  court  would  have  abused  Its  dls- 
ci-etion  if  it  had  required  the  plaintiff  to 
introduce,  as  his  own  testimony,  the  whole 
of  the  correspondence  relating  to  the  trans- 
action. The  contract  between  the  parties, 
under  which  the  fiour  was  shipped,  was 
made  entirely  by  letiers  and  telegrams,  and 
it  is  difficult  to  see  how  the  plaintiff  could 


introduce  a  part  of  the  writings,  SMtA  with- 
hold the  balance,  any  better  than  be  could 
ott&c  a  part  of  a  contract  CMDtalned  in  one 
connected  wrlttm  Instrument  The  plalntlfl 
having  failed  to  atS&t  the  whole  of  the  oor^ 
respondence,  we  think  the  court  committed 
no  enw  in  allowing  the  dtfendants  to 
offer  the  balance  In  onmecticm  with  the 
croas-ezamliution  of  the  witness.  The  plain- 
tiff offered  the  d^Msltims  of  four  witnesses 
to  show,  as  it  Is  claimed,  a  custom  among 
commission  merchants  In  New  Orleans  to 
purchase  goods  from  parties  from  whom 
they  were  receiving  conslgnmHits  to  on 
commission.  These  depositions  were  exclud- 
ed by  the  court  It  is  &  sufllclsiit  answo* 
to  this  dalm  that  the  depositirais  offered 
failed  to  show  any  established  oistom  In 
that  city  whldi  would  Tsry  in  any  manner 
the  ordinary  rule  of  law  with  referwice  to 
the  dealings  between  a  principal  and  his 
agent  About  the  most  that  con  be  dalmed 
under  the  showing  In  the  depositions  Is 
that  a  commission  merdiant  who  is  ea- 
gaged  In  selling  merchandise  fw  a  coire- 
Bpondent  may  also  purdiase  merchandise  out- 
right from  such  correspondrait  This  jnrop- 
osltion  most  be  conceded  without  any  proof 
of  custom.  In  this  particular  case,  the  ^in- 
tiff  sceta  to  show  tliat  the  fiu^  of  his  having 
ordered  the  flour  without  naming  the  pur- 
chasers was  notice  to  the  defendants  that 
he  bought  it  tm  his  own  account  We  think 
the  language  of  the  telegram  and  the  letter 
not  sndi  as  to  indicate  to  the  def«idantB 
that  the  idaintlfl  was  purdiaaing  on  bis 
own  account  The  teh%ram  simply  uses  the 
wwd  "iKKric,"  which  Is  not  shown  to  iiave 
any  special  meaning  In  the  trade.  The  let- 
ter Written  by  Thayer  ft  Co.,  on  the  same 
day,  says:  "We  traced  seven  cars  to-day,  and 
will  Inclose  shippliv  dlrectima.  Gotdd  have 
sold  more  tills  evening,  but  thought  It  ad- 
visable to  hold  att,  owing  to  advance  in 
Chlcf^a  We  always  sell  on  last  price  re- 
ceived, using  Judgment  In  case  of  advance." 
This  language  conveys  to  our  minds  the  Im- 
pression that  the  i^lntiff  had  sold  tiw 
floor  as  the  defoidants*  agent  to  other  par- 
ties, ratiier  than  that  he  was  buying  on  his 
own  account  The  letter  of  the  defendants 
in  response  to  the  t^egram  cantions  the 
phUnttff  against  selling  to  any  but  "gll^ 
edged"  parties.  If  they  uudorstood  that  the 
plahitifl  was  buying  on  his  own  account, 
they  certainly  would  have  had  no  Interest 
In  the  flnuicial  standing  of  any  one  but  him- 
self. It  Is  true  that  iiL  the  subsequent  cor- 
respondence, there  Is  language  used  wliicli 
might  Indicate  that  the  defendante  regarded 
this  flour  as  sold  to  the  plaintiff,  but  when 
the  whole  correspondence,  so  far  as  we  have 
it  befwe  us,  is  construed  together,  we  think 
the  transaction  must  be  held  one  of  agency. 
We  think  it  fairiy  Inferable  from  the  record, 
if  not  cmicluslvely  shown,  that  the  plaintiff 
received  his  regular  commission  of  10  cents 
a  barrel  on  the  sale  of  this  very  floor,  and 
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he  cMitends  that  he  la  entitled  to  the  eom- 
mLBston,  and  the  difference  between  the  price 
stated  In  bis  ordw  and  that  at  whlcb  the 
floor  was  sold  also,  on  the  ground  that  the 
defendants  would  realise  Just  as  much  from 
a  sale  to  himself  as  to  any  one  else.  TblB 
contention  la  not  sound  In  principle.  The 
employer  ia  entitled  to  the  full  benefit  of 
the  services  of  his  agen^  and  the  a^ent  can 
nerer  be  permitted  to  take  advantage  of  the 
confidential  relation  In  which  he  stands  to- 
wards his  principal,  to  specnlate,  to  his 
principal's  disadvantage.  An  agent  may  not 
order  a  consignment  of  his  iHrlndpal's  goods, 
using  ambiguous  terms,  so  that  the  loss  may 
fall  on  the  principal  If  the  market  declines, 
while  If  It  advances  he  may  claim  a  sole 
to  himself,  and  collect  the  profits  of  the 
transaction.  The  general  role  of  law  Is  that 
profits  r«nltlng  from  the  transactions  of  the 
agent  belong  to  the  prlnclpaL  Story,  Ag.  | 
207.  It  is  unnecessary,  however,  to  pursue 
this  inquiry  further,  or  to  dlacnea  the  dis- 
tinction urged  by  counsel  between  a  com- 
mission merchant  and  a  broker.  We  think 
the  facts  disclosed  by  the  record  do  not  war- 
rant a  recovery  by  the  plaintiff.  The  case 
falling  to  show  that  all  of  the  evidence  la 
before  us.  aU  presumptions  are  In  ta.vot 
of  the  ruling  of  the  district  court  on  the 
demnrrer  to  tbe  evidence.  The  jovposltlou 
urged  by  counsel  that.  If  there  Is  any  evi- 
dence in  siq;»port  of  the  idalnttff's  claim, 
the  case  must  go  to  the  jury,  has  little  appli- 
cation where  the  wlwle  transaction  Is  In 
writing,  as  in  this  case.  It  Is  for  the  court 
to  construe  written  Instruments.  We  find  no 
substantial  erna*  In  the  record,  and  the  Judg- 
ment is  aiflrmed.  Allthe  Justices  ctHicurrlng. 


FIRST  NAT.  BANK  OP  LARNED  v. 
TUb^TS. 

(Snpreme  Coort  of  Kansas.  July  6,  ISM.) 

C03;dITIO5JU.  SaLBB— FAILUKR  to  RBCORI>~RraRT8 
OrSUBSSQUBNT  PCRCa AS EKS— ACTUAL  NoTICH. 

Considerintr  the  purixwe  of  the  proTiaions 
of  chapter  2JK>,  Seas.  Laws  1880,  rclatiug  to 
"the  recvrdios  of  title  notes  or  evirlcnfps  of 
oonditiooal  sales,"  a  true  interpretnlion  thereof 
makea  actual  notice  of  auch  title  notes  or  con- 
ditional sales  to  a  subsequent  jHirchaser  or  the 
Tedilors  of  the  vendee  before  the  piirrliflRC  or 
obtaining  a  lien  on  such  property  an  effectual 
as  ennstrnctive  notice  by  de|x>»it  or  rvcord  in 
tbe  oflic<>  of  the  register  of  deeds  In  the  county 
where  the  prc^rty  is  kept 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Fawnee  county; 
8.  W.  Vandlvert,  Judge. 

ActlcHi  by  James  W.  Tufts  against  the  First 
Natl<mal  Bank  of  Lamed.  Judgment  fbr 
Id^tur,  and  defendant  brings  error.  Af- 
firmed. 

This  action  was  instituted  by  James  W. 
TnftSt  who  dalmed  to  be  the  owner  of  a 
soda-watCT  fCuntaln  and  apparatus,  against 
ttia  First  National  Bank,  to  recover  damages 
for  an  alleged  converdon  of  the  property. 


The  answer  of  the  bank  was  a  general  de- 
nlaL  At  the  trial,  the  testimony  showed  that 
on  December  30,  1887,  Tufts  made  a  condi- 
tional sale  of  tiie  fountain  to  H.  G.  Llchten- 
thaler,  for  about  91,375,  payments  to  be  made 
In  accordance  with  a  number  of  notps  exe- 
cuted by  Uchtonthnler  In  Tufts'  fiivor,  and 
the  notes  and  the  agreement  specified  that 
the  fountain  or  apparatus  was  to  remain  the 
property  of  Tufts  nntfl  fully  paid  for.  Some 
time  In  August,  1S88,  Llchtenthaler  failed  In 
tbe  drug  business.  He  had  executed  a  chat- 
t(A  mmlgage  In  favor  of  the  bank,  but  this 
mortgage  did  not  Include  the  fountain  or  ap- 
parattis.  Upon  his  fiiUure,  he  tamed  over 
his  store  and  the  property  therein  to  the 
bank,  and  the  store  was  afterwards  rented 
to  the  bank  by  Mr.  Vernon,  who  was  also 
the  aitomey  for  Tufts.  The  officers  of  the 
bank  knew  at  the  time  that  the  fountain  was 
not  Included  In  their  chattel  mortgage,  and 
th^  were  also  aware  that  it  was  the  prop- 
erty of  Tufts,  and  that  there  remained  all  the 
outstanding  unpaid  notes— something  like 
$800  or  9900— due  to  Tufts.  Some  time  In 
September,  or  prior  to  Novembo-,  1888,  Mr. 
Vemon,  the  attorney  for  Tufts,  had  an  under- 
standing with  tbe  officers  of  the  bank  where- 
by, at  their  request,  they  were  to  retain  pos- 
session or  custody  of  the  soda  fountain,  with 
permission  to  sen  the  same  If  they  could  re- 
alize a  sum  sufficient  to  pay  off  the  Indebted- 
ness due  to  Tufts.  The  bunk  had  possession 
under  this  arrangement  at  tbe  time  of  the 
passage  of  the  act  to  regulate  the  recording 
of  title  notes  or  evidence  of  conditional  sales, 
approved  March  1,  1889,  being  chapter  235 
of  the  Laws  of  1889,  which  went  Into  effect 
May  25,  1889.  After  the  taking  effect  of 
chapter  255,  It  Is  claimed  by  the  bank  that 
the  situation  of  the  parties  changed.  In  a 
convOTsatlon  had  some  time  In  January,  1890, 
between  Mr.  Ycmon,  the  attorney  of  Tufts, 
and  Mr.  Bush,  the  president  of  the  bank. 
Bush  Informed  Vemon  that  the  bauk  had 
concluded  to  hold  the  fountain,  and  not  give 
it  up,  and  thereupon  a  formal  demand  was 
made  by  Vernon  for  the  property,  which  was 
refused.  Trial  was  had  on  the  7th  of  April, 
1890,  before  the  court,  with  a  Jury.  The  Jury 
returned  a  verdict  for  Tufts  for  9090.  Sub- 
scquentiy  Judgment  was  entered  thereon 
against  the  bank,  with  interest  and  costs. 
The  bank  excepted,  and  brings  the  case  here. 

C.  N.  Sterry,  for  plaintiff  in  error.  W.  H. 
Vem<m  and  Hurd  &  Ouulap,  for  defendant 
In  error. 

HOHTON,  C.  J.  (after  stating  the  facta). 
It  Is  insisted  that  the  verdict  and  the  Judg- 
ment were  contrary  to  the  evidence  and  the 
law.  The  contention  Is  that,  there  having 
been  no  conversion  or  interference  with  tbe 
rights  of  Tufts  by  the  Imnk  prior  to  the  tak- 
ing effect  of  chapter  255,  Sess.  Laws  1880, 
the  bank,  being  then  In  possession  of  the 
property,  for  the  purpose  of  securing  tbe  In- 
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debtedness  to  It,  was  and  became  a  creditor, 
with  a  lien  tbereon,  against  which  Tufts 
could  have  no  right,  under  the  provisions  of 
the  net,  until  he  had  compiled  with  Its  re- 
quirements. It  is  admitted  that  neither  the 
orlirinal  agreement  nor  the  notes  given  by 
Licbteiithaler  to  Tufts  for  the  soda-water 
fountain  or  apparatus,  nor  any  copy  thereof, 
were  deposited  in  the  office  of  the  register  of 
deeds  of  Pawnee  county,  where  the  property 
was  kept. 

The  question  Involved  In  this  case  is  wheth- 
er chapter  2o'y  applies.  That  chapter  pro- 
vides, among  other  things,  that  the  title  notes 
or  evidence  of  conditional  sales  "shall  be  void 
as  against  Innocent  purchasers  or  the  cred- 
itors of  the  vendee,  unless  the  original  in- 
strument, or  a  true  copy  thereof,  shall  be  de- 
posited in  the  office  of  the  register  of  deeds," 
etc.  The  purpose  of  the  statute  is  to  pre- 
vent the  possession  of  property  from  being 
used  in  fraud  by  iK-rsons  reljiug  on  facts 
showing  such  possession  as  sufflcieut  Indicia 
of  ownership.  20  Am.  &  Eng.  Knc.  Law,  537. 
In  interpreting  the  statute,  the  purpose  of 
the  legislatiu'e  in  pasBlng  tlie  same  must  Ik 
considered.  We  have  a  similar  statute  con- 
cerning chattel  mortgages.  Gen.  St.  1880, 
tiar.  3903.  This  court  liai«  held  In  several 
cases  that  actual  notice  is  as  effectual  as 
constructive  notice  by  record  against  subse- 
({uent  purcliaBers,  and  that  a  creditor  stands 
in  no  better  position.  Cameron  v.  Marvin, 
20  Kan.  612;  Corbln  v.  KLncald,  3.T  Kan. 
649,  7  Pac.  145;  Neerman  v.  Caldwell,  50 
Kan.  61,  31  Pac.  608.  If  a  purchaser  or  a 
creditor  has  actual  notice  of  the  existence  of 
the  title  notes  or  evidence  of  conditional 
sales  liefore  his  purchase,  or  obtaining  a  lien 
on  such  property,  he  cannot  t>e  misled  or  Im- 
posed upon,  if  the  original  Instrument,  or  a 
tiTie  copy  thereof,  is  not  deposited  for  record. 
The  filing  of  a  contract  of  a  conditional  sale 
with  a  register  of  deeds  Is  constnictive  notice' 
only  of  Its  existence,  and.  If  a  party  has  ac- 
tual notice  of  such  existence  otherwise  than 
by  the  record,  the  full  purpose  of  the  statute 
is  attained.  Actual  notice  given  in  time  is  a 
.■■■jlK;titutc  for  recordation.  It  Is  impossible 
to  make  any  good  distinction  between  actual 
and  constructive  notice,  though  it  may  be 
very  «ell  said  tlmt  actual  notice  is  «ven  bet- 
ter than  constructive.  Actual  notice  gives 
poi-sonally  to  a  party  full  and  ample  Informa- 
tion.   Allen  v.  McCalla,  25  Iowa,  4G4. 

Wo  thinli  there  was  sutflclent  evidence  to 
sustain  the  verdict  and  judgment  rendered. 
Before  the  bank  obtained  possession  of  the 
soda  fountain  or  apparatus,  it  had  full  Itnowl- 
edge  of  the  title  notes  from  Llchtenthaier  to 
Tufts,  and  of  the  amount  due  thereon.  The 
Imnlc,  through  its  officers,  requested  permis- 
sion from  Mr.  Vernon,  the  agent  of  l\ifts,  to 
sell  the  fountain,  and  pay  Tufts  the  amount 
due  on  his  notes.  At  that  time  they  were  of 
the  opinion  that  they  could  realize  something 
for  the  bank  over  and  above  the  notes.  Un- 
der the  facts  Oisclosed  in  the  record,  the  pro- 


Tlslons  of  said  chapter  267i  hare  no  applica- 
tion In  this  case  to  protect  the  bank  against 
the  rights  of  Tufts  to  the  property.  The 
Judgment  will  be  affirmed.  AU  the  Justices 
concurring. 


HASIK  V.  CONNOR,  Sheriff. 
{Supreme  Court   of  Kansas.   July  6,  1804.) 
Attachhbnt  bt  Mohtoaoor'8  Ckkditors  —  Re- 

PLSVIX  BI  MORTGAOBB  — FbAUDDLBNT  Co.Wal- 

ANce — Antecedent  Debt. 

1.  Id  an  action  of  refilevlQ  brought  by  a 
mortgHKee  to  recover  goods  attached  by  the 
creditors  of  the  mortgagor,  who  claim  that  the 
mortgage  is  fraudulent  and  the  debt  which  it 
purports  to  secure  is  not  bona  fide,  and  where  it 
18  '^hown  that  the  mortgage  is  fair  on  its  face, 
duly  recorded,  and  that  the  mortgagee  was  in 
the  actual  patisession  of  the  mortgaged  propwty 
at  the  time  of  the  levy  of  the  attachment,  it 
deTolres  upon  the  defeodaiits  to  show  that  the 
debt  secured  by  the  mortKage  was  not  actual 
aad  honest,  and  that  the  mortgages  were  made 
for  the  purpose  of  delaying  and  demanding  the 
creditors  of  the  mm-tgagor. 

2.  A  creditor  who  in  good  faith  obtains 
from  an  ioBOlvent  debtor  property  or  security 
in  payment  of  an  honest  deut,  where  the  debtor 
may  have  acted  with  the  design  ot  delaying 
and  defrauding  other  creditors,  will  not  lose  his 
preference  by  reason  of  notice  of  the  wrong- 
ful design  of  the  debtor,  providing  hia  only  pur^ 
pose  is  to  fairly  obtain  satisfaction  or  security 
for  his  orni  debt,  and  that  he  does  not  partia- 
pate  In  the  wrongful  intent  of  the  debtor. 

3.  A  creditor  who  In  absolute  good  faith 
takes  the  prt^ierty  of  his  debtor  at  a  fair  valua- 
tion in  payment  of  an  honest  debt,  although 
the  payment  of  his  debt  may  absorb  the  entire 
pro^rty  of  the  debtor,  commits  no  fraud 
against  any  one. 

4.  The  mortgagee  was  named  as  defendant 
in  the  sttnchment  suits  brought  by  the  creditors, 
but  the  goods  were  levied  upon  as  the  property 
of  another.  These  suits  were  pending  and  unde- 
termined when  the  repleWn  action  was  begun, 
but,  before  the  trial  of  the  latter,  the  attach- 
ment creditors  abandoned  the  prosecution  of  the 
Httiichmeut  suits  against  the  mortgagee,  and 
thoy  were  dismissed  as  to  him.  Uclil,  that  the 
creditor.'*  were  estopped  from  asserting  that  the 
action  of  replevin  could  not  be  mabitsined,  be- 
cause It  was  began  before  the  attachmmt  pro* 
ceedings  were  determined. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Gowloy  conntr; 
M.  G.  Tronp,  Judge. 

Replevin  by  George  E.  Harie  against  7. 
W.  Connor,  sheriff.  Verdict  for  defendant, 

and  plaintiff  brings  error.  Reversed. 

John  W.  Shartel,  Henry  E.  Asp,  and  James 
R.  Cottingham,  for  plaintiff  in  error.  J.  D. 
Houston  and  W.  H.  Boone,  for  defendant  In 
error. 

JOHNSTOX,  J.  A  stock  of  goods  was 
seized  upon  attachment  by  the  sheriff  of 
Cowley  county,  as  the  property  of  M.  S. 
Hasie,  with  a  view  of  appropriating  th* 
same  to  the  payment  of  the  claims  of  several 
of  the  creditors  of  AI.  S.  Hasle.  An  action 
of  replevin  was  soon  brought  by  George  E, 
Haste,  a  brother  of  M.  S.  Hasle,  to  recover 
the  same  goods.  He  claimed  them  upon  a 
mortgage  executed  November  29,  188S,  to  se- 
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care  an  indebted oess  of  Ub  brother  to  1dm, 
which  had  existed  tor  a  period  of  eight 
inonthB.  The  debt  mu  evidenced  by  a  note 
for  912,97&98,  given  on  March  10,  1888,  and 
upon  -which  there  was  a  credit  of  95,690.69, 
purporting  to  have  been  made  on  Norember 
1,  1888.  The  mortgage  was  recorded  on  No- 
Tember  30th,  and  poasesslon  of  the  goods 
was  soon  afterwards  taken  by  the  plalutlfT. 
The  aberiff  answered,  denying  the  allega- 
tlona  of  the  petition,  and  alleging  that  the 
goods  levied  upon  belonged  to  M.  S.  ^rie^ 
and  were  hdd  mxAer  ot^aa  of  atta^ment 
Issoed  In  an  action  wherein  Oeorge  B.  Hasle 
was  a  party,  which  action  was  pending 
when  the  replevin  action  was  begun;  and  he 
farther  averred  that  the  mortgage  was 
frandnlent,  without  consideration,  and  void. 
The  trial  resulted  in  a  verdict  In  favor  of 
the  sheriff,  and  several  grounds  of  enw  are 
assigned  for  reversal. 

It  Is  flrst  contended  that  the  action  was 
not  maintainable,  because  It  was  commenced 
while  the  attachment  suits  against  him  and 
his  brother  were  pending  and  undetermined. 
It  appears  that  George  E.  Hasie  was 
named  as  a  party  defendant  in  the  two  at- 
tachment suits  wherein  the  sheriff  levied  up- 
on the  goods  in  question.  The  levy,  however, 
was  made  to  satisfy  the  debt  of  M.  8.  Hasle, 
and  the  goods  were  attached  as  the  property 
9t  H.  S.  Harie. 

The  point  that  the  property  replevied  was 
In  the  Custody  of  the  law  might  have  been 
made  with  scone  force  but  for  the  conduct 
of  tlie  creditors  who  were  plaintiffs  in  the 
attachment  suits.  The  attachments  were  bus- 
talned,  and  Judgment  taken  as  to  M.  S. 
Hasie.  The  actions  were  not  prosecuted 
against  Oeorge  E.  Hasle,  but  were  dlacontln- 
ued  and  dismissed  from  the  court  as  to  him 
for  want  of  prosecution.  Having  voluntarily 
abandoned  the  prosecution  of  the  attachment 
suits  against  him.  and  permitted  their  dlsmls- 
•al  from  court  before  the  trial  of  the  replevin 
action,  the  defendant  In  error,  who  repre- 
sents them,  was  estopped  from  Insisting  that 
the  action  of  replevin  by  George  B.  Hasle 
was  not  maintainable.  The  abandonment 
and  dismissal  were  shown  by  the  defend- 
ant's dwn  testimony,  and  together  they  con- 
stituted a  waiver  of  the  defense  that  the 
Teirievin  action  was  begun  before  the  attach- 
ment proceedings  were  disposed  ol 

The  inrlnclpol  grounds  of  error  are  based 
upon  the  mllngs  of  the  court  in  charging 
the  Jury.  One  of  the  contentions  in  the  case 
was  whether  the  mwtgage  represented  an 
actnal  Indebtedness,  or  whether  it  had  been 
executed  with  Intent  to  dec^ve  and  defraud 
the  creditors  of  If.  S.  Hasle.  The  Jury  were 
Instructed  that,  before  the  plaintiff  could  re- 
cow,  he  must  satisl^  them,  by  a  preponder- 
ance of  the  evidence^  that  the  mortgage  un- 
der wUcb  be  claimed  the  property  was  ex- 
ecuted and  delivered  to  him  by  his  brother  In 
good  teltb,  to  secure  an  actual  indebtedness 
then  fn  good  faith  existing  between  them, 
v.37P.no.2— 9 


and  then  added  tiie  foUowltag:  "And  the 
burden  la  upon  him  to  satlB^  yon  by  a  pre- 
ponderance of  the  evidence  of  the  truthful- 
nesB  of  this  iMroposttton  In  the  flrst  Instance 
In  this  case."  Thla  Instruction  was  clearly 
erroneous.  The  mwtgage  was  fabr  upon  Ita 
face,  was  properly  recorded,  and  under  it 
the  plaintiff  had  taken  possession  of  the 
goods  at  the  time  they  were  seized  by  the 
tbeclS.  In  anch  a  case  the  burden  of  proof 
was  upon  the  sheriff  and  those  whom  be 
represented  to  show  that  the  mortgage  was 
fMudulent,  or  that  it  had  been  executed  for 
the  purpose  of  delaying  and  defrauding  the 
creditora  of  M.  S.  Hasle.  Fraud  Is  nevto  pre- 
sumed,  and  the  burden  to  inrove  the  same 
rests  upon  him  who  asserts  It  In  requiring 
the  lOaintlff  to  show  In  the  first  instance 
that  the  Indebtedness  was  bona  fide,  and 
that  the  mortgage  to  secure  the  same  was 
without  fraud,  the  court  committed  prejudl* 
elal  error.  Oleason  t.  Wilson,  48  Kan.  GOO, 
29  Fac.  666;  Landauer  v.  Mack  (Neb.)  67  N. 
W.  656.  To  overcome  this  enot,  we  are  re* 
ferred  to  another  portion  of  the  charge,  In 
which  the  court  appears  to  place  the  burden 
of  establishing  the  bad  faith  and  fraudulent 
purpose  of  the  plaintiff  and  his  brother  up- 
on the  defendant  This,  however,  does  not 
take  away  the  vice  of  the  instruction  flrst 
given,  but  It  would  rather  create  confusion 
in  the  minds  of  the  Jury,  and  it  cannot  be 
said  that  the  contradictory  instructions  were 
not  prejudicial  to  the  plaintiff. 

The  next  assignment  of  error  Is  based  uih 
on  InstructlonB  to  the  effect  that  actual  or 
coustructlve  notice  of  a  purpose  on  the  part 
of  the  plaintiff's  mortgagor  to  hinder,  delay, 
or  defraud  his  other  creditors  would  defeat 
the  plaintiff's  mortgage.  The  Jury  were  ad* 
vised  that  If  M.  S.  Haale  made  the  mortgage 
with  the  Intent  to  delay  and  defraud  his 
creditors,  and  Oeorge  B.  Hasle  knew  of  such 
intent  or  of  such  facts  as  ought  to  put  him 
on  Inquiry  as  to  the  wrongful  Intention  oC 
his  brother,  then  the  plaintiff  cannot  recover. 
There  were  several  repetitions  of  this  view 
Included  in  the  charge,  and  the  court  re- 
fused an  instruction  to  the  effect  that  fraud 
on  the  part  of  the  mortgagor  does  not  affect 
the  mortgagee  unless  be  was  a  party  to  It 
and  received  the  mortgage  with  the  Intent 
to  delay  or  defraud  the  creditors  of  the 
mortgagor;  that  both  parties  must  partici- 
pate in  the  fraudulent  intent  to  make  the 
mortgage  void,  if  the  mortgage  is  taken  In 
good  faith,  to  secure  an  actual  indebtedness 
existing  at  the  time  the  mortgage  Is  taken. 
In  another  Instruction,  the  court  in  effect 
charged  that  tbe  preference  could  not  be  sus- 
tained unless  both  parties  acted  In  good 
&lth,  and  that  conatructlve  notice  of  the 
bad  faith  of  the  debtor  would  defeat  Vbe  se- 
curity which  the  creditor  obtained.  Tbe  rule 
laid  down  and  repeated  by  the  oonrt  doee 
not  apply  In  the  case  of  a  credltw  whose 
only  purpose  Is  to  fairly  obtain  satisfaction 
of  or  security  for  an  honest  debt  A  atrlcter 
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rule  obtains  where  a  party  is  a  mere  Tolnn- 
teer.  In  such  case,  If  a  purchaser  has  knowl- 
edge of  the  fraudulent  intent  of  the  rendee,  or 
of  facts  which  would  put  him  upon  inquiry, 
the  transfer  will  ordinarily  be  deemed  to  be 
fraudulent  as  to  him.  Phillips  t.  Reitz,  16 
Kan.  390;  Gidlober  t.  MartlDi.  33  Kan.  252. 
0  Pac.  207.  A  bona  fide  creditor,  however, 
may  In  good  faith  secure  a  preference  of 
bis  debt,  whatever  may  be  the  motive  of  tbe 
debtor  in  giving  It.  In  taking  either  proper- 
ty or  security  from  one  who  Is  Insolvent,  or 
whom  he  knows  Is  attempting  to  disiKtse  of 
his  property  to  defraud  other  creditors,  he 
must  act  in  the  utmost  good  faith,  and  pay 
or  allow  his  debtor  adequate  prices  or  fair 
value  for  the  property  so  taken.  Lewis  v. 
Hughes,  49  Kan.  23,  30  Pac.  177.  If  his  pur- 
pose Is  to  assist  the  debtor  in  covering  up 
his  property  or  in  hindering  and  delaying 
creditors,  he  cannot  be  said  to  act  in  good 
faith.  "However,  a  purchaser  who  In  good 
faith  takes  the  property  of  his  debtor,  at  a 
fair  valuation.  In  payment  of  his  honest 
debt,  Is  not  guilty  of  fraud  against  any  one. 
The  fact  that  the  payment  of  his  claim  In 
this  manner  may  absorb  the  entire  property 
of  the  debtor  is  no  evidence  of  bad  faith, 
and  does  not  necessarily  taint  the  transac- 
tion with  fraud."  Rchram  v.  Taylor,  51  Kan. 
547,  33  Pac.  315;  Davis  v.  McCarthy,  52  Kan. 
116,  34  Pac.  390;  Standard  Implement  Co.  v. 
Parlln  &  Ordndorft  Co.,  .^1  Kan.  6.^2,  33 
Pac.  3G2;  Bank  v.  Nail  (Kan.)  34  Pac.  797. 
In  Bank  v.  Ridenour,  46  Kan.  717,  27  Pac. 
1.50,  the  court.  In  considering  the  effect  of  a 
mortgage  given  to  secure  a  bona  fide  debt, 
said  that  "the  plaintiff  knew  nothing  of  any 
wrongful  intent,  and  It  Is  probably  true,  un- 
der the  authorities,  that  any  amount  of 
knowledge  of  the  intent  of  the  mortgagors 
on  the  part  of  the  plaintiff  would  not  render 
the  mortgage  void  in  its  hands  In  faror  of 
Hens  created  after  the  recording  of  tbe  moi-fr 
gage,  so  long  as  the  debt  to  secure  which  it 
was  given  was  bona  lide,  and  it  got  by  its 
security  no  more  than  the  fair  value  In  proi>- 
erty  of  the  debt  secured.  Worland  v.  Kim- 
berlln,  6  B.  Mon.  008,  and  cases  there  cited; 
Covanhovan  v.  Hart,  21  Pa.  St.  495;  Cooi>er 
v.  Bnnk,  40  Kan.  5,  18  Pac.  037."  See,  also. 
Chase  v.  Walters,  28  Iowa,  469;  Kohn  v. 
Clement,  58  Iowa,  589,  12  X.  W.  550;  Owens 
T.  Clark,  78  Tex.  547,  15  S.  W.  101.  Al- 
though there  Is  considerable  testimony 
against  the  validity  of  the  transaction,  there 
was  sustaining  evidence  offered  by  the  plain- 
tiff which  entitled  him  to  have  his  theory 
of  the  case  fairly  put  to  the  Jury,  and  from 
the  record  we  cannot  say  that  the  error  In 
the  charge  was  without  prejudice. 

Complaint  is  made  that  undue  iiromluonce 
was  given  In  the  Instructions  to  the  rela- 
tionship of  the  parties  to  thu  tmnsaction. 
Of  course,  a  falling  debtor  may  prefer  a 
brother  or  other  relative,  and  no  Inference 
of  wrong  or  fraud  Is  to  be  drawn  from  the 
relatlon^lp  alone.  The  fact,  however,  tliat 


they  are  closely  related,  is  a  proper  coosld* 
eratlon  for  the  Jury,  In  connection  with  the 
other  facts  of  the  case,  to  aid  them  in  de- 
termining the  honesty  and  validity  of  tbe 
transaction.  The  charge  of  the  court  ap- 
pears to  have  substantially  embodied  this 
view,  and  we  cannot  say  that  the  court 
placed  too  much  ImportaDoe  on  tbe  matter 
of  relationship. 

There  are  other  questions  suggested  which 
we  do  not  deem  of  Importance;  but,  for  the 
errors  pointed  out,  the  judgment  must  hb 
reversed,  and  a  new  trial  granted.  All  tbe 
Justices  concurring. 


PmST  NAT.  BANK  OF  COBLESKILL  v. 

HELLTEB  et  al. 
(Supreme  Court   of  ElanssB.  July  6,  1894.) 

PaYMEST— BURDES  OP  pROOF. 
In  an  action  to  recover  personal  proper- 
ty mortgaffed  to  secure  a  debt,  where  the  de- 
fendant seta  up  the  claim  of  payment,  and 
which  was  the  controverted  isHue  in  the  case, 
the  burden  ot  pP(,of  rests  upon  the  defendant 
to  prove  such  payment,  and  the  Riving  of  an  in- 
struction whieh  in  effect  casts  this  barden  upon 
the  plaintiff  in  error. 

tSyllabas  by  the  Court.) 

Error  from  district  court,  PbilUps  county; 
Q.  Webb  Bertram,  Judge. 

Action  by  the  First  Natlcmal  Bank  of 
CoblcskiU,  N,  Y.,  against  James  M.  Hellyer 
and  Sarah  J.  Hellyer.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed. 

G.  A.  Spauldlng,  for  plaintiff  In  error.  X. 
B.  McCormick  and  FranlL  McKay,  for  de- 
fendants in  error. 

JOHNSTON,  J.  This  was  an  action  to  re- 
cover personal  property  which  had  been 
mortgaged  by  defendants  to  secure  the  x>ay- 
mont  of  a  promissory  note  executed  by  thi-iii 
for  tlie  sum  of  ?l,24.j.75.  The  phiintlff,  which 
was  the  owner  of  the  note,  claimed  that 
there  was  a  balance  due  thereon  of  about 
?3o0,  and  claiiued  a  siMH'ial  ownership  anil 
right  of  possession  by  virtue  of  the  diatti'l 
mortgage  given  to  secure  the  payment  of  the 
debt.  While  the  answer  was  a  general  Oe- 
ulal.  the  only  real  controversy  between  the 
parties  was  with  reference  to  the  payment 
of  the  debt.  The  record  shows  that  tliere 
was  no  contention  as  to  the  ownership  of  the 
note,  or  that  the  i^roperty  had  been  mort- 
gaged to  secure  the  payment  of  the  dt'bt. 
Neither  was  there  any  controversy  as  to  the 
Talue  of  the  property,  or  that  demand  for 
the  same  had  been  made.  The  evidence  la 
the  case  was  directed  to  the  question  of  imy- 
ment,  and,  taking  the  testimony  of  the  de- 
fendant with  regard  to  the  credits  Indorsed 
and  the  payments  made,  there  Is  great  doubt 
whether  tlio  whole  of  tbe  debt  In  question 
was  actually  paid.  While  the  amoimt  of  all 
the  payments  made  would  more  than  equal 
the  amount  of  this  debt,  yet  Hellyer  admits 
that  a  portion  of  tbe  money  so  paid  was  to 
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be  applied  to  other  indebtedness,  and  It  la 
difficult  to  find  from  the  evidence  that  a  suf- 
ficient amount  was  paid  upon  the  debt  In 
question  to  discharge  the  s:ime.  The  Jury, 
howeyer,  found  that  the  debt  had  been  fully 
paid,  and  gave  verdict  In  favor  of  the  de- 
f<.'ndants.  In  the  trial  of  the  case  the  court 
c-alled  their  attention  to  the  is^iue  of  Indebt- 
i-dness,  and  then,  In  effect,  placed  the  burden 
of  proof  upon  the  plaintiff.  As  the  defend- 
ants set  up  the  claim  of  payment,  the  burden 
rested  upon  them  to  prove  such  payment, 
:ind,  from  the  character  of  the  testimony,  we 
are  unable  to  say  that  this  erroneous  ruling 
was  not  prejudicial.  Outtermann  v.  Schroed- 
er.  40  Kan.  507,  20  Pac.  2^0.  The  judgment 
of  the  district  coiu-t  will  be  reversed,  and 
the  cause  remanded  for  another  trial*  All 
the  Justices  coueurTlDg. 


CITIZENS'  NAT.  BANK  OF  KINGMAN  v. 

BERKY  et  ah 
(Supreme  Conrt   of  Kaoaas.   Joly  6,  IKM.) 
Banks— AuTeoRiTT  op  Phesident. 
The  president  of  a  banking  corporation 
has  the  power  to  employ  coansel  and  manage 
the  litiimtion  of  ttie  bank,  in  ttie  altsence  of  anj 
■>nler  of  the  board  of  directors  depriving  him 
of  such  power. 
tSyUabna  by  the  Goart.) 

Error  from  district  court,  Kingman  county; 
S.  W.  Leslie,  Judge. 

Action  by  George  F.  Berry  &  Co.  against 
the  Ctiizens'  National  Bank  of  Kinguiaa 
Judgment  for  plalntlfits,  and  defendant  brings 
error.  Reversed. 

S.  S.  Ashbaugh  and  James  Stec^  for  plain- 
tifr  in  error.  Bay  &  Hay,  for  dc^ndants 
in  «Tor. 

ALLEN,  J.  George  F.  Berry  &  tlo. 
iirought  suit  against  the  Citizens'  National 
Bank  of  Kingman  to  recover  certain  sums 
uf  money  alleged  by  them  to  have  been 
paid  to  the  bank  as  usurious  interest,  and 
the  penalty  provided  by  the  national  bank- 
ing law  therefor.  An  answer  ccMitalning 
merely  a  general  denial  was  filed  by  Lydcck- 
(T  &  Cooper  on  behalf  of  the  defendant. 
A  demurrer  allogiug  various  grounds  was 
filed  by  B.  W.  Hodgson,  as  president.  The 
iittomey  for  the  plalntlfFa  moved  to  strike 
from  the  hies  Hodgson's  demurrer,  and  Ly- 
liecker  &  Cooper  moved  for  an  order  re- 
quiring Hodgson  to  show  by  what  authori- 
ty he  appeared  for  tlie  bank.  Hodfjson  also 
moved  for  an  order  requiring  Lydecker  & 
CoopCT  to  show  by  what  authority  they 
appeared.  On  this  motion,  affidavits  were 
introdoced.  from  which  it  appears  that 
Hodgson  was  president  of  the  bank,  and 
the  owner  of  ¥30,800  of  the  capital  stock, 
the  total  amount  of  which  was  $50,000; 
that  the  oorpMatlon  had  gone  Into  volun- 


tary Uquldatlon  In  Deeemljer.  1888;  that  Ly- 
decker  &  Cooper  had  been  employed  as 
attorneys  of  the  bank  by  the  board  of  di- 
rectors, and  had  never  been  discharged  as 
such;  and  that  Lydecker  was  one  of  the 
directors.  On  hearing  those  motions,  the 
court  ordered  the  demurrer  filed  by  Hodg- 
son stricken  from  the  files,  and  sustained 
the  vlsht  of  Lydecker  &  Cooper  to  repre- 
sent the  bank.  Theranpon  Messrs.  Ash- 
baugh &  Steck  asked  leave  to  file  an  an- 
swer on  belialC  of  the  president  of  the  bank, 
under  employment  from  him,  setting  up 
the  fact  that  Berry  and  Jett,  the  plaintiffs, 
were  directors  in  the  bank  at  the  t^tne  of 
the  alleged  usurious  transaction,  and  also 
the  facts  with  reference  to  the  bank  hav- 
ing gone  into  voluntary  liquidation,  and 
other  matters  of  defense.  The  court  re- 
fused to  consider  such  answer,  and  held 
that  Hodgson  had  no  right  to  bo  heai-d. 
The  case  was  then  tried,  and  a  judRraeut 
rendered  in  favor  of  the  plaintiffs  for  $940.- 
12.  Aside  from  the  fact  that  Hodgson 
was  the  party  principally  Interested  in  the 
result  of  the  litigation,  it  appears  that  he 
was  pi-esldeut  of  the  bank  at  the  time  it 
went  Into  Uquldatlon.  and,  if  the  cori>orate 
existence  of  the  bank  had  not  terminated* 
was  still  its  president 

In  Horse  on  Banks  and  Banking  (sectlw 
148)  It  is  said:  "ludeedt  It  Is  a  sli^lar 
fact  that  the  entire  collection  of  Judicial 
authcH-lties  Justifies  the  enundatlon  of  only 
one  act  as  falling  within  the  properly  ior 
berent  power  of  the  president  This  soil- 
tary  function  Is  to  take  charge  of  the  lit- 
igatitni  of  tlie  bank.  There  is  no  Qoestloa 
that  this  matter  belongs  to  tiim  by  virtue 
of  his  ofilce.  He  may  institute  and  carry 
on  legal  proceedings  to  oolloct  demands  ov 
claims  of  the  bank.  He  may  appear,  aih 
sw^,  and  defend  In  soitB  against  the  bank. 
He  may  retain  and  einph^'  counsel  on  be- 
half of  the  bank.  See,  also,  Boone,  Back- 
ing, S  144,  and  cases  cited.  It  is  said  In 
the  brief  that,  aa  the  evidence  Is  not  all 
contained  in  the  record,  the  court  cannot 
consider  the  case.  It  Is  Immaterial  whether 
the  case  contains  all  the  evidence  or  not, 
for  the  substance  of  the  claim  of  the  pl^- 
tlft  hi  Bntx  is  thAt  It  was  rfefnsed  a  hear* 
Ing.  There  Is  nothing  In  the  record  show- 
lug  that  the  board  of  lUrectors  had  attempt- 
ed to  take  away  from  the  president  the 
power  to  employ  attorneys  and  conduct  the 
bank's  litigation.  The  mere  fisct  that  the 
board  of  directors  had  employed  counsel 
would  not  necessarily  take  away  from  the 
president  the  right  to  control  a  case  In  court, 
and  to  have  the  bank  represented  by  other 
comisel.  if  he  saw  fit  It  was  mtop  for 
tho  court  to  deny  the  president  this  rl^t; 
and  the  Judgment  is  thereftxre  revised. 
All  the  Justices  coucurriDg. 
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OmZBINS'  BAKE  OF  T.  Me- 

CLBLIiAND. 
(Snprem*  Ooart        Kanaae.  JvAt  6.  18d4.) 

BXEOOTION— IlXTCAL  SsiZU SI— PARTIES  TO  JUDO- 
MBNT. 

B.  &  Oo.  obtained  a  Jad^ment  againit 
tiie  GitdzoiB'  National  Banlc  of  which  defendant 
claims  that  ^aintiff  is  successor.  Under  an 
execution  issoed  oa  sach JndgmeDt,  without  any 

EroceedingB  against  the  Citizens'  Bank  (plaintiff 
1  tliis  caae),  the  defendant,  as  sheris,  seized 
DlaintliTB  ivopertr.  to  satiur  such  judgment. 
EM,  that  Budi  seiKure  was  wnxigfuL 
(Syllabns  by  the  Court) 
Error  fixmi  district  court,  Elngmazi  coanty; 
B.  W.  Ladle,  Judge. 

Actttm  by  tbe  GItisens*  Bank  of  Kingman 
agiUnat  J.  O.  McClelland.  Jndgment  for  de- 
fendant Plaintiff  brings  error.  Berersed. 

S.  S.  Asbbaugh  and  James  Steck,  for  plaln- 
tlfl  In  error.  John  B.  Lydecker,  for  defend- 
ant In  error. 

AUjEN,  J.  This  caae  grows  out  of  that 
of  Bank  T.  Beny,  37  Pac.  131.  On  tbe  judg- 
ment In  that  action,  an  execntlon  was  issued 
and  leried  on  moneys  of  the  Citizens'  Bank 
of  Kingman,  under  me  claim  on  tbe  part  of 
tbe  plaintiff  in  that  caae  that  the  Citizens' 
Bank  of  Kingman  was  merely  a  successor  in 
Interest  of  the  Citizens'  National  Banlc,  and 
ttiat  the  property  of  the  plaintiff  In  Ibis  caae 
was  liaUe  to  sdzure  under  an  execntlon  Is- 
sued against  tbe  Citizens'  National  Bank. 
the  Jndgment  In  that  case  has  fast  been  re- 
Tersed  by  this  court  The  action  of  Berry  t. 
Bank  ma  Instituted  after  tbe  organization 
of  tbe  Citizens'  Bank.  The  Clttsens*  Bank 
was  nerer  made  a  party  to  Oiat  action,  and, 
of  course^  was  not  bound  hy  any  judgment 
rmdoed  therein.  Even  If  the  claim  is  cor- 
rect that  the  Cltlzais*  Bank  took  all  the  pro^ 
er^  and  assomed  all  the  liabilities  of  tbe 
CltlBou'  National  Bank,  Berry  ft  Oa  would 
have  no  tight  to  levy  on  an  execution  on  Ibe 
property  (tf  the  Citizens'  Bank  until  tiiey  had 
obtained  a  judgment  against  It  Tbe  judgw 
ment  Is  revened.  All  the  justices  concur- 
ring. 


ODHNTBAIi  KANSAS  LOAN  &  INV.  CO.  T. 

CHICAGO  LUMBER  CO.  et  al. 
(Supreme  Court  ot  Kauaas.  July  6,  18M.) 
Appbal— DanOT  or  Pihties— Dibmissai.. 
Where  a  judgment  against  sereral  de- 
fendants is  bronght  up  to  the  saprane  court  for 
reriew,  and  it  appears  that  a  modification  or 
reversal  will  affect  a  defendant  who  has  not  been 
made  a  party,  the  proceeding  in  error  will  be 
dismissed. 
(Syllabua  by  the  Court) 

Error  from  district  court,  Kingman  conn^; 
B.  W.  Leslie,  Jndge. 

Action  by  the  Central  Kansas  Loan  ft  In* 
vestment  Company  against  tbe  Ghlcago  Lum- 
ber Company  and  others.  To  a  judgment 
aicalnBt  the  defendant  Stout,  in  favor  of  the 


Chicago  Lumber  Gompany,  plaintiff  brings' 
error.  Dismissed. 

Bay  ft  Hay,  for  plaintiff  in  em».  W.  B. 
Stanley,  for  defendant  in  emv. 

JOHNSTON,  J.  The  plaintiff  hi  error 
brought  an  action  to  foredose  mortgages  exe- 
cuted by  Hiram  Stout  and  wife  upon  lota 
situated  in  tiie  dty  of  Kingman.  Tbe  Chi- 
cago Lumber  Company  and  els^t  other  par- 
ties, who  claimed  an  Interest  in  tbe  premises, 
were  made  defendants;  and  tbe  lumber  com- 
pany, in  an  answer  and  cross  petition,  set  up 
a  Uen  for  building  material  which  was  con- 
tracted for  by  Stout  prior  to  the  execution 
of  tbe  mortgages.  The  Stouts  answered,  al- 
leging that  a  great  part  of  the  mortgage  debt 
was  usurious  and  without  consideration;  and, 
further,  that  tbe  plaintiff  was  not  the  owner 
and  holder  of  the  notes.  They  also  replied 
to  tbe  answer  and  cross  petition  of  the  Chi- 
cago Lumber  Company,  denying  the  aver^ 
ments  which  it  contained,  and  a  like  reply 
was  made  to  tbe  answ^  and  cross  petition 
of  the  contractor,  George  Keys.  When  the 
trial  was  bad,  the  Stouta  appeared,  and  con- 
tested the  claims  of  the  Investment  company, 
the  Chicago  Lumber  Company,  and  of  George 
Keys,  all  of  whom  w^e  represented  by  at- 
torneys. Tbe  result  was  a  recovery  of  a 
judgment  against  the  Stouts,  In  favor  of  the 
Chicago  Lumber  Company,  for  (1,619.52,  a 
Judgment  for  the  amount  claimed  by  tbe  In- 
vestment company,  and  it  was  further  de- 
cided that  the  judgment  for  the  lumber  com- 
pany was  a  first  lien  upon  the  mortgaged 
proper^,  and  that  the  mortgage  debt  of 
plaintiff  was  a  second  lien,  and  the  other 
parties  were  barred  and  foredosed  of  any 
right  title,  or  Interest  In  the  premises.  The 
plaintiff  excepted,  and  brings  the  case  here 
for  review,  but  tbe  Chicago  Lumber  Company 
Is  the  only  defendant  tbat  has  been  made  a 
party  to  the  proceedings  in  this  court  Hi- 
ram Stout  and  his  wife,  as  well  as  tbe  de- 
fendant Keys,  tiled  answo*,  and  raised  ma- 
terial issues  In  Hie  case.  They  tie  Interested 
In  tbe  judgm^t  sought  to  be  reviewed,  and 
tbdr  inesence,  of  at  least  tbe  presence  of 
tbe  Stouts,  Is  necessary  to  a  review.  They 
are  intnested  in  ttie  amount  of  the  recovery, 
and  tbe  idaintiff  In  error  Inslsta  tbat  the 
judgment  obtained  by  tbe  lumber  company 
against  Stout,  and  which  was  made  a  first 
lien  agiUnat  the  premlsesi  was  ezcestive  and 
erroneous. 

There  is  more  involved  than  the  mere 
qnestlMk  of  priority  between  two  Hen 
holders,  and  a  raversal  necesssrily  affects  tbe 
interests  of  the  absott  defendsnts.  It  is 
held  that  tbe  absraice  of  a  party  to  a  jndg- 
ment who  will  necessarily  be  affected  by  a 
modification  or  reversal  defeats  the  jurisdic- 
tion of  the  court,  and  tbve  can  be  no  review 
of  any  part  of  the  judgment  Paper  Ga  ▼. 
Hentlg,  81  Kan,  822, 1  Fae.  620;  McFbenmn 
V.  Storcb,  49  Kan.  318,  30  Pac.  480;  Paving 
Co.  v.  Botaford,  00  Kan.  331,  31  Pac.  1106; 
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Btacto  T.  Banm,  01  KuL  160,  82  PM&  918. 
Zbe  faUan  to  bring  Into  this  court  tbe  aeo- 
MMuy  parUM  oompda  ui  allowance  o2  the 
motion  to  dlamlH.  Before  taUnf  19  the 
motion  to  iSUmlas,  we  had  ex&mined  the 
raeocd  la  tbe  eaasb  and  fooiHl  that  It  does 
not  legally  anear  to  contain  all  the  erldmeek 
and  heeoe  we  oould  not  hare  eoDddered  the 
nifilctancr  of  the  evidence  to  amrtiUn  the 
Judgment  An  examination  of  the  aniwer 
and  oxM  petition  ct  tbe  Oiioavo  Iinmbcr 
Company  aatlaflee  ua  that  tbe  demurrer  there- 
to was  pcop^y  oToraled,  ud  that  no  eiror 
waa  committed  In  that  mllng;  The  absence 
of  neceasary  partlee,  however,  compels  a  dla- 
mlMl  of  the  proceeding.  AU  the  Jnsticea 
conconinit 

(sx  kmb.  an) 

CLEBOnrr  T.  WICHITA  ft  B.  W.  RT.  00. 

(two  cum). 

(Supreme  Goart  of  Kansas.  July  6,  18&4.) 

BitiaEMT  DoMAiiT— SonaK  or  PaooBiDiNOfl— Ra- 
romT  or  CoMMiasioaaBa. 

1.  The  DOttce  reqalred,  by  paracrapb  1S9S 
of  the  General  Statotes  of  1880,  to  be  given  in 
proceedings  to  condemn  the  right  of  way  for  a 
railroad,  may  be  given  and  ainied  by  the  com- 
missionera  at^tdoted  to  make  the  condemnation. 

2,  The  commissioners  mar  properly  ^body 
In  the  report  which  they  file  with  the  county 
clerk  a  Matement  of  thefr  dtringa  with  reference 
to  inviiiK  notice  of  tiie  time  when  Uier  will  pro- 
caed  to  lay  off  the  rooto  of  the  railroad,  and 
iodi  redtala  are  prima  fade  airidence  <a  the 
fketi  therein  stated. 

&  Recitals  in  the  report  of  the  commiaslon- 
cfa  appointed  to  CMidema  a  right  oi  way  show- 
loff  the  following  facta:  "AjRerwarda,  on  the 
1st  day  of  Joly,  A  D.  18ST.  we  caused  to  be 
pabHshed  tn  the  Samner  Connty  Standard,  a 
newspaper  pablished  In  said  Bnmner  oonnty, 
a  Dooee,  whlA  the  f<dlowins  la  a  copy," — 
foUowSoff  whldi  la  a  notice  that  th^  will  jHro* 
eeed  to  Ivr  oflC  the  ronto  on  the  80th  day  of  July, 
A  D.  1^7,  whfdh  notice  la  dated  at  the  bot- 
tom 'June  28, 1887,'  and  signed  by  the  eommis* 
^nera.  After  this  oomes  the  following  recital: 
"Whlc^  said  notice  was  published  for  80  days 
before  the  time  fixed  for  proceeding  to  lay  off 
said  roote,  aad  aftenratds,  on.  to  wit,  the  30tb 
day  of  Joiy.  A  D.  1S87,  at  the  time  and  place 
mentioned  m  said  notice  aforesaid,  we  met, 
crganized,  and  adjonmed.  to  meet  at  the  same 
iriace  on  the  Srd  day  of  Angnst,  1887,"— having 
been  acted  on  by  tbe  commissioners,  as  a  valid 
notice,  and  so  constmed  by  the  district  court, 
keU  to  show  prima  fade  that  80  days'  notice 
waa  given  as  required  by  the  atatnte.  AUen, 
3^  dissenting. 

(Syllabus  by  the  Court) 

Error  from  dlatrict  court,  Sumner  cotm^; 
J.  T.  HeiTlck,  Jadge. 

Actlona  by  lliomas  B.  Clement  afffdnst  the 
Wichita  ft  Sonthwestem  Railway  Company. 
Jndgrmento  for  defendant,  and  plaintiff  brings 
•nor.  Affirmed. 

Tbeae  woe  actloiu  tvougbt  by  Thomas  B. 
dement,  aa  plaintiff,  against  W.  A  Black, 
the  Wli^Ita  ft  Southwestern  Railway  Com- 
pany, and  otbers,  to  foreclose  mortgages  on 
two  tracts  of  land  in  Sumner  county.  The 
mortgage  In  the  first  case  was  executed  by 
Black  on  the  24th  of  Febmary,  1887,  to  se- 
cure a  note  for  fl,O0O,  and  that  tn  the  other 


cMe  WW  executed  1v  fl»  woe  party,  on  tbe 
aame  day,  to  seeore  a  note  tor  f5,000.  Judg> 
ment  waa  rendered  against  BlatA  for  ttie 
amount  of  the  notes  and  forecknuie  of  the 
mortgagee,  and  sale  of  all  tbe  lands,  except 
that  claimed  for  a  tlglit  of  way  by  the  rail- 
way company.  The  railway  company  claim- 
ed title  to  that  part  <tf  the  land  occupied  by 
It  fbr  a  right  et  way,  by  Tlrtne  of  condemna- 
tl<m  ptoeeedlnga  instituted  in  Tune,  1887, 
and  the  payment  to  the  county  treasurer  of 
the  damages  awarded  by  the  oommlssloners 
appc^nted  to  condemn  the  right  of  way*  Ttie 
trial  court  found  Id  favor  of  the  railway 
company,  and  the  plaintiff  brings  the  ease 
here. 

Lucas  ft  Nebeker  and  W.  W.  Scbwlnn,  for 
plaintiff  in  error.  A  A  Hurd,  Robert  Dun- 
lap,  and  O.  J.  Wood,  tat  deftiidant  in  error. 

AJAJEH,  3.  (after  stating  the  facta).  The 
only  question  in  this  case  Is  as  to  the  valid- 
ity of  tbe  condemnation  pioceedinga  imder 
which  the  defendant  in  errOT  claims  to  have 
acaaired  its  right  of  way  as  against  the  lien 
of  the  mortga^e^  On  the  trial,  the  defaid> 
ant  Introduced  iD  evidence  the  application 
fear  an  ordv  of  appointment  of  commission- 
ers to  condemn  the  right  of  way,  tlie  r^^rt 
of  the  oommlasloners,  and  proof  of  payment 
of  the  amount  of  the  award  to  the  county 
treasurer,  and  of  its  receipt  by  Blade,  Ote 
mortgager.  The  only  proof  offered  with  xttt- 
erence  to  the  pubHcatlMt  of  tlie  notice  re- 
Qolred  by  paragraph  1895  of  the  General 
Statutes  of  1889,  of  the  time  when  the  com- 
missioners would  proceed  to  lay  off  Uie  route, 
and  assess  damagea,  was  the  redtals  con- 
tained In  the  report  of  the  commissioners 
It  Is  urged  that  this  notice  Is  Jurisdictional: 
that  the  commissioners  bad  no  right  to  pro- 
ceed until  after  it  had  been  given;  that  the 
facts  with  refwenoe  to  the  notice  are  not 
matters  required  to  be  embodied  In  the  re- 
port, and  that  it  therefore  furnishes  no  evi- 
dence of  such  facta.  We  have  held,  In  ac- 
cordance with  the  dear  imiwrt  of  the  Mtat- 
ute,  that  notice  is  essential  to  tbe  validity 
of  tbe  condemnation.  Railway  Oo.  v.  Fisher 
(Kan.)  SB  Pac.  1004.  The  statate  falls  to 
designate  tbe  person  by  whom  tbe  notice 
shall  be  given.  It  simply  says  "that  notice 
of  the  time  and  place  when  tbe  same  shall 
be  commenced  shall  be  given,"  etc.  As  tiie 
condemnation  is  to  be  made  by  tbe  commis- 
sioners, and  claims  for  damages  are  to  be 
made  in  the  first  Instance  to  them,  we  tblnk 
a  notice  signed  by  tbe  commissioners  official- 
ly Is  clearly  sufficient.  It  is  not  necessary 
to  now  decide  whether  notice  given  by  any 
one  else  would  be  valid  or  not,  for  tbe  notice 
recited  In  the  report  was  slfnied  by  the  com* 
mlssloners.  Paragraph  1391,  Gen.  St  1889, 
provides  that  upon  application  the  board 
shall  proceed  to  lay  off  the  route,  and  assess 
damages,  and  that  they  shall  embody  all 
Boch  doings  in  a  written  report,  an^  file  It . 
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In  the  office  of  the  county  clerk.  The  pro- 
vision for  giving  the  notice  Is  In  a  subsequent 
section. 

As  we  are  of  the  opinion  that  the  notice 
may  properly  be  ^ren  by  the  commissioners 
in  their  official  capacity,  and  as  no  other  pro- 
vision is  made  for  a  record  of  proof  of  the 
fact  that  publication  has  been  made,  we 
think  It  fairly  cornea  within  the  proper  range 
of  the  duties  of  the  commissioners  to  state 
In  their  report  what  they  have  done  with 
reference  to  giving  notice,  and  that  recitals 
•contained  In  th^  report,  with  reference 
thereto,  are  evidence  of  the  facts  therein 
stated.  The  commissioners  In  this  case  were 
appointed  by  the  judge  of  the  district  court 
While  their  power  to  proceed  to  condemn  the 
right  of  way  depended  on  the  publication  of 
the  statutory  notice^  their  appointment  as 
commissioners  was  valid,  and  made  them  of- 
ficers for  that  pur]?o8e  without  reference  to 
the  notice.  The  act  of  giving  the  notice  was 
an  official  act,  as  much  as  any  of  the  subse- 
quent proceedings.  As  no  other  proof  was 
offered  at  the  trial,  the  case  must  be  de- 
cided on  the  recitals  In  the  commi^ioners* 
report,  and  the  only  remaining  question  Is 
whether  these  recitals  show  publication  of 
the  notice  for  30  days  before  the  time  fixed 
for  proceeding  to  condemn  the  land.  After 
reciting  their  appointment,  and  taklmr  the 
oath  of  office  on  the  2Sth  day  of  June,  1887, 
the  report  proceeds  to  state:  "And  after 
wards,  on  the  Ist  day  of  July,  A  D.  1887,  we 
caused  to  be  published  in  the  Sumner  County 
Standard,  a  newspaper  published  in  said 
Sumner  county,  a  notice,  of  which  the  fol- 
lowing is  a  copy."  Then  follows  a  copy  oC 
a  notice  fixing  the  30tb  day  of  July,  1887. 
at  9  o'clock  a.  m.,  as  the  time  when  they 
would  proceed  to  lay  off  the  route,  etc.  This 
notice  Is  dated,  at  the  bottom,  the  28th  day  of 
June,  1887,  and  signed  by  the  commissioners. 
The  report  then  proceeds:  "Which  said  no- 
tice was  published  for  30  Hays  before  the 
time  fixed  for  proceeding  to  lay  off  said  route, 
and  afterwards,  and  on,  to  wit,  the  30th  day 
of  July,  A  D.  1887,  at  the  time  and  place 
mentioned  in  said  notice  aforesaid,  we  met, 
organized,  and  adjourned,  to  meet  at  the 
same  place  on  the  3d  day  of  August,  18S7." 
If  from  this  rex)ort  we  are  to  understand  that 
the  first  publication  was  made  on  the  1st  of 
July,  then,  according  to  the  statutory  rule  for 
the  computation  of  time  (section  722,  Civ. 
Proc.),  but  28  days*  notice  was  given.  The 
majority  of  the  court  are  of  the  opinion,  how- 
ever, that  the  report,  aa  a  whole,  shows  that 
the  proper  notice  was  given.  The  commis- 
sioners qualified  on  the  28th  of  June,  and  the 
notice  bears  that  date  at  the  bottom.  The 
report  docs  not  state  that  the  first  publlca- 
tipu  was  (m  the  Ist  day  of  July,  nor  does  It 
state  that  the  Sumner  County  Standard  was 
published  Weekly.  The  subsequent  recital 
that  the  notice  was  published  for  30  days  be- 
fctte  the  time  fixed  for  proceeding  to  lay  off 
the  route,  coupled  with  the  further  fact  that 


the  commissioners,  who  coidd  act  only  after 
having  given  the  proper  notice,  did  act.  Is 
deemed,  especially  after  havliig  bem  so  con- 
strued by  the  trial  court,  as  a  snfflcimt  flow- 
ing that  proper  notice  was  given.  There  are 
authorities  holding  that,  where  the  perform- 
ance of  a  pclor  act  by  an  officer  or  board  Is 
essential  to  the  validity  of  a  subsequent  act, 
the  performance  of  the  subsequent  act  by 
the  officer  or  board  raises  the  presumption  of 
the  due  performance  of  the  prior  one.  Knox 
Co.  T.  Ninth  Xat.  Bank,  147  U.  S.  01, 18  Sup. 
Ot  267.  The  individual  view  of  the  writer 
Is  that  the  fiih:  and  reasonable  construction 
of  the  commissioners'  repoet  is  that  the  no- 
tice was  writtai  out,  dated,  and  signed  by  the 
commisslcmers  on  the  2Sth  day  of  June;  that 
It  was  first  published  In  the  newspaper  on 
the  1st  day  of  July,— only  29  days  before  the 
board  conv^wd;  that  the  sabscquent  redtal. 
that  it  was  first  published  for  30  days  before 
the  time  fixed  tbr  laying  off  the  route,  is  not 
sufficient  to  overcome  the  statement  that  it 
was  published  on  the  1st  day  of  Jtdy;  that 
the  two,  taken  together,  show  that  the  com- 
missioners committed  an  error  in  their  com- 
putation of  time,  by  including  both  the  day 
of  the  first  publication  and  of  the  meeting  of 
the  commissioners  to  condemn  the  land.  It 
is  not  shown,  whether  the  Sumner  County 
Standard  waa  a  daily  or  a  weeldy  paper.  If 
it  was  a  weekly  paper,  then,  if  the  recital 
that  It  was  published  on  the  Ist  of  July  is 
true.  It  follows  that  a  iwtice  dated  the  2Sth 
day  of  June  could  not  have  been  pubUshed 
30  days  before  the  30th  day  of  July.  It  Is 
claimed  that  no  question  was  raised  on  the 
trial  as  to  the  sufficiency  of  the  notice,  but 
that  the  contention  there  was  that  the  rlgbt»« 
of  the  mortgagee  coifid  not  be  cut  off  by  the 
condemnation  proceedings  without  oompciisu- 
tlon  having  been  awarded  to  him,  and  that 
this  position  was  abandoned  because  at  the 
decision  In  Goodrich  v.  Commissions^  47 
Kan.  355,  27  Fac.  lOOtf.  The  fact  that  no 
proof,  aside  from  the  commissionors*  report, 
was  offered  as  to  the  time  when  the  first  pub- 
lication was  In  fact  made,  would  seem  to 
support  this  claim.  Upon  the  oonstructloD 
of  the  reiHirt  of  the  comnilRsloners  by  the  ma- 
jority of  the  court,  the  Judgments  In  both 
cases  are  affirmed. 

JOHXSTOX,  J.,  concurs.  ALIiEX,  J.,  dis- 
sents. 

HOSTOX,  C.  J.  I  concur  in  the  affirm- 
ance of  the  Judgment  of  the  district  court, 
for  the  reasons  Ktated  in  the  foregoing  opin- 
ion and  several  others.  If  the  notice  referred 
to  waa  not  published  for  30  days  before  tlie 
time  fixed  for  laying  off  the  right  of  way,  ns 
stated  In  the  official  report  of  the  commis- 
sioners, It  could  have  been  shown  by  plaintiff 
below,  outside  of  the  writtfoi  report  I'liou 
the  Judgment  rendered,  and  the  action  of  the 
comuiissloners,  all  the  presmuptions  are  fa- 
vorable to  the  regularity  ot^e  procciediugs 
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of  oondemnatlaD,  and,  1b  tbe  abseoce  of  anj 
evidence  allnnde  the  written  report,  it  can- 
not be  said  the  proceedings  were  Irregular. 
If  there  waa  any  evidence  existing  showing 
the  leqnislte  notice  waa  not  given.  It  Is 
strange  It  yrua  not  offered  upon  the  trial, 
after  the  report  was  received  as  prima  fade 
evidence.  19  Am.  &  Bng.  Enc.  Law,  42-CO; 
Mulr  T.  City  of  Glasgow  Bank,  4  App.  Oaa. 
356;  Knox  V.  Ninth  Nat  Bank,  147  U.  B. 
01-07.  13  Pae.  267;  19  Am.  &  Bng.  Bnc. 
Law,  43.  See.  also,  Goodrich  v.  Cfumnis- 
stoneiBb  47  Kan.  355,  27  Pac.  1006.  If  the 
Sumner  Gonnty  Standard  vaa  a  dally  paper. 
then  was  anffldntt  time  from  the  28th  of 
Jane  Cor  SO  days*  pnblicati«i  before  the  80th 
day  of  July,  and  the  record  contains  the  pos- 
itive ^tanmt  that  the  notice  was  published 
30  days  before  JtOy  30,  18S7.  Again,  it 
would  be  unfair  to  the  trial  court  to  dispose 
of  this  esse  in  this  court  npon  the  InmtfBcies- 
cy  of  the  notice.  If  that  matter  was  not  {re- 
sented on  the  trial. 


Tn  re  SIMS. 
(Supreme  Court   of  Kaiu^aB.   July  G.  1S84.) 

COXSTITUTIOXAL  LaW— COSTEMPT—POWSBS  OF 
COCXTr  ATTORXaTS. 

Paragraph  2543  of  the  General  Statutes 
of  1888,  so  far  as  It  attempta  to  confer  on 
rounty  attwueys  the  power  to  commit  witnoeses 
fur  contempt  oa  account  of  a  refusal  to  be 
»tn-orn  or  testify  as  provided  iu  this  scctiun,  is 
anconstftutional  and  void. 
(Syllabus  by  the  Court.) 

Application  of  J.  D.  Sims  for  a  release  on 
habeas  CfHpns.    Petitioner  discharged. 

Oscar  FoQst  ft  Son,  for  petitioner.  A.  H. 
Campbeill  and  Ewing  &  Bennett,  txx  respond- 
ent 

AXiIjEIN,  J.  lie  petitioner  was  restrained 
of  his  liberty  by  the  dieriff  of  Allen  county, 
nnder  a  commitment  issned  by  flie  county 
attorn^  for  reftnal  to  answer  qnestlons  pro- 
pounded to  talm  touching  violations  of  the 
prohibitory  liquor  law.  Paragraph  2543  of 
the  Qenml  Statutes  of  1889  makes  It  the 
duty  ot  the  county  attwney.  when  notified 
of  any  Ttt^tlon  of  the  prohibitory  law,  to 
Issoe  talB  snbporaia,  commanding  witnesses  to 
appear  b^re  him,  to  swear  sndi  witnesses, 
examine  them,  rednce  their  testimony  to 
writlnjri  and  cause  it  to  be  subscribed  such 
witnesses,  and  expressly  authorizes  the  coun- 
ty attorney  to  punish  tor  ctmtempt  any  wit- 
nesses disobeying  hla  process  or  refusing  to 
answer  questions.  If  the  testimony  so  taken 
disdoses  the  fttct  that  an  offense  has  been 
committed,  he  Is  required  forthwith  to  file 
the  statements  of  fixe  witnesses  with  his 
complaint  or  Information  against  the  person 
having  committed  the  ofTcnse,  and  thereupon 
to  proceed  with  the  prosecution  of  the  of- 
fenda-. 

The  single  question  presented  for  our  con- 


sidwatlon  Is  whether  that  portion  of  the 
statute  which  authorizes  the  county  attorney 
■to  punish  as  for  contempt  Is  in  vitdatlon  of 
the  constitution  of  this  state.  Nothing  la 
more  firmly  fixed  In  the  governmental  sys- 
tems of  all  BngUsh-spcoklng  countries  than 
the  division  of  powers  between  the  three 
great  departments  of  government— the  execu- 
tive, legidative,  and  JudidaL  The  question 
before  us  is  whether  the  legislature  has  pow- 
er to  confer  on  an  esKcutlve  officer,  charged 
with  the  duty  of  searching  out  violations  of 
the  law,  inquiring  Into  the  fitcts,  iostltutiu^ 
and  carrying  on  prosecutions  for  violations 
of  the  criminal  laws  of  the  state,  the  power, 
at  the  same  time  and  as  ancillary  to  the 
performance  of  his  duties  as  a  prosecuting 
c^lcer,  to  commit  persons  to  jail  as  for  a 
contempt  of  his  authority.  That  a  proceed- 
ing to  punlab  for  contempt  is  in  its  nature 
a  criminal  proceeding  has  been  directly  de- 
cided by  this  court  (State  v.  Dent,  29  Kan. 
410^,  as  weU  as  by  the  courts  of  otlier  states 
(Oartwrigbt's  Case,  114  Masa  230;  Pntcr- 
baugh  V.  Smith  [IU.  Snp.]  23  N.  E.  428).  The 
right  to  ai^peal  from  an  order  punishing  for 
a  contempt  has  been  freqnoitly  recognised 
by  this  court  Peyton's  Appeal,  12  Kan. 
388;  In  re  Dalton,  46  Kan.  253,  26  Pac.  873; 
State  T.  Henthoru,  46  Kan.  618,  26  Pac.  937; 
State  V.  Vincent  46  Kan.  618,  26  Pac.  930; 
In  re  Nickell,  47  Kan.  734,  28  Pac.  1076;  In 
re  Notman.  47  Kan.  771,  28  Pac.  1104;  In  xc 
Harmer,  47  Kan.  262,  27  Pac.  1004;  State 
V.  Dureln,  40  Kan.  695.  27  Pac.  148.  An 
appeal  to  a  superior  court  can  only  be  taken 
from  a  judicial  dedsion;  never  from  one  in- 
volving merely  executive  or  legislative  discre- 
tion. Fulkenron  v.  Oommlsdoners,  81  Kan. 
135,  1  Pac.  261;  Kent  v.  Board,  42  Kan.  534, 
22  Pac.  610.  In  committing  the  prisoner  for 
contempt,  the  count?  attorney  therefore  de- 
cided a  case  in  Its  natnre  criminal,  and  in 
making  such  decision  assnmed  to  act  In  a 
Judidai  capacity,  rniat  the  statote  referred 
to  gives  him  this  power  In  tmna  Is  clear. 
Is  the  statute  valid?  The  cases  of  In  re 
Abeles,  12  Kan.  451,  and  In  re  Merkle,  40 
Kan.  27,  19  Pac.  401,  are  dted  In  suppcoi:  of 
the  proposition  that  power  to  commit  for 
contempt  may  be  gtven  to  other  than  a  Judi- 
cial officer,  and  it  Is  said  that  it  is  not  nec- 
essary in  order  to  confer  judicial  power  that 
the  leglslatnre  lAould  first  in  terms  create 
a  court  The  constitution  of  this  state  pro- 
vides tiiat  "the  judicial  powtr  of  ttils  state 
shall  be  vested  In  a  supreme  court  district 
courts,  probate  courts,  justices  of  the  peace, 
and  such  other  courts  Inferior  to  the  supreme 
court  as  may  be  provided  by  law."  Section 
1,  art.  8.  The  le^slature  thei-eforo  Is  at 
liberty  to  confer  judldal  power,  and  to  create 
courts  Inferior  to  the  sujK-eme  court  It  may 
be  conceded  that  the  legislature  may  confer 
judldal  power  on  an  individual  who  also 
fills  an  executive  ofl5ce.  The  prior  decisions  of 
this  court  go  no  further  than  this.  The  point 
here  Involved,  whetha  executive  and  judidi^ 
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power  may  be  mingled  and  combined,— may 
be  ezerclaea  by  the  same  ponon  at  tbe  aame 
time  and  In  the  same  proceeding,— baa  nerer 
yet  been  dedded     tlilB  court 

The  eonnty  attorney  Is  peoiliairly  an  ecee- 
nUve  officer.  He  la  not  only  aulborlzed  to 
ai^ear  on  behalf  of  the  state,  and  prosecate 
all  criminal  cases  arising  In  his  county,  but 
it  la  tale  du^  to  do  so;  and  the  act  concern- 
ing tin  sale  of  Intoxicating  llqoora  imposes 
on  blm  the  apedflc  dnty  of  making  Inqidries 
and  biTeattgattons  for  the  pmpose  of  detec^ 
Ing  Tlolations  of  the  prohlbitcffy  law,  to  com- 
pel wltneasea  to  testify,  to  reduce  their  state- 
ments to  writing,  to  canae  tb«n  to  be  uHgaeH 
by  Uie  wltnedses,  to  ffle  them  In  Oe  district 
<ff  otber  ooort  baring  Jnrlsdictlon,  and  wltb 
them  hla  complaint  or  inftmnatlon  charging 
offenders  with  sodi  offenses  as  the  testimony 
shows  tbey  are  guilty  oC  In  an  these  pro- 
ceedings the  county  attcmtey  acta  aa  an  ad- 
mlnlatratlTe  offlco',  ^oaeeutlng  (m  behalf  of 
ISie  pelade.  It  Is  Cor  tbe  pm^ose  oi  aiding 
Urn  in  the  ^fectnal  exeentlon  of  this  duty 
that  the  power  to  commit  for  contempt  Is 
given  blm.  It  is  given  to  him,  not  aa  a.  Jn- 
didal  officer,  but  as  coonly  attorney,  and  for 
tbe  Ttty  pmiKMW  of  aiding  him  In  perform- 
ing tbe  duties  ot  that  office.  Such  a  com- 
bination of  powers  la  not  In  aocwdance  with 
the  theory  of  our  government,  nor  with  the 
orderly  administration  of  Justice  as  admin- 
istered to  tbia  country  and  in  England.  The 
power  to  punish  for  contempt  is  never  exer- 
daed  except  by  legislative  bodies  or  judicial 
officers.  Whltcomb'a  Cas^  120  Mass.  118; 
Longenberg  v.  Decker  (Ind.  Sup.)  31  N.  B. 
100;  KUboume  v.  Thompson,  103  U.  S.  lOS; 
Attorney  Goteral  v.  McDonald.  S  Wis.  703. 
It  Is  sou^t  to  distinguish  the  case  before 
us  from  those  cited,  because  of  provisions  in 
the  constitutions  of  Wisconsin  and  Indiana 
witb  reference  to  the  separation  of  executive 
and  Judicial  powers.  We  think,  however, 
that  In  our  constitution  these  powers  are  as 
clearly  separated  as  though  the  framers  of 
the  constitution  had  said  so  in  terms.  It 
needs  but  a  suggestion  to  show  that  the  com- 
bination of  executive  and  Judicial  powers 
may  become  tyranny  at  once.  Tbe  ad- 
vancement In  the  science  of  govmiment 
made  In  modern  times  is  due  to  the  separa- 
tion of  the  three  great  coordinate  depart- 
meota.  If  the  legislature  may  confer  on  tbe 
county  attorney  one  of  the  highest  and  most 
distinctive  attributes  of  Judicial  power,— 
that  of  punishing  for  contempt,--to  aid  blm 
to  ascertaining  from  witnesses  tbe  facts  with 
reference  to  violations  of  law,  might  the 
legislature  not  also  confer  on  any  attorney 
the  power  to  examine  witnesses  in  dvll  cases 
in  the  same  manner,  and  to  commit  them  for 
contempt  if  they  refuse  to  answer  his  ques- 
tions? Might  It  not  also  give  to  any  execu- 
tive officer,  from  the  governor  down,  the  pow- 
er to  subpoena  witnesses  to  inform  his  Judg- 
ment, and  to  aid  him  In  any  executive 
decision  or  determination?  And,  U  the  rule 


la  established,  can  It  be  doubted  that  the  dt* 
Tlslon  between  executive  and  Judicial  trices 
will  be  completely  broken  down,  and  aU  con- 
atitutional  barriers  removed  from  those 
fbrms  of  oppression  vhldi  have  alw^  a^ 
tended  this  combination?  In  this  very  case 
the  county  attwney,  as  a  pvosecntlng  crfBcer. 
Issued  his  subpoena.  When  the  witness 
came  before  him,  as  a  proseentlng  officer,  h« 
aslced  blm  a  question.  When  tbA  witness 
refused  to  answer,  he  at  once  passed  on  his 
own  rljfht  to  ask  the  question,  on  Its  pertl- 
nency  and  propriety,  Judicially  determined 
that  he,  as  ^roseeoting  at^vn^,  bad  asked 
a  propa  question;  and,  aa  a  Judicial  officer, 
declared  and  detormined  that  the  witness 
was  guilty  of  a  Jndldal  cuitanpt  hi  reus- 
ing to  answer  tiie  question  which  be  himself 
bad  asked  as  »  prosecuting  atfeomor.  This 
is  a  commingling  and  oonfosbig  oi  execntlTe 
and  Jndldal  fnnctkms  In  a  manner  Inoom- 
pattUe  witb  the  constitution,  otmoxloas  to 
ite  whole  spirit  and  to  the  i^rit  of  £ree  In- 
stitutions, and  tbe  act  to  Uiat  extent  Is  void. 
The  petitioner  will  be  discharged. 

HORTON,  a  J.  (ocmcorrlng  spedally). 
Paragraph  Oen.  Bt  1889,  oonfera  npon 
county  attorneys  of  the  states  when  notifled 
of  any  violation  of  the  provisions  of  the  pro- 
hibitory liquor  law,  the  power  to  Inquire  In- 
to such  violation,  and  for  that  purpose  Ibey 
are  authorized  to  iasne  subpoffiiaa  for  any 
person  they  brieve  has  Information  at 
knowledge  thereof  to  appear  before  them 
and  testify,  l^e  testimony  in  every  case 
must  be  reduced  to  writing  and  rigned  by 
the  witness,  tbe  same  aa  a  deposition  In  a 
civil  cause.  Power  Is  also  attempted  to  be  am- 
f  erred  upon  county  attonwys  to  Imprison  any 
witness  for  refusal  to  testify  concerning  any 
violation  of  the  stetute,  when  required  to  do 
sa  Laws  188S,  c.  Iti,  |  8.  Paragraph  2(43 
further  provides  that.  If  the  testimony  taken 
dlsdoses  any  offense  haa  been  committed 
against  the  provisions  of  tbe  statute,  the 
county  attorney  taking  the  testimony  must 
file  the  statement  of  the  witness  and  a  com- 
plaint or  information  against  the  offender  in 
some  court  of  competent  Jurisdiction.  Tbe 
complaint  or  information  may  then  be  veri- 
fied by  the  county  attorney  upon  informa- 
tion and  belief.  AU  of  the  provisions  of  the 
statute  are  for  the  purpose  of  assisting  coun- 
ty attorneys  In  procuring  testimony  tcx  viola- 
tions of  the  act,  and  in  preparing  their  cases 
for  successful  prosecution  in  the  court.  So 
far  as  the  power  conferred  by  the  statute  is 
ministerial  or  administrative,  it  is  constitu- 
tional, and  must  be  obeyed;  but,  If  a  wi^ 
ness  refuses  to  testify,  I  do  not  think  county 
attorneys  have,  or  ought  to  have,  tbe  power 
to  Imprison  such  a  witness  for  contempt. 
County  attorneys  are  executive  or  adminis- 
trative officers,  but  the  power  attempted  to 
be  conferred  upon  them,  or  any  other  offlcar 
taking  depositions  or  testimony,  to  commit  a 
witness  fur  refusing  to  answar ,  l»  Jndldal  lo 
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cbaracter.  EUbonnie  t.  OAompooD,  103  U. 
S.  60a  it  the  statnte  is  oonatitatloiial  and 
opeD  to  no  legal  objection,  county  attorneys 
taave  the  power  to  ask  questions  of  the  vrit- 
nefises  brought  before  them,  and  then  to 
pass  upon  the  competency  or  pertinency  of 
the  same,  and,  If  tiie  witness  refuses  to  an- 
sww,  to  imprieoa  him  In  the  county  Jail, 
there  to  remain  until  he  submits  to  testify. 
It  Is  an  old  maztm  of  the  law  that  "no  man 
can  be  a  Judge  In  his  own  cause."  This  wise 
maxim  la  InCrlxiged  upon  by  conferring  on  a 
prosecuting  attorney  Judicial  power  to  com- 
mit a  witness  called  before  him  to  testify  in 
a  case  which  he  Is  preparing  for  trial,  or  in 
which  be  proposes,  if  his  Investigation  war- 
rants, to  flle  a  complaint  or  information.  In 
such  a  proceeding,  on  the  examination  of  a 
witness,  the  prosecuting  attorney  has  a  pe- 
cuniary, professional,  and  official  Interest. 
He  Is  not  acting  disinterestedly.  The  stat- 
ute would  be  very  similar,  and  liable  to  like 
objection.  If  It  authorized  notaries  public  and 
attorneys  at  law  to  personally  take  deposi- 
tions or  perpetuate  testimony  In  actions  they 
were  Intending  to  commence  for  other  par- 
ties. In  a  civil  action  no  deposition  or  af- 
fidavit can  be  taken  before  a  relative  or  an 
attorney  of  either  party,  or  before  any  one 
Interested  In  the  event  of  the  proceeding. 
Civ.  Code,  S  350;  Foreman  v.  Carter,  9  Kan. 
asi;  Warner  v.  Warner,  11  Kan.  121.  The 
lule  in  criminal  coses  ought  to  be  as  strict 
The  legislature  has  full  authority  to  con- 
fer the  power  to  Imprison  a  witness  for  con- 
tempt, prescribed  In  paragraph  25^,  upon 
jostices  of  the  peace,  probate  Judges,  notary 
publics,  clerks  of  courts,  or  on  any  Individ- 
ual not  the  prosecuting  attorney  or  Inter- 
ested In  the  proceeding.  I  fully  concur  In 
the  Judgment  pronounced  In  Re  Clayton,  59 
*:onn.  510,  21  Atl.  1005,  but  some  of  the 
reasons  given  are  not  satisfactory  to  me. 
In  that  case  the  examination  was  taken  be- 
fore a  police  Judge,  not  before  a  prosecuting 
attorney  or  any  one  interestedlncommencmg 
criminal  proceedings  upon  the  testimony 
which  It  was  sought  to  compel  the  witness 
to  disclose.  I  am  of  the  opinion,  as  ob- 
lerved  In  that  case,  that  "it  Is  the  duty  of 
all  good  citizens,  when  legally  required  so 
to  do.  to  testify  to  any  facts  within  their 
knowledge  afi!ectlng  public  interest,  and  no 
one  has  a  natural  il^t  to  be  protected  In 
his  refusal  to  discharge  this  duty.  Public  poli- 
cy does  Hot  forbid,  but,  on  the  contrary,  often 
requires,  legislation  to  facilitate  the  admin- 
istration of  Justice."  But  the  power  to  com- 
pel a  citizen  to  testify  should  be  exercised 
legally,  not  unconstitutionally.  If  this  rul- 
ing ^all  In  any  way  Interfere  with  full  and 
successful  Investigations  on  the  part  of  coun- 
ty iittorneya  of  violations  of  the  provisions 
of  the  prohibitory  liquor  law.  It  can  be  rem- 
edied speedily.  The  legislature  will  convene 
In  a  few  months,  and  the  power  to  Imprison 
recusant  witnesses,  attempted  to  be  con- 
ferred upon  county  attorneys  by  paragraph 


2&43,  may,  as  before  stated,  be  constltu> 
tlonally  and  legally  Imposed  upon  any  officer 
or  Individual  not  the  county  attorney  or 
othei'wiae  Interested  In  the  proceeding.  My 
attention  has  been  called  recently  to  the 
case  of  De  Camp  v.  Archibald  (Ohio)  35 
N.  B.  1050,  ruling  that  the  power  to  commit 
a  person  for  contempt  for  refusing  to  an- 
swer Is  not  Judicial  In  character.  That  de- 
cision, although  made  by  an  able  court,  is 
not  supported  by  logical  reasoning.  Is  not 
In  line  with  our  own  decisions,  and  Is  op- 
posed to  the  great  weight  of  authority. 

JOHNSTON,  J.  (concurring  specially).  In 
the  enactment  of  the  provisions  authorizing 
the  county  attorney  to  make  prellminaiy 
Inquiry  as  to  the  commission  of  offenses,  the 
legislature  appears  to  have  proceeded  upon 
the  theory  that  the  duties  Imposed  and  pow- 
er conferred  In  that  respect  were  not  Judi- 
cial in  character.  If  they  were  executive  or 
merely  quasi  Judicial  in  their  nature,  the 
objections  urged  against  the  statute  would 
be  without  force;  ■  and  the  fact  that  they 
were  imposed  and  conferred  upon  an  exec- 
utive officer  indicates  the  legislative  view, 
and  may  be  some  argument  that  they  are 
not  Judicial.  Some  of  the  steps  in  the  pre- 
liminary inquiry  are  clearly  the  exercise  of 
executive  functions,  and  whether  or  not  any 
of  them  are  judicial  must  be  determined 
from  their  nature,  rather  than  from  the  po- 
sition or  station  of  the  one  by  whom  the 
act  is  to  be  performed.  Assuming  that  the 
authority  to  punish  for  contempt  was  an 
incident  to  the  exercise  of  executive  power, 
the  legislature  vested  it  In  the  county  at- 
torney; and  this  is  not  to  be  wouderud  at, 
in  view  of  the  fact  that  the  supreme  court  of 
Ohio,  in  a  recent  case,  has  determined  that 
the  exercise  of  such  authority  Is  not  the  ex- 
ercise of  Judicial  power.  De  Camp  v.  Archi- 
bald (Oliio)  35  N.  E.  1056.  Although  I  en- 
tertain the  highest  respect  for  that  tribunal, 
I  am  uuable  to  reach  the  same  conclusion. 
The  authority  to  hear  and  determine  a  con- 
trovei'sy  upon  both  the  facts  and  the  law 
Is  judicial  power.  When  the  witness  re- 
fuses to  answer  the  question  proposed,  the 
county  attorney  must  then  determine  upon 
the  propriety  of  the  question,  and  whether, 
under  the  circumstances,  an  answer  should 
be  compelled.  At  tlxat  stage  of  the  proceed- 
ings au  Issue  is  formed,  and  a  controversy 
arises  betwtK'U  the  state  and  the  witness. 
A  couti-'inpt  of  court  Is  a  substantive  crim- 
inal offense,  and  to  adjudicate  a  case  of 
contompt,  and  to  impose  punishment  for 
such  offense.  Is  generally  said  to  be  the 
highest  exercise  of  Judicial  power.  Tlie  coun- 
ty attorney  not  only  Inquires  and  decides, 
but  he  is  given  full  power  to  enforce  his 
decision,  and  tliat  by  one  of  the  most  severe 
methods  known  to  the  law.  The  authority 
,  to  try  one  accused  of  a  criminal  offense, 
pronounce  judgment  aghlust  him,  and  en- 
force that  Judgm^t  by  Imprisonment,  is 

Digitized  by  Google 


138 


FAGIFIC  B£POBTEIB.yoL.  37. 


surely  an  exerdse  of  Judicial  power.  Itt 
then,  the  power  la  to  be  regarded  oa  Judi- 
cial, It  can  only  he  ezerdsed  by  one  of  the 
trlhunala  mentioned  In  section  1  of  article 
3  of  the  constitution.  Unda  this  conslltution- 
al  proTlsion,  the  legislature  may  Test  Judi- 
cial power  in  such  courts  as  It  may  see  flt 
to  create,  provided,  only,  that  th^  are  In- 
ferior to  the  supreme  court  Can  the  county 
iittomey  be  regarded  as  a  "court,"  within 
the  meaning  of  this  constitutional  prorlBlonf 
The  contention  of  the  state  that  the  legia* 
lature  may  create  a  courts  or  confer  Judi- 
cial power,  without  designating  the  tribunal 
created  as  a  coturt,  must  be  conceded.  Ma- 
lone  T.  Murphy,  2  Kan.  250;  State  t.  Toung, 
3  Kan.  445.  I  am  unable,  howerca*,  to  sus- 
tain the  portion  of  the  petitioner,  and 
liold  that  the  vesting  of  Judicial  power  In 
an  executive  officer,  and  requiring  him  to 
perform  both  executive  and '  Judicial  func- 
tlons,  is  a  sufllclent  objection  to  the  statute. 
It  Is  highly  lmp<Miaiit  to  separate  the  legis- 
lative, Judicial,  and  executive  functions,  and 
that  the  officer  of  one  department  should  not 
exercise  the  functions  conferred  upon  an- 
other. Under  our  system,  however,  the  ab- 
solute independence  of  the  departments  and 
the  complete  separation  of  the  powers  is  Im- 
practicable, and  was  not  intended,  "It  is  true, 
wltii  some  exceptions,  that  I2ie  legislature 
cannot  exercise  Judicial  or  executive  power, 
that  the  courts  cannot  exercise  legislative  or 
executive  power,  and  that  the  executive  de- 
partment cannot  exercise  legislative  or  Judi- 
cial power;  but  It  Is  not  true  that  they  are 
entirely  separate  from  each  other,  or  Inde- 
pendent of  each  other,  or  that  one  of  them 
may  not  in  some  Instances  control  one  of 
the  othon."  Martin  v.  Ingham,  38  Kan. 
054,  17  Pac.  162.  The  governor  has  been 
vested  with  some  Judicial  functions,  and  the 
legislature  acts  Judicially  when  it  tries  a 
charge  of  cfmtempt,  and  adjudges  ptmish- 
ment  therefor.  Ministerial  duties  have  been 
placed  upon  courts,  and,  while  scrupulous 
care  should  be  used  to  prevent  an  officer  of 
one  department  ftom  Intruding  to  any  ex- 
tent upon  the  duties  conferred  upon  an 
officer  of  another  department,  nothing  In 
our  state  constitution,  as  there  la  In  that 
of  some  other  states,  prevents  the  vesting 
of  more  than  one  function  in  a  single  indi- 
vidual. Illustrations  of  conferring  more  than 
one  of  these  powers  upon  the  same  person 
are  numerous.  It  has  been  held  tiiat  the 
mayor  of  a  city  of  the  second  class  might, 
while  acting  as  mayor,  exercise  the  powers 
of  a  court,  although  the  statute  did  not  in 
terms  create  him  a  court  Prell  v.  McDon- 
ald, 7  Kan.  ^6.  Judicial  powers  have  been 
conferred  on  county  commissioners  and  cor- 
oners, whose  duties  are  mainly  ministerial. 
Probate  judges,  whose  duties  are  mostiy  Ju- 
dicial, have  bad  conferred  upon  them  many 
ministerial   duties,   and   legishitlon  giving 
such  powers  has  been  upheld.  In  re  John- 
son, 12  Kan.  102 ;  Intoxicating  Liquor  Cases, 


26  Kan.  TVO.  Ofb&f  tavtanoea  might  be 
cited,  but  these  are  snffidoit  to  show  that 
the  l^iialature  may  confer  Judicial  powers 
upon  an  executive  cSlcet,  provided  such 
dutiM  axe  not  Inconsistent  with  tboM  re- 
quired of  such  officer.  No  case  has  bem  sos- 
talned,  however,  whore  tiie  new  duties  con- 
ferred upon  an  <^cer  were  incompatible 
with  those  already  imposed  by  such  office. 
When  the  petlticmer  refused  to  answer  the 
question,  and  a  controveny  arose,  he  was. 
In  effect,  accused  of  an  offense.  The  state 
was  the  plaintiff,  and  the  petitiona  the  de- 
fendant The  coun^  attom^y^  Is  the  rep> 
resentative  of  the  state,  and  required  to  ap- 
pear In  all  prosecutions  tn  Its  behalf.  When 
the  issue  was  thus  formed,  the  positions 
of  county  attorney  and  Judge  became  antag- 
onistic, and  the  duties  of  the  respective 
places  Incompatible.  It  Is  not  within  the 
powN*  of  the  legislature  to  make  a  Judge 
an  arbiter  in  bis  own  cause,  and  to  give  an 
attorney  for  pne  of  two  adverse  parties  the 
power  to  detennlne  the  controversy  Is  wholly 
inconsistent  with  our  system  of  Jurispru- 
dence. The  legislature  has  not  clothed  the 
county  attorney  with  the  paraphernalia  of 
a  court,  and  It  does  not  aeem  to  have  be<ai 
Its  purpose  to  Invest  him  with  the  attri- 
butes of  a  Judicial  tribunal.  Manifestly,  it 
proceeded  upon  the  theoiy  tiiat  the  powers 
conferred  were  snch  as  might  be  carried  out 
by  an  executive  officer,  and  are  not  "Judi- 
cial," within  the  meaning  of  tbe  constitu- 
tion. As  that  view  cannot  be  sustained,  and 
as  the  authority  to  punish  for  contempt 
must  be  r^rded  as  the  exo-dse  of  Judicial 
power,  it  follows  that  tile  statute  cannot  be 
upheld. 


STATE  V.  HOFFMAN. 
(Supreme  Court  of  Kansas.  July  9,  18M.) 

LASCEK  T — Indi  CTMEST  — EVI DBNCE— POSSESSION 

OF  Stolen  Goods. 

1.  An  information  for  grand  larcmy  de- 
acribiOK  the  ^operty  talcen  as  four  head  of 
"neat  oattle"  is  suflioiently  specific. 

2.  The  rule  announced  in  tlie  case  of  State 
V.  Cassady,  12  Kan.  550.  that  "the  possession 
of  stolen  property,  reomtiy  after  it  is  stolen,  is 
prima  fade  evidence  of  guilt,  and  if  unex- 
plained may  be  sufficient  of  itself  to  warrant  a 
convintion,  followed. 

3.  The  evidence  in  the  case  examined,  and 
hdd  sufticient  to  sui^rt  the  verdict  of  guilty, 
and  tlie  scutcuc-e  pruuounced  thcieou. 

(Syilabua  by  tlie  Court.) 

Appeal  from  district  court,  Chase  County; 
Luden  Earle,  Judge. 

WUlIam  Hoffman  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

Thomas  H.  Grisham  and  Madden  Bros., 
for  appellant  John  T.  Llttie,  Atty.  Gol, 
and  F.  P.  Cochran,  for  the  state. 

HOBTON,  C.  J.  The  def«idant  was  con- 
victed of  grand  larceny,  and  sentenced  to 
the  penitentiary  of  the  state*  for  Om  term 
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of  two  years  and      months.   He  appeals. 

1.  It  la  Insisted  tliat  the  information  for 
grand  larceny  was  defective;  that,  instead 
of  charging  the  taking  of  four  head  of  "neat 
cattle,"  it  should  have  charged  the  taking 
of  four  steers.  In  supptN't  of  this,  it  is  said 
that  the  term  "neat"  may  mean  "nice,"  or 
"dean."  We  think  the  description  in  the 
indictment  sufilcieutly  specific.  "Neat  cat- 
tte."  in  the  statute  describing  the  offense 
of  grand  larceny,  and  in  the  laformatioa, 
do  not  mean  "nice,"  or  "dean."  "Neat  catr 
tie  '  are  animals  of  the  genus  bos,  aa  dis- 
tinct from  horses,  sheep,  and  goats.  Bish. 
Cr,  Proc.  {  700;  Johnson  v.  State,  1  Xex. 
App.  U8;  Hubotter  v.  State.  32  Teat.  «»; 
People  T.  Winkler.  9  CaL  234. 

2:  It  Is  next  insisted  there  was  a  total 
failure  of  proof  that  the  defendant  was 
guilty  of  the  larceny  charged  In  the  Infor- 
mation. In  view  of  the  general  verdict 
of  guilty,  and  the  approval  thereof  by  the 
trial  court,  all  of  the  evidence  must  be 
coDSldered  In  Its  most  favorable  light  to 
sappcMt  tiie  conviction.  We  are  of  the  opin- 
ion that  the  evidence  waa  anffldfflit  to  Jiuti* 
1^  the  Tercet  and  swteuce. 

It  appean  from  the  record  that  in.  Jun^ 
isaa,  jQlbiB  Pansram,  living  In  Cham  conn- 
ty,  in  this  state,  was  the  ownw  of  four  de- 
horned steers,  all  tiuree  year  cMa,  and 
branded  with  a  "box  P"  on  the  left  hip. 
One  (rf  tliMn  was  a  dun  color,  two  wt-re 
spotted,  and  one  red.  One  of  them  bad  a 
bole  In  the  ear.  If  any  of  the  others  had 
lutes  In  thehr  ears,  Pansram  had  not  noticed 
it.  He  bought  them  from  a  man  named 
Scbnltz,  marked  as  they  were.  He  miwtfd 
the  cattle  trom  his  pasture,  in  Chose  county, 
on  the  morning  of  June  'M,  1893.  The  llrst 
part  of  July,  1883,  be  found  all  oi  theui, 
except  the  dun  steer,  In  the  possession  of 
Kygger  &  Liggett,  near  Standbury,  Mo.  He 
recognized  bta  three  cattle  from  some  20 
ottier  cattle  in  the  pasttir^  about  100  yards 
from  them.  He  picked  them  out  before 
be  waa  close  oiough  to  see  the  brands,  and 
requested  Kygger,  who  was  with  him,  to 
go  and  examine  the  cattle,  and  ascertain 
If  tli^  were  branded  with  "box  P"  on  the 
left  hip,  as  bis  were.  Kyg^r  made  the  ex- 
amination, and  discovered  that  the  three 
cattle  claimed  by  Ponsram  were  branded 
as  be  had  described,  and  that  they  were 
dehorned.  He  also  found  that  there  were 
no  other  cattle  in  his  yard  with  a  similar 
brand.  The  defendant,  who  is  a  farmer, 
Hved,  in  June,  1803,  about  six  miles  from 
where  Pauzram  kept  his  (»ttle.  He  ship- 
ped IG  head  of  cattle  In  a  car  on  the 
night  of  June  28,  1803,  from  Cedar  Grove, 
In  Chase  county,  to  Vemer  &  Scro^ins, 
a  commission  Urm  at  Kansas  City.  The  de- 
fendant testified  there  were  9  cows  and 
7  steers  In  his  car.  He  accompanied  the 
cattle  to  the  stock  yards  at  Kansas  City, 
about  148  miles  from  Cedar  Orove.  After 
Panzram  missed  bis  cattle,,  he  met  the  de- 


fendant in  the  road,  and  concerning  such 
meeting,  and  the  conversation  between  them, 
testified  as  follows:  "Q.  Did  you  have 
any  words  with  him?  A.  Yes.  sir.  Q. 
State  your  conversation.  A,  Says  I  to  the 
defendant,  'I  uuderatand  you  shipped  some 
cattle.'  He  answered,  'Ytsa,  sir.'  Q.  Had  yon 
then  learned  be  had  shipped  some  cattle? 
A.  Yes,  sir.  I  had  learned  that.  Soys  I, 
'How  did  you  come  out?'  'Oh,  pretty  good.' 
'Make  on  it?'  'Yes;  twenty-seven  dollars 
and  a  half.'  Says  I,  'What  did  you  ship?* 
*Uows.'  'All  cows?'  'Yes,  ail  cows.'  That 
was  alwut  all  of  the  conversation."  The 
cattle  shipped  by  HoCTmau,  which  were  not 
ail  cows,  sa  he  untruthfolly  Informed  Pan- 
azam,  went  to  the  stock  yards  in  car  So. 
61,010,  and  was  the  only  car  load  of  cattle 
be  shipped  to  VM'ner  &  Scroggins  within  a 
year  of  that  time.  The  car.  with  the  cat- 
tle, reached  Verner  &  Scroggins  on  the  mom- 
Ing  of  June  2l»,  1893,  and  they  were  un- 
loaded Into  pen  10.  block  7.  at  the  yards. 
Scroggins  went  with  Hoffman  to  the  pen 
to  see  the  cattle,  and  th^  talked  about  the 
IHioe.  Scroggins  paid  HtHBtman  for  the  cat< 
tie  partly  in  cash  and  partly  by  draft  G. 
H.  Hill  was  the  salesman  for  Verner  & 
Sfootodns.  He  testified  that  Hoffman's  cat- 
tle in  the  pen  consisted  of  8  steera  and  8 
cows,  wblcb  would  make  one  steer  more 
and  one  row  less  than  Hoffman  testified 
to.  mil  sold  the  8  steers,  part  homed  and 
port  dehorned,  aa  the  29th  of  Jnne^  VSOS, 
to  W.  C.  Trower,  a  cattle  speculator,  and 
yrovv  was  at  pen  10  at  tbe  time  ha 
mode  the  purchase.  He  k^t  the  steers 
for  several  doya,  and  then  sold  them  to 
W.  F.  Moore,  with  the  exertion  of  the  dun 
steer,  which  be  k^  a  few  days  aft^wards, 
and  then  sold  that  salmal  with  other  cot- 
fle,  but  did  not  reetdlect  whoe  this  lot  went 
to.  Aftor  Trower  pmitdiaBed  the  8  steers, 
he  moved  them  from  pen  10  to  pen  22,  In 
block  24  of  tbe  stock  yards.  When  Trower 
sold  them  to  Moore,  th^  were  In  pen  22, 
and,  after  Morae  bougtat  them,  he  put  them 
In  pen  13,  Uoek  86,  and  then  shipped  them, 
with  other  catUe.  to  ^gger  ft  Liggett,  at 
Bavenswood.  In  Nodaway  county.  Mo.  Moore 
would  not  buy  the  dun  steer  from  'Trower. 
He  testified  "that  three  of  the  nerta  head 
purchased  were  dehcnned,  were  three  year 
olds,  were  all  branded  alike  on  the  hip 
of  tbe  left  ride,  and  that  two  of  them 
were  spotted  and  white,  and  one  red.**  His 
description  Is  Identical  with  Pansram's. 
cept  that  the  latter  was  better  acquainted 
with  the  brand  of  his  own  cattle.  Moore 
also  testified  that  none  of  the  othw  cattle 
be  shifted  to  Kygger  &  Liggett  with  the 
three  he  hotm:ht  from  Trower  were,  to  the 
best  of  his  optailon,  branded.  He  seriously 
objected  to  the  three  he  purchased,  on  ac- 
count of  being  branded.  Kygger  drove  the 
cattle  from  Savenswood  to  his  pasture,  near 
Standlmry.  where  Pansram  Identified  his 
three  steem-  Tbe  jury  were  .tlur:]QdcM_dr 
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the  credibility  of  the  witnefwea,  and  also 
of  the  weight  of  the  evidence.  If  the  ctI- 
deuee  of  the  state  Is  to  be  believed,  foor 
steers  were  stolen  from  Julius  Panzram 
about  June  26,  1893.  Three  of  them  were 
found,  and  fully  Identified  by  him,  near 
Standbury,  Mo,,  in  the  early  part  of  July, 
1893.  These  cattle,  acc<«dlng  to  the  evi- 
dence of  the  state,  are  the  same  the  de- 
fendant shipped  and  sold  to  Yerner  ft  Scngg- 
Ine  at  the  stock  yards  at  Kansas  Olty, 
which  were  subsequently  shipped  to  ICygger 
&  Liggett.  Hoffman  was  with  the  cattle 
la  pen  10,  block  7,  at  the  stock  yards  In 
Kansas  City,  both  with  Scrogglns  and  Hill, 
who  sold  the  cattle  from  the  pen  as  Hoff- 
man's cattle.  The  objection  to  the  verdict 
upon  the  ground  that  there  was  an  entire 
abs^ce  of  material  facts  necessary  to  l>e 
found  for  a  conviction  Is  not  tenable.  The 
evidence  of  the  state,  If  believed,  not  only 
Identified  the  snbject-matter,— the  steers,— 
bat  also  Identified  the  p^son  In  possession 
of  the  stolen  cattle  soon  after  they  were 
stolen.  There  was  also  othw  evld«ice  that 
the  defendant  was  guilty. 

3.  It  Is  farther  Insisted  that  the  trial  court 
strred  in  Instructing  the  jury,  among  otha 
things,  as  follows:  "That  the  possession 
itf  stolen  pK^erty,  recently  after  It  has 
been  stolra.  throws  upon  the  possessor  the 
burden  of  explaining  such  possession,  and. 
If  unexplained,  may  be  sufficient  of  itself 
to  warrant  the  Jury  In  convicting  the  de- 
fendant of  the  crime  of  grand  larceiy.  Of 
course,  It  must  be  so  recent  after  the  time 
of  the  larceny  as  to  render  It  morally  car- 
tain  that  the  possession  could  not  have 
changed  hands  since  the  larceny."  The  de- 
fwdant  did  not  admit  that  he  took  tba 
steers  owned  by  Panzram  Innocently  or  by 
mistake.  His  evidence  was  a  denial  of  any 
possession  or  knowledge  of  Panzram's  steers. 
He  claimed  that  the  16  head  of  cattle  he 
shipped  to  Kansas  City  beloi^ed  to  him, 
or  members  of  hla  family.  He  made  no 
pretense  that  any  were  purchased  or  ob- 
tained from  Panzram.  This  case,  therefore, 
differs  from  State  v.  Warden  (Mo.)  8  S. 
W.  233,  and  many  similar  cases.  Notwith- 
standing the  conflict  of  the  courts  concern- 
log  the  poasession  of  stolen  property,  we  see 
no  good  reason,  in  such  a  case  as  this,  for 
not  adhering  to  the  rule  of  State  v.  Cassady, 
12  Kan.  550.  A  similar  instruction  was  ap- 
proved In  that  case.  In  1  Greenl.  Ev.  (15th 
Ed.)  S  34.  It  Is  stated  "that  possession  of 
the  fruits  of  crime,  recently  after  Its  com- 
mission, iB  prima  facie  evidence  of  guilty 
possession,  and,  If  unexplained,  either 
direct  evidence,  or  by  the  attending  cir- 
cumstances, or  by  the  character  and  habits 
of  life  of  the  possessor,  or  otherwise,  it  Is 
taken  as  conclusive."  The  possession  of 
the  stolen  cattle  by  the  defendant  was  unex- 
plained, either  by  direct  evidence  or  by 
attending  circumstances.  All  the  other  per- 
sona lyho  bad  possesion  of  or  anything  b>  do 


with  the  stolen  cattlfe  after  they  were  miss- 
ed by  Pansram,  up  to  the  time  he  found 
three  head  of  them  near  Standbnry,  ex- 
plained fnlly  their  possession,  where  they 
bought  them,  and  what  tiiey  paid  fOr  them. 
The  defendant  relied  upon  proof  of  his  good 
character,  not  upon  any  explanation  of  his 
possession,  except  his  absolute  denial  there- 
of. He  offered  evidence  of  his  good  char- 
acter for  honesty  In  the  neighborhood 
where  he  resided.  That  was  a  matter  for 
the  consideration  of  the  jury.  The  court 
so  Instructed  them  in  the  following  language: 
•The  evidence  of  previous  good  character 
is  competent  evidence  In  favor  of  the  party 
accused  of  a  crime,  as  tending  to  show 
he  would  not  be  likely  to  commit  the  crime 
alleged  against  him.  and  in  this  case,  if  you 
believe,  from  the  evldwice,  that,  prior  to 
the  commission  of  the  alleged  crime,  the 
defendant  had  always  borne  a  good  char- 
acter for  honesty  and  a  law-abiding  citizen 
among  his  acquaintances,  and  in  the  n^gh- 
borhood  where  he  lived,  then  this  is  a  fact 
proper  to  be  considered  by  yon,  with  all 
the  other  evidence  In  the  case,  In  determin- 
ing the  question  whethw  the  witnemes  who 
have  testified  to  facts  tending  to  criminate 
him  have  been  mlstakm  or  have  testified 
folsely  or  tmtruthfully;  and  if.  nft«-  a  prop- 
er consideration  of  all  the  evidence  in  the 
case.  Including  that  bearing  upon  his  pre- 
vious good  character,  you  entertain  any  rea- 
sonable doubt  of  the  defendant's  guilt,  then 
yon  should  acquit  him."  We  have  examin- 
ed the  other  alleged  errors.  Including  the 
one  for  a  new  trial  on  account  of  newly- 
discovered  evidence,  but  find  notbiog  sub- 
stantial In  them,  and,  upon  the  whole 
record,  the  judgment  of  the  district  court 
will  be  affirmed.  All  the  Justices  concur- 
ring. 


WETaiOBE       BARKBTT  et  aL  (No.  IV 
282.) 

(Bnpreme  Court  of  Callfomia.  June  26.  1S»1.) 

OaUBLIXO    CflNTKACTS  —  STOCK    PCRCTIASSD  OSI 
Makgisb— AoTioB  TO  Rbcovsh  Monbt  IXIST. 

1.  Money  i>ald  a  hrf>ker  as  marEins  on  stock 
purchased  by  him  with  his  owu  mouey  for  a 
customer,  and  retainrd  ns  necurity  until  sold, 
may  be  rerovereil,  2«  Pao.  883,  followed. 

2.  Asses!4ments  paiil  by  a  broker  oil  stock 
purehnst'd  for  u  castumer.  who  put  up  only  a 
marpiu,  the  stock  beitiK  held  as  security,  cannot 
be  set  off  in  an  action  by  the  customer  to  re- 
cover BQch  mari^s. 

Department  2.  Appeal  from  superior 
cotu-t,  city  and  county  of  San  Francisco; 
Walter  H.  Levy,  Judge. 

Action  by  W.  K.  Wetmore  against  Emmett 
P.  Barrett  and  others  to  recover  money  lost 
In  stock  speculations.  From  a  Judgment  for 
plalntlfT,  and  an  order  denying  a  new  trial, 
defendants  appeal.  Afilrmed. 

W.  T.  iSaggett,  for  appellants.  Boger 
JfAnaon,  te  Teeptnideiit*     ^  . 
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PER  cnBi&U.  nifo  action  wu  ttroii^t 
to  recover  monera  paid  to  IvcberB  In  con- 
sideration of  pturchofles  of  mining  stoc^  on 
margins.  Most  of  the  points  r^sed  aie  pre- 
elsely  those  vtalcb  were  consldovd  In  Oaab- 
man  t.  Boot,  88  Oal  873.  26  Pac  883.  As 
we  are  entlr^  satisfled  vltb  the  conclusion 
there  reached.  It  Is  not  necessary  to  go  over 
the  matter  again.  Defendants  had  printed 
the  tenaa  and  ctrndlttons  npon  which  they 
were  doing  business,  and  reqnlred  plaintiffs 
agent  to  agree  to  than.  Tbcee  printed  terms 
show  that  the  transactions  npon  which  the 
money  was  paid  were  purchases  of  stock  on 
margtus,  within  Gashman  t.  Boot  During 
the  time  d^endaats  hdd  the  stock  as  securi- 
ty fhey  paid  certain  assessments  whMi  they 
now  insist  dionid  be  dedocted*  from  the 
amcnmt  reoorered.  The  answer  contains  no 
dalm  for  a  ae^off,  nor  Is  there  a  plea  of 
payment  or  counterclaim.  No  such  credit 
seems  to  have  been  adced  for  in  tbe  trlai 
court.  Had  there  been  such  a  plea,  howev- 
er, the  contention  could  not  have  been  sus- 
tained. There  was  no  request  made  by 
^alntlff  for  the  payment;  and.  as  the  trans- 
actitn  was  void,  d^endants  did  not  hold  the 
stocks,  upon  which  the  assessments  were 
paid,  for  platntUC,  or  as  security  for  a  debt 
due  from  bin.  The  law  will  not,  therefore, 
Imply  a  reqoeet  to  pay  nor  a  [smmlse  to  re- 
pay. So  far  as  the  statement  shows  any 
Indebtedness  arising  more  than  two  years 
before  the  action  was  commenced,  it  also 
■hows  that  such  indebtedness  was  baaed  up- 
on similar  transactions  to  those  after  that 
period.  We  cannot  presumo.^tbat  any  pert 
of  the  moneys  recovered  were  paid  upon  any 
such  transactions.  No  specification  as  to 
the  Insnfflclency  of  the  evidence  Bug^eiBts 
sQch  point  The  judgment  and  ordw  are  af' 
firmed. 

4Cal.  Unrep.  WT 

JOHNSON  T.  OBEENBEBf}  et  sL  (No.  15,- 
375.) 

(Sapreme  Court  Of  California.  June  26, 

RbVIRW  OS  APPBAI.— CoVrLrCTWO  BvlDSNCB.  - 

Where  there  is  a  sobstantial  conflict  in 
the  testimoay,  with  safficient  i^oof  to  aust&ita 
them,  the  findings  of  the  trial  court  will  not  be 
set  aside. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  Bn- 
gene  B.  Oarber,  Judge.  - 

Action  by  0.  B.  Johnson  to  enjoin  Edwin 
F.  O'Neal,'  as  sheriff,  from'  exteu'ting  a  deed 
to  one  of  defendanta,  B.  Schwartz,  and  to 
enjoin  defendanta  Meyer  Greanberg  and  B- 
Schwartz  from  further  proceedings  In  the 
case  of  defendant  Oreenberg  ae^Inst  defend- 
ant California  Bituminous'  Bock  Company, 
judgment  tor  defendants,  and  plaintiff  ap- 
peals. Aflbmed. 

T.  C  Van  Ness  O^^lcoxon  &  Bouldln,  of 
counsel,  ttx  appellant  Belnsteln  &  Blsnor, 
Graves  &  Graves,  and  B.  F.  Cole,  for  re- 
•pondents. 


PER  OURXAlL  ¥hts  'aCtScoi  was  bnM^ 
to  enjoin  the  defendant  SMwIn  r.  O'Neal,  as 
dieriff  of  ttiB  county  of  San  Luis  Oblqio, 
from  executing  or  delivering  to  defendant  B. 
Schwartz  a  deed  to  certain  luid  situated  In 
said  cotmty  of  San  Imis  OMspo,  the  property 
of  defendant  the  Gallfomla  Ktumlnous  Bock 
Company  (a  corporation),  whldi  lands  werA 
sold  by  said  sheriff  under  an  execution  Issued 
npon  a  Judgment  In  bvw  of  defendant 
Mcy«r  Greenberg  against  California  Bltnmin- 
ons  Bock  Company,  and  also  to  enjoin  de- 
fendants Oreenberg  and  Scihwartfe  from  far- 
ther proceedings  In  the  action  iqion  vrtildi 
said  Ju^rment  was  rendered.  The  flieory  of 
the  amended  complaint  may  be  briefly  stated 
as  A^ws:  The  i^lalntlff  and  dtf  endants  Ii. 
H.  Warden  and  Meytf  Oreenberg  were  the 
awtten  of  the  certain  lands  described  In  tbe 
complaint,  the  title  of  whtdi,  by  common 
oonseDt  stood  In  the  natne  of  Oreenberg;,  bnt 
Mh>  tadd  In  trust  for  his  co-owners,  the  plain- 
tiff being  the  benefldary  as  to  one-fburth 
thereof.  The  corporatlan  defendant  was  or- 
ganized by  them,  aad  the  land  conveyed  to 
such  corporation.  O^ere  went  1,2GI0  Aares 
of  the  capital  stock  of  tfte  corporation,  of 
which  stodtj  plaintiff,  defendants  Warden, 
Greenberg,  and  UnderhUl  each  held  6M 
eharea,  and  defendants  Gravea  00  shares. 
On  January  17,  1881,  defendant  Oreenbe^ 
brougbt  soft  against  the  e(»iMxatl(m  to  re- 
cover 18,166.10  tor  moneir  advanced  iif  lilm 
and  paid  oat  f<ff  tlie  tierpwatlon,  and  on  the 
TOi  of  March,  IflOl,  obtained  Judgment  The 
land  In  Question  was  wAA  ME  Cke  11th  Of 
April,  1891,  under  an  e»cntl<m  issued  on 
Budi  Judgmait  and  purdtased  by  defendant 
B.  Schwarte  for  the  sum  of  about  ^,155.19. 
The  comiAalnant  avers  lAat  tbe  corporation 
defendant  was  not  tndrtrted  to  Greenberg  Va. 
the  sum  of  $8,166.16,  or  any  other  sum  ht 
Inoni^y,  at  the  eommoKement  of  tbe  Mi, 
vnd  that  tbe  action  and  thti  sUe  of  tbe  v^op- 
erty  was  a  Miudnlait  scheme  'on  the  part  of 
defendanta  Greenberg  and  Warden  to  de> 
^fraud  plaintiff  and  the  other  defoidiints  of 
the  i^perty,  and  Hut  the  pnrcliase  thereof 
by  Schwartz  was  the  ben^t  of  Green- 
berg, and  to  procure  the  title  for  him,  and 
that,  thereafter,  Greenberg  and  Warden  vrere 
.0  become  tbe  ownm  thereof,  to  the  exdu- 
Uaa  of  plaintiff  and  tbe  other  defendants; 
that  plaintiff  knew  nothliv  of  tbe  suit  un- 
tn  within  a  month  prior  to  tbe  commence- 
ment of  this  action;  and  that  the  land  Is  of 
the  value  of  950,000.  The  answer  denies  an 
the  allegations  charging  fraud;  avers-  that 
-the  defendant  corporation  was  justly  Indebt- 
ed to  Greenberg;  that  his  claim  was  a  bona 
fide  clalih  and  demand,  as  plaintiff,  who  was 
a  director  of  the  corporatiDn,  w^'knew,  and 
that  he  was  well  aware  of  the  pendency  of 
Greenberg's  action'  against  the  corporation 
within  one  month  after  It  was  broi^ht;  and 
that  the  value  of  the  land  Is  not  In  excess 
of  $10,000.  The  written  findings  fnHy  negsr 
ttve  aU  allegatlona  of  firaud,  an^^  addition 
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Oiereto,  It  te  found  tiiat  all  ttte  allegations 
of  the  answer  are  true,  except  that  as  to  the 
value  of  the  land,  which  Is  found  to  be  ?15,- 
000. 

Upon  the  close  of  the  testimony,  counsel 
for  the  plaintiff  asked  leaye  of  the  court  to 
imend  bis  comidalnt  ao  as  to  charge,  in  eub- 
stance,  that  the  amouot  sued  for  hy  Green- 
ber^,  as  due  him  on  account  of  advances 
made  for  the  corporation,  and  In  payment  of 
the  unpaid  balance  of  the  purchase  price  of 
the  land,  was  not  In  fact  due  him,  but  that 
he,  the  said  Oreenberg,  had  In  fact  borrowed 
the  sum  of  $8,155.15  from  Schwartz  for  and 
on  behalf  of  the  corporation  defendant,  and 
with  the  money  bo  borrowed  for  the  corpo- 
ration had  paid  off  and  discharged  the  obU* 
gatlons  of  the  corporation,  all  of  which  waa 
known  to  defendant  Schwartz  before  and  at 
the  time  of  the  sbericrs  sale,  etc.  The  court 
permitted  the  amendment  on  condition  that 
the  case  be  opened,  and  defoidants  permitted 
to  Introduce  such  further  proofs  as  they 
might  desire.  The  complaint  was  amended 
accordingly,  whereupon  defendants  Intro- 
duced further  testimony. 

Formal  objectitons  are  made  to  each  of  the 
12  findings  of  the  court,  upon  the  ground 
Oiat  the  evidence  la  Insufficient  to  sustain 
them.  The  only  question,  however,  In  the 
case,  worthy  of  conald^tlon,  Is  as  to  wheth- 
er the  money  loaned  by  defendant  Schwartz 
was  80  loaned  to  Qreenbo-g  on  his  own  ac- 
count, or  through  blm  to  the  defendant  cor- 
poratlcBL  Greenberg  was  secretary  of  the 
corporation,  and  a  son-in-law  of  defendant 
SchwartB.  That  he  procured  from  Schwartz 
the  Bum  of  ¥8^155.15,  or  thereabouts,  Is  well 
established.  Tbe  deposition  of  Schwartz 
was  read  in  evidence  and  he  was  also  called 
as  a  witness  on  behalf  of  plaintifF.  His  tes- 
timony was  not  at  all  clear  or  convincing 
bat  may  be  fairly  interpreted  as  showing  that 
he  supposed  he  was  advancing  the  money  to 
the  defendant  corporation,  or  to  obtain  a 
mortgage  or  some  Uen  against  the  corpora- 
tion, or  to  porchase  notes  of  the  corporation; 
and  portions  of  his  testimony  go  to  show 
that  he  thought  he  was  loaning  the  money 
to  the  corporation  defendant  The  language 
used  by  the  witnesss  Indicates  that  he  is  a 
G^man.  who  speaks  our  language  Indiffer- 
ently; and  the  te8tlm<niy,  taken  as  a  whole, 
shows  that  his  nnd^tandlng  of  Bnglish  Is 
Imp^ect  Ete  advanced  this  money,  as  he 
thinks,  In  March  or  April,  tS&l.  On  the 
other  hand.  It  was  conclusively  proven  that 
Idaintiff  and  defendants  Warden  and  Green- 
berg, In  1887.  gave  their  Joint  and  several 
note  to  Jack  and  Goldtree  for  $2^7.50,  with 
Interest,  being  for  a  part  of  the  original 
purchase  price  of  the  land;  that  the  corjiora- 
tion  defendant  assumed  to  pay,  but  did  not 
pay,  the  note;  that  Warden  and  Greenberg 
paid  It  1^  a  new  note  made  by  them  for 
S3,191.12,  with  Interest,  etc.;  that  the  corpo- 
ration defendant,  engaged  In  miiUng  and  sell- 
tng  bituminous  rock  from  the  land  In  (question. 


met  with  losses,  and  that  defendants  WaMen 

and  Gre^bei^  borrowed  other  moneys  at 
the  request  of  and  for  the  corporation.  t<tc 
which  they  gave  their  notes,  until  In  1890, 
when  the  aggregate  of  the  Indebtedness  of 
the  company  for  which  they  were  re^wnsi- 
ble  was  $8,000,  for  which  they  and  one  H. 
Crocker  gave  their  joint  and  several  note  fwr 
said  sum  of  $8,000.  at  30  days,  with  interest 
Crocker  paid  the  note  off  at  maturity  and 
brought  suit  against  Oreenborg  and  Warden. 
On  the  9th  day  of  January,  1891,  Greenberg 
paid  the  demand  in  suit  by  an  overdraft  on 
the  First  National  Bank  of  San  Lois  Ohlqw 
for  $8,155.15,  promising  the  bank  to  come  to 
San  Francisco,  and  borrow  from  Schwartz 
the  money  to  meet  such  overdraft  On  Jan- 
uary 17th  he  brought  this  suit  and  subse- 
quently procured  the  money  from  Schwartz, 
and  paid  the  overdraft  with  it  As  Green- 
berg procured  Judgment  March  7,  1891,  It 
may  well  be  that  the  fact  that  Oreenbei^ 
had  a  Uen  upon  the  property  was  an  Idea 
prevalent  In  the  mind  of  Sdiwartz  when  be 
testified,  and  which  will  account  for  many 
of  the  Btatemente  that  he  thought  the  prop- 
erty good  for  the  investment,  etc.  But  walv< 
Ing  all  explanation  of  his  testimony,  and  the 
fact  still  remains  that  there  was  a  substan- 
tial conflict  in  the  testimony,  with  sofflclent 
proof  to  sustain  each  and  every  finding  of 
the  court  The  judgment  and  order  appealed 
from  are  affirmed. 


m  Cal.  H 

MORRISON  V.  STONE  et  al.   (No.  15.408.) 
(Sui^me  Court  of  California.  June  13,  1804.) 

Adoption  or  Spbcul  Vbuuict — Findinos — 

HAHMLF.S3  KkROK. 

1.  A  Bpechtl  verdict,  adopted  as  the  basis 
of  a  judgment,  is  equivalent  to  findings  by  the 
court. 

2.  Failure  to  find  upon  a  fact  In  issue  Is 
harmless  error,  when  a  finding  In  favor  of  ap- 
pellant thereon  would  not  affect  the  judgmmt. 

Oommlssloners*  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Clara 
coimty;  W.  H.  Levy,  Judge. 

Action  by  George  H.  McHTlson  against  N. 
J.  Stone  and  others  to  recover  damages  tor 
a  conspiracy.  From  a  judgment  for  defend- 
ante,  plaintiff  appeals.  Affirmed. 

Plerson  &  Mitchell,  for  appdlant  Reddy, 
Campbell  &  Metson.  for  respondents. 

HATNBS.  O.  This  aetUm  woa  brought  by 
Morrison,  a  sto<^older  tat  the  History  Com- 
pany, a  corporation,  ob  behalf  ct  himself  and 
of  all  other  stot^olders  tai  said  corporatloa 
who  should  Join  Urn  tik  the  acthu,  against 
N.  J.  Stone,  J.  Ij.  Hebot,  BUcabetb  a  La- 
tham, admlnlstraMx  of  the  estate  of  A.  S. 
Latham,  and  said  History  Company.  The 
wmplaint  charges  a  conspiracy  between 
Stone,  Hebert,  and  Idtham,  all  of  whom 
were  connected  with  said  History  Company 
(Stone  being  vice  president),  to  Injure  that 
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cmpDratfon  hy  crguOOJig  another,  bnomi  as 
the  Pacific  PublbOiliig  Oompany,  and  tbat 
titer  tbe  fwrnatloii  of  tbe  laat-^amed  corpo- 
ration. Stone  oasomed  to  sell  and  transfer  to 
It  the  st(X±  of  eastern  snbscriptkin  books  be- 
longing to  tbe  History  Company,  together 
with  the  agency  and  good  will  thereof,  where- 
by the  History  Company  had  been  deprived 
of  a  large  portion  of  Its  stock  Id  trade,  had 
lost  valuable  agencies,  was  crtppled  In  Its 
business,  and  had  been  compelled  to  suspend 
payment  of  dividends,  to  tbe  damage  of  the 
History  Company  In  the  sum  of  ^,000. 
The  prayer  Is  for  damages  and  for  an  ao- 
coontlng.  Tbe  answers  of  the  several  Indl- 
Tldnal  defendants  pat  In  Issue  all  the  mate- 
rial allegations  of  the  complaint,  tncludlng 
the  facts  upon  which  the  plaintiff  assumed 
the  right  to  tHrlng  the  action  Ic  his  own  name. 
The  case  was  tried  before  a  Jury  upon  nine 
special  Issues  properly  submitted  to  it,  to  all 
of  which  the  ^my  returned  answers  In  favor 
of  tbe  defendanta,  and  also  therewith  re- 
turned a  general  verdict  in  their  favor.  The 
defendants  moved  for  Judgment  thereon,  and 
their  motion  was  granted;  and  the  plaintiff 
excepted,  and  brings  this  appeal  upon  the 
Jndgment  roll  and  a  bill  of  exceptions. 

The  only  ground  upon  which  appellant  con- 
tends for  reversal  Is  that  findings  were  not 
waived,  and  that  none  were  filed.  It  la  said 
by  respondents  that  this  Is  an  action  at  law 
for  damages,  and  that  the  general  verdict 
covers  all  the  Issues,  and  that  findings  are 
not  required,  while  appellant  Insists  that  it 
Is  an  equltalde  action.  "Without  deciding 
that  questiCHi,  we  will  assume  that  the  action 
Is  of  equitable  cognizance,  since  there  could 
be  no  possible  ground  of  reversal  If  the  ac- 
tion is  at  law.  Where  a  special  TMdlct  of  a 
Jury  la  adopted  by  the  court,  it  takes  tbe 
place  of,  and  Is  equivalent  to,  findings  by  tbe 
court.  Warring  v.  Freear,  64  Cal.  56,  28  Pac. 
115.  Nw  Is  It  necessary  that  the  word 
"adopt"  be  used,  In  order  to  show  an  adop- 
tion of  the  findings  made  by  a  Jury  upon  spe- 
cial issues.  Goldman  t.  Rogers,  85  Cal.  578, 
2i  Fac  782.  Tbat  the  special  verdict  was 
adopted  by  tbe  court,  we  think.  Is  sufBciently 
clear.  Upon  the  hearing  of  defendants'  mo- 
tion for  Judgment  an  ordo:  was  made  "that 
Judgment  be  entered  In  acoordance  with  the 
verdict  of  the  Jury  rend«'ed  herein;"  and 
all  the  special  Issaes  submitted  to  the  Jury, 
with  their  answers  or  findings  thereon,  ware 
Incorporated  In  the  Judgment,  together  with 
the  general  verdict  Indeed,  it  Is  not  even 
suggested  by  counsel  for  appellant  that  the 
special  findings  by  the  Jury  w^  not  adopt- 
ed, nor  Is  It  contended  that  the  special  ver- 
dict does  not  cover  all  the  Issues.  Whether 
It  does  or  not  Is  immaterial,  since  tbe  find- 
ings made  by  the  Jury  are  decisive  of  the 
case,  and  no  others  were  necessary.  Among 
other  things,  the  Jury  foimd  that  tbe  demand 
of  the  plaintiff  upon  the  History  Company  to 
tofns  tbia  action,  and  its  refusal  to  do  so, 
were  simulated,  ajid  not  in  good  faith.  These 


fladliiga  negative  tbe  right  of  the  plaintiff  to 

maintain  the  actimi.  Bacon  v.  Irvine,  70 
Cal  226,  11  Fac.  046;  Hawes  v.  Oakland, 
104  U.  8.  460,  461;  Mor.  Corp.  Sg  240,  241. 
The  material  facts,  Involving  the  merits  of 
the  action,  were  also  found  in  favor  of  the 
defiendauts.  We  can  discover  no  fact  in  Is- 
sue upon  which  a  finding  is  not  made,  which, 
if  found  in  fav«  of  appellant,  would  afTect 
the  Judgment;  and  a  failure  to  find  thereon, 
if  erroneous.  Is  not  prejudicial.  DlefendorfT 
V.  Hopkins,  86  Cal.  347,  348,  28  Pac  265,  and 
30  Faa  6^,  and  casee  dted.  The  Jod^ent 
appealed  tnm  shoaM  be  affirmed. 

We  ccmcur:  BEIiCBEB,  CL;  TBMPLB,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Jndgmoit  appeal- 
ed from  la  affirmed. 


BRODBR  et  al.  v.  SUPERIOR  COURT  OF 

MONO  OOUNTT.  (No.  16.513.) 
(Supreme  Court  <tf  California.  Jane  15, 1894.) 
Makdamus  to  Jcdob. 
When  a  retiring  Judge  filed  conclTisioas 
of  law  and  fiict,  and  directed  the  counsd  to 
prepaid  an  Interlocntwy  Jadgnumt  for  the  pur- 
pose of  an  accounting  between  the  parties,  a 
mandamus  will  not  be  granted  to  compel  his 
snccessor  to  enter  Judgment  on  soch  findings, 
as  nntil  Anal  judgment  the  trial  court  Is  not  con- 
cluded by  any  of  its  ordwi.  and  Its  judicial 
discretion  cannot  be  directed  oy  mandamus. 

In  bank. 

Application  for  a  writ  of  mandate  by  R. 
C.  Broder  and  others  against  the  superior 
court  of  Mono  county  (W.  H.  Vlrden,  Judge). 
Denied. 

Rich,  a  Miner,  fbr  petHlonera.   P.  Reddy 
and  W.  H.  Metwm.  for  ravfmdent. 

HARRISON,  J.  In  Broder  v.  Gonklln,  ft8 
Cal.  360,  33  Fac  211,  the  order  of  the  sn- 
peri<^  court  of  Mono  county,  setting  aside  a 
Judgment  that  had  been  entered  on  the  Judg- 
ment book  of  that  court  In  purauance  of  cer- 
tain findings  of  fact  and  conclusions  of  law 
previously  filed  therein,  was  affirmed;  and 
after  the  remittitur  had  been  filed  in  the 
court  below  the  petitioners  herein  made  a 
motion  before  that  court  that  a  Judgment 
and  decree  be  entered  in  the  cause  upon  said 
findings  of  fact  and  concloslous  of  law.  This 
motion  was  denied  by  the  superior  court, 
and  the  petitioners  have  made  application  to 
this  court  for  a  writ  of  mandate  directing  the 
respondent  to  render  and  enter  a  Judgment 
In  accordance  with  and  upon  said  findings 
of  fact  and  conclusions  of  law. 

A  Judgment  Is  the  final  determination  of 
the  rights  of  the  parties  in  an  action,  and, 
when  the  action  Is  tried  by  the  court,  cannot 
be  entered  nntil  after  a  decision  of  tiie  cause 
has  been  rendered.  Hence,  a  writ  of  man- 
date will  not  be  granted  to  compel  a  court  to 
enter  a  jndgmeat  in  a  cause  uaW,  after  the 
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'CDtirt  hem  tried  tb^  6atis^  and  rmdered  Its 
dedBlon.  So  lon^  aa  any  Jadldal  act  re- 
mains to  be  performed  before  the  decision 
can  be  made,  tbe  cause  has  not  been  tried, 
and  a  Judgment  cannot  be  entered.  While 
the  cause  remains  undetermined  the  court 
before  wfaidi  It  Is  pending  cannot  be  com- 
pelled to  irj  It  In  any  particular  mode,  or  to 
make  any  ^>ectal  order  for  the  mode  in 
which  It  Is  to  be  tried.  The  action  of  the 
court  Is  to  be  reviewed  upon  appeal,  bat 
cannot  be  controlled  or  supa^ised  by  a 
previous,  direction  of  this  court.  While  the 
cause  remains  undecided  the  trial  court  la 
aot  concluded  by  any  ruling  or  order  that  It 
may  have  made  during  the  trial,  or  by  any 
conclusion  which  it  may  have  reached  upon 
fl  controverted  question  of  fact  It  may 
change  its  ruling  whereby  evidence  has  been 
excluded  or  received,  and  allow  such  evi- 
dence, and  make  a  ruling  with  reference 
thereto  according'  to  its  subsequent  view; 
it  may  set  aside  the  submission  of  the  cause, 
and-  allow  additional  evidence  upon  one  or 
all  of  tile  issqes  In.  the  case,  even  If  It  has 
indicated  or  formulated  Its  conclusion  upon 
the  evidence  already  received;  It  may  set 
aside  an  .order  of  reference  to  try  an  issue, 
and  try  the  issue  itself;  or  It  may  vacate 
any  other  Interlocutory  order  made  In  the 
progress  of  the  trial.  Until  all  the  issues  in 
the  case  have  been  decided,  and  tbe  decision 
^led  with  the  clerk,  the  cause  rematns  in  the 
breast  of  the  judge,  and  during  that  time 
cannot  be  controlled  or  directed  by  any  su- 
pervisory court  In  Broder  v.  Ckmklln, 
supra,  we  said:  "It  sufficiently  appears  jn 
the  present  case  tiiat,  at  the  time  when  Judge 
Rooney  filed  his  findings  of  fact  and  certain 
conclusions  of  law,  he  did  not  himself  con- 
sider that  the  action  had  been  fdlly  tried. 
His  conclusion  that  the .  plalutlfCs  were  en- 
titled to  Judgment  was  qualified  by  the  next 
clause,  In  which  he  directed  counsel  to  pre- 
pare an  Interlocutory  Judgment  for  the  pur- 
pose of  directing  a  referee  to  take  an  account 
lietween  the  parties.  It  is  mflinifest  from 
this  direction  that  the  character  and  extent 
of  the  Judgment  was  not  to  be  determined 
by  him  until  after  such  account  had  been 
taken."  As  the  rights  of  the  parties  to  this 
action  cannot  be  finally  determined,  and  a 
corresponding  Judgment  rendered,  until  after 
an  account  has  been  taken,  and  as  the  trial 
court,  cannot  be  compelled  to  enter  an  in- 
terlocutory order  or  Judgment  for  the  refer- 
ence and  an  accounting,  it  follows  that  the 
cause  has  not  been  fully  tried,  and  that  the 
mode  of  trial  and  the  decision  yet  to  be 
made  are  to  be  determined  in  the  discretion 
of  the  trial  court  After  the  aforesaid  find- 
ings were  filed  the  court  still  retained  tbe 
power  to  set  aside  its  direction  to  counsel  to 
prepare  an  luterlocutory  Judgment  directing 
a  reference,  and  to  take  such  steps  with  ref- 
erenc*  to  completing  the  trial  as  it  might 
deem  expedient,  or  most  In  accordance  with 
the  interttti  of  tlw  parties  before  it .  Tbe 


order  of  May  ISttt,  tliat  tbe  cadse  be  plaoefl 

upon  the  calendar  to  be  set  trial,  was  an 
exercise  of  Its  Judicial  discretion,  and  Is  not 
to  be  set  aside  or  superseded  by  a  direction 
from  this  court  to  act  in  a  different  manner. 
The  appUcatifm  for  ttw  writ  la  doUed. 

We  concur:  McFARLAND.  J.;  GA- 
ROUTIE,  J.;  FITZGERALD.  J. 


m  Cal.  US 
WARRBN  T.  McGILL.  (No.  15.404.) 
(Supreme  Court  of  California.  June  18.  1891.) 

CUIHS  AOAINST  DCCBDBXT*S  CsTATK  — -COUPETBX- 
OT  or  WlTITBSB— InTBRSST. 

1.  Under  a  statute  requiring  creditors,  when 
they  file  their  claims  against  a  decedent's  es- 
tate, to  file  an  afEdavit  etating  that  no  payments 
have  been  made  thereon  which  are  not  credited, 
and  that  there  are  no  offsets  to  the  same  to  the 
knowledge  of  the  "affiant"  (Code  Oiv.  Proo. 
$  141)4),  an  affidavit,  filed  by  the  cInimaTit. 
which  recites  to  tbe  knowledge  of  the  "claim- 
ant,"  is  sufficient   Davis  v.  Browning,  27  Pac. 

9X  Cal.  603,  followed. 

2.  In  an  action  afiainst  an  executor  for  n 
debt  due  from  his  decedent,  the  fnct  thiit  a  ur'^r 
claim  for  a  less  amount  was  filed  by  the  vfnim- 
ant  and  disallowed  does  not  estop  ber  from  as- 
serting her  rights  under  the  later  claim,  wlirre 

.she  testified,  without  being  contradicted,  that 
the  first  claim,  which  she  never  saw,  was  large- 
ly Incorrect. 

3.  The  iaot  tiiat  ptaintiff'B  witness  also  has 
a  case  of  the  «ame  kind  pending  does  not  dis- 
qaalify  him  from  testifying. 

Commisaioners'  decision.  Department  2. 
Appeal  from  superior  court,  dty  and  county 
of  San  I<Yand80o;  John  Hunt.  Judge. 

Action  by  Mr&  M.  J.  Warren  against  H. 
M.  McGlll,  executor  of  Thomas  Uovenden. 
There  was  a  Judgment  for  plaintiff^  and  de- 
fendant appeals.  Affirmed. 

Henry  M.  McGill,  tot  appellant  H.  C 
Flrebangh,  f or  re^cndent; 

BEIfCHIQR,  G.  Action  to  recover  money 
due  from  an  estate.  The  complaint  avers, 
in  substance,  that  Thomas  Hovenden  was 
Indebted  to  tbe  plaintiff  in  Qie  sum  of  f6,- 
82S.oe,  and  died  leaving  a  vrill,  in  which  the 
defendant,  McGIll,  was  named  as  executor; 
that  the  will  was  admitted  to  probate,  and 
letters  testamentary  were  issued  to  def«id- 
ant  who  daty  qualified,  and  entered  upon 
the  discharge  of  his  duties  as  eiEecotor;  that 
notice  to  creditors  to  present  their  dalms 
was  published,  and  thereafter  within  the 
time  prescribed  the  claim  of  plaintiff,  a  copy 
of  which  is  attached  to  the  complaint,  veri- 
fied by  the  oath  of  the  claimant  was  duly 
presented  to  the  defendant  as  such  executor, 
for  ailowance,  and  was  by  him  rejected. 
The  answer  denies  the  indebtedness,  denies 
that  the  claim  on  which  the  actloa  is 
founded  was  duly  presented  to  defend- 
ant for  ailowance,  and  av^  that  no  claim 
for  the  alleged  Indebtedn^  was  ever  pre- 
sented to  defendant  as  sucb  executor,  "In 
.manner  <»r  fbrm  aa  required  by  tlw  statute 
of  this.  State,  in  such  case  m^da  and  provid* 
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ed."  The  case  was  tried  by  the  court,  and 
the  findings  were,  In  effect,  that  the  plaintiff 
was  entitled  to  JodKment  for  the  som  of 
H.UC.65  and  costs  of  suit,  to  be  paid  in 
due  course  of  administration.  Judgment  was 
accordingly  so  entered,  from  which,  and 
from  an  order  d^iylng  a  new  trial,  the  de- 
fendant appeals. 

1.  The  point  that  the  evidence  was  insuffl* 
dent  to  Justify  the  findings  cannot  be  sus- 
tained. Much  of  the  evidence  Introduced  by 
the  plaintiff  Is  omitted  from  the  record,  but 
enough  Is  set  out  to  support  the  decision. 
It  Is  true  there  was  some  conflict  in  the 
evidence,  and  some  inconsistencies  were 
shown,  but  those  were  matters  for  solution 
by  the  trial  court,  and  Its  action  cannot  be 
disturbed  on  aiq;>eal. 

2.  The  pc^t  that  the  claim  was  not  duly 
jvesented  In  manner  or  form  as  required  by 
statate  Is  rested  upon  the  fact  that  the  affi- 
davit attached  to  tlie  claim  stated  "that  do 
payments  have  been  made  hereon  whi^  sre 
not  credited,  and  that  there  are  no  offsets 
to  the  same  to  the  knowledge  of  said  (d«iok- 
ant;"  and  it  is  argued  that  the  affidavit  was 
fatally  defective,  because  the  words  fonnd 
In  the  statate  (section  1484,  Oode  Civ.  Proc.), 
"to  the  knowledge  of  tbe  affiant."  were  not 
used.  Tbta  point  Is  without  merlL  It  ap- 
pears firom  the  affidavit  that  the  same  per- 
son vftS  "cWmanf *  and  fafflant,"  and  the 
use  of  one  word  rather  than  the  other  was, 
thevefiH^  wholly  ImmaterlaL  See  Davis  t. 
ISrowning,  91  OaL  603,  27  Fac.  1031.  where 
tin  same  pirint  was  rtised,  and  decided 
■gainst  the  contention  of  app^dlant  here. 

8.  The  point  that  the  plaintiff  Is  estopped 
tnm  asserting  anyrlghts  under  thjScbUinsasd 
npon  Is  based  upon  the  fact  that,  prior  to  its 
Xveaentatlon,  another  datm,  verifled  by  her. 
■ad  showing  the  Indebtedness  to  be  of  a  lea» 
amount,  was  presratted  to  defen<bmt  for  al- 
lowanca  No  such  defense  Is  set  up  or  sug- 
gested In  the  answer,  and,  In  our  opinion.  It 
la  untenable.  It  Is  true  tiiat  a  jwior  dalm 
was  made  out  and  sent  to  defendant;  but  It 
was  nerar  M>pvov«d  by  Um,  and.  as  shown 
tor  plalntUC's  nncontradleted  testlioony,  It 
was  never  read  to  or  seen  by  her,  and  was 
larg^  Incwrect  Under  these  drcnmstances 
the  doctrine  of  estoppel  cannot  be  invoked. . 

4,  Certain  emn  of  law  are  specified  in 
tbe  statement,  bat  th^  are  simply  refored 
to  In  appdlant^s  points  and  anthculties.  witii- 
ont  any  argument,  and  may  be  briefly  dla- 
posed  of.  The  first  error  specified  Is  that 
the  court  erred  In  ovraruUng  defendant's  ob- 
jectioa  to  the  Introduction  In  evidence  of 
plalntUTs  account  book.  The  objection  was: 
"That  the  entries  In  aaiA  bocOc  were  In  sev- 
eral  Instances  without  date  and  nnlntelllgi- 
ble;  and,  further,  that  a  mere  inspection  of 
said  book  shows  that  all  the  entries  therein, 
pnrpcnting  to  cover  a  period  of  several 
months,  had  beoi  written  at  same  time, 
v.37P.no.a— 10 


and  were  evidently  Incorrect,  and  bad  been 
made  at  a  very  recent  date."  There  Is  noth- 
ing in  the  record  showing  that  this  objection 
was  based  on  any  valid  ground.  No  part  of 
the  contents  of  the  book  or  of  the  evidence 
in  relation  to  It  is  set  out,  and  It  most  there- 
fore be  presumed  that  the  ruling  of  the  court 
was  cwrect  The  second  oror  specified  Is 
that  the  court  «Ted  in  overruling  defend- 
ant's objection  to  the  competency  of  plain- 
tiff's witness  David  Balzell.  and  permitting 
him  to  testify.  The  objection  was  that  the 
witness  was  Incompetent  because  he  had  a 
suit  pending  against  defendant  of  the  same 
character  as  this,  and  "was  personally  inter- 
ested In  sustaining  the  alleged  claim  of 
plaintiff  against  defendant"  There  was 
nothing  in  this  objection.  The  interest  of 
the  witness  in  the  result  did  not  at  all  affect 
his  competency  to  testi^.  At  most  It  could 
be  considered  only  in  determining  what 
weight  should  be  given  to  his  testimony. 
The  third  error  specified  Is  that  the  court  er- 
red In  overruling  defendant's  motion  for  a 
nonsuit  The  ground  of  the  motion  was  that 
no  claim  for  the  money  sned  for  had  been 
presented,  and  there  was  no  evidence  to  Jus- 
tify or  sustain  the  demand.  But  the  de- 
fendant expressly  admitted  that  the  claim 
was  presented  to  and  rejected  by  him,  and 
there  was,  as  we  have  seen,  evidence  suffi- 
cient to  Justify  and  sustain  the  demand. 
The  ruling  of  the  court  was  tha:«fore  with- 
out error.  We  find  no  prejudicial  error  In 
the  record,'  and  advise  that  the  Judgment 
and  order  be  affirmed. 

We  ooncnr:.  SBABLS,  0.;  TEMFI^,  a 

PSIB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgm^t  and  w> 
dur  appealed  Srom  are  affirmed.  . 


DALZBXiL  V.  UcGIIX.  (No.  16,405.) 

(Bupreme  Court  of  CaUfornla.  June  26,  ld&4.) 

Department  3.  Appeal  from  snperlOT  conrt, 
city  and  county  of  Son  F.xanclBeo;  John  Hunt, 

Judge. 

Action  by  David  Dalzell  againBt  H.  M.  Mc- 
Oill,  executor  of  Thomas  Hovendon.  There 
was  a  Jud^ent  for.  plaintiff,  and  d^eadant  ap- 
peals. AfiDrmed. 

Hwry  M.  MeOlll,  for  4>pdlant  H.  O,  Fire- 
bangh,  for  nspondcoit 

FER  CtTKIAH.  This  case  Is  In  all  material 
respects,  except  as  to  the  amonnt  involved,  the 
same  as  that  of  Warren  v.  McGill  (No.  15,404, 
filed  June  18,  1894},  87  Pac.  144.  The  cases 
were  tried  about  the  same  time,  and  it  was 
stipulated  that  the  teetimoiiy  given  in  the  War- 
ren C^ae,  where  applicable,  might  be  coDstdered 
as  evidence  in  tiiis.  Upon  the  authority  of  the 
decisioD  in  the  case  referred  to.  the  Judgment 
and  order  aK>sslsd  from  Ui  this  case  are  af- 
firmed. 
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STEVENS  T.  SAN  FKANCISCO  &  N.  P.  R. 

CO,   (No.  35,468.) 
(Snpreme  Court  of  California.  Jnne  26.  1894.) 

EXECUTOHS  AKD  ADMINtSTSATOaS— PERSONAL  Ll- 
ABIUTT  FOB  CoSTS —STATUTES  CONSTRUEO. 

TTnder  Code  Civ.  Proc.  S  1509.  proTiding 
that  administrators  shall  be  IndlTidiuulr  liable 
for  costs  adjudged  agaioat  them,  and  Bection 
1031,  providing  that  costs  may  be  recovered  ia 
aa  action  prosecuted  or  defended  hj  an  admin- 
istrator, bat  euch  costs  must,  by  the  judgment, 
be  chargeable  only  upon  the  estate  represented, 
an  adnmiistrator  is  personally  liable  for  costs, 
unless  charged  b7  the  judgment  upon  the  estate 
represented. 

Department  2.  Appeal  from  sap^or 
court,  city  and  county  of  San  Francisco;  A 
A  Sanderson,  Judge. 

ActJon  hj  Catherine  Stevens  against  the 
San  Francisco  &  North  Pacific  Railroad  Com- 
pany. There  was  a  judgment  for  defend- 
ant, and  from  an  order  denying  a  motion  for 
execution  against  plaiatifF,  personally,  for 
costs,  defendant  appeals.    Order  reversed. 

Charles  F.  Hanlon,  for  appellant.  Henry 
E.  High  ton,  for  respondent 

PER  CURIAM.  By  the  final  Judgment 
entered  In  this  case,  It  was  "ordered,  adjudg- 
ed, and  decreed  that  Catherine  Stevens,  ad- 
ministratrix of  the  estate  of  Joseph  Stevens, 
deceased,  plalntlCC.  do  take  nothing  by  this 
her  said  action  against  the  San  Francisco  & 
North  Pacific  Railroad  Company,  a  corpora- 
tion, defendant,  but  that  Judgment  be,  and 
the  same  is  hereby,  entered  herein  In  favor  of 
said  defendant  for  Its  costs  and  disburse- 
ments incurred  herein."  taxed  at  $640.75. 
Subsequently,  the  defendant  demanded  of 
the  derk  of  the  court  that  he  issue  an  execu- 
tion on  the  Judgment  against  the  plaintiff 
personally.  The  derk  refused  to  comply 
with  this  demand  upon  the  ground  that  he 
had  no  power  or  authority  to  do  so.  There- 
upon the  defendant  applied  to  the  cotui:  for 
an  order  directing  the  clerk  to  issue  such  an 
execution.  The  court  denied  the  motion, 
and  the  defendant  appeals  from  the  order. 
The  Code  of  Civil  Procedure  oontiUns  the 
foOowlng  provisions: 

"Sec.  1031.  In  an  action  prosecuted  or  de- 
fended by  an  executor,  administrator,  trus* 
tee  of  express  trust,  or  a  person  expressly 
authorized  by  statute,  costs  may  be  recover- 
ed as  In  action  by  and  against  a  person 
prosecuting  or  defending  in  his  own  right; 
but  such  costs  must,  by  the  Judgment,  be 
chargeable  only  upon  the  estate,  fund,  or 
party  represented,  unless  the  court  directs 
the  same  to  be  paid  by  the  plaintiff  or  de- 
fendant personally,  for  mismanagement  or 
bad  faith  In  the  action  or  defense." 

"Sec.  1509.  When  a  Judgment  Is  recover- 
ed, with  coats,  against  any  executor  or  ad- 
ministrator, he  shall  be  Individually  liable 
for  such  C(»t8,  but  they  must  be  allowed  bim 
In  bis  administration  accounts,  unless  It  ap- 
pears that  the  suit  or  proceeding  In  which 


the  costs  were  taxed  was  prosecuted  or  de- 
fended without  Just  cause." 

Here  the  judgment  was  against  the  plain- 
tiff, as  administratrix,  ftnr  costs,  but  sucb 
costs  were  not  by  the  Judgment  made  charge- 
able only  upon  the  estate,  as  they  might  have 
been  under  the  section  of  the  Code  first 
above  quoted.  If  they  had  been  made  so 
chargeable,  the  Judgment  would  have  con- 
tained the  following  or  equivalent  words: 
"And  It  la  further  ordered  that  said  costs  be, 
and  the  same  are  hereby,  made  payable  out  of 
the  estate  of  said  Joseph  Stevens,  deceased." 
This  being  so,  the  plaintiff,  under  the  section 
of  the  Code  last  above  quoted,  was  Individu- 
ally liable  for  the  costs,  and  the  defendant 
was  entitled  to  the  execution  asked  for.  We 
see  no  necessary  confilct  In  the  two  secttons 
referred  to.  When  properly  construed,  each 
may  have  full  force  and  effect  The  case  of 
Hlcox  V,  Graham,  6  Cal.  169,  la  In  point,  and 
there  Is  nothing  in-  Reay  v,  Butler,  99  CaL 
477.  33  Pac.  1134,  In  conflict  with  what  has 
been  said.  The  order  appealed  from  must 
be  revised,  and  it  Is  so  ordored. 


lOS  Cal.  251 

TOULOUSE  et  al.  v.  PARE  et  aL  (No.  15,- 
339.) 

(Supreme  Court  of  California.  June  26,  1891.) 

RsTiBW  ON  Appeal— AssiQX.MKyT  or  Kb  bora — 
Nonsuit— Findings. 

1.  Where  an  order  granting  a  nonsuit  Is 
not  assigned  as  ground  for  a  new  trial,  no  ac- 
ti<m  prior  to  the  nonsuit  will  be  reviewed. 

2.  A  nonsuit  may  1>e  granted  alter  the  evi- 
dence on  both  sides  la  dosed. 

3.  Where  a  nonsuit  is  granted,  findings  are 
unnecessary. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Frandsco;  W.  C 
Van  Fleet,  Judge. 

Action  by  Bernard  Toulouse  and  others 
against  Antolne  S.  Farft  and  others.  From  a 
Judgm^t  for  defendants,  and  an  order  de- 
nying a  new  trial,  plaintiffs  appeal. 

Wheaton,  KaUo(^  &  Kl«ce,  for  anrellants, 
John  L.  Boone,  for  respondenta. 

McFARLAND,  J.  mils  is  an  appeal  by 
plaintiffs  from  a  Judgment  In  favor  of  de- 
fendants, and  from  an  order  denying  plain- 
tiffs* motion  for  a  new  trial 

After  the  evidence  on  both  sides  was  in, 
the  court  granted  a  nonsuit  Before  the  non- 
suit was  granted,  appellants  made  a  demand 
for  findings,  which  was  refused;  and  after- 
wards they  took  an  exception,  which  perhaps 
Induded  both  the  failure  of  the  court  to  make 
findings,  and  the  nonsuit  But  the  order  of 
the  court  granting  a  nonsuit  Is  nowhere  as- 
signed as  error,  and  therefore  It  cannot  be 
assailed.  "When  a  nonsuit  is  granted,  and 
the  plaintiff  makes  a  statement  for  a  new 
trial,  In  the  specifications  of  errors  why  a 
new  trial  should  be  granted  be  most  insert 
the  alleged  error  of  granting  a  nooBuit" 
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HcCreery  t.  Brerdbic»  44  OaL  281.  The 
question  preseated  on  a  motion,  for  a  noi^ 
■Bit  la  a  qneetUm  of  law,  and  In  ttie  state- 
ment on  new  trial  the  de<^on  of  the  motion 
ihoold  be  Bpedflcally  an  oror  of  law."  Don- 
abne     GaUaran,  43  CaL  673* 

As  the  wder  granting  the  nonsuit  la  not 
assigned  as  error,  no  action  of  the  court  prior 
to  the  nonsnlt  need  be  examined.  We  may 
sa7t  howeTer,  that  a  nonsuit  can  be  properly 
granted  after  the  evidence  on  both  sides  Is 
closed  (Oeary  t.  Simmons,  39  CaL  224;  Tan- 
derford  t.  Foster.  ^  CaL  48.  2  Pac.  738),  and 
that  findings  are  not  required  In  a  case  of 
nonsDit  (Reynolds  t.  Bmmagim,  64  CaL  254; 
Minliw  Co.  T.  Ollson,  47  CaL  601).  Judg- 
ment  and  ordw  affirmed. 

We  omcar:  .  DB  HAYBN,  2.;  FITZOEIB- 
ALD,  J. 


utdi.  m 

BEOfSON  T.  SSOTWELL.   (No.  15,186.) 
(Snpreme  Coart  of  California.  June  19,  1894.) 
Reraw  OK  SecoKD  Appeal— MoDiriCA.TiON  or 

OOKTBAOT — EVIDSKOS. 

X.  Where,  oa  a  second  appeal,  the  facts  dls* 
dosed  by  the  record  are  in  sabstance  the  sama 
as  OD  the  former,  the  oropositioDa  of  law  aria- 
log  therefrom  wiu  not  oe  reconsidered. 

2.  Defendant  wrote  to  plaintiC^  who  had 
coDtracted  to  aell  btffl  certau  land,  with  good 
title,  reQuesting  him  to  bring  him  a  certain 
deed,  wmch  wai  not  on  record,  that  he  mi£:ht 
examine  it,  and  faave  it  recorded.  PlaintitF 
bronefat  the  deed,  bat  did  not  show  It  to  dfr 
fendant,  and  stated  that  be  considered  the  orlgl- 
oal  deed  better  than  a  record  of  it,  and  womd 
etve  it  to  defendant  on  deliverr  of  tbe  property, 
Betd,  that  it  was.  In  aabstance,  a  refusal  to 
sabmit  it  for  examiaation,  or  allow  defendant  to 
hare  the  deed  recorded. 

3.  The  provision  of  a  written  contract  can- 
not be  altered  by  aojr  nnexecated  oral  agree- 
ment between  the  parties.   Civ.  Code,  S  1688. 

4.  A  waiver  of  the  conditions  of  a  contract 
cannot  be  predicated  on  conduct  of  which  the 
other  party  had  no  knowledge. 

B.  Hie  motives  of  a  party  to  a  contract,  bi 
requiring  a  strict  aompnance  with  the  ccoidt 
tions  precedent  to  Us  uaUIity,  are  immateriiL 

6.  Exceptions  to  the  admissibility  of  evi- 
dence wliich  is  afterwards  stricken  ont  cannot 
be  considered  on  appeal. 

7.  Testimony  of  a  witness  at  a  former  trial 
Is  admissible  when  at  the  time  he  U  out  of  the 
jarisdlctlon  of  the  court 

Departmoit  3,  Appeal  flrom  superior 
oonrt,  cits  and  county  of  San  Frandsco; 
WllUam  T.  Wallace,  Judge. 

Ajctton  1^  Jobn  Benson  against  J.  11  Shot- 
well  to  determine  adrerse  claims  to  land. 
Iltere  was  a  Judgment  for  plaintiff,  and 
defetdant  appeals.  Reversed. 

V<x  former  appeaL  see  87  CaL  ^  25  Pac; 
240. 

A.  N.  Drown,  for  ai^llant.  Edward  J. 
Prlngle,  Henry  C.  McPlke.  and  Filngle, 
Hayne  ft  Boyd,  for  respondent. 

VAN  FLEET,  J.   This  Is  the  second  ap- 
peal in  this  case.   The  first  appeal  was 
from  a  Judgment  in  favor  of  plaintiff,  which 
was  reversed,  and  the  cause  was  rmanded 
CaL  Rep.  36-87  P.— 43 


Ua  a  new  trIaL  8T  OaL  4S,  SB  Pac.  249. 
On  the  second  trial  the  plaintiff  again  re- 
covered Judgment,  uid  the  defoidant  ap- 
peals from  the  Judgmoit  and  an  order 
denying  his  motion  for  a  new  triaL 

The  facts  are  sufflclently  stated  In  the 
opinion  of  the  court  on  the  former  appeaL 
On  that  appeal  It  was  determined,  as  mat' 
ter  of  law,  that,  by  the  terms  of  the  contract 
In  question,  defendant  was  entitled  to  a 
good  paper  title  of  record,  and  was  not 
bound  to  accept  a  title  rating  cm  mattws 
dehors  the  record;  that  the  title  tendered 
by  plaintiff  was  not  such  as  was  required 
i>y  the  contract;  that  defendant  was  eo- 
titled  to  receive  an  actual  possecelo  pedis 
ot  the  whole  lot^  and  was  not  bound  to  ao- 
c^t  ft  constmctlTe  possession  by  attorn- 
ment of  tenants;  and  that  the  attempted 
delivevy  of  possnslon  did  not  meet  the  re- 
qulrements  of  the  contract  The  facts  dls- 
dosad  by  the  record  on  this  appeal  are  In 
substance  the  same  as  thrae  which  were 
before  the  court  on  the  tarmet  appeal;  and 
the  propositions  of  law  there  decided  are 
tbenton  the  law  ot  this  case,  and  we  are 
not  at  liberty  to  leconsider  tb&n.  It  Is 
true  tiiat  nothUig  that  was  said  In  that 
opinion  as  to  the  facts  could  bind  the  court 
below  upon  the  second  trial,  nor  be  coii- 
dn^ve  now,  since  ibe  rule  of  the  law  ot  thd 
case  has  no  apj^Ucatlon  to  questions  of  fact 
But  the  evidence  on  the  last  trial  appears 
to  us  to  be  without  any  mat«lal  conflict, 
and  Indeed  without  any  conflict  whatever, 
nor  can  these  be  any  question  as  to  the  In- 
fercoces  to  be  drawn  from  it,  and  It  dis- 
doses  ft  state  of  facts  predsdy  tbe  same 
a«  that  on  which  tbe  former  decision  was 
based.  The  l^al  effect  of  those  facts  was 
determined  by  that  dedslon,  and  the  case 
must  now  be  detomined  accwdlngly. 

The  a^nment  of  respondent  is  iHractlcally 
confined  to  ft  restatauoit  of  the  pdnts  dis- 
cussed on  tbe  former  appeaL  and  does  not 
disclose  any  material  particular  In  which 
Hie  evidence  differs  from  that  on  the  formet 
trial  Some  pcrints  are  suggested,  as  to 
which  It  is  claimed  tiiiat  tira  evidence  la 
now  dlff»ent  Some  of  them  are  as  to 
matters  entirely  lmmat<9ial;  and,  as  to  the 
othca^  we  fall  to  discover  any  sndi  diffa> 
ence.  Bespondent  contends  that  the  evi- 
dence does  not  now  show  that  plaintiff  "re- 
fused" to  submit  hia  deed  for  examination, 
or  to  permit  it  to  be  recorded  corectly. 
But  the  evidence,  viewed  most  favorably 
to  plaintiff,  shows  now,  as  It  showed  then, 
that  fire  dsys  before  the  eicplration  of  the 
time  limited  in  tbe  contract  defendant  wrote 
to  plaintiff,  saying,  "If  you  have  the  deed 
in  your  possession  among  the  papers  re- 
lating to  the  lot,  please  let  me  have  It,  to 
show  Mr.  Drown,  and.  It  necessary,  have 
It  r&-recorded;"  that  plaintiff  called  on  de- 
fendant, with  the  deed  In  his  hand,  and 
stated  what  It  was,  but  did  not  open  It 
or  show  It  to  def^idant;  tha%^^endant 
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asked  him  wliy  he  did  not  record  It.  and 
hlB  n/ply  was  that  be  consldovd  the  origliial 
deed  1»etter  than  any  record,  but  that  he 
would  give  It  to  d^endan^  with  the  rest 
of  the  papers,  on  the  ddlTery  of  the  prop^ 
ty;  and  that  he  flierenpon  took  the  deed 
away,  did  not  recwd  It;  and  had  no  farther 
coDunnnlcatlon  with  defoidant  on  the  sub- 
ject On  cross-examination,  plalntUf  admit- 
ted fbat  he  never  jfrapoKd  to  do  anything 
with  the  deed,  beyond  delivering  It  to  de- 
fendant when  he  should  take  the  property. 
In  view  of  the  request  contained  In  defend- 
anlfs  letter,  plaintiff's  conduct  must  be  con- 
sidered as  amomitlng  to  a  refusal  to  sub- 
mit the  deed  for  examination  by  counsel, 
or  to  have  It  recorded;  and  his  testimony 
that  be  did  not  "decline"  to  pat  It  on  record, 
or  to  allow  def«idant  to  do  so,  Lb  a  mere 
conclusion,  to  which  no  wdght  can  bo  at- 
tached. 

With  regard  to  tiie  attempted  delivery  of 
possession,  respondent  daims  that  the  evi- 
dence now  shows  that  the  persons  BTq)po8ed 
to  be  In  occupation  at  the  time  who  were 
not  found,  nor  their  names  ascertained, 
turned  out  afterwards  to  be  mere  licensees 
or  servants  of  known  tenants,  and  who 
had  no  possession  to  deliver,  and  also  that 
the  apparent  adverse  occupation  by  Mrs. 
Eltunpke  was  afterwards  discovered  not  to 
be  adverse.  It  Is  not  necessary  to  review 
the  evidence  on  these  points,  though  we 
fall  to  discover  any  substantial  divea>gence 
from  the  former  testimony.  It  is  sufflclent 
to  say  that  on  September  22d,  when  the 
only  attempt  at  delivery  was  made,  no  de- 
livery was  effected.  None  of  the  tenants 
vacated;  and  Mrs.  Klompke,  by  'her  ten- 
ant, remained  In  the  actual  possession  of 
the  strip  In  the  rear.  At  no  time  did  plain- 
tut  twder  to  defoidant  the  actual,  iiresent 
possession  of  the  lot  described  in  the  con- 
tract Defendant,  having  on  the  day  of 
the  maturity  of  the  contract  tendered  full 
performance  on  his  part,  was  not  bound 
to  repeat  his  offer,  and  do  tender  was  there- 
after made  by  plaintiff.  Indeed,  though 
time  was  not  originally  of  the  essence  of 
the  contract.  It  was  made  so  by  the  demand 
of  defendant,  and  the  faliin-e  of  plaintiff 
to  comply  with  it,  and  a  subsequent  tender 
by  plaintiff  would  have  been  unavailing. 

Respondent  also  claims  that  the  proof 
shows  a  waiver  by  defendant  of  the  delivery 
of  actual  possession.  The  evidence  relied 
on  for  this  purpose  was  before  tht  court 
on  tho  former  appeal,  but  It  Is  contended 
that  as  the  allegation  of  waiver  was  in- 
serted In  the  pleadings  since  the  formo' 
trial,  the  question  Is  now  op»i.  We  see 
nothing  In  the  facts  relied  on  from  which 
any  waiver  con  be  Inferred.  They  do  not 
indicate  any  Intention  on  def^dant's  i>art 
to  waive  anything.  They  consist  solely  of 
transactions  with  third  parties.  Plaintiff  is 
not  shown  to  have  known  of  them,  or  to 
have  acted  upon  them;  defendant  received 


rio  conslderatlOD  for'any  waiver;  and,  lastly, 
the  provisions  of  the  writt^  contract 
could  not  be  altered  by  an  unexecuted  oral 
agreemrat.  It  one  had  been  made.  Glv. 
Code,  {  1698. 

The  court  below  found  that  the  grounds 
upon  which  defendant  based  his  refusal  to 
take  the  lot  were  but  pretenses,— were  ex> 
coses  for  retiring  from  the  bargain,— and 
w«-e  not  made  in  good  faith.  We  fall  to 
find  the  slightest  evld^ce  to  support  that 
finding,  or  to  Impagn  defendant's  entire 
good  faith.  But  If  the  fact  were  as  found. 
It  would  be  Immaterial  Defendant  was  en* 
titled  to  insist  strictly  on  the  contract,  and 
his  motives  for  doing  so  cannot  be  inquired 
into. 

The  findings  as  to  the  controverted  mat- 
t^B  are  thocfore  onsuppOTted  by  the  evi- 
dence, and  respondent  indeed,  admits  Uiat 
some  of  them  are  so.  A  new  trial  must 
th^^fore  be  granted. 

It  is  not .  necessary  to  notice,  aU  the  as- 
signments of  error  in  law.  The  certificate 
of  acknowledgment  to  the  deed  from  Agard 
to  Perrla  was  guffldent  and  the  existence 
of  an  erasure  not  shown,  otherwise  than 
by  defendant's  objectiwi.-  The  testimony  of 
Moxley  as  to  conversations  with  Hansen 
was  Btrlck^  out  and  the  exception  to  its 
admission,  tbtf  efore,  cannot  be  considered. 
The  testimony  of  Christie  showed  that  the 
wltn^  Aspden  was  out  of  the  jurisdlc- 
tlon  of  the  court  and  the  testimony  of  the 
latter,  taken  on  the  ftwmsr  trial,  was  ad- 
missible. Hicks  V.  Xioveai,  64  CaL  22;  27 
Paa  (42.  The  other  assignments  do  not 
require  notice.  The  Judgment  and  order 
denying  a  new  trial  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

I  concur:  HARRISON,  J. 

GABOUTTB,  J.  I  concur  In  the  Judg- 
ment and  what  Is  said  by  Mr.  Justice  VAN 
FLEBT.  If  Benson  bad  repudiated  his  con- 
tract entered  Into  with  Shotwell  for  the  sale 
of  this  land,  then  Shotwell  would  have  be^ 
entitl&d  to  reoovOT  from  Bcaison  the  amount 
of  money  he  had  paid  thereunder,  less  the 
actual  damage  sustained  by  Benson  by  rea- 
son of  any  breach  of  the  contract  committed 
by  Shotwell.  Shlvely  v.  Water  Co.,  99  Cal 
260,  33  Pac.  848,  and  cases  there  cited.  Ben- 
son's conduct  In  bringing  this  action  was 
In  effect  a  repudiation  of  any  rights  of  Shot- 
well  under  the  contract  It  was  as  sub- 
stantial and  effectual  a  repudiation  as  we 
can  imagine.  It  necessarily  follows  that  de- 
fendant In  this  action  is  at  least  entitled 
to  riBcover  the  money  he  has  paid  to  plain- 
tiff under  the  contract  less  tbri  damage 
suffered  by  reason  of  any  breach  thereof} 
and  to  this  extent  the  questions  as  to 
whether  plaintiff  had  a  good  title  to  the  land, 
or  was  able  to  give  defendant  actual  pos- 
session thereof,  or  made  a  good  and  valid 
tender  of  ther  dee<^  are  entfrei|r^^^^ial 


Gal.) 

aa  I  view  the  case,  and  the  dectslong  of 
this  court  bearing  upon  the  principles  here 
InvolTed.  This  Is  the  first  case  coming  be- 
fore us  vhere  a  vendor  has  attempted  to 
quiet  his  title  under  the  cbrcumstances  here 
presented,  and  I  am  clear  that  be  can  be 
entitled  to  such  relief  only  upon  the  return 
of  the  moMf  he  has  received  from  tiie  ven- 
dee^ This  would  seem  to  be  sound  eaulty, 
for  the  vendor  has  no  right  to  both  land 
and  money. 

ittcai.  na 

BOWEN  V.  WENDT.  (No.  15.205.) 
<8npreme  Court  of  GftUfomla.  June  28,  1^.) 

E^JOININO  NtriSANCB— RlSHT  BT  PBSBCRIPTIOW. 

A  preBcriptlre  rigbt  to  use  a  stream  in 
a  manner  amomiting  to  a  public  nslsance  cannot 
be  acquired  so  aa  to  be  a  dsfoise  to  an  aotiou 
by  a  private  party  especially  injured  thereby  to 
oijoln  the  maiatenance  of  the  same. 

Department  2.  Appeal  from  superior  court, 
Santa  Clara  county;  lotm  Beyw^da,  Judge. 

Action  by  J.  J.  Bowen  acalnst  0.  Wmdt. 
Thera  was  a  judgment  for  yUminMIt,  and 
defendant  appeals.  Affirmed. 

W.  C.  Kennedy  and  Morehouse  &  Tattle, 
for  appellant  Pra.  B.  Spencer  (D.  W.  Buiv 
Chard,  of  counsel),  ft»  respondent. 

PER  GITRIAM.  Plaintiff  fa  'the  owner  of 
ca*tain  land  and  premises,  oontalnii^;  26 
acres,  more  or  less,  situate  In  the  county  of 
aanta  Clara,  through  which  a  streom'  knowh 
as  '*Coyot&  Creek:'*  nms,  and  upon  said  land 
and  near  said  stream  the  plaintiff  has  bis 
dwelling-house,  t^ntiff  uses  bis  land  for 
grazing  cattle  and  other  domestic  animals, 
aJd  the  wat«s  of  said  stream  are  useful 
and  necessary  for  the  watering  of  plaintiff's 
sto<^  Defendant  maintains  a  slaughter^ 
house  upon  or  near  the  stream,  above  plain- 
tiff's  premises,  from  which  the  offal,  etc., 
Is  turned  Into  said  Coyote  creek,  pollutes 
the  waters  thereof  so  that  fbey  are  unfit 
tar  domestic  use  and  unfit  for  cattle,  and  the 
odors  therefrom  are  Injurious  io  health,  etc. 
Plaintiff  avers  a  nuisance,  and  that  he  Is 
specially  Injured  thereby  beyond  the  gen- 
eral Injury  to  others,  etc.  Defendant,  In  ad- 
dition to  general  denials,  sets  up  in  his  an- 
swer facts  tending  to  establish  a  prescrip- 
tive right  to  use  the  stream  as  a  place  of  de- 
posit for  the  ofllkl  from  his  slaughterhouse. 
Hie  cause  was  tried  by  the  court  without 
the  IntMvention  of  a  Jury,  and  written  find- 
ings waived.  Plaintiff  had  a  decree  enjoin- 
ing defendant  from  depositing  the  blood, 
offal,  etc.,  from  his  slaughterhouse  In  the 
stream,  which  decree  recites  that  for  more 
than  two  years  next  before  the  commence- 
ment of  the  action  the  defendant  had  been 
guilty  of  maintaining  and  committing  a  pub- 
lic nuisance  by  polluting  the  waters  of  Coy- 
ote creek  by.  etc.,  and  that  said  nuisance 
has  been  specially  Injurious  to  the  plaintiff, 
•tc.  The  evidence  was  Sufflctant  to  show 
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that  fhe  acts  of  the  defmdant  constttuted ' 
a  public  nuisance,  and  that  the  plaintiff 
was  specially  Injured  tho^by.  He  might, 
therefore,  maintain  the  action.  Civ.  Code, 
I  3493;  Payne  r.  McKlnely,  64  CaL  632; 
Code  Civ.  Proc.  1 781.  "No  lapse  of  time  can 
legalize  a  public  nuisance,  amounting  to  an 
actual  obstruction  of  public  right"  Civ.  Code, 
I  3^;  People  v.  Gold  Bun,  eta,  Mln.  Co.,  06 
CaL  162,  4  Pac.  U62;  Hoadley  v.  San  Fnm- 
Cisco,  60  CaL  275.  A  prescriptive  right  can- 
not be  maintained  against  a  public  nuisance 
where  the  action  is  tmnight  by  a  private  par- 
ty who  has  soffwed  special  Injury  In  omse- 
quence  th^eof.  Woodruff  v.  Mining  Co., 
9  Sawy.  913-617,  18  Fed.  7S3;  Mills  v.  Hall, 
9  Wend.  SiS.  The  judgment  and  iaia  ap< 
pealed  from  are  affirmed. 


IM  CaLSSS 

LIVINGSTON  V.  KODIAC  PACKING  CO. 

(No.  15,180.) 
(Supreme  Court  of  California.  Jane  26,  1S94.) 
Who  abb  Fellow  BxavAMTS. 
The  mate  of  a  ship  engased  In  earrying 
freight  and  passengers  between  distant  points 
Is  a  fellow  servant  of  a  man  employed  In  the 
steward's  departmeat  t»  watt  on  the  eOoers' 
table. 

-  Departmmt  2.  Appeal  from  mpexUnr 
oonrt  dty  knd  county  of  San  Btanoteoej  A. 
A.  Sanderson,  Judge. 

Action  by  Robert  P.  lilvlngBtoa  against  the 
EodiBc  Paddng  Oftmpsny.  There  Was  A 
judgment  for  plalntto;  and  defendant  ^ 
peals.  BevetseO. 

Danid  Tltns  and  J.  3.  Xfc  Brandt,  tat  ap- 
pellant  Plerson  &  Mitchell,  tor  respondent 

PER  CURIAM.  Action  to  recover  dam- 
age for  a  personal  Injury  allegled  to  have 
been  suffoed  by  plaintiff  In  consequence  of 
negligence  of  defendant .  Trial  by  jury.  Ver- 
dict in  favor  of  plaintiff,  assesi^ng  damages 
at  $12,G0(^  on  which  judgment  was  rendered. 
Appeal  by  defendant  from  the  judgment  and 
from  an  order  denying  a  new  trial 
'  In  October,  1891,  the  defendant  was  owner 
of  the  steamship  Btoytlen  Republic,  titten  en- 
gaged In  carrying  passengers  and  frel^t 
from  San  Francisco  to  various  NorQiem  Pa- 
cific ports  in  British  Columbia,  Oregon,  and 
Washington,  and  thence  back  to  Ban  Fran- 
cisco; and  for  thftt  purpose  was  stippUed  by 
defendant  with  the  ordinary  eomplem«it  of 
ofilcers,  sailors,  and  servants.  O.  W.  Brown 
was  captain,  George  W.  Davld  mate,  and 
the  plaintiff  a  serrant  in  the  steward's  de- 
partment, whose  principal  duty  It  was  to 
serve  as  waiter  at  the  officers'  table,  but  also 
to  perform  such  other  services  as  ordered  by 
the  steward.  At  the  time  of  fhe  accident  in 
which  plahitiff  was  Injured— October  22,  1891 
—the  ship  was  moored  at  the  wharf  In  De- 
parture Bay,  where  It  was  taking  in  a  cargo 
or  partial  cargo  of  coal.  The  shippers  of 
the  coal  were  moving  !t  to  tiie-^lp,  and 
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dtunplng  It  Into  a  liatchway  by  meanB  and 
appliances  of  their  own,  which  consisted  of 
a  tramway  or  bridge  extending  from  the  coal 
bunkers  on  the  wharf  to  the  hatchway  on  the 
ship.  Upon  this  bridge  was  laid  a  railroad 
track  for  small  coal  ears.  No  part  of  the 
bridge  rested  upon  the  ship.  That  end  of  It 
from  which  the  coal  was  dumped  Into  the 
hatchway  was  supended  by  chains  attached 
to  tresUework  and  machinery  on  the  wharf, 
by  which  it  could  be  raised  or  lowered  so 
as  to  adapt  it  to  the  varying  height  of  the 
ship's  deck,  the  part  thus  raised  and  lowered 
being  attached  to  the  main  part  on  the  wharf 
by  hinges.  The  hatchway  being  used  at  the 
time  of  the  accident  Is  about  4%  feet  sauare. 
and  the  end  of  the  bridge  extended  nearly  to 
the  middle  of  It  The  width  of  the  bridge 
being  about  6%  feet,  the  sides  of  it  pro- 
jected about  6  inches  beyond  the  sides  of 
the  hatchway.  Mr.  David,  the  mate,  was 
superintending  the  receiving  of  the  coal  and 
the  "trimming"  of  It  la  the  hold  of  the  ship, 
but  bad  nothing  to  do  with  it  until  it  was 
dumped  from  the  cars  into  the  hatchway. 
About  5:30  o'dock  p.  m.  the  steward  ordered 
plaintiff  to  call  the  officers  to  dinner,  and  he 
went  upon  deck  and  to  the  captain's  room 
for  that  purpose,  but,  not  finding  the  captain 
on  tbe  ship,  he  was  ordered  to  go  and  look 
for  him  upon  the  wharf.  Going  from  tbe  ship 
to  the  wharf,  he  passed  over  the  railroad 
bridge  then  being  used  by  the  coal  shippers, 
and  returned  to  the  ship  tbe  same  way.  In  re- 
tuming  be  stuped  down  from  the  afdn  of 
tbe  bridge  to  the  deck  at  a  point  about 
five  feet  from  the  end  of  the  bridge,  then 
moved  two  steps  in  a  direction  paral- 
lel with  the  idde  of  the  bridge  and  to- 
wards the  end  of  It  wlilch  projected  over 
tbe  hatchway,  and  In  attempting  to  make 
another  step  "twisted"  his  ankle,  and  fell 
headforemost  into  tlie  hatchway,  from  which 
he  was  taken  In  an  unconscious  condition. 
As  to  this,  plaintiff  testified:  "I  stepped 
down  off  the  bridge  onto  the  deck,  and  made 
one  or  two  steps.  My  right  ankle  twisted, 
and  I  fell.  I  don't  remember  anything  aftar 
that"  On  cross-examination,  being  asked 
where  he  got  off  the  tramway  down  on  the 
deck,  he  answered:  "Well,  it  was  about 
halfway  between  the  hatchway  and  Uie  side 
of  the  ship  before  I  touched  the  deck.  Tlxere 
was  coal  on  the  deck,  Ques.  How  many 
feet  would  that  be  from  the  hatchway? 
Ans.  Well,  I  couldn't  say,  tor  I  would  not 
be  sure  of  It  Where  I  got  off  was  about 
halfway  between  the  hatchway  and  the  but 
warks;  perhaps  three  feet  from  the  bul- 
warks. It  was  about  three  feet  from  the 
point  where  I  reached  tbe  decik  to  the  port 
side  of  tbe  hatchway.  Ques.  What  did  you 
do  with  yours^  after  you  got  off?  Ana. 
Well,  to  my  recollection,  I  had  about  two 
steps,  and  after  that  I  don't  recollect  any- 
thing." The  port  Bide  of  the  ship  was  to 
the  wharf,  and  only  about  two  feet  from  It, 
and  tbe  upper  deck  was  about  on  a  levd 


with  the  wharf.  Plaintiff  further  festUted 
that  in  stepping  from  the  bridge  to  the  deck 
he  hmded  safely  on  his  feet  without  hurting 
himself. 

It  appears  that  it  was  the  duty  of  the 
mate,  Mr.  David,  to  place  gang  planks  from 
the  ship  to  the  wharf,  and  to  guard  the  open 
hatchways  while  taking  In  cargo,  so  far  as  It 
was  practicable  to  do  so;  and  the  only 
negligence  charged  by  respondent  is  that  the 
mate  failed  to  perform  those  duties,  it  b^ng 
claimed  that  the  plaintiff  was  compelled  to 
pass  over  the  bridge,  because  no  gang  plank 
was  in  place;  and  also  that  he  would  not 
have  fallen  Into  the  hatiAway  if  it  had  been 
guarded  in  the  usual  way  by  chains  or  ropes 
supported  by  stanchions. 

The  appellant  answers:  (1)  That  a  gang 
plank  was  in  place  at  the  times  plaintiff 
passed  to  the  wharf  and  returned  to  the 
ship;  (2)  that  he  might  have  safely  stepped 
from  the  ship  to  the  wharf  and  back  with- 
out a  tdank,  as  the  dlstanoe  ^Mb  <hi^  about 
two  feet;  (By  that  It  -mia  ImpracttcaUe  to 
guard  tbe  amku  hatchway  In  use  at  the  Ume, 
as  tbe  neceBsarr  atandilona  for  that  purpose 
could  not  have  been  put  In  piaee,  tta  tbe 
reason  that  one  side  and  two  comm  of  tbe 
faat^way  were  covered  by  the  bridge;  and 
(4)  that  the  defendant  was  guilty  of  contribu- 
tory n^Igence.  Although  tba  erldence,  aa 
read  fTom  tba  transcript,  seems  to  prepon- 
derate in  favor  of  defendant  np<m  nearly 
all  these  iBsuea,  yet  we  think  there  Is  enoni^ 
In  CavOT  of  plaintiff  to  create  a  anbstantlal 
conflict,  and  tbarefore  pass  to  a  considera- 
tion of  the  only  other  poliU  made  by  appel- 
lant whldi  is  that  the  mate,  Da^  and  tbe 
plaintiff  were  fellow  servants  "employed  by 
the  same  employer  in  the  same  general  busi- 
ness." We  think  this  point  Is  well  taken, 
and  should  be  sustained.  There  Is  no 
question  that  the  only  nes^igence  complain- 
ed of  wag  that  of  the  mate,  David,  nor 
that  i^aintlfl  and  the  mate  were  em^doyed 
the  same  employer.  Nor  to  it  claimed 
that  there  was  any  negligence  on  the  part 
of  the  defendant  in  selecting  emxd<^- 
ing  David  as  audi  mate.  Nor  la  it  now 
questionable  In  tills  state  tlut  a  difference 
in  the  grades  of  service  does  not  destroy  nor 
affect  the  relation  of  fellow  servants  of  tbe 
same  employer,  provided  only  that  they  are 
employed  "in  the  same  general  business." 
In  this  case  tbe  respondent  denies  that  plain- 
tiff, the  waiter,  and  Darld,  tbe  mate,  woe 
employed  in  the  same  genwal  business;  toA 
whether  or  not  they  were  so  Is  the  only  ques- 
tion debated  under  this  bead.  It  is  agreed 
that  the  general  business  In  which  tbe  defend- 
ant was  engaged  was  that  of  carrying  pas- 
sengers and  fright  by  a  steamship  firom  port 
to  port  80  distant  from  each  other  aa  to  re- 
quh-e  several  days  to  make  a  passage  either 
way,  and  also  requiring  probab^  20  em* 
ployte  for  different  grades  of  necessary  serv- 
ice, Including  captain's  mates,  englneera 
pilots,  eallcws,  stewards,  cooks,  waiters,  and 

Digitized  by  Google 


Cal.) 


WIUSOK  c.  STUMP, 


161 


flrcmen.  In  view  of  the  necessity  of  fur- 
nishlng  meals  to  passengers,  as  well  as  to 
employes,  are  not  the  Bervlces  of  stewards, 
cooks,  and  dinlcK-room  waiters  an  essential 
part  of  the  general  business  of  carrying  pas- 
sengers and  freight  from  San  Frandsoo  to 
ports  In  British  ColnmUa  and  the  states  of 
Washington  and  Oregon  by  steamship?  We 
think  It  clear  that  they  are,  and  that  It  fol- 
lows flrom  section  1970  of  the  Civil  Clode,  as 
constmed  In  nnmerons  cases,  that  the  de- 
fendant Is  not  bonnd  to  Indemnify  the  plaln- 
tiff  for  injuries  snfCered  In  conseqaence  of 
the  n^Ugence  of  the  mate,  Darld.  Mcliean 
T.  tuning  Co.,  51  Cal.  255;  Fagundes  v. 
Ballroad  Co..  78  Cal.  97,  21  Pac.  437;  Gon- 
grare  Railroad  Co.,  88  Cal.  360,  26  Pac. 
175;  Daves  v.  Ballroad  Co.,  98  Cal.  19,  82 
Pac.  70a  The  jodgment  and  order  are  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


112  Cal.  m 

WILSON  T.  BTUMP.  (No.  14,992.) 
(Supreme  Court  of  CUlfomia.  Jnne  26.  18M.) 
Rswabd— Acnoit  to  Bsoovhr. 

1.  A  complaint  In  an  action  to  recover  a 
reward  offered  for  the  production  of  a  letter, 
which,  after  allegin8[  the  offer,  alleges  that  plain- 
tiff,  in  consideration  of  said  offer,  proiuise, 
and  agreement  on  the  part  of  defendant,"  pro- 
duced the  letter.  mfficMntly  ^ows  that  plain- 
tiff knew  the  reward  bad  been  offered,  and  pro- 
duced the  let'er  in  reliance  on  defendant's  prom- 
IK. 

2.  Who*  the  ccmiphUnt  shows  that  the  let- 
ter was  i»odnced  within  five  days  after  the  re- 
ward was  offered  for  it.  the  fact  that  re- 
ward bad  been  revoked  is  a  matter  of  defense, 
as  it  will  be  presumed  fliat  the  trffer  owitinued 
for  snch  length  of  time. 

Comndsslouers'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Fiandsco;   WUUam  T.  Wallace, 

Judge. 

Action  by  Rnssell  J.  Wilson  against  Irwin 
O.  Stomp.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

James  A.  Waymbre,  for  appellant  Stanley. 
Stc»ey  &  Hayes  and  Arthur  Bogera,  for  re- 
spondent. 

VANCIiIEF.  a  The  complaint  In  this  ac- 
tion shows  that  In  October,  1890,  the  defend- 
ant was  desirous  of  obtaining  a  certain  let- 
ter  said  to  have  been  written  by  Henry  H. 
Harkbam,  the  alleged  contents  of  which  were 
In  dispute.  That  on  or  about  the  24th  day 
of  October,  1890,  the  defendant  proclaimed 
and  asserted  that  he  was  desirous  of  obtain- 
ing a  genuine  letter  written  by  said  Mark- 
ham  of  the  alleged  character  and  contents, 
and  that  he  would  pay  a  reward  of  $1,000 
for  the  production  to  him  of  such  genuine 
letter  containing  the  disputed  matter.  •That, 
in  consideration  of  said  offer,  promise,  and 
agreement  on  the  part  of  the  defendant,  this 
plaintiff  did,  on  the  29th  day  of  October,  1890, 
produce  to  and  left  In  the  pa«onal  custody 
of  the  defendant,  fw  the  period  of  twenty- 


four  hours,  the  Bain  genuine  letter,  so  M 
aforesaid  written  by  said  H.  H.  Maricham, 
and  did  thai  and  there  demand  from  the  de- 
fendant the  payaoit  to  him  of  said  offered 
reward  or  compensation  of  |1,000;  but,  no^ 
withstanding  such  production  and  delivery 
of  such  g^uine  letter,  defendant  did  then 
refuse  and  ever  since  has  and  still  does  re- 
fuse to  pay  to  plaintiff  said  sum  of  91,000^ 
or  any  part  thereof."  The  defendant  demur- 
red "on  the  ground  that  said  complaint  doet 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  In  this,  to  wit,  that  It  does  not  show 
a  sufficient  consideration,  or  any  considera- 
tion, for  the  agreement  therein  alleged." 
The  court  overruled  the  demurrer,  and  m- 
dered  Judgment  In  favor  of  plaintiff  for  the 
sum  demanded  by  default  of  defendant  in 
falling  to  answer.  T^ie  def^idant  brings  this 
appeal  from  the  judgment  upon  the  judg- 
ment roll,  and  contends  that  tiie  court  erred 
In  overruling  the  demurrer. 

It  Is  true  that  the  alleged  offer  and  prom- 
ise to  pay  the  reward  was  only  a  proposal 
or  conditional  promise  on  the  part  of  the 
defendant,  and  not  a  consummated  contract; 
but  If,  in  reliance  upon  that  offer,  the  plain- 
tiff accepted  the  proposal,  and  performed  the 
service  for  which  the  reward  was  offered, 
before  the  ott&c  was  revi^ced,  a  valid  contract 
was  thereby  ccmsummated.  Byer  t.  Stock- 
well,  14  Cal.  134.  Nor  Is  this  controverted 
by  appellant's  counsel,  but  he  contends  that 
the  complaint  does  not  show  that  plaintiff 
knew  the  reward  had  been  offered,  or  that 
plaintiff  performed  the  service  in  reliance 
upon  the  promise  of  defendant  I  think, 
however,  the  language  of  the  complaint  clear- 
ly implies  all  this,  and  is  quite  sufficient  to 
stand  the  test  of  general  demurrer.  These 
alleged  deficiencies  are  not  specified  In  .the 
demurrer,  the  only  specification  (if  It  may  be 
called  such)  being  that  the  complaint  does 
not  show  any  consideration  for  the  alleged 
contract  while  the  points  made  here  are 
much  more  ^)eclflc,  and  not  necessarily  sug- 
gested by  the  demurrer.  But  the  allegatior 
of  the  complaint  is  "that  In  consideration  of 
said  offer,  promise,  and  agreement  on  the 
part  of  the  defendant"  the  plaintiff  produced 
the  letter,  eta,  and  "then  demanded"  the  re- 
ward; and  this  means  that  the  offer  of  the 
defendant  was  the  cause  which  moved  plain- 
tiff to  perform  (Webst  Diet.  "Consideration'^, 
and  implies  that  he  knew,  before  he  perform- 
ed, that  the  offer  had  been  made. 

It  Is  further  objected  that  the  complaint 
does  not  show  that  the  offer  had  not  been 
revoked  before  the  performance.  The  com- 
plaint shows  that  the  offer  was  made  Octo- 
ber 24th,  and  that  within  five  days  there- 
after, in  reliance  upon  It  the  plaintiff  per- 
formed the  service  requested.  Prima  fade, 
this  shows  a  complete  contract  and  perform- 
ance on  the  part  of  the  plaintiff.  The  offer 
was  not  limited  in  time,  and  the  presump- 
tion Is  that  It  was  open  on  the  fifth  day  after 
it  was  made,  nothing  to  the  contrail  appeaz- 
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tag.  llie  TBTocatton  of  It,  If  It  had  been  r»- 
Toked.  was  matter  of  defense.  Hewitt  t., 
Anderson,  56  Gal.  476.  cited  by  f^peUant,  Is 
not  In  point  In  tbat  case  the  court,  upon 
a  trial,  found  aa  a  fact  "that  none  of  the 
acts  of  tlxe  plaintiff  were  done  with  a  view 
to  obtaining  said  reward,  or  any  part  thereof, 
but  all  « f  Bald  acts  were  done  without  any 
Intuition  of  claiming  said  reward,  or  any 
part  tho^f,"  I  tblidc  the  Judgmoit  abould. 
be  affirmed. 

We  concur:    BELCHER,  C;  HAYNES,  C. 

PER  GTJRIAU.  For  the  reasons  g\Yea  In 
the  fwwgoing  opinion,  the  Jodgment  aitpealed 
from  is  affirmed. 


lUCal.  m 

HOUOHTON  T.  TRT7MBO  et  al.   (No.  IC,- 
518.) 

(Siqir«De  Court  of  California.  June  26,  1894.) 

RiYiBW  oir  Apfcal— Bill  of  ExcBFTiosa—  Uii^ 
TBRS  voT  Apparent  op  RRcoKn— Waitbr. 

1.  A  bill  of  exceptions  filed  by,  and  certi- 
fied to  aa  that  of,  one  of  the  defendanta,  cannot 
be  considered  on  an  anwal  fay  another  d^ead- 
ant,  as  sneh  other  dexeudant  may  hare  waived 
all  audi  points. 

2.  The  fact  that  a  jnd^ment  asBDines  a 
partmrahip  between  the  parties,  inoonaistent 
with  aUegations  in  the  complaint,  is  not  ground 
for  reversal.  In  the  absence  of  a  history  of  the 
trial,  BO  as  to  enable  the  court  to  see  what  objec- 
Hons  were  Interposed  by  defendant,  or  what  de- 
fenses and  points  were  made  or  waived. 

3.  A  jQacment  will  not  be  reversed,  on  the 
ground  that  the  findings  are  not  snfficiently  fall, 
where  the  parties  especially  waived  fOrtiter 
findings. 

Department  2.  Appeal  from  superior  court, 
clt7  ftod  county  of  San  Francisco;  A.  A. 
Sanderson,  J^dge. 

Action  by  Herbert  R.  Hoxigbton  against 
Isaac  Tmmbo  and  B.  P.  Thomas.  EYom  a 
Judgment  fOr  plaintiff,  defendant  Thomas  ap- 
peals. Affirmed. 

H.  D.  Talcott.  for  appellant  Thos.  V. 
Cator  and  Plerson  &  Mitchell,  for  respond- 
ent. 

McFABLAND,  J.  This  may  be  d»crlbed. 
generally,  as  an  action  for  an  accounting  be- 
tween plalntifT  and  defendants,  of  matters 
growing  out  of  business  connected  with  the 
property  Imown  as  the  "Bijou  Theater."  De- 
fendant Trumbo  filed  a  demurrer  to  the  com- 
plaint, which  was  overruled.  He  then  filed 
an  answer,  and  also  a  cross  complaint  De- 
fendant Thomas  did  not  demur,  but  filed  an 
answer  and  cross  complaint  Each  of  the 
defendants  filed  an  answer  to  the  other's 
cross  complaint  Judgmoit  was  rendered  for 
plaintiff  against  Trumbo  for  a  certain  sum 
of  money,  against  Thomas  for  a  certain  sum 
of  money,  and  also  In  favor  of  Trumbo, 
against  Thomas,  for  a  certain  sum  of  money. 
Thomas  ap];>eals  from  the  Judgment  He  pro- 
cured the  case  to  be  submitted  npon  his  owa 
pftota  and  antliorltiest  because  ncme  had 


been  filed  hy  respondent  wUhln  Uie  Ume  pre* 
scribed  by  the  rules  of  this  court 

There  is  no  blU  of  exceptions  or  statement 
before  us  which  we  can  consider.  The  de- 
fendant Trumbo  made  a  motion  for  a  new 
trial,  and  submitted  a  draft  of  a  bill  of  ex- 
ceptions to  be  used  on  his  said  motion,  and 
on  any  appeal  which  he  might  take.  The 
Judge  certified  it  in  this  language:  "The  fore- 
going bill  of  exceptions  Is  hereby  certified  to 
be  correct,  and  may  be  received  as  the  en- 
grossed bUl  of  exceptions  of  the  defendant 
and  cross  complainant  Isaac  Trumbo  on  his 
motion  for  a  new  trial,  and  may  also  be  used 
by  him  on  any  appeal  tbat  be  may  liave  tak- 
en, or  may  hereafter  take,  from  the  Judgment 
and  decree  rendered  herein."  Trumbo  has 
not  appealed,  and  It  does  not  appear  whether 
or  not  his  motion  for  a  new  trial  was  ever 
determined.  The  appellant  Thomas,  has 
procured  this  bill  of  exceptions  f  Trumbo  to 
be  printed  In  the  transcript  but  it  is  quite 
evident  that  It  cannot  be  considered.  It  was 
prepared  and  submitted  by  Trumbo  alone, 
and  certified  as  his  bill.  There  is  not  In  it 
from  beginning ,  to  end,  a  single  objection 
made  by  Thomas,  or  a  ^ngle  exception  taken 
by  blm.  He  may  iiave  waived  every  point 
made  by  Tmmbo,  and  every  exception  which 
the  latter  took.  If  it  bad  been  intended  to 
be,  and  had  been,  Ttiomas'  bill  of  exceptions, 
to  be  used  by  him  on  any  motion  on  appeal, 
the  matter  of  the  bill  might  have  been  ma- 
terially different  He  also  prints  on  the  last 
page  of  the  transcript  after  the  stipulated 
certification  thereof,  what  Is  called,  "BUI  of 
Exceptions  of  Defendant  and  Cross  Com- 
plainant and, Appelant  R.  P.  Thomas."  and 
consists  entirely  of  specifications  of  errors, 
but  It  is  not  certlfl«d  or  authenticated  in  any 
way  whatever.  Leaving  out  of  view  all  but 
the  Judgment  roll,  there  is  nothing  to  war- 
rant a  reversal  of  the.  Judgment  The  com- 
plaint Is  certainly  good  ^ s  against  the  general 
objection  of  want  of  facts,  or  of  JurisdlctloiL 

Appellant  contends  that  the  Judgment 
should  be  reversed  because  the  Judgment 
seems  to  contemplate  that  the  relation  be- 
tween the  parties  was  that  of  partnership, 
while  the  complaint  states  some  facts  Incon- 
sistent with  the  theory  of  partnership.  But 
the  prayer  of  each  party  asks  for  an  account- 
ing against  the  others  of  the  business  trans- 
actlona  related  in  the  complaint;  and  we 
have  not  a  history  of  the  trial  before  us,  and 
cannot  now  know  upon  what  theory  It  was 
conducted,  what  objections.  If  ony,  were  In- 
terposed by  appellant  or  what  defenses  or 
points  were  made  or  waived.  We  cannot 
therefore*  remse  thft  Judgount  opcm,  tbis 
point 

Appellant  also  contends  tbat  the  findings 
are  not  full  enough.  There  were  some  land- 
ings at  the  time  a  certain  Interlocutory  decree 
was  rendered,  but  none  at  the  time  of  the- 
final  Judgment;  and  we  find  In  the  transcript  a 
written  stipulation  of  the  parties  "that  flnd- 
ings  other  than  those  hlthertofore  signed  and 
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filed  upon  the  rendition  of  tbe  InterlocatoiT 
decree  be,  and  the  aame  are  hereby,  wdved." 
Indeed,  the  judgment  looks  Tcry  mneb  like  a 
coneeBt  jadgment,  althou^  Ita  charactw  aa 
■uch  Judgment  Ib  not  qnlte  so  prononnced  as 
to  warrant  m  fai  granting  respondent's  mo- 
tion to  dismiss  the  appeal  on  tbat  ground. 
But  we  see  no  reason  for  rerersing  the  judg- 
ment.  The  Judgment  Is  affirmed. 

We  concnr:  DB  HAVBN,  J.;  riTZOBBr 
ALD,  J. 

(A  CsL  Unrep.  6M) 

WAEU4ER  T.  F.  THOMAS  PARISIAN  DYO- 
ING  A  CLEANING  WORKS.  (No. 
15.266.)' 

(Sivnme  Court  of  CAlifomis.  Jons  19,  ISM.) 
BsTiBW  OM  ArrsAii— Ahbmdiuuit  or  Rbooko. 

1.  The  action  of  the  court  In  granting  a 
Bew  trial  mu«t  be  affirmed  where  the  grounds 
for  nanting  the  same  are  not  stated. 

2.  After  the  statemMit  of  the  ease  has  been 
eetfled  for  an  awsal.  the  eowt  ean  aUow  addl- 
tiona  to  be  made  thereto,  though  the  omUsioot 
arose  from  the  negligence  of  the  attorney. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Fzandsco;  Joha 
Hunt,  Judge. 

Action  by  Setb  Warnw  against  the  F, 
Thomas  Parisian  Dyeing  &  Cleaning  Wwks. 
There  was  a  judgment  for  plalntUT^  and, 
Crom  an  order  granting  defokdaiit  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Horace  W.  Philbrook.  for  sppellant  Bein* 
■tain  ft  Eisner,  tor  ta^xnideat. 

PBB  CURIAM.  A  TWdlot  was  Tendered 
in  this  cause  In  favor  of  the  plaintUt  for 
$1,221.  The  defendant  mored  tor  a  new 
trial  upon  several  grounds,  one  of  which 
was  that  the  evidence  was  lumfllclent  to 
justify  the  verdict  The  comt  granted  the 
motion  wlthoixt  spedfjrlng  the  ground  upon 
wliidli  it  made  the  order,  and  fmn  tills  or> 
der  the  plaintiff  has  appeitled. 

Upon  w^-establlshed  rules,  the  actlcm  of 
ttia  court  must  be  affirmed.  Orooks  v.  Miller, 
8»  G«L  85,  36  Fac  61fi;  Kauitinan  t.  Maler. 
9i  OaL  269.  29  Pae.  481;  Domioo  t.  OaasasBa 
(CaL)  85  Pac.  1024;  People  v.  Flood  (Cat) 
80  Pac  663;  MUls  v.  Navigation  Co.,  Id.  772. 

After  the  statement  of  the  case  had  been 
settled  by  the  judge,  and  filed  with  the 
derk.  It  was  brou^t  to  the  notice  of  the 
court  that  the  statement  was  Incomplete,  In 
tliat  eevaal  exhlljlts  referred  to  therein  had 
not  been  engrossed  at  length,  although  it 
was  recited  In  the  statement  that  It  con- 
tained all  the  material  evidence  taken  at 
the  trial  of  the  action.  The  defendont'a 
attorney  thereupon  moved  the  court  tbat 
the  settlement  and  allowance  of  the  state- 
ment be  vacated,  and  that  they  be  allowed 
to  re-engross  the  same,  and  place  these  ex^ 
hibtts  therein.  Tbls  motion  was  resisted  by 
the  attorney  for  the  plalntUI,  but,  after  a 
tiearlng  of  the  parties,  was  granted;  and  tlie 


plalntKTs  attorney  e«epted  to  tbls  action  of 
the  court  We  see  no  oror  In  this  proceed- 
ing. Courts  of  jtutice  are  organized  for  the 
purpose  of  determining  the  controversies  be- 
tween litigants  according  to  th^  respective 
rights;  and  rules  of  procedure  are  intended 
to  fadlltata  this  purpose,  rather  than  to 
hamper  or  obstruct  the  action  of  the  court 
In  determining  which  of  the  parties  Is  ea^ 
titled  to  a  judgment  Section  669.  Code  Otv. 
Proc..  makes  It  the  duty  of  the  judge,  in  set* 
tllng  the  Btatemoit,  to  make  It  "truly  rep- 
resent tlie  case,  notwithstanding  the  assent 
of  the  parties  to  any  Inaccurate  statement" 
If  the  judge  ihall  become  aatlsfled  that  a 
statement,  as  settled  by  him,  does  not  truly 
represent  the  case,  be  is  aotborlxed,  and  It 
Is  his  duty,  to  make  sueta  OMreetlfHis  there- 
in as  will  cause  it  to  conform  to  the  taeta. 
In  the  present  case  the  defendants  attorney, 
in  preparing  the  proposed  statement,  had  in* 
eluded  tboeln  a  reference  to  these  esblblta 
by  Inserting  the  words,  at  the  place  where 
they  wm  referred  to,  "here  Insert  plalntHTs 
exhibit  — k**  ao  that  the  plalotirs  attor> 
ney  was  not  misled  In  prepering  amend- 
ments thereto;  and,  ^en  the  attention  ot 
th%  judge  was  dravni  to  the  fact  that  the 
rathlblts  had  not  been  engrossed  In  ttie  state- 
ment, he  was  authorised  to  vacate  his  eet- 
tlflcate  of  settlement,  and  direct  that  Ihey 
be  engrossed  therein,  so  that  bis  certificate 
may  conform  to  the  facts.  Whether  the 
omission  to  engross  them  was  the  result  of 
inadvotenoe  or  carrtessness  on  the  part  of 
the  defendant's  attMney  did  not  deprive  the 
court  of  a  discretion  to  settle  It  correctly; 
and,  for  the  purpose  of  determining  what 
exhibits  were  in  reality  referred  to  in  the 
statemoit.  It  was  authorized  to  make  such 
Investigatlai  as  w<Hild  enable  it  to  settle  ttie 
statement  according  to  the  fketn  The  order 
Is  affirmed. 


dos  Col.  M2) 
PBOPIiB  T.  HABTUAN.  (No.  21,100.) 
(Supreme  Court  of  Oalifomia.  June  26,  1894.) 
Rats— RiSHv  to  a  Fdbuo  TauL— Uaousra 
Charaotsb  of  Probioutbix. 

1.  On  indictment  for  assault  with  Intent  to 
rape,  an  order  ezdoding  all  persons  from  the 
court  room,  except  defendant  and  the  offieets 
of  toe  court,  violates  defendant's  right  to  a  pub- 
lic trial,  and  is  erreneons. 

2.  He  fixt  that  prosecutrix  la  of  unchaite 
charactn  is  no  d^ense  to  an  Indigent  tor  as> 
aault  with  Intent  to  rape. 

Department  L  Appeal  from  superior 
court,  Butte  county;  John  a  Or^,  Judge. 

Horace  G.  Bartman  was  convicted  of  as- 
sault with  ioteat  to  lape^  and  appeals^  Re- 

versed. 

a  W.  HSrtman,  tor  appellant  H.  T.  Rear* 
den  and  Atty.  Gen.  Hart,  tor  the  People. 


GAROUTTB,  J.  The  appellant  was  convict- 
ed of  an  assault  with  the  Intent  to  commit 
rape,  and  now  presents  this  appeal  from  the 
judgment  of  conviction. 

*For  o^nkm  on  motion  to  set  a^e  judgment,  and  to  r^nstate  causes.  M^jPi^etgy^l^OOQlc 
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When  the  InfbnnatloB  had  been,  read  to 
the  jury,  and  the  defendant's  plea  stated, 
on  motion  of  the  district  eXtam^t  and 
against  the  objection  of  the  defendant,  the 
court  made  an  order  excluding  from  the 
court  room,  durinK  the  trial  of  the  case,  all 
persons  except  the  offlcm  of  the  court  and 
the  defendant.  This  was  a  novel  proeednre, 
and  baa  no  JusUficatlon  in  the  law  of  mod- 
em times.  We  know  of  no  case,  decided  in 
this  coimti7,  supporting  the  course  of  pro- 
cedure here  pursued.  It  is  in  direct  viola- 
tion of  that  provldon  of  the  constitution 
which  ae^a  that  a  par^  accused  of  crime 
has  a  Tight  to  a  public  trial.  The  fact  tiiat 
the  offlcen  4^  the  court  wwe  allowed  to 
be  present  In  no  way  made  the  trial  pub- 
lic. For  the  purposes  ecmtemplated  by  the 
provision  of  the  constitution,  the  presence  of 
the  ofilcers  of  the  court—men  whom,  It  is 
safe  to  say,  woe  under  the  influence  of  the 
court— made  the  trial  no  more  public  than 
if  they  too  bad  he&i  eccluded.  While  a 
riEht  to  the  public  trial  contemplated  1^  the 
constitution  does  not  require  of  courts  un- 
reasonable and  impossible  things,  as  that  all 
persons  have  an  absolute  rigbt  to  be  present 
and  witness  the  court's  proceedings,  regard- 
less of  the  conveniences  of  the  court,  and 
the  due  and  orderly  conduct  of  the  trial,  yet 
this  provision  must  have  a  fair  and  reason- 
able construction  In  the  Interest  of  the  pov 
son  accused.  Judge  Go(dey.  In  his  work  up- 
on OonstitnUonal  Limitations  (page  dSS),  has 
well  declared  the  true  rule  in  the  following 
language:  "The  requlr«nent  of  a  public 
trial  is  for  the  b^^t  of  the  accused,— that 
the  public  may  see  that  he  is  dealt 
with,  and  not  unjustly  condemned,  and 
that  the  presence  of  Interested  qwctators 
may  keep  his  triors  keenly  alive  to  a  suu»  of 
their  responsibility,  and  to  the  importance  of 
thehr  functions;  and  the  requirement  is  fair- 
ly observed  if,  without  partiality  at  favor- 
itism, a  reasonable  proportion  of  the  pnbUc 
la  sutFercd  to  attend,  notwithstanding  that 
those  persons  whose  presence  could  be  of  no 
service  to  the  accused,  and  who  would  only 
be  drawn  hither  by  a  prurient  curtosl^, 
are  excli^ed  altogeth^."  In  the  case  of  Peo- 
ple V.  Murray,  88  Mich.  27G,  GO  N.  W.  9B6, 
the  question  now  before  the  court  is  elabor- 
ately discussed;  and,  upon  a  state  of  facts 
more  favwable  to  the  accused  than  Is  pre- 
sented by  the  present  record.  It  was  held 
that  the  defendant  had  not  bad  a  public  trial 
There  Is  nothing  to  be  found  in  Grimmett 
State,  22  Tex.  App.  36,  2  S.  W.  681;  State 
V.  Brooks,  92  Mo.  673,  6  8.  W.  2fi7,  330;  or 
People  T.  Kerrigan,  78  Oal.  222,  14  Pac.  849, 
—that  justified  the  action  of  the  court  In 
maUnS'  the  ordor  of  exclusion  here  assailed. 
The  &cte  ot  those  cases  are  wId<Uy  at  vari- 
ance with  the  facts  before  us,  and  the  law 
there  declared  entirely  falls  to  s^e  as  a  le< 
gal  support  to  the  Judgment  here  rendered. 
It  Is  intimated  in  both  the  Kerrigan  and 
Grimmett  Gases  that,  conceding  tiie  accused 


to  be  derived  of  43ie  rig^t  to  a  pubUc  trial, 
still  the  burden  was  upon  him  to  show  in- 
Jury  by  reason  of  the  deprivation.  Tbeae  in- 
UmaUona  cannot  be  Indorsed.  A  defendant 
charged  with  crime  is  entltied  to  certoin 
rights  under  the  craatitution;  and,  when  he 
has  t>een  deprived  of  any  one  of  them,  he 
has  not  had  that  fair  and  impartial  trial  to 
which  he  Is  entitied,  however  bad  and  de- 
graded. This  principle  of  law  Is  In  entire 
ccMDBonance  with  the  views  of  the  Michigan 
courts  as  declared  In  People  v.  Murray,  su- 
pra. In  the  case  at  People  v.  Swaftord.  65 
Cal.  228,  8  Pac.  809,  the  court  excluded  all 
peiwns  except  the  witnesses  and  persons 
connected  with  the  case,  and  this  action  was^ 
snstoined.  It  Is  there  said  that  It  does  not 
appear  that  the  accu^  objected  to  the  or- 
dw  of  exdusion,  and  non  constat  but  that 
such  order  was  made  at  bis  OEpreas  request. 
Whatever  may  be  the  legal  soondness  of  the 
court's  conclusion,  drawn  from  such  a  condi- 
tion ot  the  record,  we  think  tiie  con^aas  of 
tiie  oTdsr  of  extduslon  too  wide,  and  ite  Um-^ 
itatlons  as  to  those  allowed  to  be  present  at' 
the  trial  entirely  too  restrictive.  The  trial 
should  be  *^bllc,"  in  the  ordinary  common- 
soise  acceptation  of  the  teem.  The  doors  ot 
the  court  room  are  expected  to  be  kept  open, 
the  public  are  entitied  to  be  admitted,  and 
the  trial  Is  to  be  public  In  all  respects,  as  we 
have  before  suggested,  Trith  due  regard  to 
the  stee  of  the  court  room,  the  conveniences 
of  the  court,  the  right  to  exclude  objection- 
able dmractm  and  youth  of  tender  years, 
and  to  do  other  things  which  may  fadlttate 
the  proper  conduct  of  the  trial.  Section  125 
of  the  Code  of  Civil  Procedure,  upon  which 
the  attwney  general  rcOies  to  snppwt  the  ac- 
tion of  the  trial  court,  has  no  reference  what 
ever  to  the  question  here  in^ved.  The  ap- 
plication of  the  rule  thwe  stated  is  confined 
exclusive  to  dvil  cases. 

The  fiuit  that  the  iHvsecutrIz  may  have 
been  a  woman  of  unchaste  character  Is  no 
defense  to  the  charge  stated  In  the  Informa- 
tlon.  A  defendant  is  equally  guilty,  under 
the  law,  regardless  of  the  good  or  bad  mor- 
als of  the  woman  assaulted.  It  Is  ordered 
that  the  judgment  be  reversed,  and  the  cause 
remanded. 

We  concur:  TAN  FLEET,  X;  DE  HA- 
VEN, J. 

i  Cal.  TTnrep.  6S1 

PHILLIPS  T.  WINTEB  et  al.  (No.  15.177.) 
(Supreme  Court  of  California.  June  26,  1S94.) 
Kes  Jctdicata. 
A  party  to  an  action  for  partition,  who 
Bcqalrea  an  independent  title  hy  deed  pendinj; 
the  suit  and  before  decree,  and  who  dora  not 
assert  sucli  title  in  tliat  uctinn,  will  be  con- 
cluded by  the  judgmetit  therein  from  settint;  ui> 
such  title  in  a  subRequent  action  for  the  parti- 
tion ot  the  same  proiierty. 

I>€partTnent  2,  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John 
Hunt;  Judge, 
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AetlOD  by  Abraham  Phillips  agaliut  Fanny 
M.  TVlnter  and  others  for  pardtloiL  Jud^ 
ment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Daniel  Titus  and  Henry  Sears,  for  appel- 
lants. L  N.  Thorne  asd  Myer  Jacobs,  ton 
respondenL 

PEIR  CURIAM.  Tbe  plaintiff  commenced 
this  action  to  obtain  a  pnrtltton  ot  certain 
blocks  and  Iota  of  land  altaate  In  the  city  and 
CDonty  of  San  Francisco,  and  known  as  "ont< 
side  lands."  Tbere  were  a  large  mimber  of 
defendants,  an  of  wbom  answered*  and  set 
oat  their  respectlTe  dalms  to  Interests  In  the 
lands  described  In  the  complaint  Amon? 
the  defendants  were  the  minor  heirs  and  the 
adnlt  heirs,  and  the  execntrlees  ot  the  will 
of.  William  Winter,  deceased.  The  minor 
heirs  answered  separately  by  their  guardian 
ad  litem,  and  alleged  that  said  William  Win- 
ter, at  the  time  of  his  death,  was  the  owner 
and  entitled  to  the  possession  of  an  ondlTlded 
third  part  of  all  the  lands  and  premises  de- 
scribed; and  they  prayed  that  the  said  lands 
he  partitioned,  and  that  the  shares  and  Inter- 
ests to  which  they  were  entitled  might  be 
determined  by  the  court,  and  set  off  In  sev- 
eralty to  them.  The  adnlt  heirs  and  exeo- 
ntrioea,  by  their  answer,  denied  that  the 
idalntlff  and  defendants  yrere  the  owners,  as 
tenants  In  common,  of  the^  lands  and  prem- 
ises described  in  the  complaint;  denied  that 
the  plaintiff  or  the  defendants,  other  than 
thcmselTes,  bad  any  lnt«%st  is  the  said 
lands  and  premises,  or  any  pert  thereof,  as 
tenants  In  common  or  otherwise;  and  alleged 
that  said  wnUam  Winter,  in  bis  lifetime,  and 
at  the  time  at  his  death,  was  seised  la  fee, 
and  was  the  .owner  In  severalty,  of  all  the 
said  pleoes  and  parc^  of  land  mentioned 
and  described  in  tlie  complaint  Wherefore^ 
they  prayed  that  It  be  adjudged  and  decreed 
by  the  coart  that  they  were  the  owners  and 
oiiitled  to  the  possession  of  all  the  stdd  boids 
and  premises,  end  that  the  relief  asked  by 
the  plaintiff  be  denied.  The  case  was  tried, 
and  full  findings  made,  by  which  It  was 
detomlned  that  each  <tf  the  parties  to  the 
actitm  had  a  certain  stated  Interest  hi  the 
said  premises;  and  thereupon,  in  accordance 
with  the  findings,  an  luteiiocatCHT  decree  of 
partition  was  made  and  entered,  from  which, 
and  ftom  an  order  denying  their  mottrai  for 
a  new  trial,  the  adnlt  heirs  and  execntrlees 
appeaL 

The  appellants  contend  that  the  heirs, 
devisees,  and  repreaentatlves  of  the  estate  of 
William  Winter,  deceased,  were  shown  to  be 
the  owners  In  fee  and  entitled  to  the  posses- 
iHon  of  all  the  property  Involred  in  tlie  action, 
and  that  the  court  erred  in  awarcllnK  and  set- 
ting off  portions  thereof  to  the  plaintiff  and 
the  other  defendants.  This  contoatlon  Is 
baaed  upon  the  following  foets:  On  N'orem- 
ber  20, 1869,  an  action  was  commenced  In  the 
district  court  of  the  twelfth  judicial  district 


In  and  ft>r  tiie  dty  and  county  of  San  Ttbu- 
dsco,  by  Bobert  S.  Randall  against  William 
Winter  and  others,  for  the  partition  between 
the  parties,  as  tenants  in  common,  of  a  tract 
of  land  described  as  "tbat  certain  tract  of 
land  sttuated  In  the  city  and  county  of  San 
Francisco  and  state  of  Cnllfomla,  known  as 
and  being  the  southeast  quarter  of  section  13, 
township  2  south,  range  6  west,  according  to 
the  United  States  survey  of  the  state  of  Oal- 
if(nmia,  and  being  more  particularly  describ- 
ed as  the  same  is  delineated  tind  shown  on 
the  map  of  the  outside  lands  of  the  city  and 
county  of  San  Francisco,  made  under  and  by 
virtue  of  the  provisions  of  order  No.  800,  as 
follows,  to  wit,  'All  those  certain  blocks  of 
land,*  *'  etc..  Including  the  blocks  and  lots  In- 
volved In  this  action.  The  answer  of  Win- 
ter was  filed  March  ^  1870.  The  trial  of  the 
action  was  commenced  August  19,  1871,  and 
on  the  next  day  the  case  was  submitted  to 
the  court  for  decision.  The  Interlocutory  de- 
cree was  entered  October  13,  1871,  and  the 
final  decree  on  December  8,  1875.  By  these 
decrees  there  were  allotted  and  set  off  to  the 
plaintiff,  Randall,  In  severalty,  all  the  blocks 
and  lots  of  land  described  In  tbe  complaint 
In  this  action;  and  the  said  decrees  are  still 
in  full  force  and  effect,  having  never  been 
set  aside,  vacated,  or  reversed,  and  under 
deeds  from  Randall  the  several  parties  to 
this  action  have  acquired  the  interests  In  the 
property  which  were  respectiv^y  allotted 
and  set  off  to  them.  While  the  action  of 
Randall  v.  Winter  et  aL  was  pending,  and 
before  the  Interlocutory  decree  therein  was 
entered, seven  deeds  were  executed  bythedty 
and  county  of  San  Francisco  to  said  Winter 
and  bis  codefendants,  pm-porting  to  convey 
to  them,  in  pursuance  of  the  authority  glvoi 
by  the  statutes  of  the  United  States  and  of 
this  state,  and  said  order  No.  800,  the  prop- 
erty Involved  In  that  action,  and  including 
that  involved  in  this  action.  Two  of  the 
said  deeds  were  dated  May  6,  1870;  two  of 
them,  July  8,  1870;  one  of  them,  October  20, 
1870;  one  of  them,  October  7,  1871;  and  one 
of  them  Octobra*  9, 1871.  But  it  does  not  ap- 
pear what  particular  part  of  the  lands  was 
conveyed  by  either  of-  the  siUd  deeds.  Sub- 
sequently, his  cograntees  executed  and  dellv- 
ered  to  said  Winter  deeds  purporting  to  con- 
vey to  htm  all  their  respective'  interests  in 
the  lands  Involved  In  this  action.  Under 
the  several  deeds  above  referred  to,  app^ 
lauts  claim  tbat  Winter,  at  the  time  of  his 
death,  was  the  owner  and  entitled  to  the  pos- 
session of  all  the  lands  In  controversy;  and 
whether  this  claim  can  be  sustained  or  not  is 
the  question  to  be  decided.  We  do  not  deem 
It  necessary  to  discuss  the  matter  at  length, 
for  In  Christy  v.  Waterworks,  68  Cal.  78,  8 
Pae.  8^,  a  like  question  arose,  and  was  de- 
cided against  the  contention  of  appellants. 
That  case  grew  out  of  the  same  partition  suit 
of  Randall  v.  Winter;  and  there,  as  here,  a 
city  deed,  received  by  a  tenant  in  common 
pending  the  partition  proceeding^,  was  nt 
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op  Ba  a  defeoB»  to  tb»  action.  It  waa  head- 
that  the  Judgment  tn  partition  was  condn- 
■iTB  1^M»  all  the  partiw  thereto  as  to  wbat- 
ma  title  m  daim  they  bad  to  the  land  at 
the  time  of  the  rendltlwi  of  the  judgmmt, 
and  on  the  second  a^ieal  of  the  case  the 
same  doctrine  was  announced  and  followed. 
84  Cal.  Ml.  2jl  Fac.  807.  Those  dedalon^  we 
think,  correctly  declare  the  law  applicable  to 
this  case;  and  we  aee  nottilng  In  Newman 
T.  Oltr  and  Oonnly  of  San  Francisco,  92  GaL 
878,  28  Paa  668,  or  In  the  other  cases  dted 
h7  appeUants,  that  In  any  way  conflicts  with 
them.  Appdlanta  farthw  contend  that  the 
decree  In  Baudall  t.  Winter  et  aLls  void  on 
Its  face,  and  of  no  effect,  but  we  fall  to  see 
any  valid  ground  for  this  coatentlai.  The 
court  had  Jurisdiction  of  the  partiea  and  of 
the  Bubject'matter,  and  Its  Judgment  cannot 
now  be  attacked  collaterally.  It  foUows 
that  the  decree  and  order  appealed  from 
must  be  affirmed,  and  It  Is  so  ordered. 


HAOKBTT  T.  BTATO.   QXo.  IS^Ui) 
(Sn^eme  Court  of  CaUfwnia.   June  18,  18M.) 

COHSTBUOTIOV  OF  COHTRACT  —  EBBOIIOR  OT  BBA 

Wau. 

Plain tifTi  aieieQor  agreed  to  b<dld  tor 
defendant  a  sea  wall,  whose  dimensloiu  were 
■pecified  io  the  contract,  and  defendant  agreed 
vo  ^nj  52  cents  per  ton  for  the  stone  and  28 
cents  ptf  cable  yard  for  the  earth  used  therein, 
and  the  contract  stated:  "The  stone  embank- 
ment will  contain  about  216,000  tons  of  Htone; 
the  earth  embankment  abont  285,000  cable 
yards  of  earth."  Only  llO.O^^Ti  tons  of  Btone 
and  272,499  cable  rards  of  earth  wn«  used  In 
constructing  the  wall.  HM,  that  plaintiff  could 
recoTer  only  for  the  amount  ot  the  material 
actually  pat  in  the  wall. 

CommlsBlouers'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  Sau  Francisco;  William  T.  Wallace,  Judge. 

Action  by  J(^n  Eadlcett,  as  assignee  of  W. 
D.  Sngliab  and  the  Pacific  Coast  Dredging 
&  Reclamation  Company,  against  the  state  of 
California.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

SulUTan  &  SoUlTan,  tm  appellant  Qarber, 
Boalt  &  Btabop,  Geo.  A.  JiOaaaDt  and  Dm- 
nls  Spenov.  for  the  States 

HAYNBSi  0.  nils  aetton  waa  brought  In 
the  ntpohv  court  of  the  dty  and  county  ot 
San  Francisco  against  the  state  of  Oallfomia 
by  John  Hadntt,  as  assignee  of  W.  D.  Bn- 
^iBh  and  the  E^dflc  Coast  Dredging  ft  Beo- 
lamatlon  C9ompany,  pursuant  to  a  statute 
aucted  March  IB,  1889,  authorizing  such  suit 
to  be  brought  St  1889,  p.  221.  Del  end- 
ant's  demurrer  to  the  complaint  waa  sua- 
talned,  and,  the  plalntlfl  declining  to  ameni^ 
yoAfsment  was  entered  tar  defodant,  and  the 
pTaiwtHT  an>eala  there&om. 

The  contract  out  of  which  this  cbntroverp 
arose  waa  made  by  W.  D.  Eu^lah  with  the 
board  of  state  harbor  commissioners  on  Feb- 
ruary 20^  188^  for  the  construction  of  section 


B  of  the  asn  wbH  and  tftomoghflua  and  wliarf 
alcMig  the  water-fttmt  line  ot  the-  elty  and 
county  of  San  Franclaoo.  ms  ocmtract  was 
made  Enc^iadL  for  the  PbOBc  Ooaat  Dxedff* 
ing  ft  Redamatlon  Company,  a  corporaticD, 
and  on  January  2,  1889,  the  corporation  a»- 
algned  the  contract  to  plalntlfl.  The  point 
of  i^i^turB  ooDtentlon  la  that  by  said  ooii> 
tract  the  contractor  agreed  to  furnish,  and 
the  state  agreed  to  pay  fn,  2l8j000  torn  oi 
stone  at  S2  cnts  per  ton,  and  265,000  coble 
yards  ct  atrtb  at  SO  cents  per  eaUe  yard; 
that  tbe  eontraotor  mm  ready  and  wllUDCt 
and  offered  to  foznteh  the  ftill  qoantltteB  of 
utone  and  earth  above  named,  but  that  tbe 
board  would  only  aoeept  118,02ew86  tons  ot 
stone  and  Tm^BfUi  coble  yards  of  earth. 
The  difference  bMween  these  qnantttlM, 
tlmated  at  the  prioss  "fi'wfil,  amoonla  to 
«S&,000,  and  tbtaamonnt  i>lalntlfl  seeks  to  Eo> 
cover  In  this  action. 

Reepondent  oonteads  that  the  contract  waa 
for  the  cMistractleai  itf  ttie  sea  wall  ot  a  deO- 
nlte  loigtb,  according  to  the  speefScatlonai 
that  the  qoantltiea  of  Stone  and  eartl  men- 
tioned in  the  Bpedflcatlona  and  In  the  notice 
to  contractom  wero  mece  esUmatea  9t  tba 
quantities  which  would  be  required  to  com. 
plete  the  work;  that  the  contract  reguhfed 
the  board  to  take  and  pay  for  only  so  much 
of  these  matertnla  aa  wwe  necessary  to  com- 
plete the  work,  and  wwe  actaaUy  used  tbere. 
in;  the  ctmiplaint  aUeghig  that  the  work  was 
fully  performed,  and  tiiat  the  trnginonr  over* 
estimated  the  quantity  ot  stme  required  Iv 
96,774  tons,  and  the  ouanltty  of  earth  bar  12r 
601  cubic  yards;  It  being  for  ttwse  quantl- 
tlea  of  stone  and  earth  so  ofweBtlmated,  and 
not  used,  or  naoessaiy  t»  be  used,  Oat  plaln- 
tlfl seeks  to  recorer.  The  oompkilnt  sets  oat 
in  fuU  the  notice  to  contractora,  under  which 
bids  were  recti  Ted.  and  also  tbe  contract  and 
the  spedflcatlons  of  the  wca!k  to  be  done  and 
the  materials  to  be  used,  which  are  made 
part  of  the  contract,  The  nottos  waa  for 
proponla  to  constmet  a  section  of  flie  sea 
wall,  thoroughfare,  and  wharf,  the  sea  wall 
and  thoroughfare  to  extend  from  the  south- 
erly end  of  section  4 1,000  feet  southerly,  and 
to  have  a  surface  width  of  200  feet,  the  wwk 
to  consist  of  a  stone  enhankmettt  the  diai^ 
acter  and  dimensions  of  which  are  described, 
and  to  construct  this,  the  notice  stated,  "It 
Is  estimated  by  the  chief  ragtaeer  of  the 
board  that  It  wUl  take  Slfl^OOO  tons  of  zo^** 
The  earth  embankment  to  be  the  same 
length.  "Its  width  <m  top,  twdve  feet  abova 
the  mean  ot  low  tide,  will  be  189  feet; 
Its  width  on  the  bottom  (estimated)  186  feet; 
its  aTcraga  width  102  feet  and  Its  arerage 
depth  (estimated)  61  feet  6  Inches."  No 
question  la  made  In  r^ard  to  fbn  wharf. 
Und^  the  head  of  "General  Conditions"  the 
'  mtlce  spedfled,  among  other  things,  that 
*<the  work  will  not  be  acowted  until  the 
stone  and  earth  embankments  shall  have 
been  brought  to  gnde.  and  maintained  (hwe- 
at  fw  a  p«lod  of  three  months.   *   •  « 
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Tba  whole  ot  tti«  matftrlal  to  be  famlahod 
and  work  to  be  done  as  required  hy  tbe  plans 
and  q>e<dflcatloiu,  to  wblcb  special  reference 
Is  hereby  made.  •  •  •  The  contract  for 
tbe  wbole  work  wlU  be  let  to  one  party,  but 
eacb  bidder  must  state:  First  Hie  price  ptt 
ton  of  2,210  poandfl  for  wblcb  be  will  fur- 
nisb  and  place  tbe  stone  required  for  the 
atone  embankment  Tbe  price  per  ton,  mul< 
tipUed  into  216,000,  tbe  estimated  number  of 
tons  required,  will  gLve  tbe  amount  of  bis  bid 
on  tbe  stone  embankment  Second.  Tbe 
inloe  per  cubic  yard,  to  be  determined  in  tbe 
Tebide  of  transportation,  for  wblcb  be  wUl 
famish  tbe  material  and  bnild  tbe  earth  em- 
bankment Tbe  price  per  cubic  yard  multl- 
pUed  into  285.000,  the  estimated  number  of 
cubic  yards  of  material  required,  •  «  « 
will  gire  the  amount  of  tbe  bid  on  tbe  earth 
embankment  Ttilrd.  Tba  sum  for  which  he 
will  fuimlah  the  mat^lal  and  build  tbe 
wharf.  The  sum  of  these  three  bids,  thus 
ascertained,  wlU  ocuistltttte  tbe  bid  for  tbe 
whole  work.  Tbe  contract  will  be  awarded 
to  the  bidder,  the  aggregate  of  whose  bid,  de- 
termined as  above,  Is  tbe  lowest"  The  bid 
of  Mr.  GngUsta,  under  which  the  contract 
was  awarded,  is  as  follows: 

"San  Frandsoo,  February  20,  -iSSL  To  tbe 
Board  of  State  Harbor  CommlsslonerB— Gw- 
tlemen:  Tbe  undersigned  b^hy  propose 
and  agree  to  crautract  tbe  work  described  In 
the  annexed  advertisement  according  to  the 
plans  and  qpecificatlons  on  file  in  your  offic^ 
and  within  tbe  time  prescribed  in  tbe  said 
■dTerttsement;  at  tbs  fbllowlnig  ntas: 

The  stone  embankment  at  52 
c(>nts  per  ton  of  2,240  pounds, 

62x216,000   rr.... 7  $112,820  00 

The  earth  embankment  at  29 
cents  per  cubic  yard  (deter* 
mined  In  the  Tehicle  of  trans- 
portation)  x285,000   82,650  00 

The  wharf  ffumisliing  the  mate- 
rial and  doing  tbe  work)  for  29,000  00 

Total   $223,970  00" 

Tbe  contract  contained,  among  others,  the 
following  provisions:  'That  tbe  party  of  the 
second  part  hereby  covenants  and  agrees 
with  tbe  i>arty  of  the  first  part  to  furnish  the 
laltor  and  mateilals  and  do  the  following 
work,  to  wit:  The  construction  of  section 
Ave  of  the  sea  wall  and  thoroughfare  and 
wharf  along  the  water  front  line  of  the  dty 
and  county  of  San  Francisco,  state  of  Cali- 
fornia. •  •  •  And  the  party  of  the  first 
part  covenants  and  agrees  with  the  party  of 
tbe  second  part  to  pay  for  the  said  work  by 
drafts  drawn  on  the  San  Frandsco  Harbor 
Improrement  Fund  In  gold  and  silver  coin  of 
tbe  United  States  in  manner  following, 
viz.:  Uptm  monthly  estimates  of  the  value 
of  the  materials  used  and  work  performed 
to  the  extent  of  seventy-five  per  cent  of  such 
values,  said  estimates  to  be  made  in  wrltiog 
by  the  chief  engineer  of  the  board,  and  the 
final  payment  of  twenty-five  per  cent  when 
tbe  work  is  completed  and  accepted  by  the 


board  at  the  following  ratea,  via.:  Tbe  stone 

embankment  at  fifty-two  (62)  cents  per  ton 
of  two  thousand  two  hundred  and  forty 
(2.240)  pounds;  the  earth  embankment  at 
twenty-nine  <29)  cents  per  cubic  yard  (deter- 
mined in  the  velilde  of  transportation);  the 
wharf  (famishing  the  materials  and  doing 
the  work),  twmty-nlne  thooaand  {$29,00(9 
dollars." 

The  material  parts  of  the  specifications  af- 
fecting the  question  at  issue  follow  closely 
the  notice  to  contractors  In  the  particulars 
above  noticed.  One  or  two  extracts,  how- 
ever, may  be  pertinently  made.  "The  work 
to  be  done  under  these  specifications  con- 
sists in  furnishing  all  materials  and  erecting 
a  stone  Qmhnnirm^T'*',  OH  esTth  embankment 
and  a  wharf.  The  stone  eml>ankment  will 
contain  about  216,000  tons  of  stone;  the 
earth  embanJunent  about  2^.000  cubic  yards 
of  broken  stone,  sand,  or  other  suitable  ma- 
terial; and  the  wharf  will  contain  501.320 
feet  B.  7d.  of  timber,  and  802  piles,  together 
with  the  requisite  quantity  of  cast-iron  moor- 
ing bits,  wrougbt-lron  spikes,  bolts,"  etc. 
*'The  quantity  of  stone  used  in  the  stone  em* 
bankment  will  be  determined  by  weight  A 
ton  Is  2.240  pounds.  The  board  will  erect 
the  necessary  scales,  and  the  weighing  wUl 
be  done  under  the  direction  of  the  chief  en- 
gineer. The  contractor  must  give  every  fa- 
cility for  the  thorough  and  accurate  deter* 
minatlon  of  the  quantity  of  stone  used." 

I  think  the  cotirt  below  did  not  err  in  sus- 
taining the  demurrer  to  the  complaint  and 
rendering  Judgment  for  the  defendant 
What  the  board  of  harbor  commissioners 
contracted  for  was  the  construction  of  a  sec- 
tion of  the  sea  wall  of  a  defined  length,  and 
for  which  they  agreed  to  pay  a  fixed  price 
per  ton  for  the  stone,  and  a  fixed  price  per 
cubic  yard  for  the  earth  used  in  the  con- 
struction of  It;  and  not  that  they  agreed  to 
buy  or  pay  for  a  fixed  and  definite  number 
of  tons  and  cubic  yards  of  material,  whether 
used  in  the  work  or  not  If  the  "estimates" 
of  the  quantities  required  for  tbe  work,  as 
made  by  the  engineer  and  stated  in  the  no- 
tice, bid.  and  specifications,  be  laid  aside  or 
disregarded,  there  could  be  no  question  as 
to  the  correctness  of  our  conclusion.  On  the 
other  hand,  If  tbe  notice,  bid,  and  specifica- 
tions had  been  for  furnishing  and  putting  In 
place  216,000  tons  of  stone  and  235,000  cubic 
yards  of  earth  In  a  sea  wall,  under  the  direc- 
tion of  the  engineer,  there  could  be  no  ques- 
tion that  the  contractor  would  have  been  re- 
quired to  furnish  those  quantities  of  mate- 
rial, and  that  the  board  should  bnve  paid 
therefor.  If  such  contract  was  within  their 
powers.  In  such  case,  however,  no  esti- 
mates were  necessary.  Estimates  became 
necessary  only  because  the  work  to  be  done 
was  restricted  to  definite  and  precise  limits, 
the  amount  of  material  for  which  was  dltfi- 
cult  or,  indeed,  Incapable  of  exact  computa- 
tion. This  Is  apparent  from  the  notice  un- 
der which  the  bid  was  made,  where  it  is 
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stated  that  ttie  average  depth  from  the  top 
of  the  embankment  to  hard  bottom  Is  (omit- 
ting Inches)  61  feet,  to  stlfr  mad  39  feet,  and 
average  thickness  of  stiff  mud  21  feet  "The 
average  height  of  the  embankment,  as  esti- 
mated by  the  chief  engineer,  will  be  55  feet 
4  Inches."  It  Is  further  provided  that  the 
contractor  shall  keep  the  stone  embankment 
up  to  grade  for  three  months.  These  facts 
contemplate  a  settling  of  the  wall,  but  the 
extent  of  such  settling  Is  an  uncertain  quan- 
tity, and  one  that  is  continuous  from  the 
commencement  of  the  work  to  Its  comple- 
tion, and  necessitates  the  provision  for 
weighing  the  rock  as  It  was  used.  Besides, 
It  is  not  like  solid  masonry  of  given  dimen- 
sions, which  can  be  measured  by  the  perch. 
The  greater  part  of  It  Is  under  water,  and,  to 
a  certain  height,  the  stone  Is  simply  "dump- 
ed" In,  and  allowed  to  form  a  natural  slope, 
which  Introduces  another  element  of  uncer- 
tainty. StiU  another  unknown  quantity  is 
Involved  In  the  estimation.  The  rock  Is  not 
estimated  by  bulk,  but  by  weight.  All  that 
Is  required  by  the  specifications  Is  that  It 
shall  be  rock  that  will  not  disintegrate  by 
the  action  of  the  water;  and  It  is  a  matter 
of  common  knowledge  that  different  kinds 
of  rock  vary  greatly  In  weight.  The  lighter 
the  rock  the  less  number  of  tons  are  re- 
quired, and  vice  versa.  Similar  considera- 
tions affect  the  estimate  of  the  quantity  of 
earth  required  for  the  earth  embankment 
This  was  to  be  measured  In  the  vehicle  of 
transportation  in  Its  loose  state.  How  much 
of  bulk  It  would  lose  in  place  by  settling 
would  depend  on  the  material  used  and  the 
weight  of  the  embankment,  and  could  not, 
therefore,  be  accurately  calculated.  These 
considerations  were  apparent,  and  open  to 
the  bidder.  He  saw  precisely  what  work 
the  state  wished  to  accomplish,  and  must 
have  known  that  the  quantities  of  material 
necessary  for  Its  accompUshment  were  not 
and  could  not  be,  accurately  determined; 
and,  therefore,  that  It  was  essential  that  his 
bid  should  specify  the  price  per  ton  and 
cubic  yard,  as  otherwise  a  bid  of  a  lump  sum 
for  each  of  the  embankments  would  have 
been  all  that  could  be  required.  Besides, 
the  clause  In  the  contract  relating  to  pay- 
ments was  not  that  $11:^,320  would  be  paid 
for  the  stone,  nor  ?82,650  for  the  earth,  but 
the  stone  embankment  was  to  be  paid  for  at 
52  cents  per  ton,  and  the  earth  at  29  cents 
per  cubic  yard;  75  per  cent,  of  the  value  of 
the  materials  used  and  work  performed  to 
1)0  paid  upon  estimates  monthly,  and  ttie 
final  payment  of  25  per  cent,  when  the  work 
should  be  completed  and  accepted;  thus 
clearly  limiting  the  payments  to  the  work 
and  materials  used. 

The  authorities  cited  by  appellant  do  not 
conflict  with  this  view.  In  Cabot  v.  Winsor, 
1  Allen.  546,  the  contract  wns  for  tho  sale  of 
500  bundles,  more  or  Irss.  of  giinny  bag-^.  at 
m  cents  per  bag.  The  court,  in  construing 
the  contract  aa  affected  by  tbe  words  "more 


or  less,"  satd:  "As  applied  to  qnantlfr,  tbey 
are  to  be  construed  aa  qualifying  a  represai- 
tation  or  statement  of  an  absolute  or  definite 
amount,  so  that  neither  party  to  a  contract 
can  avoid  it  or  set  it  aside  by  reason  of  any 
deficiency  or  surplus,  occasioned  by  no  fraud 
or  want  of  good  faith,  If  there  Is  a  reason- 
able approximation  to  the  quantities  specifi- 
cally named  as  a  subject  of  the  contract 
•  •  •  or,  as  it  is  sometimes  briefly  express- 
ed, It  is  an  absolute  contract  for  a  specific 
quantll7  within  a  reasfmabie  limit"  The 
case  of  Hardy  t.  U.  S.,  9  Ct  Gl.  244,  was  for 
the  transportation  of  a  ^ven.  number  of  tons, 
"more  or  less,"  of  government  stores  to  cer- 
tain military  stations,  and  a  similar  constroc- 
tlon  was  given.  In  neither  of  these  cases 
was  the  quantity  limited  In  any  manner,  ex- 
cept by  the  words  "more  or  less,"  while  In 
this  case  the  quantity  of  rock  and  earth  was 
capable  of  exact  aacertalnment  upon  the 
completion  of  the  woik,  which  was  its^f  pre- 
cisely defined.  Another  case,  cited  by  appel- 
lant. Illustrates  this  distinction.  That  is  the 
case  of  Brawley  t.  U.  S.,  11  Ct.  CI,  522, 
where  the  court  quoted  with  approval  both 
of  the  cases  above  cited,  and  said:  "In  each 
of  these  cases  which  we  have  cited.  It  will 
be  seen  that  the  contract  was  for  a  definite 
quantity,  with  the  words  'more  or  less,'  add- 
ed thereto  without  ref»%nce  to  any  other 
method  of  determining  and  making  certain 
what  appeared  to  be  rendered  uncertain  by 
the  latter  words.  To  give  force  to  the  words 
'mwe  or  less'  in  such  connection  to  the  full 
extent  of  their  literal  meaning  would  be  to 
allow  eith^*  party  practically  to  avoid  the 
whole  contract  except  as  to  the  price  of  the 
goods  actually  delivered  and  accepted.  This 
would  clearly  be  an  unreasonable  construc- 
tion, and  not  in  ao^dance  with  the  plain  in- 
tuit of  the  parties."  In  the  caae  last  above 
cited,  however,  the  quantity  specifically  men- 
tioned was  Immediate  followed,  by  the 
words  "more  or  less,  as  shall  be  det^mlned 
by  the  post  commander;"  and  the  court  held 
that  the  specified  quantity  was  subject  to  his 
control,  and  that  both  parties  agreed  thereto 
by  adopting  that  language.  So.  In  the  case 
at  bar,  the  controlling  words  of  the  contract 
are  that  tho  contractor  will  "furnish  the  ma- 
terials and  do  the  following  work,  to  wit 
the  construction  of  Section  five  of  the  sea 
wall  and  thoroughfare  and  wharf;"  and  that 
the  quantities  named  are  oiily  estimates  of 
tiie  material  required  for  that  work,  tile  re- 
quirements of  the  wort;  being  the  ultimate 
and  controlling  measiire  of  the  quantity. 
While  an  accuratecomputatlon  of  the  amount 
or  quantity  of  material  required  could  not 
be  made  In  advance  of  the  work,  so  gross  an 
error  in  tbe  estimate  of  the  quantity  of  stone 
required  Is  Incomprehensible.  But  the  ex- 
tout  of  the  error  does  not  affect  the  construc- 
tion we  have  given  to  the  contract  It  is  not 
true,  as  argued  by  appellant,  that  imder  this 
contract  the  contractor  cnuld  have  been  com- 
pelled to  furnish  the  estimated  quantity  of 
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itanie  and  Mith.  -onlesa  qoaUfied  by  the  tor* 
tber  Btatonent  that  the  whole  of  snch  eatl* 
mates  -were  required  for  the  erection  of  the 
section  of  the  sea  wall  embraced  In  his  con- 
tract. That  contract  be  was  bound  to  fol* 
flUt  whether  It  reqobed  more  or  lesa  than  the 
qnantitr  of  materials  estimated,  but  Cor  all 
that  he  used  he  wotild  have  rec^Tod  com- 
pensation at  the  contract  rates. 

Other  points  are  urged  with  much  force 
by  appellant;  bnt;  In  view  of  the  conclnsi<n 
reached  as  to  the  construction  of  the  con- 
tract, it  Is  not  neccwary  to  consider  them, 
since  if  they  were  all  determined  In  appel- 
lant's Ulyot  the  result  would  not  be  changed. 
The  Jadgatmt  appealed  from  should  be  af- 
firmed. 

We  concur:  SBARLS,  0.;  BBLGHBB,  0. 

PBR  cnitlAH.  For  the  reuons  glren  In 
the  foregoing  oplidon,  the  JudgmeDt  ai^ealed 
from  is  affirmed. 


I  CaL  Unrep.  Wl 

MATTS  «t  OX.  T.  BORBA.   (Na  1538t> 
(Samme  Oonrt  of  Oalifomia.  June  26,  iS»i.) 
Slakdss— ErmBHCS— -RiMARKB  or  ConKBBL. 

1.  In  an  action  for  alander,  for  calling  plain- 
tiff "ralhacaJ*  i^f^pt**^  and  several  witnesses 
(all  iUitoratePortaguese)  testified  that  the  word 
was  In  common  use  among  the  Portuguese,  and 
meant  "whore."  Defendant's  witneflaes,  some 
of  whom  weraeducatedPortngnes^ testified  that 
the  term  "valhaca,"  did  not  m^n  "uncbastity," 
but  that  it  meant  "knave,  rogue,  crafty,"  and 
that  the  word  '*pnta"  was  in  common  use, 
meaning  "w1i(h«."  Hdd  sufficient  to  support  a 
verdict  that  defendant  intended  to  impute  nnr 
chaatity  to  plaintiff. 

2.  After  defendant  had  examined  his  wit- 
nesses, and  rested,  plaintiff  gave  evidence  that 
the  word  "rolhaca  meant  "wh<we."  Hdd 
that,  if  the  erldenoe  was  impr<q>erl7  admitted, 
defendant  was  not  prejudiced,  there  being  al- 
ready sufficient  evidence  to  support  the  verdict. 

3.  It  was  agreed  that  the  cause  should  be 
■otautted  without  ar^menC,  but  plaintiffs  at- 
torney said:  "I  want  to  make  this  statement 
to  the  jury:  That  plaintiffs,  having  commenced 
this  case  in  the  superior  court,  cannot  recover 
any  costs  nnless  they  recov»  $3UU  damages." 
And  the  cour*  said,  "You  must  not  make  those 
Htatements.  SeUI  that,  if  dcfcndaDt  thought 
the  court  had  not  snfficiently  informed  the  jury 
not  to  consider  the  remarks,  he  should  have 
asked  for  an  instruction  to  tluit  effect,  and  that 
a  new  trial  would  not  be  granted  on  account  of 
such  remarks. 

Comjulssioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Clara  coun- 
ty; W.  G-  Lorigan,  Judge. 

Action  by  Frank  Matts  and  wife  against 
Joseph  Borbo.  From  a  Judgment  for  plain- 
tiffs, and  an  order  denying  a  new  trial*  de* 
fendant  appeals.  Affirmed. 

Wm.  L.  6111.  fOT  appelant  W.  B.  Hardy, 
tm  respondents. 

HAYNE8.  (X  Action  for  slander.  The 
plaintiffs  had  Judgment,  and  this  appeal  Is 
from  the  Jndgmoit,  apd  from  an  order  deny- 
ing uefpndant^  motl<ni  top  a  sew  trlaL 


The  parties  plaintiff  and  defendant  are 
Portoguese,  and  the  slanderous  words  are 
<diarged  to  hare  been  spoken  of  and  con* 
cemlng  the  plaintiff  Catherine  Matts,  in 
the  Portuguese  language,  in  the  presence  and 
hearing  of  persons  who  understood  thai 
language,  to  wit:  "  'Valbaca!  quando  e  que 
es  mens  homes  foram  enbar  bariga  de  came 
a  tua  casa.'  Plaintiffs  aver  that  said  words 
signify,  and  are  understood  to  mean,  In  the 
English  language,  'You  whore!  when  my 
men  went  and  filled  th^r  bellies  with  meat 
at  your  hous^*  and  &e  said  Portuguese 
words  weee  so  nndoistood  by  the  said  per- 
sons In  whose  presence  and  hearing  they 
were  siwken;  that  the  defendant  meant  by 
said  words  so  spoken  to  Impute  to  the  plain* 
tiff  Catherine  Matts  a  want  of  dUistity.*' 
The  answer  denied  speaking  the  said  words, 
or  any  of  them,  or  any  other  words  mean- 
ing to  Impute  a  want  of  chastity,  or  that 
said  words,  or  any  of  them,  signify,  or  are 
tmderstood  to  mean,  "you  whore,"  or  **whore," 
cr  were  so  tmderstood  by  any  person  who 
beard  Oiem.  Both  the  plaintiffs  and  sev^al 
other  witnesses  testified  to  the  speaking  by 
defendant  of  the  Portuguese  words  set  out  In 
the  complaint,  and  that  the  word  ''ralhaca*' 
has  the  meaning  attributed  to  It  In  the  com- 
plaint, some  of  the  witnesses  defining  It  to 
mean  a  *^rlyate  whore;  tbat  la,  a  married 
woman  who  is  doing  It  on  the  sly;"  that 
'*the  word  Is  in  common  use  among  the 
Portuguese  to  express  a  woman  who  has  ftilt 
en  so  low  as  to  be  common  with  every  one, 
even  without  pay;"  while  the  defendant, 
and  about  the  same  number  of  witnesses, 
testified  that  the  words  charged  were  not 
spoken.  All  the  witnesses  In  chief  on  the 
part  of  the  plaintiff  -were  lllltante,  and,  with 
the  CTcepUon  of  Mrs.  Matts,  could  not  read 
or  write,  and  she  only  to  a  limited  extent. 
The  defendant;  In  addition  to  the  witnesses 
who  were  present  and  who  testified,  as  poBt- 
tlrdy  as  witnesses  can  to  a  negative  fact, 
that  the  worda  were  not  spoken,  called  six 
Int^lgent  Portuguese,  two  or  three  of  whom 
had  received  a  collegiate  education  In  Pwv 
tngal,  who  testified  that  "  'yalhaca'  means 
^mav^  rogue,  rascal,  scamp,  scapegrace, 
crafty,  cunning;* "  that  It  never  means  "on- 
diastity;"  that  they  never  heard  it  used  to 
Impute  tmcbastity;  that  the  word  In  com- 
mon use,  having  the  meaning  of  the  English 
word  "whore,"  Is  "puta;**  and  that  "mae- 
trlz"  and  "prostituta"  are  also  used  to  «e< 
press  the  same  meaning. 

Appellant,  In  his  statement  on  motion  for 
a  new  trial,  specified  as  one  of  the  grounds 
thereof  that  the  evidence  was  Insufficient  to 
Justify  the  verdict  as  to  the  meaning  of  the 
words  alleged  to  have  been  spoken.  Re- 
spondents contend  that  this  ground  cannot 
be  considered,  for  the  reason  that  It  was  not 
Included  In  appellant's  notice  of  Intention  to 
move  tar  a  new  trlaL  The  only  clause  In 
the  notice  which  could  possibly  anthOTtse 
the  q)eclflcation  in  question  Is  follow- 
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log:  *11iird.  Instifficieiicy  of  tlie'  evidence 
to  justify  the  decisions  and  ruUnga  of  the 
court,  and  tbat  said  rulings  and  decisions 
are  against  law."  It  Is  difficult  to  deter- 
mine what  was  meant  by  this  statement  as 
a  ground  of  motion  for  a  new  trial,  nor  do  I 
think  It  necessary  to  determine  it,  as  it  will 
not  affect  our  conclnslons.  That  there  was  a 
conflict  In  the  evidence  as  to  whether  the 
defendant  spoke  the  Portuguese  words  char- 
ged In  the  complaint  Is  beyond  question,  even 
if  we  add  to  the  evidence  upon  this  {wlnt 
the  additional  fact  that  Mrs.  Matts,  upon  a 
former  trial,  based  upon  the  occurrences 
which  took  place  at  the  time  the  words  are 
alleged  to  have  been  spoken;  testified  to 
different  language  used  by  defendant,  to 
which  she  made  the  same  response  she  now 
testiAes  she  made  to  the  language  stated 
In  the  complaint,  and  in  which  she  applied 
to  defendant's  wife  the  epithet  "pnta"  to  €£i> 
press  the  same  meaning  that  was  given  by 
plalntlfF's  witnesses  to  the  word  "valhaca.** 
Similar  doubts  may  be  expressed  aa  to  the 
meaning  Intended  to  be  conveyed  by  the  word 
"valhaca;"  but  doubts  upon  these  questions 
of  fiict  wonld  neither  Justify  the  court  below 
In  setting  aside  the  verdict  of  the  Jury,  nor 
this  court  In  reversing  the  order  denying  a 
new  trlaL  Appellant  insists,  however,  that 
the  testimony  of  his  witnesses  aa  to  the 
meaning  of  the  word  "valhaca'*  leaves  no 
doubt;  that,  In  effect,  it  is  wholly  uncontra- 
dicted. As  to  the  primary  meaning  of  the 
word,  this  is  tm&  Standing  alone,  as  a 
single  word,  It  does  not  Imply  want  of  dia»- 
titr,  but,  like  many  words  in  the  Bngllsh 
language,  no  definition  of  which,  as  found 
in  the  dictionaries,  refer  to  chastity,  or  the 
want  of  it,  are  nevertheless  used  to  Imply  a 
want  of  chastity.  There  are  other  words, 
however,  corresponding  very  closely  to  the 
word  "vaihaca,"  which.  In  their  ordinary 
use,  do  not  refer  to  the  subject  of  chastity, 
but  yet  imply  qualities  which  embrace  chas- 
tity. The  word  "dishonest,"  for  example, 
corresponds  very  nearly.  In  Its  primary 
meaning,  to  the  word  "valhaca."  The  first 
definition  given  by  Webster  Is:  "Wanting 
in  honesty;  voiA  of  integrity;  faithless; 
fraudulent;  disposed  to  deceive  or  cheat," 
while  the  third  meaning  given  is  "dishon- 
orable; disgraceful;  shameful;  wanton;  un- 
chaste." So  Shake^eare  used  the  word  "hon- 
est" to  denote  chastity:  "Wives  may  be 
merry,  and  yet  honest  toa"  Even  the  word 
"occupy"  was  formerly  used  to  express  sex- 
ual Intercourse,  though  now  never  so  used. 
That  the  word  "valhaca"  is  capaMe,  with- 
out greatly  distorting  some  of  the  definitions 
given  to  It,  of  expressing  the  Imputed  mean- 
ing. Is  reasonably  clear,  and  the  evidence  In 
this  regard  is  sufficient  to  support  the  ver- 
dict 

It  is  also  specified  by  appellant  that  the 
court  erred  In  ^vlng  the  first  and  second 
Instructiona  requested  by  the  plaintlllB.  It 
la  sufficient  to  Bay  of  theae  InstmctlDni  tliat, 


If  tfa^  had  been  the  only  InsCructldnB  given, 
they  wore  too  general  to  be  of  much  aid  to 
the  jory.  But  the  court,  in  other  tnatruo- 
tlons  given  of  its  own  motion,  fully  and  very 
fairly  instmcted  the  jury  ttiat  th^  most,  In 
order  to  warrant  a  verdict  against  the  de* 
fraidant,  not  only  find  that  the  words 
chained  were  spfdcen  by  the  defendant,  but 
that  they  have  a  meaning  impnttng,  and 
were  Intended  to  impate  to  Mrs.  Matt*,  & 
want  of  chastity;  that  It  waa  not  suffldent 
to  find  that  tb^  were  insolent  and  reviling 
or  op[H-obrlou8,  but  that  they  had  the  mean* 
ing  charged  In  the  complaint;  and  that.  In 
ascertaining  the  meaning  of  the  speaker,  ref- 
erence must  be  had  to  the  words  used,  and 
the  circumstances  under  which  they  were 
spoken.  These  and  other  expressions  used 
by  the  court  mqst  be  taken  with  tlie  more 
general  statements  in  the  instructions  ex- 
cepted to,  there  being  no  real  Incouststency 
between  them. 

Plaintiffs  offered  in  evidence  a  leoae  of 
the  land  where  they  resided,  and  where  the 
alleged  slanderous  words  were  spoken.  The 
lease  was  made  to  the  husband,  and  bad  not 
expired.  The  difficulty  arose  from  a  new 
tenant  going  upon  the  premises  with  several 
teams,  hauling  lumber  to  erect  a  bam;  one 
of  the  teams  being  driven  by  defendant  be- 
tween whom  and  the  plaintiffs  ill  feelings 
existed.  Objection  was  made  to  the  Intro* 
duction  of  the  lease,  and,  to  the  ruling  of  the 
court  permitting  its  Introduction,  defendant 
excepted.  We  see  no  ground  upon  which 
It  can  be  said  that  defendant  was  prejudiced, 
even  if  it  be  conceded  that  the  evidence  was 
ImmateriaL 

After  the  defendant  bad  examined  his  wit- 
nesses, and  rested,  the  plaintiffs  called  aer- 
eral  witnesses,  who  were  permitted,  against 
defendant's  objection,  to  testify  that  the 
word  "valhaca"  meant  "whore."  The  ob- 
jection was  that  it  was  testimony  in  chief, 
and  not  in  rebuttaL  This  evidence  might 
have  been  properly  received  in  chief,  and  In- 
deed was  of  the  same  character,  and  given 
by  witnesses  having  no  better  qualidcatloos 
as  to  learning  than  those  fint  examined.  Ap- 
pellant contends  tliat  the  court  erred  In  over- 
ruling his  objections,  no  reason  being  given 
why  they  were  not  called  in  eble^  and  cites 
several  cases  In  support  of  his  contention. 
The-se  cases  were  all  where  the  testimony  of- 
fered in  rebuttal  was  in  fact  evidence  in 
cblef,  and  was  excluded  by  the  court,  and  the 
exclusion  was  sustained  upon  appeal.  In 
this  case,  If  the  evidence  offered  In  rebuttal 
had  been  excluded  upon  the  ground  urged  by 
appellant,  we  see  no  rnason  why  such  ruling 
would  not  have  been  affirmed,  for  the  same 
reason  that  tiie  action  of  the  court  in  recelv- 
Ing  It  should  be  affirmed.  In  Lux  v.  Haggin. 
69  CaL  414,  10  Pac.  074,  It  was  said:  "All 
agree  that  it  Is  within  the  discretion  of  th^ 
trial  court  to  admit  addlUonal  evidence  in 
support  of  the  plaintiff's  case  after  the  de- 
fmdaat  haa  reated.   Of  course,  it  is  always 
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safer  to  admit  evidence  dniniod  to  be  in  re- 
ply. If  the  court  entertains  doubts  of  Its  ad- 
misBlbUlty."  Section  2042,  Code  Civ.  Proc., 
Is  as  follows:  "The  order  of  proof  must  be 
resfulatcd  1^  the  sound  discretion  of  tlie 
court.  Ordinarily,  ttae  party  IwglnnlnK  the 
case  must  exbauat  tats  erldeuce."  And  sub- 
dlTlsIon  3  of  section  607  provides:  '*^e  par- 
nes  may  th«i  respecttrely  offer  rebutting 
erldeuce  only,  unless  ttae  court,  for  good  rea- 
son. In  furtherance  of  justice,  permit  them 
to  offer  evidence  upon  their  original  case." 
Defendant's  witnesses  having  testltled  to  the 
Meaning  of  the  word  as  given  In  the  diction- 
aries, and  Its  primary  meaning  as  used  by 
educated  people.  It  would  hare  been  compe- 
tent for  plaintiffs  to  rebut  by  showing  that  a 
secondary  or  corrupted  meaning  had  been 
given.  It.  If  the  evidence  ostensibly  Intro- 
duced In  rebuttal  proved  not  to  be  properly 
of  that  character,  the  defendant  still  had  re- 
course to  a  motion  to  strike  out,  when  the 
court,  with  ttae  evidence  before  It,  could  more 
accurately  determine  Its  character.  The  rec- 
ord does  not  show  the  ground  upon  which 
It  was  received;  that  Is,  whether  It  was  re- 
garded as  properly  In  rebuttal,  or  wheth«* 
the  court,  In  the  exercise  of  its  discretlim, 
and  in  the  furtherance  of  Justice,  permitted 
the  plaintlfTs  to  strengthen  their  case  by  the 
admission  of  original  testimony;  nor  do  we 
think  it  necessary  that  It  should  appear. 
Vpon  the  point  In  question  there  was  already 
tiufficient  evidence  to  have  supported  the 
verdict,  and  hence  we  cannot  say  that  the 
defendant  was  prejudiced,  or  that  upon  a 
new  trial  the  evidence  given  by  these  wit- 
nesses could  be  disproved. 

Upon  the  conclusion  of  the  evidence,  it  was 
agreed  that  the  cause  be  submitted  to  the 
Jury  without  argument;  ttiat  thereupon  the 
attorney  for  the  plaintiffs  arose,  and  said  to 
tlie  juiy:  "I  do  not  care  to  ai^e  tills  case, 
but  I  wnot  to  malce  this  statement  to  the 
Jury:  That,  plaintiffs  having  commenced  this 
case  in  the  superior  court,  they  cannot  re- 
cover any  coats  unless  they  recover  three 
hundred  dollars  damages."  Defendant's  coun- 
sel said:  "I  object  to  tliat  statement"  The 
Court:  "You  must  not  make  those  state- 
ments." No  request  was  made  of  the  coiu-t 
to  instruct  the  jury  to  disr^ard  the  state- 
ment of  counsel,  nor  was  any  exception  talt- 
en.  The  conduct  of  plaintiffs'  counsel  in 
this  regard  was  highly  Improper,  but  it  was 
at  once  met  by  a  prompt  and  decided  rebuke 
from  the  court.  This  the  coui't  no  doubt 
considered  sufficient  to  Inform  the  Jury  that 
they  must  not  be  Influenced  by  it.  If  de- 
fendant thought  it  not  sufficient,  he  should 
have  requested  the  court  to  give  such  instruc- 
ticoi  as  he  deemed  proper,  and,  upon  a  re- 
fusal, to  have  taken  an  exception.  Conced- 
ing that  the  verdict  was  for  a  sum  suspi- 
ciously near  the  line  ($305),  we  cannot  say 
that  the  improper  remarks  of  counsel  in  fact 
Influenced  the  Jury.  Such  liregularlties  can 
usually  be  dealt  with  by  the  trial  court  so 
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as  to  protect  parties  agatoit' Injury,  and  ta 
proper  cases  afford  reUef  by  granting  a  new 
trial.  We  do  not  think  the  court  emA  In 
refusing  to  grant  a  new  trial  upon  this,  nor 
upon  any  of  ttae  grounds  assigned.  We  ad- 
vise that  the  Judgment  and  order  a^ealed 
from  be  affirmed. 

We  Muicur:  SEARI^  C;  BBLCHEn,  C. 

PBR  CURIAM.  For  the  reasons  given  bi 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 

DS)  HAVEN,  T.  I  concur  In  the  Judgment. 


PEIICHEN  T.  ARNDT  (E.  W.  BUSS  CO.,  In- 
tervener). 

(Supreme  Court  of  Oregon.    July  6,  1894.) 

KicnT  TO  Follow  Tbust  Funds— Lieu  of  Ces- 
tui Que  Thust— Pkeferexce. 
No  lien  exista  on  firm  nssets  in  the 
hands  of  a  receiver  for  trust  funds  used  by  the 
firm  in  the  payment  of  debts  and  operating  ex- 
peuses,  a  ad  not  shown  to  have  gone  to  swdl 
the  specific  f'.md  sought  to  Ije  cbarged. 

Api)eal  from  circuit  court,  Clatsop  county; 
T.  A.  McBride,  Judge. 

Action  by  J.  F.  Ferchen  against  Samuel 
Arndt  for  the  appoiutmcut  of  a  receiver.  E. 
W.  Bliss  Co.  intervened,  praying  that  their 
claim  be  adjudged  a  preferred  lien,  and 
from  a  Judgment  allowing  the  claim,  but 
denying  the  Hen,  the  Intervene  appealed. 
Affirmed. 

Snow  &  McCamant,  for  appellattt.   O.  W. 

Pniton,  for  respondent. 

LORD,  G.  J.  This  is  a  suit  to  establish  a 
prefei-ence  and  a  lien  upon  the  assets  of  the 
partnership  of  Arndt  &  Ferchen,  In  the 
Imnds  of  B,  W.  Koblnson  as  receiver,  for 
certain  moneys  alleged  to  have  been  re- 
ceived in  trust  by  said  firm.  The  facts  are 
substantially  these:  The  plaintiff  and  de- 
fendant were  partners  eu^taged  in  the  found- 
ry business  under  the  firm  name  of  Arndt 
&  Ferchen,  and,  not  being  able  to  agree  in 
regard  to  the  management  of  the  business, 
the  plaintiff  Instituted  a  suit  praying  for  an 
accounting,  and  for  a  dissolution  of  the 
partnership,  and  that  In  the  interim  the 
property  of  the  partnership  t>e  turned  over 
to  a  receiver,  who  should  manage  the  same, 
subject  to  the  ordera  of  the  court.  The  re- 
ceiver, liaving  Ijeen  appointed,  took  charge 
of  the  property  and  business  of  the  firm, 
and,  after  managing  it  several  months,  he 
was  directed  by  the  court  to  sell  the  prop- 
^ty  of  the  partnership  in  his  hands,  and 
turn  Into  court  the  proceeds  of  such  sale,  to- 
gether with  such  collections  as  he  might 
make  of  partnership  accounts.  Under  this 
order  al>out  9^,000  was  paid  into  court  for 
distribution  among  the  creditors  of  the  firm. 
In  the  meantime  the  B.  W.  BUss  Company 
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waa  permitted  by  the  court  to  Intervene  In 
the  suit,  whereupon  it  filed  Its  petition,  inur- 
ing for  the  allowance  of  a  claim  against  the 
partnership  for  the  sum  of  #2,114,  together 
with  Interest  thereon  from  JvHy  IS,  1892; 
that  It  be  decreed  to  have  a  preferred  Uen 
on  all  assets  of  the  partnership  for  said  sum, 
and  that  the  receiver  be  directed  to  pay  the 
same  to  the  petitioner.  The  facts  upon 
which  the  Intervener  bases  Its  claim  are  sub- 
stantially that  the  firm  of  Amdt  &  Ferchen 
bad  represented  the  Bliss  Company  In  the 
sale  of  its  goods  on  commission  as  its  agents; 
that  accounts  were  rendered  from  time  to 
time  to  said  company,  but  that  without  its 
knowledge  It  had  been  the  custom  of  the 
firm  to  mingle  the  sums  received  from  sales 
made  for  such  company  with  other  moneys 
of  the  firm;  that  the  moneys  so  received 
were  deposited  lu  the  bank  to  the  credit  of 
such  partnership,  and  that  the  firm  checked 
against  it  to  pay  the  running  expenses  of 
the  partnership,  to  purchase  new  machinery, 
to  purchase  merchandise  afterwards  sold  by 
the  partnership,  to  pay  the  salaries  and 
wages  of  employes,  •  •  *  and  that  the 
moneys  of  your  petitioner  so  received  by 
said  Amdt  &  Fercben  hare  been  so  mingled 
with  the  funds  of  said  Arndt  &  Ferchen  that 
It  Is  Impossible  to  follow  them  Into  any  spe- 
cific property."  The  petition  waa  attacked 
by  demmrer,  on  the  ground  that  it  did  not 
state  facts  siifflclent  to  constitute  a  cause  of 
suit,  which  demurrer  was  overruled,  the 
court  holding  that  the  intervener  was  enti- 
tled to  have  any  specific  property  or  fund 
of  the  partnership  Into  which  it  could  trace 
Its  money  Impressed  with  a  lien  in  Its  fa- 
vor. The  coiui:  then  referred  the  case  to  Mr. 
C.  E.  Runyon  for  the  purpose  of  ascertain- 
Ing  whether  the  firm  had  received  any 
money  from  the  sale  of  the  goods  or  wares 
of  the  company  as  Its  factor,  and.  If  so, 
what  disposition  was  made  of  it.  There- 
after the  receiver  filed  an  auswer  denying 
that  the  firm  of  Arndt  &  Ferchen,  since  the 
year  1884,  or  at  any  time,  has  been  employed 
by  the  petitioner  as  Its  factor,  or  sold  any 
goods  or  wares  for  or  on  Its  account,  etc. 
This  auswer  was  deemed  Insufficient  to  con- 
stitute a  defense,  and,  no  other  answer  be- 
ing Interposed,  and  the  Intervener  having 
failed  to  avail  Itself  of  the  opportunity  af- 
forded by  the  court  to  show  by  evidence  that 
its  money  was  In  the  E>artnershlp  fund,  the 
court  proceeded  to  pass  upon  the  questions 
raised  by  the  petition,  and  held  that  the 
amount  claimed  therein  should  be  allowed, 
but  denied  the  preference  sought  1^  the  pe- 
titioner. From  this  decree  the  company  has 
brought  this  appeal. 

The  facts  show  that,  if  the  dalm  of  the 
Bliss  Company  Is  preferred,  It  will  absorb 
the  entire  assets  of  the  firm,  leaving  nothing 
for  Its  other  creditors.  The  case  Is  rendered 
important  by  the  nature  of  the  question  In- 
volved and  the  number  of  other  cases  de- 
poident  npon  its  dedalon.  Upon  the  ad-, 


mitted  facts  ttiere  la  no  pretense  that  the 
money  d^ved  from  the  sale  of  the  Inter- 
vener's goods  forms  any  part  of  the  fund 
now  awaiting  distribution  at  the  hands  of 
the  court  It  is  conceded  that  the  money 
so  collected  has  been  appropriated  to  the  pay- 
ment of  debts,  the  purchase  of  stock,  and  the 
paym«it  of  the  running  expenses  of  the  part- 
nership while  the  firm  was  oondncting  Its 
business.  But  It  Is  claimed  that,  where  an 
agent  or  trustee  has  wrongfully  used  or  ap- 
propriated the  property  or  funds  of  another, 
it  creates  an  equitable  charge  upon  the 
whole  of  his  estate,  or  a  preferred  lien  upon 
his  assets.  This  is  put  on  the  ground  that 
such  estate  Is  thereby  Increased,  or  that  his 
assets  would  have  been  less  but  for  the 
wrongful  use  or  appropriation  of  the  trust 
fund,  and  consequently  that  it  cannot  be  sup- 
posed that  such  fund  Is  wholly  lost,  but  that 
it  exists  In  a  substituted  form  as  a  part  of 
such  estate  or  assets,  althon^  It  cannot  be 
pointed  out,  or  directly  traced.  That  there 
may  be  cases  to  which  such  ailment  Is  ap- 
plicable may  be  conceded,— as  where  the 
trust  fund  has  gone  Into  and  remains  in  the 
assets  which  are  sought  to  be  charged,— but 
Its  force  is  not  perceived  where  such  fund  Is 
dissipated,  or  used  In  the  payment  of  debts 
or  the  expenses  of  business.  The  equitable 
right  to  follow  and  retake  from  the  posses- 
sion of  a  trustee  propCTty  wrongfully  appro- 
priated by  him,  or  from  those  In  privity  with 
him,  who  are  not  bona  fide  purchasers  for 
value,  so  long  as  It  can  be  traced,  whether  It 
remains  In  its  original  or  In  a  substituted 
form,  upon  the  ground  that  such  property.  In 
whatever  form.  Is  subject  to  the  trust  In  fa- 
vor of  the  owner.  Is  well  established.  "For- 
merly," Mr.  Justice  Bradley  says,  "the  equi- 
table right  of  following  misapplied  money 
or  other  property  Into  the  hands  of  the  par- 
ties receiving  It  depended  upon  the  ability  of 
identifying  It;  the  equity  attaching  only  to 
the  very  property  miBai)plled.  This  right 
was  first  extended  to  the  proceeds  of  the 
property,  namely,  to  that  which  was  pro- 
cured in  place  of  It  by  exchange,  purchase, 
or  sale.  But,  If  It  became  confused  with  oth- 
er property  of  the  same  kind,  so  as  not  to  l>e 
distinguishable,  without  any  fault  on  the 
part  of  the  possessor,  the  equity  was  lost 
Finally,  however.  It  has  been  held  as  the 
better  doctrine  that  confusion  does  not  de- 
stroy the  equity  entirely,  but  converts  It  In- 
to a  charge  upon  the  entire  mass,  giving  to 
the  party  Injured  by  the  unlawful  diversion 
a  priority  of  right  over  the  other  creditors  of 
the  possessor.  This  Is  as  far  as  the  rule  has 
been  carried."  Frelinghuysen  v.  Nugent  -J(> 
Fed.  238.  Mr.  Pomeroy  says:  "Equity  re- 
gards the  cestui  que  trust,  In  all  Instances  ex- 
cept that  last  mentioned  In  favor  of  credit- 
ors, nlthough  without  any  legal  title,  and- 
perhaps  without  any  written  evidence  of  in- 
terest, as  the  real  owner,  and  entitled  to  all 
the  rights  and  consequences  of  such  owner- 
ship. •  •  •  No  change  Inthe  totm  of  the 
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trttst  property,  effected  by  the  trustee,  will 
impede  the  rights  of  the  beneficial  owner  to 
reach  It  and  to  compel  Its  transfer,  proTlded 
it  can  be  Identified  as  a  distinct  fund,  and  is 
not  BO  mingled  np  with  other  moneys  or 
property  that  it  can  no  longer  be  Bpeclfleally 
separated."  2  Pom.  Bq.  Jur.  fi  1058.  This 
equitable  doctrine  Is  pnt  npon  the  ground 
that  the  real  owner  has  the  right  to  retake 
and  reclaim  his  property,  through  all  Its 
transformations  and  forms,  so  long  as  it  may 
be  traced,  whether  its  identity  is  preserved 
or  is  merged  into  a  mass  of  which  It  forms  a 
part  To  accomplish  this  end,  when  such 
trust  property  has  been  mingled  into  a  mass 
of  which  It  forms  a  part,  bnt  its  Identity  Is 
lost,  equity  affords  relief  by  creating  a 
charge  or  lien  upon  such  mass  for  Its  ascer- 
tainable value.  The  right  to  such  relief  has 
its  basis  in  the  right  of  property,  and  "sim- 
ply asserts,"  as  Andrews,  J.,  says,  "the  right 
of  the  true  owner  to  his  own  proi)erty." 
Gavin  T.  Gleason,  105  N.  T.  262,  11  N.  B. 
501.  But,  whether  such  own^  seeks  to  rC' 
cover  specific  property  or  to  create  a  lien  up- 
on a  mass  or  fund,  he  must  trace  such  prop- 
erty, and  show  that  It  belongs  to  him,  or 
that  It  has  gone  into  and  then  remains  in 
the  mass  which  be  seeks  to  Impress  with  a 
lien  or  charge.  In  such  cases  the  question 
to  be  determined  always  Is  whether  the 
trust  property  or  fund,  or  the  proceeds  there- 
of. Is  traceable  Into  any  specific  property  or 
ttmd.  Before,  therefore,  one  claiming  to  be 
a  trust  creditor  can  be  entitled  to  a  llcn  or 
preference  over  other  creditors,  he  must 
make  It  appear  that  the  fund  or  property  of 
the  debtor  which  he  seeks  to  affect  with 
such  lien  or  preference  includes  the  trust 
property,  or  the  proceeds  thereof.  "If  it  ap- 
pears," said  Andrews,  J.,  "that  trust  proper- 
ty has  been  wrongfully  converted  by  the 
trustee,  and  constitutes,  although  In  a 
changed  form,  a  part  of  the  assets.  It  would 
seem  to  be  equitable,  and  In  accordance  with 
the  equitable  principles,  that  the  things  Into 
which  the  trust  property  has  l>cen  changed 
sboold.  If  required,  be  set  apart  for  the 
trust;  or,  if  separation  is  Impossible,  that 
priority  of  lien  should  be  adjudged  in  favor 
of  the  trust  estate  for  the  value  of  the  trust 
property  or  funds,  or  proceeds  of  the  trust 
proi>crty,  entering  Into  and  constituting  a 
part  of  the  assets."  Gavin  v.  Gleason,  su- 
pra. See,  also,  Atkinson  v.  Printing  Co., 
114  N.  Y.  168,  21  N.  E.  178;  Holmes  v.  Gil- 
man,  138  N.  T.  360,  34  N.  B.  205.  Hence,  so 
long  as  the  trust  property  can  be  traced  and 
followed  Into  the  hands  of  the  debtor,  his  es- 
tate Is  subject  to  the  trust;  but  when  it  has 
been  dissipated,  and  is  no  longer  traceable, 
there  remains  nothing  to  be  the  subject  of 
the  trust  and  the  equitable  right  of  the  ces- 
tui que  trust  to  follow  It  fails.  "When  trust 
money,"  said  Allen,  J.,  "becomes  so  mixed 
DP  with  the  trustee's  Individual  funds  that 
It  is  Impossible  to  trace  and  Identify  It  as  en- 
tering into  some  spedflc  prcq^erty,  the  trust 


ceases.  The  court  will  go  as  far  as  It  can  in 
thus  tracing  and  following  trust  money;  but 
when,  as  a  matter  of  fact,  it  cannot  be 
traced,  the  equitable  right  of  the  cestui  que 
trust  to  foUow  It  fails.  Little  v.  Chadwlck, 
151  Mass.  109,  23  N.  E.  1005.  To  the  same 
effect  are  Bnglar  v.  Offutt,  70  Md.  78,  16 
Atl,  407;  Thompson's  Appeal,  22  Pa.  St.  16; 
Columbian  Bank's  Estate,  147  Pa.  St.  422, 

23  Ati.  625,  626,  628;  Sherwood  v.  Bank,  94 
Mich.  78,  53  N.  W.  923;  National  Bank  v. 
Insurance  Co.,  104  U.  S.  54;  Peters  v.  Bain, 
133  U.  S.  670,  10  Sup.  Ct.  354;  Bank  v. 
Goetz,  138  111.  127,  27  N.  B.  907;  Goodell  v. 
Buck,  07  Mo.  514;  Story,  Eq.  Jur.  §|  1258, 
1259;  1  Lewln,  Trusts,  241.  Prom  these  au- 
thorities we  draw  the  conclusion  that,  when 
the  trust  property  has  been  dissipated  by  the 
trustee,  and  forms  no  part  of  his  estate,  the 
cestui  que  trust  has  no  longer  any  remedy  In 
equity  to  fix  a  charge  upon  the  estate  of 
such  trustee,  but  must  come  in  and  share 
with  the  general  creditors.  Nor  do  we  find 
anything  In  Re  Hallett's  Estate,  13  Ch.  Dlv. 
696,  to  the  contrary.  In  that  case,  Jessel, 
M.  E.,  said:  "The  guiding  principle  Is  that 
a  trustee  cannot  assert  a  title  of  his  own  to 
trust  property.  If  he  destroys  a  trust  fimd 
by  dissipating  It  altogether,  there  remains 
nothing  to  be  the  subject  of  the  trust;  but, 
so  long  as  the  trust  property  can  be  traced 
and  followed  into  other  property  Into  which 
it  has  been  convert£!d,  that  remains  subject 
to  the  trust"    Id.  719. 

Within  the  principles  announced  by  these 
authorities  the  petitioner  is  not  entitled  to 
relief  upon  the  facts  stated  in  his  petition, 
because  It  is  not  shown  that  the  fund  paid 
Into  court  by  the  receiver  and  awaiting  dis- 
tribution includes  any  of  the  proceeds  of 
the  trust  property,  or  forma  any  part  there- 
of. The  admitted  facts  show  that  the 
moneys  derived  from  the  sale  of  the  in- 
tervener's property  has  been  used  in  the  pay- 
ment of  debts  and  otherwise  dissipated,  so 
that  such  moneys  can  no  longer  be  traced  or 
shown  to  form  any  part  of  the  fund  which  Is 
sought  to  be  charged  with  a  preferred  lien. 
The  cases  in  conflict  with  this  doctrine,  and 
mainly  relied  upon  In  support  of  the  inter- 
vener's contention,  are  McLeod  v.  Evans,  66 
Wis.  401,  28  N.  W.  173,  214;  Francis  v. 
Evans,  89  Wis.  115,  33  N.  W.  93;  Bowers  v.. 
Evans,  71  Wis.  133,  36  N.  W.  629;  Plow  Co. 
v.  Lamp,  80  Iowa,  722,  45  N.  W.  1049;  Peak 
V.  ElUcott,  30  Kan.  156, 1  Pac.  499;  Harrison 
V.  Smith.  83  Mo.  210;  StoUer  v.  Coates,  88 
Mo.  514;  Smith  v.  Combs,  49  N.  J.  Eq.  420, 

24  Atl.  9.  It  is  enough  to  say  that  none  of 
the  Wisconsin  cases  received  the  consent  of 
the  entire  court,  and  have  recently  been  over- 
ruled In  Silk  Co.  V.  Flanders  (Wis.)  58  N. 
W.  383.  The  recent  cases  of  Slater  v.  Orien- 
tal Mills  (R.  I.)  27  Atl.  443,  and  Shields  v. 
Thomas  (Miss.)  14  South.  84,  ably  review 
and  criticise  the  doctrine  of  the  cases  cited 
in  support  of  the  contention  for  the  inter- 
■venert  and  reach  conclnslonB  adrerde  to  it 
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The  distinction  between  funds  remaining  in 
the  estate,  and  which  go  to  swell  it,  and 
funds  which  have  been  dissipated,  or  used 
in  the  payment  of  debts,  and  do  not  remain 
In  the  estate,  Is  made  clear  and  applied.  To 
the  argument  that  the  relation  of  debtor  and 
creditor  does  not  exist  between  the  trustee 
and  cestui  que  trust  whose  proi>erty  he  has 
wrouKfully  converted  or  appropriated,  Sti- 
ness,  J.,  in  Slater  t.  Oriental  Mills,  supra, 
says:  "The  fact  that  the  cestui  que  trust  has 
not  entered  into  the  relation  of  debtor  and 
creditor  with  the  trustee  does  not  affect  the 
question.  So  loug  ns  he  seeks  to  recover 
what  he  can  show  to  be  his  own  he  Is  in  the 
position  of  an  owner,  but  when  he  caunot  do 
this,  and  seeks  to  recover  payment  out  of  the 
trustee's  general  estate,  he  la  in  the  position 
of  a  creditor."  Ualess,  therefore,  he  can 
show  the  specilic  property  claimed  is  his,  or 
that  the  trust  fund  has  gone  Into,  and  forms 
a  part  of,  the  estate  he  seeks  to  charge,  be 
is  entitled  to  no  lien  or  preference,  but  must 
prove  bis  claim,  and  share  with  the  other 
creditors.  It  results  from  these  views  that 
there  w»s  no  error,  and  the  decree  must  be 
athrmcd. 


McCATTLEY  t.  LEAVITT  et  ol. 

(Supreme  Court  of  Utah.    June  4,  18&1.) 

Fbouissokt  Note— Flacb  or  Pivhbnt— Suksb:!- 
i>EK  OP  NoTB— Interest  aptbr  Matckitt. 

1.  Where  a  note  is  made  payable  at  a  cer- 
tain place,  the  maker,  in  order  to  avoid  costs 
and  interest  after  maturity,  most  deposit  or 
tender  the  amount  of  the  note  at  that  place, 
though  the  note  is  not  there. 

2.  Under  section  2851,  Comp.  Laws  1S8S, 
which  provides:  "A  neirotiable  instrument 
which  does  not  specify  a  plnce  of  payment,  is 
payable  at  the  residence  or  place  of  business  of 
the  maker,  or  wherever  he  may  be  found," — a 
person  liable  on  a  note  not  si>ecifying  a  ]^ace  of 
payment,  who  cannot  find  the  payee,  and  does 
not  make  a  tender  at  the  place  of  buBlncss  or 
residence  of  the  maker.  Is  liable  for  interest 
after  maturity,  and  costs. 

Appeal  from  district  court,  Weber  county; 
before  Justice  James  A.  Miner. 

Action  by  C.  A.  H.  McCauley  against  John 
Q.  Ijeavltt  and  others  to  foreclose  a  mort- 
gage on  real  estate.  Judgment  for  defend- 
ants, and  t^lntlfl  appeals.  Reversed. 

Evans  &  Rogers,  for  appellant  A.  B.  Hey- 
wood  and  V.  Gideon,  for  appellees. 

BARTCH,  X  This  la  an  action  to  forecloHe 
a  mortgage  on  real  estate,  given  as  security 
for  the  payment  of  a  note.  As  appears 
from  the  record,  John  Q.  LcaTitt  and  Cynthia 
Leavitt  his  wife,  made  and  delivered  to  the 
plaintiff,  on  the  13tli  of  April,  1888,  a  promis- 
sory note  for  $1,200,  due  in  six  months  after 
date.  This  note  was,  by  Its  terms,  payable 
in  United  States  gold  coin,  at  the  First  Na- 
tional Bank  of  Ogden,  Utah,  and  contained 
a  provision  for  10  per  cent,  additional,  for 
collection,  in  case  the  note  was  not  luld  at 
maturity.  The  note  waa  secured  by  mort- 


gage on  real  estate,  and  the  mortgage  was 
placed  on  record.  Afterwards,  on  August  13, 
1889,  Fred  J.  Kelsel  pxu-cbased  the  land,  sub- 
ject to  the  mortgage,  but  had  no  opportunity 
to  examine  the  note  Itself;  and  the  copy  of 
the  note,  as  It  appeared  from  the  record 
of  the  mortgage,  designated  no  place  of  pay- 
ment, nor  did  it  contain  the  clause  for  pay- 
ment In  United  States  gold  coin,  or  for  the 
10  per  cent,  additional  for  cost  of  collection. 
It  also  appears  tliat  the  payee  of  the  note 
was  absent  from  the  territory  at  the  time  of 
maturity,  aud  until  suit  was  brought  Kelsel 
was  able  and  ready  to  pay  the  note  at  ma- 
turity, and,  It  apijears,  used  reasonable  dili- 
gence to  ascertain  the  whereabouts  of  the 
payee  and  the  note,  but  was  unable  to  do 
so.  About  six  months  after  umtm-ity  he 
went  to  the  bank,  taking  with  him 
amount  of  the  principal  and  iuterest,  to 
date  of  maturity.  Intending  to  pay  the  note, 
but  upon  inquiry  found  it  was  not  there,  and 
then  made  no  tender;  nor  did  he  make  a 
tender  at  the  place  of  residence  of  the  maker. 
On  this  state  of  facts  and  circumstances  the 
court  rendered  Judgment  against  the  defend- 
ants John  Q.  Leavitt  and  Cynthia  Leavitt 
for  91>200  and  Intnwst  thereon  to  the  date  of 
the  maturity  of  the  note,  and  the  plaintiff 
appealed  from  the  Judgment 

The  first  material  question  to  be  deter- 
mined Is  whether  under  the  circumstances  of 
this  case,  the  defendants,  as  Is  contended  by 
their  counsel,  were  excused  from  making  a 
tender  of  the  money  at  maturity,  and,  there- 
fore, exempt  from  the  payment  of  IntFTPst 
afto-  maturity,  and  from  costs  of  coUectiun. 
The  note  was,  by  Its  terms,  payable  at  the 
First  National  Bank  of  Ogden,  and  the  nmkers 
must  be  held  to  have  knowledge  of  the  con- 
tents of  the  Instrument  The  place  of  pay- 
ment was  a  matter  of  arrangement  between 
the  makers  and  payee  for  their  mutual  ac- 
commodation. The  payee  did  not  aflree  to 
have  the  note  at  tlie  bank  on  the  date  of 
maturity,  but  simply  that  It  should  be  pay- 
able there.  Hence  the  mere  failure  to  pre- 
sent It  for  payment  there  on  the  date  of  ma- 
turity did  not  exonerate  the  makers  from 
their  ivomlse  to  pay  according  to  the  terms 
of  the  not&  Nor  would  it  jmrent  the  payee 
ftorn  recovering  his  interest  and  costs,  in 
the  absents  of  a  readiness  on  the  part  of 
the  makers,  at  the  time  and  place  appointed, 
to  pay  the  note.  If  on  or  before  the  day  of 
maturity  the  makers  would  have  deposited 
the  money  with  the  bank  for  the  payment 
of  the  note  In  fuU  on  [resentatlon,  or  i^  on 
the  day  of  maturity,  they  bad  called  at  the 
bank,  and  made  a  valid  tendo:  of  the  money, 
and  demanded  the  note,  then  sach  deposit  or 
tender.  If  It  had  been  kept  good,  would  have 
prevented  the  payee  from  reooverlng  interest 
after  maturity,  as  well  as  costs  of  suit. 
There  being  no  such  deposit  or  tender,  and. 
no  valid  tender  after  maturity,  the  payee 
was  entitled  to  lecorer,  in  accordance  with 
the  terms  of  the  contract,  the  amount  due  on. 
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the  note  at  the  time  of  suit.  Story,  Prom. 
Notes,  5  228;  Hills  t.  Place,  48  N.  T.  520; 
Wallace  v.  McConnoll,  13  Pot.  180;  Wash- 
ington V.  Bank,  1  How.  (Miss.)  2;{0. 

Counsel  for  respondent  insists  that  defend- 
ant Kelsel,  who  purchased  the  land,  subject 
to  the  mortgaRe  given  In  security  for  the  pay- 
ment of  the  note,  never  havius  seen  the  note 
Itself  until  about  the  time  suit  was  brought, 
la  only  Twond  by  the  terms  of  the  note  as  It 
appeared  of  record.  C3onceding  that  Kclsel 
was  ready,  able,  and  willing  to  pay  on  the 
day  of  maturity,  and  that  he  made  diligent 
Inquiry,  and  put  forth  all  reasonable  efforts 
to  ascertain  the  whereabouls  of  the  payee 
and  of  the  note,  and  considering  the  fact  that 
the  description  of  the  note  In  the  mortgage 
contained  no  place  of  payment,  still  the  posi- 
tion insisted  upon  cannot  he  maintained,  be- 
cause, b^g  unable  to  find  the  payee,  and 
not  knowing  the  place  of  payment,  it  was 
his  dnty,  In  order  to  stop  Interest  ana  arold 
costs,  to  make  a  tender  at  the  places  of  busi- 
ness or  residences  of  the  makers.  This  fol- 
lows from  a  provision  of  our  statute  found  in 
■ectKm  2861.  Oomp.  Laws  1888,  which  reads: 
"A  negotiable  instmrnrnt  which  does  not 
specify  a  place  of  payment,  Is  payable  at  the 
residence  or  place  of  business  of  the  maker, 
or  wberew  he  may  be  found."  It  Is  dear 
that  the  i^orts  which  Keisd  made  to  pay  the 
note  at  maturity,  though  made  in  good  fialth, 
were  not  sufficient  to  excuse  him  from  mak- 
ing a  tender  to  the  makers  In  the  absence  of 
the  payee  from  the  territory,  and  to  release 
Um  from  bis  liability,  under  the  terms  of 
the  contract,  as  to  the  Interest  and  cost  of 
collection.  It  la  not  deemed  necessary  to 
pass  on  any  other  qneBtl<m  raised  In  the 
recwd.  The  ^dgment  Is  reversed,  and  the 
cause  remanded,  with  dtarectlons  to  the  court 
below  to  so  modify  It  as  to  add  Interest  and 
costs  of  collection  thereto  as  prayed  for  in 
the  complaint, 

IfERBITT,  a  X,  and  SMITH,  X,  concur. 


STATE  V.  WAUGH. 
(Supreme  Court   of  Kansas.   July  6, 
CoxTSMrr^WHAT  CoNSTiTdXBs— IdnrrsE  to 

JCDGB. 

Such  language  as  the  following,  written 
and  sent  through  the  mail  by  the  plaintiff  in  an 
acticm  to  a  trial  judge,  in  a  matter  still  pending 
before  him:  "I  did  not  deem  ic  necessary  to  go 
to  you.  with  a  body  of  friends  and  creditors, 
to  impTesB  apon  yon  how  imitortant  It  wos  that 
I  should  have  the  money  that  was  tied  up  by 
the  garnishment,  •  *  *  and  exact  of  yon  a 
promise  to  role  in  my  favor.  •  •  •  I  sup- 
posed that  surely  we  would  get  some  chance 
for  hearing.  I  did  not  think  it  possible  that  our 
Jndge  could  he  so  warped  by  such  a  procedure 
as  to  entirely  overlook  the  interests  of  a  poor 
man,  and  ride  over  him  roughshod,  and  decide 
In  favor  of  a  corporation.  •  •  ♦  Will  you 
Idndly  help  me,  and  infwm  me  what  I  can  do, 
that  I  may  know  that  you  are  not  the  unjust 
indge  that  would  not  eive  a  poor  mau  the  same 
chance  that  a  bank  nas,  and  you  will  lift  a 


load  from  my  heart?  And  the  most  unkind  act 
of  all,  when  we  had  not  even  had  a  chance  to 
be  heard,  was  for  you  to  allow  an  attorney  to 
tax  costs,"— is  disre^iectful,  insultingi  and  con- 
temptuoiis, 

vSyllabuB  by  the  Court.) 

Appeal  from  district  court,  Cowley  county; 
A.  JI.  Jackson,  Judge, 

P.  D.  Waugh  was  found  guilty  of  contempt 
of  court,  and  appeals.  Affirmed. 

On  November  11,  1803,  F.  D.  Waugh,  of 
Arkansas  City,  Cowley  county,  filed  In  the 
district  court  of  that  county  his  petition, 
praying  Judgment  against  the  Stnubcr  &  Uhl 
Building  Company,  a  corporation,  for  the 
sum  of  $255.28,  upon  account.  On  Novem- 
ber 13,  ISyS,  service  of  summons  was  made 
upon  the  corporation.  On  the  date  of  the 
filing  of  the  petition,  F.  D.  Waugh  filed  In 
the  court  his  affidavit  In  garnishment  against 
F.  M.  Strong  and  the  Home  National  Banlt. 
On  the  same  day,  summons  in  garnishment' 
was  served  on  the  gamlshoes,  On  Novem- 
ber 23,  1893,  the  Home  NaUonal  Bank  filed 
its  answer  in  the  district  court,  denying,  un- 
der oath  of  its  president  and  managing  offi- 
cer, that  it  was  In  any  wise  indebted  to  the 
Stauber  &  Uhl  Building  Company.  There- 
after F.  M.  Strong,  garnishee,  filed  in  the 
court  his  answer  In  garnishment,  denying  he 
was  Indebted  to  the  defendant  corporation, 
but  stating  he  was  In  doubt  as  to  his  liability 
to  the  corporation,  and  thereupon  made  a 
detailed  statement  under  oath,  and  submitted 
the  question  of  his  IIabllit7  to  the  court 
On  November  29,  1893,  P.  M.  Strong,  gar- 
nishee, filed  in  the  district  court  his  motion 
to  make  the  First  National  Bank  of  Arkan- 
sas City,  George  W.  Robinson,  receiver  of 
the  First  National  Bank  of  Arkansas  City, 

 Clum  and  Dingnr.an,  partners  as 

Clum  &  IMngman,  of  Washington,  D.  C,  and 
H,  P.  Farrar,  of  Arkansas  City,  parties  de- 
fendant In  the  main  action,  In  order  that  the 
court  might  fully  determine  and  adjudicate 
the  matter  as  to  whether  the  garnishee  was 
indebted  to  the  defendant  corporation,  or  to 
the  First  National  Bank  of  Aritansas  City, 
or  George  W.  Robinson,  receiver  of  the 
First  National  Bank  of  Arkansas  City,  or 
H.  P.  Farrar,  of  Arkansas  City,  or  Clum 
&  DIngman,  of  Washington,  D.  O.  On  Jan- 
uary 6,  1894,  H.  P.  Farrar  waived  the  Issu- 
ance of  summons  as  prayed  for  in  the  motion, 
and  filed  his  disclaimer  to  any  interest  in 
the  funds  In  the  hands  of  F.  M.  Strong,  gar- 
nishee, and  claimed  that  all  his  prior  Inter- 
est in  the  funds  in  the  hands  of  the  garnishee, 
by  virtue  of  the  contracts  mentioned  in  the 
garnishee's  answer,  had  been  transferred  to 
the  First  National  Bank  of  Arkansas  City, 
and  the  receiver  thereof,  long  before  the 
service  of  the  garnishment  process  In  the  ac- 
tion. On  January  1,  1894,  George  W.  Robto- 
son,  receiver  of  the  First  National  Bank  of 
Arkansas  City,  entered  his  appearance  in 
the  case  as  a  defendant,  and  claimed  under 
the  answer  of  the  garnishee,  F.  M.  Strong, 
that  he,  as  receiver,  was  entitled  to  the  mon- 
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«y  and  funds  In  the  possession  of  F.  M. 
Strong,  garnishee,  as  disclosed  by  the  an- 
swer of  the  garnishee,  claiming  the  money 
was  not  the  subject  of  garnishment,  and 
praying  for  an  order  from  the  court  directing 
F.  M.  Sti'ong,  garnishee,  to  pay  the  n-ceiver 
the  mono}'  In  his  hands,  upon  the  gi-ounds 
and  for  the  reasons  set  forth  and  stated  in 
the  contract  attached  to  and  made  a  part  of 
the  answer  of  F.  M.  Strong.  Notice  of  the 
motion  being  filed  and  set  for  hoarlng  was 
served  upon  the  attorney  of  F.  D.  Waugh. 
On  January  8,  1894,  Waugh  took  judgment 
by  default  against  the  Stauber  &  Uhl  Build- 
lug  Company,  and  the  court  ordered  the  gar- 
nishment proceedings  to  be  continued  and 
presCTved  for  the  further  order  of  the  court. 
On  the  same  day,  Waugh  filed  his  motion 
praying  for  an  order  directing  F.  M.  Strong, 
garnishee,  to  pay  into  court,  for  his  benefit, 
the  amount  of  his  Judgment  against  the  Stau- 
ber &  TJhl  Company.  Notice  of  the  motion 
being  filed,  the  time  for  the  hearing  thereof 
was  ser\^ed  upon  F.  M.  Strong.  On  January 
9,  1891,  the  motion  of  said  Waugh,  requiring 
Strong,  garnishee,  to  pay  Into  coiu-t  the 
amount  of  plaintiff's  Judgment  against  the 
Stauber  &  Uhl  Building  Company,  came  on 
for  hearing,  and  was  overruled.  At  the  time 
the  motion  of  George  W.  Robinson,  receiver 
of  the  FUrst  National  Bank  of  Arkansas  City, 
praying  for  the  release  of  the  funds  in  the 
liands  of  F.  M.  Strong,  garnishee,  came  on 
for  hearing,  and  upon  consideration  of  the 
motion  the  court  sustained  the  same.  There- 
apon,  F,  D.  Waugh,  by  his  attorney,  asked 
the  court  to  require  the  garnishee,  F.  M. 
Strong,  to  hold  and  retain  In  his  possession 
the  moneys  then  In  his  possession,  as  disclos- 
ed by  his  answer,  for  the  purpose  of  settling 
the  Judgment  of  the  plalntlCf,  and  costs,  to- 
gether with  such  other  costs  as  might  accrue 
therein  pending  an  appeal  of  the  action  to 
the  supreme  court  The  court  allowed  this 
motion,  and  directed  F.  M.  Strong,  garnishee, 
to  keep  and  hold  In  his  possession,  for  the 
use  and  benefit  of  F.  D.  Waugh,  until  fur- 
ther order  of  the  court,  the  sum  of  $1,525. 
At  the  same  lime,  by  the  consent  of  all  par- 
ties, the  sum  of  $111.70  w^as  ordered  to  be 
I»ald  by  F.  M.  Strong,  gai-nlshee,  out  of  the 
funds  In  bis  possession,  to  Clum  &  DIngman, 
attorneys,  of  Washington,  D.  0.,  to  satisfy 
their  attorney's  Hen,  Thereafter,  on  the  17th 
day  of  January,  1804,  while  the  district  court 
of  Cowley  county,  was  still  In  session,  and 
Judge  Jackson  was  presiding,  F.  D.  Waugh 
wrote  a  letter  to  the  district  Judge,  of  which 
the  following  Is  a  copy;  "F.  D.  Waugh, 
Dealer  in  Lumber  and  Building  Material. 
Office,  111  Fifth  Avenue,  East  of  Home  Na- 
tional Bank.  Hon.  Judge  Jackson,  Wlnficld, 
Kas.— Dear  Sir:  1  have  several  times,  while 
waiting  in  the  court  room,  listened  to  your 
rulings,  and  had  been  very  favorably  im- 
pressed with  your  fairness;  so  much  so  that 
in  the  great  and  important  case  to  me,  In 
which  almost  life  and  death  is  meant  to  me, 


I  did  not  deem  It  necessary  to  go  to  yon, 
with  a  body  of  friends  and  creditors,  to  Im- 
press upon  you  bow  important  It  was  that  I 
should  have  the  money  that  was  tied  up  by 
the  garnishment  of  the  Stauber  &  Uhl  fund 
in  the  hands  of  Mr.  F.  M.  Strong,  and  exact 
of  you  a  promise  to  rule  in  my  favor,  though 
it  would  be  contrary  to  all  rulings  and  the 
statutes  on  the  points  at  issue.  I  supposed 
that  surely  we  could  get  some  chance  for  a 
hearing.  I  did  not  think  It  possible  that  our 
Judge  could  be  so  warped  by  such  a  proced- 
ure as  to  entirely  overlook  the  Interests  of  a 
poor  man,  and  ride  over  htm  roughshod,  and 
decide  in  favor  of  a  corporation.  Just  because 
they  pleaded  that  they  must  have  the  money 
to  open  the  bank  with.  Now,  the  facts  In 
my  case  are  these:  Had  I  not  stood  in  the 
breach,  and  furnished  my  material  to  have 
finished  that  contract  after  the  First  National 
Bank  could  not  do  It,  the  contract  would 
hare  been  taken  out  of  the  contractor's 
hands,  and  finished  by  the  government,  and 
they  would  have  thereby  have  used  nearly 
If  not  all  of  the  money  that  the  said  national 
bank  now  gets;  and  I  would  ask  why  I  am 
not  entitled  to  a  chance  to  be  beard,  as  well 
as  the  bank.  The  loss  of  this  $1,225.28  will 
ruin  me.  I  am  at  an  age  that  I  cannot  re- 
cover from  It  Wliy  must  I  be  compelled, 
at  great  cost  and  long  process  of  years,  to 
go  to  the  supreme  court,  to  get  back  to  where 
I  can  even  get  a  hearing?  Now,  Judge,  for 
God's  sake,  is  there  not  some  way  that  this 
can  be  avoided,  and  I  get  a  hearing  in  your 
court,  and  that  I  can  get  my  money  released, 
so  that  I  con  open  up,  and  do  business,  and 
not  be  ruined?  I  a^  this  in  the  name  of 
Justice;  I  ask  this  for  my  creditors;  and 
lastly,  though  not  least,  I  ask  it  for  my  little 
ones  dependent  upon  me.  Will  you  kindly 
I  help  me,  and  Inform  me  what  I  can  do, 
I  that  I  may  know  that  you  arc  not  the  unjust 
;  Judge  that  would  not  give  a  poor  man  the 
i  same  chance  that  a  bank  has,  and  you  will 
lift  a  load  from  niy  heart?  And  the  most 
unkind  act  of  all  was,  when  we  had  not  even 
had  a  chance  to  be  heard,  was  for  you  to 
allow  an  attorney  to  tax  with  costs.  I  can- 
not believe  that  yon  would  have  allowed  all 
this,  had  you  known  anything  at  all  of  our 
rights  In  this  matter.  Hoping  to  hear  from 
you,  and  that  this  matter  can  be  fixed  at  an 
early  date,  I  am,  very  truly,  F.  D.  Waugh." 
On  January  18,  1804,  an  lufonnation  for  con- 
tempt of  court  was  filed  in  the  district  court 
of  Cowley  county  by  the  county  attorney  of 
the  county,  charging  F.  D.  Waugh  with  coo- 
tempt  of  court  On  January  18, 18&1,  a  war- 
rant was  Issued  out  of  said  court  for  his  ar- 
rest, and  on  January  19, 1894,  he  w^as  brought 
into  court  The  hearing  of  the  case  was 
continued  to  January  22,  1894.  The  defend- 
ant waived  arraignment  and  pleaded  not 
guilty,  and  also  waived  the  Introduction  of 
any  evidence  on  the  part  of  the  state.  He 
was  then  sworn  on  his  own  behalf,  lliere- 
upon,  the  court  fttund  him  guilty  of  coKtempl, 
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uA  lined  him  $50  and  coats  of  case,  and  fur- 
ther mdered  that  he  he  committed  to  the  jail 
of  Oovl^  county  until  the  fine  and  costs 
were  paid. 

Z.  T.  Armstrong,  for  appellant.    John  T. 
Uttle,  Atty.  Gen.,  Gea  W.  Scott,  and  W.  P. . 
Hackney,  for  the  State. 

HORTON.  C.  J.  (after  stating  the  fticts). 
The  district  judge,  on  the  receipt  of  the  letter 
sent  to  him  on  the  17th  of  January,  by 
F.  D.  Wangh,  construed  It  as  a  contempt, 
and,  after  a  hearing  upon  an  Information 
filed  by  ttie  county  attorney,  adjudged  Waugh 
guilty  of  a  contempt,  fined  him  f50,  and 
ordered  blm  to  be  committed  until  the  fine 
and  costs  were  paid.  The  contention  Is  that 
Waugh  was  not  gidlty  of  any  contempt;  tliat 
he  should  luLTC  been  discharged  upon  his 
statement  "that  he  had  no  Intention  of  con- 
t«upt  of  the  court,  or  any  one  ctee;"  and 
that  there  was  no  case  pending  before  the 
eonrt,  to  which  the  letter  referred,  or  was  in 
any  way  connected.  The  rulings  of  the  dis- 
trict court  Id  the  case  of  Waugh  against  the 
Stauber  &  tJhl  Company  were  referred  to  in 
the  letter,  and  the  writer  said,  among  other 
ttdugs:  "I  did  not  deem  It  necessary  to  go 
to  yon,  with  a  body  of  friends  and  creditors, 
to  Impress  upon  yon  how  Important  It  was 
that  I  should  have  the  money  that  was  tied 
up  by  the  garnishment,  *  •  •  and  exact 
of  you  a  promise  to  rule  In  my  favor.  •  •  * 
I  supposed  that  surely  we  would  get  some 
chance  for  a  hearing.  I  did  not  think  It 
possible  that  our  judge  could  be  so  warped 
by  such  a  procedure  as  to  entirely  overlook 
the  interests  of  a  poor  man,  and  ride  over 
him  rous^sbod,  and  decide  in  favor  of  a  cor- 
pMutlon.  •  *  •  Will  you  fcind^  help  me, 
and  Inform  me  what  I  can  do,  that  I  may 
know  that  you  are  not  the  unjust  judge  that 
would  not  give  a  poor  man  the  same  chance 
that  a  bank  has,  and  you  will  lift  a  load 
from  my  heart?  And  the  moat  unkind  act 
of  an,  when  we  had  not  even  bad  a  diance 
to  be  heard,  was  for  you  to  allow  an  attorney 
to  tax  costs."  The  letter  was  evidently  writ- 
ten fOT  the  purpose  of  complaining  of  the 
rulings  of  the  trial  judge,  and  of  influencing 
the  course  of  justice  In  the  decision  of  a 
cause.  It  also  contained  severe  imputations 
against  the  trial  judge,  and  was  an  attempt, 
at  least,  to  obstruct,  prevent,  and  emtmrrasB 
the  administration  of  justice.  Its  language 
was  disrespectful.  Insulting,  and  contemptu-4 
ous.  In  re  Fryor,  18  Kan.  72.  Itls  true,  when 
Wangh  came  into  court,  he  disavowed  any 
intentional  disrespect  to  or  contempt  of  the 
court,  but  admitted  he  wrote  and  sent  the 
letter.  The  trial  judge  might  have  dis- 
charged Waugh,  after  his  disavowal,  upon 
the  ground  that,  his  disappointment  being 
great  ot^  an  adverse  dedsion,  he  had  writ-  - 
ten  stronger  than  he  had  Intended,  In  a 
momentary  outlweak  of  anger.  Generally, 
as  was  said  in  Be  Pryor,  supra,  "A  judge 


win  wisely  overlook  any  mere  hasty,  nn- 
gnarded  expression  of  passion  or  disappoint- 
ment, even  though  disrespectful,  or  simply 
notice  it  by  a  reproof."  But  the  mere  deny- 
ing by  Wao^  of  any  disrespectful  or  insult- 
ing design  in  the  letter  reflecting  upon  the 
trial  judge  does  not  relieve  him  of  respomd- 
bill^  fw  the  language  he  actually  used.  It 
la  not  for  him  or  his  counsel  to  construe  or 
state  the  effect  of  the  language.  U.  S.  v. 
Late  Corporation  of  Latter  Day  Saints  (Utah) 
21  Pac.  624;  McCormlck  v.  Sheridan  (Cal.)  20 
Pac.  24.  We  cannot  say  It  was  the  duty  of 
tb»  trial  court,  upon  hU  mere  disavowal,  to 
order  his  dlsduuge.  The  question  of  the 
advisability  of  the  court's  action  is  not  the 
matter  of  our  consideration.  It  Is  the  ques- 
tion of  power,  and  whether  the  letter  was  in 
fact  a  contempt  The  matter  referred  to  in 
the  letter  was  still  pending  before  the  court. 
Evidently,  Waugh  so  understood  It,  because 
his  purpose  In  writing  the  letter  seems  to 
have  been  to  obtain  another  hearing  before 
the  court  He  testified,  among  othra*  things, 
OS  follows:  "Q.  One  of  the  objects  you  had 
In  writing  the  letter  was  simply  to  ask  if 
th«-e  was  any  way  that  the  matto-  could  be 
disposed  of  without  going  to  the  sujH^me 
court?  A.  That  was  my  whole  object  Q. 
Ton  had  been  advised  1^  your  attorney,  be- 
fore this,  that  was  the  only  thing  left  for 
yon?  A.  At  the  meeting  Monday  night  that 
was  the  advice  my  attorney  gave  me.  Q. 
Ton  are  anxious  and  desirous  timt  an  order 
should  be  made,  whereby  you  would  get  your 
money?  A.  Yes,  sir;  I  was  very  anxious. 
Q.  It  was  not  material  to  you  how  It  was 
obtained,  so  long  as  it  was  done  for  youT 
A.  Tes;  I  only  wanted  Justice.  I  felt  it  was 
just  that  I  should  have  It.  I  couldnt  feel 
any  other  way."  Again,  It  appears  from  the 
record  timt  the  case  of  Waugh  against  the 
Stauber  &  Ubl  Company  bad  not  passed  be- 
yond the  Jurisdiction  of  the  trial  Judge,  that 
the  term  of  the  court  had  not  expired,  and 
that  the  order  made  by  the  court  was  subject 
to  change  or  modification  after  the  letter  was 
received.  Further,  the  fund  in  controversy, 
and  concerning  the  disposition  of  which  the 
'.etter  was  written  by  Waugh,  was  ordered 
by  the  court  to  be  retained  by  the  gamishee 
for  further  proceedings.  The  case  was  un- 
der the  fun  control  of  the  court,  at  least,  un- 
til the  final  adjournment  for  the  term.  The 
Judgment  will  be  affirmed.  All  the  justices 
concurring. 


STATB3  V.  KEYS. 
(Supreme  Conrt   of  Kansas.   Jnly  6,  1S94.) 
Witness— Crkdibility—IsstrijCtioss. 

1.  An  iDstraction  that  "it  does  not  discredit 
a  witneM  if  he  diould  voluntarily  aM>ear  witb- 
ont  the  issuance  of  a  subpoena"  is  not  prejudi- 
cial error,  where  the  jury  are  also  told  tliat  they 
may  take  into  consideration  any  interest  which 
the  witness  mlKht  aiq>ear  to  have,  or  any  bias, 
prejudice,  or  nnfaimess  manifested  by  him. 

2.  An  error  Id  charging  the  itwy*  which 
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could  not  have  affected  tbe  Babstantlal  rl^ts  of 
the  defendant,  affords  no  grounds  for  a  reversa] 
of  the  judgment. 

(Syllabus  by  the  Coart.) 

Appeal  from  district  court.  Brown  comity; 
J.  P.  Tbompson,  Judge. 

O.  N.  Keys  was  convicted  of  selling  lutox- 
Icating  liquors,  and  appeals.  Affirmed. 

James  A.  Clark,  for  appellant  John  T. 
Xittle,  Atty.  Gen-,  and  W.  F.  Means,  for  the 
■State. 

JOHNSTON,  J.  O.  N.  Keys  was  charged, 
In  an  Information  containing  three  counts, 
with  the  unlawful  sale  of  Intoxicating  liq- 
uors. He  was  convicted  upon  a  single  count, 
which  charged  a  sale  without  having  pro- 
cured a  permit;  and  the  judgment  was  that 
he  be  Imprisoned  in  the  county  jail  for  30 
days,  and  pay  a  fine  of  $100.  He  complains 
of  the  charge  of  the  court 

One  of  the  principal  witnesses  had,  since 
the  Institution  of  the  prosecution,  removed  to 
Missouri;  and,  a  subpoena  having  been  sent 
to  him  by  mail,  he  returned,  and  testified  in 
the  case.  The  fact  that  he  had  voluntarily 
returned  from  Missouri  upon  the  subpoena 
sent  to  him  was  brought  out  in  the  testimony, 
and  the  court  instructed  the  jury  that  "It 
does  not  discredit  a  witness,  If  he  should  vol- 
untailly  appear  without  the  Issuance  of  a 
subpoena."  It  is  urged  that  the  drcum- 
stance  of  his  return  tended  to  show  the  in- 
terest of  the  witness  in  the  case,  and  that 
every  fact  affecting  the  credibility  of  the 
witness  should  have  been  submitted  to  the 
jury.  It  Is  true  that  every  act  and  circum- 
stance affecting  the  m>dlblllty  of  a  witness 
may  be  contddered  by  the  jury,  In  order  to 
determine  the  weight  to  which  his  testimony 
Is  entmcd;  but  the  court  was  correct  in  hold- 
ing that  the  voluntary  appearance  of  a  wit- 
ness without  a  subpoena  is,  of  itself.  Insuffi- 
cient to  discredit  him.  The  charge  Included 
the  further  instruction  that  the  jin-y  were  the 
exclusive  judges  of  the  credibility  of  all  the 
witnesses,  and  that  they  might  take  Into  con- 
^deration  any  Interest  that  the  witnesses 
might  appear  to  have,  or  any  bias,  prejudice, 
or  unfairness  manifested  by  them.  It  thus 
appears  that  no  fact  aflfecting  the  credibility 
of  the  witness  was  taken  from  the  pirj. 

In  the  course  of  the  charge  the  court  re- 
marked that  the  giving  away  of  intoxicating 
liquors  to  a  boy  under  21  years  of  age  is  a 
violation  of  the  prohibitory  liquor  law.  As 
the  Information  does  not  charge  the  defend- 
ant with  giving  or  selling  liquors  to  a  minor, 
this  portion  of  the  charge  was  Inapplicable 
and  improper.  There  Is  no  testimony  re- 
specting a  gift  of  liquor  to  any  one.  and  It 
appears  that  the  only  liquw  furnished,  about 
which  there  la  any  testimony,  was  that 
which  was  sold  and  paid  for  at  the  time  of 
sale.  As  all  the  testimony  offered  In  the 
case  rdatcd  to  the  sale  as  charged  In  the  In- 
formation, the  Inadvertent  reference  to  a  gift 
of  liquor  could  not  have  prejudiced  the  rights 


of  the  defendant  An  error  which  does  not 
affect  the  substantial  rights  of  the  defendant 
affords  no  ground  for  a  reversal. 

The  court  informed  the  jury  that  under  the 
statute,  whisky  was  an  intoxicating  liquor, 
and  that  It  was  unnecessary  for  the  state  to 
prove  that  it  was  Intoxicating.  The  making 
of  this  statement  does  not  justify  the  claim 
that  the  court  thereby  assumed  that  the  de- 
fendant had  sold  whisky,  as  in  other  portions 
of  the  charge  the  jury  were  expressly  In- 
structed that  the  state  must  prove  the  unlaw- 
ful sale  beyond  a  reasonable  doubt  and, 
failing  lu  that  there  must  be  a  verdict  of  ac- 
quittal. 

We  find  no  material  error  in  the  record,  and 
therefore  the  Judgment  of  the  district  court 
Will  be  affirmed.    All  the  Justices  concurring. 


(StKuLSH) 

STATE  V.  LEWIN. 
(Supreme  Court  of  Kansas.  July  6,  18M.) 
ConsTrruTiONAL  Law— EscAFB  vaou  State  Pbn- 

JTBSTIABV. 

Section  2S,  c  152,  of  the  Laws  of  1891. 
entitled  "An  act  in  relation  to  the  state  peni- 
tentiary," is  void;  belnpr  In  violation,  not  wily 
of  section  IG,  art.  2,  of  the  constitutlrai,  bnt  of 
other  constitiitional  provisitMis  as  weU. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Leavenworth 
county;  Louis  A.  Myers.  Judge. 

Oharles  Levin  was  indicted  tor  an  nnlaw- 
ful  escape  from  the  penltentiarr.  An  Infbr- 
matUm  was  quashed,  and  the  state  appeals. 
Affirmed. 

John  T.  Little,  Atty.  Gen.,  and  S.  E.  Wheat 
for  the  State.   N.  Bl.  Van  Tuyl,  for  appellee. 

ALLEN,  J.  The  appellee  was  taken  be- 
fore the  district  court  of  Leavenworth  coun- 
ty on  an  information  signed  by  S.  W.  Chase, 
warden  of  the  penitentiary,  charging  that  on 
the  3d  day  of  July,  1803,  the  defendant  was 
lawfully  confined  In  the  state  penitentiary 
upon  a  sentence  of  six  years  from  the  11th 
day  of  October,  1892,  by  the  district  court  of 
Sumner  county,  for  the  crime  of  btirglary  and 
larceny,  and  that  on  the  3d  day  of  July  he 
unlawfully  escaped  from  the  penitentiary. 
This  Information  is  filed  under  section  28, 
c.  152,  of  the  Laws  of  1891,  entitled  "An  act 
In  relation  to  the  state  prailtentlary."  The 
section  reads  as  follows:  "Sec.  28.  That  In 
case  any  convict  shall  escape  from  the  peni- 
tentiary, or  from  the  custody  of  any  ofllcer, 
or  to  make  nn  attempt  to  so  escape,  or  shall 
join  in  any  mutiny,  or  shall  make  an  attempt 
at  mutiny,  or  In  any  manner  do  any  act  to 
cause  others  to  mutiny,  whOe  In  confinement 
in  the  state  penitentiary,  or  while  In  the  cus- 
tody of  any  officer,  the  said  convict  shall  be 
taken  by  the  warden  before  the  district  court 
of  Leavenworth  county,  on  Information  filed 
by  the  warden;  and  if  the  charge  be  sustain- 
ed, the  time  said  convict  had  served  in  the 
penitentiary  prior  to  sudi  act/e»cbaiged8jiaU 
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Bot  be  caanteJ  -u  any  part  of  the  term  of 
his  sentoice,  but  the  said  convict  shall  be 
sentenced  by  the  court  to  confinement  In  the 
state  penitentiary  fbr  the  full  term  for  which 
he  or  she  was  aentenced  by  the  court  before 
whom  he  or  sbe  vas  convicted  and  iindergo- 
Ins  sentence  at  the  time  of  the  violating  the 
^ovislona  of  this  section:  provideil,  that  oo 
limitation  shall  bar  proceedings  under  tills 
section."  A  motion  was  made  to  quash  the 
Information,  and  this  motion  was  sustained 
by  the  district  court 

The  question  presented  is  as  to  the  consti- 
tutionality of  the  provisions  of  section  28. 
And,  first,  do  they  come  fairly  within  the 
scope  of  the  title  to  the  act?  The  title  ap- 
pears to  be  broad  enough  to  cover  any  matter 
directly  relating  to  the  penitentiary,  and  the 
management  thereof.  L'uder  it  the  legliUa- 
ture  mislit  undoubtedly  provide  rules  and 
texulatiuns  governing  the  conduct  of  the  in- 
mates, and  punishment  for  an  infraction  of 
them.  But  this  section  goes  fiu-ther,  and 
provides,  not  merely  punishment  for  escapes, 
mutinies,  etc,  but  undertakes  to  establish  a 
six-cial  procedure,  by  which  jm-isdictlon  is 
^ven  to  the  district  court  of  Leavenworth 
county  alone,  to  proceed  on  an  Information 
filed  by  the  warden  of  the  penitentiary,  in- 
stead of  the  county  attorney,  to  hear  com- 
plaints of  violations  of  this  section,  and  there- 
upon, if  the  charge  be  sustained,  to  pass  sen- 
tence on  the  defendant.  It  is  m'ged  that  the 
section  does  not  authorize  nor  contemi>hite  a 
trial  by  Jury,  and  that  It  is  therefore  vio- 
lative of  another  provision  of  the  constitu- 
tion. The  section  la  entirely  silent  as  to  the 
mode  of  trloL  It  simply  says,  "If  the  char  go  | 
be  sustained  the  time  said  convict  had  served  i 
In  the  penitentiary  prior  to  such  act  as  char-  I 
god,  shall  not  be  counted  as  any  part  of  the 
term  of  his  sentence,  but  the  said  convict 
shall  be  sentenced  by  the  court  to  confine- 
ment In  the  state  penitentiary  for  the  full 
term  for  which  he  or  she  was  sentenced  by 
the  court,  for  which  the  prisoner  -was  con- 
fined." Xo  reference  whatever  Is  made  to 
the  Code  of  Criminal  Procedure,  mider  wlilch 
parties  charged  with  crime  arc  ordinarily 
tried.  It  would  only  be  by  a  strained  con- 
struction, deemed  necessary  to  uphold  a 
wholesome  enactment,  that  it  could  be  said 
tliat  snch  a  section  as  this  contemplated  a 
trial  by  Jury  in  the  usual  manner.  We  thlnlc 
the  legislature  had  no  such  thought,  in  enact- 
iDg  this  section,  but  intended  a  summary  pro- 
ceeding without  a  Jury.  If  so,  of  course  the 
section  la  void.  We  think  It  void  under  sec- 
tion IG,  art  2,  of  the  constitution,  because, 
nnder  an  act  entitled  "An  act  In  relation  to 
the  state  penitentiary,"  It  attempts  to  estab- 
lish a  system  of  special  criminal  procotlure 
in  Leavenworth  county,  for  a  special  class  of 
offenses,  and  undertalies  to  confer  on  tlie 
warden  of  the  penitentiary  the  functions  of 
a  prosecuting  officer  in  that  court.  This  is 
clearly  outside  of  the  scope  and  purview  of 
the  title.   Criminal  procedure  Is  a  distinct 


branch  of  the  law,  dearly  disconnected  from 
Xb&  ctmduct  and  management  of  state  Instl- 
tutlona.    Svrayze  v.  Britton,  17  Kan.  025; 
Sedgwick  Co.  v.  BaUey,  13  Kan.  600;  State 
T.  Barrett,  27  Kan.  213;   RaUway  Oo.  v, 
Long,  Id.  G84.    The  section  is  open  to  other 
serious  constitutional  objections.    Its  provi- 
sions do  not  commend  themselves  to  our 
sense  of  Justice.    The  punishment  required 
to  be  imposed  Is  not  to  be  measured  by  the 
(rfPense  committed,  but  1b  made  to  depend 
wholly  on  the  date  of  the  sentence  under 
which  the  prisoner  w:iH  confined  in  the  peni- 
tentiary at  the  time  he  committed  the  act  for 
which  he  Is  punished.    The  com-t  la  required 
simply  to  obliterate  the  time  that  he  has 
been  confined  in  the  penitentiary  for  his  orig- 
inal offense,  and,  as  a  punishment  for  the  es- 
cape or  mutiny,  to  relmpose  the  sentence  giv- 
en by  the  court  for  his  prior  crime.    So  it 
may  happen  under  this  section  that  two  men 
attempting  or  effecting  an  escape  fi-om  the 
penitentiary  on  the  same  day,  in  concert  un- 
der precisely  the  same  circumstances,  and 
with  exactly  equal  guilt  would  receive  whol- 
ly different  punishment.    If  one  had  been 
confined  but  for  a  day,  his  punishment  would 
be  increased  but  by  one  day,  while  the  other, 
who  might  have  been  confined  for  20  yeare, 
would  be  sentenced  to  a  further  conflnement 
for  that  number  of  years.    Is  not  this.  In  ef- 
fect not  merely  placing  a  defendant  twice  In 
Jeopardy  for  the  same  offense,  but  in  fact 
punishing  him  twice?    Can  this  be  said  to  be 
an  impartial  administration  of  Justice?  Can 
it  be  said  to  be  affording  to  all  Individuals 
the  equal  protection  of  the  laws?   The  in- 
I  herent  vice  of  such  an  enactment  Is  not  fully 
I  apparent  until  the  fact  Is  recognized  that  at 
I  the  penitentiary,  where  thtTe  are  no  wit- 
nesses of  what  transpires  but  convicts  and 
officers,  the  oath  of  a  convict  would  have 
little  weight  against  that  of  an  officer,  and  a 
charge  preferred  and  backed  up  by  the  oath 
of  an  officer  would  in  most  cases  insure  a 
conviction,  thus  unduly  increasing  the  neces- 
sarily great  power  of  the  warden  over  the  in- 
mates under  him.    We  are  not  disposed  to 
strain  our  construction  of  constitutional  safe- 
guards to  uphold  such  a  statute.   M'e  think 
section  28  wliolly  void,  and  the  order  of  the 
district  court,  quashing  the  Information,  is 
sustained.    All  the  Justices  concurring. 


STATE  V.  PRIOR. 

(Supreme  Court  of  Kansas.   July  6,  X904.y 

Ubiuixal  Law— Motion  to  Qcaoh— Ispoiimation 
—Charging  Two  Dibtixct  acts. 

1.  A  motion  to  quash  should  precede  ar- 
raign lu  cut. 

2.  An  information  mny  lie  amondfd  on  the 
trial  as  to  all  matterH  of  form,  at  the  discretion: 
of  the  court,  when  the  snme  can  be  done  witli- 
out  projiuUre  to  the  rights  of  the  defendants. 

3.  Where  a  statute  makes  two  or  more  dis- 
tinct acts  connected  with  the  same  transaction' 
indictable,  each  one  of  which  may  be  considered 
08  rt^restiuting  a  phase  in  the  same  off enseHandl 
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no  motion  to  qoash  before  arrolgDment  i»  pre- 
sented, BDOh  Inforniation  la  not  fataHy  defecttve 
becanae  they  are  coaled  In  the  aame  count 

(Syllabaa  by  the  Court) 

Appeal  from  district  court,  Leavenworth 
county;  Louis  A.  Myers,  Judge. 

Cody  Prior  was  Indicted  for  an  assault 
with  Intent  to  kill,  and  was  disciiarged.  The 
state  excepted,  and  appeals.  RererBed. 

The  Information  in  this  case  charged  the 
defendant  with  a  felonious  assault  with  a 
deadly  weapon  on  George  Slma,  with  intent 
to  maim  and  kill  said  Sims,  under  section 
38  of  the  act  In  relation  to  crime  and  punish- 
ments. At  the  trial  the  defendant  refused 
to  plead,  and  thereupon  a  plea  of  not  gtiUty 
was  entered.  A  Jury  was  called,  and  those 
called  as  Jurors  were  examined  as  to  their 
qnaUflcatlons.  The  defendant  took  part  in 
Hie  examination  of  the  jurors,  and  peremp- 
torily challenged  three  persons.  The  Jury 
was  sworn  to  try  the  case;  and  after  the 
conn^  attorney  bad  stated  the  case  of  the 
prosecution  to  the  Jury,  and  after  the  de- 
fendant's attorney  bad  stated  his  case,  a 
witness  was  called  by  the  state,  and,  when 
the  first  qnesttcm  was  asked,  the  defendant 
objected  to  the  Introdnction  of  any  testimony 
in  the  case,  "becanse  the  information  was 
bad  fat  duplicity,  in  that  It  charged  two 
distinct  fdonfes  In  one  count"  The  defend- 
ant then  filed  a  motion  to  quash  the  infor- 
mation, on  the  ground  that  *it  is  bad  for  du- 
plicity, tor  that  in  one  count  it  states  and 
charges  two  distinct  felonies,  to  wit,  an  as- 
sault with  a  deadly  weapon  with  the  Intent 
to  kill,  and  assault  with  a  deadly  weapon 
wltb  the  intent  to  malm."  The  state  ob- 
jected to  -the  bearing  of  the  motion,  for  the 
reason  that  it  was  made  too  late.  This  ob- 
jection was  overruled.  The  state  then  ap- 
lilled  to  the  coutt  for  leara  to  amend  the 
information,  and  to  file  an  amended  one, 
which  application  was  refused.  On  the  hear- 
ing of  the  defendant's  motion,  the  state  ap- 
plied to  tiie  court  for  leave  to  elect  upon 
whldi  of  the  felonies  It  would  proceed.  This 
application  was  also  by  the  court  refused  and 
overruled.  Hie  defendant's  objection  to  the 
introduction  of  testimony  and  hie  motion  to 
quash  were  sustained.  The  court  Iben  dis- 
charged the  Jury  from  further  ctmsideratlon 
of  the  case,  and  discharged  tSie  defendaint 
from  custody.  The  state  excepted  to  each 
of  the  mllnga  of  the  court,  and  reversed  the 
respective  questions  whelba  such  rollngs 
and  decisions  were  proper  and  should  have 
been  made. 

John  T.  little,  Atty.  Gen.,  and  S.  B.  Wheat; 
for  the  State.   J.  H.  Atwood,  for  appellee. 

nORTON,  C.  J.  (after  stating  the  facts). 
A  motion  to  quash  should  precede  arraign- 
ment State  v.  Otey,  7  Kan.  69;  State  v. 
Rutli,  21  Kan.  583;  4  Am.  &  Eng.  Enc.  Law, 
704.  The  proper  time  to  raise  the  question 
of  the  sufficiency  of  an  Information  or  indict* 
uent  before  a  verdict  la  by  a  motion  to 


quash,  after  verdict  by  motion  in  arrest  of 
Judgment  It  is  not  good  practice  to  raise 
an  objection  to  an  Information  by  objecting 
to  the  introduction  of  testimony.  The  ques- 
tion of  the  Jiuisdlction  of  the  cotu't  may  be 
presented  at  any  time.  State  v.  Ashe,  44 
Kan.  84,  24  Fac.  T2,  and  cases  cited.  If  a 
person,  when  arraigned,  refuses  to  plead  or 
answer,  a  plea  of  not  guilty  must  be  entered, 
and  the  same  proceedings  are  then  had  in 
all  respects  as  If  he  had  formerly  pleaded 
not  guilty.  Code  Cr.  Proc  f  161.  If  the 
Information  was  defective,  the  trial  court 
ought  to  have  permitted  It  to  be  amended. 
Id.  8  72.  It  would  not  have  prejudiced  the 
rights  of  the  defendant  to  have  stricken  out 
"to  malm"  or  "to  kill,"  as  the  prosecution 
might  have  elected.  The  general  rule  Is  that 
duplicity  in  criminal  cases  cannot  be  made 
the  subject  of  a  motion  In  arrest  of  the 
Judgment  It  Is  cured  genwally  by  a  verdict 
of  guilty  as  to  one  of  the  ofTenses  charged. 
Whart  Cr.  PI.  S  255.  Therefore  the  impor- 
tance,of  the  sufflciency  of  the  Information  or 
Indictment  being  disposed  of  before  arraign- 
ment 

It  is  allowable  to  state  in  the  same  count 
of  an  Information  or  indictment  the  succes- 
sive gradations  of  statutoiy  offenses  con- 
junctively, when  they  are  not  repugnant  It 
Is  observed  by  Wharton  that  where  a  statute 
makes  two  or  more  distinct  acts  connected 
with  the  same  transaction  indictable,  each 
one  of  which  may  be  considered  as  represent- 
ing a  phase  in  the  same  offense.  It  has  been 
ruled  that  they  may  be  coupled  in  one  count. 
Whart  Cr.  PI.  fi  251;  Com.  v.  Miller,  lu7 
Pa.  St  276;  Wlngard  v.  State,  13  Ga.  39fl. 
The  Judgment  of  the  district  court  will  be 
reversed,  and  the  case  remanded  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed.  In  re  Scrafford,  21  Kan. 
735;  State  v.  AAe,  supra.  AH  the  Justices 
amcurring. 


STATB  T.  CROW. 
(Supreme  Court  of  Kansas.  Xaly  6;  1804.) 

Sale  or  Liql'orr— Evidcncb — LicssSK. 
In  a  prosecution  for  selling  intoriratin? 
liquors  witliout  a  permit,  it  is  not  necessary. 
Bitico  the  enactment  of  chapter  149  of  the  Lbwk 
of  18S5,  for  the  state,  in  the  first  instance,  to 
prove  that  the  party  charged  did  not  have  a 
permit  to  sell  Intoxicating  liquors  for  the  ex- 
cepted purposes. 
(SyilabuB  by  the  Court) 

Appeal  ttom  district  court,  Decatar  coun- 
ty; A.  O.  T.  Griger,  Judge. 

Timothy  Grow  was  convicted  of  selling  In- 
toxicating liquors,  and  appeals.  Affirmed. 

Bertram  &  McElroy,  for  appellant  John 
T.  Little,  Atty.  Gen.,  and  J.  C.  Wilson,  for 
the  State. 

JOHNSTON,  J.  Timothy  Crow  was  con- 
victed of  the  sale  of  intoxicating  liquors 
wltbont  having  a  permit,  and  the  penalty 
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adjudged  was  a  flae  of  |100  and  imprison' 
ment  Id  the  coimtT  Jail  for  30  days.  He  ap- 
peals to  tills  court,  and  complalDs  tbat  Die 
trial  court  erred  in  charging  the  Jury.  Most 
of  the  criticisms  vpon.  the  cbarge  are  not 
Bufflclently  specific  to  require  attention.  It 
la  said  tbat  the  instructions  are  vague  and 
Indefinite,  and  that  the  definition  ^ven  of 
the  torn  'rreaaonabte  doubt"  was  incorrect. 
An  examination  of  the  charge,  howevw,  aat- 
Isfles  ua  that  there  la  no  cause  tta  complaint, 
nor  any  objection  raised  tbat  would  Justify 
comment 

It  la  insisted  tbat  It  was  the  daty  of  the 
states  in  the  first  Instance,  to  prove  that  tlie 
defendant  did  not  have  a  permit  to  sell  In- 
toxicating liquors  for  the  excepted  pm'poe^ 
and  that  the  court  ored  In  refuting  to 
charge  the  Jury  to  that  ^ect  Beftwe  the 
passage  of  chapter  14&  of  the  lAWs  of  1883, 
the  burden  of  proving  a  want  of  p«mlt  was 
upon  the  state.  State  v.  Scbweltw,  27  Kan. 
489;  State  r.  Nye,  32  Kan.  201,  4  Pac.  134. 
136.  By  aevdon  14  of  the  act  mentioned,  it 
was  ipedflcally  provided  that  "It  shall  not 
be  necessary  In  the  first  Instance  for  the 
state  to  prove  that  the  party  charged  did 
not  have  a  permit  to  sell  Intoxicating  llq- 
nora  fbr  the  exc^>ted  purposes."  It  was 
competent  for  the  l^slature  to  provide  that 
the  prosecutl(»i  te  not  boond  to  produce  evi- 
dence in  suivort  of  the  negative  allegation 
that  the  sale  was  made  without  a  permit. 
Indeed,  a  great  many  of  the  courts  of  laat 
resort  in  the  country  bold  tbat,  without  sucb 
a  statutory  exception,  tbe  burdai  of  proving 
such  a  permit  or  license  Is  upon  tbe  defend- 
ant. The  rule  ia  Jastlfled  by  considerations 
of  nmvenlenoe  and  reason^leness,  as  the 
subject-matter  of  the  avermait  lies  peculiar- 
ly within  Uw  knowledge  of  tbe  defendant, 
who  can  easily  show  a  permit  or  Ucense  \t 
be  haa  one,  whUe  proof  of  the  negative 
ooold  only  be  made  by  the  state  with  con- 
sldoable  inconvenience.  Kack,  Intox.  lAq. 
i  607.  Tbe  grounds  vrgoA  against  the  val- 
idity of  tbe  act  of  1885  cannot  be  sust^ned. 
No  other  errors  are  specifically  pointed  out, 
and  no  sufSdent  reason  is  seen  for  disturb- 
ing the  Judgment  tliat  was  rendered.  It  will 
be  affirmed.  All  the  Justices  ooncurrlug. 


In  re  TH05IAS. 

(Snpreme  Court  of  Kansas.  July  6,  1804.) 

ISTOXiCATiNO  Liquors — Control  of  Sale  by 
CiTiBS—OHniNANCK— Validity. 

L  The  passage  of  the  prohibitory  liquor  law 
by  the  state  ieginlature  does  not  prevent  cities 
from  enacting  ordinances  proriding  for  the  con* 
tnl  of  the  liquor  traffic  within  the  Umits  oi  such 
cities. 

2.  Where  there  is  only  one  subject  contained 
in  the  body  of  an  ordinance,  which  is  clearly 
expressed  in  its  title,  the  fact  that  snch  title 
may  contain  surplusage  will  not  render  the  or- 
dinance obnoxious  to  that  limitation  pro%'iding 

that  it  shall  not  rontain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  Its  title. 


S.  An  ordinance  of  the  dty  ot  Lawrence 
prohibiting  and  restricting  the  liqaor  traffic  is 
examined,  and  hdd  to  be  valid. 

(Syllabus  by  the  Court.) 

Application  of  Oc<H^e  Thomas  for  a  writ 
of  habeas  corpus.  Denied, 

H.  B.  Kdtey,  for  petitioner.  A.  O.  Huger, 
for  respondent 

JOHNSTON.  J.  GcorKc  Thomas  was  (*ou- 
vlctedof  the  vlcAatlon  of  an  ordinance  of  the 
city  of  Lawrence  which  was  entitled:  "An 
ordinance  to  prohibit  the  manufacture  and 
sale  of  intoxicating  liquors,  except  for  med- 
ical, scientific,  and  mechanical  purposes,  and 
to  regulate  the  manufoctore  and  sale  thereof 
for  sold  excepted  purposes."  The  punlsb- 
ment  Imposed  was  Imprisonment  in  the  Jail 
of  the  dty  for  30  days,  and  the  payment  of 
a  fine  of  |100.  Be  applies  for  a  discharge 
from  tbe  custody  of  the  Jailer,  ctmtendlng 
that  his  ImiHlBonment  is  Illegal.  The  grounds 
of  Ulegality  alleged  are  that  the  ordinance 
embraces  two  subjects,  and  tiiat  the  title 
thereto  does  not  afford  an  Index  to  the  sub- 
jects contained  therein.  As  will  be  observed, 
tbe  title  la  broad,  and  substantially  the  same 
as  the  title  to  tbe  prohibitory  liquor  law. 
Laws  1881,  c.  128.  It  Is  contended  that  the 
ordinance  and  its  title  embraces  both  prohi- 
bition and  regulation,  and  counsel  for  the 
petitioner  ingeniously  argues  that  these  are 
Independent  and  distinct  subjects,  and  there- 
fore in  violation  of  the  provision  "that  no 
ordinance  shall  contein  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  In  its 
tlUe."  Oen.  St.  18S0,  par.  765.  The  fact  that 
the  terms  "prohibit"  and  "regulste"  are  not 
synonyms  does  not  prove  tbat  two  Inde- 
pendent subjecte  are  embraced  in  either  the 
ordinance  or  Ite  title.  Tlu  limitation  upon 
subjecte  In  municipal  or  state  le^slation 
should  not  be  construed  In  any  narrow  or 
technical  sense.  In  auch  a  case  tbe  tiUe 
may  be  as  broad  and  comprehensive  as  the 
legldative  body  may  choose  to  mahe  it,  and 
may  embrace  several  minor  subjects,  pro- 
viding all  are  so  united  as  to  form  one  com- 
prehensive subject  It  cannot  be  said  tbat 
the  wdlnance  In  question  embraces  two  In- 
dependent subjects,  having  no  connection 
with  each  othw;  but,  in  a  broad  sense.  It  ts 
an  enactment  for  the  municipal  control  of 
the  liqaor  traffic.  Statev.Barrett,27  Kan.213; 
State  v.Gurtls,29  Kau.3S4;  Commissioners  v. 
State,  36  Kan.  337.  13  Fac.  558;  State  T. 
Commissions,  40  Kan.  65, 19  Pac.  862;  State 
V.  Sanders,  ^  Kan.  228, 21  Pac.  1073;  Statev. 
Kansas  City,  50  Kan.  621.  31  Pac.  1100; 
Blaker  t.  Hood,  63  Kan.  — ,  36  Fac.  1115. 
In  tbe  last  case  cited,  an  objection  was  made 
to  the  banliing  law  upon  the  same  ground. 
Its  tiUe  Is  "An  act  providing  for  tbe  organ* 
Izatlon  ud  regulatlMi  of  banks,  and  pre- 
scribing penalties  for  violations  of  the  pro- 
Tislona  of^tbls  act"  It  was  beld  that  this 
was  an  enactment  concerning  the  business 
of  banking,  and  that  all  the  provislQiu^Ul 
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reference  to  organization,  regulation,  and 
prescribing  penalties  for  violations  of  the 
act  were  fairly  comprehended  within  that 
general  subject  So  here  the  general  sub- 
ject is  the  control  and  management  of  the 
liquor  traffic,  prohibiting  the  imlawful  dis- 
position of  the  same,  as  well  as  regulating 
that  which  may  be  lawfully  disposed  of. 
The  fact  that  the  state,  by  Its  legislature, 
has  made  provision  prohibiting  and  restrict- 
ing the  Uquor  traffic,  does  not  prevent  mu- 
nicipalities from  enacting  provisions  for  the 
control  of  Uie  traffic  within  the  limits  of  the 
«ame.  Gen.  St  1889,  par.  806;  Franklin  t. 
Westfall,  27  Kan.  814;  City  of  Topeka  T. 
Myers,  34  Kan.  500,  8  Pac.  726;  City  of  To- 
peka V.  Zufall,  40  Kan.  47, 19  Pac.  359;  Junc- 
tion City  V.  KeeCTe,  40  Kan.  275,  19  Pac. 
735;  Junction  City  v.  Webb,  44  Kan.  71, 
23  Pac.  1073;  Monroe  v.  City  of  Lawrence, 
44  Kan.  607,  24  Pac  1113.  A  close  examina- 
tion of  the  ordinance  In  question  shows  that 
It  contains  no  provisions  which  attempt  to 
regulate  the  manufacture  or  sale  of  intox- 
icating liquors,  and  hence,  If  prohibition  and 
regulation  were  Interpreted  as  distinct  sub- 
jects, the  ordinance  would  not  be  subject 
to  the  objection  made  against  it  The  fact 
that  the  title  may  contain  surplusage  does 
not  render  It  obnoxious  to  the  limitation. 
The  first  part  of  the  title,  prohibiting  the 
manufacture  and  sale  of  intoxicating  liquors 
except  for  medical,  scientific,  and  mechanical 
purposes,  is  sufficiently  broad  to  embrace 
all  that  is  contained  in  the  ordinance;  and, 
as  the  title  indicates  everything  in  Uie  body 
of  the  ordluauce,  no  one  can  be  misled  by  the 
surplusage  which  It  may  coutaln.  As  be- 
fore stated,  however,  we  are  ineliuod  to  the 
opinion  that  even  the  title  docs  nut  contain 
two  independent  subjects.  Having  doter- 
.  mined  that  the  ordinance  is  valid,  the  prayer 
of  the  petitioner  for  release  from  custody 
must  be  denied.  All  the  justicus  concurring. 


STATE  V.  DOUGLAS. 
(Supreme  Court   of  Kansas.   July  6,  1394.) 

^tSAKLT  WITU  IXTKNT  TO  KlIX  —  INFORMATION — 
ELFATIOJi  BETWEKN  COUXTS  —  ISSTKUCTIONB  — 
COMPETENCT  OF  WlTSESS. 

1.  An  informntion  under  fwction  42  of  the 
crimes  act,  charping  tlie  dpfendaiit  with  having 
assaulted,  maimed,  woiiudt>(1,  and  disfigared 
with  a  knife,  S.,  is  not  fatally  defective  because 
tho  words  "maliciously"  or  "willfully"  are  omit- 
ted, wliere  tile  information  oliorgps  that  the  de- 
f^nHiiiit  did  "milawfully  and  fploniously"  make 
tuc  fiKsniilt  upon  ij.,.aua  diU  "lUuniouBly  striica 
him,"  t'lc. 

2.  It  is  not  error  fnr  a  trial  court  to  re- 
fuse to  comiwl  the  atiite  to  elect  on  which  count 
of  the  information  it  will  proceed  when  such 
infciroialiou  contains  two  counts, — one  under 
section  3S  of  the  crimes  act,  and  another  under 
section  42  o-  the  san-e  net. 

3.  "Where  a  trial  court,  in  eharffmg  the  jury, 
defines  maualaushter  in  the  tliird  detTee  by  giv- 
ing substantially  the  statutory  definition,  except 
'omitting  the  words  "in  the  heat  of  passion," 


snch  omission  Is  not  prejudicial  to  Uie  rights  of 
the  defendant 

4.  A  little  girl  of  age  of  nine  years,  who 
appears  capable  of  receiving  just  impressions  of 
the  facts  respecting  which  she  is  examined,  and 
of  relating  them  tmly,  is  a  competent  witness. 
Her  comppteuoy  may  be  shown  to  the  conrt  dur^ 
ing  her  t>xaminatioa  as  a  witness. 

5.  The  inKtruciioiis  and  evidence  complained 
of  examined,  and  hdil  not  to  be  ntislpn<liug  or 
prejudicial,  in  view  of  the  facts  admitted  upon 
the  trial  hy  the  defendant 

(Syllabos  by  the  Conrt) 

Appeal  firom  district  conrt;  Reirabllc  comir 
ty;  F.  W.  Storgls,  Judge. 

Ken  Donglns  was  convicted  of  assaidt  with 
intent  to  kill.  Affirmed. 

T.  M.  Noble  and  N.  T.  Von  Xatta,  for  ni»- 
pellant  John  T.  Little,  Atty.  Gen.,  and  Jay 
P.  Close,  for  the  State. 

HORTON,  C.  J.  Ben  Douglas  was  «m- 
Tlctcd  of  wounding  Frank  Scrog^na  under 
snch  clrctimstancea  as  would  have  consti- 
tuted manslaughter  In  the  third  degree  If 
death  had  ensued.  (Mmes  Act  S  42.  He 
was  sentenced  to  the  penitentiary  of  the 
state  at  hard  labor  for  the  term  of  one  year, 
and  also  adjudged  to  pay  the  costs  of  the 
proeecutlon.  He  brings  bis  case  here  by  ap- 
peal. 

The  Information  contained  two  counts— one 
under  secUon  38  of  the  crimes  act  and  the 
other  nnder  section  42  of  the  act  A  motion 
was  made  to  quash  the  Information,  and  com- 
pel the  state  to  elect  upon  which  count  It 
wonld  proceed  to  trial.  These  motions  were 
overruled,  and  properly  so.  The  provlHlons 
of  sections  SH  And  42  of  the  crimes  act  con- 
cerning assnnltlng  or  stabbing  another  with 
Intent  to  kill,  malm,  or  disflgnre,  are  so  slm- 
Oar,  and  the  evidence  to  sustain  the  separate 
counts  so  nearly  alike,  that  it  conid  not  hare 
been  prejudicial  to  the  defendant  to  refuse  nn 
election,  even  If  one  were  necessary.  Htato 
T.  Bnrwell,  34  Kan.  312.  8  Pac.  470.  But  no 
election  was  necessary. 

As  the  defendant  wag  found  gnilty  nnder 
the  second  count  only,  it  Is  not  necessary  to 
refer  further  to  the  first  count  It  Is  urged 
that  the  second  count  Is  fatally  d^ctlve, 
because  It  did  not  state  that  the  act  was 
done  "maliciously  or  willfully,"  or  that  like 
words  wore  used.  The  Information  charged 
the  assault  was  made  "unlawfully  and  felo- 
niously," and  that  the  defendant  felonious- 
ly struck"  S.  with  a  knife,  bebig  a  dangerous 
weapon.  The  words  "mallclotisly"  or  "will- 
fully" are  not  found  in  section  42,  and  tho 
count  is  not  open  to  the  obJecUon  made. 
"Feloniously,"  in  a  legal  sense,  means  "done 
with  intent  to  commit  a  crime."  A  felonious 
Intent  Is  "an  unlawful  and  wicked  Intent" 
State  T.  Fisher,  S  Kan.  206;  State  t.  White, 
14  Kan.  038.  That  It  was  hot  necessary  to 
describe  more  minutely  the  kiUfe,  which  was 
the  weapon  used,  ancl  that  the  indictment 
was  Btifflclcnt  In  form,  sec  State  Miller,  25 
Kan.  600;  Kelley,  Cr.  Law,  S  539;  State  v. 
Freeman,  21  Ma  481;  State*  t.  BuoweU, 
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sapra.  The  rerdlct  waa  not  defcctlT&  State 
T.  fisher,  supra. 

It  is  inalBted  that  the  court  erred  In  its 
definition  of  manslaughter  In  the  third  de- 
gree. The  court  defined  manslaughter  in 
that  degree  substantially  in  the  words  of  the 
statute,  except  It  omitted  'In  the  beat  of  pas- 
sion." This  made  the  instruction  more  fa- 
vorable to  the  defendant  than  he  was  entitled 
to,  and  therefore  the  omission  was  not  liarm- 
fol. 

It  is  next  insisted  that  the  court  committed 
error  la  the  definition  of  self-defense.  The 
only  criticism  to  be  made  upon  this  Instruc- 
tion is  that  the  court  connected  with  it,  by 
"or,"  an  Instruction  of  the  circumstances  un- 
der which  the  assault  and  woimdlng  were 
reusable.  Crimes  Act,  59  9,  10.  But  the 
claim  that  the  part  of  the  Instruction  as  to 
what  acts  are  excusable  in  the  heat  of  pas- 
sion, or  upon  sudden  combat,  modified  or  de- 
stroyed the  definition  of  self-defense  as  given. 
Is  not  tenable. 

It  la  further  Insisted  that  the  court  erred 
In  allowing  Ionia  Waltere  to  testify  until  the 
state  showed  affirmatively  she  understood  the 
nature  of  an  oath.  At  the  time  she  gave  her 
evidence,  she  was  nine  years  old.  During 
her  examination  she  testified,  among  other 
things,  as  follows:  "Q.  Do  you  know  the 
nature  of  an  oath?  A.  Yes,  sir;  [to]  tell  the 
truth.  Q.  AVho  tohl  you  that?  A.  The  Bi- 
ble, Q.  Well,  np^,  supposing  you  should  tell 
a  tie,— supiHislng^  ^'On  should  not  tell  the 
truth,— do  you  know  what  would  be  done 
wltb  you?  A.  Be  shut  up  In  the  state  pris- 
on, g.  Who  told  you  that?  A.  Read  it  in 
tte  Ponrtta  Reader.'*  Section  323  of  the 
Civil  Code  reads:  "The  following  persons; 
shall  be  Incompetent  to  testify:  *  *  *] 
Second.  Children  under  ten  years  of  age  who 
appear  Incapable  of  receiving  just  Impres-i 
slons  of  the  facts  respecting  which  they  are 
examined  -or  of  relating  them  truly."  The 
witness  was  «a  exceedingly  bright  child  for.  | 
her  age,  and  ber  evidence  must  have  Im-i  | 
pressed  the  trial  court,  as  it  does  us,  that  she  I 
was  *'not  only  capable  of  receiving  just  Im- 
pressions of  the  f&cts  respecting  which  she 
was  examined,  but  also  of  relating  tbem 
truly."  The  witness  was  fuUy  competent. 
Her  competency  was  shown  to  the  court  dur- 
ing her  examination. 

Again,  it  is  insisted  that  the  trial  court 
committed  error  In  allowing  Artie  Walters 
to  testify:  "Q.  Did  your  mamma  know  that 
Frank  bad  been  stabbed  until  you  came  and 
told  her?  A.  No,  sir."  Also,  In  permlttlnj; 
Mrs.  Walters  to  "bo  a^ed  and  answer  the 
following  question:  *TV'hon  yon  started  down 
to  the  field,  had  yon  been  informed  that 
Frank  was  stabbed?  A.  Yes,  sir;  I  had." 
And  In  allowing  David  McMullen  to  testify: 
"Q.  Where  were  you  going  when  you  met 
him  [Douglas]?  A.  Some  one  had  sent  the 
Uttle  girl  up  to  tell  me  to  go  down,  that  Ben 
had  stabbed  Frank,  and  he  was  bleeding  to 
death;  and  I  started  to  go  down  there,  and. 


went  out  on  the  8e<AIon  line,  and  Thelird  a. 
horse  coming  down  from  around  north,  and 
I  turned  In  that  way,  and  met  Ben  there." 
'.theevidence  shows  that  Frank  Scroggins  was 
stabbed  by  the  defendant,  and  no  denial  is 
made  of  this,  the  defendant  claiming  he  act- 
ed In  self-defense.  T'ndCT  all  the  circumstan- 
ces, none  of  this  evidence  was  so  objection- 
able as  to  demand  a  reversal.  Artie's  state- 
ment was  more  In  the  nature  of  a  fact  than 
an  opinion.  Surely,  this  statement  was  not 
oCCered  to  c<«Toborate  her  other  evidence. 
It  could  not  have  had  that  effect  Mrs. 
Walters  did  not  testify  who  told  her  Frank 
had  been  stabbed.  The  hearsay  testified  to 
by  McSIuUen  was  of  no  importance,  because 
he  also  testified  In  the  same  connection  that, 
"when  he  met  the  defendant,  he  [the  defend- 
ant] reached  out  his  hand,  and,  as  he  did 
so,  he  said:  'I  have  ruined  myself.  I  have 
stabbed  Frank.'  I  said,  'What  did  you  do  it 
forV  and  he  said  he  didn't  know;  'some- 
thing come  over  me.'  I  said,  'Come  and  go 
back,  and  help  get  him  up.*  *No,'  he  said,  *I 
am  going  for  the  doctor,— for  Doctor  Stew- 
art;' and  I  asked  him  the  second  time,  and  he 
said,  'I  am  going  for  Doctor  Stewart,'  and  I 
went  on."  The  defendant  testified:  "I  start- 
ed to  throw  off  my  coat,  and  as  I  throwed 
my  coat  off  from  one  shoulder,  and  reached 
around  to  poll  the  other  sleeve  off,  he  [Scrog- 
gins] struck  me  on  the  side  of  the  head,  and 
then  kicked  me  In  the  side.  Q.  Kicked  you 
In  the  side?  A<  Yes,  sir.  Q.  And  then,  what 
happened  next?  A.  Why,  as  I  was  down,  I 
turned  around,  and  I  looked  up,  and  saw  him 
advancing  towards  me  with  his  knife.  I  was 
down  on  one  arm  and  one  knee.  Q.  Down  on 
your  elbow,  were  you?  A.  I  can't  state  ex- 
actly how  I  was.  I  was  on  the  ground.  Q. 
He  was  coming  at  you  with  his  knife?  A. 
Yes,  sir.  Q.  Did  he  have  it  ojwri?  A.  Yes, 
sir.  Q.  Then  what  did  you  do?'  A.  I  jerked 
out  my  khife,  as  I  was  getting  up.  "Q.  And 
you  Jerked  your  knife  out?  A.  H6  Was  eoiii- 
Ing  at  me  and  says,  'God  damn  you,  I  will 
kill  you.'  Q.  Did  ho  do  that  whllo  you, were 
on  the  ground,  or  after?  A.  I  was  gettius 
up.  Q.  What  did  you  do?  A.  He  came  at 
me,  and  struck  at  rae,  and  I .  knocked  his 
lick  off.  Q.  And  tlieu  you  puslicd  the  knlfo 
into  him?  A.  Yes,  sir.  Q.  Did  you  hit  him? 
A.  I  thick  I  did.  Q.  How  many  times  did 
you  Btiike  at  him  with  the  knife?  A.  Only 
one.  Q.  You  know  you  hit  him?  A.  Yes, 
sir;  I  know  I  hit  him." 

In  the  case  of  State  v.  Petty,  21  Kan.  54, 
the  identity  of  tlie  person  committing  the 
shooting  was  In  doubt;  therefore  the  evi- 
dence In  tliat  case,  which  was  erroneously 
received,  waa  very  damaging.  The  claim 
of  the  defendant  was  that,  at  the  time  the 
wound  waa  Inflicted,  Scroff^ns  waa  appi-oach- 
ing  him  in  a  menacing  attitude,  with  a  knife 
in  his  hand;  that  he  had  reasonable  grounds 
for  believing  Scroggins  Intended 'to  use  the 
knife;  that  his  life  or  person  was  In  immi- 
nent {terll;  and,  therefore,  that.-he .waafilUK 
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justified  in  defending  hlmsdf.  The  follow- 
ing inatrnctlon  embraced  Buffldentlr  the  law 
ooDstttating  this  defense;  "It  is  not  every 
killing  of  a  buman  being  tbat  ia  murder  <a 
manslangfater.  A  killing  or  homicide  may  be 
JnstlflaUe  or  ezcosable.  In  this  case,  even 
If  Scroggins  had  died,  and  from  the  effects 
of  the  wound  Inflicted  by  defendant,— that  is, 
If  be  Inflicted  any,— whether  defendant  would 
have  been  guilty  of  murder  or  manslaughter, 
or  neither,  depends  upon  all  the  drcum- 
Btances  attending  the  infliction  of  the  wound. 
If  It  was  In  self-defense,  under  the  deflnitionof 
Justifiable  homicide,  as  above  mentioned,— 
that  la.  If  Scrogglns  was  attempting,  with- 
out being  attacked  by  defendant,  to  do  the 
defendant  some  great  personal  Injury,  and 
there  was  Immediate  danger  of  such  attempt 
being  accomplished,  or,  even  If  there  was 
not,  the  defendant  honestiy  believed  thoe 
was,— defendant  bad  the  right  to  defend  him- 
self, and.  in  so  doing,  to  do  what  to  him 
seemed  reasonable  and  necessary,  and.  If  he 
only  so  did,  the  injury,  If  any,  by  defendant 
to  Scrogglns,  would  be  Justifiable,  and  not 
criminal."  "A  party  assailed  is  justified  In 
acting  upon  the  facts  as  they  appear  to  bim, 
and  is  not  to  be  Judged  by  the  facta  as  they 
are."  State  v.  Howard,  14  San.  175. 

The  Jury  wa«  the  judges  of  the  credibility 
of  the  witnesses  and  the  weight  of  the  evi- 
dence, and,  upon  a  mere  confiict  of  evidence 
a  verdict  is  conclusive,  when  approved  by 
the  trial  court  We  have  examined  all  of 
the  other  alleged  errors,  and  find  nothing 
ther^  to  justify  a  reversal  of  the  Judgment 
The  judgment  will  be  affirmed.  All  the  Jua- 
tices  concurring. 


STATE  ex  rel.  LITTLE,  Atty.  Gen.,  v.  SPEN- 
CER. Road  Ov«neer. 
<SupTeme  Court  oi  KaiuaB.  July  6,  1894.) 

COSWITUTIONAL  IiAW— SeCTIOS  LlSBB  AS  Hion- 
■WATS. 

Chapter  229  of  the  Sesuon  Lawa  of 
1889,  declaring  section  lines  in  (love  and  other 
fmontlea  uublic  highways,  is  constitutional,  as  a 
pRVer  tribunal  is  constituted  by  the  provislonH 
of  the  act,  so  that  the  laodowners  can  claim 
and  receive  damages  for  the  land  taken  for  high- 
ways. 

(Syllabus  by  the  Court) 

Application  by  the  state  of  Kansas,  on  the 
relation  of  John  T.  Little,  attorney  general, 
against  John  Spencer,  road  overseer,  for  man- 

ilamus.  Granted. 

John  T.  Little,  Atty.  Gen.,  and  E.  A  Mc- 
Math,  tot  pkOuUff.  L  T.  PurceU,  for  defend- 
ant 

HOBTON,  0.  J.  This  Is  an  (wiglnal  pro- 
ceeding in  this  court  to  obtain  a  peremptory 
writ  of  mandamus  compelling  the  defendant, 
John  Spencer,  as  road  overseer  of  road  dis- 
trict No.  2,  Gralnfield  township,  Oove  county, 
to  oprai  up  certain  highways,  and  remove 
obstructions  therefrom.   Hie  principal  and 


only  question  Involved  In  tbta  caae  la  llie 
constitutionality  and  application  of  cbftpto: 
229  of  the  Session  Laws  of  1889,  entitled 
"An  act  declaring  all  section  lines  in  tbe 
counties  ot  Seward,  Meade,  Haak^,  Grant 
Garfield,  Gray,  Gtove,  I^ogan,  Wallace  and 
Stevois,  public  highways,"  wbieh  took  ef- 
fect March  27, 1889.  The  l^lslature  has  the 
power  to  declare  sectkm  lines  public  high- 
ways, provided  oompensatkm  Is  allowed  to 
the  landowners  for  the  land  taken.  Tbe 
questions  of  utility,  convenlmoe,  ai^  practi- 
cability have  all  been  considered  and  decided 
by  the  legislature  as  well  as  the  location 
of  the  highway^  and  tbe  limits  of  th^  ex- 
tent and  width.  Hughes  T.  MiU^an,  4&  Kan. 
396,  22  Pac.  313;  Kent  v.  Board  Of  Gom'rs, 
^  Kan.  634.  ia  Pac.  610.  Tbe  provisions  of 
tbe  act  provide  fw  a  tribunal  before  whom 
the  landowners  may  make  their  claim  for 
damages.  It  la  not  necessary,  wfawe  the 
state  or  a  mnnlcfpal  corporation  takM  pri- 
vate pn^iwty,  that  the  compensation  shall 
be  first  paid,  if  provision  Is  made  fOr  its  pay- 
ment and  a  proper  tribunal  constituted,  so 
tbat  tbe  landowno-  may  make  his  claim  for, 
and  receive,  damages.  Hughes  t.  Mllligan, 
supra;  Kent  v.  Board  of  Com'ra,  supra.  Sec- 
tion 12  of  tlie  gennal  road  law  ^ragraph 
5485,  Gen.  St  1889)  provides  tliat  "It  shall 
be  the  duty  of  each  and  every  ro^  ovevaeeT 
to  open  or  cause  to  be  opened,  all  county  and 
state  roads  and  highways  which  have  been* 
OF  may  hereafter  be  laid  out  or  established 
through  any  part  of  the  district  assigned  to 
such  overseer,  AM  giving  notice  to  the  own- 
er oe  owners,  or  their  agent  or  agents.  If  re- 
siding in  tbe  county,  through  whose  enclosed 
or  cultivated  lands  such  xoad  Is  Isld  out  or 
established,  notifying  such  owners  afore- 
siUd  to  open  said  *oad  through  th^r  lands 
within  ninety  days  af^  service  of  sudi 
notice."  See.  also,  section  27,  par.  5600,  Gen. 
St  1889.  The  dedstons  of  this  court  ruling 
that  the  statutes  declaring  section  lines  to  be 
public  highways  are  unconstitutional,  because 
no  provision  vraa  made  for  compensation  to 
the  land  owners,  do  not  apply  to  tbis  ease, 
as  provisions  tor  the  payment  of  damages 
are  omt^ned  in  chapter  229,  Sess.  Lavra 
1889.  With  the  wisdom  or  policy  of  tiic 
statute,  we  have  no  concern.  Presumaldy. 
the  statute  was  passed  at  the  Instance  of 
members  of  the  legislature  from  Gove  and 
other  counties  referred  to  therein.  The  per- 
emptwy  writ  vrill  be  awarded,  as  prayed  tor. 
All  the  justices  concurring. 


STATE  V.  RBBD. 

Supreme  Court  of  Kansas.  Joly  9,  1894.) 

Homicide  —  EvrnEircn  —  TJraa  Declara- 
tions— DlBCHAROE  OF  JURY — EFFECT  AS 
Acquittal — Cohpktkhct  or  Jcbobs — Pat- 

MEKT  OF  Taxes. 

1.  The  discharge  of  a  jury  before  the  com- 
pletion of  a  trial,  without  the  <;onsent  of  the 
accnsed,  and  without  snlfiripnt  reaaon,  will  or- 
dinarily bar  a  further  trial;  but>wb^  after 
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tke  trial  waa  lie^nii,  a  Jaror  waa  reported  riek, 
and  where  the  sickoesB  and  incapacity  of  the  ju- 
ror  to  proceed  with  the  trial  was  heard  and  de- 
termiDed  by  the  conrt  hy  judicial  methods,  and  a 
finding  madfe  based  npon  testimony,  which  is 
not  preaerred,  that  a  discharge  was  absolut^y 
necessary,  the  aiH>ellate  court  cannot  say  that 
there  was  not  good  cause  for  the  discharge,  nor 
that  the  discharge  should  opoate  as  an  ac* 
^oittal. 

2.  A  moticMi  to  indnae  the  aames  of  sever- 
al witnesses  upon  the  information  was  filed  two 
mcmths  before  the  day  of  trial,  and  subsequently 
the  names  were  irregularly  indorsed  upon  the 
informatioDi.  .AAerwards  the  indcosement  was 
■tridcen  off,  whea  the  motion  was  renewed,  and 
an  order  made  upon  the  day  of  trial  permitting 
the  connty  attorney  to  Indorse  the  names  of  the 
same  witnesses  upon  the  information.  It  ap- 
pears that  the  attention  of  the  defendant  and 
nis  attorneys  was  called  to  the  witnesses,  and, 
further,  that  inquiry  had  been  made  of  some  of 
them  as  to  what  their  testimony  would  be. 
Beid,  onder  the  cirenmstancea,  it  cannot  be  said 
that  the  court  abased  Its  diacxetiMi  In  allowing 
the  indorsement. 

3.  Hie  mere  showing  that  persons  called  as 
jnrors  did  not  pay  taxes  on  personal  property 
in  tb»  preceding  year  does  not  prove  that  tb^ 
were  disqualified  as  jnrora,  especially  where  it 
does  not  appear  but  what  they  may  have  been 
upon  the  assessment  rolls  made  in  the  listing  of 
Kai  and  perswal  iMt^>erty. 

4.  DedaratiMiB  made  in  the  belief  of  im- 
peding death  are  admissible  in  evidence  up- 
on the  trial  of  a  charge  of  homicide,  and  the 
fact  that  death  did  not  immediately  ensue  aft- 

the  declaration  was  made,  or  that  a  hope 
of  recovery  was  aubsequently  entertained,  will 
not  affect  its  admissibility. 

5.  In  such  a  trial,  wh«e  the  theory  of  the 
proaeentltHi  is  that  the  homicide  was  committed 
br  the  deCmdant  bacaaae  of  the  paaslm  which 
he  entertained  for  the  wife  of  the  deceased  and 
of  the  criminal  intimacy  which  existed  between 
tbem,  of  which  the  deceased  had  knowledge,  tes- 
tinranr  of  the  criminal  intimacy  is  admiflrible  in 
evidence,  In  order  to  show  motive  in  defendant 
for  killing  the  deceased,  and  also  to  show  the 
degree  or  grade  of  the  crime  that  has  beoi  com- 
mitted. 

6.  As  a  general  rale,  testimony  tending  to 
show  the  commission  of  another  offense  than 
the  one  charged  is  not  admissible,  but,  where 
sncfa  other  offense  is  intimatriy  connected  with 
tlie  one  diarged.  Important  proof,  tending  to  es- 
tablish the  latta.  cannot  be  exduded,  because 
it  may  tend  to  prove  the  defendant  guilty  of 
the  other  offense. 

7.  The  admission  of  testimony  of  the  man- 
ner and  conduct  of  the  deceased  some  time  i»-e- 
tIous  to  the  killing,  which  'was  not  known  to 
the  defendant,  nor  connected  with  the  homtdde, 
and  which  Is  of  such  character  as  to  prejudice 
the  d^endant,  is  error. 

&  Statements  were  given  of  a  paper  and 
of  its  contents,  which  related  to  the  difficulty 
between  the  deceased  and  his  wife,  and  which 
were  at  a  prejndidal  diaraeter  aa  against  tbe 
defendant  The  paper  itself  was  not  produced, 
nor  were  the  statements  with  reference  to  the 
same  made  in  the  presence  of  the  defendant. 
HM,  that  tbe  admission  of  the  testimony  was 
IXKjadidal  error. 

9.  An  extended  cross-examination  of  the  de- 
fendant with  reference  to  his  conduct  15  years 
before  the  occurrence  of  the  homicide,  and 
which  t«ided  to  prove  previous  acts  of  adultery 
that  had  no  connection  with  the  off^ise  charged, 
was  not  permissible. 

10.  The  court  must  decide  as  a  preliminary 
question  whether  a  dying  dedaration  was  made 
under  a  sense  of  impending  death,  and  the  ad- 
miadbility  of  tbe  same  is  exclusively  for  the 
consideration  of  the  court;  but,  after  the  evi- 
dence  is  admitted.  Its  credibility  Is  entirely  wlth- 
fai  the  proTiiUM  <»  the  Jazjr,  who  are  at  liberty 


to  weigh  an  the  drenmstancea  under  which  the 
declarations  were  made,  including  those  already 
proved  to  the  Judge,  and  to  give  such  testimony 
only  such  credit  as,  upon  the  whole,  they  mi^t 
think  it  deserved. 

11,  A  party  who  is  nnlawf  ally  attacked  by 
another,  may  stand  his  ground,  and  use  such 
force  as  at  the  time  reasonably  appears  to  him  to 
be  necessary.   He  is  justified  in  acting  upon  the 
facts  as  they  appear  to  him,  and  is  not  to  be 
judged  by  the  facts  as  they  actually  are. 
(SyUabus  by  the  Court.) 
Appeal  from  dtetrict  court,  Oowley  connty; 
A.  M.  Jackson,  Judge- 
Isaac  O.  Beed  was  oonvlcted  of  murder  in 
the  second  degree,  and  appeala.  Beversed. 

Ghas.  B.  Bniott,  0.  J.  Peckham,  and  Isaac 
Reed,  for  appellant.  John  T.  Little,  Atty. 
Gen.,  O.  J.  Oorver,  and  W.  W.  Schwinn,  for 
tbe  State. 

JOHNSTON,  J.  Isaac  G.  Reed  was  char- 
ged Id  an  Information  filed  In  the  district 
court  of  Sumner  county  with  shooting  and 
killing  Isaac  Hopper,  In  Sumner  county,  In 
such  a  manner  and  with  such  an  Intent  as 
to  constitute  murder  In  the  first  degree.  The 
Information  was  filed  on  August  31,  1892, 
and  on  October  10,  1882,  upon  application 
of  the  defendant,  a  diange  of  yenue  was 
granted,  and  the  cause  transferred  to  the 
district  court  of  Cowley  county  for  trial. 
The  trial  was  begun  In  the  latter  court  on 
Jantiary  10,  1883,  and,  aftw  the  Impaneling 
of  the  jury,  the  production  of  the  erldeuce 
for  tbe  state  and  for  the  defendant,  the 
charging  of  the  jury,  after  tbe  0{>entng  argu- 
ment In  behalf  of  t^e  state  and  the  argument 
in  favor  of  the  defendant,  and  before  the 
dosing  argument  tor  the  state  had  been 
completed,  on  January  20th,  one  of  the  jnr- 
ors became  sick,  and  was  unable  to  attend 
at  tbe  trial.  Tbe  cause  was  continued  from 
time  to  time  for  five  days,  and  on  January 
26tb,  after  an  examination,  and  without  tbe 
cons^t  of  the  defendant,  the  court  deter* 
mined  that  it  was  impossible  for  that  jnry 
to  condude  the  trial,  and  thereupon  It  dis- 
charged the  jury.  At  the  next  term  of  the 
court  tbe  plea  of  former  jeopardy  was  Inter- 
posed, and  attached  to  it  was  the  evidence 
taken  by  the  court  when  the  first  jury  was 
discharged;  but  the  court  sustained  a  de- 
murrer, and  ruled  that,  tbe  discharge  of  the 
jury  having  been  made  necessary  by  the  sick- 
ness of  a  juror,  it  did  not  operate  as  a  bar 
to  a  farther  trial,  o^e  trial  then  proceeded, 
and  the  defmdant  was  convicted  of  murder 
In  the  second  degree,  from  which  conviction 
he  appeals  to  tbfo  court,  alleging  numerous 
grounds  of  em».  We  will  oi^  notice  those 
which  seem  to  be  material  or  require  atten- 
tion at  this  time. 

The  first  contention  Is  that  the  dlsdiarge 
of  the  jury  first  impaneled  U  equlTalent  to  a 
verdict  of  acqnItt&L  It  is  tnie  that  the 
jeopardy  of  the  defendant  began  when  the 
jnry  were  impanded  and  swwn  and  the  re- 
ceptlm  of  evldmce  was  commenced;  and  It 
ia  also  true  that  tbe  diacharge  ct  the  ^mf 
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wttbotit  tbe  consent  of  the  defendant,  and 
without  sufficient  reason,  will  ordinarily  bar 
a  further  trial.  The  statute  preacribea  the 
grounds  which  will  ^varrant  the  court  In 
discharging  a  Jury  before  the  completion  of 
a  trial.  It  reads  as  follows:  "The  Jury 
may  be  discharged  by  the  court  on  account 
of  the  sickness  of  a  Juror,  or  other  accident 
or  calamity  requiring  their  discharge,  or  by 
consent  of  both  parties,  or  after  they  hare 
been  kept  together  until  It  satisfactorily  ap- 
pears that  there  Is  no  probability  of  their 
agreeing."  CSv.  Code,  8  281;  Cr.  Code,  $  208. 
In  this  case  the  sickness  of  a  Juror  was  the 
cause  for  discharge,  and  whether  that  sick- 
ness was  of  such  a  character  as  to  make  a 
discbarge  absolutely  necessary  was  the  sub* 
Ject  of  Inquiry  and  decision  by  the  court  A 
court  cannot  arbitrarily  determine  such  a 
question,  but  the  incapacity  of  the  Juror, 
and  the  necessity  for  discharge,  are  to  be 
heard  and  determined  by  Judicial  methods. 
State  T.  Smith,  44  Kan.  75,  2^  Pac.  84.  That 
course  was  pursued  In  the  present  case,  and 
the  finding  made  by  the  court  that  sucb  a 
necessity  existed  was  baaed,  on  tbe  testimony 
of  a  physician  and  other  evidence,  some  at 
wMch  Lb  not  preserved.  In  the  ab8en(»  of  that 
evidence,  we  cannot  say  that  there  was  not 
good  cause  for  tbe  discharge.  From  what 
appears,  we  think  that  the  court  did  not  act 
capriciously,  nor  without  a  due  regard  for  the 
rights  of  the  defendant  After  the  Illness  of 
the  Juror  was  reported,  the  court  postponed 
the  trial  from  day  to  day  in  the  expectation 
that  the  Junar  would  recover  sufficiently  to 
complete  the  triaL  Sevma  buiuhries  were 
made  as  to  his  condltl<m,  and  the  prospect 
of  recovery.  At  tbe  end  of  fire  days  be  was 
stin  seioualy  tAck,  and  his  recovery  was  a 
matter  of  great  nnoertalnty.  It  Is  said  that 
the  near  approadi  of  the  end  of  the  term 
Influenced  the  court  to  soma  extent  In  reach- 
ing the  conclusion  which  It  did.  Of  Itself, 
this  might  not  be  sufBclent  to  Justify  a  dis- 
chargGb  bat,  as  the  real  inquiry  was  whether 
the  sldcnesa  of  the  juror  required  the  Jury 
to  be  discharged,  the  finding  of  the  court 
made  upon  this  Inqoiry  is  necessarily  binding 
apon  na  As  the  testimony  taken  at  the 
time  of  Ihe  disdiarge  was  made  a  part  of  the 
plea,  and  a  demurrer  thereto  sustained,  the 
question  raised  npon  the  reply  to  the  plea 
la  not  deemed  material. 

Upon  leave  of  tbe  court,  obtained  without 
notice  to  the  defendant  the  state  was  per- 
mitted, at  the  thne  of  the  trial,  to  indorse 
niion  the  Information  the  names  of  eight 
witncsaes  who  gave  material  testimony  in  the 
case.  This  Indorsement  was  made  Jnst  be- 
fore the  trial,  on  April  6th,  and  it  Is  contend- 
ed that,  as  the  testimony  given  by  these 
witnesses  was  Important,  the  action  of  the 
court  In  permitting  the  indorsement  was  an 
abuse  of  discretion,  which  resulted.  In  prej- 
udicing the  rights  of  the  defendant  It  ap- 
pears that  on  the  3d  day  of  Fetooary  a  mo- 
tion was  made,  to  indorse  the  names  of  the 


new  witnrases,  which  motion  was  sustained 

by  the  court  Afterwards  the  names  of  these 
witnesses  so  Indorsed  were  stricken  from  the 
Information,  and  It  was  said  that  it  was 
done  upon  the  ground  that  the  order  for  in- 
dorsing the  names  of  witnesses  was  made  In 
the  absence  of  the  defendant  It  thus  ap- 
pears that  the  attention  of  the  defendant 
and  his  attorneys  was  called  to  these  wit- 
nesses; and,  further,  that  Inquiry  had  been 
made  of  them  as  to  what  their  testimony 
would  be.  Under  the  circumstances  It  can- 
not be  said  that  the  court  exorcised  Its  discre- 
tion without  due  regard  for  the  rights  of  the 
defendant  or  that  he  was  prejudiced  by  the 
ruling. 

Three  Jurors  were  challenged  on  the 
ground  that  they  did  not  possess  the  requi- 
site qualifications  of  jurors.  The  objection 
urged  Is  that  their  names  did  not  appear  on 
the  tax  rolls  of  the  county,  and  bonce  that 
they  should  hare  been  excluded  from  the 
panel  upon  the  objection  of  the  defendant 
The  showing  made  upon  this  point  Is  not 
satisfactory.  While  it  appeared  that  these 
Jurors  did  not  pay  any  personal  taxes  for 
the  preceding  year.  It  was  not  shown  that 
they  did  not  pay  taxes  on  real  estate,  nor 
that  their  names  did  not  appear  on  the  as- 
sessment rolls  of  their  respective  town^ips. 
It  appears  that  two  of  them  were  listed  for 
personal  taxes,  but  that  the  value  of  the 
personal  property  which  each  hod  for  taxar> 
tion  did  not  equal  the  exemption  allowed  to 
him;  and,  in  the  case  of  the  thhrd,  he  stated 
that  he  had  made  a  return  for  a  stock  com* 
pany  as  its  manager  and  agent,  but  that  he 
had  not  been  assessed  for  personal  taxeii. 
Whether  he  was  uiran  the  tax  roll  Is  nut 
shown.  No  inquiry  was  made  as  to  whether 
they  had  real  estate  listed  In  thtir  names  in 
the  respective  townships  In  which  they  lived, 
and  nothing  to  show  that  they  did  not  pay 
taxes  on  real  estate  for  the  preceding  year. 
The  statute  provides  fbr  listing  both  person- 
al and  real  estate  In  the  name  of  the  owns. 
G«n.  St  18S0,  pars.  6880.  6911.  It  is  further 
provided  that  in  making  a  list  of  peraons  to 
serve  aa  Jurors  the  Jury  comralsslon«8  shall 
select  from  those  assessed  on  the  assessment 
rolls  of  the  several  townships  and  cities  of 
the  preceding  year.  Id.,  pars.  %67,  3601. 
The  evident  purpose  is  to  obtain  the  service 
of  jurors  who  are  substantial  dtizou  and 
the  owners  ot  property,  and  the  asaesament 
rolls  referred  to  in  the  Jury  law  are  evident- 
ly those  made  in  the  UsUug  of  both  real 
and  pers<mal  property.  As  it  does  not  appear 
that  they  were  not  upon  the  personal  prop- 
erty assessment  rolls,  nor  that  they  did  not 
own  and  pay  taxea  on  real  estate,  this  ob< 
jectlon  must  be  overruled.  State  ex  reL 
Kellogg  r.  Gommlsrionera,  44  Kan.  62S,  24 
Poc.  1)55.  Other  objections  were  made  with 
,  reference  to  the  Jury,  bat  an  examination 
discloses  that  they  are  not  material. 

The  next  complaint  relates  to  the  rallng  of 
the  court  in  admittjng  what  was  received  as 
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the  dying  declaration  of  tiie  deoeased.  Hop* 

per  was  shot  by  Beed  about  S  o'clock  on  the 
evening  of  May  21,  1892,  and  soon  after- 
wards was  carried  to  his  home,  where  an  ex- 
amination of  his  wound  was  made  by  phy- 
sicians and  surgeons,  who  informed  him  that 
his  Injury  was  fatal,  and  admonished  him 
that.  If  he  had  any  business  matters  which 
required  attention,  he  should  attend  to 
them,  as  he  could  not  live  long.  He  repeat- 
edly expressed  the  opinion  that  he  was 
about  to  die.  ▲  minister  of  the  gospel  was 
called  In.  He  requested  a  neighbor  to  act 
as  guardian  for  his  children,  gave  informa- 
tion about  Insurance  on  his  life,  and  direct- 
ed how  It  and  his  proi>erty  shoi<ld  be  ap- 
plied. He  suffered  intense  pain,  and  at  times 
cried  out,  "I  am  dying  now."  A  stenogra- 
pher was  sent  for,  and  a  dying  atatemont 
as  to  the  shooting,  and  the  cause  of  it,  was 
taken  down,  which  was  afterwards  intro- 
duced in  evidence.  Some  time  after  the 
statement  was  given  he  rallied  some,  and 
used  language  which  Indicated  that  he 
was  then  not  without  hope  of  recovei-y;  but 
Boon  afterwards  he  expired.  It  is  claimed 
that  under  the  circumstances  the  state- 
ment should  not  have  been  received  in  evi- 
dence. It  is  clear  that  the  statement  was 
made  In  the  belief  of  impendiug  death,  and 
the  fact  that  there  was  an  interval  of  sev- 
eral hours  between  the  time  the  statement 
was  made  and  his  death  does  not  make  it 
Inadmissible.  Nor  will  the  fact  that  at  times 
after  the  statement  was  made  he  entertained 
or  expressed  a  hope  that  he  might  get  well 
render  his  declarations  incompetent.  The 
controlling  question  Is  whether  the  declara- 
tions were  uttered  under  a  sense  of  Impend- 
ing dissolution;  and  the  fact  that  death  did 
not  immediately  ensue,  or  that  a  hope  of  re- 
covery was  subsequently  entertained,  will 
not  affect  their  admissibllitj.  6  Am.  &  Eng. 
Enc.  Law,  117. 

The  admission  of  testimony  showing  the 
relations  existing  between  the  defc  -dant 
and  the  wife  of  the  deceased,  and  which 
tended  to  show  a  criminal  Intimacy  between 
them,  is  assigned  as  error.  The  defendant 
admits  that  proof  of  a  criminal  intimacy 
between  tbe  defendant  and  the  wife  of  the 
deceased  Is  admissible  to  show  the  existence 
of  a  motive  for  the  killing,  at  least  In  cases 
where  the  killing  has  to  he  established  by 
circumstantial  evidence;  and  he  Insists  Uiat, 
as  tbe  killing  was  admitted,  the  motive  of 
the  defendant  could  be  shown  in  a  general 
way.  but  that  a  detailed  inquiry  would 
ate  new  Issues,  and  tend  to  divert  the  minds 
of  the  Jury  from  the  consideration  of  the 
principal  Issue ;  the  theory  of  the  prosecution 
being  that  the  homicide  was  committed  by 
the  defendant  because  of  the  passion  which 
he  entertained  for  the  wife  ot  the  deceased, 
of  which  the  deceased  had  knowledge,  and 
tJiat,  as  he  stood  In  the  way  of  defendant 
carrying'  out  his  desires  and  purposes,  testi- 
mony of  the  relations  which  existed  between 
v.37r.uo.4— 12  ' 


tbem  WM  oompetent  vpon  the  qoesUon  of 

motive.  Counsel  for  the  state  say  that  it  has 
been  "universally  conceded,  since  Darld 
wrote  to  Joab,  'Set  ye  Uriah  in  the  forefront 
of  the  hottest  battle,  and  retire  ye  from  him, 
that  he  may  be  smitten  and  die,'  tliat  the 
man  who  coveted  his  neighbor's  wife  had  a 
motive  fordeslring  the  death  of  hisneighbor." 
The  evidence  Is  notonly  competent  as  tending 
to  show  the  motive  which  induced  the  crime, 
but  It  Is  important  also  In  determining  the 
degree  or  grade  of  the  crime  that  has  been 
committed.  As  a  general  rule,  testimony 
tending  to  show  'the  commission  of  another 
offense  Is  not  admissible,  but,  where  such 
offense  is  Intimately  connected  with  the  one 
charged,  Important  proof  to  establish  the  lat- 
ter cannot  be  excluded  because  it  may  tend 
to  prove  that  the  defendant  la  guilty  of  an- 
other offense.  State  v.  Folwell,  14  Kan.  105. 
There  may  be  some  cause  for  complaint  at 
the  very  extended  Inquiry  that  was  made  as 
to  the  relations  between  the  defendant  and 
Mrs.  Hopper.  A  detailed  Inquiry  was  made, 
and  a  large  volume  of  testimony  was  taken. 
It  may  be  said,  however,  that  this  was  due 
to  a  large  extent  to  the  fact  that  an  undue 
intimacy  between  these  parties  was  denied 
by  the  defendant.  The  testimony  of  the  illic- 
it relation,  however,  if  it  existed,  was  re- 
ceivable In  evidence  as  tending  to  show  the 
motive  of  the  defendant  In  killing  the  de- 
ceased. Johnson  v.  State  (Fla.)  4  South.  535; 
Plerson  v.  People,  79  N.  Y.  424;  Com.  v. 
Merrlam,  14  Pick.  518;  State  v.  Lawlor,  28 
Minn.  216,  0  N.  W.  COS;  State  v.  Hlnkle,  6 
Iowa,  3S0;  9  Am.  &  Eng.  Eoc.  Law,  714;  15 
Am,  &  Eng.  Enc.  Law,  030. 

A  more  serious  objection  is  made  to  in- 
terviews and  conversations  hold  with  the 
deceased  some  time  prior  to  the  shooting, 
when  the  defendant  was  not  present,  and 
of  which  he  had  no  knowledge.  A  witness 
was  permitted  to  detail  at  length  a  meeting 
between  himself  and  Hopper  on  the  day  bC' 
fore  the  shooting;  the  taking  of  a  long  drive 
with  the  deceased,  during  which  he  related 
to  tbe  witness  his  troubles  at  Wellington, 
and  his  plans  for  leaving  that  place  and  go- 
ing to  Missouri.  He  was  allowed  to  testify 
what  the  mood  and  manner  of  the  deceased 
were  on  that  day,  and  to  relate  the  reason 
given  by  the  deceased  for  leaving  Welling- 
ton. The  reason  stated  was  the  tnterfer- 
^e  In  his  family,  and  the  trouble  made  by 
the  defendant.  Another  witness,  over  objee* 
tlon,  related  that  he  had  met  the  deceased 
on  the  next  day,  and  had  a  conversation  with 
him.  In  the  absence  of  the  defendant,  In 
which  the  deceased  Informed  him,  among 
other  things,  that  he  had  determined  to 
go  to  Missouri,  and  the  reason  given  was 
"that  If  he  could  get  his  wife  away  from 
where  Judge  Reed  was,  they  could  get  along 
all  light  together."  The  acts  and  conduct 
of  the  deceased  prevlons  to  the  fatal  en- 
counter which  formed  a  part  of  the  rra 
gestae,  or  which  tended  to  throw  light  upon 
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the  question  of  motlTB  or  malice,  mi^t  be 
admitted  in  evidence;  but  the  acts  or  con- 
duct of  the  deceased  which  are  not  a  part 
of  the  res  gestae,  and  which  could  not  have 
Influenced  the  defendant  in  the  commlsslrai 
of  the  homicide,  cannot  be  shown.  The 
manner  and  conduct  of  the  deceased  on  the 
da7  previous  to  the  killing  was  not  known 
to  the  defendant,  and  was  not  connected 
with  the  homicide,  and  therefore  the  de- 
fendant could  not  be  afFected  thereby.  Any- 
thing that  would  throw  light  on  the  homi- 
cide, and  everything  that  would  operate  on 
the  mind  of  the  defendant,  can  be  shown; 
but  evidence  of  the  acts  or  manner  of  the 
deceased  which  never  came  to  the  knowl- 
edge of  the  defendant,  could  not  be  proved. 

There  was  Introduced  In  evidence  a  p&pee, 
identified  by  Mrs.  Hopper.  In  which  the  de- 
ceased declared  that  he  believed  his  wife  to 
be  a  woman  of  honor,  Integrity,  and  high 
moral  character,  and  that  ai^  accusations 
to  the  contrary  were  false.  To  meet  the 
Introduction  of  this  evidence  by  the  defend- 
ant the  state  was  permitted  to  offer  a  wit- 
ness who  related  an  occurrence  between  him- 
self and  the  deceased  on  1st,— the  day 
upon  which  the  other  paper  was  executed, 
—In  which  the  deceased  presented  to  him  a 
paper  which  he  said  was  prepared  by  Mrs. 
Hopper.  He  then  gives  a  conversation  be- 
tween the  deceased  and  himself  with  ref- 
erence to  the  paper  and  Its  contents.  After 
reading  it  over,  the  witness  told  the  deceased 
that  he  would  be  a  fool  to  sign  it;  that  the 
paper  was  not  prepared  by  Mrs.  Hopper, 
but  was  prepared  for  the  purpose  of  getting 
a  divorce  from  him.  A  long  conversation 
ensued,  in  whidi  it  was  intimated  or  would 
bear  the  construction  that  a  trap  was  being 
laid  by  the  defendant  and  the  wife  of  the 
deceased,  so  that,  if  trouble  occurred,  or  a 
divorce  was  asked  for,  the  mouth  of  the  de- 
ceased would  be  closed;  and  mudh  of  the 
contents  of  the  paper  was  disclosed  in  the 
conversation.  This  testimony  was  wholly  In- 
competent, and  the  objection  of  the  defend- 
ant should  have  been  sustained,  and  the  mo- 
tion to  strike  it  out  should  have  been  al- 
lowed. If  the  testimony  had  been  compe- 
tent as  an  explanation  of  why  the  paper 
signed  by  the  deceased  came  to  be  executed 
and  dclivei'ed  to  his  wife,  it  was  still  sec- 
ondary evidence,  and,  if  competent  at  all, 
the  letter  Itself  should  have  been  produced, 
or  its  nonproduction  accounted  for.  The  pa- 
Iter  Itself,  however.  If  in  existence,  was  not 
competent  proof,  and  the  Introduc^on  of  Its 
contents  was  prejudicial  error. 

There  is  j  jst  ground  for  the  complaint 
made  by  the  defendant  In  permitting  the 
state  to  cross-examine  the  defendant  in  re- 
irard  to  bis  early  life.  A  great  part  of  the 
testimony  in  the  case  was  devoted  to  the 
queJ4tion  of  whether  the  defendant  sustained 
adulterous  relaticHis  with  the  wife  of  the 
deceased,  and  on  cross-examination  he  was 
required  to  relate  the  marital  relations  be- 


tween him  and  bSk  first  wife,  having  been 
married  In  1868;  that  he  was  divorced  from 
her  In  the  spring  of  1877;  and  to  state  the 
grounds  upon  which  llie  divorce  was  grant- 
ed. The  Inquiry  was  pressed  so  far  that  he- 
was  required  to  state  that  cruelty  and  adul- 
tery were  charged  against  him,  and  an  ef- 
fort was  made  to  show  that  his  present  wife 
was  the  co-resp(mdent  in  that  divorce  suit 
with  whom  adultery  was  charged,  and  that 
he  was  engaged  to  his  present  wife  prior 
to  the  granting  of  the  divorce  from  his  first 
wife.  Some  of  these  direct  questions  were 
not  required  to  be  answered,  bat  the  In- 
quiry was  pushed  soffidently  tar  to  leave 
the  Inference  with  the  jury  that  the  de- 
fendant had  been  guilty  of  anoth^  adul- 
tery with  a  person  other  than  the  wife  of 
the  deceased  15  years  before  the  occurrence 
of  the  homicide  with  which  he  was  charged. 
A  full  cross-examination  should  be  allowed 
upon  anything  connected  with  the  homicide, 
or  which  would  affect  the  credibility  of  the 
defendant  as  a  witness;  but  tt  Is  not  compe- 
tent to  prove  previous  acta  of  adoltery, 
which  have  no  connectlott  with  the  offense 
charged;  nor  can  evidence  of  lmiMX>per  con- 
duct with  other  parties  tliau  those  diarged 
in  the  information,  which  hap[>ened  In  his 
early  life,  be  given  in  evidence  to  sustain 
tlie  present  charge.  We  think  there  was  an 
abuse  of  discretion  In  this  extended  cross- 
examination  of  the  defendant. 

Another  ground  of  complaint  Is  the  In- 
struction given  by  the  court  with  reference 
to  the  effect  of  the  dying  declaration  which 
was  admitted  In  evidence.  The  court  char- 
ged that:  "Such  declaration,  when  made  in 
the  belief  that  death  was  Imminent,  and  the 
deceased  had  abandoned  all  hope  of  recov- 
ery, Is  admissible;  and  In  this  case.  If  you 
should  find  from  the  evidence  that  the  de- 
ceased made  a  dcfdaratlon  as  to  the  encoun- 
ter with  defendant  before  his  death,  then 
the  court  Instructs  you  as  a  matter  of  law 
that  such  declaration  was  made  when  the 
deceased  thought  death  was  imminent,  and 
he  had  abandoned  all  hope  of  recoveiy." 
The  court  further  advised  the  jiary  that  the 
weight  to  be  given  to  the  declaration  and 
the  credibility  of  the  witness  making  It, 
ought  to  be  governed  by  the  ordinary  rules 
of  evidence,  and  to  determine  the  welgiit 
and  credit  to  be  given  to  the  same  the  jurj- 
can  consider  all  the  circumstances  und^ 
which  the  declaration  was  made.  Hie  ot>- 
jectlon  Is  that  the  court  withdrew  from  the 
jury  all  considerations  as  to  whether  the 
declaration  was  made  when  the  deceased 
thought  death  was  imminent^  and  after  he 
had  abandoned  all  hope  of  recovery.  The 
court  must  decide,  as  a  preliminary  qnes- 
tlon,  whether  the  declaration  was  made  un- 
der a  sense  of  Impending  dissolution,  and 
the  admlaslblllty  of  the  same  is  exclusively 
for  the  consideration  of  the  court;  "but, 
aftw  the  evidence  is  admitted.  Its  credibili- 
ty Is  entirely  within  the  f^roiWe  of  the  Juiy, 
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i^ha,  of  comae,  are  at  Bber^  to  wdsli  all 
the  drcmnataneea  uaSsr  whicb  tlie  declara- 
tioDB  were  made,  Including  those  already 
proTed  to  Uie  Judge,  and  to  glre  the  testl- 
maaj  axilj  such  credit  as,  upon  the  whole, 
thfi^  ndefat  thUik  it  dewrM."  1  OreenL  Et. 
I  100.  While  the  court  Instracted  the  Jury 
that  tbey  might  take  into  oonalderatlon  the 
drcnmstoncea  under  which  the  dedaratlon 
waa  made.  In  another  part  of  the  charge 
the  question  of  whether  the  deceased  made 
the  statement  under  the  apprehension  of 
speedy  death  was.  In  effect,  excluded  from 
their  GonaideTatfcni.  In  passing  upon  tiie 
credibility  of  the  statement  the  Jury  are  aor 
titled  to  consider  whether,  as  a  matter  of 
fact,  the  deceased  had  lost  an  hope  of  re- 
oomy,  and  the  Instmetlon  should  hareheen 
modified  In  acoxdance  with  this  Tiew. 
Storkey  t.  People,  17  HL  17;  North  t.  Peo- 
ple, 139  HL  10%  28  N.  B.  966;  State  t.  Gam- 
WOD,  2  Pin.  480;  Yamedoe  r.  State,  75  Oa. 
181;  State  t.  Banister  (8.  C.)  14  8.  B.  678; 
Umbetfa  T.  State.  23  Miss.  355;  Nelms  v. 
Stato.  13  Smedes  ft  M.  606;  People  v.  Green. 
1  Park«,  Cr.  R.  11;  Walker  t.  State,  37 
Tex.  306;  Jones  y.  State,  71  Ja&.  06;  State 
V.  Nash.  7  Iowa.  347.  384. 

Another  oomplslnt  Is  wltiti  refetoioe  to  an 
Lostructlon  given  upon  the  subject  of  self- 
defois^  In  whldi  the  court  told  the  Jury 
that  if  one  la  unlawfully  attadced  by  an- 
other, he  may  stand  his  grotmd,  and  ose 
SDch  fyaca  as  reasonably  appears  necessary 
to  r^pel  the  attack  and  ivotect  himself. 
The  criticism  is  that  the  lnstnicti<m  given 
leaves  the  Jury  to  Infw  that  the  appearances 
were  to  tie  judg^  by  them,  and  not  by  the 
defendant.  "A  party  assailed  Is  iustlOed  in 
acting  npou  the  fitcts  as  they  appear  to  him, 
and  la  not  to  be  Judged  by  the  facts  aa  ttuy 
are.**  State  t.  Howard,  14  Kan.  175.  While 
the  instruction  is  not  as  exi^t  as  It  should 
have  been.  It  Is  evident  from  other  portions 
of  the  charge  that  the  court  meant  that  he 
mi^t  use  such  f<vce  "as  at  the  time  reason- 
ably appeared  to  him  to  be  necessary."  Al- 
SxHigb  the  instruction  Is  defective,  we  would 
hazdly  tblnk  that  the  error  of  Itself  was 
sufficient  to  require  a  reversal.  In.  any  fu- 
ture trial  of  the  cause  this  omission  can  be 
corrected- 

Tbae  Is  a  farther  complaint  that  the 
court  failed  to  submit  an  Instruction  upon 
mandan^ter  In  the  seocmd  degree.  As  the 
Instroctton  complained  of  rehited  to  a  do> 
gree  of  crime  inferior  to  tliat  of  which  the 
defsidant  Is  convlGted,  this  objection  be- 
comes Immaterial.  State  v.  Dldwn,  6  Kan. 
200;  State  Potter.  15  Kan.  802;  Stete  T. 
Rhea*  2S  Kan.  676;  State  v.  Xarborongh.  39 
Kan.  688,  18  Pac.  474^  Further  than  that, 
howerer,  m  think  the  testiuiony  was  not 
audi  as  to  Justify  the  court  in  submitting 
an  instmetlon  as  to  that  grade  of  offense. 

OOter  critidsms  are  made  upon  the  charge 
of  the  court  but  In  them  we  find  no  error, 
nor  anything  which  requires  further  com- 


meat  For  the  wron  refared  to,  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded t<x  another  trlaL  AU  tiw  Justices 
concurring. 


STOCKTON  COMBINED  HARVESTER  & 
AGRICULTURAL  WORKS  v. 
HOUSBR.   (No.  19,300.) 
(Saiw«ne  Court  of  Callf(»ii]a.  July  17.  1891.) 

CBANOB  or  Vb:(UB— CONVENIEKCB  or  W1T8B8BE8. 

It  is  no  abuse  of  discretion  to  refuse 
plaintiff  a  chaufe  of  vemie  for  the  convenience 
of  witnesses,  wbea  defendant  files  a  stipulation 
admitting  the  troth  of  the  facu  alleged  in  the 
complaint 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county ;  Luclen  Shaw,  Judge. 

Action  by  the  Stockttm  Combined  Harvest- 
er &  Agricultural  Works  (a  corporation) 
against  Daniel  Hooser  on  a  stock  assessment. 
Plaintiff's  notice  for  a  change  of  venue  de- 
nied.   Plaintiff  appeals.  Affirmed. 

Nicoll  &  Orr,  for  amwllant  Stanton  L: 
Carter  and  Anderson  &  Anderson,  for  re- 
spondent 

BELCHER,  G.  This  Is  an  appeal  by  the 
plaintiff  from  an  order  of  the  superlcv  court 
of  Los  Angles  county  daiyli^  Ito  motltm  for 
a  change  of  the  place  of  trial  (tf  the  action 
from  that  coon^  to  San  Joaquin  county. 
The  motion  waa  mode  upon  tlie  ground  tliat 
the  convenience  ot  witnesses  and  the  ends 
of  Justice  would  be  promoted  by  the  cliange. 
The  plaintiff  was  a  oorpwatton  organized 
undtf  the  laws  of  this  states  and  having  its 
principal  place  of  business  at  the  dty  of 
Stockton,  in  San  Joaqnln  coun^.  Its  capi- 
tal stock  was  VSO0.0O0.  divided  into  8,0U0 
shares,  of  whltdi  about  2,800  hod  been  ac- 
tually subscribed  tar  and  taken.  On  Octo- 
ber 4, 1892,  the  defendant  was  the  owner  and 
holdor  of  400  shares  of  the  said  capital  stock, 
and  at  that  time  |50  <m  each  shore  of  the 
subscribed  capital  stock  had  been  fully  paid 
UD.  The  action  waa  brought  to  recover  an 
assessment  of  925  per  share,  levied  on  Octo- 
ber 4,  18^  cm  the  stock  held  by  defendant. 
The  complaint  avmed  that  the  plaintiff  was 
indited  to  divers  persons,  companies,  and 
corpwatlona  in  sums  aggregating  (160,000, 
and  was  unable  to  meet  Its  liabilities  ani 
satis^  the  claims  of  its  creditors,  and  that 
to  meet  such  liabilities  an  assessment  In  the 
sum  of  $26  per  share  on  the  subscritied  cap- 
itel  stock  was  necessary;  that  the  assess- 
ment wss  duly  levied  aa  required  by  statute, 
and  notice  of  the  order,  in  the  form  pre- 
scribed, was  published,  and  copies  of  the  no- 
tice were  sent  throufl^  the  mails,  addressed 
to  each  of  ^alntUTa  stockholders.  Including 
the  defendant  at  his  place  of  residence;  that 
the  defendant  had  not  paid  the  assessment 
on  his  stodk,  or  any  part  thereof,  and  that 
before  the  time  fixed  for  the  sale  of  the  de- 
linquent stock  the  board  of  directors  of  thei 
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plalntut  eorporaUoii,  1^  resolation^  doly 
adopted,  elected  to  waive  filrther  proceed- 
IngB,  onder  chapter  2,  tit  X  pt  4.  of  the 
Olril  Code,  for  the  coUectloii  of  dellnqueat 
assessiiKiiti,  and  dected  to  proceed  by  ac- 
tion to  recover  the  amount  of  said  assesa- 
ment  due  from  defendant.  The  only  laauea 
raised  by  the  answer  were  as  to  the  Indebt- 
edness of  the  plaintiff.  Its  Inability  to  meet 
its  liablllUea,  the  necessity  of  the  levying  the 
assessment,  the  adoption  of  the  resolution 
levying  the  assessment,  tiie  publication  by 
the  secretary  of  the  corpcnation  of  the  notice 
of  the  assessment  set  out,  the  smding  a  copy 
of  such  notice  through  the  mails  to  each  of 
the  said  stockholders,  and  the  adoption  by  the 
board  of  directors  of  plaintiff  of  the  resoln- 
Uon  electing  to  waive  further  proceedings, 
flnder  the  chapter  of  the  Civil  Code  above  re- 
ferred for  the  collectlou  of  said  alleged 
assessment,  and  ordering  an  actitm  com- 
menced to  collect  the  sam& 

The  motion  to  change  the  venue  waa  baaed 
apon  an  affidavit  of  the  plaintiff's  president, 
which  stated  lhat  all  the  transactloos  re- 
ferred to  In  the  complaint  occurred  in  the 
county  of  San  Joaquin;  that  all  the  facers 
and  agents  of  the  plaintiff  resided  in  that 
coun^,  except  one,  who  resided  In  the  coun- 
ty of  Butte;  that  the  affiant  and  certain 
other  persona  would  be  material  and  neces- 
sary witnesses  at  the  trial  of  the  action,  and 
were  the  only  ones  by  whom  the  plaintiff 
could  prove  the  necessary  facta;  and  that  no 
witness  ezcei>t  the  defendant,  whose  testi- 
mony would  be  material  or  needful,  redded 
In  the  county  of  Los  Angdo.  The  affidavit 
also  set  out  what  the  plaintiff  expected  to 
prove  by  each  of  Its  sold  witnesses.  When 
the  motion  was  called  for  bearing,  counsel 
for  defendant  produced  and  filed  a  stipula- 
tion, signed  by  them,  which  admitted,  In  sub- 
stance, that  all  the  facts  alleged  In  the  com- 
plaint were  true,  and  thus  practically  ren- 
dered It  unnecessary  for  the  plaintiff  to  call 
and  examine  any  of  Its  sold  witnesses.  Aft- 
er the  stlpulatitm  was  ffied,  and  upon  due 
consideration,  the  court  denied  the  motion, 
and  the  plaintiff  excepted  to  the  ruling.  In 
support  of  the  appeal  It  Is  claimed  that,  as 
no  counter  affidavits  were  filed.  It  was,  in 
effect,  admitted  that  the  convenience  of  wit- 
nesses and  the  ends  of  Justice  would  be  pro- 
moted by  the  change  asked  for,  and  that, 
undOT  the  drcnmstances  shown,  plaintiff  had 
a  statutory  right  to  have  the  motion  grant- 
ed. ^IB  claim  cannot  be  sustained.  Ap- 
plications MiA  this  are  addressed  to  the  sound 
legal  dlscretlcm  of  the  trial  court,  and  its 
action  cannot  be  disturbed  on  appeal  unless 
it  clearly  appears  that  there  waa  an  abnse  of 
that  discretion.  Hanchctt  v.  Finch,  47  OaL 
102;  Avila  j.  Meherin,  OS  Gal.  478,  9  Pac. 
42S;  Chinton  v.  Buflner,  78  Cat  268,  20  Pac. 
676;  People  Vincent.  95  Cal.  427,  SO  Pac. 
681.  Here  we  are  unable  to  see  that  the 
court  in 'any  way  abused  Its  discretion  in 
■  denying  the  motion.   The  stlpnlatlon  admit- 


ted the  facts,  and  obviated  the  necesdty  o( 
proving  them.  No  counter  affidavits  were 
necessary'  The  w&er  appealed  from  ahonld 
be  affirmed. 

We  ooneur:  VANOLIEP,  O.;  HATNEiS,  0^ 

FOB  CUBTAM.  For  the  reasons  given  in 
the  forgeotng  opinion,  the  order  appealiid 
tcom  la  affirmed. 


FIELD  V.  ANDBADA  «C  aL  <K&  19,401.) 
(Supreme  Court  of  California.  July  10,  1S91.) 
BoiTD  OK  Appbju. 
A  bond  on  an  appeal  from  an  order  dfr 
nying  a  motioa  to  diemiss,  and  an  order  deny- 
ing a  new  trial,  must  state  that  an  appeal  baa 
been  taken  from  both  orders. 

Department  1.  Appeal  from  anperior 
court,  Los  Angeles  county;  Walter  Tan 

Dyke,  Judge. 

Action  by  Field  against  Andrada  and 
others.  From  an  ord^  denying  their  mo- 
tion to  dismiss  the  action,  and  from  an  order 
denying  a  new  trial,  defendants  appeaL  Di» 
missed, 

B.  Dnnnlgan,  for  appellants.  Wells,  Hun- 
roe  &  Lee  and  E.  A.  Mescrva^  for  rs- 
spondent 

PEB  OITBIAH.  Upon  the  auUiority  of 
Bemiaud  v.  Beecher,  74  CaL  017,  16  Pac. 
610;  Schurtx  v.  Bonier,  81  CaL  344,  22  Pac. 
657;  Grew  v.  DUler,  86  CaL  D54,  25  Pac.  GO; 
and  Paving  Ga  v.  Bolton,  80  CaL  164.  28 
Pac  050r-tbe  appeal  from  the  order  denying 
defendant's  motion  to  dismiss  the  action, 
and  the  appeal  from  the  order  denying  a 
new  trialf  are  dismissed. 

(4  Cal.  Unrep.  7D1) 

SAVINGS  &  LOAN  SOC.  v.  BURNETT  et  aL 

(No.  14.553.)  > 
(Supreme  Court  of  California.  June  27,  18EV1,) 
Trust  Debd— Becdkitt  for  FtiTons  Advances— 

CONVETUICB  BT  GKAIPrOU— 8aLS  BY  TjtCBTEBS 

—  TiTLB  ov  PuBcnusa  —  Quibtibo  Tmjc  — 
Fleadi»q. 

1.  A  deed  of  trust  to  aecnre  $20,000,  and  al- 
so all  fartbcr  indebtedness  of  the  icrnnior  to  tbn 
third  party  that  might  be  conlractvil  during'  tba 
continuanre  of  the  trust,  not  cxrtvtlinK  $;K.rtW, 
provided  that  on  payment  the  tniHteex  should  re- 
convey  to  the  gmntor,  his  lieira  or  ussiims,  and 
contaiood  a  ])0\Ti;r  of  sale  on  default.  Held, 
that  where  such  Rrautor  afterwanls  made  aa 
Rbsotute  conveyanoe  to  71..  and  paid  the  orici- 
.nal  debt  Bectired,  such  deed  of  triiRt  afforded  iio 
lecurity  for  other  auiua  advanced  l>y  sach  third 
party  to  the  grantor  for  the  pnriioses  Htnlod 
therein,  with  actnnl  notice  of  sticb  conveyance, 
and  that  a  purchaser  at  the  trustee*a  aale  made 
on  default  in  payment  of  auch  adraacea  held 
the  title  in  trust  for  B. 

2.  lu  an  action  by  Biiph  pnrchaaer  to  quiet 
Mtle,  the  court  found  that  the  grantor  waa 
seised  in  fee  origlnaily,  that  he  executed  the 
deed  of  trust,  and  that  default  was  made,  and 
the  property  sold  to  plaintiff.  Hrtd,  that  such 
findlBgs  did  not  establlah  aittU  fee-simple  titl* 
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ia  plaintiff,  where  it  appeared  that  snch  default 
ia  paTment  was  of  Bums  not  seccred  by  the  deed 
of  trust. 

3.  Even  if  22,000  of  the  original  debt  se- 
cured  was  tmpalo,  a  sale  of  the  property  regard- 
ed by  plaintiff  as  mffident  security  for  $35,000 
did  not  give  an  absolute  legal  title  to  the  por- 
cfaaser  having  knowledge  oi  all  the  facts. 

4.  The  complaint  in  an  action  to  quiet  title 
alleged  that  the  grantor  was  holding  the  proi»er- 
ty  against  bis  own  deed,  aiui  that  plaintiff  was 
seised  of  and  holds  all  the  estate,  right,  title, 
and  int^est,  at  law  or  in  equity,  which  such 
grantor  ever  had  or  could  acquire.  The  an- 
swer sppcificallj  denied  such  allegations,  and  el- 
leged  the  execution  of  a  deed  to  one  B.,  bat 
asked  no  affirmatiTe  relief.  Held,  that  the  plead- 
ings warrant  findings  and  sustain  a  judgmeat 
for  defendants. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  F.  Finn,  Judge. 

Action  by  the  Savings  &  Loan  Society 
agniust  John  H.  Burnett  and  otben  to  qnlet 
tiUa  From  a  Judgmoit  for  detendants,  and 
trom  an  order  denying  Its  motion  tor  a  new 
trial,  plaintiff  &nieB]a  AfOrmed. 

A.  N.  Drown,  toe  appellant.  Jsrtwe  &  3a.v- 
boe  and  Robt  H.  Countryman  (Bobt  T. 
Hayne,  of  counsel),  for  reqpondotts. 

BU.YNES,  C.  This  action  was  brought  by 
the  Savings  &  Loan  Society  against  Denis 
ilaboney,  John  M.  Burnett  personally,  and 
also  as  trustee,  and  the  nine  children  of  Ma- 
boney,  for  the  purpose  of  quieting  the  title  of 
the  plaintiff  to  certain  real  estate  In  the  city  of 
San  Francisco,  and  determining  the  adverse 
dalm  of  the  defendants  thereto.  The  de- 
fendants had  judgment,  and  the  plaintiff  ap- 
peals therefrom,  and  from  an  order  denying 
Its  motion  for  a  new  trIaL 

On  May  22,  1868,  Mahoney,  being  then  the 
owner  of  the  land  in  question,  borrowed  $20,- 
000  from  appellant,  and  gave  his  promissory 
note  therefor,  and  aiso  executed  a  deed  of  trust 
of  the  premises  described  In  the  complaint  to 
E.  W.  Bivr  and  B.  D.  Dean  to  secure  said  sum, 
and  also  "all  further  Indebtedness  of  the 
party  of  the  first  part  to  the  party  of  the 
third  part  [appellant]  that  might  be  contract- 
ed during  the  continuance  of  the  trust,  not 
exceeding  $35,000  at  any  one  time,  whether 
erldeoccd  by  promlssoiy  notes  or  otherwise, 
whether  for  Into^st,  Insnrance,  or  for  moneys 
expended  In  and  about  said  [demises  fOr  re- 
pairs, taxes.  Hens,  or  IncumtH-ances."  etc., 
and  provided  that  upon  full  payment  of  all 
existing  and  accndng  indebtedness  the  trus- 
tees should  reconrey  to  Mahoney,  his  heirs 
or  assigns.  It  also  contained  a  power  of 
sale  upon  default  lu  the  repayment  of  the 
sum  borrowed  and  the  interest  thereon,  "or 
In  the  reimbursement  of  any  amounts  herein 
provided  to  be  paid,  or  of  any  Interest  there- 
on, and  an  future  advances,  disbursements, 
accounts,  balances,  and  dues,"— the  power  to 
be  executed,  on  the  application  of  appellant, 
by  sale  at  public  auction,  and  by  convey- 
ance to  the  purchaser,— and  further  provided 
that  such  deed  of  conveyance,  with  Its  re- 


citals of  default  and  notice  of  sole,  diould  be 
conclusive  proof  thereof,  "and  ^ectual  and 
conclusive  against  the  party  of  the  first  par^ 
his  heirs  and  assigns,  and  all  other  persons.** 
On  December  2S,  1881,  the  premises  In  ques- 
tion (the  same  as  described  In  said  deed  of 
trust)  were  sold  thereunder  by  thQ  trustees 
in  the  manner  provided,  and  appellant  be- 
came the  purchaser,  Its  bid  being  $17,250 
(that  being  the  amount  then  claimed  to  be 
due  appellant,  and  secured  by  the  deed  of 
trust);  and  on  the  next  day  the  trustoea 
executed  a  deed  In  due  form  to  appeUant,  and 
under  this  deed  It  claims  title.  Respondents 
answered,  taking  Issue  upon  appellant's  Bel- 
tin  and  ownership,  and  claimed  and  alleged 
title  to  the  land  in  question  In  John  M.  Bur- 
nett, as  trustee  under  a  deed  executed  to  him 
by  said  Denis  Mahoney  on  March  6,  1869, 
declaring  certain  trusts  In  favor  of  Mahoney's 
nine  children,  a  copy  of  which  deed  is  at- 
tached to  the  answer.  The  trusts  declared 
In  this  deed  were  "to  receive  the  Issues,  rents, 
and  profits  of  said  premises,  and  apply  the 
same,  or  such  portion  thereof  as  shall  be 
necessary,  for  the  support,  malntenonce,  and 
education  of  the  nine  children  of  Denis  Ma- 
honey," until  the  youngest  of  said  children 
should  arrive  at  age;  that  any  surplus  profits 
should  be  invested,  and,  when  the  youngest 
child  should  arrive  at  majority,  to  convey  to 
them  the  said  lands,— «ach  taking  an  equal 
undivided  Interest,  and  a  like  Interest  In  the 
accumulations.  It  was  also  provided  that  no 
estate  should  Test  In  the  trustee,  dlrectiy, 
contingently,  or  otha^lse,  except  for  the  pur- 
poses of  the  trust  Said  deed  of  trust  also 
contained  the  following'  clause:  "And  in 
case  It  should  become  advisable,  in  the  judg- 
ment of  the  said  Denis  Mahcmey  and  Burnett, 
to  make  Improrements  upon  said  property, 
the  said  trustee  Is  hereby  authorized  to  raise 
money,  by  mortgage  or  otherwise,  on  said 
property,  or  such  part  thereof  as  nmy  be 
necessary  for  that  purpose,  aud  to  pay  the 
same,  and  all  charges  and  Interest  tho^on, 
out  of  the  rents  and  profits  of  the  whole  of 
said  property,  after  the  application  of  so 
much  thereof  as  may  be  necessary  for  the 
support,  maintenance,  and  education  of  said 
children.  In  place  of  Investing  the  said  sur- 
plus as  hereinbefore  provided.** 

The  point  of  the  controversy  Is  thte:  Axi- 
pellant  claims  that  the  amount  for  which  the 
property  was  sold  to  it  under  sold  first  deed 
of  trust  was  due  to  It  for  moneys  loaned  and 
advances  made  for  taxes,  street  assessments, 
and  other  purposes,  directly  connected  with 
the  property.  Including  part  of  the  original 
loan,  and  that  all  these  sums,  whether  loaned 
or  advanced  before  or  after  the  execution  of 
the  trust  deed  to  Burnett,  wore  secured  by 
said  first  deed  of  trust,  and  that,  the  sale  be- 
ing in  all  respects  regular,  the  raitlrc  title  to 
the  premises  passed  to  It  by  the  sale  and  con- 
T^ance  thneunder,  while  respondents  claim 
that  the  original  loan,  and  the  interest  there- 
(m,  and  all  advanccnients  made  ^  appdilaat 
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prtw  to  the  execution  of  the  trust  deed  to 
Burnett,  were  paid  and  discharged;  that 
the  Bvan  for  which  the  property  was  sold  by 
appellant  counted  of  loans  and  advance- 
ments made  after  the  conveyance  in  trust 
to  Burnett,  and  with  knowledge  of  such 
conveyance,  and  therefore  were  not  se- 
cured by  said  first  deed  of  trust;  that  the 
sale  was  therefore  without  authority,  and 
the  deed  to  appellant  pursuant  to  said  sale 
conveyed  no  title. 

The  findings  state  the  facts  very  fully,  and, 
In  addition  to  the  general  facts  above  stated, 
other  facts  fotmd  by  the  coiu-t  are  essential 
to  a  consideration  of  the  points  made  by  ap< 
pellant  The  original  loan  of  $20,000  was 
to  be  paid  in  72  monthly  Installments,  com- 
mencing In  September,  1868,  and  at  the  date 
of  the  trust  deed  to  Burnett,  March  6,  18G9, 
the  amount  of  that  loan  remaining  unpaid 
was  $19,754.49.  Appellant  paid  the  taxes 
on  the  property  covered  by  the  deed  of  trust 
for  the  years  186»-70,  1870-71.  and  1871-72, 
and  also  a  cffludderable  sum  for  insurance. 
On  ICay  26,  1871.  money  was  required  for 
repalni  and  ImproTements  on  the  looperty; 
and.  on  that  day.  appellant,  at  the  request 
of  Bfahoney  and  of  Burnett,  ^'laiming  to  act 
as  trustee,  loaned  or  advanced  ¥500  for  that 
purpose,  and  on  March  6.  1872,  for  some 
purpose  connected  with  the  property,  and,  at 
the  like  request,  loaned  the  further  sum  of 
9650.  For  these  sums,  respectively,  Mahoney 
and  Burnett  gave  their  promissory  notes  pay- 
able at  one  year,— the  latter  signing  the 
notes  as  trustee,— and  in  each  of  these  notes 
It  was  recited  that  they  were  secured  by 
the  deed  of  trust  made  by  Mahon^  to  Buxr 
and  Dean,  redting  Its  dat^  and  whexe  re- 
coded.  Prlw  to  the  execution  of  these  notes 
the  Insurance  above  mentioned,  and  the  taxes 
for  186&-70,  had  been  repaid;  and  on  June 
11.  1870.  aU  of  the  OTlglnal  loan  had  been 
paid,  except  the  sum  of  f2,000.  On  Novem- 
ber 13,  1873,  there  remained  unpaid  said 
balance  of  $2,000  and  the  said  two  promis- 
sory notes  above  mentioned,  together  with 
interest  and  two  years*  taxes  paid  by  ap- 
pellant; and  Mahoney  and  Burnett  then 
desired  to  obtain  the  further  sum  ot  92^i 
with  which  to  pi^  a  street  ass«ument 
charged  upon  ^  property.  Upon  a  state- 
ment of  these  several  matters,  with  ac- 
crued interest.  It  was  found  that  th^ 
amounted  to  $4,566;  and  thereupon  Ma- 
honey and  Bumett-^the  lattw  dalmtng  to 
act  as  trustee— executed  a  promlraoEy  note 
for  that  sum.  payable  to  appellant,  at  one 
year,  with  Interest,  and  this  note  also  re- 
cited that  It  was  secured  fay  said  deed  of 
trust  made  by  Mahoney  to  Burr  and  Dean;  < 
BoiA  Burnett  signing  the  note,  "John  M. 
Burnett,  Trustee  of  Mahoney  Estete."  In 
thla  connection  the  court  aft^  finding  the 
Indebtedness  for  whltdi  said  note  was  glven^ 
and  setting  out  the  note  In  full,  proceeded  to 
find  as  foUows:  "And  that  the  said  note 
last  above  referred  to  was  taken  and  re- 


ceived the  s^d  Savings  ft  lioan  Society, 
as  and  in  payment  and  satisfaction  and  ex- 
tinguishment of  all  stuns  of  money  then  due 
to  it  by  said  Denis  Mahoney  or  the  said 
John  M.  Burnett,  and  of  all  claims  and  de- 
mands which  It  thai  had  against  the  said 
Mahoney  or  the  said  Burnett,  or  either  of 
them;  and  that  at  the  time  of  the  execution 
of  the  note  last  herein  referred  to  the  said 
plaintiff  stemped,  and  marked  as  paid  and 
canceled,  and  surrendered  np  and  delivered 
up  to  the  said  Denis  Mahoney.  the  promis- 
sory note  for  the  sum  of  $20,000.  hereinbe- 
fore referred  to,  and  marked  and  entered 
the  same  as  satisfied  and  canceled  upon  the 
books  of  record  kept  by  it;  and  that  the 
note  last  above  refored  to  was  taken  In 
payment  and  satisfaction  of  all  the  sums  of 
money  her^before  alme  referred  to."  Aft- 
er this  transaction,  appellant  paid  the  taxes 
on  the  property  up  to  and  Including  the 
fiscal  year  1881-^  and  certain  insurance 
on  buildings,  and  also  paid  several  street  as- 
sessments, at  tiie  request  of  Mahoney  and 
Burnett,  whldi  had  become  liens  upon  the 
pn^tolT  In  question;  and  these  piQrmaitB, 
together  with  said  promissory  note  of  No- 
vember 13.  1678,  tor  $4,565,  and  accrued 
Intwest  on  all  said  sums,  made  up  the 
amount  of  the  claim  for  which  said  pn^ 
er^  was  sold  by  the  tmstees.  Burr  and  Dean, 
to  appellant,  sitter  deducting  certain  pay- 
ments of  interest  on  said  note,  whldi  pay- 
ments were  c(mttoued  to  Atiffust.  1878.  It 
la  also  found  that  the  sole  of  the  property 
was  several  times  postponed,  at  the  request 
of  Mahoney  and  Burnett,  upon  payment  by 
them  of  the  cost  of  publlahlng  the  notices  of 
sale. 

AKKllant's  first  point  Is  that  the  findings 
do  not  support  the  Judgment.  Inasmuch  as 
they  show  that  idalntifl  was  seised  hi  fee 
of  the  land  at  the  commencement  of  the  suit 
It  is  not  claimed  that  th^  is  an  express 
finding  of  tiOe  in  fee  In  the  plaintiff,  but 
that  it  Is  found  that  Denis  Mahon^  was 
seised  In  fee  originally;  that  he  executed  the 
deed  of  trust  to  Burr  and  Dean;  that  default 
was  made,  and  the  property  sold  and  con- 
veyed to  the  plalntlflF.  And  these  facta.  It 
Is  argued,  "establish  Irresistibly  and  com- 
pletely an  absolute  and  full  fee-simple  title 
In  aweUant  at  the  dates  alleged."  But  tills 
argum^t  assumes  eltho'  that  such  title  was 
vested  In  the  trustees.  Burr  and  Dean,— that 
they  could,  undw  any  and  all  circumstances, 
convey  a  good  title,— or  that  a  default  was 
in  fact  mode,  under  which  the  trustees  were 
authorized  to  sell  and  convey.  The  deed  of 
tmst  Bpedfled  the  only  condition  upcm  which 
the  trustees  could  sell  and  convey;  and  un- 
less that  condition  existed  the  sale  and  con- 
Trance  wwe  each  void,  under  section  870 
of  the  Civil  Code,  which  provides:  "Where 
a  trust  In  ration  to  real  proper^  Is  ex- 
iwessed  in  the  Instrument  creating  the  estate, 
every  transfer  or  other  act  of  the  trustees, 
In  contravention  of  the  trust,  Is  absolutely 
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void.**  By  the  ezpresfl  tvms  of  tiie  deed  of 
trust,  the  power  to  seU  depended  ui>on  Ma- 
honey'a  default  In  the  payment  of  moneys 
secured  thereby,  and  upon  payment  they 
were  bound  to  reconvey  to  Mahoney.  It  may 
be  conceded  that  their  deed  to  appellant 
Tested  a  prima  facie  title  in  appellant;  but, 
as  this  Is  a  suit  In  equity  to  quiet  title,  ap* 
pellant  must  have  Homethlng  more  than  an 
apparent  title.  But,  In  this  connection,  ap- 
pellant Insists  that  no  title  was  vested  in 
Burnett  by  the  trust  deed  to  him;  that,  by 
the  deed  of  trust  to  Burr  and  Dean,  Ma- 
honey "emptied  himself  of  his  whole  estate, 
and  there  was  nothing  left  In  him  to  l» 
conveyed  to  Burnett"  The  learned  counsel 
Is  mistaken.  There  was  left  in  Mahoney 
the  right  of  pOTsession,  carrying  with  It  the 
rents  and  profits,  and  the  right,  upon  pay- 
ment of  his  Indebtedness  to  the  Savings  & 
Tx)an  Sodety,  to  have  the  entire  estate  and 
title  as  he  had  held  and  enjoyed  It  before; 
and  this  right  to  the  possession  and  use  of 
the  property,  and  the  right  to  have  again 
the  unincumbered  estate  and  title  upon  pay- 
ment'of  his  debt,  he  could  and  did  convey 
to  Burnett  Whether  the  deed  of  trust  to 
Burr  and  Dean  vested  In  them  the  legal  title 
to  the  land  is  controverted  by  respondent; 
but,  assuming  that  it  did,  upon  payment  or 
satisfaction  of  the  debt  thereby  secured  the 
trustees  had,  at  the  most,  the  dry  legal  title, 
without  any  interest  or  ownership  In  the  land. 
"When  the  purposes  for  which  an  express 
trust  was  created  cease,  the  estate  of  the 
trustee  also  ceases."  Id.  i  871.  And  for 
that  reason.  If  the  pmposes  of  the  trust  here 
created  had  ceased  by  paymmt  of  the  debt, 
the  subsequent  deed  of  the  trustees  to  ap- 
pellant conveyed  no  estate  or  Interest  in  the 
land;  and  whettier  such  payment  had  been 
made  before  such  conv^ance  Is  therefore  a 
vital  question  In  the  case,  unless  it  shall  he 
held  that  the  deed  of  trust  to  Burr  and  Dean 
was  a  valid  security  for  aU  advances  made 
by  appellant,— as  well  those  made  after 
knowledge  of  the  conveyance  to  Burnett  as 
of  those  made  before. 

1.  All  the  advances  made  by  appellant  af- 
ter the  original  sum  of  $20,000  were  optional. 
The  terms  of  the  deed  of  trust  did  not  re- 
quire it  to  make  further  advances.  Assum- 
ing that  appellant  had  actual  notice  of  the 
conreyance  to  Burnett  in  trust  for  the 
children  of  Mahoney,  It  had  notice  that  Ma- 
honey no  longer  had  power  to  deal  with  or 
incumber  the  property.  To  the  extent  the 
terms  of  the  contract  between  them,  express- 
ed In  the  deed  of  trust  required  them  to 
make  loans  or  advancements,  If  any,  the 
Savings  &  Loan  Society  might  safely  go,  as 
any  conveyance  Mahoney  might  make  would 
be  sabject  to  its  requirements.  Mahoney  not 
only  conveyed  all  the  Interest  be  had  in  the 
property  to  Burnett,  but  he  reserved  no  pow- 
or  right  over  It  It  Is  obvious  that  those 
cases  cited  by  counsel  as  to  the  rights  of  a 
subaeqpent  nuKlgagee,  where  advancemaita 
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hftve  been  made  by  a  pilw  mortgagee  after 

notice  of  the  second  mortgage,  Involve  quite 
diff^ent  facts,  for  in  those  cases  the  mort- 
gagor remained  the  owner  of  the  property 
mortgaged,  with  full  power  to  create  addition- 
al liens  upon  It  so  that  the  question  there 
was  not  as  to  the  validity  of  the  Hens,  but 
as  to  which  had  priority.  The  principles  In- 
volved are  applicable  here,  however,  with 
even  greater  force.  In  such  cases  the  great 
weight  of  authority  seems  to  establish  the 
following  propositions;  (1)  A  mortgage  for 
obligatory  advances  Is  a  Hen  from  the  date 
of  its  execution,  and  will  therefore  secure 
such  advances,  although  other  incumbrances 
are  put  upon  the  property  before  such  ad- 
vances are  in  fact  made,  and  such  advances 
are  not  affected  by  the  mortgagee's  knowl- 
edge of  the  subsequent  incumbrances.  (2) 
But  where  the  mortgagee  Is  not  bound  to 
make  the  advances,  and  has  actual  notice  of 
a  later  Incumbrance,  such  later  Incumbrance 
will  take  precedence  of  the  first  mortgage, 
as  to  all  advances  made  after  such  notice. 
For  a  discussion  of  these  propositions,  see  1 
Jones,  Mortg.  8S  860-371,  and  the  numerous 
cases  there  cited,  and  also  Tapia  v.  Demar- 
tlnl,  77  Cal.  387,  19  Pac.  641.  If,  therefore, 
Mahoney  had  mortgaged  the  property  in 
question  to  Burnett  and  appellant  with  ac- 
tual notice  of  such  mortgage,  had  made  these 
advances  to  Mahoney,  such  advances  would 
have  been  postponed,  and,  as  to  Burnett's 
mortgage,  would  have  taken  the  place  of  a 
junior  mortgage.  Much  more,  then,  would 
an  absolute  conveyance  by  Mahoney  cut  off 
the  lien  of  future  advances  to  Mahoney 
which  appellant  was  not  obliged  to  make. 
If,  therefore,  the  further  advances  made  with 
actual  notice  of  the  deed  to  Burnett  were 
seciured  by  the  deed  of  trust  to  Burr  and 
Dean,  It  must  have  been  because  of  Biu*- 
nett's  rrfatlon  to  these  advancements,  or  be- 
cause of  the  purposes  to  which  the  money 
advanced  was  applied.  It  cannot  be  ques- 
tioned that  both  Burnett  and  the  beneflci- 
arles  under  the  deed  of  trust  to  him  were 
charged  with  notice  of  the  deed  of  trust  to 
Burr  and  Dean,  and  of  all  sums  of  money 
loaned  or  advanced  thereunder  prior  to  the 
date  of  the  deed  to  Burnett,  and  that  the 
property  was  liable  therefor,  and  for  all 
moneys  thereafter  advanced  (If  any  were 
advanced)  prior  to  actual  notice  to  appellant 
of  such  conveyance.  But  after  such  notice 
to  appellant  the  deed  of  trust  which  operat- 
ed as  security  for  moneys  theretofore  loaned 
or  advanced,  could  not  be  extended  to  farther 
advances  unless  Burnett  had  the  power,  as 
trustee,  to  bind  his  cestuis  que  trustent  not 
only  for  moneys  borrowed,  but  by  a  security 
to  which  he  was  not  a  party. 

The  powers  of  trustees  are  thus  defined: 
"A  trustee  is  a  general  agent  for  the  trust 
property.  His  authority  is  such  as  Is  con- 
ferred upon  him  by  the  declaration  of  trust 
and  by  this  chapter,  and  none  other.  His 
acta,  within  the  scope  of  his  antborlty,  bind 
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tb*  tnurt  property,  to  the  same  extent  am  the 
acts  of  an  a^t  bind  blB  ifflnctpaL"  Olr. 
Code,  i  2267.  The  only  danae  In  tbe  deed 
of  trnst  of  Bnmett,  empowering  the  tniatee 
to  raise  money*  has  been  ho^before  quot- 
ed. No  reference  Is  made  In  any  manner 
to  the  deed  of  trost  to  Burr  and  Dean  as  a 
means  of  seeming  money  for  lmi»oTement8, 
nor  of  any  reservation  of  a  power  In  Ma> 
honey  to  secure  further  advancea  thereunder 
for  any  purpose;  and,  as  Burnett  did  not 
execute  a  mortgage  or  other  Instrument 
pledging  'Oie  Ixwt  property,  a  discussion  of 
his  power  to  do  so  under  the  terms  of  the 
trust  deed  Is  not  necessary,  for  if  it  be 
conceded  that  he  had  the  power  to  procure 
all  these  adTancements,  and  to  secure  tbe 
same  by  a  mortgage  with  a  power  of  sale,  or 
by  a  deed  of  trust  such  as  that  in  q;aMtion, 
which  ordinarily  creates  a  strict  legal  right 
which  may  be  enforced  without  tbe  aid  of  a 
coiut  of  equity,  no  such  legal  right  was  cr^ 
ated  by  Burnett,  and  the  advancements  could 
only  be  made  a  charge  upon  the  trust  prop- 
eety  liy  the  aid  of  a  court  of  equity.  The 
deed  of  trust  given  to  secure  appellant  did 
not  restrict  the  use  of  the  money  loaned  to 
any  particular  purpose,  except  as  to  the  pay- 
ment of  taxes,  Insurance,  etc.,  which  the  ap- 
pellant or  the  trustees  were  empowered  to 
pay  of  their  own  T<dlti(m;  and  if,  Instead  of 
taking  the  note  of  November,  1873,  for  Hr 
505,  the  bank  had  loaned  to  Mahon^  at  that 
date  the  difference  between  that  sum  and 
935,000,  to  which  the  security  was  limited, 
and  had  taken  the  note  for  tbe  las&named 
sum,  and  this  sum  had  been  used  by  Ma- 
honety  for  his  individual  purposes  in  no  way 
connected  with  the  propwty,  it  would  hard- 
ly be  cont^ded  that  Btahon^  or  Burnett, 
or  both  Jointly,  could  charge  the  estate  of 
the  children  with  such  a  liability;  and,  if 
not,  it  is  apparmt  that  appellfljifa  claim  Is 
based  upon  an  eqtdl^  arl^ng  from  the  ta.ct 
that  the  moneys  so  advanced  were  used  to 
relieve  the  trust  estate  from  U^is  which  en- 
dangered the  estate  of  the  bencflclarl^  and 
not  because  of  tbe  deed  of  trust  under  which 
appellant  claims  they  were  made,  and  such 
equity  could  not  be  forced  through  or  un- 
der the  terms  of  &  dry  legal  contract  to 
which  Bmrnett  was  not  a  piuty.  The  sale 
to  appelant,  therefore  <as8umlng  the  facts 
found  by  tbe  court  to  be  sustiilned  by  the 
evidence),  did  not  vest  in  appellant  an  abso- 
lute estate  In  the  land.  Burr  and  Dean  were 
not  only  trustees  for  the  bank,  but  were  also 
trustees  for  Maboney,  and  w«e  bound  to  re- 
convey  to  him  or  his  assigns  upon  the  condi- 
tion expressed  in  the  deed;  and  unless  tbe 
facts  existed,  auUiorlalng  a  sale,  appellant 
took  tbe  conv^ance  subject  to  the  same 
trust  imposed  upon  them.  It  Is  true  the 
deed  of  trust  under  which  the  sale  was 
made  contained  a  provision  that  the  recitals 
In  tbe  deed  to  be  made  by  them  to  the  pur- 
chaser "shall  be  condosive  proof  of  such 
default;  and  of  the  due  pubIlcati<Hi  of  such 


notlea  {of  sale],  and  any  stidi  deed  or  deeds. 
wlHi  such  recitals  therein,  shall  be  eiEectual 
and  conduslTe  against  s^d  party  of  the  Urat 
part,  his  heirs,  assigns,  and  all  other  per- 
sons." But  such  recitals  could  only  avail 
for  the  protection  of  an  Innocent  porclinser 
without  notice  of  any  want  of  authority  in 
the  trustees  to  sell,  and  could  not  be  in- 
voked by  appellant  for  its  protection.  'Ibe 
deed  of  trust  to  Burr  and  Dean  was  not  au 
absolute  deed  of  trust,  but  a  deed  of  trust 
in  the  nature  of  a  mortgage.  The  distinction 
between  these  Instruments  is  dearly  stated 
In  the  recent  case  <a  Powell  v.  Patison,  100 
CaL  235,  34  Pac.  670^  and  in  Ferry,  Trusts, 
i  602d.  Speaking  of  mortgages  with  power 
of  sale  and  deeds  of  trust,  it  is  said:  "At 
law,  both  kinds  of  deeds  puipcort  to  convey 
the  legal  title  to  the  grantee  or  creditor  or 
trustee;  bat  In  equity  the  land,  the  title, 
and  deeds  stand  for  security  of  the  debt. 
Tbe  debt  Is  the  prindpol  thing,  and  the  con- 
veyance of  the  land  is  collateral  to  the  debt. 
The  mortgagor  in  both  eases  has  an  estate 
in  the  land,  called  an  'equity  of  redemption.* 
If  he  falls  to  pay  iha  debt,  his  equl^  of 
redemption  is  barred  upon  due  proceedings 
had;  but.  If  his  debt  Is  paid  at  any 
time  beftare  his  equity  Is  defeated  by  the 
steps  appointed  to  be  taken,  it  becomes  ab> 
solute,  and  he  Is  entitled  to  a  reconv^ance, 
or  a  discharge  of  the  mortgage,  as  the  case 
may  be."  Courts  do  not  favor  cmstroctlons 
that  confer  upon  tmsteM  absolute  and  im> 
controllable  powers.  Burr  and  Dean  were 
not  the  absolute  owners  of  the  proqperty,  but 
were  tbe  donees  of  a  power  ovor  it  for  the 
benefit  of  appellant;  and,  if  the  debt  legafly 
secured  by  the  deed  of  trust  to  them  bad 
been  satisfied  before  the  sale,  tb^  could 
convey  no  greats  interest  in  the  property 
than  was  then  vested  in  them,  and  appdlant 
in  such  case  holds  the  legal  title  In  trust  for 
respondents. 

2.  Appellant  contends,  howevor,  that  the 
finding  that  the  note  for  ^606,  dated  No* 
vember  13.  1873,  was  taken  and  received  by 
appellant  In  payment  and  satisfaction  of  all 
claims  and  demands  which  it  then  bad 
against  BCahon^  or  Burnett,  or  ^tber  of 
them,  is  not  Justified  by  tto  evidence;  that. 
If  said  note  was  not  so  taken,  at  least  the 
S2.000  remaining  unpaid  of  tbe  original  loan 
of  920,000  was  a  valid  lien  town  tbe  ^perty. 
and  snfiident  to  sustain  the  validity  of  the 
sale  by  the  trustees  to  appellant  We  think 
tbe  evidence  svfficlent  to  support  the  finding. 
At  the  time  tbe  note  for  $4,565  was  given, 
there  was  a  balance  of  ¥2,000  due  upon  tbe 
original  note  for  $20,000.  for  which  Blahoney 
alone  was  liable.  In  addition  to  that,  some 
taxes  bad  been  paid  by  appellant,  and  two 
small  notes  for  moneys  loaned  had  been 
given  t^  Mohoney  and  Burnett,  the  latter 
signing  as  trustee. 

The  note  tor  $4,565  covered  tbe  amount  of 
these  several  items,  and  the  accrued  Interest, 
and  upon  its  execution  tbe  $2(^000  note  was 
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canceled  and  surrendered;  and  the  note  then 
taken  reivesented  the  entire  claim  of  appel- 
lant at  that  date,  and  this  note  purported  to 
be  secured  by  the  deed  of  traat.  There  docs 
not  appear  to  have  been.  In  words,  any  ex- 
press agreement  as  to  the  effect  of  this  trans- 
action In  relation  to  the  anestion  of  pay- 
ment Nothing  was  said  upon  that  subject 
Ur.  Burr  testified,  in  substance  that  the 
whole  balance  was  mode  Into  ofte  note,  In- 
stead of  haTlng  three  notes  upon  which  to 
carry  the  interest  every  montli,  and  to.  that 
extent  the  flJMS  note  was  made  at  his  In- 
stance; that  the  omsolldatlon  was  merely  to 
facilitate  the  bookkeeping  of  the  bank.  It 
te  conceded  that  the  mere  fact  of  the  accept* 
ance  of  a  note  tor  a  pre-existing  debt  does 
not  extinguish  it,  or  that  one  simple  execa- 
toiy  contract  does  not  extinguish  another  for 
which  It  is  substituted,  unless  such  be  the 
agreemrat  of  the  parties.  Whether  such  was 
the  agreement  of  the  parties  is  a  question  of 
lact,  which  the  court,  in  the  absence  of  a 
Jury,  was  required  to  determine.  Oiiffltb  r. 
C^gan.  12  Oal.  824.  In  Brown  T.  DnnclKl, 
46  Mich.  32,  8  N.  W.  537.  It  was  said:  "The 
giving  of  a  note  for  the  debt  did  not  fts  a 
matter  of  law,  operate  as  a  payment  of  the 
debt,  unless  it  was  so  expressly  agreed;  but 
it  should  be  understood  to  be  so  expressly 
agreed  if  the  jury  could  ascertain  from  the 
facts  and  circumstances  that  It  was  so  mu- 
tually understood  between  the  parties."  In 
Stanley  t.  McBlrath,  8G  Cal.  455.  25  Fac.  16, 
It  was  said:  "The  payment  of  money  Is  not 
necessary  to  the  extinguishment  of  an  obli- 
gation. A  debt  may  be  paid  by  the  giving 
of  a  note,  if  It  be  offered  and  accepted  as 
payment"  The  facts  that  as  to  the  balance 
of  the  $20,000  note,  a  new  party  was  added 
as  a  joint  maker;  that  the  old  note  was  sur- 
rendered; that  there  was  not  at  any  time  an 
offer  to  return  the  new  note,  nor  any  demand 
for  the  redelivery  of  the  former;  that  the 
new  m>te  waa  set  down  In  the  statement  of 
the  Items  comprising  the  sum  for  which  the 
property  was  sold  as  constltntlDg  part  of 
the  appellant's  claim;  that  the  new  note,  up- 
on Its  face,  purported  to  be  secured  by  the 
deed  of  trust  which  provided  for  securing 
otber  anmis  beiddes  the  $20,000  note,— tend 
strongly  to  show  such  understanding.  The 
giving  ot  a  new  note  Is  at  least  a  conditional 
payment  and  suspends  the  first  obligation 
nntil  the  maturity  of  the  new  note,  when  the 
creditor  may  suspend  or  cancel  the  new  ob- 
UgutloD,  and  proceed  upon  the  original. 
Brewster  v.  Bours,  8  Cal.  BOO.  "When  suit 
Is  brought  against  a  defendant  upon  a  debt, 
whether  evidenced  by  a  note  or  otherwise, 
and  it  appears  that  he  has  given  a  btll  or 
note  for  the  same  debt,  which  has  become 
mature  and  Is  unpaid,  while  it  does  not  oper- 
ate as  a  bar  to  the  suit  It  is  essential  to 
the  plalntlfTs  recovery  ttiat  It  be  produced 
and  surrendered  up,  or  otherwise  satlsfac- 
tcMrOy  aeconnted  for  at  the  trIaL  This  is 
neceasary  aa  a  safagnard  to  the  d^endant. 


800.  It.  BtTRNETT.  185 

for.  If  the  plaintiff  should  have  passed  It 
off  before  maturity  to  a  third  jurly,  the  de- 
fendant might  be  compelled  to  pay  the  debt 
a  second  time."  2  Daniel,  Neg.  Inst  S 
3275.  See,  also,  Burdlck  t.  Green,  15 
Johns.  247;  Baybum  v.  Day,  27  Bl.  47;  Mor- 
rison T.  Welty,  18  Md.  176.  We  think  there 
is  such  evidence  as  forbids  us  to  set  aside 
the  finding  that  the  new  note  was  given  and 
rec^ved  in  payment  of  the  balance  due  upon 
the  original  note.  But,  even  if  It  were  other- 
wise, we  think  a  sale  of  the  whole  proper^, 
which  was  regarded  by  appelant  as  suffi- 
cient security  for  935,()00,  should  not  be  held 
to  give  an  absolute  legal  tlUe  to  a  purchaser 
having  knowledge  of  all  the  facts,  but  that 
In  such  case,  appellant  by  the  purchase,  be- 
came a  trustee,  and  held  no  other  or  better 
tlOe  tlian  that  held  by  Burr  and  Dean. 

S.  Appellant  furtiier  excepts  to  the  find- 
ing^ in  that  It  Is  there  said  that  Burnett 
"chilmed  to  act  as  trustee,**  while  appellant 
contends  tiiat  the  evidence  shows  that  he 
"did  act  as  trustee."  What  Bnmett  did,  and 
how  he  did  it  are  fully  set  out  in  the  find- 
ings. Whether  these  acts  were  the  author- 
ized and  valid  acta  of  a  trustee  Is  a  conclu- 
sion of  law.  That  he  "claimed  to  act  as 
trustee"  is  the  finding  of  a  pure  matter  of 
fact 

4.  The  finding  that  tiie  $20,000  note  was 
canceled  upon  appellant's  books  is  amply 
sustained  by  the  evidence.  Mr.  Burr  testi- 
fied that  the  new  noto  was  taken  to  simplify 
or  facilitate  the  bookkeeping  of  the  bank,  as 
the  montiily  interest  would  be  computed  up- 
on one  note.  Instead  of  three.  The  plain  In- 
ference Is  that  the  account  of  the  $20,000 
note  was  balanced,  closed,  or  canceled.  If  it 
had  not  been  dosed,  the  books  of  the  bank 
would  have  shown  the  debt  to  be  $2,000  more 
than  Is  claimed.  Besides,  no  mention  Is  made 
of  any  balance  of  that  account  In  the  state- 
ment under  which  the  property  was  sold. 

5.  E.  W.  Burr,  a  witness  on  behalf  of  the 
plaintiff,  was  asked  by  counsel  for  the  plain- 
tiff the  following  question:  "To  what  extent 
if  at  all,  waa  It  the  Intention  of  the  bank,  or 
of  yourself  acting  for  the  bank,  at  the  time 
of  taking  this  $4,565  note,  to  receive  it  in  ex- 
tingulahment  or  satisfaction  of  the  existing 
obligation  or  Indebtedness?"  An  objection 
was  sustained,  and  the  same  question,  varied 
somewhat  In  form,  was  several  times  repeat- 
ed, and  objections  sustained  to  each.  It  is 
not  necessary  to  consider  whether  the  court 
erred  In  these  rulings,  since  the  final  ques- 
tion of  the  scries  was  not  objected  to,  and  In 
response  to  that,  as  well  as  In  the  testimony 
of  the  same  witness  to  preceding  questions, 
the  wlto^  stated  all  that  could  be  properly 
said  upon  the  subject,  even  to  Including  the 
"purpose"  for  which,  as  well  as  the  circum- 
stances under  which.  It  was  taken. 

6.  The  finding  that  appellant  had  foU 
knowledge  of  the  deed  to  Burnett  from  and 
after  the  time  it  waa  recorded  la  sustained 
by  the  evidence.   It  Is  dear  ibxtagi  May  S5, 
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1871,  q^>eDan{  reqnlred  Burnett,  as  trustee, 
to  sign  the  $500  note.  Some  small  amoonta 
tiad  been  adranced  for  taxes  and  Insonmce; 
but  these  sums  were  all  repaid  priw  to  tlie 
making  of  this  note,  except  the  taxes  for 
1870-71,  amounting  to  $415^7,  which  was  In- 
cluded In  the  note  of  November  13,  1873, 
which  the  court  found  was  received  in  pay- 
ment of  all  sums  then  unpaid.  While  there 
is  no  direct  evidence  of  actual  knowledge  or 
notice  of  the  Burnett  deed  prior  to  May  25, 
1871,  there  was  evidence  tending  to  show 
that  such  actual  notice  was  obtained  from 
the  record  preeumably  at  or  about  the  date 
at  which  the  deed  was  recorded. 

7.  The  objection  that  the  pleadings  do  not 
warrant  the  findings  nor  sustain  the  judg- 
ment 1b  not  maintainable.  The  complaint  al- 
leged that  Denis  Mahoney  was  holding  the 
same  against  his  own  deed,  and  "that  plain- 
tiff is  seised  of,  and  now  holds,  all  the  ratate, 
right,  title,  and  Interest,  at  law  or  In  equity, 
which  said  Denis  Mahoney  ever  had,  or  could 
at  any  time  acquire,  of,  in,  or  to  said  real 
proper^,  or  any  part  of  the  same,"  and  that 
defendants  wrongfully  claim,  etc.  The  an- 
swer specifically  denied  all  these  allegations, 
and  alleged  the  execution  of  the  trust  deed  to 
Burnett  No  affirmative  relief  was  prayed 
for  by  defendants,  and  none  was  given.  The 
issue  was  upon  the  title  of  the  plaintiff,— 
whether,  as  against  the  defendants,  It  had 
such  title  as  would  authorize  a  decree  in  Its 
fayor,— and  the  Judgment  was  upon  that  Is- 
sue. 

The  conclusions  reached  have  not  been  ar- 
rived at  without  difficulty.  It  has  been  im- 
possible to  notice  in  detfiil  the  very  extended 
and  able  arguments  of  counsel,  or  to  close 
our  eyes  to  the  hardship  of  appellant's  situa- 
tion. Whether  any  rdlet  may  yet  be  ob- 
tained has  not  been  considered,  and  any  lan- 
guage used  which  might  be  construed  as  an 
Intimation  upon  that  point  must  be  disre- 
garded. I  think  the  Judgm^t  and  order  ap- 
pealed fh}m  should  be  affirmed. 

We  concur:  SEABLS,  O.;  BBLCHBR,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der  appealed  from  are  affirmed. 


10S  cni.  no 

RYAN  at  al.  t.  JACQUES  et  aL  (No.  19.250.) 
(Supreme  Court  of  California.   June  27,  1894.) 
Stookholdehs  is  Corporation  —  Lubilitt  pob 
Unpaid  Sense hiptioks— Action  bt  Corporate 

CKB  DITOK — PlBA  DIKO. 

1.  The  complaiut  in  an  action  by  jndgment 
creditors  of  a  corporation  alleged  that  defend- 
ant stocklioldera  were  the  original  Bubscribera 
for  Btock,  and  had  only  paid  a  certain  amount 
on  the  shares,  and  that  a  certain  amount  was 
yet  "due"  thereon,  for  which  the  stoclcholders 
were  "liable."  Defendants  simply  denied  that 
any  sum  was  due,  and  that  they  were  liable  for 
any  anm.  The  court  found  that  no  sum  was  due 
from  defmdants,  and  that  they  were  not  lia- 


ble for  any  sum.  Held,  that  as  Ae  allKations 
"due"  and  'liable"  In  the  pleadings  and  findings 
were  mere  allegations  of  law,  and  as  the  alle- 
tion  that  only  a  certain  amount  had  been  paid 
the  stockholders  on  the  share  was  not  denied. 
Judgment  for  defendants  was  erroneons, 

2.  The  complaint  la  not  subject  to  a  general 
demurrer  on  the  ground  that  it  merely  alleges 
that  only  a  certain  sum  has  been  paid  ofi  the 
sulwcriDtionB  by  defendants,  when  it  also  al- 
leges that  defradants  were  the  original  sub- 
scribers, as  it  cannot  be  presumed  that  de- 
fendants sold  the  stock  to  persons  who  made  ad- 
ditional payments  thereon,  and  then  resold  to 
deffflidants. 

8.  In  an  action  by  Judgment  creditors  of  a 
corporation  f<ff  the  unpaid  balances  of  stock 
subecriptiona.  the  defense  that  defendant  atock- 
holders  purcnaaed  their  shares  in  c^n  market 
and  in  good  faith,  without  notice  that  any 
amount  was  unpaid  thereon,  mast  be  pleaded. 

4.  A  complaint  in  an  action  by  judgment 
creditors  of  a  corporation  to  compd  stockhold- 
ers to  pay  the  unpaid  balance  on  their  stock, 
which,  after  alle^ng  that  the  defendants  were 
the  owners  of  the  cairita]  utock  as  original  snb- 
scribers  thereto,  and  stating  the  amount  held 
by  each,  alleges  that  only  a  certain  sum  has 
been  paid  on  each  share  held  by  them,  Is  not  de- 
murrable, on  the  ground  that  It  joins  a  joint 
liability  of  defendants  with  a  several  llamUty, 
as  the  complaint  shows  that  the  latter  allega- 
tion was  used  merely  to  show  the  amount  paid 
on  the  shares,  and  not  the  manner  In  which 
they  were  hdd  by  defendants. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  San  Dlego  coonty; 
George  Puterbaugh,  Judge. 

Action  by  Henry  L.  Ryan  against  Burklll 
Jacques  and  others,  and  Oscar  Trlppett  in- 
tervenes. From  a  judgment  for  defendants, 
plaintiff  and  Intfflrener  appeaL  Reversed. 

Trippett,  Boone  &  Neale,  for  appellants. 
J.  EL  Deakln,  Jamea  £3.  Wadbam,  and  Hun- 
sakw,  Britt  &  Goodrich,  for  respmdmts. 

HATNBS,  O.  This  action  was  brought 
against  several  stockhold^  in  the  Santa 
Bosa  Land  &;  Improvement  Company  by  ap- 
pellant Ryan,  to  subject  an  alleged  balance 
remaining  unpaid  to  the  corporation  upon 
the  stock  held  by  the  defendants  In  satis- 
faction of  a  Judgment  recov^d  by  him 
agi^nst  the  corporation.  Trlppett,  the  other 
appellant,  Is  also  a  Judgment  creditor  of  the 
corporation,  and  came  in  as  an  Intwven^, 
and  sought  similar  relief.  All  the  defend- 
ants had  Judgment,  and  this  appeal  Is  upon 
the  Judgment  roll  from  the  Judgment  In 
favor  of  four  of  the  defendants,  viz.  Burklll 
Jacques,  William  H.  Anderson,  J.  B.  Deakln, 
and  T.  C.  Stockton.  The  appeal  as  to  Ander- 
son was  dismissed. 

The  principal  question  Is  as  to  the  suf- 
ficiency of  a  certain  allegation  of  the  com- 
plaint. Certain  other  allegations  should  be 
stated,  however,  In  order  to  a  proper  con- 
struction of  the  clause  more  particularly  in 
question.  After  alleging  that  the  capital 
stock  of  said  corporation  Is  $600,000,  divided 
Into  6,000  shares  of  $100  each,  all  of  which 
were  subscribed  for,  it  is  alleged  as  follows: 
"On  information  and  belief,  plaintiff  alleges 
that  the  following  are  tne  ownws  of  said 
stock  of  the  said  ooiporaUtq}*  as  taiglBAl 

Digitized  by  VjOOglC 


BY  AN  c.  JACQUES. 


187 


subscribers  thereto,  and  were  such  owners 
At  the  time  of  the  commencement  of  this  ac- 
tion, excepting  the  defendant  George  Neale, 
who  is  a  transferee  of  an  original  atockhold- 
er."  "Bur kill  JacqLues  is  the  owner  of  three 
hundred  shares  of  Mid  capital  stock,  and 
was  such  owner  at  the  time  this  action  was 
commenced."  Then  follows  a  similar  alle- 
gation as  to  the  number  of  shares  held  by 
each  of  the  defendants,  and  immediately 
succeeding  these  allegations  Is  the  following: 
"Upon  Information  and  belief,  plaintiff  al- 
leges that  only  the  sum  of  $9.00  has  been 
paid  by  said  stockholders  upon  the  capital 
amount  of  each  and  every  share  of  said 
stock  of  said  corporation  held  and  owned  by 
them,  and  the  present  holders  thereof  are, 
and  each  of  them  is,  liable  for  the  balance 
dne  upon  said  stock,  to  wit,  the  sum  of 
$00.50  upon  each  and  every  share  of  said 
-capital  stock  held  and  owned  by  them." 
After  alleging  that  the  corporation  had  fail- 
ed and  refused  to  levy  an  assessment  to 
pay  plaintiff's  judgment,  the  complaint  fur- 
ther alleges:  "On  Information  and  belief, 
the  plaintiff  allies  that  there  Is  remaining 
due  to  said  Santa  Hosa  Land  and  Improve- 
ment Company  from  the  defendant  Burklll 
Jacques  the  sum  of  $27,150,  upon  the  capital 
stock  of  said  corporation  held  and  owned  by 
him."  Allegations  In  the  same  language,  ex- 
cept as  to  names  and  amounts,  were  made 
as  to  each  of  the  other  defendants.  The 
complaint  In  intarrentlon  of  appellant  Trip- 
pett  was  in  the  same  form.  The  defend- 
ants severally  demurred  to  each  complaint 
for  misjoinder  of  parties  defendant;  also 
for  misjoinder  of  causes  of  action,  in  that 
a  several  cause  of  action  against  each  de- 
fendant was  joined  with  a  several  cause  of 
action  against  each  of  the  other  defendants; 
and  also  that  the  complaint  did  not  state 
facts  sufficient  to'  constitute  a  cause  of  ac- 
tion. The  demurrers  were  overruled,  and 
the  defendants  answered  severally.  The 
only  draials  necessary  to  be  noticed  are  the 
following,  taken  from  the  answer  of  respond- 
ent Jacques,  the  denials  of  the  other  respond- 
ents being  in  the  same  form:  "Denies  up- 
on and  according  to  his  information  and  be- 
lief that  the  present  holders  of  any  or  all 
of  the  stock  mentioned  in  the  said  amended 
complaint  are  liable,  or  that  any  of  them  Is 
liable,  for  the  sum  of  $90.50,  or  any  other 
sum,  upon  each  or  any  share  of  the  said 
capital  stock."  "This  defendant  dailes  that 
there  is  remaining  due  the  Santa  Rosa  I^nd 
and  Improvement  Company  from  this  de- 
fendant, upon  the  capital  stock  of  said  cor- 
poration, now  or  ever  held  or  owned  by  blm, 
the  earn  of  $27,150,  or  any  other  sum."  The 
court  found  that  plaintiff  obtained  judgment 
against  the  corporation,  as  alleged;  that  It 
remained  uureversed  and  In  full  force;  that 
execution  was  issued  thereon,  and  returned 
wholly  unsatisfied;  that  respondent  Jacques, 
at  the  time  suit  was  commenced,  was  the 
ownw  ot  three  hundred  shareB  of  asid  stock. 


Andoiron  of  four  hundred  shares,  Stockton 
of  forty  shares,  and  Dealdn  of  five  hundred 
shares.  Then  follows  this  general  finding: 
"(12)  That  the  sum  of  $90.50  is  not,  nor 
Is  any  sum,  due  upon  each  and  every  or  any 
share  of  stock  of  said  corpc^atlon,  held  or 
owned  by  the  defendants,  from  said  defend- 
ants, or  either  or  any  of  them,  to  the  Santa 
Rosa  Land  and  Improvement  Company,  or 
any  oth«r  person.  (13)  That  the  simi  of 
$27,160  is  not,  nor  Is  any  other  sum,  due 
from  said  defendant  BurkiU  Jacques  to  the 
Santa  Rosa  Land  and  Improvement  Compa- 
ny, or  any  other  person,  upon  the  capital 
stock  of  said  corporation."  The  same  find- 
ing is  made  as  to  each  of  the  other  defend- 
ants. As  conclusions  of  law,  the  court 
found  that  none  of  the  defendants  were  In- 
debted to  said  corp<H'atlon  or  to  plaintiff  or 
to  the  intorener,  Trippett,  In  any  sum  on 
accoimt  of  snbscriptlonB  to  the  capital  stock 
or  otherwise,  and  that  defendants  have 
judgment  for  costs. 

If  the  complaint  Is  sufficient  as  against  a 
general  demurrer,— and  we  think  it  is,— the 
findings  do  not  support  the  judgment.  T^ere 
was  no  misjoinder  of  parties  or  causes  of  ac- 
tion. There  are  In  the  complaint  several  mat- 
ters stated  which  are  purely  conclutdons  of 
law,  and  some  of  the  facts  are  not  stated 
with  the  deamess  and  precision  which  good 
pleading  requires.  Whether  a  demurrer  for 
ambiguity  would  have  been  sustained,  it  is 
not  necessary  to  consider,  as  no  such  objec- 
tion was  taken.  If,  however,  facts  are  stat- 
ed showing  the  liability  of  the  defendants, 
the  complaint  must  be  sustained,  notwith- 
standing they  are  imperfectly  stated.  Brown 
V.  Weldon,  71  Cal.  303,  12  Pac.  280;  Tehama 
Co.  V.  Bryan,  68  Cal.  57,  8  Pac  673;  Hamlsh 
V.  Bramer,  71  Cal.  155,  11  Pac.  888. 

There  is  no  finding  as  to  the  amount  that 
had  been  paid  or  remained  unpaid  upon  each 
share  of  the  subscribed  capital  stock,  but  It 
Is  alleged  that  the  par  value  of  the  shares  is 
$100,  and  that  only  $9.50  had  been  paid  there- 
on; and  neither  of  these  allegations  was  de- 
nied. No  finding  was  therefore  required  of 
either  fact.  Under  such  circumstances,  the 
court  was  bound  to  draw  the  conclusion  that 
$90.50  remained  unpaid  upon  each  share. 
Any  other  conclusion  would  contradict  ad- 
mitted facts.  But  respondents  contend  that 
the  allegation  In  question  was  of  a  "Joint" 
ownership  and  holding,  while  the  other  al- 
legations are  of  a  several  holding.  The  rofer- 
aices  In  the  clause  In  question  to  the  preced- 
ing allegations  by  the  word  "said,"  and  the 
whole  frame  of  the  complaint,  show  tiiat 
this  clause  was  not  Intended  to  allege  how 
the  stock  was  owned  or  held,  but  to  show 
how  much  had  been  paid  on  each  share,  nud 
how  much  remained  unpaid.  It  Is  also  con- 
tended that  this  allegation  pleads  evidence 
only;  that  "It  might  be  admitted  that  the  de- 
fendants had  paid  only  $9.50  per  share  on 
the  stock  h^  by  them,  and  yet  some  prece- 
dent owner  may  have  paid  the  remainder  n»- 
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on  each  share  neeenaiy  to  complete  pay- 
meDta  in  tuU,  or  that  defendants  may  hare 
purcbaaed  the  stock  In  open  market  in  good 
faith,  and  without  notice  that  any  part  was 
unpaid."  Bat,  if  the  defendants  Iiad  pur- 
chased the  stodc  under  such  circumstances 
as  to  rdJere  them  from  llatdUty  for  -Qie 
amount  unpaid,  it  was  matter  of  def&ose,  to 
be  pleaded  and  proved  by  tliem,  and  the 
^alntlff  was  not  bound  to  anticipate  and 
negative  such  defense;  and,  as  to  the  objec- 
tion that  others  than  the  defendants  may 
imve  paid  the  f 90.60  not  paid  by  them.  It  Is 
sufficient  to  say  tlmt  it  was  alleged  that  the 
stock  held  by  each  of  the  defendants,  except 
Neale,  was  held  by  them  as  original  subscrib- 
es,'and  it  win  not  be  presumed  ttiat  they 
Bold  their  stock  after  paying  f9.50  per  share, 
tliat  the  purchasers  paid  the  remainder,  and 
then  sold  the  stock  back  to  the  defendants. 
The  allegation  that  the  defendants  were  the 
subscribers,  that  they  only  paid  $9.50  on 
each  share,  required  them.  If  they  admitted 
they  had  only  paid  that  amount,  and  claimed 
that  they  were  not  liable  for  the  remainder 
of  the  subscription  price,  to  plead  the  facts 
which  exonerated  them  from  such  liability. 
If  they  stlU  held  the  stock  But)scribed  for  by 
them,  no  one  dse  had  the  right  to  pay  there- 
for; and  If  payment  liad  been  made  by  a  third 
par^,  under  such  circumstances  as  entitied 
the  defendants  to  credit  for  such  payment,  it 
was  a  payment  by  them,  and  might  be  proved 
under  a  proper  d^al  of  the  averment  that 
only  f0.60  had  been  paid.  If  defendants  had 
demurred  upon  the  ground  of  ambiguity  or 
uncertainty,  there  would  be  much  force  in 
respondents'  objections  above  noticed;  but 
they  do  not  show  tliat  a  cause  of  actiou  is 
not  stated,  though  they  point  out  its  imper- 
fections. If  a  complaint,  or  any  allegation 
of  a  complaint,  is  capable  of  different  con- 
structions, tliat  which  the  plaintiff  gives  It  or 
which  the  court  finds  necessary  to  sup- 
port the  action  will  be  given.  In  the  absence 
of  a  spedal  demurrer.  In  othar  words,  a 
pleading  must  be  construed,  for  the  purpose 
of  determining  its  effect,  with  a  view  to  sab- 
stantial  Justice  between  the  parties.  Code 
Civ.  Proc  {  462. 

The  allegation  of  the  complaint  that  de- 
fendants are  "liable  for  the  balance  due  up- 
on said  stock,  to  vrlt,  $90.60  upon  each  and 
every  share,"  is  but  a  conclusion  of  law,  and 
the  denial  by  the  defendants  of  their  "lia- 
bility" for  that  or  any  other  sum  raised  no 
issue;  and  the  finding  "that  the  sum  of  $90.50 
Is  not,  ixox  la  any  sum,  due"  is  a  conclusion  of 
law  also,  and  not  the  finding  of  a  fact,  nor  la 
any  fact  found  from  which  that  conclusion 
could  be  drawn.  Respondents  contend  that 
the  word  "due,"  In  the  finding,  Is  equivalent 
to  "unpiUd;"  but  It  must  have  the  same 
meaning  In  the  complaint,  and,  if  we  sub- 
stitute "tmpald"  in  the  complaint  In  the  place 
of  "due,"  we  have  a  fact  which  is  not  denied 
In  the  answer,  and  Is  therefore  admitted, 
and  hence  the  finding,  as  construed  by  re- 


q^imdeatB,  would  contradict  the  admisslcni. 
In  the  absence  of  a  special  demurrer,  that 
is  pleaded  with  suflicient  cslainty  wUdi  Is 
capable  of  being  certainly  ascertained  from 
the  complaint.  It  was  so  said  of  findings  In 
Ward  T.  Clay,  82  CaL  612,  23  Pac.  60^  227. 
And  that  whi<ih  is  sufficiently  certain  In  find- 
ings must  be  sufflclently  certain  In  a  com- 
plaint The  obligation  being  to  pay  $100  on 
each  share,  and  it  being  allied  that  "only 
$9.50"  bad  been  paid  thereon,  it  Is  certain 
that  $90.50  remains  unpaid.  Nor  win  It  help 
req;iondents  to  treat  the  conclusion  of  law 
drawn  by  the  court  that  defendants  are  not 
'Indebted"  as  a  finding  of  fiict,  foe  such  find- 
ing would  be  contrary  to  the  admission  that 
only  $9.50  had  been  paid,  no  fact  being  aver- 
red or  found  which  discharged  them  from 
liabill^  to  pay  the  remainder  of  the  par  value 
of  the  stock.  The  cases  cited  by  respond- 
ents to  this  proposition  merely  hold  that  a 
common  count  that  "defendant  Is  Indebted 
to  the  plaintiff  for  goods  sold  and  delivered." 
ete.,  was  sufficient  as  a  complaint;  but  it  has 
not  been  held  that  an  answer  to  such  com- 
plaint was  sufficient  which  only  denied  the 
"Indebtedness."  How  these  so-callod  "is- 
sues," Involving  only  conclusions  of  law, 
were  treated  upon  the  trial,  we  cannot  know, 
the  appeal  being  upon  the  Judgment  roll 
alone;  but,  as  the  conclusions  of  law  are  in- 
consistent with  the  facts  found,  taken  with 
the  admission,  for  want  of  a  denial,  that  only 
$9.50  had  been  paid  on  each  share,  the  Judg- 
ment is  wrong.  I  advise  that  the  Judgment 
be  reversed,  with  leave  to  the  parties  to 
amend  their  pleadings. 

We  ccmcnr:  BBLCHBB,  O.:  SBABLS,  C 

PBR  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  ap- 
pealed  from  Is  reversed,  with  leave  to  both 
parties  to  amend  their  pleadings. 


]«  Gal.  m 

GRBEN  flt  aL  T.  OKEEN  et  al.  (No.  15,3S0.) 
(Sapreme  Court  of  CBlifomia.  June  IB,  1894.> 

DBBD— AniB-ACQOIHBD  TiTLB— RBCOBDI^fO— AB> 
&ISHMB.^T  or  EkbOHS. 

1.  A  deed  purporting  to  convey  a  fee-Biinple 
estate,  and  also  all  the  after-acQuired  interest 
of  the  zrantor,  causes  any  after-acquired  Inter- 
est of  the  grantor  to  inure  to  the  benefit  of  the 
gtantee. 

2.  Where,  at  the  time  ot  the  execution  of  a 

deed,  the  land  conveyed  was  situated  In  a  coun- 
ty which  has  been  snbaequently  divided,  the 
deed  iB  properly  recorded  in  the  county  it  is  in 
at  the  time  of  the  recording. 

8.  An  Basignment  that  a  certain  finding 
is  contrary  to  the  evidence  cannot  be  considered 
If  not  raised  on  motion  for  new  trial. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  San  Mateo  coun- 
ty; W.  G.  Lorigan,  Judge. 

Action  by  Lulu  Green  and  another  against 
Jasper  N.  Green  and  another.  Time  was  a 
Judgment  for  plaintiffs,  and  defaidants  ap- 
peal. Affirmed. 
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Z.  N.  QiOAi/byt  for  appellants.  Sdw.  F. 
Ktapatrick,  for  resiKUidentB. 

VAXGLIEP,  O.  Action  to  qnlet  plalQtlffs' 
alleged  title  to  IGO  acres  of  land  situated 
within  tbe  present  ImuDdaries  of  the  county 
of  San  Mateo.  Tbe  action  was  tried  and 
Jnd^ent  rendered  in  favor  of  the  plaintiffs, 
except  as  to  a  life  estate  in  the  defendant 
Delana  Green,  in  October,  18SS.  The  defend- 
ants moTed  for  a  new  trial  on  a  statement 
of  tbe  case,  which  was  settled  and  allowed 
by  a  succeeding  Judge  on  January  21,  1803. 
This  appeal  by  the  defendants  Is  from  an 
order  denying  their  motion  for  a  new  trial, 
made  January  11,  1893. 

The  land  (n  controversy  was  pre-empted  in 
1863  by  Havilah  Green,  hnsband  of  the  de- 
fendant Delana  Green.  He  declared  a  home- 
stead upon  the  premises  January  2,  1865,  and 
died  July  21, 1S65.  After  his  death,  the  land 
was  entered  by  his  heirs,  and  a  United  States 
patent  was  Issued  to  them  on  January  10, 
1S68,  pursoant  to  Rev.  St  U.  9.  8  2268.  On 
December  28,  1867,  the  defendant  Jasper  N. 
Green,  and  his  brother  John  It.  Green,  two 
of  the  sons  and  heirs  of  the  deceased,  Havi- 
lah Green,  executed  a  grant,  bargain,  and 
sale  deed  of  the  land  to  their  brother  Henry 
n.  Green,  under  whom  the  plaintiffs  claim  ti- 
tie  by  descent,  as  his  heirs.  Tills  deed  pur- 
ported to  convey  absolute  title  to  the  land, 
and  also  all  present  and  future  Interest  of 
the  grantors  therein.  On  March  12,  1SS3,  De- 
lana Green,  widow  of  Havilah,  conveyed  the 
land  to  defendant  Jasper  N.  Green,  reserving 
a  life  tenancy  in  herself.  On  June  11,  1883, 
the  superior  court  set  the  premises  apart  as 
a  homestead  for  the  use  of  the  widow,  De- 
lana, and  on  July  9,  1883,  she  conveyed  the 
land  to  William  H.  Bias,  subject  to  her  Ufe 
estate  therein;  and  on  January  31,  1884, 
Bias  conveyed  all  hla  rights  to  Jasper  N. 
Green.  The  judgment  quieted  tbe  title  of 
plaintiflts  as  against  Jasper  N.  Green,  and 
also  against  Delana  Green,  excepting  her  life 
estate,  as  to  which  tbe  Judgment  qtiieted  bar 
title  as  against  the  plaintiffs. 

1.  Upon  ttaese  facts,  which  are  prlnclpaUy 
taken  from  the  answer  of  the  defendants,  I 
think  tbe  Judgment  Is  clearly  right  The  con- 
veyance by-  the  defendant  Jasper  N.  Green, 
on  March  28. 1867,  to  Henry  H.  Green,  being 
of  a  title  In  fee  i^ple  absolute,  and  expreaa- 
ly  purporting  to  convey  all  after-acquired  in- 
terest of  the  grantor,  operated  upon  all  tbe 
Interest  thereafter  acquired  by  him,  causing 
It  to  inure  to  the  beneat  of  Henry  H.  Green, 
and  of  bis  heirs,  the  plaintiffs.  Httchens  v. 
Nougnes,  U  CaL  28;  Clark  v.  Baker,  14  Cah 
613;  QuIvey  v.  Baker,  37  Oal.  465;  Dalton  v. 
Hamilton,  50  Gal.  428;  Oiv.  Code,  S  U06. 

2.  Appdiants  contend  that  a  certified  copy 
of  the  record  of  the  deed  of  March  28,  1867, 
was  not  competent  evidence  of  the  contents 
or  execution  of  that  deed,  for  the  reason  that 
th»  deed  was  not  recorded  In  Santa  Cruz 
coiint7f  lo  wlUcb  the  land  was  situated  at  the 


time  ihat  deed  was  executed.  The  land  was 

situated  In  Pescadero  township,  in  Santa 
Cmz  county,  at  the  time  the  deed  was  exe- 
cuted and  acknowledged,  and  the  execution 
thereof  was  acknowledged  before  Bobert 
Knowles,  a  Justice  of  the  peace  in  that  town- 
ship, on  the  day  the  deed  was  executed.  In 
March,  1868,  Pescadero  township  was  severed 
from  Santa  Cruz  county  and  annexed  to  San 
Mateo  county.  The  deed  was  not  recorded 
until  June  20, 1872,  when  It  was  recorded  In 
San  Mateo  county.  Tbe  acknowledgment  is 
In  due  form;  and  besides,  Knowles,  who  took 
It  also  signed  as  a  witness  to  the  execution, 
and  testified  at  the  trial  that  the  deed  was 
executed  in  his  presence.  The  deed  was  prop- 
erly recorded  In  the  county  in  which  the  loud 
was  situated  at  the  time  of  recOTding  (Civ. 
Code,  S  1160),  and  a  certified  copy  of  the  rec- 
ord was  prima  fiicie  evidence  of  the  execu- 
tion of  the  deed,  since  it  was  proved  that  the 
original  was  not  In  the  possession  or  under 
the  control  of  the  plaintiff.  Code  Civ.  I*roc  | 
1951,  as  approved  March,  1874  (in  force  at 
the  time  of  trial);  Anthony  r.  Chapman,  66 
CaL  73,  2  Pac  889. 

3.  Appellants  contend  that  the  finding  by 
the  court  that  plaintiffs*  cause  of  action 
was  not  barred  by  the  statute  of  limitations 
is  not  Justified  by  the  evidence.  Bnt  th^e 
la  no  specification  in  the  statement  on  mo- 
tion for  a  new  trial  of  any  defldency  of  evl- 
doice  In  respect  to  that  finding. 

Other  points  made  are  so  obviously  un- 
tenable that  they  morlt  no  special  consldertr 
tton.  I  think  tbe  Mder  should  be  affirmed. 

We  concur:  TEBiPLB,  C;  BELGHBB,  C. 

PBB  OUBIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tlie  ordv  appealed 
from  Is  affirmed. 


(08  Cal.  or 

DIMOND  V.  SANDEBSON.  (No.  15,350.) 
(Supreme  Cionrt  of  California.  June  13,  1894.) 
IToTi  BT  Hpsband  to  Wivb  —  Prbsdmptiok— Uk- 

DCK  InFLDBNCE — BORDBN  OF  PROOF. 

Civ.  Code,  f  158,  provides  that  husband 
OT  wife  may  enter  into  any  transaction  with  the 
other,  refluectin?  property,  which  either  mlRht 
if  unmaTried,  subject  "to  the  general  rules  which 
control  the  actions  of  persons  occupying  confi- 
dential relations  with  each  other,  as  defined  by 
the  title  on  trnsta."  Section  2236  provides  that 
all  transactions  between  a  trustee  and  his 
iMneficiary,  by  which  tbe  former  <^taina  any  ad* 
vantage,  ^'are  presumed  to  be  entered  Into  by 
the  latter  without  consideration  and  under  nn- 
due  inflaence."  Sections  1614,  1615,  provide 
that  a  written  Instrument  imports  a  consident- 
tioD,  and  that  the  burden  of  showing  want  of  It 
lies  with  the  person  seeking  to  avoid  It.  Bdd 
that,  in  an  action  on  a  note  given  by  a  husband 
to  his  wife,  the  burden  was  not  on  plaintiff  to 
BhoW  atifficient  cooBideration  and  absence  of  un- 
due inflaence,  and  that  no  presumption  of  undue 
influence  ooiild  arise  until  defendant  showed 
want  of  consideration,  or  that  an  unfair  advan- 
tage was  obtained  by  plaintiff. 

Commissioners'   decision.    Department  2. 
Appeal  from  superior  conr^  clt7  and  conn- 
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ty  of  San  Francisco;  Engene  B-  Garber, 
Judge. 

Action  by  Lydla  E.  DImond  against  Lem- 
nel  A,  Sanderson  on  a  promissory  note. 
From  a  Jndgment  for  plalntUE,  defwdant  ap- 
peals. Affirmed. 

Jacob  Samo^  for  appellant;  Andrew 
Thome,  for  respondent 

HATNES.  C.  This  action  was  brought  up- 
on a  promissory  note  made  by  the  defendant 
June  1,  1888,  whereby  he  promised  to  pay 
Lydia  Emma  Sanderson  f6,000  at  24  months 
after  date,  with  Int^est  payable  monthly. 
The  complaint  is  in  the  usual  form,  except 
that  it  alleges  "that  Lydia  Emma  Sanderson 
was  the  name  of  the  plaintiff  prior  to  her 
marriage  with  Henry  P.  DImond  on  the 
25th  day  of  June,  1890;  that  the  name  of  the 
plaintia  is  now  Lydia  Emma  DImond;  and 
that  the  subject-matter  of  this  action  con- 
cerns and  is  the  separate  property  of  the 
plaintiff."  Defendant's  answer  contained 
three  defenses:  (1)  Admitted  the  making 
and  delivery  of  the  note,  but  denied  that  any- 
thing remained  unpaid,  due,  or  owing  there- 
on, or  that  he  was  Indebted  thereon.  (2) 
That  he  received  no  consideration  for  the 
note.  And  (3)  that  at  the  time  the  note  was 
made  the  plaintiff  and  defendant  w«7e  hus- 
band and  wife;  alleged  certain  misconduct 
of  the  wife;  that  her  afTectlons  were  alien- 
ated by  anotb^;  that  he  gave  the  note  un- 
der certain  promises  made  by  the  plaintiff, 
which  were  not  kept,  and  with  a  view  to 
regain  her  affections,  and  upon  no  other 
consideration;  tiiat  she  remained  with  him 
but  a  short  time;  that  he  procured  a  di- 
vorce in  December,  1889;  and  that  plaintiff 
and  DImond  Intermarried  in  June,  1890. 
Upon  the  trial  the  plaintiff  testified  In  chief 
that  defendant  was  her  former  hnsband, 
and  that  certain  payments,  and  no  other, 
had  been  made  ui>on  the  note.  Upon  oross- 
examinatlon  she  stated  her  maiden  name; 
that  she  was  married  to  defendant  in  1877; 
and  that  she  and  defendant  were  husband  and 
wife  tmtll  December  29,  1889.  Plaintiff  put 
the  note  in  evidence  and  rested,  and  the  d&> 
fendant  offered  no  evidence.  Findings  and 
Judgment  were  In  favor  of  plaintiff,  and  the 
-defendant  appeals  from  the  Judgment  upon 
the  Judgment  roll,  and  a  bill  of  exceptions 
setting  out  the  evidaice  above  stated. 

Appellant  Insists  that  the  plaintiff  failed 
to  make  out  her  case,  because  It  appeared 
that  she  and  defendant  were  husband  and 
wife  at  the  time  the  note  was  given,  and 
that  that  fact  threw  upon  her  the  burden 
of  proving  a  sufficient  consideration  for  the 
note,  and  that  It  was  not  given  under  undue 
influence.  This  contention  he  bases  upon  the 
following  provisions  of  the  Civil  Code: 

"Sec.  158.  Either  husband  or  wife  may  en- 
tct  into  any  engagement  or  transaction  with 
the  other,  or  with  any  other  person,  req;>ect- 
Ing  jfca^wtj  wbi<di  eltbet  might.  If  unmar- 


ried, subject,  In  transactions  between  th^- 
selves,  to  the  general  rules  which  control 
the  actions  of  persons  occupying  confidential 
relations  with  each  otlm,  aa  defined  by  tbe 
title  on  trusts." 

"Sec.  223S.  All  transactloDS  between  a 
trustee  and  his  beneficiary  during  the  ex- 
istence of  the  trust,  or  while  the  Influence  of 
the  trustee  remains,  by  which  he  obtains 
any  advantage  from  his  benefldary,  are  pre> 
Bumed  to  be  entered  Into  by  the  latter  with- 
out sufficient  ocnuddaatlon  and  under  undue 
influence." 

The  only  cases  dted  by  appellant,  involv- 
ing the  confidential  relation  of  husband  and 
wife,  are  Brlson  v.  Brison,  75  Cal.,  at  page 
628,  17  Pac.  689,  and  Jackson  t.  Jackson,  94 
Oal.,  at  page  461,  29  Pac.  957.  It  is  con- 
ceded, however,  that  n^th^  of  these  cases 
decides  the  very  point  at  issue,  and  that  this 
court  has  never  exiH-essed  an  opinion  upon 
the  question  here  presented.  In  each  of  the 
cases  above  cited  the  husband  had  convened 
real  estate  to  the  wife,  and  sought  to  com- 
pel a  reconveyance,  and  of  necessity  as- 
sumed the  burden  of  proving  the  circnm- 
stances  under  which  the  conveyance  was 
made,  and  which  entitled  them  to  a  recon- 
veyance. Laying  aside  the  dlstlnctloa  be- 
tween the  subject  of  those  actions  and  of 
this,  if  tbe  action  here  had  been  brought  by 
the  husband  to  have  the  note  canceled  upon 
the  ground  that  It  was  without  consideration, 
or  had  been  obtained  fraudulently  or  by  un- 
due influence,  these  cases  would  have  been 
in  point  Appellant's  contention  would  de- 
stroy the  effect  of  another  presumption  de- 
alared  by  the  Code,  as  well  as  an  express 
provision  as  to  the  burden  of  proof.  Section 
1614  of  the  Civil  Code  declares  that  "a  writ- 
ten Instrument  Is  presumptive  evidence  of  a 
consideration;"  and  section  1615  provides 
that  "the  burden  of  showing  a  want  of 
consideration  sufficient  to  snpport  an  tnstru- 
ment  lies  with  the  party  seeking  to  Invali- 
date or  avoid  It"  Thesei  It  Is  said,  are  gen- 
eral provisions,  wbUe  sections  158  and  2235 
of  the  Civil  Code  ore  special,  and  therefore 
controL  But  all  these  provisions  should  be 
harmonized  and  given  effect,  If  possible,  and 
this,  we  think,  may  be  accomplished.  Sec- 
tion 2231,  Civ.  Code,  Is  as  follows:  "A  trus- 
tee may  not  use  the  Influence  which  his  po- 
sition gives  him  to  obtain  any  advantage 
ft-om  his  beneflclary."  And  the  transactions 
referred  to  in  section  2235,  to  which  the  "pre- 
sumption" there  mentioned  attaches,  are 
thosei  by  which  the  trustee  "obtains  any  ad- 
vantage from  hla  beneficiary."  The  relation 
of  husband  and  wife  is  not  that  of  trustee 
and  beneficiary,  though  it  Is  a  confidential  re- 
lation, and  transactions  between  them  are 
to  be  considered  In  the  same  light  and  con- 
trolled by  the  same  general  rules  affecting 
the  confidential  ration  of  trustee  and  bene- 
ficiary; but  whether  any  particular  transac- 
tion: between  husband  and  wiffe  creates  a 
tni8^  and,  if  bo,  which  1>  the  tmatea  and 
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which  the  befnefldary,  must  depend  upon  the 
fftctfl  of  ttie  puticiilar  trauMctloii  involTed 
In  0ie  amtrorenQr.  The  giving  of  the  prom- 
tewy  note  In  qnestlon  does  not  Indicate  a 
iroat  It  Is  an  ordbuur  contract  BOng  In 
wrltteg,  the  law  presumes  a  snffldent  consid- 
eration, thinigh  It  maj  be  In  tact  wholly  with- 
out consideration.  If  it  had  been  given  In 
consideration  of  96^000  then  loaned  hy  the 
wide,  or  for  the  amount  of  a  debt  then  ow- 
ing to  her,  no  presumption  of  undue  Influence 
could  arise  to  defeat  the  obligation,  because 
ft  would  not  appear  that  she  had  obtained 
any  '"adrantage"  otw  the  defendant;  and 
the  presumption  srislng  ftrom  the  written  ob* 
ligation  that  the  consideration  Is  snfficient 
repels  the  assumption  that  plaintiff  obtained 
any  advantage  by  the  transactioD.  The  mo- 
ment It  appears,  however,  that  "an  unfair 
advantage"  has  been  obtained,  the  presump- 
tion that  it  was  procured  by  undue  Influence 
arises  out  of  the  existence  of  the  confidential 
relation  of  husband  and  wife;  but  this  can- 
not appear  until  the  presumption  of  a  suffi- 
cient consideration,  arising  from  the  written 
obligation,  has  been  overcome  by  proof. 
"Undue  influence  condsts:  (1)  In  the  use, 
one  in  whom  a  confidence  Is  reposed  by 
another,  or  who  holds  a  real  <x  apparent  au- 
thority over  him,  of  su(di  confidence  or  an- 
thorl^  for  the  purpose  of  obtaining  an  nn- 
fUr  advantage  over  him."  Civ.  Code,  8  1575, 
Bubd.  1.  In  BrlBon  v.  Brison,  80  Cal.  336. 
27  ]^c.  188  (second  appeal),  in  speaking  of 
the  above  provision  of  the  Code,  It  was  said: 
"Such  Influence  the  law  presumes  to  have 
t>een  undue  whenever  this  confidence  is  sub- 
sequently violated." 

We  tblnk,  therefore,  that  It  must  appear 
upon  the  face  of  tiie  transaction,  or  by  proof, 
that  there  was  no  consideration,  or  that  the 
marital  confidence  was  used  to  take  an  un- 
fair advantage,  or  that  this  confidence  was 
sabsequentiy  violated,  before  the  burden  Is 
cast  upon  die  plaintiff  of  sust^Ing  the  fair- 
ness and  the  consideration  of  the  transaction 
against  the  presmnption  Invoked  by  appel- 
lant. It  Is  manifest  that  there  may  be  a 
fair  and  honest  transaction  between  husband 
and  wife  upon  a  good  and  sufficient  consid- 
eration, and  this  may  be  one  of  them,  while 
it  IB  also  true  that  the  use  of  a  confidential 
relation  to  obtain  an  unfair  advantage  Is  a 
fraad  ui>on  the  other  party  to  the  transac- 
tion. Civ.  Code,  S  2234;  Brison  v.  Brison, 
75  Cal.  825,  17  Pac.  689;  Id.,  90  Cal.  S38,  27 
Pac  186;  Jackson  v.  Jackson,  94  Cal.  461, 
29  Pac  957.  In  the  notes  to  the  leading  case 
of  Huguenln  v.  Baseley,  under  the  title  "Hus- 
band and  Wife"  (2  White  &  T.  Lead.  Cas. 

pt.  2,  p.  1215),  It  is  said:  "The  relation 
of  busband  and  wife  obviously  admits  of  an 
influence  that  may  be  carried  beyond  just 
bounds,  but  It  seems  that  either  of  the  par- 
ties to  it  may  accept  a  benefit  from  the  other 
without  the  necessity  of  proving  that  It  was 
not  obtained  by  undue  influence.  In  Hardy 
T.  Van  Harllngen,  7  Ohio  St  216  (one  of  the 


cases  etted  In  tba  above  note),  it  was  said: 
"The  transaction  will  be  viewed  with  a  Jeal- 
ous eye,  on  account  of  the  pecnUar  £acUitleB 
enji^ed  by  the  husband  toe  the  exercise  of 
an  tmpnqier  Influence.  At  the  same  time, 
undue  Influence  Is  not  to  be  presumed  from 
the  mere  relation  of  the  parties.  It  must  be 
chown,  either  by  direct  proof,  or  by  circum- 
stances tnm  which  It  may  fairly  be  In- 
ferred.'* 1^  quotation  possibly  states  the 
rule  more  broadly  than  a  fftlr  construction  of 
the  Code  provision  requires;  but  we  think 
that,  before  the  presumption  contended  for 
can  apply,  tt  must  appear  that  plaintiff,  in  ob- 
taining the  note  sued  upon,  obtiUned  some 
advantage  ovw  the  defendaot,  and  that  the 
possession  of  the  note  Is  not  of  Itself  evi- 
dence that  any  advantage  bad  been  obtained. 
Upon  appellant's  theory,  a  sufficient  answer 
In  this  case  would  have  omslsted  merely  of 
the  allegation  that  at  the  time  said  note  was 
made  and  delivered  the  plaintiff  and  defend- 
ant were  husband  and  wife.  Such  answer 
would  have  been  clearly  Insuffldent.  Here, 
however.  In  addition  to  tlfis  relation,  defend- 
ant sets  ont  facts  tending  to  show  that  the 
obligation  was  unfairly  obtained,  and  was 
without  consideration.  The  true  Issue  was 
therefore  upon  the  Implied  replication  to  the 
answer  setting  up  the  new  matt«*;  but  how 
the  pleader  could  expect  these  affirmative  al- 
legations to  aid  the  defense,  without  evi- 
dence In  support  of  them,  we  do  not  undav 
stand.  It  may  be^  that  in  this  case  defend- 
ant's error  In  relying  absolutely  upon  the 
presumption  Insisted  upon  may  prove  to  be 
a  serious  one,  but  that  cannot  change  the 
law.  For  the  purpose  of  shifting  the  burden 
of  proof,  or  creating  a  presumption,  his  an- 
swer cannot  take  the  place  of  evidence.  We 
think  the  Judgment  should  be  affirmed. 

We  concur:    BELCHER,  C;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  affirmed. 


1«  Cal.  IH 

BRODBB  et  al  v.  SUPERIOR  COURT  OP 
MONO  COUNTY.   (No.  15,512.) 

'Supreme  Court  of  Califorsla.  Jane  16,  1894.) 
Writ  of  Fbohibitiok. 
A  writ  of  prohibitioD  willnot  be  granted 

to  restrain  a  court  from  proceeding  In  a  cause  of 

wfaicb  it  baa  Jorlsdlction  of  the  parties  and  the 

snbject-matt^. 

In  bank. 

Application  for  a  writ  of  prohibition  by 
B.  C.  Broder  and  others  to  restrain  the  su- 
perior court  of  Mono  county  (W.  H.  Ylrden, 
Judge)  from  proceeding  with  a  cause.  De- 
nied. 

Rich.  S.  Miner,  for  petitioners.   P.  Reddy 
and  W.  H.  Metson,  for  respondent. 

HARRISON,  J.  This  Is  an  appHcation  for 
a  writ  of  prohibition,  and  Is  the  <CQunterpart 
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of  a  proceeding  between  fbe  ume  parties 
(No.  15,613,  this  day  decided).  S7  Paa  143. 
At  the  same  time  that  the  snperior  court 
denied  the  petiticmers'  motion  to  enter  Judg- 
ment npon  the  finding*  that  had  been  filed 
therein,  It  granted  a  motion  at  the  defend- 
ants, and  fixed  a  day  for  the  trial  of  the 
cause.  In  accordance  with  Its  preTiovs  order 
of  May  13th.  Thereupon,  the  idalntiffs 
made  applicatloo  here  for  a  writ  of  prohibi- 
tion restraining  the  superior  court  from  pro- 
ceeding in  the  trial  of  the  cause.  That  ap- 
plication must  be  denied,  for  the  reason  that 
the  order  of  the  oonrt  was  made  In  a  cause 
then  pending  before  It  in  which  It  had  Ja- 
rlsdictton  over  tlie  8nbJec^matter  and  the 
parties  theret<s  and  which  had  not  been  f  nliy 
tried.  If  the  court  committed  any  error  in 
the  order,  or  should  commit  any  error  In  its 
farther  proceedings  during  the  trial  of  the 
cause,  the  plaintlfFs  hare  a  complete  and  per- 
fect remedy  by  an  appeal  from  the  judgment 
that  may  be  rendered  therein.  The  appli- 
cation for  the  writ  is  denied. 

We  concur:  McFARLAXD,  J.;  GAK- 
OUTTE,  J.,  FITZGEKALD.  J, 


(108  Cal.  Ill) 

WIOSTRRN  GRAXITE  &  MARnUJ  CO.  v. 
K.NICKKRBOCKKU  ct  nl.    (No.  15,196.) 

(Supreme  Court  o(  California.  June  15,  18&4.) 

Basements— Passage  of  Light  and  AiBt-Di- 
visios  Fences — Cosstitutionai.  Law — 
Rights  op  Adjoinixq  Owkeiis. 

1.  A  laudowtiRr  cannot  acquire  by  user  an 
easement  over  adjoining  land  for  the  passage  of 
tight  and  air. 

2.  Act  March  9,  1SS5,  regulating  the  hwght 
of  divieioQ  fences  and  [partition  vaUs  in  cities 
and  towns,  is  a  Bcueral  law. 

3.  Act  March  9,  1885.  forbidding  the  erec- 
tion of  division  fences  and  partition  walls  more 
than  10  feet  high,  in  dtics  and  towns,  without 
the  consent  of  jhc  adjoining  proprietor,  relates 
solely  to  fences  and  walla  erected  on  the  boun- 
dary line  reBtlug  partly  on  the  adjoining  land, 
and  is  constitutional. 

4.  The  plirase  "partition  wall,"  as  used  in 
•n<^  act,  means  a  well  used  as  a  fence. 

CommiEsioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Clara 
county;  W.  G.  Lorignn,  Judge. 

Action  by  the  Western  Granite  &  Marble 
Company  against  Eugene  Knickerbocker  and 
others  to  enjoin  the  erection  of  a  fence. 
From  a  decree  granting  the  Injunction,  and 
from  an  order  denying  a  new  trial,  defend- 
ants appeaL  Affirmed. 

William  L.  Gill,  for  appellants.  D.  W.  Bu> 
chard  and  Frauds  B.  Spencer^  for  respond- 
ent. 

TEMPLE,  C.  The  defendants  appeal  from 
the  judgment,  and  from  a  refusal  of  a  new 
trial.  The  appellants  and  respondent  own 
adjoining  lots  in  the  city  of  San  Jose.  The 
complaint  contslna  two  counts.  The  first 
describes  plaintiff's  lot,  and  avers  that  it  has 
erected  a  building  thereon  for  its  offlces* 


whIdL  bnOdlng  lia»  six  vbtiows  la  the 
northerly  vail,  throu''h  which,  only,  Ught 
and  air  are  or  can  be  admitted  nto  that  ptx^ 
tion  of  the  building  ant.,  it  such  U^t  and  atr 
l>e  materially  obstructed,  said  portion  of 
plaintiff's  boUdlngwlU  become  useless.  Plain- 
tiff has  been  using  the  building  and  office  for 
more  tban  six  months.  Defendant  owns  the 
adjoining  lot  which  he  occupies  as  a  resi- 
dence, but,  until  the  grievances  complained 
of,  has  never  obstructed  the  passage  of  light 
and  air  over  that  part  of  his  premises  to 
plaintiff's  buUding,  ind  has  no  use  whatever 
for  that  portion  of  its  premises  whereby  said 
light  and  air  would  be  obstructed.  Nevov 
tbeless,  on  the  19th  of  June,  1891,  defendant 
commenced  to  build  along  the  dlvldoa  line  a 
solid  board  feno^  20  feet  high.  In  such  man- 
ner as  to  prevent  the  passage  of  light  and 
air  Into  said  windows.  That  the  defendant 
has  not  obtained  the  permission  of  the  city 
council  to  build  such  ience,  nor  has  plaintiff 
ever  consented  thereto.  That  defendant  will 
build  the  fence  unless  enjoined,  and  plaintiff 
will  suffer  Irreparable  Injury  therefrom. 
The  second  count  adds  an  allegation  that  tbe 
building  of  tbe  fence  is  wanton  and  mali- 
cious. The  court  found  the  facts  as  stated 
In  the  first  count  of  the  complaint,  but  did 
not  find  that  defendant  was  acting  wantonly 
or  maliciously. 

The  doctrine  that  a  proprietor  may  by  user 
acQuire  an  easement  over  adjoining  laud  for 
the  pa&snge  of  light  and  air  does  not  prevail 
la  this  country,  and.  If  it  did,  the  facts  stated 
In  the  complaint  would  be  Insufficient  to 
show  such  easement  Indeed,  no  facts  ore 
averred  or  found  which  would  give  plaintiff 
any  right  whatever  in  the  lands  of  defendant 
The  sole  ground,  therefore,  upon  which  the 
judgment  is  based,  Is  that  the  proposed 
structure  is  unlawful,  and,  as  It  Interferes 
with  the  comfortable  enjoyment  of  plaintiff's 
property,  it  is  a  private  nuisance,  which  may 
be  enjoined  or  abated.  It  is  claimed  to  be 
unlawful  because  it  violates  the  provisions  of 
the  act  of  the  legislature  passed  March  9, 
1SS5,  entitled  "An  act  re;nilating  tbe  height 
of  division  fences  and  partition  walls  In  cities 
and  towns."  The  act  consists  of  three  seo 
tlons,  the  first  two  of  which  read  as  follows: 

"Section  1.  It  shall  be  unla^s-ful  for  any 
owner  of  real  property  in  any  city  or  town 
in  this  state,  or  any  person  having  possession 
thereof,  to  construct,  erect  build,  permit  or 
maintain  upon  such  premises  any  fence  or 
partition  wall  which  shall  exceed  ten  feet  in 
height,  without  first  obtaining  a  permit  to  do 
so  from  the  board  of  supervisors  or  c<ty  coun- 
cil of  the  city  or  town  In  which  said  fence 
or  waU  is  to  be  erected  and  maintained. 

"Sec.  2.  No  permit  to  construct  or  maintain, 
any  fence  or  division  partition  wall  having  a 
greater  height  than  ten  feet,  shall  be  ;:r.inted 
by  the  board  of  supervisors  or  city  council  of 
any  city  or  town  In  this  state,  unless  the  pet^ 
son  applying  therefor,  and  to  whom  such  per- 
mit IB  granted,  shall  first  otitain  and  present 
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to  snch  board  of  mperrison  at  dty  cotmdl 
the  written  consent  of  the  penon  or  paiwiu 
bavlDg  oimenlilp  or  poMwaslon  (tf  tba  ad- 
JtrfnlxiS  premlM  affected  tbereby:  provided, 
fliat  where  andi  fbnce  or  wan  la  eonstmcted 
aioniid  a  public  garden,  at  place  of  public  re- 
■ort  wbere  an  odmlflBlon  fee  Is  charged,  no 
■Ignatore  or  consent  of  adjacent  owners  shall 
be  required." 

The  third  section  dedarea  that  a  violation 
fjt  section  1  shall  be  a  misdemeanor,  and  pro- 
vides a  penalty. 

It  Is  contokded  ttat  this  act  Is  imoonaQta- 
tlonaL 

L  It  violates  sectlcHi  11  art  11,  of  the  con- 
stitation,  which  oimfers  upon  counties,  cities, 
and  towns  the  power  to  make  and  enforce 
sncfa  police  regnlattons  as  are  not  inconslst- 
eat  with  general  lawa  This  position  must 
be  that  the  act  is  not  a  general  law.  This 
position  cannot  be  maintained.  It  <^»erates 
alike  upon  all  who  are  wlOiln  the  reason  of 
the  act.  There  are  reasons  in  the  nature  of 
things  wb7  it  should  not  affect  some  prop- 
erty. 

2.  It  Is  claimed  that  It  Is  tmconstltational, 
because  it  gives  the  owner  of  the  adjoining 
jvoperty  the  power  to  prevent  such  a  stmc- 
tore.   If  the  act  must  be  construed  as  ren- 
dering It  unlawful  for  the  owner  to  erect 
BOifSk  a  gtructnre  upon  bis  own  land,  although 
al<nig  the  line,  I  think  it  Is  obnoxious  to  this 
objection.   Merely  owning  the  adjoining  lot 
does  not  give  the  proprietor  an  easement 
over  the  iHt>perty  of  another  for  the  passage 
o(  light  and  air;  nor  la  it  competent  for  the 
IcglalaCnre  to  vest  in  sadb  proprietor  the 
power  to  ivevait  his  neighbor  from  build- 
ing such  structures  as  he  pleases,  provided  it 
Is  not  a  nuisance,  and  it  Is  not  such  merely 
because  It  obstmcta  the  passage  of  light  and 
air.   The  I^^lalature  cannot  thus  create  an 
easement  In  favor  of  certain  proprietors  over 
fbe  lands  of  another,  nor  declare  the  usual 
and  ordinary  use  of  property  a  nuisance 
when  such  use  Infrlnf^  upon  the  legal  rights 
of  no  one.  The  court  found  In  this  case  that 
the  plalntUTs  windows  open  towards  d^end- 
ant's  lawn.   That  t^ils  portion  of  his  prem- 
ises shall  be  secluded  and  private  may  be  a 
matter  of  great  Importance  to  defendant 
That  be  has  the  right  to  secure  such  privacy. 
If  he  can,  by  building  obstructions  on  his  own 
land,  has  always  been  recognized  by  the 
courts.    In  CSiandler  v.  Thompson,  3  Camp. 
80,  Le  Blanc,  J.,  said  "that,  although  an  ac- 
tion for  opening  a  window  to  disturb  the 
plaintiff's  privacy  was  to  be  read  of  in  the 
books,  he  had  never  known  such  an  action 
maintained,   •   *   •  and   that   the  only 
remedy  was  to  balld  on  the  adjoining  land,  op- 
posite to  the  ofTenslve  window."  Washburn 
lays  down  the  rule  as  follows:   "And  the 
cases  are  uniform  that  such  adjacent  owner 
may  cteprlve  bis  neighbor  of  the  light  coming 
laterally  over  his  land  by  the  erection  of  a 
wall,  for  Instance,  upon  his  land,  within  the 
p»iod  of  prescription,  although  he  may  do  it 
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fOT  the  mere  purpose  of  daifeenlng  hlB  neli^- 
bof's  windows."  It  Is  wdl  settled  that  he- 
may  boUd  Tip«i  hlB  property,  although  the 
effect  may  be  to  entirely  doee  ih«  windows 
of  his  Bctebbw-  Bu^  If  the  fftatnto  Is  capa- 
ble  of  a  construction  which  will  brhig  It 
within  the  legtslatlve  pow,  it  should  be  so 
construed,  rather  than  In  a  way  to  rend^  It 
unconstitutional.  The  power  has  been  con- 
ceded to  the  legislature  to  provide  for  and 
regulate  the  construction  of  division  fences. 
It  may  authorize  their  construction  npon  the 
boundary  line;  that  Is,  resting  partly  upon  the 
land  at  the  ad}<rtntng  proprietor.  It  may 
provide  for  the  character  of  the  fence  which 
may  be  thus  built,  so  as  to  make  It  certain 
that  the  adjoining  propriety,  who  may  be 
comp^ed  to  cQutrlbute  to  the  expense,  there- 
by secores  something?  of  value.  While  there 
are  expressions  in  the  statute  that  might  well 
be  understood  as  prohRdtlng  a  structure  In- 
doslDg  deCadant's  lot  mwe  than  10  feet 
high,  altiiongh  not  on  the  boundary  tine, 
still  the  language  Is  entirely  consistent  with 
the  other  view;  and  we  should  therefore  pre- 
sume that  It  was  the  intent  of  the  l^slature 
to  do  that  which  it  had  the  power  to  do. 

It  is  said  that  the  act  forbids  a  partition 
waQ  as  well  as  a  fence,  and  that,  undv  the 
statute,  one  may  not  build  a  bouse  on  his 
land  extending  to  bis  boundary  line  vrithout 
the  consent  of  his  ndghbor.  But  under- 
standing the  law  as  ^ply  applying  to 
fences  or  walls  buUt  upon  the  line,  and  so 
resting  partly  upon  the  land  of  the  adjoining 
proprietor.  It  takes  nothing  from  the  owner, 
for  be  could  build  no  such  wall  npon  his 
neighbor's  land  vrithout  his  consent  But  I 
think  the  phrase  "partition  wall,"  In  the  first 
section,  and  "division  partition  wall,"  In  the 
second,  must  be  understood  as  applied  to  a 
wall  which  Is  merely  a  fence.  "Partition 
waU"  la  not  a  phrase  which  In  legal  tech- 
nology Is  used  to  designate  a  wall  used  by 
adjoining  owners  as  a  party  wall.  A  party 
wall  la  always,  at  least  in  this  state,  such  by 
agreement  A  ^vision  fence  Is  provided  for 
in  our  Code  (section  841,  Civ.  Code).  Confin- 
ing the  operation  of  the  statute  to  division 
fences,  I  see  no  objection  to  a  requirement 
that  they  shall  not  be  of  such  a  character  as 
to  Injure  the  ndghboring  proprietor.  If  my 
neighbor  enjoys  the  privilege  of  resting  his 
fence  upon  my  land,  he  may  justly  be  pre* 
vented  from  Inflicting  special  Injury  upon 
me  by  the  structure  which  partly  belongs  to 
me,  and  to  the  expense  of  building  which  I 
may  be  made  to  contribute.  The  finding  Is 
to  the  effect  that  i^aintifTs  building  is  about 
18  inches  from  the  line;  that  defendant 
Knickerbocker  commenced  the  construction 
of  the  fence  "upon  his  said  premises  and  up- 
on said  boundary  line."  The  evidence 
shows  that  there  was  already  upon  the 
boundary  line  a  division  fence,  and  that  de- 
fendant cut  Into  this  old  fence  to  let  In  the 
frame  work  of  his  new  structure,  which  is 
therefore  upon  the  old  fences  and  partly  u|h 
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oa  the  land  of  plaintiff.  By  the  decree,  de- 
fendant Is  eDjolned  from  erecting  or  main- 
taining any  fence  more  than  10  feet  high  *'on 
the  division  line,"  and  i&  required  to  remove 
all  that  portion  of  the  "dtrision  fence  which 
is  more  than  ten  feet  high,"  and  he  Is  en- 
joined from  "obstructiug  the  light  and  air 
coming  from  his  said  premises  into  the  win- 
dows of  said  granite  and  marble  company  by 
any  division  fence  or  wail  more  than  ten  feet 
high."  This  shows  how  the  trial  court  re- 
garded the  statute.  The  Judgment  has  no 
effect  upon  the  right  of  defendant  to  erect 
any  kind  of  a  structure  upon  his  own  land. 
I  think  the  Judgment  and  order  should  be  af- 
firmed. 

We  concnr:  SEARLS,  C;  HATNES,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 
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SOUTHERN  PAC.  H.  CO.  t.  PDCIiET.  (No. 

15,105.) 

(Supreme  Court  of  California.   Sane  16,  1884.) 

COKTBACT  FOB  Bale  OF  Lakd~8u1T  TO  FOBC- 

CI-08Jt— VsStlB. 

Plaintiff  alleged  a  contract  to  sell  land 
In  another  county  to  defendant,  whereby  the 
latl<'r  was  pnt  in  possession,  and  it  prayed 
judgment  against  him  for  the  sum  due  on  the 
contract,  and  asked  that,  in  case  defendant 
failed  to  pay  the  same  urithin  a  certain  time, 
ail  his  rights  in  snid  land  by  virtue  of  said  agree- 
ment be  foreclosed.  Held  that,  as  Const,  art.  6, 
S  r>.  provides  that  ail  fictions  for  the  recovery  of 
real  estate  or  the  enforcement  of  liens  thereon 
shall  be  brought  in  the  county  in  which  the 
land  is  situated,  the  court  had  no  Jurisdiction  of 
the  action. 

D^Hirtoient  2.  Appeal  from  superlM"  court, 
dty  and  eou«ty  of  San  Francisco;  John  F, 
Finn,  Judge. 

Action  by  the  Souths  Fadflc  Railroad 
Company  against  Frank  M.  Pi^dey.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

Robert  Harrison,  for  appellant.  Joseph  D. 
Bedding,  for  respondent, 

McFARLAND,  J.  This  is  an  ai^al  by  de- 
fendant from  a  Judgment  in  t&rtx  of  plain- 
tifr.  The  action  was  brought  In  the  superior 
court  in  and  for  the  city  and  county  of  San 
Francisco.  In  the  complaint  it  is  avorred 
that  on  Septeml>a  17,  1887,  plaintiff  was  the 
owner  of  certain  described  tracts  of  land 
situated  In  the  county  of  San  Diego,  and  that 
on  said  day  plaintiff  entered  into  certain  con- 
tracts with  defendant,  by  which  the  former 
agreed  to  sell  and  the  latter  agreed  to  buy 
said  tracts  of  land.  All  of  said  contracts 
were  alike,  except  that  each  referred  to  a 
different  tract  of  land ;  and  it  is  averred  that 
the  terms  of  each  were  that  a  certain  part  of 
the  purchase  money  should  be  paid  on  the 
execution  of  the  contract  (vhlCh  was  dcme), 


and  the  halonce,  with  Interest  annually.  Id 
manner  as  ivovlded  in  said  contract  The 
contracts  provide  that  defendant  may  take 
possession  of  the  lands  therein  mentioned, 
and  averred  that  he  did  so  take  possession, 
and  continues  in  possession.  The  complaint 
was  filed  in  September,  1891,  and  it  is  aver- 
red that  defendant  has  wholly  failed  and 
refused  to  make  any  of  said  deferred  pay- 
ments, although  requested  so  to  do.  The 
prayer  of  the  complaint  Is  that  It  be  adjudg- 
ed that  there  is  due  from  defradant  to  plain- 
tiff a  certain  sum  of  money,— being  the 
amount  of  said  deferred  payments;  and  that 
it  be  decreed  that,  if  said  amount  be  not  paid 
within  30  days  after  the  Judgment,  "then, 
and  from  that  time,  the  defwdant,  and  all 
persons  holding  said  praises  under  said  de- 
fendant shall  be  forever  barred  and  fore- 
closed of  all  claim,  right,  or  interest  In  said 
land  and  premises  by  virtue  of  said  agree- 
ment, and  be  forero*  barred  and  foreclosed 
of  all  right  to  a  conveyance  thereof,  and  that 
plaintiff  be  let  into  the  possession  ot  said 
premises,  and  that  said  contracts  be  declared 
null  and  void."  Defendant  demurred  to  the 
complaint  upon  the  ground,  among  others, 
that  the  court  had  no  Jurisdictlm  of  the 
subject-matter  of  the  action.  T^e  demurrer 
waa  overruled,  and  defendant  filed  an  an- 
swer, and  also  a  cross  complaint,  to  which 
plaintiff  answered.  The  judgment  was  sub- 
stantially in  accordance  with  the  prayer  of 
the  complaint 

There  is  no  necessity  of  discussing  the 
questions  which  arose  after  the  overrating 
of  the  demurrer  to  the  complaint  for  it  is 
quite  clear  that  the  court  had  no  Jurisdiction 
of  the  subject-matter  of  the  action.  It  is  pro- 
vided in  section  5,  art  6,  of  the  state  consti- 
tution that  "all  actions  for  the  recovery  of 
the  poBsesalou  of,  quieting  the  title  to.  or  for 
the  enforcement  of  liens  upon  real  estate, 
shall  be  commoiced  In  the  county  in  which 
the  real  estate,  or  any  part  thereof,  affected 
by  such  action  or  actions,  Is  situated."  Tak- 
ing respondent's  own  view  of  the  nature  of 
the  action,  to  wit  that  It  la  for  a  "strict  fore- 
closure," BtUl  It  is  clearly  an  action  "for  the 
enforoem«it  of  liens  upon  real  estate,"  leav- 
ing out  of  view  the  prayer  for  the  "recovery 
of  the  possession"  of  the  lands.  Moreover, 
the  questlrai  has  been  decided  adversely  to 
respondent  In  Urton  v.  Woolsey,  87  Cal.  38. 
25  Pac.  134.  which  was  a  cnso  precisely  like 
the  one  at  the  bar,  except  that  the  Judgment 
In  that  case  decreed  a  sale  of  the  lands  cov- 
ered by  the  contract  See,  also,  Pacific 
Yacht  Club  v.  Sausalito  Bay  Water  Co.,  £8 
CaL  487,  33  Pac.  322 ;  Fritts  v.  Camp,  94  Cal. 
383,  29  Pac.  867.  The  jurisdiction  of  the  ac> 
tlon  was  thcreftwe  in  the  8U^'>er^or  court  of 
San  Diego,  and  there  was  no  Jurisdiction 
thereof  in  the  superior  court  erf  the  city  aud 
county  of  San  Francisco.  Tlio  demurrer  to 

Ithe  complaint  should  have  been  sustained. 
And.  as  the  cross  complaint  was  a  mere  de- 
pendency of  the  original  complaint.  It  f«Ili 
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with  tbe  origlnaL  Tlie  Jadgment  Is  rererfled, 
wltb  directions  to  the  superior  court  to  dls- 
mtes  the  action. 

We  concur:  DE  HAYEN,  X;  FITZOBR- 
ALD,  J. 


m  Cal.  104 

WAGNEB  T.  HANSEN  et  si.    (No.  15,408.) 
'Sapreme  Coort  of  California.  June  18,  1804.) 
Mbcha trio's  Lien— NoTioE  of  Ci.iiM  —  Eirfosos- 
HBnT— Vakunob. 

1.  Code  av.  Proc  S  1187,  requires  the 
statement  for  a  mechanjc's  lien  to  be  essen- 
tially true.  Held,  that  a  notice  of  lieu  was  in- 
sufficient  vfaere  it  stated  that  tbe  daim  was  for 
labor  and  mst^als,  while  only  labor  wai  fur- 
nished. 

2.  Where  the  complaint  and  claim  of  lien 
state  that  the  work  was  done  for  an  agreed 
price,  and  the  eTidence  shows  no  price  was 
agreed  on,  there  is  a  fatal  variance. 

Commissioners'  decision.  Department  2. 
Appeal  from  soperior  court,  San  Francisco 
eoontf ;  John  Hunt,  Judge. 

Action  by  Ferdinand  Wa^er  against  Mar- 
garet Hansen  and  another  to  enforce  a  me- 
chanic's lien.  Judgment  for  plaintiff,  and 
defendants  appeal.  BeTersed. 

Morrison  ft  Foexetet,  for  appellants. 
Henry  H.  Davis  for  respondent 

TEMPLE,  C  This  action  was  brought  to 
enforce  a  mechanic's  lien.  PlalntlfT  had 
judgment,  and  defendant  M.  Hansen  appeals 
from  the  judgment  and  from  an  order  re- 
fusing a  new  trial.  In  his  complaint  plain- 
tiff avers  that  he  agreed  with  defendants 
"to  furnish,  and  did  furnish,  the  labor,  at 
their  sfjeclal  Instance  and  request.  In  com- 
pleting the  foundation  of  said  premises, 
bolld  the  chimneys,  laying  wall  plates,  lay- 
hg  out  building,  underpinning  walls,  building 
scaffolding,  carrying  brick,  completing  brick 
Tails  and  brick  foundation  upon  said  dwell- 
ing house,  upon  said  lot  of  land,  and  for  all 
n^hlch  said  work,  labor,  and  materials  said 
defendants  agreed  to  pay  said  plaintiff  the 
sum  of  $163."  It  Is  again  alleged  that  plain- 
tiff agreed  with  defendants  to  perform  the 
work  and  labor,  and  defendants  "agreed 
to  pay  plaintiff  the  simi  of  |163  In  the  gold 
coin  of  the  Ui^ted  States,  but  that  no  time 
was  specified  for  the  payment  other  than 
that  said  defendants  were  to  pay  plaintiff 
when  said  work  was  completed."  In  the  no- 
tice of  lien  which  16  set  ont  In  the  com- 
plaint, plaintiff,  to  show  compliance  with 
section  1187  of  the  Code  of  Civil  Procedure, 
states  the  terms,  time  ^ven,  and  conditions 
of  his  contract,  as  follows:  "I,  Ferdinand 
Wagner,  am  the  contractor  for  the  brick 
work  and  foundation  and  extra  work,  who, 
on  the  9th  day  of  April,  1880,  as  such  con- 
tractor for  the  brick  work  and  foundation, 
entered  Into  a  contract  with  said  M.  Hanson 
and  Margaret  Hansen,  under  and  by  which 
I  completed  said  fotmdatlon  and  brick  wwk 
and  extra  work,  and  the  ftdlowlug  Is  a  atate- 
Cal.Rep.  36-37  P.— 4fi 


m«it  of  the  tmna,  time  glTen,  and  condition 
of  said  contract,  to  vlt:  %  Verdlnand  Wag- 
ner, was  to  furtklsh  the  labor  and  mataials 
in  completing  the  foundation  of  said  prem- 
ises, build  the  chimneys,  laying  wall  plates, 
laying  out  building,  underpinning  wall, 
building  scaffolding,  carrying  brick,  complet- 
Ing  bride  walls  and  brick  foundation,  for 
which  I  was  to  receive  upon  said  completion 
of  said  work  the  sum  of  $163  In  United 
States  gold  coin  for  said  extra  work,'  *' 

The  complaint  was  demurred  to  for  Insuf- 
ficient facts  and  as  behig  uncertain,  also  for 
ambiguity,  and  under  each  head  It  was  spee- 
IQed  that  it  could  not  be  ascertained  from 
the  complaint  whether  plaintiff  was  to  be 
paid  $163  for  work  and  materials  or  for  work 
only,  nor  for  what  work  he  was  to  be  paid; 
also,  that  title  complaint  averred  that  he  was 
to  be  paid  $163  for  work  only,  whUe  his  claim 
of  lien  stated  that  he  was  to  be  paid  $168 
tor  work  and  materials  furnished.  The  de- 
murrer  was  overruled,  and  that  ruling  is  now 
complained  of.  I  think  the  demurrra-  should 
hare  been  sustained.  Such  a  notice  and 
claim  of  lien  does  not  contain  a  true  state- 
ment of  the  terms  of  the  contract,  as  requir- 
ed by  section  1187  of  the  Code  of  Civil  Pro- 
cedure. There  was  no  other  statement  as 
to  the  nature  of  idalntlfl's  demand  in  the 
claim  of  lien.  There  was  no  account  of 
services  rendered.  The  purpose  of  the  rec- 
ord and  statement  must  be  to  InfOTm  the 
owner,  la  case  of  a  contractor  and  laborers 
rendering  service  under  sndi  contract,  as  to 
the  extent  and  nature  of  a  lienor's  claim,  to 
facilitate  investigation  as  to  Its  merits.  Such 
a  statement  as  the  above  would  be  mislead- 
ing. The  lienor  Is  required  to  varify  the 
statement  In  all  essential  particulars  it 
must  be  true.  See,  on  this  point,  PrazOT  v. 
Barlow,  63  CaL  71;  Malone  v.  Mining  Co.,  76 
Cal.  678, 18  Pac  772;  Eaton  v.  Malateata,  «i 
CaL  75,  28  Pac.  54.  Respondent's  only  reply 
to  this  objection  is  that  it  is  a  mere  techni- 
cality. Plaintiff's  claim  to  a  lien  Is  a  mere 
technlcalllj'.  He  Is  given  a  right  upon  condi- 
tion that  he  complies  with  the  statute,  and 
there  must  be  a  substantial  compliance  with 
all  these  conditions  to  the  right.  Wood  t. 
Wrede,  46  Cal.  637. 

On  the  trial,  plaintiff  testified  that,  except 
as  to  one  item,  amounting  to  only  $18,  there 
was  no  agreed  price  for  any  work  dtme;  that 
there  was  no  agreement  to  pay  for  plaintiff's 
lalxff,  or  for  labor  and  materials,  $1C3,  or 
any  other  specified  sum.  No  other  evidence 
was  given  upon  the  subject  Defendants 
moved  for  a  nonsnit  on  the  ground  that  there 
was  a  fatal  variance  between  the  evidence 
and  tho  statement  in  the  complaint  and  in 
the  claim  of  lien,  In  both  of  which  it  was 
stated  that  the  work  was  done  under  a  con- 
tract by  which  he  was  employed  to  do  speci- 
fied work  at  a  price  agreed  upon.  The  non- 
suit should  have  been  granted.  This  was  not 
only  a  variance,  but  it  showed  that  the  stat- 
ute had  not  been  complied  with,  and  that 
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plaintiff  had  acqmred  no  Uen.  It  Is  difficult 
to  conceive  of  any  terms  of  the  contract  of 
employcoent  more  material  than  this.  In 
the  case  of  a  laborer  employed  by  a  con- 
tractor, the  owner  might  well  venture  to  pay 
a  oL«lm,  wbere  the  amount  had  been  agreed 
ap<Hi  as  between  the  laborer  and  the  con- 
tractor, -without  further  evld^ce  than  the 
li^or'8  oath.  Had  the  statement  shown  that 
the  value  of  the  service  was  left  oipen,  the 
owner  would  be  compelled  to  agree  with  the 
contractor,  and  perhaps  with  other  lienors, 
as  to  the  amount,  or  to  pay  such  sum  only  as 
he  could  undertake  to  show  was  reasonable. 
There  was  no  ctmtractor  here  between  the 
lienor  and  the  owner,  but  the  statute  has 
made  one  rule  for  all,  and  that  must  be  de- 
termined in  view  of  all  cases  likely  to  arise 
undo:  the  statute.  I  think  the  Judgment  and 
order  should  be  reversed. 

We  ccMicur:  SEABLS,  C;  HAYNES,  a 

FEB  CUBTAM.  For  tiie  reasons  glrtaa.  In 
the  txaegoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed. 


WCkL  m 

HART  T.  OARNAIX-HOFKINS  OO.  (No. 
10,407.) 

(Supreme  Court  of  (Jallfonda.  Jane  IS,  1894.) 

JUSTICB  or  THB  PBACB  —  JCBI8DlCTI0!f — ^TlTLB  TO 

Land— Whbs  Pot  in  Issdb  — Cosstrootion  or 
FLBAnixas— Appbal  to  Supbriob  Coukt. 

1.  Plaintiff  alleged  that  defendant  agreed 
to  locate  him  on  vacant  Kovernment  land,  which 
It  failed  to  do.  DefeDdunt  admitted  the  con- 
tract, and  alleged  that  it  did  locate  plaintiff  on 
vacant  govenimeDt  land;  "that  defendant  is 
infcomed  and  believes  that  plaintiff  claims  that 
said  lands  were  not  vacant  government  lands, 
but  that  they  were  in  the  posseesion  of  some 
othw  person;  and  that  defendant  alleges  that 
they  were  not  in  the  possession  of  some  other 
persmi  at  the  time  of  the  locaticm  of  plaintiff 
thereoD."  ffeU,  that  the  title  and  possessUm  of 
real  i^op^tv  was  not  necessaiily  pot  In  issue 
by  the  pleadings,  so  as  to  deprive  a  justice  of 
the  peace  of  Jurisdiction. 

2.  On  appeal  from  a  Jaatice  of  the  peace  to 
the  superior  court,  the  latter  court,  on  deter^ 
mininff  that  the  lostice  had  no  original  Jnrisdic- 
tlon,  because  title  to  land  was  Involved,  maj 
properly  tiy  such  question  of  title  as  a  court  of 
original  jarisdlction. 

8.  If  the  issue  of  title  or  possession  of  land 
la  so  involved  that  It  must  be  decided  in  order 
to  determine  the  case,  although  only  "inciden- 
tally" involved,  the  sup^or  court  has  original 
Jurisdiction. 

CJommlasloners*  decision.  Department  2. 
Appeal  from  superior  court,  city  and  couuty 
of  San  Fnuudsco;  J.  a  B.  Hebbard,  Judge. 

Action  by  James  D.  Hart  against  the  Car- 
nall-Hopkins  Company  for  damages  for  non- 
performance of  a  contract  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Wm.  H.  Chapman,  for  appellant  Edwin 
L.  Forster,  Fisher  Ames,  and  S.  V.  Ckxstello, 
for  reqxmdent 

VANOLIEF,  0.  This  action  was  com- 
menced In  the  court  of  a  Justice  of  the  peace 


to  recover  damages  consequent  upon  the  al- 
leged nonperformance  of  an  agreement  It 
was  alleged  in  the  complaint  that  in  con- 
sideration of  flOO,  the  defendant  agreed  "to 
locate  the  plaintiff  on  certain  vacant  gov- 
ernment land  in  the  county  of  San  Benito, 
state  of  California;  but  this  plaintiff  avers 
that  said  defendant  failed  to  carry  out  and 
fulfill  said  contract  and  agreement  In  that 
they  [it]  failed  and  neglected  to  locate  this 
plaintiff  on  said  or  any  lands  pursuant  to 
their  said  contract"  A  copy  of  the  contract 
Is  set  out  in  the  complaint  as  follows:  "San 
Francisco,  July  22,  1892.  Received  of  J.  D. 
Hart  Esq.,  one  hundred  ($100)  dollars.  In  full 
payment  tor  ten  (10)  shares  of  the  capital 
stock  of  the  San  Carlos  Oil  Company,  and 
our  services  for  locating  the  said  J.  D.  Hart 
Esq.,  on  the  limit  of  the  number  of  acres 
allowed  by  the  homestead  law,  not  to  ex- 
ceed one  hundred  and  sixty  (160)  acres. 
Said  location  to  be  on  vacant  government 
land  In  San  Benito  county,  California.  The 
Oamall-Hopkins  Co.,  by  Olbbs  and  Zimmer- 
man, Mngs.  a  A.  Dep." 

Those  parts  of  the  verified  answer  of  the 
defendant  pertinent  to  the  questions  raised 
on  this  appeal  are  substantially  as  follows: 
(1)  Defendant  alleges  "that  the  determina 
tion  of  this  action  will  necessarily  involve 
the  question  of  title  and  possession  to  real 
property,  to  wit  the  title  and  possession  of 
the  northwest  quarter  of  section  27,  township 
16  S.,  of  range  10  E.,  county  of  San  Benito, 
state  of  California."  (2)  Admits  the  execu- 
tion of  the  instrument  of  July  22, 1892,  above 
set  out  and  the  receipt  of  $100  therein  men- 
tioned; and  alleges  "that  defendant  did  lo- 
cate plaintiff  on  vacant  government  land  In 
San  Benito  county,  Cal.,  and  said  location 
was  on  the  northwest  quarter  of  section  27, 
township  16  S.,  R.  10  E.,  In  said  county,  and 
said  property  was  at  said  time  open  to 
location,  and  no  oth^  ]:)erson  had  any  valid 
claim  thereto.  •  ♦  ♦  That  defendant  Is  in- 
formed and  believes  that  plaintiff  claims  that 
said  lands  were  not  vacant  government 
lands,  but  that  they  were  in  the  possession 
of  some  other  person;  and  defendant  alleges 
that  they  were  vacant  government  lands, 
and  not  in  the  possession  of  any  other  per- 
son at  the  time  of  the  location  of  plaintiff 
thereon;  and,  in  consequence  thereof,  the 
determination  of  this  action  involves  the  tiUe 
and  possession  of  real  property.  *  *  • 
Wherefore  defendant  oaks  that  Judgment  be 
rendered  and  entered  in  favor  of  defendant 
for  Its  costs,  that  plaintiff  take  nothing  here- 
in, and  that  this  court  suspend  all  further 
proceedings  herein."  The  docket  of  the  Jus- 
tice of  the  peace  shows  that  the  action  was 
tried  January  3,  1893,  the  parties  being  rep- 
resented by  their  attorneys;  that  three  wit- 
nesses testified  on  behalf  of  plaintiff,  and 
that  no  evidence  was  offered  on  behalf  of 
the  defendant;  and  that  the  cause  was  sub- 
mitted by  the  parties,  and  that  Judgment 
was  rendered  in  favor  for 
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the  sum  of  $165  damages  and  for  costa. 
From  tills  Judgment  Hie  defendant  appealed 
to  the  superior  court  of  the  city  and  county 
of  San  Francisco  "upon  questions  of  both 
law  and  fact"  The  cause  was  tried  de  novo 
in  the  superior  com-t,  where  plaintUf  again 
recoTered  Judgment  against  the  defendant 
for  the  sum  of  $168.85  and  costs,  from 
which,  and  fi*om  an  order  denying  Its  mo- 
tion for  a  new  trial,  the  defendant  appealed 
to  this  court 

Respondent  moved  In  department  1  of  this 
court  to  dismiss  the  appeal  on  the  ground 
that  the  judgment  cf  the  superior  court  was 
flnaL  'On  this  motion  an  opinion  denying 
It  was  written  by  Mr.  Justice  Paterson,  con- 
curred in  by  Mr,  Justice  De  Haven.  85  Pac. 
633.  Mr.  Justice  Harrison  concurred  In  the 
order  denying  the  motion,  but  after  alluding 
to  the  avermenta  of  the  complaint  and 
answer  above  set  out  said:  "From  these 
averments  we  cannot  determine  whether  the 
title  or  iKMsession  of  real  property  is  neces- 
sarily Involved.  What  significance  must  be 
given  to  the  term  locate*  must  depend  upon 
the  sense  In  which  It  was  used  by  the  parties 
to  tho  agreement,  and  whether  the  property 
upon  which  the  defendant  claims  to  have 
located*  the  plaintiff  In  purported  perform- 
ance of  its  agreement  was  'open  to  location,* 
or  whether  any  person  had  a  'valid  claim* 
tbo^to,  may  present  questions  Involving  the 
title  or  possession  of  real  property.  Upon 
the  present  motion  we  are  limited  to  the 
averments  in  the  pleadings,  and  cannot  look 
at  the  evidence  Introduced  in  support  there- 
of. If,  upon  the  hearing  of  the  appeal  on 
Its  merits,  it  shall  appear  that  the  case  be- 
fore the  court  below  did  not  involve  the  title 
or  possession  of  real  estate,  we  can  then  dis- 
miss the  api>eal.  But  upon  the  matter  as 
now  presented  Mhe  motion  should  be  denied." 
np<m  the  whole  record,  including  the  evi- 
dence brought  up  in  the  bill  of  exceptions 
on  which  the  motion  for  a  new  trial  was 
made,  the  sense  In  which  the  word  "locate" 
was  nscd,  understood,  and  acted  upon  by 
the  parties  Is  quite  apparent  It  Is  that  the 
defendant  was  to  lead  or  direct  the  plaintiff 
to,  and  point  out  to  him,  public  land  of  the 
United  States,  wtdch  was  subject  and  open 
to  be  settled  upon  and  entered  as  a  home- 
stead by  any  person  having  the  quallflca 
tlons  required  by  law  to  settle  upon  and  enter 
such  land.  Of  course,  the  settlement  and 
entry  were  to  be  made  by  the  plaintiff  hlm- 
s^.  according  to  the  laws  of  the  United 
States,  which  will  not  permit  these  acts  to 
be  done  for  him  by  another,  and  so  the 
plaintiff  understood  and  acted  upon  the  con- 
tract After  the  northwest  quarter  of  section 
27,  township  16  S.,  had  been  pointed  out  to 
him  by  defendant,  the  plaintiff  applied  at 
the  United  States  land  office  "to  file  upon*' 
that  qnarter  section  under  the  homestead 
laws,  and  paid  the  requisite  fees,  etc.,  for 
that  puriKjsc;  and  it  appeared  from  the  evi- 
dence oa  the  trial  In  the  superlco:  court  that 


his  only  complaint  was  that  the  laud  was 
not  subject  or  open  to  a  homestead  settle- 
ment or  entry,  for  the  reason  that  one  Ben- 
ven^  had  made  a  prior  settlement  thereon, 
and  was  In  possession  thereof  at  the  time  the 
land  was  pointed  out  to  him  by  defendant, 
and  at  the  time  he  applied  to  the  land  ofBce 
to  file  his  application.  On  the  trial  In  the 
superior  court  it  having  been  proved  and 
admitted  that  the  land  had  been  selected 
and  pointed  out  to  plaintiff  by  defendant 
and  that  it  was  government  land,  the  ques- 
tion arose  whether  or  not  Benvenga  was  a 
settler  upon  and  was  entitled  to  the  pt^- 
session  at  the  time  the  land  was  pointed 
out  to  plaintiff  by  defendant;  and  this  ques- 
tion was  material  for  the  purpose  of  deter- 
mining whether  the  defendant  had  complied 
with  its  contract  to  i>oInt  out  vacant  public 
land,  and  was  the  principal  question  con- 
tfflted  In  the  superior  court  although  It 
does  not  appear  to  have  arisen  or  to  have 
been  tried  In  the  Justice's  court;  and  I  think, 
as  suggested  by  Mr.  Justice  Harrison,  that 
the  pleadings  do  not  show  that  title  or  pos- 
session  of  real  property  was  or  would  be 
necessarily  Involved  In  the  trial.  The  alle- 
gation of  the  complaint  Is  that  the  defendant 
failed  to  point  out  ("to  locate  the  plaintiff 
on")  any  land  pursuant  to  the  agreement; 
and,  had  the  proof  shown  that  defendant 
had  failed  to  point  out  to  plaintiff  any 
government  land,  such  proof  would  have 
disposed  of  the  case  In  plaintiff's  favor,  re- 
gardte.<is  of  any  question  of  title  or  posses- 
sion of  real  property;  and,  for  aught  that 
appears,  such  may  have  been  the  proof  In  the 
Justice's  court,  where,  as  shown  by  the  rec* 
crd,  the  defendant  introduced  no  evidence 
whatever.  Nor  did  it  appear  by  the  answer 
of  the  defendant  that  title  or  possession  of 
real  property  was  necessarily  Involved,  but 
only  that  It  wonld  become  Involved  upon 
the  happening  of  certain  contingent  events, 
namely,  If,  in  case  of  proof  that  defendant 
pointed  oat  to  plaintiff  government  land,  the 
plaintiff  should  then  claim,  as  defendant 
was  Informed  and  believed  he  would,  that 
Btich  land  was  not  vacant  government  land, 
but  was  in  the  possession  of  some  other 
person.  Besides,  the  answer  contained  no 
prayer  for  a  transfer  of  the  cauae  to  the 
superior  court  nor  does  It  appear  that  either 
of  the  conting^t  events  above  mentioned 
happened  In  the  Justice's  court 

For  aught  that  appears  on  the  face  of  the 
record  here,  the  Justice  of  the  peace  did  not 
exceed  his  Jurisdiction  In  proceeding  to  try 
the  case,  nor  in  rendering  final  Judgment 
since  it  does  not  appear  that  the  predicted 
contingent  events  occurred  on  the  trial  In 
the  Justice's  court  Had  they  occurred  dur- 
ing that  trial,  however,  the  Justice,  in  obe- 
dience to  section  838  of  the  Code  of  Civil 
Procedure,  should  have  declined  to  hear  evi- 
dence touching  the  question  of  possession 
thereby  raised,  and  should  have  certified  the 
pleadings  (both  written  and  oral).  ,^tb,  ai^ 
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eopy  ot  his  docket,  to  tbe  superior  court; 
and.  If  he  had  failed  or  refused  to  do  so,  the 
duffudont  might  hare  appealed  on  qnestions 
-of  law  alone,  whei'eupon,  by  a  statement 
according  to  section  975  of  the  Code  of  CItU 
rrocedure,  he  could  hare  shown  the  occur- 
i-euce  of  tiie  contluirent  events  predicted  in 
his  answer,  and  that  erldence  had  been  ad- 
mitted upon  the  question  as  to  whether  the 
land  **wa8  In  tbe  possesion  of  some  other 
person;"  but  In  no  other  way  could  he  have 
made  It  ai^ear  to  the  appellate  court  that 
the  light  of  possession  of  real  propa'ty  be- 
came inrolved  on  the  trial  In  the  Justice's 
court,  since  It  did  not  so  appear  on  the  face 
of  the  pleadings,  nor  from  the  copy  of  the 
docket,  or  any  ottier  paper  which  the  justice 
was  required  to  transmit  to  the  superior 
court  It  Is  true,  however,  that  if  the  plead- 
ings had  shown  that  the  right  of  possession 
of  real  property  was  necessarily  inrolTed,  or 
if  the  docket  or  oth&e  papers  joroparly  sent 
up  by  tiie  Justice  had  shown  a  want  of  juris- 
diction for  any  other  reason,  there  would 
linve  been  no  necesidty  for  a  statement 
(ieiuuthern  Pac.  B.  Oo.  y.  Saperlw  Court,  50 
Cul.  474);  but  In  the  case  at  bar  no  error 
api>car8  In  the  docket  or  other  papers  sent  up 
by  the  Justice.  Besides,  Instead  of  appealing 
on  questions  at  law  alone,  the  defendant 
appealed  upon  questions  of  both  law  and 
fact,  thereby  necessitating  a  trliU  de  novo  In 
tlK-  superior  court;  yet,  when  the  case  was 
called  for  trial  In  that  court,  and  the  plaintiff 
proceeded  to  offer  evidence,  defendant  object- 
ed to  any  trial  de  novo  on  the  alleged 
gi'oimd  that  the  superior  court  had  no  Juris- 
diction, for  the  reason  that  the  justice's  court 
had  not  Jurisdiction  of  the  subject-matter 
oi-ltrlnally,  claiming  that  It  appeared  by  the 
answer  that  a  question  as  to  the  possession 
(If  real  property  was  necessarily  inrolvcd. 
The  court  overruled  this  objection,  and  pro- 
ceeded with  the  trial,  to  which  the  defend- 
ant excepted. 

The  principal  point  urged  here  by  appellant 
is  that  the  si^erlor  court  eri'ed  In  overruling 
this  objection,  and  in  trying  the  case  de  novo, 
whereas  It  should  have  reversed  the  judg- 
ment of  the  Justice's  court,  and  remanded  the 
cause,  with  instruction  to  certify  a  transcript 
thereof  back  to  the  superior  court  in  the 
mode  provided  by  section  S3S  <yt  the  Code  of 
Civil  Procedure.  Conceding,  for  the  sake  of 
the  argument,  that  the  Justice's  court  lud  not 
jurisdiction  of  the  subject-matter,  and  that 
the  superior  court  had  no  appellate  Jurisdic- 
tion to  try  tbe  issue  as  to  the  possession  of 
real  property,  yet  the  superior  court  had 
orlf^nnl  Jurisdiction  of  all  questions  pertain- 
ing tti  iMwaesslon  of  real  property,  and,  having 
Jurisdiction  of  the  parties,  properly  tried  the 
issue  as  to  whether  Bcnvcnga  was  entitled  to 
possession  of  tbe  land;  that  being  the  only 
material  Issue  contested  in  the  superior  court. 
City  of  Santa  Barbara  t.  Eldred,  05  CaL  378, 
30  Pac.  Caz.  The  defendant  canuot  be  h«ird 
to  deny  that  the  superior  court  had  jurisdic- 


tion of  the  parties,  since  it  not  only  appealed 
the  case  to  that  court  to  be  there  tried  on 
questions  of  both  law  and  fact,  but  it  vol- 
untarily appeared  and  moved  for  Judgment 
of  reversal  on  the  record  which  it  had  pro- 
cured to  be  transmitted  to  that  court,  and 
also  made  Its  defense  tm  the  merits  by  offer- 
ing evidence  on  the  trial;  and  all  this,  with- 
out even  suggesting  that  Its  appearance  was 
limited  to  any  special  purpose.  Xor,  as  be- 
fore remarked,  did  it  appear  on  the  face  of 
the  tnmscrlpt  transmitted  to  the  superior 
court  Uiat  the  right  of  possession  of  real 
property  was  necessarily  invcAved,  nw  that 
any  issue  relating  to  such  possesdo^  had 
been  tried  in  the  Justice's  court  For  aught 
that  appears,  that  issue  was  first  developed 
in  the  course  of  the  trial  In  the  superior 
court  by  iwoof  that  defendant  hod  pointed 
out  to  plaintiff  government  land,  represent- 
ing It  to  be  vacant  uid  by  evidence  on  the 
part  of  idaintlfl  tending  to  prove  tliat  the 
land  so  pointed  out  was  not  vacant  When 
this  issue  was  thus  developed,  the  superior 
court  was  not  obliged,  as  contended  by  ap- 
pelhint  to  reverse  the  Judgment  of  the  Jus- 
tice of  the  peace,  and  to  remand  the  case  for 
the  purpose  ot.  having  it  transferred  to  the 
superior  court,  according  to  section  838^  Code 
Civ.  Proc,  In  order  to  obtain  original  Juris- 
diction to  try  it  since  the  superior  court  had 
such  original  jurisdiction  without  this  clr- 
cuitouB,  dilatory,  and  vain  process.  Xet  the 
relief  asked  here  by  appeUont  requires  a  still 
more  circuitous  and  dilatory  proceeding, 
which  is  that  this  court  reverse  the  Judgmi^nt 
and  order  of  the  superlOT  court  and  remaud 
the  cause,  "with  histruetions  to  vacate  the 
Judgment  of  the  Justice's  court  and  ordv  the 
papers  certified  to  the  superiw  court  in  ac- 
cordance with  section  838,  Id.;"  and  all  this, 
it  is  claimed,  Is  necessary  to  give  the  su- 
perlor  court  origiDal  JorisdicUon  of  the  sub- 
ject-matter. 

From  the  foregoing  conslderaUons  It  fol- 
lows that  the  superior  court  obtained  orig- 
inal jurisdiction  of  the  Issue  as  to  the  posses- 
sion of  Bcnven^  and  ^d  not  err  In  trying 
the  case  de  novo;  and,  from  this  conclusion 
that  the  superior  court  properly  exercised 
OTlglnal  jurlsdlctloiu  it  further  follows  that 
this  court  has  appellate  Jurisdiction,  and 
should  deny  respondent's  motion  to  dismiss 
the  appeal.  In  opposition  to  this  sec<aid  con- 
dnslon,  however.  It  is  urged  by  respondent 
that  possession  of  real  property  was  only  in- 
cidentally involved,  and,  tfaovfore,  the  su- 
perlw  court  had  not  original  jurisdiction,  and 
to  this  point  respondent  cites  the  case  of 
Shioeder  v.  WIttram.  66  OaL  639,  6  Pac.  737, 
in  whi(A  the  o^nion  of  Mr.  Justice  McKee 
(In  bank)  seems  to  countenance  his  conten- 
tion. But  that  oidnion  was  concurred  in  by 
only  (me  of  the  other  Justices,  while  two  Jus- 
tices concmred  In  the  Judgment  (mly,  tqK» 
other  grounds,  and  the  chief  Justice  wholly 
dissented.  Therefore  the  opinion  of  Mr.  Jus- 
tice McKee  on  this  point  cannot  be  regarded 
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as  anUiorltallTe,  and  was  not  so  considered 
In  fbe  later  case  of  Copcrtlnl  t.  Oppermann, 
70  Gal.  181,  18  Fac.  25G.  It  Is  clear  that  It 
was  derelc^ed  by  the  plolntlfTs  evidence  on 
the  trial  in  the  superior  court  that  Ben- 
raiga's  prior  settlement  and  right  of  posses- 
sion were  conditions  upon  which  plalntlfTa 
rij^t  to  recoTer  depended,  and  that  the  court 
must  have  derided  whether  or  not  these  con- 
dltknu  existed.  In  order  to  determine  the 
case;  and  It  appears  that  evidence  tending 
to  prore  them  was  Introdnced  by  plaintiff. 
It  follows  that  the  possession  of  real  proper- 
ty was  necessarily  InTolvcd,  In  the  sense  of 
section  4,  art  6,  of  the  constitution,  which 
gires  this  court  appelate  JurisdlcUon  "In  all 
eases  at  law  which  inrolTe  the  title  or  pos- 
sesslm  of  real  estate,"  without  excepting 
cases  In  wUch  the  tltte  op  possession  Is  only 
Inddentally  lUTolred.  If  the  Issue  of  title 
or  possession  Is  so  Involnd  that  It  must  be 
decided  In  order  to  determine  the  case,  the 
guperlor  court  has  original,  and  this  court  ap- 
pellate, jurisdiction,  whether  the  InTOlntion 
may  be  said  to  be  merely  Incidental  or  not 
Oopertlnl  t.  Oppermann,  76  Gal.  181, 18  Pac. 
2S6;  Holman  t.  I^ylor,  31  Gal.  841;  Code 
Ctr.  Proc  1 8S8;  Const,  art  8,  H  4,  5,  11. 

On  the  hypothesis  that  the  snpoior  court 
did  not  in  trying  the  case  de  novo,  coun- 
sel fbr  appellant  contend  that  the  Judgment 
sbatild  be  reversed  for  erron  occurring  at  the 
triaL  Only  two  of  these  points  are  snffl- 
dentiy  plausible  to  merit  consldt^tlon,  one 
of  which  Is  that  the  conrt  erred  In  sustain- 
ing plalntUTs  objection  to  the  introduction 
in  evidence  of  the  following  letter,  oflTered  by 
defendant:  "San  Benito  County,  July  24, 
1802.  Gentlemen:  I  have  located  upon  the 
N.  W.  quarter  of  section  27,  T.  IB  S.,  B.  10 
and  am  wen  pleased  with  my  location, 
and  hare  found  ererything  as  represented  to 
me  by  your  agent  James  D.  Hart"  Con- 
ceding that  the  court  should  hare  admitted 
this  letter.  I  think  the  error  was  htirmlcss. 
Plaintlir  filed  his  appUcatlon  in  the  land  of- 
flee  August  1^  1802,  6  days  after  writing  this 
lettnr,  and  28  days  before  Benrenga  filed  his 
application  fac  the  same  land  and  gave  no- 
tice of  his  contest,  which  be  did  on  August 
24,  1802.  Before  the  letter  was  offered  by 
defendant,  plaintiff  had  repeatedly  testified 
that  nntU  he  received  notice  of  Bcnvenga's 
adverse  claim  he  was  well  pleased  and  fully 
satisfied  with  the  land,  and  there  was  no  evi- 
dence to  the  contrary.  The  proffered  letter 
would  have  added  nothing  to  plaintiff's  testl- 
money  and  admissions  on  the  trial. 

It  Is  also  contended  that  there  la  no  finding 
i^n  the  Issue  tendered  by  the  answer  "as  to 
the  land  being  open  and  vacant."  The  find- 
ing Is:  "But  that  said  defendant  failed  to 
carry  out  aid  fulfill  its  contract  and  agree- 
Toeat,  in  that  It  failed  and  neglected  to  lo- 
cate this  plaintiff  on  said  land,  or  any  land 
or  lands,  pursuant  to  Its  said  contract; 
QOT  has  said  defendant,  since  the  date  of  said 
contract  and  agteemoit  ever  offered  to  lo- 


cate said  plaintiff  on  any  vacant,  unoccupied 
goTcmment  land,  in  said  San  Benito  county 
or  elsewhere."  This  Is  a  finding  that  no 
land  upon  which  defendant  located  the  plain- 
tiff was  vacant,  and  fully  disposes  of  the  U- 
sue.  I  think  respondent's  motion  to  dlsuift^s 
the  appeals  should  be  denied,  and  that  tlic 
Judgment  and  order  appealed  from  should  be 
affirmed. 

We  concur:   HATNHS,0.:  BELCHER,  0. 

McFARLAND  and  FITZGERALD,  JJ. 
For  the  reasons  given  tn  the  foregoing  opin- 
l<Hi  respondent's  motion  to  dismiss  th«  ap- 
peals is  denied,  and  the  Judgment  and  order 
are  affirmed. 

D£i  HAVEN,  J.  I  concur  In  the  Judgment. 


108  Cal.  ur 

MARTIN  V.  EDE.   (No.  tS^.) 

(Supreme  Court  of  California.  Tune  18,  18f>4.) 

Statvtb  of  FRArns  —  Aothorwation  to  Bell 
Laki>— Reai^-Estatb  Bboekbs— Right  to  Com- 
missions—1.n  tbkbst. 

1.  An  antborizetion  In  writing  to  sell  land, 
slmied  by  the  party  to  he  charged,  is  valid  iiudt>r 
Civ,  Code,  8  1624,  suhd.  6. 

2.  A  brofaer's  right  to  commissions  for  pro* 
cnriDg  a  purchaBar  for  land  ondec  an  agreemeut 
therefor  is  not  affected  iaj  the  fact  that  he  knew 
the  principal  had  title  to  only  five-sixths  of  the 
land. 

3.  One  who  is  entitled  to  certain  fixed  dnm- 
ages,  the  right  to  recover  which  is  vested  in 
him  on  a  particular  day,  is  ectitled  to  interest 
thereon  from  that  day,  except  during  such  time 
as  the  debtor  is  prevented  by  law  or  by  the 
rrr-iMmr's  act  from  paying  the  debt.  Civ.  Code, 
§  32S7. 

Commissioners*  dedsion.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Frandsco;  Jolm  Hunt,  Judge. 

Action  by  Wheeler  Martin  against  William 
Ede.  From  a  Judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

J.  C.  Bates,  for  appellant  Sulllran  &  Sul- 
livan, tor  respondent 

SKARLS.  C.  This  Is  an  appeal  from  a 
Judgmait  in  favor  of  the  plaintiff,  Wlieolor 
Martin,  for  $905.45,  and  from  an  order  deny- 
ing a  motion  by  defendant  for  a  new  trl;il. 
The  action  was  brought  to  recover  the  t^iiiii 
of  $750  for  comraiBslons  due  to  the  plaintiff 
(who  Is  respondent  here)  as  a  broker  In  cf- 
fectinff  the  sale  of  certain  property  beloiiglns 
to  appellant.  The  authorization  under  which 
the  former  acted  Is  In  writing,  and  In  the  fol- 
lowing language:  "San  Francisco,  August  3, 
1887.  Mr.  Wheeler  Martin:  As  you  stated 
you  could  get  thirty  thousand  dollars  for  tlio 
place  you  occupy  on  Market  street,  and  if 
you  can,  we  will  sell  at  that  price  any  time 
before  the  1st  day  of  September,  18S7,  and 
allow  you  two  and  one-half  per  cent  on  said 
price,  and.  if  no  sale  Is  made,  no  expenses 
made  to  us.  XourSt  tmly,  William  Edci' 
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This  aathorlsatlai  wM  never  reroiked  by  de- 
fendant Subsequent  to  tbe  execution  of  said 
paper,  and  on  the  22d  day  of  August.  18S7. 
plaintiff  found  a  purchaaer  for  aatd  lot  of 
land,  who  TV  as  wllUng  and  able  and  offered 
to  pay  to  said  defendant  said  sum  of  $30,000 
for  said  property.  At  tiie  date  of  said  agree- 
ment the  legal  title  to  said  property  stood  in 
the  name  of  defendant,  but  one  Josephine 
Cory  owned  an  equitable  Interest  tiierein  to 
the  extent  of  one-elxth  thereof,  and  was,  at 
the  date  of  the  agreement,  willing  to  sell. 
Plaintiff  bad  beard  that  said  Ckn7  bad  an 
fnterest  In  the  property,  but  was  Ignorant  ot 
the  nature  or  extent  of  her  claim.  The  tea* 
Umony  showed  that  Charles  Grant  was  the 
party  offering  to  purchase  the  pn^w ty,  and 
that  he  afterwards  commenced  an  action  for 
the  speciflc  performance  of  the  contract  to 
convey  against  the  defendant  Ede,  whlcb  ac- 
tion was  decided  In  favor  of  said  defendant, 
appealed  to  this  court,  and  the  Judgm(mt 
affirmed.  Cteant  v.  Ede,  85  GaL  418,  24  Pac. 
890.  Defendant  set  up  two  counterclaims  to 
this  action,— one  for  ¥261.50.  on  account  of 
expenses  incurred  In  the  defense  of  the  ac- 
Him  of  Orant  v.  Ede,  which  was  not  allowed; 
the  other  for  fiao,  on  account  of  four  montha' 
rent  of  a  house,  which  was  allowed  by  the 
court 

Appelant  assigna  tiie  follo^rii^  orors  as 
cause  for  roTersal:  (1)  The  court  erred  in 
ruling  out  the  testimony  of  appellant  proving 
bis  counterclaim  of  f2Q1.60  on  account  of 
money  expended  In  Orant  v.  Ede.  (2)  That 
^alntiff  exceeded  his  authority  In  agreeing 
to  8^  the  whole  of  the  proper^,  and  Is  tbwe> 
fore  liable  tar  damages  suffered  by  his  prin- 
cipal by  reason  thereof.  (3)  Plaintiff  exceed- 
ed his  authwlty  in  agxedng  to  sell  tbe  whole 
of  tbe  property,  and  Is  not  oititled  to  com- 
penaatlon.  The  authorisation.  If  valid, 
would  only  entitle  plaintiff  to  recover  flve- 
sixtha  of  $750,  less  counterclaims,  (6)  The 
alleged  agreement  auth(nljdng  plaintiff  to 
sell  tbe  real  estate  was  invalid,  because  not 
signed  by  both  the  parties  to  be  charged. 
These  contrations  are  so  Intimate  connect- 
ed and  blended  that  th^  may  properly  be 
considered  together. 

The  authorization  by  defendant  was  In 
writing,  signed  by  bim  who  Is  the  party  char- 
ged, and  is  not  tberefcHre,  obnoxious  to  tbe 
provision  of  snbdivision  6  of  section  1624  of 
the  Oivll  Oode.*  Tbe  contention  of  appellant 
upon  which  the  first  error  Is  asdgned  Is 
founded  upon  tbe  theory  that  tbe  plaintiff 
knew  that  defendant  owned  mly  flve-slxtbs 
of  the  property,  and  exceeded  his  authority 
in  agreeing  to  sell  the  whole  property,  and 
is  consequently  liable  for  the  damages  sus- 
tained by  defendant  A  reference  to  tbe 
authorization  will  show  the  authority  to 
plaintiff  to  get  a  purchaser  for  tbe  land  at 


» Civ.  Code,  fi  1024,  gubd.  0,  provides  that  an 
ncreoment  anttiorizing  a  broker  to  sell  land  for 
commission  must  be  in  writing,  and  aisned  by 
the  party  to  be  charged. 


$30,000,  and,  la  the  langaage  of  tbe  agree- 
ment.  'If  yon  can,  we  will  sell  at  that  price 
any  time  t>efore  tile  1st  day  of  September, 
1887,  and  allow  you  two  and  one-half  per 
cent,"  etc.  As  said  on  the  i^peal  here  In 
Grant  v.  Ede,  85  CaL,  at  page  420,  24  Pac. 
800:  *Tt  does  not  say  that  Martin  Is  anthi»^ 
ized  to  sell  and  convey  tor  the  price  named, 
nor  is  any  foi*m  of  deed  or  time  of  payment 
or  of  delivery  of  possession  specified.  Mar- 
tin was  authorised  dmply  to  find  a  purchaser 
who  would  pay  thirty  thousand  dollars,  and 
If  he  should  succeed  In  finding  such  pur^ 
chaser  he  was  to  receive  a  commission  of 
two  and  one-half  per  o^t;"  dting  Duffy 
V.  Hobson.  40  CaL  244;  Treat  T.  De  Oelis.  41 
Cal.  202;  Armstrong  t.  Lowe,  76  Gal.  016, 
18  Pac.  758.  To  oititle  philntiff  to  recover 
his  conunlsslons  under  flie  agreement  It  was 
only  necessary  to  show  that  in  pursuance  of 
his  employmeat  and  within  the  time  speci- 
fied therdn,  he  found  a  purchaser  ready  and 
willing  to  purchase  the  property  on  the  terms 
Bpedfled  In  the  antluHlsation.  This  he  did 
beyond  dispute.  With  the  titie  or  ownership 
ot  the  pn^>erty  he  bad  nothing  to  do,  and  lUs 
knowledge  as  to  tiie  titie  or  tbe  equitable  es- 
tate of  Josephine  Cory  therein  was  of  no  con- 
sequence. These  wero  questions  for  the  de- 
fendant to  deteimlne  when  he  made  the 
agreemoit  It  Is  matter  of  common  knowl- 
edge that  In  the  business  world,  men  do 
frequaiUy  obtfUn  what  are  termed  <9tiona 
uiKin  real  properly,— that  is  to  say,  the  right 
to  purchase,— and  tii^  employ  brokers  to  ne- 
gotiate a  sale  at  an  mhanced  prices  the  title 
being  all  the  while  In  othoa.  Brokers  s^ 
tons  of  wheat  for  future  delivery  on  account 
of  principals  who  do  not  or  may  not  own  a 
kwnel  of  that  commodity,  yet  In  tbe  absence 
of  law  prohibiting  such  sales,  they  are  entt- 
tied  to  th^  commissions,  and  knowledge  of 
the  nonown^rshlp  of  their  principals  does  not 
defeat  their  right  to  recov^.  A.  may  poaseas 
such  knowledge  as  justifies  him,  In  his  Judg- 
ment In  contracting  to  sell,  or  in  omtracting 
with  a  Iffofcer  to  s^  tor  him,  or  to  find  a 
purchaser  fw,  property  which  he  does  not 
own.  If  he  does  so  without  so  guarding  hU 
agreement  as  to  save  blmself  In  case  of  fail- 
ure to  secure  title  to  the  thing  he  has  author- 
ized to  be  sc^d,  he  cannot  be  heard  to  com- 
plain of  tbe  result  ot  bis  own  folly  or  lai&  of 
fwodght  If  A.  Is  employed  by  B.  to  labor 
at  a  monthly  stipend  upon  land  which  they 
both  know  B.  does  not  own,  and  tbe  services 
are  performed  in  consonance  with  the  con- 
tract a  recovery  cannot  be  defeated  such 
knowledge  on  the  part  of  A.  As  was  said 
In  Oimzales  v.  Board,  57  Cal.  225:  "^he 
plaintiff  did  all  he  was  bound  to  do,  miAer 
his  contract  to  «ititie  him  to  the  remun^a- 
tion  agreed  on.  He  procured  a  purchaser 
ready  and  willing  to  buy  the  propn^  at  the 
price  for  which  tbe  defendant  proposed  to 
sell  It  which  purchaaer  was  acceptable  to 
the  defendant  The  plaintiff  could  do  no 
more.  His  right  to  compensation  did  not  la 
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any  way  depend,  according  to  tlie  contract, 
on  tlie  validity  or  inralldlty  of  tbe  defend- 
ant's title  to  the  property."  Phelps  v. 
Pruach,  83  Cal.  628,  23  Pac.  1111;  Phelnn  v. 
Gardner,  43  Cal.  311;  Smith  t.  Schiele,  93 
CaL  140,  28  Pac.  857.— as  well  aa  many  other 
cases  in  this  court,  are  to  like  effect. 

It  it  be  affirmed  that  the  plaintiff  acted  In 
excess  ot  his  power  by  giving  to  Orant  an 
aereement  for  the  sale  of  the  property,  the 
answer  Is:  (1)  There  is  no  evidence  of  such 
agreement  In  the  record  or  statement  from 
which  Its  contents  can  be  divined.  (2)  If  we 
may  look  to  the  case  of  Grant  r.  Ede,  as  re- 
ported, for  Its  contents,  it  is  there  apparent 
that  it  was  not  of  such  a  character  as  to  bind 
defendant  It  follows  that  plaintiff  did  not 
exceed  his  authority,  and  was  not  legally 
liable  for  the  expenses  Incnrred  In  Grant  v. 
Ede,  and  hence  that  the  exclusion  of  the  rec- 
ord In  that  case  and  the  evidence  ot  those  ex- 
penses on  the  part  of  defendant  was  proper. 

The  foregoing  reaswing  applies  equally  to 
the  other  errors  mentioned,  except  aa  to  tbe 
point  made  that  the  defendant  was  entitled 
to  Interest  on  the  sum  of  $120  due  him  Au- 
gust 1,  18&1,  on  accoimt  of  rent  When  that 
sum  fell  due  the  defendant  there  was  due 
to  plaintiff,  on  account  of  interest  on  his  de- 
mand of  ^IBO,  a  sum  In  excess  of  $120,  hence 
tbe  conrt  properly  applied  the  $120  on  the 
Inta«Bt  then  due  tbe  plaintiff.  PlalntlfTs  de- 
mand was  due  September  1,  1887,  and  was 
capable  of  being  made  certain  by  computa- 
tioiL  It  tberefcx-e  drew  interest  und^  sec- 
tion ^7  of  tbe  Civil  Code.*  The  Judgment 
and  order  aj^ealed  tirom  should  be  afiBrmed. 

WeooDcnr:  TANGUBF^a;  BBIjOHER,a 

PBR  CURIAM.  For  the  reasmis  given  in 
the  foregotaig  oplnltm,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


IttCsL  u» 

WATSON  V.  SDTBO  et  aL  (No.  lB,Zia) 

CSopreme  Court  of  California.  June  19,  1894.) 

Revikw  ok  Afpeu. 

Where  there  la  a  substantial  conflict  in 
the  evidence  the  findintn  of  the  trial  court  wilt 
not  bs  distnrbad. 

Departmrat  1.  Appeal  from  superior  court, 
city  and  county  of  San  Frandsoo;  J.  G.  B. 
Bebbard,  Judce. 

Action  William  0.  Watson  against 
Adolpb  Sutro  and  others  for  partition.  From 
that  part  of  the  Judgment  that  allows  plain- 
tiff $5,000  attorney's  fee,  defendant  Sutro  ap- 
peals. Affirmed. 


'Civ,  Code,  I  3287,  proTidea  that  eTcry  per- 
son who  ia  entitlerl  to  recover  damages  certain, 
or  capable  of  being  made  certain  by  calculation, 
and  the  right  to  recover  which  is  vested  in  him 
upon  a  partfcnkr  day,  is  entitled  also  to  recov* 
er  interest  thneon  from  that  day,  except  daring 
snch  time  aa  the  debtee  ia  prevented  by  law,  or 
by  the  act  of  the  creditor,  from  paying  the  debt 


Lloyd  &  Wood  and  B.  McEInne,  for  appd* 
lant   Stanly  &  Hayes,  for  req;>ondent 

GAROTJTTE,  J.  This  la  an  appeal  by 
Adolpb  Sutro  from  that  portion  of  a  Judg- 
ment In  partition  proceedings  that  awards  to 
tbe  plaintiff  In  the  action  an  attorney's  fee 
of  $5,000.  In  the  trial  of  the  action  of  par- 
tition the  amount  of  the  respective  equitable 
Interests  of  plaintiff  and  appellant,  Sutro,  to 
tbe  realty  involved  in  tbe  litigation  was 
warmly  contested,  and  aa  to  such  matters  the 
litigation  resulted  adversely  to  this  appellant. 
At  the  bearing  the  report  of  the  referees 
was  acquiesced  In  by  all  the  parties  in  Inter- 
est, and  the  only  contest  that  was  made  was 
as  to  the  amount  which  should  be  allowed 
to  plaintiff,  under  section  796  of  the  Code  of 
Civil  Procedure,  for  reasonable  counsel  fees 
expended  by  him  for  tbe  common  benefit. 
The  court  after  hearing  the  testimony  of 
19  witnesses,  fixed  the  fee  at  $5,000,  and  de- 
termined that  defendant  Sutro's  proportion 
was  $4,828.25,  and  the  propriety  of  this  order 
is  the  sole  question  Involved  In  this  appeal. 

Section  796  of  the  Code  of  Civil  Procedure 
provides  that:  "The  costs  of  partition,  In- 
cluding reasonable  counsel  fees  expended  by 
the  plaintiff,  or  either  of  the  defendants,  for 
the  common  ttenefit  fees  of  referees  and  oth- 
er disbursements  must  be  paid  by  the  par- 
ties respectively  entitled  to  share  in  the  lands 
divided,  in  proportion  to  their  respective  In- 
t«-e9ts  therein.  •  •  •  When,  however,  liti- 
gation arises  between  some  of  the  parties 
only,  the  court  may  require  the  expenses  of 
such  litigation  to  be  paid  by  the  parties  there- 
to, or  any  of  them."  Tbe  fees  of  tbe  refer- 
ees, and  all  other  costs  in  the  case,  except 
the  counsel  fee  of  plaintiff,  have  been  ad- 
judged without  dispute,  to  be  paid  in  pro- 
pwtion  to  tbe  several  Interests  of  the  parties. 
There  is  a  sharp  conflict  In  the  evid^oe  as 
to  what  would  be  a  reasonable  attorney's  fee 
for  the  labor  performed,  and  under  these  cir- 
cumstances we  will  not  disturb  the  Judgment. 
The  amount  of  tbe  attorney's  fee  was  a  ques- 
tion of  fact,  essentially  within  the  province 
of  tbe  trial  court  to  determine  from  the  evi- 
dence; and  to  disturb  the  trial  court's  finding 
In  this  regard,  where,  as  in  this  case,  there 
is  a  substantial  conflict  in  the  evidence, 
would  be  a  trespass  upon  well-settled  princi- 
ples long  recognized  by  this  court  Thomas 
P.  Stoney,  attorney  for  plaintiff,  stated  In 
detail  the  character  and  amount  of  the  serv- 
Iciis  he  had  performed  as  attorney  for  plain- 
tiff In  the  action,  and  he  further  testified  ibnt 
such  services  were  reasonably  worth  $10,000; 
and  this  testimony  was  corroborated  by  vari- 
ous other  eminent  members  of  the  bar,  as  to 
the  value  of  the  services  rendered.  We  think 
this  evidence  is  amply  sufficient  to  support 
the  judgment  While  it  is  true  tbe  witness 
Stoney  did  not  segregate  the  value  of  the 
services  rendered  by  his  firm  In  furtherance 
of  the  personal  interests  of  bis  client  In  con^ 
testing  the  claim  of  title  from  the  value  Um^ 
Digitized  oy  VjOOVlt 


202 


FACiFIC  BEPOBT£B,y<>L.  87. 


(GaL 


services  xenAexei  fat  tb&  common  good  In  the 
matter  of  the  partition  proceedings  proper, 
RfUl  the  amount  and  character  of  labor  per- 
formed for  the  common  ben^t  was  In  evi- 
di'uce  before  the  conrt;  and  upon  that  evl- 
tlvuce  alone,  without  the  advice  of  experts, 
Iht'  conrt  had  the  power  to  fix  the  amount  of 
tlie  fee,  and  we  are  not  prepared  to  say  from 
tlx-  record  before  us  that  the  amount  award- 
4-d  Is  too  large.  It  was  said  In  Pennle  t. 
Itonch,  Cal.  520,  29  Pac.  956,  and  30  Pac. 
100:  "It  Is  true  three  witnesses  for  the  plaln- 
tlfT,  equally  eminent  In  the  profession,  testl- 
fli'd  that  his  services  were  worth  only  ¥75,- 
000;  but  It  was  tor  the  court  to  decide  the 
conflict,  and  in  such  cases  its  ruling  win  not 
be  Interfered  with  by  the  appellate  court  un- 
li.*M&  there  is  a  clear  abuse  of  discretion;*' 
citing  Stimrt  v.  Boulware,  133  U.  S.  78,  10 
Sup.  Ct  242.  We  see  no  abuse  of  the  court's 
(tisci-ctlon  In  this  case.  For  the  foregoing 
FL'Msons,  it  Is  ordered  that  the  Judgment  be 
nittrmed, 

I  concur:  VAN  FLEET,  J. 

HARRISON,  J.  I  concur  In  afBiming  the 
Judgment  I  do  not,  however,  consider  that 
tlie  fact  that  there  was  a  conflict  of  evidence 
upon  the  subject  of  compensatJon  Is  a  rea- 
son for  its  affirmance.  The  court  below  was 
authorized  to  ascertain  what  services  had 
lM*en  rendered  by  the  plaintiff  for  the  com- 
mon benefit,  Includhig  those  of  his  counsel, 
and  to  determine  the  cpmpensatlon  which 
would  be  proper  to  allow  him  therefor.  This 
Is  a  matter,  however,  which  the  court  is  to 
determine  In  the  exercise  of  its  Judicial  dis- 
cretion, and  not  necessarily  In  accordance 
with  the  testimony  of  witnesses.  It  may  fix 
the  compensation  to  be  allowed,  in  accord- 
ance with  the  practice  of  the  court,  and  Its 
own  knowledge  of  the  usual  compensation 
for  sncb  services,  wltiiout  calling  to  Its  aid 
tlie  views  and  experience  of  other  attorneys, 
or  It  may  ask  their  aid,  as  expert  witnesses, 
for  Its  enlightenment  Yet  If  it  does  call 
them  to  its  assistance,  It  is  not  required  to 
make  its  decision  In  accordance  with  thdr 
testimony,  but  may  disregard  their  testimony 
entirely.  Like  determining  the  amount  to  be 
allowed  for  counsel  fees  in  the  foreclosure  of 
a  mortgage,  or  In  a  suit  for  divorce,  the  court 
Is  called  upon  to  exercise  a  Judicial  discre- 
tion in  consideration  of  all  the  circumstances 
in  the  Individual  case;  and,  even  though  the 
testimony  of  the  witnesses  whose  opinion  It 
may  ask  will  sustain  It  in  the  amount  which 
it  allows,  yet.  If  It  should  appear  that  It  had 
abused  the  discretion  Intrusted  to  It  its  ac- 
tion slioiild  be  dlsregnrded  In  this  court  as 
rt-nilily  as  an  abuse  of  Its  discretion  in  any 
other  respect.  The  action  of  a  trial  court  In 
nuy  matter  depending  upon  its  discretion  Is 
uot  conclusive,  though  It  Is  approved  by  by- 
>itanders,  or  even  by  witnesses  uuder  oath. 
Judicial  di8cretlon~-"di8cemere  per  legem"— 
to  only  the  appUoatitm  of  rules  of  law  to  the 


drcnmstances  of  the  case  In  wblcb  the  dto- 
cretion  Is  exercised;  and,  whuerer  a  Ques- 
tion depraids  upon  the  exercise  of  this  dis- 
cretion, It  to  as  o^ea  to  review  as  any  oUier 
question.  Aa  error,  however,  is  never  to  be 
presumed,  the  action  of  the  court  In  the  exer- 
cise of  its  discretion  must  be  assumed  to 
have  been  correct  and  the  burden  to  always 
upon  the  appellant  to  make  it  clearly  appear 
that  the  court  committed  mw;  otherwise, 
its  action  must  be  affirmed.  In  the  present 
case  die  court  was  called  upcm  to  determine 
the  amount  of  labor  that  had  been  rendered 
by  the  plafntiCTs  counsel  for  the  common 
benefit  of  all  parties  to  the  action,  and  fixed 
the  amount  of  compensation  to  be  allowed 
therefor  at  the  sum  of  f5,000.  WhUe  this 
would  appear  to  be  an  unusual  compensation 
to  be  allowed  tn  an  ordinary  action  of  parti- 
tion, and  while  the  amount  estimated  by  the 
several  witnesses  as  propa*  to  be  allowed 
varied  from  J2,000  to  ?15,000,  It  cannot  be 
said,  In  view  of  the  character  of  the  actlcm, 
the  time  occupied  in  Its  trial,  the  qnesUons 
presented  In  the  case,  the  value  of  the  pr<^- 
erty  involved,  and  the  services  shown  to  have 
been  rendered  by  the  plaintiffs  attorney,  that 
the  sum  fixed  by  the  court  Is  so  grossly  dls-' 
prop<MrtI(Miate  to  its  ralue  as  to  constitute  an 
abuse  of  its  discretion. 


incai.  an 

COBTJRN  T.  TOWSEND  et  al  (No.  15,246.) 

SAME  T.  BROOKS  et  al.  (No.  15,247.) 

SAME  V.  JOSSELYN  et  al.   (No.  15,248.) 
(Supreme  Conrt  of  CTalifornia.  Jane  26, 

CONOSMHATIOM  PKOCBBDIKOS  —  ACTIOX  ON  BoKD 

— CorsaEL  Fees. 

1.  No  action  lies  against  the  sureties  on  a 
coudemnetion  bond  for  damages  already  recov- 
ered in  an  action  of  trespass  gainst  the  ivin- 
dpal. 

2.  Counsd  fees  cannot  be  allowed  on  a  gen- 
eral JndRment  for  defendant  In  condemnation 

proceedings. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
Walter  H.  Levy,  Judge. 

Actions  by  T<oren  Cobum  against  M.  D. 
Towsend  and  others  on  bonds.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Afllrmed. 

Thornton  &  Merzbach*  for  arodlant  Fox 
&  KellofK,  Cor  resptmdeuts. 

McFARLAND,  J.  These  cases  are  sub- 
stantially alike,  and  will  be  considered  to- 
gether. Each  action  was  against  the  defend- 
ants as  sureties  upon  a  bond  In  certain  con- 
demnation proceedings.  The  bond  was  giv- 
en In  pursuance  of  an  order  of  the  court  in 
the  condemnation  proceedings  that  the  plain- 
tiff therein  miglit,  at  the  commencemout 
of  said  proceedings,  take  possession  ot 
lands  claimed  by  plaintiff  In  those  present 
actions  and  sought  therein  to  be  condemned, 
upon  giving  an  undertaking  as  provided  by 
section  1254  of  the  Code  of  CivU  Procedure 
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as  It  sttjofl  prior  to  1880.  The  conrt  In  each 
case  rendered  Judgment  for  defendants,  and 
plaintiff  appeals  In  each  case  from  the  judg- 
mentv  upon  the  Judgment  roll  alone. 

Th6  Judgments  must  be  affirmed.  In  the 
fltst  place,  the  proTlsion  of  the  Code,  and  of 
the  statute  which  preceded  the  Code,  un- 
der which  the  orders  for  possession  were 
made  In  the  condemnaUon  proceedings,  was 
held  to  be  and  was  unconstitutional,  and  the 
bonds  or  undertakings  here  sued  on  were 
Told.  Water  Works  t.  Sharpsteln,  50  Cal. 
284;  Sanborn  t.  Belden,  51  Cal.  266;  VUhac 
T.  Railroad  Co.,  53  Cal.  200.  In  the  second 
place.  It  is  found  by  the  court  that  plaintiff 
commenced  a  certain  action  against  Charles 
Goodall  and  others,  In  which  he  recovered 
damages  In  the  sum  of  |10,000,  which  was 
paid;  and  "that  the  said  damages  so  recover- 
ed by  the  said  plaintiff,  Coburn,  and  so  paid 
as  aforesaid,  cover  all  the  alleged  damages 
sued  for  In  this  action  and  otlicr  damages 
(except  the  counsel  fees  hereinbefore  stated), 
and  that  the  alleged  possession  and  trespass 
in  said  action  of  Cobnm  vs.  Goodall  covers 
and  includes  all  the  alleged  possession  and 
trespass  for  which  recovery  Is  sought  to  be 
had  In  this  suit,  and  that  said  damages  were 
recovered  by  the  said  plaintiff  upon  the  claim 
that  the  said  alleged  use  and  possession  named 
in  the  complaint  herein  as  being  held  against 
said  Coburn  was  really  and  In  fact  the  pos- 
session of  said  defendants  in  said  suit  of  Co- 
burn  vs.  Goodall."  This  being  so,  appeUant 
cannot  again  recover  from  the  sureties  what 
was  paid  by  the  principals.  As  to  the  coun- 
sel fees,  In  the  first  place,  It  does  not  appear 
that  they  were  withdrawn  or  were  not  liti- 
gated and  determined  In  the  case  of  Coburn 
T.  Goodall;  and,  in  the  second  place,  we  do 
not  know  of  any  law  that  allows  counsel  fees 
In  a  general  Judgment  for  a  defendant  In  a 
proceeding  for  condemnation.  Mitchell  v. 
Hawley,  TO  CaL  901,  21  Pac.  833.  We  see 
no  reason  for  a  reversal  of  the  Judgment 
The  Judgment  appealed  from  In  each  of  the 
above  cases  is  affirmed. 

DB  HAVEN  and  FITZGERALD,  JJ.  We 
concur  In  the  Judgment  on  the  second  ground 
dlscuved  In  the  ophilon  of  Mr.  Justice 
UcFABLAMD. 


108  Cal.  SH 

MCDOWELL'S  ESTATE  T.  HIS  OEBDIT- 
ORS.   CNo.  18,227.) 

(Siqveme  Court  of  California.  June  26,  1884.) 

HoHESTSAD— What  ComTmiTBS. 

A  building  used  primarily  as  an  hotel 
cannot  be  regarded  as  a  homestead,  thoagb  the 
owner  and  bis  wife  reside  there  for  the  purpose 
of  carrying  on  the  businesa.  35  Fac.  1031,  af- 
firmed. 

In  bank.  Appeal  from  superior  court,  Sis- 
kiyou county;  J.  S.  Beard,  Judge. 

In  the  matter  of  the  estate  of  J.  E.  Mc- 
Dowell, an  insolvent  debtor.   From  an  order 


refusing  to  set  apart  to  him  an  hotd.  as 
a  homestead,  he  appeals.  Affirmed. 
For  prior  report,  see  35  Pac  1031. 

Warren  &  Taytor  (T.  M.  Osmont,  of  coun- 
sel), for  appellants.  U  F.  Gohum,  for  re- 
spondent. 

PER  GURLUf.  Upon  further  considera- 
tion of  this  cause  in  bank,  we  are  satisfied 
with  tiie  conclusion  reached  by  department 
1  In  Its  opinion  fUed  March  2,  28M  (86  Foe. 
1031),  and.  for  the  reasons  stated  In  said 
opinion,  the  Judgment  and  order  aro^ated 
from  are  afflrmed. 


lOICal.  2» 

PEOPLE  et  a1.  t.  MARIN  COUNTY  et  al. 

(No.  16,42&> 
(Sapreme  Coxart  of  Calif omia.  June  26,  1894.) 

DSDICATIOK  0»  HlOHWlT  — BVIMNCE— EaBSHKNT 
AND  SbBTISIVT  EsT&TI— U8ROBK  IN  StaT>-D|- 

BBCTOKS  OF  STATB  PbIBOS— P0WSB8. 

1.  The  fact  that  the  board  of  directors  of 
the  state  prison  have,  by  tbe  constitution,  cbartfc 
of  the  prison,  does  not  aatfaotize  them  to  clnso 
a  public  bigrbway  passing  through  the  prison 
grounds  loecauae  it  facilitates  the  escape  of 
prisoners. 

2.  Evidence  that  the  owner  of  land  peti- 
tioned the  county  enperviHors  to  declare  a  road 
over  his  land  a  hishway;  that  the  board  dW  so, 
though  without  following  the  statutory  require- 
ments;  and  that  the  road  was  used  and  workpil 
by  tbe  pabllc  for  25  years  as  a  pablic  highway, 
—will  sustain  a  finding  that  there  was  a  dedf* 
catiot;  and  acceptance  of  the  road. 

3.  The  easement  which  the  public  has  in  a 
highway  does  not  merge  In  tbe  fee  of  the  servi- 
ent estate  when  acquired  by  the  state. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Marin  county; 
F,  M.  Angellottl,  Judge. 

Action  by  the  people  of  the  state  of  Cali- 
fornia on  the  Information  of  the  attorney 
general  and  others  against  the  county  of 
Marin  and  others.  There  was  a  judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Atty.  Gen.  Hart  (Aylott  R.  Cotton,  of  coun- 
sel), for  appellants.  Jas.  W.  Cochrane  and 
Hepburn  Wllkius,  for  respondents. 

SEARLS,  C.  This  action  Is  broufdit  by  the 
people  of  the  state  of  California  upon  the  In- 
formation of  the  attorney  general,  and  by 
W.  E.  Hale,  warden  of  the  state's  pi-Isun 
at  San  Quentln,  CaL,  and  the  board  of  state 
prison  directors,  as  plalntUSs,  against  tlic 
coimty  of  Marin,  the  supervisors  of  said 
codnty,  and  J.  Edwards,  as  road  master, 
defendants,  to  restrain  them  from  Interfer- 
ing with  certain  gates  and  obstructions 
placed  by  plaintiffs  upon  a  certain  road 
running  to,  upon,  and  across  the  state  prison 
grounds,  and  alleged  to  be  a  private  road. 
A  restraining  order  Issued  In  the  case.  De- 
feudants  answered,  averring  that  the  road 
from  San  Rafael  to  Point  San  Quentln  is  a 
public  highway,  and  runs  across  and  over 
the  premises  described  In  tbe  comslaln^  vis. 
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the  state  prison .  grounds,  and  admit  their 
Intention  to  remove  gates  and  obstructions 
therefrom.  The  cause  was  tried  by  the 
court  without  the  Int^ventlon  of  a  jury, 
written  findings  filed,  and  judgment  entered 
thereon  In  faror  of  the  defendants,  from 
which  judgment,  and  from  an  order  denying 
a  motion  for  a  new  trial,  plaintiffs  appeal. 

The  coiUTt  found,  among  other  things,  that 
the  state  of  California  Is,  and  ever  since 
the  25th  day  of  August,  1869,  has  been,  the 
owner  In  fee  of  the  tract  or  parcel  of  land 
described  In  tlie  complaint,  subject,  how- 
erer,  to  the  easement  or  right  of  way  In  the 
public  of  the  public  road  and  hlghw^ 
known  as  the  "County  Road."  leading  from 
8axi  Rafoel  to  Point  San  Quentln,  which  said 
road  runs  across  said  tract  of  land,  and 
whidi  said  road  is  now,  and  has  been  for 
over  35  years  last,  a  public  road  and  high- 
way of  the  county  of  Marin,  and  during  all 
of  said  times  has  been  used  and  traveled  by 
the  public  as  a  public  road  and  highway  by 
all  persona  traveling  from  tiie  town  of  San 
Rafoel  to  the  village  of  San  Quentln,  la 
the  county  of  Marin,  accept  that  In  the 
year  1891  and  January,  1892,  when  W.  B. 
Hale,  warden  of  the  state  prison  at  San 
Quentln,  Cal..  placed  gates  and  obstructions 
across  the  same;  that  the  said  county  road 
la  not,  and  never  was,  a  private  road,  bnt 
that  the  same  bas  been,  ever  since  the  year 
1854,  one  of  the  public  county  roads  of  Marin 
county. 

The  first  point  made  by  the  learned  coun- 
sel for  the  people  seems  an  extraordinary 
one.  It  is,  In  substance,  that,  conceding  the 
road  In  Question  a  public  highway,  running 
through  the  prison  grounds,  stUl,  as  the 
state  prison  Is,  by  virtue  of  section  1678 
of  the  Penal  Code,  under  the  charge,  con- 
trol, and  superintendence  of  a  board  of  di- 
rectors, consisting  of  the  governor,  lieu- 
tenant governor,  and  secretary  of  state, 
which  board,  under  section  2  of  article  10  of 
the  constitution,  it  Is  provided  shall  have 
charge  of  the  state  prison,  they  may,  when 
they  deem  it  expedient  in  the  control  of  the 
prison,  authorize  the  closing  of  the  road;  and 
the  board  having,  by  resolution,  ordered  the 
highway  dosed.  It  ceased  to  be  a  public  road. 
The  record  shows  that  the  state  Is  seised 
In  fee  of  a  tract  of  land  consisting  of  say 
150  acres,  bounded  in  part  by  the  Bay  of 
San  Francisco,  upon  which  the  state  prison 
is  constructed,  with  necessary  buildings  and 
walls  for  the  detention  of  prlsonei-s,  and  with 
dwellings,  guard  houses,  etc.,  for  the  accom- 
modation of  ofilcers,  guards,  and  attaches, 
across  which  tract  of  land  the  highway  In 
question  runs.  Under  the  allegations  of  the 
complaint  there  was  evidence  tending  to 
show  that  a  portion  of  the  prisoners  perform 
labor  and  render  services  outside  the  prison 
walls,  and  that  the  proximity  of  the  high- 
way, and  the  right  of  the  public  to  travel 
thereon,  enables  evil-disposed  persons  to  se- 
crete arms,  ammunition,  citizens'  clothing, 


opium,  ete..  upon  the  groimdat  wba«  there 

are  procured  by  prisoners,  and  by  means 
whereof  the  escape  of  prisoners  is  facilitated, 
and  the  good  order  and  discipline  of  the 
prison  endangered.  Conceding  all  these  ob- 
jections, and  It  Is  not  perceived  how  It 
strengthens  the  case  of  the  appellant  If 
the  road  In  question  Is  a  public  highway. 
It  Is  BO  by  virtue  of  having  been  dedicated 
to  the  public,  and  abandoned  as  such  by  B. 
B.  Buckelew,  the  owner  of  the  land  (under 
whom,  by  sundry  mesne  conveyances,  the 
state  holds  title),  about  1854,  and  by  reason 
of  having  been  accepted  by  the  public  and 
used  as  a  highway  long  before  any  title  vest 
ed  In  appellant  The  authority  to  close  up, 
and  alter  public  highways  outside  of  munic- 
ipalities Is  conferred  upon  the  board  of  super- 
vlsora  of  the  several  coxmtles  of  the  state, 
and  can  only  be  exorcised  through  the  Instm- 
mentalltles  and  In  the  mode  prescribed  by 
law.  The  easement  of  the  public  In  and  to 
a  public  highway  Is  as  sacred  as  any  other 
property  right,  and  cannot  be  divested  by 
the  action  of  the  owner  of  the  aervlent  tene- 
ment in  which  It  exists.  No  power  Is  given, 
either  by  our  constitution  or  laws,  to  the 
board  of  prison  directors,  to  abolish  public 
highways.  The  Bay  of  Ban  Francisco  and 
the  highway  In  question  may  each  afford  op- 
portunities for  evil-disposed  persons  to  come 
within  proximity  to  the  prison  for  nefarious 
purposes;  and  the  prison  authorities  bad  as 
much  authority  to  Interdict  travel  npon  the 
one  as  the  other;  In  other  words,  It  can  do 
neither.  It  follows  that  the  Judgment  Is 
supported  by  the  findings.  We  think  the  mo- 
tion for  a  new  trial  was  properly  overruled. 

The  only  question  of  practical  importance 
relates  to  the  sufficiency  of  the  evidence  to 
sustain  the  findings  of  dedication  of  the  road 
as  a  public  highway  by  B.  R.  Buckelew, 
the  owner  of  the  land  over  which  It  passed, 
and  its  acceptance  by  the  public,  or  by  the 
constituted  authorities  of  Marin  county. 
Dedication  is  the  setting  apart  of  laud  for 
the  public  use,  and  an  essential  requisite  to 
its  validity  Is  that  It  must  be  of  such  a  char- 
acter as  to  conclude  the  owner.  There  are 
two  kinds  of  dedication,  viz.  statutory  and 
common-law  dedication.  Of  statutory  dedi- 
cation notiiing  will  be  said  beyond  stating 
the  general  rule,  which  Is  that;  in  order  to 
constitute  a  valid  statutory  dedication,  the 
provisions  of  the  statute,  whatever  they  may 
be,  must  be  substantially  compiled  with. 
Common-law  dedications  are,  for  convenience 
of  description,  frequeutiy  subdivided  by  law 
writers  Into  two  classes,— express  dedications 
and  Implied  dedications.  The  substautial 
difference  between  the  two  consists  In  the 
mode  of  proof.  In  the  former  case  the  In- 
tention to  appropriate  the  land  to  public  use 
Is  manifested  by  some  outward  act  of  the 
owner  manifesting  his  purpose,  while  in  the 
latter  it  is  usually  by  such  acts  or  conduct 
not  dlrecUy  manifesting  the  intention,  but 
from  which  the  law  will  Imply  the  Intent 
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In  Wausb  Leech,  28  in.  488,  It  wu  saldt 
TTbe  anthoritlea  show  that  dedication!  have 
^ees  established  In  CTery  conceivable  way 
by  -wbictx  the  Intention  of  the  party  conld  be 
manifested.'*  And  It  may  be  said  generally: 
*^  the  donor's  acts  are  sncb  as  indicate  an 
intention  to  appropriate  the  land  to  the  pub- 
lic use,  then,  upon  acceptance  by  the  pobUc, 
the  dedication  becomes  complete.'*  Blllott, 
Roads  &  S.  p.  92.  The  Question  of  Intent 
ts  paramount,  and,  without  such  Intent  ex- 
pressly aiv>eaiB,  or  can  be  fiUrly  inferred 
from  the  acts  of  the  donor,  fliere  Is  no  ralld 
dedication.  TanSng  to  tiie  evidence  set  ont 
In  the  record,  and  It  appears  that  In  1854 
B.  R.  Buc^elew  owned  tlie  land  described 
In  tbie  complaint*  and  had  a  sawmill  at  Pt^t 
San  Qnentln;  that  he  needed  a  road  to  get 
to  it,  and  that  this  road  was  laid  out  and 
graded  fxom  the  town  of  San  Rafael  to  Point 
San  Quentin  In  1854  or  earBer,  and  was  ttie 
only  traveled  road  between  Hie  two  points, 
and  was  nsed  by  the  public  generally.  The 
widow  of  B.  R.  Bucfcelew  testified  as  follaws: 
"My  husband  always  Intended  It  ftnr  a  pub- 
lic road.  He  said  so  before  the  year  180S." 
And  again:  "He  always  intended'  a  road 
there,  and  he  was  obliged  to  have  one  to  get 
to  the  sawmill.  *  *  *  He  wanted  It  as 
a  pablic  road,  so  that  evvy  one  coi^d  trJ^T^ 
on  It"  William  Patton  testified,  hi  sub- 
stance, that  in  1868  the  road  was  a  good 
wagon  road,  over  which  the  stages  from 
Pobit  San  Quentlii  ran  to  Sao  Bafael;  that 
It  waa  graded  so  tba.t  two  teams  could  pass, 
and  was  called  the  "County  Road."  A  num- 
ber of  other  witnesses  had  known  the  road 
rinee  1S70  as  a  pObUe  hl^w«^.ki  diarge 
of  the  county  olOoen^  who  kept  Itiin  repairs, 
bnllt  brldgM,  colvarti,  etc.  Convicts  from 
the  prison  worked  on  it  uftder  the  road  over- 
seer, worldng  out  the  poll  tax  of  the  ofllbers 
and  attaches  of  the  prison.  There  was  also 
evldenoe  tending  to  show  that  prior  to  Au- 
gust 6,  1855,  B.  B.  Buekelew  filed  with  the 
board  of  snpervlBors  a  petition  asking  that 
the  road  be  declared  a  public  hlghwi^.  This 
petition  was  Imt  w  mislaid.  On  the  6th  day 
of  August,  1855.  an  order  appears  in  the  rec- 
ord of  the  board  of  snpervISMS  redtrng  the 
petition  of  Buckdew  for  this  road  froA  Point 
San  Quentin  to  Ban  Rafad  as  being  pre- 
sented. On  February  4.  1866,  the  board  of 
supervisors  of  Marin  county  entered  an  order 
in  their  records,  which  recites  that,  in  pursu- 
ance of  the  petition  of  a  large  numbinr  of  the 
dtisms  of  Harln  county,  praj^ng  fbr  a  pub- 
lic road  between  the  town  of  San  Bafad  and 
the  state  prison  In  said  counts,  etc,  it  appear-. 
Ing  that  a  public  road  Is  necessary  and  im- 
portant for  the  convenience  of  the  citizens  of 
said  county,  "It  Is  hereby  ordered  by  said 
board  of  supervisors  that  the  "vad  now  lead- 
ing from  San  RaAiel  to  said  mate  prison  be 
and  the  same  Is  hereby  declared  to  be  one  of 
the  public  roads  and  higbways  of  said  coun- 
ty.*! The  OTder  required  the  county  surreyor ; 
to  sorvey  the  road,  and  appointed  vtei\  sm; 


also  that  a  copy  of  Ihe  order  be  snrr4  vpom 
said  Bucfkdew  f orth^th,  ''to  ascertalti  wheth- 
er he  has  any  objections  to  the  above  road.** 
The  road  was  surveyed  1^  the  county  sup- 
veyw,  who  shortly  afterwards  saw  Bad:e> 
lew,  and  told  him  what  he  had  done,  where- 
upon the  latter  said  it  was  all  light  The 
field  notes  ot  this  survey  were  recwded  in 
the  office  of  the  county  surv^or,  but  so  far 
as  appeared,  no  plat  was  ever  recOTded. 
That  the  general  public  used  the  road  as  a 
puhHc  highway  la  established  by  the  evidence 
beyond  reasonable  donbt  It  Is  said  that  all 
of  this  testtaxmy  ftUla  to  establish  a  statu- 
tory dedication  of  the  highway.  Tbin  may 
be  conceded,  bnt  *1n  many  Instances  a  dedl- 
caUon  Invalid  as  a  statutory  one  will  be 
a  good  commcm-law  dedication."  Blllott 
Boads  &  S.  pp.  85,  86.  When  Budielew  petl* 
Honed  the  board  of  supervisors  to  declare 
the  road  a  highway,  if  waa  evidence  of  an 
Intent  on  his  part  to  dedicate  it  to  the  public 
use;  and  when  the  board  of  supervisors  so 
decided  It  although  tbe  proceedbig  was  ndt 
accompanied  by  all  tbe  forms  required  by  tbe 
statute  to  ccnstltnte  It  a  highway  in  a  statu- 
tory sense,  still  It  was  evidence  of  an  ac- 
ceptance by  the  board  for  the  public  as  such 
highway;  which  evidence,  coupled  with  its 
uses  for  a  highway,  and  Its  Improvement  as 
such  by  public  auQiortty,  fs  ample  to  support 
an  acceptance.  Elliott  Boads  ft  S.  pp.  li5- 
11&  SecHon  2619  of  the  Political  Code,  as 
It  existed  prior  to  Fetouary  28,  1883,  ivbvid- 
ed  that  "all  roads  used  as  sticb  for  a  perlo<l 
of  more  tiian  five  years  are  highways."  In 
Bolger  V.  Foss.  66  Cal.  250,  8  Pac.  871,  Oils 
court  said,  alluding  to  the  section  quoted 
supra:  "This  Is  more  tiian  a  dedarat6ry  law 
to  the  effect  that  the  fact  of  use  of  a  road  as 
a  public  road  for  more  than  five  years  shall 
be  evidence,  prima  fade  or  conclusive,  of 
dedication  by  the  owners  of  the'  lands 
through  which  ft  runs.  It  Is  In  thd'  nature 
of  a  statute  of  limitations,  which  gives  to 
the  public  the  right  to  use  tbe  road  as  k 
highway,  In  case  it  has  been  so  used."  Since 
1883,  section  2618  Of  the  Political  Code  reads 
as  follows:  "In  all  the  counties  of  this  state 
public  highways  are  roads,  streets,  aHeyS, 
lanes;  courts,  places,  trails  find  bridges,  laid 
ont  or  erected  as  such  by  tbe  public,  or  if 
laid  out  or  erected  by  otliers,  dedicated  or 
abandoned  to  the  public,  or  miadc  such  In 
actions  for  tbe  partition  of  real  property." 
In  any  view  we  take  of  the  case,  th6  evi- 
dence In  support  of  the  findings  establishes 
tbe  fact  tbaJt  the  road  In  question,  as  early 
as  1856,  was  dedicated  as  a  public  highway 
and  accepted  by  the  public  as^uch,  and  by 
their  agents,  the  superFisors  of  the  county 
of  Marin,  and  ever  since  has  remained,  and 
now  Is,  a  public  highway. 

The  objection  that  It  Is  not  shown  to  have 
any  specific  width  Is  without  force  in  this 
action,  which  involves  no  question  as  to  l^s 
width,  or  of  encroachment  upon  It  as  a  high- 
way, but  the  simple  question  whether  It  Is 
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in  fact  a  highway'  It  mar  be  said,  how- 
erer,  that  wbo'e  the  right  of  the  public  Is 
acquired  bj  user,  the  boundaries  of  the  road 
are  geno'allr  ascertained  by  reference  to  the 
user.  Where  there  Is  a  statute  fixing  the 
width  of  all  highways,  it  has  been  sold  that 
the  dedication  to  the  purpose  of  a  highway 
will  be  presumed  to  be  the  width  fixed  by  the 
statute;  and,  where  discretion  is  given  to 
certain  officers  to  determine  the  width  of  a 
highway,  such  discretion  will  not  be  inter- 
fered with,  except  In  cases  of  fraud  or  op- 
pression. Humboldt  Co.  T.  Dinsmore,  75  CaL 
604,  17  Pac.  710. 

So,  too,  the  theory  is  advanced  that  when 
in  1869  the  state  became  the  owner  of  the 
land  over  which  the  road  Is  located,  the  ease- 
ment. If  any,  which  previously  existed  there- 
in being  in  the  state,  was  merged  in  the  es* 
tate  which  the  state  acquired  to  the  land. 
As  applied  to  the  law  of  real  property,  it 
may  be  stated  aa  a  general  rule  that  where 
a  greater  estate  and  a  lesser  coincide  and 
meet  in  one  and  the  same  person  in  the  same 
right,  without  any  Intermediary  estate,  the 
lesser  Is  Immediately  annihilated,  or,  In  the 
law  phrase,  is  said  to  be  merged— that  Is,  sunk 
or  drowned— in  the  greater.  In  equity  the 
rule  is  diCTerent  Rumpp  v.  Oerkens,  59  Cal. 
496.  If  a  trustee  holds  a  leasehold  estate  In 
a  piece  of  land  in  trust  for  A.,  or  in  trust  for 
a  specific  purpose,  and  should  receive  a  con- 
veyance of  the  reversion  in  the  same  land  in 
his  own  right  or  In  trust  for  B.,  It  could  not 
be  said  the  leas^old  estate  was  merged,  be- 
cause they  would  not  vest  in  the  same  right 
In  the  present  case.  If  it  can  be  said  the  state 
holds  the  easement  to  all  the  highways  with- 
in its  boundaries,  which,  under  our  statutes, 
cannot,  we  tlilnk,  be  upheld,  still,  if  It  does 
80  hold,  It  IB  as  the  representative  of  the 
people  and  In  tmat  fbr  the  objects  of  their 
creation,  via.  to  enable  the  people  to  pass 
and  repaaa  over  anch  roads  at  wlU;  and  such 
eaaementa  are  not  held  In  the  same  right  as 
the  titte  of  the  ataite  to  lands  which  It  has 
pnndiased.  To  attempt  to  apply  the  doctrine 
of  mergor  to  such  a  case  is  to  wreat  It  from 
the  objects  of  its  creation  and  e^tence.  In 
strictneBs,  all  public  highways  belong  to  the 
state,  which  tuAAa  them  tor  public  use  sub- 
ject to  legislative  control.  In  this  common- 
wealth th^  custody  and  control  outtide  of 
munldpalltiM  ia  confided  to  the  a<q>erviBors 
of  the  several  conntlea  In  whldi  they  are 
located.  The  legislature  m^,  by  general 
statute,  legislate  in  referraice  to  them.  It 
baa  provided,  by  section  2621  of  the  Political 
Code,  that  "a  road  ItUd  out  and  worked,  and 
used  aa  provided  in  this  chapter,  shall  not  be 
vacated  or  (»ase  to  be  a  highway  until  so 
ord»ed  by  the  board  of  supervisors  of  the 
oountT*  in  which  said  road  may  be  located." 
nils  statute  la  binding  i^on  the  state  aa  well 
as  individuals.  The  general  rule  la  that 
"whoever  takra  an  eatate  upon  which  a  serv- 
itude has  been  Imposed  holds  it  subject  to 
the  same  sorvitude,  and  In  the  same  man- 


ner, as  it  was  held  by  his  grantor."  Washb. 
Easm.  p.  7.  In  Flagg  v.  Flagg,  16  Gray, 
175,  it  was  said  that  a  private  way,  estab* 
Ushed  under  a  Massachusetts  statute  for  the 
use  of  one  or  more  individuals  of  a  town  or 
proprietors  therein,  is  not  discontiDued  by  the 
unity  In  one  person  of  title  to  and  possession 
of  all  the  land  through  which  the  road  is  lo- 
cated. The  reasons  for  a  like  doctrine  In 
case  of  a  public  highway  In  which  the  gen- 
eral public  has  an  interest  are  even  stronger. 

The  objections  to  evidence  are  either  un- 
tenable or  relate  to  testimony  which,  upon 
the  finding  that  the  road  in  question  was  and 
Is  a  public  highway,  are  wholly  unimportant 

The  question  of  costs  need  not  be  consid- 
ered, for  the  reasons:  (1)  The  record  falls 
to  show  any  objection  to  costs,  if  any  were 
allowed  by  tbe  court,  either  before  or  after 
Judgment;  and  there  is  no  bill  of  exceptions 
showing  any  ruling  upon  the  question  of 
costs.  (2)  While  the  court  below  found  as  a 
conclusion  of  law  that  the  defendants  were 
entitled  to  costs,  tbe  Judgment  docs  not  In- 
clude costs,  and  It  may  well  be  that  defend- 
ants waived  the  recovery  thereof.  The  Judg- 
ment and  order  appealed  from  should  be  af- 
firmed. 

We  concur:  VANOLIEP,  a;  BBLCHBR,  G 

PER  OURIAH.  For  the  reasoiu  given  In 
the  foregoing  oi^nlon,  the  Judgment  and  or^ 
der  appealed  from  are  affirmed. 

(US  OU.  »6> 

In  re  HUMT.  <No.  21,143.) 
(Bopreme  Oourt  itt  Oallfomla.  July  8;  1894.) 

CoBTODT  or  Childrrk. 
The  tether  and  mother  bdng  the  nat- 
ural guardians  of  a  child,  can  only  he  deprived 
of  the  cnstody  at  its  person  by  a  proceeding  no- 
der  Civ.  Code,  }  208. 
In  bank. 

Application  for  habeas  corpus  by  Henry 
Hunt  in  behalf  of  Henry  Hunt  and  Lizzie 
Hunt  hia  minor  children.  Granted,  and 
children  discharged  from  custody. 

John  B.  Aitken,  for  petitlooer.  Mr.  O'Qnr 
dy,  for  req^ondent 

PER  CURIAM.  The  children  above  nam* 
ed  having  been  brought  before  the  court  by 
writ  of  habeas  corpus,  and,  the  court  being 
fully  advised  as  to  the  matter,  it  Is  hereby 
ordered  that  said  minor  children  be  dischar- 
ged from  the  custody  of  »ank  Kane,  and  re- 
stored to  the  custody  of  the  petitioner.  Hie 
father  and  mother,  being  the  natural  guard- 
ians of  a  child,  can  be  deprived  of  the  cus- 
tody of  its  i>erson  only  by  a  proceeding  under 
section  203  of  the  Civil  Code.  Tbe  pro- 
ceeding by  which  the  superior  court  has  com- 
mitted these  children  to  the  custody  of  a 
stranger  is  wholly  unauthorized. 

OAROUTTE.  J.  I  concur  In  the  Judgment 
but  am  not  prepared  to  coincide  with  tbe  mar 
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Jority  of  the  court  upon  the  Important  ques- 
tion stated  In  the  last  clause  of  the  forego- 
ing oi^nlon  without  an  opp<nrtuiLlt7  tot  fur- 
ther examination. 


DUUN  T.  PACIPIC  WOOD  &  GOAL  00.  et 

al.  (No.  19.251.) 
<Bliiwnne  Court  of  California.  July  6,  1S94.) 
Cor PORATToss— Election  or  Prbsidbkt. 
Since  CIt.  Code.  §i  307,  312,  provide 
that  la  a  corpora tion  eleetloa  OTery  stockholder 
nnat  Tote  tiis  shares  fa  person,  at  by  proxy  in 
writinf,  a  iHresldent  of  a  corporation  cannot  en- 
force averlml  agreement  by  the  stockholders  that 
he  shall  coDtiune  as  president  for  two  years 
loiwer,  the  agreement  proTiding  no  way  for  its 
enforcement.  Beatty,  C.  J.,  dissenting. 

In  bank.  Appeal  superior  court,  San 
Diego  comity;  W.  U  Pierce,  Judge. 

Action  toy  B.  G.  Dnlln  against  the  Padflc 
Wood  &  Coal  Company  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Afllrmed. 

For  opinion  In  departmoit,  see  85  Pac. 
1045. 

D.  L.  Withlngton  and  Works  &  Works,  for 
appellants.  Y.  E.  Shaw  and  ConkUn  & 
Hughes,  for  respondent. 

PER  CURIAM.  Upon  further  consldera- 
tkrn  of  this  case  In  bank,  we  are  satisfied 
with  the  opinion  rendered  In  department 
433  Pac.  1045),  and,  with  the  conclusion 
therein  reached,  and  for  the  reasons  given 
In  said  opinion,  the  Judgment  la  affirmed. 

BEATTY,  0.  T.   I  dissent 


103  Cal.  «r;  4  Cal.  Cnrep.  «7S 
LANGASXEB  et  aL  t.  MAXWELL  et  al. 
(No.  15,017.) 
<Sapr8ine  Court  of  Oallfomia.  Jane  12, 1804.) 
Nones  np  Appeal. 
Under  Code  CIt.  Proc.  fi  940,  providing 
that  notice  of  appeal  must  be  served  on  every 
"adverse  party,' an  appeal  (in  an  action  by  a 
«nbcontract(H-  against  the  original  contractor  and 
rhe  landowner  to  enforce  a  mechanic's  lien)  by 
«he  landowner  from  a  judgment  ordering  the 
sale  of  the  land  (any  deficiency  to  be  docketed  as 
a  personal  judgment  against  the  contractor) 
win  be  dismissed  where  no  notice  thereof  Is 
served  oo  the  contractor. 

Department  2.  Api>eal  from  superior  court, 
city  and  county  of  San  Francisco;  Eugene 
R.  Garber.  Judge. 

Action  by  J.  H.  Lancaster  and  others 
against  Thomas  Maxwell  and  C.  B.  Gregory. 
There  was  a  Judgment  for  plalnUffs,  and  de- 
fendant Gregory  appeals.  Dismissed. 

Ash  &  Mathews,  for  appellant.  Wlcldlffe 
Matthews  and  A.  D.  Lemon,  for  respondents. 

McFARLAND,  J.  This  is  an  action  to 
foreclose  certain  meclianlcs'  Hens.  Defend- 
ant Gregory  Is  the  owner  of  the  buildings  in- 
Tidved,  and  defendant  Maxwell  was  the 


original  contracter.  Both  defendants  suf- 
fered default  The  liens  sued  on  grew  out 
of  labor  and  materials  done  for  and  furnish- 
ed to  the  contractor.  Maxwell  By  the 
Judgment  it  was  decreed  that  the  land, 
buildings,  etc.,  of  Gregory  be  sold,  and  the 
porcecds  appropriated  to  the  payment  of  the 
amounts  found  due  upon  the  liens,  and  that 
if  such  proceeds  should  not  be  sufficient  to 
pay  all  the  liens  "the  deficiency  thereof  shall 
be  docketed  as  a  personal  Judgment  against 
said  defendant  Thomas  Maxwell."  The  de- 
fendant Gregory  appeals  from  the  Judgment 
and  also  from  an  order  denying  her  motion 
to  set  aside  her  default,  made  upon  the 
grounds  of  surprise,  excusable  neglect,  etc. 
The  notice  of  appeal  was  not  directed  to  or 
served  upon  the  codefondant.  Maxwell,  and, 
for  that  reason,  respondents  move  to  dismiss 
the  appeal. 

The  court  did  not  abuse  Its  discretion  in 
refusing  to  set  aside  the  default;  and  while 
we  have  looked  through  the  transcript  and 
briefs,  and  see  no  reason  why  the  judgment 
should,  under  any  view,  be  reversed,  It  is  not 
necessary  to  discuss  the  other  points  suggest- 
ed, because  we  think  that  the  appeal  shotdd 
be  dismissed.  A  notice  of  appeal  must  be 
served  on  every  "adverse  party."  Section 
940,  Code  Civ.  Proc.  And  adverse  parties 
are  those  who  are  "interested  In  the  judg- 
ment, and  would  be  affected  by  its  reversal." 
O'Kane  t.  Daly,  63  Cai.  319.  "Every  par- 
ty whose  interest  In  the  subject-matter  of  the 
appeal  is  adverse  to,  or  will  be  affected  by, 
the  reversal  or  modification  of  the  judg- 
ment or  order  from  which  the  appeal  has 
been  taken,  is,  we  think,  an  'adverse  par- 
ty' within  the  meaning  of  these  provisions  of 
the  Code,  Irrespective  of  the  question  whefli- 
er  he  appears  upon  the  face  of  the  record  in 
the  attitude  of  plaintiff  or  defendant  or  In- 
tervener." Senter  v.  De  Bemal,  38  Cal.  687. 
And  it  is  quite  clear  that  In  the  case  at  bar 
the  Interest  of  Maxwell  would  be  "affected 
by  the  reversal"  of  the  judgment  Appel- 
lant seeks  particularly  a  reversal  of  that 
part  of  the  Judgment  which  decrees  her  prop- 
erty to  be  sold  to  satisfy  the  liens,  and  It  Is 
apparent  that  such  reversal  would  be  ad- 
verse to  the  interest  of  MaxwelL  The  appeal 
is  dismissed. 

We  concur:  DB  HAVEN,  J.;  FITZGERr 
ALD,  J. 


IM  Cal.  in 

PEOPLE  V.  STOKES.    (No.  21,068.) 

(Supreme  Court  of  California.    June  23,  1894.) 

Ckiminal  Jurisdiction  —  Division  or  County  — 
ErpRCT  OR  Pending  PROSBiX'TioH — Hiscondi-ct 
or  Jc'RT— Rkadino  Newspapir  Articles. 

1.  Where,  after  a  prosecotion  is  com- 
menced, the  par*"  of  the  county  in  which  the 
offense  was  committed  is  organized  into  a  new 
county,  such  new  county  has  jurisdiction  ot  the 
offense,  the  prosecution  In  the  old  county  hav- 
ing be«i  dismissed. 

2.  Whors  the  jury,  after  retiriDg  to  ddib- 
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crate  on  a  rerdlet  read  newspaper  statementfl 
that  two  men  wilt  hang  the  jnry,  that  th^r 
ldentit7  Is  known  to  the  public,  and  that  at- 
tempB  were  made  to  cwropt  the  jury,  the  ver- 
dict will  be  set  aside. 

In  bank.  Appeal  from  superior  court, 
Kings  conaty;  Justin  Jacobs,  Judge. 

Elta  Stokes  was  convicted  of  grand  lar- 
ceny, and  appeals.  Berersed. 

Horace  I*  Smith,  for  appelant  W.  H.  H. 
Hart.  Atty.  Gen,,  and  M.  1^  Shor^  Dlst 
Atty.,  tor  the  Feopl& 

GABOtJTTE,  J.  The  defendant  was  char- 
ged with  rohboy,  alleged  to  have  been  com- 
mitted at  Armona  on  March  2,  1893.  He 
was  convicted  of  grand  larceny,  and  appeals 
from  the  Judgment  and  order  denying  his 
motlim  for  a  new  trial  Upon  March  2,  1893, 
the  date  of  the  alleged  crlm^  Armona  was 
in  Tolare  .  county.  On  May  29.  1893,  the 
county  of  Elnga  was  organised  oat  of  a  por- 
tion of  Tulare  county,  and  Armona  is  now, 
and  has  been  since  that  time.  In  the  county 
of  Kings.  The  defendant  contends  that  the 
snp^lor  court  of  Kings  county  had  no  juris- 
diction over  the  alleged  offense,  and  for  that 
reasw  the  judgment  of  conviction  la  void. 
He  raised  the  question  in  the  court  below 
upmi  motion  to  dismiss  the  proaecntton  for 
want  of  jurisdiction,  and,  on  the  bearing  of 
his  motion,  supported  It  by  evidence  show- 
ing that  before  the  organization  of  Kings 
comity  there  was  commenced  In  the  superior 
court  of  Tulare  county  a  prosecution  for  the 
Id^tlcal  offense  charged  in  tbUi  case,  which 
prosecution  was  pending  In  said  court  at 
the  date  of  the  organization  of  said  Kings 
cormly.  The  prosecution  In  Tulare  county 
was  dismissed  ,  prlw  to  the  Inception  of  crim- 
inal proceedings  against  the  defendant,  up- 
on wUcb  he  was  subsequently  convicted  in 
Kb^  coun^.  Has  the  accused  been  tried 
and  convicted  In  the  proper  conn^?  We 
find  no  case  directly  in  point  upon  the  ques- 
tion here  involved.  The  authorities  all 
agree  tbat  the  newly-created  county  has  ju- 
risdiction of  a  defendant  charged  with  the 
commission  of  an  offense  prior  to  the  cre- 
ation of  the  new  county,  and  upon  territory 
within  Its  boimdary  lines.  But  the  qustion 
of  jurisdiction  seems  never  to  have  arisen 
where  a  pcosecution  was  actually  pending 
at  the  time  the  new  coimty '  was  created. 
As  supporting  the  general  principle  above 
stated,  see  UcElroy  v.  State,  13  Ark.  708; 
Murrah  v.  State,  51  Miss.  675;  State  v. 
Bnnker,  3S  Kan.  737,  17  Pac.  ^1;  State  v. 
Jones.  9  N.  J.  Law,  357;  State  v.  Donald- 
son. 3  Ilclsk.  48;  Blsh.  Cr.  Proc.  S  49.  We 
do  not  think  that  the  fact  of  an  existing  pros* 
ccutlon  against  the  defendant  In  Tulare 
county  at  tbe  date  of  the  creation  of  the 
new  county  of  Kings  causes  any  exception 
to  the  general  rule  declared  In  the  foregoing 
authorities.  At  the  time  the  accused  was 
tried  and  convicted,  no  proceedings  were 
pending  against  him  In  Tulare  cotmty,  and 


we  are  unable  to  see  that  he  occupied  any 
different  p<»ltlon  than  If  there  had  never 
been  any  prosecution  begun  In  tbat  county. 
Possibly,  a  judgment  of  conviction  under  the 
first  prosecution  would  have  been  a  valid 
and  legal  Judgment  U.  S.  v.  Dawson,  15 
How.  467,  but,  even  conceding  soch  to  be  the 
fact,  It  does  not  follow  that  the  mere  cir- 
cumstance of  the  existence  of  a  pending 
prosecution  at  the  date  of  the  creation  of  the 
new  county  (which  was  subsequently  dis- 
missed) Is  a  bar  to  a  second  prosecution. 
Why  should  it  bef  In  the  absence  of  the 
first  prosecution.  It  Is  conceded  that  the  new 
coun^  was  the  proper  coimty  tor  trial:  yet, 
under  the  first  fwosecntJon,  It  Is  not  clalmM 
that  the  defendant  was  dther  acquitted  or 
convicted.  Cor  it  Is  perfiectly  apparent  that 
jeopardy  did  not  attach.  He  now  stands 
b^ore  the  court  exactly  as  If  no  proceedings 
were  ever  taken  against  him  in  Tnlare  oonn- 
ty.  If  the  superior  court  of  that  coimty  bad 
no  Jurisdiction  to  try  the  defendant,  thai, 
beyond  question,  the  prosecution  and  convic- 
tion were  properly  had  in  Kings  connty; 
and,  If  the  supolor  court  of  Tolare  county 
had  Jurisdiction  of  the  offense  and  tbe  de- 
fendant, it  had  jurisdiction  for  all  ptuiwses, 
and  consequently  it  had  tbe  power  to  dis- 
miss the  pT0SMuU<m  and  dlacharge  the  de- 
fendant Tbe  fact  that  the  court  may  have 
made  the  order  vpon  InsufDdent  grounds, 
and  thus  have  committed  error  in  so  doing 
(which  is  not  conceded).  Is  foreign  to  the 
question.  The  dismissal  of  the  case  was  a 
matter  within  the  power  of  the  court,  and 
the  order  of  dlsmlsail,  as  far  as  tbe  defend- 
ant Is  concamed,  was  as  effecti^  as  UtouEdi 
made  upon  the  moat  Inoontestible  ground. 
We  see  no  cause  of  comidalnt  upon  bis  part 
He  has  t)een  deprived  of  no  constitutional 
right  He  baa  had  a  speedy  and  public  trial 
by  an  impartial  ifury  selected  from  tbe  coun- 
ty Including  the  torritory  upon  which  the 
crime  was  committed.  Indeed,  the  defend- 
ant la  &vored  in  tUs  respect,  for  he  has 
been  tried  by  a  jury  selected  from  a  vicinage 
much  more  restricted  than  If  the  trial  had 
been  bad  In  the  county  wh«w  the  original 
prosecution  was  begun. 

2.  It  is  inidsted  tliat  a  new  trial  should 
have  been  granted  because  of  mhKondnct  of 
the  jury  after  they  bad  retired  to  deliberate 
upon  their  verdict  The  misconduct  charged 
consisted  in  the  ]iU7  reading  from  a  local 
newspniw^  an  article  containing  a  report  of 
some  of  the  evidence  In  tlie  case,  given  at 
the  trial,  which  Included  a  matter  of  evi- 
dence the  court  had  rejected  as  inadmissi- 
ble, and  also  contained  Intimations  that  two 
of  tbe  Jurors  had  been  comiptcd.  The  evi- 
dence bearing  upon  tbe  question  was  given 
by  the  officer  in  charge  of  the  Jury.  No 
contrary  showing  was  made  by  tbe  affidavits 
of  Jurors  or  otherwise.  Indeed,  conceding 
that  the  article  was  read  by  them,  they 
oould  make  no  showing  that  would  relieve 
them  of  tbe  effects  of  theb:  own  misconduct 
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A  juror  Is  not  allowed  to  aaj:  "X  ftcknowl- 
ed£e  grave  misconduct.  I  recelTed  ctI- 
dence  without  the  preseoce  »t  the  court 
But  those  matters  had  no  Influence  upon  my 
mlud  when  casting  my  Tote  In  the  jury 
room."  The  law,  In  Its  wisdom,  does  not 
allow  a  juror  to  purge  himself  In  that  way. 
It  was  said  In  Woodward  t.  Leavltt,  lOT 
Mass.  4C6:  "But  where  evidence  has  been 
Introduced  tending  to  show  that  without 
authority  of  law,  but  without  any  fault  of 
either  party  or  his  agent,  a  paper  was  com- 
municated to  the  jury  which  might  have  In- 
fluenced thehr  minds,  the  testimony  of  the 
Jurors  Is  admissible  to  disprove  that  the  pa- 
per was  communicated  to  them,  though  not 
to  ahow  whether  it  did  or  did  not  Inflooice 
their  delib^atlons  and  decisions.  A  jury- 
man may  testify  to  any  facts  bearlnc  npoa 
the  question  of  the  existence  of  the  disturb- 
ing inflnence»  but  he  cannot  be  pennltted 
to  teatl^  how  far  that  influence  operated 
vjftai  his  mind."  There  are  Intimations  In 
tbe  cases  of  Petvle  T.  Ooldenson,  76  CaX, 
328,  19  Pae.  101,  and  People  t.  Murray.  85 
GaL  850,  24  Fac.  666,  tending  to  oppose  the 
foregoing  views,  but  thcj  do  not  express 
the  lav.  The  article  of  which  complaint  is 
made  had  ttie  following  heading:  *vrhe 
Stokes  Case— Third  Day  of  the  Armona  Rob- 
bery TMal— tTndashcilff  Hall  Testlfles  about 
the  FlftT-DoUar  SUver  Certificate— A  Con- 
densed Report  of  the  THal— A  Hung  Jury 
Intimated— Colonel  Maznma*s  Presence." 
Tlie  article  cont^odes  as  follows:  *?t  is  cur- 
ttnOs  reputed  on  the  streets  that  the  Jury 
win  fan  to  bring  in  a  verdict,  and  that  two 
men  will  hang  tbs  Jury.  It  is  also  believed 
that  the  two  men  are  .known,  and  that  the 
whereabouts  of  'Colonel  Mazuma'  are  also 
known.**  It  Is  exceedingly  mifOrtanate  that 
a  newspapOT  shoiUd  publish  such  an  artlde 
pending  the  trial  of  an  important  criminal 
cose.  Newq>aps  comments  of  ttds  charac- 
ter  are  wen  odoilated  to  interfere  with  the 
doe  and  propo-  administration  of  justice. 
Tbo  jurors  should  not  have  read  the  article. 
The  newspaper  should  not  have  published  it. 
^e  publication  of  soch  articles  during  the 
pendency  of  impmtant  trials  serves  no  good 
purpose  but,  on  the  contrary,  tends  to  im- 
j>ede  and  adulterate  the  stream  of  justice. 
This  article  results  In  giving  a  defendant  a 
new  trial  in  an  important  cas^  for  we  dis- 
cern no  other  ground  for  a  reversal  of  the 
cause,  save  the  one  now  imder  consideration. 

We  will  now  pass  to  an  examination  of 
the  law.  In  si)eaklng  to  this  question,  Mr. 
Hayne,  In  his  very  valuable  work  upon  New 
Trials  and  Appeals,  after  an  exhaustive  re- 
view of  t>oth  principle  and  authority,  at  sec- 
tion 27,  says:  "The  rule  laid  down  by  the 
foregoing  cases,  viz.  that,  where  an  Irregu- 
larity Is  shown  which  may  have  Influenced 
the  result.  It  Is  for  the  successful  party  to 
show  that  as  a  matter  of  fact  it  did  not, 
rests  upon  sound  principles.  Corrupt  and 
other  Improper  actions  are  usbally  don^  lui 
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secret  and  are  carefally  covered  up;  and 
It  would  always  be  dlfllcult,  and  In  many 
cases  Impossible,  for  the  moving  party  to 
show  that  the  Irregularity  was  In  fact  fol- 
lowed by  some  corrupt  or  otherwise  Improj)- 
er  Influence,  while  It  Is  comparatively  easy 
for  the  juror  to  explain  an  apparentiy  doubt- 
ful act.  If  It  be  Innocent  •  ♦  •  The  rule 
above  stated  Is  sustained  by  high  authority. 
The  views  of  such  jurists  as  Shaw,  Sharkey, 
Field,  and  CllfTord  are  not  to  be  llghtiy  put 
aside.  Iq  California  the  cases  of  People 
V.  Backus,  0  Cal.  276,  and  People  v.  Brannl- 
gan,  21  CaL  337,  and  People  v.  Turner,  39 
CaJL  370,  seem  to  conclusively  settie  the  ma^ 
twr.  The  role,  however,  like  every  otli« 
rule,  Is  to  have  a  reasonable,  and  not  a 
forced,  applleatloD.  It  does  not  apply  where 
thexe  is  oidy  a  bare  possibility  of  the  result 
having  been  affected.  TtM  ease  must  be 
such  tiiat  the  comrt  cannot  det^mlne  with 
any  reasonable  certainty  whether  the  result 
was  aflteted  or  not**  As  dlrectiy  supptnrt- 
Ing  the  author's  text  and  the  views  of  this 
court  we  dte  Com.  t.  Roby,  12  Pick.  519; 
Bare  v.  State,  4  How.  (Miss.)  193;  McCann 
V.  State,  9  Smedes  &  M.  4eS;  Keen  an  r. 
State,  3  WiB.  138;  Wormley's  Case.  S  Orat 
714;  State  v.  Prescott,  7  N.  H.  288;  People 
T.  Badois,  5  Gal.  276;  People  v.  Brannigan, 
21  CaL  S37;  People  v.  Tomer,  89  Gal.  370; 
People  V.  McCoy.  71  OaL  89S,  12  Pac.  272. 

The  rmalidng  qoestion  presented  Is,  was 
the  artide  not  calcnlated  to  prejudice  the  re- 
sult Of  the  trial?  Is  It  apparent  that  it  conld 
have  had  no  influence  upon  the  verdict  T  If 
.not  ii»  defeodaat  should  be  awarded  a  new 
trliU,  for  he  has  not  yet  had  that  fair  and 
impartial  trial  to  which  he  Is  entitled  by  con- 
stitution and  statate.  It  Is  said  in  People 
T.  McCoy,  supra:  *^ere  Is  no  doubt,  how- 
ever, that  the  reading  of  newspapers 
jurors  while  engaged  In  the  trial  of  a  cause 
Is  an  Inattention  to  duly  which  ought  to  be 
promptly  c<wrected;  and,  if  the  newqtaper 
contains  any  matter  In  connection  with  the 
subject-matter  of  the  trial  which  would  be 
at  aU  likely  to  Influence  Jurors  la  the  per- 
formance of  duty,  the  act  win  constitute 
ground  for  a  motion  for  a  new  trial.  •  •  • 
If  It  be  proved  as  a  fact  or  may  be  presumed 
as  a  conclusion  of  law,  that  the  verdict  may 
have  been  Influenced  by  information  or  lm> 
pressions  received  tcom  sources  outside  of 
the  evidence  In  the  case,  such  a  verdict  is 
subject  to  be  set  aside  on  a  motion  for  a  new 
trial."  See,  also,  Carter  v.  State,  9  Lea, 
440.  Without  considering  that  portion  of 
the  article  containing  a  mtsrecltal  of  the  ev- 
idence, we  pass  to  the  extract  quoted  above. 
That  extract,  in  effect  states  that  two  men 
will  hanff  the  Jury,  and  that  their  Identity  Is 
known  to  the  public.  If  there  were  men 
upon  the  jury  who  were  wavering  as  to  the 
character  of  their  verdict  It  Is  impossible 
for  this  court  to  say  that  this  article,  when 
read  In  the  Jury  room;  did  not  have  tiie  effect 
of  dhrecting  their  final  action.   We  cannot 
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say  from  &n  Inspection  of  the  record  that 
the  reading  of  It  by  the  Jurors  had  no  effect 
upon  the  characta*  of  the  verdict  rendered. 
We  cannot  say  tliat  the  verdict  of  guilty  is 
bnscd  wholly  upon  the  evidence  introduced 
at  the  trial.  The  arti(;Ie  goes  to  stlU  great- 
er lengths,  and  Intimates  that  attempts  are 
being  made  to  corrupt  the  jury.  It  appears 
tliat  the  term  "Colonel  Mazuma"  not  only 
does  not  Indicate  some  gentleman  with  a 
military  title,  but  It  does  not  even  refer  to 
a  person  at  alL  We  fall  to  find  the  term 
mentioned  by  oxir  lexicographers,  but  under- 
stand it  to  be  a  mod^n  provincialism,  prob- 
ably emanating  from  the  dally  press,  and 
used  when  referring  to  the  corrupt  applica- 
tion of  money  in  the  accomplishment  of  cer- 
tain ends.  If  these  jurors  understood  this 
term  with  the  signification  thus  attached  to 
it,  it  of  itself  furnished  ample  material  to  de- 
mand a  retrial  of  the  case.  We  see  no  oth^ 
error  tn  the  record.  As  was  said  in  People 
V.  Mitchell,  34  PacBDS:  "It  is  unfortunate  for 
the  Jury  system,  and  for  the  cause  of  Justice, 
that  such  episodes  should  occur  in  the  trial  of 
causes;  but  the  evil  wUI  be  soonest  sup- 
pressed by  wiping  out  verdicts  rendered  un- 
der such  circumstances."  It  is  ordered  that 
the  Judgmrat  and  order  be  reversed,  and  the 
cause  remanded  tor  a  new  trial. 

We  concur:  FITZGERALD,  J.;  HARRI- 
SON, J.;  McFABIANB,  J.;  VAN  FLEET,  J. 


in  CaL  n 

OASTLH  et  al.  t.  SrEGFBIED  at  al.  (No. 
15,082.) 

(Supreme  Conrt  of  Califoroia.   Jane  13,  1894.) 

Trade- Mark — Ihfbinobueitt. 

The  labels  on  pa<Aa^ea  of  tea  imported 
by  plaintiffs  stated  that  their  firm  was  the  im* 
porter,  and  this  was  followed  by  an  X-mark 
with  the  firm's  Initials  in  the  angles,  and  a 
statement  of  the  kind  of  tea,  and  that  it  was 
imported  from  Japan,  where  the  packages  were 
put  up.  Defendants'  tea  was  put  up  in  the 
same  size  padcages,  and  the  labels  were  iden- 
ttnal,  except  that  the  name  of  the  importing 
firm  and  the  initials  in  the  X-mark  were  differ- 
ent. It  appeared  that  this  kind  of  a  label 
had  been  nsed  by  tea  importers  for  20  years, 
and  it  did  not  appear  that  plaintiffs  invented  it. 
The  quality  of  defendants  tea  was  the  supe- 
rior, and  it  appeared  that  persons  purchasing  tea 
were  influenced  merely  1^  the  initials  in  the 
X-mark.  Held,  that  th^e  was  no  infringnnent 
of  plaintiffs'  trade-mark. 

Department  1.  Appeal  from  superior  court, 
clt7  and  county  of  San  Frandsoo;  William 
T.  Walbce,  Judge. 

Action  by  Michad  CasUe  and  others,  part- 
ners under  the  firm  name  of  Macondray  & 
Co.,  against  John  O.  Siegfried  and  Max 
Brandensteln,  partners  under  the  firm  name 
of  Siegfried  &  Brandensteln.  From  a  Judg- 
ment for  defendants,  and  an  order  denying  a 
new  trial,  plaintiffs  appeal.  Affirmed. 

Galpln  &  Zelgler,  for  app^ants.  Mastick, 
Belcher  &  Mastick,  for  reapondenta. 


HARRISON,  J.  Action  for  the  Infringe- 
ment of  a  trade-mark.  The  plaintiffs,  a  mer- 
cantile house  in  San  Francisco,  under  the 
name  of  Macondray  &  Co.,  have  been  for 
many  years  ongngod  In  Importing  teas  from 
Jap.in,  which  are  put  up  for  them  In  that 
country  in  pound  and  half-pound  packages, 
on  each  of  which  is  affixed  a  label,  the  lines 
of  which  are  printed  in  different  colors,  des- 
ignating them  as  the  Importers,  and  contain- 
ing also  a  characteristic  mark  or  brand,  as 
follows: 

— Hie  whole  surrounded  with  a  gold  bordCT. 
The  defendants  are  also  Importers  of  teas 
into  San  Francisco  from  Japan,  and  have  for 
many  years  imported  teas  put  up  In  pound 
and  half-pound  packages,  marked  with  labels 
containing  an  X-shaped  character  similar  to 
that  nsed  by  the  plaintiffs,  but  with  different 
initial  letters  in  the  angles  thereof.  The 
plalntlfrs  brought  this  acti<m,  alleelng  that 
the  acts  of  the  defendants  are  an  infringe- 
ment of  their  right  to  a  trade-mark,  and 
praying  that  they  be  enjoined  from  Its  fur- 
ther use.  The  court  below  held  that  tiw 
marks  used  by  the  defendants  do  not  Infringe 
upon  any  trade-mark  of  the  plalntlCte,  and 
are  not  a  colorable  or  any  Imitation  of  any 
trade-mark  of  the  plaintiffs,  and  rendered 
Judgment  In  favor  of  the  defendants,  dis- 
missing the  complaint  The  plalnti<ft  moved 
for  a  new  trial,  ui>on  the  ground  that  the 
decision  of  the  court  was  not  sustained  by 
the  evidence.  This  motion  was  denied,  and 
the  plaintiffs  have  appealed. 

A  trade-mark  may  be  appropriated  by  any 
one  dealing  in  an  article  of  commerce,  "to 
designate  the  origin  and  ownership  thereof* 
but  such  dealer  cannot  exclusively  appropri- 
ate any  designation  or  part  of  a  dedguatlon 
which  relates  only  to  the  name,  qualify,  or 
the  description  of  the  thing  or  bu^ness,  or 
the  place  where  the  thing  is  produced  or  the 
business  is  carried  on.  Civ.  Code,  S  9^1.  There 
is  a  marked  distinction  between  the  appro- 
priation by  an  Individual  of  some  mark  or 
symbol,  coined  or  Invented  by  him,  to  des- 
ignate an  article  or  proprietary  compound 
which  he  manufactures,  and  h^  appropria- 
tion of  a  mark  to  de^gnate  an  article  of  com- 
merce dealt  in  by  him  la  common  with  oth- 
ers. There  can  be  no  exclusive  right  to  put 
up  or  sell  tea  In  packages  of  any  particular 
form  or  size,  or  to  designate  the  pa<^ges 
by  any  particular  arrangement  of  words, 
which  indicate  no  more  than  the  name  or 
amount  or  quality  of  the  tea,  or  the  place 
where  It  is  produced  or  sold.  .  Hie  plaintiffs 
did  not  give  any  evidence  In  the  court  below 
tending  to  show  that  they  had  Invented  or 
devised  the  trade-mark  called  by  the  witness 
the  "sawbucfc"  or  "cross-bar"  mark  or  brand, 
but  merely  that  they  bad  made  use  of  It, 
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with  their  Initials  In  the  an^es.  for  many 
Tears;  nor  did  they  show  that  they  were  the 
first  who  had  made  use  of  this  hraad  as  a 
dlatingulsbiiig  mark  for  their  goods;  and 
there  waa  eridence  before  the  court  that  this 
niark  bad  been  used  by  dealers  in  tea  long 
anterior  to  the  time  when  the  jdaintiffB  claim 
to  have  first  made  use  of  it,  and  tliat  it  bad 
been  used  in  San  Francisco  as  a  brand  or 
mark  iqKHi  packages  of  tiea  to:  inwards  <tf 
20  years  by  other  persons  who  were  dealing 
In  tea  in  San  Francisco  and  on  the  Pacific 
dope.  The  court  finds  that  the  only  parts 
of  the  labels  wtAch  were  Invented  or  de- 
signed or  stalely  used  by  the  firm  of  Uacon- 
dray  &  Go.  are  the  »mUnatlon  ta  the  X- 
shaped  character  with  the  lettm  "M.  IC  & 
Co.."  and  the  name  "Macondroy  &  Go."  This 
Is,  indeed,  all  of  the  label  that  could  be  ap- 
pnqtriated  by  the  plaintiffs  as  a  trade-marlc, 
and  la  wlut  is  dalmed  by  them  in  the  com- 
plaint to  be  Uielr  trade-maric,  and  to  which 
the  erldenco  at  the  trial  was  directed.  It 
was  also  ^own  that  the  packages  in  which 
both  tbe  plalnttffs  and  the  defendants,  as 
well  as  other  importers,  are  accustomed  to 
have  the  tea  Imported,  are  of  the  shape  and 
dse  in  which  it  la  nsualiy  put  up  and  sold; 
that  the  paper  In  whidi  it  Is  wrapped  ia  man- 
n&ctared  in  Japan,  and  that  the  labels  there- 
Mi  are  printed  thore;  that  these  labels  are  in 
the  usual  form  of  ^pe  used  upon  tea  lab^ 
and  are  printed  In  alternating  colors,  such  as 
are  commonly  used  In  that  country,  and  are 
snmmnded  with  a  g(M  border;  that  the 
only  distinguishing  mark  of  the  several  Im- 
potten  ia  their  own  name  printed  upon  the 
labd,  or  their  initials  In  the  angles  of  tbe  X. 
It  was  also  shown,  and  the  court  found,  that 
the  defendants  had  sold  to  dealers  tea  put  np 
In  pa^ges  marked  with  labels  containing 
tbe  names  of  such  dealers,  instead  of  the 
names  of  tbe  plaintiffs,  and  having  theh:  ini- 
tials in  tbe  angles  of  the  X,  Instead  of  the 
Initials  "M.  M.  &  Co^"  and  having  also  the 
same  deacxUtttve  name  of  the  tea;  that  the 
sise  and  shape  of  the  packages  and  the 
labds  thereon  were  similar  to  those  on  the 
padcages  of  tea  sold  by  the  plaintiffs,  and 
were  of  the  form  and  charactw  In  common 
and  general  use  In  the  tea  trade,  and  used 
by  most  Importers  and  dealers  In  tea;  that 
ail  of  these  teas  were  so  packed  and  marked 
at  the  direction  of  tbe  dealers  to  whom  they 
were  sold,  and  the  Initial  lettera  placed  la 
the  an^es  of  the  X  were  In  each  case  the 
Initials  of  the  name  or  firm  name  of  such 
dealer.  The  teas  thus  put  up  and  sold  by 
the  defendants  were  of  a  quality  equal,  If  not 
superior,  to  those  put  up  and  sold  by  the 
plaintiffs;  and  the  court  finds  that  the  de- 
fendants acted  In  good  faith,  and  were  free 
from  any  fraudulent  intent,  in  their  dealings 
In  tbe  teas.  It  was  also  shown  tbat  persons 
wishing  to  Iniy  tea  were  governed  by  the 
initials  within  the  X,  or  by  the  name  of  the 
importer  stamped  upon  the  packages,  and 
thnt  the  different  colored  letters  on  the  labels 
Cal.Rep.  35~S7  P.— 46 


had  no  significance  with  tiiose  purchaBlng 
teas;  and  the  court  found  that  no  person  bad 
been,  or  was  likely  to  be.  deceived  b7  any 
resemblance  between  the  packages  of  tea 
sold  by  the  defendants  and  those  sold  by  the 
plaintUb.  We  ore  of  the  opinion  that  the 
evidence  fully  sustains  the  findings  of  tbe 
court,  and  fbat  its  judgment  Is  correct.  The 
Jndgmmt  and  order  appealed  from  are  af- 
firmed. 

We  concnr:  GAHOUTTE,  J.j  McFAB- 
LAND,  J. 


BTTGaLSS  T.  SUPERIOR  COURT  OF  CITT 
AND  COUNTY  OF  SAN  FRANCISCO 
et  al.  (No.  15,682.) 
(Supreme  Court  oi  California.  Juae  IB,  1894.) 
OOMTBMFT— What  Cokstitutbb  —  Kftbct  of  Ap- 
peal. 

Where  the  sup^or  court  makes  an  or- 
der for  family  allowance  from  wtiich  an  appeal 
is  taken,  an  administrator  is  not  gnilty  of  con- 
tnnpt  for  not  paying  said  allowance  pending  an 
aK»eaL  Beatty,  C.  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  dty 
and  county  of  San  Francisco;  J.  V.  Ooff^, 

Judge. 

Petition  by  James  Ruggles  for  a  writ  of 
prohibition  against  the  superior  court  of  tbe 
dty  and  cotmty  of  San  Francisco,  and  J.  V. 
Coffey,  Judge  thereof.  Writ  allowed. 

M.  T.  Closes  and  Chas.  A.  Sumner,  for  pe- 
titioner. Garret  W.  McEnerney  and  Stan- 
ley, Hayes  ft  Bradley,  for  respondents. 

VAN  FLEET,  J.  Application  for  prohibi- 
tion. Petitioner  Is  the  administrator  of  tbe 
estate  of  one  Henry  Welch,  deceased,  In 
course  of  administration  In  the  department 
of  said  respondent  superior  court  presided 
over  by  said  Hon.  J.  V.  Coffey,  Judge  there- 
of. On  February  16,  1891,  an  order  was 
made  and  entered  Id  said  estate  directing 
petitioner,  as  such  administrator,  to  pay  to 
the  widow  of  said  deceased  $7,375,  as  ac- 
crued and  unpaid  family  allowance.  From 
this  order  the  administrator  on  February 
20,  1894,  perfected  an  appeal  to  this  court 
Thereafter  the  vridow  moved  this  court  to 
dismiss  said  appeal,  which  motion  was  sub- 
sequently, on  the  6th  day  of  March,  denied, 
and  the  appeal  Is  still  pending  and  unde- 
termined. Subsequent  to  the  denial  of  said 
motion,  the  respondent  Judge,  on  the  7th  day 
of  March,  at  the  Instance  of  the  widow, 
caused  a  dtatlon  to  be  Issued  and  served 
upon  petitioner,  requiring  said  petitioner  to 
show  cause  before  the  respondent  superior 
court,  on  the  8th  day  of  March,  1894,  why 
he  should  not  be  punished  for  contempt  in 
falling  and  refusing  to  ot>ey  the  order  of  Feb- 
ruary 16th  requiring  him  to  pay  sold  family 
allowance.  On  the  last-mentioned  date  pe- 
titioner, in  obedience  to  the  citation,  appear- 
ed before  said  court,  and  in  response  thereto 
brought  propa*ly  to  the  attention  ot4^e  court. 
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the  said  appeal  and  the  order  of  this  conrt 
denying  the  motloo  to  dismiss  the  same,  and 
then  objected  that  neither  the  superior  court 
mx  the  Judge  thereof  had  any  power  or  Ju- 
risdiction to  proceed  with  or  bear  said  mat- 
ter  of  contempt,  or  to  enforce  said  order  for 
the  payment  of  family  allowance,  by  reason 
of  the  pendency  of  the  appeaL  But  notwlth* 
standing  the  showing  so  made  by  petitioner, 
and  dlsresgardlng  his  objections,  said  supper 
court  and  the  Judge  thereof,  resi>ondents, 
tbreutened  to  proceed  In  said  matter,  and  to 
punish  petition^'  for  his  refusal  to  obey  said 
order;  wherei^KHi  thla  application  for  prohi- 
bition waa  made. 

The  sole  questloQ  arising  is  as  to  wheflier 
the  superior  court  Is  acting  In  exoen  of  its 
Jurisdiction  in  the  premises.  Under  the 
facts  stated,  we  are  constrained  to  bcdd  that 
It  iSi  The  appeal  from  the  <«ider  In  qoestloa 
operated  as  a  supwsedeas,  and  stayed  all 
furtbo?  proceedings  In  the  court  below  In 
the  particular  matt^  InTolved  in  the  <K^er 
apj>ealed  from.  By  the  appeal  the  order  or 
decree  la  set  at  lai^  and  the  subject-matter 
removed  from  the  Jurisdiction,  of  the  loww 
court  untfl  the  appeal  has  beea  determined 
and  the  matter  remitted  back  from  the  ap- 
pellate  court  In  the  case  of  Fennle  t.  Su- 
polor  Ooort.  89  OaL  81»  26  Pac.  ^7.  ttw 
lower  court  made  an  order  for  family  allow- 
ance, from  which  an  app^  was  taken. 
Fading  th»  appealt  the  loww  court  made 
an  order  directing,  the  administrator  to  pay 
the  money  allowed  by  the  previous  order. 
The  latto  order  was  annulled  by  this  court 
<m  certiorari,  upon  the  ground  l^t  the  ap- 
peal bad  removed  the  aubjectrmatter  of  the 
order  from  the  Jurisdiction  of  the  superior 
court,  and  It  had  not  authority  to  furth^ 
proceed  with  its  enforeement  pending  the 
appeal  And  In  the  recent  ease  of  Bx  parte 
Orford  (opinion  filed  in  department  2  of  tills 
court.  June  9,  1894,  86  Pac.  928,  the  same 
question  arose.  An  administratrix  of  an  es- 
tate in  probate  had  hem  ordered  to  pay  a 
certain  dalm  asalnst  the  estate;  she  appeal- 
ed from  tile  order,  but,  notwithstanding  her 
ax^eal,  the  lower  court  proceeded  against 
bee  as  for  a  contempt  In  refusing  obedience 
to  Its  order,  and  punished  h»  by  imprison- 
ment until  she  should  comply  with  the  order. 
This  court  discharged  hec  on  habeas  corptu^ 
holding  that  **the  petitioner,  having  appeal- 
ed and  stayed  all  proceedings  upon  the  ordw 
which  she  la  charged  with  violating,  cannot, 
pending  her  appeal,  be  ponlsbed  tar  a  f^ ' 
nre  to  obey  it"  It  la  urged  here  by  the  re> 
spond^ts,  howevOT,  as  it  waa  on  tiie  motion 
to  dismiss  the  appeal,  t^at  the  appeal  at> 
tempted  to  be  token  by  petitiono:  herein  is 
Ineffectual  to  ataj  t3ie  hand  of  the  lower 
court,  because  no  appeal  lies  from  an  order 
Bucb  as  the  one  under  consldwation.  But 
that  question  does  not  arise  In  this  proceed- . 
Ing.  An  appeal  from  the  order  has  been 
taken  to  this  court,  and  this  court  has  re- 
fused to  dismiss  It;  this  determination  Is  as 


effectual  for  the  purposes  of  this  case  as  If 
determined  for  all  purposes.  Its  effect  Is 
that  this  court  la  thus  far  entertaining  the 
appeal,  and  while  It  does  so  the  respondente 
are  not  at  llber^  to  proceed  In  the  matter. 
Whether  the  order  in  question  shall  be  ulti- 
mately held  appealable  Is  a  question  that 
will  properly  arlsd  In  the  matter  In  which 
tiie  appeal  is  pending,  but,  tor  the  reason 
stated,  it  Is  not  Involved  here. 

^e  proceedings  compl^ned  of  being  In 
excess  of  the  Jurisdiction  of  respondents,  a 
peremptory  writ  should  issue  as  prayed.  It 
Is  BO  ordered. 

We  concur:  BEATTT,  O.  J.;  DB  HAVEN, 
J.;  GABOUTTE,  J.;  HARBISON,  J.;  Mo- 
TABIiAND,  J.;  FITZQEBAU),  J, 

On  Rehearing. 
(July  17.  1894.) 

PER  GUBIAM.  Behearbig  denied. 

BBATTT,  O.  T.  X  dissent  from  the  order 
toiylng  a  rehearing  of  this  cause,  and,  hav- 
ing concurred  at  the  time  In  the  decision 
heretofore  pronounced  by  the  court,  I  desire 
to  state  the  grounds  of  my  present  conrlction 
that  said  Judgment  was  erroneous,  \niea 
the  superior  court  has  made  an  order  or 
Judgment  from  which  there  la  no  appeal,  and 
which  Is  therefoTB  a  final  adjudlcatitm  of  th« 
rights  of  the  HtEgants,  the  prevailing  party  is 
entitled  to  demand  the  enfwcement  of  such 
order  or  Judgment;  and  It  Is  not  only  the 
right  but  the  duty  of  the  superior  court  to 
accord  the  proper  relief  by  the  appropriate 
process.  Tliat  court  is  not  relieved  of  such 
duty  by  the  fact  that  tiie  defeated  party  has 
atten^ted  to  ai^eal  to  this  court,  and  there- 
by to  stay  the  proceedings.  Whoi  adced  to 
enforce  its  order,  and  the  fact  Is  Iffougbt 
to  its  knowledge  that  ail  appeal  has  been 
takmi  or  attempted*  a  question  Is.  then  pro. 
sented  as  to  Its  Jurisdiction  to  proceed,  de- 
pendent for  Its  solution  upon  the  fnrtiier  ques- 
tion whether  flie  order  Is  final  and  unap- 
pealable or  not;  and  this  question  It  must 
decide.  If  it  should  erroneonsly  decide  tiiat 
the  order  la  not  appealable  when  It  la  appeal- 
able, then  alone  has  this  court  the  pow^  to 
Interpose  by  prohfi)ltiini  and  arrest  Its  pro- 
cess. No  one  denies  the  truth  of  this  propo 
sition,  as  applied  to  a*  case  where  tiiere  has 
been  no  motion  made  In  this  court  to  ffismlss 
the  appeal  upon  the  ground  that  the  order  Is 
nonappealable;  but  because  lu  this  case  tiie 
prevailing  party  In  the  snpalor  court  raised 
the  question  ho-e  by  a  motion  to  dJsmlsa, 
which  was  disposed  of  without  any  decision 
of  the  question  Involved,  a  distinction  Is 
made,  and  It  Is  held  that  the  superiw  court 
is  exceeding  Its  Jtirisdlction  In  enforcing  the 
order  In  question,  whether  It  Is  final  and 
nonappealable,  or  not;  In  other  words,  that 
It  la  exceeding  Ita  Jurisdiction  In  enfordng  an 
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order  trhldi  It  holds  to  be  Ami,  and  which 
we  have  nerer  held,  do  not  uow  hold,  and 
may  nero'  hold  to  be  appealable.  For  It 
should  be  understood— a  fact  which  does  not 
clearly  appear  from  the  opinion  of  the  court 
—that  the  order  overruling  the  motion  to  dis- 
miss the  appeal  was  made  expressly  without 
prejudice,  which,  whatever  else  It  may  or 
may  not  mean,  certainly  does  mean  that  the 
question  Involved  In  the  motion  was  left  open 
and  undecided.  That  Is  to  say,  the  motion 
was  disposed  of,  and  taken  as  completely  out 
of  the  Cftse,  for  all  purposes,  as  if  It  had  nev- 
er been  made,  but  the  auestion  whether  the 
order  of  the  superior  court  is  final  or  appeal- 
able was  left  at  large;  neither  party  was  es. 
topped;  nothing  was  foreclosed.  Such  being 
the  case,  the  party  claiming  the  benefit  of 
the  order,  having  been  turned  out  of  this 
court  without  a  decision  of  a  question  which 
undoubtedly  he  could  have  presented  In  the 
first  place  to  the  superior  court,  returned  to 
that  tribunal  and  demanded  the  enforcement 
of  Its  order,  a  light  to  which  he  Is  clearly  en- 
titled if  It  is  final.  I  can  see  notUng  In  the 
proceedings  here  which  relieved  the  superior 
court  of  the  duty  of  hearing  and  determining 
the  question  so  presented.  The  fact  that  we 
were  "entertaining  the  appeal"  Is  no  answer 
to  tills  proposition.  It  might  Just  as  truly, 
and  with  as  mncli  meaning,  hare  been  said 
that  we  were  "entertaining  the  appeal"  If  no 
motion  to  ^miss  It  had  ever  been  made. 
We  are  always  entertaining  appeals  In  cases 
In  wbl<ih  no  motion  to  dismiss  has  been  made, 
and  in  which  there  la  a  question  whether  the 
order  or  Judgment  of  the  Iowm-  court  is  ap- 
pealalde  or  not  In  an  such  cases,  the  ques- 
tion of  onr  jnrisdlctlon  is  pending  and  unde- 
tmnlned  In  the  same  sense  and  to  the  same 
extent  that  It  Is  pending  and  undetermined  In 
this  eafl&  But  no  one  would  contend  for  a 
mnnent  tiiat  In  such  a  case  we  could  proper^ 
ly  prcdribit  tbe  enforcement  of  ttie  order  ai>- 
peated  from  without  determining  tliat  It  was 
appealable,  fbr  unless  we  did  hold  It  appeal- 
able we  could  not  say  tibaA  the  lower  court 
was  exceeding  Its  Jurisdiction,  If  a  proposi- 
tion so  plain  needed  authority  to  Bupp(»t  It, 
mcli  authority  to  fbimd  In  the  caae  of  Tyler 
T.  Connolly.  69  OaL  28,  2  Pac.  414. 

In  every  appeal  In  vMch  a  question  may 
be  raised  as  to  the  flnallty  of  tbe  order  or 
Judgment  of  the  lower  court,  that  question 
most  be  ultimately  decided  here,  but,  upon 
the  question  of  mfordag  the  order  or  Judg- 
ment pending  the  appeal,  the  lower  court  not 
wly  can,  but  must,  dedde  In  the  first  in- 
stance whenever  Its  decision  Is  property  in- 
^ed.  This  court  may  decline  to  decide  the 
question  upon  a  preliminary  motion,  and  in 
the  abSMice  of  a  full  record,  as  was  done  In 
this  cose,  but  when  It  chooses  to  take  that 
ednrse  (disposing  of  the  motion,  but  reserv- 
ing file  right  upon  the  final  snbmisiHon  of  the 
cause  to  ecmslder  the  question  of  Jurisdiction 
then,  and  meantime  leaving  It  undetermined) 
fbe  case  !■  put  in  precisely  the  same  condi- 


tion as  If  the  motion  had  not  been  made,  and 
DO  valid  dlstinctloti  can  be  raised  by  the  sug- 
gestion that  we  are  "entertaining  the  ap- 
peal." 

For  these  reasons  I  am  of  the  opinion  that, 
until  we  are  prepai-ed  to  say  that  an  appeal 
lies  from  the  order  of  the  srpcrlw  court,  we 
hare  no  right  to  prohibit  its  enforcement 


WAHNER  T.  F.  THOMAS  PAHISIAN  DYE- 
ING &  CLEANING  WORKS.  CNo.15,- 
266.) 

(Sapreme  Court  of  California.  July  9,  Ifi&l.) 

Motion  to  set  aside  Judgment,  and  to  re- 
instate  cause.  Granted. 

For  original  opbilon*  see  87  Faa  1^ 

PER  CURIAM.  The  appellant's  brief  la 
this  cause  having  been  heretofore  stricken 
out  by  the  court,  by  reason  of  objectionable 
matter  contained  therein,  and  appellant  hav- 
ing been  thereafter,  upon  application,  granted 
pamisslon  to  file  a  brief  In  said  cause,  omit- 
ting such  objectionable  matter,  and  the  opln* 
ion  in  said  cause  having  inadvertently  been 
filed,  and  Judgment  entered,  before  appellant 
had  opportunity  to  file  said  brief;  It  is  ordered 
that  the  Judgment  herein,  and  the  submls- 
slon  of  said  cause,  be,  and  the  same  are  here- 
by, set  aside,  and  said  cause  restored  to  the 
calendar;  that  appellant  have  10  df^s  from 
this  date  within  which  to  file  b^et;  and  that, 
thereupon,  aald  cause  stand  submitted. 


ntOki.  isr 

VALLBNS  et  al.  r.  TILLBIAN  et  aL  (No.  Iff,- 
4B&} 

(Sapreme  Court  of  Gallfomla.  Jmie  28,  IBM.) 
Breach  of  Contsact— Damaqcs. 
Defendants,  being  Indebted  to  platntlth, 
agreed  to  bur  from  taem  60,000  dean  ■  per 
month  until  the  profit*  thereon  paid  tbe  debt; 
cigars  to  be  of  speofied  brands,  and  to  corre- 
spond to  samples.  After  defendants  received  a 
part  of  the  cigars,  they  wrote  plaintifla  th^ 
were  not  aoiordiag  to  iampie,  and  that  th^ 
would  take  no  more.  FlaiutilCs  replied  that  if 
the  cigars  were  not  according  to  Bamplo  they 
would  send  them  some  that  were,  which  defend- 
ants refused  to  accept  Held,  jplantifls  oould  re- 
cover the  debt,  less  the  profits  oo  the  cigars 
accepted  by  defcndaots. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John 
Hunt,  Judge. 

Action  by  Eugene  Vallens  and  another 
against  Frederick  Tilliuaa  and  oth^  for 
damages  for  breach  of  contract  Judgment 
for  defeudanta,  and  plaintiffs  appeaL  Re- 
vised. 

Edmund  Tauasky,  for  appellantB.  Dani61 
Titos,  for  respondents. 

PER  CURIAM.  The  plalntiffii  are  manu- 
fiicturers  of  dgara  at  Chicago;  the  defend- 
anta»  wh<desale  dealos  at  Ban  Francisco. 
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Prior  to  F^nroary  4,  1S89.  d^endants  had 
purcbased  goods  from  plaintiffs,  and,  differ- 
ences having  arisen  between  them,  a  com- 
promise was  made  through  an  agreement  In 
writing  of  Umt  date.  In  tliat  agreement, 
among  other  things,  It  was  stipulated  that 
the  plaintiffs  claimed  to  have  lost  In  the 
settlement  $2,983.75,  which  defendants  were 
willing  "to  assist  in  making  up  to  them," 
and  therefore  agreed  to  purchase  from  plain- 
tiffs 50,000  cigars  per  month  for  two  years, 
"or  until  said  party  makes  up  said  loss."  The 
contract  then  proceeds  to  specify  the  brands 
to  be  furnished,  which  were  to  correspond 
to  samples,  and  it  was  agreed  "that  the  goods 
shall  be  equal  In  size,  shape,  and  quality  to 
said  samples."  The  profit  per  1,000  upon 
each  brand  was  fixed  In  the  agreement  It 
then  states:  "Should  said  party  of  the  sec- 
ond part  [defendants]  conclude  to  go  out  of 
business  of  vending  cigars  at  any  time  here- 
after, or  for  any  other  reason.  It  may  be  re- 
leased from  its  agreement  to  buy  50,000  ci- 
gars per  month  by  paying  to  the  said  party 
of  the  first  part  the  said  sum  of  $2,963.75, 
or  such  part  thereof  as  may  remain  unpaid 
at  the  time  of  so  electing  to  discontinue  such 
pTu-chaaes."  It  Is  alleged  by  plaintiffs  in 
their  complaint  that,  since  this  agreement, 
the  defendants  have  purchased  from  plain- 
tiffs 180,000  cigars,  the  profits  on  which 
amount  only  to  $380,  and  ttiat  defendants 
have  refused  to  purchase  any  more,  where- 
fore plaintiffs  demand  Judgment  for  the  sum 
of  $2,603.75,  Which  Is  the  said  sum  of  $2,- 
983.75,  less  the  said  profits.  The  answer  ad- 
mits the  contract;  denies  that  plaintiffs  hare 
poformed  its  conditions,  that  defendants 
hare  Called  to  perform,  or  hare  refused  to 
purchase  any  more  cigars  from  plaintiffs,  or 
that  plaintiffs  have  been  willing  to  sell  cigars 
In  accordance  with  said  agreement  Defend- 
ants av^  that  they  jperformed  the  conditions 
of  said  contract  In  good  faith  imtll  the  plain- 
tiffs committed  a  breach  thereof  by  sending 
goods  inferior  in  quality  to  the  samples;  that 
the  defendants  bought  180,000  cigars,  but 
the  goods  were  not  like  the  samples,  nor 
equal  in  size,  shape,  or  quality;  that  defend- 
ants called  plaiutlffs'  attention  to  the  breach 
of  the  contract,  and  required  them  to  furnish 
goods  of  the  quality,  size,  and  shape  of  the 
samples,  which  plaintiffs  refused  to  do.  The 
cause  was  tried  with  the  aid  of  a  jury,  and 
the  verdict  and  judgment  were  for  defend- 
ants. Plaintiffs  appeal  from  the  judgment, 
and  from  an  order  refusing  a  new  trial 
Appellants  contend  that  the  court  erred 
in  admitting  certain  testimony  over  their  ob- 
jections, in  giving  Instructions  aaked  for  by 
defendants,  In  refusing  instructions  asked  for 
by  plaintiffs,  and  in  the  instructions  given  of 
its  own  motion.  Also,  that  the  verdict  Is 
against  the  evidence. 

It  appears  from  testimony  which  Is  not 
disputed  that,  under  the  contract,  dofend- 
ints  continued  to  take  cigars  from  plaintiffs 
until  July  18,  1889.    At  that  time  tbe^  had 


received  160,000  and  had  paid  for  120,000. 
There  had  been  no  complaint  in  regard  to 
the  goods  furnished.  On  that  day,  however, 
they  sent  a  tdegram  to  plaintiffs,  as  follows: 
"Do  not  ship  any  more  cigars.    Will  write 
particulars."    July  29th  plaintiffs  received 
at  Chicago  a  letter  from  defendants  explain- 
ing the  telegram.    They  complained  of  the 
cigars  sent  as  not  being  like  the  samples  in 
quality  or  shape,  and  say  they  had  suffered 
heavy  loss,  and  add:    "Although  by  rights 
we  should  hold  the  goods  subject  to  your 
order,  we  will  keep  them  and  bear  the  loss 
ourselves,  rather  than  have  any  more  trouble 
with  you;  but  at  the  same  time  positlvdy 
withdraw  from  the  contract,  and  t^minate 
It  right  here,  and  will  not  receive  any  more 
cigars  from  you.    Our  transactions  with  you 
thoroughly  satis^  us  not  to  have  any  more 
to  do  with  yoa  whatsoever.    Our  statement 
as  regards  the  quality  of  the  goods  can  be 
substantiated  by  any  reliable  and  sqpiare 
dealer  or  manufacturer  of  cigars  who  under- 
stands his  business.    Please  return  contract 
on  receipt  of  this,  and  we  will  withhold  pay- 
ment of  bill  of  June  25th  until  we  bear  from 
you."  Two  days  later  Tillman  wrote  another 
letter,  reiterating  the  complaints  In  regard  to 
the  goods,  and  concluding:  "Under  the  cir- 
cumstances will  not  receive  or  purcha^ie  any 
more  goods  from  you,  as  I  certainly  shall 
not  deal  with  parties  that  I  cannot  trust" 
July  27,  1889,  plaintiffs  repUed  to  the  two 
letters,  asserting  that  the  goods  sent  were 
according  to  contract,  but  admitting  that 
defendants  had  a  right  to  retire  from  the 
contract  upon  paying  the  sum  of  $2,983.75, 
upon  which  they  admitted  defendants  were 
entitied  to  a  credit  of  $380.    They  demanded 
payment  of  the  bill  acknowledged  to  be  due 
and  the  balance  of  the  $2,^.75.  August 
7th  plaintiffs  received  a  reply  to  this  letter 
from  defendants.  In  which  defendants  say 
that  they  wish  no  further  argument  In  the 
matter,  and  that  they  hold  the  goods  not 
paid  for  subject  to  plaintiffs'  order.  No- 
vember 29th  plaintiffs  replied,  saying:  "If 
you  have  any  goods  which  you  claim  we 
did  not  make  in  accordance  with  the  con- 
tract now  existing  between  us,  you  can  re- 
turn them  to  \is,  and  we  will  make  others 
In  place  of  them.    We  firmly  insist  upon 
the  completion  of  this  contract  and  will 
either  furnish  the  goods  to  you  as  specified 
in  said  contract,  or  you  may  pay  us  the 
amount  In  cash  which  Is  due  us  on  the  con- 
tract"   December  13th  defendants  replied, 
taunting  the  plaintiffs  for  not  having  sued, 
but  at  the  same  time  consenting  to  pay  for 
all  the  cigars  they  had  received,  and  also  to 
accept  20,000  others  which  had  been  stopped 
in  transitu,  although  not  up  to  the  contract. 
They  add:  "In  withdrawing  from  the  con- 
tract which  you  did  not  keep  we  are  fully 
justified,  and  think  that  In  paying  for  all 
the  goods  that  you  sent  us,  at  your  own 
price,  we  are  treating  you  with  liberality." 
This  must  be  held  a  refusal  to  acc^t  mwe 
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goods,  even  though  they  -were  like  the  sam- 
ples. Re^ondents*  counsel  admits  here  fliat 
the  fact  that  plaintiffs  had  furnished  ci- 
gars which  did  not  come  vjf  to  the  samples, 
whlcb  defendants  had  taken  and  paid  for, 
did  not  Justify  defendants  In  abrogating  the 
contmct  and  In  declining  to  accrpt  goods 
thereafter,  provided  plaintiffs  would  furnish 
such  goods  as  were  called  for  In  the  con- 
tract; hat  he  contends  that  plaintiffs  should 
have  tendered  other  goods,  which  did  come 
np  to  contract  stendard,  and  that  defendants 
would  have  been  liable  only  when  they  de- 
dined  to  acc^t  and  par  for  sach  goods. 
He  says  defendants  have  never  declined  to 
accept  and  pay  for  any  goods  which  were  In 
accordance  with  the  contract  In  this,  bow- 
ever,  defendants*  counsel  Is  clearly  In  error. 
The  correspondence  above  anoted  shows 
that  dtfendants  declined  to  take  any  goods 
Awm  plaintiffs,  and  notified  them  that  they 
would  receive  no  more.  There  were  no  con- 
ditions In  this  notice.  Besides,  there  w(xe 
a  number  of  brands,  and  d^endonts  had 
the  privilege  of  ordering  any  of  them,  and  in 
the  absence  of  such  aeien  plalntlflGs  could 
not  furnish  the  goods.  The  evidence  shows 
that  none  were  ordered.  Forthermore,  plain- 
tiffs did  offer  to  furnish  other  goods,  and 
the  defendants  declined  to  receive  them. 
And  set,  further,  nndor  ttie  contract,  de- 
fendants had  the  right  to  discontinue  tak- 
ing the  goods  ttpon  paying  the  $2,983.75. 
Plaintiffs  therefore  could  not  force  them  to 
accept  and  pay  for  goods,  even  If  they  had 
corresponded  with  the  samples.  Th^  rem- 
edy was  to  luring  suit,  as  they  have  done, 
for  the  balance  of  the  $2,983.75. 

The  evidence  was  not  conflicting  upon  any 
material  point,  but  the  court  Instructed  the 
Jtnry,  at  request  of  the  defendants,  as  follows: 
"If  you  should  find  from  the  testimony 
that  the  cigars  furnished  by  the  plaintiffs 
were  not  of  the  size,  shape,  and  quality  of 
the  samples  left  by  them  with  the  defend- 
ants, then  the  defendants  were  not  bound  to 
ctHktinue  buying  cigars  of  plaintiffs,  nor  were 
they  bound  to  pay  the  amount  sued  for,  nor 
any  part  thereof,  and  your  verdict  should  be 
for  the  defendants."  The  court  also  refused 
to  instruct  the  Jury,  at  the  request  of  plain- 
tiffs. In  accordance  with  the  views  of  the 
law  which  are  now  admitted  to  be  correct 
This  was,  of  course,  error.  In  fact  as  the 
evidence  was  not  conflicting,  or  the  inference 
from  it  doubtful,  the  court  should,  if  request- 
ed,  have  Instructed  the  Jury  to  find  for  plain- 
tiffs. The  court  also  gave  further  Instruc- 
tions of  Its  own  motion,  and  at  the  request  of 
the  Jury.  These  instructions  are  not  excepted 
to  In  such  way  that  they  can  be  reviewed 
here,  but  may  be  referred  to  for  the  purpose 
of  determining  If  the  errors  above  alluded  to 
were  there  corrected.  If  a  different  view  of 
the  law  had  been  there  laid  down,  it  would 
only  have  been  in  conflict  with  the  instruc- 
tion given  at  the  request  of  defendants.  But 
referring  to  It,  we  find  that  the  Juiy  were 


tiien  txM:  "I  think  it  was  an  oitlre  contract; 
that  Is  to  say,  It  was  a  contract  with  plain- 
tiffs to  purchase  cigars.  If  any  portion  of 
tbem  were  not  np  to  sample,  my  Instruction 
to  you  li  that  it  is  a  defense,  and  that  de- 
fendants need  not  take  them  or  pay  for  tbem." 
In  the  oral  charge  this  tdea  Is  repeated 
again  and  again.  There  was  no  question  as 
to  whether  defendants  shoidd  take  and  pay 
for  any  cigars  which  bad  been  famished. 
They  hod  all  been  paid  for.  The  instruc- 
tion could  have  had  no  bearing  upoh  any 
other  question  than  wheth«  the  defendants 
had  a  right  to  abrogate  the  contract  be- 
cause the  cigars  furnished,  and  which  had 
been  paid  tor,  were  not  like  the  samples.  It 
is  now  admitted  that  they  had  no  sach  right. 
It  is  true  some  portl<ms  of  the  orsl  charge 
seem  to  favor  the  present  ctmtentlon  of  the 
appellants,  but  ttie  errors  In  glvli^  the  in- 
structions asked  tor  by  defendants  and  re- 
fusing the  Instmctlona  asked  for  by  i^ln- 
tlffs,  which  correctly  stated  the  law,  are  not 
cured  by  these  confutfng  and  contradictory 
statements.  It  is  not  necessary  to  consider 
other  allied  emMrs.  The  ordw  and  Judg- 
ment are  reversed. 


PEOPLE  V.  VITAIi.   (No.  20,957.) 
Supreme  Court  of  Galifomla.  Jane  23,  1894.) 

In  bank.  Appeal  from  superior  court  San- 
ta Barbara  county;  W.  B.  Cope,  Judge. 

Antone  Vital  was  convicted  of  murder  In 
the  first  degree,  and  appeals.  Affirmed. 

A.  D.  Splivalo  and  J.  A.  Sphiettl,  for  ap- 
pelant W.  EL  H.  Hart  Atty.  Gen.,  and  A. 
E.  Putnam,  Dlst  Atty^  for  the  People^ 

PER  CURIAM.  The  defendant,  Antone 
Vital,  has  l>een  convicted  of  the  crime  of 
murdor  In  the  first  degree,  and  meataussH  to 
be  executed.  No  motion  for  a  new  trial  was 
mode  In  the  lower  oomrt;  and  the  case  is 
now  before  us  upon  a  direct  appeal  from 
the  Judgmmt  We  have  given  ttxe  veooea 
a  v^  careful  examination,  and  find  nothing 
there  that  would  Justify  a  reversal  of  the 
Judgment  There  Is  not  only  no  substantial 
and  injudicial  error  disclosed  by  the  rec- 
ord, but  we  perceive  nothing  that  borders 
upon  technical  wrw. 

Counsel  who  appear  for  defendant  upon 
this  appeal  complain  bltteiiy  because  ooun- 
sel  who  represented  the  defendant  in  the 
tiial  court  did  not  make  a  motion  for  a 
new  trial.  The  record  is  entirely  silent  as 
to  tiie  reasons  why  such  a  step  was  not  taken, 
and  such  a  course  in  the  ewndse  of  the 
greatest  care  for  a  client's  interests,  would 
certainly  have  been  proper,  especiaUy  In  a 
case  Involving  such  grave  consequences.  But 
as  far  as  tills  court  knows,  the  course  adopt- 
ed may  have  been  pursued  for  the  best  of 
reasons.  Counsel  do  not  make  any  showing, 
even  informally,  as  to  any  events^  clrcumf 
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Htances  occurring  during  the  progress  of  the 
trial  which  would  Justify  the  granting  of  a 
motion  for  a  retriai,  if  one  had  been  made 
in  the  regular  course  of  procedure,  and  the 
case  was  now  before  us  upon  a  record  In- 
volving that  question.  We  have  examined 
with  great  care  all  the  matters  discussed  In 
counsel's  brief,  regardless  of  the  question  as 
to  whether  they  were  properly  before  ua  or 
not,  and  find  them  without  merit  On  the 
appeal  from  the  judgment  we  can  only  say 
that  the  Information  Is  full  and  complete, 
and  that  the  charge  of  the  court  to  the  jury 
as  to  the  law  of  the  case  Is  such  as  to 
be  without  legal  exception  or  objection.  The 
defendant,  by  his  notice  of  appeal,  states 
that  he  appeals  from  an  order  denying  a  mo- 
tion tor  a  new  trial;  but  no  motion  for  a 
new  trial  Is  found  In  the  record;  neither  la 
th^  any  order  found  therein  denying  the 
same.  His  counsel,  in  their  briefs,  concede 
that  no  such  motion  was  ever  made;  hence 
his  appeal  in  that  regard  Is  of  no  aTali,  and 
must  be  ^missed.  The  judgment  Is  af- 
firmed. 


TATIiOB  T.  KELLY.  (No.  16,218.) 
(Supreme  Court  of  California.  June  23,  1894.) 

CONSTROOnTS  TbDBT— AonEEHBNT  AB  TO  LlltD — 
ACTIOH  TO  COHFEI.  CONTETAyCB  —  RtlUliaS  OK 
GVIDKKCIE — RrTIEW  OS  APPBAL. 

1.  PlaintHE  yerhally  contracted  with  defend- 
ant to  join  him  in  tbe  -porchase  of  certain  land 
which  defendant  had  contracted  to  purchase  by 
a  certain  time.  On  plaintiffs  failure  to  pay 
his  share  of  tlie  money,  defendant  purchased 
the  land  in  his  own  name.  Eeld,  that  defendant 
could  not  be  compelled  to  convey  half  the  land 
to  plaintiff  on  the  eround  that  there  was  a  con- 
stractive  trust  in  htw  of  plaintiff. 

2.  In  such  case,  evidence  that  a  demand 
by  defendant's  sou  on  plaintifE  to  pay  his  share 
or  the  purchase  price  was  made  by  defendant's 
authority,  and  that  plaintiff  then  refused  to  pay, 
is  sufficient  to  show  that  plaintiff  was  given  an 
(^tportnnity  to  carry  out  his  agreement 

3.  Evidence  of  the  value  of  the  property  at 
the  time  of  the  porcfaase  Is  Inadmisslbre  In  an 
notion  to  compel  defendant  to  convey  to  plain- 
tiff half  of  the  land. 

4.  Where,  from  the  question,  it  is  not  appar- 
ent  that  a  witness'  answer  will  be  material,  the 
exclusion  of  the  same  will  not  be  ground  for  re- 
versal, unless  the  facts  which  are  exiiected  to 
be  proved  are  made  a  part  of  the  record,  so  as 
to  show  the  materiality  of  the  evidence. 

5.  A  doubt  whether  a  finding  by  the  court 
was  justified  by  the  evidence  la  not  suflBcioit 
cause  for  setting  it  aside. 

Oommiirioners'  decision.  Department  Z 
Appeal  from  superior  court,  dty  and  county 
of  San  Francisco;  John  F.  Finn,  Judge. 

Action  by  J.  W.  Taylor  against  Annie  A. 
Kelly.  There  was  a  judgment  for  defend- 
ant, and  plaiDtlff  appeals.  Affirmed. 

X  C.  Bates,  for  appellant  Dom  &  Dorn 
and  Joseph  P.  Kelly,  for  respondent 

HATNES,  0.  This  action  was  brought  liy 
Taylor  against  Michael  Joseph  Kelly  to  com- 
pel  the  conveyance  to  him  of  an  undivided  In- 
twest  In  certain  real  estate  situate  In  fbe  dty 


(Cal. 

and  couniT  of  San  Francisco.  H.  J.  KeOf 
died  before  the  cause  was  tried,  and  Annie  A. 
Kelly,  to  whom  he  had  conveyed  the  land 
after  the  commencement  of  the  action,  was 
substituted  as  defendant  The  defendant 
had  judgment,  and  the  plaintiff  appeals  from 
an  order  denying  bis  motion  for  a  new  trial. 
A  brief  outline  of  the  facts,  as  found  by  the 
court,  is  as  follows:  That  on  AprQ  9,  1887, 
Michael  J.  Kelly  entered  Into  an  agreement  In 
writing  with  one  Driscoll  to  purchase  the 
lands  in  question  for  the  sum  of  $6,100,  and 
paid  thereon  $25;  the  purchaser  to  have  30 
days  for  examlnatioD  of  the  title.  That  on 
or  about  April  15,  1887,  Kelly  made  a  verbal 
agreement  with  the  plaintiff,  whereby  the 
plaintiff  should  pay  one-half  of  tbo  purchase 
price  on  or  before  the  expiration  of  the  time 
allowed  for  examination  of  the  title,  and 
thereupon  should  be  equally  interested  with 
Kelly  In  the  purchase.  That  on  May  7, 
1887,  the  title  being  satisfactory,  Kelly  de- 
manded from  Taylor  the  payment  of  one- 
half  the  purchase  money,  but  Taylor  neglect- 
ed to  pay  It.  On  May  9,  1887,  Kelly  paid  in 
full  for  the  land,  and  toolc  a  conveyance  In 
his  own  name,  and  on  the  same  day  had  the 
deed  recorded.  On  August  29,  lSS7,the  plain- 
tiff inclosed  in  an  envelope  a  check  payable  to 
Kelly  or  order  for  $3,050,  and  caused  the  same 
to  be  delivered  to  Kelly,  who  refused  to  ac- 
cept It  That  at  the  time  the  check  was 
drawn,  and  offered  to  Kelly,  plaintiff  had  In 
the  bank  on  which  it  was  drawn  $2,947.46, 
and  no  more,  and  that  this  was  the  only  offer 
of  payment  he  ever  made.  The  court  further 
found:  That  certain  allegations  of  the  com- 
plaint viz.  that  plaintiff  had  paid  $10  for  a 
search  of  the  title;  that  the  deed  was  taken 
by  Kelly  for  the  mutual  benefit  of  both; 
that  he  reposed  confidence  In  Kelly;  and  that 
by  reason  of  such  confidence,  and  the  prom- 
ises of  Kelly,  the  contract  and  deed  were 
taken  in  Kelly's  name,— were  untme.  Ttiat 
Kelly  did  not  at  any  time  admit  that  the  pur- 
chase was  for  their  mutual  benefit.  That  he 
did  not  act  In  bad  faith,  or  fraudulently, 
towards  the  plaintiff.  And  that  plaintiff 
ncltherpald  norgave  any  consideration  for  the 
verbal  agreement  made  by  Kelly  with  him. 
Appellant  specifies  several  particulars  In 
which  he  daims  that  the  findings  are  not 
Justified  by  the  evidence.  Several  of  these 
mny  be  considered  together. 

It  Is  Insisted  that  the  verbal  agreement 
mentioned  In  the  findings  was  made  befwe 
the  written  agreement  between  Kelly  and 
Brlscoll  was  made;  that  the  purchase  was 
in  fact  made  for  the  Joint  benefit  of  Kdly 
and  the  plaintiff;  that,  fhcrefore.  It  was  not 
a  subsequent  agreement  by  Kelly  to  shore 
his  purchase  or  to  sell  to  plalnUff  a 
half  interest  In  the  property,  and  that 
the  plaintiff  negotiated  the  purchase  from 
Driscoll  purauant  to  the  verbal  agree- 
ment; that  'Hhere  Is  no  evidence  thot  It  was 
only  on  Taylor's  payment  on  or  before  the 
time  the  purchase  money  wovld  become  due 
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and  payable  that  Taylor  should  become 
equally  Interested  In  the  property."  The  only 
flDdtng,  about  which  there  Is  any  doubt  as 
to  Its  being  Justified  hy  the  evidence,  Is  the 
one  which  finds  that  the  verbal  agreement 
between  appellant  and  Kelly  was  made  on 
or  about  April  l^th,  which  was  aftM*  the 
date  of  the  contract  between  Kelly  and 
DriscolL  But  a  doubt  will  not  authorize  us 
to  set  aside  the  flndhig.  But;  if  the  finding 
was  that  the  verbal  agreement  was  made 
with  Kdly  before  the  data  of  the  contract 
\Fltb  I>rtscoIl,  It  would  not  avail  the  appel- 
lant 

Defendant,  as  one  of  ber  defenses,  pleaded 
the  Btatnte  of  frauds.  It  Is  also  conceded 
that  appellant  did  not  pay  for  his  Interest, 
and,  treating  hla  check  as  a  tender*  did  not 
tender  ^yment  until  some  three  months  after 
the  purchase  had  been  consummated  and 
the  whole  of  the  purchase  price  paid.  The 
agreement  alleged  In  the  complaint  was  that 
plaintiff  and  Kelly  should  purchase;  not  that 
Kelly  Should  purchase,  and  upon  payment  by 
Taylor  to  Kdly  of  cme-half  the  purchase 
money,  at  some  time  In  the  future,  Kelly 
would  convey.  It  1>  not  claimed  plain- 
tiff that  Kelly  agreed  to  purchase  for  their 
jomt  benefit,  though  It  Is  dalmid  that  he  did 
80  purchase.  The  only  agreement  alleged 
In  the  complaint,  and  which  appelant,  by  his 
exc^>tlon  to  the  findings.  Insists  was  made 
before  the  contract  of  sale  between  BrlscoU 
and  Kelly,  required  appellant  to  join  lb  the 
pnrcbase  (not  necessarily  In  the  contract  of 
purchase),  by  furnishing  his  ptffpwtlon  of 
the  purchase  money  at  the  tbne  the  purchase 
waa  consummated.  This  was  not  done. 
The  contract  with  DrlscoU  having  been  made 
by  Kelly  alone,  he  was  bound  to  foUUl  It 
whetbOT  Taylor  kept  his  verbal  agreement  to 
Join  in  the  purchase  or  not  If  Taylor  de- 
clined to  join  In  tiie  purchase,  and  pay  his 
proportion  of  the  purchase  money,  it  was 
not  In  Kelly's  power  to  compd  him  to  keep 
his  verbal  agreement  A  tenda  of  a  deed 
to  Taylor  for  an  undivided  half  of  the  prop- 
erty, and  a  demand  of  payment  of  one-half 
the  purchase  price,  the  whole  of  which  Kel< 
Jy  was  obliged  to  pay,  would  have  been  frnll^ 
leas,  as  Taylor  could  have  succeasftiUy  plead- 
ed the  statute  of  frauds  to  any  action  broui^t 
to  compel  payment  Certainly,  Taylor  Is  In 
no  better  position,  for  be  must  rely  upon  a 
verbal  contract,  and  ttiat  contract  one  that 
he  had  himself  failed  to  comply  with. 

It  ia  insisted  by  appelant  that  Kelly  be- 
came a  trustee  of  the  Interest  In  the  land  in 
question  for  his  benefit;  that  "a  trust  arises 
when  personal  confidence  Is  reposed  In  one, 
and  accepted  by  the  other."  But  there  waa 
no  relation  of  trust  or  confidence  between 
these  parties,  unless  the  verbal  agreement 
Itself  created  such  relation.  Here  there  was 
no  trust  or  confidence,  other  than  that  which 
is  manifested  in  all  trastness  affairs  in  which 
tbe  faonw  or  ability  of  the  party  Is  relied  up- 
on for  performance.  There  was  in  this  case 


no  reason  for  the  confidence  reposed,  other 
than  the  opinion  entertained  by  appelant 
that  he  could  rely  upon  KeDy.  "It  is  not 
every  case  where  parties  trust  each  other 
that  the  law  recognises  as  confidential.** 
Brison  T.  Brlson,  7S  CaL  628,  17  Pac.  689, 
and  cases  <dted.  Appellant  however,  states 
his  proposition  in  anotber  form,  -Qras;  "A 
person  who  gains  a  thing  by  fraud,  *  *  • 
In  violation  of  a  trust  (that  Is,  confidence 
r^osed),  or  other  wrongful  act.  Is  an  In- 
voluntary trustee  the  thing  gained,  for 
the  benefit  of  the  pwson  who  would  other- 
wise have  had  It"  In  suppwt  of  this  propo- 
sition, he  cites  Ctv.  Code,  %  2224,  and  Grclncr 
Oreiner,  68  Cal.  122.  The  section  of  the 
dvil  Code  refmed  to  is  as  follows:  **Onc 
who  gains  a  thing  by  fraud,  accident,  mis- 
take, undue  influence,  the  violation  of  a  trust 
or  confldence  or  other  wrongful  act  is,  un- 
less he  has  some  otho'  and  better  right  there- 
to,  an  involuntary  trustee  of  the  thing  gain- 
ed, tar  the  benefit  of  the  p^son  who  would 
otherwise  have  had  It"  We  have  seen  that 
tb&e  was  no  violation  of  a  trust  or  con- 
fldence; nor  is  it  alleged,  foand,  or  chilmed 
that  Taylor  made  the  verbal  agreement  with 
Kelly  through  the  fraud  or  other  wrongful 
act  OT  the  undue  influence  of  the  latter,  or 
that  it  was  fbe  result  of  accident  or  mistake. 
Taylor  never  asked  or  suggested  that  the 
agreement  be  reduced  to  writing;  nor  is  there 
any  flsiUng.  or  any  evidence  upon  which  a 
finding  could  be  based,  that  Taylw  was  in 
any  manner  prevented  from  joining  In  the 
purchase,  or  that  Kelly,  at  the  time  the 
v^bal  agreement  was  made,  or  the  time 
when  the  contract  was  made  with  Driscoll, 
did  not  intuid  to  perform  that  agreement 
with  Taylcnr.  The  whole  basis  of  appellant's 
contention  is  that  Kelly  did  not  after  he 
had  been  compelled  to  pay  the  whole  of  the 
purchase  price,  instead  of  one-half,  accept 
payment  from  appelant  and  convey  to  him 
the  Interest  in  q:nestlon.  The  case  of  Orebitf 
V.  Orelntt,  supra,  Is  not  in  point  There  the 
husband  redeemed  c^tain  notes  and  mort- 
gages belonging  to  him  from  a  pledgee,  with 
his  wlfe*s  money,  which  he  had  in  his  pos- 
session, and,  with  intent  to  defraud  the  vrlfe, 
OMigned  them,  without  consideration,  upon 
a  secret  trust  In  favor  of  himself;  and  it 
was  held  tha^  by  using  ber  money  to  re- 
deem tbe  notes  and  mortgages  from  the 
pledgee,  he  became  a  trustee  for  bis  wife, 
and  tiiat  she  was  entitied  to  be  subrogated 
to  the  Hen  of  the  pledgee.  Comment  upon 
the  distinction  between  that  case  and  this 
Is  unnecessary.  In  Pomeroy's  B<inlty  Ju- 
risprudence (section  1056),  the  learned  author 
says:  "In  orAee  that  the  doctrine  of  truste 
ex  maleflclo  with  respect  to  land  may  be  en- 
forced under  any  circumstances,  there  must 
be  something  more  than  a  mere  verbal  prom- 
ise, however  unequivocal;  otherwise,  tbe 
statute  of  frauds  would  be  virtually  abro- 
gated. There  must  be  an  element  of  posi- 
tive fraud  accompanying  the  promise,  and 
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by  means  of  which  the  acquisition  of  the 
lefial  title  Is  wrongfully  consummated. 
Equity  does  not  pretend  to  enforce  verbal 
promlsea  in  the  face  of  the  statute.  It  en- 
deavors to  prevent  and  punish  fraud  by  tak- 
ing from  the  wrongdoer  the  fruits  of  his 
deceit,  and  It  accomplishes  this  object  by  its 
beneficial  and  far-reaching  doctrine  of  con- 
structive trusts."  In  Sandfoss  v.  Jones,  35 
Cal.  4SS  (a  case  cited  by  appellant),  It  Is  said: 
"Doubtless,  the  general  current  of  author- 
ities upon  this  subject  is  that  a  dry,  verbal 
promise  to  purchase  lands  for  the  benefit  of 
anotha-  Is  within  the  statute  of  frauds,  and 
cannot,  therefore,  be  proved  by  paroL"  The 
facts  of  that  case,  however,  took  It  out  of 
the  statute,  upon  well-settled  equitable  prin- 
ciples, and  It  is  therefore  not  an  authority 
for  appellant  Kose  v.  Hayden,  35  Kan.  106, 
10  Pac.  563,  cited  by  appellant,  was  where 
;in  agent,  employed  to  purchase  for  his  prin- 
cipal, bought  in  bis  own  name,  and  paid 
with  his  own  money;  and  it  was  held  that 
the  weight  of  authority  was,  he  could  not 
retain  the  property  so  purchased.  That, 
Uowevcr,  is  not  this  case.  A  parol  agree- 
ment that  another  shall  be  Interested  in  a 
purchase,  or  parol  declarations  by  a  pur- 
chaser that  he  buys  for  another,  without  an 
advance  of  money  by  that  other,  will  not 
i-aise  a  resulting  trust,  but  will  be  Inopera- 
tive under  the  statute  of  frauds,  Bla&d  v. 
Tallfiy,  50  Ark.  71,  6  S.  W.  234. 

Appellant  further  contends  that  there  is 
no  evidence  that  a  demand  was  made  upon 
liim  to  furnish  his  part  of  the  purchase 
price  to  be  paid  to  Drlscoll;  that  the  only 
evidence  of  such  demand  was  that  of  Joseph 
P.  Kelly,  who  had  no  power  to  convey  any 
interest  In  the  property.  Joseph  P.  Kelly 
testified  that  his  fatho*,  M:  J.  Kelly,  left  the 
city  a  few  days  before  the  time  expired  for 
the  performance  of  the  contract  with  Dris- 
coU,  and  insti'ucted  him  to  attend  to  the 
payment  and  secmring  a  conveyance,  and  for 
this  purpose  gave  him  a  check  for  his  part 
of  the  purchase  money  and  Instructed  him 
to  call  on  Taylor  for  the  remainder;  that  he 
did  call  upon  Taylor  and  a^ed  him  to  put 
up  his  half  of  the  money;  that  Tajlor  re- 
plied, "Wdl,  there  was  an  arrangement  of 
that  kind,  but  that  he  would  not  do  It;  that 
ho  did  not  propose  to  go  into  the  thing  at 
all,  and  did  not  propose  to  have  anything 
to  do  with  It"  This  was  denied  by  Taylor. 
The  fact  that  Joseph  P.  Kelly  could  not 
make  a  deed  to  him  did  not  affect  Taylor's 
duty  to  pay  the  money,  nor.  Indeed,  was  any 
demand  upon  Taylor  necessary,  as  Taylor 
wa.s  one  of  the  purchasers  under  the  terms 
of  the  agreement,  as  alleged  by  him.  The 
conflict  between  these  witnesses  will  not 
pci-mit  the  appellate  court  to  interfere  with 
the  findings  objected  to;  and  It  is  clear  that. 
If  Joseph  P.  Kelly's  testimony  Is  time,  M.  J. 
Kelly  gave  Taylor  a  full  opporttmlty  to  carry 
out  tho  agreement  and  that  Taylor  declined 
to  do  MO.  Wliatever  merit  there  might  be 


In  appellant's  specifications  of  InsufflciencT 
of  the  evidence  to  justify  the  findings  (and 
I  think  there  are  none).  If  the  findings  were 
changed  to  meet  his  suggestions,  the  judg- 
ment was  right  and  the  order  denying  a 
new  trial  should  be  affirmed,  unless  the  court 
erred  In  matters  of  law  to  the  prejudice  of 
appellant 

Appellant  was  a  witness  In  his  own  be- 
half, and  was  asked  by  Ills  counsel  the  fol- 
lowing question:  "State  the  fact— the  rea- 
son the  transaction  was  done  in  Mr.  Kelly's 
name,  and  not  In  your  joint  names?"  De- 
fendant's objection  was  sustained.  If,  by 
the  question,  it  was  Intended  to  call  from 
the  witness  a  statement  of  the  mental  opera- 
tion by  which  he  concluded  to  have  the  con- 
tract in  the  name  of  Mr.  Kelly  alone.  It  was 
clearly  incompetent  That  this  was  what 
he  called  for  Is,  I  think,  quite  clear  from  the 
record.  All  the  facta  appear  to  have  been 
fully  testified  to  by  the  witness.  It  Is  not 
alleged  or  claimed  that  any  fraudulent  de- 
vices or  means  were  resorted  to  by  Mr.  Kelly 
to  induce  appellant  not  to  appear  in  the  con- 
tract with  Drlscoll.  It  is  not  apparent  there- 
fore, that  the  answer  to  the  question  would 
have  been  material;  and  in  such  case  coun- 
sel shotild  liave  stated  the  fact  he  expected 
to  prove,  and  made  an  oCCer  to  prove  it  by 
the  witness,  and  thus  put  In  the  record  the 
facts  which  woxild  show  whether  it  was  ma- 
terial. In  the  absence  of  such  statement  In 
the  record,  we  cannot  say  that  the  facts  ex- 
pected to  be  stated  In  answer  to  the  question 
were  material,  or.  if  material,  that  appellant 
was  prejudiced  by  the  ruling. 

Appellant  was  also  asked  the  value  of  the 
lots  at  the  time  of  the  purchase.  Defend- 
ant's objection  was  properly  sustained.  The 
value  of  the  property  could  not  in  any  way 
affect  the  validity  of  the  agreement  upon 
which  appellant  sought  to  recover. 

The  other  alleged  errors  of  law  are  cover- 
ed by  what  has  been  said  on  the  principal 
question.  The  order  appealed  from  should 
be  affirmed. 

1  We  concur:  SEARLS.  C;  VANCUEF,  C. 

McFARLAND  and  FITZGERALD,  JJ. 
For  the  reasons  given  in  the  foregoing  opia> 
Ion,  the  order  appealed  from  is  affirmed. 

,  DB  HAYEN,  J.  I  concur  in  the  Judgment. 


lUCaL  3M 

EDWARDS  V.  HELLINGS  et  al.  (No.  15.230.) 
(Snprema  Conrt  of  California.  Jane  35,  1S91.) 

JUDOHCNT    BT    DBTAULT  —  BSTRT   BT    CI.BRK — 

Gkounds  fob  tiSTTisa  Asiob— Aotion  aoaixbt 
Partn  bus. 

1.  WTiere  defendant  was  personally  serve*! 
with  sammons,  a  jiidsment  by  defiialt  will  not 
be  set  aside  because  the  attorney  he  requeeted 
to  defend  the  action,  after  a  demurrer  to  the 
complaint  was  overruled,  failed  to  answer,  espo- 
dally  when  defendant  states  that  he  did  not 
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read  the  complaint,  and  doea  not  state  that  he 
told  the  attcffney  of  facta  which  woald  be  a  de- 
fense, and  it  appeared  that  he  left  the  ttate  two 
days  af^  the  aerrice  of  summonB,  and  did  not 

commnnicate  further  with  his  attorney. 

2.  An  eiecntlon  on  a  default  judgment  will 
not  be  qaashed  becanse  the  complaint  was  de- 
fective, aa  the  remedy  therefor  is  by  aiH>eal. 

3.  Code  Civ.  Froc.  |  414,  provides  that 
when  an  actioD  Is  against  two  or  more  liable  on 
a  contract,  and  the  snmmons  Is  not  served  on  all, 
the  plniDtiff  may  proceed  iKainst  those  served 
as  if  they  weru  the  oaiy  oefeudanta.  Section 
5S5  provides  that,  if  the  defendant  fail  to  ao- 
swer,  the  clerk  may  enter  judgment  against  one 
or  more  of  aevenl  defendants  In  the  cases 
provided  for  in  aeetioQ  414.  Seettoo  636  pro> 
vides  that  on  the  overruling  of  a  demurrer  the 
plaintiff  may  proceed  as  in  section  SS5.  Beld, 
ttiat  on  the  failure  of  defendant  to  answer  after 
the  orerrnling  of  a  demurrer  in  an  action  against 
ccv&rtners,  he  being  the  only  one  served,  jadg- 
meut  may  be  entered  by  the  clerk  against  him. 

4.  Under  Code  Civ.  Proc.  8  585,  providing 
that,  in  case  of  defendant's  failure  to  answer, 
"the  clerk,  on  application  of  plaintiff,  may  enter 
the  default,  and  immediately  therc^ter  enter 
juilKnu'iii,"  ilie  clerk  may  enter  judgment  eight 
years  after  entry  of  defonlt,  as  the  word  "im- 
mediately" is  merdr  dlrectwj. 

5.  Hie  statute  of  limitations  begins  to  run 
on  a  judgment  by  default  from  the  entry  of  the 
judgment,  and  not  from  the  entry  of  the  de&ult. 

Department  1.  Appeal  from  mpetior 
court,  city  and  county  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  T.  G.  Edwards  asainst  W.  B. 
HelUngs  and  Sdward  Helllngs,  tradas  under 
the  name  of  W.  B.  HeUinga  &  Go.  There 
was  a  Judgment  of  default  against  W.  B. 
HeUIngs,  and  from  a  judgment  denying  his 
aiiitllcatlou  to  set  aside  the  same,  and  qnaah 
an  execution  issaed  thereon^  be  appeals.  Af- 
firmed. 

Henry  I.  Kowalsky  and  T.  J.  Crowley  (T. 
M.  Osmont,  of  counsel),  for  appelant  H.  O. 
Fircbaush,  for  respondents. 

HARRISON,  J.  The  plaintiff  commenced 
an  action  against  the  appellant  and  another 
defendant  February  16,  1884,  for  the  pur- 
pose of  recovering  from  them  the  amount 
of  a  judgment  that  had  been  previously  ren- 
dered In  the  fifteenth  district  court  for  the 
dty  and  county  of  San.  Francisco.  The  sum- 
mons in  the  action  was  served  upon  the  ap- 
pellant alone,  and  was  given  by  him  to  an  at- 
torney, with  Instructions  to  defend  the  ac- 
tion. This  attorney  filed  a  demurrer  to  the 
complaint,  which  was  afterwards  overruled 
for  want  of  prosecution.  Notice  of  such 
OTemillng  was  served  upon  the  appellant's 
attorney,  and,  no  answer  having  been  filed, 
his  defatjlt  was  entered  by  order  of  the  court 
March  14,  1884.  Judgment  was  not  entered 
against  him  upon  this  default  until  January 
18, 1892.  An  execution  was  Issued  upon  this 
judgment  March  19,  1892,  and  levied  upon 
certain  real  property  of  the  appellant,  which 
was  advertised  by  the  sheriff  to  be  sold  on 
the  21st  of  April.  1802.  On  the  18th  of  April, 
upon  the  application  of  the  appellant,  the 
court  in  which  the  Judgment  had  been  en- 
tercd  made  an  order  that  the  plaintiff  show 


cause  why  the  <ader  of  d^anlt  and  Judg- 
ment theretofore  mode  and  entered  therein 
should  not  be  aet  aside,  and  the  defendant 
allowed  to  file  an  answer;  and  also  made 
an  order  staying  proceedings  In  the  mean- 
time. Upon  the  hearing  of  tills  order  to 
show  cause  the  coort  denied  the  application, 
and  at  the  same  time  doiled  a  motion  by  the 
appellant  to  recall  and  quash  the  execution 
that  had  been  Issued.  From  these  orders  he 
has  appealed,  brining  the  matters  here  by  a 
bill  of  exceptions. 

The  court  properly  exerdsod  Its  discretion 
In  denying  the  application  to  set  aside  the 
default  and  Judgment  against  the  appellant* 
and  refusing  to  relieve  falm  therefrom.  The 
snmmons  In  the  cose  bad  been  reguhirly 
served  ni>on  the  appellant;  and  the  appear- 
ance of  the  attorney  in  his  behalf  was  au- 
thOTlzed  by  him.  His  Instmctions  to  the  at- 
torney to  defend  the  action  were  of  no  avail 
to  relieve  him  from  the  Judgment,  even  if 
bis  attorney  had  failed  to  carry  out  his  In- 
structions. Although  he  says  in  bis  appli- 
cation that  he  firmly  believed  that  his  attor- 
ney would  defend  the  action  upon  Its  merits, 
he  also  says  that  he  did  not  examine  the 
complaint  to  ascertain  the  exact  nature  of 
the  action;  nor  does  be  say  that  he  gave  bis 
attorney  any  statement  of  the  facts  In  the 
case,  or  which  would  constitute  any  defense 
thereto,  or  that  he  ever  from  that  time  com- 
municated with  him  in  reference  to  the  ac- 
tion. That  within  two  days  after  the  serv- 
ice of  the  snmmons  upon  him  he  left  the 
state,  and  It  does  not  appear  that  he  re- 
turned to  it  until  December,  1891. 

Neither  did  the  court  err  In  refusing  to  re- 
call and  quash  the  execution.  The  judgment 
upon  which  the  execution  was  Issued  was 
regular  In  form,  and  was  rendered  after  the 
appellant's  default  had  been  taken  for  fail- 
ure to  answer  in  a  case  In  which  he  had  been 
personally  served  with  the  summons,  and  his 
demurrer  to  the  complaint  had  been  over- 
ruled. The  Judgment  wis  not  void,  and  the 
execution  had  been  regularly  issued  thereon 
within  a  few  months  after  Its  rendltloa  The 
defendant  did  not  claim  that  anything  had 
transpired  since  its  entry  to  authorize  the 
court  to  suspend  or  prevent  Its  execution.  If 
the  court  bad  erred  in  overruling  the  appet 
lant'a  demurrer  thereto,  or  if  there  was  any 
Infirmity  In  the  Judgment  by  reason  of  a 
defective  complaint,  the  remedy  of  the  appel- 
lant was  by  an  appeal  from  the  Judgment, 
and  upon  such  appeal  he  could  have  caused 
a  stay  of  the  execution;  but  these  reasons 
would  not  authorize  the  court  to  stay  the 
execution  of  the  Judgment,  so  long  as  It  re- 
mained in  force  and  of  record. 

The  entry  of  Judgment  against  the  appel- 
lant, without  at  the  same  time  entering  Judg- 
ment against  his  codcfendant,  who  had  not 
boon  served,  was  In  accordance  with  the  stat- 
ute. Section  036,  Code  Civ.  Proc,  provides 
that  upon  the  overruling  of  a  demurrer  the 
plaintiff  may  proceed  as  prescribe  In  sec* 
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tioa  685,  upoD  the  failure  of  tbe  defendant 
to  answer;  and  In  section  585  It  Is  provided 
that,  If  tbe  defendant  fail  to  answer,  the 
clerk  may  enter  Judgment  against  one  or 
more  of  several  defendants  in  the  cases  pro- 
vided for  In  section  414;  and  section  414 
provides  that  when  the  action  Is  against  two 
or  more  defendants,  Jointly  or  severally  lia- 
ble on  a  contract,  and  the  summons  Is  served 
on  one  or  more,  but  not  on  all  of  them,  the 
plaintiff  may  proceed  against  the  defendants 
served  In  tho  same  manner  as  if  they  were 
the  only  defendants.  The  provision  that  the 
clerk  must  enter  the  Judgment  "Immediate- 
ly" after  entering  his  default  Is  merely  direc- 
tory. BQs  failure  to  do  so  may  render  him 
liable  to  an  action  by  the  Judgment  creditor, 
but  does  not  render  void  the  Judgment  subse- 
quently entered  upon  such  default;  nor  can 
the  d^endant  against  whom  the  Judgment 
la  entered  Invoke  such  failure  for  tbe  pur^ 
pose  of  annulling  a  Judgment  to  which  he  has 
no  other  defense.  The  statute  of  limitations 
upon  the  Judgment  runs  from  the  time  of  Its 
entry,  and  not  from  Its  rendition.  Trenouth 
V.  Farrington,  54  Cal.  273.  See,  also,  Frank- 
lin V.  Merida.  60  CaL  289.  If  tbe  appellant 
had  desired  to  set  tbe  statute  of  limitations 
running,  he  could  bimeeU  bave  caused  the 
Judgment  to  be  entered  at  any  time  after  its 
rendition.   The  orders  are  affirmed. 

We  CfHunr:  OABOUTIB,  J.;  VAN 
FLBBT,  J. 


lOa  Cal.  M8 

SFBNOD  T.  SOHUI/rSS.  (No,  10,187.) 

(Sujveme  Ooort  of  California.  June  2S,  1894.) 

KBauoEKCE— Danobrods  Fremises— Excava- 
tions. 

Where  a  building  Is  bring  constructed 
on  a  ci^  lot,  and  the  excavation  In  tbe  side- 
walk is  not  protected  a*  required  by  wdioance, 
the  owner  of  the  lots  Is  liable  to  perstHis  in- 
jured by  falling  therein,  thouA  the  wwk  is  be- 
ing done  by  an  Independent  contractor. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  S^undsoo;  A.  A. 
Sanderson,  Jndga 

AcUon  Andy  T.  Spence  against  Lonls 
Bchults.  From  a  jndgment  for  plalntlfl*  de- 
fendant appeals.  AfBrmed, 

Alex.  D.  Keyes,  for  appellant  Henley, 
MacSherry  &  Herrmann,  Henley  &  Swift^ 
and  J.  W.  Oatei^  for  re^Kxident. 

McFARLAND,  J.  This  Is  an  appeal  by  de- 
fendant &om  a  Judgment  In  favor  of  plain- 
tiff, and  from  an  order  denying  defendant's 
motion  for  a  new  trial.  This  Is  an  action 
to  recover  damages  for  personal  Injuries 
sustained  by  respfoident,  and  caused  by  bis 
falling  Into  a  deep  excavation  In  a  side- 
walk on  a  lot  and  premises  owned  by  ap- 
pellant, and  situated  on  the  comer  of  Wash- 
ington and  Kearney  streets,  in  tbe  city  and 
county  of  San  ji^anclsco.  At  the  time  of 
the  acddent  appellant  was  constructing  a 


building  on  said  lot,  and  an  excavation 
aboat  14  feet  de^  had  been  made  in  the 
sidewalk,  and  left  unprotected  by  any  bar- 
ricades or  lights  around  It  About  10  o'clock 
p.  m.  of  the  evrailng  of  Novemba  19,  1888, 
the  respondent,  a  stranger  In  tbe  city,  while 
walking  along  Washington  street,  fell  Into 
said  excavation  and  was  seriously  Injured. 
He  was  not  guilty  of  contributory  negligence. 
The  main  ground  upon  which  appellant  con- 
tends for  a  reversal  Is  that  he  had  made 
several  different  contracts  with  several  dif- 
ferent parties,  by  which  each  of  said  parties 
was  to  do  tbe  work  and  to  furnish  materials 
necessary  to  the  completion  of  particular 
ports  of  said  building;  that  said  parties 
were  Indepradent  contractors,  and  not  serv- 
ants of  a[^>ellant;  and  that,  therefore,  the 
doctrine  of  respondeat  superior  does  not  ap- 
ply, and  the  parties  who  made  said  excava- 
tion under  said  contracts  are  alone  answer- 
able for  any  injury  which  respondent  may 
have  sustained  in  the  manner  alleged  in 
tbe  complaint  Counsel  on  both  sides  bave 
argued  the  case  In  their  briefs  with  great 
industry  and  ability,  and  have  cited  many 
authorities.  This  was  highly  commendable 
in  counsel,  and  has  aided  the  court  to  see 
tbe  case  from  many  points  of  view;  but 
damage  cases  of  this  class  come  here  qnite 
frequently,  and  we  cannot  be  expected  in 
each  case  to  elaborately  review  tbe  whole 
field  of  authorities  applicable  to  such  cases. 

Counsel  for  respondent  argues  with  much 
force  that  the  contracts  relied  on  by  ap- 
pellant have  so  many  conditions  and  reser- 
vations, and  give  to  appellant  so  much  re- 
visory and  controlUng  power  avex  tbe  con- 
tractors as  to  the  employment  of  workmen, 
choice  of  materials,  etc,  as  to  take  the  case 
entirely  out  of  the  rule  Invoked  by  appel- 
lant as  independent  contractors.  But,  with- 
out passing  upon  that  point,  we  tbink  that 
the  cont^tlon  of  appellant  must  be  decided 
against  him,  upon  the  authority  of  the  cases 
of  Colgrove  v.  Smith  (CaL)  38  Pac.  411, 
and  Barry  v.  Terkeldsen,  72  Cal.  254,  13 
Pac  657.  In  the  flrat  place,  the  mainte- 
nance of  the  excavation  was  unlawful,  be- 
cause there  was  no  compliance  with  a  cer- 
tain ordinance  of  the  city  on  that  subject 
and  appellant  could  not  relieve  himself  of 
tbe  duty  of  complying  with  said  ordinance 
by  shifting  it  onto  a  contractor.  Colgrove 
T.  Smith,  supra.  In  the  second  place,  an 
excavatl<Hi  like  the  one  In  the  case  at  bar 
In  tbe  sidewalk  of  a  populous  street  In  a 
dty  Is  **so  dangerous  a  pitfall  as  to  be.  In 
Its  character,  of  the  nature  of  a  nuisance;" 
and  he  who  causes  It  to  be  done,  knowing 
beforehand  its  nature  and  (Character,  cannot 
escape  liability  to  one  who  Innocently  falls 
into  It,  U[ran  the  ground  that  bo  let  out  the 
Job  of  creating  the  nuisance  to  a  contractor. 
Barry  v.  Terkeldsen,  supra.  Most  of  the 
specific  points  made  by  appellant  are  In- 
v(dTed  in  the  above  pK^osItimis.  We  tbini; 
there  was  snflBcIoit  evldencff^pon  theitoint 
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of  the  na.tnre  of  respondent's  Injuries  to 
warrant  the  court  m  Instrnctlng  the  jury 
that  they  might  consider  "how  far  perma- 
nent and  lasting  his  injuries  may  be  In  their 
character;"  and  we  see  no  error  In  the 
Instructions  to  the  Jury  In  any  othv  respect 
It  was  not  error  to  admit  the  ordinance  of 
the  city,  otTered  by  respondent.  There  are 
a  number  of  minor  points  made  by  appel- 
lant under  the  head  of  "Miscellaneous  Ex- 
ceptlana,"  but  we  do  not  think  that  either 
of  such  exceptions  was  well  taken,  or  that 
eithw  of  them  needs  special  mention.  Tlie 
Judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:  DB  HAVBK,  X;  FITZOBB- 
ALD,  J. 


CITY  AND  COUNTY  OF  SAN  FBAN0I800 

V.  WAXGE>'iIEIM  et  al.   {No.  15.537.) 
(Sivreme  Conrt  of  Caltfomia.  Jmie  25,  18M.) 
Taxable  PnoPEKTy  —  Seat  ik  Stock  Rzckahsb. 

A  seat  in  a  stock  exchange,  which  is  a 
personal  priTll^^  of  lieiug  and  remaimng  a 
momber  of  a  ToftiDtarr  ossoclatioQ.  with  the  as- 
M>tit  of  the  SRsodates,  Is  not  taxable  property. 
City  and  Coanty  of  San  Francisco  t.  Anderson 
(Cal.)  30  Pac  1034,  followed. 

Department  2.  Appeal  from  giq>enor  court, 
dty  and  county  of  Bon  Ftandsco;  A.  A.  San- 
derson, Judge. 

Action  by  the  city  and  county  of  San  Fran- 
cisco against  S.  Wan^ita^m  ft  Ca  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J.  E.  ODonnell  and  Jones  &  O'Donnell,  for 
appellant  Oarber,  Boalt  &  Bishop,  toe  re- 
spondents. 

PER  CURIAH.  Thli  Is  OH  aeUon  to  re* 
corer  mon^  allured  to  be  due  from  defend- 
ants toe  city  and  connty  and  state  taxes 
which  wore  assessed  tor  the  fiscal  year  end- 
ing Jnne  30,  1890,  upon  pwsonal  property  of 
defendants,  to  wit,  a  seat  in  the  San  Fran- 
cisco Produce  Exchange.  The  court  below 
fonod  as  a  conclnsion  of  law  that  the  said 
"seat"  was  not  such  [nvperty  as  is  subject  to 
taxation  under  the  rerenue  laws  of  this 
state,  and  gave  Judgment  for  the  def^dants, 
from  which  the  plaintiff  appeate  on  the  Judg- 
ment rolL  Tfae  case  is  in  all  mateirtal  re- 
spects like  that  of  City  and  County  of  San 
Francisco  Anderson  (Just  decided)  86  Pac. 
1034,  and  npm  the  anthorlty  of  the  decision 
In  that  case  the  jndgment  Is  affirmed. 


4  CmL  Vsnp.  Ml 

ADAMS  T.  FARNSWORTH  et  al. 
(No.  15,312.) 
(Sninenie  Conrt  of  CaHfomla.  Jnne  20,  1804.) 

Rbtisv  o5  Appbal — Harmlr!!!!  Errob — Rbcep- 
noK  or  EviDiNcB. 
X-  Findings  by  the  conrt  wUl  not  be  dis- 
turbed on  appeal  wtiere  there  Is  evidence  to 
justify  them. 


2.  Srror  In  refoslng  to  pomlt  the  maker  of 
a  note  to  testify  on  cross-examination  as  to  tiie 
elroamstanees  under  which  he  signed  the  not»~ 
the  witacss  haTing  been  colled  by  plalntlir  for 
the  pnrpose  riuwr  of  proving  his  sign&tnre^ 
ii  cored  by  his  testifying  In  ms  own  behalf  in 
regard  thereto. 

Department  2.  Appeal  from  snpericn'  court, 
Santa  Clara  county;  W.  O.  Lwlgan,  Judge. 

Action  Charles  Adams  against  A.  D. 
Famsworth  and  ottiers.  There  was  a  Judg- 
ment for  ^ntlfl,  and  defendants  appeaL 
Afflnnedi 

W.  O.  Kennedy,  for  appellants.   Wm.  H. 
Jordan  and  S.  F.  Lelb,  for  respimdent 

PER  OtnUAM.  This  action  was  brought 
by  plaintiff  to  recover  on  the  following  prom- 
issory note:  "?2,000.00.  San  Josfi,  Frf>.  4, 
1888.  Thirty  days  after  date,  for  value  re- 
ceived, we,  jointly  or  severally,  promise  to 
pay  Chas.  Adams  the  sum  of  $2,000  (two 
thousand  dollars),  with  Interest  thereon  from 
date  until  payment  at  the  rate  of  —  per 
centum  per  annum,  payable  In  thirty  days, 
and,  if  not  so  paid,  then  to  be  added  to,  and 
become  a  part  of,  the  principal,  and  bear  a 
like  interest;  said  principal  and  interest  to 
be  paid  in  United  States  gold  coin  only.  If 
any  interest  on  this  note  be  not  paid  within 
a  month  after  it  becomes  due,  then  the  whole 
of  the  principal  and  interest  shall,  at  the 
option  of  the  payee,  become  and  be  Immedi- 
ately due  and  payable.  A.  D.  Famsworth. 
D.  R.  Martin.  O-  Wendt"  The  defendants 
Martin  and  Woidt,  in  tb^  answer,  deny 
that  they  executed  the  note  for  value  re- 
ceived, and  aver  that  their  signatures  thereto 
were  procured  by  fraudulait  and  false  repre- 
sentations made  to  them  by  plaintiff  and 
their  codefendant  Famsworth.  It  is  further 
averred  that  plaintiff  duly  released  them 
from  all  liability  on  said  note,  and  that  the 
same  has  been  fully  paid  and  discharged. 
Plaintiff  bad  Judgment  against  the  defend- 
ants Martin  and  Wendt  Famsworth,  the 
other  defendant,  who  was  never  served  with 
process,  made  no  appearance.  From  which 
Judgment,  and  the  order  denying  their  mo- 
tion for  a  new  trial,  the  defendants  Martin 
and  Wendt  appeaL 

The  court.  In  its  decision,  found  that  an  the 
allegations  of  the  complaint  were  true,  and 
also  found  adversely  to  the  defnidants  upon 
all  of  the  defenses  set  up  in  their  answer; 
and,  as  these  findings  are  foUy  Justified  by 
the  evidence,  they  will  not,  under  the  well- 
established  rule  of  this  court,  be  disturbed. 

It  is  claimed  by  appellants  that  the  court 
erred  In  sustaining  plaintiff's  objection  to 
the  following  question  propounded  on  cross- 
examination  by  counsel  for  the  defense 
to  the  defendants  Martin  and  Wendt,  while 
upon  the  stand  as  witnesses  for  plaintiff,  who 
introduced  them  as  such  solely  for  the  pur- 
poses of  proving  the  signatures  to  the  note: 
"Q.  State  under  what  circumstances  you 
signed  that  paper"  (referring  to  the  note  In 
questiuu).  Conceding,  for  the  fi^B$9Bot^ 
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this  case  only,  Oiat  tlie  court  erred  in  jnaking 
the  ruling  complained  ot,  the  m*or  was  cured 
by  these  witnesses  subseiiuently  testUylng  in 
their  own  behalf  as  to  the  clrcamBtanees 
under  which  they  signed  the  note. 

As  the  remaining  errors  complained  of  are 
either  untenable  or  immatorlal.  It  follows 
tliat  the  Judgment  and  order  sliould  be  af- 
firmed, and  it  is  BO  ordered. 


108  CaL  no 

PBOFLB  T.  LBOXARD.  (No.  21,096.) 
(Snpreme  Gonrt  of  Callfwnia.  June  2Q,  18&4.) 
GoHFORATioKS— Faisb  Keoobd  Ehtribs— Inoict- 

HEMT. 

1.  Ad  indictmeat  of  a  corporation  officer, 
under  Fen.  Code,  §  6G3,  for  making  falae  en- 
tries In  a  record  with  intent  to  defraud,  if  it 
set  out  the  entries  In  haec  verba,  and  allege  them 
to  he  false,  need  not  state  wlierdn  th^  are 
fabe. 

2.  The  indictment  alleging  that  the  entries 
were  made  with  intent  to  defraud  the  corpora- 
tion need  not  set  out  how  th^  could  have  ef- 
fected the  result,  if  they  are  such  that  the 
court  cannot  say  from  thdr  face  that  they  could 
not  possibly  hare  done  so. 

Department  1.  Appeal  from  superior  court; 
Santa  Clara  county;  Jolin  Reynolds,  Judge. 

Indictment  of  H.  M.  Leonard,  under  Pen. 
Code,  i  663(  for  making  false  entries  on  the 
books  of  a  corporation  with  Intent  to  de- 
fraud it  Demurrer  to  Indictment  sustained. 
The  state  ^peals.  Reversed. 

V.  A  Sebellar  and  E.  £1.  Cothran,  for  the 
State.  Mordious^  Tuttle  ft  Bldiards,  fw  re- 
spondent 

GAROUTTE,  J.  This  Is  an  ai^eal  by  the 
people  from  an  order  of  the  superior  cotut 
sustaining  defendant's  domun-er  to  the  In- 
dictment. The  Indictment  charged  that  the 
defendant  was  a  director,  officer,  manager, 
and  sen'ant  of  the  Bank  of  Santa  Clara  Coun- 
ty, a  corporation,  etc.,  and  as  such  officer,  etc., 
"there  then  and  there  came  and  was  under 
his  control  and  possession  a  certain  record 
known  as  a  'note  register,'  which  said  rec- 
ord was  then  and  there  the  property  of  and 
kept  by  the  said  corporation;  and  the  said 
II.  M.  Leonard,  while  said  record  was  so  In 
his  possession  and  under  his  control  by  Tlr- 
tue  of  his  trust  as  such  director,  etc.,  then  and 
there,  to  wit  on  the  3l8t  day  of  October, 
1892,  with  Intent  In  him,  the  said  H.  M. 
Leonard,  to  defraud  the  said  corjwratlon  In 
the  sum  of  three  thousand  dollars,  did  will- 
fully, unlawfully,  and  feloniously  make  in 
the  said  record  the  following  false  entries, 
to  wit: 


Snmbar. 

Thite. 

Maker. 

Amoant. 

21$ 

Oct.  SI,  1893. 

Sloan. 

f«.(NM.W. 

Section  563  of  the  Penal  Code  provides: 
"Every  director,  officer  or  agent  of  any 
corporation  •  *  •  who,  with  Intent  to  de- 


fraud, *  *  *  makes  any  false  entries  In 
any  book  of  accounts,  or  other  record  or 
document  kept  by  such  corporation  or  asso* 
elation,  la  punishable  by  lmi«1sonment  In 
the  state  prison  not  less  than  three  nor  more 
than  ten  years.  •  •  *"  The  indictment  in 
this  case  was  framed  under  the  foregoing 
section,  and  we  see  no  objection  that  can 
be  made  to  it  It  Is  urged  by  respondmt 
that  nothing  Is  shown  by  its  face  Indicating 
wherein  the  entry  Is  false.  There  is  no  mer- 
it in  this  contention,  for  the  indictment  sets 
out  In  haec  verba  the  entries  made  by  the 
defendant  and  alleges  that  they  were  false 
entries.  If  they  were  folse,  that  is,  tman- 
thorized  by  any  existing  facts,  then  tb^ 
were  each  and  all  false,  and  the  allegation 
is  exactly  In  line  with  the  statute.  It  Is 
claimed  that  conceding  the  entry  to  be  false, 
still  it  was  not  such  an  entry  as  could  re- 
sult In  defrauding  the  bank.  The  Indictment 
clearly  shows  that  no  honest  man  guided 
the  pen  that  made  tiiese  entries.  They  were 
made  through  no  mistake  of  fact  They 
were  not  only  false,  but  criminally  false,  for 
they  were  made  with  Intent  to  defraud. 
It  is  not  necessary  to  set  out  how  these  en- 
tries could  hare  resulted  in  defrauding  the 
bank.  That  is  purely  a  matter  of  evidence. 
In  all  penal  statutes^  where  the  ofFense  la 
one  requiring  the  act  to  be  done  with  a 
certain  Intention,  as  burglary,  forgery,  and 
obtaining  property  by  false  pretenses,  It  Is 
only  necessary  in  the  acctising  paper  to  set 
out  what  the  defradant  actually  did,  and 
tliat  he  did  It  with  a  certain  intent  It  is 
not  necessary,  therefore,  to  state  facts  show- 
ing how  he  could  have  successfully  carried 
out  his  nefarious  schemes  and  Intentions  of 
defrauding  some  one.  If  those  matters  are 
material  to  the  case,  they  are  only  mat^al 
as,  evidence  tmding  to  support  the  diarge 
made. 

The  case  of  People  v.  Ah  Woo,  28  CaL 
211,  is  in  direct  support  of  these  views.  That 
was  a  case  of  forgery,  and  the  court  said: 
"So  far  as  it  is  claimed  that  the  indictment 
fails  to  show  In  what  manner  Ah  Woo  wna 
or  could  be  defrauded  by  the  transaction, 
it  is  sufficient  to  say  that  all  that  is  matter 
of  evidence.  The  charge  Is  direct  The 
transfer  was  made  with  Intent  to  defraud 
Ah  Woo,  which  Is  sufficient,  so  far  as  tue  In- 
dictment Is  concerned.  It  may  have  been 
passed  as  security  for  a  loan.  All  this  Is 
to  be  proved,  but  need  not  be  alleged."  In 
People  V.  Palmer,  63  CaL  615,  if  the  indict- 
ment had  stated  in  terms  the  false  entry 
made  by  the  defendant  it  then  would  have 
been  similar  to  the  one  here  involved,  and 
would  have  been  sustained  by  the  court, 
as  la  deariy  evidenced  by  the  opinion  in 
that  case.  If  it  was  apparent  from  the  face 
of  this  indictment  that  these  entries  were 
such  that  under  no  possible  state  of  circum- 
stances could  they  have  resulted  In  a  fraud 
upon  the  corporation,  respondmt's  conten- 
non  would  have  fWce;  bnt  socb  Is  not  the 
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fiuA.  If  these  eotrlefl  wwe  QnotatLoiui  of 
laiptiiTe  or  poetzy.  It  wonld  be  erldoit  the 
tudif^tment  could  not  stand,  for  the  case 
would  then  be  in  the  sanw  position  as  if 
It  had  been  attempted  to  make  a  nudum 
pactum  the  subject  of  forgery.  But  by 
Inspectitm  of  these  false  entries  we  cannot 
say  that  they  could  not  have  resulted  In  de^ 
frandlniT  the  ban^  and  hence  we  cannot 
say  they  are  not  suffldent  to  ft>rm  the  basis 
of  a  charge  of  the  diameter  here  inTfdred. 
ThSa  question  Is  quite  fully  discussed  In 
People  T.  Monroe,  100  CaL  35  Fac.  sao. 
In  conclusion,  we  say  the  defendant  has  no 
cause  of  complaint  against  the  Indictment 
III!  cannot  be  misled  by  it  for  It  is  so  di- 
rect and  certain  that  he  knows  exactly  the 
charge  he  will  be  called  upon  to  meet  at 
the  trial  of  the  case.  Ihe  indictment  char- 
ges him  with  falsely  maldng  certahi  entries 
in  the  bofAs  of  the  oorporatiim.  with  a  fkand- 
ulent  Intent  The  enlxies  are  set  out  In 
toms.  He  knows  exactly  what  the  prose- 
cution will  be  required  to  prove,  and  what 
defense  he  should  be  prepared  to  make. 
We  think  the  indictment  sufficient  to  put 
him  upon  his  trlaL 

For  the  foregoing  reascHis;  the  order  bus* 
tainiug  the  demurrer  is  rerersed*  and  the 
cause  remanded. 

We  concur:  HABBI80N,  X;  TAN  FI^T. 
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TETIS  et  al.  t.  BUTLER.  (No.  05,031) 

(Soprano  Court  ot  California.  June  30,  ISM.) 

Rbtiew  on  Appbal — Rbmotal  op  Trusted. 

In  an  action  for  the  Temoral  of  a  trustee 
under  Cit.  Code,  {  228S,  grantiDs  the  anp«1or 
court  jurlBdiction  when  the  tniBtee  is  unfit,  where 
the  trial  court  did  not  abuse  its  discretion,  a 
indgment  removing  such  trustee  will  not  be 
disturbed. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  J. 
C.  B,  Hebbard,  Judge. 

Action  by  Lloyd  Tevla  and  ottiers  against 
C.  O.  Butler.  From  a  judgment  for  plain- 
tiff, and  an  order  overruling  a  motion  for  a 
new  trial,  defendant  appeals.  Affirmed. 

Arthur  Bodgers,  for  appellant  Pillsbury, 
Blending  &  Hayne,  for  reepottd«its. 

UcFARLAND.  3.  This  Is  an  action 
brought  by  three  trustees  to  obt^  a  judg- 
ment for  the  removal  of  defendant  as  a 
fourth  trustee.  Judgment  went  txx  j^alntlffs, 
and  defendant  appeals  from  the  Judgment 
and  from  an  order  denying  a  motion  for  a 
new  trial. 

A  corporation  called  the  San  Francisco  & 
Point  Lobos  Boad  Company  went  out  of  eiist- 
eoce  In  1882  by  expiration  of  the  term  of  Its 
charter,  and,  by  the  statute  under  which  It 
was  organised.  Its  directors  at  the  time  of  Its 


dlsscdutimi  became  trustees  for  the  purpose  of 
collecting  and  paying  Its  debts.  settUng  mi 
its  affairs,  and  dividing  its  assets  among  Its 
stockholders.  Comp.Stl850-03,p.2Qa  Ithad 
flvedlrectors,andatthettmeof  its  dissolution 
the  directors  woe  the  three  idalntUfs  and  the 
defendant  hw^,  and  one  Alplens  BnU,  who 
died  before  the  commencement  of  this  acUon. 
In  the  complaint  certain  acts  and  conduct  of 
the  appellant  an  alleged,  which,  it  Is  contend- 
ed by  respondents,  constituted  a  violation  by 
appellant  of  the  trust  and  show  hla  nnfltuess 
to  execute  it;  and  this  action,  was  brought  to 
have  him  removed  under  section  22S3  of  the 
Civil  Code,  which  provides  that  "the  superior 
court  may  remove  any  trustee  who  has  vio- 
lated ta  la  unfit  to  execute  the  trust"  Find- 
ings were  waived,  and  the  cotirt  entered 
two  decrees.  The  first  decreed  that  appel- 
lant be  removed  as  trustee,  and  that  he  ac- 
count for  any  moneys  and  property  in  his 
hands;  and  the  second,  after  reciting  the 
first  decree,  and  also  the  fact  that  a  referee 
had  been  appointed  to  take  an  account  of 
the  moneys,  etc.,  in  appellant's  hands,  ana 
had  made  his  report,  confirmed  said  report 
and  the  formor  decree,  and  again  decreed 
that  said  appelant  be  removed  as  trustee, 
etc.,  and  that  he  pay  over  a  certain  sum  of 
moner  found  to  be  due,  and  also  deliver  a 
safe  and  certain  books  of  account.  Appel- 
lant appeals  from  both  Judgments. 

Appellant  contends.  fOT  a  revonal  upon  the 
ground  that  the  evidence  is  Insufficient  to 
sustain  the  Judgment  and  ai^es  that  It  la 
insufiOdent  to  show  either  that  he  violated 
the  trust  or  that  he  Is  unfit  to  execute  It 
As  findings  were  waived  and  no  facts  wM-e 
found,  a  discussion  of  the  question  whether 
tlie  evidoice,  upon  any  theory,  was  sufficient 
to  sustain  the  Judgment,  would  open  a  wide 
field  of  Inquiry,  and  would  make  necessary 
a  statement  of  nearly  all  of  the  testimony. 
We  do  not  deem  it  needful  to  enter  upon 
that  discussion  hwe;  nor  do  we  tliink  that 
it  would  subserve  any  us^ul  purpose  to 
state  what  facts  may  be  considered  suffl- 
(dently  proved,  or  to  detail  the  evidence 
tending  to  prove  them.  It  is  suffldent  to 
say  that  we  have  carefully  examined  the 
evidence  contained  In  the  transcript  and 
that,  in  our  opinion,  the  court  below  did  not 
abuse  its  dlsoretlon  In  coming  to  the  con- 
clnalon,  from  the  evldraioe,  that  the  appel- 
lant should  be  removed  as  trustee.  Then 
are  no  otber  questions  Invidved  in  the  case. 
Bespondents  contend  that  the  flfst  decree 
was  interlocutory,  and  that  the  appeal  from 
It  should  be  dismissed;  but  we  apprehend 
that,  in  this  case.  It  ia  of  no  consequence 
whether  such  appeal  be  dismissed,  or  the 
Judgment  affirmed.  The  Judgment  appealed 
from,  and  also  the  order  d«iylng  the  mo- 
tion for  a  new  trial,  sre  affirmed. 

We  concur:  DB  HATBN,  J.;  FITZQEb.- 
ALD,  J. 
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gUTLIFF  T.  CLTTNIE.  (No.  16,846.)> 
<SnpTeme  Court  of  Califontfa.  Jane  26,  1894.) 

ASSIONHBNT  FOB  CREDITORS  —  ATTORIIBT  OT  AS- 
BIQNEB  —  PCHC&ASB  01  CLAIMS  BiLOW  PAB  — 

Patme^  bt  AssianBB — Notiob. 

1.  Where  an  ftttomer,  emidored  1^  an  a*- 
■fffaee  to  settle  claims  with  the  creditors,  com- 
promisea  the  claims,  giving  his  own  notes  in 
settlement  at  the  rate  of  oO  cents  on  the  dol- 
lar, with  the  noderBtandiag  that  the  estate  Is  to 
pay  them  when  dne.  he  cannot,  mi  failure  of  the 
estate  to  do  so,  and  after  seeing  that  the  estate 
is  in  fact  Bolreot,  have  the  claims  assteoed  to  a 
third  perstm.  who  advanced  to  him  the  monej 
to  pay  the  notes,  and  collect  the  fnll  amount  of 
the  claims  for  the  benefit  of  such  third  person. 

2.  Where,  in  such  case,  the  attorney  is  the 
law  partner  of  the  assignee^  the  latter  will  be 
diargeabte  with  eonstrnctlTe  notice  of  all  the 
facts  in  the  transaction  comtog  to  ttie  knowledge 
of  the  former,  so  as  to  render  nim  liable  for  pay- 
ments  in  excess  of  what  the  attorney  pata  for 
the  claims. 

3.  Where  an  assignee  employs  eoansel  to 
uphold  the  Talidity  of  an  unjust  claim  against 
the  estate,  which  he  paid,  be  cannot,  in  case  of 
defeat^  diarge  the  estate  with  the  connsel  fees. 

Department  2.  Appeal  from  superior  coort, 
cltr  and  connty  of  San  Frandacoi  Ok  ,W, 
Slack,  Jndgek 

Action  by  Henry  Satliff  against  Andrew  J. 
dunle  to  compel  an  accounting  by  defendant 
as  assignee^  EVom  a  Judgment  denying  de- 
fendant oedlts  for  certain  Items,  be  appeals. 
AfiQrmed. 

James  O.  Magnlre  and  Robt  Y.  Hayne,  for 
appellant.  Ben  Morgan,  for  reapond^t 

PER  CURIAM.  In  tbis  case  defendant  ap- 
I>ealB  from  the  final  Judgment,  and  from  an 
order  denying  a  motion  for  a  new  trial. 
Plaintiff  also  appeals  from  the  final  Judg- 
ment The  two  appeals  are  presented  upon 
a  single  record,  consisting  of  the  Judgment 
roll  and  a  bill  of  exertions  prepared  and 
filed  by  defendant  In  support  of  bis  motion 
tor  a  new  trial. 

Henry  Sntllff,  the  plalnaff  herein,  was  a 
retail  tobacccmlst  In  the  dty  and  county  of 
San  Francisco.  On  the  Ist  day  of  July,  1SS7, 
supposing  bimself  to  be  Insolvent,  and  una- 
ole  to  pay  his  debts,  plaintiff  consulted  the 
law  firm  of  Clunie,  Young  &  Clnnie,  of  wbich 
the  defendant,  A.  J.  Clunie,  was  a  member, 
and  f«  tbe  advice  of  Thomas  J.  Clunie,  who 
was  also  a  member  of  sold  law  firm,  and  a 
btoihee  of  the  defendant  taerain,  be  made  and 
executed  to  the  defendant  an  assignment  ot 
all  his  property,  real  and  personal,  for  the 
benefit  of  bis  creditors,  wblch  asdgnmmt  de* 
fendant  accepted,  filed  a  bond  for  the  taltbr 
fnl  performance  of  bis  duties  as  such  as- 
signee, upon  wblcb  bond  Tbomas  J.  Clunie 
was  a  surety,  and  tbereupon  ottered  upon  a 
discharge  of  his  duties  as  such  assignee.  On 
the  20tta  day  of  July,  1887,  plalntltr  filed  bis 
Inventory  and  schedule  of  his  creditors,  etc.. 
08  required  by  section  ^1  of  the  ClvU  Code, 
in  tlie  uHlce  of  the  county  recorder.  This  ac* 
lion  was  brought  to  compel  an  accounting  by 
[lie  defendant  of  fala  transactions  as  assignee, 

*  Rehearing  granted. 


etc.  An  account  was  rendered  by  the  de- 
fendant, and  the  main  controversy  on  this  ap- 
peal relates  to  the  action  of  the  court  below 
in  disallowing  portions  of  two  Items  In  the 
account  with  which  defendant  had  credited 
bimself.  Soon  after  the  assignment,  the  plain- 
tiff and  Thomas  J.  Clunie,  bis  attorn^  and 
friend,  conceived  the  Idea  of  settling  with  the 
creditors  of  plaintiff  at  60  cents  on  the  dollar, 
and  with  that  object  In  view  arranged  with 
Roaenbaum  Bros.,  who  held  a  claim  for 
658.80,  and  Joseph  Brandensteln,  who  bad  a 
claim  for  $9,156.27.  to  accept  50  cents  on  th9 
dollar  for  their  claims,  to  be  paid  by  sold 
Clunie,  and  the  further  sum  of  10  cents  on 
the  dollar  to  be  secured  by  plaintiff's  notes, 
payable  when  tho  whole  estate  was  settled. 
Clunie  gave  bis  note  to  Rosenbaum  Bros,  tor 
DO  per  cent  of  their  claim.  Brandensteln 
was  satisfied  with  the  verbal  promise  of  said 
Thomas  J.  Clunie.  These  agreements,  the 
court  finds,  were  made  for  the  benefit  of 
plaintiff,  and.  as  Is  apparent  with  the  ex- 
pectation that  he  would  raise  tfae  funds  to 
pay  the  demands.  Defendant  professed  to 
have  found  a  man  who  would  advance  auffl- 
cient  funds  to  pay  off  all  demands  due  from 
plaintiff  If  the  latter  would  pay  a  bonus 
therefor  of  $2,500.  Plaintiff  revolted  at  thte, 
but  offered  to  pay  $2,000,  which  was  rejected. 
About  this  time  plaintiff  discovered  that  upon 
a  settlement  of  his  estate  he  would  be  able 
to  pay  all  his  creditors  la  full,  and  so  repre- 
sented to  Rosenbaum  Bros,  and  Branden- 
steln, and  requested  them  to  cancel  the  note 
and  promise  of  Tbomas  J.  Clunie.  and  as- 
sured them  he  would  pay  them  dollar  for  dol- 
lar. Tbey  declined  to  do  so.  Clunie  bad 
taken  assignments  of  these  claims  against 
plaintiff  to  his  friends.  Before  Thomas  J. 
Clunie  paid  either  of  the  claims.  It  was  ar- 
ranged between  plaintiff,  defendant  and 
Tbomas  J.  Gtunle  that  defendant  shoiUd  de- 
posit with  Thomas  J.  Clunie  all  the  moneys 
of  the  estate  as  realized  by  defendant  which 
was  done  from  that  time  forward.  Thomas 
J,  Clunie  paid  his  50  per  cent  obligation  to 
Rosenbaum  Bros,  about  July  SO,  1887,  and 
the  like  obligation  to  Brandensteln.  on  or 
about  August  26,  1887.  Up  to  the  date  of 
payment  to  Brandensteln,  Thomas  J.  Clunie 
had  received  and  bad  In  bis  bands  funds  of 
the  estate,  say  $6,000.  Snbsequenfty,  and  by 
January,  1888.  there  had  come  into  the  hands 
<it  said  lliomas  J.  Chmls  funds  of  said  estate 
man  than  snffldoit  to  pay  botb  ut  said 
dalms  at  their  face  value,  vis.  tl4^TlS,  and 
thereupon  the  defendant  authoxized  him  to 
pay  himsdf  trom  said  funds  the  whole  face 
valne  of  said  two  claims,  which  was  done, 
and  the  uuotmt  thereof  charged  by  defend 
ant  In  bis  account  against  the  estate  of  plain 
tiff.  There  are  some  othor  p(Ants  bearlnfi 
upon  the  case,  bnt  It  Is  not  deemed  necessax? 
to  set  them  out  here. 

The  court  below  decided  the  case  upon  the 
^eorj  that  Thomas  J.  Clunie  was  the  a^nt 
ot  the  defendant  In  the  transaction  of  the 
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knalDMi,  and  tkat,  at  defendattt  eould  not  1> 
Mb  fldodary  capiicltr,  amke  a  prgflt  Inurine 
«•  Unwlf  out  of  tbe  admlnlstnttlon  of  the 
trust  estate^  ao  be  eenld  not.  1^  tbe  ai;q»lnt> 
ment  oi  an  agmt;  aecMnpllBta  a  result  wblcb, 
as  a  principal,  be  was  precluded  from  attain- 
ing. Appellant's  eonnael  concede,  !n  effect 
tbat  tbe  settlement  of  tbe  claims  below  tbelr 
par  ralae  was  at  tbe  date  tbereof  bi  tbe  In- 
tmst  of  and  for  tte  benefit  of  tbe  plaintiff. 
Tbelr  ceatenUon,  bowerar,  la  tbat  plaintiff, 
baring  failed  t»  nOse  tbe  money  to  meet  the 
vbllsattona  iHtfcb  Ttaomaa  3.  Olnnle  bad  In- 
enrred  on  Us  bAalf ,  tbe  latter  waa  at  liberty 
to  borrow  the  moner  of  Tmrtin  to  meet  bis 
otdlgations,  take  ui  aawlgnment  of  tbe  claims 
to  TortSn.  or  for  bis  bwefit,  and  to  collect 
from  tbe  aaslfnee  tbe  foil  face  valne  thereof; 
and  benee  tbat  tbe  defendant  was  antborlxed 
to  make  audi  paymu^  and  to  cbarge  plain- 
tiff with  tbe  anonnt  thereof.  Thonas  J.  Cao- 
nte  waa  a  mouber  of  tbe  law  firm  of  CSonle, 
Toung  ft  CXonle,  and  was  attoniey  for  plain- 
tiff. He  knew*  before  be  took  an  aastgnment 
In  favor  of  Tnrtln.  that  tbe  estate  of  plaintiff 
was  solvent,  and  able  to  iny  In  foil  all  It 
owed.   Under  soch  ctrcmnstanoes  he  bad  no 
equitable  rlgbt  to  pnrAase  dounds  against 
his  client  at  a  reduced  rate,  and  then  charge 
tbe  latter,  or,  wbat  Is  tbe  same  thing,  tafs  es- 
tateii  with  tbe  3>ar  value  of  tbe  claims. 
When,  under  audi  drcamstanees,  an  attor- 
ney pnrebases  a  dalm  against  bis  client  at 
Ins  than  Its  face  value,  be  cannot  be  permit- 
ted to  nuke  a  profit  thereby  against  tbe  prin- 
cipal whoee  agent  be  la.  and  more  eiqpeclally 
wbrn^  as  in  tUs  caee,  be  has  bi  his  custody 
funds  in  wbldt  the  dlent  baa  a  boM&cial  in- 
terest to  an  amount  nearly  equal  to  tbe 
amount  paid  out,  with  an  almost  certain 
prospeeC  of  leo^vlng  the  balance  in  a  short 
time.   Thomas  J.  CSuule  was,  it  Is  true,  the 
agent  <rf  tbe  assignee,  A.  J.  CHnnl^  who  Is  de- 
fendant bete.  As  each  agent  he  received  all 
die  OMmeys  of  the  estate,  and  paid  its  debts 
so  far  as  they  were  paid.  It  la  also  true  that 
this  action  Is  against  A.  J.  Gltmle,  the  as- 
signee. But  he  was  the  law  partner  of  Ttaom- 
aa J.  CBunle,  and  as  such  is  diargeaUe  with 
CMMtmctive  notlee  iA  all  facts  in  rtiation  to 
the  tranaacfclon  coming  to  tbe  knowledge  of 
his  copartner.  It  Is  also  quite  apparent  that 
he  bod  actual  notice  of  most  of  the  facts, 
and,  wbetiier  we  treat  bim  simply  as  a  prin- 
c^al  authorising  his  agent;  Thomas  J.  Clun- 
le^  to  pay  blms^  In  full  from  the  funds  ct 
the  estate,  <w  as  the  et^iartner  of  Thomas  J. 
Clnnie,  and  benoe  as  the  attorney  of  the 
plaintiff,  seons  to  make  little  difference.  In 
either  sltuiUi<«  be  bad  no  r^t,  as  against 
plaintiff,  to  pay  or  antfaorke  the  payment  to 
Tbomas  J.  Clunle  of  a  greater  sum  on  account 
of  tbe  claims  than  the  amount  advanced  by 
the  latter  on  account  thereof. 

The  claim  of  a  counsel  fee  by  defendant 
was  properly  denied.  Tbe  main  use  which 
dtfendant  vpeara  to  have  bad  fbr  counsel  In 
tbe  proceeding  was  to  contest  the  two  items 
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In  questSon,  and,  as  tbe  deeinlos  <a  MnduM 
bim,  he  Is  not  entitled  to  counsel  fees  for  set- 
tinjc  up  an  unjurt  claim  in  his  own  behalf 
and  against  tbe  estate; 

Xlic  appeal  by  the  plaintiff  is,  so  far  as  ap> 
pears  from  the  record,  without  merit  The 
Judfnnent  appealed  from  by  tbe  plaintiff  and 
the  defendant  and  tbe  order  appealed  from 
by  tbe  defendant,  ai'e  affli-med. 


lOSCal. » 
TAPSOOTT  V.  LTON.  (No.  18,230.) 
(Supreme  Court  of  California.  June  27,  1894.) 

COSVBKUOS  DT  RbCBIVSB— WHAT  CtoSSTlTOTSS— 

Acnov  TOR  DajuObb. 

1.  Where  a  receiver  it  directed  by  the 
court  to  take  poBsesaioo  of  proper^  in  the  pos- 
Bession  of  &  third  party,  and  he  aemands  pos- 
session thereof  as  receirer,  and  poBsesuon  Is 
giTen  to  bim  as  recover,  he  is  not  perwrnally 
Uable  for  coQTersioB. 

2.  In  an  action  for  conversion,  where  de- 
fendant claims  possession  of  the  property  as  re- 
ceiver, and  a  dispositlOD  thereof  by  order  of 
die  court,  defendant  may  introdnce  the  peti- 
tion for  a  recover,  the  petition  for  permission  to 
sell,  the  order  of  saie,  the  report  of  the  sale, 
and  tbe  order  approTins  the  sale,  even  thonsh 
plaintiff  admits  the  recsvership. 

3.  Where  an  insolvent,  mth  the  Intent  to 
prefer  ont  creditor  ovor  anotbw,  sella  his  i»op- 
erty,  a  few  days  before  filing  a  petition  Id  In- 
solvency, to  me  who  knows  sudi  Intent  the  side 
is  vc4d.  though  the  purchaser  pays  fun  ralue, 
and  tbe  proceeds  ace  applied  to  the  payzaent  of 
an  honest  debt. 

Commissioners*  dedslon.  In  bank.  A> 
peal  from  superiw  court,  Tehama  county, 
E.  A.  Davis,  Judge, 

Action  by  Krnest  N.  Tapscott  against  B. 
B.  Lyon  for  conversion.  Judgment  for  plain* 
tiff,  and  defendant  appeals.  Reversed. 

L.  V.  Hltchcodc  and  I*.  T.  I^tfldd,  for  ap. 
peUant  N.  P.  Oblpman  and  Jackson  Hatdi, 
tor  respondoit 

TEUFI/El.  0.  Action  for  the  wrongful  tak- 
ing and  conversion  of  personal  property.  Tbe 
complaint  contains  two  counts  charging  dis- 
tinct trespasses.  Thb  answer,  beiddes  goneral 
denials,  sets  up  afflnnative  matter  in  defense 
of  each  cause  of  action.  It  shows  that  on  the 
10th  day  of  December,  1889,  J.  T.  Wight  St 
Co.,  a  firm  composed  of  J.  T.  Wight  and  J 
A.  Wight  was  engaged  in  trade  at  Kirk 
wood,  Tehama  county,  as  retail  dealers  Lm 
general  merchandise;  that  they  owed  dlverv 
persons  f 15,000  in  the  aggregate,  and  were  ir- 
solvent;  that  to  prevent  their  property  from 
coming  into  the  bands  of  an  assignee  In  iiv- 
solvency,  and  to  prevent  the  proceeds  of  tb4 
same  from  being  ratably  distributed  to  their 
creditors  In  accordance  with  the  provisions 
of  the  Insolvent  act  and  to  delay  and  hinder 
the  (^eratlcm  of  that  act  they  secretly  and 
fraudulently.  In  the  nighttime,  transferred 
to  plaintiff  their  whole  stock  of  goods,  which 
was  reasonably  worth  $5,000,  and,  except 
their  book  accounts  and  notes  taken  in  their 
business,  was  their  entire  assets,  all  of  wblcb 
together  were  not  worth  mwe  than  (8,000; 
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that  the  gooda  were  sold  In  hulk,  and  not  In 
due  oonree  of  bmlneBB,  to  plaintiff  for  t^jOOOt 
plaintiff  at  the  time  well  knowing  of  the  In- 
wLvency  of  the  T^xdon,  and  that  thdr  pn^ 
pose  was  to  defraud  their  creditors  and  pre- 
vent th^  assets  from  bdng  distributed  rat- 
ably to  their  creditors,  as  required  by  the  In- 
Bolrent  act  The  answer  tiien  shows,  by 
proper  averment  the  Institution  of  proceed- 
ings In  msolTcncy  by  the  creditors  ot  J.  T. 
Wlfl^t  &  Ga  to  fbrce  them  into  inscdreney, 
and  that  In  such  proceedlngB  a  receiver  was 
app(teted  to  take  charge  (tf  the  assets  of  said 
InaolTents,  undra*  the  slx^-thlrd  secticm  of  the 
InsolTent  act  of  1880.  nie  xecelv»  was  au- 
thorized to  bring,  ^osecate,  maintain,  and 
defend  all  actions  and  legal  proceedings 
necessary  to  take  and  hold  possession  of  sach 
property,  money,  and  effects,  and  "eqpedally 
relating  to  that  certain  stock  of  goods,  wares, 
and  mcrcbandlse  alleged  to  be  the  property 
of  the  said  J.  T.  Wight  &  Oo.,  and  horeto* 
fore  forming  and  constituting  the  stock  in 
trade  of  the  said  J.  T.  Wight  &  Go.  at  Elric- 
wood.  Tehama  county,  state  of  California, 
and  iiia  proceeds  thereof."  The  answer  avers 
the  due  appolntmrat  and  qualification  of  de- 
fendant as  receiver,  and  that  as  such  re- 
ceiver be  proceeded  to  demand  from  i^aintif^ 
—who  was  in  possession,  claiming  as  vendee 
of  J.  T.  Wight  ft  Co.r-aald  goods,  ezhlUtr 
Ing  to  Um  the  order  showing  his  appoint- 
ment and  proof  that  he  had  qnollfled.  That 
thei'enpon  said  plaintiff  voluntarily  surren- 
dered and  delivered  to  defendant  the  goods, 
wares,  and  merchandise  described  in  the 
first  count  of  plaintiff's  complatut  That  de< 
fradant  took  said  goods  In  his  capacity  of  re- 
ceiver as  and  for  the  property  of  the  In- 
solvents and  held  tiie  same  by  virtue  of  his 
■aid  oGice  as  receiver.  That  plaintiff  there- 
after Bwed  upon  defendant,  as  receiver,  a 
written  notice  as  follows:  *^o  L.  T.  Hitch- 
cock and  C.  A.  Garter,  attorneys  for  peti- 
tioning creditors:  Ton  are  h«%by  notified 
that  Ernest  Tapscott  will,  on  the  27th  day  of 
December,  1889,  at  10  o'dotik  a.  m.,  move  the 
snperlor  court  of  Tehama  county  for  an  order 
directing  D.  B.  I^on,  receive,  to  deliver  to 
him  all  the  stock  of  goods,  wares,  and  mer- 
chandise situate  at  the  town  of  Eirkwood. 
In  this  county,  and  by  the  said  receiver  taken 
Into  possession  on  the  19th  day  of  Decem- 
ber, 1889.  Said  motion  wfll  be  made  on  the 
following  grounds:  (1)  That  said  olBant 
was,  prior  to  the  commencement  of  these 
proceedings,  the  owner  of  and  In  possession 
of  an  of  Bidd  property.  <2)  That  at  the  time 
said  receiver  took  possession  of  the  same  this 
affiant  was  the  owner  of  and  In  possession  of 
all  of  said  propOTty,  claiming  the  same  ad- 
versely to  said  firm  of  J.  T.  Wight  &  Co., 
and  to  all  the  world.  (3)  That  said  receiver 
was  never  authorized  by  this  court  to  take 
possession  of  said  property.  (4)  That  this 
court  had  no  power  to  authorize  or  order 
said  receiver  to  take  possession  of  said  prop- 
erty.  (5)  That  said  receiver  Is  not  entitied 


to  the  possession  of  said  proporty,  and  this 
affiant  is  entitled  to  sndi  possearion.  Said 
motion  will  be  made  upon  all  the  papas  on 
file  In  this  proceeding,  upon  affidavit,  copy  of 
which  Is  herewith  served,  and  upon  oral  tes- 
timony to  be  adduced  at  ssld  bearing.  Yours, 
etc.,  N.  P.  Chlpman  and  John  F.  BUison,  At- 
torneys tor  Ernest  Tapscott"  That  on  the 
27th  day  of  December,  1880,  the  application 
of  plaintiff,  accOTding  to  said  notice,  eamo 
<m  to  be  heard  in  the  snpoior  oomt,  when 
evidence  was  taken  tm  the  part  of  plaintiff, 
and  also  for  the  receiver  reprcsoitlng  the 
creditors  of  the  insolvents,  and  after  a  fnll 
hearing  the  court  made  an  order  denying  the 
appllcatiwi,  which  order  ts  still  In  force,  on- 
leversed,  and  is  a  final  adjudication  of  the 
rights  of  said  plaintiff  tn  the  matter.  That 
afterwards,  to  wit  January  20.  1880,  said  J. 
T.  Wight  ft  Oo.,  and  the  IndlTlduals  compoa- 
ing  the  firm,  were  adjudged  insolvent  and  on 
March  7th  an  assignee  was  appointed,  who 
duly  qualified.  In  ttie  meantime  the  goodu 
had  been  sold  defendant  as  receiver, 
under  the  express  order  of  the  court  After 
the  appolntmmt  and  qualiflcatlott  of  the  as- 
signee, all  the  ^opa*ty  and  money  In  the 
hands  of  the  dedimdant  as  rectiw  were 
turned  over  to  the  assignee,  under  the  di- 
rection of  Ibe  court*  and  all  of  such  funds 
had  been  distributed  to  the  creditors  of  such 
Insolvents,  under  the  ordws  of  the  court,  ex- 
cept fees,  costa,  and  oommisstons  duly  al- 
lowed pricff  to  the  commaicemait  of  this 
suit  and,  except  such  fees  and  CMnmissUms, 
the  defmdant  had  in  hla  bands  no  part  of 
the  goods  sued  for,  mx  the  proceeds  tlieKof. 
That  plaintiff  delayed  bringing  hla  action  tat 
more  than  one  year  after  his  said  demand 
tor  a  redellvtar,  and  until  the  property  had 
been  sold  and  the  proceeds  distributed  to 
the  creditOTS. 

The  second  count  Is  to  recover  for  goods 
which  w^  not  In  the  store  when  the  re- 
cover took  possession,  and  which,  therefore, 
vTcn  not  then  delivered  to  Hie  defmdant  as 
recover.  In  answer  to  this  count  defend- 
ant avera  that  finding  tiiat  a  portion  <tf  the 
merchandise  received  by  plaintiff  from  J.  T. 
Wight  ft  Co.  had  been  removed,  he  dnnand- 
ed  possession  of  It,  and,  i^on  a  refosal.  In- 
stituted against  plaintiff,  in  hla,  d^endant's 
character  as  receiva*,  an  actitm  of  x^levln, 
tn  which  be  caused  a  i^nvtelonal  writ  to 
be  issued  as  authorised  by  law,  by  Tlrtne 
of  which  such  goods  were  taken  hy  the 
sh^ff  and  eventually  delivered  to  defend- 
ant as  receiver;  that  the  j^ntiff— defend- 
ant in  the  action  of  replevtn-^Ued  an  an- 
swer in  that  action  In  which  be  denied  the 
receiver's  rilght  to  the  property,  but  did  not 
claim  a  return  at  the  propo-ty  or  ita  value, 
but  simply  asked  to  recover  his  costs,  and 
thereupon  this  defendant  as  recelver^plain- 
tiff  In  that  action—dismissed  the  action  and 
paid  the  coats;  that  the  Judgmmt  ot  dls- 
missal  is  still  in  force,  unreversed,  and  la  a 
bar  to  this  action.  The  cam.  was  tiled  by 
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a  jury,  whfcih  rendered  a  Terdlct  for  plain- 
tiff, and  defMidant  appeals  from  tbe  jnAg' 
ment  and  from  an  ordw  denying  blw  a 
new  trial. 

It  can  hardly  be  said  tbat  appellant  baa 
filed  bis  points  as  required  by  tbe  roles  of 
tbis  court  Hft  bas  put  In,  however,  an 
etabimte  bi1ef»  tax  which  be  discusses  cer- 
tain legal  qnestlona,  bnt  generally  without 
specifying  any  rallngs  to  which  bis  argu- 
ment la  applicable.  Sometimes,  bowerer, 
the  appllcatlmi  is  auffldently  obrtous,  and 
snch  I  propose  to  notice. 

1.  It  Is  cfHitMided  tbat  the  defendant, 
holding  the  goods  as  receiver,  is  not  reqxmsl- 
ble  aa  a  trespasser,  and  that  tbe  ot&et  refus- 
ing to  direct  tbe  defendant  a>  receiver  to 
deliver  tbe  proper^  to  plaintiff  la  conclusive 
as  to  plalntlflTs  right  Naturally,  tbe  first 
eonddtfation  in  regard  to  this  matter  Is  as 
to  the  nature  -of  defendant's  possession. 
Did  he  tsko  the  pn^erty  from  tbe  plaintiff 
as  a  trespasser?  Was  his  possesion  pcav 
sonal  or  official  raily?  W«e  the  goods  in 
the  cnatody  of  the  conrt?  The  order  did 
not  expressly  direct  bim  to  take  these  specific 
goods.  It  did  direct  him  to  take  Into  posses- 
sion all  tbe  assets  of  tbe  Insolvents,  and  au- 
thorized him  to  Institute  suit  to  recover  these 
specific  goods.  It  is  well  settled  that  under 
such  circumstances  he  bad  no  right,  as  recelv- 
a*,  to  seise  tbe  goods  in  the  possesion  of  tbe 
plaintiff,  howevw  manifest  tbe  trami  through 
which  they  were  ncqnired.  His  duty  was 
to  demand  them,  and  npon  a  refusal  to  bring 
suit  tcx  their  recovery.  If  be  takes  the 
property  from  aaa  not  a  party  to  tbe  pro- 
oeedtaigB  In  which  he  received  his  appoint 
ment  against  the  will  of  such  party,  be 
does  BO  at  his  personal  risk.  He  Is  not 
acting  tar  tbe  court,  and  will  not  ordinarily 
be  protected  by  it  But  if  he  Is  lawfully 
in  possession  of  property  claimed  to  belong 
to  tbe  Insolvent,  he  irill  be  regarded  as  the 
sorvant  of  the  court  and  even  adwse  claim- 
ants will  not  be  Stifled  in  dlstnrblug  his 
possession  without  leave  of  tbe  court  Nor 
can  he  be  made  responsible  in  an  action  for 
tbe  valne  of  such  property  by  such  person. 
The  cnstody  Is  tbat  of  the  conrt  Tim  re- 
ceiver  bos  no  right  to  deliver  such  property 
to  an  adverse  claimant  without  leave  of  tbe 
court  and  therefore  cannot  be  held  respmsi- 
ble  for  not  doing  so.  The  recover,  con- 
templating an  actioa  to  recovw  these  goods, 
made  due  demand,  expecting  a  refnsal, 
which  would  place  him  In  a  posIUon  to  sue. 
He  showed  his  auth<Hrlty,  and  the  plaintiff, 
folly  advised  as  to  the  tacts,  although,  aa 
he  claims,  misunderstanding  tbe  nature  of 
the  proceeding,  surrendered  possession  to 
the  receiver.  The  receiver  could  not  re- 
fuse to  accept  them.  He  would  have  had 
no  Tifsbt  of  action  if  be  had,  provided  be  was 
rightly  advised  that  a  demand  was  required, 
for  there  must  be  a  demand  and  a  refusal. 
Probably  he  would  have  been  liable  on  big 
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bond  had  he  refused.  He  was  expressly 
anthorized— porhaps  It  should  be  said  di- 
rected—to sue  for  the  recover  of  these  very 
goods.  Plaintiff,  with  a  knowledge  of  this 
fact,  voluntarily  gave  them  up.  Had  tbe  re- 
ceiver sued  for  and  recovocd  them,  be 
would  then  have  held  them  as  custodian  of 
the  court   I  think  he  did,  as  it  was. 

I  think  the  cases  dted  by  both  parties  are 
upon  questions  not  here  involved.  They  are 
casra  where  it  ia  sought  to  recover  the  goods 
tn  the  possession  of  the  rectivar,  or  to  es> 
tabllBh  some  rlgAt  or  Interest  in  the  proper- 
ty, as  the  property  of  a  party  to  the  action, 
OT  they  are  claims  arising  against  tbe  re- 
ceiver in  hla  management  of  the  property 
or  a  business  by  the  receiver.  Hera  it  Is  not 
soufi^t  to  Interfere  with  the  property.  Tbe 
purpose  of  the  recelTership  had  been  ac- 
complished, and,  according  to  defendant^*  al- 
legations, flie  propoly  all  sold  and  the  pro- 
ceeds distributed.  Tbe  defiant  Is  sued  aa 
a  trespass^,  and  bis  plea  Is  tbat  in  taking 
the  goods  he  acted  as  receiver;  tbat 
his  acbi  were  lawful,  and  that  be  cannot 
thereftve  be  held  as  a  trespasser.  As  he 
did  not  take  the  goods  as  a  trespasser,  and 
has  cUsposed  of  them  under  npress  direc- 
tion of  the  court  I  think  this  position  must 
be  sustained.  He  was  then  but  a  s^ant 
executing  ttie  commands  of  the  court  The 
po6sessi<m  of 'a  receiver  has  been  Utened 
to  that  of  a  sheriff  who  has  levied  npMi 
goods  by  virtue  of  an  execution,  and  in  many 
Important  respects  the  cases  are  slndlar. 
laigb,  Inj.  I  2.  But  the  case  of  a  sheriff  in 
possession  of  goods  tmder  a  writ  of  attach- 
ment and  a  recover  ot  goods  which  be  la 
expressly  ordered  to  take,  are  not  In  all  re- 
spects analogous.  If  tbe  sheriff,  under  a 
writ  selsea  property  wUcb  Is  In  the  posaes- 
Sim  of  the  d^endant  in  the  suit,  and  there- 
fore inresumpUvely  his,  third  persons  claim- 
ing such  propoiy  can  ordinarily,  after  de- 
mand, sue  the  sheriff  and  recover  It  if  th^ 
can  show  title.  But  when  a  recover  Is  In 
possession  of  property  which  he  Is  spe- 
dflcally  directed  by  tbe  court  to  take,  and 
which  is  dalmed  to  belong  to  the  party 
whose  goods  are  sequestered,  and  such  pos- 
sesion has  been  acquired  without  the  com- 
mission of  a  trespass,  the  receiver  cannot 
be  held  persMially  responsible  as  a  trespasser 
by  a  third  party  upon  demand  and  refusal 
to  give  up  the  property.  The  sheriff  is  the 
agent  of  tbe  oreditor.  He  commits  no  ccm- 
tempt  if  he  refuses  to  levy  upon  goods  which 
he  has  rrason  to  believe  do  not  belong  to 
the  debtor.  He  may  release  them  to  a 
claimant  without  being  guilty  of  a  contempt 
He  simply  takes  the  responsibility.  The  re- 
ceiver has  no  such  discretion.  If  tbe  goods 
are  described  and  are  In  the  possession  of 
the  party  whose  property  he  Is  directed  to 
take  Into  possession,  or  are  vohmtarily  de- 
Uvorcd  to  him  by  tbe  person  having  them, 
he  must  take  them,  on  pain  of  Incurring  a 
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contempt,  and,  having  tiiiu  taken  them,  be 
cannot  surrender  them  to  an  adverse  claim- 
ant without  leave  of  the  court,  which  la 
the  real  custodian.  High,  Rec.  §§  139- 
146;  Gluck  &  B.  Bee.  }  92;  Beach,  B«c 
301.  Parker  v.  Browning,  S  Paige,  893,  was 
an  appeal  by  the  receiver  from  an  order 
allowing  an  action  against  him  for  taking, 
as  receiver,  goods  beioaging  to  third  per- 
sons. The  complaint  was  that  the  receiver 
had  forcibly  taken  goods  from  the  claim- 
ants which  did  not  belong  to  the  defend- 
ant, whose  goods  he  was  directed  to  take. 
The  chancellor  says  the  receiver  is  not  re- 
quired to  place  himself  in  the  position  of 
a  wrongdoer,  and  need  not  take  i^operty 
from  third  persons  unless  under  an  express 
order  to  that  effect;  that  suit  should  be 
brought  to  recover  property  In  the  posses- 
sion of  adverse  claimants,  but,  "wh^e  the 
prop^ty  ia  legally  and  properly  in  the  pos- 
session of  the  recover,  it  is  the  duty  of  the 
court  to  protect  that  possession,  not  only 
against  acts  of  violence,  but  also  against 
suits  at  law,  BO  that  a  third  person  clalmiug 
the  same  may  be  compelled  to  come  in  and 
ask  to  be  examined  pro  Int^esese  ano.  If  he 
wishes  to  test  the  Justice  of  such  claim." 
In  that  case.  It  will  be  seen,  the  suit  was 
by  p»'mlssion  brought  against  the  receiver 
la  his  official  character.  That  is  the  usual 
and  proper  mode  of  presenting  such  claims, 
and  permission  can  always  l>e  glv^  on  such 
t&rma  as  wlU  protect  the  receiver,  while  af- 
fording full  opportunity  to  the  claimant  to 
test  his  right  Furthermore,  it  brings  the 
claimant  into  a  court  of  equity,  wh^e  he 
will  be  required  to  present  his  claim  with- 
out nnneceesary  delay.  In  such  case  the 
claim  of  the  plaintiff  here  would  have  been 
lost  by  laches,  if  the  facts  alleged  in  the 
answM'  were  established.  Barton  v.  Bar- 
bour, 104  U.  S.  120,  is  a  case  In  which  a  re- 
cover was  sued  tac  an  alleged  tort  while 
acting  within  the  scope  of  his  duties  as 
recover,  to  wit,  operating  a  railroad.  The 
whole  subject  is  reviewed,  and  It  is  held 
that,  while  a  receiver  will  be  liable  as  a 
trespasser  If  he  goes  outside  of  his  authori- 
ty as  receiver,  stiU  aU  claims  of  adverse 
parties  against  him  arising  out  of  his  acts 
within  his  authority  must  be  first  submitted 
to  the  court  from  which  he  receives  his  ap- 
pointment, and  that  such  court  may  either 
try  the  matter  Itself  or  authorize  a  suit 
against  the  receive-.  The  Judge  answers 
the  objection  which  had  been,  urged  by  some 
state  courts  that  parties  are  thereby  de- 
prived of  trial  by  Jury  In  cases  in  which 
such  right  is  guarantied.  The  case  is  all 
the  more  decisive  because  of  a  vigorous 
dissenting  opinion  by  Justice  Miller,  in  which 
he  very  graphically  describes  the  enormous 
power  which  a  Judge  draws  to  himself  by 
appointing  a  receiver  for  a  railroad,  wh'rh 
may  be  operating  thousands  of  miles  of 
road  and  having  transactions  with  thousands 


of  people  every  Aay,  who  In  case  of  dis- 
agreement are  compelled  to  submit  tbdr 
suits  to  the  chancellor  or  seek  relief  under 
such  conditions  and  limitations  as  he  may 
Impose.  I  think  these  cases  and  others  cit- 
ed by  the  respond^t  are  all  consistent  with 
the  views  above  expressed,  and  that  the  de- 
fendant cannot  be  held  responsible  for  the 
goods  surrendered  to  him  by  the  plaintiff. 
Tills  being  so,  it  does  not  appear  to  be  neces- 
sary to  hold  that  the  order  refusing  to  direct 
a  redelivery  of  the  property  to  plaintiff  is 
a  bar  to  plaintiff's  right  The  court  undoubt- 
ediy  had  the  power  to  grant  the  relief 
sought  in  that  proceeding.  Hulme  v.  Su- 
perior Court,  83  Cat  240.  Whether  conclu- 
sive or  not,  the  proceeding  Inaugurated  by 
plaintiff  was  a  recognition  and  admission 
that  defendant  then  held  the  property  as 
receiver. 

2.  The  first  point  has  reference  only  to  the 
first  cause  of  action,  and  to  the  goods  found 
in  the  store  formerly  occiq>ied  by  the  in- 
solvents. The  second  cause  of  action  was 
for  goods  not  then  delivered  to  the  receiver. 
As  stated  In  the  answer,  the  purport  of 
which  has  already  been  set  out  these  goods 
were  the  subject  of  a  further  demand,  and 
for  them  it  Is  charged  the  defendant  as  re- 
ceiver, brought  his  action  of  replevin,  wbich 
was  dismissed,  as  stated.  At  the  trial  the 
judgment  roll  In  that  action  was  offered  in 
evidence  by  defendant  and  was  ruled  out 
on  the  objection  of  plaintiff.  This  ruling  Is 
assigned  as  error.  Defendant  contends  that 
the  Judgment  of  dismissal  Is  a  bar  to  plain- 
tiff's claim.  After  carefully  reading  appel- 
lant's brief  upon  this  point  I  am  stiU  at  a 
loss  to  comprehend  upon  what  this  conten- 
tion Is  based.  Certainly  there  was  no  pre- 
tense of  an  adjudication.  Appellant  says 
that  as  the  defendant  in  the  replevin  suit 
set  up  no  claim,  the  plaintiff  had  a  right  to 
dismiss  the  action.  Conceding  that  he  had 
such  right  he  then  elected  to  dismiss  with- 
out obtaining  an  adjudication  upon  his  right. 
He  obtained  a  provisional  remedy  on  con- 
dition that  he  would  prosecute  his  suit  and 
obtain  a  final  adjudication  determining  bis 
right  Section  512,  Code  Civ.  Proc  He  faU- 
ed  to  perform  this  condition.  He  thereby 
made  himself  a  trespass^:  from  the  begin- 
ning, unlera  he  can  show  title.  True,  It  was 
a  breach  of  the  condition  of  his  undertaking, 
and  the  defendant  might  then  have  sued  up- 
on the  bond  for  such  damages  as  he  sustain- 
ed by  the  taking.  Manning  v.  Manning,  20 
Kan.  98.  But  that  remedy  was  not  exclu 
sive.  Plaintiff  was  not  compelled  to  sue  on 
the  undertaking.  As  to  the  second  cause 
of  action,  therefore,  the  defendant  must 
be  considered  a  trespasser  If  plaintiff  suc- 
ceeds in  establishing  Iiia  title.  Defendant 
however,  was  In  fact  a  receiver,  and  author- 
ized to  represent  creditors.  As  to  them.  It 
has  often  been  held  In  this  state  that  a  sale 
made  to  hinder,  delay,  or  defraud  them  la 
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absolutely  Told,  and  not  merely  voidable. 
Grum  Y.  Barney.  55  Cal.  254;  IXumphreys  t. 
Harkey,  Id.  284;  Mason  t.  Vestal,  88  CaL 
30<j.  26  Pac.  213.  It  Is  thereCore  necessary 
to  consider  some  other  alleged  errors. 

3.  The  defendant  was  allowed  to  pat  In 
evidence  tbe  proceedings  In  Insolvency  up  to 
and  Including  tbe  adjudication,  but  tbe  court 
excluded:  (1)  The  petition  upon  which  de- 
fendant was  appointed  receiver;  (2)  the 
petition  of  tbe  receiver  for  permission  to  sell 
the  property  and  the  order  of  the  court  di- 
recting tbe  sale;  (3)  the  report  of  the  sale; 
(4)  an  order  approving  the  sale;  (£>)  tbe  ap- 
pointment of  an  assignee  and  orders  direct- 
ing payment  to  creditora.  To  each  luUug 
the  appelant  excepted.  There  can  be  no 
question  that  all  this  evidence  should  have 
been  admitted,  at  least  down  to  and  Includ- 
ing tbe  appointment  of  the  assignee.  It  was 
necessary,  to  show  tbe  Jurisdiction  and  pow- 
er of  tbe  court  to  appoint  a  I'ecelver,  that  a 
proper  petition  should  have  been  presented. 
Of  course,  tbe  defendant  could  not  show 
that  his  acts  were  all  official  unless  he  could 
show  his  official  character.  The  court  recog- 
nized this,  and  suggested  that  the  plaintiff 
admit  that  a  proper  petition  was  presented. 
This  admission  plaintiff's  counsel  made,  but 
defendant  refused  to  accept  it.  The  court, 
howevw,  Insisted  upon  It,  and  persisted  Id 
Its  ruling.  A  party  legally  entitled  to  certain 
evidence  cannot  be  compelled  to  accept  an 
admission  In  lieu  of  the  evidence  to  which 
he  IB  entitled  unless  the  admission  be  as 
good  for  him  as  tbe  evidence.  Here  it  evi- 
dently waa  not  The  petition  explained  the 
duties  and  power  of  the  receiver  by  showing 
why  he  was  appointed  and  what  he  was  ex- 
pected to  do,  and  especially  it  showed  that 
tbe  reason  why  a  receiver  was  appointed 
was  to  pursue  these  very  goods,  the  value  of 
which  plaintiff  seeks  to  recover.  It  explains 
the  language  of  the  order,  and  shows  to  what 
It  applies.  It  was  important  and  proper  for 
defendant  to  show  that  he  was  directed  to 
pursue  these  very  goods,  as  showing  that  In 
taking  them  he  was  acting  under  the  direc- 
tion of  the  court.  It  was  also  proper  to  show 
that  the  property  was  disposed  of  under  the 
direction  of  tbe  court,  and  that  the  defend- 
and  did  not  apply  It,  or  any  portion  of  It,  to 
his  own  use.  To  do  this  all  the  evidence 
above  alluded  to  was  material.  A  radical 
mistake  of  tbe  learned  Judge  of  the  trial 
court  was  that  the  only  question  Involved 
waa  as  to  the  title  of  tbe  plaintiff.  This  Is 
not  so.  Though  plaintiff's  title  be  admitted, 
still  tbe  defendant  cannot  be  held  In  this 
proceeding  as  a  tort  feasor  for  any  act  with- 
in tbe  scope  of  his  duties  as  receiver  and 
done  nnder  tbe  express  order  of  tlie  court. 

4.  Ap[>ellant  complains  of  the  instructions 
that  they  are  conflicting  and  confusing,  and 
says:  "Tbe  defendant,  appellant.  Instead  of 
receiving  tbe  benefit  of  doubts,  was  treated 
as  an  offender,  and  tbe  fact  of  his  being 
fbe  'band  of  the  court*  pretty  thoroughly 
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ignored."  He  says  the  spedflcatlons  In  hla 
statement  sufficiently  indicate  tbe  Instruc- 
tions objected  to,  and  be  will  not  repeat  them 
in  his  points.  The  statement  contains  72 
specifications  of  errors  which  occurred  at  tbe 
trial.  I  do  not  think  this  a  compliance  with 
the  rule  which  reqidres  an  appellant  to  die 
and  serve  bis  points.  In  his  points  the  ap- 
pellant should  at  least  specifically  point  out 
the  errors  be  relies  upon,  and  briefly  state 
why  he  deems  the  rulings  erroneous.  The 
instructions  are  numerous  and  voluminous, 
and  we  cannot  be  expected  to  tannt  through 
them  to  find  those  which  the  general  dis- 
course of  appellant  may  apply  to.  A  read- 
ing of  the  instructions  given  at  the  instance 
of  tbe  respondent  shows  failure  to  make  one 
distinction  in  a  matter  material  to  appellant 
For  instance,  the  fifteenth  is:  "A  debtor  may 
pay  one  creditor  In  preference  to  another,  or 
may  give  to  one  creditor  security  for  tbe  pay- 
ment of  bis  demand  In  preference  to  an- 
other." Now  the  property  In  question  here 
was  taken  by  a  receiver  appointed  to  aid  pro- 
ceedings against  J.  T.  Wight  &  Co.  aa  Insol- 
vent debtors  under  tbe  Insolvent  act  The 
transfer  was  made  only  seven  days  before 
the  petition  by  tbe  creditors.  It  was  con- 
tended that  the  plaintiff,  when  he  purchased, 
knew  of  the  Insolvency,  and  that  the  sale 
was  made  to  enable  J.  T.  Wight  to  pay  a 
debt  due  bis  wife,  in  preference  to  tbe  other 
creditors,  and  to  prevent  the  property  from 
going  to  an  assignee  in  Insolvency  and  hdng 
ratably  divided  among  the  creditors  of  J.  T. 
Wight  &  Oo.  Tbe  insolvency  was  admitted. 
Granted  the  intent  to  prefer  one  creditor  over 
another,  and  knowledge  on  the  part  of  the 
vendee,  tbe  law  Is  exactly  the  converse  of 
that  stated.  If  it  can  be  said  that  the  de- 
fendant also  contended  that  the  sale  was  void 
because  made  to  bindor,  delay,  and  defraud 
creditors,  the  instructioii  would  still  be  ^o- 
neous,  for  It  is  not  so  qualified  as  not  to  have 
application  to  both  questions.  In  several  in- 
structions this  failure  to  discriminate  be- 
tween a  claim  that  tbe  sale  was  void  be- 
cause made  to  hinder,  delay,  and  defraud 
credit(^,  and  a  fraudulent  preference  under 
the  flf^-flfth  section  of  the  insolvent  act, 
is  manifest  The  Instruction  Is  sound  law  as 
applied  to  one  case,  but  is  almost  tbe  oppo- 
site of  sound  law  as  applied  to  the  otho*. 
Defendant's  claim  was  founded  almost  If  not 
entirely  upon  the  proposition  that  the  sale 
waa  a  fraudulent  preference  under  tbe  In- 
solvent act  In  such  case  the  Insolvent  can- 
not within  one  month  before  filing  the  peti- 
tion prefer  one  creditor  to  another;  and  if 
be  makes  a  sale  for  the  purpose  of  doing  so, 
and  the  vendee  is  aware  of  the  intent  the 
sole  is  void  as  against  the  operation  of  the 
Insolvent  act  even  though  the  purchaser  paid 
full  value  for  the  property  and  the  proceeds 
were  applied  to  the  payment  of  an  honest 
debt  Furthermore,  the  sale  to  plaintiff  was 
not  in  the  usual  and  ordinary  course  of  busi- 
ness, and  this  flict  appeared  from  the  testl- 
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mony  of  plaintiff  himself.  When  a  retail 
merchant,  while  he  Is  engaged  in  business 
as  such,  and  has  a  large  stoclt  of  goods  ex- 
posed for  sale  In  that  mode,  transfers  the 
•entire  stock  In  one  trade,  such  transfer  Is  not, 
and  cannot  be,  in  the  usual  and  ordinary 
course  of  his  business.  The  above  fact,  tak- 
en In  connection  with  the  other  circumstan- 
ces In  proof,  was  sufficient  to  bring  the  case 
within  the  rule  laid  down  in  the  Insolvent 
act  The  evidence  on  the  subject  was  not 
conflicting.  But  one  rational  conclusion 
could  l>e  drawn  from  it  upon  this  point,  and 
there  was  no  question  as  to  the  credibility  of 
witnesses.  Thereby,  on  the  question  of 
fraud,  the  burden  was  shifted  from  defend- 
ant to  plaintiff,  and  it  was  misleading,  with- 
out explanation  or  qualification,  to  tell  the 
jury  that  the  burden  was  upon  the  defend- 
ant. Under  the  circumstances,  the  court 
would  have  been  justified  in  charging  the 
jury  that  the  defendant  had  prima  fade 
made  out  his  defense. 

Other  Instructions  I  do  not  deem  It  neces- 
sary to  discuss,  because  of  the  failure  of  suf- 
ficient specifications.  I  think  the  judgment 
and  order  should  be  reversed,  and  a  new  trial 
had. 

We  concnr:  HA.YNBS,  a;  BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed  and  a  new 
trial  granted. 

103  Cal.  21S 

WTMAN  V.  MOORE  et  al.   (No.  15,223.) 
(Supreme  Court  of  California.   June  26,  1894.) 

Oamblino  Costbactb  by  Agent— Rights  op 
PiuxcrPAL. 
Where  a  fsincipal  engages  ao  agent  to 
purchase  wheat,  who,  instead,  employs  a  broker 
to  buy  "futures,"  and  the  principal,  with  knowl- 
edge of  the  transaction,  accepts  the  benefits, 
she  thereby  ratifies  the  agfint'a  act,  and  cannot 
recover  the  money  from  the  brolcer  la  case  of 
subsequent  losses,  as  she  is  in  pari  delicto. 

Department  2,  Appeal  from  superior  court, 
city  and  county  of  San  FninclBCo;  J.  G.  B. 
Hobbard,  Judge. 

Action  by  Cora  B.  Wyman  against  James 
Moore  and  others.  There  was  a  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

George  D.  Collins,  for  appellant.  W.  S. 
Goodfellow  and  Otto  Turn  Suden,  for  re- 
spondents. 

McPARLAND,  J.  This  action  is,  substan- 
tially, to  recover  money  alleged  to  have  been 
given  by  plaintiff  to  defendants,  who  were 
brokers,  to  be  used  by  the  latter  for  the  for- 
mer In  buying  and  selling  wheat.  The  busi- 
ness seems  to  have  been  profitable  for  a  while, 
but  .^ff('^ward3  ended  in  a  loss.  The  court 
found  that  all  of  the  allegations  of  the  com- 
plaint Were  untrue,  and  all  the  allegations  of 


the  answer  true,  and  rendered  judgment  for 
the  defendants;  and  plaintiff  appeals  from 
the  judgment,  and  an  order  denying  her  mo- 
tion for  a  new  trial 

We  think  that  the  Judgment  and  order 
should  be  affirmed.  Waiving  the  question 
of  the  alleged  illegality  of  the  transactions 
about  wheat,— upon  which  Illegality  appel- 
lant rests  hM-  claim  to  a  recovery,— It  ap- 
pears that  the  appellant  was  not  an  Innocent 
party  to  such  transactions,  but  took  part  In 
and  ratified  them.  Being,  therefore,  a  party 
In  pari  delicto,  the  law  leaves  her  where  it 
finds  her.  The  Judgmoit  and  order  are  af- 
firmed. 

We  concur:  DB  HAYBN,  J.;  PITZGER. 
ALD,  J. 


in  Cal.  SSI 
Er  parte  CLARKE.   (No.  21,085.) 
(Supreme  Court  of  California.  June  30,  1804.) 

EXAMI!7ATIOir  OF  IkSOLVSNT— PEIVILBOI  OT  WiT- 
XBSB— FhAUD. 

Const,  art.  1,  S  13,  provides  that  no  me 
shall  he  compelled,  in  any  criminal  case,  to  be  a 
witness  a^aiust  himself.  Section  154,  Pea. 
Code,  provides  that  every  debtor  who  fraudnleut- 
sellB  or  conceals  his  property  with  inl^t  to 
defraud  or  delay  his  creditors  is  iraiiisbable  1^ 
fine  or  imprisonment,  or  both.  Petitioner  was 
adjudicated  an  insolvent,  and  was  cited  to  ap- 
r  before  the  court  and  be  examined  regHrding 
dispoattioQ  of  his  property.  H^,  that  he 
was  not  obliged  to  answer  questioBB  relating  to 
his  fraudulent  disposition  of  his  pn^erty. 

In  bank.  Petition  by  Alfred  Clarke  for  ha- 
beas corpus.  Prisoner  discharged. 

Frank  M.  Stone,  for  petitioner.  Warren 

Olney,  for  respondent 

BEATTY,  O.  J.  The  petlUoner  having 
been  duly  adjudicated  an  insolvent  debtor, 
his  assignee  in  Insolvency  filed  a  petition 
charging  him  with  having  concealed,  smug- 
gled, conveyed  away,  and  disposed  of  prop- 
erty which  should  have  been  turned  over 
to  said  assignee  for  the  benefit  of  his  cred- 
itors, upon  which  a  citation  was  issued  com- 
manding bim  to  appear  before  the  superior 
court  to  be  examined  touching  the  matters 
alleged  in  the  petition.  In  obedience  to  the 
citation,  the  petitioner  came  Into  court  and 
was  sworn,  but  declined  to  answer  tbe 
questions  put  to  him  upon  the  ground  that 
his  answers  might  be  made  the  foundation 
of  a  criminal  action  against  him.  Section 
154  of  the  Penal  Code  reads  as  follows: 
*'Every  debtor  who  fraudulently  removes  his 
property  or  ^ccts  out  of  this  state,  or  fraud- 
ulently sells,  conveys,  assigns,  or  conceals 
his  property,  with  intent  to  defraud,  hinder, 
or  delay  his  creditors  of  their  rights,  claims, 
or  demands.  Is  punishable  by  ImiM-teonment 
in  the  counQr  Jail  not  exceeding  one  year,  or 
by  fine  not  exceeding  five  thousand  dollars, 
or  by  both."  It  Is  evident  that  any  an- 
swers the  petitioner  might  have  made  tend- 
ing to  Bui^rt  the  allegafigiQS  of  the  petl- 
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tton  upon  whldi  be  wu  cited  for  examlna- 
tioB  would  also  have  had  a  tendency  to  con- 
vict him  of  the  crime  m  poblic  atCaue  de- 
fined In  the  HecUon  quoted,  and  therefore 
he  could  not  be  sabjected  to  compnlBory  ex- 
amination. No  person  can  be  compelled,  in 
any  criminal  case,  to  be  a  witness  against 
himself.  Const  art  1,  i  13.  To  bring  a  per- 
son within  tlie  immunity  of  ^Is  loroTiidoii 
it  Is  not  necessary  Hut  "ttLe  examination 
should  be  attempted  in  a  criminal  prosocu- 
tion  against  the  wilnea^  or  that  soch  a 
prosecution  should  bare  beencommenced  and 
actnally  pen^ng.  It  Is  soffldent  If  there  Is 
a  law  creating  the  <^enae  under  whidi  the 
^tness  may  be  prosecuted.  If  thne  is  sudi 
a  law  und»  which  the  witness  may  be  In- 
dicted or  otherwise  prosecuted  for  a  public 
offense  arising  out  of  the  acta  to  which 
the  examination  relates,  he  cannot  be  com- 
pelled to  answer  In  any  collateral  proceed- 
ing, unless  the  law  absolutdy  secures  him 
against  any  use  in  a  criminal  prosecution 
of  the  eTldence  he  may  give;  and  tiiis  can 
only  be  done  by  a  prorlslon  that  U  he  sub- 
mits to  the  examination,  and  answers  the 
questions,  he  shall  be  exempt  from  any 
criminal  prosecntion  for  the  offense  to  which 
the  inquiry  relates.  All  these  propoBltlons 
are  dedded  by  the  supreme  court  of  the 
United  States,  upon  an  exhaustive  review 
uf  the  authorities  In  the  case  of  Counselman 
V.  Hitchcock,  142  TJ.  S.  547,  12  Sup.  Ct  196, 
—a  case  In  every  essential  particular  Identi- 
cal with  this.  There  Is  no  law  of  this  state 
whldi  would  hare  exempted  the  i>etltloDer 
from  a  criminal  prosecution  for  fraudulent 
concealment  of  his  property  If  his  answers 
to  the  questions  put  to  him  had  tended  to 
ctmrict  bim  of  the  offense,  and  therefore  we 
repeat  he  could  not  be  compelled  to  answtf. 
But  the  snporior  court  held  othtfwlse,  or- 
dered blm  to  answer  the  questions,  and,  upon 
his  persistent  refusal  to  answer,  committed 
him  to  the  county  Jail  for  contempt  of  court 
The  Imprisonment  Is  lllej;al,  and  the  prisoner 
must  be  disdiarged.  It  Is  so  ordered. 

We  concur:  McFARIAND.  J.;  VAN 
FLBET,  X;  FITZ6SHAIJ),  3.;  GAROITTTBi. 
J. 


mcsL  en 

HOULAND  T.  ZOiLUSm,.  (No.  15,281.) 
(Supnme  Court  d  California.  July  7*  ISdl.) 
HssTAi.  Capacitt— Opinion  Etidenct, 

TestimoDy  of  one  who  is  neith»  an  ex- 
uor  an  intimate  acquaintance  (Code  Civ. 
.  8  1870,  Bobd.  iO),  that  a  person's  appear- 
ance was  "irrational,"  though  of  doubtful  com- 
petency. Is  not  necessarily  prejudicial  when  tlie 
witness  also  details  the  facts  on  which  said  con- 
dtuion  was  based.  36  Fac.  tl30,  affirmed. 

In  bank.  Appeal  from  snpolor  court,  city 
and  eoonty  of  San  Fradsco;  John  Hunt 
Judge. 

Actl<m  by  Augusta  Holland,  administra- 
trix, eta,  against  Alfred  Zollner.  Decree  for 
pTftiwWf  affirmed  In  department  See  20  Fac. 


030.  On  petition  fiw  hearing  In  bank.  Pe- 
tition denied. 

Naphtaly,  Freidenrich  &  Acker  man,  J.  W. 
Jellett  and  A,  Kuef.  for  aj^^eUant  Uoyd 
&  Wood  and  A.  Heyneman,  for  respondent 

PBB  CURIAM.  The  peUtlon  for  hearing 
In  bank  Is  denied.  Conceding  that  the  last 
question  asked  of  the  witness  Mrs.  Frendi 
on  direct  examination,  and  the  answer  given 
thereto,  were  erroneous  under  the  decision 
of  this  court  in  Estate  of  Carpeuto*,  94  Cal. 
406,  29  Pac  llOX  still,  considering  the  cross* 
examination,  of  the  witness,  and  all  the  oth- 
er evidence  In  the  case,  we  do  not  think  the 
rarer  of  sufficient  Importance  to  warrant  a 
reversal  of  the  Judgment.  The  same  may  be 
said  of  the  witness  McKlslck,  and,  further- 
more, his  testimony  was  not  oC  a  character 
to  pr^udice  appellant 

OABOTJTTB,  J.  {concurring).  WUle  con- 
curring In  the  order  denying  a  rehearing  In 
this  case,  I  am  unable  to  concur  In  the  views 
of  the  department  bedding  that  the  question 
addressed  to  the  witness  upon  the  appear- 
ance  of  Holland,  as  to  his  being  rational  or 
irrational,  was  unobjectionable.  At  com- 
mon law  any  one  was  entitled  to  give  bis 
opinion  as  to  the  mental  condition  of  a  par- 
ty, while  nndw  the  Code  of  CItU  Procedure 
only  intimate  acquaintances  are  allowed  to 
so  testify.  At  the  same  time  tbls  provision 
should  have  a  liberal  construction,  and  a 
wide  discretion  as  to  such  matters  Is  vested 
in  the  trial  court  In  the  ireaent  case  a 
wedE's  acquaintance  and  aasodation  of  the 
character  Indicated  In  this  record.  In  my 
opinion,  furnished  a  foundation  sttf^dent  to 
support  the  admission  In  evidence  of  the 
witness*  o^nlon  as  to  Holland's  mental 
soundness;  and  for  tills  reason  the  evldrace 
of  which  complaint  was  made  waa  properly 
Idaced  before  the  Jury.  But  upon  any  othw 
hypotbe^ds  the  question  addressed  to  the  wlt- 
oesa,  to  wit:  "From  the  appearance  of  We. 
Holland  at  that  time^  with  reference  to  his 
being  rational  or  Irrational,  what  Is  your 
opbilon?"  Is  objectionable.  It  Is  held  luMar- 
ceau  V.  Insurance  Co.  (Cal.)  35  Fac.  856, 
that  only  exports  and  intimate  acquaintances 
are  entiUed  to  ^ve  opinions  upon  this  ulti- 
mate fiuct  And  from  whatev^  standpoint 
OC  vision  yon  view  this  question  It  calls  for 
the  opinion  of  the  witness.  Indeed,  It  caUs 
for  it  In  direct  terms.  A  witness  who  la 
neith^  an  expert  nca:  an  Intimate  acquaint- 
once  may  testify  as  to  the  acta  and  language 
of  the  party,  and  no  further.  To  say  that 
In  your  opinion  a  party  appears  to  be  a  ra- 
tional <h:  Irratiomil,  sane  or  Insane,  Is  but 
saying  In  another  form  that  ti'om  what  you 
have  seen  of  bim,  you  think  his  mind  sound 
or  unsound.  The  distinction  between  the 
two  forms  of  expression  Is  too  refined  and 
attenuated  to  be  discovered,  even  by  the 
most  powerful  search  light  It  is  but  a  ploy 
upon  words,  and,  If  the  practice-  of  asb- 
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Ing  a  qaestlon  of  this  character  be  approved, 
all  persons  who  hare  met  the  party,  how- 
«Ter-  unsatisfactory  and  fleeting  that  meet- 
ing, will  be  allowed  to  give  their  opinions  as 
to  his  sanity,  and  thus  the  provision  of  tlie 
Code  will  become  useless  legislation  upon 
the  statute  books.  It  Is  said  in  Estate  of 
Carpenter,  M  CaJ.,  at  page  416,  29  Pac  1101, 
that  the  form  of  question  we  are  here  con- 
sidering la  even  more  objectionable  tban  if 
the  ordinary  and  direct  interrogatory  had 
been  addressed  to  the  witness.  It  is  perfect- 
ly apparent  to  my  mind  that  It  is  but  doing 
indirectly  (and  the  Indirection  Is  hardly  i>er- 
ceptlble)  what  the  statute  and  the  decisions 
declare  cannot  be  done  directly.  People  v. 
Lavelle,  71  Cal.  851,  12  Pac.  226,  is  the  only 
case,  to  my  knowledge,  since  the  adoption  of 
the  Codes,  that  supports  a  contrary  view. 
The  case  is  not  well  considered,  and  no  au- 
thority of  any  court  Is  there  cited  to  suih 
port  the  principle  declared. 


lOa  Cal.  872 

SMITH  T.  WAITE.   (No.  10,S62.) 
(Snpreme  Conrt  of  California.  Jnly  17, 1884.) 

AOTIOX  ON  NOTB  —  AlLIQATIO^  OF  UsblVERT  — 

Action  fob  Sbbvicgs  —  Couplaikt  —  Sdffi- 

OIESUT. 

1.  In  an  action  on  a  note,  an  averment  that 
defendant  "duly  made"  the  note  implies  a  de- 
liv«7,  and  is  sufficient  as  against  a  general  de- 
mmrer. 

2.  In  an  action  for  services,  a  complaint 
which  alleges  that  defendant  ia  Indebted  to 
plaintiff  in  a  certain  sum  on  account  of  work, 
labor,  and  eerrices  performed  at  the  request  of 
defendant,  and  that  he  has  not  paid  therefor,  ia 
sufficient  as  against  a  general  demurrer. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Clark,  Judge. 

AcUon  by  S.  M.  Smith  against  R.  P.  Walte 
on  a  promissory  note  and  for  services  per- 
formed  for  defendant  From  a  Judgment  for 
plalntll^  d^endant  appeals.  Affirmed. 

H.  H.  Appel  and  A.  M.  Stephens,  for  appel- 
lant B.  Q.  Adcock  and  Wm.  A.  Ryan,  for 
respondent 

BELCHER,  C.  This  Is  an  appeal  by  the 
defendant  from  a  judgment  entered  against 
blm  by  default,  after  a  general  demurrer  to 
the  complaint  had  been  overruled;  and  the 
only  question  is,  did  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action? 
The  complaint  contained  two  counts,— one 
upon  a  promissory  note,  and  the  other  for 
work,  labor,  and  services  performed  for  de- 
fendant In  the  first  count  it  is  alleged  that 
on  a  certain  day  "the  defendant  duly  made 
a  certain  promissory  note  in  writing,  bearing 
date  on  that  day,  which  said  promissory 
note  was  in  words  and  figures  following." 
A  copy  of  the  note  Is  then  set  ont  In  haec 
verba,  showing  that  It  was  payable  to  the 
order  of  the  plaintiff.  It  Is  further  alleged 
that  plaintiff  is  now  the  ownw  and  hold^ 


of  said  note,  and  that  no  part  thereof  has 
been  paid.  In  the  second  count  It  Is  alleged 
that  the  defendant  Is  Indebted  to  the  plain- 
tifl  In  a  certain  sum  of  money  "on  account 
of  work,  labor,  and  services  •  •  •  per- 
formed at  the  request  of  the  defendant"  and 
that  the  defendant  has  not  paid  the  same 
nor  any  part  thereof.  The  objections  are: 
(1)  That  there  is  no  averment  that  the  note 
was  ever  delivered  by  the  defendant  to  the 
plaintiff,  or  that  the  defendant  made  It  to 
the  plaintiff;  and  (2)  that  It  Is  not  stated  by 
whom  the  work  was  performed,— whether 
by  plaintiff  or  some  other  person.  And  It  is 
said:  "If  it  was  performed  by  another  per- 
son, then  there  should  be  an  allegation  of 
the  assignment  of  the  account  The  de- 
murrer was  properly  overruled.  Each  count 
in  the  complaint  sufficiently  stated  a  cause 
of  action,  when  tested  only  by  a  general  de- 
miurrer.  The  averment  that  the  defendant 
"duly  made"  the  promissory  note  implies  a 
delivery.  "It  is  not  necessary  to  aver  the 
delivery  of  a  bill  or  note,  for  the  averment 
that  a  bill  was  drawn  or  note  made  includes 
the  idea  of  a  delivery,  without  which  the 
drawing  or  making  is  not  complete."  1 
Danid,  Neg.  Inst  S  63.  And  see  Churchill 
V.  Gardner,  7  Term  It.  596;  Russell  v.  Whip- 
ple, 2  Cow.  536;  Prlndle  v.  Caruthers,  15  N. 
T.  425;  Hook  v.  White.  36  Cat  303.  The 
Judgment  should  be  affirmed. 

We  concur:  SEARLS,  C;  VANCUEF,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  affirmed. 


103  Cal.  m 

COSGROVB  T.  FUMAN  et  al.  (No.  15.189.) 
(Supreme  Court  of  Califwnla.  Jane  23,  1894.) 

IXJCRT  TO  EmPLOTB  —  ISCOMPETKKCT  OP  PE1J.OW 

Bervast— Dbikkiko  Habits  —  BvioBitCK  —  Ai>- 

lUNIITBATHlX — D18QUALIFICATIOK  BT  UaHBIA&B. 

1.  In  an  action  for  personal  Injuries  re- 
sulting from  the  negligence  of  a  fellow  servant, 
on  the  ground  that  his  habit  of  using  intoxi- 
cating liqnors  was  of  sach  notoriety  that  de- 
fendant must  have  known  it  a  recovery  can- 
not be  had  where  there  Is  no  evidoice  that  he 
waa  intoxicated  whra  the  acddrait  happened. 

2.  An  instraetion  that  If  the  fellow  servant's 
habits  of  drinking  had  impaired  his  "standing" 
among  engineers  of  his  dass.  and  among  em- 
ployers of  engineers,  and  defendant  knew  or 
should  have  known  thereof,  plaintiff  should  have 
a  verdict  1*  erroneona,  as  the  engineer's  "stand- 
ing" among  engineers  or  emploj^a  is  immaterial 
if  he  did  not  have  the  habit  ox  drinking. 

3.  Occasionally  taking  a  drink  or  occa- 
sionally being  under  the  Influence  of  drink  does 
not  constitute  such  a  habit  of  drinking  as  wonid 
authorize  a  finding  that  one  was  thereby  ren- 
dered incapable  of  managing  an  engine. 

4.  The  marriage  of  an  adminiBtratiix  does 
not  fit  Itself  deprive  h«  of  anthwitir  to  nw  as 
•och. 

In  bank.  Appeal  from  sapedor  court,  city 
and  county  of  San  Francisco;  T<An  P.  Finn, 
Judge. 

Action  by  Helen  Oosgror&  S)rjUlinliifa^r»* 
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trix  of  Hke  estate  of  James  CoBgrove.  against 
H.  G.  Pitman  and  another  for  damages  for 
tbe  deatb  of  ber  busband.  Judgment  tor 
plalutifF.  and  defendants  appeal.  Bcrersed. 

Prfngle,  Hayne  St  Boyd,  for  appellanti. 
Henry  B.  Blgbton,  for  respondent 

HABRISON,  J.  Tbe  defendants  are  steve- 
dores, and  in  August,  1885,  were  engaged  In 
discharging  a  cargo  of  coal  from  tbe  vessel 
Henry  Hyde,  then  lying  at  one  of  the 
wharves  In  San  Francisco.  The  plaintiff's 
intestate  was  in  their  employ,  and,  while  so 
mgaged,  a  tub  of  coal,  which  was  being 
hoisted  from  the  bold  of  tbe  vessel,  swung 
around  so  that  It  might  be  emptied  Into  an- 
other vessel  alongside,  and  struck  him  with 
such  force  as  to  cause  Injuries  from  which  be 
died.  The  plaintiff,  as  tbe  administratrix  of 
his  estate,  brought  this  action  against  tbe  de- 
fendants to  recover  the  damages  sustained 
by  his  death,  alleging  that  It  was  caused 
by  reason  of  their  negligence.  The  coal  was 
hoisted  by  means  of  a  donltey  engine  on  tbe 
wharf,  which  was  In  charge  of  an  engineer 
named  Morphy,  who,  at  signals  from  an- 
other employe,  started  and  stopped  the  en- 
gine; and  it  Is  claimed  by  the  plaintiff  that 
the  Injury  to  the  deceased  was  caused  by  the 
negligence  of  this  engineer;  and.  In  order  to 
avoid  the  rule  of  law  which  exonerates  the 
employer  from  liability  to  an  employfi  for  an 
injury  resulting  ft-om  the  negligence  of  a  fel- 
low servant,  the  plaintiff  sought  to  show  that 
MiUT)by  was  addicted  to  the  habit  of  drink- 
ing intoxicating  liquors,  and  that  this  fact 
was  of  such  notoriety  that  it  must  have  been 
known  to  the  defendants,  and  that  therefore 
they  were  guilty  of  negligence  In  having  him 
in  their  employ.  The  cause  was  tried  by  a 
jury,  and  a  verdict  rendered  in  favor  of  tbe 
plaintiff.    The  defendants  have  appealed. 

Murphy's  capacity  a&  an  engineer,  aside 
from  the  Impairment  of  such  capacity  by  rea- 
son of  this  alleged  habll,  does  not  seem  to 
have  been  questioned  by  the  plaintiff,  and 
there  was  ample  evidence  of  such  capacity 
shown  at  tbe  trial.  The  plaintiff  did  not  at- 
tempt to  show  that  Murphy  was  Intoxicated 
at  the  tiine  of  the  accident,  nor  was  there 
any  evidence  of  that  purport  before  the  Jury. 
Murphy  himself  testlfled,  and  there  was  no 
evidence  tending  to  contradict  bis  statement, 
that  he  was  not  intoxicated  on  tbe  day  of 
the  accident,  and  had  not  taken  any  intoxicat- 
ing liquors  either  on  that  day  or  for  a  year 
prior  thereto.  The  testimony  of  Nagle  that 
In  the  morning  of  that  day,  while  Murphy 
was  fixing  his  engine,  and  seemed  to  be  In  a 
hurry,  some  one  remarked,  "I  guess  he  Is 
drinking  a  little,"  Is  not  entitled  to  any  con- 
sideration as  evidence  that  he  bad  in  fact 
been  drinking.  Upon  the  theory  of  the  plain- 
tiff that  tbe  Injury  resulted  from  the  negli- 
gence of  Murphy,  If  she  would  charge  the  de- 
fendants with  tbe  results  of  this  negligence, 
by  reason  of  their  having  him  In  their  em- 
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pIoy>  with  knowledge  of  his  Intemp^te 
habits,  It  was  necessary  for  her  to  show'  that 
tbe  Injury  was  In  some  respect  the  result  of 
such  Intemperate  habits.  Unless  the  acci- 
dent was  In  some  way  connected  with  such 
habit,  or  resulted  from  intemperance,  the 
habit  was  not  the  cause  of  the  negligence, 
and  the  defendants  could  not  by  reason  of 
this  habit  he  rendereil  liable  for  the  negli- 
gence of  Murphy  produced  by  any  other 
cause.  If  the  fact  of  Murphy's  habit  of  in- 
temperance at  or  about  the  time  of  the  ac- 
cident had  been  shown,  the  jury  might  have 
inferred  that  he  was  In  that  condition  at  the 
time  of  the  accident,  and  that  his  negligence 
was  the  result  of  this  condition.  Proof  of  his 
being  under  the  influence  of  liquor  at  the  time 
of  the  acddent  would  be  prestunptlve  of  his 
negligence,  and,  If  It  had  appeared  by  direct 
evidence  that  he  had  a  habit  of  Intemperance, 
It  would  throw  upon  the  defendants  the  bur- 
den of  showing  that  he  was  not  then  In  that 
condition;  but  proof  that  he  bad  at  some  pre- 
vious time  the  reputation  of  having  the  habit 
Is  not  proof  of  the  fact  that  he  did  have  tbe 
habit.  To  allow  the  proof  of  bis  reputation 
for  drunkenness  to  be  equivalent  to  establish- 
ing the  fact  that  he  was  addicted  to  drunk- 
enness, and  from  that  to  make  the  fiurtber  in- 
ference that  from  his  habit  be  was  so  at  this 
time,  would  be  to  draw  an  inference  from  a 
presumption.  Unless  facts  are  shown  from 
which  negligence  may  be  reasonably  Inferred, 
a  Jury  should  never  be  permitted  to  Infer, 
arbitrarily  and  without  evidence,  that  there 
was  negligence.  When  a  fact  Is  established, 
some  other  fact  may  be  justly  inferred  there- 
from, but  when  the  plaintiff.  Instead  of  pre- 
senting a  fact  or  facts  from  wlilch  the  negli- 
gence of  the  defendant  may  be  reasonably 
inferred,  gives  to  tbe  jury  only  a  presump- 
Hon  drawn  from  other  facts,  the  jm'y  are  not 
to  be  allowed  to  Infer  negligence  from  such 
presumption.  An  Inference  cannot  be  drawn 
from  a  presumption,  but  must  be  founded  up- 
on some  fact  legally  established.  See  "Daag- 
lass  V.  MitcbeU's  Ex'r,  35  Pa.  St.  443. 

For  the  purpose  of  establishing  this  habit 
In  Murphy,  the  plaintiff  offered  evidence  of 
bis  reputation  In  tbe  matter  of  drlDklng.  and 
also  the  testimony  of  certain  witnesses  that 
they  had  at  times  seen  him  "under  the  In- 
fluence" of  liquor.  None  of  the  witnesses 
testified  that  they  had  evCT  see  him  intoxicat- 
ed, or  that  be  was  In  fact  accustomed  to 
habitual  drinking.  It  was  shown  that  he 
would  occasionally  drink,  "to  be  sociable  and 
pleasant,"  and  also  that  It  was  quite  common 
for  engineers  to  drink.  One  witness,  when 
asked  about  his  habits  with  respect  to  drink 
prior  to  the  day  of  the  accident,  said:  "I 
have  seen  him  take  a  drink  once  In  a  while. 
I  bare  seen  him  when  he  was  pretty  full."  And 
when  asked  bow  frequently  said:  "Well,  not 
very  often.  It  might  be  once  a  week,  or 
something  like  that."  Another  witness,  when 
asked  with  reference  to  his  habits  of  drink. 
Bald  that  "for  some  months  prior  to  1885"  he 
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would  take  a  drink  freqaently*  and  that  quite 
a  nmnber  ct  times  he  had  Imown  of  hia 
drluUng  to  excess;  that  for  four,  five,  or  six 
fears  before  the  trial  (March,  1891)  he  had 
not  conducted  himself  so  wdl  with  respect 
to  drink,  and  a  great  many  would  not  em- 
ploy him.  The  witness  did  not,  however, 
state  when  or  how  frequently  he  had  known 
of  his  drinking  to  excess.  AnoUier  of  the 
plaiQtlfl's  witnesses  testified  that  the  "stand- 
ing" of  Murphy  "al(mg  ^xmt  1885"  was  bad, 
on  account  of  drinking,  and  that  among  the 
pile  drlTors  fox  four  or  fire  yean  prior  to  the 
trial  he  was  not  thought  to  be  a  "safe"  man. 
Anothw,  who  h^  sew  blm  drink  in  1883» 
said  that  since  tiiat  time  "I  have  consldofed 
that  he  drank  too  much  whlidky  to  take  care 
of  an  engine."  He  does  not,  boweTer,  state 
that  he  had  bad  any  knowledge  of  Murphy's 
habits  or  conduct  for  two  years  prior  to  the 
acddoit  This  was  substantially  all  the  evi- 
dence  that  was  given  by  the  plaintiff  for  the 
purpose  of  showing  that  Murphy  was  ad- 
dicted to  the  habit  of  drinking. 

When  the  evidence  was  offered,  the  de- 
fendants reserved  the  right  to  move  to  strike 
it  oat.  if  tbe  plaintiff  failed  to  bring  it  home 
to  them,  or  should  fall  to  show  that  Murphy 
was  under  the  Influtmce  of  llquw  at  the  time 
of  Uie  accident;  and  at  the  close  of  the  plaln- 
tifTs  case  they  made  this  motion,  and  It 
was  denied  by  the  court  This  motion  should 
have  been  granted.  It  cannot  be  said  that 
to  take  an  occasional  sociable  drink,  or  even 
to  be  occa^onal^  "unda  the  Influence"  of 
drink,  constitutes  a  habit  of  drinking,  or  that 
a  Jury  would  be  authorized  to  infor  team 
such  evidence  that  the  man  had  been  rendered 
incapable  of  prc^erly  managing  his  engine, 
when  he  had  not  been  drinking  for  a  year 
prior  thereto.  Proof  of  specific  acts  Is  not 
equivalent  to  proof  that  Murphy  had  either 
this  reputation  or  the  habit  "Character  tot 
care,  skill,  and  truth  of  witnesses,  parties 
or  others,  must  all  alike  be  proved  by  evi- 
dence of  gweral  r^utatlon,  and  not  of  spe- 
dol  acts.  1  Oreenl.  Ev.  SS  461-469.  Charac- 
ter grows  out  of  special  acts,  but  Is  not 
proved  by  them,  though,  indeed,  special  acts 
do  very  often  Indicate  frallUcs  or  vices  that 
are  altogetba  contrary  to  the  character  ac- 
tually established,  and  sometimes  the  very 
frailties  that  are  inoved  against  a  man  may 
have  been  regarded  by  him  in  so  serious  a 
light  as  to  have  produced  great  lnq>rovement 
of  character."  Frazler  v.  Railroad  Co.,  38 
Pa.  St  HO.  The  instruction  of  the  court 
iqion  this  proposition,  given  at  the  request 
of  the  plaintiff,— that  "If  an  engineer  should 
be  proved  skillful  and  competent  to  run  a 
dummy  engine  by  reason  of  his  Intelligence 
skill,  and  experience,  and  yet  should  be  un- 
steady and  nnreliable  on  account  of  a  bablt 
of  drinking  intoxicating  liquors  to  excess, 
he  would  not  be  a  competent  engineer,  with- 
in the  meaning  of  the  law,"— should  not 
have  bem  given.  There  was  no  evidence  be- 
fore the  Jury  from  which  thoy  were  authcav 


ized  to  find  that  Murphy  had  flie  habit  of 
drinking  intoxicating  liquors  to  oecms,  or 
that  be  was  unsteady  or  unreliable  at  the 
time  of  the  aoUdent  While  proof  tiiat  Mur- 
phy had  a  genn-al  reputation  for  druak«i- 
ness  might  be  held  to  impute  to  the  defend- 
ants knowledge  of  such  retnitation,  and,  con- 
sequently, impose  upon  them  the  necessity 
of  making  Inquiry  with  reference  to  the  fiict, 
and  charge  them  with  the  consequences  of 
not  doing  so,  yet  sucb  proof  would  not  es- 
tablish the  fact  that  he  was  In.  reality  so 
addicted,  and  It  might  be  that  the  Inquiry  by 
the  defendants,  after  being  Infccmed  of  the 
reputation,  would  show  that  the  reputation 
was  without  foundatitm;  otherwise,  the  de- 
fendants would  be  charged  with  the  con- 
sequences of  a  trait  that  never  existed.  Up- 
on this  proposition  the  coort  instructed  tbe 
Jury  as  follows:  "If  you  believe  from  the 
evidence  that,  under  the  law  as  explained  to 
yon  by  the  court,  James  Cosgrove  was  In- 
jured without  contributory  negligence  on  his 
own  pari,  through  the  negligence  of  the  en- 
gineer, James  Murphy,  and  that  the  said 
James  Murphy  was  a  man  whose  habits  of 
drinking  had  Impaired  his  standing  among 
engineers  of  his  class,  and  amtmg  the  em- 
ployers of  such  engineers,  and  was  not  a  safe 
man  to  be  employed  to  run  a  dummy  engine 
In  connection  with  stevedoring  woric  In  dls- 
chsrgtng  ships,  and  that  the  defendants 
knew,  or  by  reasonable  inquiry  m^ht  have 
known,  these  facts,  and  that  nevertheless, 
they  employed  him  on  August  25,  1885,  to 
run  the  engine  In  dlBcharglng  coal  from  the 
Henry  Hyde,  and  that  said  James  Cosgrove 
did  not  know,  and  had  no  means  of  know- 
ing, of  the  engineer's  drunkenness  and  un- 
fitness, then  your  verdict  should  be  for  the 
plaintiff."  Tills  Instruction  should  not  have 
been  given.  Aside  from  the  statement  im- 
plied therein  that  the  drunkenness  and  un- 
fitness of  Murphy  was  a  fact  In  the  case, 
the  "standing**  of  Murphy  among  engineers 
or  employers  was  an  Immaterial  element  in 
determining  his  capacity  or  negligence.  It 
was  relevant  only  for  the  purpose  of  putting 
the  defendants  upon  notice  that  such  was  his 
reputation,  and  they  were  bound  by  tbe  conse- 
quences, if  the  reputation  was  founded  npon 
tact  The  knowledge  by  the  defendants  of 
Murphy's  standing  among  engineers  did  not 
charge  them  with  any  negligence  If  he  did 
not  In  reality  have  the  habit  of  drinking,  and, 
as  we  have  seen  above,  there  was  no  evi- 
dence before  the  Jury  of  any  drunkenness 
of  Murphy  at  the  time  of  the  accident  or 
from  which  they  could  draw  the  Inference 
that  at  that  time  he  had  a  habit  of  drinking. 

It  appeared  at  the  trial  that  the  plaintiff 
was  the  wife  oit.  the  deceased,  and  that  after 
the  commencement  of  the  action,  and  befora 
the  trial,  she  had  remarried.  The  defend- 
ants objected  that  by  her  remarriage  her  au- 
thority as  administratrix  was  extinguished, 
and  she  could  no  longer  maintain  the  uution. 
It  has  been  held,  however,  that  the  marrlago 
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ot  an  execntriz  does  not,  eo  hutanti.  dartre 
aer  of  her  power  to  act,  bnt  Is  merely  ground 
for  a  proceeding  for  her  suspension  and  re- 
mOTaL  Schroeder  t.  Superior  Court,  TO  CaL 
313.  11  Pac.  651;  McMUlan  t.  Hayward,  91 
CaL  S57,  29  Pac.  774.  The  same  principles 
api^j-  in  tbe  case  of  an  administratrix  as  an 
executrix,  and  there  was  therefore  no  error 
in  this  ruling  of  the  court  As  the  case  is 
to  be  remanded  for  a  new  trial,  we  do  not 
deem  it  proper  to  indicate  any  opinion  con- 
cern Ing  the  weight  of  evidence  upon  the  is- 
sues  of  n^lig^ce  w  contributory  negligence. 
The  jadgment  and  order  are  reversed. 

McFABLiAND,  J.    I  concur, 

FITZGERALD,  J.  I  concur  In  the  Judg- 
ment. 

OAROUTrE,  J.  It  U  claimed  that  the 
accident  occurred  by  reason  of  the  negligence 
of  the  engineer,  a  servant  of  the  defendants 
and  a  fellow  servant  with  the  deceased.  To 
support  plaintiff's  case  imder  this  state  of 
facts,  U  was  not  only  necessary  to  prove 
that  the  engines  was  intoxicated  at  the 
time  of  the  accident,  but  that  defendants 
were  guilty  of  negligence  In  employing  him. 
It  was  proT«i  that  his  genwal  repntatitHL 
toe  sobriety  was  bad,  and  it  may  be  coik- 
ceded,  for  the  purposes  of  this  case,  at  least, 
that  defendants  were  i^iftng  in  the  ezwdse 
of  doe  and  prop«  can  tn  Urlng  Bodb  a  man. 
Bat  there  Is  no  evidence  in  the  recnxl  that 
he  was  intoxicated  at  the  time  of  the  ac- 
cident, and  nothing  tber^n  from  wMch  we 
are  jnstifled  in  drawing  an  Inference  to  that 
tttecL   I  concur  In  tbe  Judgment 

DE  HATBN,  J.  I  concur  In  the  f^nlon 
ot  Mr.  Justloe  GABOtJTTB. 


4  Cal.  Unrep.  n4 
3JTLLBRAE  CO.  T.  TAYLOR  et  al.  (No. 
15,089.) 

Supreme  Court  of  California.  June  27,  1894.) 
TJbh  or  Traob  Name— XsJuifOTio-i. 
Defeodant,  the  owd^  of  land  known  as 
umbrae  Statical,"  formed  a  ocqmrtnerabip 
witii  plaintifis  to  keep  cows  on  said  land,  and 
sell  the  milk  therefrom  under  the  trade  name 
ot  "Uillbrae  Dairy."  Afterwards  the  partner- 
ship was  dissolTed,  plaintiffH  takips  the  milk 
notes  uid  business  of  sdUiog  milk,  and  de- 
fendant, who  remained  the  owner  of  the  land, 
agreeing  to  supi^y  them  with  milk  ther^rom. 
Later  plaintiffs  terminated  the  contract  with 
defendant,  and  took  no  more  of  his  milk,  but 
still  conducted  a  milk  business  under  the  name 
of  the  "HOlbrae  Dainr,"  and  formed  a  corpora- 
tion nnd^  the  name  of  the  "Millbrae  Company," 
to  cany  on  the  business.  Bdd,  that  plaintiffs 
could  not  ask  for  an  injuncticHt  to  restrain  de- 
fendant from  using  the  name  "HUlbrae"  in  a 
competing  buRtness,  since  their  own  use  at  tlie 
name  was  a  fraud  on  the  public. 

Conunisdonen'  dedsion.  Department  1. 
Appeal  flrom  snp^or  court,  city  and  coun^ 
oC  San  Francisco)  Wm.  T.  Wallace,  Judge, 


Action  by  tbe  MilU)rae  Company  against. 
H.  H.  Taylor  and  others  to  enjoin  the  use 
of  a  trade  name  and  for  damages.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

Wheaton,  Kalloch  &  Kleree,  for  appellant 
Maxwell  &  HcBnern^,  for  respondents. 

HAYNES,  a  Action  to  enjoin  tbe  defend- 
ants from  using  a  "trade  name,"  which  it  is 
alleged  belongs  to  the  plaintiff  (a  corpora- 
tion), and  for  damages.  Findings  and  Judg- 
ment wexe  against  the  plaintiff,  and  this  ap- 
peal is  taken  from  tbe  Judgment  and  an  w- 
der  denying  its  motion  tot  a  new  trial.  An 
outline  of  the  facts,  condensed  from  the  find- 
ings, may  be  thus  stated:  Some  time  prior 
to  1865,  tbe  defendant  D.  O.  Mills  became 
and  still  is  the  ownor  of  a  tract  of  land  In 
San  Mateo  county,  at  the  ralhroad  station 
now,  and  ever  since  186S^  known  as  MOlbrac 
station.  From  1S65  nntll  August  1883,  A. 
F.  Green  and  defendant  Mills  were  copart- 
ners, engaged  In  the  business  ot  ndslng  and 
keeping  cows  of  superior  quality  and  breed 
upon  said  laikd,  and  selling  the  milk  there- 
from in  the  dty  of  San  Francisco,  said  busi- 
ness being  ccmducted,  at  least  ^ce  187^  tm- 
der  tbe  trade  name  of  '^fillbrae  Dairy;"  tbe 
word  "Millbrae"  being  oomponnded  of  the 
name  of  the  owner  of  tbe  rancb  (omitting 
the  "s")  and  tbe  Scotch  word  "brae."  In  Au- 
gust 1883,  F.  H,  Green  purchased  a  one- 
third  interest  in  the  cows  and  other  perstmal 
property  and  business,  and  the  firm  as  thus 
constituted  continued  the  business  until  Sep- 
tember It  1886,  under  the  same  trade  name. 
At  the  date  last  named  the  copartnership 
was  dissolved  by  mutual  ctmaent  and  In  tbe 
settlement  A.  F.  and  F.  H.  Green  tofdc  the 
milk  routes  and  business  of  B^ng  the  mOk 
in  San  Francisco,  with  the  wagons,  horses, 
and  appurtenances,  and  defendant  MUla. 
who  was  at  all  times  the  sole  own^  of  tbe 
land,  ixKA  all  tbe  dairy  implements,  suppUes, 
cows,  and  other  personal  propo-ty  at  tbe 
ranch,  and  on  the  same  day  entered  into  an 
agreement  with  said  A,  F.  and  F.  H.  Greai 
whereby  he  agreed  to  sell  to  them  uid  th^ 
agreed  to  buy.  not  less  than  270  nor  mwe 
than  390  gallons  of  milk  per  day,  at  a  ^ce 
therein  apedfied,  tbe  milk  to  be  thus  fumlBh- 
ed  by  defmdant  Mills  to  be  excluatvely  from 
his  own  dairy,  and  this  agreem«t  was  to 
continue  for  at  least  one  year.  A  similar 
agreement  was  made  each  year,  the  last  t>e- 
Ing  dated  September  1»  1888,  the  quautttj' 
named  tb«%in  bdng  not  leas  than  3G0  and 
not  exceeding  410  gallons  per  day.  Tlds 
contract  stipulated  that  It  should  be  hi  force 
for  at  least  one  year,  and  thereafter  until 
one  of  the  parties  should  give  the  other  three 
months'  notice  of  his  intention  to  terminate 
it  About  July  1,  1890,  A.  F.  and  F.  H. 
Green  organized  a  corporation  under  the 
name  of  the  Millbrae  Company  (the  plaintiff 
herein),  and  conveyed  to  It  tb^^Id  bush 
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nesa,  propoiy,  and  good  win,  tb^  being  the 
prindpal  stoc^bolden  therein,  and  practi- 
cally owninsr  and  carrTlng  on  s^d  business 
throogb  said  corporatton,  and  on  tbm  iBt  of 
August,  168C^  ceased  to  take  milk  from  de- 
fendant MlBs  under  said  contract,  and  there- 
after the  plaintiff  procured  from  Marin  coun- 
ty the  milk  with  which  It  supplied  its  cus- 
tomers. Until  the  formation  of  the  corpora- 
tion, the  business  continued  to  be  conducted 
by  A.  F.  and  F.  H.  Green  under  the  name 
of  the  "HUIbrae  Dal^,**  and  their  delivery 
wagons  were  so  marked,  and  that  name  was 
printed  upon  thdr  billa  and  receipts,  upon 
which  It  was  also  stated  that  the  milk  was 
produced  on  Hlllbrae  farm,  San  Mateo 
county."  After  the  or^nlKatlon  of  the  cor- 
poration, the  name  on  the  wagons  and  billa 
was  changed  to  **Mlllbrae  Company,"  and  on 
the  bills  it  was  stated  simply  '*pure  country 
milk,  produced  from  rich  pasture,  wholesome 
feed,  healthy  cows;"  without  any  mdicatlan 
as  to  the  kicality  except  the  word  "country.* 
On  September  1,  1880,  the  defendant  D.  O. 
MlDs  commenced  the  bualnesa  of  selling  milk 
from  his  said  dairy  in  the  city  of  San  Fran- 
cisco, and  engaged  defendant  Taylor  as 
agent  for  that  purpose,  and  ranployed  de- 
fendant Cole  to  manage  the  sale  and  dlstri- 
butlcm  of  the  milk  In  the  dty;  and  in  this 
business  adopted  and  used  upon  his  wagons 
and  upon  hla  bills  the  original  trade  name, 
"^librae  Dairy,"  but  spedfled  upon  his  bills 
and  adT^tlsements  that  the  milk  sold  was 
from  the  Mlllbrae  dairy,  In  San  Mateo  coun- 
ty, and  added:  "Do  not  confound  It  with 
the  Mlllbrae  Company."  At  the  time  of  the 
dissolution  of  the  copartnership,  a  valuation 
was  put  upcHi  all  the  property,  and  among 
other  items  of  the  dty  branch  of  the  busi- 
ness, which  was  taken  by  A  F.  and  F.  H. 
Green,  was  "100  cans'  trade,  f  4,00a" 

The  foregoing  facts  are  not  disputed,  and 
are  cuffldoit  to  present  the  principal  ques- 
tion In  the  case.  There  are  sercral  speclfl- 
cations  of  the  InsufDdcncy  of  the  evidence  to 
Justify  certain  findings,  but  these  can  be 
more  brl^  disposed  of  after  dedding  the 
prindpal  questicai,  since  If  the  findings  ex- 
cepted to  were  framed  as  appellants  sujc- 
gests  th^  would  not  change  the  result  It  Is 
Insisted  by  appellant  that  the  "trade  name" 
Is  a  part  of  the  good  wUi  sold  by  defoidant 
Mills  to  Green  &  Green,  and  for  which  they 
paid  a  large  sum  of  money;  that  such  name 
is  an  Important  elemoit  In  such  good  will, 
and  that  plaintiff  has  the  exdusive  right  to 
Its  use.  Appellant  Is  In  error  as  to  the  facts 
to  which  he  applies  the  law,  and  hence  Is 
wrong  as  to  his  ccmdoslons.  The  findings 
npon  this  subject  are  not  only  supported,  but 
are  made  dear  by  ihe  testimony  (tf  F.  H. 
Gre^  who  was  one  of  the  parties  to  the 
contract  under  whldi  It  is  dalmed  the  good 
will  of  the  business  and  the  right  to  use  the 
trade  name  was  sold  by  defendant  Mills.  Be 
said:  "Prior  to  that  time  (referring  to  his 
purchase  of  an  interest  In  1883}  the  business 


had  been  enrled  on  by  D.  O.  WOb  and  mf 
father,  under  the  name  of  tiie  ■MOlbraa 
Dairy.'  1  think  they  gave  it  tb»  nama  ot 
the  BOUbne  dairy  in  1875  or  18T&  In  1883 
the  business  was  in  the  name  of  tbe  Mlllbraa 
dairy.  I  continued  In  business  with  them 
^me  three  years.  In  1886  we  entered  Into 
an  agreement  to  divide  the  boslneas  up.  Mr. 
Mills  took  the  int«est  In  the  ooimtxy,  and 
my  ftithor  and  mysdf  took  the  IntaKst  taereu 
Since  that  time  my  father  and  mysdf  con- 
ducted the  business  under  the  name  of  the 
Mffllwae  dairy."  It  win  also  be  observed 
that  on  the  day  <MC  the  dlssolntton  of  Ihe  parfc> 
nership  the  contract  was  entered  Into  tat  the 
sale  by  Mills  to  Ota  Greens  of  lAe  milk  pro- 
duced at  Mlllbrae,  and  by  which  the  Greens 
agreed  to  sell  the  same  In  San  Francisco, 
and  that  defendant  Mills  has  ever  since  con- 
tinued the  business  of  keeping  cows  and  pro- 
dudng  milk  at  the  same  place  and  under  the 
same  name.  IHien  was  nothing  said  in  the 
conixact  about  the  sale  or  transfer  of  the 
good  wUl,  or  of  the  use  of  tbe  name  nndw 
which  the  bnslness  had  been  conducted.  It 
was  not  a  sale  of  the  wtlre  boEdnesa  with 
which  the  same  was  connected,  but  a  *'dl- 
vlsbm'*  of  the  business,  and  the  name  was 
equally  applicable  and  equally  important  to 
each  part  So  Img  as  the  Greena  wc  their 
successors  continued  to  sen  Mlllbrae  milk, 
there  was  no  ccmfllct  at  Interest  in  the  use  of 
the  name,  nor  was  there  any  agreemrat,  cov- 
enant, or  obligation  that  the  Greens  should 
have  the  right  to  use  It  long&e  than  tliey  con- 
tinued to  sell  Mlllbrae  milk.  Qa  the  con- 
trary, the  flUr  and  reasonable  Impllcatloa 
was  that  the  name  should  only  be  used  In 
connection  with  the  sale  of  milk  produced  by 
the  owner  of  the  ranch  and  dairy  ftimillaily 
known  by  that  name,  and  which  name  mis 
even  more  important  to  be  retained  by  the 
owner  of  the  ranch  than  by  one  whose  right 
to  sell  the  milk  depended  upon  a  yearly  con- 
tract Nor  was  this  contract  terminated  by 
defendant  MiUa,  but  iitelntiff,  for  its  own  ad- 
vantage, voluntarily  terminated  It  by  a  three- 
numths  notice,  undw  the  terms  ot  the  con- 
tract and  now  Insists  that  it  may  deprive  de- 
fendant Mills  of  all  use  and  btmefit  of  the 
well-established  name  In  disposing  of  his 
milk,  while  using  the  false  name  of  "Mlll- 
brae" for  seUlng  the  milk  of  a  competing 
producer. 

It  Is  not  necessary  to  review  the  cases 
dted  by  appellant,  for  tbe  question  involved 
Is  no  longer  an  oipea  on&  In  the  case  of 
Joe^h  V.  Mnoowsky,  96  CaL  621, 81  Pac.  914, 
It  was  said:  "A  person  who  comes  Into  a 
court  of  equity  tor  an  injunction  In  a  case  of 
this  kind  must  come  with  dean  hands.  He 
cannot  be  granted  relief  upon  a  claim  to  the 
exclusive  use  of  a  trade-mark  which  con- 
tains a  false  r^reaentatlon,  calculated  to  de- 
ceive the  public  as  to  the  manufacturer  of  the 
artide  and  the  place  where  It  Is  manu- 
factured- Browne,  Trade-Marks,  SS  71,  474; 
Palmer  v.  Harris,  60  Pa.  SM66:  Fetrldge  t. 
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Wella,  13  How.  Pr.  885;  Hotbs  t.  Francala, 
19  How.  Pr.  571;  Medicine  Co.  v.  Wood,  108 
U.  S.  218,  2  Sup.  Ct  436.  Itt  Slegert  t.  Ab- 
bott, 61  Md.  284,  the  court  said:  'It  Is  a  gen- 
eral rule  of  law  In  cases  of  this  kind  tliat 
courts  of  equity  will  not  Interfere  by  injunc- 
tion where  there  Is  any  lack  of  truth  in  the 
plalntifTs  case;  that  la,  where  there  Is  any 
misrepresentation  In  his  trade-mark  or  la^ 
bels.* "  If,  at  the  time  the  partnership  was 
dlssolred,  D.  O.  Mills  had  sold  to  his  copart- 
ners the  ranch  and  dairy,  as  well  as  his  In- 
terest In  the  business  of  selling  the  milk 
there  produced,  the  property  In  the  trade 
name  and  the  ^dualve  right  to  use  It  would 
hare  passed  to  the  purchasers,  and  Mills 
coold  not  have  applied  the  name  to  another 
ranch  or  dairy  and  used  It  In  the  like  busi- 
ness to  1218  Injury  of  the  plaintiff.  By  the  dl- 
TlslcML  of  the  partnership  property  and  busi- 
ness, coupled  with  the  contracts  for  the  sale 
<tf  the  same  milk,  the  Greens  acquired  the 
Tight  to  use  the  trade  name  so  long  as  they 
sold  Mlllbroe  milk;  but  they  could  not  rlgbt- 
folly  use  It  after  they  ceased  to  sell  that  milk, 
wltboat  wronging  both  Slllte  and  the  public. 
It  does  not  aid  the  plaintiff's  case  that  Marin 
ooonty  milk,  which  it  now  sells.  Is  as  good  or 
even  better  than  Mtllbrae  milk.  As  was  raid 
In  a  similar  case,  "the  privilege  of  deceiving 
the  public,  even  tor  ihete  own  benefit.  Is  not 
a  legitimate  subject  of  commwce."  Prince 
MajiuTg  Co.  T.  Prince's  Metallic  Paint  Co., 
135  N.  Y.  24,  81  N.  B.  9d&.  For  a  full  discus- 
sion of  the  questions  principally  involved  in 
the  case  at  bar,  see  the  case  last  above  cited, 
and,  also,  Pepp«  r.  Labrot,  8  Fed.  29,  and 
Hnwer  v.  Dannenhoffer,  82  N.  T.  490.  In 
Atlantic  Milling  Co.  v.  Robinson,  20  Fed.  217, 
It  was  held  that  the  right  to  the  symbol  Is  in- 
separable from  the  right  to  make  and  sell 
the  commodity  which  It  has  been  appro- 
iwiated  to  designate.  Pierce  v.  Golttard,  6S 
GaL  68,  8  Pac.  015,  la  entirely  otmslstent  with 
joB^li  T.  Macowdky,  supra,  and  is  against 
appellant 

It  Is  claimed  tliat  the  second  finding  is,  in 
effect,  that  defendant  Mills  first  used  and 
adopted  the  name  "Mimnae"  before  bis 
partnership  with  A.  F.  Green,  and  that  this 
is  not  justified  by  the  evidence.  Whether 
this  name  was  ad<9ted  before  or  after  Is 
wholly  ImmatcriaL  It  bad  certainly  been 
used  many  years  before  the  dissolution,  and 
was  well  known.  It  was  the  name  of  a  lo- 
cality, and  attached  thereto,  no  matter  by 
whom  nor  when  It  was  originated.  Wlictbcr 
Millbrae  farm.  Is  or  la  not  shown  by  the 
evidence  to  be  "peculiarly"  fitted  and  adapt- 
ed to  the  purpose  of  producing  milk,  or  that 
it  Is  not  shown  to  produce  better  milk  than 
other  farms  or  dairies,  Is  also  Immaterial. 
The  name  used  to  Indicate  milk  x^^uced 
on  tiat  farm  had  become  valuable,  and  the 
question  here  Is  not  one  of  comparison  with 
other  milk  or  other  rancbea,  but  whethor  de- 
Cendant  Mills  shall  be  dcfprived  of  the  use 
et  a  name  tiiat  Is  valo^le  to  him.  The 


finding  that  "D.  O.  Hills  never  sold  nor 
conveyed  to  A.  F.  Green  and  F.  H.  Green 
nor  to  either  of  them,  the  good  will  of 
the  business  of  selling  milk  la  the  city  of 
San  Francisco,"  Is,  I  think,  supported  by  the 
evidence.  The  evidence  shows  that  at  the 
time  of  the  dissolution  of  the  copartnership 
four  milk  routes  were  operated.  Those 
routes  were  not  defined  In  the  evidence. 
There  was  no  agreement  that  Mills  should 
not  engage  In  that  business  In  the  city. 
Whatever  might  be  said  of  the  "routes"  then 
operated,  ibearo  Is  nothing  In  the  evidence 
to  Indicate  that  he  Intended  to  exdnde 
himself  from  the  business  of  selling  milk 
In  the  city,  unless  during  the  continuance 
of  biB  contracts  with  his  former  partners. 
Besides,  so  for  as  Hie  use  of  the  trade  name 
Is  concerned,  the  good  will  of  the  milk  routes 
Is  an  Immaterial  factor.  It  was  found  by 
the  court  tlut  Green  &  Green  "were  to  take 
from  D.  O.  BCllIs  sll  the  mUk  which  might 
be  necessary  to  carry  on  the  said  business;" 
and  this,  it  Is  said,  Is  not  Justified  by  the 
evidence,  fnie  agreement,  as  we  have  seen, 
spedfled  a  minimum  and  maximum  quantity, 
and,  wfaUe  they  ^d  not  contract  not  to 
bny  or  s^  other  mUk,  and  the  evidence 
shows  tbat  Ihej  sometimes  did  so,  yet  tbe 
finding  is  sabstantlally  true.  It  was  a 
divlsitm  of  the  business,  and  during  the 
continuance  of  these  contracts  tta^  advert 
tised  no  other  mlBc,  and  thwe  is  no  evi- 
dence tending  to  show  tbat  It  was  not  usual- 
ly safi3clent  to  supply  their  customers. 
Ihe  finding  tiiat  the  use  of  the  word 
"Ulllbrao"  was  a  r^iresmtatlon  to  the  pnb- 
Uc  that  the  milk  sold  was  produced  at 
MUlbrae  farm  or  dairy  is  Incontrovertlbly 
supported  the  evidenee,  as  Is  also  the 
finding  that  the  use  of  the  same  word  by 
the  E^ntur  after  It  ceased  to  sdl  MllU»ae 
milk  was  a  false  representation.  The  as- 
surance  given  by  plaintiff  to  tts  customers 
that  It  was  s^Ing  them  Uarin  county  milk 
could  not  have  been  necessary  if  Uie  me 
of  the  word  Millbrae  did  not  Imply  that  it 
was  sdllng  milk  from  Millbrae  dairy. 

It  was  further  alleged  in  tb»  cunplaint 
that  defendants  Taylw  and  Mills  entered 
Into  a  scheme  whteh  had  for  Its  object  th« 
going  Into  the  business  of  selling  milk 
said  dty,  and  of  (Staining  customers  b* 
enticing  away  the  customers  of  the  pla'n- 
tllf ;  that  In  pursuance  thoreof  they  Indufjett 
the  dof«idant  Cole,  who  had  been  In  the 
employmrait  of  the  plaintiff  and  Ite  prede- 
cessors tap  15  years,  and  bad  full  knowl- 
e^e  of  their  milk  routes,  to  leave  the 
plaintiff  and  enter  Into  their  service,  and 
were  thus  able  to  Impose  upon  the  cus- 
tomers of  the  plaintiff  and  sell  them  milk 
while  such  customers  believed  they  were 
purchasing  from  plaintiff;  that  defendants' 
wagfHis  closdy  resembled  plalntlflTs,  and 
had  painted  on  fbem  the  words  "MUl- 
brae Dairy,"  and  were  ran  imdor  the  pec- 
wmsl  charge  of  deftndoi^  Goler  and  by 
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tbeae  mcftne,  and'  partieularlj  by  using  the 
name  "MUIbrae,"  and  baring  the  some 
painted  upon  their  wagons,  and  having  them 
In  cbarge  of  defendant  Cole,  have  been 
drawing  away  plaintiff's  cnstomers,  and  al- 
lege damages  In  the  sum  of  $900.  Upon 
these  iBsues  the  court  found  that  no  scheme 
was  entered  into;  that  none  of  plaintiff's 
customers  were  imposed  upon,  or  bought 
milk  from  defendants  when  they  supposed 
they  were  buying  from  plaintiff;  that  the 
wagons  used  by  defendants  do  not  resemble 
plaintiff's  wagons;  that  none  of  plaintiff's  cus- 
tomers have  been  drawn  sway,  except  by 
fbir  and  open  competlticm;  that  none  of 
said  customers  were  mided  by  the  d^nd- 
ants*  use  of  the  trade  name  "Mlllbrae,"  and 
that  plaintiff  has  not  sustained  any  dam- 
age. A^Uant  claims  that  none  of  these 
findings  are  supported  by  tbe  evidence. 
ThAt  defendants  sold  milk  to  a  very  con- 
siderable nnmbor  of  the  ftmner  cnstomers  of 
pliUntiff  is  not  disputed.  Whether  defend- 
ants obtained  these  customers  by  improper 
means  Is  a  mixed  question  of  law  and  fact; 
the  means  used  bring  a  questltHi  of  fact,  but 
whether  such  means  were  Improper  is  a 
question  of  law,  depending  np<m  the  rela- 
tion of  the  parties,  and  their  rights  and  du- 
ties towards  each  other.  There  Is  no  doubt 
that  plalntlfl  has  sustained  loss  by  the  com- 
petltton  of  defendants,  but  whether  such 
loss  Is  a  legal  injury,  raitltllng  the  plaintiff 
to  recover  damages,  Is  quite  anoth^  ques- 
tifm.  Tbe  use  of  the  trade  name,  so  long 
used  by  plaintiff  and  its  Evedecessors,  must 
necessarily  aid  ttie  defendants  in  securing 
custom,  but,  having  the  right  to  use  it, 
plaintiff  cannot  complain.  The  circulars 
used  by  defoidants  for  advertUlng  their 
budneas  were  head^  "MlUbrae  Dairy,  of 
MlUbrae,  San  Mateo  County,"  and  Informed 
the  people  that  they  would,  sell  thehr  own 
milk,  and  further  said,  "Do  not  confound 
it  with  the  umbrae  Company."  We  think 
these  findings  are  fully  Justified  by  the 
evidence,  notwithstanding  the  evidence  shows 
that  plflinUfl  siElered  loss  In  consequence 
of  what  defendants  did.  Sonw  of  these 
finings,  taken  by  tbemselveB,  are  mixed 
oondusimu  of  hiw  and  taet,  and  necessarily 
so.  But  they  most  be  xead  In  connection 
with  the  other  findhigs,  showing  the  rela- 
tions of  the  parties  and  their  rights  and 
duUes  toward  eadi  oQiec.  Appelant  con- 
tends that  "a  person  who  sells  the  good  wIU 
of  a  business  will  be  enjoined  from  again 
setting  up  business  at  sudi  a.  place  and  in 
sucb  a  manner  as  to  dcstn^  or  diminish 
the  business  of  which  he  had  sold  the  good 
will;  that  tbe  sole  issue  is  between  D.  O. 
Mills,  the  vendor  of  the  good  will  of  a 
business,  and  appellant,  successw  to  his 
vendees."  We  think  that  the  only  good  will 
that  was  sold  by  Mills  was  the  good  will  of 
the  routes  then  operated  tax  the  sale  of  MlU- 
brae milk;  that  It  was  not  the  Intentlcm  of 
Mills  to  shut  himsdf  out  from  them,  nor 


from  any  part  of  the  dty,  U  his  vendees 
should  cease  to  sell  bis  milk.  His  vendees 
m(^t  have  exacted  other  conditions,  but 
they  did  not  do  sa  In  the  language  of  F. 
H.  Green,  It  was  a  "dlvldcai  of  the  busi- 
ness" theretofore  carried  on  by  the  so-called 
vendor  and  vendees  as  partners,  and  that 
business  was  the  sale  ct  MiUbrae  milk. 
Mills  did  not  sell  the  good  will  of  the  busi- 
ness of  selling  any  otiier  milk,  as  no  other 
milk  was  sold,  and  his  vendees  could  not 
divert  the  place  where  that  business  was 
conducted  to  the  sale  of  a  competing  article, 
and  shield  themsrives  from  his  c«npetltlon 
by  d^mhig  that  the  good  wlU  conttnned* 
not  only  as  to  the  place,  but  as  to  the  place 
used  for  selling  a  different  and  competlnK 
article.  This  condusion  makes  It  unnecessary 
to  consider  the  cases  dted  by  appelant  In 
supp<Hrt  of  the  proportion  that  the  vendM  of 
the  good  will  of  a  business  "must  do  nothing 
to  impahr  w  Injure  it"  (a  proposlUon  which 
certainly  requires  material  qualifications),  or 
tbose  other  cases  which  undertake  to  specify 
with  more  or  less  particularity  what  the 
vendor  yiho  again  enters  upon  a  dmllar  busl^ 
ness  may  or  may  not  do  in  furtherance  of  It. 

I  think  tbe  evidence  Justifies  the  P**^liig% 
and  that  the  Judgment  and  ofder  annealed 
from  should  be  affirmed. 

We  concur:  TBMPLE,  C;  SBARLS,  a 

PER  CURIAM.  War  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


m  Oal.  m 

MERRHiL  et  aL  V.  CI/ABK  ^  oL  ^o. 

18,284.) 

(Sufweme  Court  <tf  California.    July  16,  ISM.)) 

PcBuo  Lahdb— Thaksprr  bbforb  RscBivijia 
Patent— WuBX  pBRiit89iBi.B. 

Under  Rer.  St  U.  S.  §  2203,  providing 
that  before  any  notice  la  made  under  aectioa 
2259  proof  of  the  settlement  and  Improvement 
thweby  required  shaU  1m  made  to  the  satiafsc* 
tlon  of  tbe  realstOT  and  recdver  of  the  land 
districts  in  which  the  lands  lie,  and  that  all 
assignmenta  and  transfers  before  the  iseuing 
of  the  patent  shall  be  void,  one  who  has  de- 
livered the  final  proof  of  bis  pre-emption  claim, 
the  affidavit  required  by  statute,  and  the  moner 
for  the  land  to  the  rej^ster  may  traosfer  the 
land,  thon^  he  has  not  received  a  patent  thtte- 
for. 

Department  1.  Appeal  from  superior 
court,  Lassen  county;  W.  T.  Masten,  Judge. 

Ejectment  by  W.  0.  Merrill  and  anoth^ 
against  Mary  Clark  and  others.  From  a 
judgment  for  defendants,  and  an  order  de-- 
nylug  a  new  trial,  plaintiffs  appcaL  Affirm- 
ed. 

Shlnn  &  Shinn  and  S.  Solon  Holl,  tot  ap- 
pellants.   Spencer  &  Rak»',  for  respondoits. 

GAROUTTE),  J.  This  is  an  action  of  eject- 
ment to  recover  possession  of  120  acres  of 
land  in  Lassen  county.  In  ^s  state,  i  Ih» 
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respondents  had  Jndgmoit  In  the  court  be- 
loWf  and  from  this  Judgment,  and  an  order 
ovOTuUng  appellants'  motion  for  a  new  trial, 
this  appeal  ts  taken.  Both  parties  are  clalnip 
iDK  title  from  one  W.  H.  Clark.  Tbe  facts 
matalal  to  a  dlsposlUon  of  this  litigation 
may  be  brl^y  stated  as  foUowB:  W.  H. 
Clark,  the  hnsband  of  respondent  Mary,  up- 
on the  5th  day  of  November,  1881,  made 
final  proof  upon  Ms  pre-emption  claim  to  this 
tract  of  land  before  a  deputy  county  clerk 
of  Lassen  county.  He  also  at  the  same  time 
made  the  affidavit  provided  by  section  2202 
of  the  Revised  Statutes,  and  paid  for  the 
land,  with  all  legal  costs  and  charges.  The 
final  proof,  affidavit,  and  money  were  deliv- 
ered to  the  register  of  the  land  office  at  Su- 
sanvIUe,  and,  by  reason  of  the  neglect  or  dis- 
honesty of  the  said  register,  no  further  ac- 
tion  towards  the  securing  of  a  patent  was 
taken  for  many  months.  Shortly  sul>seqnent 
to  the  date  of  final  proof,  W.  H.  Clark,  by 
bargain  and  sale  deed,  transferred  the  land 
to  the  respondent  Mary  Clark.  Subsequent 
to  this  event  the  certfficate  of  purchase  was 
issued,  and  the  patent  to  Clark  followed  in 
due  course  thereon,  dark  thereupon  sold 
tbe  land  to  appellants,  and.  basing  their 
rights  upon  said  transf^,  they  have  brought 
this  action  in  ejectment  The  deed  from 
Clark  to  his  wife  was  recorded  in  the  re- 
corder's office  of  Lassen  county  prior  to  the 
making  of  the  second  deed  to  the  aforesaid 
plalntifTs. 

It  Is  not  necessary  to  determine  the  char- 
acter or  amount  of  interest  in  this  realty 
that  passed  to  the  wife  under  the  deed  from 
her  husband.  Whether  he  had  any  title  at 
that  time  that  could  be  transferred  is  Im- 
material, for  his  deed  was  such  as  to  convey 
all  after-acquired  title,  and  when  his  right 
eventually  ripened  into  a  perfect  title,  by 
the  issuance  of  the  patent,  such  title  passed 
to  his  grantee,  regardless  of  any  Intervening 
deed  given  by  him  to  other  grantees  with 
notice  by  them  of  the  prior  deed.  The  ap- 
plication of  this  elementary  principle  of  law 
to  the  facts  before  us  disposes  of  the  entire 
case,  unless  Clark's  deed  to  his  wife  was 
made  In  violation  of  section  2263  of  the  Re- 
vised Statutes.  That  section  provides: 
"Prior  .to  any  notice  being  made  under  and 
by  virtue  of  the  provisions  of  section  2250, 
proof  of  the  settlement  and  Improvement 
thereby  required  shall  be  made  to  the  satis* 
faction  of  the  register  and  receiver  of  the 
laud  district  In  which  such  lands  lie  agree- 
ably to  such  rules  as  may  be  prescribed  by 
tbe  secretary  of  tbe  Interior;  and  all  assign- 
ments and  transfers  of  the  right  hereby  se- 
cured prior  to  the  issuing  of  the  patent  shall 
be  null  and  void."  It  Is  upon  the  last  clause 
of  this  section  that  i^intlffg  stand,  and  in- 
sist that  tbe  deed  to  Mary  Glaik  was  void 
and  carried  no  titlei 

Do  tbe  tvxta  of  this  case  bring  It  within 


the  prohibition  above  stated?  We  think 
clearly  not,  especially  In  view  of  the  con- 
struction given  this  provlaioa  of  the  statute 
by  the  supreme  court  of  the  United  States. 
The  case  of  Myers  v.  Croft,  13  WaU.  291,  in 
all  respects  is  similar  to  the  case  at  bar,  and 
this  provision  of  the  statute  was  there  con- 
strued with  a  view  to  carry  out  the  legisla- 
tive intention,  and  in  disregard  of  Its  strict 
letter.  In  accordance  with  this  principle.  It 
was  held  that  the  Interdiction  found  In  the 
statute  was  only  intended  to  apply  to  a 
transfer  of  the  right  of  pre-emption.  Tbe 
court  there  said:  "The  object  of  congress 
was  attained  when  the  pre-emptor  went 
with  clean  hands  to  the  land  office,  and 
proved  up  his  right,  and  paid  the  gov^n- 
meut  for  bis  land.  Restriction  upon  the 
power  of  all^iatlon  after  this  would  Injure 
the  pre-emptor,  and  conserve  no  Important 
purpose  of  public  policy."  And  again:  "In- 
stead of  this,  the  legislation  was  directed 
against  the  assignment  or  transfer  of  the 
right  secured  by  the  act,  which  was  the 
right  of  pre-emption,  leaving  the  pre-emptor 
free  to  sell  his  land  after  the  entry,  If  at  that 
time  he  was  in  good  faith  the  owner  of  the 
land,  and  had  done  nothing  InconslstMit  with 
the  provisions  of  the  law  on  the  subject" 
Measured  by  this  construction  of  tbe  statute, 
the  present  case  discloses  no  violation  of  Its 
t^ms;  and  Clark  had  tbe  legal  right  to  make 
the  transfer  to  bis  wife  at  the  time  he  made 
it  At  that  time  be  had  done  all  that  the 
law  demanded  of  him,  and  had  done  noth- 
ing prohibited  by  the  law.  He  had  made 
the  afildavit  required  by  the  statute,  and 
had  made  it  truthfully.  He  had  paid  the 
purchaae  price,  and  In  all  respects  had  made 
his  final  proof.  The  law  demanded  no  fur- 
ther act  from  him,  and  tbe  government  had 
but  one  duty  to  perform,  and  that  was  to 
issue  his  certificate  of  purchase  and  the  pat- 
^t  based  thereon.  That  such  Is  the  fact 
is  evident,  for  subsequently  Clark  did  noth- 
ing more;  and  the  patent  was  issued  upon 
the  original  proof  and  affidavit  It  la  thus 
apparent  that  at  the  date  of  the  deed  to 
Mrs.  Clark  his  original  right  of  pre-emption 
had  ripened  into  a  right  much  more  substan- 
tial and  valimble.  Under  the  authority  of 
Myers  v.  Croft,  and  upon  principles  of  sound 
reason,  we  tblnk  the  assignment  and  trans- 
fer contemplated  by  this  section  is  an  as- 
signment and  transfer  made  before  final 
proof,  and  before  the  taking  of  the  affidavit 
prescribed  by  section  2262  of  the  United 
States  statutes.  The  fact  that  the  court  fail- 
ed to  find  upon  the  statute  of  limitations  set 
up  by  r^pondents  Is  a  matter  entirely  imma- 
terial to  api)ellajits. 

For  the  foregoing  reaaoni^  tbe  Judgment 
and  order  are  affirmed. 

We  concur:  HARRISON,  J.;  VAN  FLEBTi 
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GARDNER  t.  BROWN  tt  tH   (No.  1,404.) 
(Sopremo  Court  of  Nevada.  Jfuly  24,  ISDl.) 

C^AUI  AND  DlLlVSRT  —  EtIDISOS— DaUAOBB  — 
APTBAL — ^AVBKDMBNT  OF  TaANtOlUPT. 

1.  To  maintain  an  action  for  the  recovery 
of  personal  property  where  it  U  alleged  that  dfr- 
fendant  Is  la  possession  thereof,  it  mast  be 
shown  that  he  was  in  possesidoil  at  the  com- 
mencement of  the  action. 

2.  In  an  action  of  claim  and  delivery,  where 
a  return  of  the  property,  or  Its  value,  tf  a  return 
cannot  be  had,  la  asked,  the  measure  of  dam- 
ages ii  the  Tolne  of  the  property  at  the  time  of 
the  trial. 

3.  Where  the  statute  gives  only  the  judges 
of  the  district  court  authority  to  settle  gtate- 
ments  npou  motion  for  a  new  trial,  the  appel- 
lata  court  haa  no  power  to  alter  or  amend  one 
so  settled. 

Appeal  from  district  court,  Ormsby  coun- 
ty; Richard  Ktoin?,  Judge. 

Action  by  M.  0.  GurdDer,  Se^  against  Louis 
Brown  and  others  to  recover  possession  of 
cattle.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Reversed. 

Torreyson  &  Summerfleld.  for  appellants. 
Trenmor  Coffin,  for  respondent. 

BEILKNAP,  J.  This  is  an  appeal  flrom  an 
order  overruling  a  motion  for  a  new  triaL 
The  action  was  Id  the  ordinary  form  of 
claim  and  delivery  under  the  statute  for  the 
recovery  of  the  possession  of  a  certain  num- 
ber of  cattle  and  horses  alleged  to  be  with- 
held and  detained  by  the  defendants.  The 
answer  justifies  the  taking  by  the  defend- 
ants, one  of  whom  is  the  sheriff  of  Lyon 
county,  under  an  execution  against  J.  H. 
Gardner,  a  son  of  the  plaintiff,  as  his  prop- 
erty, and  a  subsequent  sole  In  the  month  of 
January,  1893,  two  mouths  before  this  suit 
was  commenced.  The  proofs  showed  with- 
out question  that  the  cattle  were  sold  as  al- 
leged in  the  answer.  Upon  these  facts  the 
question  arises,  has  the  plalutiCT  established 
a  cause  of  action  In  claim  and  delivery 
against  the  defendants?  In  order  to  have 
establisbed  bla  case,  be  should  have  shown 
a  possession  of  the  demanded  property  in 
the  defendants,  as  he  had  alleged  In  bis  com- 
plaint The  detention  is  the  gist  of  the  ac- 
tion, and  recovery  of  the  possession  of  the 
proper^  its  primary  object  The  statute  has 
jsroTided  alt  the  appliances  to  this  end,  and 
the  allegations  of  the  complaint  are  con- 
sistent with  this  view.  The  proofs  show  a 
fatal  variance,  and  the  requirement  of  the 
statute  that  the  conyilaint  shall  contain  a 
logical  statement  of  the  tacts  constituting 
tbe  cause  of  action  has  been  disregarded. 
In  his  recent  work  on  Replevin,  Mr.  Cobbey 
states  the  law  as  follows:  "To  enable  plain- 
tiff to  maintain  an  action  tor  the  recovery 
of  Q)eciflc  personal  property,  the  defend- 
ant must  be  In  possession  thereof  at  tbe  com- 
mencement of  the  action.  When  the  peti- 
tioner alleges  that  the  defendant  is  in  pos* 
session,  and  tbe  proof  shows  the  contrary, 
there  is  such  a  variance  between  the  allejra- 
tluus  and  the  proof  as  disables  plaintiff 
from  recovery."  Section  OL  The  New  York 


cases  have  adopted  a  different  rlew  (Nichols 

T.  Michael,  23  N.  T.  264),  but  the  great  weight 
of  authority  Is  the  other  way  {C<^n  v.  Gep< 
hart,  IS  Iowa,  257;  Bldotto  v.  Clement  M 
Cal.  105,  29  Pnc.  414;  Haughton  v.  New- 
berry, 60  N.  a  456;  HaU  t.  White,  lOG  Mass. 
598;  Aber  v.  Bratton,  60  Mich.  357,  27  N.  W. 
564;  Griffin  v.  Lancaster,  50  Miss.  340;  Mnses 
T,  Morris,  20  Kan.  208;  Davis  v.  Randolph, 
3  Mo.  App.  454;  Feder  v.  Abrabams.  28  Mo. 
App.  454;  Willis  v.  De  Witt  (S.  D.)  52  N.  W. 
1000.  We  should  have  hesitated  before  re- 
versing this  case  upon  this  point  if  sub- 
stantial Justice  had  been  done  by  the  ver- 
dict But  tbe  measure  of  damages  establish- 
ed at  the  trial  was  wrong,  and  for  this  rea- 
son, If  for  no  other,  we  are  constrained  to 
remand  It  The  value  of  cattle— tbe  subject 
of  the  litIgn.Uon— had  fluctuated  during  tbe 
pendency  of  tbe  suit,  and  the  Jury  were  In- 
structed that  tbe  plaintiff  could  recover  the 
highest  value  between  the  taking  and  the 
trial.  In  O'Meara  v.  Mining  Co.,  2  Nev.  112, 
this  court  decided  that  in  this  class  of  cases, 
when  tbe  plalutlfl  asks  for  the  return  of  tbe 
specific  property,  or  its  value,  If  a  return 
cannot  be  had,  tbe  value  of  the  property  at 
tbe  time  of  trial  is  the  only  complete  In- 
demnity. To  the  same  effect  were  the  rul- 
ings in  tbe  subsequent  cases  of  Berclch  v. 
Marye,  9  Nev.  312,  and  Buckley  v.  Buckley, 
12  Nev.  423.  In  Boylan  v.  lluguet  8  Nev. 
345,  we  held  that  the  value  of  the  property 
at  the  time  of  the  conversion,  with  interest 
from  that  date,  together  with  such  special 
damages  as  the  plaintiff  may  be  entitled  to, 
was  tbe  rule  in  trover.  These  decisluua  show 
that  the  purpose  of  the  court  has  been  to 
tuUy  indemnify  the  injured  party  without 
punishing  the  wrongdoer. 

A  motion  was  made  In  this  court  bcfwe  its 
submission  upon  tbe  m«:Its  for  the  purpose 
of  correcting  the  record  by  striking  out  one 
of  tbe  Instructions  given  to  the  Jury  at  the 
trial  upon  the  ^ound  that  ft  had  not  In  fact 
been  given  at  the  triaU  Wa  denied  tbo  mo- 
tion upon  the  ground  that  the  statutes  In- 
vest only  the  judges  of  the  district  court 
with  authority  to  settle  statements  upon  mo- 
tion for  new  trial.  In  this  present  case  the 
statement  was  so  settled,  as  appears  by  the 
certiticate  of  the  Judge.  This  court  has  no 
power  to  alter  or  ameud  It  It  Is  tbe  reccMrd 
upon  which  we  are  to  act  Judgmeat  re- 
versed, and  cause  remanded* 

MURPHY,  a  X,  and  BIGELOW.  con- 
cur, 

(22  Nov.  169) 
COFFIN  T.  BBLL  et  a1.    (No.  1.401.) 
(Supreme  Court  of  Nevada.   Jnly  26.  1S04.) 

WiUTS~^BRVICa  BT  POBLIC  ATI  OK— ATTACK  ON 

JODOHENT. 

1.  Whrre  an  order  for  pablicntion  of  snm- 
foons  was  tJuiy  mutie,  udiI  siilttHHiuciilIy  an  aJioa 
Biiiiimon!!  wua  issiatl  aud  Kcrvpil  tip«m  {\w  dv 
feiidiinl  nut  of  tlip  state.  hN,  tlntt  ilip  nnlor  dl 
ret-lfil  tlie  imblli-atiua  of  the  oriKinitl  suiniiioiis, 
and  that  the  service  of  the  aUS3  wuuttofak  la- 
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faed  snbHqaentl7  to  the  order.  iq>oa  tb*  de- 
fendant out  ot  me  Mat^  gare  the  court  no  Ja- 
rladletioB. 

2.  A  pnrebaMr  of  laod  which  has  beoi  lev- 
ied on  and  sold  on  Jadsment  against  bla  gran- 
tor has  the  right,  bj  salt  to  quiet  title,  to  at- 
tack the  Judgment  on  the  gnnmd  of  inenmewnt 
wrioe  oienmmona. 

Ameal  from  district  court,  Orxnsbr  oout 
t7;  iUchaid  Blslng,  JMg». 

Salt  to  qalet  title  by  I'renmor  Ooffln 
agaSsaik  L.  H.  uid  WllBam  Kinney. 
Judgment  for  detoidanta.  FlalntlfE  appeals. 
Berersed. 

On  December  14,  1892,  tbe  defMdant 
eommenoed  an  action  in  tibe  district  ooort  ot 
OnoalJj  county  against  Ura.  G.  B.  Goddard 
to  reoorer  a  mtmey  Judgment  upon  sn  ao> 
oonnt.  At  the  same  time  he  Iwued  an  at- 
tschment,  whkA  was  duly  levied  upon  tbe 
property  in  dispute  in  this  action,  a  piece  ct 
real  estate  In  Carson  City.  la  BeU  r.  God- 
dard Bommons  was  Issued,  and  served  on  the 
defendant  In  the  state  of  Caltfomla,  but  no 
affldarlt  w  order  for  the  publication  of  sum- 
mons was  made  Jannsry  128,  1883,  upon 
this  service.  Judgment  by  default  was  en- 
tered, aa  prayed  In  the  complaint,  execution 
WHS  issued,  and  the  property  sold  thereunder 
by  tbe  defendant  Kinney,  as  sherift  of  said 
counQ',  to  defimdant  July  19,  1893, 

witbout  vacating  that  Judgmokt;  <ff  wttb- 
drawisc  the  sommoos  from  the  files.  Bell 
made  an  affidavit  for  pobllcatlon  of  tbe  som- 
mons,  In  whldi  be  stated  that  the  summons 
had  been  Issued  December  14,  1892.  On  the 
same  day  an  order  was  made  accordingly, 
hi  which  it  was  stated  that,  "It  further  ap- 
pearing that  a  summons  has  been  duly  issued 
out  of  sold  court  In  this  action,  *  *  *  It  is 
ordered  that  the  s«Tlce  of  the  summons  In 
this  action  be  made  upon  the  defendant, 
Mrs.  G  R.  Goddard,  by  publication,"  etc 
July  21,  1803,  what  Is  called  an  **allas  sum- 
moos^  was  iBsned,  which  was  a  copy  of  the 
arst,  except  that  the  first  said  nothing  about 
the  costs,  while  the  alias  stated  that  the  ac- 
tioa  WBs  also  brought  to  recovor  costs  of  suit, 
and  notified  her  that.  If  she  failed  to  answw 
the  complaint,  the  plaintiff  would  also  take 
Judgment  against  her  for  his  costs  of  suit 
The  alias  summoua  was  served  nptm  her  in 
the  state  of  California,  and  on  October  21, 
1883,  Judgment  was  again  entered  against 
ber  by  defS-ult,  and  the  property  again  sold 
to  BeU  upon  execution  thereunder.  Febru- 
ary 14,  1893,  the  plaintiff  In  this  action  pur- 
chased tbe  property  from  Mrs.  Goddard,  and 
June  30,  1883,  began  this  action  to  quiet  his 
tttie  tiiereto  as  against  the  first  Judgmmt 
and  sale,  and  to  restrain  the  sheriff  from 
executing  any  deed  to  Bell.  In  their  answer 
borein  the  defendants  admitted  the  tnvalld- 
1^  of  the  first  Judgment,  but  alleged  their 
attachment  lien,  and  that  they  were  then  en- 
gaged In  obtaining  a  second  service  of  sum- 
mons upon  Goddard;  snd  by  Biippiemental 
soswer.  filed  February  1,  1894,  they  set  up 
the  second  Judgment,  and  the  sale  thereun- 
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dsr.  Jndgmnt  mm  nndflrsd  toe  ttw  defends 
ants  for  costs,  and  tha  plaintiff  appeals. 

Trenmor  OofBn,  in  pra  per.,  and  H.  V.  Bai^ 
tine,  for  appellant  Tcsneraoa.  4b  Summer- 
field,  for  respondents. 

BIOBLOW,  J.  (after  stating  tbe  fUcte). 
Where  constmctive  serrlce  of  summons  Is 
rdled  upon  to  sustain  a  Judgment,  a  strict 
comidlanoB  with  the  provisions  of  tbe  statute 
Is  required  (Llttie  t.  Currie,  5  Ner.  90;  Min- 
ing Oo.  r.  Marsano,  10  Ner.  870;  Victor  M. 
ft  M.  Co.  T.  Justice  Court,  18  Ner.  21. 1  Pac. 
881;  Galsdn  t.  Page.  18  Wait  800;  Guar- 
anty Itust  ft  Safe-Deport  Co.     Green  Core 
Springs  &  H.  B.  Co.,  189  U.  &  137,  11  Sup. 
Ot  512);  othervrise  tbe  court  obtains  no  Ju- 
risdiction over  the  defendant;  and  the  want 
of  such  Jurisdiction,  when  permitted  to  be 
shown  under  tbe  rules  of  law  concmiing  di- 
rect and  collateral  attack,  is  fatal  to  the 
Judgment   The  question  here  is  upon  the 
sufficiency  ot  the  second  Judgment  entered  la 
the  action  of  Bell  t.  Goddard.  It  Is  claimed 
to  be  fatally  defective  as  against  the  present 
plaintiff,  upon  a  numb«  of  grounds;  but  it 
will  only  be  necessary  to  notice  one  or  two 
of  them.    Tbe  affidavit  and  order  for  tiie 
publication  of  the  summons  clearly  referred 
to  the  original  summons,  which  had  been  is- 
sued long  prior  thereto,  and  wliich  the  order 
Erected  to  be  published.    Where  publication 
is  ordered,  personal  service  of  the  summons 
out  of  the  state  is,  by  section  31  of  the  prac- 
tice act  made  equivalent  to  publication  and 
deposit  in  the  post  office;  and,  in  accordance 
with  this,  service  was  made  upon  the  defend- 
ant therein  In  the  state  of  California,  but  uot 
of  the  summons  ordered  to  be  published. 
When  it  was  foimd  that  the  first  Judgment 
was  insofficieot  proper  practice  would  doubt- 
less have  been  to  vacate  that  Judgment 
withdraw  tbe  summons  from  the  file,  and 
serve  it  again.   The  first  service  was  a  nul- 
lity, and,  of  course,  would  not  prevent  a  good 
service  from  being  subsequently  made;  nor 
did  the  fact  that  the  summons  had  been  re- 
turned and  filed  with  the  clerk  prevent  this 
course  being  taken.  Bancodc  v.  Preuss,  40 
CaL  672.   This  would  have  been  correct  but 
In  saying  this  we  do  not  mean  to  decide  that 
some  other  course  might  not  also  be  hdd  suf- 
ficient.   But  instead  of  this,  two  days  after 
the  order  was  made,  a  second  summons,  dif- 
fering in  some  respects  from  the  original, 
was  Issued  and  served  upon  Mrs.  Goddard. 
We  have  no  statute  authorizing  an  alias  sum- 
mons, and  in  the  only  case  found  bearing  up- 
on the  rlf:bt  to  Issue  one  without  sucn  au- 
thorization (Dupuy  V.  Shear,  20  Cal.  238, 
240)  it  Is  said,  though  not  decided,  that  on 
alios  summons  Is  not  known  to  our  system  of . 
practice.    It  is,  however,  unnecessary  to  de- 
cide the  point  here.  It  was  held  In  the  case 
last  cited— a   conclusion   with   which  we 
agree— that  If  more  than  one  summons  Is  au- 
thorized by  the  practice  act  the  second  'las 
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no  necessary  connection  with  or  dependence 
upon  the  first  It  1b  tesed  apon  the  com- 
pl^nt  alone.  We  are  of  the  cvinion  tbat,  tf 
It  baa  any  validity  whatever,  it  atands  the 
same  as  though  It  -were  the  original  Bimunona 
In  the  case;  and  that  brings  ua  to  the  point 
that  the  Bummona  which  was  sorved  upon 
Mrs.  Ooddard,  and  which  Is  rdied  np<m  to 
sustain  the  Judgment,  was  not  issued  until 
two  days  after  the  order  for  publication  was 
mad&  In  People  v.  Huber,  20  CaL  81,  It 
was  held  that  a  Judgment  founded  upon  the 
publication  of  a  summons  Issued  four  days 
after  the  order  for  Its  publication  was  made 
was  vfAd.  In  answv  to  the  contention  that 
the  order  could  be  made  in  advance,  to  take 
effect  when  the  summons  was  issued,  the 
court  sold:  "The  practice  act  contemplates 
that  the  Judge  must  be  satisfied  by  afhdavit 
of  the  absence  of  the  defendant  at  the  time 
when  he  Is  ^pUed  to  for  his  order,  and  when 
It  is  to  take  effect  If  an  toAer  might  be 
procured  In  advance  and  held  four  days  be- 
fore taking  out  at  the  summons.  It  might  be 
held  tor  a  mnidi  longer  time,  and  so  that 
when  the  summons  actually  Issues,  the  de- 
fendant may  have  returned  to  the  state." 
In  Little  T.  Currie.  6  Nev.  90.  the  case  of  Peo- 
ple V.  Huber  was  dted  and  followed;  this 
court  there  saying:  "It  [the  order  for  pub- 
lication] also  directs  a  summons  to  issue. 
This  Is  not  its  office.  The  order  should  be 
that  'service  be  made  by  the  publication  of 
the  summons.'  Suit  la  commenced  before 
tiie  Justice  by  the  'filing  a  copy  of  the  note.* 
etc.,  *and  the  Issuance  of  a  summons  there- 
on,' The  order  is  a  direction  of  extraordi- 
nary manner  of  service,  and  presupposes  the 
existence  of  a  summons;  otherwise  it  is  pre- 
matura •  •  •  Statutory  directions  for  ac- 
quiring Jurisdiction  by  any  other  than  per- 
sonal service  must  be  strictly  pursued."  In 
their  brief,  respondents'  counsel  contend  that 
these  are  matters  that  only  concern  Mrs. 
Goddard,  and  tbat  she  Is  the  only  one  that 
can  complain  of  the  Insufficiency  of  the  serv- 
ice, or  of  the  issuance  of  the  alios  summoos; 
but  In  this,  we  thlnli,  they  are  mistaken.  As 
a  purchaser  from  her,  the  plaintiff  seems  to 
occupy,  as  to  this  property,  the  same  posi- 
tion that  she  herself  would  have  occupied, 
and  to  have  succeeded  to  all  her  rights. 
People  V.  MuIIan,  65  Cal.  396.  4  Paa  348.  As 
her  successor  In  Interest,  the  action  brought 
by  him  to  quiet  his  title  as  against  Bell's 
Judgment,  upon  the  ground  that  the  court 
had  no  Jurisdiction  to  render  the  Judgment, 
is  a  direct,  and  not  a  collateral  attack. 
Choate  v.  Spencer  (MonL)  32  Pac.  651;  17 
law  Rep.  424;  Penrose  v.  McKenzie,  116 
Ind.  35,  18  N.  E.  384;  Morrill  v.  Morrill,  20 
Or.  96,  25  Pac  362;  Buchanan  v.  BUger,  64 
Tex.  589.  For  tbe  reason  that  the  summons 
which  was  served  upon  Mrs.  Goddard  was 
not  the  summons  ordered  to  be  published, 
but  one  that  issued  two  days  after  the  (H^er 
was  made,  we  are  of  the  opinion  that  the 
court  never  acquired  Jurisdiction  over  her. 


This  was  not  a  strict,  nor  even  a  substantial. 
cfHnpllance  with  the  law.  It  ft^ws  that 
the  iaOgsaeaX  by  defiiult  rendered  against 
her  Is  void,  and  the  sale  thereunder  <tf  the 
proper^  In  dispute  in  this  actim  to  defesid- 
ant  Bell  gave  him  no  title  tbereta  Judg* 
ment  and  order  refusing  a  new  trial  re- 
versed, and  cause  remanded. 

MUBPHZ.  a  X,  and  BBLKKAP,  J„  oon- 
cor. 


OO  Utah,  M) 

OOBLENTZ  et  al.  t.  DUIYER  MERGAN- 
TILB  CO.* 
(Supreme  Oonrt  of  TTtah.  June  28, 18M.) 
AssieNiiEXT  roB  Crbditors— Validiti— FiuuDtr- 

LBNT  PREPBHBKCES. 

A  volnntary  deed  of  aaslgnmeat.  In 
whioh  the  assignee  is  fraudulently  preferred  to 
a  large  amount,  is  ToiA,  though  m  old  not  pat>- 
tidtute  in  the  fraud. 

Appeal  from  district  court  Salt  Lake  cooa- 
ty;  before  Justice  0.  S.  Zane. 

Action  by  Joseph  Coblentz  and  othcn 
against  the  Driver  Mercantile  Company  to 
set  aside  a  deed  of  assignment  and  for  the 
appointment  of  a  receiver.  There  was  a 
Judgm«it  for  defendant,  and  pialntiffis 
peaL  Reversed. 

Frank  B.  Stephens,  W.  T.  Guntw.  Sntheiv 
land  &  Howat  and  Booth.  Lee  ft  Gmy,  fOr 
appellants.  &  H.  Lewis,  H.  &  McCaUum, 
and  W.  H.  Dickson,  for  respondent 

SMITH.  J.  This  was  an  action  ooin> 
menced  by  the  creditors  of  an  insolvent  mer- 
cantile corpwatlon  fw  the  purpose  of  having 
a  deed  of  auignm«at  tor  the  benefit  of  cred- 
itors set  aside,  and  for  the  appointment  of 
a  recover,  and  the  dlstribntitm  of  the  in- 
solvent estate.  The  assignment  was  attadt- 
ed  on  the  ground  that  It  was  made  with  the 
In^t  to  hinder,  delay,  and  defraud  <»edit- 
ora.  The  com^aint  specifically  set  out  cer- 
tain fraudulent  preferences  In  the  deed  of 
assignment;  among  othera,  one  to  the  as- 
signee, W.  B.  BenUngtmi,  for  f2;225.  Rem- 
ington was  made  a  defendant  and  nnswerpd. 
The  court  appointed  a  receive,  but  upon  the 
heariing  of  the  case,  rendered  Judgment  for 
defoidanta,  discharged  the  receiver,  and  di- 
rected the  receiver  to  deliver  the  iBroperty 
in  his  hands  to  Remington,  asi^gnee,  to  be 
distributed  under  the  deed  of  assignment  as 
clianged  and  modified  by  the  court  Among 
other  things,  the  court  foimd  that  the  pref- 
erence In  the  deed  of  assignment  In  favor  of 
W.  H.  Remington  for  (2,225  was  not  a 
valid  claim  against  the  insolvent  estate,  and 
that  Remington  was  entitied  to  nothing  un- 
der the  deed  of  assignment;  that  this  claim 
was  Included  In  the  deed  with  ,  the  fraudu- 
lent intent  on  the  part  of  the  asslgnw  to 
defraud  its  creditors,  but  that  this  Intent 
was  not  known  to  Remington.    These  Ond- 


Rehearlng  denied. 


Digitized  by  Google 


Utili.) 


GOBLENTZ  «.  DBITEB  UEBCAHTILE  Ca 


24S 


lugs,  aMMre&Uyflqnarelr  In  cmifllct,  would  be 
inexplicable  If  tbe  facta  were  not  fully  dla- 
dosed  by  the  record.  The  record,  however, 
■I10W8  tbe  followliu;  btBtory  of  the  trans- 
actiOD  relative  to  the  prefo'cnce  of  Bem- 
ington,  asdgnee:  '"That  s^d  tDdebtedtms 
to  W.  H.  Bemlngton  Is  Invalid,  becaiue 
said  Indebtedness  Is  evidenced  by  a  note 
whitdi  was  given  by  the  Driver  Mercantile 
Company  for  |2,000  of  a  95,000  note  signed 
by  said  Bemlngton  and  Clute  to  Wells.  Fargo 
&  Co.,  and  npon  which  95,000  note  said 
Clute  realbsed  ^,000,  and  appropriated  the 
whole  oC  the  same  to  his  individual  use. 
The  said  Remington  signed  said  95.000  note 
ai^arently  as  a  Joint  maker  with  said  dut^ 
but,  so  far  as  he,  Remington,  -ma  concerned, 
he  was  an  accommodation  maker  only. 
The  said  Remington  signed  said  $0,000  note 
upon  the  represMitaUonB  of  aald  date  tiiat 
93,000  of  tbe  95,000  so  realized  was  to  go 
to  said  date's  Indivldwa  use,  and  9^fl00 
thereof  to  the  use  of  the  Driver  Mercan- 
tile Company,  and  not  othowlse.  That 
said  Remington  understood  and  acted  iqh 
on  tbe  belief  that  the  said  9%000  so  real- 
ised was  to  go  to  and  for  the  use  and  ben- 
efit of  said  Driver  Mercantile  Oa,  and  that 
the  same  was  bdng  borrowed  for  its  ben^t, 
and  for  no  otbv  purnMse;  and  said  Reming^ 
ton  did  not  know,  nor  was  he  informed,  of 
said  date's  appropriating  all  of  said  95,000 
to  his,  said  date's,  Indlvidoal  use;  and  that 
said  Bemlngtim  did  not  at  any  time  know- 
ingly aid  me  abet  said  dote  in  appnipriatlng 
said  95,000  to  bis  (date's)  Individoal  use,  or 
any  part  thereof,  save  98,000  thereof."  It 
Ifl  clear  from  this  finding  that  Remington 
had  actually  paid  nothing  oat  tor  or  <m  be- 
half of  the  insolvent  OHitoration.  He  had 
becooae  aorety  on  the  pusonal  note  of  B.  B. 
date  for  95,OO0l  There  Is  no  finding  that 
he  had  erer  paid  any  part  of  this  note,  or 
that  it  was  unpaid,  or  that  dote  was  in- 
solvent. Under  soch  dxcomstancea,  we  are 
at  a  loss  to  know  bow  Remington,  aa  as- 
signee could  in  good  faith  accept  a  deed  of 
flssignmfflt  In  wbldi  he  was  prefvred  for  a 
la^e  smn  of  money  to  the  odoslon  of  other 
creditors  of  the  corporation,  whoi  be  had 
never,  so  far  as  the  record  shows,  had  any 
dealings  of  any  kind  with  the  corporation. 
It  vonld  seem  from  the  facts  fbund,  that 
Remington  must  have  porticiiuted  In  the 
indolent  acta  of  the  corporatitm  in  maUng 
this  assignment,  but  we  are  not  called  on  to 
decide  this  qnestlon. 

RAspMtdenta  rely  mi  tbe  case  of  Pettit 
Tanovm,  9  Utah,  228,  88  ^e.  1088,  and  claim 
tbe  case  at  bar  comes  within  the  decision  in 
Oiat  case.  An  examination  of  tbe  case  of 
Fettit  T.  Parsons  will  show  tbat  it  has  no 
aptflioation  to  this  case;  that  was  an  action 
by  the  assignee  against  the  United  States 
maxBbal,  who  had  seized  tbe  assigned  prop- 
erty at  the  suit  of  attachtaig  creditors.  The  de- 
fendant offowd  on  the  trial  evidence  of  the  ex* 


edition  of  a  chattel  nu»tgage  and  bin  ct  sale 
made  prior  to  the  assignment,  and  of  whldi 
the  assignee  and  beneficiaries  under  the  as* 
signment  had  no  knowledge.  The  court  sus- 
tained an  objection  to  this  testimony.  It  was 
this  rulli^  that  vaa  before  this  court  in  that 
case.  We  aflSnned  the  ruling  <»i  two  grounds: 
First.  There  was  no  allegation  of  frnnd  set 
up  in  the  answK  of  the  marshal.  We  held 
that  the  party  relying  upon  a  chai^  of  fraud 
must  allege  and  prove  It  Second.  Tbeee  was 
no  claim  that  the  creditors  or  assignee  had 
any  knowledge  of  tbe  fraoduleut  making  of 
the  chattti  mortgage  or  bUl  of  sale,  being  in- 
dependoit  and  antecedent  transactions.  We 
held  that  a  participation  to  them  the  as- 
signee or  benefldarlea  was  necessary  In  order 
to  avoid  the  aasignmwL  TOie  lattw  propo- 
sition was  not  necessary  to  a  decision  of  that 
caae^  but  we  now  hold  that  it  cocreetiy  de- 
dared  the  law.  There  Is  no  conflict  between 
the  case  of  ^ttlt  v.  Farsras  and  that  of 
Smith  V.  Slpporiey,  9  Utah,  2«7,  81  Pac.  54. 
In  this  last  case  the  fniudul«it  preference 
was  cmitalned  In  the  deed  of  assignment  it- 
self, and  we  held  the  conduct  of  the  benefici- 
aries was  fraudalent.  In  that  they  had  loaned 
the  cajdtal  to  the  Insolvent  firm  knowtaig  that 
It  had  always  been  Insolroit,  the  creditors 
bdng  membns  of  the  ^btors'  fomlli«i;  that, 
these  loans  b^ng  always  otmcealed  from  tbe 
posons  dealing  with  and  crediting  the  firm, 
the  attempti  by  these  ftunlly  credi^ws  to  se- 
cure a  preference  over  otiier  creditors  of  the 
firm  was  fraudulent,  in  fbct;  and  rendered 
tbe  deed  of  assignment  void.  It  would  r«i- 
der  this  opinion  too  long  Iqr  far  if  vre  should 
attempt  to  review  all  of  the  cases  cited  oa 
both  rides  here  upon  this  question.  We 
think,  however,  without  substantial  conflict, 
the  following  roles  win  be  found  to  be  sus> 
tained  where  the  matter  Is  not  governed  and 
contK^led  by  a  local  statute:  First  Ante- 
cedent and  fraudulent  acts  by  the  assignw, 
in  which  the  assignee  or  b^uHflclules  have 
not  particlpatad,  will  not  render  an  assign- 
ment for  tbe  bmeflt  of  creditors  void.  Sec- 
ond. Ma«  fraudulent  concealment  of  assets 
the  assignor  at  the  time  of  or  after  the 
deed  of  asslgnmoit,  if  done  without  tbe  con- 
currence ot  the  assignee  or  bHiefldaries,  will 
not  avoid  the  deed.  Third.  Fraudulent  pref- 
erences  or  conditions  In  a  voluntary  deed  of 
assignment  itself  vrill  avoid  It  whether 
known  to  tbe  assignee  or  beneficiaries  or  not. 
We  are  aware  of  the  fact  that  on  this  latter 
proposition  there  is  considerable  conflict  of 
autlMwlty,  but  much  of  it  18  explained  by  the 
fact  that  state  bankrupt  lavrs  or  Insolvent 
laws  dbrectly  affect  many  of  the  decisions 
where  no  sudi  statute  extets.  We  think  the 
weight  of  authority  is  that  in  voluntary  as- 
signments for  the  benefit  of  creditors,  where 
the  fraoduleut  intent  of  the  assignor  Is  car^ 
rled  Into  the  deed  Itself,  and  made  operative 
through  it  this  renders  it  void,  without  re- 
gard to  the  question  whethw  the  osslguee  or 


Digitized  by  Google 


244 


PACIFIC  BEPOBTEK,VOL.37. 


(Utah. 


beneficiaries  knew  anything  of  it  or  not  See 
Wilson  T.  Forsyth,  24  Barb.  106;  Battabun  v. 
Platner,  18  Bai-b.  272;  Bank  t.  Atwater.  2 
Paige,  54;  Savage  t.  Knight.  92  N.  C.  493; 
Hunt  T.  Weiner,  39  Ark.  75;  Craft  v.  Bloom, 
59  Miss.  69.  But  there  lies  a  distinction  be- 
tween such  voluntary  conveyances  and  abso- 
lute conveyances  for  a  valuable  considera- 
tion. In  these  latter  cases,  where  there  is  a 
valuable  consideration  paid  by  the  grantee, 
he  gets  a  good  title,  notwithstanding  the  in- 
tent of  the  maker  to  defraud,  if  he  Is  not  a 
|.arty  to  such  fraud,  and  buys  without  knowl- 
edge of  the  corrupt  intent  This  distinction 
appears  to  us  to  be  a  sound  one,  but  the  fail- 
ure to  observe  it  Is,  in  our  opinion,  the  reasou 
for  much  apparent  conflict  of  opinion  among 
the  courts  upon  the  question  as  to  whether 
the  fraudulent  intent  of  the  malier,  effectuat- 
ed by  means  of  a  deed,  avoids  the  instrument 
or  not  A  voluntary  deed  of  assignment  is 
usually  the  result  of  the  operation  of  the 
mind  of  the  gi-antor  alone,  while  a  deed  pur- 
porting to  convey  the  estate  absolutely  is  a 
contract  requiring  the  concurrence  of  the 
mluds  of  both  the  grantor  and  grantee.  In 
the  former,  as  we  have  said,  the  fraudulent 
purpose  of  the  maker  afEwts  the  entire  deed, 
and  makes  it  void;  while  in  the  latter  case,  to 
give  it  Uie  same  eftect.  Is  to  perpetrate  an 
absolute  wroug  on  the  innocent  grantee.  This 
distinction  is  well  sustained  by  authority  as 
well.  Wilson  v.  Forsytb,  supra;  Rolger  v. 
Davis,  (17  C.  185;  Bump,  Fraud.  Conv.  p. 
3W,  and  cajies  In  note.  There  are  some  cases 
which  hold  that,  where  n  voluntary  assign- 
ment for  tbe  benefit  of  creditors  Is  made  to 
secure  several  independeut  debts,  some  of 
which  are  valid  and  some  fictitious,  the  court 
will  eliminate  the  fictitious,  and  allow  the 
deed  to  stand  as  to  those  tliat  ai'e  good.  In 
the  case  of  Smith  v.  Sipperiey,  9  Utah,  267, 
34  Pac.  54,  we  distlngtiished  these  cases,  and 
held,  on  the  autliority  of  the  supreme  court 
in  Peters  v.  Balu.  133  U.  S.  600,  10  Sup.  Ct. 
354,  that  where  the  fraud  complained  of  was 
fraud  in  law  only,  and  it  could  be  cllmtnated 
from  that  which  was  good  In  the  deed,  then 
tlie  latter  portion  would  be  allowed  to  stand. 
The  other  rule— that  a  transaction  void  in 
part  for  fraud  in  fact  Is  entirely  void— is  fully 
sustained  by  the  case  of  Crawford  v.  Neal, 
144  U.  S.  5118,  12  Sup.  Ct  759.  Now,  in  the 
case  at  bar,  the  assignee,  llemington,  was 
not  a  ci-editor  of  the  insolvent  cori)oratIOD  at 
all.  It  owed  him  nothing,  yet  It  made  a  deed 
to  him,  by  which  he  is  created  a  creditor  for 
the  sum  of  $2,225;  and  he  is  by  the  same  in- 
atrumeut  prefen'ed  for  tlie  whole  of  this  sum 
as  against  the  bona  fide  creiiitors  of  the  con- 
cern. It  takes  no  argument  to  show  that  this 
is  fraud  la  fact  as  distinguished  from  fraud 
iu  law,  and  it  seems  to  us  that  under  the 
facts  found.  If  llemington  did  not  partieipate 
In  this  fraud,  he  must  have  purposely  avoid- 
ed learning  that  wliicb  it  was  not  to  his  inter- 
est to  know.  Tbe  Judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  enter 


Judgment  In  favor  of  the  plalntUTa  upon  the 
facts  fonnd;  appellants  to  recover  coBts. 

MERRrrr,  c.  J.,  and  mines  and 
BABTCH,  JJ.,  concur. 


IIMA  MACH.  WORKS  T.  PAKSONS  et  aL 
(Sapreme  Court  of  Utah.  June  4,  18{>4.) 

CosmnoNAL  Sale— Chattel  Mortgage. 
Under  Comp.  Laws,  §  2814,  wliicli  de- 
clares tliBt  the  provisions  of  the  cliatte!  mort- 
gage act  Bliali  not  apply  to  conditional  sales  of 
railroad  etiuijiment  and  rglliog  stock,  a  coudi- 
tiouni  .sale  or  a  locomotive  is  valid,  as  against 
the  vendee's  creditors,  though  it  is  not  exe- 
cuted and  recorded  as  chattel  mortgages  are 
required  to  he. 

Appeal  from  district  court,  Weber  county; 
before  Justice  James  O.  Jliner. 

Action  by  the  Lima  Machine  Works 
against  E.  H.  Parsons  and  othere.  Plaintiff 
obtained  judgment  Defendants  appeal.  Af- 
firmed. 

Kimball  &  Gilbert  and  E.  M.  Allison.  Jr., 
for  appellants.  Brown  &  Henderson,  for  re- 
spondent 

SMITH,  J.  This  is  an  action  of  conversion, 
brought  by  the  plaintiff,  a  corporation, 
against  the  defendants,  to  recover  the  value 
of  a  certain  locomotive  engine  which  was 
selTOd  by  defendant  while  acting  as  UnitP<l 
States  marshal  for  Utah.  Such  seianre  was 
made  under  an  attachment  duly  Issued  in  a 
suit  lOf  the  First  National  Bank  of  Ogden 
against  the  Ogden  City  Hallway  Company. 
There  is  no  dispute  but  that  the  Ogden  City 
Railway  Company  obtained  possession  of 
the  engine,  for  the  conversion  of  which  this 
rtuit  Is  brought  from  tbe  plaintiff,  under  and 
by  virtue  of  a  written  contmct,  which  was 
as  follows:  "Exhibit  A.  This  lodenture, 
made  this  28th  day  of  February,  A.  D.  1S!)0, 
between  the  Lima  Machine  Works,  of  Lima, 
Allen  Co.,  Ohio,  a  corporation  duly  charter- 
ed under  the  laws  of  the  state  of  Ohio,  party 
of  the  first  part  and  the  Ogden  City  Rail- 
way Co.,  of  Ogden  City,  in  the  county  of 
Weber  and  territory  of  Utah,  party  of  the 
second  part,  wttnesseth,  that  the  said  partj 
of  the  first  part  hath  let  and  by  these  pres- 
ents doth  let,  unto  the  said  Ogden  City  Rail- 
way Co.,  party  of  the  second  port  one  Shay 
patent  locomotive  engine,  welglilng  about 
twenty  tons,  in  working  order,  and  built 
with  three  cylinders,  S-ineh  Iwrc  and  8-Inch 
stroke,  and  all  complete,  with  all  fixtures 
belonging  thereto,  for  the  term  of  four 
months  from  the  date  of  slilpment  of  loco- 
motive from  Lima,  and  for  the  sum  of  four 
thousand  ($4,000)  dollars,  to  be  paid  In  the 
following  manner,  to  wit:  One  thousand 
($1,000)  dollars  on  shipment  of  locomotive 
from  Lima;  one  thousand  ($1,000)  dollars 
sixty  days  after  arrival  of  locomotive  at  Og- 
den; and  the  balance,  two  ttuHiBand  ($2.00(Q 
dollars,  one  hundred  and  twenty  days  after 

Digitized  by  Google 


UUh.) 


DANIHER  t>.  GBAKB  LODGE  A.  O.  U.  W. 


249 


arriTal  of  locomdtlTe  at  Ofden,  Utah.  Sub- 
ject to  an  extra  charge  for  pilot  and  draw- 
head  at  each  end,  and  extra  headlight.  And 
It  Is  further  agreed  by  and  between  the  par- 
ties to  these  presents  that  if  default  be  made 
in  the  payment  of  the  first  or  any  of  the 
above  installments  or  payments,  or  If  the 
said  party  of  the  second  part  shall  undertake 
to  dispose  of  said  Shay  patent  locomotive, 
or  If  the  same  shall  be  attached,  levied  upon, 
or  taken  by  a  third  party,  then  It  shall  be 
lawful  for,  and  the  party  of  the  first  part 
may,  re-enter  Into  full  possession  of  said 
Shay  patent  locomotive,  take  away,  repos- 
se^^,  and  enjoy  the  same,  as  though,  these 
presents  wore  not  made,  but  that  the  re-en* 
try  by  said  party  of  the  first  part,  and  re- 
possession of  said  Shay  patent  locomotive, 
shall  not  operate  as  a  payment  of  the  In- 
debtedness of  the  said  party  of  the  second 
part  above  contracted,  nor  dlsehnrge  said 
party  of  the  second  part  from  liability  for 
the  same;  but  the  said  party  of  the  first  part 
shall  have  the  right  to  dispose  of  the  said 
Shay  patent  locomotive  at  public  or  private 
sale  In  good  faith,  and  after  payment  of  costs, 
and  expenses  of  said  sale,  and  the  other  ex- 
penses growing  out  of  the  default  of  said 
party  of  the  second  part,  shall  credit  the  net 
proceeds  thereof  upon  the  Indebtedness  of 
the  said  party  of  the  second  part,  and  If  the 
same  shall  not  be  snfHcient  to  pay  the  full 
amount  of  said  Indebtedness  of  ihe  said  par- 
ty of  the  second  part  it  shall  be  liable  for  bal- 
ance thereof;  and  the  party  of  the  second 
part  covenants  and  agrees  that  tiie  aald  Shay 
patent  locomotive  shall  be  taken  to  Ogden 
City,  territory  of  Utah,  county  of  "Weber, 
and  there  placed  upon  the  Ogden  City  Hall- 
way, at  Ogden,  In  the  territory  of  Utah,  and 
there  kept  and  nsed,  and  not  removed  from 
the  possession  and  control  of  the  said  party 
of  the  second  part  without  the  written  con- 
sent of  the  party  of  the  first  part  thereto 
first  had  and  obtained,  and  at  the  expiration 
or  sooner  determination  of  the  said  term 
they  will  quit  and  surrender  the  said  Shay 
patent  locomotive  In  as  good  condition  as 
reasonable  wear  and  use  will  permit;  and 
the  said  party  of  the  first  part  hereby  cove- 
nants and  agrees  that  the  said  party  of  the 
second  part,  on  jwiylng  the  above-specified 
Installments,  and  performing  the  covenants 
aforesaid,  shall  and  may  iwacefully  and 
quietly  have,  hold,  and  enjoy  the  said  Shay 
patent  locomotive  for  the  said  term.  And 
the  party  of  the  first  part  hereby  covenants, 
promises,  and  agrees  to  and  with  the  said 
party  of  the  second  part  that  if  the  said 
party  of  the  second  part  shall  well  and  truly 
keep  the  covenants  within  made,  shall  make 
no  default  In  the  payment  of  the  aforesaid 
installments  as  the  same  shall  become  due 
and  payable,  and  if  this  lease  shall  not  be 
determined  sooner,  by  consent  or  otherwise, 
that  the  said  party  of  the  first  part  will 
make,  execute,  and  deliver  to  the  said  party 
of  tbe  seomd  part  a  good  and  sufficient  btU 


of  sale  for  said  Shay  patent  locomoUT^  the 
eonsidatitlon  whereof  shall  be  the  amount 
of  the  above-named  payments  received  ftv 
said  term,  making  In  all  the  sum  of  four 
thousand  (f 4,000)  dollars,  lawful  money,  pay- 
able at  office  of  party  of  the  first  part,  la 
Lima,  Ohio.  Witness  our  hands  and  seals 
the  day  and  year  afoi-csaid.  Witness:  Og- 
den City  BaUway.  [Seal.)  B.  N.  CaU.  By 
A.  H.  Swan  [Seal.]  Superintendent."  The 
cause  was  tried  to  a  jury,  who  returned  a 
verdict  in  favor  of  the  plaintiff.  A  motion 
for  a  new  trial  was  overruled,  and  defendant 
appeals  from  both  the  Judgment  and  order. 

The  only  error  relied  upon  here,  and  pre- 
sented for  our  consideration,  is  whether  or 
not  the  court  below  erred  in  holding  that 
the  contract  above  set  out  was  a  conditional 
sale  or  lease,  under  which  the  plaintiff's  title 
to  the  engine  did  not  pass  until  it  was  paid 
for.  Hie  defendants  contend  that  the  writ- 
Ing  was  absolately  void,  as  to  credltws  of 
the  railway  company,  because  it  was  not  ex- 
ecuted and  rectn-ded  as  required  by  section 
2801,  Comp.  Laws  Utah,  relating  to  chattel 
mortgages.  We  think  that  section  does  not 
apply  to  contracts  Uke  the  one  under  consid- 
eration. Section  2814  of  the  Compiled  Laws, 
being  the  last  section  of  the  chapter  on  chat- 
tel mortgages.  Is  as  follows:  "The  act  shall 
not  apply  to  contracts  made  by  any  railway 
company  owning  or  operating  a  railway  in 
this  territory,  for  the  possession,  use  and  con- 
ditional purchase  of  rolling  stock  and  equip- 
ment to  operate  such  railway  *  •  •  and 
such  contracts  shall  be  valid  as  to  all  persons 
without  recording  the  same."  The  case  at 
bar  is  certainly  squarely  within  the  oxcejT- 
tlon  made  by  this  section.  The  doctrine  that 
canditlonal  sales  of  personal  property  are 
valid  is  fully  established  In  this  jurisdiction. 
See  Hlrsch  v.  Steele  {decided  at  our  last 
term)  36  Pac.  49,  and  Bussell  v.  Harkness, 
4  Utah,  19T,  7  Pac.  SGo;  Id.,  118  U.  S.  C(i;i, 
7  Sup.  Ct  51.  We  are  of  opinion  that  the 
court  below  committed  no  error,  and  the 
judgment  and  order  appealed  from  are  af- 
firmed. 

MBRRTFT,  O.  T.,  and  BABTCH,  7.,  eon- 
cur. 


DAXIHBE  v.  GRAND  IX)DGB  A.  Q.  U.  W. 
et  aL 

(Snpreme  Court  of  Utah.  Juno  4,  1894) 
Mdtcal  Brhbi'it  Insi-rahcb  —  Bi-Laws  —  Foa- 

F£ITUKB  OF  MbUBEKHUIP — WaIVER  OF  PROOFa 

1.  An  imiucorixu-atptl  nociety,  having  the 
chann't eristics  of  a  fratornai  orgnnization,  re- 
quirwi  as  a  conditiou  of  inemberahip  a  pnysl- 
cian's  oertiScate  of  f^ood  health.  On  admlBsion 
each  member  reci-irod  a  certificate  entitiiag  bis 
beuuficiary  to  !;2,(H)0  ou  his  doath.  Eacli  mem- 
hcr,  to  keep  his  ct-rtifipatc  in  force,  niiiat  pny  an 
ARKOffiiment  on  each  death  amotifc  the  members. 
Uvltl,  that  the  society  was,  in  ^ect,  a  uiutuai 
lift!  iusurauce  coiupauy,  and  tlie  c^tificate  an 
insurauce  contract. 

2.  Where  the  conatitati<»i  and  by-laws  pro- 
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Tide  that  nonpayment  of  does  shall  forfeit  the 
membership,  and  that  a  member  in  default  may 
be  ranstated  on  payment  of  hia  arrears,  an  a«- 
sociatioa  which  has  accepted  and  retained  as- 
seBsmeats  paid  by  a  member  with  full  knowl* 
edge  of  the  fact  that  he  is  in  default,  aud  which 
has  taken  no  action  to  effect  a  legal  suspension 
nnder  the  by-laws,  waives  the  forfeiture. 

3.  Where  the  constitution  and  by-laws  of 
an  unincorporated  societr  provide  for  the  pay- 
ment of  a  fixed  sum  on  the  death  of  each  mem- 
ber, and  create  a  board  of  arbitratiMi,  to  whom 
all  claims  against  the  society  ehall  be  submitted, 
and  whose  decision  shall  be  ^al,  such  provisions 
constitute  merely  a  revocable  agreement  to  ar- 
bitrate, and  do  not  preclude  resort  to  the  courts. 

4.  Refusal  to  pay  a  death  loss  on  the  ground 
that  the  certificate  of  membership  bas  been  for- 
feited is  a  waiver  of  proof  of  death. 

Appeal  from  district  court,  Webw  connty; 
before  Justice  James  A.  Miner. 

Action  by  Dennis  Daniber  against  the 
Grand  Liodge  Ancient  Orda:  of  United  Work- 
men, Jurisdiction  of  Nevada,  and  all  individ- 
ual memb^  of  all  lodges  within  said  juris* 
diction  subordinate  to  and  under  the  contr(^ 
of  said  Grand  Lodge  A.  O.  tJ.  W.  of  Nevada, 
including  J>.  Thorburn  and  N.  M.  Ruidc 
PlalDtlflC  obtained  judgment  Defendants 
appoiL  Affirmed. 

J.  W.  Kinsley,  N.  M.  Rnlck,  and  J.  H.  Mac- 
Mlllan,  for  appellants.  Matthew  Oerlne  and 
W.  B.  White,  t<x  respondent 

BAETCH,  J.  The  plainUff  brought  this 
action  to  recover  $2,000,  the  amount  of  a 
beneficiary  certificate  issued  by  the  defend- 
ants to  Jerry  T.  Danlher,  who  designated 
the  plaintlfT,  his  father,  as  his  ben^ciary, 
to  whom  payment  should  be  made  after  his 
death.  Jerry  T.  Danlher  died  November  18, 
188S,  and  thereafter  demand  was  'made  and 
payment  refused.  Upon  the  trial  of  the 
cause  the  court  entered  Judgment  In  favor  of 
the  plaintiff,  and  thweupon  the  defendants 
appealed. 

The  first  material  question  to  be  deter- 
mined la  whether  there  existed,  between  the 
deceased  and  the  appdlants,  a  contract  of 
Insurance,  which  includes  the  question 
whether  the  Ancient  Order  of  United  Work- 
men is  In  any  sense  to  be  classed  as  a  mu- 
tual life  Insurance  company.  It  Is  shown  by 
the  record  that  the  association  is  a  voluntary, 
unincorporated,  beneflcial  and  benevolent  so- 
ciety. Under  Its  constitution  and  by-laws,  It 
is  designed  to  promote  the  welfare  of  its 
members,  and  protect  those  dependent  upon 
them.  One,  if  not  its  principal,  object,  Is 
to  provide  for  the  payment  of  a  stipulated 
sum  to  the  beneficiaries  of  Its  deceased  mem- 
bora.  Its  governing  bodies  consist  of  a  su- 
preme lodge,  of  grand  lodges,  and  of  subordi- 
nate lodges.  It  Is  the  province  of  the  su- 
preme lodge  to  prescribe  and  determine  the 
Tights,  privileges,  and  dntlos  of  the  members 
of  the  society  and  of  the  beneficiaries  of  de- 
ceased membfflis.  Grand  lodges  are  organ- 
ized and  exist  under  Its  authority,  and  sub- 
ject to  the  constitution  and  general  laws  of 
the  ordw,  In  such  countries,  states,  tcrilto- 


rles,  and  districts  as  the  supreme  lodge  may 
determine.  A  grand  lodge  has  original  ju- 
risdiction, within  Its  territory,  over  all  mat- 
ters pertaining  to  the  wdfare  of  the  order, 
and,  for  the  government  of  Itself  and  Its 
subordinate  lodges,  may  adopt  constitutions, 
by-laws,  rules,  and  regulations,  and  may  al- 
ter and  amend  the  same.  It  exercises  con- 
trol and  supervision  otm"  the  subordinate 
lodges  within  its  Jurisdiction.  The  defendant 
grand  lodge,  jurisdiction  of  Nevada,  has  con- 
trol over  and  supra-vlsion  of  all  the  subordi- 
nate lodges  In  the  states  of  Nevada,  Idaho,  Wy- 
oming, Montana,  and  in  the  territory  of  Utah. 
Under  the  constitution  and  by-laws  of  the 
order,  there  is  established  a  beneficiary  fund 
for  the  benefit  of  all  members  in  good  stand- 
ing, and  each  member  who  complies  with  the 
rules  and  regulatlcms  of  the  order  is  entitled 
to  a  benefit  certificate  in  the  sum  of  $2,0U0, 
payable,  at  the  death  of  the  member,  to  the 
person  designated  by  blm  as  his  beneficiary. 
These  certificates  are  Issued  by  virtue  of  the 
power  vested  in  the  grand  lodge,  in  the  na- 
ture of  mutual  benefit  insurance,  of  which 
the  members  of  the  order  may  avail  them- 
selves. The  beneficiary  fund  Is  maintained 
by  assessments  upon  the  individual  members. 
Under  the  rules  and  by-laws  of  the  lodge, 
all  assessm^tB  are  dated  on  the  Ist  day  of 
the  month,  and  the  sum  of  one  dollar  is 
levied  upon  each  member  tor  each  death 
which  occurred  during  the  preceding  month. 
Notice  of  assessments  must  be  served  per- 
sonally or  by  mail,  on  or  tiefore  the  Sth  day 
of  the  month  in  which  the  assessments  were 
made.  Then  it  Is  incumbent  upon  each  mem- 
ber to  pay  the  same  on  or  before  the  2Sth 
day  of  the  month,  and,  if  he  fails  to  do  so, 
he  shall  stand  suspended  from  all  the  rights, 
benefits,  and  privil^es  of  the  order.  Any 
member  thus  suspended  may  be  reinstated 
at  any  time  within  30  days  from  the  date  of 
suspension  by  paying  all  assessments  then 
remaining  unpaid,  and,  after  30  days,  but 
within  3  months,  by  paying  all  araessments 
In  arrear  and  pending,  and  furnishing  a  cer- 
tificate of  good  health.  Any  suspended  mem- 
ber, after  the  explratlcm  of  tbrm  months 
from  the  date  of  his  suspension,  can  only  be 
reinstated  upon  examination  and  recommen- 
dation of  the  medical  examiner,  as  in  the 
original  Instance,  and  at  the  expiration  of 
six  miuiths  !rom  tbe  date  of  his  suspension 
his  beneficiary  certificate  shall  be  annniled. 

It  farther  appears  from  the  agreed  state* 
ment  of  acts  that  a  memba  in  good  stand- 
ing may  sever  his  connection  with  the  order 
by  making  proper  application  for  that  pur- 
pose in  the  form  prescribed  by  the  supreme 
lodge,  and  paying  all  duea,  fines,  and  assess- 
ments for  which  be  may  be  liable,  and  by 
surrendering  his  benefidary  certificate,  in 
writing,  together  with  all  rights  and  privi- 
leges which  be  may  bave  acquired  by  ren- 
son  of  hlB  membership  In  the  order.  Upon 
such  application  being  made,  a  final  card 
issues  in  tlie  form  prescribed  by  the  supreme 
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lodge,  and  It  seems  tbere  la  no  otber  -way 
provided  for  a  member  to  sever  his  connec- 
tion with  the  lodge.  Thus,  from  an  examina- 
tion of  the  record.  It  is  clear  that  the  order 
has  assumed  the  characteristics  of  a  frater- 
nal or^nlzation,  but  It  Is  also  equally  clear 
that  It  has  embodied  within  its  constitution 
and  by-laws  many  of  the  incidents  of  a  mu- 
tnal  life  Insurance  company,  and  these  ap* 
parently  predominate.  The  controlling  ob- 
ject of  the  order  seems  to  be  the  providing 
a  beneficiary  fond,  out  of  which  a  certain 
stipulated  sum  is  to  be  paid  to  the  benefl- 
ciary  of  each  member  in  good  standing, 
npon  the  happening  of  a  contingency.  Good 
health  is  a  requisite  to  become  a  member, 
and  every  apfftlcatlon  for  membership  must 
be  accompanied  by  a  physician's  certificate 
to  that  effect  That  an  appllcnnt  Is  Insaira- 
ble  Is  one  of  the  qualifications  for  admission, 
and  when  he  is  admitted  Into  full  fnembpr- 
sbip  a  certificate  in  the  nature  of  an  insur- 
ance policy  is  Issued  to  him,  and  he  cannot 
maintain  his  membership  without  keeping 
such  certificate  in  force  by  the  payment  of 
his  assessments  and  dues.  The  assessments 
are,  in  their  nature,  premiums,  the  nonpay- 
ment of  which  works  a  forfeiture  of  the  in- 
surance. Very  ample  and  exacting  provi- 
sions are  contained  In  the  constitution  and 
by-laws  In  relation  to  the  beneficiary  fund, 
to  enforce  payment  of  assessments  uiran  the 
death  of  a  member,  while  the  other  declared 
objects  of  the  association  seem  to  be  almost 
without  provision  for  enforcement.  It  is  evi- 
dent from  these  provisions  and  requirements 
that  the  main  object  of  the  order  is  protec- 
tion to  the  beneficiaries  of  its  deceased  mem- 
bers by  Insurance,  and  that  Its  fraternal 
charter  is  merely  Incidental.  The  contract 
made  between  this  association  and  each  of 
Its  members  by  Issuing  a  beneficiary  certifi- 
cate, as  shown  by  the  record  In  this  case, 
does  not  essentially  differ  from  an  ordinary 
contract  of  mutual  life  Insurance.  The  life 
of  the  member  is  the  subject  Insured,  and  the 
risk  Is  death.  The  sum  to  be  paid  Is  cer- 
tain, and  so  also  are  the  assessments  to  be 
paid  during  the  continuance  of  the  risk. 
There  is  an  absolute  imdertaklng  to  pay  the 
beneficiary  designated,  upon  the  liappening 
of  the  contingency,  unless  forfeiture  has  re- 
sulted by  nonpa^'ment  of  dues  or  assess- 
ments. The  conclusion  la  inevitable  that  It 
Is  an  Insurance  contract,  and  tliat  the  asso- 
ciation is,  in  effect,  a  mutual  life  Insurance 
company.  The  rights  of  the  parties  to  this 
suit  must  therefore  be  determined  by  the  law 
applicable  to  mutual  life  Insurance  corpora- 
tions.  Bac.  Ben.  Soc.  S  32;  State  t.  Miller, 
68  Iowa.  28,  23  X.  W.  241;  Commonwealth 
r.  Wetherbee,  105  Mass.  149;  State  t.  Bankr 
ers'  &  M.  Mut.  Ben.  Ass'n,  23  Kan.  400;  Mc- 
Corkle  t.  Association  (Tex.  Sup.)  8  S.  W. 
516. 

The  next  qucnition  for  consideration  is  that 
of  forfeiture.  Counsel  for  appellants  insist 
that  the  plaintiff  ought  not  recover,  because 


the  deceased,  in  his  lifetime,  forfeited  all 
his  rights  to  membership,  by  falling  to  com- 
ply with  the  rules  and  regulations  of  the  or- 
der. It  Is  shown  by  the  record  that  In  the 
month  of  March,  1887,  the  deceased  became 
a  member  of  Warren  Lodge  No.  18,  which 
is  located  at  Carlin,  Nev.,  and  Is  a  subordi- 
nate lodge,  subject  to  and  under  the  control 
and  direction  of  the  defendant  grand  lodge, 
jurisdiction  of  Nevada.  In  the  same  month, 
the  beneficiary  certificate  In  question  was 
issued  to  him  by  the  defendant  grand  lodge, 
countersigned  by  Warren  lodge.  In  October, 
1888.  there  were  three  assessments  levied 
against  the  members  of  Warren  lodge,  which 
were  due  on  the  8th  and  became  delinquent 
on  the  28th  of  the  same  month.  The  de- 
ceased failed  to  pay  these  assessments  on  or 
before  the  28th,  but  on  the  30th  of  October, 
1S8S,  he  paid  to  the  financier  of  the  lodge 
the  sum  of  $2.50,  which.  It  appears,  was  re- 
ceived by  him  In  full  payment  of  all  assess- 
ments and  dues  due  from  the  deceased  up 
to  October  28,  1888,  and  the  same  was  sent 
to,  received,  and  retained  by  the  grand  lodge. 
About  the  4th  of  November,  1S8S,  the  de- 
ceased handed  his  beneficiary  certificate  to 
the  recorder  of  the  lodge,  saying  that  he  did 
lot  care  to  belong  to  the  lodge  any  longer, 
but  the  lodge  took  no  action  to  suspend  him. 
Thereafter,  about  the  5th  or  6th  of  Novem- 
ber, 188S,  the  deceased  was  again  regularly 
notified  of  two  more  assessments  which 
would  become  delinquent  on  the  28th  of  that 
month,  and  these  remained  unpaid  at  the 
time  of  his  death.  These  are  substantially 
the  facts  as  they  api)ear  from  the  evidence, 
so  far  as  they  affect  this  question.  It  is 
apparent  that  the  deceased  failed  to  pay  his 
assessments  on  the  28th  of  October,  1S8S,  the 
day  whereon  the  same  were  delinquent,  and 
that  such  failure,  under  the  constitution  and 
by-laws  of  the  order,  constituted  a  technical 
susi>ension,  which  might  lead  to  a  forfcltin-c 
of  his  rights  and  privileges  as  a  memlier 
of  the  order,  If  insisted  upon  by  the  lodge. 
Conceding  this,  the  question  is,  was  the  for- 
felture  waived  by  the  subsequent  acta  or 
omissions  of  the  api>cllants?  Did  the  api>e]- 
lants  do  or  omit  to  do  any  act  or  acts  which 
would  estop  them  from  deuylng  that  the  de- 
ceased was  a  member  in  good  standing  at  the 
time  of  his  death?  Two  days  after  the 
October  assessments  became  delinquent  the 
deceased  paid  the  financier  the  $2.50,  and 
this  was  sent  to  the  grand  lodge,  and  retain- 
ed by  It;  and  five  or  six  days  after  such  de- 
linquency the  officer  of  the  lodge  gave  Uic  de- 
ceased notice  of  the  Novembo^  assessments. 
The  money  was  received  and  the  notice  was 
given  with  full  knowledge  on  the  part  of 
the  officer  of  the  appellants  of  the  default 
In  payment  by  the  deceased,  and,  under  these 
circimistances,  they  must  be  charged  with 
knowledge  of  the  facts  in  the  case.  There 
was  Bomu  contention  In  the  oral  arguments 
of  counsel  on  the  point  whether  the  sum  paid 
was  fur  assessments  or  dues,  but  this  can 
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make  no  difference,  for,  In  eXtha  case,  tho 
receipt  and  reteotion  of  the  money  nega- 
tives Uie  idea  that  the  lodge  was  Insisting 
on  the  snspenslon  at  that  time.  The  notice 
of  the  Xovember  assessments  was  given  aft- 
er the  deceased  had  lianded  his  certificate 
to  the  financier.  All  these  acts  on  the  part 
of  the  appellants  show  that  at  that  time 
they  did  not  Intend  to  Insist  on  the  suspen- 
sion and  forfeiture.  Nor  is  there  anything 
In  the  record  to  indicate  that  such  was  the 
case,  until  after  tlie  death  of  the  deceased. 
Nor  was  tliere  any  action  taken  by  the  ap- 
pellants regarding  the  suspension,  although, 
from  an  examination  of  such  portions  of  the 
constitution  and  Ity-iaws  of  the  order  as  are 
contained  In  the  abstract  of  the  record,  it 
seems  manifest  tliat  an  aI>solute  legal  sus- 
pension could  be  effected  only  by  action  of  the 
lodge.  The  appellants,  having  accepted  and  re- 
tained the  money,  and  having  given  the  deceas- 
ed notice  of  subsequent  assessments,  with  a 
full  knowledge  of  the  default,  and  having 
taken  no  action  to  effect  a  legal  suspension, 
must  be  held  to  have  waived  the  forfeiture,  if 
one  had  occurred.  This  conclusion  is  In  har- 
mony with  the  elementary  doctrine  that  for- 
feitures are  not  favored  in  law,  and  this  is 
true  wlien  applied  to  life  Insurance,  as  in 
the  case  at  bar,  or  to  any  other  kind  of  for- 
feiture. Xor  has  the  defendant  grand  lodge 
entirely  departed  from  this  rule  of  law,  as  will 
appear  from  an  examination  of  Its  constitu- 
tion and  by-laws,  shown  by  the  record,  for 
elaborate  and  careful  provisions  appear  to 
be  made  for  the  reinstatement  of  memirers 
who  become  3usi)endcd.  Courts  will  not  be  , 
inclined  to  do  violence  to  the  spirit  of  those 
provisions,  or  to  tlie  benevolent  character 
and  object  of  the  order,  by  refusing  to  con- 
sider any  act  or  circumstance  wlilch  may  In- 
dicate an  Intention  ou  the  part  of  a  defend- 
ant to  waive  a  forfeiture.  Eac.  Ben.  Soc. 
n  8G,  302;  Millard  v.  Supreme  Council,  81 
Cal.  340,  22  Pac.  864;  Holme  v.  Insurance 
Co.,  61  Pa.  St  107;  Erdmann  v.  Insurance 
Co.,  44  Wis.  376;  Tobin  v.  Society.  72  Iowa, 
2(J1,  33  N.  W.  633;  McDonald  v.  Supreme 
Council,  78  Cal.  40,  20  Piic.  41;  Association 
V.  Koontz  (Ind.  App.)  30  N.  E.  14r>;  Porine 
V.  Grand  Lodge,  48  Minn.  82,  50  N.  W.  1022; 
Association  v.  WIndover,  137  111.  417,  27  \. 
K.  538;  Stylow  v.  Insurance  Co.,  69  Wis. 
224.  34  X.  W.  If)!;  Rice  v.  Society,  140  Mass. 
348,  15  N.  E.  624;  Insurance  Co.  v.  Lester, 
35  Am.  Rep.  122;  Rowswoll  v.  Aid  L'nion, 
13  Fed.  840.  There  are  a  few  cases  whicb 
seem  to  hold  otherwise  on  this  question,  but 
the  great  weight  of  authority  Is  as  above 
Indicated. 

It  is  further  contended  by  the  apiwllanta 
th:it  the  plaintiff  cannot  recover,  because  he 
failed  and  refused  to  submit  his  case  to  the 
iKMird  of  arbitration,  as  provided  In  the  con- 
stitution and  laws  of  the  order.  aftiT  de- 
manding a  hearing.  Th<'  constitution,  anions  I 
others,  contains  a  provision  rclatiiit:  to  the 
board  of  arbitration,  as  follows:  "in  this 


board  la  vested  Jnriadlctlon  to  liear  and  de- 
termine all  controversies  as  to  the  liability 
of  this  grand  lodge  for  any  claim  made 
against  it  by  those  claiming  to  be  the  bene- 
ficiaries of  deceased  members,  and  also  as 
to  who  are  entitled  as  beneficiaries  where 
conflicting  claims  are  set  up;  and  the  deci- 
sion of  a  majoritr  of  said  board  shall  be  final 
and  conclusive,  unless  reversed  by  the  grand 
lodge  or  supreme  lodge.  It  being  the  purpose 
and  intention  of  this  provision  that  all  these 
rights  shall  thus  be  determined  without  re- 
course to  courts  of  law."  It  then  iirovides 
how  appeals  may  be  taken.  It  is  evident 
that  this  provi^on  Is  intended  to  cover  the 
whole  subject  of  conflicting  or  dlsputt-d 
claims  of  beneficiaries,  and  the  intentlan  Is 
that  claimants  shall  not  have  recourse  to 
courts  of  law.  When  individuals  unite  to 
form  a  voluntary  association,  and  adopt  a 
constitution  and  by-laws,  the  relation  which 
exists  between  the  members  Is  one  of  con- 
tract, and  the  constitution  and  by-laws  form 
the  terms  of  the  agreement.  Such  agrei'- 
ment  is  valid  and  binding  upon  them,  i^o 
long  as  it  is  not  in  contravention  of  the  law 
of  the  land  or  of  public  policy.  As  to  their 
binding  effect,  there  is  no  distinction  be- 
tween the  constitution  and  the  by-laws,  ex- 
cept that  it  generally  requires  less  solemnity 
and  formality  to  change  the  latter  than  the 
former.  If  in  either  the  association  Insert* 
provisions  attempting  to  create  a  tribunal 
having  the  power  to  adjudicate  upon  all  the 
proixjrty  rights  of  members  or  beneficiaries 
arising  by  virtue  of  membership  in  the  or- 
,  der,  then  such  provisions  have  no  more  ef- 
fect than  a  revocable  agreement  to  submit 
to  an  award,  because,  otherwise,  the  attempt 
would  be  to  usurp  the  functions  of  the  sov- 
ereign power,  for  It  alone  can  create  judicial 
tribunals.  In  the  consti'uctlon  of  all  such 
provisions,  the  com"t8  wUl  apply  the  most 
cautious  rtiles  In  the  Interests  of  justice  and 
fair  dealing.  If  the  constitution  or  flsroo- 
ment  provides  for  the  determination  only  of 
some  partlcidar  fact  or  facts,  or  of  a  question 
where  no  obligation  to  pay  a  fixed  sum  is 
expressed  In  the  contract,  or  where  no  par- 
ticular thing  is  to  be  done,  but  only  such 
sxim  is  to  be  paid,  or  such  thing  is  to  be 
done,  as  may  be  determined  by  the  arbitra- 
tors, then,  in  such  and  like  cases,  the  pro- 
vision or  agreement  to  submit  is  binding, 
in  the  absence  of  fraud.  The  case  at  bar 
must  be  distinguished  from  these  classes  of 
cases,  however,  for  here  the  sum  to  be  paid 
Is  definite;  and  the  constitution,  which  pro- 
vides, in  general  terms,  that  all  claims  and 
rights  of  members  and  benefldarles  shall  !«; 
.submitted  to  the  board  of  arbitration  of  Its 
own  creation,  and  that  its  decision  shall  be 
final  and  coucluslve,  is  legally  Ineffectual  to 
bar  this  action.  The  rule  of  law  is  well  set- 
tled that  in  such  a  case  an  agreement  to 
I  arbitrate  does  not  preclude  the  parties  to  It 
from  resorting  to  their  legal  remedies.  Nor 
is  a  submission  to  arbitration,  under  such 
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an  agreement,  a  condition  precedent  to  the 
briQ;;inA  of  an  action.  To  hold  otherwise 
would  t)C  an  attempt  to  clothe  such  volun- 
tary associations  with  power  to  create  Ju- 
dicial tribunals,  which  would  be  contrary  to 
the  law  of  the  land.  Bac.  Bon.  Soc.  |  123; 
M'hltney  v.  Association  (Minn.)  54  N.  W. 
1S4;  Seward  v.  City  of  Rochester.  109  N.  Y. 
H'A.  10  N.  E.  3iS;  Austin  t.  Soaring,  09  Am. 
Dec.  065;  Crossley  v.  Insurance  Co.,  27  Fed. 
30. 

The  point  is  made  by  the  appellants  that 
no  proof  of  death  was  made  before  tlie 
brinfdn^  of  this  action.  It  Is  shown  by  the 
record  that  application  for  a  death  report 
was  made  to  the  ofllcers  of  the  lodge,  who 
were  aware  of  the  death  of  the  deceased, 
and  that  they  refused  to  make  out  a  cer- 
tificate. It  is  further  shown  that  the  appel- 
lants disclaimed  all  liability  to  the  appellee 
under  the  bencflclnrr  cerdflcate,  and  refused 
payment.  Under  such  circumstances,  proof 
of  death  is  unnecessary.  In  cases  of  life  in- 
surance, such  proof  Is  Intended  as  a  protec- 
tion to  the  Insurera,  and,  when  they  refuse 
to  pay  on  other  and  distinct  grounds,  the 
occasion  for  It  ceases,  and  the  proof  Is  walr- 
ed.  Bac.  Ben.  Soc.  |  413;  Lazonsky  t.  Su- 
preme Lodge,  31  Fed.  092;  Williams  t.  In- 
surance Co.,  54  Cal.  442;  Insurance  Co.  t. 
Pendleton,  112  U.  8.  090,  S  Bop.  Ct  314. 

Connsol  hare  raised  some  other  questtons 
In  tlieir  arguments,  and,  while  tbey  hare  not 
escaped  our  notice,  ntill,  after  due  conald- 
mitlon,  we  do  not  deem  them  of  auffldent 
Importance  to  the  decision  nf  this  case  to  call 
for  special  discussion.  The  record  reveals 
no  reversible  error.  The  judgment  is  af- 
firmed. 

MERRITT,  C  J.,  concurs. 


BEI>Z,  SCHWAB  &  CO.  t.  TUCKER  et  al. 
(Supreme  Court  of  Utah.  June  4,  1804.) 

Pl-EAllIXO— COMPLAIXT — ATTACnHEKT. 

A  complaint  which  shows  on  ita  fnce 
thst  the  ilnbt  Biied  for  is  not  yet  dtip.  nnd 
which  dcN>fi  not  nllege  any  acta  of  fraud,  nlinw- 
'uK  the  plaiutiS,  uuder  Comp.  Laws  iHiiS.  S 
oTjilS,  suDu.  9,  to  sue  before  his  clitim  fallH  dno. 
Is  deniurrnhle.  even  fhoufih  It  states  that  attnch- 
npat  procee<1inKs  have  boen  bogan  under  said 
act.  since  tbe  couiplaitit  should  Bbow  a  good 
cause  of  action  without  reference  to  tbe  attach' 
Btent  affidaTit. 

Appeal  from  district  court,  Utah  county; 
♦fpfore  Justice  H.  W.  Smith. 

Action  by  Selz,  Schwab  &  Co.,  a  corporation, 
against  James  Tucker  and  H.  C.  Wallace  for 
goods  sold  and  delivered.  Plaintiff  obtained 
Judgment.    Defendants  appeal.  Bevcrsed. 

Frank  Pierce  and  Booth,  Lee  &  Gray,  for 
appellants.  Jones  &  St^roeder,  for  respond- 
ent 

BABTCH,  J.  This  la  an  action  for  the 
price  of  itoods  sold  and  deUvered.   The  de- 


fendants Interposed  a  demurrer  to  the  com- 
plaint, on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
which  was  overruled,  and,  the  defendants 
failing  to  answN,  Judgment  was  entered,  by 
default.  In  favor  of  plaintlCT  for  fCSl  and 
costs.  From  this  judgm^t  the  defendants 
appealed. 

The  flrst  question  presented  for  review  is 
the  sufficiency  of  the  complaint  The  plain- 
tiir  brought  this  suit  before  the  debt  was  due, 
and  Instituted  attachment  proceedings  against 
the  defendants,  under  subdivision  0,  8  3,108, 
Comp.  Laws  Utah,  1SS8.  In  the  affldavit 
for  attuchmeat  It  is  alleged  that  tho  dcfeud- 
ants  have  assigned  and  disposed  of,  nnd  are 
about  to  assign  and  dlsiKjse  of,  tholr  prup- 
erty,  with  intent  to  defraud  their  crcditor-s; 
but  in  the  complaint  no  such  allegation  ap- 
pears. Nor  does  the  complaint  contain  any 
allegation,  setting  forth  the  acts  constituting 
the  fraud,  which  would  entitle  the  plaintiff 
to  bring  suit  before  the  maturity  of  tbe  debt. 
The  only  allegation  which  appears  In  the 
complaint  on  this  point  is  as  follows:  "That 
plalntin  has  commenced  an  attachment  pro- 
ceeding against  the  defendants  under  sub- 
division 5,  {  330S.  of  the  Compiled  Lawa  of 
Utah,  18S8,  which  provides  that  wrtaln 
actions  may  be  commenced  for  debts  not 
due."  Counsel  for  appellants  contend  that 
this  aUcgatton  Is  not  sufficient  to  charge 
fraud,  and  that  tbe  complaint  shows,  on  Its 
face,  that  the  debt  was  not  due  when  the 
action  was  commenced.  As  shown  by  the 
record,  this  position  appears  to  be  con«ct. 
Fraud  Is  the  foundation  of  this  suit,  and 
therefore  the  facts  upon  which  the  plaintiff 
relied,  as  constituting  fraud,  should  have 
been  spedflcflUy  alleged.  Because  such  facts 
were  set  up  in  the  affldarlt  for  attachment  Is 
no  reoson  why  they  should  not  be  set  op  in 
the  com^lnt  Under  the  Code,  dvll  actions 
are  commenced  by  the  filing  of  a  complaint 
(section  3202,  Oomp.  Laws  Utah,  1888),  and. 
unless  a  cause  of  action  is  stated,  the  de- 
fendant need  not  answer,  bnt,  sfter  sum- 
mons, may  demur.  At  the  time  of  Issuing 
tbe  summons,  or  at  any  time  thereafter,  at- 
tachment proceedings  may  be  instltated,  pro- 
vided a  statutory  cause  therefor  exists.  Such 
proceedings,  however,  must  be  preceded  by 
the  flllDg  of  a  complainL  If,  then,  the  com- 
plaint falls  to  state  the  facts  which  entlde 
the  action  to  be  prematurely  brought.  It  can- 
not be  sustained  on  demurrer.  Such  facts 
must  be  alleged  the  same  as  though  no  at- 
tachment had  issued,  so  as  to  enable  the  de- 
fendant to  put  them  in  issue  by  deolaL  Cox 
T.  Dawson*  2  Wash.  St  381.  26  Pac.  &73; 
Woods  V.  Tanquaiy  (Colo.  App.)  84  Pac.  737, 
Heard  t.  Rltchey,  112  Mo.  510,  20  S.  W.  79». 
We  are  of  the  opinion  that  the  allegations  In 
the  complaint  were  not  sufficient  to  state  a 
cause  of  action,  onA  dterefore  tbe  defendant 
was  not  compelled  to  answer.  In  such  a 
case  a  judgment  by  default  will  be  reversed 
Ml  appeal.  1  Black,  Judgm.  f  OS^^hoynsld 
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V.  Cohen,  3D  Cal.  501;  Abbe  v.  Marr,  14  Cal. 
210,  We  do  not  ctmsider  it  necessary  to  no- 
tice the  other  points  presented  In  the  record. 
The  Judgment  Is  rerersed  and  remanded. 

MEBRITT.  C.  J.,  and  MINER,  J.,  concur. 


EKITDSEN  et  al.  T.  OlIANSON. 
(Supreme  Court  of  Utah.  June  4,  1894.) 
BouKDAKiiB— Shore  Liits— Publio  IAhos— 

FLBADIKO— ESTOPPBL. 

1.  The  patentee  of  a  fractional  snbdiviuon 
bordering  on  a  navigable  lake,  which  has  been 
meandered  fn  the  government  Boireys,  talces  ti- 
tle to  all  land  beyond  the  meander  line  formed 
by  the  gradual  aubaideDce  of  the  lalte,  mnce  the 
boundary  ia  not  the  meander  line,  but  the  wa- 
ter line, 

2.  A  withdrawal  of  certain  goremment 
lands  ft-om  settlement  does  not  affect  the  title 
of  one  who  has  received  a  patent  for  some  of 
such  lands  before  the  wUbdrawal,  since,  after 
issue  of  the  patent,  the  government  has  no  fur- 
ther title  to  the  land  included  therein. 

3.  Where  no  estoppel  is  pleaded  or  relied  on, 
evidence  of  a  settlement  of  boundary  between 
plaintiff  and  a  third  person  is  not  admissible  as 
showing  tbe  true  location  of  such  boundary  as 
against  plaintiff. 

Appeal  from  district  court,  Utah  county; 
before  Justice  J.  W.  Blackburn. 

Action  by  Andrew  Knudsen  and  Herman 
Knudsen  against  Nells  Omanson  to  quiet 
title.  Plaintiffs  obtained  a  decree.  Defend- 
ant appeals.  Affirmed. 

John  N.  Judd,  for  appellant  King  & 
Hontz  and  Geo.  Sutherland,  for  respondents. 

MERRITT,  C.  J.  This  action  was  brought 
for  the  purpose  of  quieting  title  to  about 
100  acres  of  land  on  tbe  borders  of  Utah 
lake,  a  navigable  body  of  fresh  water,  in 
Utah  county,  Utah  tmitory.  The  record 
does  not  disclose  any  serious  conflict  In  the 
evidence.  The  facts  are  Bubstautlally  as  fol- 
lows: That  In  1856  the  United  States  gov- 
ernment surveyed  the  land  adjoining  the 
lake.  Sections  4  and  9,  township  7  S., 
range  2  E.,  Salt  I^e  meridian,  Including 
lots  3  and  4  of  section  4,  and  lot  1  of  sec- 
tion 9,  are  designated  as  fractional,  owing  to 
the  fact  that  they  adjoin  and  were  partial- 
ly covered  by  the  lake;  and  all  lying  below 
and  west  of  these  lots  is  represented  on  the 
government  plats  and  maps  as  wat^.  In 
making  the  survey  the  water's  edge  was 
approached  us  nearly  as  possible,  and  the 
west  line  of  these  lots  is  shown  by  the 
govmiment  surveyors  to  be  waters  of  the 
lake,  and  Is  wliat  Is  called  "a  meander  line." 
The  lots  in  controversy,  containing  148..50 
acres,  were  entered  as  a  homestead  by  one 
Hans  Knudsen  alKHit  the  year  1876,  and 
were  subsequently  patented  to  him.  The 
plaintiffs  succeeded  to  his  title  long  prior  to 
the  commencement  of  this  action.  The  lots 
were  bounded  on  the  north  by  Provo  river, 
a  stream  of  water  which  empties  Into  the 
lake.   After  the  govmiment  survey  <rf  these 


lots,  the  watCTs  of  the  lake  gradually  reced- 
ed, and  deposits  of  soU  ww-e  made  by  the 
lake  and  the  river  below  the  meander  line, 
and  tbe  lands  lu  eontrovKsy  were  thus  form- 
ed. In  18S8  there  was  a  strip  of  such  laud 
extending  from  the  meander  line  of  the  lots 
above  described,  along  the  south  side  of 
Provo  rlw,  a  ^stance  of  about  a  mile  west 
to  the  then  wat^  of  the  lake,  varying  in 
width  from  20  to  40  rods.  Extending  south 
from  the  west  end  of  this  strip  of  land,  al- 
most at  right  angles,  la  a  narrow  aand'  bur, 
which  divides  the  waters  of  the  main  lake 
from  a  smaller  body  sometimes  called 
"Smith's  Lake."  Sometimes  this  sand  bar  ex- 
tends a  few  Inches  above  the  water  and  some- 
times It  is  submerged  Hitlrely.  Between  the 
meander  Hue  of  the  lots  in  question  and 
the  sand  bar  Is  a  large  body  of  marsh  land, 
which  Is  of  no  value  except  for  pasturage. 
In  18SS,  the  defendant  (appellant)  entered  up- 
on a  portion  of  the  lands  In  controversy 
under  a  lease  from  the  plahitiffs  (respond- 
ents), paying  one  year's  rental  for  the  same. 
Thereafter  appellant  repudiated  the  lease, 
and  set  up  a  claim  to  a  part  of  the  premises, 
as  well  as  to  other  lands  formed  in  the  same 
manner.  He  committed  various  acts  of  tres- 
pass upon  the  lands,  and  this  action  was 
brought  to  determine  the  title,  and  to  ob- 
tain Injunctive  relief  against  a  repetition  of 
threatened  trespasses.  The  court  below 
found  in  favor  of  the  plaintiffs  (respondents), 
and  adjudged  them  to  be  owners  of  ail  the 
lands  lying  between  the  meand^  line  of 
said  lots  and  the  waters  of  Utah  lake,  and 
enjoined  the  defendant  (appellant)  from  en- 
tering or  trespassing  thereon.  The  defend- 
ant (appellant)  thereupon  appealed  to  this 
court 

It  Is  claimed  by  the  appellant  that  the  title 
which  passed  from  the  United  States  by 
the  Knudsen  patent  was  to  the  land  de- 
scribed In  the  patent,  and  nothing  more;  tliat 
the  loud  now  in  controversy  is  puhUc  do- 
main, and  the  defendant  (appellant)  is  en- 
titled to  it  as  against  every  one  except  tbe 
United  States.  We  do  not  think  this  claim 
Is  well  founded  In  law.  In  surveying  frac- 
tional parts  of  the  public  lands  bordering 
upon  lakes  or  streams,  meander  linos  ore 
run,  not  for  the  purpose  of  establishing  a 
boundary  for  the  land,  but  in  order  to  de- 
termine the  quantity  of  upland  to  be  paid 
for  by  the  pui-chaser.  A  meander  line  is  not 
a  boundary,  but  the  water  whose  iKxly  is 
meandered  Is  the  true  boundary,  whether  it 
In  fact  coincides  with  tbe  meander  line  or 
not  Hardin  v.  Jordan,  140  U.  S.  371,  11 
Sup.  Ct  808,  838;  Mitchell  v.  Smale.  140 
U.  S.  406,  11  Sup.  Ct  819,  840;  Lainprey  v. 
Metcalf  (Minn.)  53  N.  W.  113»;  Schurraeier 
V.  Railroad  Co.,  10  Minn.  82  (G|l.  59);  Jef- 
feris  V.  Land  Co.,  134  U.  S.  178,  10  Sup.  Ct. 
518;  Palmer  v.  Dodd,  &4  Mich.  474,  31  N. 
W.  209.  It  Is  held  by  all  the  authorities, 
go  tar  as  our  investigation  has  gone,  that 
the  water's  edge,  and  not^be  meander  line 
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ItB^f,  te  the  real  boundary  of  tbe  land,  and 
timt  the  owner  of  the  lands  so  bounded 
has  a  right  to  follow  the  water  as  It  recedeR, 
and  that  he  Is  entitled  to  all  lands  which 
may  be  added  by  recession  or  accretion. 
In  the  ease  of  Hardin  t.  Jordan,  the  doctrlno 
is  cleariy  announced  by  the  supreme  court 
of  tbe  United  States,  whose  decision  Is  ab- 
solutely conclusive  on  thia  court,  that,  wheth- 
er the  body  of  water  Is  navigable  or  not. 
the  practical  result  Is  the  same,  the  only 
dUfer«»ce  being  that  In  the  case  of  non- 
navleable  waters  the  riparian  owner  takes 
the  fee  to  the  center  of  the  lake  or  stream, 
while  In  the  case  of  navigable  waters  the 
ownOTsbip  In  fee  extrads  only  to  the  water's 
edge,  but  In  elth^  case  all  the  accretions 
and  relictions  belong  to  him  as  an  Inddent 
of  his  riparian  ownership.  The  reason  gen- 
erally given  for  this  rule  is  that,  as  the 
riparian  owner  is  likely  to  lose  soil  by  en- 
croachm«its  of  the  water,  he  should  also 
have  the  benefit  of  such  as  would  be  gained 
from  the  same  source,  and  also  because  it 
falls  within  the  maxim  "de  minimis  nou 
curat  lex."  The  supreme  court  of  Minne- 
sota, in  the  recent  case  of  Lamprey  t.  Met- 
calf, supra,  adds  the  following:  "But  Itseems 
to  us  tliat  the  rule  rests  upon  a  much  broad- 
er principle,  and  has  a  much  more  impor- 
tant puriiose  In  view,  namely,  to  preserve  the 
fundamental  riparian  right,  on  which  all 
others  depend,  and  which  often  constitutes 
the  prlDciiuiI  value  of  the  land,— of  access 
to  the  water.  The  Incalculable  mischiefs 
that  would  follow  If  a  riparian  owner  is 
liable  to  be  cut  off  from  access  to  the  water, 
and  another  sandwiched  in  between  him 
and  it;  whenevM'  the  water  line  has  been 
changed  by  accretion  or  reliction,  are  self- 
evident,  and  have  been  frequently  animad- 
verted upon  by  courts,"  These  considera- 
tions certainly  apply  to  riparian  ownership 
on  lakes  as  well  as  on  streams.  Take  tlie 
case  In  hand,  of  our  small  Inland  lakes,  the 
waters  of  many  of  which  are  slowly,  but 
gradually,  receding.  The  owners  of  lands 
bordering  on  theui  have  often  bought  with 
reference  to  access  to  the  water,  which  usual- 
ly constitutes  an  Imi>ortaut  elem^t  In  the 
value  and  desirability  of  the  land.  If  tbe 
rule  contended  for  by  the  appellant  ts  to 
prevail,  it  would  open  the  door  for  prowl- 
ing speculators  to  step  in  and  acquire  title 
from  tbe  state  to  any  relictions  produced  In 
the  course  of  time  by  the  recession  of  the 
water,  and  thus  deprive  the  owner  of  the 
original  shore  estate  of  all  riparian  rights, 
including  that  of  access  to  the  watts'.  The 
endless  litigation  over  the  location  of  ihe 
original  water  lines,  and  the  i»actical  in- 
justice to  tbo  owner  of  the  original  riparian 
Mtat^  that  would  follow,  would  of  them- 
selves be  sufficient  reason  for  refusing  to 
adopt  any  such  doctrine.  But,  whatevw  the 
foondatiim,  the  rule  itself  is  too  firmly  fixed 
by  botb  reason  and  authority  to  admit  of 
successful  controversy,  and  It  Is  a  rule  botb 


Just  and  salutary.  Hardin  t.  Jordan,  supra; 
Railroad  Co.  v.  Schurmeir,  7  Wall.  2S8; 
Boorman  v.  Sunnuchs,  42  Wis.  233;  Jcfferis 
V.  Land  Co..  134  U.  S.  196,  10  Sup.  Ct.  BIS; 
Banks  V.  Ogden.  2  Wall.  67.  These  are 
only  a  few  of  the  many  cases  which  sus- 
tain the  proposition  we  have  announced, 
and  It  would  serve  no  useful  purpose  to 
incumber  this  opinion  with  further  citations. 
The  question  was  exhaustively  reviewed  by 
this  court  In  tlie  case  of  Poynter  v.  Chlpman, 
8  Utah,  442,  32  Pac.  690,  and  a  conctusiw 
was  reached  contrary  to  the  contention  of 
the  appellant  here.  Further  investigation 
furnishes  us  no  rpason  to  depart  from  the 
decision  in  that  case. 

Defendnnt  offered  to  show  by  the  records 
of  the  United  States  laud  department  that 
in  November,  1891,  Utah  lake  was  selected 
by  tbe  government  as  a  reservoir  site,  and 
all  tbe  land  bordering  the  lake  was  with- 
drawn from  settlement;  that  among  these 
was  tbe  west  half  of  township  7  S.,  of  range 
2  E.,  including  section  4  and  section  9.  The 
court,  on  the  objections  of  plaintiffs,  rejected 
this  evidence,  and  the  ruling  Is  assigned  as 
error,  ^e  patent  from  the  government  to 
Hans  Knudsen  of  the  lots  heretofwe  de- 
scribed vested  the  title  absolutely  In  him. 
The  government  no  longer  had  any  right 
of  control  over  the  lands  so  patented.  His 
rights,  and  the  rights  of  his  successors  m 
interest,  could  not  be  affected  by  any  otAer 
withdrawing  any  lands  from  settlement  and 
sale.  Sucb  an  order  could  only  bo  effective 
as  to  lands  tbe  title  to  which  still  remained 
in  the  government  By  this  patent  Knudsen 
and  bis  successes  in  Interest  became  ripa- 
rian owners  upon  the  lake,  and  acquired  a 
vested  right  to  all  lands  which  might  be 
added  to  the  lots  patented  by  accretion  or 
relicUon.  This  was  a  nght  with  which  the 
government  could  not  interfere.  Without 
troubling  ourselves  to  consider  what  were 
tbe  rights  of  the  United  States  in  these 
waters  before  they  conveyed  the  lands  bor- 
dering on  them.  It  Is  well  settled  that,  having 
disposed  of  lands  bordering  on  a  meondocd 
lake  by  patent,  without  reservation  <ht  re- 
striction, they  liave  nothing  left  to  convey, 
and  consequently  the  land  department  was 
therefore  without  jurisdiction.  Lamprey  v. 
Metcalf  (Minn.)  ii3  N.  W.  llSit;  Palmer  v. 
Dodd,  64  Mich.  474.  31  N.  W.  209.  In  addi- 
tion to  this,  the  controversy  here  was  not 
between  tbe  govo-nmeut  and  the  plaintiffs, 
but  between  the  plaintiffs  and  the  defendant, 
a  private  dtlsen,  and  in  no  way  connected 
with  tho  government  title.  We  think  tbe 
evidence  was  wboly  irrelevant  and  immate- 
rial. 

Testimony  was  also  offered  to  show  that, 
prior  to  the  bringing  of  this  suit,  some  parties 
were  cultivating  a  portlmi  of  the  land  ly- 
ing between  tbe  meandw  line  of  the  Knud- 
sen patent  and  tlie  land  claimed  by  defend- 
ant; that  a  controv^y  arose  between  these 
parties  and  Knudsen  as  to  whcpa.  the  Una 
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waa;  that  this  controTersy  was  referred  to 
one  J.  D.  Jones  to  arbitrate,  and  that  he 
settled  the  meaader  line  of  the  Knuds^ 
patent  as  the  true  line,  to  which  setUement 
Knudsen  assented.  The  testimony  was  ob- 
jected to  and  excluded.  In  this  we  do  not 
think  the  court  erred.  The  defendant  does 
not  In  any  manner  connect  himself  with  the 
parties  to  this  dispute.  His  only  defense  is 
that  the  land  ts  public  domain  of  the  United 
States.  No  estoppel  Is  pleaded  or  relied  up- 
on. Poynter  v.  Chipman,  8  Utah,  451,  32 
Pac.  690.  We  find  no  error  in  the  record, 
and  the  judgment  of  the  district  court  Is 
tuercrfore  aflBrmed. 

BAKTCH  and  MINER,  JJ.,  concur 


TOUNG  T.  SOHROEDER  et  al. 
(Supreme  Court  of  Utah.   June  4.  1891.) 
EzBCDTiox  Sale — Equitable  Relief. 
Vv^cre  land  worth  (26,000  is  sold  hi  sepa- 
rate Bales  to  satisfy  a  judgmuiit  of  $1,700,  and 
the  purohasera  are  the  attornoys  of  the  judg- 
ment creditor,  and  it  appears  that  they  directed 
the  land  to  be  sold  iu  such  parts  as  to  prevent 
its  brining  a  fair  price,  such  sales  may  be  set 
aside,  even  after  the  time  for  redemption  has 
ramred,  especially  where  they  have  assured  the 
judgmeot  debtor  that  the  statutory  period  for 
redemption  would  not  be  insisted  on. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Justice  George  W.  Bartch. 

Action  by  John  M.  Young  against  A  T. 
SchToeder  and  othem  Plaintiff  obtained  a 
decree^   Defendants  appeal  Affirmed. 

Jones  &  Scfaroeder,  tw  appeEaats.  W.  £L 
Dickson  and  WlUlanui  &  Van  Oatt^  tor  re- 
spondent 

HERRIITF.  O.  J.  This  action  vas  brought 
to  obtain  a  decree  of  the  court  adjudging 
certain  deeds  (mentioned  In  the  complaint, 
and  executed  tiie  United  States  mar- 
shal of  Utah  territory  pursuant  to  cotaln 
execation  sales  made  imder  a  Judgment  ob- 
tained In  the  third  district  court  by  Glark, 
sadredge  &  Oo.,  a  corporation,  against  John 
M.  Tonng,  the  plaintiff,  and  othm)  to  ba 
fiuudiflent,  and  that  the  plaintiff  be  p«mtt- 
ted  to  redeem  from  such  sales,  notwithstand- 
ing the  rtatutory  time  for  redemption  had 
expired,  and  that  defendants  be  required  to 
eonv^  ts  him  the  propoly  moiUoned  and 
described  in  said  deeds  and  complaint  This 
relief  waa  son^t  on  the  ground  of  gross 
inadequacy  of  the  price  obtained  at  such 
sales,  coupled  with  a  great  number  of  ir- 
regularities attending  the  sales,  which  led  to 
the  sacrifice  of  plaintiff's  propoty.  The  al- 
leged irregularities  are  eveclflcally  set  tcrth 
In  the  complaint  and  also  in  the  llndinga  of 
the  court  below.  Upon  the  filing  of  the  com- 
plaint the  d^endants  Btank  B.  Bt^diiens 
and  wife  made  a  satlaftwtory  setOement 
with  the  plaintiff,  uid  in  pursuance  tbowf 
oonreyed  to  him  aU  their  interests  in  the 


property  In  controreray,  and  the  suit  as  to 
these  defendants  was  thereupon  dismissed. 
After  that  the  defendants  Schroeder  and 
wife  filed  their  answ»,  and  a  trial  was  had, 
which  resulted  in  a  Judgment  and  decree  lb 
favor  of  plaintiff  substantially  as  prayed  for 
In  the  complaint  from  which  decree,  and  the 
order  denying  a  new  trial,  this  appeal  la 
prosecuted. 

The  flndlnga  of  fact  made  the  court 
below  are  very  full.  We  have  carefully  ex- 
amined tlie  record,  and  are  satisfied  that 
they  are  fully  sustained  by  the  evidence. 
From  these  findings  It  ai^iears  that  on  the 
9th  of  February,  1891,  Clark,  Eldredge  & 
Co.,  a  corporation,  commenced  an  action 
against  John  M.  Young  (the  plaintiff  herein), 
Henry  Goddard,  and  George  Qoddard  to  re- 
cover $1,640.61,  with  interest  from  January 
3,  1801.  That  afterwards  a  Judgment  by 
default  was  entered  against  the  plaintiff 
(John  M.  Toung)  on  March  6,  lffl)l,  for  $1.- 
673.36,  and  costs  amounting  to  $30.50,  said 
Judgment  bearing  interest  at  1  per  cent  per 
month.  That  Frank  B.  Stephens  and  A  T. 
Schroeder,  partners,  were  the  attorneys  for 
Clark,  Eldredge  &  Co.  In  said  action;  that 
the  plaintiff,  John  H.  Toung,  and  bis  sister, 
Lydla  T.  Merrill,  were  the  owners  in  fee,  as 
tenants  In  common,  of  all  of  that  part  of 
lot  2,  block  70,  Plat  A,  Salt  Lake  City  sai^ 
vey,  commencing  64%  feet  west  fro&i  the 
northeast  comer  of  said  lot  2,  thence  west 
61%  feet  thenoe  south  20  rods,  tbmce  east 
94%  feet,  thence  north  90%  feet,  thence  east 
81%  feet  thence  north  41%  feet  thence  west 
16%  feet  thence  north  148%  feet  thence 
west  48  feet  thence  north  ^%  feet  to  the 
place  of  beginning ;  and  also  lot  12  In  block 
8,  nve-Acre  Plat  A,  Big  Field  surroy,  in 
Salt  Lake  county,  Utah.  That  the  Utie  of 
the  plaintiff  and  Lydla  T.  Herrin  In  each  of 
said  properties  was  derived  from  the  last 
will  and  testament  of  John  Toung,  deceased, 
father  of  eald  John  M.  Toung  and  I^dla  T. 
Merrill,  and  was  subject  to  a  right  In 
Sarah  Milton  Toung  and  Ann  OUve  Toung  to 
receive  each  on^fonrth  of  the  Income  aris- 
ing from  said  pn^rtiea  during  tbrir  reiq)ec- 
tlve  lives.  That  the  irfaintlffB  Interest  In 
said  portion  of  lot  S  at  the  times  of  the 
sales  hereinafter  mentioned  was  worth  at 
least  tbe  sum  of  $2S,000,  and  his  Interest 
in  said  lot  12  was  worth  at  least  H.OOa 
(Hkere  Is  an  alley  extending  from  north  to 
sooth  inacttcally  through  the  center  of  sidd 
portion  fHf  said  lot  2.)  That  on  the  29th  day 
of  April,  1891,  an  e»cntl<m  was  tesued  in 
said  action  of  Clark,  Eldredge  &  Co.  to  the 
United  States  marshal,  directing  him  to  levy 
on  sufficient  personal  property  to  satisfy  said 
Judgment  &nd.  If  sufficient  personal  ptopet- 
ty  could  not  be  ftHind,  then  to  levy  on  tbe 
real  estate  belonging  to  the  defendants  in 
said  action;  and  the  marshal,  being  nnaUe 
to  find  any  personal  pn^erty  out  of  which  to 
satisfy  said  Judgment  did,  on  May  7,  1891, 
give  notice  that  he  attached  and  levied  «b 
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all  the  risbt,  title,  claim,  and  Interest  of  nid 
plaintiff  and  his  codefendants  in  said  action 
In  and  to  tliat  CH'taln  parcel  of  land  describ- 
ed as  beginning  101  feet  noitb  and  3t)^ 
feet  east  of  ttie  soutliwcst  corner  of  lot  2, 
block  70,  Plat  A,  Salt  Lake  City  survey,  run- 
ning tlience  east  15%  feet,  thouce  north  28 
feet,  thence  west  151^  feet,  thence  south  28 
feet,  to  the  place  of  begUining;  and  also  on 
that  part  of  the  same  lot  described  as  bo- 
ginuing  32.^^  feet  Vfest  from  the  southc.ist 
comer  of  said  lot,  running  thence  west  38 
feet,  thence  north  OS'^  feet,  thence  east  .TS 
feet,  thence  south  QS\s  feet,  to  the  place  of 
begioulng;  and  also  on  a  part  of  lot  12, 
block  8,  Five-Acre  Plat  A,  Big  Field  survey. 
That  part  of  said  lot  2  secondly  described 
In  said  notice  hes  on  the  cast  side  of  said  al- 
loy, while  that  portion  firstly  described  in 
the  notice  lies  on  the  west  side.  This  last- 
mentioned  portion  was  carved  out  of  the 
heart  of  that  portion  of  said  lot  2  owned  as 
aforesaid  by  plaintiff  and  his  sister,  and  there 
was  no  means  of  Ingress  to  or  egress  from 
this  portion  so  carved  out  of  the  larger  tract. 
That  the  marshal,  by  his  return,  dated  July 
2o,  ISOl,  certified  that  under  said  writ  he  had 
sold  the  property  described  in  the  notice  to 
John  Clark,  and,  deducting  his  commissions 
and  expenses  of  sale,  paid  the  balauce  real- 
ized upon  said  sale,  viz.  $962.3Q,  to  the  attor- 
neys of  Clark,  Eldredge  &  Co..  and  further 
returned  that  there  was  still  due  and  unpaid 
on  Bald  judgment  the  sum  of  ?SS6.90.  (The 
John  Clark  mentioned  In  the  return  was  a 
director  and  the  prlucliial  stockholder  of 
Chirk.  Eldredge  &  Co.)  On  July  28,  1801, 
an  alias  execution  issued  from  the  said  court 
in  said  action  for  the  full  sum  of  ?1,C73.36 
and  $30.00  costs,  directed  to  said  marshal,  and 
thereafter  the  marshal  made  return  thereon 
to  said  court  that  he  had  levied  on  all  the 
right,  title,  claim,  and  interest  of  said  plain- 
tiff and  his  Godefendants  In  said  action  in 
and  to  that  certain  parcel  of  land  described 
as  beginning  64%  feet  west  of  the  northeast 
comer  of  said  lot  2,  running  thence  west 
4r»%  feet,  thence  south  20  rods,  thence  east 
78%  feet,  thence  north  90%  feet,  thence  east 
3H4  feet,  thence  north  41%  feet,  thence 
v.»t  16%  feet,  thence  north  148%  feet, 
thence  west  48  feet,  thence  north  40%  feet, 
to  the  place  of  beginning;  and  certified  by 
said  return  that  he  had  sold  all  the  premises 
last  described  to  the  said  Frank  B.  Steph- 
ens and  A.  T.  Schroeder  for  the  sum  of 
$828.70;  and  further  certified  that  the  judg- 
ment obtained  by  said  corporation  iras  still 
unsatisfied  to  the  extent  of  $100.  (The  mar- 
shal's return  was  erroneooa  in  this:  that  the 
true  balance  was  less  than  |26.)  On  the 
30th  of  September,  1891,  said  marshal  made 
a  further  return  to  said  last-mentioned  writ, 
in  which  he  certified  that  on  September  30, 
1891,  be  sold  all  of  lot  12,  block  8,  Five-Acre 
V]Rt  A.  Big  Field  surrey,  situate  In  Salt 
Lake  county,  and  also  all  that  certain  parcel 
of  land  described  as  beginning  39  feet  eapt 


and  81  feet  north  of  the  sonthwest  comer 
of  said  lot  2,  running  thence  north  209  feet, 
thence  east  16%  feet,  thence  south  200  feet, 
thence  west  1G%  feet,  to  the  place  of  begin- 
ning, to  said  Frank  B.  Stephens  and  A.  T. 
Schroeder,  for  the  sum  of  $13(!;  and  that,  de- 
ducting tbo  costs  and  expenses  of  said  last 
levy,  amounting  to  $30,  paid  tbe  balance, 
$10C,  to  the  attorneys  of  said  Clark,  El- 
dredge &  Co.,  and  returned  said  writ  fully 
eaUsfled.  All  of  that  part  of  lot  2  firstly  de- 
scribed In  this  statement,  a  plat  of  which  ap- 
pears in  the  record,  constitutes  a  single  par- 
cel of  land,  and  should  be  regarded  and 
treated  as  such,  and  not  as  being  divided 
nto  separate  lots  or  parcels;  and  each  and 
svei*y  parcel  of  said  lot  2,  block  70,  Plat  A, 
so  sold  under  said  several  writs  of  execution, 
was  a  part  and  portion  of  that  part  of  said 
lot  2  which  the  said  John  M.  Young  derived 
title  to  under  the  will  of  John  Young,  de- 
ceased, as  aforesaid. 

It  furth^  appears  that  said  Stephens  fur- 
nished the  marshal,  from  time  to  time,  with 
a  description  of  the  property  to  be  levied 
upon  and  sold  under  said  expcutioiis,  and 
that  the  officer  did  levy  and  sell,  from  time 
to  time,  according  to  the  descriptions  fur- 
altihed  him  by  said  Stephens.  That  the  prop- 
erty so  sold  to  said  Clark  was  afterwards, 
and  prior  to  the  commencement  of  this  ac- 
tion, conveyed  by  Clark  by  quitclaim  deed  to 
said  Stephens  &  Schroeder,  and  that  the  same 
was  bid  in  by  said  Stephens  for  said  Clark. 
That  the  other  portions  of  said  lot  2,  sold  un- 
der said  several  executions,  and  said  lot  12, 
were  bid  In  at  said  sales  by  Stephens  f<»-  him- 
self and  Scluroeder,  and  tliat  at  none  of  said 
sales  was  there  any  other  bidder  than  Ste- 
phens, nor  was  either  of  said  sales  attended 
by  any  person  other  than  Stephens  and  the 
ofllcer  conducting  the  sales.  At  tlie  time  tlie 
last  of  these  soles  was  made,  to  wit,  on  30th 
September,  1891,  the  imlance  due  Clark,  El- 
dredge &  Co.  on  said  judgment  amounted  to 
$25.57,  and  no  more,  while  the  property  of 
the  plaintiff  was  sold  for  $130  at  such  sale, 
$106  of  which  was  by  the  marslial  paid  to 
Stephens  &  Schroeder,  no  part  of  which  was 
ever  accounted  for  to  plaintiff.  It  further  ap- 
pears that  after  said  several  sales  had  been 
made,  and  before  the  time  for  redemption 
had  expired,  Stephens  informed  the  plaintiff 
that  the  statutory  time  for  redemption  would 
not  be  insisted  upon;  that  tbe  plaintiff,  be- 
lieving and  relying  upon  such  promise  and 
assurance,  allowed  the  period  for  redemption 
to  elapse  without  redeeming  any  of  said 
property  from  said  sales,  and  that  marshal's 
deeds  were  given  to  the  purchasers  at  said 
sales  in  pursuance  of  the  statute  In  such  cases 
made  and  provided.  It  further  api»ears  that 
said  lot  12  had  I>een  sold  for  taxes  for  the 
year  1890,  and  also  for  the  year  1891,  and 
that  In  the  month  of  April,  1892,  after  Schroe- 
der had  obtained  the  marshal's  deed  for  said 
lot  12.  be  was  informed  that  the  plaintiff  was 
about  to  redeem  said  lot  12  from  both  of  said 
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tax  sales,  and  that  he  ^ell  unaerstood  at  the 
time  that  plaintiff  was  unaware  of  the  fact 
that  said  lot  12  had  been  sold  under  execu- 
tion; nevertheless  he  permitted  the  plaintiff 
to  redeem  said  propertj'  from  said  tax  salea, 
and  purposely  concealed  from  him  the  fact 
that  aald  property  had  been  so  sold  under 
execution,  and  that  he  and  his  partner,  Ste- 
phens, then  held  the  marshal's  deed  therefor. 
It  further  appears  from  the  reeoi-d  that  It 
was  the  deslg:n  and  purpose  of  Stepliens  & 
Sehroeder  at  the  outset  to  exhaust,  If  possi- 
ble, all  of  the  property  of  plaintiff,  of  what- 
ever nature  or  description,  regardle^  of  its 
value,  under  said  several  executions,  and 
that  they  in  fact  accomplished  that  purpose. 
Prior  to  the  commencement  of  this  action, 
plaintiff  offered  to  pay  to  Stephens  &  Schroe- 
der  tlie  full  amount  of  the  Clark,  Eldredge  & 
Co.  judgment,  together  with  the  Interest 
thereon  at  the  rate  of  1  per  cent  per  month, 
to  compensate  Stephens  &  Schroedo:  liberally 
for  all  Bervlces  and  trouble  that  they  had  ren- 
dered or  been  put  to  in  the  premises,  to  repay 
all  or  any  advances  which  they,  or  either  of 
them,  might  have  made  on  account  of  the 
property,  with  Interest  thereon,  and,  In  addi- 
tion, to  give  thein  a  bonus  of  $1,000  If  they 
would  reconvey  said  properties  to  plaintiff, 
which  offer  they  decUned  and  refused  to  ac- 
cept. Such,  in  brief,  is  the  history  of  the 
transaction  by  which  the  plaintiff  was 
ati-ipped  of  all  his  possessions,  and  his  prop- 
erty, worth  at  the  time  $26,000  or  more,  was 
taken  to  satisfy  a  judgment  of  about  $1,700. 
An  additioual  feature  of  the  transaction  la 
that  Stephens  &  Schroeder  were  members  of 
the  bar,  attorneys  for  the  Judgment  creditors, 
who  tlius,  under  the  forms  of  law  and  the 
processes  of  the  court,  sought  to  enrich  them- 
selves without  any  consideration  for  the 
rights  of  the  Judgment  delJtor,  and  who  pro- 
ceeded in  disregard  of  the  injustice  and  op- 
pression to  whk'li  he  was  tliorcby  subjected. 

It  Is  this  transaction  which  appellants  ask 
this  court  to  approve.  We  find  ourselves  un- 
able to  yield  to  the  appeal.  "We  may  say, 
with  tile  supreme  court  of  the  United  States 
in  the  case  of  Byers  v.  Surget,  infra:  "It 
seems  pertinent  here  to  Inquire  under  what 
system  of  clvU  polity,  \mder  what  code  of 
law  or  ethics,  a  transaction  like  that  dis- 
closed by  the  record  In  this  case  can  be  ex- 
cused, or  even  palliated."  It  la  insisted  by 
appellants  tliat  mere  Inadequacy  of  price, 
however  ctoss,  will  not  authoiize  the  courts 
to  set  aside  a  judicial  sale.  The  general  rule 
undoubtedly  Is  that  mere  Inadequacy  of  piice, 
alone,  does  not  authorize  the  disturbance  of 
such  a  sale;  but  we  are  not  prepared  to  sanc- 
tion the  unqualified  statement  of  the  rule  as 
put  by  appellants'  counsel.  If  the  inade- 
(juacy  is  so  gi-oss  as  at  once  to  shock  the  con- 
science of  all  fair  and  Impartial  minds.  If  the 
sacrifice  Is  such  that  every  honest  man  would 
hesitate  to  take  advantage  of  it,  it  may  well 
be  doubted  whether  every  such  case  would 
be  bey<md  the  power  of  a  court  of  equity  to 


relieve  a^lnst  In  Byers  t.  Surget,  19  How. 
303,  it  is  said  on  page  311:  "To  meet  the  ob- 
jection made  to  the  sale  in  this  case,  founded 
upon  the  inadequacy  of  the  price  for  whldi 
the  land  was  sold.  It  is  Insisted  that  the  in- 
adequacy of  consideration  simply  cannot 
amount  to  proof  of  fraud.  TMs  position,  how- 
ever, is  scarcely  reconcilable  with  the  quali- 
fication annexed  to  It  by  the  courts,  viz.  un- 
less such  Inadequacy  be  so  gross  as  to  shock 
the  conscience;  for  this  qualification  implies 
necessarily  the  affirmation  that,  If  the  inade- 
quacy be  of  a  nature  so  gross  as  to  shock  the 
conscience,  It  will  amount  to  proof  of  fraud." 
In  the  case  of  Butler  t.  Haskell,  4  Desaus. 
Eq.  651,  the  chancellor  says:  "I  consider  the 
result  of  the  great  body  of  the  cases  to  be 
that,  wherever  the  court  perceives  that  a  sale 
of  property  has  been  made  at  a  gi'ossly  inade- 
quate price,  such  as  would  aUock  a  correct 
mind,  tills  Inadequacy  furnishes  a  strong, 
and,  in  general,  a  conclusive,  presumption, 
though  there  be  no  direct  proof  of  fraud,  that 
an  undue  advantage  has  been  taken  of  the 
Ignorance,  weakness,  or  the  distress  or  ne- 
cessity of  file  vendor;  and  this  imposes  on  the 
purchaser  a  necessity  to  remove  this  violent 
presumption  by  the  clearest  evidence  of  fair- 
ness of  his  conduct"  In  Graffam  v.  Burgess, 
117  U.  S.  192.  6  Sup.  Ot  686,  the  supreme 
court  of  the  United  States  says:  "From  the 
cases  here  tntod  we  may  draw  the  general 
conclusion  that.  If  tbe  Inadequacy  of  price  Is 
so  gross  as  to  shock  the  conscience,  or  If,  in 
addition  to  grass  inadequacy,  the  purchaser 
has  been  guilty  of  any  unfiUrucss,  or  has 
taken  any  undue  advantjige,  or  if  the  owner 
of  the  property  or  party  interested  has  been 
for  any  other  rcasou  misled  or  surprised, 
then  the  sale  will  be  regarded  as  fraudulent 
and  void,  or  the  party  Injured  will  be  per- 
mitted to  redeem  the  property  sold.  Great 
Inadequacy  requires  only  slight  circumstances 
of  unfairness  In  the  conduct  of  the  party  ben- 
efited by  the  sale  to  raise  the  presumption  of 
fraud."  All  the  cases  unite  in  the  doctrine 
that  on  gross  Inadequacy  of  price,  couplcil 
with  irregularities  attending  the  sale,  esi>e- 
elally  where  such  Irregidarlties  are  not  mere- 
ly formal  and  technical,  but  such  as  have  a 
direct  tendency  to  prevent  the  realizing  of  a 
fair  price  for  the  property  sold,  and  are  at- 
tributnble  to  the  purchaser  at  the  sale.  It  Is 
the  duty  of  the  courts  to  set  the  sale  aside, 
unless  the  complaining  party  Is  estopped  by 
his  own  laches.  Chamblee  v.  Tarbox,  84  Am. 
Dec.  614;  Howell  v.  Baker.  4  Johns.  Ch.  119; 
Xesbitt  V.  Dallam,  28  Am.  Doc.  230;  Morris  v. 
Uobey,  73  111.  462;  Byers  v.  Surget,  19  How. 
303;  Gruffam  v.  Burgess,  117  U.  S.  ISO,  6 
Sup.  Ct  6S6. 

This  is  not  a  case  which  rests  on  mere 
inadequacy  of  price  alone,  but  one  where  the 
sales  complaiiuHl  of  were  attended  by  such 
substantial  Irregularities  as  must  have  pre- 
vented a  sale  at  a  fair  sum.  For  Instance, 
one  of  the  parcels  of  said  lot  2,  levied  upon 
and  Bold  imder  the  first  execution,  is  de- 
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acrtbed  as  banning  101  feet  nnib  and 
39%  feet  east  of  the  Bonthweat  e«iier  at 
said  lot  2.  thence  east  15%  fcot,  north  28 
feet,  west  15%  feet,  and  south  28  feet  to  the 
beglnnlntr-  Reference  to  the  plat  in  evi- 
dence shows  that  the  property  thus  de- 
scribed la  a  portion  of  that  port  of  lot  2  to 
which  plaintiff  and  bla  cdster  derived  title 
fliron^  the  will  of  their  deceased  father, 
as  before  stated,  and  la  Included  within  the 
exterior  boundaries  of  that  pwtlon  thereof 
riiown  bjr  the  rccwd  to  have  been  at  that 
time  leased  to  one  Gebhardt  The  purchnscr 
of  the  part  thus  levied  on  and  add  by  the 
marshal  acquired  a  piece  of  land  having  no 
means  of  access  to  It.  It  Is  needless  to  say 
that  such  a  transaction  must  necessarily  re- 
sult in  a  sacrifice  of  the  property.  Again, 
in  the  sales  made  under  the  aeveral  execa- 
tlona  of  irartlons  of  said  lot  2  it  apRcars  that 
In  eacb  Instance  the  levy  wns  upon  and  the 
sale  of  all  the  plaintiff's  right,  title,  and  In- 
tvest  In  a  apedflc  part  of  the  portion  of 
said  lot  2  so  owned  by  him  and  his  sisto', 
Lydla  T.  Merrill  This  Is  also  an  Irregularis 
that  renders  the  sale  voidable,  If  not  void; 
the  necessary  tendency  of  a  sale  under  such 
a  levy  being  to  dt^reciate  the  value  of  the 
property  sold.  In  Freeman  on  Cotenancy 
and  Partition  (section  216),  under  the  head- 
ing of  '^Conveyance  of  Fart  under  Execu- 
tion," it  Is  said:  "We  have  already  seen  that 
the  decIaionB  determining  the  effect  of  a 
ctmvf^ance  made  by  a  cotenant,  and  pur- 
porting to  convey  bla  Interest  in  some  spcd- 
fled  parcel,  are  very  inharmonious.  The  rea- 
sons which  exist  in  the  case  of  a  voluntary 
are  somewhat  different  fn>m  those  accom- 
pauTlng  an  Involuntary  ccmveyance.  The 
purchase  of  the  gmnbff's  Interest  In  a  speci- 
fied pared  Is,  in  effect;  a  wager  that  such 
pared  will  be  set  off  to  him  on  jiartlticai, 
OP  otberwiae  confirmed  to  him  by  the  other 
cotenonts.  Still,  if  emA  circumstances  ex- 
ist that  the  f^ntrar  sees  fit  to  mak^  and 
the  grantee  to  acc^t,  a  conveyance  which 
may,  in  the  event  of  an  imfovorable  parti- 
tion, oonv^  nothing,  we  can  see  no  valid  rea- 
son for  denying  the  utmost  effect  to  the  deed 
which  it  can  be  given,  con^tenHy  with  the 
rights  of  the  other  cotHiants.  But  In  the 
case  of  an  Invdnntary  transfer  of  property 
the  Intnest  of  the  person  whose  estate  is 
to  be  divested  by  oompolslon  ought  to  be 
carefully  considered  and  Jealously  guarded. 
It  an  <^oer  may  lawfully  levy  on  a  spedflo 
parcel  and  subject  It  to  fcHrced  sale,  he  may 
(hereby  sacrifice  the  property  of  the  defend- 
ant, for  few  persons  would  be  found  willing 
to  bid  tor  that  which,  when  purchased,  oim- 
slsted  of  a  mere  contingent  interest,— an  In- 
terest which  the  other  cotenanta  were  not 
bound  to  notice,  and  which  might  be  finally 
lost  upon  a  partItl<Hi  of  the  common  property, 
^nce  the  rule,  supported  1^  a  decided  pre- 
ponderance of  the  authorttips,  Is  that  the 
levy  and  sale  of  the  debtee's  Interest  In 
a  vedflc  part  of  the  lands  cannot  be  sus- 


tained.** See,  also,  Starr  v.  Leavltt,  2  Conn. 
243;  Smith  v.  Benson,  9  Tt  138,  and  the 
cases  cited  in.  note  to  Smith  v.  Hnntotm 
mi.  Sup.)  24  N.  E.  971]  28  Am.  St.  Bep.  6S1. 
The  rights  of  the  cotenanta  of  the  Judgment 
are  not  affected  by  the  sale.  In  proceed- 
ings Instituted  by  them  for  partition  of  the 
common  propaty  they  con  ignore  the  same, 
and  the  result  of  the  partition  may  be  to 
deprive  the  purchaser  at  such  Judicial  sale 
of  that  which  he  bid  and  paid  for.  Such 
being  the  hazard  which  the  purchaser  must 
necessarily  take,  It  la  not  reasonable  to  sup- 
pose that  any  one  would  bid  a  fair  price  for 
the  propa-ty.  The  wisdom  of  the  rule  an- 
nounced in  the  cases  Just  cited  are  exempli- 
fied the  facta  of  this  case.  That  part  of 
lot  2  in  controversy  is  but  94%  feet  In  width 
east  and  west  It  Is  cut  through  the  center 
from  north  to  south  by  an  alleyway,  and 
the  record  disdosea  that  It  could  be  most 
equitably  divided  between  the  cotenanta,  the 
plaintiff  and  his  sister,  by  allottli^  to  one 
all  of  that  part  lying  on  the  east,  and  to 
the  other  all  that  lying  on  the  west,  of  the  al- 
ley. But  it  will  be  remembered  that  un- 
der the  first  execution  Issued  on  the  Clark, 
Eldredge  &  Ca  Judgment  the  marshal  levied 
on  and  sold  two  parcels  of  aald  lot  2,  one 
of  which  lies  on  the  east  side  of  the  alley 
and  the  ottux  near  the  center  of  that  por- 
tion situate  on  tiie  west  side.  Now,  if  I^rdla 
Y.  Mwrill,  the  cotenant  of  the  plaintiff,  or 
tiioae  claiming  under  her,  should  commence 
suit  tar  partition,  It  would  be  found  Imprac- 
ticable to  make  sudi  a  division  of  the  prop- 
erty as  she  or  they  would  be  entitled  to  with- 
out Ignoring  one  or  the  other  of  these  sales. 
The  court  called  upon  to  make  partition 
would  be  constrained  to  igaore  such  sales, 
oj-  at  leaat  one  of  them.  Moreover,  at  the 
time  the  last  sale  was  made  under  the  ex- 
ecutiona  mentioned,  tlie  balance  remaining 
unpaid  aa.  the  Clark,  Eldredge  &  Co.  Judg- 
moit  amounted  to  1(25.57,  and  no  more,  yet 
the  oflicer  levied  upon  and  sold  property  of 
Young  to  satUfy  an  alleged  balance  of  91SC. 
and,  after  deducting  his  fees,  expoises,  and 
commlsBluns  ther^rom,  paid  the  balance, 
910G,  to  Stephens  &  Schroedo-,  who  ratalned 
the  same  ever  after.  This  waa  not  an  Ir- 
regularity mwdy,  such  as  would  render  the 
sale  voidable,  but,  the  levy  and  sale  being 
excessive,  the  sale  was  abscdutely  void. 
Olldden  V.  Chase,  SO  Am.  Dec.  000 ;  Patter- 
eon  V.  Caracal,  13  Am.  Dec.  208;  Hastings 
V.  Johnson,  1  Ncv.  818.  It  will  be  obswved 
that  the  ptwchasers  at  all  the  »ecution  sales 
comidained  of  except  the  first  wore  the  at- 
tomi^s  for  the  Judgment  credltcar;  that  to 
the  extent  of  furnishing  the  officer  with  the 
descriptions  of  the  pn^^erty  to  be  levied  on 
and  sold  hy  falm  undw  the  executions,  they 
directed  and  controlled  the  processes  of  the 
court,  and  directed  and  required  the  t^cer 
to  levy  upon  and  sell  the  property  In  such 
parcels  as  rendered  it  Impossible  to  reiUlzi' 
at  the  sales  a  fair  price  therefor^  A  puri 
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chaae  hy  an  aftomey  tor  hlB  own  benefit  at  - 
a  sale  over  vrhlcix  he  has  excarcteed  an^  direc- 
tion or  control  should  always  be  doaely  scm- 
tinised  by  the  court  In  Jones  t.  Martin, 
80  Am.  Dec.  Gil,  speaking  of  such  purchases, 
the  court  says:  "Public  policy  and  the  anal- 
ogies of  the  Inw  require  that  they  Bhould 
be  ccmaidered  per  se  as  in  the  twUlght  be- 
tween legal  fraud  and  fairness,  and  should 
be  deemed  fraudulent,  ae  In  trust  for  the 
debtor,  upon  slight  additional  fiicts."  See 
Howell  T.  Baker,  4  Johns.  Ch.  117;  By&a 
T.  Snrget,  19  How.  SOS.  And  where,  as  in 
this  case,  the  attorneys,  who  became  pur- 
chasers, have  so  directed  and  contrcdled  the 
officer  charged  with  the  duty  of  executing 
the  writ  as  to  lead  to  a  sacrifice  of  the  debt- 
or'B  propwty,  the  court  will  not  hesitate  to 
grant  relief. 

It  Is  contended  by  the  appellants  that  re- 
lief cannot  be  granted  in  this  case,  because 
the  statutory  period  for  redemption  had  ex- 
pired beffve  this  suit  was  brought  The 
cases  ore  by  no  means  rare  whore  a  court  of 
ecpiity  has  interfered  to  set  aside  a  sale  af- 
ter the  time  for  redemption  has  expired, 
such  sate  having  been  attended  by  Irregn- 
laritles,  and  haring  resulted  In  a  gross  sacri- 
fice of  the  Judgment  debtor's  prop«ty.  Mor- 
ris T.  Bobey,  78  IlL  402;  Blight's  Heirs  r. 
Tobln.  18  Am.  Dec.  219;  Bnllm  t.  Dawson, 
<ni.  Sup.)  29  X.  E.  1U3S;  OrafiTam  t.  Bur- 
gcss,  117  U.  S.  180,  6  Sup.  Ct.  080.  We  may 
add  that  It  appears  from  the  recwd  that  tiie 
plaintiff  was  assured  by  Mr.  Stephens,  be- 
fore the  period  for  redemption  had  expired, 
that  the  statutory  period  would  not  be  in- 
sisted upon;  and  it  comes  with  bad  grace 
from  the  defendant  now  to  urge  that  the 
plaintiff  should  be  estopped  by  the  fact  that 
he  relied  nptm  that  {Hwmlse.  It  is  tme  that 
this  assurance  was  glTen,  not  by  defendant 
Schroeder,  but  by  his  partner*  Stephens. 
Th^,  howero-,  were  acUng  in  concert,  en- 
gaged in  &  Joint  venture,  and  all  the  acts 
and  declaratlona  of  St^hens  In  connection 
with  the  sales  and  purchases  In  question 
were,  under  the  circumstances  disclosed  by 
this  record,  binding  upon  the  defendant 
Schroeder.  Blight's  Heirs  T.  Tobin,  18  Am. 
Dec.  219. 

We  have  made  a  careful  examination  of 
the  record  in  connection  with  fha  numerous 
errors  assigned  on  the  part  of  the  appellants, 
and  hare  been  unable  to  find  any  error  ix^Ich 
would  call  for  a  rerersal  of  the  decree  of 
tho  court  bdow.  The  fact  tiiat  there  was  a 
gross  sacrifice  of  the  Judgment  debtor's  prop- 
erty at  these  sales  Is  proved  beyond  contro- 
versy. In  the  same  manner  it  Is  established 
that  these  sales  w€xe  attended  1^  many  and 
serious  irregularities,  tor  which  the  parties 
claimiDg  through  these  sales  were  dlrecdy 
responsible.  Where  such  facta  are  deuly 
established  by  the  evidence,  and  a  decree  Is 
pronounced  permitting  redemption  on  an 
equitable  basis,  it  will  not  be  disturbed  be* 
cause  of  any  tedinlcal  errors  in  the  trial  €t 


'tiie  case.  Let  the  (vder  and  decree  appealed 
from  be  affirmed. 

MINBB  and  SMITH,  3J.,  ctHUrnr. 


BBNSON  V.  ANDEItSOX  et  at 
(Supreme  Court  of  Utah.  Jane  T,  1884.) 

JCUGVENT— BqOIVABLB  RbLIBF. 

1.  Equity  will  review  a  decree  of  the  pro- 
bate court,  where  the  same  hni  been  obtained 
by  fraud  and  mistalie  that  has  worltcd  a  posi- 
tive injustice. 

2.  Where  it  appears  that  the  probate  court 
awarded  an  intestate's  entire  estate  to  his  broth- 
er, when  he  left  a  wife  surviving  hiuL  and 
that  the  wite  was  an  old  woman,  who  had  veiy 
little  understanding  of  the  KngllBh  langunRe, 
it  is  suHicicntiy  shown  that  the  conrt  either  la- 
bored auder  a  mistake,  tw  was  f  raudulwitly  im- 
posed upon. 

Appeal  imm  district  court,  Weber  county; 
before  Justice  James  A.  Mlnw. 

Action  by  Sophia  Y.  BensMi  against  Nich- 
olas Anderson  and  others  to  quiet  title.  De- 
fendants obtained  a  doci-ee.  Plaintiff  ap< 
peals.  Reversed. 

Moloney  &  Perkins,  for  appollnnt  B.  H. 
Jones  and  Kimball  &  Allison,  for  respond- 
ents. 

smith;  J.  This  was  an  action,  bronght 
originally  In  the  district  court  to  set  aside 
certain  proceedings  in  the  probate  court  of 
Box  Elder  county,  and  praying  that  plain- 
tiff's title  be  quieted  to  co-tain  lauds  wblch 
are  in  h^  possesion.  The  rocorH  discloses 
tibat  the  case  was  tried  before  J.  B.  Barton, 
referee,  who  filed  findings  of  fact  and  con- 
clusions of  law,  upon  which  a  decree  was 
entered  dismissing  plaintlfTs  blU.  The  evl* 
denoe  is  befwe  ua,  and  shows  the  following 
state  of  facts:  About  the  year  1864  the 
plaintiff  was  the  wlt&  of  one  Valoitlne  Val- 
en  tin  sen,  and  at  that  time,  with  her  husband, 
entered  upon  and  took  possesdrai  of  the  land 
in  dispute,  the  same  being  then  public  land 
of  the  United  Stotes.  SubseqoMitly  Val«i- 
tlnsen  died,  and  later  ttie  plaintiff  married 
Bengt  A.'  Benson,  and  oontinned  to  live  on 
and  cultivate  this  land.  In  1880  one  Alice 
Bosenbaum,— having  obtained  the  govern- 
ment title  to  the  land  in  ctntrovcrsy,— by 
a  sufficient  deed,  conveyed  It  to  the  hnsband 
of  plaintiff,  Bengt  A.  Benson.  On  August  27, 
188B,  Bengt  A.  Benson  died,  leaving  personal 
property  and  the  land  in  qneatiai  as  bis  es- 
tate. Defendant  Kephl  P.  Anderson  was  ap- 
pointed  administrator  of  the  estate  of  Beor 
son.  Snch  proceedings  were  th^  had  In  the 
probate  court  that  on  April  IS,  1890,  a  de- 
cree of  distribution  was  made,  dlstribating 
the  entire  estate,  including  the  land  in  con- 
troverey,  to  the  defendant  Nkdx^  Ander- 
son, and  dlBtnhMittng  the  plaintiff  entlr^. 
Nichfrias  Andoson,  it  is  conceded,  was  a 
toother  of  Benson,  deceased.  Tb»  plaintiff 
had  notice  of  all  proceedings  in  th«  probate 
cmitt  No  appeal  was  ta^en  from  the  de- 
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tree  of  dlBtribatlon,  and  tb«  time  tor  appeal 
had  expired  when  this  salt  was  brought 
DnriDg  all  of  said  proceedings,  and  up  to  the 
present  time,  plaintiff  waa  lirlng  on  the  land 
in  dispute,  eultlvating  it,  and  claiming  to  own 
It  It  further  appears  that  the  plaintiff  is  an 
old  Danish  woman,  who  haa  a  vtxy  poor 
Imowledge  or  understanding  of  th»  EnglLsh 
language;  that  the  probate  proceedings  were 
in  English;  that  she  depended  wholly  on 
otliers  for  Infonnatkm  as  to  h^  rights,  and 
the  proceedings  In  the  probate  court.  It 
was  Insisted  bj  plaintiff  that  she  paid  Rosen- 
baum  tor  the  land,  though,  as  to  this,  there 
was  a  oonflict  In.  the  testlmour.  The  ref- 
eree, as  conclusions  of  law,  found  that  Nicho- 
las Anderson  was  the  owner  In  fee  simple  of 
aU  the  land,  and  ttiat  plalnturs  bill  alioiild 
be  dismissed. 

It  is  dlfilcult  for  us  to  see  Joat  bow  such 
a  conclusion  was  reached,  on  the  facts  found. 
There  la  no  question,  In.  our  opinion,  but  that 
the  district  court,  sitting  as  a  court  of  chan- 
cfvy,  had  power  to  review  a  decree  of  the 
probate  court,  where  the  same  had  been  ob- 
tained by  fraud  or  mistake  that  had  worked 
a  poaitlTe  Injustice.  See  Pom.  £q.  Jur.  S 
919,  and  cases  cited  In  note.  There  is  no 
dispute  but  that  Bengt  A.  Benson  died  with- 
out Issue.  It  Is  racpressly  found  that  plain- 
tiff la  his  widow.  The  defendant  Nicholas 
Anderson,  it  appears,  Is  a  brother  of  the  de- 
ceased, although  that  fact  is  not  expressly 
found.  If  it  be  true  that  Anderson  is  the 
brother  of  deceased,  then  plaintiff  Is  enti- 
tled to  one-half  of  the  estate,  and  Anderson 
the  other  half.  Comp.  Laws  Utah,  |  2741, 
Bubsec.  2.  The  failure  to  follow  the  plain 
command  of  the  statute  just  dted  is  vay 
persuastre  evidence  that  the  probate  court. 
In  making  Its  decree  of  distribution,  was 
laboring  under  a  mistake  as  to  the  facts  or 
the  law  of  the  case,  or  was  fraudulently  Im- 
posed upon.  It  was  soggested  In  argument 
that  the  order  and  decree  could  be  accounted 
for  on,  the  ground  that  plaintiff  was  a  polyg' 
a  mom  wife  of  Boison,  but  the  findings  of 
the  referee  negative  this  Idea,  for  It  Is  foimi... 
as  a  fact  that  plaintiff  married  Benson. 
There  is  no  hint  that  the  marriage  was  not 
a  valid  one.  Plaintiff  was  at  the  time  com- 
petent to  marry,  and  there  Is  no  pretense  but 
that  BensOTi  was.  Upon  the  Acts,  as  found, 
we  must  hold  that  plaintiff  was  Benson's 
lawful  wife,  and  Is  his  widow.  We  have  no 
doubt,  however,  that  ttie  probate  court  was 
laboring  under  some  such  mistake;  and, 
whatever  the  mistake  was,  it  was  of  a  vital 
characto*,  as  it  effectually  deprived  plaintiff 
of  the  home  where  she  had  lived  for  30 
years,  and  gave  the  entire  estate,  both  real 
and  personal,  to  the  brother  of  the  deoeesed. 
We  do  not  ftel  that  we  can  give  our  sanc- 
tion to  such  a  proceeding.  This  the  Judg- 
ment below  did.  We  do  not  intend  to  de- 
clare that  a  party  to  a  probate  proceeding 
sit  by  when  an  erroneous  decree  Is 
entered  against  him.  and  neidlg^tly  po^ 
Y.a7F.no.4— 17 


I  mSt  the  time  for  appeid  to  expiry  and  de< 
pend  on  a  UU  In  equity  to  correct  It  But  la 
this  case  sufficient  excuse  is  shown  for  the 
failure  to  appeal,  and  no  such  neglect  is 
shown  In  this  case  as  ought  to  deprive  the 
plaintiff  of  relief. 

Some  question  ts  made  as  to  the  right  of 
appellant  to  be  heard  In  this  court  but  all 
these  questions  have  been  passed  upon  on 
the  motions  to  dismiss  the  appeal,  and  we  do 
not  deem  it  necessary  to  refer  to  them  again. 

We  do  not  deem  It  necessary  to  direct  a  re- 
trial of  the  case  In  the  court  below,  but,  up- 
on the  evidence  before  us,  it  Is  apparent  that 
we  can  direct  the  court  below  to  enter  a 
Judgment  that  will  be  Just  to  both  parties. 
It  is  therefore  ordered  that  the  cause  be 
remanded  to  the  district  court  with  direc- 
tions to  set  aside  the  decree  of  distribution 
made  by  the  probate  court  of  Box  Elder 
county,  and  that  the  district  court  enter  a 
decree  awarding  one-holf  of  the  entire  es- 
tate of  Bengt  A.  Benson  to  plaintiff,  and  one- 
half  to  defendant  Nicholas  Anderson,  and  to 
Include  the  dwelling  of  plalntlfl  in  the  one- 
half  awarded  to  her;  and  the  district  court 
la  directed  to  take  any  proof  It  may  deem 
necessary  to  enable  It  to  make  a  Jnst  and 
equitable  division  of  said  estate. 

MERBITT.  0.  J.,  and  BABTCH,  X,  con- 
cur. 


BETEE  et  al.  v.  SUN  FOUNDBT  A  MAGH. 
CO.  et  al. 

(Snpreme  Court  of  Utah.  June  7. 1891.) 
Odakantt  bt  OrFioBH  or  Cobpohatioh. 
The  treasurer  of  a  corpcHration  wrote  a 
letter  accepting,  for  the  corporation,  plalDtlff^a 
offer  to  sell  certain  propertr  at  a  spedfied 
price,  in  which  letter  he  said,  "I  will  ffuaraaty 
you  the  money  between  30  and  40  daya"  fiela, 
tliat  this  language  was  only  an  assurance  that 
the  company  would  pay  during  that  time,  and 
aot  a  personal  guaranty  of  payment. 

Appeal  from  district  court  Utah  county; 
before  Justice  H.  W.  Smith. 

Action  by  L.  E.  Rlter  and  W.  Q.  Van 
Home  against  the  Sun  Foundry  &  Machine 
Company  and  A.  A.  Noon.  Plaintiffs  re- 
covered Judgment  against  the  company  cmly. 
Plaintiffs  appeal.  Affirmed. 

Williams,  Van  Gott  &  Sutherland,  for  ap- 
pdlants.  Kellogg  &  Oorfman,  for  reqrand- 
ents. 

MERRITT,  G.  J.  In  this  case  suit  was 
brought  by  the  plaintiffs  agalost  the  de- 
fendants, the  Sun  Foundry  &  Machine  Com- 
pany and  A.  A.  Noon,  to  recover  the  price  of 
certain  property  sold  by  plaintiffs  to  the  de- 
fendant company.  On  the  trial  of  the  case 
In  tbe  court  below,  judgment  was  entered  in 
favor  of  plaintiffs  against  the  defendant 
foundry,  and  In  favor  of  the  defendant  Noon. 
The  purchase  of  the  f«-operty  was  made  by 
means  of  a  letter,  addressed  to  t^e  plalik- 
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tiff  Rlter,  as  foUowB  (Exhibit  A):  "Snn 
Foundry  Machine  Shops,  Provo  City,  Utah, 
July  16th,  1891.  Dear  Sir:  "We  will  accept 
your  offer  for  the  whole  plant  now  on  the 
ground,  old  CopperopoHa  mill,  for  the  sum 
you  name,  $G50.  I  will  guaranty  you  the 
money  between  thirty  and  forty  days.  Please 
answer  by  return  mall,  and  we  will  send, 
men  to  take  It  down,  etc.,  at  once.  Re- 
spectfully, A.  A.  Xoou,  Treasurer."  To  this 
letter  the  plaintiff  Hlter,  on  July  17,  1891, 
replied  as  follows  (Exhibit  B) :  "L.  E.  Rlter 
&  Co.,  Silver  City,  Utah,  July  17,  1891.  A. 
A.  Noon,  Esq.,  Trcasiu*er  Sun  Foundry  and 
Machine  Co.,  Provo — Dear  Sir:  Your  ac- 
ceptance of  my  price  for  the  old  Copper- 
opoiia  mill,  1.  e.  $0i50.  Is  binding.  Your  modl- 
flcation  of  terms  of  payment,  wherein  you 
guaranty  payment  within  or  between  30  and 
40  days,  is  satisfactory.  Resp'y  yours,  L. 
E.  Rlter." 

It  Is  an  admitted  fact,  and  so  found  by  the 
court  below,  that  at  the  time  these  letters 
were  written  the  defendant  Noon  was  the 
treasurer  of  the  defendant  corporation;  that 
by  means  of  said  letters  defendant  corpora- 
tion contracted  the  debt  sued  upon  by  plaiur 
tiffs.  The  answer  and  acceptance  of  its  terms, 
as  shown  by  Exhibit  B,  was  addi'essed  to 
"A.  A.  Noon,  Esq.,  Treasurer  Sun  Foundry 
&  Machine  Co.,  Provo."  The  language  of 
these  letters  shows  that  tlie  Sun  Foundry  & 
Machine  Company  Is  charged  with  all  lia- 
bility, and  that  the  defendant  Noon  cannot 
be  personally  held.  Falk  v.  Moebs,  127  U. 
S.  597.  8  Sup.  Ct.  1319.  It  does  not  appear 
that  there  Is  any  pei'sonal  conti*act  of  guar- 
anty entered  Into  by  defendant  Noon.  So  far 
as  these  letters  show,  the  defendant  corpora- 
tion bought  the  pi-operty  from  plaintiffs  for 
?GuO,  to  be  paid  between  30  aud  40  days.  We 
c!in  only  determine  the  time  given  for  pay- 
ment by  the  defendant  cDrporation  by  the 
language  used  by  Noon.  AVe  think  that 
Noon,  in  using  this  language,  only  meant  to 
assure  the  plalntlfFs  that  the  defendant  cor- 
poration would  pay  the  plaintiffs  within  the 
time  designated,  and  did  not  Intend  to  as- 
sume any  personal  responsibility.  None  of 
the  authorities  cltftl  in  appellants'  brief  hold 
that  an  expression  of  this  kind  has  ever  been 
held  to  be  a  guaranty.    Judgment  affirmed. 

MIXER  and  BARTCH,  JJ.,  concur. 


PEOPLE  V.  LARSEX. 
(Supreme  Court  of  Utah.  June  11,  IS&i.) 
Crimiku  Law— CROSS-ExAMiyATioN. 
Where  a  defendant  hag  testified  in  hia 

own  hclinlf  ho  may  tif  asked  on  crosn-exflmina- 
tion,  for  the  ]>urpose  of  affecting  his  crwlibility, 
■whether  he  had  been  previously  arrested  for  a 
similar  offeuse. 

Appeal  from  district  court,  Weber  county; 
before  Justice  James  A.  Miner. 

Charles  H.  X^rsen  appeals  from  a  convic- 
tion of  assault.  Affirmed. 


Erans  &  Rogers,  for  iq»pelUnt  John  W. 
Judd  and  W.  L.  Maglnnia,  for  tbe  People. 

BARTCH,  J.  Tbe  defendant  was  indicted 
for  an  assault  with  intent  to  rape  a  female 
child  of  the  age  of  11  years,  aud  was  con- 
victed of  an  assault  A  motion  for  a  new 
trial  having  l>een  overruled,  he  appealed  to 
this  court.  At  the  trial  of  the  cause  the  de- 
fendant submitted  himself  as  a  witness  in 
his  own  behalf,  and  on  eross-examlnatiott  the 
court  permitted  the  prosecuting  attOTney, 
over  the  objection  and  exception  of  counsel 
for  the  defendant  that  it  was  immaterial  and 
irrelevant,  to  ask  the  following  question: 
"Have  you  ever  been  arrested  for  a  crime 
similar  to  this?"  It  is  Insisted  that  the  court 
erred  In  requiring  the  witness  to  answ^ 
the  question,  and  this  Is  the  only  point  raised 
In  the  record.  It  is  entirely  optional  with 
tbe  defendant,  In  a  criminal  action,  to  ap- 
pear as  a  witness;  and,  If  he  fall  to  so  ap- 
pear, no  presumption  can  be  raised  against 
him  because  of  said  failure,  but,  if  tie  once 
offer  himself  as  a  witness,  then  the  prose- 
cuting attorney  may  cross-examtue  him.  the 
same  as  any  other  witness.  Comp.  Xaws 
Utah,  1888,  9  5198.  A  witness  is  exempt  from 
answering  any  question  which  has  a  ten- 
dency to  subject  him  to  punishment  for 
felony;  nor  Is  he  required  to  answer  any 
question  which  has  a  tendency  to  degrade 
his  character,  uuless  It  be  to  the  very  fact 
In  Issue,  or  to  a  fact  from  which  the  fact  iu 
Issue  would  be  presumed.  Id.  §  3959.  This 
Immunity  from  answering  degrading  or  cr]m> 
Inative  Interrogatories  or  cross  intoroga- 
tories  is  purely  a  personal  privilege  of  the 
witness,  which  he  can  claim  or  waive,  at 
his  pleasiu*e.  His  counsel  can  nelth^  claim 
nor  waive  It  for  him.  It  is  a  privilege  of 
crime,  and  he  alone  can  know  whether  an 
answer  will  subject  him  to  punishment  The 
witness  may  waive  It  and  answer,  regard- 
less of  any  objection  of  counsel.  If  he  de- 
clines to  answer,  that  circumstance  cannot 
be  permitted  to  draw  an  Inference  of  the 
truth  of  the  fact  to  which  the  question  re- 
lates. "SN'hen  he  chooses  to  become  a  witness 
In  the  case,  he  leaves  his  position  as  defend- 
ant and  while  he  is  i^)on  the  stand  he  is 
subject  to  the  same  rules,  aud  must  submit 
to  the  same  tests,  which  by  law  are  appUcn' 
ble  to  other  witnesses.  WhaxL  Cr.  Ev.  H 
430.  432;  1  Greenl.  Ev.  §  451;  Com.  v.  Shaw, 
4  Gush.  5!)4:  State  v.  Wcntworth.  0.">  Me.  234; 
Brandon  v.  People,  42  N.  Y.  265;  Paiton  v. 
Douglas,  16  Ves.  239.  In  this  case  the  ques> 
tlon  was  not  claimed,  by  the  witness,  to  be 
privileged.  It  was  simply  objected  to  by 
counsel  as  immaterial,  liTclevant  and  not 
cross-examination.  Nor  did  It  Imply  an  aa> 
swer  which  would  prove  a  link  in  a  chain  of 
testimony,  and  render  It  sufficient  to  convict 
him  of  a  crime.  Nor  would  It  be  criminative 
evidence  at  all.  He  was  merely  asked 
whether  he  had  been  previously  arrested  for 
a  similar  offense.  This  was  a  propa  ques- 
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tton  <m  CJOM  oaamlpatlon,  which  he,  harlDK 
become  a  wltnesa  of  his  own  Tolttion,  was 
bound  to  answer.  The  Jmy  were  to  deter- 
mtne  the  wel^t  which  onght  to  be  ffiven  to 
bis  testimony,  and  they  had  a  rifcht  to  know 
and  understand  the  character  and  conduct 
of  the  witness  whose  statements  they  were 
called  upon  to  beUeve,  and  this  does  not  con- 
flict with  the  presnmptlon  of  Innocence.  It 
rests  within  the  soond  discretloH  of  tbe  trial 
court  to  determine  tbe  limits  to  which  a 
crosft^xamlnatlou.  In  a  criminal  case,  may 
he  conducted,  on  matter  not  relevant  to  the 
Issue,  for  the  purpose  of  Jndfrtag  of  the  char- 
acter of  the  witness,  and  of  the  credit  which 
onght  to  be  glren  to  his  testimony  from  his 
own  voluntary  admissions.  1  Greenl.  Er.  i 
People  v.  Hlte,  8  Utah.  461.  33  Pac.  254; 
Hanotr  V.  State,  37  Ohio  St.  178;  People  t. 
Mather,  4  Wend.  220;  Connors  t.  People.  60 
X.  r.  240;  Territory  t.  O'Hare  (N.  D.)  44  N. 
W.  1003.  Such  a  croBs^xamlnatloD  may  be 
allowed  whenerer  there  is  reason  to  believe 
that  the  Mids  of  jnstlce  retjiUre  it  In  this 
case  there  appears  to  be  no  abuse  of  discre- 
tion, and  tbe  objection  to  the  interroi^tory 
counsel  cannot  avail  the  defoidant  The 
judgment  la  afHrmed. 

MEBBITT,  O.  J.,  and  SMTra,  3^  concur. 


AilERICAN  PUB.  CO.  v.  FISHER  et  al. 
(Supreme  Court  of  Utah.  June  12,  181)4.) 
Altbbatioh   or  Imstri'hcnt  —  Ambndhbnt  ov 

Plkadikg  —  CoasTiTDTiONAi.  Law  —  Right  or 

Tbiai.  bt  Jour. 

1.  Plamtiff  made  and  sipned  a  written  offer 
to  manufacture  certain  goods  for  defi'ndant  at 
a  specified  price,  and  defendant  wrote  hia  name 
below  that  of  plaintiff.  Afterwards,  iilaintiPE  in- 
terlined above  defendant's  signature  the  words. 
"All  terms  and  conditions  included  in  aboTe  ap- 
proved, read,  and  agreed."  Hdil,  tliat  defendant 
was  not  liable  as  on  an  accepted  offer,  since  tbe 
alteration  was  a  material  one. 

'2.  Under  Comp,  Laws,  §  3250,  autliorizing 
courts  in  their  discretion  to  allow  amendments 
to  pleadingH,  it  is  not  an  abuse  of  discretion  to 
allow  an  answer  to  be  amended  at  the  trial. 

3.  I>awfl  1802,  c.  44,  providing  that  in  clvU 
actions  a  verdict  may  be  rendered  by  a  concur- 
rence tber^n  of  nine  or  more  junura,  does  not 
ronflict  with  Const.  XT.  S.  Amend.  7.  wbh-h  de- 
clares that  the  right  of  trial  by  jury  shall  be  pre- 
served. Hess  V.  White  (Utah)  33  Pac.  243,  fol- 
lowed. 

Appeal  from  district  court,  Salt  Lake  cotm- 
ty;  l>efore  Justice  C.  S.  Znue. 

Action  by  the  American  Pabllshlng  Com- 
pany against  A.  Fisher  and  others.  Dcfend- 
aDts  obtained  Judgment  Plaintiff  appeals. 
Affirmed. 

Dey  &  Street,  for  appellrii.t.  Brown  & 
H(>nderson  and  Rawlins  &  Ciitchlow,  for  re- 
spondents. 

SMITH,  J.  This  Is  r.n  action  by  the  plain- 
tiff to  recover  of  defendants  $20,S44.7.'>.  fbiim- 
ed  to  be  due  upon  a  written  contract,  which 


Is  set  out  In  the  complaint  and  la  In  words 
and  figtu-es  as  foUows:  "March  28,  1890.  A. 
Fisher  i^wlng  Oompnoy,  iSalt  Lalce  City, 
Utah— Gentlemen:  Will  sobmlt  sketch  for 
your  trade-mark,  with  sketch  for  your 
bottle  labels,  also  submitting  finished 
proofs  of  plates,  and  will  famish  you  with 
one  and  one-half  <1^  million)  million 
labels  in  the  course  of  a  year  aft^  the 
inoofs  have  been  made.  In  blndt  and 
bronze,  with  trade-mark  Inserted,  at  fifty* 
five  cents  <55c.)  per  M.  labels;  and  will 
duplicate  this  flist  year's  shipment  In  each  of 
the  foUowtng  five  years  at  same  rate  after 
the  expiration  of  tlils  first  year.  Will  also 
submit  six  different  kinds  of  sketches  for 
small  advertlBing  cards  oo  style  of  cards  sub- 
mitted, printed  in  colors  in  front  and  black 
on  back,  famishing  you  with  50  M.  of  each 
kind  of  cards,  after  sketches  have  been  sub- 
mitted, OS  soon  as  ready,  at  $9.75  per  M. 
cards.  We  sliall  also  Insert  your  trade- 
mark and  compliment  card  on  your  edition 
of  the  panoramic  view  of  Salt  Lake  City, 
and  will  furnish  yon  with  10  M.  copies  of 
said  Salt  Lake  City  view,  with  trade-mark 
liHwted,  after  sketch  of  trade-mark  has  been 
submitted  to  you,  as  soon  as  ready,  at  97c 
per  copy  (ninety-seven  cents)  per  copy  of 
said  view.  Will  attrad  to  tbe  applIcaUoa 
for  registration  of  your  trade-mark  for  you, 
and  will  submit  designs  for  your  different 
stationery  headings  and  for  a  hanger  In 
course  of  a  year,  with  your  trade-mark  em* 
bodied  on  same,  furnishing  you  with  10  H. 
of  each  kind  of  the  following  stationery  as 
soon  as  ready,  viz.  letter  heads  8^x11,  let- 
ter he.ids  8Mc^^.  note  heads  R^xS^,  state* 
ments  n^^xSi^,  bills  8^x7,  business  cards  and 
envelopes.  ^N'lll  also  send  you  proof  of  bock 
card  submitted  in  spring  1891.  Price  of 
bangers  and  price  of  bock  cards.  In  colors.  Is 
37%c.  apiece  (all  prices  are  made  on  goods  at 
our  office  at  Milwaukee),  with  your  name 
and  trade-mark  Ins^ted,  and  will  famish 
yon  300  bock  cards  for  the  season  of  1891. 
Terms,  cash  on  delivery.  Very  truly  yours, 
American  Publishing  Co.,  of  Mllwaukw,  WiR 
Per  A.  E.  Cotzhanscn,  Ti'cas,  AH  terms  and 
conditions  included  in  above  approveil.  rend, 
and  agreed.  A.  Fisher  Bry.  Co.,  A.  Fisher." 
(Signed  in  duplicate.) 

Tlie  complaint  alleges,  in  siibatanco.  that 
plaintiff  substimtlally  performed  said  con- 
tract on  its  part,  except  as  to  certain  par- 
ticulars wherein  It  was  prevented  by  defend- 
ants, and  alleges  that  defendants  have  paid 
no  part  of  tbe  sums  due  for  articles  for- 
nishcd  under  said  ccmtract.  The  defendants 
answered,  denying  that  they  ever  made  the 
contract  sued  on,  and  allege  that  it  was 
fraudulently  altered,  and  is  a  forgery;  but  al- 
lege afflrmntlveiy  that  owing  to  c«rtain  state* 
ments  of  the  representative  of  plaintiff,  they 
did  Indorse  their  firm  name  on  the  proposal 
of  plaintiff,  but  with  the  express  understand- 
ing that  It  was  In  no  sense  a  contract  and 
was  for  an  entirely  dlfferait  pw^tose,  and 

Digitized  by  VjOOglC 


2G0 


PACIFIC  UErOETEBtVOL.  37. 


(atafa. 


tbat  it  wbs  at  the  time  so  understood  by  both 
parties.  Tbe  answer  also  sets  out  at  great 
length  an  explanation  of  the  reasons  why  the 
defendants  approved  cei-taln  designs  for 
work  afterwards  done  by  plaintiff.  Upon 
the  trial  a  verdict  was  rendered  In  favor  of 
defendants,  concurred  In  by  nine  Jurors.  A 
motion  for  a  new  trial  was  overruled,  and 
plaintiff  appeals. 

The  alteration  which  It  is  claimed  was 
made  In  the  contract  sued  on,  and  which 
defendants  claim  rendered  it  a  forgery,  was 
the  Interlineation  above  the  name  of  defend- 
ants' firm,  as  indorsed  on  the  proposal,  of 
the  words:  "All  terms  and  condlHons  In- 
cluded in  above  aK>roved,  read,  and  agreed." 
The  evidence  as  to  whether  these  words 
were  Interlined  after  the  defendants  indorsed 
the  contract  was  certainly  squarely  in  con- 
flict The  question  was  submitted  to  the 
Jury,  and  they  found  it  to  be  a  forgery. 
We  do  not  feel  that  we  would  be  authorized 
to  disturb  their  verdict  We  think  the  alter* 
ation  alleged  to  have  been  made,  and  set 
out  above,  was  material,  and,  if  the  writing 
had  been  a  contract  before,  the  alteration 
wonld  have  had  the  effect  to  destroy  It, 
and  render  It  a  nullity;  and,  of  course,  if 
It  was  not  a  contract  before,  the  unauthor- 
ized addition  of  these  words  could  nev^ 
make  it  one.  Very  slight  alterations  in  a 
written  instrument,  made  after  It  is  signed 
by  the  obligor,  if  made  without  his  knowl- 
edge or  consent,  and  made  by  a  party  In- 
terested In  the  contract,  or  at  the  Instance 
of  such  party,  will  destroy  the  Instrument 
altogether.  See  Robinson  v.  Reed,  46  Iowa, 
219;  2  Add.  Cont  p.  853;  Bigelow,  Frauds, 
255,  and  cases  cited  In  note.  In  the  brief 
of  appellant  we  are  urged  to  set  aside  the 
verdict  because  the  evidence  falls  to  sus- 
tain the  plea  of  fraudulent  Interlineation, 
and  tbe  same  matter  was  earnestly  j^re- 
Rented  in  the  oral  argument  But  there  was 
evidence  in  the  case  from  which  the  jury 
would  have  been  justified  In  finding  that  tbe 
interlineations,  both  In  the  original  contract 
and  In  the  approvals,  were  made  as  claimed 
by  defendant,  so  that  we  cannot  disturb 
their  finding.  The  appellant  also  urges  that, 
admitting  that  the  alterations  were  made  as 
claimed  by  defendant  and  were  unauthor- 
ized, still  It  does  not  detract  from  or  add 
to  the  agreement  We  have  already  said  that 
we  are  of  opinion  that  the  alterations  were 
material,  and  a  very  casual  reading  of  the 
contract  as  set  out  in  the  complaint  and 
copied  in  this  opinion  at>ove,  will,  it  seems 
to  us,  convince  any  one  that  the  words  added 
above  the  firm  name  of  defendant  to  wit, 
"All  terms  and  conditions  included  in  above 
approved,  read,  and  agreed,"  are  of  vital 
Importance  In  determining  the  meaning  and 
legal  effect  of  the  entire  Instrument  Without 
these  words,  the  expiauation  offered  by  de- 
fendant as  to  why  be  signed  the  paper  at  all, 
and  his  claim  that  he  did  so  merely  to  show 
that  the  salesman  of  plaintiff  had  called  on 


his  firm  and  made  the  offar  ctmtained  In  the 
writing,  as  a  basis  for  fatture  orders  for  sup- 
plies, is  a  reasonable  one.  With  these  words 
in  the  writing.  It  is  Impossible  for  any  one 
to  believe  tbat  explanation.  With  these 
words  added,  the  writing  appears  to  be  a 
perfect  contract,  consisting  of  an  offer  and 
acceptance.  It  is  not  onr  purpose  to  discuss 
at  length  the  evidence  introduced,  or  to  at> 
tempt  to  say  who  ought  to  be  believed  or 
who  should  be  disbelieved.  We  do  say,  how- 
evOT,  that  the  entire  transaction,  so  far  as  the 
plaintiff  Is  concerned,  bears  all  the  evidences 
of  the  rankest  kind  of  fraud  and  imposition 
upon  the  defendants.  If  this  transaction  is 
to  be  upheld,  the  defendants  will  be  compel- 
led to  pay  for  enough  advertising  matter  to 
run  them  for  an  indefinite  p^od  of  time, 
variously  estimated  at  from  10  to  100  years, 
the  same  being  of  a  character  that  would  or- 
dinarily be  changed  each  season.  It  may 
be  said  that  the  courts  are  not  guardians  for 
business  men  who  make  foolish  and  improvi- 
d^t  contracts,  and  the  appellant  here  urges 
this  thought  upon  our  consideration,  and  we 
concede  tiiat  it  is  In  a  large  measure  cor- 
rect But  wh^,  as  In  this  case,  the  alleged 
maker  of  such  a  contract  denies  that  he  made 
it  then  tbe  nature  of  the  bargain,  it  being 
one  of  such  a  ruinous  character  as  the  one 
tmd^  consideration,  is  quite  cogent  evidence 
that  no  sane  business  man  ever  entered  into 
it  except  he  was  Imposed  upon  by  some  un- 
fair means.  Tbe  course  of  dealing  carried 
on  by  the  plaintiff,  as  shown  by  the  record, 
is  certainly  very  singular,  and  bears  evi- 
dence of  a  deliberate  conspiracy  to  entrap 
the  defendants.  Such  being  the  tendency  of 
the  entire  evidence.  It  Is  not  difficult  to  see 
bow  the  jury,  even  upon  the  statement  of  de* 
tendant  Fisher  alone,  found  that  the  contract, 
so  called,  bad  been  fraudulently  altered, 
even  though  their  verdict  was  equivalent  to 
a  verdict  of  guilty  of  forgery  against  the 
agent  of  plaintiff. 

One  other  objection  urged  here  Is  tliat  de- 
fendants  were  permitted  to  amend  their  an- 
swer on  the  trial,  and  after  the  introduction 
of  testimony  was  begun.  The  amendment  was 
allowed  without  previous  notice,  but  no  ob- 
jection was  made  on  this  ground.  "The 
court  may,  In  its  discretion,  afto:  notice  to 
the  adverse  party,  allow,  upon  such  terms 
as  may  be  Just  an  amendment  to  any  plead- 
ing," etc.  Comp.  Laws  Utah,  §  3256.  Terms 
were  Imp(wed  as  a  condition  of  filing  the 
amendment  complalued  of,  there  being  no 
objection  on  the  ground  that  It  was  without 
notice.  We  think  there  was  no  abuse  of 
discretion. 

The  last  objection  urged  Is  that  the  va> 
dict  was  rendered  by  only  nine  Jurws.  Tills 
matter  we  have  recently  fnlly  passed  upon, 
and  In  our  opinion  the  law  authorizing  a  ton 
diet  by  nine  or  more  Jurors  in  a  civil  case 
is  valid.  Hess  v.  White  (Utah)  33  Pac.  213. 
We  are  aware  that  two  other  t^rltorial  su- 
preme courts,  on  a  like  statute,  have  taken 
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a  eontmy  Tlew  rfnoe  tte  opinion  la  Hm 
T.  Wblte  wu  rendend,  (Carroll  t.  Bjm 
[Aril.]  36  Pac  49&;  Bradford  t.  Territory 
lOkL]  84  Pac.  6tt),  and  on«  territorial  ao- 
preme  court  baa  decided  practlcallr  In  ac* 
cwdance  with  onr  Tlew.  Still  we  adhere  to 
the  mle  we  have  already  declared  on  thla 
anbjeet  We  do  not  deem  It  neceaaary  to 
notloa  other  matten  In  the  brief  of  appel- 
lant. Tba  appeUant'8  brief  nowbera  oontalna 
a  condae  atatement  of  the  ptMnta.  oc  any 
point,  on  which  a  rerenol  la  asked.  While 
It  la  Tery  lengtby,  It  la  difficult  to  determine 
from  It  Joat  what  occurred  In  the  district 
court  that  la  complained  of  here. 

We  hare  dlscuaaed  all  the  matters  which 
we  think  are  presented  by  the  record,  ol- 
thoosb  we  have  omitted  sereral  about  whlcb 
appellant's  brief  baa  nntch  to  aay.  The  Judg- 
ment of  tiw  district  oonrt  la  affirmed,  with 
coabL 

IfBRRXTT.  a  J.,  and  ItlNOB  and 
BABTCH,  JI^  ctmeor. 


no  Ptah.  11»> 

TUGKEB  at  aL  T.  BAI^  LAKB  OITT. 
(Snprame  Court  of  Utah.  June  12, 1804.) 

Aonax  AauKsi  Citt— DBracnra  SmawALt- 

iNSTaucnoin. 

1.  In  an  aetioo  againBt  a  dty  for  lojurles 
caused  by  a  defectlre  sidewalk,  a  cbBTge  that 
the  burden  of  proof  Is  on  plaintiff  to  show  the 
neglisenca  charged  by  him;  that  it  waa  the 
d^'e  duty  to  nse  all  rea«<Hiable  care  to  keep  its 
ddewalks  in  a  reasonably  safe  coadition;  that 
knowingly  foiling  to  do  ao  was  oegllgence; 
that  notice  of  the  dnngH^nis  condition  oi  a  side- 
walk might  be  inferred  from  the  fact  of  its  ex- 
istence »»  any  length  of  time;  that  it  was 
plalutlffa  duty  to  ose  ordinary  care  In  pasdng 
alMiK  a  street;  that  if  rialntUT  was  guilty  of 
eoambntory  n^Iigeoee  he  could  not  recoTer; 
and  that  it  was  the  Jury's  prorince  to  deter- 
mine from  the  evidence  as  to  whetbv  the  side- 
walk waa  dangerous  for  persons  using  ordiuary 
care^  whether  the  dty  bad  notice  of  the  dan- 
ger, and  whether  plaintiff  used  ordinary  care,— 
Is  eorreet 

2.  An  Instruction  to  find  for  defendant  if 
the  aidewalk  was  of  snffldent  width  and  in  such 
mfe  condition  that  plaintiff,  with  ordinary 
cara^  could  baTe  aroided  the  injury.  Is  «roneoas 
aa  aaanming  that  the  cUy  need  not  keep  the 
whole  width  of  Its  sidewalks  in  good  condition. 

8.  Laws  1892,  c  44,  proTlding  that  In  dvil 
acttona  a  rerdlct  may  be  renderad  by  a  con- 
enrrence  therdn  of  tune  or  more  Jurors,  does 
not  conflict  with  Const  U.  S.,  amend.  7,  which 
declares  that  the  right  of  trial  by  joTT  shell  be 
gewtfved.   Hess  t.  White  (Utah)  88  Paa  243. 

Appeal  from  district  oonrt.  Salt  Lake  coun- 
ty; before  Justice  O.  8.  Zane. 

Action  by  Bllzabeth  B.  TadEer  and  her  hus- 
band against  Salt  Lake  City.  Plaintiffs  ob- 
tained )od(]neat  DefOidaiit  aweala.  Af- 
flnued. 

B.  0.  Hose,  for  appdlant  Frank  B.  Ste- 
iibena  and  Benner  X.  Smith,  for  respondentB. 

HERRrrr,  O.  T.  This  action  was  bronght  I 
^  plalnUff  and  her  husband,  wbo  baa  since  J 


dlad.  acalnat  the  dty  of  Salt  take.  The 
ecHnplaint  allecaa  that  «i  or  about  the  lat 
day  of  August,  1890,  In  front  of  the  llTery 
stable  formerly  known  aa  McKlmmln'a  sta- 
blea,  on  the  ncxth  side  of  Third  South  street, 
between  Main  and  West  Temple  streets,  the 
said  dty  made,  constructed,  and  caused  to 
be  oanatrocted  and  put  down  an  Iron,  glasa. 
and  cement  sidewalk,  a  portion  of  which  waa 
negligently,  willfully,  and  knowingly  con- 
atmcted  on  a  sharp  Iodine,  making  a  steep 
and  sllppwy  descent,  dangeroua,  etc.;  that 
plaintiff,  when  passing  along  said  sidewalk, 
was  unaware  of  danger,  stepped  on  said  In- 
cline, without  faolt  or  negligence  on  her  part, 
waa  thrown  nixm  .the  sidewalk,  and  broke 
her  arm,  etc.,  for  which  damages  were 
claimed  In  the  sum  of  H.SOO.  The  an- 
swer denied  all  the  allegations  of  the  oom- 
plalDt.  A  trial  was  had  before  the  court 
and  a  Jury.  The  Jury  rendered  a  rerdlct 
In  favor  of  plaintiff  for  the  sum  of  (2,000, 
and  judgment  was  rendered  by  the  court  In 
favor  of  plaintiff  for  said  sum  and  costs. 
£>efeDdant  moved  for  a  new  trial,  which  was 
overruled,  wha*eupon  defendant  appealed, 
and  assigned  as  error  the  failure  of  the  court 
below  to  give  certain  instructions  asked  by 
defendant,  and  also  excepted  to  the  charge 
given  by  the  court  to  the  jm-y. 

FVom  a  careful  examination  of  the  rec- 
ord, we  find  no  error;  the  charge  of  the 
court  below  waa  foil,  and  stated  correctly  the 
law  of  the  case.  The  court  cha^d  the  Jury 
"that  the  defeudnnt  hod  put  In  an  answer  de- 
nying the  allegation  as  to  negligence  on  the 
part  of  the  dty,  and  the  burden  of  proof  ia 
on  the  plaintiff  to  show  by  a  preponder- 
ance of  evidence  the  negligence  charged  in 
the  complaint;  that  It  waa  the  duty  of  the 
dty  to  nse  all  reasonable  care  to  keep  and 
maintain  the  sidewalk  In  a  reoaonably  safe 
condition  to  persons  passing  upon  It,  and 
If  the  dty  knowingly  failed  to  do  so  It  la 
chargeable  with  negligence.  Though  there 
may  not  be  any  actual  notice  to  the  dty,  or 
any  of  Its  anthorlaed  ofllcers  whose  duty  it 
la  to  repair  the  sidewalks  and  remedy  danger- 
ous places,  yet  If  yon  beUere  from  a  pre- 
pondnance  of  evidence  that  the  danger  had 
remained  there  any  length  of  time;  that  the 
dty  offlcera  whose  duty  It  was  to  examine 
sidewalks  and  repair  them,  in  the  nse  of  rea- 
sonable diligence,  should  have  discovered  the 
danger,— then  you  have  a  right  to  infer  notice 
to  the  d^.**  The  court  further  luatmcted 
the  Jury  that  If  they  believed,  from  a  pre- 
ponderance of  the  evidence,  that  the  dty  per- 
mitted this  dangerotia  sidewalk,  as  alleged  In 
the  complaint,  to  remain  in  the  street,  after 
the  dty  offlcera  whose  duty  it  was  to  r^nir 
the  streets  knew  of  It,  or  should  have  known 
of  it  In  the  use  of  reasonable  diligence,  and 
if  they  further  believed  that  the  plaintiff, 
without  fault  on  her  port,  and  with  the  use 
of  due  care,  while  walking  along  the  atreet, 
stepped  upon  the  Indlne,  aa  described  In  the 
complaint,  and  waa  thrown  down  and  mat- 
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fcred  Injury  as  aUpfled.  m  that  they  should 
And  for  the  plaintiff.  The  conrt  further 
■charged  the  Jury  that  It  was  the  duty  of 
the  plaintiff  to  use  ordinary  ctirv.  In  pnsshig 
along  the  street,  to  see  and  observe  any  dan- 
gerous places  In  the  street,  and  If  thoy  be- 
lieved, from  a  preponderance  of  the  evidence, 
that  slie  was  guilty  of  negligence  in  stopping 
on  such  a  dangerous  place,— "If  you  believe 
from  the  evidence  it  was,— which  contributed 
to  the  injury,  then  she  cannot  recover."  The 
conrt  further  charged  the  Jury  that  it  was 
their  province  to  determine,  from  all  the 
evidence,  In  the  first  place,  whether  the  dan- 
gee  existed,  and  whether  the  city  had  no- 
tice of  it;  as  to  whether  It  was  dangerous 
to  persons  walking  along  with  ordinary  care; 
and  as  to  whether  the  plaintiff  used  reason- 
able care.  These  charges,  we  think,  fully 
and  fairly  stated  the  law  of  the  case,  and 
were  quite  as  favorable  to  the  defendant  as 
the  law  would  justify. 

We  have  examined  the  proposed  instruc- 
tions asked  by  defendant  and  which  wei'e 
not  fdven  by  the  court,  and  find  that  their 
substance  was  already  given  by  the  court  in 
its  charge,  with  the  following  exception,  viz.: 
The  defendant  asked  the  court  to  charge  the 
jury  that,  "if  you  find  from  the  evidence  that 
the  ^dewalk  where  the  plaintiff  Elizabeth 
Tucker,  was  injured,  was  of  sufficient  width, 
and  lu  such  safe  condition,  that  the  said 
plaintiff,  Elizabeth  Tucker,  by  the  use  of 
ordinary  care,  could  have  avoided  the  iujury 
complained  of,  you  most  find  for  defendant," 
—which  the  court  refused  to  give,  and  which 
ruling  was  excepted  to  by  defendant,  and 
who  now  assigns  the  same  as  error.  The 
court  properly  refused  to  give  said  instruction, 
because  it  was  an  assumption  <m  the  part  of 
apiiellant  that  as  a  mattw  of  law  the  whole 
width  of  the  sidewalk  need  not  be  la  good 
condition,  and  that  a  dty  Is  not  compelled  to 
keep  the  whole  width  of  the  sidewalk  In. 
good  ctHidltion.  That  Is  not  the  law. 
"Where  a  city  opens  a  sidewalk  to  public 
travel.  It  is  bound  to  ke^  every  portion  of 
it  In  repair."  Roe  v.  City  of  Kansas  (Mo. 
Sup.)  13  S.  W.  4(H:  Morrill,  City  Neg.  67; 
Brusso  V.  Olty  of  Buffalo,  90  N.  Y.  079.  AU 
persons  using  streets  and  sidewalks  have  the 
right  to  assume  that  they  are  in  good  and 
safe  condition,  and  to  regulate  their  conduct 
on  that  assumption.  Kenyon  v.  City  of  In- 
dianapolis (Ind.)  1  WllB.  189;  Glbhon»  v. 
VUlagc  of  Phoenix  (Sup.)  13  N.  Supp.  410; 
Hopkins  V.  Ogden  City,  5  Utah,  300,  IQ  Pac. 
506L  The  city  wglneer  of  the  d^cudant  cor- 
ptnutlon  testlfled  as  follows:  "I  saw  the  side- 
walk where  the  plaintiff  feU,  when  being  con- 
stmcted.  I  considered  the  slope  too  great 
for  safety,  and  know  It  has  remained  In  the 
same  condition  as  wbea  ctmstructed."  The 
defoidant  offered  no  testimony  in  the  case. 
We  consider  that  the  defendant  corporation 
was  gatlty  of  gross  negligence  The  valid- 
ity of  a  vrardlct  by  nine  jurors  has  already 
been  sustained  by  the  court,  and  we  adhere 


to  our  former  ruling.  There  Is  abscAn^y  no 
merit  In  this  appeal,  mie  judgment  Is  af- 
firmed. 

MINER.  SMITH,  and  BABTCH.  JJ.,  con- 
cur. 


FRED  W.  WOLF  CO.  v.  SALT  TJkXB 
CITY  BBEWINO  CO. 

(Supreme  Coart  of  T7tafa.  June  13,  ISM.) 

VSBDIOT— COKCDHKEXCB  Or  NlNB  JUROBS— CuN- 

STiTt;Tio:iA.L  Law. 

Act  March  10,  1S02,  providing  that  lu 
all  civil  casos  a  verdict  may  be  rendered  on  the 
concurrence  of  nine  or  mnre  memberR  of  the 
Jury,  is  valid.  Hew  v.  White  33  Pac  243,  fol- 
lowed. 

Appeal  from  district  court,  Salt  lAke  coun- 
ty; before  Justice  Q.  W.  Bartch. 

Action  by  the  Fred  W,  Wolf  Company,  a 
corporation,  against  the  Salt  Lake  Otty 
Brewing  Company,  a  corporation.  From  a 
Judgment  for  plaintiff,  defendant  i^^peala. 
Affirmed. 

W.  H.  Dickson  and  W.  C.  Hall,  for  appel- 
lant Frank  Pierce,  for  respondent 

MERRITT,  a  T.  The  appellant's  only 
point  for  setting  aside  the  vwdlct  and  tar 
revo^al  of  the  judgment  in  this  case  la  Hut 
the  verdict  of  the  jury  was  concorred  In  by 
only  nine  of  the  Jurors.  The  record  presents 
only  this  question:  "Can  nine  concurring 
jurors  raider  a  verdict?"  The  legislature  of 
Utah,  on  March  10,  1802,  amended  the  Jutt* 
law,  and  provided  that  *in  all  dvll  cases  a 
verdict  may  l>e  rendered  on  the  concurrence 
of  nine  xa  more  members  of  the  jury."  This 
statute  has  boon  held  valid  by  this  conrt  In 
the  case  of  Hess  v.  White,  33  Pac.  213,  and 
aiso  by  thlfl  court,  at  its  present  term.  In  the 
cases  of  Publishing  Go.  r.  FIsh»,  37  Pac. 

and  Tucker  v.  Salt  Lake  City.  37  Pac. 
261.  Th^  being  no  other  enror  aadgncd, 
the  judgment  of  the  court  b^w  la  affirmed. 

MINER  and  SMITH,  JJ.»  concur. 


EVANS  T.  JONES. 

(Supreme  Court  of  Utah.  June  12,  1804.) 

Waivbr  op  Demorker— Presumptions  on  Af- 
FEA.L— Bill  or  Exckptions. 

1.  Where  defendant  demurs,  and  after- 
wards answt^r^i,  but  before  trial  withdraws  the 
answer,  anil  allows  Judgment  to  be  entered,  it 
wiil  be  nrcf^umed  that  he  waived  the  demurrer, 
where  the  record  discloses  nothing  to  the  con- 
trary. 

2.  Where  a  cause  is  submitted  on  appeal 
upon  the  judgmeiit  roll  aione.  ruliugs  m  the 
court,  not  prei't'rved  by  &  bill  of  exc^uoDS,  can- 
not lie  considered. 

Appeal  from  district  court,  Web«  county; 
before  Justice  James  A.  Miner. 
Action  by  Jolm  Evans  against  R.  H.  ^ones. 
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From  a  Jodgment  tat  plaintiff,  Jeffendmit  ap- 
peals. Afflmwd. 

B.  H.  Joaea,  for  appellant   Weber  &  John- 
aon,  for  respondenL 

BARTOH,  i.  TlM  atatiaet  1b  tlila  case  la 
TeiT  Imperfect  and  dladoaes  no  merit  in  ttae 
impeal,  wblcb  rests  alone  on  the  jadgmeDt 
roll,  and  tUs  also  appears  to  be  Imperfect 
It  appeara  therefrom,  bowerer.  tbat  the 
aetlrai  was  brongbt  before  a  Jnstlee  at  the 
peace  on  a  promlaaorj  note.  The  demand 
In  tbe  complaint  was  for  $200  and  intereet, 
and  reaa(»iable  attonuv's  faa,  aecordlnK  to 
tb»  tenna  of  the  note.  Judgment  was  ren- 
dered  In  tbe  district  court  for  9286.60,  amoxint 
of  [wlnclpal  and  interest  on  tbe  note,  and  for 
930,  attomey'B  fee.  Tbe  record  doea  not  dts- 
dose  any  final  proceedinca  in  the  justice's 
court,  nor  bow  the  action  was  transferred  to 
the  Patriot  court;  but  It  doea  abow  tbat  tbe 
difendant  denramd  to  the  complaint;  and 
aftCTwarda  filed  an  anaww.  Tbe  record  is 
rilent  as  to  wbat  di^Kiritim  iras  mads  ot  tbe 
demnrrer,  but  abowa  that,  while  tbe  cause 
was  pending  in  tbe  district  oourt,  the  de- 
fendant, haying  bem  regularly  served  with 
process,  and  baring  appeared  by  answer, 
afterwards  withdrew  the  anaww.  There- 
after, bis  default  was  entered,  and  evidence 
taitrodoced  by  tbe  plalntlfl  to  ascertain  the 
defendant's  lnd^)tedne8a  to  him,  and  alao 
to  determine  what  was  a  reasonable  at> 
tnuey's  fbe  fbr  lis  otdlectlon.  The  court 
tbmi  ordered  Jodgmoit  to  be  entered  as  above 
indicated. 

Ooonsd  fCr  aj^wQant  Inslsta  tbat  the  court 
erred  in  entering  jndgmoit  before  disposing 
ot  thm  denrarror,  whi^  raised  an  iasne  of 
law.  TbB  mle  la  fliat,  in  a  case  where  both 
an  lasiiii  ot  law  and  of  fact  are  raised  by  a 
dnnorrer  and  answer,  the  issue  of  law  must 
first  be  disposed  of,  and  If  tbe  canae  Is  tried 
on  tb«  iasne  of  fact  raised  by  the  answer, 
and  Judgment  rendered,  It  wU  be  presumed 
OB  appeal  that  the  demurrer  was  overruled 
beCne  trial.  Wbo^  aa  in  this  case,  the  de- 
fendant demurs,  and  some  time  thereafter  an- 
swers, but,  before  trial,  withdraws  tbe  an- 
swer, and  allows  Judgment  to  be  entered,  it 
will  be  presumed  that  he  waived  the  demur- 
rer. Brooks  T.  Douglass,  32  CaL  209;  Aba- 
die  T.  OarrUlo,  Id.  172;  Gntfarie  t.  Phelan 
adabo)  6  Faa  107. 

The  other  points  mentioned  In  the  appd- 
lanfa  brief  cannot  be  considered  by  this 
eoort,  becauae  no  bill  of  receptions  was 
taken,  tiie  cause  being  here  solely  upon  the 
ludgmant  rolL  When  a  party  wishes  to 
hare  an  order  or  ruling  reviewed  in  this 
court,  be  must  except  thereto  at  the  proper 
time,  and  preserve  his  bill  of  exceptions,  and 
submit  It  with  the  record.  There  appears  to 
be  no  error  In  the  record  before  us.  Tbe 
Judgment  is  affirmed. 

HBOBITT.  a  J„  and  SlilTH,  J.,  ooncor. 


00  Utfth.  uo 
VNITICD  STATES  T.  UdMUJiAN  et  al. 

(Supreme  Court  ct  Utah.  Jose  18, 1894.) 

GLBRK  or  CODKI^PSDSBAZ.  AKD  TlRRIIOBUL 
FSS  Bill— FSBS  FOR  NATUBALISi.T10K. 

t  Tbe  fedenl  fte  bUl  (Rev.  St  U.  S.  I 

823  et  Beq.)  provides  that  no  other  compensa- 
tion shall  be  allowed  to  clerks  of  the  district 
courts  than  ttiat  therein  prescribed.  2  Comp. 
Iawb  1888,  p.  804  et  seq.,  pppscribea  the  feM 
and  compNiaation  of  clerks  of  the  district  court. 
Held,  that  the  federal  fee  bill  was  not  applica- 
ble to  cases  in  the  territM^al  courts  In  wblcn  the 
United  States  was  not  a  party,  and  that  the 
derlc  need  not  account  for  any  moneyi  received 
Iv  htm  In  other  cases. 

2.  Nor  need  he  account  for  moneys  earned 
or  received  in  the  matter  of  naturalization. 

Appeal  from  district  court.  Salt  Lolce  coun- 
ty; before  Justice  George  W.  Bartch. 

Action  by  the  United  States  against  Henry 
O.  McMlUan  and  others.  From  a  judgment 
sustaining  a  demurrer  and  dismissing  the 
complaint,  plalniifC  appeals.  Affirmed. 

U.  &  Attorney,  for  the  United  States.  W. 
H.  Dickson,  Rawlins  &  Critchlont  and  taa, 
W.  Kimball,  tor  respondents. 

MBBBIIT,  O.J.  This  is  an  action  brought 
by  the  United  Statea  against  Henry  O.  Mo* 
MlUan.  late  cleric  of  the  third  dlatrict  court 
of  Utah  Texritny,  and  bla  bondsmoi,  to  re- 
coYCf  an  alleged  surplus  of  faes  and  emolu- 
ments allied  to  have  been  earned  and  re- 
ceived aald  McMillan  as  such  (derk,  and 
wbidi  it  la  alleged  be  failed  to  account  for 
and  pay  over  aa  reaulred  by  sections  83% 
84^  Ber.  SL  U.  S.  The  complaint  contains 
two  counts.  The  first  alleges  that  between 
tbe  8tb  day  of  June  and  tbe  3l8t  day  of  De* 
cember,  1888,  the  said  McMillan,  as  such 
clerk,  earned  and  received,  as  fees  and 
emolumuita  of  his  said  office,  $7,458.70,  ot 
which  sum  9988.90  waa  earned  and  received 
in  United  States  cases;  $3,776  for  declara- 
tions of  intention  and  naturalization;  and 
$2,693.80  from  private  persons  in  civil  litigar 
tion,  and  from  the  territory  on  account  ot 
territorial  bnalness.  It  is  furtber  alleged 
Oat  tbe  said  McMlUan  was  entitled  to  retain 
of  said  moneys,  as  his  personal  compensa- 
tion and  reasonable  and  necessary  ^penses 
of  bis  office,  the  sum  of  93,728.98,  and  no 
more,  and  that  it  was  his  duty  to  account 
for  and  pay  Into  the  treasury  of  the  United 
States  all  moneys  received  by  bim  in  excess 
of  said  last-mentioned  sum,  to  wit,  $3,720.72; 
that  be  has  foiled  to  account  for  or  pay  any 
part  thereof,  except  the  sum  of  $2,1G0,  Ieav> 
ing  a  balance  due  the  United  States,  as  al- 
leged, of  $3,708.12.  The  second  count  alleges 
tbat  between  the  Ist  day  of  January  and  tbe 
Slst  day  of  December.  1890,  the  said  McMillan, 
as  such  clerk,  earned  and  rec^ved,  as  fees 
and  emoluments  of  his  said  office,  the  sum  of 
910,544.70,  of  which  sum  $1,703.35  was  earn- 
ed and  received  In  United  States  cases;  $1,- 
4S9.50  for  declarations  of  intention  and 
naturalizations;  and  $7,311.35  from  private 
persona  in  civil  litigations  and  fnu^  the  tet: 
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■Itory  on  socoTiiit  of  territorial  business.  It 
Is  fnrthtf  aneged  that  the  satd  McMillan 
was  entitled  to  retain  of  said  UMneys,  as  and 
for  hlB  personal  compensation,  and  as  rea- 
sonable and  necessary  expenses  ef  his  said 
office,  ^,256.75,  and  no  more,  and  Oiat  It  was 
his  dnty  to  account  for  and  pay  Into  the 
treasury  of  the  United  States  all  moneys  re- 
ceived by  him  as  aforesaid  in  excess  of  said 
sum  of  fG,256.75,  to  wit,  the  sum  of  94,287.95; 
and  that  he  has  failed  to  account  fcnr  or  pay 
any  part  of  said  sum,  except  the  sum  of 
f793.40,  and  a  judgment  is  prayed  against 
the  said  clerk  and  his  bondsmen  according- 
ly. To  this  complaint,  and  to  each  count 
thereof,  the  defendants  demurred,  on  the 
ground  that  the  facts  stated  were  Insuffi- 
cient to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  by  the  court  below, 
and,  the  plaintiff  declining  to  amend,  judg- 
ment was  entered  In  fa.voe  of  the  defendants, 
dismissing  the  bill  of  the  complainant,  from 
which  ja^rin«Lt  this  ai^eal  was  prosecuted 
by  the  government 

Two  questions  are  presented:  First  la  the 
clerk  required  to  account  for,  as  fees  and 
emoluments  of  his  office,  moneys  earned  and 
xvceired  by  him  In  dvll  cases  between  pri- 
vate parties  and  from  the  tmltory  in  ter- 
ritorial business?  Second.  Is  he  required  to 
account  for,  as  such  fees  and  emoluments, 
moneys  earned  and  received  by  him  In  the 
matter  of  the  naturalization  of  aliens?  W« 
think  both  of  these  questions  are  to  be  an- 
swered in  the  native.  The  legislature  of 
the  territory  of  Utah,  by  an  act  api^ved 
FelHiiary  20,  1874,  prescribed  the  fees  and 
compensation  of  clerks  of  the  district  courts. 
This  act  Is  still  In  force,  and  will  be  found 
in  2  Comp.  Laws  1888,  p.  804  et  seq.  This 
act  has  received  the  Implied  sanction  of  con- 
gress. Clinton  T.  Englebrecht,  13  Wall.  434, 
440.  And  we  take  judicial  notice  that  the 
practice  of  the  courts  of  this  territory  baa 
been  to  tax  the  costs  of  the  clerks,  marshals, 
etc.,  in  accordance  with  the  territorial  fee 
bill  In  all  other  than  United  States  business. 
It  in  many  instances  prescribes  for  the  clerk 
largw  compensation  than  does  the  federal 
fee  bill  for  precisely  similar  services,  and 
also  gives  an  allowance  for  some  services 
for  which  no  corresponding  charge  is  found 
In  the  act  of  congress.  The  federal  fee  bill 
(Rev.  St  U.  S.  S  823  et  seq.)  provides  that 
no  other  compensation  shall  be  taxed  and 
allowed  to  attorneys,  solicitors,  and  proctors 
In  the  courts  of  the  United  States,  to  district 
attorneys,  clerks  of  the  circuit  and  district 
courts,  etc.,  than  that  therein  provided  for. 
Now,  if  this  act  Is  applicable  to  civil  coses 
between  private  parties,  and  to  territorial 
civil  and  criminal  business,  then  all  moneys 
received  and  collected  by  the  clerk  In  such 
cases  in  conformity  with  the  territorial  fee 
bin,  and  in  excess  of  what  could  have  been 
allowed  to  him  if  his  compensation  were 
taxed  under  the  federal  fee  bill,  were  illegal- 
ly exacted,  and  the  territory,  or  the  Indl- 


vldual  from  whom  they  were  so  ffleffally  ex- 
acted, and  not  the  United  States,  s^ndd  ba 
entitled  to  sue  for  and  recover  the  same. 
In  the  case  of  Marte  v.  Railway  Co.,  decided 
at  the  last  January  term,  and  reported  In 
35  Pac.  501,  we  held  that  the  federal  fee  bUl 
was  not  applicable  to  cases  In  Hie  territorial 
courts  In  which  the  United  States  was  not  a 
party,  or  of  which  the  federal  courts  would 
not  have  ^elusive  jurisdiction  If  the  terri- 
tory were  a  state;  and  that  officers,  Jnrors, 
and  witnesses,  when  discharging  duties  and 
services  nnder  United  States  laws,  should 
be  compensated  according  to  the  federal  fee 
bill,  and,  when  discharging  duties  or  aerf- 
ices  under  the  terrttoi^al  laws,  they  should 
be  compensated  according  to  the  territorial 
fee  bllL  We  adhere  to  the  rollBg  Id  ttiat 
case,  and  we  hold  that  the  clerk  was  not  re- 
quired to  account  for  any  moneys  earned  or 
received  by  him  tn  oth^  than  United  States 
cases.  We  also  hold,  upon  the  anth<Hlty  of 
U.  S.  T.  Hill,  120  U.  8.  169,  7  Sop.  Ot  510^ 
that  he  Is  not  required  to  account  for  mon- 
eys earned  or  received  In  the  matter  o* 
naturaliEatlon&  The  qnestlonfl  hwe 
sented  w«e  not  Involved  In  the  case  of  V. 
a.  V.  Averill,  130  U.  a  ass,  9  Sop.  Ct  546, 
rdied  upon  by  appellant  An  examination  ot 
the  recwd  In  that  case  discloses  that  the 
complaint  therein  charged  simply  that  th> 
clerk,  Av«rlll,  had  received  and  earned  as 
fees  and  emoluments  of  his  office  a  CCTtaIn 
sum  In  excess  of  what  he  was  entitled  to  re- 
tain for  his  personal  compensation  and  ihi 
reasonable  and  necessary  expense  of  his 
office,  and  that  he  had  failed  to  account  for 
the  same.  For  aught  that  appears,  all  the 
moneys  earned  and  received  by  the  clerk  In 
that  case  were  earned  and  received  as  his 
fees  and  emoluments  In  United  States  cases. 
The  jndgm«it  of  the  lower  coiirt  Is  afflnned. 

MINER  and  SMITH,  JJ^  concur. 


GALLIGHMt  et  el.  v.  TOSEUTTB  UININ.  « 
&  MILLING  CO.' 
(Supreme  Court  of  Utah.  Jone  19, 1884.; 
TnusTS— FoRtoLoiuai  —  Iktssbbt  of  Tbobtbbs— 

ACCOUKTINO — COSFLlOTlSe  XvinBNCB. 

1.  Where  property  ia  held  in  trust  to  se- 
cure the  payment  ot  certain  debts,  the  facts 
that  the  traatee»  are  interested  as  partners  in 
certain  of  the  creditor  ftrma  does  not  affect  thdr 
light  to  foreclose  and  sell  the  trust  property. 

2.  UpoQ  an  issue  of  whether  the  removal 
of  certain  ore  from  a  mine  by  traateea  caused 
special  injary  to  the  mine,  where  the  evidence 
is  conflicting,  several  witnesses  on  each  M» 
giving  contrary  testimony,  the  finding  of  the 
referee  will  not  be  disturbed. 

3.  Thoa)^  certain  expensive  operations  car- 
ried on  by  the  trnatees  of  a  mine  at  the  re- 
quest of  the  beneficiary  yield  no  profit,  such 
expenses  are  a  legitimate  charge  against  the 
trust  property. 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; before  Justice  Bartch. 


*  Beheaiiag  denied  July  27.  Iffl^ 
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Action  by  Joseph  E.  OalUgher,  WllUam 
BL  BemingtoD,  and  George  M.  Scott  agalugt 
tbe  Yosemlte  Mining  &  Milling  Company. 
From  a  JadgiD»t  for  plaiutUlB,  det&adant 
appeals.  Affirmed. 

Arthnr  Brown,  Frank  Hoffman,  and  M.  M. 
Kalglin,  for  appelant.  W.  B.  Dtdoon,  for 
respondents. 

SMITH,  J.  Thla  iB  an  action  by  plaintiffs 
to  enforce  a  certain  trust  agreement  made 
between  plaintiffs  and  defendant  The  agree- 
ment Is  as  f<^owB  (Exhibit  No.  1): 

"George  M.  Soott  and  William  H.  Reming- 
ton, and  each  of  them,  agree  with  tbe  Yosem- 
lte SCnlng  and  Milling  Company,  a  corpcura- 
tlOD,  as  follows:  They  wlU  procxire  the  as- 
aigiunent  and  transfer  to  tbem  of  aeconnts 
and  datms  against  said  corporation  as  fol- 
Iowb:  George  M.  Scott  &  Co.,  $4^.37; 
Bemlngton,  Johnstm  &  Co.,  $2,671.;  Bingham 
Mercantile  Co.,  $895.52 ;  Bringham  Mercan- 
tlle  Co.,  $S5S.65;  James  Anderson,  $3,640; 
Scott  &  Anderson,  $72.35;  W.  J.  Mclntyre, 
$300,—^ U.6T3.8&.  Tbat  they  wUl  accept  and 
receive  said  corporation's  note  therefor,  for 
$11,«73^,  doe  October  1, 1888,  with  interest 
at  12  per  cent  per  annum,  secured  by  deed 
of  tniBt  on  ItB  properties,  tbe  same  being  list- 
ed In  the  oiUstanding  deed  of  trust  to  Mc- 
CormldE  ft  Co.  That  they  will  bid  In  and 
ponduue  all  said  properties  at  tbe  sale 
nnder  said  HcOonnl^  deed  of  trust,  in 
whicb  one  Jodab  Barnett  Is  trustee,  for  an 
amount  not  exceecUny  tbe  sum  of  said  In- 
cnmlwances  and  cWma.  and  bold  same,  first, 
to  secure  to  them  tbe  repayment  of  tbe 
nu»ey  required  to  cover  tbe  amount  of  said 
McO(»rmidc  deed  of  trust  and  the  daims  and 
accounts  hereinbefore  mentioned,  necessary 
and  propo:  costs  and  expenses  and  Interest, 
and  afterwards  In  trust  for  the  benefit  of 
■aid  corporation.  Tbat  they  will  endeavor, 
by  sale  or  otherwise  to  realize  tbe  largest 
posdble  amount  oat  of  or  on  said  properties, 
and  pay  the  surplus  received  therefrom, 
after  paying  satd  Incumbrances,  costs,  and 
Interest,  ovw  to  said  otwpcnration,  Its  agent 
or  snocessw.  Witness  the  bands  and  seals 
of  said  parties,  this  13tb  day  of  8eptemb«'. 
IfiSS.  in  the  dty  of  Salt  Lake,  Utah.  [Signed] 
George  U.  Scott  [Seal]  [Signed]  W.  H. 
Kaulngton.  [Seal.]  [Signed]  The  Tosemlte 
U.  &  M.  Co.  [Corporate  Seal],  by  M.  M. 
Kalgbn.  Ite  PresidttkC  Witness:  C.  O. 
Wblttemore." 

nUs  fUitloa  is  to  foreclose  tbe  eqully  of  the 
defaidant,and  procure  a  sale  of  the  pn^erty 
described  In  It.  Tlut  complaint  shows  that 
in  addition  to  the  money  to  be  paid  to  Mc- 
Cwmlck  &  Co.,  and  the  other  daims  describe 
ed  In  tbe  agreement,  there  is  due  the  plain- 
tiffs, for  mon^  laid  out  and  expmded  In 
carliog  tor  and  working  Ibe  trust  property, 
a  large  sum  of  money.  The  aggregate  claim 
of  plaintiffs  at  tbe  trial,  after  allowing  all 
offseta.  was  about  $60,000.  The  answer  de- 
nied tiiat  anything  was  due  plaintiffs;  set 


out  at  great  length  certain  acts  of  misman- 
agement and  waste  on  the  part  of  plaintiffa 
while  In  possession  as  trustees,  and  that 
plaintiffs  had  sold  large  quantities  of  valu- 
able ores  from  said  mines,  aud  had  not  ac- 
counted therefor.  The  answer  prayed  an 
accounting,  and  tbat  plaintiffs  be  cbarged 
with  the  damage  to  the  property  resultinjj 
from  mismanagement;  and  that  plaintiffs 
take  nothing,  and  defendant  recover  its  prop- 
erty free  of  incumbrance,  and  the  costs  of 
the  action.  The  cause  was  referred  to  a 
refwee,  who  tried  tbe  same  and  reported 
findings  of  fact  In  favor  of  plaintiffs  and 
against  defendant;  that  the  amount  due 
plaintiffs  from  defendant,  after  allowing  all 
offsets,  was  $55,48a9S.  The  coiu-t  rendered 
Judgment  for  this  amount,  and  decreed  & 
lien  tb^for  on  defendant's  mining  property, 
and  directed  a  sale  of  the  same  to  pay  tbe 
Judgment  and  costs.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  defend- 
ant appeals  from  the  Judgmrat  and  order. 

The  appellant  claims  tiiat  certain  credits 
were  Improperly  allowed  to  plaintiffs,  and 
certain  others  were  disaUowed  to  defendant, 
which,  if  corrected,  would  show  that  idain- 
tiffs  are  in  fact  Indebted  to  defendant.  The 
Items  mentioned  in  tbe  brief,  and  for  which 
It  Is  claimed  plaintiffs  should  not  have  credit, 
are:  Legal  expenses,  $83;  witness  fees,  $156.- 
50;  and  refund  from  Varlan  &  Barnett,  $450. 
As  to  these  three  Items,  it  Is  sufficient  to  say 
they  appear  by  tbe  record  to  have  been  dis- 
allowed by  the  referee  and  court  below,  and 
are  not  Induded  In  tbe  Judgment  at  alL  The 
first  credit  which  was  allowed  plaintiffs 
which  Is  complained  of  Is  tbe  sum  of  $11,- 
673.80.  mentioned  In  tbe  trust  agreement, 
above  set  out,  with  the  Interest  on  It.  This 
debt,  as  will  be  seen  by  the  trust  agreement, 
supra,  was  evidenced  by  a  note  of  October 
1,  1888;  and  the  consideration  for  this  note 
was  very  largely  debts  due  to  George  M. 
Scott  &  Go.  and  Bemlngton,  Johnson  &  Co. 
It  was  admitted  on  tbe  argument  that  Scott 
and  Kemington,  the  trustees,  were  interested 
In  these  firms,  and.  further,  it  Is  not  claimed 
that  defendant  has  paid  any  of  these  debts. 
The  plaintiffs  are  ti-ustees  holding  property 
to  secure  their  payment  If  they  have  not 
paid  them,  we  fall  to  see  bow  tbe  defendant 
can  be  harmed  by  a  foreclosure  and  sale  of 
tbe  trust  property,  to  procure  funds  for 
their  payment  We  tblnk  In  the  accounting, 
as  against  defendant  and  in  favur  of  plain- 
tiffs as  trustees,  this  Item  was  properly  al- 
lowed. 

Defendant  claims  tbe  following  credits,  al- 
so allowed  idaintlffs,  are  Improper,  and 
should  have  been  disallowed,  to  wit:  Un- 
necessary expense  of  setting  boiler,  $76;  re- 
pairs on  bumed-out  boilt^',  $331.78;  new 
pump,  $308.90;  unnecessary  expense  in  pump- 
ing, $3,600;  unnecessary  expense  In  sinking 
incline,  $6,000;  loss  In  haiUing  and  concen- 
trating ore,  $8,554.52,— total,  $18,901.10.  We 
have  carefully  examined  the  testimony  mm 
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to  each  of  these  Items,  and  are  fully  con- 
Tlnccd  that,  as  to  each  of  them,  the  findings 
of  the  referee  In  favor  of  plaintiffs  are  fully 
Justified  by  the  evidence.  The  plaintiffs  be- 
gan working  the  mine  at  the  written  re- 
quest or  demand  of  the  defendant,  through 
Its  president  and  manager.  The  mine  had 
been  Idle  for  a  considerable  length  of  time 
before  Scott  and  Remington  took  possession. 
The  lower  workings  were  filled  with  water, 
and  the  machinery  of  the  concentrating  mills 
■does  not  appear  to  have  been  capable,  for 
isome  reason,  of  doing  efficient  work  In  con- 
centrating low-grade  ores.  Outside  of  the 
testimony  of  witnesses  directly  on  the  point, 
the  previous  conduct  of  the  defendant  In  al- 
lowing several  thousand  tons  of  ore  to  lie  on 
the  dump  without  working,  when  It  was 
so  much  in  need  of  money,  Is  well-nigh  con- 
clusive evidence  that  there  was  some  prac- 
tical difficulty  In  handling  the  ore  with  the 
machinery  in  the  possession  of  defendant 
The  plaintiffs  took  this  same  ore  from  the 
dump,  and,  notwithstanding  It  Is  claimed 
they  paid  too  much  for  hauling  and  concen- 
trating it,  they  managed  to  get  a  very  con- 
siderable profit  out  of  It  If,  as  defendant 
now  claims.  It  could  have  worked  the  ore 
for  less  expense  by  working  It  in  Its  own 
mills.  It  Is  extremely  difficult  to  conceive  a 
reason  why  It  did  not  do  It  This  discus- 
sion relates  to  the  last  of  the  above  items, 
to  wit:  "Loss  In  hauling  and  concentrating 
ores,  $8,554.52."  As  to  the  other  items,  they 
all  api)ear  to  have  been  necessarily  Incurred, 
and  are  no  greater  expense  than  might  ordi- 
narily be  expected  to  be  encountered  in 
pumping  out  and  trying  to  work  a  mine  part- 
ly filled  with  water,  and  which  had  long  been 
disused.  The  plaintiffs  had  some  misfortime 
In  the  breaking  of  machinery  and  otherwise, 
but  no  more  than  would  ordinarily  be  expect- 
ed, and  no  more,  apparently,  than  the  de- 
fendant had  In  the  work  It  had  done  on  the 
mine.  In  other  words,  we  fall  to  find  In  the 
evidence  anything  that  would  warrant  ua 
in  the  conclusion  that  plaintiffs,  either  will- 
fully or  negligently,  incurred  expense  In 
working  the  mine  which  they  could  reason- 
ably have  avoided. 

The  defendant  claims  that  It  should  have 
been  allowed  certain  additional  credits  which 
were  not  allowed  by  tlie  referee,  as  follows: 
Damage  to  ore  bin,  $750;  damage  to  tram- 
way, $10,000;  damage  to  mill,  $5.000— total, 
$15,750.  As  to  the  first  of  these  items,  it  Is 
sufficient  to  say  that  It  was  allowed  to  de- 
fendant by  the  referee.  The  damajie  to  the 
tramway  is  earnestly  Insisted  upon  here. 
The  facts,  as  shown  by  the  record,  are  that 
In  18S6,  or  prior  thereto,  defendant  had 
erected  a  wire-rope  tramway,  something  over 
a  mile  long.  After  using  it  a  few  months 
defendant  ceased  to  use  It,  and  thereafter, 
up  to  the  time  plaintiffs  took  possession,  in 
1888,  the  tramway  was  not  used.  The 
weight  of  the  testimony  shows  (although  It 
was  not  without  conflict)  that  when  plaintiffs 


took  possession,  in  1888,  the  wire  cable  was 
down  on  the  groimd;  that  many  of  the  posts 
or  stations  had  been  carried  away,  and  that 
the  buckets  or  carriers  were  detached  and 
scattered  or  lost.  The  cable  and  buckets 
were  gathered  up  by  plaintiffs  and  sold,  and 
the  proceeds  credited  to  defendant  We 
think  the  referee  was  right  in  disallowing 
defendant's  claim  for  damages  on  this  ac- 
count The  value  of  this  tramway.  If  re- 
paired, was  wholly  problematicaL  The  cost 
of  repairing  It  must  have  been  great  Plain- 
tiffs had  before  them  the  experience  of  de- 
fendant In  abandoning  the  tramway  when 
It  was  in  perfect  repair,  and  returning  to 
wagons  as  a  means  for  transporting  ore. 
Under  such  circumstances  they  would  hard- 
ly have  been  warranted  in  expending  mon^ 
to  set  up  this  tramway  again.  Such  being 
the  case,  it  was  clearly  their  duty  to  gather 
up  the  available  material  of  the  tramway 
and  sell  It  for  the  best  price  th^  could  ob- 
tain. This  Is  Just  what  they  did.  and  we 
cannot  find  that  defendant  was  damaged 
thereby.  The  remaining  Item  claimed  is  $5,- 
000,  damage  to  mine.  This  damage  is  claim- 
ed to  have  arisen  by  reason  of  the  fact  that 
plaintiffs  took  out  certain  ore  that  bad  \)eea 
left  along  the  sides  of  the  incline  by  the  pre- 
vious management,  and  left  waste  In  some  of 
the  levels.  It  is  claimed  that  the  ore  was 
left  for  show,  ventilation,  and  support  and 
that  Its  romoval  Injured  the  mine  in  the  sum 
dalmed.  It  must  be  admitted,  we  think,  that 
the  removal  of  any  ore  from  a  mine  Is  an 
Injury  to  the  mine,  to  the  extent  at  least  to 
which  the  removal  exhausts  the  mine.  This 
is  conceded  by  the  parties  here,  but  defend- 
ant claims  that  the  particifiar  ore  removed 
was  of  especial  value  for  the  purposes  above 
named,— greatly  In  excess  of  the  market  value 
of  the  ore.  As  to  whethw  the  extraction  of 
this  ore  caused  any  special  injury  to  the 
mine  is  a  question  upon  which  the  testi- 
mony is  directly  conflicting.  Palmer.  Hark- 
ness,  Egnn,  and  Treweek,  all  men  of  ^reat 
espa-lence,  testify  that  no  damage  was  done. 
They  had  each  made  an  inspection  of  the 
gi'ound,  to  determine  If  there  was  any  dam- 
age. Just  before  the  trial.  On  the  other  hand, 
Kalghn,  Frances.  Harklns,  Hall,  and  Nnl- 
hall  all  state  that  the  extraction  of  this  ore, 
and  certain  other  acta  complained  of,  caused 
considerable  special  Injury  to  the  mine.  Un- 
der such  circumstances,  we  do  not  think  we 
are  warranted  In  disturbing  the  finding  of 
the  referee,  which  on  this  issue  was  against 
the  defendant 

It  was  claimed  generally  at  the  argument 
that  this  court  must  set  aside  a  Judgment 
which  in  effect  foimd  that  In  1888  plalntifrs 
took  i>osscssion  of  an  old  developed  mine, 
held  it  working  It  most  of  the  time,  and 
then  at  the  date  of  the  Judgment  Deei'mlxr 
17,  1891,  seciu-od  Judgment  for  $.'>5.4RS.ttS 
against  defendant,  whereas  the  entire  claims 
of  plaintiffs  were  less  than  $30,000  when  they 
took  possession.   We  cannot  revove  tbe 
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jnd^eot  on  such  a  gaoeral  dolm  aa  this. 
Tbe  facts  and  figures  In  the  record  ore 
against  the  defendant  The  plaintlffB  appear 
to  bave  had  competent  men  la  charge,  and 
to  have  done  tbe  very  beet  that  could  be  rea- 
8onaU7  expected  in  working  tbe  mine.  The 
loss  on  the  mining  operations  appears  to 
hare  been  caused  hy  reaion  of  pumping  out 
the  lower  levels,  which  were  flooded,  and  In 
sinking  the  IncUne,  and  running  the  levels 
In  barren  ground,  all  of  which  work  was 
bogun  and  carried  on  at  tbe  written  request 
of  tbe  defendant,  and  upon  defeudaut's  as- 
surance that  rich  ore  bodltw  would  bo  dls- 
covered  by  such  work.  Tbe  work,  being  be- 
low the  water  level,  was  exceedingly 
expensive,  and,  as  it  turned  out,  developed 
nothing  of  value.  Plaintiffs  ought  not  to  be 
charged  now  with  the  money  lost  in  these 
operations.  Being  incurred  in  good  faith, 
th^  would  under  any  circumstances  be  a 
legitimate  charge  against  the  trust  property; 
but  especially  is  this  so  when  it  appears,  as 
In  this  case,  tliat  it  was  done  at  the  instance 
of  the  only  beneficiary  under  the  trust 
that  now  complains.  The  Judgment  and  or- 
der denying  a  new  trial  are  affirmed. 

MBRRITT,  0.  J.,  and  MINER,  J.,  concur. 


OTTKNBTJBO  et  al.      BARNBS  et  si. 
(Supreme  CJourt  of  Utah.  June  19, 18M.) 
Aptoiiithbiit  or  Bsobitbb—  Assioxbd  Estatb— 

AUBqUATB  BbMBDX  4T  hkV—1'LBkDlSQ. 

In  an  action  against  a  firm  by  judgment 
creditors  to  set  anide  as  fraudulent  an  assign- 
ment for  the  benefit  of  creditors,  and  for  the  ap- 
pointment of  a  receiver,  the  complaint  alleged 
that  plaintiffs'  executions  had  been  returned  un- 
satisfied, that  the  assignmeut  contained  an  ille- 
gal prpferen,^.  that  unless  prevented  by  the 
court  the  assignee  would  turn  over  the  property 
to  the  preferred  creditors,  and  that  the  assignee 
was  Iniiolreut.  that  the  compluiiit  was 

not  di'Uiurmbie  on  the  grouud  that  pluiiitiffs 
had  an  iidt-quate  remedy  at  law. 

Appeal  from  district  court,  Weber  county; 
before  Justice  James  A.  Miner. 

Action  by  Simon  Ottenburg  and  others 
against  Charles  C,  Barnes  and  others.  From 
a  Judgment  sustaining  a  demurrer  to  the 
complaint,  plaintiffs  appeal.  Reversed. 

A.  R.  Heywood,  J.  H.  McMlihLo.  and  W.  L. 
Maglnnis,  for  appellants.  Kimball  &  Gilbert 
and  E.  M.  AlUsoo,  Jr.,  for  respondents. 

SMITH,  J.  This  was  an  action  in  the  na- 
ture of  a  bill  in  equity  to  set  aside  a  fraudu- 
lent assignment  for  the  benefit  of  creditors, 
for  the  appointment  of  a  receiver  of  the  as- 
signed estate,  and  for  g^eral  relief.  A  de- 
murrer was  interposed  on  the  ground  that 
the  bill  did  not  state  suffidont  facts  to  consti- 
tute a  cause  of  action.  The  demurrer  was 
sustained.  Plaintiffs  declining  to  aoieud, 
Judgment  was  entered  for  defendants,  from 
which  plaintiffs  appeal.  The  complaint 
states  substantially  that  jdalntiffa  are  Judg- 


ment creditors  of  Matson,  Barnes  &  Oo.;  that 
they  have  had  executions  issued  and  returned 
unsatisfied,  and  that  their  Judgments  are  un- 
satisfied; that  the  firm  of  Matsou,  Barnes  & 
Ca,  up  to  January,  1883,  was  a  partnership 
consisting  of  defendants,  E.  W.  Matson,  C. 
G.  Barnes,  and  George  H.  Matsoc;  that  In 
January,  1893,  the  firm  was  iosolvent,  and 
has  so  continued  ever  siuce;  tliat  In  January* 
1803,  by  a  secret  arrangement  between  them- 
selves, E.  W.  Matson  and  C.  C.  Barnes,  who 
were  respectively  brother  aud  half-brother 
of  George  H.  Matson,  pretended  to  buy  out 
the  Interest  of  George  H.  Matson  for  $6,000, 
and  in  July,  18113,  the  firm  made  an  assign- 
meut to  defoidant  T.  P.  Bryan  for  the  benefit 
of  creditors,  and  lu  such  assignment  pre- 
ferred George  H.  Matson  for  the  90,000  pur- 
chase money  above  mentioned.  It  is  furibw 
ailegod  that  Bryan  has  f  !>,U(M>  worth  of  prop- 
erty in  his  hands,  and  that  he  threatens  to 
and  will  pay  the  same  over  to  George  H. 
Matson  as  a  preferred  creditor  unless  pre- 
vented by  the  court  It  is  also  alleged  that 
Bryan  Is  not  a  fit  ptirson  for  assignee  or  trus- 
tee; that  he  Is  a  partus  with  all  of  the  d«> 
fendanta  in  certain  other  enterprises;  that  he 
is  lusolveut;  that  he  has  secretly,  and  to 
evade  process,  disposed  of  a  large  portion  of 
the  assigned  property;  and  that  he  has  no  ex- 
perience that  would  fit  him  for  luuidling  tbe 
assigned  property.  The  suit  Is  brought  on 
behalf  of  all  creditors  who  will  join  (and  sev- 
eral have  Joined),  and  the  prayer  is  for  a  re- 
ceiver for  the  assigned  estate  (which  consists 
of  merchandise),  and  for  a  cancellation  of 
the  deed  of  assignment,  and  for  general  re- 
Uef. 

The  demurrer  confessed  all  the  facts  al- 
leged to  be  true.  And  counsel  for  respondent 
here  admits  that  the  assignment  is  void  as  to 
the  creditors,  aud  also  admits  that  Bryan  Is 
about  to  dispose  of  the  trust  funds  in  pay- 
ment of  the  fraudulent  claim  of  George  H. 
Matson,  pursuant  to  the  provisions  of  the 
deed  of  assignment;  but  he  claims  that  plain- 
tiffs, by  their  own  showing,  have  an  adequate 
remedy  at  law,  and  thwefore  the  complaint 
discloses  no  ground  for  equitable  relief.  Let 
us  examine  this  claim.  Cases  arising  from 
the  fraudulent  conduct  of  a  party  are  usually 
cases  in  which  courts  of  law  and  equity  have 
concurrent  Jm-isdictlon.  See  Pom.  Eq.  Jur. 
S8  139,  140,  174.  At  section  17o  of  Pomeroy's 
Equity  Jurisprudence,  the  author  p<dnt8  out 
In  a  masterly  way  the  true  distinction  be- 
tween law  and  equity  Jurisdictions.  Without 
using  bis  language,  the  difference  Is  this: 
Whenever  the  relief  sought  In  the  action  Is 
the  recovery  of  specific  lauds  or  specific  chat- 
tels or  a  specific  sum  of  mouey,  or  one  or 
more  of  these,  without  other  i-elief,  then  tbe 
case  is  one  cognizable  only  at  law;  but  If  the 
case  is  one  where.  In  order  to  reach  either  of 
these  final  results.  It  Is  necessary  to  proctuv 
a  cancellation  of  some  writing,  or  the  taking 
of  an  account,  or  some  otlitv  act  of  adjudica- 
tion which  goes  beyond  a  sbuple^oxllct  In 
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favor  of  one  or  the  other  party,  then  the  case 
Is  one  In  which  the  coorta  of  eqnity  also  will 
assume  Jurisdiction.  An  action  solely  for  the 
cancellation  of  an  instrument  is  escluslTely 
equitable.  See  Id.  171.  An  action  at  law 
may  inrolve  the  same  result  indirectly.  In 
the  latter  case  the  courts  of- law  and  of  equi- 
ty have  concurrent  Jurisdiction.  For  a  per- 
fect elucidation  of  this  rule,  see  Id.  110.  In 
the  case  at  bar,  the  ultimate  relief  sought  is 
unquestionably  the  recovery  of  a  portion  of* 
the  assigned  insolvent  estate,  and  yet,  in  or-  * 
der  to  obtain  this,  they  must  have  the  deed 
of  assignment  canceled,  must  hare  an  ac- 
counting with  the  assignee,  and  a  distribution 
of  the  money  among  the  parties  Joining  in 
the  suit  As  stated  by  Pomeroy  (section  175, 
supra):  "The  money  Is  to  be  regarded  as  a 
fund  which  is  to  be  either  awarded  to  a  sin- 
gle claimant  or  distributed  among  several 
claimants  in  the  shares  to  which  they  are  ad- 
Judged  to  be  entitled."  In  such  a  case  as  the 
one  at  bar,  no  doubt  the  plaintiffs  might  ob- 
tain relief  at  law  If  they  could  persuade  an 
officer  to  levy  their  executions  on  the  prop- 
erty In  the  possession  of  Bryan,  In  utter  dis- 
regard of  the  claims  of  Bryan;  but  it  would 
Seem  to  be  a  sufficient  answer  to  all  this  to 
•ay  that  they  hare  exhausted  the  final  legal 
process,  to  wit,  an  execution,  and  have  Allied 
to  obtain  any  relief.  Then,  again,  It  is  man- 
ifest that,  by  such  a  levy  as  that  just  sug- 
gested, the  officers  and  plaintiffs  both  lay 
themselves  liable  to  a  suit  by  Bryan  for  con- 
version.  Can  it  be  said  that  the  remedy 
whU^  exposes  a  party  to  vexatious  litigation 
is  an  adequate  remedy?  We  think  the  law 
has  wisely  provided  a  remedy  by  which  the 
fraudulent  claims  of  Bryan  in  this  case  may 
be  set  at  rest,  and  the  rights  of  philntlffs  to  a , 
distribution  of  the  trust  fund  be  declared, 
without  the  risk  of  fnrther  expense  or  litiga- 
tion. That  Is  just  what  plaintiffs  have  asked 
In  tMs  complaint.  If  the  facts  alleged  are 
true,  they  are  entitled  to  this  relief.  Among 
other  authorities  sustaining  this  conclusion 
are:  Walt  Fraud.  Conv.  $  51 ;  Bump,  Fraud. 
Conv.  p.  530;  Stevenson  v.  Matteson  (Mont) 
32  Pnc.  291;  Smith  v.  SIpperly  (Utah).  31 
Pae.  54.  The  judgment  of  the  court  below  is 
reversed,  and  the  cause  Is  remanded,  with  di- 
rections to  the  court  l»elow  to  overrule  the  de- 
murrer and  to  hear  the  case;  appellants  to 
recover  of  respondcmts  the  costs  of  this  ap- 
peal. 

MEIIRITT.  C.  J.,  and  BABTCH,  J.,  concur. 


NELSOX  V.  SALT  LAKE  RAPID  TRAXSIT 
CO. 

(Suprome  Court  of  Utah.   June  19, 1S94.) 
Carriers— Ejection  or  PAsaKXQKKS  —  Coxfliot- 

INO  EVIUKNCE— CONXLL'SIOXS  OF  VeHHICT. 

In  an  action  by  a  pasi*eDger  against  a  rnil- 
Toad  company  for  wrongful  ejection,  where  de- 
fendant lueaos  that  plaintiff  was  smoUng,  con- 


trary to  the  rules  of  defendant,  and  the  evidence 
upon  BQch  iBsne  is  cMiflicting,  a  va!<dict  tor 
plaintiff  will  not  be  disturbed  on  aiveaL 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Jnstlce  O.  8.  Zane. 

Action  by  Charles  T.  Nelson  against  the 
Salt  Lake  Rapid  Transit  Coo^aiiy.  From 
a  judgment  tor  plaintiff,  defiukdant  ivpeala. 
Affirmed. 

WUUamg,  Van  Gott  &  Sutherland,  for  ap- 
pellant O.  W.  Powers  and  8.  P.  Armstrong, 
for  respondent 

MINER,  J.  The  plaintiff  brings  this  ac- 
tion to  recovor  damagra  alleged  to  have  ac- 
cmed  to  him  by  reason  of  having  been  Reel- 
ed from  the  cars  of  the  defendant  without 
cause.  It  appears  from  the  plaintiff's  tes- 
timony that  he  was  a  passenge-  on  the  de- 
f endanfs  cars  on  the  nlgtat  of  Octobor  1, 1891, 
and  was  returning  to  the  dty  from  one 
of  the  onHying  districts  In  Salt  Lake  Glty, 
with  a  large  amount  of  money  on  his  person 
and  in  a  satchel  he  carried.  He  bad  paid 
his  fare,  and  testified  that  be  had  a  dgar 
in  his  month,  tnit  it  was  not  lighted.  He 
was  not  smoking  on  the  car.  That  he  after- 
wards held  the  cigar  in  his  hand,  but  It  was 
not  lighted.  The  conductor  recdved  his 
fare,  and  afterwards  told  him  he  must  cease 
smoking,  <x  get  off  the  car.  The  plaintiff 
replied  that  he  was  not  smoking.  After  a 
short  time  the  conductor  returned,  and  said 
to  plaintiff,  "I  ttM  you  to  quit  smtAing." 
Plaintiff  rolled  that  he  was  not  smoking, 
whereupon  the  conductor  ordered  him  off  the 
car,  and  then  took  bold  of  his  shoulder  and 
gave  him  a  jerk,  and  bis  satchel  slipped  off. 
Plaintiff  grabbed  the  satchel,  and  again  the 
conductor  grabbed  plaintiff.  The  conductw 
was  told  that  he  had  money  In  his  satchel* 
and  bad  sent  his  horses  into  town,  and  he 
rode  on  the  car  for  protection.  Plaintiff  al- 
so states  that  he  desired  to  ride  on  the  out- 
side platform,  but  was  refused  this  permis- 
sion. Plaintiff  was  put  off  the  .car  about 
three  miles  from  the  central  part  of  the  city, 
and  was  obliged  to  walk  to  the  city,  with 
the  money  upon  him,  on  a  dark  night.  He 
also  states  that  he  was  frightened  when  he 
was  put  off  the  car;  waa  nft^ld  he  would 
lose  the  money,  or  be  robbed  of  it;  that  he 
had  been  drinking  that  day,  but  was  not 
intoxicated.  The  place  where  he  waa  put 
off  was  not  lighted  by  the  city.  Other  tes- 
timony was  offered  by  the  plaintiff,  tending 
to  corroborate  his  testimony.  Mr.  Carpenter 
testified  that  plaintiff  had  a  cigar  in  his 
hand,  with  ashes  on  it,  but  no  smoke  came 
from  the  cigar.  The  defendant  offered  the 
testimony  of  several  witnesses,  tending  to 
show  that  plaintiff  was  smoking  in  the  car, 
and  also  that  he  had  been  drinking  to  ex- 
cess. The  case  was  argued  before  the  Jury, 
and  a  verdict  rendered  for  the  plaintiff  for 
$100.  The  defendant  assigns  as  error  that 
the  plaintiff  was  vitdatlng  a  rule  of  the  com- 
pany tor  ffi]nff*1**g  in  the  cars. ^^id  that  a  clear 
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preponderance  of  the  erldence  shows  tiiat 
plaintiff  was  smoking  in  the  car,  In  Tl(^tlon 
of  the  rules  of  the  company,  and  against  the 
request  of  the  conductw  not  to  smoke,  and 
that  the  damages  are  excessive.  We  are 
satisfied  from  the  wh(^e  record  that  there 
was  a  clear  conflict  In  the  testimony.  The 
plaintiff  testifies,  and  la  corroborated  by  one 
witness,  that  he  was  not  smoking  while  in 
the  car,  while  several  witnesses  on  the  part 
of  the  defendant  testify  he  was  smoking  In 
the  car.  This  testimony  raises  a  question 
of  fact  that  could  only  be  passed  upon  by 
the  jury.  Under  our  statute,  the  Jury  are 
the  Judges  of  the  facts,  the  credlljiUty  of 
the  witnesses,  and  of  the  weight  of  the  evi- 
dence. Our  statnte  requires  this  instruction 
to  be  given  to  the  Jury.  Gomp.  Laws  1888, 
H  3361, 3876,  E5033.  This  court  will  not  disturb 
a  verdict  merely  because  the  evidence  is  con- 
flicting, or  because  the  court,  looking  at  the 
testimony  as  written,  would  come  to  a  dlf- 
f»%nt  conclusion  than  that  reached  by  the 
Jury,  who  had  the  witnesses  before  them. 
This  has  been  the  uniform  ruling  in  this 
court  Farr  v.  Griffith,  9  Utah,  416,  35  Pac. 
506;  Pratt  v.  Ciawson,  7  Utah,  254,  26  Pac. 
300;  Haynes,  New  Trials  &  App.  i  288; 
Seley  v.  Southern  Pac.  Co.,  fl  Utah,  319, 
23  Pac.  751;  Mining  Co.  v.  Haws,  7  Utah, 
515,  27  Pac.  695;  Wells  v.  Wells,  7  Utah, 
68,  24  Pac.  752;  Toponce  v.  Stock  Co., 
6  Utah,  439,  24  Pac.  534 ;  Trlhay  v.  Mining 
Co.»  4  Utah,  480,  11  Pac.  612;  Cunningham 
T.  Railway  Co.,  4  Utah,  211.  7  Pac.  798; 
Bowers  V.  Railroad  Co.,  4  Utah,  225,  7  Pac 
251;  Wilkinson  v.  Parrott,  32  Oal.  104.  The 
court  below  saw  the  witnesses,  and  heard  the 
testimony,  and  refused  to  grant  a  new  trial. 
We  can  see  no  reason  for  disturbing  the  Judg- 
ment, either  because  there  was  InsufBclency 
of  evidence  to  support  It  or  because  it  was 
excessive.  The  case  was  properly  submit- 
ted to  the  Jury,  and  their  findings  should  not 
be  dl8tarl)ed.  The  Judgment  of  the  court 
below  ia  affirmed. 

BffBRRITT.  C.  I.,  and  BA.BTCH  and 
SmTH,  JJ.,  concnr. 


AMERICAN  WATERWORKS  CO.  OP  NEW 
JBRSET  V.  FARMSaiSr  LOAN 
A  TRUST  CO.  et  al. 

(Supreme  Court  of  Colorado.  July  2,  1894.) 

COHPOHATIO:?8— APPOINTMEST  op  aKCBlVBM— SDB- 
aBQUBNT  fiUIT  BT  OPPIOER  IS  ANOTBES  6T1.T> — 
DiSMIBSAI. 

1.  A  corporation  is  subject  to  the  lawa  of 
the  state  or  sovereignty  under  aud  by  virtue 
of  which  it  has  been  created,  and  ttiesc  lawti 
have  a  paramonnt  Influence  over  its  corporate 
powers,  where  it  undertakes  to  exercise  them- 

2.  Where  a  coiporation,  in  pursuance  of  the 
laws  of  the  state  where  it  was  created,  has  lieen 
adjudged  insolvent,  and  placed  in  the  hands  of 
a  receiver  with  fall  powers  to  control  and  man' 
age  its  affatrs,  and  where  such  corporation,  its 
iiSicen,  directors,  agents,  and  attorneys,  has 
been  absolutely  enjoined  from  in  any  manner 


continuing  the  business  of  said  eorporation,  or 
trtm.  i^tempting  to  use  its  name,  privileges,  or 
franchises  for  any  purpose  whatever,  Iteia,  that 
an  officer  of  the  corporation  could  not  use  its 
name  to  prosecute  a  writ  of  error  in  anothor 
state  against  the  objection  of  the  receiver. 

8.  Though  the  laws  of  a  state  do  not  have 
extraterritorial  force  as  mere  laws,  nevertheless 
the  general  rule  Is  that  things  done  in  one  state 
in  pursuance  of  the  laws  thereof,  are  valid  and 
binding  in  other  states. 
(Syllabus  \3iy  the  Court.) 

Error  to  district  court,  Arapahoe  county. 

Writ  of  errw  by  the  American  Water- 
works Company  of  New  Jersey  from  a  Judg- 
ment in  favor  of  the  Farmers'  Loaa  &  Trust 
Company  and  others.  On  motion  of  B.  Hyde 
Rust,  receiver  of  said  waterworks  company, 
to  dismiss  the  writ  of  error.    Writ  dismissed. 

Motion  to  dismiss  the  writ  of  error.  Tho 
motion  was  based  \ipon.  a  duly-verlfled  petl- 
tlon,  which,  omitting  the  formal  parts,  was 
as  follows:  "Your  i>etitioner,  B.  Hyde  Rust, 
receiver  of  the  Am»ican  Waterwwks  Com- 
pany of  New  Jersey,  respectfully  perUtlons 
the  court  and  prays  that  the  writ  of  errw  In 
the  above-enUtied  cause  be  dismissed,  and  la 
support  of  said  petition  represents  unto  the 
court  as  follows:  (1)  The  American  Waters 
works  Company  of  New  Jersey  was  Incor- 
porated under  an  act  of  tbe  legislature  of  the 
state  of  New  Jersey,  entitled  'An  act  con- 
cerning corporations,'  approved  April  7, 1875, 
and  tbe  acts  supplementary  thereto  and 
amendatory  tb«^f,  which  said  act,  among 
other  things,  expressly  provider  as  follows, 
to  wit:  "Whenever  any  IncorpMated  com- 
pany ethall  have  become  Insolvent,  or  shall 
suspend  its  ordinary  busings  for  want  of 
funds  to  carry  on  the  same,  it  shall  and  may 
be  lawful  for  any  creditor  or  atockhtdder  to 
apply,  by  petition  or  bill  of  complaint,  to  the 
chancellor,  setting  forth  the  facts  and  circum- 
stances of  the  case,  for  a  writ  of  Injunction 
and  the  appointment  oC  a  receiver,  receiveni, 
or  trustees;  whereupon,  the  chancellor,  being 
satisfied  of  the  snffloiency  of  said  application, 
and  also  of  the  truth  of  the  facts  and  allega- 
tions contained  In  the  said  petition  or  bill, 
by  affidavit  or  otherwise,  and  upon  giving, 
when  so  ordered,  such  reasonable  notice,  to 
be  served  or  published,  as  the  chancellor,  in 
an  order  to  be  made  for  that  purpose,  shall 
direct,  the  chancellor  may  proceed  in  a  sum- 
mary way  to  hear  the  affidavits,  proofs  and 
allegations  which  maybe  ott&eed  by  or  on  be- 
half of  the  parties;  and  If,  upon  such  Inquiry 
Into  the  matters  or  cause  of  complaint.  It 
shall  be  made  to  appear  to  the  chancellor, 
that  the  said  company  has  become  Insolvent, 
and  shall  not  be  about  to  reeume  Its  business 
in  a  short  time  thereafter,  with  safety  to  the 
public  and  advantage  to  the  stockholders,  It 
shall  and  may  be  lawful  for  the  chancellor 
to  Issue  an  Injunction  to  restrain  the  said 
company  and  its  officers  and  agents  from  ex- 
ercising any  of  the  privileges  or  franchises 
granted  by  Its  certificate,  or  by  the  act  in- 
corporating the  said  company,  or  from  coi- 
lectinf  or  receiving  any  debt,  <x  from  paying 
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oat,  selling,  assigning  or  transfmlng  any  of 

the  estate,  moneys,  funds,  lands,  tenements 
or  effects  of  the  said  company  until  the  court 
shall  otherwise  <wder.'  (2)  Your  petitioner 
represents  to  the  court  that  the  said  act  Is 
a  part  of  the  charter  of  the  American  Water- 
works Company  of  New  Jersey,  and  that  in 
said  act  It  Is  further  expressly  provided  as 
follows:  'It  shall  and  may  be  lawful  for  the 
court  of  chancery,  If  the  circumstances  of  the 
case  and  the  ends  of  Justice  require  it  at  the 
time  of  ordering  the  said  injunction,  or  at 
any  other  time  afterwards  during  the  con- 
tinuance of  the  said  Injunction,  to  appoint  a 
recover  or  receivers,  or  trustee  or  trustees, 
with  full  power  to  demand,  sue  for,  collect, 
receive  and  take  Into  their  possession,  all  the 
goods  and  chattels,  rights  and  credits,  mon- 
eys and  efCects,  lands  and  tenements,  books, 
papers,  choses  in  action,  bills,  notes  and  prop- 
erty of  every  description  Ijelonglng  to  said 
company  at  the  time  of  their  insolvency  or 
suspension  of  business  as  aforesaid;  and  to 
sell,  coavey  or  assign  all  the  said  real  or  per- 
sonal estate.'  (3)  And  your  petitioner  fur- 
ther shows  that  heretofore,  and  on,  to  wit, 
the  8th  day  of  April,  1892,  there  was  exhib- 
ited In  the  court  of  chancery  of  the  state  of 
New  Jersey  a  bill  of  complaint  by  certain 
stockbolderB  and  certain  creditors  of  the 
American  Waterworks  Company  of  New  Jer- 
sey, Including  the  Denver  City  Waterworks 
Company  and  others,  against  the  said  the 
American  Waterworiis  Company  of  New  Jer- 
sey, by  and  in  which  it  was  made  to  appear 
to  the  said  court  of  chancery  of  the  state  of 
New  Jersey,  as  the  fact  then  was  and  stiU 
la,  that  the  said  the  American  Waterworks 
Company  of  New  Jersey  was  Insolvent,  and 
was  not  carrying  on  its  ordinary  business  for 
want  of  funds,  and  that  Its  liabilities  were  In 
excess  of  Its  assets,  and  that  the  said  com- 
pany was  without  any  legally  constituted 
governing  body,  and  was  unable  to  elect  or 
convene  one;  and  said  bill  prayed  that  said 
company,  Its  officers,  agents,  directors,  and 
attorneys,  and  each  and  every  of  them,  might 
be  enjoined  and  forbidden  from  receiving  any 
debts  due  the  said  company,  from  paying  and 
transferring  any  of  its  moneys  or  effects,  and 
from  in  any  manner  exercising  any  of  the 
franchises  or  privileges  of  its  charter,  and 
from  holding  any  meetings  or  alleged  or  pre- 
tended meetings  at  which  action  might  be 
taken  concerning  the  business  of  said  com- 
pany, or  attempt  to  use  the  defendants  name 
and  its  privileges  and  franchises  for  any  pur- 
pose whatever,  and  that  said  defendant  com- 
pany might  be  decreed  to  be  lusolvent,  and 
that  a  receiver  thereof  might  be  appointed 
according  to  the  form  of  the  statute  in  such 
cases  matle  and  provided,— that  is  to  sjiy,  the 
statute  of  the  state  of  New  Jersey,— and  that 
the  said  complainants  In  said  action  might 
have  such  furtlier  or  other  relief  iu  the  prem- 
ises as  the  nature  of  the  case  might  require 
and  as  might  be  agreeable  to  equity  and 
good  conscience;  whereupoi^  after  Issue  Join- 


ed and  appearance  made  by  the  said  defend- 
ant the  American  Waterworks  Company  of 
New  Jersey  In  Its  own  name,  as  well  also  as 
of  certain  of  its  stockholders  defending  and 
opposing  said  application,  including  among 
such  stockholders  Clarence  II.  Venner,  who 
was  then,  and  still  Is,  one  of  the  vice  presi- 
dents of  said  the  American  W^aterworks  Com- 
pany of  New  Jersey,  the  said  court  of  chan- 
cery of  the  state  of  New  Jersey  did,  on  the 
20th  day  of  July,  1892,  make  and  enter  the 
following  decree,  to  wit:  'Upon  opening  the 
matter  this  day  to  the  court  by  Lindley  M. 
Garrison,  of  counsel  for  the  complainants. 
In  the  presence  of  Flavel  McGee,  of  counsel 
for  Clarence  H.  Venner  and  others  of  the  di- 
rectors who  were  permitted  to  Interpose  for 
the  defendant  by  order  of  the  chancellor,  and 
due  proof  being  made  of  the  service  of  the 
order  to  show  cause  heretofore  granted  here- 
in, and  It  appearing  to  the  court  that  the  said 
defeuclant  corporation  Is  insolvent,  it  Is  on 
this  20th  day  of  July,  A.  D.  189*2,  ordered 
that  the  said  order  to  show  cause  be  made 
absolute,  and  that  an  injunction  do  issue 
against  the  said  defendant  according  to  the 
prayer  of  the  said  bill.  And  it  is  further  or- 
dered that  E.  Hyde  Bust,  Esq.,  of  Jersey 
City,  be,  and  he  Is  hereby,  appointed  receiver, 
with  full  power  to  demand,  sue  for,  collect, 
and  receive  and  take  Into  his  possession  all 
the  goods  and  chattels,  rights  and  credits, 
moneys  and  effects,  lands  and  tenements, 
books,  papers,  choses  in  action,  bills,  notes, 
and  property  of  every  description  belonging 
to  the  said  the  American  Waterworks  Com- 
pany, and  to  perform  all  the  duties  imposed 
upon  him  and  required  by  law,  and  especial- 
ly by  an  act  entitled  'An  act  concerning  cor- 
porations,' approved  April  7,  1875,  and  the 
acts  supplementary  thereto  and  amendatory 
thereof.  And  It  Is  further  ordered  that  the 
said  E.  Hyde  Hust,  Esq.,  before  entering  up- 
on his  duties,  take  the  oath  prescribed  by 
law,  and  give  bond  to  the  chancellor  for  the 
sum  of  twenty  thousand  dollars,  conditioned 
for  the  faithful  performance  of  his  duties,  to 
be  approved,  as  to  form  and  security  there- 
for, by  John  W.  Heck,  Esq.,  one  of  the  ma»- 
ters  of  this  court,  [Signedl  Alex.  T.  Mc- 
Gill,  Chancellor.'  (4)  Your  petitioner  fur- 
ther shows  unto  the  court  that  he,  the  said 
E.  Hyde  Rust,  did,  on  the  22d  day  ot  July, 
1892,  duly  file  his  b<Hid  as  receiver  as  afore- 
said. In  the  sum  of  twenty  thousand  dollars; 
that  the  said  bond  was  duly  approved,  as  in 
said  M-der  provided,  and  your  petitioner  qoal- 
Ifled  as  such  receiver,  and  entered  upon  his 
duties  as  such,  and  since  then  has  iDeen,  and 
is  now,  receiver  of  said  the  American  Water- 
works Company  of  New  Jersey.  (5)  Your 
petitioner  ftu:ther  shows  that  an  Injunction 
was  duly  Issued  In  said  cause  as  prayed  for 
Id  the  complaint  therein  flled,  and  In  accord- 
ance with  the  order  of  said  chancellor,  where- 
in it  was  provided  as  follows:  'The  said  de 
fendant  company  (meaning  the  American 
Waterworks  Company  of  New  Jersey),  its 

Digitized  by  GooQle 


Colo.)    AMERICAN  WATERWORKS  CO.  v.  FARMERS'  LOAN  &  TRUST  CO.  271 


officers,  directors,  agents,  and  attorneys,  and 
each  and  every  of  them,  shall  absolutely  de- 
sist and  refrain  from  receiving  any  debts  dae 
to  It.  and  from  paying  and  transferring  any 
of  Its  moneys  and  efTects,  and  from  In  any 
manner  continuing  Its  business,  or  exercising 
any  of  the  franchises  or  privileges  of  Its  char- 
ter, and  from  holding  any  meetings,  or  al- 
leged or  pretended  meetings,  at  which  action 
might  be  taken  ccmeeming  any  business  of 
the  said  company,  or  attempting  to  use  Its 
name  and  Ita  privileges  and  franchises  for 
any  puri)09e  whatever,'— which  said  injunction 
la  stfll  in  full  force.  (6)  Your  petitiouer  fur- 
ther shows  unto  the  court  that  one  Clarence 
H.  Venner  was,  at  the  time  of  the  Institution 
of  said  suit  In  the  court  of  chancery  of  New 
Jersey,  as  above  mentioned,  one  of  the  two 
vice  presidents  of  said  the  American  Water- 
woiics  Company  of  New  Jersey;  that  he,  as 
permitted  by  order  of  said  chancellor,  per- 
sonally an)eared  and  defended  said  cause  In 
the  name  of  the  American  Waterworks  Com- 
pany of  New  Jersey,  notwithstanding  which 
said  defense  the  orders  and  decree  of  said 
conrt  as  her^nheftwe  set  out  were,  after  hear- 
ing and  argument,  duly  made  and  entered 
as  the  action  of  said  court  That  since  the 
vatry  of  the  order  appointing  your  petitioner 
as  receiver  as  aforesaid,  the  said  Clarence  H. 
Tt^er  has  had  no  right  or  authority  In  any 
manner  whatiM>ever  to  use  the  name  of  the 
«ald  the  American  Waterworks  Company  of 
Xew  Jersey  for  any  purpose  whatsoever,  and 
that  your  iKtltloncr,  aa  receiver  of  said  com- 
pany, alone  has  authority  to  institute  or  con- 
tinue raits  in  the  name  or  on  behalf  of  said 
the  American  Waterworks  Company  of  New 
Jersey.  (7)  Tour  petitioner  further  shows 
that  the  writ  of  error  heretofore  sued  out  in 
this  cose  in  the  name  of  the  American  Water- 
■worlcs  Company  of  New  Jersey,  was  so  sueii 
oat  at  the  request  and  at  the  instigation  of 
the  said  Clarence  H.  Venner,  without  the 
ccmsent  or  authority  of  your  said  petitioner, 
and  In  ylolation  of  the  Injunction  so  Issued  as 
aforesaid  by  the  court  of  chancery  of  the 
state  of  New  Jersey,  and  without  any  action 
<«•  direction  of  the  board  of  directors  or  other 
governing  body  of  said  the  American  Water- 
woriis  Company  of  New  Jersey.  That  In  the 
opinion  of  your  said  petitioner,  as  receiver 
as  aforesaid,  It  is  not  to  the  Interest  of  said 
the  American  Waterworks  Company  of  New 
Jersey  to  prosecute  said  writ  of  error. 
Wherefore,  your  petitioner  prays  that  the 
s^d  writ  of  error  be  dismissed."  An  answer 
to  the  foregoing  petition,  and  also  an  agreed 
statement  of  facts  In  writing,  signed  by  the 
attorneys  of  Rust  and  Venner,  respectively, 
were  filed  herein,  and  thereupon  the  motion 
to  dismiss  was  submitted. 

Teller  &  Orahood,  for  plaintiff  In  oror. 
Wolcott  &  Valle,  for  £.  Hyde  Rust,  receiver. 

PER  CURIAM.  By  the  petition  to  dismiss 
the  writ     error,  the  answer  thereto,  and  the 


agreed  statements  of  facta  filed  in  connee- 
tion  therewith,  all  matters  essential  to  the 
determination  of  this  motion  are  admitted. 

1.  A  corporation  is  a  creature  of  the  law. 
It  is  always  subject  to  the  law  of  its  charter, 
or,  If  It  has  no  special  charter,  then  to  the 
Incorporation  laws  of  the  state  or  sovereign- 
ty under  and  by  virtue  of  which  It  has  been 
created;  and  though  it  may  transact  busi- 
ness In  other  jurisdictions,  yet  Its  charter 
or  the  laws  to  which  It  owes  Its  existence 
have  a  paramount  Influence  over  Its  corpo- 
rate powers  wherever  It  undertakes  to  exer- 
cise them.  Hence,  to  determine  the  capacity 
or  disability  of  a  cori>oratlon  In  a  given  case, 
regard  must  primarily  be  had  to  the  laws  of 
the  state  or  sovereignty  from  which  It  has 
derived  Its  franchises.  See  Railway  Co.  v. 
Gehhard,  109  U.  S.  527,  3  Snp.  Ct.  883.  Also, 
Bank  v.  Earle,  13  Pet.  585  et  seq.,  and  cases 
there  cited. 

2.  It  appears  that  plaintiff  In  error  Is  a  cor- 
poration duly  organized  under  and  by  virtue 
of  the  laws  of  the  state  of  New  Jersey. 
From  the  agreed  statement  of  facts  it  ap- 
pears that  plalntlfT  in  error,  prior  to  the  bu- 
ing  out  of  the  writ  of  error  in  this  cause,  had 
become  an  Insolvent  corporation,  and  had 
been  so  adjudged  by  a  court  of  competent  Ju- 
risdiction in  the  state  of  New  Jersey ;  that  by 
the  judgment  of  said  court  under  the  laws  of 
said  state  the  petitioner,  B.  Hyde  Rust,  bad 
become  the  duly  appointed  and  qualified  re- 
ceiver of  said  corporation,  with  full  powers 
to  contrjl  and  manage  Its  affairs;  and,  fur- 
ther, that  plaintiff  In  error  as  a  corporation, 
its  officers,  directors,  agents,  and  attorneys, 
and  each  and  every  of  them,  had  been  alwo- 
intely  enjoined  from  In  any  manner  continu- 
ing the  business  of  said  corporation,  or  from 
attempting  to  use  Its  name,  privileges,  or 
franchises  for  any  purpose  whatever.  There 
is  nothing  in  the  petition,  answer,  or  agreed 
statement  of  facts  to  show  that  plaiutlff  In 
error,  or  Mr.  Venner  as  one  of  ita  vice  presi- 
dents, has  ever  been  relieved  from  the  disa- 
bilities of  said  Injunctton,  or  that  they,  or 
either  of  them,  have  any  power  or  authority 
to  prosecute  the  writ  of  error  herein.  It 
seems  clear  that  Mr.  Rust,  as  receiver  of  the 
plaintiff  in  error,  la  Justified  in  pleading  the 
laws  of  New  Jersey  relating  to  insolvent  cor- 
porations, and  the  decrees  of  a  court  of  com- 
petent jurisdiction  of  that  state  based  there- 
on. In  support  of  his  motion  to  dismiss  the 
writ  of  error  herein.  Such  laws  and  decrees 
are  admitted  to  be  correctly  set  forth  In  the 
petition. 

3.  Against  the  granting  of  this  motion  to 
dismiss  It  is  urged  that  the  laws  of  a  state 
have  no  extraterritorial  force.  It  la  also 
urged  that  the  receiver  of  a  corporation  can- 
not exercise  bis  powers  as  such  beyond  the 
Jurisdiction  of  the  court  appointing  him. 
Conceding  that  the  laws  of  a  state  do  not 
have  any  extraterritorial  force  as  mere  laws, 
nevertheless  the  general  rule  Is  that  things 
done  In  one  state  In  pursuance  of  tlie  laws  of 
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that  state  are  to  be  regarded  as  valid  and 
binding  In  other  states.  Moreover,  Mr.  Rnst 
by  his  i>etltlon  to  dismiss  this  writ  of  error. 
Is  not  seeking  to  transact  business  or  do 
any  affirmative  act  by  virtue  of  his  authori- 
ty as  receiver  of  the  corporation.  On  the 
contrary,  he  seeks  to  prevent  the  corporation 
of  which  he  has  been  invested  with  exclusive 
control  from  doing  an  affirmative  act  con- 
trary to  the  laws  of  the  state  from  which 
such  corporation  has  derived  Its  powers,  and 
contrary  to  the  Judgment  of  a  court  having 
full  jorisdlctlon  In  the  premises;  in  other 
words,  he  seeks  to  prevent  Mr.  Venner  from 
making  an  unauthorized  use  of  the  name  of 
such  corporation.  In  taking  this  course  Mr. 
Rust  is  undoubtedly  acting  within  the  scope 
of  his  authority  as  the  duly  appointed  and 
quallded  receiver  of  plaintiff  in  error.  Relfe 
V.  Runcle,  103  U.  S.  225;  Bockover  v.  Asso- 
ciation, 77  Va.  85.  An  extended  discussion 
of  the  legal  questions  involved  in  this  mo- 
tion seems  unnecessary.  Whatever  may  be 
the  grievances  of  Mr.  Venner,  It  Is  clear  that 
he  is  not  entitled  to  use  the  name  of  plaintiff 
In  error  in  the  furttier  prosecution  of  this 
writ.  The  motion  to  dismiss  must  be  sus- 
tained.   Writ  dismissed. 


STATE  T.  SCHIBLER. 
(Snpreme  Court  of  Idaho.    April  20,  18&4.) 

HOUICIDB— JUSTIPICATION  —  PKEl.tHINAKY  EllH- 

iSATioN— Motive— Kb vjEW  on  Appbal. 

1.  The  record  showa  that  the  deputy  BherifE 
had  served  process  in  the  case  on  trial,  and  was 
also  a  witness  in  the  case.  Held,  it  was  within 
the  discretion  and  proper  for  the  court  to  ex- 
cnse  htm  from  serving  as  a  grand  juror  while 
such  case  was  being  considered  by  them. 

2.  Under  our  statute,  a  preliuiinary  ex- 
amination, as  a  basis  upon  which  to  find  an  in- 
dictment, is  not  necessary. 

3.  AVhete  depositions  are  read  before  the 
grand  jury,  and  the  same  parties  who  made 
them  personally  appear  and  testify  In  the  case, 
and  the  record  does  not  show  that  the  indict- 
ment was  found  or  predicated  upon  such  depo- 
sitions, htld  not  to  be  reversible  error. 

4.  It  is  entirely  within  the  discretion  of  the 
trial  court  to  permit  the  wife  of  deceased  to  re- 
main in  the  court  room  during  the  trial,  al- 
thoueh  objected  to  by  defemlant. 

5.  It  is  not  incumbent  upon  the  iirosocution 
to  show,  in  the  first  instance,  any  motive  for  the 
homicide,  further  than  the  same  was  developed 
by  a  proof  of  the  circnmstancee  of  the  killing. 
The  correct  practice  is  for  the  defense  to  show 
the  absence  of  motive,  to  be  rebutted  by  proof 
on  the  part  of  the  prosecution. 

6.  Where  the  law  of  the  case  has  been  cor- 
reotlj;  fjiven  by  the  court  to  the  jury,  and  in 
addition  thereto  it  gives  an  erroneous  instruc- 
tion, which  is  not  excentod  to  until  after  the 
verdict  Is  returned,  had,  that  the  exception 
comes  too  late,  and  such  error  not  suflicieDt 
to  warrant  a  revfrsal. 

7.  W.  was  unnrmpd,  pencpflbly  and  quietly 
passing  along  a  rond  or  trail  which  ran  through 
the  premifses  of  another,  and  upon  whkh  he 
had  been  fortddden  to  travel  by  who  was  the 
servant  of  ttie  owner.  H.  while  cumplctoly  con- 
cealed, fires  at  and  kills  W.,  wlio  was  30  feet 
away,  and  who  was  making  no  hostile  demon- 
stration, or  even  approadiiog  the  houne  in  wbicli 
^.  was  concealed.  Hdd,  that  a  plea  of  s^- 


defense  coold  not  be  iwedicated  npMi  such  a 
state  of  facts,  and  the  court  coald  have  prop- 
erly declined  to  instrnct  upon  the  law  of  self- 
defense. 
(Syllabns  by  C9onrL) 

Appeal  from  district  court,  Idaho  county; 
"W.  G.  Piper,  Judge. 

Harry  H.  Schlcler  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Juuies  W.  Ried  and  James  W.  Poe,  for  ap- 
pellunt  George  Si,  Parsons,  Atty.  Gen.,  tor 
the  State. 

HUSTON,  C.  J.  The  defendant  was  In- 
dicted for  the  crime  of  murder,  in  the  killing 
of  one  John  S.  Wilson,  and,  upon  trial  at  the 
June  term  of  the  district  court  for  Idaho 
county,  was  convicted  of  the  crime  of  man- 
slauglitcr,  from  which  conviction,  and  Judg- 
mcut  thereon,  this  appeal  is  taken.  The  rec- 
ord presents  54  assignments  of  error. 

The  first  assignment  of  error  la  the  excus- 
ing of  one  F.  C.  Smith  from  the  grand  Jury. 
It  seems  from  the  record  that  said  Smith 
was  not  only  a  deputy  sherilt  of  the  county, 
and  had  been  engaged  In  serving  process  in 
the  case  on  trial,  but  he  was  a  witness  in  the 
case.  The  excusing  him  from  the  grand 
Jury  was  in  the  dlscretlou  of  the  court,  and 
was  entirely  proper. 

The  second  assignment  of  error  Is  the  re- 
fusal of  the  court  to  set  aside  the  Indictment 
upon  motion  of  the  defendant,  based  upon 
the  grounds  (1)  that  no  preliminary  examina- 
tion had  been  had  of  defendant  upon  the 
charge  upon  which  the  indictment  was 
found;  (2)  that  the  indictment  was  not 
found  by  a  competent  grand  jury;  (3)  that 
the  Indictment  was  found  upon  incompetent 
and  illegal  evidence.  As  to  the  first  ground, 
it  is  sulticleat  to  say  that  under  our  statutes 
no  preliminary  examination  is  necessary  to 
the  finding  of  an  Indictment  The  second 
ground  is  a  repetition  of  the  first  assignment 
of  error,  and  has  already  been  passed  upon. 
As  to  the  third  ground  of  the  motltHi  to  set 
aside  the  indictment,  it  appears  that  certain 
depositions  were  Introduced  before  the  grand 
jm-y;  but  it  does  not  appear,  nor  is  It  pre- 
sumable, in  the  face  of  the  fact  that  some 
seven  ^vitucs8es  were  pcrsoually  examlued 
by  the  grand  Jury,  that  the  indictment  was 
found  or  predicated  in  whole  or  In  part  upon 
sucli  depositions.  And  the  pai'tlcs  who  made 
the  dei)08itlons— with,  we  believe,  a  single 
exception— were  personally  before  the  grand 
Jury  as  witnesses.  We  find  no  error  In  the 
refusal  of  the  motlcm  to  set  oaide  the  Indict- 
ment 

The  third  assignment  of  error  Is  to  the 
overriding  of  the  demurrer  to  the  indictment 
The  dcniiu-rer  was  genoral,  and  was  properly 
overruled. 

The  fourth  assignment  of  error  is  to  the 
action  of  the  district  court  in  refusing  the  re- 
quest of  defendant's  counsel  to  be  allowed 
tbe  closing  argument  upon  the  trial.  As  this 
aaalgnmcnt  was  not  urged  on  tbe  argumoot. 
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we  presume  the  counsel,  upcm  reflection,  bad 
wisely  concluded  to  abandon  it. 

Tbe  fifth  assignineDt  of  raror  Is  the  allow- 
ing of  the  witness  Prankle  Wilson  (wife  of 
docensed)  to  remain  in  the  court  room  dur- 
ing tbe  trial,  against  the  objection  of  defend- 
ant. This,  we  think,  was  a  matter  entirely 
within  the  discretion  of  tbe  trial  court,  and 
inasmuch  as  the  uncle  of  defendant  was,  at 
request  of  defendant's  counsel,  permitted  to 
remaJn  In  the  court  room  during  the  trial, 
there  is  no  good  reason  apparent  why  the 
wife  of  deceased  shotJd  not  be  allow^  the 
same  privilege,  If  it  seemeA  j>roper  to  the 
trial  court. 

The  sixth  assignment  is  covered  by  what 
has  been  said  in  regard  to  the  second  assign- 
ment. 

The  seventh  to  the  sixteenth  assignments 
of  aioT,  Inclusive,  go  to  the  admission  of  tes- 
timony. We  have  carefully  and  laboriously 
examined  the  testimony  in  the  record,  and 
we  are  convinced  that  more  latitude  was  giv- 
&a  the  defense,  In  the  Introduction  of  testi- 
mony, than  a  strict  enforcement  of  the  rules 
would  have  permitted.  The  error.  If  any,  in 
this  regard,  was  In  permitting  a  mass  of  tes- 
timony on  the  part  of  the  defense  which  by 
DO  rccof^uized  legal  rules  could  have  any  bear- 
ing uixm  or  pertinency  to  the  Issues  on  trial. 

In  a  plenitude  of  caution,  counsel  have  In- 
cluded In  their  assignment  of  errors  many 
exceptions  which  we  do  not  deem  it  essential 
to  consider  or  pass  upon  separately,  as  they 
are  mostly  raised  on  objections  to  the  admis- 
sion of  testimony  by  the  defendant  tending 
to  disprove  what  defendant  assumed  was 
claimed  by  the  prosecution  to  be  the  motive 
actuating  defendant  In  the  commission  of  the 
homicide.  In  the  presentation  of  the  case 
on  the  part  of  the  prosecution,  certain  wit- 
nesses testified  to  facts  tending  to  prove  that 
tbe  defendant  had  been  a  suitor  of  the  wife 
of  deceased  prior  to  her  marriage  with  de- 
ceased, with  the  apparent  object  of  predi- 
cating upon  the  rejection  of  his  suit  In  that 
behalf  a  motive  for  his  hostility  towards  the 
deceased,  which  culminated  In  the  homicide. 
It  was  sought  by  defendant  to  negative  the 
effect  of  this  evidence  by  showing  the  bad 
character  of  the  wife  of  the  deceased  prior 
to  her  marriage,  to  wit,  that  she  was  of  no- 
toriously bad  cbaracter,  was  the  inmate  of  a 
brothel,  etc.  It  was  not  Incumbent  upon  the 
prosecution  to  show,  lu  the  first  Instance,  any 
motive  for  the  homicide,  further  than  the 
same  was  developed  by  a  proof  of  the  cir- 
cumstances of  the  killing.  The  absence  of 
motive  might  be  shown  In  defease,  to  be 
met  by  proof  In  rebuttal  on  the  part  of  the 
prosecution.  The  prosecution,  however,  hav- 
ing oflTered  proof  tending  to  show  the  rela- 
tions of  defendant  and  the  wife  of  deceased 
in  the  first  Instance,  as  supplying  a  motive 
for  the  homicide,  it  was  entirely  proper  for 
the  defense  to  Introduce  testimony  tending 
to  dii^rove  any  such  relations;  and  this,  we 
think,  the  court  permitted,  to  the  fullest  ex- 
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tent  necessary  to  that  end.  It  la  not  pos- 
sible that  any  jury  possessed  of  ordinary  in- 
telligence could,  after  hearing  the  testlmraiy 
introduced,  as  the  same  appears  in  the  rec- 
ord, have  any  doubt  as  to  the  character  of 
the  wife  of  deceased  prior  to  her  marriage. 
But  the  defendant,  in  seeking  to  avoid  Scyl- 
la.  has  run  upon  Charybdls.  In  showing  the 
character  of  the  woman  (the  wife  of  de- 
ceased), he  has  shown  the  relations  that  ex- 
isted between  her  and  tbe  defendant  at  that 
time,  which,  it  Is  evident  from  tbe  record, 
were  not  of  a  purely  platoulc  nature.  It 
would  seem  to  be  tbe  logic  of  the  defense 
that,  having  done  away  with  the  presum- 
abllity  of  marital  aspirations  on  the  part  of 
the  defendant  towards  the  wife  of  deceased, 
he  had  thereby  shown  an  absence  of  motive 
or  ground  of  hostility  on  the  part  of  the  dfe- 
fendant  towards  deceased.  This  assumption 
is  entirely  unwarranted.  All  history,  from 
King  David  down  to  Breckenridge,  shows 
that  lust  ia  a  far  greater  Incentive  to  crime 
than  a  love  which  seeks  only  a  pure  and  law- 
ful consummation. 

Several  exceptions  are  taken  to  the  in- 
structions given  by  the  court,  as  well  as  to 
the  refusal  of  the  court  to  give  certain  In- 
structlons  asked  by  the  defense.  We  have 
examined  with  critical  care  the  instructions 
given  by  the  court,  and  we  find  that,  with 
one  single  exception,  the  law  of  the  case  was 
properly  given.  Xearly  If  not  quite  all  of  the 
instructions  asked  by  the  defense  were  giv- 
en, in  substance,  by  the  court.  Counsel,  In 
crUnlmil  cases,  are  very  prone  to  attempt  to 
secure  the  benefit  of  a  closing  argument  to- 
the  jury  by  Interpolating  an  argument  into 
the  instructions  asked.  The  law  of  the  case 
having  already  been  correctly  given  by  the 
court  to  the  jury,  to  repeat  it,  with  the  em- 
bellishmonts  of  couusel,  would  tend,  not  only 
to  distract  the  jury,  but  to  impede  the  cause 
of  justice. 

The  court,  having  given  the  following  in- 
struction: "(4)  The  Jury  are  Instructed  that 
if  they  believe  from  all  the  evidence  that  at 
the  time  the  defendant  fired  the  fatal  shot 
the  circumstances  surrounding  the  defendant 
were  such  as  to  Induce  In  his  mind  an  hon- 
est belief  that  he  was  in  danger  of  receiving 
from  deceased  some  greatly  lK>dily  harm,  and 
that  deceased  was  about  to  make  a  felonious 
assault  upon  him,  or  that  deceased  was 
wrongfully  and  feloniously  entering  the 
dwelling  house  or  habitation  to  do  him  some 
great  bodily  harm,  and  that  the  dcfoudant. 
In  doing  what  ho  did,  was  acting  from  the 
Instincts  of  self-preservation,  then  he  was 
justified  In  doing  what  he  did;  othorwlsf, 
not,"— added  the  following:  "(G)  Tou  are  in- 
stnictetl  that  you  can  find  one  of  four  ver- 
dicts, and  If  you  should  find  from  tbe  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
prisoner  at  the  bar  killed  the  deceased,  John 
S.  Wilson,  with  prcmoditatod  malico,  pur- 
posely and  maiiciou.sly,  then  you  should  find 
bim  guilty  of  murder  in  the  first  degree. 
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ScM?ond.  If  you  shonld  find  from  the  evl- 
mony,  beyond  a  reasonable  doubt,  that  the 
I>risoner  killed  the  deceased  purposely  and 
maliciously,  but  without  deliberation  and  pre- 
meditation, then  you  should  find  the  pris- 
oner guilty  of  murder  In  the  second  degree. 
Third.  If  you  are  satisfied  from  the  testi- 
mony, beyond  a  reasonable  doubt,  that  the 
prisoner  killed  the  deceased  voluntarily,  and 
under  circumstances  that  did  not  Justify  or 
excuse  the  killing,  then  you  should  find  the 
prisoner  guilty  of  manslaughter.  Fourth.  If 
you  are  satisfied  from  the  evidMice,  beyond  a 
reasonable  doubt,  that  the  defendant,  the 
prisoner  at  the  bar,  killed  the  deceased,  John 
S.  Wilson,  in  necessary  self-defense,  or  that 
he  believed  that  he  was  violently  and  forci- 
bly trespassing  upon  the  premises  he  was  in 
charge  of,  with  the  Intent  to  commit  a  fel- 
ony, as  explained  In  these  instructions,  and 
that  he  was  Justified  In  the  act  of  killing, 
then  you  should  return  a  verdict  of  not  guil- 
ty." So  much  of  the  latter  part  of  the  sixth 
instruction  as  requires  the  jury  to  be  satis- 
fled  "beyond  a  reasonable  doubt"  is  clearly 
erroneous.  But  In  view  of  the  fact  that  the 
court  had  already,  in  its  instructions,  correct- 
ly laid  down  the  law,  are  we  warranted  In 
presuming  that  the  Jury  were  misled,  or  the 
rights  of  the  defendant  impaired,  by  this 
mistake  of  the  court,— attributable,  as  it  evi- 
dently was,  to  the  haste  In  which  the  exi- 
gency of  the  trial  had  compelled  the  court  to 
prepare  its  Instructions? 

It  Is  claimed  in  the  argument  by  counsel 
for  appellant  that  the  evidence  warranted 
but  one  of  two  verdicts,— either  acquittal  on 
the  ground  of  self-defense,  or  conviction  for 
murder  In  the  first  degree.  We  agree  with 
counsel  in  this  cMitentloD,  In  part.  We  think 
the  evidence  In  the  case,  as  shown  by  the 
record,  fully  warranted  a  verdict  of  murder 
In  the  first  degree;  but  the  most  careful  and 
scrutinizing  examination  of  the  evidence  has 
failed  to  develop  a  single  element  of  excuse 
or  justification.  Where  the  evidence  shows 
a  case  of  murder  hi  the  first  degree,  and  the 
Jury,  under  proper  Instructions,  returns  a 
verdict  of  manslaughter,  the  verdict  will  not 
be  disturbed.  Jones  v.  Com.  (Ky.)  ^  S.  W. 
877.  Hostility  existed  between  the  defend- 
ant and  deceased.  To  what  it  was  attributa- 
ble. Is  a  matter  of  little  consequence.  Its  ex- 
istence is  established  beyond  question  or  cav- 
il, and  that  It  was  mutual.  Threats  had 
liassed,  made  by  both.  On  the  morning  of 
the  homicide,  they  had  met  and  quarreled, 
and  again  threats  were  Interchanged.  De- 
fendant had  told  deceased  that  he  must  not 
pass  through  the  premises  of  Kclbold  on  his 
way  to  the  Delaware  mine.  This  trail  had 
been  and  was  being  used  by  parties  passing 
to  and  from  the  Delaware  mine,  and  objiic- 
tion  to  such  use  seems  to  have  been  based 
more  upon  personal  than  general  grounds. 
But,  even  conceding  that  deceased  was  a 
trespasser,  it  will  scarcely  be  contended  that 
his  trespass,  as  shown  by  the  record,  would 


be  any  Justification  for  the  taking  of  his  life. 
Deceased  was  passing  along  the  trail  peace- 
ably and  quietly  in  the  company  of  his  wife, 
unarmed,  except  as  to  the  "billy,"  as  It  was 
called,  which  was  found  In  his  pocket  afta* 
his  death.  The  defendant  was  In  a  log  build- 
ing, armed  with  a  Marlln  gun,  entirely  and 
completely  protected  from  any  assault  from 
the  deceased,  had  such  assault  been  medi- 
tated or  Intended;  and,  when  the  deceased 
was  30  feet  or  more  from  the  building  in 
which  the  defendant  was  housed,  defendant, 
without  a  word  of  warning,— without  any 
order  or  command  to  deceased  to  leave  the 
premises,— deliberately  fires  at  him  through 
an  apCTture  In  the  cloth  twr  curtain  hanging 
in  front  of  the  window  of  the  house  in  which 
defendant  was.  The  evidence  falls  entirely 
to  show  anything  like  a  hostile  demonstra- 
tion on  the  part  of  the  deceased,  either  to- 
wards the  defendant  or  towards  the  building 
where  he  was.  Deceased  had  not  even  left 
the  trail  upon  which  he  was  traveling,  or 
made  or  giv«i  any  sign  or  evidence  of  an 
intention  to  approach  the  house  where  de- 
fendant was,  or  to  leave  the  trail.  Without 
note  of  warning,  he  was  deliberately  shot 
down.  How  Is  It  possible  that  a  plea  of 
self-defense  can  be  predicated  upon  such  a 
state  of  facts?  There  was  no  element  of  self- 
defense  in  the  case,  and,  In  giving  the  in- 
structions it  did,  based  upon  the  theory  of 
self-defense,  we  think  the  court  went  to  the 
very  verge  of  the  rule  of  "farorem  vltae;" 
and,  viewing  the  verdict  in  the  light  of  the 
evidence,  it  Is  impossible  to  conclude  that 
the  jury  wctc  misled,  to  the  prejudice  of  de- 
fendant, by  the  imfortunate  lapsus  of  the 
court  In  the  sixth  Instruction.  It  is  m^ed 
that  no  exception  was  taken  to  said  sixth 
Instruction  until  after  the  verdict  was  return- 
ed. This,  In  itself,  is,  in  our  view,  sufficient 
to  take  It  from  the  consideration  of  this 
court  It  cannot  be  doubted  that,  had  the  at- 
tention of  the  court  been  called  thereto  bo- 
fore  the  jury  retired,  the  correction  would 
have  been  made,  and  It  was  due  to  the  court 
that  this  should  have  been  done.  Falling  to 
do  it,  we  think  the  exceptJon  comes  too  late. 
Finding  no  error  In  the  record  warranting  a 
reversal,  the  judgment  of  the  district  court 
Ig  affirmed. 

MORGAN  and  SUIiUVAN,  3J.,  concnr. 


ERWIN  V.  HUBBARD,  Assessor. 
(Supreme  Court  of  Idaho.    June  22,  1801.) 
Taxation  —  Refusal  to  Fi-rnish  List  op  Pbop- 
ERTT— Penalty — Double  Taxation. 

1.  It  is  the  duty  of  the  taxpnyer  to  fur- 
nlfih  the  asscxBor,  on  demand,  the  statement 
on  o&th  required  hy  sectioa  1429,  I{«t.  8t. 
1SS7;  and,  if  he  ueglects  or  fails  to  do  so,  it 
is  the  duty  of  the  assossrv  to  assess  such  tax- 
payer's property  within  his  Jurisdiction,  and  in 
that  cane  the  taxpayer  cannot  recover  taxes 
paid  under  latest  on  property  so  assessed. 

2.  Although  property  was  Jt^sewed  In  the 
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ooanty  of  A.  in  1880,  the  astesnocat  of  the 
■ame  property  in  the  county  of  W.  ia  the  same 

£ear  was  not  douhle  taxation,  but  a  penalty 
□posed  by  law  for  refusal  to  famish  the  state- 
ment required  by  said  section  XtHQ. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Waslilngton 
county;  B.  Nufrent,  Judge. 

Action  by  Henry  Erwin  against  Frank  M. 
Hubbard,  assessor  of  Washington  county,  to 
recover  taxes  paid  under  protest  Judg- 
ment for  defendant.    Plaintiff  appeals. 

George  H.  Stewart  and  R.  Z.  Johnson,  for 
appellant  T.  Calvin  Hyde,  George  AlnsUe, 
and  S.  L.  Tipton,  for  respondent 

SULLJVAN,  J.  This  Is  an  action  to  re- 
oover  a  certain  sum  of  money  paid  by  the 
appelant  to  the  defendant,  as  assessor  and 
tax  collector  of  Washington  county,  as  taxes 
assessed  upon  certain  cattle  belonging  to  the 
appellant  In  the  year  1SS9.  The  facts  found 
hy  the  trial  court,  necessary  to  be  stated,  are 
substantially  as  follows:  That  plalntlCF,  who 
Is  appellant  here,  resided  In  Ada  county  dur- 
ing the  year  1889,  and  was  engaged  In  the 
business  of  stock  raising;  that  his  ranch 
and  beadquart^s  for  his  said  business  were 
In  said  Ada  coimty;  that  at  least  a  part 
of  his  stock  grased  for  a  portion  of  the 
year  in  Washington  county;  that  at  the 
hour  of  12  o'clock  m.  of  the  second  Monday 
of  April.  1889,  the  said  stock  of  appelant 
were  in  said  Ada  county,  except  250  head  of 
cattle,  which  250  head  were  at  said  hour  and 
date  in  Washington  county,  where  they  had 
been  driven  by  appellant,  and  were  then 
ranging  and  grazing;  that  on  the  24th  day 
of  June,  1880,  the  asse^r  and  ex  officio  tax 
collector  of  Ada  county  listed  and  assessed 
to  plaintiff  60  head  of  horses  and  1,500  head 
of  stock  cattle;  that  at  the  time  of  said 
assessmeat  all  of  plaintiff's  cattle  were  In 
said  Washington  county,  50  head  of  wtilch 
had  been  there  continuously  since  the  ^rl:^ 
of  1888,  and  that  said  50  head  were  not  lu- 
clnded  in  said  assessment  and  that  said  as- 
sessment did  not  Include  any  of  plalntlfrs 
cattle  under  the  age  of  one  year,  of  which 
thoe  were  about  100  head;  that  on  the  21st 
day  of  January,  1890,  the  plalntifC  paid  the 
said  taxes  assessed  against  him  by  the  as- 
sessor of  Ada  county  on  the  60  head  of 
horses  and  1,500  head  of  cattle;  that  prior 
to  said  asseasment  but  subsequent  to  the 
second  Monday  of  April,  1880,  all  of  said 
plaintifrB  cattle,  including  those  less  than 
one  year  old,  were  drlT^  by  him  into  sold 
Washington  county,  except  the  250  head 
aboTc  referred  to,  for  the  purpose  of  having 
them  range  and  graze  there  so  long  as  the 
condition  of  the  natural  feed  and  the  weath- 
er  would  pearmit  during  said  year;  that  on 
the  30th  day  of  July,  1889,  the  defendant  as 
assessor  of  said  Washington  county,  as- 
sessed 1,000  head  of  said  cattle  to  the  plain- 
tiff, and  on  the  19tb  day  of  Decemb^.  1889, 
selnd  100  head  of  said  cattle,  and  iwoceeded 


to  give  notice  that  he  would  on  the  28th  day 
of  December,  1889,  sell  the  same,  or  suffi- 
cient thereof  to  pay  the  said  tax  and  costs 
of  seizure  and  sale;  that  on  the  2l6t  day  of 
December  the  plaintiff  paid  said  defendant 
the  sum  of  $331,— the  amount  of  said  tax 
and  interest  and  costs;  that  said  payment 
was  made  for  the  pui'pose  of  regaining  pos- 
session of  said  cattle,  and  to  prevent  the  sale 
thereof.  The  court  found  that  said  payment 
was  made  imder  what  It  denominates  an 
"alleged  protest,"  which  protest  was  in  writ- 
ing, and  is  set  forth  In  full  in  the  record. 
The  court  further  finds  that  the  said  assessor 
of  Washington  county  did  demand  and  re- 
quest prior  to  assessing  the  1,000  head  of 
cattle  above  referred  to,  from  the  plaintiff, 
a  statement  In  writing  setting  forth  si>eelfic- 
ally  all  of  the  real  and  i>ersoual  property 
owned  by  plaintiff,  in  conformity  with  the 
provisions  of  section  1420  of  the  Revised 
Statutes  of  1887,  and  that  the  plaintiff  failed 
and  refused  to  make  such  statement;  that 
thereafta*,  on  the  30th  day  of  July,  1880,  the 
said  assessor  did  list  and  assess  1,000  head 
of  cattle  to  plaintiff  at  fll  per  bead,  and 
that  the  taxes  thereon  amounted  to  $275; 
that  plaintiff  failed  and  neglected  to  pay 
said  sum,  and  that  by  reason  thereof  the 
said  assessor  seized  and  took  possession  of 
100  head  of  said  cattle,  and  was  proceeding 
to  sell  the  same  under  the  provisions  of  the 
statute  in  such  case  made  and  provided, 
when  the  appellant  paid  the  taxes  and  costs 
imder  protest.  From  the  foregoing  facts 
the  coiurt  concluded  that  250  head  of  plain- 
tiff's cattle  were  in  Washington  county  at  12 
o'clock  m.  on  the  second  Monday  of  April, 
1889,  and  were  subject  to  taxation  in  said 
county  for  that  reason,  and  that  because  of 
appellant's  failure  to  make  the  statement  re- 
quired by  section  1429,  Rev.  St,  he  could  not 
legally  complain  because  the  assessor, 
through  mistake,  assessed  him  with  7130  bead 
of  cattle  more  than  were  subject  to  assess- 
ment In  said  county. 

The  record  shows  that  over  1,000  head  of 
appellant's  cattle  wwe  In  Washington  coun- 
ty on  the  day  respondent  made  said  assess- 
ment The  statute  makes  plain  the  duties 
of  the  assessor.  It  also  makes  equally  plain 
the  duty  of  the  taxpayer.  In  furnishing  the 
Msessor  a  statem«it  of  his  property,  on  oath, 
on  demand.  It  is  the  duty  of  the  assessor 
to  list  and  value  all  property  within  his  ju- 
risdiction, not  exempt  from  taxation.  The 
assessor  and  his  sureties  are  liable  on  his 
nfflclal  bond  for  all  taxes  on  property  within 
his  county,  which,  through  bis  wlUful  fail- 
ure or  neglect  is  not  assessed.  Rev.  St 
1887,  i  1457.  As  one  means  of  assisting  the 
assessor  in  ascertaining  the  taxable  property 
in  a  county,  section  1429,  Rev.  St.,  makes  It 
his  duty  to  exact  from  each  person  a  state- 
ment on  oath,  setting  forth  specifleally  all 
the  real  and  personal  property  owned  by 
such  person,  or  In  his  possession  or  under  hl« 
eontnd,  at  12  o'ck)ck  m.  on  the  ■ecmd  Mon- 
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dajr  of  April,  In  this  state,  and  as  to  prc^rty 
not  la  this  state  at  that  day  and  hour,  all 
other  pnpwty  owned  hy  him,  or  under  his 
contn^  on  the  6«y  of  assessment.  Said  sec- 
tion sets  forUi  spedflcally  what  the  8w<»ii 
statement  must  contain,  and  one  of  tlie  ser- 
eral  requirements  Is  that  It  must  contain  the 
county  in  which  the  property  is  situated,  or 
in  which  It  Is  liable  to  tazatltm.  The  a»- 
sessor,  upon  rec^vlng  a  statement  of  tax* 
able  property  situated  In  aiu>tha:  county,  la 
required  by  section  1436,  Bev.  St,  to  make  a 
ooE>7  of  such  statement,  and  transmit  the 
same  to  the  assessor  of  the  proper  county. 
It  Is  the  duty  of  the  taxpayer  to  furnish  "die 
assessor,  on  demand,  the  statement  on  oath 
above  refored  to;  and.  If  he  n^ects  or  re^ 
fuses  to  do  so,  it  then  becomes  the  duty  of 
the  assessor  to  note  ttie  refusal  on  the  aft- 
s^ment  book,  oppodte  the  name  of  such 
delinquent,  and  thereafter  he  must  proceed 
to  make  an  estimate  of  tb»  value  of  the 
property  of  snch  person;  and  section  1483, 
Rev.  St.,  declares.  Inter  alio,  that  the  value 
so  fixed  must  not  be  reduced  by  the  board 
of  commissions. 

Under  the  facts  in  this  case,  and  the  pro- 
viadons  of  the  statute,  the  questl<m  la,  can  the 
appellant  recover?  His  home  rancdt  was  In 
Ada  county,  near  the  Washington  county 
line.  His  stock  ranged  during  a  part  of  each 
y^  In  Washington  county.  Some  of  his 
cattle  remained  in  Washington  county  during 
the  entire  year.  The  assessor  of  Waithlngton 
coun^  demanded  a  statement  on  oath  of  ap- 
pellant.  In  conformity  with  section  1^,  on 
the  17th  day  of  J\m&,  1S89,  and  the  app^ 
lant  neglected  to  famish  such  statemnit. 
On  or  about  the  30th  day  of  July,  1889,  the 
assessor  noted  the  nei^t  of  app^nt  to 
famish  such  statement  opporite  his  name  on 
the  assessment  book,  and  estimated  the  val- 
ue of  appellant's  cattle  at  fll  per  head,  and 
the  niunber  of  said  cattle  In  Washington 
county  at  1,000  head.  Tbeee  Is  no  dlqpute 
as  to  the  fact  that  appelant  had  at  least 
1,000  head  of  cattle  In  Washington  county  on 
the  date  of  said  assessment,  and  there  la  no 
dispute  as  to  thdr  value.  Hie  claim  of  ap- 
pellant is  lliat  at  least  790  ot  said  cattle  had 
been  assessed  in  Ada  county,  and  to  permit 
or  allow  their  assessmnit  in  Washington 
county  would  be  double  taxation,  which  is 
fCH-bidden  by  the  proviefon  of  section  1400, 
Rer.  St  1887.  We  cannot  osscnt  to  that 
proposition.  If  a  taxpayer's  property  is  as- 
sessed la  two  counties  because  of  his  refusal 
to  furnish  the  statement  required  by  section 
1429,  Rev.  St.,  we  do  not  think  that  "double 
taxation,"  within  the  meaning  of  the  term  as 
used  in  said  section  1400.  Tbe  sections  of 
the  revfflue  law  must  be  construed  together, 
and  so  construed.  If  possible,  as  to  give  effect 
to  each  section;  nnd,  if  a  taxpayer  has  stock 
ranging  In  several  counties,  it  Is  bis  duty  to 
furnish  the  assessor  of  each  county,  on  de- 
mand, a  statement  or  list  of  his  inoperty. 
If  be  fkUs  so  to  do,  It  Is  the  duty  of  the  •» 


sessor  of  each  county  to  assess  such  tnxpay* 
er's  property  that  Is  within  his  county,  and, 
if  the  same  property  la  assessed  In  two  dif- 
ferent counties.  It  Is  not  doable  taxation; 
for,  if  a  person  ftlls  to  furnish  the  required 
statement  on  oath  to  the  assessw,  he  tacitly 
sabmlta  himself  to  the  valuation  of  the  as- 
sessor, and  by  hla  refusal  he  waives  those  ex- 
ceptions which  be  might  have  urged,  had  he 
furnished  the  statement  It  was  not  hitend- 
ed  that  the  taxpayer  might  refuse  to  furnish 
a  list  of  bis  property,  and  take  bis  chances 
on  the  assessor  assessing  him  with  less  prop- 
erty  than  he  owned,  and  afterwards.  If  the 
assauor  assessed  him  with  more  tSian  he 
owned,  have  all  the  benefits  whl^  lie  would 
have  If  he  had  given  a  true  Ust  of  hla  prop- 
erty. The  provl^on  contained  In  secUon 
14S8,  whlc^  states  that  the  value  so  fixed  by 
the  assessor  shall  not  be  reduced  1^  the 
board  of  commtaslonofl,  dearly  tadlcateB  that 
the  owner  shall  lose  Ibe  right  to  hare  hla 
property  valuation  reduced  if  he  neglects  or 
refuses  to  furnish  to  the  assessor  the  Ust  re- 
quired. This  la  dearly  Intended,  then,  as  a 
penalty  for  such  lefasal;  bot  If  he  can  neg- 
lect to  famish  the  list,  and  then  procare  -Uie 
reduetlm  an  appeal  to  tiie  court,  then  tids 
pravlston  in  aectlim  1433  Is  rendered  m^a^ 
tory,  and  he  nuty  refuse  to  famish  aoeh  list 
wltii  Impuidty.  It  Is  quite  dlffloilt,  atnne- 
times,  fOT  the  assessor  to  aseerttdn  what 
property  the  taxpayer  Ims,  unleas  the  list  la 
fonUiAed;  and,  tf  the  fmriaihliig  of  such  list 
Is  not  compulSOTy,  much  prop^ty  would  un- 
avcMatdy  escape  taxaUoo,  u,  If  the  valuation 
oe  «iumenitloii  -Is  too  low,  no  complaint  Is 
made,  and,  If  too  lUgb,  an  appeal  would  be 
taken  to  the  court  This  cannot  be  the  In- 
tention. We  must  bdieve  the  Ihtenttm  «C 
the  legldature  was  to  provide  that  If  the  list 
was  refused  no  redress  could  be  had  In  case 
of  overvaluation.  In  tUs  caa^  If  ISie  appe- 
lant had  given  the  statemrait  donanded,  this 
suit  wmld  not  have  been  brought;  cff,  at 
least  If  the  assessor  bad  assessed  appelant 
with  790  bead  of  cattle  which  had  beeo  as- 
sessed in  Ada  county,  tiie  board  at  conaBolB- 
slimers  of  Washington  county,  on  a  pn^er 
showing,  would  have  corrected  such  aaseaa- 
mmt 

It  Us  farther  claimed  that  llie  ai^dlant,  In 
response  to  the  demand  of  the  assessor  fOr  a 
list,  wrote  a  letter  to  the  amessw,  stating 
therein  that  all  his  property  had  that  year 
been  assessed  tm  taxation  in  Ada  county. 
But  tbe  statute  requires  a  statement  on  oath 
to  be  famished,  and  a  slmito  statanent  In  a 
letter  Is  not  sufficient 

As  to  the  290  head  of  catUe  which  the  trial 
court  found  were  in  Wasblngtwi  oounty  at 
12  o'clock  m.  of  the  aecond  Monday  i3t  AhhtU, 
1889,  and  for  that  reason  were  properly  as- 
sessed In  said  county,  the  question  Is  raised 
as  to  the  situs  of  personal  property  for  taxa- 
tion purposes;  bat  la  our  view  of  the  case. 
It  Is  not  necessary  for  ns  to  determine  that 
questton.  The  trial  oonrt  foqnd  tiut  sail 
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250  head  of  i-.-'ttle  were  In  Washington  Coun- 
ty on  said  last -mentioned  day  and  hour,  and 
were  In  said  county  on  the  day  they  were  as- 
sessed by  respondent.  The  appellant  refosed 
to  furnish  the  statement  or  list  of  his  prop- 
erty demanded  by  the  atMessor.  Thereaftw, 
the  assessor  assessed  him  with  no  greater 
number  of  cattle  than  he  owned  In  Washing- 
ton county  on  the  date  of  the  usfflsment. 
Under  the  drcnmstances  of  this  case,  appd- 
Innt  cannot  recover.  The  judgment  must  be 
affirmed,  with  costs  In  favor  of  respondent, 
and  It  Is  80  wdered. 

MORGAN,  J.,  concurs.  HUSTON,  O.  7., 
did  not  sit  at  the  hearing,  and  took  no  part 
In  the  decision  of  this  case. 


BANNOCK  COTJNTT  v.  0.  BUNTING  &.  CO. 
(Sopreme  Court  of  Idaho.    June  1,  1894.) 

COUXTIJifr— I88QB  or  BONDS — SCBlflSSlON  TO  YOTX 

—Validity  of  WiKHASTs. 

1.  Countiea  mar  issue  bonds  to  take  ap  both 
warrant  and  bonded  indebtedness,  under  section 
3602,  Ber.  St,  when  autborleed  so  to  do  by  a 
vote  of  two-thirds  of  the  6lect<n«  of  the  couDty 
Toting  at  an  election  to  be  held  for  that  pur- 
pose. 

2.  The  snbnilMlon  of  the  qoeatlon  to  a 
Tote  of  the  people  of  the  county  is  an  Indift- 
peuiutble  prerequiuite  to  the  incurriag  of  any 
tadebtednesB  or  liability  for  aay  purpose,  ex- 
ceeding In  that  year  tbe  income  and  revenue 
provided  tar  It  for  such  year,  except  fov  the 
ordinary  and  neceasary  expenses  of  the  county. 

3.  A  warrant  issued  for  purchase  of  court- 
house site  at  an  expense  of  $4,000  Incurred  en 
Indebtedness  above  the  revenue  of  the  currrat 
year,  was  not  an  ordinary  and.  neceasaiy  ex- 
pense, and  was  issued  in  violation  o£  the  consti- 
tutional provision  section  3,  art  & 

(S^labns  by  the  Court.) 

Appeal  from  strict  court,  BaoDoek  ooua* 
ty;  D.  W.  Standrod,  Judge. 

Suit  by  Bannock  county  agahist  C.  Bunting 
&  Go.  to  compel  specitlc  performance  of  a 
contract  to  purchase  bonds.  Judgment  for 
flefendiuxt,  and  plalatiCC  apiteala.  Afflnned 

Qeatge  M.  Parsons,  Atty.  Gen.,  8.  G.  Wln^ 
ters,  and  BMiard  Z.  JAnson,  for  appeDant 
Stewart  A  Dietrich,  (or  reapondcnt 

PBR  CURIAM.  Pbdntlff  la  an  organlced 
ocninty  in  the  state  of  Idaho.  Defendant  la 
a  banking  company,  ovganlced  and  Incor- 
porated nnder  the  laws  of  the  territory  of 
Utah,  doing  bnslnesa  at  the  tovm  of  Bladt- 
foot;  In  the  said  state  of  Idaho.  The  county 
eommlBalonws  of  Bannodc  county,  toe  the 
purpose  of  funding  the  Indebtedness  of  said 
county,  determined  to  Issue,  and  did  Issue, 
bonds  of  naiA  county  to  the  amount  of  f  120,- 

000.  bearing  date  Jannaty  1,  1804  A  copy 
of  (me  of  said  bonds,  all  being  of  the  same 
tenor  and  date,  is  as  folKnre,  to  -wit:  "No. 

1.  fSOO.OO.  United  States  of  America.  State 
of  Idaho.  County  of  Bannock.  Gold  Fimdtng 
Bond.  Know  all  mea  by  these  in-esmts,  that 
Hie  ootinly  of  Bannock,  la  the  state  of  IdahOv 


acknowledges  Itself  to  owe,  and  for  value  re- 
ceived hereby  promises  to  pay,  C.  Bunting  A 
Co.,  or  hearer,  <m  the  first  day  of  Jannary, 
A.  D.  1004,  the  sum  of  Are  hundred  dollars, 
with  interest  thereon  at  the  rate  of  seven 
pa  cent,  per  annum,  payable  semiannually, 
on  the  first  day  of  January  and  July,  as  pnw 
vided  by  law,  and  on  the  presentation  and 
surrender  of  the  annexed  coupons  as  they 
severally  become  due.  Both  principal  and 
interest  are  payaUe  In  gold  coin  of  the 
United  States  of  America,  of  the  present 
Btandud  at  weight  and  fln«ies8,  at  the  office 
of  the  county  treasurer  of  said  county,  In  the 
town  of  Pocatello,  Idaho,  or  at  the  Chase 
National  Bank,  New  Tork  City,  state  of  New 
York,  at  the  option  of  the  holder  hereof. 
This  bond  is  one  of  a  series  of  two  hundred 
and  slxty-ftnir  bonds  of  like  tenor  and  date, 
numbwed  from  1  to  2B4,  aggregating  the  sum 
of  one  hundred  and  twenty  thousand  doN 
lars,  iflsned  for  the  purpose  of  funding  the 
Ifflndpal  and  InteMot  of  certain  valid  out- 
standing lndel>tednes8  of  said  county  legally 
eontncted  suheeiincut  to  July  80^  1886,  In 
pursuance  of  and  in  conformity  wilh  the  ivo* 
visions  of  an  act  of  the  legislattve  aasemblr 
of  the  tenrttory  of  Idaht^  entitled  'An  act 
to  amend  tltie  IS  of  tlie  Revised  Statntes  by 
adffing  tliereto  diapter  6,  concerning  the  re> 
demptloD  of  county  Ind^stedness,*  approved' 
Tan.  25,  188T,  as  amended  by  the  act  of  -Qie 
legislature  of  the  said  state  of  Idaho  ap- 
proved  March  13,  1801.  It  ia  horeliy  certi- 
fied that  all  acts  and  things  required  to  he 
done  precedwt  to  the  issue  of  this  bond  have 
been  done  and  performed  as  hy  law  required; 
and  that  all  of  ttie  aald  Indebtedness  so  ftmd- 
ed  was  omtraeted  vrlthin  tiie  legal  Umlta- 
tions  and  restrictions  thereon,  and  only  for 
the  ordinary  and  necessary  expenses  author, 
ised  1^  the  giskeral  lavro  of  the  sold  state; 
and  also  that  the  said  bonds  are  Issued  In 
strict  oompltance  with  and  in  conformity  to 
the  laws  and  constitution  of  the  said  state  of 
Idaho,  and,  toe  the  paymmt  hoeof ,  the  full 
faith,  credit,  and  resourcee  of  nid  county  are 
hereby  Irrevocably  pledged.  In  witnese 
whereof,  t3ie  board  of  county  commlsrion^ 
of  said  Bannodc  county  has  caused  this  bond 
to  be  signed  by  ite  diairman,  and  attested 
by  ita  clofc,  under  tte  corporate  seal  of  the 
said  board,  and  to  be  countersigned  by  the 
treasOTer  of  said  county,  and  the  coupons 
hereto  attached  to  be  signed  by  the  said  treas- 
urer, this  first  day  of  Janiury,  A.  D.  1804. 
John  8.  Baker,  Chairman.  Attest:  O,  3. 
Bell,  Clerk.  (Seal.]  Countersigned  by  J.  W. 
Keeney,  Coimty  Treasurer."  A  notice  of  the 
intention  to  Issue  and  n^rotiate  said  bonds 
was  published  in  the  PocatcSlo  Tribune,  a 
newspaper  printed  and  published  In  said 
Bannock  county.  In  response  to  said  notice, 
the  respondent,  O.  Bunting  &  Co.,  made  and 
filed  with  the  clerk  of  the  board  of  county 
oommlBsloners  the  following  proposal  to  pur- 
chase said  bonds:  "Pocatdlo,  Idaho,  Novem- 
ber 24,  '03.  To  the  ^mwable^-Board  of 
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County  CommlsBioners,  Bannock  County, 
Idaho—Gentlemen:  For  tbe  one  hundred  and 
twenty  thousand  dollars.  Bannock  count}', 
Idaho,  funding  bonds,  advertised  for  sale  to- 
day, a  copy  of  which  notice  we  Inclose  here- 
with, we  will  pay  you  par  and  accrued  In^ 
terest  for  tbe  entire  Issue,  on  the  following 
terms,  to  wit:  Said  one  hundred  and  twenty 
thousand  dollars  bonds  to  be  dated  December 
the  1st,  1893,  or  January  Ist,  1894,  and  to 
be  issued  In  denominations  of  five  hundred 
dollars  each,  principal  and  Interest  to  be 
made  payable  In  gold  coin  of  tbe  United 
States  of  America,  of  the  present  standard 
of  weight  and  fineness,  and  to  bear  interest 
at  the  rate  of  seven  per  cent,  per  annum; 
said  Interest  to  be  paid  semiannually  on  the 
first  day  of  January  and  the  first  day  of  July 
in  each  year,  and  both  principal  and  Interest 
to  be  made  payable  at  the  office  of  the  county 
treasure  of  the  county  of  Bannock,  or  at 
Chase  National  Bank  in  the  city  of  New 
York,  state  of  New  York,  at  the  option  of  the 
holder  of  the  bonds;  said  bonds  to  be  subject 
to  our  approval  as  to  validity  and  legality. 
We  herewith  Inclose  our  certified  check  on 
the  First  National  Bank  of  Pocatello  for  five 
thousand  dollars,  to  meet  the  requirement  of 
your  notice.  Respectfully,  C.  Bunting  & 
Co."  On  the  24th  day  of  November,  ISOS, 
the  above  bid  was  accepted  by  the  commis- 
sioners, who  thereupon  ordered  that  the 
bonds  be  executed,  sold,  and  delivered  to  the 
defendant  Said  bonds  were  so  engraved 
and  executed  and  tendered  and  offered  to 
the  said  defendant,  and  a  demand  made  for 
the  payment  therefor.  Defendant  refused  to 
accept  said  bonds,  and  refused  to  pay  the 
stipulated  price  therefor,  or  any  pait  tha%of. 
The  plaintiff  brings  thia  salt  to  compel  spe- 
cific performance. 

The  defendant  contends;  First  "The  board 
of  county  commissioners  were  and  are  with- 
out jurisdiction  to  Issue  such  bonds,"— and 
quotes  section  15,  art  7,  of  the  constitution 
In  support  thereof.  This  section  provides 
that  the  legislature  shall  provide  by  law  such 
a  system  of  county  finance  as  shall  cause  the 
business  of  the  several  counties  to  be  con- 
ducted upon  a  cash  basis.  Tlie  firamers  ot 
the  constitution  must  of  course  have  taken 
into  consideration  the  condition  of  the  sev- 
eral counties  of  the  state  financially  at  the 
time  the  constitutional  convention  was  In 
session.  Many  of  said  counties  were  large- 
ly indebted  both  In  bonds  and  outstanding 
warrants.  One  of  the  methods  clearly  au- 
thorized by  this  section  of  the  constitution 
for  bringing  the  business  of  the  counties  to  a 
cash  basis  was  and  Is  by  Issuing  bonds  for 
tlie  purpose  of  taking  up  outstanding  war- 
rants and  refunding  bonds.  This  will  more 
clearly  appear  hereafter  in  considering  other 
sections  of  the  constitution.  This  section 
also  recognized  another  method  of  bringing 
the  coimty  to  a  cosh  basis,  which  is  con- 
tained in  the  latter  part  ot  the  section,  to 
wit:  "It  tiiall  also  provide  that  whenever 


any  county  shall  hare  any  warrants  out- 
standing and  unpaid,  the  county  commission- 
ers shall  levy  a  special  tax  not  to  exceed  ten 
mills  on  the  dollar,  •  •  •  for  the  creation 
of  a  special  fund  for  the  redemption  of  such 
warrants."  This  method  might  be  found  en- 
tirely adequate,  convenient,  and  Inexpensive 
In  certain  cases  where  the  indebtedness  was 
not  so  large,  but  it  could  be  discharged  with- 
in a  comparatively  short  term  of  years. 
There  Is  another  method,  which,  though  not 
mentioned  In  the  constituUon,  and  perhaps 
f<Hr  that  reason  not  ordinarily  considered  by 
the  commissioners,  is  to  rigidly  and  perse- 
vering^y  reduce  by  all  proper  means  the  ex- 
penses of  the  county  below  the  Income.  The 
methods  of  bonding  and  levying  a  special  tax 
were  both  provided  for  by  law,  and  there- 
fore both  recognized  by  the  constitution,  and 
not  therein  forbidden,  to  wit  the  fOTmer  by 
section  3002,  and  the  latter  by  section  1415, 
Kev.  St,  although  the  last-named  section  la 
practically  useless,  by  reason  of  what  Is  pre- 
sumed to  be  a  mistake  In  aathorlzing  the 
levy  of  from  6  to  15  mills  on  the  f  100,  In- 
stead of  on  the  |1,  of  taxable  property. 

Settmdly.  The  respondmt  contends  that  the 
funding  law  does  not  contemplate  warrant 
indebtedness.    Section  3602  of  the  Revised 
Statutes  of  Idahc^  as  amended  in  First  Ses- 
B\oa  Laws  of  State  (page  200),  reads  as  fol- 
lows: "The  board  of  county  commissioners, 
of  any  county  may  issue  negotiable  coupon 
bonds  of  their  county  for  the  purpose  of  pay- 
ing, rede«ning,  funding  or  refunding  the 
principal  and  Inta>e8t  of  any  of  the  following 
Indebtedness  of  their  county,  when  the  same 
can  be  done  to  the  profit  and  hraefit  of  tbe 
county:  First,  any  ludebtedness  contracted 
prior  to  July  30th,  1886.  Second,  any  Indebt- 
edness contracted  subsequent  to  July  30, 
1886.    And  all  bonds  issued  under  tbe  provi- 
slons  of  this  act  must  show  on  their  face  tor 
which  of  the  fra^olng  classes  of  indebted- 
ness th^  are  issued.    The  board  <rf  county 
commissioners  of  the  county  may  refund  the 
said  indebtedness  at  a  rate  of  interest  not  to 
exceed  seven  per  cent  per  annum."    It  is 
clear  from  the  reading  of  this  section  that  it 
includes  not  only  bond  Indebtedoeaa,  but 
warrants  also.    As  there  is  no  restriction.  Id 
the  wording  of  the  statute  to  bond  indebted- 
ness only,  the  worda  "any  Indebtedness"  are 
sufficient^  iKoad  to  include  debts  of  both 
kinds.    It  is  true  that  the  title  to  the  act 
would  seem  to  restrict  the  issue  of  bonds  to 
the  refunding  of  the  btmded  indebtedness  of 
the  coimtles.    The  title  of  the  act  Is  as  fol- 
lows:   "An  act  to  amend  section  3602  of 
chapter  6  of  tiUe  13  of  the  Revised  Statutes, 
relating  to  the  refunding  of  the  bonded  in- 
debtedness of  counties."    But  the  title  of 
chapter  6  does  not  refer  to  the  refunding  of 
the  bonded  Indebtedness  of  counties  at  all, 
but  Is  simply  "Redemption  <jt  County  ladebt- 
ednesst"  and  the  body  of  section  3602,  as 
it  appears  In  the  Revised  Statutes,  is  the 
same  as  tbe  amoutod  aectioiy^Kceptlns  Oiat 
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tbe  words  "at  a  low^  rate  of  faitereat"  are 
Inserted  in  the  original  section,  and  are  left 

out  In  the  amended  section. 

It  Is  again  objected  by  the  respondent  that 
there  was  and  could  be  no  adequate  provi- 
sion by  the  board  of  commlsstoncrB  for  pay- 
ing the  Interest  on  the  bonds  as  they  became 
dne,  and  for  eon»tItutIng  a  sinking  fund  for 
their  redemption  at  maturity,  as  nxinlred  In 
section  3,  art  8,  of  the  constitution;  but  we 
think  this  requirement  of  tbe  constitution  Is 
sufficiently  met  by  section  3002  of  the  Re- 
vised Statutes,  which  Is  as  follows:  "The 
board  must  cause  to  be  levied  annually  upon 
ail  of  the  taxable  property  of  the  county,  In 
addition  to  other  authorized  taxes,  a  suffi- 
cient gum  to  pay  the  Interest  on  all  bonds  dis- 
posed of  In  pursuance  of  the  provisions  of 
this  chapter,  and  must  at  least  one  year  be- 
fore such  bonds  become  due,  and  in  time  to 
provide  the  means  for  their  payment,  cause 
to  be  levied  a  sufficient  additional  sum  to 
pay  said  bonds  as  they  become  due." 

The  next  objection  of  the  respondent  Is  as 
follows:  "The  board  of  county  commission- 
ers were  and  are  without  Jurisdiction  to  Is- 
sue such  bonds,  because  no  question  relating 
to  the  issue  or  sale  of  the  bonds  was  ever 
submitted  to  a  vote  of  the  electors  of  the 
county."  The  constitution  (article  8,  fi  3)  pro- 
vides that  "no  county  shall  incur  any  In- 
debtedness or  liability  In  any  manner  or  for 
any  purpose  exceeding  In  that  year,  the  in- 
come and  revenue  provided  for  it  for  said 
year  without  the  assent  of  two-thirds  of  the 
qualified  electors  thereof  voting  at  an  elec- 
tion to  be  held  for  that  purpose."  This  pro- 
vision of  the  constitution  is  comprehensive 
and  emphatic.  Mr.  Justice  Gray,  In  the  case 
of  District  Tp.  r.  Cummhis,  12  Sup.  Ct.  221, 
In  considering^  a  similar  provision  of  the  con- 
stitution of  the  state  of  Iowa,  which  is  as 
follows:  "No  county  or  other  political  or 
municipal  corporation  shall  be  allowed  to  be- 
come indebted  In  any  manner  or  for  any 
purpose  to  an  amount  In  the  aggregate  ex- 
ceeding five  per  centum  of  the  value  of  the 
taxable  property  within  such  county  or  cor- 
poration," etc.,— uses  the  following  language: 
"The  prohibition  extending  to  debts  con- 
tracted in  any  manner  or  for  any  purpose. 
It  matters  not  whether  they  are  In  every 
sense  new  debts,  or  are  debts  contracted  for 
the  purpose  of  paying  old  ones,  so  long  as 
the  aggregate  of  all  debts,  old  and  new,  out- 
standing at  one  time,  and  on  which  the  cor< 
poration  is  liable  to  be  sued,  exceeds  the  con- 
stitutional limit.  The  power  of  the  legis- 
lature in  this  respect  being  restricted  and 
controlled  by  the  constitution,  any  statute 
which  purports  to  authorize  a  municipal  cor- 
[Mtration  to  contract  debts  In  any  manner  or 
for  any  purpose  whatever  In  excess  of  the 
constitutional  limit  Is  to  that  extent  uncon- 
stitutional and  void."  The  court  goes  on  to 
say;  "The  treasurer  is  authorized  to  sell  the 
Dew  bonds,  and  to  apply  the  proceeds  of  the 
Bale  to  the  paym^t  of  the  outatandlng  ones. 


It  Is  evident  that,  If  new  bonds  are  burned 
without  a  cancellation  or  surrend^  of  the 
old  ones,  the  aggregate  debt  outstanding, 
and  on  which  the  corporation  is  liable  to  be 
sued.  Is  at  once  and  necessarily  Increased, 
and  If  new  bonds,  equal  In  amount  to  the 
old  ones,  are  so  Issued  at  one  time,  is  dou- 
bled; and  that  It  will  remain  at  the  in- 
creased amount  until  the  proceeds  of  the 
new  bonds  are  applied  to  the  payment  of 
the  old  ones,  or  until  some  of  the  obligations 
are  otherwise  discharged.  It  Is  true  that  if 
tbe  proceeds  of  tbe  sale  are  used  by  the  mu- 
nicipal officers,  as  directed  by  the  statute, 
In  paying  off  tbe  old  debt,  the  aggregate  in- 
debtedness will  ultimately  be  reduced  to  the 
former  limit;  but  It  is  none  the  less  true 
that  it  has  been  increased  In  the  Interval, 
and  that,  unless  the  officers  do  their  duty, 
the  increase  will  be  permanent.  It  would  be 
inconsistent  alike  with  the  words  and  with 
the  object  of  the  constitutional  provision, 
framed  to  protect  municipal  corporations 
from  being  loaded  with  deljt  beyond  a  cer- 
tain limit,  to  make  their  liability  to  be  char- 
ged with  debts  contracted  beyond  that  limit 
depend  solely  upon  the  discretion  or  honesty 
of  their  officers."  The  provision  of  our  con- 
stitution Is,  In  effect,  that  no  county  shall 
Incur  any  indebtedness  or  liability,  in  any 
manner  or  for  any  purpose,  exceeding  In 
that  year  the  income  and  revenue  provided 
for  It  for  such  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors  thereof, 
voting  at  an  election  to  be  held  for  that  par- 
pose.  This  provision  of  the  constitution  Is 
imsitlve  and  unequivocal,  and  the  logic  of 
the  court  In  District  Tp.  v.  Cummins,  supra, 
is  imanswerable.  The  provision  forbids  pos- 
itively the  incurring  of  any  Indebtedness,  in 
any  manner  or  for  any  purpose,  exceeding 
In  that  year  the  Income  and  revenue  provid- 
ed for  It,  without  the  assent  of  two-thirds  of 
the  electors. 

The  coram1s«doners  ordered  Issued,  and  ad- 
vwtlsed  for  sale,  $120,000,  In  bonds  bearing  7 
per  cent.  Interest.  There  was  then  In  the 
treasury  of  said  Bannock  county,  according 
to  the  stipulation  In  the  case,  the  sum  of  $30,- 
422.55,  on  the  second  Monday  of  January, 
1894.  No  part  of  the  revenue  of  1893,  amount- 
ing to  $30,422.55,  had  been  expended  In  the 
payment  of  the  county  Indebtedness.  The 
indebtedness  at  that  time  of  the  said  county, 
outstnnding  and  remaining  unpaid,  evidenced 
by  warrants,  was,  ns  stated  by  the  court, 
about  the  sum  of  $135,000.  It  Is  clear  that 
If  bonds  to  the  amount  of  $120,000  were  Is- 
sued and  sold,  VLB  provided  by  resolution  and 
order  of  the  board  of  commissioners,  the 
Indebtedness  of  the  county  upon  the  sale  of 
the  bonds  would  be  more  than  doubled,  with- 
out submitting  the  question  as  to  the  isBiie 
of  the  iwnds  to  a  vote  of  the  people  of  the 
county.  In  direct  violation  of  the  constitution. 
It  Is  true  the  Imard  of  Commissioners,  In  their 
order,  recite  for  what  purpose  the  bonds  are 
to  be  Issued.   The  order  la  as  follows,  to  wit: 
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"The  board  bellering  It  to  be  to  tbe  best  In- 
terest and  to  the  profit  and  benefit  of  Ban- 
TiodL  comity  tbat  the  outstanding  Indebted- 
ness of  said  county  should  be  funded  by  the 
issue  and  sale  of  negotiable  coupon  bonds  of 
said  county,  for  the  purpose  of  paying,  re- 
deeming, and  funding  the  principal  and  inter- 
est of  all  Indebtedness  of  said  county  contract- 
ed subsequent  to  the  30th  day  of  June,  188C, 
ordered  that  notice  of  tbe  intention  to  Issue 
and  negotiate  such  bonds  and  to  Invite  bid- 
ders therefor  be  given,  as  required  by  law." 
The  purpose  Is  stated  to  be  to  pay,  redeem, 
and  fund  the  principal  and  interest  of  all  in- 
debtedness of  said  county.  Suppose,  however, 
that  the  commissioners,  or  their  successors  In 
office,  when  tbe  money  came  into  the  treas- 
ury, should  conclude  to  use  It,  or  a  portion 
of  it,  for  some  other  purpose.  Of  course  the 
presumption  of  this  court  is  that  the  commis- 
sioners would  scrupulously  carry  out  the  ap- 
parent Intention  of  tbe  board  when  the  bonds 
were  sold,  as  expressed  In  the  above  order; 
but  the  coiu*t  cannot  deal  in  presumptions 
in  favor  of  proceedings  taken  without  com- 
pliance with  tbe  constitution.  Again,  until 
the  money  was  actually  so  applied,  the  debt 
would  be  more  than  doubled.  It  is  appar- 
ent, also,  tbat  when  tbe  revenue  for  the  year 
18(K3,  then  Id  tbe  treasury,  amounting  to  the 
sum  of  $30,422.55,  is  deducted  from  the  whole 
amount  ai  Indebtedness  of  Bannock  county 
on  January  1, 1894^  which  was  $135,000,  there 
would  remain  as  the  then  Indebtedness  of 
Bannock  county  the  sum  of  $104,577.45,  or, 
In  round  numbers,  $105,000.  Bonds  being  Is- 
sued and  sold  to  the  amount  of  $120,000 
would  leave  $15,000  of  indebtedness.  Incurred 
not  for  the  paym«it  of  any  prior  Indebted- 
ness whatever,  and  of  which  no  di^sition  Is 
made,  or  pn^Kwed  to  be  made,  >n  tbe  order 
of  the  board.  This  amount  is  over  and  above 
the  revenues  of  the  county  for  the  fiscal  year 
of  1803,  and  is  also  incurred  without  submit- 
ting the  matter  to  a  vote  of  the  people  of  the 
county,  as  thn  cfmstltntion  requires.  The 
Bubmisalon  of  the  question  to  a  vote  of  the 
people  of  tbe  county  is  an  indispensable  pre- 
requisite to  the  incurring  of  any  Indebtedness 
or  liability,  for  any  purpose,  exceeding  In  that 
year  the  Income  and  revenue  provided  for  It 
for  such  year;  and  any  indebtedness  or  lia- 
bility Incurred  contrary  to  this  provision  Is 
declared  by  the  constitution  to  be  void,  un- 
less it  be  for  the  payment  of  the  ordinary 
and  necessary  eicpenses,  authorized  by  the 
general  laws  of  the  state.  Doubtless,  tbe 
commlBsionerB  might  issue  bonds  toanamount 
equal  to  the  legal  indebtedness  of  the  coun- 
ty at  the  time  of  said  Issue,  after  deducting 
the  cash  on  hand;  said  bouds  to  be  conforma- 
ble  to  the  constitution  and  laws  now  In  force, 
and  to  be  exchanged  for  county  warrants  In 
sums  of  $500  or  $1,000  and  upward.  If  the 
same  can  be  done  to  the  profit  and  bmeflt 
of  the  county,  and  cancel  the  warrants  as 
soon  as  received  therefor,  as  It  would  seem 
tbat  this  would  not  Increase  the  Indebted- 


ness. The  tax  levy  made  in  April,  1883,  for 
cnrrrait  expenses.  Is  for  the  fiscal  year  eudlng 
tbe  second  Monday  of  January,  1S&4,  and  the 
fund  arising  therefrom  should  be  applied  in 
payment  of  warrants  Issued  for  such  ex- 
penses according  to  date  of  registry. 

Respondent  further  claims  that  warrants 
numbered  224  to  413,  Inclusive,  aggregating 
the  sum  of  $94,929.65,  issued  to  Bingham 
county  in  payment  of  indebtedness  Inherited 
from  Bingtiam  cotmty,  and  apportioned  un- 
der special  act  creating  Bannock  county;  and 
warrants  issued  from  Nos.  ICl  to  172,  inclu- 
sive, and  452,  453,  and  137,  in  1894,  aggre- 
gating $5,599.94,  Issued  to  recorder  of  Bing- 
ham county,  as  provided  by  said  special  act. 
In  payment  for  transcribing  records,  are  Is- 
sued without  authority,  and  in  violation  of 
subdivision  9,  S  19,  art  3,  of  the  constitution. 
But  the  law  creating  Banuock  county  is  spe- 
cially authorized  by  sections  3  and  4,  art  IS. 
of  the  constitution;  and,  In  tbe  creation  of 
such  county,  the  legislature  is  authorized  to 
make  any  provision  necessary  to  the  com- 
plete organization  of  the  coimty.  not  specific- 
ally prohibited  by  the  constitution,  and,  In 
doing  so,  could  provide  for  the  apportion- 
ment of  the  Indebtedness  then  resting  upon 
the  wh(de  of  Bingham,  Including  that  part 
now  called  "Bannock."  and  could  also  pro- 
vide for  the  payment  for  transcribing  tbe  rec- 
ords, as  this  Is  one  of  the  necessary  expenses 
to  the  complete  organization  of  the  county. 

The  Item  $435.09,  warrant  No.  58.  was  Issued 
to  pay  for  a  temporary  Jaft.  It  is  tbe  duty 
of  the  commissioners  to  provide  a  place  for 
the  safe-keeping  of  prisoners.  A  jail  cannot 
ordinarily  be  hired,  as  buildings  suitable  for 
Jail  purposes  are  not  erected  by  private  par- 
ties. The  above  amount  might  very  properly 
be  expended,  whpn  necessary,  for  repairing 
a  Jail  already  built;  and  as  It  was  paid  for 
a  temporary  jail,  and  Is  certainly  a  small 
expense  for  such  a  purpose,  we  think  It 
should  be  held  to  be  an  ordinary  and  neces- 
sary expense,  and  authorized  by  the  consti- 
tution. 

Objection  is  also  made  to  warrant  No.  138, 
for  $4,000,  Issued  for  the  purchase  of  a  block 
of  land  In  tbe  town  of  PocatcUo,  as  a  site 
for  courthouse.  Tlils  is  clearly  not  among 
the  ordinary  and  necessary  ^penses  of  the 
county.  Section  1702,  Rev.  St.  Idaho,  clearly 
Indicates  tbat  the  le^risiature  did  not  consider 
this  an  ordinary  expense  of  tbe  county,  as 
this  section  makes  spi-clnl  provision  for  erect- 
ing courthouse,  jail,  and  other  public  build- 
ings as  follows:  "^*hcn  a  petition  signed 
by  at  least  one-third  of  the  taxpayers,  who 
are  qualified  voters  of  any  county,  is  present- 
cd  to  tbe  board  at  any  regular  meeting,  ask- 
ing tliat  a  coiurthouse.  Jail  or  other  public 
buildings  or  Improvpnicuts  be  bnilt  for  the 
use  and  benefit  of  tbe  county,  the  coat  of 
which  will  esceed  one  thousand  dollar^ 
•  *  •  the  clerk  of  the  board  must  give  no- 
tice," etc.,— thus  Indicating  b^ond  qnestloa 
that  the  construction  of  courthouses.  Jails* 
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and  otber  pnbUc  tndldbisB  was  an  extraordl- 
naiT  expenditure.  The  ordinary  expenses 
of  tbe  county  may  be  and  are  paid  wltboot 
any  snch  preliminary  proceeding,  and  debts 
are  and  may  be  contracted  for  the  ordinary 
expmses  of  the  county  without  complying 
with  thla  Btatnte,  althongh  the  constituHon 
enjoins  upon  fbe  people  the  necessity  of  tra- 
cing the  counties  upon  a  cash  basis.  The 
constitution  has  adopted  a  more  stringent 
provision  thui  the  oae  contained  in  section 
1762;  as  above  set  fwth.  Section  8,  art  8, 
of  tiie  constitution  regnires  a  two-liiirda  vote 
of  the  people  of  the  county  voting  at  an  dee- 
tlon  to  be  held  for  tiiat  purpose  before  sndi 
extraordinary  indebtedn«B  could  be  incnr- 
red.  It  is  dear  that,  tf  the  commlsslonerB 
could  Incmr  a  debt  for  a  coortbonae  site  at 
a  cost  of  94,000,  they  ml|^t  pnrcliaae  one  at 
a  cost  of  91(^000,  and  proceed  to  erect  a 
coorthonse  at  a  cost  of  920,000,  all  of  which 
would  be  in  direct  TlolatlMi  of  the  constltn- 
tlML  It  Is,  of  cotuse,  the  duty  ot  commls- 
sloners  to  provide  a  suitable  place  for  hold* 
Ing  of  tile  courts  and  public  offices.  Jails,  etc.; 
but  such  rooms  must  be  temporarily  provid- 
ed, at  as  Uttle  expense  as  Is  conslstoit  with 
providing  suitable  quarters,  until  the  ques- 
tion can  be  submitted  to  the  people.  The  Is- 
sue of  warrant  188,  tor  the  purchase  of  court- 
house  site,  at  a  cost  of  $4,000,  incurred  an 
Indebtedness  above  tlie  revenues  of  the  cur- 
rent year,  and  was  In  violation  of  the  con- 
Btltntlonal  i^ovlslon.  The  Indebtedness  in- 
curred during  the  fiscal  year  1803  Is  stated 
at  $39,917.82,  and  the  revraue  provided  for 
tftiat  year  amounts  to  $30,422.IKt  only.  The 
question  of  incurring  such  Indebtedness  was 
not  submitted  to  the  people. 

A  question  is  sng^eeted  by  the  record  In 
this  case  which,  while  It  has  not  been  mooted 
or  discussed  In  the  briefs  ot  counsel,  we 
deem  of  sufflclmt  Importance  to  be  consid- 
ered by  the  court.  The  bonds  required  by 
the  proposal  of  the  defendant,  and  Issued, 
or  pn^iosed  to  be  Issued,  by  the  county  of 
B&nnocb,  are  denominated  a  "Gold  Funding 
Bmid,"  and  are  by  thdr  terms  made  pay- 
able, both  prtndpal  and  Interest,  "in  gold 
coin  of  the  United  States  of  America,  of  the 
present  standard  of  weight  and  fineness,  at 
the  office  of  the  county  treaaurer  of  said 
cocraty.  In  the  town  of  Pocatello,  Idaho,  or 
at  the  Chase  National  Bank,  New  York  City, 
state  of  New  Toife,  at  the  option  of  the  holder 
hereof."  At  the  sectmd  session  of  the  state 
legislature  of  Idaho  an  act  was  passed  by 
which  it  was  provided  "that  from  and  after 
this  act  shall  take  effect,  all  obligations  of 
debt,  judgmmts  or  executions  stated  In 
terms  of  doltars  and  to  be  paid  in  mon^.  If 
not  dischargeable  In  United  States  legal  ten- 
der notes,  shall  be  payable  In  either  the 
standard  sliver  or  gold  coin  authorized  by 
the  congress  of  the  United  States,  all  stipu- 
lations in  the  contract  to  the  contrary  not- 
witbstandlng.'*  2d  Sees.  Laws  Idaho,  p.  78. 
The  bcmds  under  ccmsideration  would  seem 


to  be  in  conffict  vdth  the  provisions  ot  this 
statute.  While  It  may  be  urged  that  this  ai»- 
parmt  conflict  between  the  condltioos  of  the 
bond  and  the  [wovlsions  of  the  statute  would 
not  impair  the  vaUdlty  of  the  bonds,  as  an 
obllgatltm  of  the  county  to  pay  the  same  In 
the  same  manner  as  provided  by  the  statute, 
to  wit;  "in  the  standard  silver  or  gold  coin 
authcrlsed  by  the  coi^ress  ot  the  United 
States,"  it  must,  we  think,  be  conceded  that  It 
would  illy  comport  with  the  dtgnitT  or  probity 
of  the  state  to  permit  the  Issuance  of  eviden- 
ces of  Indditedness  which,  by  thdr  terms, 
impose  otdlgat^ons  not  recognised  by  the  laws 
of  the  state.  The  provisions  of  the  federal 
oonstltntion  Impose  upm  the  states  an  Inhl- 
bltimi  against  the  making  of  anything  but 
gold  and  diver  coin  a  tender  in  payment  of 
debts.  The  l^ttmato  and  conclusive  impli- 
cation of  tills  provision  «f  the  constitution  is 
that  the  states  may  make  the  gold  and  diver 
coin  of  the  re^mbllc,  or  snch  gold  and  diver 
coin  as  is  recognised  by  the  republic,  a  tdi- 
der  in  payment  of  debts.  These  bonds  are  not 
personal  contracts  or  obligations;  they  are 
the  obligations  of  municipal  corporations,  the 
iBBuance  of  which  Is  provided  tor  by  e^zeas 
statutes  of  the  state,  enacted  tor  this  pur- 
pose, and  should  be  issued  in  confUmlty 
vrlth  the  eixlstlng  law.  The  statute  r^erred 
to  was  enacted  In  the  Interest  of  the  taxpay- 
ers and  debt(»s  of  the  state,  and  it  Is  the 
province  and  duty  of  the  courts  to  see^  not 
only  that  those  intn^ts  are  protected,  but 
that  no  deception  shall  be  permitted  upon 
those  who  become  the  creditors  of  the  state 
or  of  any  county.  To  hold  otherwise  would, 
in  our  view,  be  not  only  a  violation  of  ex- 
press law,  bat  would  be  compromising  both 
the  credit  and  the  probity  of  the  state.  The 
pro[>ositIon  of  the  defendant  requires  a  con- 
dition that  cannot  be  complied  with  by  the 
county,  and  an  obligation  on  the  part  of  the 
county  to  comply  with  It  could  not  be  enfor- 
ced, but  the  bonds,  when  due,  would  be  pay- 
able iu  either  the  standard  silver  or  gold  coin 
authorized  by  the  congress  of  the  United 
States.  The  Judgment  of  the  court  below  la 
affirmed.   Costs  awarded  to  the  defendant 


DAVIS  et  nx.  T.  FIELDS. 
(Supreme  Court  of  Waahington.  Jane  1,  1894.) 
AcTlOH  TO  Bbt  Abide  Judoxext. 
An  action  will  not  lie  to  set  aside  a 

judgment  on  the  srround  that  the  court  erred 
in  settiog  aeide  toe  verdict  rendered  in  the 
former  action,  and  entering  judgment  for  the 
plaintiff  therein. 

Appeal  from  superior  court,  Lewis  county; 
W.  W.  Langhorn,  Judge. 

Actiou  by  B.  J.  Davis  and  wife  against 
Cyrus  Fields.  From  a  Judgment  tor  defend- 
ant, plaintiffs  appeal.  Affirmed. 

Frank  C.  Landrum  and  Edward  F.  Hunter, 
tor  appellants.  Sevascy  &  Murdoch,  for  re- 
spondent. 

Digitized  by  VjOOglC 


282 


PACIFIC  REPORTER.  Vol.  37, 


(Wash. 


SCOTT,  J.  This  action  was  tasUtuted  by 
appellants  in  November,  1803,  to  set  aside  a 
Jud^ent  and  decree  In  a  former  suit,  ren- 
dered March  15,  1803,  In  favor  of  the  plain- 
tiff therein  (respondent  here),  foreclosing  a 
chattel  mortgage  executed  to  him  by  appei- 
ItintB.  The  cause  of  action  alleged  is  that  the 
court.  In  the  former  action,  erroneously  set 
aside  a  verdict  returned  by  the  Jury  In  their 
favor,  and  rendered  Judgment  for  the  piain- 
tiff.  No  appeal  was  prosecuted  in  said  for- 
mer action,  and  It  is  conceded  that  this  is  an 
independent  suit  or  proceeding.  The  re- 
spondent demurred  to  the  complaint  The 
court  sustained  the  demurrer  and  dismissed 
the  action.  No  section  of  the  Code  Is  cited 
by  appellants,  sustaining  the  bringing  of 
such  an  action.  They  contend  that  Kailroad 
Co.  V.  Black,  3  Wash.  3^7,  28  Pac.  538,  Is  an 
authority  therefor;  but  such,  clearly,  is  not 
the  case,  as  the  matter  then  before  the  court 
was  a  proceeding  In  the  original  action,  and 
was  brought  upon  an  entirely  different 
ground.  The  respondent  contends  that  the 
action  will  not  lie,  and  such  contention  must 
be  sustained.  The  Judgment  Is  therefore  af- 
firmed. 

DUNBAA,  C.  J.,  and  HOYT  and  ANDERS, 
JJ.,  concur.   STILES.  J.,  not  sitting. 


WIQBB  V.  SPOKANE  COUNTT. 
(Supreme  Court  of  Washington.    June  5,  1894.) 

COUSTT  COHHIBSIONBRS — CONTHACTS— TeSDRB  OF 
Mkmbrrs  or  Board. 
A  tward  of  county  commiHsionera,  hav- 
ing power  to  contract  for  the  services  of  a 
iDunty  physician,  ban  power  to  make  such  con- 
tract for  a  year,  though  the  members  of  the 
board  are  about  to  go  out  of  otHce  In  a  few 
days.    Scott  and  Uoyt,  JJ.,  dissenting. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  W,  Q.  Webb  against  the  county 
of  Spokane  on  a  contract  for  medical  serv- 
ices. Judgment  foe  defendant  Plaintiff  ap- 
peals. Reversed. 

W.  D.  Scott  and  Pratlier  &  Danson,  for  ap- 
I>elhint.  Fenton  &  Henley  and  L.  H.  Flat- 
tor,  for  respondent 

ANDERS,  J.  On  January  4,  1892,  by  an 
order  of  the  bonrd  of  county  commisHioners 
of  SiK)kane  county,  at  a  regular  session,  the 
appellant  was  employed  as  county  physician 
of  said  county  for  the  term  of  one  year,  be- 
ginning February  14.  1892,  and  ending  Fel>- 
ruary  14,  1803,  at  a  salary  of  ?100  per  month. 
On  Febniary  11,  1892,  the  board  concludftl 
to  reconsider  and  annul  the  contract  with 
the  appoiiant  and  to  receive  bids  for  coimty 
physician  up  till  10  o'clock  a.  ni..  Saturday, 
February  13.  18J)2;  and  on  Febniary  2r», 
1802,  the  board  appointed  Dr.  .Tohnson  coun- 
ty physician  for  the  year  (>ndiug  Febiniary 
25,         at  a  eahiry  of  f8u  per  mouth.  Un- 


til February  25,  1892,  the  appellant  perform- 
ed the  duties  of  county  physician,  but  he 
was  then  requested  to  torn  over  to  Dr. 
Johnson  all  medicines  and  other  property  in 
his  hands  belonging  to  the  county,  and  the 
sheriff  was  likewise  requested  to  proceed 
and  take  possession  of  and  deliver  the  same 
to  said  Dr.  Johnson.  Some  time  after  Feb- 
ruary 14,  1803,  appellant  instituted  this  ac- 
tion to  recover  the  amount  which  he  claim- 
ed to  be  due  under  his  said  contract  with 
the  said  board  of  commissioners.  The  com- 
plaint sets  forth  the  contract  alleged  to  have 
been  entered  into  between  the  plaintiff  and 
the  defendant,  and  alleges  that  In  pursuance 
of  said  employment  the  plaintiff  entered  up- 
on bis  duties  as  such  county  physician,  and 
performed  ail  services  according  to  the  terms 
of  said  agreement  until  the  2.~)th  day  of  Feb- 
ruary, 1802,  when  said  board  of  county  com- 
missioners, without  cause,  discharged  the 
plaintiff,  and  refused  to  allow  lilm  to  per- 
form said  services  as  such  county  physician; 
and  that  during  all  of  said  time  the  plaintiff 
WLia  ready,  able,  and  willing  to  perform  said 
services  according  to  the  terms  of  said  agree- 
ment of  employment,  and  so  notified  said 
board  of  county  commissioners.  It  Is  further 
alleged  that  the  claim  sued  upon  was  pre- 
sented to  tlie  board  of  commissioners,  and 
payment  thereof  demanded  and  refused. 
The  defendant  answered  by  a  general  de- 
nial, and  the  cause  proceeded  to  trial  upon 
the  issues  thus  raised.  After  tlie  plaintiff 
had  introduced  his  testimony,  tlie  court  or- 
dered a  nonstUt  on  motion  of  defendant,  and 
entered  judgment  fca*  costs  against  plaintiff, 
to  reverse  whicli  order  and  judgment  this  ap- 
peal Is  proswutod. 

This  case,  as  presented  and  argued  by 
counsel.  Involves  but  one  question  for  the 
detPi-minatlon  of  this  court,  and  that  Is,  wan 
there  a  valid  contract  entered  into  by  and 
between  the  appellant  .-ud  the  board  of 
county  coniinlssiouers?  It  is  provided  by 
stritute  that  "the  board  of  county  coninils- 
siout'is  of  the  several  counties  of  thi»  stale 
are  vested  with  entire  and  exclusive  super- 
intendence of  the  ijoor  of  their  respti-tive 
counUos"  (1  Hill's  Code,  %  :WS7»,  and  It 
seems  to  l>e  concedetl  by  the  resiwudent,  and 
it  could  not  well  be  denied,  that  the  board 
of  county  commissioners,  under  tills  pro- 
vision, had  a  right  to  provide  for  the  serv- 
ices of  a  county  physician  by  contract.  But 
it  is  contended  that,  inasmuch  as  the  term 
of  office  of  each  of  the  commissioners  with 
whom  the  agreement  was  made  expired  on 
Januarj'  0,  1803,  they  had  no  authority  to 
enter  Into  a  contract  extending  beyond  that 
date,  and  that  such  a  contract  is  contrary  to 
public  policy  and  void.  This  Identical  <iue». 
tion  arose  in  the  well-considered  cast-  of 
Board  v.  Shields  (Ind.  Sup.)  21)  N.  E.  :isu. 
and  was  decided  adversely  to  the  rosinrnd- 
ent'ri  (■(intention.  In  that  case  tlie  l)oard  of 
commissioners  of  Pulaski  county,  Ind.,  by 
written  contract,  employed  tbe  appellee 
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Shields,  to  snperlntcnd  the  connty  iiByliim 
and  poor  farm  of  that  county  for  the  term  of 
five  years  from  April  1,  1884.  The  princlpftl 
controversy  in  that  case,  as  In  this,  -mis  as 
to  the  validity  of  the  contract,  the  connty 
Insisting;  that  It  was  void;  and  In  dtscussln^ 
this  qm'stlon  the  court  saldt  "It  Is  Insisted, 
however,  that  this  contract  Is  void  \ipon 
other  jrrounds,— that  It  Is  In  contrareiitlou  of 
public  policy,  for  the  reason  that  to  uphold 
it  would  put  It  in  the  power  of  one  board  of 
commissioners  to  bind  the  hands  of  its  snc- 
cessoiT?;  and  that  It  operates  as  an  unwar^ 
ranted  abi'idjnuent  of  Ihe  'administrative, ex- 
ecutive, and  lei^slatlvc'  powers  of  the  board. 
The  first  of  the  reasons  assigned  rests  up- 
on  an  erroneous  conception  of  the  con- 
stitution of  the  board  of  county  commis- 
sioners,— that  that  body  consists  of  a  series 
or  succession  of  boards,  one  following  the 
other.  As  we  have  heretofore  said,  the 
board  of  commissioners  is  a  corporation  rep- 
resenting the  county.  From  a  legal  stand- 
point, it  Is  the  county,  as  is  said  In  State  v. 
Clark  [4  Ind.  315]  supra.  It  is  a  continuous 
body.  While  the  perstmnel  of  Its  member^ 
ship  changes,  the  corporatbn  contl^iueb  un- 
fhaiiged.  It  has  power  to  coutract.  Its  con- 
tracts are  the  contracts  of  tho  board,  not  of 
its  members.  An  essential  characteristic  of 
a  valid  contract  Is  that  it  Is  mutually  Uind- 
iDg  upon  the  parties  to  It.  A  contract  by  a 
board  of  commisslonn's,  the  dnratlon  of 
which  extends  beyond  the  term  of  service 
of  Its  then  members.  Is  not,  therefore.  In- 
valid for  that  reason."  That  the  law  Is  cor- 
rectly Slated  in  the  foregoing  quotation 
seoms.  to  our  minds,  to  admit  of  no  doubt 
And  It  is  conceded  by  the  learned  counsel 
for  the  respondent  that  the  board  of  county 
commlsaionerB  has  the  right  in  some  cascH 
to  enter  into  contracts  the  performance  of 
which  would  extend  beyond  their  term  of 
office, — Buch  as  a  contract  for  the  erection  of 
county  buildings,— but  It  Is  suggested  that 
such  contracts  are  founded  In  necessity,  and 
not  In  principle.  But  it  seems  to  us  that 
such  contracts  are  in  fact  founded  In  prin- 
ciple, and  are  within  the  Intimate  powers 
of  such  boards.  When  the  board  of  com- 
missioners in  this  case  prot^osed  to  employ 
the  appelant  for  the  period  of  a  year,  and 
he  accepted  such  proposal,  a  contract  was 
created  which  was  bmdlnj?  upon  both  par- 
ties, and  could  not  be  re«cinded  at  the  mcTft 
will  of  either.  MeDanlel  v.  Tuba  Co.,  14 
Cal.  444.  For  aught  that  appears,  the  agree- 
ment was  entered  Into  In  tpnod  faith,  and,  if 
so.  It  ought  not  to  be  set  aside  for  the  rea- 
sons assigned.  The  Judgment  Is  reverijcd. 
and  tbe  catMc  ramanded  for  further  proceed- 

DUNBAR,  C.  J.,  concurs. 

STTLGS,  J.  I  concur  In  the  Teversal.  be- 
cause the  (wntract  made  with  appellant  was 
reasonable  under  tbe  clrcamstaDCes;  but  I 


do  not  wish  to  be  understood  as  subscrtblng 
In  full  to  the  doctrine  enuDclated  in  tlie  case 
cited  from  Indiana, 

SCOTT  and  HOTT,  J3.,  dissent 


STATE  V.  H0L5IES. 

(Supreme  Court  of  WaBhiogton.   June  7,  18M.) 

LaBCKNT — IXrOKHATIOK — ScrrictRNCT. 

An  informatioa  alleging  that  defendant 
committed  grand  larceny,  in  stealing  a  railroad 
ticltet  worth  fSO,  and  money  of  the  value  of 

$22,  of  the  moneys  and  yroperty  of  one  I.,  is 
insuffideiit  to  chnrffe  the  crimp  of  grand  lar- 
ceny, since  it  fftilc  to  state  that  the  ticket  was 
Btemiied,  dated,  and  signed,  and  since  it  would 
otherwise  be  wurthleHii,  and  not  the  anbiect  of 
larceny.  McCarti  v.  State,  25  Pac  aUti,  1 
Wash.  St.  377.  followed. 

Appeal  from  superior  court,  Pierce  coun- 
ty; liimmett  N.  Paxtor,  Jodge. 

J.  W.  Holmes  was  oonvicted  ot  grand  lar- 
ceny, and  appeals.  Reversed. 

The  foUowlng  Is  the  Information; 

"In  the  SuiMH-ior  Court  of  the  State  of 
Washington,  in  and  for  the  County  of  Pierce. 
State  aC  Woatalngtun,  Plaintiff,  vs.  J.  W. 
Holmee  (given  name  unltnown)  and  Chester 
BfdUnson,  Defendants.  Information,  J.  W. 
Holmes,  whose  given  name  Is  to  tbe  pros- 
ecutins  attorney  unknown,  and  Ghestw  Uol- 
linstm,  are  accused  by  the  prosecatlnff  attor- 
ns of  the  county  of  Pierce,  state  ot  Wash- 
ington, by  this  information,  of  the  crime  of 
grand  larceny,  committed  as  foUom:  Tbe 
said  J.  W.  Holmes  and  Chests;  BoIIinson,  on 
or  about  tbe  25tta  day  of  November,  18i>3,  at 
tbe  county  of  Pl«rce,  state  of  Washington, 
and  within  one  year  prior  to  tbe  filing  of  this 
Information,  unlawfully  and  feloniously  did 
steal.  taJte.  and  carry  away  <Hie  railroad 
tldcet.  ot  the  value  of  $30,  and  also  lawful 
money  of  tbe  Uuited  States,  of  the  value  of 
$22,  of  tbe  total  value  of  of  tbe  moneys 
and  property  of  one  Isaac  Logan,  contrary  to 
the  form  of  statute  In  such  case  made  and 
provided,  and  against  tbe  i)eace  and  dignity 
of  tbe  state  of  Washington.  W.  H.  SueU, 
Prosecuting  AUomey. 

"Ht&tB  of  Wasblngton,  County  of  Pierce, 
88.:  W.  H.  Snell,  prosecuting  attwney,  being 
duly  sworn,  upon  oath  says  be  bos  read  tbe 
foregoing  informatlcm,  and  knows  the  con- 
tents thereof,  and  believes  the  same  to  be 
true.    W.  H.  Snell,  l^i-osecutlng  Attorney. 

"Subscribed  and  sworn  to  before  nie  this 
9tb  day  of  December,  am.  J.  L.  McMur- 
ray.  Notary  Public  Besidence,  Tacoma. 
Wusbington." 

O'Brien  ft  Robertscai,  for  appellant.  W. 
H.  SneU,  Proa.  Atty..  for  the  State. 

DTTNBAB,  O.  J.  This  case  faUs  squarely 
wlttaitt  tbe  rule  of  law  announced  by  thU 
court  in  McCarty  v.  State,  1  Wash.  377.  2S 
Pac.  299.   The  Judgment  will  tbwefore  b« 
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reT«raed,  and  the  case  remanded,  with  in- 
structious  to  sustain  ^ppeUant's  demurrer  to 

the  information. 

ANDERS  and  STILES,  JJ..  ooncur. 


STATE  T.  MATBERET. 
(Supreme  Oonrt  of  Washingtoik    Jmie  19, 
1894.) 

BlTBBZZLBllBNT — IHDIOTMBITT. 

Ad  indictment,  in  a  proBecution  foi 
embeEsIemeat  brought  in  K.  county,  which  al- 
leges that  defendant  on  a  certain  day  received, 
as  agent  of  another,  certain  moaeys.  in  K. 
oonn^,  and  that  thereafter,  on  a  certain  day, 
he  ctHiTerted  the  aame  to  his  own  use,  is  insuffi- 
cient, as  it  should  also  allege  that  the  con- 
version took  place  in  K.  county. 

Appeal  from  superior  court.  King  comity; 
T.  J.  Humes,  Judge. 

Elmer  Maybe rry  was  Indicted  for  embez- 
zlement, and  from  a  Judgment  quashing  the 
indictment  the  state  appeals.  Affirmed. 

John  F.  Miller,  Pros.  Atty.,  and  A.  G.  Mc- 
Bride,  for  the  State.  Arthm:,  Lindsay  & 
King,  for  respondent. 

HOTT,  J.  Upon  this  appeal  the  only  qnes- 
tlon  which  we  can  properly  consider  Is  as  to 
the  sufficiency  of  the  Information  upon 
which  the  defendant  was  put  upon  trial;  for 
while  it  is  claimed  on  the  part  of  the  state 
that,  even  if  the  indictment  was  Insufficient, 
the  action  of  the  court  was  Irregular,  It  does 
not  follow  that  if  such  claim  is  warranted  by 
the  facts  the  state  haa  any  relief  by  appeal. 
In  our  opinion,  such  action  of  the  court,  if 
erroneous,  was  not  of  such  a  nature  that  It 
will  be  reversed  in  this  coTu*t  upon  an  ap- 
peal by  the  state.  The  Indictment  charged 
that  the  defendant.  In  King  county,  state  of 
Washington,  on  a  day  named,  was  the  agent 
of  one  Charles  Relchardt,  and  was,  aa  such 
agent,  then  and  there  Intrusted  with  a  cer- 
tain sum  of  money,  the  jffoperty  of  said 
Relchardt,  and  that  thereafter,  on  a  day 
named,  he  did  unlawfully  convert  the  same 
to  his  own  use.  The  trial  coiu^  held  this 
indictment  insufficient,  for  the  reason  that 
It  was  not  stated  that  the  conrersion  was  in 
King  county,  where  the  indictment  was  filed, 
and  we  think,  In  so  doing,  correctly  Inter- 
preted the  law,  aa  applied  to  the  language 
of  the  information.  There  Is  nothing  said 
therein  that  in  any  manner  discloses  where 
the  unlawful  act  was  committed,  and  we- 
are  unable  to  agree  wltb  the  contention  of 
appellant  that  It  would  follow  from  the  fact 
that  he  received  the  money  in  King  county 
that  he  there  converted  it  to  his  own  use. 
This  is  not  a  case  of  the  efTect  of  proof  tm- 
der  a  pleading  which  properly  cliarges  the 
crime.  There  it  will  often  be  sufficient,  to 
establish  the  fact  that  the  crime  was  com- 
mitted In  a  certain  county,  to  show  that  the 
money  was  there  received,  and  should  haT« 
been  there  accomited  for;  butthlalaaaiieatimi 


of  {heading,  and  wo  eee  no  reascm  tar  bold- 
lug  the  Indictment  good,  la  the  absence  of  an 
allegation  of  the  fact  which  must  be  shown 
In  evidence  to  give  the  court  jnrtfldlctlon  of 
the  sabject-matter  of  the  offense.  If  the  In- 
dlctmeait  had  <diarged  Hat  the  convordon 
was  In  King  coonty,  then  {voof  of  circum- 
stances which  would  authorlce  tbe  Jury  to 
flud  that  to  be  tbe  fact  would  be  sufficient, 
without  any  direct  proof  In  regard  thereto; 
bat,  since  it  was  necessary  for  the  jury  to 
find  that  the  crime  was  committed  In  King 
county,  we  think  it  should  have  been  so 
alleged  In  the  informatloii,  and  tbe  judgment 
must  be  affirmed. 

DUNBAR,  a  J.,  and  SOOTT.  A^'D£RS, 
and  STILES,  JJ^  concur. 


BROOKES  T.  SKOOKUM  MANUF'G  CO.- 
(FIRST  NAT.  BANK  OF  MT.  VER- 
NON, Interv«ier). 
(Supreme  Court  of  Waahington.   June  %  1884.) 

IKMLVBIIT  CORFORATIOB— PBSriRBSrCSS. 

A  mortgage  given  In  good  faith  to  a  cred- 
itor by  a  firm  doing  a  paymg  buBiness  is  not 
void,  as  to  other  creditors,  because  Its  debts 
were  greater  than  its  assets,  apart  from  its 
good  win,  when  the  mortgage  was  given. 
Thompson  v.  Lumber  Co.,  30  Pac.  741,  31 
Pac  25,  and  4  Wash.  600,  distinguished. 

Appeal  from  snperior  court,  King  county; 
J.  W.  Langley.  Judge. 

Action  by  A.  M,  Brookes,  trustee  in  a  mort- 
gage, against  the  Skookum  Manufacbiring 
Company  and  the  First  Natlraial  Bank  of 
Mt  Ymion,  Intra-vener,  to  fwedtrae  a  mort- 
gage. Judgment  ttx  Intervener,  and  plaintiff 
appeals.  Beraved. 

Stmdwldk  ft  Peters,  for  appdDuit  am* 
UoD  ft  Houser  and  lUUe  ft  McOntebeon,  for 

respondmt 

SOOTT,  J.  In  January,  1881,  S.  T>.  SOv« 
and  James  Howe  were  partners,  engaged,  in 
Seattle,  in  the  business  of  manufacturing 
boxes,  furniture,  and  other  products  of  lum- 
ber. In  that  month,  they,  together  with 
James  Klefer,  organised  as  a  corporation  un- 
der the  name  of  the  Skoc^nm  Manufoctorlng 
Company,  putting  into  the  corporation  tbe 
business  and  plant  of  the  fbrmer  copartner* 
ship  at  150,000,  and  havhig  a  nominal  paid- 
up  capital  stock  of  that  amount  This,  how- 
evo",  was  coneldo^Uy  in  excess  of  the  actual 
value  of  the  propoty.  On  the  25th  day  of 
February,  1891,  said  corporati<m,  to  secure 
a  loan  of  ^,000,  executed  to  the  plaintiff  a 
chattel  mortgage  on  the  8to<^,  fixtures,  and 
buildings  erected  by  them  upon  a  lot  leased 
by  said  corporation  for  the  purpose  of  carry- 
ing on  Its  business.  Thenceforth,  till  the 
22d  of  September,  1893,  the  corprantlon  paid 
the  Interest  accruing  on  said  mortgage  debt, 
and  1600  on  account  of  the  prlnclpaL  Prior  to 
this  time  one  John  H.  Hall  bad  bought  into 
the  ccKOpany,  and  yn»  etectod  Its  prertdent. 
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On  Bald  22d  day  of  September,  said  BsH, 
B8  president,  applied  to  the  plaintiff  for  a 
tbree-xnoutha  ^Mieion  of  time.— <ald  nK»t- 
gage  debt  b^ng  due.— and  stated  that  if  plain- 
tiff  would  extend  the  time  of  payment  there- 
of ior  three  montba  he  could  procure  exten- 
atona  from  all  the  other  credltora  whose  debts 
were  doe,  and  by  ao  doing  he  coold  provide 
for  all  the  Indebtedness  of  the  corporation, 
except  the  stun  ot  ^,000,  which  was  not  due, 
and  which  he  would  pay  from  his  resources 
and  ttom  the  resources  of  the  corporation's 
property  as  said  debts  matured.  Said  Hall 
«D  that  day  submitted  to  plaintiff  a  wrltt«L 
statement  purporting  to  show  the  condition 
of  said  Gtxporatlon,  whereby  It  appeared  that 
the  aaaets  w&e  over  $23,000,  and  the  liabilities 
vece  less  than  $13,000.  Several  such  state- 
ments had  theretofore  been  submitted  at  dif- 
ferent times,  by  each  one  of  which  It  ap- 
peared that  the  corporation  was  possessed  of 
property  amounting  to  considerable  more 
than  the  total  amount  of  its  indebtedness. 
Plaintiff  agreed  to  give  the  extension  desired, 
and  to  accept  In  Ilea  of  the  former  mortgage 
the  mortgage  In  controversy  in  this  action. 
Whereupon,  said  corpcH^tion  executed  to  the 
plaintiff,  as  trustee,  the  mortgage  In  contro- 
verflfy,  on  all  of  Its  stock,  plant,  and  buildinga 
(being  in  great  part  the  property  Included  In 
the  former  mortgage),  to  secure— First,  the 
debt  of  $4,400,  being  the  remainder  due  upon 
plaintlfTs  note  and  mortgage  aforesaid;  and, 
second,  the  claims  of  other  creditors,  amount- 
ing to  about  $4,000,  whose  claims  are  set  out 
in  detail  in  the  mortgage.  Whereupon,  the 
plaintiff  canceled  the  former  mortgage  of 
record.  The  corporation  had  carried  on  its 
business  continually  from  the  time  of  its  <a- 
ganisatioD  up  to  and  after  the  giving  of  this 
last  mortgage.  In  Hvwembet,  1893.  In  con- 
•eqnaice  of  the  pnbUcatt<Hi  of  certain  mat- 
ten  relating  to  the  previous  doings  of  the 
said  John  H.  HaU  eloewbere,  he  suddenly 
Mt,  without  notice,  for  parts  unknown. 
Whereupon,  iJalntiff,  as  mortgagee,  took  pos- 
session of  the  propal7,  and  continued  the 
bwliiess;  and  In  Januaxy.  18M»  while  conttat 
ning  to  operate  the  mill  and  plant  of  said 
ewpwation,  the  plaintiff  brou^t  this  action 
to  foreclose  the  mortgage  last  executed  to 
Um.  Default  was  snbseonenUy  entered 
therein  against  said  corporation.  Prior  there- 
ta,  the  First  National  Bank  <tf  Mt  Temtm 
flled  Its  oMupl^t  at  IntOTention  in  said  ac- 
tum, by  which  it  sought  to  avoid  the  chatiel 
mortgage  executed  to  the  plaintiff  upon  the 
gronnd  that  at  tlie  time  it  was  given  the  cor- 
pcM^Uon  was  insolvflot,  and  the  giving  thoe- 
of  to  the  plaintiff  conatituted  a  fraudulent 
pref^enoe  of  creditors.  Testimony  was  In- 
troduced bj  tba  idalntiff  and  said  intervener 
ajKifi  trial  of  the  matters  so  brought  In 
lasoe^  whereiqKai  the  court  found  against  the 
idalntiff,  and  held  the  mortgage  void,  and 
this  appeal  is  proeecnted  therefrom. 

It  Is  contended  bgr  the  respondent  that  this 
action  fails  within  the  rule  laid  down  in 


Thompson  T.  Lumber  Oo.,  4  Wash.  600,  80 
Pac  741,  and  31  Pac.  25.  and  that  the  trial 
court  was  of  this  oploloo.  But  it  seems  to 
us  that  a  substanUaiiy  different  case  la  pre- 
sented. It  is  true  the  value  of  the  property 
owned  by  the  corporation  at  the  time  said 
mwtgage  was  executed,  leaving  Its  good  will 
out  of  consideration,  was  b^ow  the  amoont 
of  its  UabUities,  as  HaU  had  placed  too  high 
a  value  on  the  machinery,  etc.;  but  the  testi- 
mony Is  uncontradicted  that  said  corporaUm 
had  conducted  Its  business  regularly  and 
continually  from  the  time  of  its  Incorporation 
op  to  the  time  HaU  left  as  aforesaid.  Re- 
spondoit  contends  that  the  same  had  been  a 
losing  business,  but  there  Is  nothing  In  the 
proof  to  sustain  this.  Hie  property  owned 
by  the  company  had  not  materially  changed 
in  value,  although  doubtless  some  of  It  was 
rather  the  worse  for  wear,  in  consequence 
of  continued  use.  It  Is  not  shown  that  any 
material  additiora  wm  made  tberett^  nor 
that  any  were  needed,  and  there  is  no  proof 
to  show  the  amoimt  of  money  made  by  the 
corporation  during  this  time;  but  there  Is 
proof  that  It  had  conducted  a  profitable  and 
paying  business,  and  there  was  testimony, 
practicaUy  uncontradicted,  to  show  that  tbe 
business  had  held  Its  own  during  tbe  time  It 
had  been  operated  by  the  plaintiff,  and  that 
that  was  the  duUest  season  of  the  year,  and 
it  was  expected  It  would  materlaUy  increase 
within  a  very  short  time,  In  consequence  of 
reaching  a  more  fovorable  part  of  the  year, 
and  of  receiving  Increased  orders  then  in 
prospect  w  pending,  for  Its  ^oducts;  that  the 
good  wlU,  though  not  as  valuable  as  former- 
ly, in  consequence  of  greater  compeUticm, 
was  yet  a  valuable  aaset,  and  it  was  to  pre- 
serve this  that  the  plaintiff  bad  assumed  and 
continued  the  op^tion  of  the  plant  N» 
question  la  made  but  that  the  first  nKortgage 
ezecnted  to  tbe  idalntiff  was  a  vaUd  me,  and 
the  second  covered  largely  tbe  same  proper- 
ty, althoogb  some  addlUcmal  property  waa 
Inknded.  An  attempt  was  made  the  re- 
spondent to  show  that  at  the  time  the  second 
mortgage  was  ocecated  the  company  was 
threataied  with  salts,  and  bad  practically 
ceaaed  to  do  bualness,  but  the  proof  Halls  to 
sustain  this  contentlcm.  It  appears  that  Hall 
Intimated  to  tbe  jilalntttit  at  tbe  time  be  ap- 
plied for  the  extension,  that  he  was  h^ag 
pressed  stHoewhat  by  other  creditors,  bat  that 
be  could  get  an  extension  of  all  the  com- 
pany's Indebtedness  then  doe.  etc.,  providing 
the  plaintiff  woald  «exteod  tbe  time  of  jiay- 
ment  of  bis  mortgage.  This  was  dmie  aa 
stated,  and  the  company  thereafter  carried 
on  its  business,  apparently  in  a  satisfactory 
manner  to  all  petaona  interested,  until  the 
time  Its  president  left  as  afbresald,  wblcb 
naturally  precipitated  actlcm  on  the  part  of 
the  creditors.  The  proofs  do  not  disclose 
that,  at  the  time  thia  second  mortgage  was 
executed,  there  was  anything  snbatantiaUy 
wrong  with  tbe  affairs  of  tbe  company.  That 
It  then  owed  more  than  the  value  at  Its  prop> 

Digitized  by  Google 


286 


PAaFIO  BEPORTEEtVoL.  37. 


(Wash. 


crty,  aside  from  Its  good  will,  would  not  nec- 
essarily prevent  Its  contlaulng  business,  and 
the  business  may  have  previously  been  a  very 
paying  one,  notwithstanding  this.  Dividends 
may  have  beMi  declared.  And  It  was  for 
the  respondent  to  show  such  a  state  of  af- 
fairs as  would  avoid  the  mortage,  even  If  It 
be  conceded  that  If  Its  business  had  been  a 
losing  one  this  would  have  been  sufficient  to 
avoid  the  mortgage.  That  fact,  standing 
alone,  however,  clearly  would  not  be  suffi- 
cient for  this  purpose.  It  seems  that  Hall, 
during  the  time  he  conducted  the  affairs  of 
the  company,  had  established  a  good  local 
reputation  as  a  competent  and  trustworthy 
hufiiness  man.  His  sudden  abandonment  of 
the  management  of  the  business  could  not 
have  been  foi-psecn.  And  we  think  the  plain- 
tiff was  justified  in  assuming,  from  the  ap- 
parent condition  of  the  affairs  of  the  corpora- 
tion, that  It  was  able  and  intended  to  con- 
tinue Its  business;  and  we  arc  strongly  in- 
dined  to  believe,  from  the  proofs,  that  all 
the  parties  acted  in  good  faith  at  the  time 
the  mortgage  was  given,  and.  If  It  was  valid 
then,  no  subsequent  developments  or  happen- 
ings would  Invalidate  It.  Its  validity  could 
in  no  wise  depend  upon  what  would  hoppon 
In  the  future,  relating  to  the  company's  busi- 
ness or  management  There  was  no  attempt, 
in  the  case  of  Thompson  v.  Lumber  Co.,  to 
lay  down  a  rule  that  a  corporation  conduct- 
ing a  profitable  business  should  be  adjudged 
Insolvent  simply  because,  at  some  particular 
time,  its  assets  did  not  equal  the  amount  of 
Its  liabilities.  What  was  said  in  that  case 
was  confined  to  corporations  having  prac- 
tically stopped  business,  or  reached  a  point 
where  the  corporate  business  could  no  longer 
be  successfully  prosecuted.  The  facts  pre- 
sented hwe  are  so  essentially  different  from 
the  facts  before  tiie  court  lu  that  case  that 
the  rule  there  laid  down  does  not  apply. 
The  judgment  in  this  case  is  reversed  and 
the  c;iuse  remanded,  with  Instructions  to  en- 
ter a  decree  In  favor  of  the  plaintiff. 

Pl.NBAR,  C.  J.,  and  IIOYT,  ANDERS, 
and  STILES,  JJ.,  concur. 


CHAPPELL  V.  WOODS  et  al. 

(Supreme  Cuurt  of  Washington.   June  11, 1894.) 

Abhchpsit— Dbhamo— When  Nkcessart. 

No  demand  is  neoeasary  for  money  due 
on  a  contract  for  boftriliiiK  men,  where  defenil- 
anta  iint  only  had  notice  of  plaintiff^B  claim,  Imt 
ignored  it,  by  utterly  refusing  to  make  settle- 
ment, though  frequently  requested  to  do  bo. 

Appeal  from  superior  court,  Douglas  coun- 
ty; Wallace  Mount,  Judge. 

Action  by  W.  H,  Chappell  against  Frank 
A^'oods  and  George  Woods,  partners,  to  re- 
cover a  balance  alleged  to  bo  due  for  board- 
ing meu  for  defendants.  From  a  Judgment 
for  plaintiff,  dcfeudonts  appcaL  Affirmed. 


Klnnalrd  &  Happy  and  Pendci^sst  &  Mal- 
loy,  for  appellants.   W.  J.  Gantm,  tar  xe- 

spondeut 

ANDERS,  J.  Some  time  In  October.  1892. 
the  appellants,  who  were  operating  a  saw- 
mill In  Okanogan  county,  employed  the  re- 
spondent to  board  tb^  employ^  dnrine  the 
succeeding  winter,  and  agreed  to  pay  him 
therefor  the  sum  of  five  dollars  per  week  per 
man.  It  was  also  agreed  between  the  par- 
ties that  the  appellants  would  erect  a  board- 
ing house  for  the  use  of  the  respondent,  and 
furnish  the  groceries  and  meat  used  In 
boarding  the  mill  hands,  and  that  the  price 
of  the  provisions  so  furnished  should  be  de- 
ducted from  the  amount  dae  for  board,  and 
that  they  should  furnish  the  respondent  with 
a  list  of  the  men  they  wished  to  have  board- 
ed at  the  beginning  of  each  month,  or  at 
least  monthly.  Pursuant  to  this  agreement 
the  respondent  commenced  boarding  appel- 
lants' employ^  In  Jvovember,  1892,  and  con- 
tiuued  to  board  them  until  some  time  lu 
April,  1803.  Appellants  furnished  the  sup- 
plies according  to  their  agreement,  and  char- 
ged the  value  thereof  to  the  respondent,  and 
also,  as  It  appears  from  the  testimony,  paid 
the  respondent  some  f200  In  money.  After 
the  resiiondont  ceased  to  board  appellants* 
laborers,  a  disagreement  arose  between  him 
and  the  apiK'llants  as  to  the  state  of  the  ac- 
count between  them.  The  appellants  claim- 
ed that  they  hatl  paid  the  resiwndent  In  full 
for  all  board  furnished  by  him.  The  latter 
denied  that  he  had  been  so  paid,  and 
brought  this  action  to  recover  the  balance  al- 
leged to  be  due.  A  trial  was  had  by  a  jury, 
and  at  the  close  of  plaintifTs  testimony  the 
defendants  moved  for  a  nonsuit,  which  motion 
tiie  court  denied,  and  the  defendants  except- 
ed. A  verdict  was  rettimed  for  the  plaintiff, 
upon  which,  after  a  motion  for  a  new  trial 
had  boeu  made  and  denied,  judgment  was 
duly  entered. 

The  only  alleged  error  relied  on  by  the  ap- 
pellants for  a  reversal  of  the  Judgment  re- 
lates to  the  ruling  of  the  cotu-t  upon  the  mo- 
tion for  a  nonsuit.  The  appellants  contend 
that  a  demand  for  payment  was  necessary 
before  bringing  the  action,  and  that  no  such 
demand  was  proved.  If  we  were  to  conceili; 
that  this  is  a  case  In  which  a  demand  was 
necessary,  we  think  the  necessity  for  it  was 
obviated  by  the  appellants*  unequivocal  de- 
nial of  the  claim  of  the  respondent.  But  we 
are  of  the  opinion  that  no  formal  demand 
was  necessary  In  order  to  fix  the  liability  of 
the  defendants.  "The  only  legitimate  ob- 
ject of  a  demand  Is  to  enable  the  party  to 
perform  his  contract  or  discharge  his  llabll- 
Itj-,  agreeably  to  the  nature  of  It.  without  a 
suit  at  law."  Heard  v.  I^idge,  20  Pick.  .5.1. 
And,  tested  by  this  familiar  rule,  the  conten- 
tion of  appellants  cannot  prevail.  They  not 
only  had  notice  of  the  respondent's  claim, 
but  they  utterly  Ignored  It,  by  refasing  to 
make  any  scttlcmwit  with  him  whateTO*,  al- 
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Uioagli  frequently  requested  so  to  do.  If  tbe 
appellaots  owed  tbe  respondent  anytblng,  the 
amount  was  due  before  suit  was  commenced, 
and,  tbe  action  being  for  money  due,  no  de- 
mand was  necessary.  Otvey  t.  Jackson,  lUO 
Ind.  280,  4  N.  E.  149.  See,  also.  Railroad 
Co.  T.  Mason.  IG  N.  Y.  451.  The  authorities 
cited  by  appellants  are  not  applicable  here, 
and  therefore  do  not  support  their  position. 
Colburu  V.  Bai»tlst  Soc.  (Mich.)  2U  X.  W.  878; 
Heard  v.  IxmIje^c,  supra;  Byron  v.  Low  (N.  Y. 
App.)  10  X.  E.  4o;  Palmer  t.  Breen  (Minn,) 
24  X.  W.  .t22.    The  Judgment  is  affirmed. 

DI'XBAK,  C.  J.,  and  SCOTT  and  STILES, 
JJ.,  concur. 


LA  FBANCE  PIIIE-ENGIXE  CO.  T.  TOWN 

OF  MT.  VERXON. 
(Sai»eme  Court  of  Washington.  June  11, 1894.) 

FOBIIOX  COBPOKATIONS  —  RiGHT  TO  SO  BUSINESS 

— Cos  TH  ACTS. 

1.  "UTiere  Oea.  St.  58  l.'»24-1531,  require 
foreiim  corporatioDS  to  comply  with  certain 
reqateites  before  doing  bnsioeas  in  the  state, 

iDu  provide  that  an  ant-'iit  of  such  a  corpora- 
tion, doing  buHiness  thtrein  before  the  rwiiii- 
slXfS  arc  complied  witti,  flhall  be  guilty  of  a 
mixdemeanor,  a  p«w>n  coDtractiug  with  such  a 
eurporation  before  it  has  complied  with  the 
Ktatutory  requisites  is  entoi4>ea  to  deuy  the 
authority  of  tbe  corporntinn  to  make  the  con- 
tract, and  capacity  to  Bue  thereoD. 

2.  A  contplaiut  in  an  action  against  a  city 
OD  a  note  given  for  the  price  of  a  fire  eiiKiue, 
which  shows  that  the  contract  was  entcml  in- 
to by  the  accredited  aKeuts  of  the  city;  that 
the  note  was  iiutned  by  the  authority  of  the 
council;  that  plaintiff  Ib  tbe  owner  of  the  note; 
that  certain  paymcntii  have  been  mude  thoroon 
liv  warraiiTs  on  the  treiisury  of  thp  city;  and 
that  th«re  is  nov  due  on  the  note  a  certain  sum, 
which  hu  been  duly  presented  to  defendant's 
counrit  for  payment,  and  tbe  same  refused,— 
Btates  a  canse  of  action. 

Appeal  from  auperlor  court,  Skagit  county; 
Uenry  McBride,  Judge. 

ActiMi  by  La  France  Flre-fc^nglue  Company 
against  the  town  of  Mt.  Vernon.  There  was 
a  judgment  for  defeudant,  and  plaintiff  ap- 
pcula.  Reversed. 

Million  &  Houaer,  for  appellant  J.  Henry 
Bmltb,  for  reapondent. 

DUNBAR,  C.  J.  This  action  was  brought 
by  appellant,  a  corporation  of  New  York, 
against  respondent,  a  municipal  ciH7>oration 
of  the  fourth  chias,  to  recover  of  aud  ftom  re- 
spondeat a  balance  due  on  tbe  purchase  price 
of  a'  fire  engine  sold  and  delivered  to  re* 
^ondent  in  the  year  1800,  tbe  suit  beiug 
based  on  a  note  In  words  as  follows:  "fl,- 
250.0O.  Feb.  20, 1891.  Two  years  after  date 
we  promise  to  pay  to  tbe  order  of  I^a  France 
Fire-Engine  Co.  twelve  hundred  and  fifty  dol- 
lars, with  Interest  thereon  at  8  per  cent,  per 
annum  from  date  until  paid,  at  First  National 
Bank,  ilt  Vernon,  Wash.  The  Town  of  Mt 
Vernon,  per  H.  Clotbier,  Mayor  of  Mt.  Ver- 
mm.  Wash.  Attest:  Fred.  G.  Pickering, 
CteKfc.    [Heal]."   Xtie  d^endant  demurred  to 


the  complaint  for  the  reasons— First  that  the 
complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and,  second,  that 
tbe  plaintiff  had  no  legal  capacity  to  sue. 
The  demurrer  was  sustained  by  the  court 
upon  tbe  second  ground,  viz.  tliat  the  plain- 
tiff  bad  no  legal  capacity  to  sue.  In 
that  the  complaint  did  not  show  that  the 
appellant  had  compiled  with  the  laws  of  the 
state  requiring  foreign  coriwrations  to  hie 
certain  papers  with  the  secretary  of  state,  as 
provided  for  lu  sections  1324-1531  of  the  Gen- 
eral Statutes. 

It  is  conceded  that  appellant  baa  not  com- 
plied wltb  tbe  laws  of  this  state  requiring 
foreign  corporations  to  file  copies  of  their 
charters,  etc.,  but  appellant  contends  that 
respondent  cannot  question  Its  riglit  to  sue 
in  our  coiu^  on  contracts  made  with  it  in  ita 
corporate  name,  after  having  received  tlie 
beueflt  of  such  contracts.  It  is  a  general 
proposition,  sustained  by  the  weight  of  au- 
thority, that,  wb»e  a  statute  ImiMises  a  pen- 
alty for  failure  to  comply  with  statutory  re- 
quirements, tbe  penalty  so  provided  is  ex- 
clusive of  any  other;  at  least,  uo  other  pen- 
alty will  be  implied.  See  Mor,  I'rlv.  Corp. 
S  and  coses  cited.  Our  statute  does  not 
provide  that  the  contracts  made  by  foreign 
corporations  wlilch  do  not  comply  with  the 
provisions  of  tbe  statute  shall  t>e  void,  but 
fixes  a  special  penalty  for  such  a  violation; 
and  in  the  absence  of  a  special  declaration 
that  such  contracts  shall  be  void,  especially 
where  a  penalty  is  attached  for  the  violation, 
the  party  contracting  with  such  corporation 
will  be  estopped  from  pleading  the  want  of 
compliance  with  the  statute  by  the  foreign 
corporation.  This  rule  was  announced  by 
this  court  after  a  pi-etty  thorough  investiga- 
tion of  the  subject,  In  Foundry  Co.  v.  Au- 
gustine, 5  Wash.  67,  31  Pac.  3*J7;  and,  as  wo 
are  satistie<l  with  the  rule  anuounced  in  that 
case,  we  will  follow  It  in  this. 

It  is  cUiimed  by  the  respondent  that  It  was 
held  by  this  court  in  Iluttig  Bros.  Mauuf'g 
Co.  V.  Denny  Hotel  Co..  8  Wash.  VJS,  32  Pac. 
1073,  that  a  foreign  corporation  bad  no  right 
to  Iwgin  suit  without  first  filing  copies  of  its 
ai'tlctes  of  incorporation,  appointing  an  ageul^ 
etc.  An  investigation  of  that  case  shows  that 
this  court  simply  held  that  the  filing  of  arti- 
cles of  Incorporation  by  a  foreign  corporation, 
and  the  appointment  of  an  agent  after  tbe 
filing  of  a  lien  notice,  and  before  suit  to  fore- 
close the  same,  was  a  sutflcient  compliance 
with  tbe  law  relating  to  foreign  corporations 
doing  business  within  tbe  state.  This  possi- 
bly might  be  construed  as  an  Implication  in 
favor  of  respondent's  theory,  but  certainly  it 
did  not  go  further  than  that,  and  was  not  a 
necessary  implication,  as  tbe  circumstances 
of  that  case  show. 

It  Is  also  urged  by  respondent  that  no  au- 
thority existed  in  respondent,  or  any  of  its 
officers  in  its  behalf,  to  make  such  a  note. 
Tbe  complaint  shows  that  this  was  a  simiile 
contract  betwctni  tbe  city  of  Mt  Vei-non,  by 
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Itfl  acctedlted  agents,  and  tbe  appellant,  and 
that  the  note  was  given  as  part  purdiaae 
price  of  tbe  en^e  pnrdbased;  that  It  waa 
Issued  ander  and  by  antborlty  of  tbe  council 
of  said  city  of  Mt  Vernon;  that  the  appellant 
is  now  the  owner  and  tudder  of  said  note; 
that  certain  payments  hare  been  made,  by 
the  issuance  of  worranta  upon  the  treasury 
of  said  city,  and  tliat  tboe  Is  now  due  and 
owing  the  sum  of  fl,460,  which  said  claim 
has  been  duly  presented  to  the  defendant's 
council;  and  that  tbe  defendant,  by  and 
through  its  coundl,  have  repudiated  said  note 
and  obligation,  and  refused  to  pay  the  same. 
It  seems  to  us  that  a  plain  contract  is  stated 
by  this  complaint;  that  If  it  bad  not  been  re- 
duced to  writing,  or  had  not  been  In  the 
shape  of  a  note  which  it  is  claimed  tbe  re* 
spondent  had  no  authority  to  make,  a  good 
and  enforceable  omtract  Is,  notwithstanding, 
pleaded;  that  tlie  claim  was  presented  and 
refused;  and  that  aiq>ellant's  only  remedy 
would  be  to  sue  the  respondent,  and  obtain  a 
Judgment  This  Judgment,  of  course,  is  only 
payable  thi*ouffh  the  medium  of  a  \rarrant 
drawn  upon  the  treasury  of  the  city,  but,  if 
the  council  refused  to  allow  the  claim  when 
it  was  presented,  we  know  of  no  other  way 
by  which  tbe  city  could  be  compelled  to  issue 
the  warrant,  than  by  obtaining  a  Judgment 
in  t&vot  of  appellant  for  the  amount  which 
was  foimd  to  be  due  to  it  under  the  contract. 
For  tbe  reason,  then,  that  the  court  erred  in 
sustaining  the  demuirer  on  the  ground  that 
the  appellant  bad  no  legal  capacity  to  sue. 
and  for  the  further  reason  that  the  complaint 
stated  facts  sufficient  to  constitute  a  rnnse 
of  action,  tbe  Judgment  will  be  rerorsed  nnd 
the  cause  remanded,  with  instructions  to 
orernile  the  demurrer  to  the  complaint. 

HOYT  and  SCOTT,  JJ.,  concur. 


QUINN  v.  PAKKB  &  LACY  MACHINERY 


(Supreme  Court  of  Washinfiton.  June  11, 1804.) 
Co3rTBA.CT— RxsctraioN— BTinsKCB— SorrioiBNOT 

— KBPLBVIK — IS8THLCTIOXS. 

1.  Where  a  written  contract  is  immediately 
followed  by  acts  of  the  imrtiiis  entirely  consistent 
with  its  tern-.s,  and  it  ia  iH'miittt!il  to  remain  in- 
tact in  the  hands  of  the  party  to  whom  it  la 
delivered  at  the  time  of  its  execution,  it  re- 
•quirea  clear  and  coavincinK  jiroof  to  show  that 
in  fact  such  contract  was  laid  aside,  and  on  the 
same  day  a  new,  oral  contract,  as  to  the  same 
matter,  was  entered  into  and  execnted. 

2.  Where,  in  an  action  by  an  assignee  to 
recover  certain  machinery  talcen  by  defendant, 
the  question  is  whether  a  written  conditional 
sale  contract  between  defendant  and  plainHfTs 
assigitors  was  rescinded  on  the  day  it  was  mode, 
and  an  oral  confact  of  absolute  sale  sulwti- 
tutod  therefor,  and  whether  such  machinery 
wna  delivered  under  the  latter  agreement,  as 
'Claimed  by  plaintiff,  and  the  only  evidence  of 
TeaoiBsion  of  the  written  contract  is  the  bare  as- 
sertion of  one  of  the  assi^iiors  ttitit  the  ma- 
chinery was  not  delivered  under  it,  a  judgment 
for  plaintiff  cannot  be  luatained. 


8.  In  sadt  case  It  Is  error  to  refuse  to 
charge  that,  before  plaintiff  can  show  that  the 
assignors  entered  into  an  agreement  subse- 
quent to  the  lease  offered  In  evidence,  the  Jnry 
must  And  from  the  eridenee,  to  their  satlmc- 
tlon,  that  the  parties  to  the  lease  issdndad  it. 
Dunbar,  C.  X,  dissenting. 

Appeal  from  superior  cenrt,  Spokane  ccfan- 
ty;  Norman  Buck,  Judge. 

Action  by  Barney  Qninn,  assignee  tar  bme* 
fit  of  creditors  of  Humphry  A  Hamilton, 
against  the  Parke  ft  Lacy  Machinery  Com- 
pany, a  corporation,  to  recorer  possession  of 
certain  machinery,  and  damages  tor  its 
wrongful  detention.  From  a  judgment  en- 
tered on  a  venUct  of  a  Jury  In  ftiTor  of  plaln- 
tlfr,  defendant  ai^ieals.  Bemsed. 

Fenton  &  Henley,  for  appellant  W.  M. 
Ridpatb  and  Feighan,  Wells  ft  Herman,  for 
respondent 

STILES,  J.  Tbe  complaint  alleged  that 
plaintiff  was  the  own^  of  certain  machin- 
ery, which  the  defendant  bad  wrwgfally 
taken  from  his  possession,  and  ivayed  tJie 
return  of  the  iM^>perty,  or  its  value,  and  dam* 
ages  for  Its  detention.  The  answer  opened 
with  the  general  denial,  and  continued  by 
stating,  as  an  afflrmatlre  defense,  that  the 
machinery  had  been  delivered  to  a  firm 
(Humphrey  ft  Hamilton)  June  30,  1800,  un- 
der a  conditional  sale  agreement  in  the  form 
of  a  lease,  under  the  terms  of  which,  upon 
the  happening  of  certain  contlngendes,  tbe 
seller  was  authorized  to  retake  it,  forfeiting 
all  payments.  The  contract  will  be  found 
In  the  report  of  this  case  upon  tbe  former 
appeaL  Qulnn  v.  Machinery  Co.,  5  Wash. 
2TG,  81  Pac.  866.  It  was  further  aUeged  that 
the  contingencies  mentioned  had  happened, 
and  that  tbe  defendant  had  thereupon,  and 
in  accordance  with  Its  right  tmder  the  con- 
tract, retaken  the  possession.  Tbe  agree- 
ment was  set  out  In  full  In  the  pleading. 
The  plaintiff  replied  by  a  general  denial  of 
each  and  every  allegation  contained  in  tbe 
answer,  but  forthwith  also  set  up  a  reacla- 
ston  and  abrogation  of  the  contract  set  out 
in  the  answer  by  a  snbseqaent  agreement 
made  on  tbe  same  day.  Other  aUegatlou  of 
the  reply  showed  a  new  agreement,  also  up- 
on Jime  30th,  tfx  a  present,  absolute  aale, 
with  payment  to  be  made  in  a  qiedfied  wi^, 
which  payment  was  made  as  agreed.  The 
execution  of  the  conditl(mal  sale  contract 
being  admitted  by  the  reply,  the  issues  la 
the  case  were  very  simple.  The  prelimi- 
nary quMtlon  as  to  the  right  of  pl&lntiff  to 
the  possession  of  the  ivoperly,  aa  asalgnee 
of  Hamilton,  b^g  disposed  of,  the  Tltal 
question  was  whether  or  not  the  conditional 
sale  contract  had  been  rescinded  and  abro- 
gated, as  plaintiff  claimed,  and  whether  the 
machinery  was  delivered  under  a  subsequmt 
Independent  arrangement,  amounting  to  an 
ordinary  sale  of  chattels  without  conditions. 

When  a  formal  writtm  contract  is  oitervd 
Into  between  two  parties^  oov$0ng  the  polnta 
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of  tbeir  agreement  about  a  tranaactkw,  and 
it  te  Immedlat^'  followed  by  acts  entirely 
consistent  with  the  terms  of  the  wrltinfr,  and 
the  writing  1b  permitted  to  remain  intact  in 
the  liands  of  the  party  to  whom  it  wm  de- 
livered at  the  time  of  its  execution,  it  ought 
to  require  rery  clear  and  cor.Tlnclnfr  proof  to 
show  that  In  fact  the  written  contract  wai 
laid  aside,  and  upon  the  same  day  a  new,  oral 
contract,  about  the  same  subject-matter,  was 
entered  Into  and  executed.  And  the  rules  of 
law  ore  exactly  bi  accordance  with  this  propo- 
sition, for  while  it  Is  not  denied  by  the  authori- 
ties that  the  most  solemn  executory  written 
agreement  may  be  rescinded  by  a  subsequent 
unwritten  <me,  It  is  as  well  settled  that  noth- 
ing short  of  clear,  positive,  and  conrindng 
proof  win  suffice  to  establish  the  fact  of  such 
rescission,  against  a  party  who  deides  It,  and 
seeks  to  sustain  the  integrity  of  the  writing. 
Wat.  Spec.  Purf.  |  380;  Falls  t.  Garpentor, 
28  Am.  Dec.  ESGS;  Lauer  Lee,  42  I'a.  St. 
105;  Chouteau  t.  Iron  Worlts,  83  iSo.  78; 
Dick  T.  Irehind.  130  Pa.  St.  209.  18  AtL  735. 
Sow,  In  this  case,  not  one  word  was  said  by 
Hamilton  (the  only  witness  for  plaintiff  tin 
the  point  that  the  machinery  was  sold  out> 
ri;;ht)  to  the  eftect  that  any  rradsslon  was 
ever  agreed  uprai,  or  eron  suggested.  He  tes- 
tified that  after  negotiating  with  Hendrie,  ap- 
pellant's agent,  "he  drew  up  a  document,  and 
It  was  in  the  form  of  a  lease,  and  he  told  us 
if  this  man  Fabyan,  who  was  agent  of  the 
St  Paul  &  l^uioma  Lumber  Company,  would 
sign  with  us,  we  could  bare  the  machinery." 
They  brought  Pabyau  In,  and  procured  blm 
to  accept  an  order  drawn  by  Humphrey  & 
Hamilton  on  the  St.  Panl  &  Tacoma  Lumber 
Company,  In  these  words:  "Pleflse  pay  to 
Parke  &  Lacy  Madilnery  Company  one- 
half  of  the  amount  of  our  lonibur  bill 
against  you,  as  It  Is  d^rered,  and  as  the 
payments  are  made  or  to  be  made  by  you 
to  us  as  per  agreement;  said  payments  by 
you  not  to  amount  to  over  the  sum  of  fifteen 
hundred  dollars,  and  the  time  of  said  pay- 
ments to  be  within  the  term  of  sixty  days." 
The  witness  had  no  definite  idea  of  the  trans- 
action, tor  he  Insisted  that  the  contract  of 
sale  was  In  writing,  and  that  the  foreffoing 
wder  was  the  written  contract.  He  further 
stated  that  the  doUrery  of  the  machinery  was 
under  this  contract  only.  The  price  of  the 
machinery  was  $1,447,  of  which  $747  was 
due  July  30,  and  9700,  with  Interest,  Decem- 
ber 1.  1890.  This  was  the  substance  of  all 
that  the  witness  testified.  The  theory-  of  the 
plaintiff  was  that  because  the  order  was  for 
f  1,500,  due  within  60  days,  this  transaction 
was  inconsistent  with  the  terms  of  the  con- 
ditional sale  cxKitract,  which  called  for  only 
$1,447  at  80  days  and  5  months.  But  It  was 
clearly  developed  that  the  basis  of  the  order 
was  a  contract  for  Inmber  which  Humphrey 
A  Hamilton  had  with  the  St.  Paul  &  Tacoma 
Lumber  Company,  under  which  the  former 
might  furnish  more  or  less  lumber,  and  mlj^t 
earn  more  or  leas  than  the  sum  ordexed  paid. 
v^7P.no.4— 19 


The  wder  was  not  accepted  aa  payinettt  and 
It  turned  out  that  no  more  than  91,000  waa 
realized  from  1^  because  no  more  than  that 
was  earned,  and  by  the  time  this  amount 
wna  reaUsed  Ihe  firm  had  Incurred  a  d^t  oa 
o|>en  account  to  the  appellant  in  the  sum  of 
9888.00,  Which  Hum^rey  directed  to  be  paid 
out  of  the  91,000;  leaving  but  9oas.l0  to  be 
applied  on  Uie  maehlnoy,— less  than  the  first 
payment,  and  not  receiTedunUlsereral  months 
after  It  was  doe.  Of  oonrso,  the  appellant  was 
at  liberty  to  take  such  an  order  without  therAy 
gMag  up  the  oondltiimal  feature  of  its  con- 
tract, tor  Hum  was  no  inconsistency  in  that, 
and  the  court  so  charged.  But,  with  this 
matter  the  order  out  of  the  case,  tha-e  was 
nothing  whatever  to  auBtoin  the  aUegatkms 
of  the  msAj  concerning  a  resclssicm  and  new 
contract  but  the  assertion  of  Hamilton  that 
Oie  machlnoT  was  not  delivered  under  the 
Writtoi  agreement,  and  that  was  not  evidence 
ot  ai^lhiBg.  Hie  contract  had  beoi  executed 
and  delivered,  and  delivery  of  the  machlnor 
was  an  act  ccmtemplated  by  it,  and  not  In- 
consistent with  It.  No  agreement  to  rescind 
was  shown,  and  no  other  contract  of  sale  was 
Hmvea  to  have  been  agreed  upon.  Tlieref ore, 
the  inesumption  remained  that  the  delivery 
occurred  as  provided  for  In  the  writing. 

A  p<rtnt  Is  made  that  Hamlltmi's  testimony 
was  to  the  effect  that  there  was  a  refusal  on 
the  part  of  appellant's  agent  to  deliver  the 
machinery,  notwithstanding  the  contract,  un- 
less Fabyan  would  sign  it  witii  Humphrey  & 
Hamilton.  But  the  words  quoted  above' (and 
they  contain  all  that  was  testified)  do  not 
liear  such  an  Intapretation,  for  thc^  do  not 
show  a  refusal,  but  a  willingness;  and  the 
phrase,  "sign  with  us,"  must  have  referred 
only  to  some  kind  of  security  which  Fabyan 
furnished  by  accepting  the  order. 

The  proof  as  to  payment  fell  short  of  the 
price  by  several  hundred  doUars,  even  con- 
ceding that  the  full  amount  rect-Ived  upon 
the  order  ought  to  have  been  credited  upon 
the  contract  If  the  assignee  paid  anything 
to  appellant  which  was  Intended  to  apply 
upon  the  purchase  price  of  the  machinery,  it 
could  only  have  been  upon  the  theory  that 
appellant  had  some  sort  of  a  Hen  upon  It; 
for  If  the  Indebtedness  of  Hamilton  to  apjiel- 
lant,  shown  by  his  inventory,  was  general 
merely,  his  assignee  would  have  no  authority 
to  pay  out  money  to  a  creditor,  except  by 
way  of  dividend  under  order  of  the  court 

The  court  refused  the  following  charge: 
"Before  the  idalntiff  can  show  that  the  firm 
of  Humphrey  &  Hamilton  entered  Into  an 
agreement  subsequent  to  the  lease  offered  in 
evidence,  you  most  find  from  the  evidence, 
to  your  satisfaction,  that  the  parties  to  this 
lease  rescinded  or  abrogated  It."  This  was 
a  proper  charge,  and  it  mlgbthave  been  made 
much  stronger.  Chouteau  t.  Iron  Works,  83 
Mo.  78. 

We  have  had  occasion  several  times  to  re* 
view  cases  where  parties  had  ratted  into  the 
moat  formal  cratracts,  aa  hoe;  but,  when  It 
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came  to  pertormance,  one  paxty  sontfht,  by 
his  BfAf  tesUmoDy,  to  sbow  some  new  and 
material  agreement,  apparently  relying  upon 
the  clianceB  he  might  have  with  a  jury, 
which  is  often  compelled  to  balance  purely 
contradictory  statements  of  witnesses,  and 
decide  according  to  a  mere  preponderance. 
But,  in  the  face  of  an  acknowledged  contract, 
it  would  not  be  fair  or  safe  that  the  mere 
unsuppcH'ted  statement  of  a  party  should  pre- 
vail, and  establish  a  resdssslon.  If  it  were 
otherwise,  there  could  be  no  reliance  In  writ- 
ings at  all.  Every  one  who  has  made  a  con- 
tract in  writing  has  it  in  his  own  hands,  If 
tbere  is  a  mutual  abandonment  of  tt,  to  cause 
its  destructl<m,  as  far  as  he  is  concerned; 
and  If  he  omlta  such  a  common-sense  precau- 
tion he  most  bear  the  burden  of  making  out 
a  cleai-  and  convincing  case  of  actual  resda- 
sion,  by  reasonable  corroboratire  proof, 
when  he  seeeks  to  avoid  what  his  own  hand 
has  written.  Judgment  reversed,  and  cause 
remanded  for  another  triaL 

SCOTT,  ANDERS,  and  HOYT,  JJ.,  concur. 

DUNBAR.  C.  J.  (dissenting).  I  think  there 
was  sufficient  testimony  to  warrant  tbe  jury 
In  finding  that  tbe  machinery  was  delivered 
under  the  new  contract,  and  I  therefiure  dis- 
sent. 


MERCHANTS*  NAT.  BANK  OF  TACOMA 

T.  PEET  et  al. 
(Supreme  Court  of  Washington.  June  26, 1884.) 
Trial  bt  Godbt— Receptioi;  op  Ihhatiiujx  Eti- 

1>ESCE. 

Where.  In  an  action  against  a  firm  on 
a  note  sigoed  by  one  partner,  the  court  tried 
the  case  without  a  jury,  and  found  that  such 
partner  had  no  authority  to  sign  the  note,  but 
also  foDQd  that  the  other  partner  afterwards 
ratified  the  siKnature,  error  in  admitting  evi- 
dence as  to  the  former's  aathority  to  sign  tbe 
note  is  immaterial. 

Appeal  from  superlcv  conrt,  Fierce  coun- 
ty; W.  H.  Pritchard,  Judge. 

Action  by  the  Merchants*  National  Bank  of 
Tacoma  against  Fred  T.  Peet  and  Morton 
Bamsdell,  executor  of  Howard  R.  Goodwin. 
From  a  judgment  for  plaintiff,  defendant 
Bamsdell  appeals.  Affirmed. 

Ben  Sheeka,  for  appellant    Doollttle  & 

Fogg,  for  respondent 

SCOTT,  J.  This  action  was  brought  by  re- 
spondent against  Peet  &  Goodwin  to  recov- 
er on  a  promissory  note.  Judgment  was 
taken  by  default  against  Peet.  Pending  the 
action,  Goodwin  died,  and  the  action  was  re- 
vived against  Ramsdell  (Goodwin's  execu- 
tor), who  appeals.  Peet  &  Goodwin  were 
partners,  as  attorneys  at  law,  and  were  also 
engaged  In  the  loan  business.  The  note  was 
executed  by  Peet.  Over  tbe  objections  of  ap- 
pellant, Peet  was  permitted  to  give  evidence 
tmding  to  show  that  he  had  GoodwiB's  per- 


mission to  sign  the  firm  name  to  the  note, 
and  that  the  mon^  otitained  on  the  note 
went  to  pay  a  note  given  by  himself  for  land 
bought  of  Goodwin.  Other  objections  were 
raised  as  to  the  testimony  of  one  Ople,  re- 
lating to  a  deposit  slip  which  was  In  the 
handwriting  of  a  third  person,— there  lieing 
nothing  to  show  that  Goodwin  had  anything 
to  do  with  It,— and  also  the  testimony  of  the 
witness  Thompson,  as  to  the  custom  of  the 
bank,  was  objected  to;  and  these  matters 
are  alleged  as  errors  upon  this  appeal. 

The  respondent  first  contends  that,  conced- 
ing such  testimony  was  erroneously  admit- 
ted, it  in  no  wise  tended  to  prejudice  appel- 
lant's case,  and  we  think  the  point  is  well 
taken.  The  case  was  tried  by  the  court  with- 
out a  Jury,  and  findings  of  fact  were  made. 
Peet's  testimony  was  immaterial,  l>ecause 
the  court  found  that  he  had  no  authority  to 
execute  the  note  in  question.  But  the  court 
also  found  from  other  testimony,  which  was 
not  objected  to,  that  Goodwin  Iiad  ratified 
the  giving  of  said  note  on  several  different 
occasions;  and  the  testimony  of  Ople  and 
Thomiffion,  complained  of,  was  in  no  wise 
material  to  the  Issue.  Affirmed. 

DUNBAR,  C.  J.,  and  HOYT,  STILES,  a'ld 
ANDERS,  JJ.,  concur. 


STATE  T.  SMITH. 
(Supreme  Court  of  Washington.  June  26, 1S&4.) 
Larcbst— pROcuRisro  Propsrtt  bt  Pbacdci-est 

PSRaONATIOK. 

A  sewin;;  machine  is  a  subject  for  lar- 
ceny, within  2  Hill's  Code,  p.  665,  providing;  that 
every  person  who  shall  fraudulently  persouati' 
another,  and.  in  such  assumed  character,  rt*- 
ceive  any  money,  "or  other  property  whatever," 
intended  to  be  delivered  to  the  party  so  per- 
Houated,  with  the  inteut  to  convert  tbe  same  to 
his  own  use,  shall  be  guilty  of  larceny. 

Appeal  from  superior  court,  King  county: 
T.  J.  Humes,  Judge. 

An  information  was  filed  against  E.  P. 
Smith,  charging  him  with  aiding  in  the  con- 
cealment of  stolen  property,  knowing  the 
same  to  liave  been  stolen;  and  from  an  order 
sustaining  a  motion  to  quash  the  Information 
the  state  appeals.  Reversed. 

John  F.  MlUer,  Pros.  Atty.,  and  DanUa  W. 
Bass,  Deputy  Pros.  Atty.,  for  the  Stat& 

ANDERS,  J.  The  prosecuting  attorney  of 
King  county  filed  an  Information  In  the  su- 
perior court  of  said  county,  charging  the  re- 
spondent with  the  crime  of  aiding  in  the  con- 
cealment of  stoltn  property,  knowing  the 
same  to  have  been  stolen.  A  motion  was 
filed  to  quash  the  Information  on  the  grounds 
—"First  that  said  Informatltm  does  not  state 
the  particular  clrcnmstiraoes  necessary  to 
constitute  the  crime  of  larceny;  second,  that 
tbe  Slime  is  not  sworn  to;  third,  that  tbe 
said  defendant  has  never  had  a  pr^mlnary 
examination  befbre  a  eamtsdp^  mogtetrate. 
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bi  9»  far  as  tile  crime  alleged  ayalilst  tita 
la  concomed."  Said  motion  was  sustained, 
and  tbe  defendant  was.  by  ord^  of  the  court, 
discharged  from  castody,  whereupon  the 
oounsd  for  the  state  appealed.  The  respond* 
eat  has  neither  filed  a  brief  nor  entered  an 
appearance  In  this  cause  in  this  com-t.  The 
record  does  not  dlscloee  the  precise  grotmd 
upon  which  the  court  set  aside  the  Informa- 
tion, but  It  Is  asserted  In  the  brief  of  coun- 
sel for  the  state  that  the  motion  was  sue* 
talned  on  the  ground  that  a  sewing  madilne 
coold  not  he  a  subject  cl  larceny,  und^  sec- 
tion 53  of  the  Penal  Oode;  and  as  it  plainly 
appears  that  the  information  was  verified, 
and  does  not  appear  that  the  defendant  waa 
not  charged  with  a  crime,  and  examined  be- 
fore a  committing  magistrate,  we  most  pre- 
sume that  the  ground  alleged  was  that  upon 
whUdk  the  action  of  the  court  was  based. 
Section  53.  Pen.  Code  (2  Hill's  Code,  p.  665), 
prorides  tliat  every  person  who  shall  falsely 
represent  or  personate  anotlier,  and  in  such 
assumed  character  shall  recetve  any  mraiey, 
or  other  property  whatever.  Intended  to  be 
d^vered  to  the  party  so  personated,  with 
the  intoit  to  conrert  the  same  to  his  own 
use,  shall  be  deemed  guilty  of  larceny.  That 
the  words,  '"or  other  property  whatever," 
used  In  this  statute  include  within  their 
meaning  a  sewing  machine,  seems  too  plain 
for  argument  In  construing  penal  statutes, 
as  well  as  others,  the  primary  rule  Is  that 
the  Intent  of  the  legislature  is  to  be  ascer- 
tained by  giving  the  words  of  the  statute 
their  plain  and  ordinary  meaning.  It  was 
manifestly  the  object  and  Intention  of  the 
lawmabras  to  make  it  a  crime  tot  any  per- 
son, by  assuming  to  be  another.  U>  get  poe- 
seasion  of  any  artlde  or  thing  of  value  what- 
ever, with  Intent  to  c<mvert  the  same  to  his 
own  twe^  and  the  language  used  is  snseeptlblft 
of  no  other  Interpretation.  The  Judgment  is 
reversed. 

DUNBAR,  a  J.,  and  STZLBS,  WYT,  and 
SOOTT,  J  concnr. 


(t  Wmoli.  U7) 

STATB  ex  rd.  THOMPSON  v.  PRINOB, 
Sheriff. 

(Sapreme  Ooort  of  Washington.  June  0, 1894.) 

BhSBIFF'S  PbKB— COMMI88IOIT  OB  Balbs. 
When  the  Judgment  creditor  bfda  in  the 
propesiT  for  the  amount  of  bis  Judgment  with 
int^est  and  costs,  the  sheriff  is  not  entitled  to 
a  percentage  u  on  "moneys  actually  made  and 
paid"  to  him  on  execntion  (Sess.  Laws  1893,  p. 
4:!3).'as  2  Oode,  |  507.  reqolring  the  soccessfiil 
bidder  to  forthwlthpay  the  mourar  bid  to  the  offi- 
cer, would  Dot  autborise  the  omcer  to  demand 
the  money  in  such  a  case,  and  the  percentage 
la  Intended  as  pay  for  the  actual  handling  of 
the  money.  Dunbar,  C.  J.,  and  Anders,  J,, 
dissenting. 

Appeal   from   superior   court,  Thurston 
county;  U.  J.  Oordon,  Judge. 
.  Mandamust  on  the  relation  of  Susan  L. 
ThompflO^  toi  Ow  8.  Pirlnc^  m  sberlff  aC 


'  Thnraton  county,  to  make  return  to  an  order 
of  sale.  Writ  made  peremptotT,  and  defend- 
ant appeals.  Affirmed. 

MUo  A.  Boot,  tor  appellant  Burke^  Shep- 
ard  ft  Woods,  for  respondent 

BOOTT,  J,  fnils  Is  a  proceeding  In  man- 
damus tmmght  b7  the  rdator  agaliut  the 
■herlff  of  Tliinrston  county  to  compel  him 
to  mate  return  to  an  order  of  sale  under 
foreclosure  of  mortgage,  without  payment 
to  him  of  commission  upon  the  amount  of 
Hut  bid,  tile  proper^  having  been  bought  in 
b7  the  plaintiff.  Hie  original  actitm  la  the 
ordinary  one  upon  a  promissory  note  ftw  $B0,- 
000,  with  Interest,  and  for  the  foreclosure 
of  a  real-estate  mortgage  given  to  secure  It 
Susan  Thompson,  the  relator  In  this  pro- 
ceeding, is  the  plaintiff,  and  the  Cherry  Hill 
Goal  Company  the  defendant  A  judgment 
and  decree  of  foreclosure  were  rendered  in 
the  plaintiff's  favw  by  the  superior  court 
of  Thurston  county  on  January  29,  1894,  for 
^,486,  on  which  an  order  of  sale  was  Issued 
to  the  sheriff,  who  adwtlsed  the  property 
for  sale  In  the  usual  manner.  The  sale  took 
place  April  7th,  and  the  property  was  bid 
In  by  the  plaintiff  for  the  amount  of  her 
judgment  with  Interest  and  costs.  The 
amount  of  the  bid  was  not  paid  to  the  sher- 
iff, bat  his  Btatutwy  fees  tor  advertising, 
posting  notices,  conducting  Uie  sale,  etc., 
amounting  to  984  and  over,  were  paid.  The 
sheriff  demanded,  In  addition  to  these,  that' 
the  plaintiff  pay  him  9832.10,  as  the  statutory 
percentage  upon  the  amount  of  the  plaintiff's 
bid,  and  refused  to  make  return  of  the  or- 
der  of  sale,  or  to  give  the  plaintiff  a  certifi- 
cate of  sale,  until  this  percentage  was  paid. 
The  plaintiff  demanded  that  her  Judgment 
be  ai^Ued  in  payment  of  bw  bid,  according 
to  a  direction  contained  In  the  decree  and 
the  order  of  sale,  and  tendered  to  the  sheriff 
a  receipt  for  the  amount  of  her  judgment, 
to  be  filed  with  the  sheriffs  return.  She  al- 
so demanded  that  the  sheriff  issue  her  a  cer- 
tificate of  sale,  which  he  refused  to  do  un- 
til bis  commission  of  $682.10  was  paid.  An 
altomtlve  writ  of  mandate  was  then  sued 
out  by  the  plaintiff,  requiring  the  sheriff  to 
make  his  return  to  the  order  of  sale,  and 
Issue  a  certificate  of  sale  to  the  plaintiff,  or 
show  cause  why  be  did  not  A  motion  was 
made  to  quash  this  writ  and  at  the  hearing 
the  Judge  below  denied  the  motion,  and  or- 
dered that  the  writ  be  made  peremptory  and 
absolute  The  appeid  la  from  the  order  deny- 
ing the  motion  to  quash»  and  maWiig  tbe- 
wrlt  peremptory. 

The  provisions  of  the  statute  (Sess.  Iawb 
1893,  p.  423)  rating  thereto  are  as  follows: 
"Percentage  on  all  moneys  actually  made 
and  paid  to  the  aherlff  on  execution  or  order 
of  sale,  under  one  thousand  dollars,  two 
per  centum.  Percentage  on  all  sums  over 
one  thousand  dollars,  one  par  centum."  Ap- 
pellant contends,  however,  that  if  tlie  com- 
misslon  could  not  be  charged  itudec  this  sac- 
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tloD,  It  could  be  by  Ttrtne  of  section  3027, 
vol.  1,  of  the  Oode,  which  is  as  follows: 
"Each  and  every  officer  who  shall  be  called 
on  or  required  to  perform  service  for  which 
no  fees  or  compensation  are  provided  for  in 
this  chapter  sliall  bo  allowed  fees  similar 
and  equal  to  those  allowed  him  for  services 
of  the  same  kind  for  which  allowance  is 
made  herein."  The  above  provisions  of  Sesa. 
Laws  1S03  are  identical  with  those  contained 
in  another  section  (3017)  of  the  chapter  of 
which  section  3027  is  a  part,  and  also  with 
those  found  in  section  2086,  Code  18S1. 
when  the  fee  system  prevailed.  Appellant 
contends  that  a  service  was  rendered  here  by 
the  county's  officer,  for  which  no  fee  is  pro- 
vided unless  the  commission  in  question  can 
be  charged,  and,  as  the  county  pays  such  of- 
ficer his  salary,  it  is  entitled  to  be  reim- 
bursed, and  that  it  is  the  purpose  of  the 
taw  to  reimburse  it  by  fees  earned.  It  Is 
evident,  however,  that  the  case  stands  upon 
ejcactly  the  same  footing  as  If  the  fees  went 
to  the  sheriff,  as  they  did  formerly,  and  that 
the  county  is  entitled  to  no  greater  or  dif- 
ferent consideration  than  the  sheriff  would 
be.  The  question  presented  is  simply  one  of 
statutory  construction.  It  Is  apparent  the 
commission  could  not  be  charged  under  sec- 
tion 3017,  for  no  money  was  "actually  made 
and  paid  to  the  sheriff."  Counsel  for  ap- 
pellant contends  that  the  sheriff  has  a  right 
to  compel  the  actual  payment  of  the  money, 
but  we  cannot  agree  with  him.  There  is  no 
reason  why  the  money  should  be  paid  over 
under  sach  circumstances.  Such  a  require- 
ment would  serve  no  good  purpose,  and 
might  be  productive  of  serious  harm.  It 
might  not  have  been  an  easy  matter  for  the 
plaintiff  to  have  raised  nearly  $60,000  to  pay 
over  to  the  sheriff,  even  though  she  was  en- 
titled to  receive  it  back  immediately;  and  the 
failure  to  raise  it  might  have  resulted  in  a 
sale  for  a  much  less  sum,  to  the  Injury  of 
either  the  plaintiff  or  the  execution  defend 
ant,  and  perhaps.  In  a  measure,  to  both  of 
them.  She  had  this  money  invested  In  this 
property,  in  effect,  and  it  was  to  satisfy  the 
same  that  the  sale  was  decreed.  Why  should 
she  be  compelled  to  duplicate  the  amount  In 
money  for  a  mere  formality?  Section  607 
(volume  2)  of  the  Code,  which  provides  that 
"the  officer  shall  strike  off  the  land  to  the 
Ughest  bidder  who  shall  forthwith  pay  the 
money  bid  to  the  officer."  does  not  cover  such 
a  case  as  this,  for  it  Is  ndther  within  the 
reason  nor  spirit  of  the  rule.  Law  Is  tonnd* 
ed  on  reaaoD,  and  statutes  should  be  con- 
strued to  avoid  absurd  consegnmces.  What 
oonld  be  more  absurd  than  to  require  the 
plaintiff  in  tlils  case  to  ndse  this  som  of 
money,  and  pay  it  ova  one  moment,  to  re- 
cetve  It  back  the  next?  It  would  seem  like 
a  nx>st  unrearonable  requirement.  This  stat- 
ute cannot  receive  a  literal  construction  to 
include  this  case,  In  the  light  of  the  other 
sections  mentioned  which  "would  conflict 
ttaerewlth.   By  the  clause  aforesaid,  con- 


tained in  sectSott  3017.  vis.  "on  all  mMieys 
aetualfy  made  and  paid  to  the  stieriff  on 
execution  or  order  of  sale,"  the  legislature 
seems  to  have  recognized  that^  sheriff  might 
serve  executions  and  «KCUte  orders  of  sale 
so  that  the  same  mlgut  be  satisfied  and  per- 
formed without  actually  receiving  any  mon- 
ey, as  in  this  instance,  and  meant  to  ex- 
clude all  such  cases,  and  to  prohibit  htm 
from  charging  any  commission  therefor. 
This  seems  clear,  under  a  very  ordinary  rule 
of  construction.  Words  more  direct  and  cer- 
tain could  not  well  have  been  used;  and  to 
import  something  else  therein  than  that 
which  1b  so  plainly  specified  is  to  say,  prac- 
tically, that  a  statute  cannot  be  finmed  to 
cov^  a  speclflc  thing  named,  and  exclude 
others  not  mentioned.  Nor  Is  the  meaning  at 
all  doubtful  as  to  what  service  the  fee  was 
provided  for.  It  is  for  handling  the  money. 
The  use  of  the  word  "percoitage"  implies 
this  also.  It  is  contended  that  it  was  in- 
tended to  pay  for  "crying  the  sale;"  but.  If 
such  were  the  purpc^,  it  is  likely  the  legis- 
lature would  have  provided  a  specific  sum, 
for  that  service  Is  the  same  whether  the  in-op- 
erty  seUs  for  $1  or  $60,000.  On  the  other 
hand,  if  it  Is  to  pay  for  the  responsibility 
incurred  in  receiving  and  returning  the  mon- 
ey. It  is  an  apt  provision  requiring  p^'ment 
In  proportion  to  the  risk  imposed.  If  It  was 
80  intended,  section  S027  would  not  be  appli- 
cable; for.  the  money  not  liaving  been  ac- 
tually made  and  paid,  no  stf  vice  was  ren- 
dered to  which  it  could  apply.  In  any  event 
this  aeotton  was  only  intended  to  oiierate 
whore  there  is  no  provision  renting  to  the 
subject,  and  fees  are  expressly  provided  for 
serving  execntlons.  Being  of  the  opinion 
that  a  sheriff  has  no  right  to  demand  the 
money  generally  in  such  cases,  we  have  at- 
tached no  Importance  to  tlie  provision  con- 
tained In  the  decree  directing  him  to  receive 
the  plaintiff's  bid  without  the  payment  there- 
of. There  may  be  some  cases  whch  conJlict 
somewhat  with  the  foregfdng  conclusions, 
but  we  have  found  none  directly  in  point, 
and  the  weight  of  authority,  we  think,  clear- 
ly sustains  them.  Coleman  v.  Ross,  14  Or. 
349,  12  Pac.  648;  Fledeldey  T.  Diserens.  26 
Ohio  St  312;  Dawson  v.  Orafflln,  84  N.  G. 
100;  Ckn-don  v.  Maupln,  10  Mo.  352;  Fowler 
V.  Pearce,  44  Ajn.  Dec.  526;  Jacobs  v.  Tur- 
pln,  83  IlL  424. 

Appellant  claims  that  It  was  customary  to 
collect  commisatons  In  such  cases,  under  a 
like  statute,  when  the  fees  went  to  the  sher- 
iff. The  respondent  disputes  this,  and  we  are 
not  prepared  to  say  that  a  uniform  practice 
prevailed  throughout  the  territory  In  r^a- 
tion  thereto,  even  If  it  should  be  conceded 
as  of  governing  force,  if  It  was  the  universal 
custom  of  sheriffs  to  collect  commissions  in 
such  cases  under  the  forma  fee  aystetn. 
Judgment  affirmed. 

HOTT  and  STILES,  J7.,  coaenr.  DTJX- 
BAB,  a  J.,  and  AMDBBS,  J.,  dissent. 
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SnCKUSlB.  T.  GILISS. 
(So^eme  Oonrt  of  Waditiicton.  Jane  12, 1804.) 
iRTwssT— Statxd  AooouaT— BznmiON  or  Tims 

OP  PATMBltT— CONSIDERATIUK. 

1.  Where  the  debtor  tolls  the  i>erfioQ  ia 
whose  hands  an  account  has  been  i)lnc'vd  for  cnl- 
lection.  without  objectinjf  thereto,  that  he  will 
par  the  same,  it  U  a  statlnfc  of  account  be< 
tweeu  the  parties,  and  the  aucount  bears  inter- 
est from  that  date. 

2.  A  debtor  told  his  creditor  that  he  was 
onaUe  to  pay  him,  bnt  that  bi>  hail  a  contrac^t 
for  certain  worlc,  and  would  get  bia  first  esti- 
mate from  the  12th  to  the  15tli  of  the  month, 
and  that  he  would  then  pay  the  di*bt.  The  cred- 
itor agreed  to  wait.  Held,  that  it  did  not  con- 
stitute a  Talid  contract  of  ntenirton,  becaase 
the  time  was  not  certain,  ns  it  depended  on 
the  ooDtingencT  of  the  work  being  performed. 

ii.  A  promixe  to  pay  at  a  future  time  a  debt 
already  due,  and  which  draws  tnterost,  is  not 
a  consideration  for  the  extension  of  the  time  of 
payment  vhea  the  late  oi  intereet  thetetm  is 
not  changed. 

4.  Where  a  atatnte  estaUishes  the  lega)  rate 
of  Interest,  and  also  pcorides  that  any  other 
rate  can  be  collected  when  tlie  agreement  there- 
for is  in  writing,  only  the  legal  rate  can  be 
verbally  contracted  for. 

6.  Questions  not  argued  In  appellant's 
^□cipal  brief  cannot  be  considered  ou  appeal, 
thoogh  they  are  argned  In  respondent's  brief 
and  m  aK>elIant*8  reply  toief. 

Appeal  from  superior  court,  Ttaaraton  coun- 
ty; M.  J.  Gwdon,  Jndse. 

Action  try  O.  B.  Stickle  osainst  Milton 
Giles.  Then  was  a  Judgment  toe  defendant, 
and  [ilalutiff  appeals.  Affirmed. 

MUo  A.  Boot,  for  appellant  Fitch  & 
Campbell  and  Robinson  &  Linn,  for  respond- 
ent. 

HOTT,  J.  Flaintlft  brought  this  action  to 
recover  damajres  urlsln.!:  from  the  fact  that 
the  defradant  had  reported  lilm  as  being  de- 
linquent In  the  payment  of  a  certain  bill  to 
an  association  of  which  the  defendant  was 
a  member.  A  ntimber  of  questions  were 
presrated  In  the  court  below,  but  the  case 
finally  there  turned  upon  the  decision  of  the 
qnestioii  as  to  whether  or  not  at  the  time 
tlie  association  took  the  action  which  result- 
ed In  tbe  damage  complained  of  the  claim 
of  the  defendant  against  the  plaintiff  was 
due.  The  trial  court  held  that  It  was,  and 
that  for  that  reason  tbe  action  of  the  defend- 
ant was  warranted.  This  ruling  of  the  court 
waa  excepted  to  by  the  pl^ntift,  and  the  de- 
cision tbereon  Is  the  sole  ground  of  error  np- 
OQ  which  he  founds  his  right  to  a  reversal. 
There  are  some  other  questions  argued  In  the 
brief  of  the  respondent  and  in  the  reply  brief 
of  the  appellant,  btit  In  appellant's  principal 
brief  no  other  questions  are  raised,  and,  If 
the  action  of  the  court  In  reference  to  that 
quetitioa  was  correct,  the  Judgment  mnat  be 
ntflrmed.  wbatever  may  be  the  opinion  of 
this  court  aa  to  the  other  questions  passed 
upon.  This  result  must  follow  from  the  gen- 
eral rule  that  an  appellant  most  assign  the 
errors  upon  which  he  relies.  The  facts  In 
relatioii  to  the  account  which  the  defendant 


had  against  the  plaintiff  were  that  It  had 
been  due  and  unpaid  for  some  time;  that  It 
was  placed  in  tbe  hands  of  tbe  association 
of  which  the  defendant  was  a  member  for 
collection;  that  this  asHucIation  notiilod  the 
plniutlCC  that  they  had  the  elalra  for  collec- 
tion, and  of  the  amount  thereof;  that  tliei*e- 
after  plaintiff  went  to  tbo  defendant,  and 
stated  to  him  that,  owing  to  the  bard  times, 
he  could  not  make  present  payment,  but  that 
he  would  pay  him  as  soon  as  he  could,  and 
would  pay  him  interest;  that  soon  after  be 
again  went  to  the  defendant,  and  said  to 
him  that  he  had  obtained  a  contract  for  do- 
ing certain  work  for  tbe  county;  that  he 
would  get  bis  first  estimate  upon  said  work 
from  the  12th  to  the  llitb  of  Antnist,  and  that 
he  would  then  pay  him  the  bill,  with  interest 
at  the  usual  rate  of  10  per  cent;  that  de- 
fendant replied  to  this  proposition  that  it 
was  all  right;  he  would  wait  It  was  after 
this  last  conversation  that  the  action  In  ref- 
erence to  tbe  account  was  taken  by  tbe  asso- 
ciation, of  which  the  plaintiff  complains,  and 
he  contends  that  the  conversation  between 
him  and  the  defendant  was  sufficient  to 
show  a  contract  by  which  the  time  for  tho 
payment  of  the  bill  was  extended.  It  Is 
claimed  on  the  part  of  the  respondent  that 
there  was  no  contract  of  extension  for  two 
reasons:  First,  that  the  time  named  as  the 
limit  of  such  extension  was  not  sufficiently 
de&nite;  and,  second,  that  there  was  no  con- 
sideration therefor.  If  we  could  into-pret 
the  conversation  as  does  the  appellant  we 
should  agree  with  him  that  the  time  was 
sufficiently  definite;  but  we  cannot  do  so. 
As  we  understand  the  conversation,  it 
amounted  to  no  more  than  a  statement  on 
the  part  of  the  appellant  that  he  had  the 
contract  for  this  work,  and  that  In  tbe  usual 
and  ordinary  course  he  would  receive  his 
first  estimate  the  middle  of  August,  and  that 
when  he  did  so  receive  it,  and  get  his  money 
thereon,  he  would  pay  the  bill;  and,  thus 
construed,  it  did  not  name  any  time  for  the 
payment  with  such  deflniteness  as  to  war- 
rant us  In  holding  that  the  contract  was  ex- 
tended to  any  definite  time.  We  agree  with 
the  contention  of  the  appellant  that  It  is  not 
necessary  that  such  extension  should  be  to 
&  day  absolutely  definite  and  certain  if  it  Is 
to  some  time  which  the  fnttire  Is  stu-e  to 
make  certain.  If  there  had  been  an  abso- 
lute certainty  that  the  work  under  the  con- 
tract would  be  performed,  and  the  appellant 
get  his  estimate  and  his  pay  thereon  about 
the  middle  of  August  and  the  agreement 
had  been  that  It  should  be  extended  until  he 
did  so  get  his  pay.  It  wonld  probably  have 
been  sufficiently  definite.  But  from  the  very 
nature  of  the  conversation  it  Is  evident  that 
the  hapjwnlng  of  these  events  was  uncer- 
tain, and  dependent  upon  conditions  which 
might  or  might  not  result  If  for  any  rea- 
son the  work  was  not  done  to  the  satisfac- 
tion of  the  cotmty.  It  might  refuse  the  esti- 
mate; or  the  work  might  be  entlrdy  aban- 
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doned,  and  ai^  right  to  payment  therefor 
forfeited  by  the  appellant.  Counsel  for  ap- 
l>ellant  has  evidently  seen  the  force  of  these 
anggestlons,  and  has  attempted  to  construe 
the  conrcniatlon  as  establishlns  the  fact  that 
4ippellant  agreed  to  pay  the  bUl  on  the  15th 
•of  Alienist,  regardless  of  the  question  as  to 
-whether  or  not  the  events  spoken  of  should 
come  to  pass.  But  we  are  unable  to  agree 
with  his  contention  In  that  regard.  As  to 
the  question  of  consideration  for  the  contract 
of  extension.  It  Is  claimed  that  the  agreement 
to  pay  Interest  constituted  such  considera- 
tion. That  an  agreement  to  pay  Interest  on 
an  account  which  would  not  otherwise  draw 
Interest  would  constitute  such  consideration 
is  beyond  question.  It  Is  equally  clear  that 
such  an  agreement  would  constitute  no  con- 
slderation  If,  without  it,  the  account  would 
draw  the  same  rate  of  interest  Was  this 
account  of  such  a  nature,  at  the  time  this 
ccmversatlon  was  had,  that  It  would  draw 
Interest  without  any  express  promise  on  the 
part  of  the  appellant  to  pay  It?  We  think  It 
was.  Some  time  before  this  l&st  conversa- 
tion was  had,  the  appellant,  after  having  re- 
ceived notice  from  the  association  tliat  they 
held  this  account  for  collection,  and  that  It 
was  for  a  certain  definite  amount,  without 
making  any  objection  thereto,  or  In  any  wise 
questioning  Its  correctness,  agreed  generally 
that  he  would  pay  It  This,  In  our  opinion, 
was  equivalent  to  a  stating  of  the  account  as 
between  the  parties,  and  from  that  time  It 
would  draw  Interest  at  the  legal  rate.  Such 
bfdng  the  status  of  the  account  at  the  time 
the  conversation  which  Is  relied  upon  oc- 
curred, the  promise  to  pay  interest  thereon 
did  not  In  any  sense  add  to  the  bivdcn  of 
ai^ellant  nor  to  the  benefits  to  accrue  to  the 
respondent,  and  constituted  no  consideration 
for  a  promise. 

Appellant,  however,  makes  a  further  con- 
tention,—that,  since  the  legal  rate  of  Interest 
was  rcfloccd  after  this  ronversatlon  was 
had,  and  before  the  expiration  of  the  time  to 
which  It  was  claimed  tliu  account  had  been 
extended,  to  a  less  rate  tlian  10  per  cent., 
the  promise  to  pay  at  the  rate  of  10  per  cent., 
made  by  the  appellant,  did  add  to  his  bur- 
dens and  to  Uie  respondent's  benotlt,  and 
that  that  fact  was  sufficient  to  make  such 
agreement  to  pay  a  consldia'atlon  for  the 
promise.  In  our  opinion,  the  statement  by 
the  appellant  In  the  conversation  referred  to 
amounted  to  no  more  than  an  agreement  to 
pay  legal  interest  It  Is  trae,  he  says  that 
he  agreed  to  pay  Interest  at  the  rate  of  10 
t>er  cent,  but  he  also  stated  that  he  said  "at 
the  usual  rate  of  ten  per  cent.,"  and,  con- 
struing all  that  was  said  together.  It  amount- 
ed only  to  a  statement  on  his  part  that  he 
would  thereafter  pay  Intei-cst  at  the  legal 
rate.  But,  even  If  we  should  construe  his 
statement  to  amount  to  au  agreement  to  pay 
interest  at  the  rate  of  10  pi;r  ceat.  It  could 
only  liave  force  so  long  as  the  legal  rate  was 
10  per  cent    The  statute  In  force  at  the  time 


provided  the  rate  of  Interest  mon^  shonld 
draw,  and  further  provided  that  any  other 
rate  could  be  collected  when  an  ^treemrait 
thereffw  was  specified  in  writing,  and  under 
It  we  think  it  must  be  held  tiutt  fmly  the  le- 
gal rate  could  be  contracted  for  without  an 
Instrument  In  writing.  The  Judgment  must 
be  afilrmed. 

DUNBAR,  a  J.,  and  SCOTT  and  AN- 
DEBS.  JJ.f  concur. 


HANNA  et  ux.  V.  SAVAGIE  et  al. 
(Supreme  Court  of  Washington.  June  13,  IS&i.) 
Appeal  Bosd—Ijjmilits  or  Uubsties. 
An  appeal  bond,  wUch  does  not  comply 
with  the  statute  by  obligating  each  aigaer  for 
the  full  amoQDt  of  the  judgment,  does  not  bind 
the  sureties,  as  it  is  insuthcieDt  to  secure  a 
■toy,  and  is  therefore  wlthont  consideration. 
Per  Stiles  and  Anders,  33.,  dissenting. 

For  majority  opinion,  see  30  Pac.  269. 

STILES,  J.  (^asoitlng).  The  bond  con- 
strued In  this  case  was,  by  statute,  required 
to  obligate  each  signer  for  the  full  amount 
of  the  Judgment  It  was  given  to  stay  ifro- 
ceedings.  It  did  not  comply  with  the  statute, 
and  It  was,  therefore,  not  a  good  bond,  and 
did  not  secure  a  stay.  It  could  have  been 
moved  against  at  any  time,  and  we  should 
have  hdd  It  not  a  compliance  with  the  law. 
Under  these  circumstances  I  am  imable  to 
Join  In  ordering  Jud»nuent  against  the  sure- 
ties when  the  paper  tliey  signed  has  procured 
no  stay,  and  was,  therefore,  without  any  con- 
sideration. 

ANDERS,  3,  I  concur  In  the  abovew 


STATE  ex  rel.  STEARNS  v,  SMITH  et  al. 
(Supreme  Court  of  Waabiugtoo.  June  IS,  1804.) 

AqRICULTCKAL  ColLEOB  —  TkBASUKBR  op  BOA.BU 
OF  RkGKSTS— FoBFEITtRK  OF  OFFICE. 

VThore  the  treasurer  of  the  bonrd  of 
regents  of  the  njirioultnral  roller  ts  required  to 
be  a  regent  ((len.  St.  §  IMHi),  and  the  frovernor 
af^inta  a  new  board,  who  qualify  and  enter 
uitou  their  duties,  including  the  election  of  one 
of  their  numhor  as  treasurer,  and  the  former 
regents,  iuclnding  the  one  elected  treasorer  hy 
them,  cease  to  perform  any  of  the  dntiea  (u 
n-geuta,  except  that  such  treasurer  retains 
the  fniids  held  by  him  when  the  now  board  was 
appointed,  his  rights  to  the  offitie  of  treasurer 
are  forfeited,  though  his  suceesHor  was  not  le- 
gally elected,  and  is  ooly  treasorer  de  facto,  be- 
cause the  apimiutment  of  such  new  l>oard  was 
not  c>onfiruied  by  the  senate  as  required  by  law. 

Appeal  fiTtm  superior  court.  Fierce  countj*; 
W.  IL  Prltchard,  Judge. 

Action  by  the  state  of  Washington  on  rela- 
tion of  John  AV.  Steams  against  Andrew  H. 
Smith  and  others  on  the  official  bond  of  do- 
fenilaut  Smith  as  treasurra*  of  the  board  of 
regents  of  the  agricidtura]  college.  Ttom  a 
Judgmeut  for  plaintiff,  defendants  appeaL 
Affirmed.  ^  i 
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JtHm  A.  Shaddefoid,  toe  appdUunts.  Jas. 
A.  Halgfat,  Aast  Atty.  G«il,  for  zespondoit 

SG<XET,  J.  IUb  Is  an  action  on  the  official 
bond  of  the  defendant  Andrew  H.  Smith, 
Civen  as  treasurer  of  the  board  of  regents  of 
the  a^icultural  college.  The  bond  runs  to 
the  state,  as  required  by  Gen.  St  |  906.  The 
breach  assigned  is  the  failure  of  Smith  to 
turn  orer  the  funds  of  the  college  in  his  hands 
at  the  expiration  of  his  term.  John  W. 
Steams  Is  alleged  to  be  his  successor  In 
office.  Hie  cause  was  submitted  on  an 
agreed  statement  of  facts,  and  judgment  was 
rendered  against  Smith  and  his  sureties,  from 
which  tbey  have  appealed. 

The  act  providing  for  the  agricultural  col- 
lie was  passed  late  In  the  legislative  session 
of  1801,  and  approved  by  the  governor  too 
late  to  enable  him  to  submit  to  the  state  sen- 
ate for  confirmation  or  rejection  the  names 
of  the  trustees  he  intended  to  nominate,  as 
the  constitution  requires.  The  five  trustees 
of  the  college  were  named  by  him  a  few  days 
later,  and  a  commission  was  Issued  to  each 
trustee,  designating  the  term  be  was  appoint- 
ed to  hold.  Said  appointees  qualified  and  en- 
«tt«d  upon  the  performance  of  the  duties  per- 
taining to  the  oSice.  The  college  was  or- 
ganized,  a  corps  of  Instructors  was  obtained, 
and  its  work  as  an  educational  instltuticm 
was  entered  upon.  Bxtenslve  building  opera- 
tions were  carried  on,  and  others  were  pro- 
jected, and  large  sums  of  money  from  both 
the  state  and  national  government  were  re- 
ceived and  disbursed.  At  the  beginning  of 
the  next  legislative  session.  In  1893,  these  ap- 
pointments, with  many  others,  were  submit- 
ted to  the  state  senate  for  confirmation  or 
rejection.  No  final  action  was  had  until  the 
7th  of  Mart*,— two  days  before  the  adjourn- 
ment of  the  l^lslature,— when  the  somewhat 
unnaoal  action  was  taken  of  rejecting  all  of 
such  apptrintees,  with  [>eriiaps  one  or  two  ex- 
ceptlone.  In  a  l)ody,  although,  so  far  as  known, 
there  was  no  personal  objection  to  them,  with 
perhaps  a  very  few  exceptions.  It  seems 
that  the  Interval  before  adjournment  was  too 
short  to  admit  of  the  selection  and  submis- 
sion of  so  many  new  names  to  the  senate. 
Article  13,  {  1,  of  the  constitution  provides 
as  follows:  "Educational,  reformatory  and 
penal  Inatltntlons;  those  for  the  benefit  of 
blind,  deaf,  dumb  or  otherwise  defective 
yoQlh,  for  the  insane  or  Idiotic,  and  such 
other  Institutions  as  the  public  good  may 
require,  shall  be  fostered  and  supported  by 
the  state,  subject  to  such  regulations  as  may 
be  provided  by  law.  The  regents,  trustees, 
or  commissioners  of  all  such  institutions  ex- 
isting at  the  time  of  the  adoption  of  this  con- 
stitution, and  of  such  as  shall  thereafter  be 
established  by  law,  shall  be  appointed  by 
the  governor,  by  and  with  the  advice  and 
consent  of  the  senate;  and  upon  all  nomina- 
tions made  by  the  gov^nor,  the  question 
shall  be  taken  by  the  ayes  and  noes,  and  en- 
taeA  upon  the  Jounul."   And  section  866  of 


the  GJeneral  Statutes  requires  the  board  of  re- 
gents to  tieet  aae  of  their  own  number  as 
treasurer;  consequenliy  only  members  of  the 
board  are  eligible  to  the  office,  or  qualified  to 
hold  it  At  the  time  ot  the  rejection  of  Smith 
he  had  fl7,030.82  of  the  moneys  of  the  state 
dedicated  to  the  use  of  the  agricultural  col- 
lege. This  money  he  has  retained,  and  never 
paid  over  to  the  state,  or  to  any  officer  or 
any  person  on  account  or  for  the  benefit  of 
the  state  or  college.  March  31, 1893,  the  snc- 
ceeding  govwnor  appointed  a  new  board  of 
regents  of  the  agricultural  college,  who  duly 
qualified  accwding  to  law,  and  have  ever 
since  performed  the  duties  of  the  board  of  re- 
gents. The  appointments  and  commissions 
of  the  new  board  were  In  every  substantial 
respect  like  those  of  the  old  board.  On  the 
4th  day  of  May,  1893,  Steams,  the  relator  In 
this  case,  was  duly  elected  treasurer  by  the 
new  board,  and  thereupon  duly  qualified  ac- 
cording to  law,  and  entered  upon  the  per- 
formance of  his  duties  as  such,  and  has  ever 
since  said  time  actively  performed  the  duties 
of  treasurer  of  said  board  of  regents.  On  the 
2flth  day  of  May,  1893,  and  before  the  com- 
mencement of  this  suit  said  Steams,  as  such 
treasurer,  demanded  of  defendant  Smith  said 
sum  of  money.  Upon  ht»  refusal  to  comply 
therewith,  application  was  made  to  this  court 
for  a  writ  of  mandamus  to  compel  him  to 
turn  over  said  funds,  whtch  was  denied,  upon 
tiie  ground  that  such  treasurer  was  not  a 
state  officer,  within  the  meaning  of  the  con- 
stitutional provision  giving  to  this  court  Juris- 
diction to  Issue  such  writ  State  t.  Smith,  6 
Wash.  490,  33  Pac.  974. 

We  find  it  unnecessary  to  determine  some 
of  the  questions  which  have  been  raised  up- 
on this  appeal.  For  Instance,  It  is  contend- 
ed by  respondent  that  Smith  ceased  to  be 
treasurer  immediately  upon  his  rejection  by 
the  senate,  and  that  it  then  became  his  duty 
to  turn  over  the  funds  in  his  hands  to  the 
state  treasurer,  he  being  authorized  to  re- 
ceive and  retain  the  same  under  subdivision 
1,  S 106,  Gen.  St,  which  provides  that  it  shall 
be  the  duty  of  the  state  treasurer  "to  receive 
and  keep  all  moneys  of  the  state  not  exiwess- 
ly  required  by  law  to  be  received  and  kept 
by  some  other  person."  It  Is  claimed  that 
he  was  the  only  officer  authorized  to  receive 
OF  retain  the  same  pending  ije  election  of  a 
successor  to  Smith,  and  the  failure  to  pay 
the  same  otct  to  him  is  alleged  as  one  of 
the  breaches  of  the  bond.  If,  however,  the 
appointment  of  Smith  as  regent  was  to  flU  a 
vacancy  (the  office  never  having  boon  previ- 
ously filled),  and  he  was  a  state  (rfficer,  he 
could  continue  to  hold  until  the  election  of 
his  successor,  under  the  following  provision 
of  the  constitution,  viz.:  "When,  during  a  re- 
cess of  the  legislature,  a  vacancy  shall  hai>- 
pen  in  any  office,  the  appointment  to  which 
is  vested  in  the  legislature,  or  when  at  any 
time  a  vacancy  shall  have  occurred  In  any 
other  state  office,  for  the  filling  of  which  va- 
cancy no  provision  Is  made  elsewhere  In  this 
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conatltatloti;  fiie  gOTwnor  eball  fill  anch  va- 
cancy by  appointmrat,  which  shall  expire 
when  a  successor  shall  hare  been  elected  and 
quaUfled."  Othmrlse  his  term  of  office 
would  hare  been  terminated  under  section 
9&i,  Gen.  St.  relating  to  the  board  of  re> 
ff^its,  which  makes  uo  prorlslon  for  a  hold- 
ing orer  as  to  the  first  appointees,  but  does  as 
to  all  subsequent  ones.  If  the  terms  ended, 
the  governor  had  the  unqaestloned  right  to 
fill  the  Tacandcs-  It  is  contended,  however, 
by  appellant  that  said  regents  are  state  offi- 
cers, within  the  meaning  of  article  13  afore- 
said, and  would  hold  over  until  their  succes- 
sors were  regularly  nominated  by  the  gov- 
•emor  and  confirmed  by  the  senate,  and  con- 
sequently that  the  action  of  the  govenuHr  in 
naming  a  new  board,  and  the  subsequent 
election  of  Steams  as  treasurer  by  them,  was 
without  cffccl  A  question  of  considerable 
Importance  would  be  presented  here,  relating 
to  the  powers  and  duties  of  the  l^slature 
and  of  the  execuUTe,  and  It  might  IndUrectly 
Involve  a  great  many  officers  now  engaged  In 
transacting  the  business  of  the  state  in  Its 
various  departments.  This,  and  a  due  re- 
spect for  the  co-ordinate  branches  of  the 
state  government,  would  lead  xis  to  approach 
it  with  caution,  and  not  to  render  a  decision 
thereon,— at  least  one  which  would  be  coa- 
titiry  to  the  construction  adopted  by  the  ex- 
ccutive,-Hmle8s  the  same  is  necessary  to  a 
determination  of  the  case.  A  like  condition 
with  respect  to  snch  appointments  will  very 
likely  not  again  arise  in  the  liistory  of  the 
state,  and  the  pr^ent  situation  was  no  doubt 
largely  occasUmed  by  the  more  or  less  unset- 
tled condition  of  afTalrs  attending  the  recent 
change  from  a  to'ritorlal  to  a  state  form  of 
government,  and  the  manner  of  making  such 
appointments  arose  from  the  necessities  of 
the  case,  or  the  necessity  therefor  was  deem- 
ed to  have  arisen.  The  argument  and  au- 
thorities presented  by  nppeiiants  in  support 
of  their  contention  strike  us  with  a  great  deal 
of  force.  But,  after  a  careful  consideration 
of  the  case,  we  do  not  think  the  courso  of  the 
appellant  Smith  has  been  such  as  would  en- 
able him  to  preserve  his  rights  under  his  ap- 
pointment as  regent  and  election  aa  treasurer, 
were  we  to  determine  such  contention  in  his 
favor.  Ills  chiim  that  be  was  lawfully  so 
appointed  and  elected,  and  that  he  rightfully 
entered  ui>on  and  assumed  the  duties  of  re- 
gent and  treasiu-er.  must  be  conceded.  But 
It  la  also  conceded  that  tJie  new  bonrd  of  re- 
gents. Immediately  upon  being  appointed  and 
commissioned,  duly  orgnnized,  assumed,  and 
entered  upon  the  discharge  of  their  duties  aa 
regents  of  said  college,  and  the  former 
board,  of  which  appellant  Smith  was  a  mem- 
ber, ceased  to  perform  any  duties  In  relation 
thereto;  and  the  acts  of  the  now  l)oard  have 
been  in  no  wise  questioned  by  the  former  re- 
gents, nor  by  the  state,  and  Steams,  upon 
his  election  by  said  board  as  treasurer,  and 
qualification  as  such,  immediately  entered 
apon  the  duties  of  said  office,  and  has  con- 


tinued and  !b  now  continuing  ttierein  wttb- 
ont  question  or  hindrance  by  appellant  or  any 
one.  It  does  not  appear  that  appellant  Smith 
ever  assumed  to  act  as  regent  aft»  his  rejec- 
tion by  the  senate,  and  his  only  action  as 
treasnrer  thereaftw  has  been  to  retain,  and 
Insist  upon  retaining,  the  ftmda  llien  rmaln- 
ing  m  his  hands.  He,  together  with  his  as> 
soclntes  on  said  former  board,  stood  by,  and 
allowed  the  succeeding  board  and  treasnrer 
to  assume  and  discharge  the  duties  of  such 
offices  without  question  otherwise.  By  bo  do* 
Ing  tiiey  all  In  cftect  abandoned  th^  offices 
as  regents,  and  appelUnt  Smith  his  position 
as  treasurer  as  well.  No  term  Is  fixed  or 
prescribed  for  the  office  of  treasurer,  and  he 
had  no  right  to  bold  It  nadw  the  statute  un- 
less he  was  a  regent.  He  conld  not  aban- 
don the  tanner  and  retain  tbe  latter.  Tbere 
cannot  be  an  officer  de  Jure  and  an  officer  de 
facto  In  possession  of  the  same  office  at  the 
same  time,  and  if  the  officer  de  facto  is  tat 
possession  the  officer  de  Jure  cannot  be  In  al- 
so. Mechem,  Pub.  Off.  {  322.  The  present 
boafd  of  regents  became,  and  now  arc.  tlw 
de  facto  regents  of  said  college.  In  fioll  and 
exclusive  possession  of  such  offices,  and  It  la 
the  duty  of  the  courts  to  aid  them  in  obtain- 
ing possession  of  the  public  funds  devoted  to 
the  agrlcidtnral  college,  etc  Oommlssloneti 
Washington  Co.  v.  School  Gom'rs  Washing- 
ton Co.  (Md.)  2G  Atl.  115.  Being  such  board, 
they  had  a  right,  and  It  was  their  duty,  un- 
der the  law.  to  elect  a  treasurer  from  th^r 
own  number;  and  It  is  well  settled  that  the 
acts  of  ofilocrs  de  facto  pertaining  to  tbe  of- 
fice of  which  tbey  have  possession  are  valid 
and  binding  whore  It  is  for  tbe  interest  of 
the  public  to  sustain  them.  Tliroop,  Pub. 
Off.  8  649.  And  important  public  interests 
are  involved  In  Instances  like  this-  Conse- 
quently their  net  in  electing  Stearns  was  a 
valid  act,  and  be  became  and  Is  the  treasur- 
er de  jure  of  such  iward.  Id.  8  657.  The 
Judgment  of  the  lower  court  Is  affirmed. 

DUXBAR,  C.  J.,  and  HOYT.  STILES,  and 
ANDEUS,  JJ.,  concur. 


REICHEL  et  nx.  r.  JEFFRimr  et  ux. 
(Supreme  Court  of  'Washiugton.  June  20, 1804.) 
Accord  and  Satisfactios— Pleadiko. 

1.  In  au  action  for  breach  of  warranty  in 

a  deed,  dc-foiidaiit  answered,  alleeing  that  Bubse- 
queiitly  to  the  cielivery  of  the  deed  the  parties 
entered  iuto  an  flRreement  to  the  effect  that  de- 
fendant plac-u  in  the  hands  of  a  certain  pra^ 
sun  a  certain  Hum,  to  l>e  paid  to  ^aintiff  in 
satisfaction  of  tiny  damages  from  a  breach  of 
tiie  covenant,  and  timt  said  Biim  was  placed 
in  the  hands  of  such  pers<m,  who  was  advised 
of  the  disposition  to  oe  made  thereof.  Udd, 
that  it  was  a  good  plea  of  accord  and  satis- 
faction. 

2.  In  such  a  case  the  fact  that  plaintiff  oa 
the  solicitation  of  defendant,  consented  that  tlie 
money  should  be  turned  over  to  defendant, 
which  was  done,  Is  immateilidr^  . 
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Affffetd  from  mperior  court.  Thurston  coun- 
ty; M.  J.  Gordon,  Judge. 

Actton  by  C.  H.  Belch^  and  wife  ^inst 
Alexander  Jeffrey,  Jr..  and  wife.  From  a 
jndgtiieiit  for  defendantfl^  plaintiffs  ai^eal. 
Affirmed. 

Ghas.  H.  Ayer  and  Chas.  M.  Dial,  for  ap- 
pellants.  Allen  &  Moore,  for  respondents. 

DUNBAR,  C.  J.  This  was  an  action  by 
appellants  a^alnat  respondents,  in  covenant, 
upon  the  warranty  in  a  deed.  The  breach  al- 
leged is  the  existence  of  an  unexpired  lease. 
The  defendants  answered,  alleging  that,  ''sub- 
sequent to  the  sale,  acceptance,  and  execu- 
tion of  the  deed,  there  was  an  ora.1  or  verbal 
agreement  made  and  entered  into  by  plaintiff 
C.  H.  Reichel  and  defendant  Alex.  Jeffrey, 
Jr.,  as  follows:  That  said  defendant  place  In 
the  hands  of  T.  X.  Allen  the  sum  of  one  hun- 
dred dollars,  to  be  forfeited  by  said  defend- 
ant, and  paid  to  plaintiff.  In  full  satisfaction 
of  any  damage  they  might  sustain  from  Cot-  , 
ert's  [the  tenant's]  possession  in  the  event 
that  said  Covert  failed  or  refused  to  deliver 
up  said  premises  upon  demand  of  plaintiffs 
herein,"  and  that  said  sum  of  ¥100  was,  in 
conformity  to  said  agreement,  placed  in  the 
hands  of  said  Allen,  who  was  fully  advised 
as  to  the  object  and  intent  of  the  same,  and 
the  disposition  to  be  made  thereof.  There 
were  many  other  allegations  and  denials  in 
this  complaint,  but  this  is  tbe  principal  one 
which  we  find  it  necessary  to  consider.  Par- 
agraph 2  of  plaintiffs'  reply  is  as  follows: 
"They  admit  that  said  defendant  [plaintiff] 
C.  H.  Reichel  consented,  on  or  about  the 
time  of  said  pnrchase,  that  $100  of  the  pur- 
cbnse  money  should  remain  in  the  hands  of 
one  J.  F.  Murphy,  to  be  forfeited  in  ease 
said  defendants  should  fall  to  place  plain- 
tiffs in  possession  within  ten  days  after  the. 
date  of  said  sale.  They  further  state  that, 
at  the  solicitation  of  the  defendants,  he  con- 
sented that  said  money  be  turned  over  to 
said  defendants,  and  said  money  was  turned 
over  to  said  defendants,  or  their  att(H^^  T. 
N.  Allen,  and  no  part  thereof  Inured  in  any 
way  to  these  plaintiffs,  or  to  their  benefit" 
Upon  the  filing  of  the  reply,  defendants 
moved  for  judgment  on  the  pleadings,  which 
motion  was  sustained  by  the  court,  and 
Judgment  was  entered  in  accordance  with 
said  motion,  which  action  of  the  court  is  al- 
lesed  as  «Tor  by  the  appellants  here. 

It  seems  to  us  that  tbe  plea  of  accord  and 
satisfaction  set  out  in  defendants'  answer  baa 
not  been  denied  by  the  reply.  It  Is  urged  by 
tbe  appellants  that  defendants'  answer  did 
not  contain  a  plea  of  accord  and  satisfaction, 
but  Hlmi)ly  a  plea  of  accord.  We  have  exam- 
ined the  deflnitions  of  the  terms  "accord  and 
Katisfuctiuu"  tn  the  authorities  cited  by  ap- 
pellants, and  it  seems  to  us  that  the  con- 
tract pleaded  In  the  answer  was  an  exe- 
cuted contract.  The  allegation  Is  not  only 
that  thft  parties  to  the  action  agreed  to  place 


In  the  bands  of  T.  N.  Allen  tbe  sum  of  flOO> 

to  be  forfeited  by  the  defendants,  and  paid 
to  plaintiffs,  in  full  satisfaction  of  any  dan> 
ages  they  might  sustain  by  reason  of  the 
breach  of  the  covenant,  but  there  is  a  fur- 
ther allegation  that  the  agreement  was  car- 
ried out  or  executed  by  the  payment  to  said 
T.  N.  Allen  of  the  said  sum.  This  is  alto- 
gether different  from  an  allegation  that  th^e 
was  an  agreement  that  the  sum  of  $100 
should  be  paid  at  some  future  time  to  tbe 
plaintiffs.  In  case  of  a  breach.  The  fact  that 
they  agreed  upon  the  person  to  whom  It  was 
to  be  paid,  and  that  the  p^son  agreed  upon 
was  instructed  to  pay  the  same  to  the  plain- 
tiffs in  case  of  a  breach,  amounts  substan-' 
tlolly  to  an  allegation  of  payment  to  and  ac- 
ceptance by  the  plaintiffs.  No  subsequent 
action  by  either  party  remained  to  be  done 
to  perfect  the  agreement,  and  the  manner 
and  drcumstances  under  which  the  parties  to 
the  agreement  placed  this  money  wwld  pre- 
clude either  of  them  from  denying  the  exe- 
cution of  tbe  agreement;  and  as  the  reply  of 
the  plaintiffs  In  no  way  denies  this  affirma- 
tive allegation  in  the  answer,  but  8ut>stan- 
tlally  admits  It,  the  accord  and  satisfaction 
stand  confessed  by  the  i^eadings.  This 
agreement  would  also  be  good  imder  the  doc- 
trine announced  in  Hart  v.  Gould  (Mich.)  28 
N.  W-  S31^  where  the  doctrine  was  an- 
nounced that  the  law  favctfs  settlements  of 
disputed  matters  by  the  parties  without  re- 
course to  litigation,  and,  presuming  that  In 
such  settlements  tbe  parties  consulted  their 
own  Interests,  will  not  interfere,  except  in 
t^e  case  of  fraud  or  mistake;  and,  where 
such  settlement  taas  bem  made  by  way  of 
compromise,  it  cannot  be  avoided  by  either 
party  exceptlnff  on  the  grounds  of  ftand  (v 
mistake. 

There  are  other  questions  involved  In  this 
ease,  viz.  the  insufficiency  of  the  complaint, 
which  it  Is  not  necessary  for  us  now  to  de- 
cide. The  lower  court  having  sustained  the 
motion  for  Judgment  on  the  pleadings  on  tbe 
ground  above  mentioned,  and  this  cosrt  find- 
ing that  said  motion  was  properly  sustained/ 
the  Judgment  will  be  affirmed. 

SCOTT.  HOYT,  STILUS,  and  ANI>£ltS, 
JJ..  concur. 


RIGNET  V.  TACOMA  MGHT  &  WATER 
CO. 

(Supreme  Court  of  Wasliiagtoa.  June  20, 1804.) 
Appeal— Rbvibw  —  Discuetios  of  Triai,  Coukt. 

Where  the  evidence  is  indefinite  and 
Wanting  in  suveral  imrticulars  trt  nustnin  The 
verdict,  the  action  of  the  trial  court  in  graoting 
a  new  trial  unless  plaintiff  would  remit  a  por^ 
tion  of  the  verdict  will  nut  be  disturbed. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Robert  P.  Rlgney  against  tbe 
Tatwma  Light  &  Water  Company  for  dam- 
ages. The^  was  a  v<»xU(.>t.  awarding  plaln- 
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tiff  98,000,  and  from  an  order  grantfng  a 
new  trial  unless  plaintiff  remitted  |1,600 
from  the  verdict  be  api>eal8.  Affirmed. 

Baker  &,  Campbell,  for  appellant  Obaa. 
W.  Seymour,  for  respondent 

SOOTT,  T.   Plaintiff  sned  for  damages  f<H* 
the  unlawful  diversion  by  the  respondent  of 
the  waters  of  a  natural  water  course  called 
"Clover  Ore^"  and  Its  trlbntarles.  which 
flow  tbrou^  and  upon  the  lands  of  the 
plalnUff.   He  sooght  to  recover  therein  for 
■damages  resulting  from  such  diversion  dur- 
ing the  three  years  Immediately  preceding 
the  commencement  of  the  action.   Issue  was 
joined,  and  trial  bad,  and  the  jury  returned 
a  verdict  In  favor  of  the  plaintiff  for  $3,000. 
-The  defendant  moved  for  a  new  trial  upon 
several  of  the  statutory  grounds,  one  of 
which  was  Insufficiency  of  the  evidence  to 
Justify  the  verdict;   and  another  was  ex- 
cessive damages,  appearing  to  have  bem 
given  under   the  Influence   of  passion  or 
prejudice,  mie  court  granted  a  new  trial 
unless  idalntlff  wonid  consent  to  remit  $1,- 
600  from  the  vwdlct,  and  the  plaintiff  ap- 
pealed therefrom.   Said  claim  for  damages 
was  based  upon  three  grounds.   One  was  In 
consequence  of  being  deprived  of  water  for 
horses,  cattle,  and  other  stoc^E;  another  for 
deprivation  of  the  seepage  water  to  the 
pasture  lands;  and  the  third  for  the  depriva- 
tion of  the  overflow  waters  of  the  low  lands. 
The  lower  court  filed  a  written  opinion  on 
the  motion  for  a  new  trial,  whereby  It  ap- 
pears the  court  found  that  the  evidence  was 
sufficient  to  sustain  a  recovery  upon  the  first 
ground  alleged,  whidi,  however,  only  amount- 
ed to  a  portion  of  the  damages  recovered; 
and  that,  in  the  opinion  of  the  court,  the 
evidence  was  insufficient  to  justify  the  re- 
mainder of  the  verdict   upon    the  other 
grounds.    It  is  contended  by  appellant  that 
the  order  of  the  court  granting  a  new  trial 
ought  not  to  be  allowed  to  stand,  for  the 
reason  that  It  appears  that  the  findings  of 
the  court  were  erroneous.   It  seems  by  the 
opinion  filed  that  the  court  did  not  find  that 
the  Jury  wrae  at  all  influenced  by  passion 
or  prejudice,  but  found  the  contrary;  and 
appellant  claims   it  was   only  upon  this 
ground  that  the  action  of  the  court  could  be 
sustained  in  requiring  him  to  remit  a  por^ 
tlon  of  the  verdict  to  avoid  having  It  set 
aside  entirely.  The  amomit  dalmed  for 
damages  upon  the  first  ground  was  only  $1,- 
000,  and  the  amotmt  proved  by  the  plain- 
tiff was  still  less  than  this;  so  that  It  ap- 
pears that  a  part  of  the  ?1,400  whidi  the 
court  ruled  might  stand  would  necessarily 
have  been  based  upon  one  or  both  of  the 
other  grounds  of  damafies  sued  for.  Appel- 
lant furthw  contends  that  the  action  of  the 
court  cannot  be  sustained  upon  the  ground 
of  insufficiency  of  the  evidence,  for.  If  the 
evidence  was  insufficient  as  to  the  two  other 
cronnds  alleged,  the  court  should  liave  set 


aside  t3ie  entire  amotmt  recovered  or  baaed 
upon  said  grounds;  and  that,  by  allowing  a 
part  of  it  to  stand,  it  was  found  that  there 
was  some  evidence  to  support  It,  and  the 
evidence  to  support  a  part  would  support 
all  of  It  Appellant  further  contends  tliat 
there  was  evidence  In  the  case  sufficient  to 
suppwt  the  Twdlct  as  brought  in,  and,  con- 
sequently, that  It  was  beyond  the  power  of 
the  trial  court  to  set  the  same  aside,  or 
make  the  order  In  question,  on  the  ground 
last  specified.  It  may  be  that,  by  taking  an 
extreme  view  of  the  testimony  and  the  Infer- 
ences to  be  drawn  therefrom,  and  giving  It  its 
most  favorable  construction  for  the  plaintiff, 
there  would  be  some  evidence  upon  which 
the  verdict  of  the  Jury  might  be  based;  bat 
it  was  c^talnly  weak  and  unsatisfactory  tn 
some  partictilars,  If  not  entirely  wanting. 
In  Pederson  v.  Railway  Co.,  6  Wash.  202.  33 
Pac  351,  and  34  Pac.  665,  this  court  said: 
"Insuffldfflicy  of  the  evidence  to  Justify  the 
verdict  la  made  a  ground  tar  a  new  trial  by 
our  statute;  and  that  would  seem  to  Imp^ 
that  In  proper  cases  a  new  trial  may  be 
awarded  although  the  verdict  be  supported 
by  some  evidence."  And  in  Kohler  v.  Rail- 
way Co..  8  Wash.  462,  38  Pac.  263,  681,  we 
held.  In  effect,  tlutt  the  granting  of  a  new 
trial  in  sudi  an  instance  as  this  Is  a  nuU- 
ter  Intrusted  to  the  discretion  of  the  lower 
court,  and  would  not  be  fnt^fwed  with  as- 
less  It  was  made  to  appear  affirmatively  that 
such  discretion  had  been  Improperly  exer- 
cised. Aftor  considering  the  testimony  in- 
troduced upon  the  trial  of  this  case,  we 
do  not  think  there  was  any  abuse  of  discre- 
tion In  the  premises.  In  tact  the  evidence 
appears  to  us  to  have  been  indefinite,  Insoffi- 
dent  and  wanting  In  sev^al  particulars  to 
sustain  the  verdict  as  brought  In,  and  that 
the  Jury  did  not  have  sufficient  evidence  be- 
fore tt  to  base  a  v«dict  upon  the  sec(HM) 
and  third  grounds  specified.  The  appellant 
cannot  complain  because  the  court.  Instead 
of  setting  the  same  aside  entirely,  allowed 
him  the  prtvUfi^  of  retaining  a  pwtion  of  It 
Affirmed. 

HOTT,  STtLiBS,  and  ANDERS,  JT,,  ooncor. 
DUNBAB,  a  J.,  dissents. 


(I  Wash.  1«Z> 
RATHBONB,  SARD  &  Ca  T.  FROST. 
(Suprams  Court  of  Waahiagton.  Jnne  13, 1804.) 
FBAcn — P1.BADISO— EsLUteBMBiTT  or  Ovabamtt. 

1.  In  an  action  on  a  contianlng  guaranty  of 
$500,  the  answer  alleged  that  plaintiff's  aecnt 
told  defendant  that  he  had  sold  the  principal 
$500  worth  of  goodi,  and  asked  defendant  to 
gnaranty  payment;  that  defendant  executed  a 
guaranty:  that  thereafter  defendant  received 
from  plaintiff  a  letter  indoBing  another  paper, 
and  desiring  him  to  sign  it  as  being  ptaititicr» 
QBual  form  of  guaranty,  and  in  accordance  with 
the  original  agreement;  that,  relying  on  the  rep- 
resentations, plaintiS  signed  it;  that  this  wan 
the  iDBtrnment  sued  on;  that  It  was  anderstood 
that  the  wiginal  agreement  was  sot  to  be 
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ehanged:  that  ike  bill  roarantied  bad  heea  full? 
paid.  Bcld,  that  fraud  was  sufficiently  alleeed 
to  admit  proof  of  the  character  of  the  first 
gnarantr,  and  the  enbetitntiou  of  the  second. 

2.  One  who  contracts  with  a  foreign  cor- 
poration is  estopped  to  deny  its  right  to  do  busi- 
ness in  the  state. 

Appeal  from  superior  court,  Thurston  coun- 
ty; Emmett  N.  Parker,  Judge. 

Action  by  Rathbone,  Sard  &  Co.,  a  corpora- 
tion, against  Robert  Frost,  on  a  contract  of 
guaranty.  Judgm^t  for  plaintiff.  Defend- 
ant appeals.  Reversed. 

W.  I.  A^ew,  for  appellant  RlchardB,  Mnr- 
ra7  &  Pratt  and  BoUiison  &  Unn,  for  re- 
spondent. 

DUNBAR,  C.  J.  The  complaint  In  this  case 
alleges  that  on  the  30th  day  of  August,  1888. 
at  the  city  of  Olympia,  territory  of  Washing- 
ton,  tbe  defoidant,  in  consideration  ot  the 
nun  ot  one  dcAlar,  to  him  In  hand  paid  1^ 
the  plaintiff,  did,  in  writing,  gnarantr  the 
payment  at  maturity  to  plaintiff  of  any  and 
all  bills  of  merchandise  which  tbe  plaintiff 
might  from  time  to  time  tbereaft^-  sell  to 
G«<»%e  L.  Jones  upon  such  credits  as  might 
be  agreed  upon  between  the  plalnticr  and 
the  said  Jones,  and  without  requiring  any 
demand  or  notice  of  default;  that  the  de- 
fendant's liability  was  by  said  writing  limit- 
ed to  $500;  that  plaintiff  afterwards,  and 
prlOT  to  October  12,  1891,  and  on  tbe  faith  of 
said  gnaranty,  sold  and  delivered  to  said 
George  Ij.  Jones  merchandise,  consisting  of 
hardware,  to  the  full  amount  of  $500,  the 
purchase  price  of  which,  according  to  the 
terms  of  sale,  was  payable  on  delivery  of  the 
goods;  further  alleges  demand  of  payment 
of  Jones,  and  refusal  by  him  to  pay  the 
same,  and  demands  jud^nent  against  the 
defendant  on  his  guaranty  for  $500,  and  costs 
of  the  action.  The  answer,  among  other 
things,  alleges  that  some  time  shortly  prior 
to  the  30th  day  of  August,  1888,  the  agent  of 
plaintiff  called  upon  the  appellant,  represent- 
ing that  he  had  sold  to  said  Jones  a  bill  of 
merchandise  of  the  value  of  $500,  and  desired 
the  appellant  to  guaranty  payment  of  the 
same;  that  thereupon  said  agent  drew  up  a 
guaranty  to  that  effect,  and  appellant  signed 
and  delivered  the  same;  that  app^lant's  lia- 
bility was  limited  in  said  Instrument  to  the 
sum  of  $500  for  goods  already  purchased  by 
Jones  of  said  respondent;  tbat  thereafter,  on 
or  about  August  30th,  appellant  received  by 
mail  from  the  respondent  another  paper,  ac- 
companied by  a  letter  of  transmittal,  where- 
in respondent  represented  to  appellant  that  It 
deelred  his  guaranty  to  be  upon  the  form 
which  it  usnally  used,  and  desired  bim  to 
sign  tbe  form  inclosed  and  return  the  same  to 
It,  and  represented  that  such  new  guaranty 
was  simply  for  the  purpose  of  carrying  out 
the  original  agreement  and  contract  signed 
by  the  appellant;  that,  trusting  and  relying 
upon  said  representations,  without  paying 
any  attwtlon  to  the  form  Inclosed,  appellant 
dgned  the  new  agreemrat;  and  forwarded  It 


to  respondent,  vrhlch  said  second  Instrument- 
Is  the  same  set  forth  In  plaintlfTs  complaint; 
and  alleges  further  that  It  was  well  under- 
stood and  agreed  by  and  between  respondent 
and  appellant  that  the  original  contract  or 
guaranty  was  to  be  In  na  way  modified,  ex- 
tended, or  enlarged,  and  that  the  bill  of  goods 
oi-dered  by  Jones  to  the  amount  of  $500,  and 
for  which  the  appellant  became  liable,  had 
been  wholly  paid,  and  that  thereupon  the 
liability  of  defendant  ceased. 

Upon  tbe  trial  of  the  cause,  the  appellant 
offered  evidence  tending  to  show  the  char- 
acter of  the  first  guaranty  and  tbe  circum- 
stances under  which  the  second  guaranty  waa 
executed.  The  testimony  offered  was  as  fcd- 
lows:  "That  the  guaranty  sued  upon  in  this 
action  was  substituted  for  the  original  guar- 
anty given  by  blm,  In  which  his  liability  was 
Umlted  to  five  hundred  dollars.  That  the 
guaranty  upon  which  suit  Is  brought  was 
given  by  Mr.  Frost  under  the  following  rep- 
resentatlon,  by  Inclosing  the  same  by  letter; 
'Aug.  25, 1888.  Robert  Frost,  Olympia,  Wash. 
Ter.— Dear  Sir:  We  are  In  receipt  of  an  eiv 
der  from  our  Mr.  Trapiiagen  for  stoves,  to 
be  shii^ed  to  Geo.  L.  Jones,  of  yonr  place, 
and  we  are  also  In  receipt  of  your  guaranty 
for  the  account  of  Mr.  Jones  up  to  $500.  We 
would  much  prefer  that  you  make  out  this 
guaranty  on  one  of  our  blanks,  which  we  in- 
close herein  for  your  signature.  We  will  hold 
the  guaranty  which  we  received  through  Mr. 
Trapha^en  until  we  receive  this  from  yoTi, 
when  we  will  return  It  to  you.  There  is  bnt 
Uttle  difference  In  tbe  blanks,  but  we  prefer 
to  hare  our  own  regular  forms  for  our  ac- 
count, in  order  to  make  evarythlng  more  sat- 
isfactory.   Yours,  truly,  Rathbone,  Sard  & 

Co.  per   .'    Furthev,  tbat  the  original 

guaranty  for  which  the  one  sued  on  was 
given  limited  the  liability  of  the  def^dant 
to  the  amount  of  five  hundred  dollars.  Also, 
that  the  original  guaranty  was  never  re- 
turned to  defendant,  but  was  lost  or  retained 
by  the  plaintiff."  This  testimony  was  ob- 
jected to  by  the  plaintiff,  the  objection  was 
sustained,  and,  upon  motion  of  the  respond- 
ent, the  Jury  was  instructed  to  find  a  verdict 
for  tbe  respondent. 

In  refusing  to  admit  such  testimony,  we 
think  the  court  erred.  The  respondent  ob- 
jected to  the  Introduction  of  the  testimony  on 
the  ground  that  the  affirmative  allegations 
of  the  answer  did  not  charge  fraud  on  the 
part  of  respondent.  While  It  is  true  the 
answer  docs  not  allege  In  terms  that  the  re- 
spondent was  guilty  of  fraud  in  obtaining  the 
execution  of  the  second  guaranty,  yet,  If  the 
acts  which  constitute  the  fraud  are  set  forth, 
it  is  not  necessary  that  the  appellant  should 
plead  the  conclusion  of  law,  which  would  be 
about  all  that  an  allegation  stating  in  terms 
tbat  the  respondent  was  guilty  of  fraud 
would  amount  to.  We  think  the  allegations 
of  the  answer  and  the  proof  offered  In  this 
instance,  If  true,  are  suffldent  to  establish 
fraud  on  the  part  of  the  respondent;  at  least 
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It  Is  snfflclent  proof  tending  to  estaUlsh  fl-aad 
to  be  allowed  to  go  to  the  consideration  of 
the  Jury.   The  testimony  Is  that  the  second 
guaranty  Is  a  continuing  guaranty,  and  that 
the  first  guaranty  was  limited  to  the  goods 
which  were  already  bought  by  Jones  at  the 
time  the  guaranty  was  executed.  Certainly, 
then,  there  is  an  essential  difference,  so  far  as 
the  responsihllity  of  Frost  Is  concerned,  In 
these  two  Instruments,  and  yot  the  letter  ac- 
companying the  new  Instrument,  which  the 
respondent  desired  appellant  to  sign,  positive- 
ly states  to  appellant  that  "there  is  but  little 
difference  In  the  blanks,"  and  gives  as  a  rea- 
son for  preferring  their  request  to  have  the 
second  guaranty  sigued  that  they  would  like 
to  have  it  on  their  regular  forms.  When 
the  respondent  said,  "We  would  much  prefer 
that  yon  make  out  this  guaranty  on  one  of 
oup  blanks,  which  we  Inclose  for  your  signa- 
ture," and,  further,  that  "there  Is  but  little 
difference  In  the  blanks,  but  we  prefer  to 
have  our  own  regular  form  for  oiu:  account, 
In  order  to  make  everything  more  satlsfae- 
tory,"  the  evident  intention  was  to  convey 
the  idea  to  the  appellant  that  the  change  re- 
quired was  simply  a  matter  of  form,  and  not 
of  substance;  and  Frost,  evidently  with  a 
desire  to  accommodate  where  he  could  do 
BO  without  any  expense  to  himself,  complied 
with  the  seemingly  Innocent  request  But 
the  result  shows  that  there  was  a  very  mate- 
rial difference,  for  In  one  Instance  Frost 
would  have  been  entirely  exonerated  from 
the  payment  of  this  claim,  and  In  the  other 
he  is  held  responsible  to  the  amount  of 
It  Is  true  it  may  have  been  a  little  careless 
on  the  part  of  Frost  not  to  have  eocamlned 
the  second  Instrument  with  reference  to  the 
conditions  of  the  first,  but  It  Is  upon  careless 
people  ordinarily  that  fratids  are  perpetrat- 
ed.   If  Jt  was  not  the  intention  of  the  re- 
spondent to  obtain  by  the  change  a  benefit 
which  was  not  contained  In  the  first  agree- 
ment, then  It  has  secured  a  contract  which 
was  not  intended  either  by  It  or  Frost,  and.  if 
It  was  Its  Intention  to  obtain  thla  additional 
benefit.  It  evidently  obtained  it  by  sharp 
practice,  and,  when  sharp  practice  Is  ana- 
lyzed, fraud  will  usually  be  found  to  be  Its 
principal  constituent  element.    We  do  not 
think  the  law  should  uphold  men  In  their  at- 
tempts to  o\'erreaeh  others  who  are  unsus- 
pecting, and  who  rely  upon  the  honor  and  in- 
tegrity of  those  with  whom  they  are  desiling. 
Cei'tain  it  is  In  this  case,  if  the  testimony  of 
the  appellant  be  true,  that  the  liability  of 
appellant  was  Increased  after  the  contract 
was  entered  Into,  and  there  would  seem  to 
be  no  reason  why  Frost  should  have  entered 
into  the  second  and  more  extended  contract. 
And  the  fact  that  iht^  accredited  a;:ent  of  the 
company  wns  not  sujipileil  with  tlie  usual 
forms  used  by  the  company  in  such  casos, 
and  that  a  form  of  more  limited  liability  was 
first  used,  and  then  one  of  more  extended 
liability  obtained  under  the  pretense  of  desir- 
ing Blniply  their  usual  printed  forms,  la,  to 


say  tlie  least,  a  snspiclotis  drcumstance  In. 
this  case.  We  think  the  testimony  should 
have  gone  to  the  Jury  for  their  consideration. 
Thla  being  true,  the  Instruction  asked  by  ap- 
pellant, viz.  that  "if  yoQ  find  flrom  the  evi- 
dence that  the  contract  between  the  plaintiff 
and  the  defendant,  when  originally  entered 
into,  was  the  contract  by  which  the  defend- 
ant's liability  as  guarantor  was  limited  to 
the  amomit  of  five  hundred  dollars;  and  if 
you  further  find  from  the  evidence  that  the 
plaintiff  obtained  the  guaranty  upon  which 
he  sued  from  the  defendant  through  fraud, 
and  that  the  defendant  was  mlsle<l  hy  the 
statements  and  representations  of  the  plain- 
tiff,—then  the  plaintiff  is  not  entitled  to  re- 
cover,"—should  have  been  given  by  the  court 
The  answer  also  alleged  that,  during  the 
times  mentioned  and  set  forth  !n  plaintiff's 
complaint,  the  plaintiff  wns  a  foreign  cor- 
poration, attempting  to  do  business  in  the 
state  of  Washington  without  complying  with 
the  laws  of  this  stnte  with  respect  to  foreign 
corporations  doing  business  therein,  and  that, 
therefore,  It  had  no  legal  capacity  to  sue; 
and  a  portion  of  appellant's  brief  is  devoted 
to  the  discussion  of  this  proposition.  Thi» 
question  was  settled  hy  this  cotui:  adversely 
to  the  contention  of  appellant,— to  the  effect 
that  where  a  party  had  contracted  with  a 
foreign  corporation  he  was  estopped  to  ques- 
tion the  right  of  the  corporation  to  do  busi- 
ness In  the  st.Tte,— in  Dearborn  Foundry  Co. 
T.  Augustine.  H  Wash.  67,  31  Pac.  327,  and  in 
La  France  Fire  Kngine  Co.  v.  Town  of  Mt. 
Vernon.  9  Wash.  — ,  37  Pac.  287;  but  for 
the  errors  alleged  above,  the  Judgment  will 
he  reversal,  and  the  cause  remanded,  with 
instructions  to  proceed  In  accordance  with 
this  opinion. 

SCOTT,  ANDERS,  and  STILXIS,  J3.,  con- 
cur. 


ROGERS  V.  CITT  OF  SPOKANE. 
(Snpreme  Court  of  Washington.   June  13, 1894.) 

Accord  ani>  Satisfaction —Fa  ilcbg  toPbkfdbx 
aobeexest. 
The  fart  that  a  person  Injured  tfarongh 
the  nesligence  of  a  city  agreed  to  Bccept  a  cer- 
tain sum  in  siitisfaclioa  of  his  claim  does  not 
bar  his  right  of  anion  aguinst  the  city,  whea 
the  city  council  afterwards  merely  antborixfd 
the  comptroiler  to  pay  him  such  sun,  and  he 
did  not  accept  it,  and  no  tender  was  made  to 
him. 

Ai^eal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck.  Judge. 

Action  by  A.  AV.  Rogers  against  the  city  of 
Spokane.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

James  Pawsi^n,  Corp.  Counsel,  for  appe^ 
lant.  Turner,  Graves  &  McKlnstry,  for  nj- 
spcndent 

DUNBAR,  C.  T.  This  ts  an  action  hy  the  re- 
spondent against  the  tAty  of  Spokane  for  dam* 
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ages  recelTed  by  respondent  wbile  acting  u  a 
dii]7-«nthorlzcd  scavenger  fmr  said  city,  in  re- 
moTlng  ttaecoutcnts  of  a  cesspool,  and  dispos- 
ing of  the  same  In  tlieSpoliane  river,  from  the 
city  dump  structure,  by  reason  of  respondent 
and  his  team  being  precipitated  from  said 
dump  structure  Into  the  Spokaoe  river  on  ac- 
connt  of  the  alleKed  unsafe  structure  main- 
tained by  the  city.  The  complaint  contained 
the  usual  allegations  of  negllRence  on  the 
part  of  the  city,  and  damages  suffered  by  re. 
spondent.  The  answer  was  a  denial  of  the 
ne£iiK«ice  of  the  city  in  maintaining  said 
Btmctnre,  an  allegation  of  contributory  neg- 
ligence on  the  part  of  the  respondent,  and 
an  affirmative  defense,  which  was  as  foJ- 
lows:  "Defendant,  for  a  further  afflrmatlve 
defense  and  answer  to  said  complaint,  al* 
leges  that  Ijefore  the  commencement  of  this 
action,  to  wit,  on  the  — —  day  of  October, 
A.  D.  1883,  the  said  i^aintiff  agreed  to  ac* 
cept  the  sum  of  three  hundred  aqd  forty* 
tlu-eeand  90/100  dollars  in  full  discharge  and 
satisfaction  of  said  claim,  on  a  compromise 
thereof,  and  to  execute  to  the  defendant  a  re> 
lease  and  dis<^arge  therefrom,  and  that  the 
said  defendant  then  and  there  agreed  to  pay 
said  plaintiff  said  sum  in  foil  satisfaction  and 
discharge  of  said  claim,  as  a  compromise 
thereof:  that  on,  to  wit,  tbo  27th  day  of  Oct 
tober.  A,  D.  1893,  the  said  defendant,  at  a 
regular  meeting  of  Its  council,  by  Its  said 
council,  empowered  and  directed  Its  comptrol- 
ler to  Issue  to  said  plaintiff  warrants  for  said 
snm.  payable  from  its  treasury,  and  the  same 
are  now  ready  to  be  delivered  to  said  plain- 
tiff." On  the  trial  of  the  cause  the  following 
testimony  was  offered:  "Question.  Now,  Mr, 
Patterson,  will  you  staAe  whether  there  was 
any  agreement  qiade  between  the  finance 
committee  and  the  city  council  to  compromise 
the  claim  of  Mr,  Rogers?  >It  so,  state  what. 
(Objected  to  by  counsel  fcr  plaintiff  as  ini> 
material,  irrelevant,  pnd  Incompetent)  Mr. 
Dawson:  X  propose  to  prove  by  this,  your 
honor,  that  they  actoally  went  into  negotlar 
tioDS  to  settle  this,  and  the  anurant  was 
agreed  on,  and  that  Rogers  agreed  to  accept 
that  amoont,  and  uptm  that  agreement  of 
HoKers  It  was  presented  to  the  city  council, 
Mid  the  citjr  conncU  passed  ^poa  it,  and  lU- 
rected  the  comptroller  to  draw  warrants  fw 
*  hat  aniouut,  and  Mr.  Rogers  agreed  to  come 
uack  and  get  the  amount  agreed  upon. 
never  did  fwme  back,  bat  tMrought  this  suit 
Tbe  amount  agreed  upon  was  itemised,  and 
he  agreed  to  accept  that  aa  a  convrpmis?  of 
thia  casb" 

Tbe  objection  to  the  introduction  of  tUs 
testimony  wa^  anstahied  b?  the  court,  m 
tbat  it  will  be  seen,  that  this  case  squarely 
raises  the  law  of  accord  and  satlsfactkHf. 
Xbijt  la  (me  of  the  most  difBcult  branches  of 
the  law  to  determine,  as  the  authorttieB  seem 
to  tw  somewhat  confHptlng,  snd  th^  circom- 
Btances  under  which  the  questiona  arise  are 
po  dlTersified  and  numerous.  An  "accord 
and  satlsfactioiL"  Is  defined  to  be  "an  agree- 


meat  between  two  persons,  one  of  jrhom  haa 
a  right  of  action  against  the  other,  that  the 
latter  should  do  or  give  and  the  former  ac- 
cept something,  In  satisfaction  of  the  right 
of  action,  different  from,  and  usually  less 
than,  what  might  be  lepcally  enforced.  When 
the  agreement  is  executed,  and  satisfaction 
has  been  made,  it  Is  called  'accord  and  satis- 
faction.' "  Blach,  Law  Diet.  p.  16.  Another 
definition  is,  "A  satisfaction  agreed  upon  be* 
tween  tbe  party  injuring  and  tbe  party  in- 
jured, which,  when  performed,  is  a  bar  to 
all  actions  upon  this  account;"  and  another, 
"A  settlement  of  a  dispute  on  the  satl.sfac< 
tion  of  a  claim  by  an  executed  agreement  be- 
tween the  party  Injuring  and  the  party  lot 
jured."  The  definition  given  by  Rap.  &  L. 
Law  Diet,  is  as  follows:  "An  accord  is  an 
agreement  between  two  or  more  persona,  one 
of  whom  baa  a  right  of  action  against  the 
other,  that  the  lattw  shall  render  and  the 
former  accept  something  in  satisfaction  of 
the  right  of  action,  etc.  If  the  accord  is  car- 
ried out  by  the  payment,  delivery,  or  pw* 
formance  and  acceptance,  the  arrangement 
is  called  an  'accord  and  satisfaction,'  or,  as 
sometime?  called  In  the  old  books,  an  'ac- 
cord and  execution,*  and  operates  as  a  bar 
to  the  right  «f ,  action."  In  fact,  the  definlt 
tlon  of  all  tbe  writers,  and  the  well-undex> 
stood  meaning  of  the  term,  is  substantially 
as  expressed  above;  so  that  it  will  be  seen 
from  tbe  allegations  of  this  complaint  that 
there  could  have  be^  no  accord  and  satlst 
faction,  for  the  agreement  was  never  exe* 
quted  and  the  payments  never  made. 

Tliere  is  another  and  more  modem,  and 
probably  better,  application  of  this  prlncii^ei 
which  has  been  sustained  by  the  courts,  vizi 
that  an  accord  and  satisfaction  is  the  sub* 
stitutlon  of  another  agreemeat  between-  tJM 
parties  In  satisfaction  of  tbe  former  oae;  or 
probably  a  better  dcQultlon  would  be  where 
a  promise  to  do  a  thing  Is  set  up- In  satisAun- 
tlon  of  the  prior  right  or  claim.  And  .this 
{o^nciple,  or  application  of  tbe  prtnidple,  is 
Invoked  by  the  appellant  bore  to  suMaln  bin 
appeoL  It  asserts  that  it  doea  not  plead, 
cv  attempt  tq  plead,  accord  and  aatisfactloiii 
nor  does  It  cont^d  that  the  proof  was  luifflr 
plent  to  support  accord  and  aatls&wtlonj  bat 
Its  coi)t^a<m  is  that  the  matter  pleaoedt  U 
jtrue,  is  good  aa  a  ralcoae  of  the  originl  eause 
of  action,  ^d  a  good  defense  to  this  actiom, 
baiied  aa  It  la  iqton  the  original  caiie  after 
OQce  agreeing  to  aettle  the  aame;  that  where 
tfrare  la  a  disputed  liability,  and  ui  unllaulr 
dated  claim  baaed  thereon,  ^dating  between 
partlea,  and  the  parties  get  together,  and,  a» 
a  compromise  of  the  matter  Iq  dispute,  agree 
upon  au  amount  to  be  paid  by  the  one  party 
to  the  otbe?,  when  the  amotmt  la  fixed  and 
determined,  and  thwe  la  an  agreement  tn 
the  two  minda  that  tbe  amount  fixed  to  be 
paid  la  tbo  amount  due,  ^nd  the  party  by 
the  comprwnise  liable  to  pay  agrees  to  pay 
the  aame,  and  tiie  other  agrees  to  accept  the 
aamflb  the  paynkent  pf ,  the  Amount  ao  flx^ 
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becomes  Immediately  the  oaly  matter  open 
between  them,  aud  aJl  claims  and  demands 
in  dispute  become  Immediately  merged  In 
the  fixed  sum,  and  both  parties  to  the  set- 
tlement and  compromise  are  mutually  bound 
by  the  settlement  We  think  this  Is  a  proper 
statement  of  the  law,  with  this  qualification: 
that  it  must  appear  that  it  was  the  new 
agreement  to  perform  which  the  party  who 
was  entitled  to  recover  relied  upon,  instead 
of  the  performance  of  the  agreement  by  the 
payee.  This  class  of  cases  is  thus  com- 
mented upon  In  note  f,  p.  819,  2  Pars.  Cent. 
(7th  Ed.).  After  commenting  upon  cases  of 
this  character,  Including  Bat>cock  t.  'Haw- 
kins, 23  Vt  562,  which  is  one  of  the  strong- 
est cases  upholding  this  doctrine,  the  author 
says:  "But  the  rule  established  by  these 
cases  has  made  no  material  change  In  the 
form  of  the  plea.  It  is  still  true  that  an 
accord  without  satisfaction  is  not  good. 
Therefore,  If  a  defendant  intends  to  set  up 
a  new  proinlse,  without  performance,  in  bar 
of  an  action,  he  must  take  care  to  aro*  dis- 
tinctly that  it  was  agreed  that  the  new  prom- 
ise should  be  received  In  satisfaction.  If  he 
sets  forth  the  agreement  in  such  a  manner 
that  it  appears  upon  the  face  of  the  plea 
that  performance,  and  not  the  promise  to 
perform,  was  to  be  received  in  satisfaction, 
and  does  not  aver  performance,  the  plea  will, 
of  course,  be  bad.  This  will  explain  several 
recent  Engilsh  cases  which  might  seem  at 
flrst  right  to  be  at  variance  with  what  is 
stated  In  the  text"  Tested  by  this  rule  the 
amwer  In  this  action  most  c^tainly  does 
not  state  a  gronnd  of  defense,  so  far  as  the 
plea  of  settlement  Is  concwned;  for  It  will 
be  obsorved  that  the  allegation  of  the  affirm- 
attve  answer  is  not  that  the  plaintiff  agreed 
to  accept  the  agreement  of  the  clQr  council 
to  pay  bim  the  sam  of  9348.90  In  dUseharge 
and  sattsCsctlon  of  his  cOalm,  but  that  he 
agreed  to  receive  the  payment  of  the  said 
sum  agreed  tQ>on  In  satisfaction  of  his  claim; 
and  the  three  cases  cited  by  appellant  In  its 
reply  Wet,  In  oor  jodsrment,  support  the  po- 
sition taken  1:^  Mr.  Parsons.  Goodrich  v. 
Stanley.  24  Conn.  613,  which  Is  the  main  case 
cited  by  appdlant  in  bis  reply  brief,  holds 
that:  "Wtawe  itls  claimed  that  an  agreement, 
with  promises  on  the  cme  dde  to  «>ay,  and  on 
the  other  to  accept  payment  of,  an  obligation 
in  a  mode  other  than  accordli^  to  Its  tenor, 
Is  a  satisfaction  or  extingalshment  of  soch 
obllgatloiit  it  shoold  explicitly  appear  that 
such  was  the  Intmtion  of  the  parties.  That 
where  the  payee  of  a  negotiable  promlssoNry 
Dote,  botii  before  and  after  Its  transfer,  prom- 
ised the  maker  that  If  the  latter  would  con- 
tinue to  labOT  for  bIm  be  would  apply  the 
amount  of  such  labor  in  payment  of  the  note; 
that  In  consideration  thereof  the  maker 
promised  to  continue  so  to  labor  until  the 
note  should  be  fnlly  paid,  and  the  payee 
agreed  to  accept  the  labtn*  In  satisfaction  of 
'the  note,--4t  was  held  that  this  was  only  an 
agreement  on  tiic  part  of  the  payee  to  ac- 


cept the  labor  of  the  maker,  and  not  an  agrees 
ment  to  accept  merely  his  promise  to  render 
It,  in  satisfaction  of  such  note."  It  was 
further  held;  "Where  the  payee,  for  a  valua- 
ble consideration,  assigned  such  note  when 
overdue,  but  the  labor  agreed  to  be  per- 
formed in  satisfaction  of  it  had  not  been  ren- 
dered at  the  time  of  the  assignment,  that 
said  agreement  to  labor  not  only  constituted 
no  satisfaction  of  the  note,  but  was  merely  an 
unexecuted  accord,  and  therefore  imi>osed 
no  legal  duty  upon  the  maker,  prior  to  the 
assignment,  or  consequentiy  upon  the  as- 
signee, aft^wards,  to  accept  such  labor,  even 
if  it  had  been  tendered."  The  court,  in  the 
discussion  of  the  case,  says:  "The  defendants 
claim  that  it  Is  found  that  after  the  note 
became  due.  and  before  its  transfer  to  the 
plalntifT,  there  was  a  mutual  agreement  be- 
tween Booth  and  Goodrich,  In  which  the  lat- 
ter promised  that  he  would  continue  to  labor 
for  the  former  until  the  amount  due  on  the 
note  should  be  fully  paid  by  such  labor,  and 
the  former  promised  that  he  would  accept 
said  labor,  and  apply  it  in  satisfaction  of 
the  note;  that  it  was  then  further  agreed 
between  them  that  the  promise  of  Goodrich 
should  be  acc^ted  by  Booth  In  satisfaction 
of  the  note,  and  that  It  was  so  accepted.  And 
the  defendants  Insist  that  this  substitution 
of  the  promise  of  Goodrich  for  ttie  note  was 
an  extinguishment,  by  way  of  accord  and 
satisfaction,  of  such  note,  and  tboefore  con- 
stituted a  valid  defense  to  It  against  Booth, 
and  consequentiy  against  tbe  plaintiff,  his 
assignee.  If."  says  the  court,  "Bootb  ac- 
cepted, In  satisfaction  of  the  note,  the  prom- 
ise of  Goodrich  to  pay  the  amount  due  upon 
it,  In  bis  labor,  and  did  not  merely  agree  to 
accept  such  labor  when  it  shoold  be  per- 
formed. In  satlsfttction  of  it,  and  that  was 
a  Tslld  promise,  on  which,  npra  Its  nonpeav 
ftttmance,  an  action  would  lie  in  favor  of 
Booth,  the  anthorlties  appear  to  be  dedslve 
to  show  that  snch  acceptance  would  be  an 
ezecnted  accord,  which  would  be  a  sattsfae- 
ticm  and  exttngolshment  of  tbe  note."  And 
the  court;  after  commenting  tipon  cases  of 
this  character,  proceeds  as  follows:  "In  or- 
der  that  such  an  acccvd  should  be  a  defiense 
to  the  original  debt.  It  is  necemary.  In  the 
language  of  Parke,  B.,  in  the  case  last  cited 
(namely,  Bvans  t.  PowIs,  1  Welsh.  H.  &  6. 
601),  that  tbe  plaintiff  should  have  "agreed  to 
accept  the  agreement  Itself,  and  not  the  per^ 
fOrmance  of  It,  as  a  satisfaction  fOr  bis  debt, 
so  that  if  It  was  aot  perfwmcd  his  only  rem- 
edy would  be  1^  an  action  for  the  breach 
of  It,  and  not  a  right  to  teear  to  the  original 
debt*  Ttwre  must  be  a  valid  agreement  sub- 
stituting a  new  cause  of  action  In  place  of 
the  old.  It  Is  not  sofBcIent  tbat  there  Is  a 
mere  accord  between  the  same  parties,  with 
mutual  promises,  but  there  must  be  a  new 
agreement,  with  a  new  conrido'atton.**  And 
tbe  court  holds  that  where  It  Is  tbe  promise 
to  perform,  instead  of  the  performance,  that 
Is  accepted.  It  must  explicitly  iippeur  tiiat 


Digitized  by  Google 


Wa8h.>, 


■  SEWABD  «,  SPUBGXOX 


such  was  the  intoitKm  of  the  parties;  flod- 
ing  in  tbis  case  that  Booth  did  not  agree  to 
rely  upon  the  mere  promise  of  Goodrich  to 
perform  the  lalxw,  but  upon  the  performance 
of  tlie  {womlse.  And  the  other  cases  cited 
by  ai;^Uant  in  Its  reply  brief  are  to  the 
same  effect. 

So  that  the  role  on  this  question  Is  brought 
down,  by  the  modem  authorttlea.  to  a  ques- 
tion  of  intention.  This  intention  most  be 
gathered  from  the  contract,  and  In  this  case 
the  contract  must  be  ascertained  from  the  al- 
legati<uia  of  the  answer.  From  the  allega- 
tions of  the  answer,  it  certainly  does  not  ap- 
pear that  it  was  the  Intention  of  the  respond- 
ent to  accept  the  promise  of  the  city  of  Spo- 
kane to  pay  bim  $343.90,  but  that  it  was  the 
paymoit  of  the  said  sum  that  be  relied  upon 
to  extinguish  his  claim.  Uud«r  the  pleadings 
in  this  case,  It  plainly  appears  that  the  claim 
was  to  remain  In  force  until  the  satisfaction 
under  the  new  agreement,  namely,  the  pay- 
ment and  acceptance  of  the  warrant  was 
completed;  and  it  may  be,  as  was  said  in 
Krom»  v.  Helm,  75  N.  Y.  578,  that  It  was 
indefensible  in  morals  for  the  respondent  to 
refuse  to  abide  by  the  agreement  that  he 
made,  but  he  was  under  no  1^1  obligation, 
and  had  the  right  to  enforce  his  claim  at  any 
time  before  his  acceptance  of  the  amount 
agreed  upon.  In  fact,  so  far  as  the  allega- 
tions of  the  answer  In  this  case  are  concern- 
ed, it  does  not  even  appear  definitely  that 
there  was  a  meeting  of  the  minds  of  the  city 
conncU  and  the  respondent  at  any  time.  Cer- 
tainly, there  was  no  tender  by  the  council  of 
the  amount  at  the  time  that  the  alleged 
agreement  was  made.  And  whether  or  not 
there  Is  any  distinctiwt  to  be  made  on  the 
question  of  trader  betwera  a  municipal  oar- 
poratlon  and  an  indiridual  Is  a  question 
which  ill  Is  not  necessaxy  for  ng  now  to  de- 
cide, as  It  does  not  appear  from  the  anawa 
ttiat  the  date  <n  which  the  plaintiff  agreed 
to  accept  the  amount  specified  was  ttie  date 
OB  which  tlie  dty  council  empowered  Its 
comi^troUer  to  issue  the  said  warrant  to  the 
refvondrat  We  think  that  the  objection 
that  the  answer  did  not  state  facts  sufficient 
to  oonstltute  a  defense  in  this  particular 
should  have  been  raised  by  demurrer;  that 
audi  Is  much  the  better  and  fairer  practice, 
because,  U  the  court  aboold  sustain  the  ob- 
jection, the  pleader  can  hare  an  opportunity 
to  amend  his  pleadings  to  correspond  with 
tlie  fact&  But  Inasmuch  as  this  quostlw  has 
not  been  raised  by  the  appellant,  and  inas- 
much as  It  further  appears  from  the  testi- 
mony offered  that  iite  proof  was  not  even  as 
BtzttnfT  in  support  of  the  plea  In  bu  as  the 
alk?gatlons  of  tlie  answer,  the  agreement  of 
respondent  appearing  to  be  with  the  finance 
committee,  1^  which  it  was  afterwards  sub- 
mitted to  the  council  tor  ratification,  aft- 
er respondent's  acceptance  of  the  same,  and 
that  no  amendment  could  have  been  made  In 
acconlance  with  the  facts,  we  will  not  dis- 
turb the  Judgment  of  the  court  on  that 


ground.  ISils  ■  dispotes  of  -  tlie  objectlob  to 
the  Instruction  of  the  court  that  the  assertion 
that  the  plaintiff  agreed  to  receive  J343.90 
In  consideration  of  his  claim  against  the  city, 
and  that  the  city  agreed  to  pay  it,  and  wder- 
ed  It  paid,  constituted  no  defense,  and  that 
It  was  therefore  withdrawn  from  their  con- 
sideration. 

It  is  stated  by  the  appellant  In  Its  brief 
that  but  two  questions  are  presented  In  this 
case,  viz. :  First,  error  of  the  court  In  exclud- 
ing the  evidence  showing  a  compromise  be- 
tween the  parties;  second,  excessive  damages 
awarded  respondent.  There  Is,  however, 
some  little  attempt  to  show  that  If  the  dump 
was  in  a  dangerous  condition  It  could  have 
been  serai  by  any  person,  and  that  the  re- 
spondent was  therefore  guilty  of  contribu- 
tory negligence.  In  not  taking  notice  of  its  dan- 
gerous cmdltton.  The  testimony,  however, 
shows  that  the  respondent  had  not  been  ac- 
quainted with  the  structure  when  It  was  first 
made,  and  had  not  had  an  opportunity  to  ob- 
serve its  gradual  decay,  or  rather  displace- 
ment to>m  its  original  positirai;  he  never 
having  been  to  the  plaoe  before  the  8th  of 
August,  tlK  accident  occurring  on  the  21th 
of  the  same  iikhiQu 

So  far  as  the  qnestim  of  excessive  damages 
Is  ccoicemed,  from  the  testimony  of  the  re- 
spondent and  of  the  physician  attending  him. 
It  would  take,  it  seems  to  ns,  a  large  stretch 
of  the  imagination  to  c<niclude  that  such  tefr^ 
timony  showed  that  the  verdict  was  ftmnded 
upon  the  passion  and  prejudice  of  the  Jury. 
It  may  have  been  that,  if  this  court  had  beoi 
sitting  as  a  trial  Jury,  it  would  not  have 
given  the  respondent  the  same  amount  of 
damages  that  was  given  by  the  Jury.  That 
question  having  be^  submitted  to  a  tribunal 
authorized  by  law  to  make  a  finding  upon 
that  subject,  we  are  not  Inclined  to  disturb  it 
The  Judgment  will  therefore  be  afllrmed. 

SCOTT,  A2n)£]BSk  and  STILES,  JJ.,  coib> 
cur. 


SEWARD  et  al.  v.  SPXTRGEON  et  ai. 

(Supreme  Court  of  Washington.   Jane  1,  ISOi.) 

Rbforhatiok  or  Dxbd—Cobi^Rbvbrsal. 

1.  lu  an  action  for  the  reformation  of  a 
deed  it  appenred  that  defeiidaot  and  S.,  the 
grantor  of  plaintiff,  agreed  to  purchase  certain 
land.  The  deed  was  made  by  miatake  to  S. 
■lone,  who  afterwards  «ecnted  to  defendant 
a  deed  for  his  half  interest,  and  the  diTlsioii 
line  between  their  halvee  was  staked  out,  and 
a  fence  built  on  the  line.  Defendant's  tract, 
as  marked  off,  contained  a  few  more  acres 
than  the  other.  The  evidence  was  conflictinfr 
as  to  whether  the  tract  was  divided  as  to 
acreage  or  value.  S.  had  the  choice  of  the  trnct« 
after  the  division.  The  description  in  the  deed 
called  for  more  land  than  defendant  claimed. 
Defendant  had  sold  several  parcels  of  his  tract 
which  bordered  on  the  division  line  to  innocent 
pnrchasers.  Held,  that  a  decree  that  the  line 
staked  out  be  the  division  Une  was  proper. 

^  Bebearing  pending. 
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2.  "Where,  in  an  action  for  ifae  reforma-  ' 
tion  of  a  deed  executed  in  the  dWlslon  of  laud, 
Lt  appeared  that  defendant  only  claimed  to  a 
certain  diviaion  line,  which  the  «)urt  decreed 
to  be  the  proper  dirision  line,  and  that  plain- 
tUC  bad  never  reQuested  him  to  correct  the 
deed  ao  aa  to  conform  thereto,  the  fact  that 
the  court  failed  to  reform  the  deed  so  aa  to 
conform  to  Buch  line  'is  not  ground  for  reversal 
BO  as  to  entitle  plaintifE  to  coats. 

Appeal  from  superior  court,  Clarke  coucty; 
E.  A.  Wlawald,  Judge. 

Action  by  Orson  M.  Seward,  guardian,  and 
others,  against  Mathlas  Spurgeou  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiffs appeal.  Afflrmed. 

MltcbeU,  Tanner  A  Mitchell,  for  appellants. 
Miller  &  Stapletoa  and  Qreea  ft  Sporiw,  for 
respondents. 

DUNBAB,  C.  J.  In  November.  1873,  Or- 
Bon  M.  Seward,  one  of  the  appellants  In  this 
a<tion,  and  Mathlas  Spurgeon,  one  of  the 
respondents,  purchased  a  portion  of  a  dona- 
tion land  claim  of  Joseph  Petraln,  In  Glarbe 
county,  Wash.  They  each  advanced  one- 
half  of  the  purcliase  price,  with  the  agree- 
ment  that  the  deed  should  be  made  to  them 
aa  tenants  in  common,  each  to  own  an  undi- 
vided «ie-half  thereof.  The  deed,  however, 
instead  of  being  made  to  Seward  and  Spur- 
geon  Jointly,  was  made  out  by  Petraln  in 
the  name  of  and  to  Orson  M.  Seward,  by 
reason  of  which  he  took  the  legal  title  to  the 
ythfAe  of  said  land.  Afterwards  tbey  divid- 
ed the  land  between  them.  Appellants  con- 
tend that  the  agreement  was  to  divide  the 
land  equally,  so  for  as  acreage  was  concern- 
ed, but  that  by  reason  of  a  mistake  made 
by  the  surveyor  who  surveyed  the  land  at 
the  time  the  deed  was  made  Seward  actually 
deeded  to  Bpurgeon  more  than  one-half  of 
the  number  of  acres  of  said  tract  of  land; 
that  bis  deed  called  for  about  135  acres  of 
land,  when  in  fact  125^  acres  was  one-balf 
of  the  wiuAe  tract  At  the  time  the  deed 
was  made  a  division  line  between  the  land 
of  Spnrgeon  and  that  of  Seward  was  agreed 
upon  by  the  parties.  Stones  and  stakes 
were  set  to  establlsb  It  a  fence  on  said  divi- 
sion line  was  built  a  irartlon  of  the  way  at 
least  across  the  line,  and  said  line  has  ever 
since  been  respected  by  both  parties  as  the 
true  line.  Subsequent  to  this  conveyance  and 
the  establishment  of  said  line,  Spurgeou  sold 
and  conveyed  to  the  defendants  G.  E.  Wbeel- 
ock  and  William  Smiley  each  a  portion  of 
sold  land  so  conveyed  to  him,  and  which 
reached  up  to  the  division  line  above  re- 
ferred ta  In  1S81,  Nancy  E.  Seward,  wife 
of  said  Orson  M.  Seward,  and  the  motho-  of 
the  other  appellants  named  herein,  died  In- 
testate, leaving  said  children  her  lawful 
heirs.  Her  estate  was  duly  administered 
upon,  and  the  land  distributed  to  said  chil- 
dren, appellants  herein.  Afterwards  Orson 
M.  Seward  deeded  to  the  other  'apiwllaots 
al^  his  right,  title,  and  Interest  in  and  to  the 
excess  of  land  so  claimed  to  be  conveyed  to 


said  bpurgeon,  Orson  M.  Seward  appeartnK 
In  this  action  as  guardian  for  some  of  the 
minor  heirs.  A  division  of  the  land  between 
the  heirs  led  to  the  discovery  of  the  alleged 
mistake  in  September,  1891,  and  this  action 
is  brought  to  reform  the  deed  from  Seward 
to  Spurgeon,  and  to  establish  the  boundary 
line  between  the  original  Bpurgeon  tract  and 
the  original  Seward  tract  of  land.  The 
court  found  upon  the  trial  of  the  cause:  <1) 
That  Seward  and  Spurgeou  agreed  to  pur- 
chase and  hold  aa  tenants  bi  common  that 
certain  tract  of  land  described  in  the  com- 
plaint. (2)  That  on  or  about  the  Ist  day  of 
Novemb^*,  1873,  punAase  was  made  of  said 
tract;  that  the  deed  therefor  yna  made 
Orson  M.  Seward,  who  took  legal  title  to 
same,  and  became  trustee  of  sold  Spnrgeon 
for  an  nndtvtded  one-half  thereof.  ^  That 
subsequently  Seward  and  Spurgeon  agreed 
to  divide  said  tract  eqtiaily  between  them, 
and  for  that  purpose  the  county  surveyor  es- 
tablished a  Ibie  within  the  snpervlslim  of 
Seward  and  Spurgeon,  dividing  the  tract  into 
two  equal  parts;  tliat  said  line  thien  and 
there  established  was  by  Seward  and  Spur- 
geon accepted;  that  Seward  had  his  choice 
of  the  two  parcels  as  divided,  and  selected 
the  south  half,  and  Spurgeon  t0(A  the  north 
half;  that  ever  since  the  6th  day  of  Janu- 
ary, 1874,  Seward  and  Spurgeon  have  con- 
tinued to  occupy,  cultivate,  and  improre 
their  respective  tracts;  that  the  dividing 
line  between  Seward  and  Bpurgeooi  made 
an  equal  and  equitable  division  of  said  tract; 
that  defendants  O.  B.  Wheelodc  and  Wil- 
liam Smiley  were  innocent  purctuuerB  of  the 
tracts  which  th^  respectively  bold  Arom 
Hathias  Spurgeon.  who  at  the  time  of  th^ 
purchase  from  him  held  th6  l^^l  title  to  said 
tracts;  that  the  line  established  and  accept- 
ed by  Seward  and  Spm^son  at  the  time  of 
the  partition  of  said  tract  and  observed  as 
such  since  that  time  be  and  continue  the 
boundary  line  between  them,  their  succes- 
sors and  assigns,  said  Une  so  estaUlahcd  bO' 
ing  described  in  the  judgmcait 

From  a  perusal  of  the  record  we  are  sat- 
isfied that  the  findings  of  the  court  were 
clearly  warranted  hy  the  testimony.  At  the 
trial  appellants  Introduced  Connty  Surveyor 
Hobb,  who  testified  that  a  certain  line  iih 
dicated  by  him  would  be  an  equal  division 
of  the  land  so  far  aa  area  or  acreage  was 
concerned.  While  It  seems  to  bo  true  that 
the  deed  from  Seward  to  Spurgeon  actually 
caUs  for  a  greater  numb»  of  acres  tlun 
wotUd  be  comivefaeaded  hi  one-half  ot  the 
tract,  yet  the  testimony  la  conflicting  as  to 
whether  agreement  was  for  an  equal 
division  of  acres  or  an  equal  division  so  far 
as  value  is  concmied.  It  appears  from  the 
testimony  that  the  line  was  actually  estate 
llshcd,  and  that  Seward  had  his  choice  of  the 
tracts  that  were  divided  tiy  said  Une;  but 
conceding  that  the  agreement  was  that  the 
division  should  be  made  with  reference  to 
tho  uumlier  of  acres,  then  tlieru  is  no  tcsti* 
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Btony  -whatever  in  this  caae  tending  to  show 
that  the  parties  to  the  coatract  agreed  to 
divide  the  land  with  reference  to  the  par* 
ticular  line  established  and  reported  b7  8ur- 
Teyor  Bobb.  And,  if  we  understand  what  a 
reformation  of  a  deed  means,  It  most  be 
shown  clearly  that  the  parties  to  the  con- 
tract intended  to  deed  a  particular  piece  of 
land;  that  the  deed  actnally  given  did  not 
express  the  agreement  of  the  parties;  and  a 
court  of  equity  will  then  decree  that  the 
instrument  shall  be  ref^med  to  express  the 
actual  intention  of  the  parties.  But,  as  we 
say  above,  there  Is  no  testimony  showing 
that  the  particular  line  of  division  indicated 
by  the  surveyor  was  ever  agreed  upon  by 
the  parties  to  this  contract.  While  It  may 
be  true,  and  doubtless  Is,  that  what  la  termed 
the  "Bobb  Line"  would  be  an  equal  divi- 
sion of  the  tract  of  land,  yet  there  m^ht  be 
40  lines  run  across  the  tract,  which  would 
equally  divide  the  land,  and  the  court,  under 
the  testimony,  has  no  authority  to  reform 
the  deed  upon  that  basis.  Besides,  accord- 
ing to  the  report  of  the  surveyor,  the  deed 
from  Seward  to  Spurgeon  absolutely  con- 
veyed nothing,  the  line  not  being  closed,  so 
that  an  Intelligent  description,  or  any  descrip- 
tion at  all,  was  ex[»'essed  In  the  deed;  and 
the  location  of  the  dividing  line  at  the  time, 
and  Ita  observance  since  by  both  the  parties, 
is  really  all  there  Is  to  indicate  the  intra- 
tion  of  the  parties  at  the  dme.  The  caae,  in 
any  event,  would  have  to  fail  bo  for  as  de- 
fendants Whe^ock  and  Smiley  are  con- 
cerned, for  the  testimony  Is  undisputed  that 
they  were  lnnoc«it  purchasers  far  value 
wltboot  notice,  both  of  them  having  pnr- 
<4uiaed  and  paid  for  the  tracts  of  land  in 
dlspate  -without  notice  of  tbe  alleged  mis- 
take. 

It  Is  stoutly  maintained  by  the  ai^llants 
that,  inasmuch  as  tbe  deed  from  Seward  to 
SpnrKoon  calls  for  land  north  of  the  estab- 
lished line  between  the  two  respective  tracts, 
— or.  In  other  words,  land  which  Is  embraced 
within  what  Is  conceded  to  be  Seward's  right 
fnl  bomidary,~ln  order  to  protect  appellants* 
title  tbe  deed  should  have  been  reformed. 
But,  conceding  that  this  concession  has  been 
made,  and  that  the  deed  from  Seward  to 
Spm^eon  had  actnally  conveyed  such  land, 
the  judgment  of  the  court  is  substantially  a 
ref<»-matlon  of  the  deed,  so  far  as  the  pro- 
tection of  appellants'  title  Is  concerned. 

So  far  as  the  question  of  costs  Is  concerned, 
the  record  shows  that  no  demand  was  ever 
made  upon  respondent  Spurgeon  for  the  cor- 
rection of  this  deed.  He  has  at  all  times, 
at  the  trial  and  before,  disclaimed  any  title 
whatever  to  any  land  north  of  the  estab- 
lished line  agreed  upon  between  them  so 
long  ago.  The  court  found,  ns  we  think 
rightfully,  from  the  testimony,  that  said  es< 
tablished  line  was  the  true  line,  which  was 
all  t3w.t  was  contended  for  by  the  respond- 
ents; and,  their  contention  harli^c  been  fully 
nsstelned  by  the  coiurt,  we  see  no  reason 

V-STP-no-S— 20 


why  tbcy  should  be  put  to  costs  to  litigate 
the  wrongful  contention  of  the  appellants. 
The  Judgment  will  therefore  be  affirmed. 

SOOTT,  HOXT,  AND£RS»  and  STILES, 
JJ.,  concur. 


CLOTJD  V.  TOWN  OF  SmiAS. 
(Supreme  Court  of  Washington.  July  13,  1894.) 
Mandamcs— Payment  of  Tows  Warbakts. 
Where  one  loans  money  to  a  town,  and 
receives  warrants  therefor,  Ihb  proper  remedy 
on  the  refusal  to  pay  the  warrants  is  by  man- 
damus to  compel  payment  thereof,  and  not  by 
action  on  the  warrants.  Dunbar,  0.  J.,  dissent- 
ing. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  H.  Winn,  Judge. 

Action  by  J.  A,  Cloud  against  the  town  of 
Sumas  to  recover  money  loaned  defendant 
From  a  Judgment  for  plalntUC,  defendant 
appeals.  Reversed. 

Chambers  &  l4ambert  and  Bladt  &  Learn- 
ing, for  appelant  Ronald  &  PUes.  for  re- 
spondent 

SCOTT,  J.  In  June,  1801,  the  town  of 
Sumas  became  a  municipal  corporation  of  the 
fourth  class.  The  town  authorities,  desirlnff 
to  make  certain  public  Improvements,  sncli 
as  the  grading  of  streets,  etc.,  and  the  town 
not  having  the  money  on  hand  to  pay  there- 
for, entered  Into  negotiations  with  the  plain* 
tiff,  who  at  that  time  was  engaged  in  the 
banking  business  at  said  town,  the  result  of 
which  was  an  agreement  between  the  town 
authorities  and  the  plaintiff  that  the  plain- 
tiff would  supply  said  town  with  moneys  to 
the  extent  of  not  to  exceed  $5,000.  Several 
warrants  were  Issued  by  the  town  authori- 
ties to  plaintiff,  and  the  amount  called  tor, 
less  a  certain  dlsootmt,  was  deposited  In 
plaintiff's  bank  to  the  credit  of  the  town, 
and  these  sums  were  thereafter  paid  out 
upon  warrants  Issued  to  various  parties  by 
the  town  treasurer.  Tbls  action  was  brought 
by  the  plaintiff  to  recover  the  moneys  ad- 
vanced to  the  credit  of  the  town.  He  ob- 
tained Judgment,  and  the  town  appeals. 

A  number  of  technical  objections  regard- 
ing the  regularity  of  the  proceedings  of  the 
conndl  authorizing  the  obtaining  of  these 
moneys  from  the  plaintiff  are  raised  upon 
this  appeal.  It  Is  also  contended  that  mu- 
nicipal corporations  of  the  fourth  class  have 
no  authority  to  borrow  money.  And  it  is 
further  contended  that  the  present  action 
will  not  He  in  any  event  as  the  remedy  of 
the  plaintiff.  If  he  has  any,  Is  by  mandamus, 
to  compel  the  payment  of  the  warrants  Is- 
sued to  him  for  the  moneys  aforesaid.  Ow- 
ing to  the  conclusion  we  hare  arrived  at  as 
to  this  last  proposition,  whatever  may  be 
our  views  ui>on  the  other  questions  raised, 
as  to  whether  any  of  them  are  entitled  to 
any  merit  or  whether  the  transaction  was 
one  of  loaning  mon^y,  ot,  rather,  the  pay- 
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inent  of  debts  cOntract^rf  hy  the  town"  to 
other  parties,  they  are  ^Iminated  from  the 
case,  and  are  not  now  entitled  to  consider- 
ation. We  are  of  the  opinion  that  the  plain- 
tiff mistook  hia  remedy.  All  he  could  obtain 
■upon  a  judgment  In  his  favor  would  be  a 
waiTant,  issued  by  the  town  authorities,  for 
the  payment  of  his  claim  in  accordance  with 
the  proriaions  of  section  674,  toI.  2,  of  the 
Code,  and  be  already  has  a  warrant  there- 
for. Xo  execution  would  He  against  the 
town.  If  this  action  can  be  maintained  up- 
on the  warrants  which  have  been  Issued, 
then  a  like  suit  might  be  maintained  upon  the 
warrants  Issued  in  satisfaction  of  this  judg- 
ment, and  so  on  without  limit  Clearly  the 
law  contemplates  no  such  proceedings.  The 
plaintiff  already  has  the  town's  evidences  of 
Indebtedness,  issued  to  him  in  regiUar  form, 
and,  if  the  treasurer  should  refuse  to  pay 
them  In  their  regular  order,  he  can  resort  to 
a  mandamus  to  compel  such  payment  Car- 
roll V.  Board,  28  Miss.  38.  See,  also,  Trust 
Co.  V.  Gelbach  (Wash.)  36  Pac.  467.  And  the 
questions.  If  they  are  further  insisted  upon, 
afCocting  the  lenity  of  such  warrants,  can 
be  tried  In  that  proceeding.  Jefferson  Co.  v. 
Arrighi,  54  Miss.  668. 
Uerersed. 

STir.ES,  AXDEUS,  and  HOYT,  JJ.,  concur. 

DTINBAK,  C.  J.  I  dissent  It  Beems  clear 
to  me  that  the  object  of  this  suit,  as  gath- 
ered from  the  complaint,  was  to  test  the  val- 
idity of  the  wan-ant  heretofore  issued,  or, 
rather,  to  test  the  validity  of  the  respond- 
ent's  claim  against  the  city.  The  record 
shows  that  the  validity  or  legality  of  this 
claim  is  denied  by  the  treasurer,  and  is  the 
only  real  matter  In  issue.  If  that  be  true, 
then  the  issues  may  as  well  be  determined 
In  this  case  as  in  a  mandamus  proceeding; 
and  the  ends  of  justice  will  not  be  subserved 
by  sending  the  respondent  out  of  court,  and 
Imposing  upon  him  the  expenses  of  another 
suit  . 


ABJIRNKTHY  t.  TOWN  OF  MEDICAL 
liAICE. 

(Supreme  Court  of  Washington.   June  5, 189^) 
TowKs— -IxVALiD  Okoanization— Reincorpora- 
tion—fcypBCT  ON  Contracts— Uandahub. 

1.  AVhere  a  town  Is  orKanized  under  a  void 
law  (Laws  18IX),  p.  206)  which  authorizes  it  to 
make  contracts  for  street  ioiprovemcuts,  aueh 
contracts  are  made  binding  on  the  town  by  thi» 
euactiueut  of  a  law  (Laws  1893,  c.  80)  provid- 
iQi;  for  the  reiucurpocntiou  of  auch  towns,  and 
declaring  legal  all  coutracta  made  under  the 
void  law. 

2.  Where  the  statute  provides  for  the  pay- 
ment of  the  town's  debts  by  isauiug  warrants 
on  the  treasurer,  and  a  warrant  is  so  issued, 
which  the  treasurer  refuses  to  pay,  maodamus 
to  eompei  the  payment  of  the  warrant  is  the 
proper  remedy. 

Appeal  from  superior  courts  Spokane  coun- 
ty; Norman  Buck,  Judge. 


Action  Robert  Abemethy  against  VOta' 
town  of  Medical  L<ake  on  a  town  warrant 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Prather  &  Danson,  for  appellant  JonM, 
Belt  &  Quinn,  for  respondent 

STILES,  J.  It  was  decided  In  City  of  PuU- 
man  v.  Hungate  (Wash.)  36  Pac.  483,  that 
those  municipal  Incorporations  which  were 
declared  to  be  void  In  Territory  v.  Stewart 
1  Wash.  St  98,  23  Pac.  405,  and  whose  at- 
tempted resuscitation  was  held  unsuccessful 
in  Town  of  Denver  v.  City  of  Spokane  Falls. 
7  Wash.  226,  34  Pac.  926,  had  been  legally 
established  as  corporatlona  by  the  act  of 
March  9,  1893  (Laws,  p.  183).  and  that  a 
complaint  which  showed  an  attempt  at  a 
street  assessment  under  the  act  of  189«  could 
be  maintained  tmder  the  act  of  1803.  City  of 
Pullman  v.  Hungate  has  been  followed  in 
several  other  cases,  and  It  applies  in  this 
case,  where  there  was  a  contract  made  by  the 
town  to  pay  money.  Instead  of  a  tax  or  as- 
sessment  levied  by  it  The  town.  In  terri- 
torial days,  took  steps  towards  the  grading 
of  a  street  at  the  expense  of  property  own- 
ers. The  contractor  failed  to  complete  the 
work,  and,  after  tbe  reorganization  of  the  cor- 
poration in  1890,  the  council  prc^Msed  to  per- 
sons who  had  been  bondsmen  of  the  con- 
tractor that  if  they  would  finish  the  work 
the  town  would  accept  It,  and  "ratify  the 
indebtedness  Incurred  on  said  street"  Tbo 
proposition  was  accepted,  the  work  com- 
pleted, and  reported  satisfactory,  and  an 
ordinance  was  passed  declaring  a  cniain 
sum  to  be  Indebtedness  of  the  town  in  favor 
of  plahitiflE's  assignor.  Without  further  or- 
der, the  mayor  and  clerk  Issued  warrants, 
the  payment  of  which  was  limited  to  the 
"Lefevre  Street  Grade  Fund,"  but  there  was 
no  such  fund,  and  payment  has  been  lefoaed 
by  the  treasiuvr  for  want  of  fund. 

The  authority  of  City  of  PuUman  Hun- 
gate must  decide  this  case  on  the  main  point 
of  the  plalntiCTs  right  to  have  a  recovery. 
The  act  of  1893  expressly  provides  that  all 
contracts  made  by  the  cities  and  towns  there- 
in legislated  for  are  declared  legal,  and  of 
full  force  and  effect  The  undertaking  of 
the  respondent  town  was  a  contract  which, 
the  legislature  could  have  authorized  the 
town  to  make,  and  It  could,  thepefrare,  ren- 
der it  valid  afterwards,  the  other  party  con- 
senting. That,  under  the  act  of  18S8,  streets 
could  be  improved  only  at  the  expense  of 
abutting  owners  (if  such.  In  fact,  be  tbe  case), 
can  have  no  effect  to  restrict  the  payment  of 
this  debt  to  a  "grade  fund."  The  contract 
was  general,  and  was  made  after  the  sup- 
posed valid  organization  under  the  act  of 
1890,  Which  authorized  the  council  to  ex- 
pend from  the  gMieral  fund  any  sum  they 
deemed  necessary  for  the  improvement  of 
streets.  Laws,  S  161,  p.  206,  proviso.  A 
contract  of  this  nature  must  be  supposed  to 

Digitized  by  Google 


ir«h.) 


WILKESON  COAL  ft 


OOKJS  GO.  «.  DBiyXB. 


307 


be  within  the  contemplation  of  the  act  of 
1888.  Bat  hu  the  appdUmt  panaeA  the 
proper  remedy?  Finding  against  the  re- 
spondent on  the  main  propoaltloii,  we  see  no 
necessity  for  advantage  to  grow  out  of  this 
action.  ^Rie  CMiiplalnt  shows  a  settled  and 
allowed  claim  i^inst  the  town,  and  the  is- 
snance  of  slightly  irregular  warrants,  which 
can,  vp<m  demand,  be  replaced  by  proper 
general  fnnd  warrants  of  the  same  dates. 
These  can  be  had  npon  application  to  the 
mayw  and  clo-k,  and,  If  they  refuse,  man- 
damus will  He  to  compel  the  performance  of 
their  duty.  These  warrants  the  treasmrer 
mnat  pay,  in  the  order  of  their  issnance,  out 
of  any  funds  coming  into  his  hands  belong- 
ing to  the  general  fund,  and,  if  he  refuses,  a 
like  Btdt  will  lie  against  him.  The  statutes 
prescribe  how  mani<^ial  corporations  shall 
pay  ordinary  oootract  debts,  tIz.  by  the  is* 
snance  of  a  warrant  payable  In  its  order, 
with  Interest  from  date  of  presentation.  But 
It  is  Dot  contemplated  that  the  owner  of  an 
allowed  claim  shall  sue  the  corporation  gen- 
erally, npon  the  original  contntct,  when  the 
dork  or  other  officer  refnses  to  Issue  a  war- 
rant; nor  that  the  holder  oC  a  warrant  wbI<A 
the  treasnrer  dedlnes  to  pay  shall  get  a  judg- 
ment npon  the  warrant  Sneh  a  judgment, 
like  a  judgment  npon  a  claim  disallowed, 
would  again  be  settled  by  a  warrant,  and 
take  its  turn  In  the  order  of  payment  The 
contracting  powers  of  the  town  hare  done 
all  they  can  by  the  making  of  the  contract 
and  the  allowance  of  the  claim.  It  Is  the 
ministerial  officers  who  ar^  now  in  fault,  and 
the  plaintiff  must  move  i<?m  to  action  be- 
fore he  Is  entitled  to  any  other  remedy.  Dil- 
lon, Mun.  Corp.  H  S19,  850,  and  notes.  Judg- 
ment  of  dismissal  affirmed. 

DUNBAB,  O.  J.,  and  ANDiBBB  and 
800TT,  Sl^  concur. 


Wn^BSON  GOAL  &  COKE  CO.  T.  DRIVER 
et  nx. 

(Supreme  Court  (rf  Washington.  JunelS,18M.) 

ImJUHCTIOII— DlSHIMAL  OF  ACTIOH— PUOTIOB. 

1.  Where  all  the  parties  to  a  suit  have  toI- 
antarily  submitted  tnemselTes  to  the  equity 
side  a  court,  the  queeticm  of  whether  jMalD- 
tiff  has  an  adequate  remedy  at  law  cannot  be 
raised  at  the  trial  by  motion  to  dismiss. 

2.  Objection  that  a  complaint  does  not  state 
facts  to  constitute  a  cause  of  action,  made  a 
cronnd  of  demurrer  by  statute,  cannot  be  raised 
by  motion  to  dismiss. 

3.  Xhe  fact  that  the  allegatious  of  a  com- 
plaint are  general  is  not  ground  for  dismissing 
the  action,  but  for  motion  to  make  more  definite. 

4.  Where  a  temiwrary  Injunctioa  a^nst 
trespasses  is  granted  till  plaintiff  bring  action  to 
fix  boundaries  and  determine  title,  and  till 
such  action  be  determined,  anddefendant  tmrnedi- 
ately  brings  action  for  that  purpose,  and  plain- 
tiff, in  good  faitb,  tenders  an  issae  to  deter- 
mine  title,  defendant  should  not  be  allowed  to 
dismiss  his  action  on  the  ground  that  his  com- 
plaint is  insufficient,  and  so  obtain  a  dismisHU 
«r  I^aintUC's  action  for  an  injunctlont  or.  If  de- 


foidant  be  allowed  to  dianlss,  plaintiff  diould 

be  allowed  time  to  commence  an  action  to  deter- 
mine title,  and  dismiRsal  of  bis  action  for  In- 
junction should  be  conditioned  on  his  failure  to 
do  BO. 

Appeal  from  superior  court  Pierce  county; 
W.  H.  Prltchard,  Judge. 

Action  by  the  Wllkcson  Coal  &  Coke  Com- 
pany against  Arthur  Driver  and  wife.  Ac- 
tion was  dismissed,  and  plaintiff  appeals. 
Rer^sed. 

Ashton  ft  Chapman  and  Remington  A  Rey* 
nolds,  for  aiq^ellant  John  F.  Judsout  for 
respondenta. 

800TT,  7.  This  was  a  snlt  In  eqnl^. 
Plaintiff  alleged  that  it  was  the  owner  of  a 
certain  piece  of  land  described  In  the  com- 
plaint, and  that  the  defendants  had  repeat- 
edly  trespassed  thereon,  and  had  induced 
other  persons  to  commit  trespasaes  thereon, 
and  were  continuing  so  to  do,  thereby  de- 
I^Ting  the  plaintifl  of  all  use  thereof,  and 
that  the  defendants  and  such  other  persons 
so  continually  trespassing  ut>on  said  premises 
were  each  of  them  Insolvent  and  a  jadg^ 
ment  against  them  would  be  uncollectible; 
that  it  would  be  a  great  hardship  for  the 
plaintiff  to  be  compelled  to  bring  numerous 
separate  actions  agalnstsaid  trespassers;  and 
that  plaintiff  has  no  adequate  remedy  at  law. 
Plaintiff  further  alleged  that  It  owned  and  op- 
«rated  extensive  coal  mines  adjacwt  to  the 
land  aforesaid,  and  had  erected,  at  great  tx- 
pense,  Its  offices,  stores,  supply  houses  and  a 
great  number  of  dwelling  honses  for  its  em- 
ployes. In  the  Immediate  vldnl^  the^f,  and 
that  In  order  to  secure  the  best  resulte  in  Its 
business,  md  to  rec^ve  the  reasonable  value 
of  the  services  of  Its  employte,  sobriety  and 
abstinence  from  the  use  of  intoxicating  llgt- 
uors  among  said  employes  was  a  primary 
requisite,  and  it  was  necessary  therefor  to 
put  and  keep  its  said  employte  beyond  the 
reach  of  temptation  to  use  intoxicating  liq- 
uors, and  that  there  were  none  such  theu 
in  the  vicinity,  but  that  the  defendants 
were  thai  erecting  a  building  upon  the  and 
described  in  the  complaint  wh^eln  the  de- 
fendant Arthur  Driver  Intraded  to  start  and 
-maintain  a  saloon;  that  conducting  a  saloon 
thereon  would  occasion  great  and  irreiwra- 
ble  Injury  to  the  plaintiff,  and  greatly  e»- 
sen  the  value  of  its  property  and  injure  its 
business,  etc.;  and  that  the  defendante 
threaten  to  bold  possession  of  said  land  by 
force,  and  to  maintain  a  saloon  thereon, 
during  the  pendency  of  any  suite  that  might 
be  brought  against  them  to  eject  them  from 
said  premises.  The  complaint  contained  a 
prayer  for  an  injunction  against  the  defend- 
ante, preventing  them  from  committing  any 
trespass  npon  the  premises  aforesaid,  and 
from  completing  lald  building,  and  also  for 
a  restraining  order  during  the  pendency  of 
the  suit  and  contained  a  prayer  for  irjneral 
relief.  Notice  was  served  upon  the  defend- 
ants to  show  cause  why  a  restraining  order 
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should  not  b«  Isfflied,  and  a  bearing  was  had 
thereon  before  the  conrt  on  the  2d  day  of 
FebnuuT.  1802.  Whereupon,  the  court,  flrat 
reciting  the  app«irance  of  the  parties,  and 
the  hearing  of  evidence  In  relatlOD  to  the 
Issuance  of  a  restraining  order,  and  that  aa 
It  aiveared  "that  the  plaintiff  was  engaged 
In  the  Institution  of  proceedings  against  the 
defendants  for  the  purpose  of  trying  the  ti- 
tle to.  and  ascertaining  the  boundaries  of, 
the  land  upon  which  the  acts  and  doings 
sought  to  be  restrained  were  being  commit- 
ted," ordered  that  nntU  the  final  trial  and 
disposition  of  such  action,  and  until  the  final 
healing  of  the  case  pending,  the  said  defend- 
ants, and  eadi  of  them,  and  all  and  every 
prison  claiming  b7,  through,  or  undo-  them, 
should  be  enjoined  and  restrained  from  com- 
mitting any  act  of  trespass  upon  the  prem- 
ises described  In  the  complaint,  and  ' partic- 
ularly from  completing  the  bulldli^  afore- 
said in  process  of  erection.  To  this  com- 
plaint, defendants  Interposed  an  answer  and 
cross  complaint  denying  the  plaintiff's  tlUe 
to  the  land  described  In  the  complaint;  and 
allying  title  In  themstilTeB.  At  the  time  tills 
action  was  commenced,  and  order  granted, 
it  is  conceded  that  no  suit  had  been  ln«d- 
tttted  by  the  plaintiff  to  detOTmlne  the  title 
to  the  land  hi  controTeray,  and  that  the  ref- 
erence to  such  proccedingB  In  the  order  afore- 
said was  to  a  suit  which  the  plaintiff  was 
then  contemplating  and  preparing  to  bring. 
Before  the  same  was  Instituted,  and  on  the 
17th  day  of  March  following  the  gi-antlng 
of  the  order,  the  defendants  herein  Instituted 
an  action  In  equity  against  the  plaintiff  in 
this  action,  alle^ng  that  they  and  the  de- 
fendant company  were  adjoining  proprietors 
of  certain  real  estate,  and  that  the  land  In 
controversy  In  the  former  action  was  a  strip 
adjoining  the  boundary  or  dividing  line  of 
said  lands,  and  that  each  of  said  parties 
claimed  to  own  the  same  In  oonsequence  of 
a  controversy  as  to  where  the  dividing  lane  , 
■was  or  should  be  located.  And  the  plain- 
tiffs prayed  that  the  court  should  order  the 
boundaries  between  said  lands  to  be  estab- 
lished and  proijerly  marked,  and  also  for 
general  relief.  Tlie  defendant  company  an- 
swered,' d'MiyIng  that  the  boundary  line  was 
located  as  chiimed  by  the  plaintiffs,  and  al- 
leged that  It  was  so  located  as  to  make  the 
lands  In  controversy  a  part  of  the  lands  and 
premises  owiicd  and  claimed  by  tliom.  In 
the  foregoing  we  have  only  sought  to  kIvc  a 
general  description  of  the  matters  alleged  In 
the  pleadings  In  said  actions.  In  order  that 
the  nature  thereof  might  be  indicated.  On 
the  2d  day  of  November,  1892,  said  actions 
wore  called  np  for  trial,  and  the  partlos  an- 
uonceed  thomsL-lves  ready  for  trial.  Where- 
upon, the  defendants  herein  moved  tbe  court 
to  dismiss  this  action  on  the  groiind  that 
the  complaint  "does  not  state  facts  sufflclont 
to  entitle  said  plaintiff  to  any  relief  In  this 
court,"  to  which  the  plaintiff  objected,  and  ob- 
jected to  further  proceedings  n^ltb  sahX  actiim  , 


nntn  the  other  actton  had  been  tried  to  de- 
termine the  title  ta  the  propoty  in  contro- 
versy. Whneapon,  the  dtfendants  ber^ 
<the  plalnliftB  In  ndd  other  action)  nrared 
to  diamlSB  the  same  at  their  cost,  to  whteb 
the  defendant  company  objected,  and  ofla> 
ed  to  make  any  amendments  to  thetr  answer 
in  said  action  which  might  be  deemed  neo> 
essary  in  ordw  to  make  such  action  soltablo 
to  establish  the  boundaries,  and  try  and  da* 
termine  the  title  to  the  jvemlses  in  dispute, 
and  announced  themselves  as  ready  to  pro- 
ceed and  try  the  title  to  said  premises.  It 
was  conceded  that  the  company  had  not 
brought  any  action  to  try  the  title  to  said 
lands,  but  it  offered  to  show  that  it  hud  re- 
lied In  good  Calth  upon  the  action  brou-:;ht 
by  DrivOT  and  wife  therefm-.  The  court 
oven-uled  said  objections,  and  allowfd  Driv- 
er and  wife  to  disconllnue  the  suit  brougat 
by  them,  which  they  did.  Whereupon,  the 
court  also  granted  the  motion  aforesaid  of 
defendants,  Driver  and  wife,  to  dismiss  this 
action,  and  the  plaintiff  appealed. 

In  granting  said  motion  the  court  made  the 
following  order: 

"This  cause  oomlug  on  to  be  heard  npon 
the  motion  of  the  defendant  to  dismiss  this 
cause  upon  the  ground  that  the  pleadings  do 
not  show  or  state  facts  sufficient  to  consti- 
tute A  cause  of  action,  or  to  authorize  the 
court  to  grant  any  relief  to  plaintiff; 

"And  It  appearing  to  the  court  that,  in  the 
order  granting  the  preliminary  Injunctimi,  It 
was  ordered  that  the  temporary  injunction 
remain  in  force  till  the  plaintiff  should  bring 
SD  action  to  fix  the  boundaries  and  determine 
the  title  to  the  premises  on  which  the  al- 
leged treepa^es  were  cmnmitted,  and  until 
said  action  should  be  determined;  and  the 
court  now  finds  that  no  such  action  has  been 
bronght  by  snld  plaintiff,  and  no  proceeding 
has  been  commenced  to  determine  said  bound- 
aries to  try  said  title,  except  an  action  (No. 
fl,9.56)  in  this  court,  and  commMiced  by  de- 
fendant, In  which  the  plaintiff  made  answer 
and  a  so-called  counterclaim,  which  said  ac- 
tion has  -be^n  dismissed  "oh  the  motion  of 
plaintiff,  the  def«i(tant  herein,  and  which  ac- 
tion this  court  finds  was  not  suitable  to  de- 
termine said  boundaries  or  to  try  said  title; 

"And  the  court,  now  being  fully  advised  In 
the  premises,  sustains  said  motion: 

"Wherefore,  by  reason  of  the  law  and  the 
premises.  It  Is  considered  and  adjudged  by 
the  court  that  plaintiff's  cause  be  and  the 
same  is  dismissed  without  prejudice,  and  the 
defenrlanta  have  and  recovtr  of  and  from  the 
plaintiff  their  ts  and  disbursements  here- 
in, taxed  at  ~  —  dollars^  and  that  execa- 
tion  issue  therefor. 

"To  whldi  ruling  of  the  court,  plaintiff  ex- 
cepts, exceptions  are  allowed,  and  thereupon 
plaintiff  gives  notice  of  appeal  to  the  sOr 
preme  court  of  the  state  of  WashlngtfXL 

"And  plaintiff  specially  excepts  to  the  sec- 
ond paragraph  of  this  decrees  which  set« 
forllL  that  the  tumtt  finds  ttas$  no  actton  ban 
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been  begun  to  detcnnhie  the  bonndaiieB  of 
the  premises  on  whfcfa  fbe  treapasKs  were 
committed,  on  tbe  gnnmd  tbat  no  mch  evi- 
dence was  offered  or  admitted  In  tUa  canae. 

Exception  aDoTTPd.** 

It  appears  thereby  that  tbe  cotirt  dlBmlaaed 
the  acHon  upon  a  dlfferpnt  ground  fban  the 
one  set  up  in  tbe  motion,  but  an  tbe  respond- 
ents contend  that  the  motion  should  baTO 
been  granted  also  because  the  complaint  did 
not  state  a  cause  of  action,  and  because  tbe 
plaintiff  had  an  adcqnnte  remedy  at  law,  ft 
will  bo  necessary  to  consider  these  matters 
as  welL  We  are  of  the  opinion  that  tbe 
complaint  iras  open  to  objections  properly 
talcHL  Tbe  trespasses  complained  of,  with 
the  exception  of  the  erection  of  the  ImlldlDS 
in  controversy,  were  not  spedAcally  set  forth, 
th<*  same  only  being  pleaded  In  yery  general 
alleimtlons;  and  a  motion  to  correct  tbe 
pleading  In  ^Is  particular,  and  to  make  the 
same  more  definite  and  certain,  would  doubt- 
less hare  been  granted.  Tbe  cause  of  action 
set  up  with  r^rence  to  the  purpose  of  the 
defendants  to  start  and  maintain  Hie  saloon 
businpsa  In  question  was  not  aufflclent  to  en- 
title them  to  on  Injunction,  In  our  opinion, 
under  the  authority  of  BaUroad  Co.  t. 
Wbalen,  13  Sup.  Ct  822;  but  we  are  of  the 
opinion  tbat  the  complaint  did  state  a  cause 
of  action,  though  the  same  was  defective  In 
fiorm;  and  it  is  not  essential  to  inqolre  at 
this  tiToe  whether  it  was  of  equitable  cogni- 
zance, for  an  parties  had  voluntarily  submit- 
ted the  matters  In  controversy  to  tbe  consid- 
eration of  the  equity  side  of  the  court,  and 
the  qnestion  whether  the  plaintiff  had  nu 
adequate  romcdy  at  law  could  not  be  raised 
at  that  time  by  the  motion. 

It  Is  contended  by  appt^nt  that  the  objec- 
tion tbat  tbe  complaint  ioes  not  state  facts 
sufficient  to  constitute  a  cause  of  action  can- 
not be  taken  by  a  motion  to  dismiss;  that 
such  point  can  only  be  raised  by  a  denmrrcr 
to  the  complaint,  or  by  an  objection  to  the 
admission  of  evidence;  and  wc  are  of  the 
opinion  that  this  point  la  well  takcnl  It  is 
si)ecla1Iy  provided  as  a  ground  of  demurrer 
by  the  statute,  and  the  fact  that  the  com- 
plaint was  defective  In  form  was  no  ground 
for  dismissing  Qie  action.  It  It  did  not  state 
Acts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  was  demurred  to  upon  that  ground, 
the  plaintiff  would  bnvc  had  a  right  to 
auienil;  and  if  the  mutters  set  up  were  not 
well  iileaded,  and  a  motion  to  make  the  coui- 
plalnt  more  .Icflnlte  and  certain  luid  been 
made  and  sustained,  the  same  result  would 
have  followed. 

Nor  do  wc  iblnk  tbe  action  of  the  court  in 
dismissing  the  suit  can  be  sustained  upon  the 
ground  specified  in  the  order.  It  Is  contend- 
ed by  the  respondents  that  the  action  brought 
by  tbem  was  brought  under  section  QOS,  vol. 
2,  of  tbe  Code,  and  that  the  facts  set  up  were 
insufficient  to  enable  them  to  maintain  tlie 
action  thereunder,  and  that  they  were  jastl- 
fled  In  dismissing  the  same.    But  tblu  posl- 


tloi  Is  not  tmable.  In  itniF  t^nloh.  TOe  de- 
feodont  company  had  raised  no  sucb  qiie»- 
tlfm,  but  bad  In  good  Caitb  tendered  an  tssue 
to  determine  the  ownership  of  the  land  In 
ooatreTersy,  In  the  action  which  DriT»  and 
wife  had  fliemselves  instituted  for  that  pmv 
pme  shortly  after  the  granting  of  the  re- 
straining order  In  the  formw  suit;  and,  con- 
cpding  their  right  to  dismiss  said  action,  tbe 
plaintiff  herein  should  have  been  given  an 
oppratunlty  to  commence  an  action  for  such 
purpose,  and  the  dismissal  of  this  cause 
Btaonid  at  least  have  been  conditioned  upon 
its  failure  to  do  Bo. 

Under  tbe  drcumsttmces,  we  think  the  ap- 
pellant was  excused  Arom  bringing  the  acdon 
it  contemplated  bringing  when  the  restrain- 
ing order  was  obtained,  and  bad  a  right  to 
rely  npon  the  action  brought  by  the  respond- 
ents for  a  like  purpose,  and  consequently 
were  not  chargeable  witb  any  neglect  or  fail- 
ure of  dnty  in  the  premises.  This  being  so, 
the  order  dismissing  tbe  action  is  not  sustain- 
able, and  the  Judgment  of  the  court  must  bo 
reversed. 

DTTXBAB,O.T..  and  ANDERS  and  STILES, 
JJ.,  concur. 


HAMAR  V.  PETERSON. 
(Supreme  Court  of  Washington.  Jnne  13, 1894.) 

EqL'ITT— ApPEAI^HeVIEW  op  FlXDIXGS. 

A  finding  of  pftrtnerahlp  in  an  eriuitable 
action  will  not  be  diBtiirbed  where  pInintifF  tes- 
tified nittjitively  to  tlie  fact  of  partnership  and 
defendant  to  the  contrary,  and  the  confirming 
circumstances  were  alM)ut  equally  divided. 
Utiles  and  Anders,  JJ.,  dissenting,  on  the  ^onnd 
that  tbe  findings  did  not  amonnt  to  one  of  part- 
nership. 

Appeal  from  superior  comt;  Pierce  county; 
John  O.  Stallcup,  Judge. 

Action  by  Ijira  E.  Hamar  against  Ollff  Pe- 
terson. Judgment  fw  plaintiff.  Defendant 
aM>eali.  Affirmed. 

Wickersham  &  Beid,  for  appellant  Hans 
Spilde,  for  respondent, 

HOTT,  J.  Some  questions  arc  raised  as 
to  tbe  nature  of  the  proceeding  instituted  in 
the  lower  court  and  as  to  tbe  form  of  the 
relief  granted  by  the  Judgment  therein.  It 
Is  also  claimed  on  tbe  part  of  tbe  appellant 
that  tbe  finding  of  the  court  that  a  partner- 
sliip  had  over  existed  between  the  respond- 
ent and  the  api>cllant  was  unwarranted  by 
tbe  evidence.  It  seems  to  us  that  this  latter 
question  is  the  only  material  one,  for  the 
reason  that,  if  the  finding  of  the  court  upon 
the  question  of  partnership  was  correct  the 
other  rulings  do  not  adversely  affect  any  sub- 
stantial riglit  of  the  appellant  If  the  part- 
nership existed,  it  was  in  a  court  of  e<iulty 
that  an  accounting  of  Its  transactions  should 
be  had.  Hence  the  com-t,  and  not  the  Jury, 
would  necessarily  have  to  pass  upon  tlie  ques- 
tions In  relation  thereto;  so  tbi^-appellant 
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could  not  d&lm  the  right  to  hare  them  de- 
termlnecl  by  a  Jury,  and  the  other  rights 
which  he  claims  are  not  substantial  ones, 
and  the  form  of  the  decree,  though  perhaps 
unusual.  Is  not  of  such  a  nature  that  It  de- 
prived appellant  of  any  substantial  right. 
The  only  question,  tlierefore,  which  we  are 
called  upon  to  decide  is  as  to  the  claim  that 
the  evidence  did  not  warrant  the  finding  of 
the  lower  court  lliat  a  partnership  ousted 
between  the  parties,  as  aliened  in  respond- 
ent's complaint  The  evidence  upon  this 
subject  is  unsatisfactory  and  conflicting. 
The  respondent  testifies  in  the  most  poBltive 
terms  to  the  fact  of  the  partnership,  and  the 
appellant  In  equally  positive  terms  testifies 
to  the  contrary.  Some  circumstances  in  the 
case  tend  to  confirm  the  testimony  of  the 
respondent,  and  others  of  about  equal 
weight  that  of  the  appellant;  so  that  the 
proofs  stand  substantially  balanced,  as  far 
as  they  can  be  gathered  from  the  record. 
This  being  so.  It  would  follow  that.  If  we 
were  to  determine  the  facts  entirely  unin- 
fluenced by  the  findings  of  the  lower  court, 
the  plaintifF  must  fail,  for  the  reason  that 
the  burden  of  proof  was  upon  him.  It  there- 
fore becomes  necessary  that  we  should  de- 
termine the  force  to  be  given  in  this  court  to 
the  findings  of  fact  by  the  lower  court  in 
an  equitable  proceeding.  Under  the  old 
method  of  trial  of  cases  in  courts  of  chancery 
there  was  little  reason  why  the  appellate 
court  should  give  auy  weight  to  the  findings 
of  the  lower  court,  because  the  proofs  were 
all  reduced  to  writing,  and  the  lower  court 
decided  the  case  upon  such  written  proofs, 
without  the  aid  furnished  by  the  appearance 
of  the  witnesses  before  It,  In  the  same  man- 
ner as  did  the  appellate  court  But  even  un- 
der that  system  of  practice  It  was  held  by 
most  courts  that  they  would  not  set  aside  a 
finding  of  the  trial  court  unless  they  were 
satisfied  It  was  wrong.  Even  In  suits  in  ad- 
miralty, where  the  appellate  court  not  only 
tried  the  case  anew  upon  the  proofs  offered 
In  tlie  lower  court  but  might.  If  It  saw  fit 
allow  additional  proofs  to  be  Introduced  upon 
the  hearing,  It  was  held  that  the  findings  of 
the  lower  court  would  not  be  disturbed  with- 
out it  appeared  satisfactorily  to  the  appellate 
court  that  they  were  wrong.  If  this  was 
the  rule  tmder  the  former  practice,  how  much 
more  shoxdd  it  be  under  the  one  now  exist- 
ing? In  the  trial  of  cases  under  our  stat- 
utes there  is  practically  no  difference  In 
their  conduct  In  the  trial  court,  whether 
they  are  of  legal  or  equitable  cognizance, 
excepting  that  In  one  a  right  of  trial  by  jury 
obtains  while  in  the  other  It  does  not  The 
findings  of  the  trial  coiu-t  In  an  action  at 
law  have  the  force  here  of  the  verdict  of  a 
jury;  and  it  is  hard  to  find  an  adequate 
reason  for  holding  that  such  is  the  effect  of 
such  findings,  and  at  the  same  time  hold  that 
tlie  findings  of  the  same  court  upon  the  tes- 
timony of  witnesses  Introduced  before  It  In 
the  same  manner  should  have  no  force,  when 


the  fact  to  be  determined  la  fhe  basis  of 
equitable.  Instead  of  legsl,  relief.  Especially 
would  it  seem  to  be  absurd  to  so  hold  under 
the  provisions  of  the  present  statute  govern- 
ing the  manner  of  the  removal  of  causes  to 
this  court  Thereunder  It  Is  made  the  duty 
of  the  lower  coui't  in  equitable  as  well  as 
in  legal  proceedings,  to  find  the  facts  upon 
which  It  founds  its  judgment;  and  such 
findings  may  be  excepted  to  alike  in  both 
classes  of  cases.  From  which  it  must  fol- 
low that  if  there  ever  was  any  reason  why 
the  findings  of  the  court  In  one  class  of  cases 
should  bare  almost  conclusive  weight  and  In 
the  other  no  weight  at  all,  such  reason  no 
longer  exists.  In  our  opinion,  the  finding 
of  the  Irial  court  In  an  equitable  action 
should  be  adopted  by  this  court  in  determin- 
ing the  rights  of  the  parties,  unless  the  pre- 
ponderance of  evidence  against  such  finding 
is  BO  great  that  we  are  satisfied  It  was 
wrong.  Apply  this  rule  to  the  question  un- 
der coneldaration,  and  the  result  will  be  that 
we  cannot  disturb  the  findings  of  the  court 
as  to  the  question  of  portn^hip,  from  which 
It  will  follow  that  the  judgmrat  must  be 
affirmed. 

DUNBAK,  C.  J.,  and  SCOTT,  J.,  concur. 

STILES,  J.  I  dissent  from  the  conclusions 
aiTlved  at  by  the  majority,  in  the  first  place, 
because  the  court  made  no  finding  of  the 
material  facts  Involved  la  the  controversy. 
No  separate  findings  whatever  were  filed, 
but  the  decree  recites  the  following  facts  as 
found  to  be  ti*ue:  "That  plaintiff  and  de- 
fendant entered  into  an  agreement  to  run 
the  saloon  basiness  in  the  basement  of  de- 
fendant's building  [description],  by  the  terms 
of  which  agreement  the  plaintiff  was  to  oon- 
ti'ibnte  bis  time  and  services  to  the  said  tmel- 
ness  and  the  defendant  the  basement  room 
of  his  said  building;  and  that  If  the  busi- 
ness paid  sufficient  profit  therefor,  the  de- 
fendant was  to  be  paid  $50  per  month  as 
rent  for  the  said  basement,  and  the  plaintiff 
a  reasonable  compensation  for  his  services 
as  manager  of  the  business.  That  the  ad- 
vancement of  money  made  by  defendant  In 
the  procurement  of  license  and  stock  with 
which  to  start  the  business,  was  advanced 
to  the  business,  and,  by  the  terms  of  tne 
agreement  for  the  same  the  plaintiff  was 
to  credit  the  defendant  with  the  same  on 
the  notes  hdd  by  plaintiff  against  defend- 
ant and  wife  for  such  amount  thereof  as  the 
business  failed  to  realize."  These  were  the 
only  findings  of  fact  aud,  it  seems  to  me, 
plainly  fall  far  short  of  a  finding  that  the 
parties  entered  into  a  partnership  agreement 
If  the  business  realized  profit  enough,  de- 
fendant was  to  have  $50  a  month  rent  for 
his  basement  nnd  the  plaintiff  a  reasonable 
compensation  for  his  services  as  manager. 
Nothing  whatever  was  said  about  any  fur-, 
ther  profits  or  any  losses.  There  was  no 
conclusion  of  law  that  the  parties  were  pait; 
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nera,  or  HaA  fbere  wwe  etibev  profits  or  ton- 
es of  the  bosiaesa,  et  astj  partoendiip  prop> 
^ty  In  existence  on  -wblcb  th«  oonrt  conid 
be  called  to  sdmlnlster.  Sncb  b^ng  ttw 
state  of  tbe  record,  tbere  Is  nothing  by 
whicb  tbls  eonrt  sbould  consider  Itself  bound, 
elthOT  one  way  or  tbe  other.  Tbe  only  evi- 
dence of  tbe  partncrsblp  was  tbe  statement 
of  the  respondent,  not  definitely  that  an 
agreement  of  partnership  was  made,  but  of 
certain  facts,  most  of  which  were  drawn 
ont  of  him  by  tbe  baldest  kind  of  leading 
questions,  and  which  It  was  maintained  went 
to  show  the  existence  of  sncb  a  relation. 
Certain  witnesses  testified  that  the  appellant 
had  some  talk  with  them  regarding  the  fit- 
ness of  an  applicant  for  the  i>08ltlon  of  bar- 
keeper In  the  saloon.  In  my  judgment,  the 
appellant's  testimony  complet^  ontw^gbed 
ererythlng  tbat  was  offered  to  mstaln  tbe 
allegation  of  a  partnn-shlp. 

ANDESSi     eoncnra  In  abera 


If  Wash.  8E) 

SMITH  et  al.  t.  COOHBANH.* 

(Inpreme  Gonrt  of  Washiogton.  June  2,  1894.) 

BmNBNT  Domain— Latino  Out  Eiobwat — Jdbt 
Triad— CoKSTiTDTtONAL  Law. 

1.  Act  March,  1898  (Laws,  p.  237),  relating 
Cs  laying  out  liighways.  provides  tbat  aotice 
«C  the  proceeding  shall  be  given  by  posting, 
and,  after  the  lurrey  has  been  made  and  the 
plat  and  award  has  oeen  filed  by  the  viewers, 
the  clerk  shall  poblish  a  notice  tbat  the  court 
will  eonalder  the  report  on  a  certain  day,  when. 
If  any  one  objects  to  the  award,  the  conrt  will 
call  a  inry.  Beid,  that  the  act  Is  in  Tlolation  of 
Const,  art.  1,  I  16,  which  provides  that  com- 
pensation for  a  taking  of  property  for  a  public 
use  shall  be  ascertained  by  a  jury  unless  a  jury 
Is  waived. 

2.  The  act  h  also  oneoastitutlonal  In  tbat 
It  does  not  provide  for  snffldent  notios  to  tbe 
persons^  whose  lands  are  taken. 

Aiq>eal  from  snpolw  oonri;  King  coonty; 
3.  W.  Lan^ey.  Jndge. 

In  the  matter  of  tbe  petition  of  A.  A. 
Smith  and  others  for  a  connty  road,  and 
William  Cochrane  files  objections.  From  a 
judgment  for  petttlon^v,  Cochrane  appeals. 
Reversed. 

Stratton,  T^ewts  &  Oilman  and  D.  Q.  Inver- 
arity,  for  appellant.  John  F.  Miller,  Pros. 
Atty.,  and  A.  G.  McBrlde,  for  respondents. 

STILES,  J.  To  a  petition  addressed  to  the 
superior  court  of  King  county  for  the  estab- 
lishment of  a  county  road,  appellant  filed  ob- 
jections, some  of  which  appear  to  have  been 
proper  and  necessary  to  be  passed  upon 
before  any  step  could  be  taken  by  the  court 
For  example:  (1)  The  objection  tbat  10  free- 
hold's had  not  petitioned;  (2)  tbat  tbe  pro- 
posed road  was  impracticable,  and  Intended 
only  to  snbswre  certain  private  Interests; 
(3)  that  no  due  or  proper  notice  of  tbe  pro- 
ceeding bad  been  given.  Whether  these 
pofnts,  an  of  which  were  jnrisdlctlonal,  were 
passed  upon  or  not,  the  record  does  not  dU- 

*  For  dissenting  <vinioii,  see  37  Pac  494. 


dose^  Bat  tiim  were  o&er  objetftfoni; 
which  were  In  the  natnre  of  a  demurrer,  or 
gronnda  attacking  tiie  constltotlonall^  of 
the  act  of  March  9, 1893  (t^ws,  p.  237),  and, 
these  having  been  overmled,  the  case  Is 
tHmtght  here  by  appeal  npon  them  alone. 

Appellant  qualifies  himself  to  make  obJec> 
tlon  to  the  validity  of  the  law  by  showing 
tbat  be  la  a  resident  owner  of  certain  lands, 
part  <a  wbldL  will  have  to  be  taken  for  the 
road  as  proposed,  and  his  first  point  Is  tbat 
the  act  does  not  provide  for  personal  service 
of  notice  of  tbe  proceedings  upon  owners  of 
bis  class.  Two  kinds  of  constructive  service 
are  provided  for:  First,  there  Is  a  notice  by 
posting,  which  was  probably  Intended  rather 
to  affect  tbe  public  generally  than  owners  of 
lands.  The  county  Is  required  to  pay  for 
land  taken,  and  maintain  these  roads,  al- 
though It  appears  to  have  no  voice  In  the 
matter  through  any  of  its  officers,  and  It 
may  be  supposed  that  the  posted  notice  wlU 
serve  to  Inform  citizens  genially  that  a 
new  expense  wUI  be  incurred  at  the  ipse 
dixit  of  10  freeholders,  unless  some  one 
shall  remonstrate.  But,  after  the  route  of 
tbe  road  has  been  surveyed,  and  the  plat 
and  award  of  damages  have  been  filed  by 
the  viewKV,  tbe  dwk  Is  required  to  publish 
a  notice  tbat  the  court  will  bear  tbe  peti- 
tion and  consider  the  report  of  the  viewers 
on  a  day  fixed;  and  this  notice  Is  probably 
Intended  to  be  for  the  particular  benefit  of 
owners  of  lands  taken,  since,  In  their  report, 
the  viewers  are  particularly  directed  to  de- 
scribe the  land  appropriated,  and  give  tbe 
names  of  owners  if  known,  or.  If  they  are 
unknown,  to  state  the  fact  It  seems  from 
tbe  seventh  section  that  the  final  question 
as  to  whether  the  road  Is  practicable  and  will 
be  of  general  use  and  public  benefit  Is  to  be 
left  open  until  tbe  hearing  nnder  the  pub- 
lished notice,  and  that,  if  any  one  objects  to 
the  award,  the  court  may  call  a  jury,  and 
"bear  testimony  on  the  subject;"  but,  they 
failing  to  appear  and  contest,  the  evident  In- 
tention \a  that  owners  shall  be  concluded  by 
the  award  made  by  the  viewers,  and  the 
order  of  tbe  court  thereon.  Tbat  such  an 
award  could  not  stand  under  our  constltutioD 
Is  plain.  Tbe  mandate  of  the  Instrument 
is  that  the  compensation  to  be  paid  for  a 
taking  of  property  for  a  public  purpose  shall 
be  ascertained  by  a  jury,  unless  a  jury  be 
waived,  as  In  other  civil  cases.  In  tbe  manner 
prescribed  by  law.  Const  art  1,  S  16.  Now 
a  waiver  may  take  place  by  tbe  failure  of  a 
party  to  appear  at  tbe  trial,  but  In  no  case 
analogous  to  this  does  a  judgment  follow  as 
matter  of  course  for  the  sum  prayed  for  in 
the  complaint.  Tbe  court  may  still  call  a 
jury,  but,  If  It  consents  to  tbe  waiver.  It 
must  hear  the  evidence,  and  render  Judg- 
ment accordingly.  A  suit  for  damages  is 
nearest  like  a  condemnation  case;  and  yet 
under  this  act,  there  Is  no  complaint,  no  al- 
legation of  damage,  and  no  evidence.  Tin- 
report  of  tbe  viewers  of  course  contains  their 
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flndlnr,  and  It  ndg^t  be  token  as  a  complaint 
containing  an  allegation  of  damage  In  a  neg- 
ative  sort  of  way;  but  It  1b  an  unswoni  pa- 
per, the  Tiewers  are  not  present  In  court, 
and  It  states  no  facts  which  would  enable 
the  court  to  pass  a  judgment  upon  the  ac- 
tual damage.  An  acceptance  of  the  award 
by  an  owner  would  doubtless  estop  him  from 
any  further  criticism  of  the  proceeding,  but 
it  is  not  sucb  cases  ttiat  the  law  was  Intend- 
ed to  meet 

RetxtiTilng  to  the  question  of  notice,  there 
Is  no  doubt  that  the  prevailing  number  of 
cases,  and  perhaps  the  weight  of  authority, 
the  country  over,  is  that  In  condemnation 
cases  the  legislature  has  the  power  to  pre> 
scribe  the  kind  of  notice,  whether  personal 
or  constructiTe,  which  shall  be  given  to  prop- 
erty owners,  resident  or  nonresident  Lewis, 
Em.  Dom.  $  367;  Brown,  Jur.  S  172;  Elliott. 
Hoads  &  S.  pp.  152,  153.  In  the  case  of  non- 
residents no  other  method  Is  practicable, 
and  it  fulfills  the  requirement  of  due  process 
of  law  tnider  both  state  and  federal  con- 
stitutions. Huling  V.  Improvement  Co.,  130 
U.  S.  559,  9  Sup.  Ct  603.  But  the  declsious 
as  to  residents  are  not  entirely  unanimous, 
the  supreme  courts  of  Michigan,  Wlsconsio, 
and  California  holding  that  po^nal  notice 
is  necessary  when  the  owner  resides  within 
the  jurisdiction.  Kundlnger  v.  City  of  Sagi- 
naw, 59  Mich.  355,  20  N.  W.  634;  State  v. 
City  of  Fond  du  Lac,  42  Wis.  287;  MuUlgan  . 
T.  Smith.  59  Oal.  206.  Mr.  Lewis,  in  the 
section  cited,  gives  it  as  his  personal  view 
that  these  courts  have  the  best  of  the  rea- 
soniug.  So  far  as  this  state  is  concerned, 
the  principal  reason  given  by  the  supreme 
court  of  Michigan,  viz.  that  of  a  long  com'se 
of  legislative  practice  amounting  to  a  cou- 
Bti-Dctfon  that  actual  notice  was  required  by 
tlie  constitution  prevails,  for  such  notice  has 
been  and  Is  the  general  rule  In  the  territory 
and  state.  All  cities  and  towns,  quasi-pub- 
lic corporations,  and  even  the  state  Itself, 
have  to  pursue  that  method  of  acquiring 
Jurisdiction,  and  It  would  probably  cause  a 
revolution  were  It  proposed  that  ralhroad  com- 
panies should  have  such  damages  assessed 
upon  notices  posted  in  three  or  four  places 
of  their  own  selection.  It  has  been  frequent- 
ly said  by  courts  that  the  taking  of  land 
by  eminent  domain  is  a  proceeding  In  rem, 
and  the  service  of  a  coustmctive  notice  has 
been  Justified  by  the  practice  which  pre- 
vails in  that  class  of  cases.  But  It  Is  well 
known  that  proceedings  In  rem  presuppose 
that  the  complaining  party  has  a  superior 
right  to  the  sabject  of  the  suit,  or  a  right  to 
have  it  subjected  to  his  claim,  and  that  >he 
first  requisite  is  a  seizure  of  thing  itselT. 
after  which  fo'.lows  notice.  "The  theory  oi 
the  law  Is  that  all  prop;'rty  is  In  the  posses- 
Blon  of  its  own^  in  iwrson  or  by  agent,  and 
that  its  seizure  will  th«%fore  operate  to  Im- 
part notice  to  him*'  (Windsor  v.  McVeigh,  93 
U.  S.  274);  but  the  same  case  holds  most 
emphatically  that,  in  adilltion  to  the  selzui-e, 


there  most  be  notice.  In  attacbsMot  cases 
property  must  be  taken  Into  the  custody 
of  the  court  before  any  step  can  be  taken 
based  on  a  oonstructlTe  s^rvloe;  and,  if  the 
subject  of  the  seizure  is  land,  there  most  be 
a  levy,  and  some  act  of  posting,  or  service 
upon  the  occupant,  or  record  in,  the  re^try 
of  deeds,  to  take  the  place  of  possession. 
In  divorce  cases  the  jurisdiction  of  the  court 
to  make  a  disposition  of  property  requires 
that  the  property  be  desci-Ibed  in  the  com- 
plaint. Fhilbrick  v.  Andrews  (Wash.)  35 
Pac.  358.  And  in  probate  cases  without  an 
Inventory  of  property  In  the  bands  of  the 
administrator  th^  can  be  no  order  affect- 
ing the  real  estate  of  the  decedent 

In  those  states  where  the  legislature  is  the 
sole  judge  of  what  Is  a  public  use  of  prop- 
erty under  their  eminent  domain  laws,  it 
maj  be  possible  that  the  declaration  of  inten- 
tion aod  the  award  of  damages  made  in  re- 
gard to  land  particularly  described  miKht  be 
construed  as  the  taldng,  as  was  done  in  Mc- 
Micken  v.  Cincinnati,  4  Ohio  St.  395;  but  in 
this  state  no  such  result  can  occur,  because 
our  constitution  expressly  takes  away  from 
the  legislature  the  power  to  dt-tcrmlne  what 
is  a  proper  purpose  for  the  condemnation  of 
property,  and  vests  it  in  the  Judiciary,  so 
that  each  owner  has  tbe  right  to  contest  the 
proposed  taking  as  against  him  on  that 
ground.  There  Is  no  authority,  therefwe,  for 
a  preliminary  seizure,  and  the  prime  requisite 
of  a  proceeding  in  rem  fails  at  the  outset. 
Again,  It  has  been  held,  though  at  an  early 
period  only,  that  no  part  of  the  proceeding  to 
take  lands.  Including  the  assessment  of  dam- 
ages, is  judicial;  but  that  view,  as  a  general 
proposition,  has  been  long  since  set  aside, 
and  it  Is  now  universally  agreed  that  the 
assessment  Is  judicial.  Mouooguheia  Xav. 
Co.  V.  U.  S.,  13  Sup.  Ct  623.  And  our  con- 
stitution also  settles  that  iioiDt  Under  the 
simile  constitutional  iHx>viBion  of  Nebraska 
that  "no  property  shall  be  taken  or  damaged 
for  public  use  without  Just  compensatior 
therefor,"  the  snpreme  court  of  that  state 
held,  In  FaTnee  County  v.  Storm,  52  N.  W. 
G96,  that  while  constructive  service  would 
serve  to  authorize  the  location  of  a  roail,  the 
owner  of  land  over  which  it  was  located,  who 
did  not  have  actual  notice  of  the  proceeding, 
could  not  be  deprived  of  his  right  to  dam- 
age by  hie  failure  to  make  demand  therefor. 
If  he  presented  his  claim  within  a  reasonable 
time;  but  in  the  pres^M:e  of  a  requirement 
that  the  damages  be  ascertained  and  paid 
before  the  taking  there  is  no  room  in  this 
state  for  an  adjustment  of  equities  such  aa 
was  th«re  made.  We  think  the  provlsitms  of 
our  ctmstitution  imply  tliat  in  condemnation 
proceedings  tbe  same  general  character  of 
notice  will  be  given  to  persons  whose  rights 
are  to  be  affected  as  was  customary  in  the 
territoiy  In  actions  legal  or  eqnitaljle  affect- 
ing property  reel  or  personal,  and  that  this 
law  does  not  meet  that  requirranmt.  In  Mo- 
nongahela  Nav.  Co.  t.  U.  S.,  which  was  a 
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condemnation  proceeding  undertaken  t>7  the 
covernment  under  a  special  act  of  coneress. 
Justice  Brewer,  speaking  of  the  necessltr 
that  the  courts  are  under  to  guard  private 
rights  guarantied  by  constitutional  prorl- 
slous,  quotes  witb  approval  the  language  of 
Justice  Bradley  In  Boyd  t.  U.  S.,  116  U.  S. 
61G,  0  Sup.  Ct  624,  as  follows:  "Illegitimate 
and  unconstitutional  practices  get  their  first 
footing  In  that  way,  namely,  by  silent  ap- 
proaches and  slight  deviations  from  legal 
modes  of  procedure.  This  can  only  be  obvl- 
«ted  by  adhering  to  the  nile  that  constitu- 
tional provisions  for  the  security  of  person 
and  property  should  be  liberally  construed. 
A  close  and  literal  constructlMi  dcprires  them 
<»f  half  theh:  efficacy,  and  leads  to  gradual 
depreciation  of  the  right,  as  If  It  consisted 
more  In  sound  than  In  substance.  It  is  the 
duty  of  courts  to  be  watchful  for  the  con- 
«tltatIonaI  rights  of  the  ciUzen,  and  against 
any  stealthy  encroachments  thereon  their 
motto  should  be  *obsta  princlplls.'  **  We  must 
regard  It  as  a  mere  lapse  that  the  legislature 
■Ihould  in  this  Instance  have  failed  to  pro- 
vide for  the  same  sort  of  service  that  It  re- 
qnlred  in  the  act  of  1891*  where  the  state 
was  authorized  to  condemn  lands,  and  In  all 
the  other  acts,  both  public  and  quasi-pub- 
lic, on  the  same  subject  Were  the  point 
yielded  In  this  instancy  we  should  probably 
soon  have  further  encroachments  when  laws 
for  the  taking  of  lands  for  ditches,  flumes, 
drains,  and  private  roads  came  to  be  pasiied; 
for  the  instinct  of  interest  would  be  present 
to  Induce  the  legislature  to  provide  ways  of 
giving  notice  In  vblch  there  would  be  a  large 
chance  that  the  proceeding  might  be  entirely 
ex  parte,  and  without  the  knowledge  of  the 
person  to  be  affected.  Therefore  we  feel  im- 
pelled to  pronounce  this  act  as  to  the  ap- 
pellant unconstitutional,  although  it  is  with 
much  regret,  as  it  Is  stated  that  without  this 
law  there  is  no  way  of  opening  a  road 
through  the  lands  of  an  unwilling  resident 

Another  point  is  made  against  the  payment 
of  awards  by  warrant  on  the  coimty  treas- 
urer. The  Just  compensation  required  means 
a  money  compensation  beyond  question;  but 
in  the  case  of  a  public  corporation,  which  is 
required  to  moJie  Its  disbursements  In  a  cer- 
tain prescribed  method,  we  think  compensa- 
tion would  be  made  within  the  meaning  of 
the  constitution  by  the  Issuance  of  a  war- 
rant in  the  ordinary  way,  If  there  were  funds 
In  the  treasury  out  of  which  it  would  be  paid 
upon  presentation.  That  would  be  a  pay- 
ment in  money.  If,  after  the  decree  had 
been  made,  It  should  turn  out  that  there  were 
no  funds  for  present  payment  of  a  warrant, 
it  might  be  questipnable  whether  the  land- 
owner would  be  under  any  obligation  to  sur^ 
render  possession  of  his  property  until  the 
fund  was  created.  And  If  it  should  appear 
In  the  condemnation  proceeding  that  by  rea- 
son of  the  county's  financial  condition  no 
such  fund  could  be  created  within  a  reason- 
able tlm^  the  proceeding  ongbt  to  abatab 


In  Keeoe  t.  Bristol  Borough,  26  Pa.  St  49, 
an  injunction  was  issued  restraining  a  bor- 
ough from  taking  possession  ot  lands  con- 
demned, because  there  was  no  present  aUllty 
on  its  part  to  accumulate  the  money  nece»' 
sary  for  compensation.  But  on  this  ground 
we  do  not  hold  the  act  invalid.  It  may  be 
that  the  warrant  of  the  auditor  of  King  coun* 
ty  would  be  pidd  at  once  on  presentation  to 
the  treasure.  Judgment  reversed,  and  peti- 
tion dismissed  as  to  appellant 

DUNBAB,  a  J.,  and  ANDERS,  7.,  concur. 

9  Waab.  90 

STATE)  V.  WRIGm?. 
(Supreme  Court  of  Wsshingtoa.  June  4, 18M.) 
FoBoiBT  —  iNDicTKBitT  —  BcrrionHOT  —  PosasD 

iMBTROMBirr— WBBN  NbbD  not  SB  BST  OVT. 

1.  Where  the  forms  of  criminal  pleadiag  are 
those  preBcribed  in  the  Code  (Code  Froc.  H 
1202,  1234),  and  the  requirements  are  that  an 
information  shall  cootaio  a  statement  of  the 
offense  in  ordiDaiy  and  concise  language,  an  in- 
formation charging  forgery  need  not  set  out; 
a  copy  of  the  Instroment  alleged  to  have  beea 
forged. 

2.  An  Infonnation  alleged  that  W.,  on  a 
certain  date,  did  forge  the  indorsement  of  B. 
&  Co.  to  8  check  signed  with  the  name  of  S. 
as  drawer,  and  which  bad  thereon  the  □ame  of 
H.  as  payee,  and  drawn  on  a  certain  bank 
named,  and  was  so  drawn  for  the  sam  of  $37.&U, 
and  had  indorsed  on  the  back  thereof  the  name 
M.;  said  forgery  aod  counterfeiting  of  the  in- 
dorsement of  said  B.  &  Co.  by  said  W.  being 
then  and  there  falsely  done,  for  the  pnrpose  and 
with  the  intent  of  said  W.  to  then  and  there 
cheat  and  defraud  one  K.    Sdd  BuSicient 

Appeal  from  superior  court,  Thurston  coun- 
ty; M.  J.  Gordon,  Judge. 

Harry  Wright  was  acquitted  of  the  crime 
of  forgoy,  and  the  state  appeals.  Revised, 

Mllo  A  Root  for  the  State.  Johb  R. 
IklitcbeU,  for  reepondent 

DUNBAR,  a  J.  This  W88  an  action  by 
the  state  against  the  defendant  tar  forgery. 
The  information  was  as  follows:  *'Comea 
now  Milo  A.  Boot,  county  attorn^  and  prose- 
cuting attorney  for  Thurston  county,  state  of 
Washington,  and,  the  court  being  in  session 
and  the  grand  Jury  wot  being  in  session, 
gives  the  court  to  undwstand  and  be  in- 
formed that  one  Harry  Wright  ts  guilty  of 
the  crime  of  forgery,  committed  as  follows, 
to  wit:  He,  the  said  Harry  Wright  at  the 
dty  of  Olympia,  In  Thurston  county,  state 
of  Washington,  on  the  17th  day  of  October, 
1S93,  did  falsely  and  fraudulently  forge  and 
counterfeit  the  indorsement  of  O.  L.  Bran- 
son &  Co.  (a  firm  and  partnership  of  busi- 
ness men  In  said  ci^  of  Olympla)  to  and 
upon  a  certain  order  for  money  (sold  order 
being  of  the  class  commonly  called  'checks'), 
which  said  order  was  signed  with  the  name 
of  S.  S.  Bnx^e  as  drawer,  and  had  th^eon 
the  name  James  Morgan  as  payee,  and 
drawn  on  and  directed  to  the  Bank  of  British 
Columbia,  of  Tacoma,  state  of  Washington, 
and  was  so  drawn  for  the  nuo^C  thJrty> 
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seTen  and  fifty  one-hundred ths  dollars,  and 
bad  Indorsed  on  tbe  back  tta^^f  the  name 
'James  Morgan*;  said  forgery  and  counter- 
feiting of  the  Indorsement  of  said  O.  L. 
Branson  &  Co.  by  said  Harry  Wright  being 
then  and  there  falsely  and  fraudulently 
done,  for  the  purpose  and  with  the  intent 
of  said  Harry  Wright  to  then  and  there  cheat 
and  defraud  one  G.  Kaufman,  then  and  there 
being."  The  defendant  entered  a  plea  of 
"not  guilty."  A  Jury  was  Impaneled,  and 
tbe  cause  tried.  After  the  evidence  was  In, 
the  Judge,  upon  bis  own  motion,  held  that 
the  Information  was  fatally  defectlTe,  for 
tbe  reason  that  It  did  not  contain  a  copy  of 
tbe  Instrument  alleged  to  have  been  forged. 
Tbe  Judge  then  directed  the  Jury  to  render  a 
Terdlct  of  acquittal,  which  was  done,  and 
the  prisoner,  by  order  of  tbe  Judge,  dlB- 
cbarged. 

It  will  be  seen  that  there  to  but  one  qnea- 
tlon  involved  In  this  case,  namely,  whether 
it  Is  essential  to  an  Indictment  for  forgery 
tliat  a  copy  of  the  instrument  alleged  to  bare 
been  forged  be  set  forth  In  tbe  Indictment 
The  citation  of  autborltleB  from  courts  whi(^ 
considw  themselves  bound  to  follow  the  com- 
mon-law rule  of  practice  in  criminal  cases 
furnishes  no  gui^  to  this  court,  In  consid- 
watlon  of  the  fact  that  our  statute  is  a  wide 
departure  from  tbe  rules  of  the  common  law 
governing  courts  In  criminal  proceedings. 
Section  1202  of  the  Code  of  Procedure  pro- 
vides especially  that  all  the  forma  of  plead- 
ing In  criminal  actions  hovtofore  eating  are 
abolished,  and  that  bercaft«  tbe  forma  of 
pleading,  and  the  rules  by  which  the  suffi- 
ciency of  pleadings  la  to  be  detmnined,  are 
those  {Hrescribed  herein.  So  that  the  one 
question  to  determine  Is,  to  tbe  requlmaenl 
dalmed  by  the  respondent  prescribed  by  our 
statute?  The  requirements  are  spodfled  in 
section  1234,  and  they  are:  (1)  That  It  must 
contain  the  title  of  the  action,  specifying  the 
name  of  tiie  court  to  which  tlie  Indictment 
or  information  to  presented,  and  the  names 
of  the  parties;  (2)  a  statement  of  the  acts 
constituting  the  offense,  in  ordinary  and  con- 
cise language,  without '  rQ>etltlon,  and  in 
such  manner  as  to  enable  a  person  of  com- 
mon undarstanding  to  know  what  to  Intend- 
ed. Thus  it  will  be  seen  that  It  to  the  state- 
ment of  the  acts  constituting  tbe  ofr«ise 
which  is  required,  and,  if  the  statement  of 
the  acts  constituting  fwrgtxy  can  be  made 
without  setting  forth  a  copy  of  the  instru- 
ment forged,  the  requirements  of  tbe  statute 
are  met  without  snch  recitation;  and  we 
see  no  reason  why  tbe  acts  which  constitute 
fonfery  cannot  be  as  si>ectflcally  designated 
and  set  foi-th  in  the  liiulctment  as  the  acts 
constituting  any  other  crime. 

The  test  of  the  validity  of  this  Indictment 
1b,  dm>s  it  enable  a  person  of  common  under- 
standing to  know  what  is  Intended?  We 
think  tlierc  can  be  no  question  but  that  it 
does.  Tbe  nets  constituting  tbe  crime  are 
Bet  fdrth  itlth  clearness  and  predion.  The 


date  when  the  crime  vras  comndtted  to  spec- 
iflcd.  If  be  is  a  man  of  common  understand- 
ing, be  Icnows  what  it  means  to  "counterfeit 
the  indorsement  of  O.  L.  Branson  &  Co.  upon 
a  certain  ord&r  commonly  called  a  'check,' 
which  was  signed  with  the  name  of  S.  S. 
Brooke  as  drawer,  and  had  thereon  tbe  name 
of  James  Morgan  as  payee,  and  drawn  nn 
and  directed  to  the  Bank  of  British  Colum- 
bia, and  for  tbe  sum  of  $37.00,  and  had  In- 
dorsed on  the  back  thereof  the  name  'James 
Morgan,'  and  that  he  committed  said  act 
falsely  and  fraudulently  to  cheat  and  de- 
fraud one  G.  Kaufman;"  and  It  can  scarcely 
bo  contended,  we  think.  In  view  of  the  plalu 
language  used,  that  the  respondent  was  not 
made  aware  by  this  indictment  of  exactly 
the  crime  with  which  he  was  charged.  This 
Indictment,  we  think,  is  In  conformity  with 
the  form  prescribed  In  section  1235.  Code 
Proc.,  which  provides  that  the  act  chargv'd 
as  a  crime  be  set  forth.  The  acts  charged 
as  a  crime  have  been  set  forth  in  this  Infor- 
mation. Again,  to  accentuate  the  Intention 
of  the  leprlslatiire  to  emanciiiate  criminal 
prosecutions  In  this  state  from  tbe  enthrall- 
ing technicalities  of  the  common  law,  section 
1244  provides  that  the  Indictment  or  infor- 
mation Is  sufficient  If  It  can  be  xraderstood 
therefrom  (so  far  as  the  act  is  concerned) 
that  tbe  act  or  omission  charged  as  a  crime 
Is  clearly  and  distinctly  set  forth  In  ordinary 
and  concise  language,  without  repetition,  .md 
In  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  Is  In- 
tended, and  that  the  act  or  omission  charged 
as  a  crime  la  stated  with  such  a  degree  of 
certainty  as  to  enable  the  court  to  pronounce 
judgment  upon  a  conviction  according  to  the 
rights  of  the  case.  And  to  make  aBsuranf>e 
doubly  sure  the  legislature  has  again  pro- 
vided. In  section  1245.  that  no  indictment  or 
information  Is  insufficient,  nor  can  the  trial. 
Judgment,  or  other  proceedings  thereon  be 
affected,  by  reason  of  any  of  the  following 
matters  which  were  formvTly  deemed  de- 
fects or  Imperfections  (mentioning  them),  or 
for  any  other  matter  which  was  fomitTly 
deemed  a  defect  or  imperfection,  but  which 
does  not  tend  to  the  prejndlce  of  the  sub- 
stantial rights  of  tbe  defendant  upon  tbe 
merits.  We  are  entirely  unaUe  to  see  how 
the  substantial  rights  of  the  defendant  could 
have  been  In  any  way  affected  by  the  recita- 
tion or  setting  forth  at  length  of  tbe  instru- 
ment alleged  to  liave  been  forged.  Had  he 
been  notified  by  lett^  that  he  was  durgod 
with  committing  this  crime  as  plainly  and 
distinctly  as  be  has  been  notified  by  this 
Information,  no  sane  person  would  conelude 
that  he  had  not  been  clearly  made  aware  of 
the  crime  attributed  to  falm.  Otu*  statute  pro- 
Tides  that  words  used  In  an  Indictment  shall 
be  construed  with  reference  to  their  commim 
and  ordinarily  accepted  meaning,  and,  if  the 
tonguage  to  snfflclent  to  notify  him  imoffi- 
dally,  the  formal  notification  through  the  me- 
dium of  the  Information  need  employ  no 
more  specific  language.      ^  t 
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The  tender  solicitude  on  the  part  of  the 
sorernmmit  for  the  rights  of  rfttzens  charsed 
with  crime  Is  commendable;  bnt  the  reflne- 
ments  and  technicalities  of  the  common  law, 
which,  under  the  drcnmstances  and  condi- 
tions of  society  200  years  ago  were  necessary 
for  the  protectlffli  of  the  citizen  charged  with 
crime,  nndw  the  changlnff  ctrndltlons  of  so- 
ciety are  no  longer  necessary,  and.  Instead 
of  Insuring  the  proper  resnlts,  more  often 
trad  to  defeat  the  ends  of  justice,  and  pre- 
vent the  merited  pnuishm^t  «of  crime;  and 
the  blind  adherence  by  the  courts  to  these 
old  and  now  useless  mlee  of  constraction  has 
largely,  and  not  without  reason.  Impressed 
the  minds  of  the  common  people  with  the 
Idea  that  the  administration  of  criminal  law 
la  a  farce.  The  legislature,  recognizing  this 
fact,  has  been  anxious,  especially  In  this 
state.  In  the  Interests  of  good  government 
and  the  protection  of  law-abiding  dtlxens,  to 
remedy  this  evil;  and  every  effort  has  been 
made  to  simplify  the  criminal  procedure,  bo 
that  a  result  might  be  reached  dex)eDdent  up- 
on the  merits  of  the  defense,  rather  than 
upon  some  technical  omlsslm  in  the  plead- 
IngB  which  conld  under  no  possibility  reach 
the  merlbs;  and  in  pursuance  of  that  desire 
they  have  provided  that  it  shall  be  sufficient 
to  notify  a  person  charged  with  a  crime  by 
a  simple  statement  of  facts.  And  the  courts, 
whose  duty  it  is  to  enforce  the  will  of  the 
legislatvire,  no  matt»  what  their  own  views 
might  be  of  the  policy  of  the  law,  ou^ht  to 
aid  the  legislature  In  carrying  oat  its  plainly 
expressed  desire  on  this  ptdnt,  rather  than  to 
render  its  action  nugatory  by  Insisting  upon 
rules  of  construction  which  the  legislature 
has  plainly  said  should  not  be  the  rules  of 
oonstrnctlon  governing  the  acta  which  it  has 
passed;  and  if  a  common-sense  construction, 
such  as  la  provided  for  In  the  Oode,  be  ap- 
plied to  the  language  of  the  Indictment  In 
this  cnse,  the  conclusion  is  Inevitable  tiiat  the 
reep(Mideat  was  Informed  in  plain  and  con- 
cise language  of  the  crime  wtth  which  he 
was  chai^:ed.  ThlB  has  been  the  uniform 
holding  of  this  court  ever  since  its  organiza- 
tion, and  we  cannot  forbear  to  approvingly 
quote  the  language  of  the  supreme  court  of 
CaUfomla  In  People  v.  Cronin,  34  Col.  191, 
as  expressing  strongly  and  tersely  the  senti- 
ment of  this  court  on  the  subject  of  the  com- 
mon-law constraction  of  statutes  of  the  char- 
acter of  those  in  force  in  this  state,  being 
substantialty  the  same  statute  in  force  In 
California.  "From  the  start,"  says  the  coitrt 
In  that  case,  "this  court  has  uniformly  held. 
In  respect  to  Indictments  generally,  that  they 
are  sufflcient  In  matter  of  averm^  If  they 
aUege  all  the  acts  or  facts  which  hare  been 
used  by  the  legislature  In  deflning  the  par- 
tknlar  offense  chai^ped.  It  Is  so  held,  be~ 
cause  such  has  been  considered  to  be  the 
rule  adopted  by  the  letter  and  spirit  of  the 
statute  by  which  proceedings  In  criminal 
cases  are  regulated.  Sectloa  235  of  that  stat- 
ute expresBly  provides  that  'all  the  forma  of 


pleading  In  criminal  actions,  and  the  rules 
by  which  the  sufficiency  of  pleadings  Is  de- 
termined, shall  be  those  prescribed  by  this 
act*  If  It  is  possible  for  the  law-making  de- 
partment of  the  government,  in  the  face  of 
the  conservatism  of  the  legal  profession, 
which  Is  too  often  blind,  we  fear,  to  abolish 
old  forms  and  rules  and  establish  new,  it 
would  seem  to  have  been  done  by  the  l^s- 
lature  of  this  state.  To  this  condiudon  the 
profession  must  come,  and  it  must  search  in 
the  provisions  of  the  statute  for  the  form  of 
an  Indictment,  and  for  the  rules  by  which 
its  sulficiency  Is  to  be  determined,  rather 
than  In  the  common  law,  for  such  Is  the  will 
of  the  legislature.  The  legislation  of  this 
state  Is  imdoubtedly  an  innovation  upon  the 
common  law,  but  It  is  not  for  that  rea- 
son to  be  condemned  without  a  trial.  An 
obstinate  adherence  to  custom  Is  more  per- 
nicious than  cautions  experiment  But  If 
this  change  be  unwise  In  the  estimation  of 
counsel.  It  must  nevertheless  be  enforced  by 
the  courts.  In  om-  estimation,  It  Introduced 
a  salutary  and  much-needed  reform.  The 
idea  that  the  fwms  and  rules  of  a  hundred 
years  ago  cannot  be  Improved, — which  seems 
to  be  entertained  by  some,— must  be  address- 
ed, if  at  all,  to  the .  legislature.  That  body, 
has  the  power  to  restore  the  forms  and  rules 
of  two  centuries  ago.  This  court  neither  has 
the  power  nor  lue  desire.  In  the  administra- 
tion oC  Justice,  as  In  all  else,  a  wise  progress 
Is  better  than  blind  conserratlsm.  Not  yet 
has  it  attained  Its  highest  perfection,  it  Is  to 
be  hoped;  much  less  had  it  done  so  a  hun- 
dred years  ago.  If  it  had,  then  are  those 
who  go  before  wiser  than  those  who  come 
after;  the  human  understanding  is  not  pro- 
gressive, and  mankind  learn  nothing-  ftvim 
the  teachings  of  experience,  the  mother  cf 
all  wisdom."  It  is  true  that  this  langna^ 
was  used  in  reference  to  the  construction  of 
an  indictment  for  murder,,  but  the  reasoning 
is  Just  as  applicable  to  the  construction  of  an 
indictment  for  forgery  under  the  statute. 
When  the  statute  by  express  terms  provides, 
as  does  our  statute,  that  hereafter  the  forms 
of  pleading  and  the  rules  by  which  the  suffi- 
ciency of  pleadings  is  to  be  determined  are 
those  prescribed  In  the  statute,  it  fa  not  only 
fallacious,  but  absolutely  In  the  face  of  the 
mandatory  provisions  of  the  law,  to  seek  for 
rules  of  coastnictloa  elsewhere. 

We  do  not  think  that  there  is  any  force  to 
the  objection  that  a  recitation  la  necessary  to 
protect  the  defendant  In  his  right  to  a  ]>lea 
in  bar  In  case  he  were  tried  the  second  timo 
for  the  same  offense.  If  the  facts  constitut- 
ing the  crime  are  charged,  the  IdentUicatlou 
Is  as  easily  made  as  though  they  were  stated 
by  a  recitation  of  the  instrument  Tinder  our 
system  of  jurisprudence,  and  especially  un- 
der the  provisions  of  the  Code  which  make  a 
plain  statem^t  of  foct^  or  of  the  acts  con- 
stituting the  crime,  the  groondwork  of  the 
intormation,  the  danger  of  a  second  trial  Is 
exceedingly  remote,  ajid  as  a  practical  fact 
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tbfi  plea  of  danger  of  a  aecond  trial  la  more 
often  used  to  defeat  the  prosecntloa  in  prog- 
ress, than  as  a  protection  against  a  fature 
prosecutton.  The  Judgment  will  be  reversed. 

SOOTT  and  HOTT,  J  J.,  coocnr. 


STANS  et  al.  t.  BAITEY  et  al. 
(Supreme  Court  of  Waehington.   June  7,  1S94.) 
Appeal  Bosds— Commos-Law  Markiaob. 

1.  Under  a  statutory  dlrectioD  to  courts  to 
look  at  the  anbstance  rather  tlian  the  form  in 
interpreting  appeal  bonds,  the  fact  that  such  an 
instrumeut  is  in  the  form  of  an  undertaking. 
Instead  of  a  boud,  does  not  invalidate  it. 

2.  Section  5.  p.  121,  Se8s.  Laws  1893,  al- 
lowed those  who  did  not  join  in  the  ori^nal 
aK>eal  to  join  therein  by  mme  a  statement  to 
that  effect  with  the  clerk  of  the  court,  and 
provided  that  all  who  so  joined  should  be  liable 
tor  costs  and  damages  as  thou^  they  had 
originally  joined  in  the  notice.  Hdd,  mat  a 
party  so  joining'  was  not  entitled  to  an  appeal 
without  executing  an  appeal  bond. 

8.  A  common-lav  marziage  is  not  estab- 
Udied  br  proof  of  cohabitation  alone,  where 
the  partieB  do  not  liold  eadi  other  out  as  hus- 
tiaud  and  wife. 

Ap];>eal  from  superior  courts  Flarce  connly; 
John  C.  Stallcup,  Judge. 

Action  br  James  S.  Stans  and  others 
against  James  B.  Baitey  and  others  fbr  a  re- 
oonveyance  of  jiroperty  held  in  trust  Judg- 
ment for  plaintUTs,  and  defendants  appeal. 
Rereraed. 

Geo.  H.  Walker,  for  appelbnts.  W.  W. 
Likens  and  In.  A.  Town,  for  respondents. 

SOOTT,  J.  Ellen  M.  Maltby  served  notice 
of  an  appeal  in  this  action,  and  gave  seemly 
therefor,  wlilch  was  in  form  an  midwtaldng. 
Instead  of  a  bond.  Thereafter,  appellants 
Owens  and  Loomis  undertook  to  join  In  said 
appeal  by  flUng  with  the  clerk  of  the  enpe- 
riOT  court  a  statonent  that  they  J(dned  thwe- 
In,  in  pursuance  of  section  5,  p.  121,  Sesa. 
Laws  1803,  but  executed  no  bond.  The  re- 
spondents more  to  dismiss,— as  to  Maltby  on 
the  ground  that  an  undertaking  for  costs  is 
not  a  sufficient  compliance  with  the  statute 
relating  to  the  giving  of  a  bcmd,  and  as  to 
Owens  and  Loomis  on  the  ground  that  they 
f^ed  to  give  any  security  vhatever.  The 
motion  Is  denied  as  to  Maltby,  on  authority 
of  Wilson  V.  Morrell,  6  Wash.  664,  32  Fac. 
783,  vhere  the  question  was  decided  adverse- 
ly to  respond^ts*  contention. 

As  to  Owens  and  Loomis,  we  think  re- 
spondents' motion  is  well  takcsL  The  first 
security  given  was  only  executed  in  behalf  of 
appellant  Maltby.  If  these  appellants  had 
Joined  in  the  original  notice  of  appeal,  they 
would  have  had  to  give  security.  Said  sec- 
tion 6  provides  that  all  parties  who  so  Join 
in  an  appeal  shall  be  liable  for  the  expenses 
thereof,  and  for  costs  and  damages,  to  the 
same  extmt  and  upon  tiie  same  conditions 
as  If  they  had  originally  Joined  In  the  notice. 


The  Joining  In  an  appeal  may  occasion  large- 
ly increased  co^  New  polnia  may  be 
raised,  requiring  a  more  voluminous  state- 
ment and  a  more  voluminous  Inrlef  on  the 
part  of  the  respondoits,  for  which  the 
apondents  are  ^titled  to  securt^.  Aside 
from  the  statute,  we  could  not  soy  that  this 
additional  burden  was  Imposed  upon  the 
sureties  for  the  original  appellant,  for  It  Is 
dearly  outside  of  the  terms  of  thdr  con- 
tract, and  it  can  only  be  Imposed  upon  them 
on  the  ground  tlia^  at  the  time  tliey  became 
sureties,  they  did  so  la  the  ll^t  of  the  stat- 
ute which  provided  that  other  parties  might 
Join  In  the  appeaL  But  this  statute  provides 
that  such  parties  so  Joining  shall  be  liable 
for  the  costs  and  damages  upon  the  same  con- 
ditions as  if  Ihey  bad  wlgbuUy  Joined  In  the 
notice.  One  of  these  conditiona  was  that 
tbey  should  encnte  a  bond  to  secure  the  pay- 
ment thereof.  As  to  Owcms  and  Loomia,  the 
appeal  will  be  dismissed. 

Appellant  Maltby,  during  tiie  times  her^ 
menticmed,  was  a  resident  of  the  state  nf 
New  York;  and  on  the  13th  of  May,  188a 
she  purchased  of  Cavender  ft  Fowler,  loan 
iHTOkers  of  Taooma,  a  mortgage  for  ^l/SOU, 
on  lots  T  and  8.  hi  biodk  8219,  In  the  dty  of 
Tacoma,  paying  therefor  the  sum  of  $1,500 
and  accrued  interest  This  mortgage  was 
executed  to  Cavendor  A  Fowler  on  the  24th 
day  of  March,  188a  by  com  James  B.  Baitey, 
In  whose  name  the  legal  title  to  the  prem- 
Ises  stood.  Thereafter,  this  sidt  was  l»roaght 
by  the  plalntlfCa,  daindng  to  be  snccesaora  In 
interest  of  one  Henrietta  Baitey,  who  vras 
alleged  to  have  beat  the  real  ovm&e  of  the 
property;  It  being  dalmed  tiiat  the  same  was 
held  In  trust  for  her  by  said  James  E.  Balt- 
and  that  appelant  had  notice  thereof 
The  cose  was  tried  upon  this  tbetMry,  and, 
after  the  testlmoiqr  was  In,  the  court  indi- 
cated to  the  plaintiffs  that  tin  proofs  miled 
to  establish  a  trust,  and  the  only  Issoe  In  the 
case  was  as  to  whether  said  ivoperty  was 
the  community  property  of  the  said  James  E. 
Baitey  and  Hemrletta  Balt^,  and  snggested 
to  the  plalnUfFs  that  tbe  comidalnt  be  amend- 
ed tor  the  purpose  of  trjring  that  Issue; 
whereupon  20  days  were  allowed  tbe  plain- 
tiffs within  which  to  amend  their  comidaint 
which  they  did  by  Inserting  an  aUegatimi  as 
fidtows:  "And  tiiese  plalntUfs  finrthtf  allege 
that,  on  OF  about  tbe  year  IBSl,  the  said  Hen- 
rietta BaJtey,  deceased,  intermarried  with 
the  detendfuit  James  B.  Bait^,  in  the  state 
of  Oallfbmla;  and  at  an  times  after  and  un- 
til the  death  of  said  Henrietta  Baitey,  on  tbe 
2d  day  of  Biarch,  1890;  the  said  Henrietta 
Baitey  and  the  said  James  B.  Baitey  lived 
and  cohaMted  together  as  husband  and  wife, 
and  the  i»<operty  described  In  this  complaint 
was  acquired  after  tbe  marriage  of  tbe  said 
Henrietta  B.  Baitey  and  the  said  James  E. 
Baitey,  and  while  they  were  living  together 
as  husband  and  wife,  in  the  state  of  Wash- 
ington." The  evidence  already  token  was 
allowed  to  stand.  A  marriage  license  and 
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certificate  of  marrlafce  were  introdoced  by 
appellants  to  show  that  said  Henrietta  Bal- 
tey  bad  been  married  at  San  Fnuudsco,  in 
1880,  to  one  Nicbolas  Olevas,  who  was  then 
Uriag.  TGChnlcal  objections  were  raised  to 
tbeir  admissibility,  wbicb  we  do  not  deem  it 
necessary  to  decide,  as  will  appear  later. 
There  was  testimony  aside  from  this,  how- 
ever, to  show  that  she  had  been  married  to 
said  Oleras,  who  waa  ber  third  husbandt  and 
that  tbey  had  never  been  divwced.  James 
E.  Battey  first  became  acqnalntad  with  said 
Henrietta  Bait^  at  San  Francisco,  in  1880 
or  1881,  while  she  was  keeping  a  lodging 
house  there.  He  was  a  sailor,  and  the  testi- 
mony showed  tbat.  while  in  port,  he  lived 
and  cohabited  with  h^  until  1883,  at  which 
time  he  came  to  Seattle,  to  whicb  place  she 
8nl>seqaently  followed  him.  There  was  no 
evidence  of  any  marriage  ceremony  having 
been  i>erformed  between  the  said  James  E. 
Baitey  and  Hem-letta  Baltey  in  California  or 
elsewhere.  It  is  contended  by  respondents 
tbat  there  is  no  sufficient  proof  that  said 
Henrietta  Baitey  ever  iiitermarried  with 
Nicholas  Olevas;  and,  furthermore,  as  it  ap- 
peared by  the  proof  tbat  she  was  a  mulatto 
and  Olevas  a  white  man,  that  under  the  laws 
of  CnJlfomla,  proof  of  which  was  made,  mar- 
riages between  white  persons  and  mulattoes 
were  lll^al.  It  Is  contended  that  said 
James  E.  Baitey  and  Henrietta  Baitey  were 
husband  and  wife,  by  virtue  of  a  common- 
law  marriage,  which  was  good  in  the  state 
of  California;  and  that,  having  assumed  such 
relationship  there,  and  continuing  It  there- 
after In  tills  territory  and  state  up  to  the 
time  of  h&r  death,  they  were  husband  and 
wife,  and.  If  so,  the  proof  is  satisfactory  that 
the  property  acquired  was  the  eommimity 
property  of  said  parties.  A  good  deal  of 
proof  was  Introduced  in  the  case  to  shdw 
tbat  said  parties  had  alwajns  held  them- 
selves out  as  husband  and  wife  In  this  terri- 
tory, and  we  ttainlc  this  fact  was  clearly  es- 
tablished; but  we  regard  it  largely  imma- 
terial, as  marriages  under  the  common  law 
do  not  and  did  not  obtain  here,  and  It  was 
only  relevant  as  some  evidence  of  a  prior 
marriage.  There  iB  no  proof  of  any  agree* 
ment  having  been  entered  Into  between  said 
parties  to  take  eacb  other  as  husband  and 
wife  In  the  state  of  California,  and  absolute- 
ly no  proof  that  they  ever  held  each  other  out 
to  the  community  there  as  husband  and  wife. 
Also,  It  seems  to  us  immaterial  whether  or 
not  the  previous  marriage  between  Hen- 
rietta Baitey  and  Olevas  was  a  valid  mar- 
riage, for  It  appears  that  James  E.  Baitey 
understood  that  she  was  the  wife  of  Mid 
Olevas  while  he  was  associated  vrith  ber  in 
California.  This  was  sufficient  to  rebut  the 
presomptlon  of  any  agreement  to  take  each 
other  as  hnsband  and  wife  In  that  state,  if 
one  could  obtain  from  the  proof  offered,  re- 
gardless of  the  fact  as  to  whether  she  and 
Oleras  were  lawfoDy  married.  The  proof 
shows  nothing  more  than  a  mere  illicit  inter- 


oourse  and  connection  between  said  James 
B.  Baitey  and  Henrietta  Baitey  in  the  state 
of  Galifomia.  The  bare  fact  that  they  co- 
habited there  appears,  but  this  was  insuffi- 
cient, standing  alone,  to  establish  a  common- 
law  marriage.  Their  subsequrat  conduct  In 
this  territory  and  state  where  they  openly 
assumed  the  relations  of  husband  and  wife, 
was  of  no  avail,  and  we  are  constrained  to 
find  from  the  testimony  that  Henrietta  Bait- 
ey was  never  the  wife  of  James  E.  Baitey. 

But  the  respondents  contend  that,  although 
said  parties  were  not  husband  and  wife,  we 
should  find  for  the  plaintiffs,  on  the  ground 
that  the  real  estate  in  q[ue8tion  wag  pur- 
chased with  the  funds  of  Henrietta  Baitey, 
and  that  James  E.  Baitey  held  the  legal  title 
thereof  in  trust  for  her.  The  appellants  in- 
sist that  that  question  is  not  in  the  case  un- 
der Its  present  aspect.  However  this  may 
be,  we  are  satls0ed  from  an  examination  of 
the  testimony,  with  the  finding  of  the  lower 
court,  that  there  was  not  sufficient  evidence 
to  establish  a  trust  relation.  Consequently, 
the  Judgment  of  the  court  finding  that  the 
real  estate  In  question  was  the  eommimity 
proper^  ot  said  James  E.  Baitey  and  Hen- 
rietta Baitey  must  be  reversed. 

DDNBAB,  C.  X,  and  ANDBBS*  concur. 
STILB8,  J.,  not  sitting. 


BLAGKWBLL  et  al.  v.  HcLEAN  et  a1. 
(Supreme  Court  of  Washington.    June  TT, 

1804.) 

PARTiTros— Claim  for  Rkhts  awd  Profits— Off- 

tST  —  BXPBNSBS  or  RSTAIRS  AXD  DSFSHDIlia 

Titlb—Whsn  Allowed  —  Oansa  worn  FaivATS 

Sali— Validitt. 

1.  In  an  action  for  partition,  and  for  rents 
and  profits,  and  dnmat^es  caused  by  waste,  de- 
fendants may  plead  as  a  set-off  expenses  in- 
curred in  making  nevesHary  repairs  of  buildings 
and  fences,  and  sums  expended  at  plaintiff's  re- 
quest in  defending  the  title  to  the  premit^es. 

2.  Where  the  statnte  requires  partition  sales 
to  be  made  by  public  auction,  to  the  highest 
bidder,  In  Uie  mannor  raqplred  for  the  sale  of 
real  estate  on  execution  &  Hill's  Code,  S  603), 
it  is  error  to  decree  that  the  sale  may  be  pub- 
lic or  private. 

3.  It  is  not  a  valid  objection  to  a  decree  of 
sale  in  partition  that  the  person  appointed  to 
make  the  sale  is  designated  as  "trustee,"  instead 
of  "referee,"  as  provided  by  2  HUrs  Code,  ft 
584. 

Appeal  from  supCTlor  court,  Lewis  county; 
W.  W.  Langbome,  Judge. 

Action  by  Phoebe  L.  Blackwell  and  others 
against  Annie  M.  McLean  and  others  for 
partition,  for  rents  and  profits,  and  for  dam- 
ages for  waste.  From  the  decree  entered, 
defendants  appeal.  Reversed. 

Edward  V.  Hunter,  for  appellants.  M. 
Toder,  for  respondents. 

ANDERS,  J.  The  phiinticrs  and  the  de- 
fendant Annie  M.  McLean  are  the  children 
and  h^TB  at  law  ot  one  James  L.  Holtvoolr, 
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deceased,  and  as  such  are  the  owners  of  cer- 
tain real  estate  situated  In  Lewis  comity,  in 
this  state.  Three  of  the  plaintiffs  are  minors, 
and  are  represented  hy  their  guardian.  The 
defendant  D.  A.  McLean  Is  the  husband  of 
Annie.  This  action  was  instituted  tor  parti- 
tion of  certain  real  estate  described  In  tiie 
complaint,  and  for  an  acconntii^  for  rmts, 
Issues,  and  profits,  and  for  damages  for 
waste  alleged  to  bare  been  committed  by 
defendants.  The  defendants,  in  their  an- 
swer,  by  way  of  coonterclalm,  alleged  that 
during  the  three  years  they  were  In  posses- 
sion of  the  premises  in  controversy  they  paid 
out  and  expended  in  repairing  buildings  and 
constructing  and  repairing  fences  on  said 
lands  the  sum  of  $600,  all  of  which  was  prop- 
er and  necessary  for  the  preswration  and 
securi^  of  the  bnildli^s  and  fences  thereon; 
and  they  further  allege  that  they,  at  the 
Instance  and  reaueat  of  plalntlfb,  paid  out 
In  cash  in  defending  the  title  to  said  lands 
In  two  designated  actions  the  som  of  $475, 
no  part  of  which  had  been  repaid,  and 
prayed  Judgment  fw  the  amount  which  might 
be  found  due  them.  The  plaintiffs  replied 
to  the  afflrmatiTe  matter  set  up  in  the  an- 
swer, and  upon  the  issues  formed  the  case 
was  tried  by  the  court  No  statement  of 
facts  appears  in  the  record,  and  we  hare 
nothing  before  na  except  the  pl^dings  and 
findings  of  the  court  and  the  decree,  and 
we  are  thavfore  nnable  to  det^mlne  any  of 
the  questions  of  fact  which  were  passed  up- 
on by  the  trial  court.  The  defendants  ex- 
cepted generally  to  the  findings  of  fact  and 
the  decree,  but  such  exception  can  be  of  no 
avail  here.  The  court  found,  among  other 
things,  as  a  conclusion  of  law,  "that  the  mat- 
ter pleaded  as  a  set-off  by  the  defendants 
Is  not  proper  matter  of  set-off  In  this  action, 
and  is  disallowed  by  the  court,"  which  find- 
ing was  duly  excepted  to,  and  is  here  al- 
leged as  error.  In  our  judgment,  this  raling 
was  wrong.  If,  as  stated  In  the  answer, 
the  defendants,  at  the  request  of  plaintiffs, 
paid  out  money  in  defending  the  title  to  tae 
premises  in  controrersy,  it  would  seem  but 
Just  that  plaintiffs  should  bo  required  to  re- 
pay their  pro[>cr  proportion  thereof;  and,  if 
necessary  improTementa  were  made  npoa 
the  land  by  the  defendants,  such  Improve- 
ui^ta  may  equitably  be  considered  in  con- 
nection with  the  claim  for  use  and  occupa- 
tion, the  one  offsetting  the  oth^.  See  Car- 
ver V.  Coflman  (Ind.  Sup.)  10  N.  K.  567,  and 
Cooter  v.  l>earbom  (III.)  4  N.  E.  388,  In  which 
cases  these  questions  are  fully  discussed. 
When  permitted  In  cases  of  partition,  the 
claim  for  improvem^its  is  confined  to  their 
value  as  part  of  the  land,  without  regard  to 
their  cost  or  the  amount  expended  therefor; 
and,  if  the  value  of  the  land  Is  not  enhanced 
thereby,  nothing  will  be  allowed  on  account 
thereof.  Cooter  t.  Dearborn,  supra.  The 
trial  court  found  that  the  lands  in  question 
cotdd  not  be  partitioned  without  great  preju- 
dice to  the  parties  to  the  action,  and  therefore 


adjudged  that  they  be  sold,  and  the  i^oceeda 
distributed  to  Uie  parties  in  proportion  to 
their  respective  interests,  and  fcnr  that  pur- 
pose appointed  one  Newland  as  "trustee** 
for  all  the  parties  to  take  charge,  care,  and 
custody  of  said  lands  and  the  rents,  IssneB, 
and  profits  thereof,  and  to  make  sale  there- 
of at  puUlc  or  private  sale,  etc.  The  stat- 
ute (2  Hill's  Code,  S  584)  provides  that  the 
court  may,  In  cases  like  this,  appoint  one  or 
mwe  referees  to  sdl  the  land;  but  we  ap- 
pr^rad  that  the  fact  ttiat  the  teteatee,  in 
this  Instance,  was  designated  as  "tniatee," 
constitues  no  valid  objection  to  the  decree. 
The  decree,  however.  Is  irregular  in  this: 
that  it  authwlzes  the  sale  at  public  or  private 
sale,  wh^-eas  the  atatate  provides  that  such 
sates  shall  be  made  by  public  anction,  to  the 
highest  bidder,  in  the  manner  required  tw 
the  sole  of  real  estate  on  execution.  2  HQl'a 
Code,  f  603.  For  the  reasons  above  Indi- 
cated, the  Judgment  Is  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

SCOTT,  STILKS.  and  HOYT,  JJ.,  concur. 


RAYMOND  et  ui.  v.  ilORRISON  et  al. 
(Supreme  Court  of  Washington.  June  13. 1S04.) 
Ejectment — Habties— Limitation— Plbadixo. 

1.  Code  Proc  §  529,  requiring  an  action  for 
possession  of  realty  to  be  bruufmt  against  the 
tenant  In  possession,  makes  aa  exception  to  the 
rale  of  Id.  %  143,  reqairing  all  persons  Interest- 
ed in  an  action  to  be_  joined  as  parties;  and, 
where  posseamon  only  is  sought,  such  an  action 
may  bo  brought  HRninat  a  tonaut  in  common  in 
sole  possession  without  Joinder  of  his  coteoaats, 
devisees  under  a  will,  and  tlie  executors. 

2.  Before  the  Code  of  1881,  the  action  of 
ejectment  was  limited  to  20  years;  by  the  Cdie 
to  10.  Code,  9  760.  declares  that  no  right  ac- 
crued before  the  Code  took  effect  is  affected 
thereby.  Held,  that  a  right  of  action  in  eject- 
ment, accrued  before  the  Code  took  effect,  did 
not  survive  more  than  10  years  after  it  took 
effect. 

3.  The  statute  requires  plaintiff  in  eject- 
ment to  show  that  he  or  his  predecessor  was 
seised  of  the  premises  within  10  years.  Defend- 
ant must  plead  any  title  he  may  wish  to  prove 
in  himself  or  another  with  the  certainty  re- 
quired in  a  complaint.  The  complaint  alleged 
plaintiff's  seisin  within  10  years.  The  answer 
pleaded  affirmatively  fl)  ownership  in  fee  and 
lawful  possession;  (2)  adverse  possession  by 
defemlnnts  and  tb«r  grantor,  with  denial  that 
plaintiff  or  his  predecessor  had  been  seised  with- 
m  10  years.  The  reply  denied  (1)  every  alle- 
gation of  the  first  paragraph;  and  <2)  tmit  de- 
fendants had  been  in  possessioD,  as  alleged  in 
paragraph  2.  Held  that,  since  paragraph  1  was 
by  itself  a  good  plea  of  title  by  adverse  posses- 
sion or  otherwise,  the  denial  of  its  Averments 
joined  the  material  issoe,  and  the  reply  was 
not  bad  for  failure  to  deny  the  possesaion  of 
"defendants  and  their  grantors." 

Appeal  from  superior  court,  Thurston  coun- 
ty; M.  J.  Gordon,  Judge. 

£ljectment  by  George  L.  Raymond  and  wife 
against  Levi  Morrison  and  oth»:B.  JudKint^nt 
for  defraidants.  Plaintiffs  appeaL  Afiirmed. 

M.  L.  Baer,  for  appellants.  Allen  ft  Moore, 
for  respondents. 
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STTLBS.  X  To  a  comt)Ialnt  In  ejectmoit 
tbe  defendants  set  up  In  their  answer  that 
tber  irere  tenants  In  common,  In  sole  possee- 
don  of  the  land  In  controversy,  with  tbe  dev- 
isees of  Joseph  Y.  Pomeroy,  and  prayed  that 
the  plaintiffs  be  required  to  make  the  execu- 
tor and  devisees  of  Pomeroy  parties  defend- 
ant, and  that  tbe  action  be  stayed  mitU  this 
should  be  done.  The  court  held  that  Pom- 
eroy's  devisees  were  necessary  and  proper 
parties  to  the  action,  and  required  the  plain- 
tiffs  to  brinf;  them  in,  which  was  done  over 
the  objection  of  the  plalnHfTs.  While  this 
matt^  will  probably  only  affect  the  question 
of  costs,  we  think  the  plaintiffs  have  a  right 
to  a  correct  ruling  upon  the  point  Code 
Proc  I  529,  provides  that  an  a<rtion  for  the 
possession  of  real  property  may  be  brought 
against  the  tenant  in  possession,  and  section 
530  provides  how  a  landlord  may  be  brought 
in.  This  last  section  Is  the  only  one  we  have 
which  changes  tbe  common-law  rule  which 
required  only  tbe  tenant  in  possession  to  be 
made  a  party  defendant  The  object  of  this 
action  being  to  obtain  the  possession  alone, 
there  was  no  necessity  for  making  tbe  other 
tenants  In  common  parties  hereto.  Section 
529  Is  a  statutory  exertion  to  the  rale  pre- 
scribed In  section  143. 

Tbe  second  point  made  Is  npoa  the  statute 
of  limitations.  This  action  was  brought  In 
1892,  and  one  of  the  defenses  Is  adverse  pos- 
session for  a  pfflod  of  16  years  prior  to  the 
date.  The  appellants  maintain  tiiat  tbe  stat- 
ute of  limitations  prescribing  10  years  within 
whic^  an  action  for  tbe  possession  of  real  es- 
tate must  be  brought,  found  In  the  Code  of 
ISSl,  has  no  application  to  this  action,  becanse 
of  the  language  of  section  760  of  that  Code. 
Prior  to  tbe  enactment  of  the  Code  of  1881, 
the  period  of  limitation  of  actions  for  the 
possession  of  real  estate  was  20  years,  but  by 
section  26  of  that  Code  the  time  was  reduced 
to  10  years.  Section  760,  however,  provided 
as  follows:  "No  action  or  proceeding  com- 
menced before  this  Code  takes  effect  and  no 
right  accrued  is  affected  by  Its  provisions; 
but  the  proceedings  therein  must  cooform  to 
the  requirements  of  this  Code  as  far  as  ap- 
plicable." It  was  held  In  Baer  v.  Choir,  7 
Wash.  631,  32  Pac.  776,  and  30  Pac.  286,  that 
an  action  commenced  within  10  years  after 
that  date  was  In  time,  although  the  full  peri- 
od since  the  right  of  action  accrued  to  the 
time  of  the  commencement  of  the  action  was 
more  than  10  years.  The  present  conten- 
tion Is  that,  notwithstanding  the  reduced  pe- 
riod, the  effect  of  section  760  was  to  pre- 
serve the  right  to  commence  an  action  within 
20  years  from  the  time  the  right  of  action  ac- 
crued. It  Is  clear,  both  npon  general  princi- 
ples of  right  and  by  the  uniform  adjudica- 
tions of  courts,  that  the  effect  of  section  760 
would  be  to  preserve  everything  that  could 
be  termed  a  rlglit  accrued.  The  right  to 
brtuK  an  action  at  all  was  undoubtedly  saved. 
Chan^  In  tbe  statute  of  limitation  are  iml- 
T^nwidy  held  a^t  to  have  the  effect  to  de> 


Btn^  the  Fight  of  action  noless  the  I^slative 
language  in  tbe  most  positive  terms  has  that 
effect.  Therefore  courts  have  held  that  la 
all  such  cases  a  reasonable  time,  at  least,  will 
be  allowed  for  the  commencement  of  an  ac- 
tion, notwithstanding  the  apparent  provl- 
slous  of  the  new  statute.  But,  inasmuch  as 
it  Is  also  a  nntvoisal  rule  that  the  time  wlth> 
In  which  an  action  may  be  brought  is  a  part 
of  the  remedy  merely.  It  is  our  opinion  that 
the  "right  accrued"  which  section  700  pro- 
vided should  not  be  affected  meant  the  right 
to  maintain  an  action,  and  not  the  right  to 
maintain  It  within  any  specified  period.  We 
hold,  therefore,  that  while  the  plaintiff  could 
have  brought  his  action  at  any  time  within  a 
period  of  10  years  ftom  the  adoption  of  the 
Code  of  1881,  if  It  shall  turn  out  to  be  a  fact 
in  this  case  that  the  respondents  have  been 
in  possession  of  the  land  in  dispute  for  tbe 
period  of  16  yeard  before  the  commencement 
of  the  action,  that  possession  will  be  a  bar  to 
the  plaintiffs'  proceeding. 

The  next  question  is  one  of  practice  pure- 
ly, and  will  necessitate  the  reversal  of  the 
judgment,  althou^  the  decision  upon  the 
question  of  the  statute  of  limitations  may  ul- 
tlmatdy  decide  the  merits  of  the  case  against 
the  appellanta  The  answer  of  the  defend- 
ants contained  the  following,  among  other  af- 
firmative defenses;  "(1)  That  they  [defend- 
ants] are  the  own«B  in  fee,  and  are  lawfully 
seised  and  possessed  of  the  tract  of  land  de- 
scribed In  the  complaint  (2)  For  further  de- 
fense, defendants  say  that  they  and  thrfr 
grantors  hold  and  have  held  and  possessed 
said  land  actually,  openly,  notoriously,  con- 
tlnnoDsIy,  and  adversely,  under  color  and 
claim  of  right  and  ownership  in  fee,  for  six- 
teen years  last  past,  and  for  more  than  ten 
years  prior  to  tbe  filing  of  this  action;  and 
that  neither  the  plaintifts  nor  either  of  them» 
nor  the  ancestors  or  predecessors  of  either, 
have  been  seised  or  possessed  of  the  itemises 
in  question,  OTany  part  or  parcel  thereof,  with- 
in ten  years  next  preceding  the  said  filing.** 
The  reply  speciflcally  denies  each  and  every 
allegation  of  the  first  defense,  and  continues 
t  as  follows:  "(2)  That  they  [plalntlffsj  deny 
that  defendants  have  been  In  possession  oi^ 
said  land  In  dispute  under  color  of  title, 
dalm  of  right  or  owne^hlp  In  fee,  as  set 
forth  In  paragraph  2  of  said  affirmative  de- 
fense." Upon  this  reply  the  court  sustained 
a  motion  for  Judgment  on  ^e  pleadings,  up- 
on tbe  ground  that  the  second  denial,  while 
It  placed  in  Issue  an  allegation  that  the  de- 
fendants had  been  In  possession,  etc.,  as  set 
forth  In  paragraph  2  of  the  affirmative  de- 
fense, did  not  deny  that  defendants  and  their 
grantors  had  so  held.  Appellants  make  the 
point  that  It  was  error  to  render  Judgment 
on  the  pleadii^  in  such  a  case.  The  cam^o 
being  an  action  In  ejectment  at  common  law, 
It  would  not  bare  been  necessary  for-tho  de- 
f^dants  to  plead  anything  beyond  the  gen- 
eral denial  to  have  ^titled  them  to  put  in 
evidence  any  title  which  either  they  or  any 
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third  pefson  might  have  vWCh  fronld  serve 
to  defeat  the  plaintiffs'  rtglit  to  recover  the 
possession.  But  under  our  statute  <Code 
Proa  i  532)  It  Is  made  necessary  to  a  defend- 
ant's making  proof  of  title  in  hlm$elf  or  an- 
other that  be  plead  the  same  In  bis  answer. 
Therefore,  but  for  the  statute,  no  reply  to 
the  allegations  of  the  answer  set  forth  would 
have  been  necessary,  since  other  portions  of 
the  answer  specifically  deny  alt  tlie  allega- 
tions of  the  complaint  The  section  men- 
Moned  provides  that,  If  the  defense  of  title 
In  himself  or  another  be  set  up  by  the  de- 
fendant, the  nature  and  duration  of  such  es- 
tate or  license  or  right  to  the  possession 
should  be  set  forth  with  the  certainty  and 
particularity  required  In  a  complaint.  Now, 
In  this  case,  the  flrac  paragraph  of  the  af- 
flrmatlve  defense  sets  forth  that  tlie  defend* 
ants  are  the  owners  In  fee,  and  are  lawfully 
seised  and  possessed  of  the  tract  of  land  de- 
scribed in  tlie  complaint.  The  statement  con- 
tained in  this  paragraph  was  a  full  compli- 
ance with  the  requirements  of  section  582, 
for,  supposing  the  defendants  had  been  the 
plaintlfTs  In  an  action  affecting  this  land.  It 
would  only  hare  been  necessary  for  them  to 
allege  that  they  w^e  the  owners  in  fee,  and 
lawfully  seised  and  possessed  of  It,  In  order 
to  state  a  good  title  In  themselves.  They 
could  then  have  proved  upon  the  trial  that 
their  title  was  based  upon  an  adverse  pos- 
session maintained  for  the  requisite  period, 
since  such  possession  Is  now  generally  held  to 
confer  upon  the  possessor  the  absolute  legal  ti- 
tle in  fee  of  the  estate.  3  Washb.  Real  Prop. 
*p.  501;  School-Dlst  y.  Benson,  31  Me.  3S4; 
Nelson  v.  Brodbacfe,  44  Mo.  586;  Bliss,  Code 
PI.  S  356;  Sharon  v.  Tucker,  144  U.  S.  533, 
12  Sup.  Ct.  720.  It  will  be  noticed  that  the 
reply  denied  each  and  every  allegation  of  the 
first  paragraph  of  the  defense,  and  therefore 
the  material  Issue  was  Joined.  The  first  part 
of  the  second  paragraph  was  ai  mere  state- 
ment of  the  evidence  upon  which  the  claim 
.>f  ownership  was  based.  Fitch  v.  Connell, 
1  Sawy.  15fl,  Fed,  Gas.  No.  4,8!t4;  Wythe  T. 
Myers,  3  Sawy.  695.  Fed.  Caa.  No.  18,118. 

But  it  Is  also  urged  that  there  was  no  de- 
ntal at  all  of  the  last  portion  of  the  second 
paragraph,  relating  to  the  seizure  and  pos- 
session of  the  philntlff  within  10  years  next 
precedli^  the  commencement  of  the  action; 
but  that  portion  of  the  defense  amounted  to 
nouukng  more  than  a  denial  of  the  allegation 
of  the  second  paragraph  of  the  complaint 
that  the  plaintiffs  were  seised  in  fee  and  pos- 
sessed and  entitled  to  the  possession  of  the 
land.  Our  statute  of  limitations  expressly 
provides  that  no  action  siiall  be  maintained 
for  the  recovery  of  real  property,  or  the  pos* 
session  thereof,  unless  It  appear  tliat  the 
plaintiff,  his  ancestor,  predeceaaor,  or  grant- 
or, was  seised  or  possessed  of  the  premises 
ta  question  within  10  years  helcre  the  com< 
mencement  of  the  action.  The  second  jtam- 
graph  of  the  compifUnt  alleged  that  the  plaln< 
tiffs  were  so  seised  on  the  4th  day  of  No- 


vember, '18IH>,  whlcAi  retpondeA  to  the  re> 
quirement  of  the  statute,  and  the  burden 
was  upon  the  plalntlflte  to  show  that  they 
were  either  s^sed  or  possessed  of  the  land 
within  10  years.  Therefore,  when  the  de- 
fendants set  forth,  in  the  language  nsed  In 
the  second  paragraph.  IJiat  the  plaintiffs 
were  not  bo  seised,  they  m^ely  dmled  an  al- 
legatiim  of  the  complaint.  The  judgment 
will  be  reversed,  and  the  cause  remanded. 

DUNBAR,  G.  J.,  and  SCOTT  and  AN- 
DERS, JJ.,  concur. 


POTVIN  T.  DENNY  HOTEL  00.  OF  SE- 
ATTLE et  al. 

CORNELL  TJNTVEHSITT  t.  SAME. 
(Supreme  Court  of  Wnsihitlgton.    Jane  30, 
1S04.) 

Mecbanic's  Lihn— ABSiQXMtiTP  —  Efffct  —  Res 
Judicata— CnsTRACT  roR  Pkiomitt. 

1.  The  f&ct  that  a  person  «ititled  to  a 
mechanic's  lien  auifw  his  claim  agaiiMt  the 
owner  of  the  land  as  collateral  secuii^  dioea  not 
defeat  his  ripht  to  claim  tlie  lien. 

2.  Where,  in  an  action  between  persons 
claiming  mechanica'  iieni,  tho  priorities  of  their 
liens  were  adjudged,  one  of  sucti  persona,  wiio 
bad  Rtipulflted  with  a  mortgagee  of  the  laud 
that  his  lien  should  have  priority  over  the  mort- 
gnee,  failed  to  araU  himaelf  of  the  stipulatioc, 
and  the  mortgage  was  adjudged  prior  to  the  me- 
chanics liens,  ne  caonot,  in  an  action  by  the 
builder  to  establish  his  lion,  to  wliich  the  par- 
ties in  the  prior  action  are  made  parties,  avail 
himself  of  auch  atipulation  so  as  to  chanite  the 
order  of  the  priorities  adjudged  in  the  farmer 
action. 

3.  Such  stipulation  will  be  given  effect  to 
the  extent  of  awarding  to  all  the  mecbanicH' 
liens  priority  over  the  mortgage  to  the  amount 
stipulated  for  by  the  mortgagee,  which  amount 
should  be  apportioned  among  the  claimants  in 
proportion  to  their  daims. 

Appeal  from  superior  court,  Elng  county; 
J.  W.  Langley,  Judge. 

Actions  by  Fabten  S.  Potvln  and  by  the  Cor- 
nell Unlvorsity  against  the  Denny  Hotel 
Company  and  othars.  Gases  consolidated. 
From  the  Judgpient,  plnlntllE  Potvln  and  de- 
fendant Huttig  Bros.  Manufacturing  Com- 
pany and  Dexter  Horton  &  Co.  appeal.  Re- 
versed. 

J.  J.  Easly  and  Stratton,  Lewis  &  Oilman, 
for  appellant  Potvln.  Wil^  &  Bostwick  and 
Wilshire  &  De  Stclguei;  for  appellant  Uuttig 
Bros.  Manufacturing  Company.  Blaine  & 
De  Vrlea,  for  appellant  Dezto:  Horton  &  Co. 
WlestUng  &  Wlesaing,  for  respondent  Seattle 
Hardware  Company.  Cole,  Reed  &  Dawes, 
for  respondent  Comdl  University.  Burke, 
Shepard  &  Wood%  for  raqKndait  Dennj  Ho- 
tel Company. 

SCOTT,  J.  On  July  2, 1869,  the  Denny  Ho- 
tel Company,  a  corporation  f^anised  and  ex- 
isting under  the  laws  ot  Uils  state,  entered 
into  a  contract  wlUi  FaMea  S.  Potvln  for  the 
conatmctlon  of  an  taotnl  bfoUdlng  on  certain 
teal  estate  owned  bgr  said  company  in  the 
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dty  of  Seattle.  Said  oontract  lu'ovlded  that 
for  the  erection  of  said  building  the  contract- 
or should  receive  the  sum  of  $196,000,  to  be 
paid  In  installments  of  GO  per  cent  upon  the 
amount  of  the  estimate  made  by  the  archi- 
tects at  certain  stated  periods  In  the  progress 
of  the  erection  of  the  building.  The  contract 
also  provided  for  farther  compensation  for 
extra  labor  and  materials  which  nUgbt  be 
rendered  necessary  by  cbanges  in  the  original 
plana  and  specifications.  During  the  pend- 
ency of  the  work,  a  controversy  arose  be- 
tween tbe  hotel  company  and  Fotvln,  and  It 
Is  claimed  that  the  hotel  company  refused  to 
make  any  further  payments  upon  the  worlc, 
or  allow  Potvln  to  proceed  tliMewIth;  where- 
by ho  was  compelled  to  abandon  it  before  the 
building  was  fully  completed.  Within  the 
same  time,  Potvin  gave  to  Deiter  Horton  & 
Co.,  a  corporation  engaged  in  the  banking 
bnsiness  at  Seattle,  the  following  order;  "Se- 
attle. February  19,  1890.  To  the  Denny  Ho- 
tel Company  of  Seattle:  Please  pay  to  Dex- 
ter Horton  &  Co.,  bankers,  whatever  sums  of 
money  or  payments  that  may  hereafter  be 
due  to  me,  from  time  to  time,  upon  my  con- 
tract with  the  Denny  Hotel  Company  of  Se- 
attle for  the  construction  of  what  is  known 
as  the  Denny  Hotel,  upon  blocks  46  and  50, 
A.  A-  Denny's  addition  to  the  town  (now  city) 
of  Seattle,  and  charge  such  payments  to  my 
account.  And  you  are  hereby  authorlzpd  and 
requested  to  make  such  payments  to  Dexter 
Horton  &  Co.,  and  charge  the  same  to  my 
account  upon  the  contract  aforesaid.  F.  S. 
Potvin." 

The  Denny  Hotel  Company  accepted  this  or- 
der  In  writing,  as  follows:  "The  Denny  Hotel 
Company  of  Seattle  hereby  accepts  the  fore- 
^ing  order,  subject  to  all  the  ccodltions  and 
limitations  of  the  contract  of  the  Donny  Ho- 
tel Company  of  Seattle  with  said  F.  S.  Pot- 
vin, and  upon  the  further  express  condition 
that.  In  thus  aerating  this  order,  they  in  no 
manner  relinquish  or  release  the  said  Potvin 
firom  tbe  obligations  of  said  contract,  and  In 
no  manner  vary  or  affect  said  contract.  The 
Denny  Hotel  Company  of  Seattle,  by  Thomas 
Burke,  Vice  President,  by  J.  D.  Lowman,  Sec- 
retary." 

On  April  2.  1891,  and  within  the  statutory 
time  after  Potvin  had  ceased  work  upon  the 
building,  he  filed  for  record.  In  the  office  of 
the  auditor  of  King  county,  a  notice  of  lien, 
claiming  there  was  doe  him  on  sold  contract 
the  sum  of  $1C(),000.  TUs  Included  a  iHalm 
for  $52,000  ttx  extras.  ^  bnnis^t  an  ac- 
tion to  foredose  aald  lien,  making  the  GorneU 
UnlTerslty  and  the  other  defendants  parties 
to  the  action.  The  Ownell  Untrer^ty,  a  cor- 
poration organized  and  existing  under  the 
laws  of  the  state  of  New  Toric,  bad  la  De- 
cember, 18S8,  made  a  loan  to  the  hotel  com< 
pany  of  the  snm  of  $100^000,  taldng  Its  prom- 
iasorT  notes  xbenfWt  secured  by  a  mortgage 
on  the  real  estate  iqwn  -wblch  the  hotel  was 
being  erected;  and  tbereafter  brought  an  ac- 
tion to  foreclose  the  mortgage,  making  Pot- 
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Tin  a  party  defendant  thereta  The  other 
defendants  In  said  action,  except  Dexter  Hor^ 
ton  &  Co.,  were  subcontractors,  material  men, 
laborers,  etc,  who  had  filed  lien  notices 
against  the  property.  These  actions  were 
thCTeafter  consolidated.  Dexter  Horton  & 
Co.,  on  motion  of  Potvin,  were  made  parties 
defendant.  The  Cornell  Univ^sity  and  the 
Denny  Hotel  Company  answered  Potvln's 
complaint,  setting  out  the  foregoing  order 
and  acceptance,  and  claimed  thereby  that 
Potvin  had  waived  and  released  his  right 
to  a  lien.  Dexter  Horton  &  Co.  answered, 
setting  up  that  this  order  was  given  as 
collateral  security  for  the  payment  by  Pot- 
vin to  them  of  each  sums  as  had  been 
and  were  to  be  advanced  by  them  to  Potvin 
during  the  progress  of  the  bolldlng;  and  that 
such  sums  as  were  paid  on  said  order  were 
put  to  the  credit  of  Potvin  in  their  bank,  and 
he  was  allowed  to  (dieck  against  tbe  same, 
the  order  being  held  as  collateral  security 
therefor.  Potvin,  however,  by  way  of  reply, 
set  up  that  this  order  was  not  Intended  as  an 
assignment  to  Deiter  Horton  &  Co.  of  tbe 
amount  dne  litm  from  the  Denny  Hotel  Com- 
pany; that  he  was  indebted  to  Dexter  Hor- 
ton &  Co.  in  a  considerable  sum,  and  they, 
desiring  to  have  a  check  upon  his  expendi- 
tures, required  him  to  give  said  order,  so  that 
all  moneys  received  by  him  on  bts  contract 
should  pass  through  the  banlc,  and  that  thus 
they  might  be  informed  as  to  his  receipts 
and  eipen^tures.  The  cases  as  consolidated 
came  on  for  trial,  and  the  hotel  company  and 
the  Cornell  University  moved  to  dismiss  Pot- 
vln's complaint  In  the  suit  brought  by  him, 
and  his  cross  complaint  In  the  suit  brought 
by  the  Cornell  University,  on  the  ground  that 
the  facts  stated  In  the  answer  of  Dexter  Hor- 
ton &  Co.,  and  in  the  reply  of  Potvin,  showed 
that  Potvin  had  waived  and  released  his 
cLiira  of  lien  against  the  premises  In  ques- 
tion. Tills  motion  was  granted,  and  Potvin 
and  Dexter  Horton  &  Co.  appealed  therefrom. 

In  a  former  action  commenced  In  said 
court,  the  lien  claim  of  Huttig  Bros.  5Ian- 
ufacturing  Company  was  established.  To 
this  action  the  Seattle  Hardware  Company 
was  made  a  party,  as  well  as  various  other 
claimants.  The  court  determined  the  prior- 
ity of  all  parties  to  the  action,  and  decreed 
that  the  claims  of  Huttig  Bros.  Manufactur- 
ing Company  and  the  Seattle  Hardware  Com- 
pany were  co-ordinate;  that  they  were  both 
SDbJect  and  subsequent  to  the  mortgage  lien 
of  the  Cornell  University.  On  an  appeal  to 
this  court,  said  decree  waa  affirmed.  6 
Wash.  122.  32  Pac.  1073:  6  Wash.  024.  M 
Pac.  774.  These  liens  were  aet  op  in  the 
inreaent  action.  Upon  the  trial  of  the  cose, 
the  Seattle  Hardware  Company  Introduced 
fn  evidence  a  stfpulatlott  between  it  and  the 
Cornell  UnlTorslty.  by  which  it  waa  agreed 
that  said  hardware  company  was  entitled 
to,  and  might  be  awarded,  priority  over  the 
Cornell  Unlveralty.  Huttig  Broa.  Manufac- 
turing Company  objected  to  the  lntroductK» 
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of  Bald  stipulation.  Subsequently  the  Seat- 
tle Hardware  Comi>any  was  permitted, 
agaiiist  the  objection  of  Huttlg  Bros.  Manu- 
facturing Company  to  Introduce  proof  that 
the  materials  upon  which  Its  claim  had  been 
decreed  were  furnished  prior  to  the  time 
that  the  mortgage  was  executed  to  the  Cor- 
nell Unlventity.  Upon  this  stipulation  and 
testimony,  the  court  awarded  priority  to  the 
Seattle  Hardware  Company  over  the  claim 
of  the  Cornell  University  and  the  lien  claim 
of  Huttlg  Bros.  Manufacturing  Company, 
from  wliich  said  last  company  appealed.  In 
the  original  suit  of  the  Seattle  Hardware 
Company,  In  which  its  lien  was  established, 
the  CcHTDcll  UnlTer^ty  was  not  made  a  par- 
ty. 

It  1b  contoided  by  the  respondents  Uiat 
the  order  aforesaid,  given  by  Potrin  to  Dex- 
ter Norton  &  Co.,  was  an  assignment  of  his 
dalm,  and  operated  to  defeat  the  rlfi^t  to 
a  Hen,  regardless  of  whethw  It  was  given 
as  security  or  otherwise;  and  in  support 
Thereof  the  case  of  Dexter  Horton  &  Co.  v. 
Sparicman,  2  Wash.  St.  165,  23  Pac.  1070,  is 
cited,  bat  we  are  unable  to  see  wherein  It  Is 
apifllcable.  In  that  action  there  was  an 
absolute  assignment  of  the  demand,  and 
the  assignee  undertook  to  claim  and  maintain 
a  laborer's  lien  tliereon,  no  notice  or  claim 
ther^or  having  been  filed  by  the  as^gnor, 
who  performed  the  labor.  Ho-e  an  entirely 
diff^nt  quesUcm  Is  presented.  We  are  sat- 
isfied that  the  order  in  question  was  in  effect 
an  equitable  as^gnment  of  the  claim.  3  Pom. 
Eq.  Jur.  1 12S3.  And  it  is  immaterial,  for  the 
purposes  of  this  case,  whether  the  same  was 
given  for  the  purpose  alleged  by  Dexter  Hor- 
ton &  Co.,  or  as  claimed  hy  Potvin,  for  un- 
der either  theory  it  was  merely  given  as 
security.  We  know  of  no  reason  why  the 
right  to  a  lien  in  such  case  should  be  held 
to  be  defeated.  At  the  time  the  order  was 
given,  the  claim  had  not  been  perfected  so 
tbat  a  Hen  could  then  be  claimed,  and  to 
hold  tliat  the  same  could  not  be  assigned  for 
the  purptMies  of  security,  wlthont  losing  the 
right  to  a  lien,  would  be  to  deprive  the 
contractor  of  the  benefit  of  tlie  demand  to 
that  extent  Its  value  as  a  B0cnril7  would 
be  depreciated  if  the  rigjit  to  a  lien  became 
lost  thereby;  and  It  would  force  the  alterna- 
tive upon  the  contractor  of  wlthlwldlng  it, 
and  not  using  it  fw  any  such  purpose,  or  of 
losing  his  right  to  a  Hen  In  case  he  did  so  use 
It.  Although  this  order  operated  as  on  as- 
signment, Potvin  was  still  interested  In  en- 
forcing the  claim,  for  his  orlgtaial  liability  to 
Dexter  Horton  &  Co.  was  not  extinguished 
by  the  giving  of  the  order.  If  the  amount 
called  for  was  paid,  then  his  Indebtedness 
to  them  was  discharged  to  that  extent;  but, 
if  not  paid,  he  was  liable  for  the  full  amount. 
Clearly,  he  should  be  allowed  to  protect, 
preserve,  and  enforce  the  security,  cveu 
though  Dexter  Horton  &  Co.  are  entitled  to 
receive  the  money  and  apply  It  upon  his 
indebtedness. 


As  to  the  fm*ther  question  raised  by  the  ap- 
peal of  Huttlg  Bros.  Manufacturing  Company, 
wethlnkthedecree  waserroneous.  The  priori- 
ties of  these  claims  were  directly  Involved  in 
the  former  suit,  and  the  fact  that  the  Seattle 
Hardware  Company  did  not  In  said  action  un- 
dertake to  avail  Itself  of  its  right  to  a  priority, 
and  introduce  its  proof  which  It  Introduced  in 
this  action,  does  not  alter  the  situation,  for 
It  ought  to  have  done  so  then  If  It  Intended 
to  assert  and  Insist  upon  any  such  right. 
Thii  Cornell  University  claims  that  If  this 
view  is  adopted  the  stipulation  should  be 
set  aside.  But  we  do  not  so  view  it  It  Is 
immaterial  to  it  whether  the  amount  It  bat 
stipulated  should  be  adjudged  prior  to  \ti> 
claim  is  paid  to  the  Seattle  Hardware  Com- 
pany, or  is  apportioned  to  said  company  and 
the  other  (dalmants.  The  result  is  the  same 
to  the  Cornell  University.  Consequently,  we 
are  of  the  opinion  that  the  stipulation  should 
be  given  force  to  the  extent  of  awarding 
priority  to  the  lien  claimants  aforesaid  to 
the  extent  of  the  sum  stipulated,  but  that 
the  same  should  be  api>ortioned  between  the 
Seattle  Hardware  Company  and  the  other 
lien  claimants  In  prop(H'tion  to  their  respec- 
tive claims,  as  established  in  said  former 
actions.  Reversed. 

DUNBAR, O.J.,and  ANDERS  and  STILES, 
JJ.,  concur. 


DONAHUE  V.  JOHNSON  et  al. 

(Supreme  Court  of  'n'a»li)ngtOD.    June  19, 
1804.) 

Appeal—Final  Judohbht— Di&solction  op  Ix- 

JUNCTIOK — DAyAOBS— MiNISO  ClAIH. 

L  In  an  action  od  an  injunction  bond,  it 
appeared  that  the  case  in  which  the  injuiiciiou 
was  iBsatHl  was  referred  to  a  coniniissioaer.  whi» 
ri'portec]  fiiidint:^  of  fact  In  favor  of  defendant 
therein,  which  report  was  affirmed,  and  a  judg- 
ment rendered  dismisHing  defendant,  with  cojjts. 
and  (lisHolviug  the  iujmictiou.  HcM,  that  the 
judgment  wan  a  tinni  judgment  on  the  meritg, 
and  not  a  mere  disposition  of  the  temporary  in- 
junction. 

2.  la  an  action  on  an  iujunction  bond,  where 
no  motion  in  luude  to  diH^oIve  the  injunction, 
which  stands  until  a  decision  on  the  merits  by 
which  it  is  dissolved,  counsel  fees  for  Bervicea 
in  connection  with  a  dissolution  of  the  injunc- 
tion cannot  be  recovered. 

3.  Complainant  alleged  that,  when  t)ie  in- 
junction was  served,  plaintiff  had  contracted  to 
sell  his  mining  claim  for  ¥15,000,  and  that,  be- 
cause of  the  injunction,  the  purchnser  refused 
to  biiy,  and  that  he  aftcnvards  sold  the  claim 
for  S2.000  less.  Held,  that  he  could  not  recover 
the  f2,000,  there  being  no  proof  that  the  claim 
was  less  valuable  after  the  injunction  than  t>e- 
fore. 

4.  A  general  allegation  of  ownership  of  a 
mine  is  snbstantiated  1^  proof  of  location  and 
possession. 

Hoyt,  J.,  diasADting. 

Appeal  from  superior  court,  Kittitas  coun- 
ty; Carroll  B.  Graves,  Judge. 

Action  by  William  Donahue  against  Thom- 
as Johnson  and  others  on  an  injunction  bond. 
Judgment  for  defendant^  and  plaintiff  ap- 
peals. Reversed. 
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Fairfield  ft  Oro«8  and  !Ralph  Kauffraan,  for 
ai>peUant  Arthur,  LlndBay  &  King,  ttx  re- 
■poDdeats. 

8ni#B8,  J.  This  la  an  action  for  damagres 
upon  an  inJoncUon  bond.  The  principal  point 
In  the  case,  and  the  one  up<m  which  the  nou- 
snlt  was  granted,  grew  out  ot  the  fact  that 
appeUant.  In  attempting  to  show  the  termina- 
tion of  the  inj  unction,  olfered  In  evidence  a 
judgment  which  the  court  held  not  to  be  a 
final  judgment  in  the  cause,  and  therefore  not 
the  proper  baala  for  a  atdt  npon  the  lnjun& 
tlon  bond.  The  complaint  In  this  case  al- 
leged that,  at  a  certain  time,  the  plaintiff  was 
the  o-wosx  and  In  poaseealon  of  a  cwtaln  min- 
ing claim,  and  was  prosecuting  mining  wort^ 
th^eon;  whereupon  the  principal  defendant 
In  tfate  action  commenced  a  snlt  against  him 
to  recoTO'  posKSslon  of  the  mining  claim, 
and  procnred  a  tempwary  injunctton  In  said 
action  restraining  and  enjoining  the  plaln- 
tlfr  from  working  the  mining  claim,  or  in  any 
manner  Interfering  with  it.  The  record  In 
the  ff>rmer  case  was  introduced,  by  which 
it  appeared  that  the  complaint  alleged  that 
the  defendant  had  attempted  to  relocate  and 
appropriate  the  mining  claim  while  it  was 
sUll  a  lawful  mining  dlaim,  under  a  loca- 
tion and  appropriation  made  by  the  plaintiff 
or  hia  crrantor,  and  while  the  defendant  was 
an  empkv6  of,  or  person  holding  a  fiduciary 
relation  connected  with,  the  mine,  under  the 
plaintiff.  It  was  not  clear  from  the  com- 
plaint whether  the  pleader  expected  to  re- 
cover poHsesslon  of  the  claim  under  that  suit 
or  not,  although  It  was  prayed  ttmt  defend- 
ant be  declared  the  trustee  of  the  plaintiff, 
and  tiiat  plaintiff  be  declared  to  be  the  own- 
er  of  Uie  claim;  and  It  would  seem  that  the 
complaint  was  framed  with  a  view  of  pcnsl- 
bly  obtainlnff  all  the  benefldal  effects  of  a 
Judgment  In  his  favor  t<x  everytlilng  short 
of  a  writ  of  restltntlon,  Including  a  convey- 
ance of  the  mining  dalm.  If  It  should  be 
found  that  the  def^idant  had  really  made  a 
location. 

So  far  as  concerns  the  objection  whidb  the 
respondents  here  make  to  the  introduction  of 
Iiapfrs  in  the  former  case,  on  the  ground  that 
a  suit  for  possession  is  pleaded,  whereas  an 
action  In  equity  Is  proved,  it  is  not  wdl  taken, 
as  It  is  Immaterial  what  kind  of  an  action 
had  been  commenced  If  In  fact  an  injunction 
was  procured  In  connection  with  It  An  or- 
der was  made  by  the  court  refeiTing  the 
former  case  to  a  commissioner  to  take  the 
teatiuion}*,  and  report  findings  of  fact  and 
cMiclusions  of  law.  After  the  commissioner 
had  performed  his  work,  and  made  hIa  re- 
port. Id  which  he  found  all  the  issues  in  favor 
of  the  defendant,  and  recommended  that  he 
hare  a  decree  establishing  In  bim  the  rigtit 
of  possession  of  tlie  mining  claim,  that  he 
go  hence  with  bis  costs,  and  that  the  re- 
straining order  issued  against  him  sbonld  be 
dissolved,  came  the  Judgment  which  Is  in 
dispute,  whldi  recites  that  the  cause  came  on 


to  be  beard  ivim  tlie  exceptlona  ot  the  i^aln- 
tiff  to  the  report  of  the  referee,  and  that, 
after  argument  on  both  sides,  the  court,  be- 
ing fully  advised,  "ordered,  adjudged,  and 
decreed  that  the  aald  teffoxt  be  afilrmed,  ex- 
cepting as  to  the  last  conduaUm  of  law  tha%< 
In,  which  shall  be  changed  ao  as  to  read  that 
defendant  Is  entitled  to  a  diasolntlon  of  tiw 
restraining  order  heretofore  israed  against 
him  herein,  and  that  he  go  hence  with  costs;' 
wherefore,  by  reason  of  the  law  and  the 
premises.  It  Is  ordered,  adjudged,  and  de- 
creed that  the  restraining  ordar  heretofore 
issued  in  this  cause  against  defendant  be,  and 
the  same  la  h»eby,  dlaaolved,  and  that  de- 
fendant have  and  recover  of  plaintiff  bla 

Qosta  hetdn,  amounting  to  the  sum'  of  

dollars."  Thus,  the  only  change  which  the 
court  aasumed  to  make  In  the  report  of  the 
referee  was  In  that  part  of  It  wherein  the 
refwee  leoommended  that  defendant  have  af- 
firmative relief,  which  he  had  not  prayed 
for  in  his  answer  against  the  plaintiff.  Re- 
spondents contend  that  this  was  not  a  final 
Judgment  in  the  action,  but  merely  a  dis- 
posltlim  the  temporaiy  Injunction  which 
had  been  issued  In  aid  of  the  priiKlpal  suit 
We  have  no  doubt  that  tUs  Judgmoit  was  In- 
traded  to  be  and  was  treated  by  the  parties 
as  the  final  Judgment  In  liie  case,  and  the 
full  disposition  of  the  acUcm  upon  its  merits. 
The  Judgmeid  shows  that  one  of  the  matters 
which  the  oonrt  al&rmed  was  that  the  de-. 
fraidant  go  b»ce  with  his  costs,  which  means 
that  he  be  dismissed  with  his  coats.  Had 
the  purpose  of  the  Judgment  been  merely  to 
Tacate  an  Injunction,  neither  the  partlra  nor 
the  court  would  have  thongbt  of  putting  such 
an  order  In  the  shape  of  a  Judgment  Mnv 
over,  the  record  foils  to  show  tiiat  any  nu^ 
tlon  to  vacate  was  ever  made.  The  only  pro- 
ceeding waa  a  reference  of  the  case  to  the 
commtBsioner.  He  heard  the  cause  upon  its 
mcrite,  and  made  his  report  thereon.  The 
court  passed  upon  the  merits  of  the  action, 
and  intended  to  terminate  it  The  dismisBal 
of  the  defendant  with  his  costs,  or  an  order 
that  he  go  hence,  was  Itself  a  final  Judg- 
ment, and  would  have  operated  to  dissolve 
the  InJunctira,  even  though  it  had  not  been 
mentioned.  It  was  eror,  therefore,  not  to 
have  received  the  Judgment  In  evidence. 

One  of  the  points  upon  which  It  is  urged 
the  court  erred  against  appellant  was  in  con- 
nection with  his  attempt  to  prove  pa^'ment 
of  attorney's  fees.  The  commonly  accepted 
rule  Is  that  reasonable  comp^isotion  paid  as 
counsel  fees,  paid  In  procuring  the  dissolu- 
tion of  an  injunction,  may  be  recovered  In 
on  action  on  a  bond.  2  Higli,  Inj.  (3d  Ed.) 
8  ir»S5.  But  counsel  fees  thus  allowable 
must  be  those  connected  with  the  motion,  or 
other  similar  proceeding  for  the  dissolution 
of  the  injunction,  and  do  not  cover  the  geu» 
eral  expenses  of  defending  the  merits  of  the 
action.  Newton  v.  Russell,  87  N.  Y.  527; 
Ti-apneil  t.  McAfee,  77  Am.  Dec.  15S:  Bus- 
tamcnte  v.  Stewart,  55  Cal.  llSL^ort^  v^ 
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Hopkins,  63  Cal.  63.  Inasmuch  as  do  mo- 
tion for  the  dlasolnUon  of  the  Injimctkm  ap* 
pearo  to  have  been  made  In  this  case,  bat 
It  -was  allowed  to  stand  until  the  actl<m  was 
tried  upon  Its  merits,  and  simply  failed  be- 
cause of  the  decision  upon  the  merits,  under 
the  foregoing  authorities,  no  attorney's  fees 
cculd  be  recoT€9«d. 

The  complaint  alleged  that,  at  the  time  the 
Injunction  was  serred,  plalntiflT  had  contract- 
ed to  sell  his  mining  daim  for  f  1S,00(^  and 
that,  by  reason  of  the  injunction,  the  Intend- 
ing purchaser  refused  to  complete  the  con- 
tract; and  subseqnent^  the  claim  was  sold 
for  fl3,000,  and  damages  on  this  ground 
were  alleged  at  $2,000.  Such  damages  could 
not  be  recov^ed.  There  is  no  aUe^tlon  and 
no  proof  that  the  mining  claim  was  less  val- 
uable after  the  Injunction  or  because  of  It 
than  It  was  before.  If,  after  the  Injunction 
was  dlssolTed,  he  saw  fit  to  sell  It  for  leas 
than  the  former  contract  price,  that  was  a 
matter  entirely  within  his  own  controL 

Respondents  Insist  that  a  demnrrer  which 
they  claimed  to  have  filed  should  be  consid- 
ered in  determining  the  dlsposltiw  of  this 
case.  No  demnrrer  Is  found  In  the  record, 
bat  we  shall  canslder  the  principal  iwlnt 
which  la  urged  agaliut  the  complaint  not- 
withstanding. It  is  urged  that  the  court 
ought  not  to  have  permitted  the  plaintiff  to 
substantiate  bis  allegatioiu  of  own^shlp  of 
the  mining  claim  by  proof  of  location  and 
possession,  but  should  have  required  proof 
of  ownership  In  fee  patent  ftom  the  Unit- 
ed States.  The  aDegations  of  ownership 
were  In  reference  to  the  subject-matter, 
which  was  a  mining  dalm.  A  mining  claini 
is  a  license  extended  by  the  United  Stat^  to 
Individuals  to  take  minerate  from  certain 
areas  of  public  lands,  the  possession  of  which 
Is  secured  to  the  licensee  by  complying  with 
the  laws  and  mining  rules.  One  who  locates 
and  takes  possession  of  and  works  a  claim  of 
this  kind  te  the  owner  of  It,  although  the  le> 
gal  title  to  the  land  may  remain  in  the  Unit- 
ed States.  The  position  of  the  respondents 
is  that,  even  If  a  title  less  than  a  fee  from 
the  government  can  be  shown,  still  the  facts 
constituting  tiie  basis  of  the  claimant's  right 
must  be  set  forth;  instancing  Thomas  v. 
Chlsholm,  13  Colo.  105,  21  Pac.  1019;  Lee 
Doon  V.  Tesh,  68  Cal.  51,  6  Pac.  07,  and  8 
Pac.  621;  and  Anthony  v.  Jlllson  (CaL)  23 
Pac.  419,— in  support  of  their  proposition. 
But  those  cases  were  all  cases  of  adverse 
claims  obtained  under  the  Iterlsed  Statutes 
of  the  United  States,  and  the  proceedings 
therein  were  of  such  a  character  that  it  was 
emin^tiy  necessary  that  each  fact  showing 
the  qualification  of  the  claimant,  and  the 
doe  location  and  maintenance  of  bis  claim, 
be  made  clear,  inasmuch  as  the  court  wa& 
called  upon  to  decide,  as  between  two  or 
more  claimants,  which  one  was  mtltled  to 
have  a  patent  from  the  government.  But  In 
a  case  of  this  kind  no  such  reasons  exist  fix 
setting  forth  the  tacts  constitntiqs  the  claim- 


ant's light  He  asserts  that  he  Is  owner, 
and  is  entitied  thmnnder  to  prove  any  state 
of  facts  whldi  gave  him  the  rights  whldi  he 
claims  to  have  been  Interfered  with  by  the 
Injanction.  Loso  v.  Sotherland,  88  Mich. 
it»;  icailroad  Uo.  v.  Boyo-,  IS  Pa.  St  407. 

There  remain  in  the  case  some  allegationa 
of  damage  connected  with  the  Interference 
with  plaint!  iTs  xaining  work,  and  his  losses 
by  reason  of  having'  to  sunwrt  a  number  of 
men  in  Idleness  during  the  p«1od  covered  by 
the  injunction;  but  it  would  be  improper  fw 
us  at  this  time  to  pass  upon  qnestirats  raised 
in  that  connection.  Under  the  condition  of 
this  case,  we  are  unable  to  say  whether  the 
specific  damages  alleged  to  have  been  suf- 
fered would  be  provable  or  not,  since  the 
evidence  was  all  r^ected,  and  stands  merely 
upon  ofTers.  the  case  having  been  disposed  of 
finally  upon  the  proposition  of  the  Insufll- 
dency  of  the  judgment  Judgment  reversed, 
and  cause  remanded  for  a  new  trial. 

DUXBAR,  C.  J.,  and  SOOTT  and  AN- 
DERS, JJ.,  concur. 

HOYT,  J.  (dissenting).  As  I  read  the  com. 
plaint  of  the  plaintiff,  there  was  no  allega- 
tion contained  ther^  that  there  had  been 
any  final  Judgment  rendra^d  In  the  case  in 
which  the  Injunction  bond  was  given.  Con- 
struing the  allegation  In  regard  to  the  breach 
of  the  conditio  of  the  bond  as  favorably 
to  the  pleader  as  the  language  will  warrant, 
It  amounts  to  no  more  than  that  the  Injunc- 
tion had  been  dissolved,  and  In  no  wise  seta 
forth  any  facts  from  which  It  could  be  gath- 
ered that  a  final  Judgment  In  the  case  had 
been  rendered.  For  this  reason,  the  proof 
offered  in  relation  to  the  final  Jodgm^t  was 
unsupiiorted  by  the  pleadings,  and  should 
have  been  excluded.  I  am  also  of  the  opin- 
ion that  a  general  allegation  of  ownership  la 
not  sustained  by  proof  of  a  right  to  occupy 
under  the  mining  laws  of  the  United  States. 
For  these  reasons,  I  am  compelled  to  dis- 
sent from  the  conclusion  airived  at  by  the 
majority  of  the  court 


WAIT  et  bI.  STROUD. 

(Siqvttne  Court  of  Washington.  July  7, 1804.) 

Bill  or  BzoBrrioNS— Sittpioibkct. 

A  bill  of  exceptions  reciting  plaintiff's 
exception  to  the  denial  of  his  motion  for  a  new 
trial  on  the  ground  of  the  court's  commenting 
on  the  evidence  in  the  manner  set  out  is  in- 
sufficient, as  not  stating  that  such  language 
was  nsed  on  the  trial,  but  merely  ttiat  a  motion 
on  that  ground  was  denied.  Donbor,  C.  J.,  dis- 
senting. 

Appeal  from  superior  court  Kins  county; 

T.  J.  Humes,  Judge. 

Action  by  Charles  A.  Walt  and  another 
against  F.  W.  Stroud.  Judgment  for  defend- 
ant Plaintiffs  appeal.  Affirmed. 

Waller  &  Bawson,  for  appellants.  L,  Hnl- 
sethar,  for  respondent.       ^  . 
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STUMS,  J.  Tbe  appeal  In  fhlB  case  ta 
based  entirely  upw  certain  alleged  mlaocm- 
dnct  of  tbe  Judge  who  presUled  at  the  trial 
In  making  comments  of  the  claaa  lurotdblted 
I17  section  16;  art  4,  of  the  constitution.  To 
present  theh:  grievance  to  thltt  court,  appel- 
lants have  had  certifled  up  the  pleadlnes, 
verdict,  notice  of  motion  for  a  new  trial,  or- 
dw  denying  the  motion,  and  thi*ir  bill  of  ex- 
ceptions. The  only  ground  of  the  motion  fbr 
a  new  trial  which  has  any  relevancy  here 
was:  "Irregularity  in  the  proceedings  of  the 
court,  and  abuse  at  discretion,  by  which 
plaintiffs  were  prevented  from  having  a  fair 
trial."  The  notice  stated  that  the  motion  as 
to  this  ground  woidd  be  made  upon  affida- 
vits thereafter  to  be  filed  and  served  upon 
defmdant's  counsel,  but  there  avc  no  such 
offldavits  In  the  record.  The  motion  was  de- 
nied, and  thereupon  the  plaintiffs  procured 
the  judge  to  sign  what  purports  to  be  a  bill 
of  exceptions  to  the  denial  of  the  motion. 
Tbe  tdll,  after  the  title  of  the  cause,  roods 
thus:  "Now  come  the  plaintiffs  in  the  above- 
endtled  case,  by  their  attorneys,  and  present 
the  fallowing  bill  of  enreptlons:  (1)  The 
plaintiffs  except  to  the  ruling  of  tbe  court  in 
denying  the  plaintiffs'  motion  for  a  new 
trial  on  tbe  ground  of  Irregularity  on  the 
part  of  the  court  In  commenting  on  the  evi- 
dence Introduced  in  the  case,  in  the  presence 
uf  the  Jury,  oa  follows."  Here  follow  three 
separate  paragraphs,  inclosed  in  quotation 
marks,  containing  what  counsel  here  affirm 
waa  actual  language  of  the  Judge  occurring 
at  the  trial,  upon  inspection  of  which  we 
should  reverse  the  case.  But.  although  the 
Judge  signed  the  bill,  it  is  plain  to  the  reader 
of  it  that  It  affirms  nothUig  but  that  Qm9 
was  an  exception  to  the  refusal  on  the 
ground  spedfled;  not  that  the  ground  ex- 
isted by  reason  of  the  Judge's  having  used 
any  such  language.  The  ord«r  denying  the 
motion  was  followed  by  tbe  words,  "To 
which  due  exception  is  taken,  and  an  excep- 
tion altowed."  which  was  all  that  was  neces- 
sary by  way  of  exception  to  the  action  of  the 
court  In  that  particular.  The  trouble  about 
the  matter  Is  that  tbe  bill  does  not  purport  to 
make  a  record  of  what  happened  at  the  triU, 
whldi  might  be  a  snffldent  ground  for  a  new 
trial,  bat  of  what  occurred  on  the  hearing  of 
the  motion;  and  there  la,  therefore,  nothing 
before  us  showing  any  such  Irregularities  as 
those  claimed.  It  would  appear,  also,  that 
in  signing  the  bill  the  Judge  was  protesting 
that  he  liad  not  used  the  language  Imputed 
to  bim,  fox  he  added  to  his  signature  the  fol< 
lowing:  "There  being  no  admisshm.  by  reo- 
•on  h&eehj  that  the  court  used  any  such  laa^ 
guage  as  attributed  in  first  exception." 
Counsel  strenuously  urge  that  this  reserva- 
tion should  not  be  regarded;  hut  whether  It 
be  or  not  do»  not  change  the  result,  alnoe 
tbe  btU  does  not,  either  x^edsely  or  in  sub- 
stance, pretaid  to  aver  that  the  objection- 
able words  -wen  made  use  of.  The  bill 
shoold  have  been  ftamed  so  that  it  would  af- 


firmatively state  that  sotih  and  such  things 
did  occur  at  certain  stages  of  the  trial,  and 
In  that  form  should  have  been  presented  to 
the  Judge  for  his  allowance.  If  he  slgucd  it. 
It  would  go  into  the  record  as  part  of  the  his- 
tory of  the  trial;  but,  if  he  refused  to  sign  It, 
because  he  did  not  admit  Its  truth,  this  covat 
alone  had  power  to  settle  the  matter.  Code 
Proc.  I  3&5.  What  he  did  certify  referred 
only  to  the  history  of  the  motion  for  a  new 
trial.  He  said  he  did  refuse  to  grant  a  new 
trial  on  the  grounds  specified,  and  then  went 
further  than  was  necessary,  and  declared 
that  he  did  not  admit  that  any  such  grounds 
existed.  It  would  not  have  been  error  If  he 
had  refused  to  sign  the  bill  at  all,  since  the 
only  exception  necessary  was  noted  In  the  or- 
der, which  he  had  already  signed.  Judgment 
affirmed. 

HOYT  and  ANDERS,  JJ^  concur.  SCOTr> 
J.,  concurs  In  the  result 

DUNBAR,  a  J.  (dissenting).  I  think  the 
bill  of  exceptions  was  all  that  was  required 
by  the  law,  and  as,  in  my  Judgment,  the 
Judge  plainly  violated  tbe  provision  of  the 
constitution  invhlhltlng  Judges  from  com- 
menting on  facts,  the  Judgment  should  be 
reversed. 


PETERS  V.  OAT  et  al. 
(Sopreme  Court  of  WasUagton.    July  10, 
1891.) 

NoTB— BosA  Fids  Pcrchabib— Pbapi>  of  Patbs. 

1.  A  peraon  to  whom  a  note  Is  indorsed  as 
■ecurity  for  an  unilertaking  entered  into  at  the 
time  of  the  pledf^  is  a  bona  fide  pnrchaser. 

2.  The  fact  that  tbe  payee  of  a  oote  which 
waa  delivered  to  him  by  tiie  maker  for  tbe  pur- 
pose of  procuring  a  loan  for  tho  maker  diverts 
It  to  his  own  ufle  doea  not  invalidate  the  note  hi 
the  hands  of  a  bona  fide  pur^aaer. 

Appeal  from  superior  court,  Clallam  coun- 
ty; James  G.  McClinton,  Judge. 

Action  by  W.  G.  Peters  against  Mont  W. 
Gay  and  others.  From  a  judgment  for  plain- 
tiff, defendants  the  Guarantee  Loan  &  Trust 
Company  and  Joseph  A  Richardson  appeal 
Affirmed. 

Strudwk^  &  Peters;  for  appeRants.  East- 
erday  ft  Easterday  (Benton  Embree.  of 
counsel),  for  respondent 

DUNBAR,  C  i,  rails  is  a  suit  by  respond- 
ent to  foreclose  a  mortgage  upon  land  in 
Clallam  connty,  givoi  to  secure  the  note  of 
d^ndant  Moot  W.  Gay  to  defendant  B.  F. 
Bchwarta,  and  claimed  to  have  been  Indorsed 
and  ddivered  to  respondent;  and  appellants 
were  made  parties  defendant,  for  the  reason 
that  they  claimed  some  intwest  In  the  land 
sought  to  be  ftveclosed.  Appellants,  claim- 
ing nnd^  a  mortgage  upon  the  same  land, 
of  lat«  date  than  respoodoit's,  d^y  the  de- 
livery of  the  note  and  mortgage  to  Schwarts, 
the  reond  of  the  mortgage,  and^eaMls» 
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ment  of  either  note  or  mortgage  to  respond- 
ent, and  allege  affirmatively  that  the  note 
and  mortgage  pleaded  by  respondent  were 
without  conalderntlon,  and  were  stolen  by 
Srhwartz  from  the  maker,  Gay.  Respond- 
ent introduced  his  note  and  mortgage,  and 
rested.  Appellants  proved  the  note  to  have 
been  diverted  by  Schwartz  from  the  pur- 
pose originally  intended,  which  was  that 
Schwartz  woa  to  obtain  a  loan  of  ¥1,200  for 
Hay,  the  malier  of  the  note,  and  give  the 
note  and  mortgage  to  the  lender.  Instead  of 
this,  he  failed  to  negotiate  any  loan  for  Gay, 
but  delivered  the  note  and  mortgage  as  col- 
lateral to  secure  the  account  of  the  bank  in 
Port  Angeles,  of  which  he  was  manager, 
Tvith  the  Columbia  National  Bank  of  Ta- 
TOtna,  of  which  respondont  was  vice  presi- 
dent This  diversion  of  the  note  was  before 
its  maturity;  and  its  delivery,  Indorsed  In 
blank,  was  at  the  time  the  Tacoma  Bank 
opened  an  account  with  the  Port  Angeles 
Bank,  It  being  f^ven  with  oth(^  collateml  to 
secure  the  Columbia  National  Bank  of  Ta- 
coma. The  only  notice  that  appellants  had 
of  respondent's  mortga^  was  by  the  record. 
It  Is  dalmed  by  the  appellants  that  the  cer- 
tlAcate  on  this  mortgage  was  not  competent; 
that  the  statute  requires  a  copy  of  the  in- 
strument as  recorded  certified  by  the  county 
auditor  over  his  offidal  eeaL  This  question 
was  decided  adversdy  to  the  appellants'  con- 
tention in  Oarnean  t.  Mill  Co.,  30  Pac.  44j3, 
derided  by  tUs  court  on  April  24,  imi;  the 
certificate  of  the  auditor  in  this  case  being 
equally  as  full  as  the  certificate  passed  upon 
by  the  court  In  the  case  of  Gamcau  r.  Mill 
Oo,,  supra.  The  court  found  the  execution 
of  the  negotiable  promissory  note  as  alleged 
in  the  complaint;  the  delivery  of  the  same; 
that  the  respondent  was  the  owner  and  hold- 
er of  the  note;  that  the  same  was  unpaid; 
that  the  note  was  duly  assigned  for  a  vaiu- 
aUe  consideration;  that  the  respondent 
(plaintiff  below)  was  entitled  to  judgment; 
and  that  his  Hen  was  prior  to  and  siipei-lor 
to  that  of  the  appellants;  and  wc  arc  of 
the  opinion  that  all  of  these  findings  were 
Justified  by  the  testimony. 

This  was  a  case  of  hardship  worked  upon 
the  defendant  by  the  conduct  of  Schwartz; 
but  the  indorsement  upon  the  back  of  the 
mortgage,  relied  upon  by  appellants  as  giv- 
ing notice  of  Its  fraudulent  duiracter,  was  not 
made  until  after  the  purchase  of  the  note  by 
ref^jondent.  and  be  Is  In  no  way  responsible 
for  the  misfortune  of  appellants  In  purchas- 
ing worthless  security.  The  note  was  duly 
indorsed  by  the  payee  before  matinlty;  was 
delivered  to  the  respondent  as  collateral  to 
an  obligation  entered  Info  at  the  time  of  the 
pledge.  Kespondent  became  the  bona  fide 
bolder  of  the  note  and  of  the  legal  title  there- 
to. The  uncontradicted  testimony  diows 
tliat  the  respondent's  claim  against  the  pledg- 
or was  ^.000,  contracted  in  good  faith;  that 
the  security  was  taken  in  good  faith,  and 
received  tiefore  there  was  any  notice  of 


fraud;  and  that,  of  the  claim' of  $5,000.  only 
$700  has  been  paid;  and  Oiat,  Including  the 
note  In  suit,  the  collated  security  held  by 
respondent  is  only  about  $2,000.  We  see  do 
reason  why  respondent  should  be  called  up- 
on to  yield  up  this  security  for  the  l>eneflt  of 
Gay,  who  allowed  Ws  paper  to  go  upon  the 
market,  and  find  Its  way  Into  the  hands  of 
innocent  purchasers,  or  for  the  beo^t  of 
subsequent  purchasers,  howev^  Innocent  or 
unfortunate  they  may  have  been.  We  think 
none  of  the  contentions  urged  by  appellants 
can  be  snatnlned,  and  the  Judgment  Is  tbere* 
tore  affirmed. 

SCOTT,  ANDBRS,  and  STILES,  JJ.,  con- 
cur. HOYT,  J.,  concurs  in  the  resnlt 


VALENTINE  T.  SIX)SS  et  al.    (No.  15,«2.) 

(Supreme  Court  of  California.    June  26,  1894.) 

Public    Lands  —  Confihmatiox   of  Mexicak 
Gkaxt— Order  por  Bl' r vet— Limit atioxs. 

1.  Where  the  decree  of  the  drcult  coart 
confirminfT  a  claim  to  lands  in  California  nnder 
a  Mexican  Krant  describes  the  land  as  bound- 
ed by  tlie  "Hhor«  of  the  bay,"  and  the  descrip- 
tion by  courses  and  dintances  includes  the  land 
to  ordinary  high  tide,  the  ordinary  high-tide  line 
will  l>e  the  boundary,  though  "shore,"  under  the 
Mexican  iaw^  extended  only  to  the  extraor- 
dinary higli-tide  line,  and  the  Mexican  Krant 
desrnbpcl  the  land  as  bonnded  by  the  shore, 
as  words  used  in  a  common-law  court  decree 
must  be  Kiven  the  common-law  interpretation. 

2.  A  patent  issued  by  the  United  States 
land  oflice  to  laud  claimed  nnd«  a  Iklexican 
grant  onnnot  he  cnllaterally  attacked  on  the 
ground  that  it  includes  land  not  included  in  the 
decree  of  the  district  court  confirming  the  grant. 

3.  Wheu  the  survey  of  laud  claimed  under 
a  Mexican  grant  was  approved  by  the  surveyor 
general  Ix-fore  the  paf>8a»;e  of  Act  June  14. 
IHiii),  which  gives  tne  United  States  district 
courts  jurisdiirtion  to  order  such  surveys  into 
court  on  application  of  any  interested  party, 
and  no  proceedings  were  pending  for  the  pur- 
pose of  contesting  or  reforming  the  snnie.  the 
(wnrt  had  do  Jurisdiction  to  order  such  survey 
into  court  on  exccptionja  beioft  made  thereto 
after  the  pasRagc  of  the  act.  United  States  v. 
Scpuiv(Hin.  1  Wall.  1W,  followed. 

4.  Limitation  does  uot  begin  to  run  aeainst 
an  action  for  tlie  recovery  of  land  claimed  im- 
d«r  a  :Mpxican  grant  until  the  iniiiaDce  of  a 
patent  to  the  daiioant 

Department  2.  Appeal  from  superior  court, 
Marin  county;  F.  M.  Angollotti,  Judge. 

Action  by  Thomas  B.  Valentino  against 
Louis  Sio.ss  and  others.  There  was  a  Judg- 
ment for  plaintiflC,  aud  defendants  appeal. 
Afiirmed. 

-  MuUaoy  St  Grant  and  R.  Percy  Wright,  for 
appellants.  Lindley  &  "ESdihotC,  tor  respond- 
ent 

PER  CURIAM.  This  Is  an  action  brought 
to  recovo:  possession  of  land,  under  section 
738,  Code  Civ.  Proc.  Plaintiff  claims  title 
derived  from  the  beirs  of  Juan  Bead,  who  re- 
ceived a  grant  from  the  Mexican  govern- 
ment. His  claim  was  laresented  to  tlio  boar^* 
of  land  commisslonorsi  and  bs^em  ctmfirm 
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ed.  Patent  Issued  to  the  conflrme«d  February 
23. 18S5,  ard  this  action  was  commenced  Feb* 
ruatr  21, 1S80.  This  appeal  Is  from  an  order 
denying  defmdanta'  motion  for  a  new  trial, 
made  upm  a  statement  of  the  case.  The 
statement  contains  the  following:  "It  ap- 
peared from  other  documentary  evidence  In- 
trodaced  that  aU  of  the  right,  title,  and  In- 
terest of  John  Read,  Hllaria  Read,  and  Ynez 
Read  In  the  land  described  In  the  complaint 
herein  bad  Tested  In  the  plaintiff  before  the 
commencement  of  this  action.  It  was  admit- 
ted by  all  of  the  parties  to  the  action  that  all 
of  the  land  described  in  the  complaint  In  this 
action  lies  and  Is  Inclnded  within  the  bounda- 
ries by  courses  and  distances  as  given  in  said 
patent,  and  as  surveyed  and  delineated  on  the 
plat  attached  thereto.  It  was  admitted  on 
behalf  of  the  plaintiff  that  aU  of  the  land  de- 
scribed In  the  complaint  lies  between  the  line 
of  extraordinary  high  tide  and  the  line  of  the 
ordinary  high  tide  of  the  waters  of  the  Bay 
of  San  Francisco,  as  the  same  existed  on  the 
2d  day  of  October,  1834,  and  on  the  7th  day 
of  July,  1846."  It  appears  from  the  recitals 
contained  In  the  patent  that  the  claim  was 
confirmed  by  the  board  of  land  commission- 
ers Jnne  13, 1854.  In  the  decree  of  the  com- 
mission the  land  of  which  confirmation  was 
made  was  described  as  follows:  "Gommea- 
dng  from  the  solar  which  faces  west,  at  a 
point  at  the  slope  and  foot  of  the  hUls  which 
lie  In  that  direction  and  on  the  edge  of  the 
forests  of  redwoods  called  'Corte  de  Bfad^ 
del  Preeridlo,*  and  mnnlng  from  thence,  in  & 
northwardly  direction,  four  thousand  five 
hundred  varas,  to  an  arroyo  called  'Holon,' 
where  la  another  forest  of  redwoods,  called 
'Corte  de  Madera  de  San  Pablo;'  thence,  by 
the  waters  of  said  arroyo  and  the  Bay  of  San 
Francisco,  ten  thousand  varas.  to  the  Point 
Tlboron,  said  point  serving  as  a  mark  and 
limit;  thence  running  along  the  borders  of 
said  bay,  and  conUnolng  in  a  west^ly  dlrec- 
tloa  along  the  sliore  of  the  bay  formed  by 
Point  Caballos  and  Point  Tlburon,  four 
thousand  seven  hundred  varas,  to  the  mouth 
of  the  Canada  and  the  point  of  the  Sansal, 
which  is  near  the  Kstero,  lying  east  of  the 
house  on  said  premises,  which  was  occupied 
by  said  Juan  Read  In  November,  183S;  and 
tbCTce  continuing  the  measur«uent  from  east 
to  west,  along  the  east  line,  eight  hundred 
varas,  to  the  idace  of  beginning,— containing 
one  square  league  of  land,  be  the  same  more 
or  less."  This  decree  was  approved  by  the 
circnit  court  on  appeal,  January  14,  1856. 
The  survey  upon  which  the  patent  was  based 
was  approved  by  W.  H.  Brown,  United 
States  surveyor  general  for  the  district  of 
Califomla,  March  24,  18S3.  The  field  notes 
of  the  survey  are  set  out  at  length  in  the  pat- 
ent, and  the  grant  therein  contained  recites 
that  the  United  States  has  granted,  and  aoes 
Slve  and  grants  to  Juan  Read  and  others,  "the 
tract  of  land  embraced  and  described  In  the 
foregoing  survey." 
1.  Appellants*  first  point  is  that  the  pat- 


ent, rightly  constroed,  does  not  Indada  any 
portion  of  the  salt  marsh  described  In  the 
complaint  It  Is  admitted  that  the  land  de- 
scribed In  the  complaint  Is  included  wlQiln 
the  boundaries  by  coorses  and  distances,  as 
given  in  the  patent,  and  as  surveyed  and  de- 
lineated on  the  map  attached  thereto.  Am 
the  patent  conveyed  by  express  reference 
the  land  described  In  the  surr^,  the  admis- 
sion leaves  no  room  for  this  argument 

2.  The  second  point  seems  to  be  the  same 
differently  stated.  It  is  said  that  natural 
boundaries  control  courses  and  distances. 
The  decree  describes  the  land  as  bounded 
by  the  shore  of  the  Bay  of  San  Francisco; 
that  by  the  civil  law.  which  controlled  In 
Mexico,  that  line  vras  the  line  of  extraor- 
dinary high  tide.  It  is  stipulated  that  the 
land  described  Is  betwem  the  line  of  extraor- 
dinary high  tide  and  ordinary  high  tide. 
The  patent  contalus  a  copy  of  the  decree, 
and  the  survey  puri>orts  to  describe  the 
same  land.  The  survey,  it  is  admitted,  in- 
cludes all  the  tide  lands,  but  it  Is  said  that 
it  shows  where  the  lines  cross  the  line  which 
divides  the  uplands  from  the  tidelands,  "so 
that  the  patent  itself  affords  an  accurate 
description  of  the  land  confirmed  to  the 
grantee  by  the  district  court  by  simply  re- 
jecting the  courses  and  distances  after  the 
salt  marsh  commences,  and  until  the  line 
of  extraordinary  high  tide  is  reached,  and 
following  the  Mexican  shore  of  the  Bay  of 
San  Francisco  between  the  two  points."  It 
is  contended  that  the  rule  laid  down  In 
More  v.  Masslnl,  37  GaL  4^,  determines,  In 
favor  of  defendants,  that  the  line  of  the 
survey  does  not  extend  beyond  what  coun- 
sel are  pleased  to  call  the  "Mexican  shore." 
The  cases,  however,  are  not  alike:  (1)  There 
were  Indications  in  the  case  of  More  r.  Mas- 
siui  that  the  survey  was  intended  to  be 
bounded  by  the  beach.  Here  there  is  no 
mistaking  the  fact  that  the  survey  was  In- 
tended to  pass  the  line  of  the  Mexican  shore. 
(2)  The  decree  was  rendered  In  a  common- 
law  court,  and  the  language  used  must  be 
given  the  meaning  attached  to  it  by  the  com- 
mon law.  And  (3)  the  M^can  shore  Is 
not  shown  to  be  a  visible  and  obvious  nat- 
ural boundary  or  monument 

3.  The  third  point  is  that  the  officers  of 
the  United  States  land  office  had  no  author- 
ity to  Issue  a  patent  for  the  tidelands,  be- 
cause these  lands  are  plainly  not  Included 
la  the  decree  of  confirmation.  This  question 
has  been  so  often  determined,  and  the  deci- 
sions are  so  uniform,  that  It  can  no  longer  be 
deemed  open  for  discussion.  The  following 
are  some  of  the  cases:  Moore  v.  Wilkinson. 
13  Cal.  478;  Chipley  v.  Farrls,  45  Cal.  527; 
People  V.  San  Francisco,  75  Cal.  388,  17  Pac 
522;  De  Guya*  v.  Banning,  91  CaL  400,  27 
Pac.  761;  San  Francisco  City  and  Coimty 
V.  Le  Boy.  138  U.  S.  656,  11  Sup.  Ct  364; 
Knight  V.  Land  Ass'n,  142  U.  &  161, 12  Sup. 
Gt  258. 

4k  It  Is  contraded  that  the  cotut  erred 
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In  Bostalnlng  pl^ntiKTs  o1l>jectlon  to  tbe  In- 
trodnction  In  evidence  of  the  deUveir  of  ja* 
ridical  pOBseaslon,  The  coirectneas  of  this 
ruling  la  shown  by  U.  8.  v.  Halleck,  1  Wall. 
489.  and  Yonnger  T.  Pagles,  60  Cal.  S25. 

5.  The  last  point  made  Is  that  tbe  conrt 
erred  In  not  permitting  the  defendants  to 
Introduce  In  evidence  the  decree  of  the  Unit- 
ed States  district  conrt  approving  the  Ma- 
tbewson  snrvey.  This  survey  vras  made  by 
R.  0.  Matbewson,  deputy  United  States  sur- 
veyor  general  for  California,  In  1^,  and 
■was  approved  by  J.  W.  Mandevllle,  United 
States  surveyor  general  for  the  district  of 
California.  September  19,  1859.  It  Included 
only  4,460.24  acres,  which  was  about  the 
quantl^  called  for  In  the  grant,  to  wit,  one 
square  league,  Spanish  measure.  It  did  not 
Include  any  portion  of  the  demanded  prem- 
ises. The  patent  Includes  7,845.12  acres, 
which  Is  nearer  two  leases,  Spanish  meas- 
ure, than  one.  The  Mathewson  survey  was 
ordered  Into  the  United  States  district  court, 
September  18,  1860,  upon  exceptions  to  it 
made  at  that  date  by  the  heirs  of  Juan  Read. 
The  exceptions  were  disposed  of  September 
28,  1865,  at  which  time  the  court  approved 
the  Mathewson  suryey.  June  14,  1860,  an 
act  was  passed  by  congress  giving  the  dis- 
trict court  Jurisdiction  upon  the  application 
of  any  party  interested  to  order  any  such 
survey  and  plat  Into  court,  and,  after  due 
notice  and  proceedings,  to  approve  or  disap- 
prove of  the  survey,  and  to  direct  a  modlflca- 
Hon;  and  it  was  provided  that  "the  plat 
and  survey  so  finally  determined  by  publica- 
tion, order,  or  decree,  as  the  case  may  be, 
shall  have  the  same  effect  and  validity  in 
law  as  if  a  patent  for  the  land  had  been  Is- 
sued by  the  United  States."  If  the  district 
court  had  jurisdiction  to  aflirm  the  Mathew- 
son survey.  It  would  seem  to  follow  that  the 
decree  of  confirmation  was  thereby  satisfied, 
or  would  be  by  the  issuance  of  a  patent  in 
conformity  with  It,  and  that  the  land  office 
of  the  United  States  had  no  authority  to 
issue  letters  patent  for  any  other  land.  Un- 
fortimately,  however,  for  appellants,  the 
Mathewson  survey  was  approved  by  the 
surveyor  gen«^  before  the  passage  of  the 
act  of  June  14,  1860;  and  at  that  time  there 
were  no  proceedings  pending  for  the  pur- 
pose of  contesting  or  reforming  the  same. 
Section  6  of  the  act  limited  Its  operation,  so 
far  as  surveys  theretofore  approved  were 
concerned,  to  those  which  had  been  returned 
to  the  court,  or  those  In  which  proceedings 
were  then  pending  for  the  purpose  of  con- 
testing or  reforming  the  same.  This  section 
was  construed  In  U.  S.  v.  Bepulveda,  1  WalL 
104,  in  such  way  as  to  show  that  the  dis- 
trict court  had  no  Jurisdiction,  and  therefore 
the  decree  was  void.  The  ruling  was  there- 
fore correct 

The  statute  of  limitations  was  pleaded, 
and.  In  a  separate  brief  on  the  part  of  certain 
defendants,  it  la  contended  that  plaintiff's 
daim  Is  barred,  notwithstanding  the  fact 


(Qd. 

that  the  salt  vas  commenced  wltldn  five 
years  after  the  issuance  of  the  patent,  be- 
cause, it  is  said,  plaintiff  and  his  grantors 
could  at  all  times  have  maintained  eject- 
ment upon  this  title.  This  position  finds 
some  support  In  the  first  decision  In  San 
Jose  T.  Trimble,  41  Cal.  636.  The  views 
first  announced  In  that  <nse  were  modified 
on  rehearing,  and  were  i^nctlcally  repuiU* 
ated  In  Oardln^  t.  MlUer,  47  Cal.  570,  since 
which  decision  It  has  been  uniformly  held 
that  the  statute  does  not  begin  to  run  until 
the  Issuance  of  the  patent  It  Is  not  neces- 
sary to  say  what  would  have  been  the  effect 
upon  the  bar  of  the  statute  had  there  been 
a  valid  decree  approving  the  survey  under 
tlie  act  of  congress  of  Jnne  14,  1860.  Tbe 
judgment  and  order  are  afflrmcd. 


TAIiENTINB  ^,  SLOSS  et  al.  (No.  15,233.> 
(Supreme  Court  of  CoIiforniA.   June  20,  1S04.) 

CommisBioners'  decision.  Department  2.  Ap- 
peal from  superior  court,  Marin  county;  F.  M. 
Augellotti,  Judge. 

Action  by  T.  B.  Valentine  agalnBt  Louis 
SlOBB  and  others.  There  was  a  jutement  for 
plaintiff,  and  defendauts  appe&L  Affirmed. 

Edgar  M.  Wilson  (Warren  Olnegr,  of  eonttscl). 
B.  Percy  Wright.  T.  J.  Bowers.  Mich.  Mul- 
lany,  and  Wm.  Grant,  for  appellants.  Llnd- 
ley  &  EickhofC,  ftn*  respondent 

TEMPLE,  a  This  is  an  action  to  recover 
the  possession  of  land,  bronght  under  section 
738  of  the  Code  of  Civil  Procedure.  The  title 
of  plaintiff  is  derived  from  Juan  'Reed,  who 
claimed  the  land  under  a  grant  from  the  Mexi- 
can government  dauD  was  duly  present- 
ed to  tbe  board  of  land  commisaioDera,  and  was 
confirmed.  Patent  was  issued  to  the  confirmees 
February  25,  1885.  This  action  was  com- 
menced Februarv  21,  1890.  That  the  land  is 
wholly  within  toe  exterior  boundaries  of  the 
grant,  as  described  in  the  patent,  is  not  dis- 
puted, nor  is  it  denied  that  plaintiff  has  succeed- 
ed to  whatever  rights  the  confirmees  had  to  the 
land.  The  land  lies  wholly  above  the  line  (rf 
ordinary  high-water  mark  of  the  Bay  of  San 
Francisco,  as  the  same  existed  at  the  date 
of  the  grant  and  at  all  times  since.  Some  of 
the  defendants  claim  tide  under  patents  issued 
by  the  state  of  Oalifoniia  under  tbe  Arkansas 
act  Some  claim  under  conveyances  from  the 
board  of  tide  land  commissioners  of  tbe  state 
of  California,  acting  under  an  act  entitled  "An 
act  to  snrv^  and  lusposs  of  certain  salt  mardi 
and  tide  lands  belonging  to  the  stete  of  Cali- 
fornia," approved  April  1,  1870.  Others  claim 
under  patents  of  the  United  States  conveying 
the  lands  as  parts  of  the  public  domain  of  the 
United  States.  Some  of  the  defwdaats  hav* 
Bince  1872  been  in  the  actual  poasession  of  the 
tracts  described  in  their  respective  answers,  and 
their  possession  has  been  such  as  would  set 
in  motion  the  statutA  of  limitations,  and  tilaio- 
tiff's  right  of  action  as  to  them  is  barred  u  the 
statute  commenced  to  run  in  their  favor  be* 
fore  the  Issuance  of  the  patent  to  plaintifTi 
grantors.  The  lan^  held  under  patrats  from 
the  state  as  swamp  lands  are  salt  marsh  and 
tide  lands,  and  are  all  between  extreme  Ugh- 
water  line  and  the  line  of  ordinary  high  water. 
The  grant  was  bounded  by  the  Bay  of  San 
Francisco,  and,  it  is  contended,  nsda*  the  Mexi- 
can law  such  grunts  extended  only  to  tbe  line 
of  extraordinary  high  tide;  that  the  decree  of 
confirmation   fwlowed   Hie  language  of  tbs 
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ersntt  boandtn?  tite  Innd  tijicm  thn  "Bay  of  San 
Francisco.  The  decree  also  containpil  the  fol- 
lowing proviso:  "Provided,  that  the  ouftDtity 
of  one  square  Ichkui'  uow  ooufirmeil  ue  con- 
falnod  -within  the  bonnilnrlM  called  for  In  the 
jn^nt  and  the  mnp  to  which  the  jrrnnt  referB, 
and,  if  there  be  less  than  that  qiiuntity,  tlu-n 
ve  cuufirin  to  the  daiinantfi  that  \vss  iiunntitT." 
Onr  leafcne,  Spnai^<h  measure,  wax  alwut  4,-hO 
acren.  The  patent  inclndeti  7.S43  atreti,  antl, 
as  already  stated,  extendH  hoyond  the  line  of  the 
hiifheBt  tides,  to  iuchide  the  tide  laiida  claimed 
by  the  defendants.  It  ie  cliiimed  that,  by  thus 
indndinfr  in  the  siirvfj-  and  patent  land  irfalnly 
not  within  the  boundaries  described  in  the  de- 
enf  of  (^nfirmatioii,  the  executive  officers  ex- 
cet^Ied  their  authority,  and  that  the  patent  is 
as  to  sueh  land  void.  This  question  has  been 
■o  often  determined  adversely  to  the  contention 
of  appellants  that  it  can  no  longer  be  con- 
sidereu  an  open  question.  It  is  a  feilernl  qucs- 
ti(»n,  and  has  been  determined  by  those  courts. 
Tho  following  are  some  of  the  eases:  Moore  t. 
'Wilkinson.  13  CbI.  4«R:  Chii>!ey  v.  Farris,  4S 
Cnl.  53y;  People  v.  San  Francisco.  75  Cal. 
397,  17  Pac.  522:  De  Guyer  t.  BanninK,  01 
Cnl.  402,  27  Pac.  761;  San  liVamiaco  City  and 
OonntT  r.  he  Roy.  138  U.  S.  UoO.  11  Sun.  Ct. 
301;  Knifcht  t.  Association,  142  U.  H.  142,  12 
Sup.  Ct.  258.  The  position  taken  hy  the  de- 
fendants as  to  the  running  of  the  statute  of  lim- 
itations finds  some  support  in  the  case  of  San 
Jose  T.  Trimble,  41  Cal.  S3G.  The  views  first 
annoDnced  in  that  case  were  somewhat  modi- 
fied on  rehearing,  and  were  practically  repu- 
diated in  (lardiner  t.  Miller,  47  Cal.  570,  since 
which  decision  it  has  been  uniformly  held  that 
the  statute  does  not  befrin  to  run  until  the  pat- 
ent has  been  issued.  It  does  not  appear  that 
the  survey  of  the  randio  had  been  judidal^ 
approved  nnder  the  act  of  conirresa  to  reRulate 
the  jnriadiction  of  district  eonrts  of  the  United 
States  in  California,  dated  June  14,  ISfii).  I 
advise  that  the  judgoient  and  order  be  affirmed. 

We  concur:  BELCHER,  C;  VANCLIEF,  O. 

PER  CURIAM.  For  the  reasons  (riven  in 
the  foregoing  (qunion,  the  judgment  and  order 
are  affirmed. 


VALENTINE  T.  SLOSS  et  al.  (No.  12,22&) 
rSupreme  Conrt  of  California.   June  26,  1894.) 

Department  2,  Appeal  from  siipet^or  court, 
Marin  county;  F.  M.  Aiigeilotti,  Judge. 

Action  by  T.  B.  Valentine  against  Louis  Sloss 
and  othem.  There  was  a  judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Hnllany  &  Grant  nnd  R.  Pernr  Wright,  for 
afipellanta.  Undl^  ft  Biekhoff,  for  respondent. 

PER  CURIAM.  This  case  being  in  all  mate- 
rial respects  the  same  as  Valentine  v.  Sloss  (No. 
i'>4;!2.  this  day  dpcidedl  37  Pac.  320,  it  is  or- 
dered that  the  jodgment  appealed  from  be  af- 
firmed. 


CWSOTOELL  T.  BOARD  OF  COMTIS  OP  LO- 
GAN COUNTY. 

(Snpreme  Court  of  Idaho.    July  25,  1S94.) 

C«]IPB58AT10H  or  BBIRirr— PAYMEXT  BT  CoCNTT 
COHMISSins  Kit.-*. 

1.  Sheriffs  are  not  entitled  to  compensation 
for  attending  upon  the  district  or  any  other 
eonrts  of  this  state. 

2.  In  ease  the  fees  and  commisitionB  re- 
ceived in  any  one  year  by  the  officers  named 
in  seetion  1,  art.  18,  of  the  constitution  shall  uot 
amount  to  tbe  mlnfannm  compensation  therein 
prorid^  thor  an  oititled  to  ncuTe  from  the 


county  a  sam  sufficient  to  malce  tbdr  annual 
compensation  e<inal  to  such  minimum;  and  it 
is  the  duty  of  the  board  of  commisaioners  to  of 
der  a  warrant  drawn  for  such  amount  in.  favor 
of  the  nflicern  so  entitleil. 

H.  Officers  applying  to  the  honr<l  of  com- 
missioners for  an  allowance  to  make  np  the 
minimum  ccjmpeuDatiou  iiruvideil  by  the  const!- 
tutinn  shiiuhl  :icc(nn|niiiy  mich  aiuilicatiou  with 
n  detailed  stnicni'nt,  under  niitli.  of  all  the 
feea  and  commissions  earned  by  them  during 
the  year. 
(Syllabus  by  the  Court,) 

Error  to  district  court,  I^fnin  eonnty;  O.  O. 
StockslaRer,  Jtidjre. 

J.  P.  Campliell  presente;!  his  claim  for  fees 
as  sheriff  to  the  board  of  county  commis- 
sioners of  Lo».nn  connty.  which  disallowed 
his  claim;  nnd  thp  gliorlff  appciiled  to  the  dis- 
trict court,  which  reveraod  the  uctiou  of  the 
comDiIsslonors.  From  this  Judfniient  tbe 
commtsslouers  bring  error.  Remanded  irltta 
InstnictlODs. 

H.  S.  Hamilton,  for  plaintiffs  In  error.  Sel- 
den  B.  Kingsbury,  for  defendant  in  error. 

HUSTON,  C.  J.  The  defendant  In  error, 
as  sheriff  of  Logan  county,  prcsuntcd  to  the 
board  of  commissioners  of  said  county  his 
claim  for  the  sum  of  $:t!)0.S8,  ehilmerl  to  l)e 
due  to  bim  from  suid  county  under  the  pro- 
visions  of  the  constitution  and  tbe  statutes 
of  Idabo.  The  constitution  of  the  state  of 
Idaho  provides  (article  18,  |  7)  that  the  sheriff 
sball  receive  as  compensation  for  his  serr- 
loes,  "not  more  than  four  thousand  dollars, 
and  not  less  than  one  thousand  dollars;  to- 
gether with  stich  mileage  as  may  be  pre- 
scribed by  law;"  and  by  section  S  of  said 
article  It  Is  proTlded  that  "In  case  the  fees 
Fecelred  in  any  one  year  by  any  such  officer 
[Indudlng  sherilf]  shall  not  amount  to  the 
minimum  compensation  per  annum,  therein 
provided,  he  be  paid  by  the  county  a 
sum  sufficient  to  make  his  aggregate  annual 
oompcnsatlon  equal  to  such  minimum  com- 
pensation." The  sheilfEs  may,  under  the  pro- 
visions of  section  6,  art.  18,  "appoint  such 
deputies  and  t^crlcol  assistants  as  the  busi- 
ness of  their  officers  may  require;  said  depu- 
tieB  and  clerical  assistants  to  receive  such 
compensation  as  may  be  fixed  by  the  county 
commls^oners."  "Iho  compensation  of  the 
sheriff  and  tbe  other  officers  provided  for  In 
sectlcm  7.  of  said  article  18,  shall  be  paid  by 
fees  or  commissions  or  both  as  provided  by 
law."  By  the  provisions  of  tbe  act  of  the 
first  session  of  the  state  legislature  (Acts 
L^.  188(»-&1)  the  fees  of  the  sheriff  are  fixed 
for  the  various  services  to  be  by  him  per- 
formed. That  act  provides  no  compensation 
for  attendance  upon  the  district  or  any  other 
courts,  and  no  charge  for  suc^  services  are 
allowable  against  the  county.  See  the  de- 
cision of  this  court  in  Eakin  v.  Kez  Perces  Co^ 
(decided  at  this  term)  3G  Pac.  702. 

Tbe  defendant  in  error  duly  presented  bis 
bin  fM:  services  os  sheriff  of  I^gan  county 
for  the  year  IKlKt  to  the  board  of  county  com- 
missioners, which  Is  as  follows:    .-^  . 
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"Logan  County,  Idaho,  to  J.  P.  Campbell, 
Sheriff  of  Logan  Comity,  Dr.:  To  dlffwence 
between  f 1,000,  the  amount  prorlded  that  the 
sheriff  must  be  paid,  and  the  earnings  for  the 
said  office  for  the  year  1392: 

Minimum  provided   $1,000  00 

Earnings  for  1W2   609  12 

Leaving  a  balance  due  me  f  390  88 

—Which  account  was  duly  verified." 

The  board  of  commissioners  disallowed  the 
above  bllL  The  sheriff  (defendant  In  error 
In  this  court)  appealed  from  the  order  of  the 
commissioners,  disallawinff  said  bill,  to  the 
district  court,  which  court  rexeeaed  the  ac- 
tion of  the  commissioners,  and  directed  them 
to  allow  the  blU.  For  alleged  error  In  the 
action  of  the  district  court.  In  ordering  the  al- 
lowance of  said  bill,  this  case  Is  brought  to 
this  court  for  review  by  writ  of  error. 

The  first  &ror  assigned  is  that  the  annual 
r^mrt  of  the  shoiff  is  not  sucli  a  report  as 
Is  required  by  law,  as  It  only  states  the  ag- 
gregate amount  of  the  earnings  of  said  sher- 
iff's office,  and  from  which  the  board  could 
not  determine  what  amount,  if  anything,  was 
due  to  ma  tie  up  bis  minimum  compensation. 
We  are  constrained  to  say  the  report  Is  not 
such  a  one  as  should  be  submitted  to  the 
board  by  an  officer  claiming  a  balance  due 
to  make  up  his  minimum  compensation,  nor 
is  It  verified  in  as  exact  and  apt  terms  as 
might  be  desired.  It  states,  however,  that 
it  is  "just  and  true."  The  purpose  of  such 
report  was  evidently  Intended  as  evidence 
upon  which  the  board  were  to  determine 
how  much  was  Justly  due  the  officer,  to  make 
up  his  minimum  compensation  allowed  him 
by  the  constilftitlon;  and  therefore  it  should 
be  a  detailed  statement  of  all  the  fees  and 
commissions  the  officer  earned  during  the 
year,  and  the  verification  should  be  so  word- 
ed as  to  verify  that  fact,  but  tiie  law  does 
not  require  such  statement  or  report,  In 
terms.  See  subsec.  10,  f  2161,  Bev.  St,  as 
amended  In  1  Sess.  Laws,  p.  180.  Taking 
the  verified  bill  of  the  sheriff,  as  disclosed  in 
the  record,  with  his  report  submitted  to  the 
Ijoard,  we  think  there  was  sufficient  to  enable 
the  board  to  determine  what  the  officer 
claimed;  and  If  they  were  not  satisfied  they 
should  have  notified  the  officer  to  furnish 
further  evidence  to  substantiate  his  claim, 
which  no  doubt  would  have  been  cheerfully 
compiled  with,  and  tiie  burden  of  this  litiga- 
tion avoided. 

The  second  assignment  of  error,  that  the 
court  erred  hi  giving  Judgment  in  favor  of 
appellant  for  $300.88,  for  the  reason  that  the 
said  appellant  had  already  received  $113  of 
said  $300.88,  as  shown  by  his  report.  Is  not 
true,  and  Is  not  borne  out  by  the  record  pre- 
sented to  this  court. 

Taking  the  most  favorable  view  of  the  case 
made  by  the  attorney  for  the  board  of  com- 
mlsrionera,  we  are  at  a  loss  to  account  for 
their  arbitrary  action  in  disallowing  the 
whole  chilm  of  sold  sheriff,  with  the  law  so 


plainly  bef(»re  them  pertalnti^  to  ftetr  dotles 
In  such  cases.  See  sectltm  1775,  Rer.  St. 
Idaho.  It  Is  true  that  the  charge  of  the  sher- 
iff for  attCT^mce  on  the  district,  probate,  or 
Justices'  court  Is  Illegal,  (md  so  held  by  this 
court  at  this  term  In  the  case  of  Eakln 
Nez  Ferces  County;  and  If  the  sheriff  did 
In  tnct  receive  $113  m  any  part  thereof, 
from  the  county,  so  much  as  he  did  receive 
should  be  deducted  from  his  claim  of  $390.88. 
Whether  he  did  so  receive  It  was  a  fact 
wholly  within  tiie  knowledge  of  the  coinmis- 
slonors,  as  he  only  could  receive  It  by  their 
order,  apon  their  allowing  his  claim  for  such 
charge,  and  directing  a  warrant  to  Issue 
therefor,  which  would  be  a  matter  of  record 
in  their  own  court.  In  view  of  the  forego- 
ing the  district  court  Is  directed  to  ascertain 
whether  or  not  the  said  sh«1ff  has  been 
allowed  by  the  board  of  commissioners  of 
Logan  county,  and  a  county  warrant  Issued 
to  him  therefor,  fOT  attendance  upon  the  dis- 
trict, probate,  or  Justices'  court,  and  If  ao 
to  deduct  such  amount  from  his  said  claim  of 
$390.88,  and  order  the  board  of  county  com- 
missioners of  Logan  county  to  allow  the  bal- 
ance, and  dhrcct  a  warrant  to  Issue  In  fbvor 
of  said  Bherlff  for  sidd  amount  The  cause 
is  remanded  to  the  district  court  toe  f  urthw^ 
proceedings  in  accordance  with  this  opinion. 
Costs  awarded  to  defendant  in  error. 

MORGAN  and  SULLIVAN.  JJ.,  concur. 


PEOPLE  V.  HART. 

(Supreme  Court  of  Utah.  June  19, 1894.) 

HocsEBaBAKiira— EvmsNcE  — Rboeht  Possbsbiox 
or  Stolen  Fuopektt— Gekeiul  Ezceptioxs. 

^  _  1.  A  general  exception  to  the  instrnctiooa 
is  insufficient  to  warrdut  their  review.  People  v. 
Berlin,  35  Pac.  49S.  9  Utah,  SKI.  ilistinguisheil. 

2.  On  a  trial  for  houBebreakinK,  where  it  ia 
shown  that  a  pistol  takea  from  the  nouse  brtAen 
into  was  fonnrl  in  ilefondant's  possession  six 
hours  later,  the  fact  that  defendant  makes  no 
statement  explaining  his  posiiossion  of  the  pis- 
tol raises  no  presumption  against  him;  Comn. 
Laws  18S8.  S  5108,  providiag  that  defendant's 
refusal  to  testify  can  In  no  manner  pfcjudieo 
him. 

3.  On  a  trial  for  housebreaking,  the  fact 
that  a  pistol  taken  from  the  bouse  broken  intii 
IB  found  in  defendant's  pofiijession  six  hours  later 
is,  ia  itself.  Insufficient  to  warrant  a  coDviction. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Justice  S.  A,  MerritL 

Thomas  Hart  was  convicted  of  houscbroak- 
Ing,  and  appeals.  Ileversed. 

S.  P.  Armstrong,  tor  appellant  U.  S.  Atty., 
for  the  People. 

MINER,  J.  The  indictment  In  this  case 
chances  the  defendant  with  the  crime  of 
housebreaking,  by  uulawfolly  entering  the 
dwelling  room  of  Casper  Bessler,  in  the  Tell- 
uride  block,  Salt  Lake  City,  with  Intent  to 
stcaL  The  testimony  shows  that  Bcssler  oc- 
cupied the  room  In  question,  in  a  building 
where  there  were  many  oth«c«  occupants  of 
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separate  rooms  In  the  building:.  The  land- 
lady of  tbe  house  k^t  a  key  to  BesBler'e 
room.  During  Beealer's  absence  the  room 
iras  entered,  and  a  pistol  was  taken  there- 
trom.  About  six  hours  after  such  entry  tbe 
defMidnnt  was  arrested  on  suspicion  of  bav- 
iDK  committed  some  other  offense,  end  was 
c^rged  with  carrying  concealed  weaiwna. 
At  tbe  time  of  his  arrest  there  was  found  up- 
on Ids  person  a  pistcd,  afterwards  identified 
as  tbe  pistol  previously  taken  from  Bessler's 
room,  and  he  was  thereupon  charged  with 
the  offense  of  housebreaking,  embraced  in 
tbe  indictment.  The  defendant  pleaded  not 
guilty.  Upon  the  trial  he  did  not  go  upon 
the  witness  stand  to  explain  his  possession, 
and  at  no  time  did  he  make,  or  refuse  to 
make,  any  explanation  of  Ub  powesaioa  of 
said  plHtol;  and  no  evidence  was  In  any  man- 
ner introduced  upon  the  trial,  showing  or 
tending  to  show  the  guilt  of  the  defendant, 
or  of  his  connection  with  said  crime  chai^d, 
ezc^t  the  naked  fact  that  tbe  pistol  was 
found  In  bis  posseagion,  as  stated.  Tbe  de- 
fendant was  convicted,  and  alleges  error  In 
the  Instructions  of  tbe  court  given  on  Its  own 
motion.  Its  r^usal  to  give  the  defendant's 
requests,  and  also  tbe  InsufilcieDcy  of  the  evi- 
dence to  Justify  the  verdict  of  guilty;  that 
the  Terdtct  is  against  tbe  law,  In  that  tbe 
naked  possession  of  tbe  revolvn-  was  tbe 
only  circumstance  tmding  to  show  guilt. 

To  the  Instructions  given  on  the  court's 
own  motion,  there  ts  only  a  general  excep- 
tion taken  to  the  entire  charge;  and  no  spe- 
dttc  part  of  such  charge  of  the  court  upon  Its 
own  motion  Is  excepted  to,  or  pointed  out, 
as  orroneous.  We  think  this  general  excep- 
tion to  tbe  entire  charge  of  the  court  wholly 
insofflcient  to  warrant  the  court  In  reviewing 
It.  This  rule  Is  established  in  nearly  every 
state  in  the  Union,  and  the  rule  ai)plles  to 
civil  as  well  as  criminal  cases;  and  our  stat- 
ute (section  0091,  Cmnp.  Laws  1SS8),  like 
that  of  California,  does  not  change  the  rule. 
People  v.  Hart,  44  Cal.  598;  People  v.  Fla- 
huve,  68  CaL  249,  253;  Xelson  v.  Brlxeu,  7 
Utah,  454,  27  Pac.  578;  Marks  v.  Tompkins, 
7  Utah,  421,  27  Pac.  6;  Railway  Co.  v.  Jurey, 
111  U.  S.  584,  4  Snp.  Ct  566;  Geary  v.  Peo- 
ple, 22  Mich.  220;  BiAlnson  v.  Railroad  Co., 
48  Col.  400;  State  v.  Bi-abham  (N.  C.)  13  S. 
E.  217:  U.  S.  V.  Gougb.  8  Utah,  428.  32  Pac. 
095;  Banbury  v.  Sherin  (S.  D.)  55  N.  W. 
723;  Decker  v.  Matthews,  12  N.  Y.  313;  Pin- 
son  T.  State  (Pla.)  9  South.  700;  Curry  v. 
Porter,  125  Mass.  94;  Brooks  v.  Dutcher,  24 
Neb.  300.  38  N.  W.  T80;  Edwards  v.  Smith, 
16  Colo.  529,  27  Pac.  809;  Maling  v.  Crum- 
mey.  5  Wash.  222,  31  Pac.  600;  Thompson 
V.  State  (Tex.  Cv.  App.)  22  S.  W.  979; 
Rowell  T.  Fuller.  59  Vt.  688,  10  AU.  853; 
Dick  T.  State.  87  Ala.  61,  6  South.  3!)5; 
Beaver  v.  Taylor.  93  U.  S.  46;  Block  v.  Dar- 
ling, 140  U.  S.  234,  II  Sup.  Ct.  832;  Hicks  v. 
U.  S.,  14  Sup.  Ct.  144;  Carver  v.  Jackson,  4 
Pet  1;  Bx  parte  Crane,  5  Pet  190;  People 
T.  Berlin  (Utah)  80  Pac.  100;   Society  v. 


Faulkner,  91  U.  S.  415.  Section  5091,  Comp. 
Laws  1888,  is  the  same  as  section  1176  of  the 
CallfcH-nia  Penal  Code,  which  Is  a  re-enact* 
ment  of  the  old  Penal  Code  of  that  state. 
Construing  this  section,  the  supreme  court 
of  California,  In  People  v.  Hart,  44  Cal.  598, 
holds  that  this  provlsltm  of  the  statute  re- 
fers to  tbe  written  requests  or  instructions 
which  either  party  may  present,  and  request 
to  be  given  to  the  jury  by  the  court,  and  does 
not  refer  to  the  charge  which  tbe  court  may 
give  on  Its  own  niotiou.  See,  also,  People  v. 
Flahave,  58  Cal.  253.  In  tbe  case  of  Peo* 
pie  V.  Berlin,  9  Utah,  383,  K>  Pac.  498,  where- 
in the  facts  are  set  out,  It  appears  tliat  a  gen- 
eral exception  was  taken  to  the  entire  charge 
of  the  court,  but  the  particular  part  of  the 
charge  excepted  to  was  in  no  way  pointed 
out  Tbe  court  affirmed  tbe  Judgment  of  con- 
viction. Upon  a  rehearing  of  the  same  case 
the  Judgment  was  set  aside  by  a  majority 
of  the  court,  without  noticing  this  omission, 
or  referring  to  It,  in  tbe  opinion.  36  Pac. 
199.  Judge  Bartch  dissented  from  this  last 
opinion,  and  gave  his  reasons  at  length;  one 
of  bis  reasons  being  that,  as  no  specific  ex- 
cation  was  taken  to  the  charge  of  the  court, 
It  could  not  be  consldn^  This  important 
fact  seemed  to  have  been  overlocAed  by  the 
court  in  that  opinion,  and  we  call  atteation 
to  it  now  so  that  no  misunderstanding  or 
confusion  may  arise  from  what  otherwise 
might  be  considered  a  conflicting  opinion. 
This  court  Is  of  tbe  opinion  that  In  the  dis- 
senting opinion  of  Judge  Bartch  the  law  upon 
this  point  in  that  case  was  cwrcctiy  stated. 
Hamer  v.  Bank,  9  Utah,  215,  33  Pac.  941. 

Tbe  assignment  of  error  alleging  the  in- 
sufficiency of  the  evidence  to  Justify  a  ver- 
dict of  guilty  presents  a  serious  question  for 
consideration.  Tha%  la  no  evidence  In  the 
cose  in  any  manner  connecting  tbe  defend- 
ant with  the  larceny  or  housebreaking,  ex- 
oei>t  the  possession  of  the  pistol  some  time 
after  the  alleged  larceny.  The  prosecution 
admit  this,  but  claim  tiiat  Inasmuch  as  the 
defendant  chose  to  remain  silent  and  plead- 
ed "Not  guilty,"  and  made  no  explanation  of 
his  possession,  these  (acts  make  a  presump- 
tion against  him  which  Justifles  tbe  verdict 
There  are  some  cases  which  seem  to  carry 
this  conclusion,  but  in  many  of  those  cases 
It  appears  from  tbe  facts  that  there  was  oth- 
er testimony  tending,  in  some  reasonable 
degree,  either  to  connect  the  party  with  tbe 
larceny,  or  tending  to  show  a  false  account 
given  by  the  prisoner  as  to  the  manner  of  his 
possession.  Under  our  statute  tbe  prisoner 
was  not  required  to  take  the  stand  as  a 
witness,  nor  Is  he  compelled  to  he  a  witness 
against  himself.  "His  refusal  to  be  a  wit- 
ness, cannot  in  any  manner  prejudice  him, 
nor  be  used  against  him  on  the  trial  or  pro- 
ceeding." Section  5198.  Comp.  Laws  ISSa 
If  tbe  (Icfeudant  chose  to  make  a  voluntary 
statement  concerning  his  possession  of  tbe 
property,  it  was  his  jH-ivUege  to  do  so;  but 
In  remaining  silent  he  brought  upon  kluuwlf 
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DO  presumption  of  guilt,  any  more  than  If 
he  had  declined  to  be  sworn  aa  a  witness 
In  his  own  behalf.  The  defendant  had  a 
perfect  right  to  remain  mute,  and  no  ad- 
verse presumption  could  arise  against  him 
because  he  did  not  take  the  stand  and  tes- 
tify as  a  witness.  In  the  case  of  People 
V.  Swasey,  6  Utah,  OS,  21  Pac.  400,  this  court 
iwld  that:  "If  stolai  propw'ty  had  been 
found  in  the  defendant's  possession  imme- 
diately after  the  loss,  such  possession  might 
have  been  a  circumstance  to  be  taken  into 
consideration  by  ihe  Jury,  with  other  cir- 
cumstances, In  arriving  at  a  conclusion  as 
to  the  guilt  or  Innocence  of  the  defendant, 
but  of  Itself  It  was  not  sufficient.  It  seems 
to  be  an  established  doctrine,  especially  in 
this  western  country,  that  in  larceny  the 
recent  posaesaion  of  stolen  property  Is  not 
of  Itself  sufficient  to  warrant  a  conviction." 
In  the  case  of  People  v.  Chadwick,  7  Utah, 
144,  25  Pac.  737,  this  court  held  that,  in  a 
charge  of  larceny,  "if  the  fact  of  such  pos- 
session stands  alone,  and  wholly  unconnect- 
ed with  any  other  fact  or  circumstance,  the 
presumption  of  guilt  will  be  slight  There- 
fore, it  is  not  considered  safe  to  convict  on 
the  fact  of  possession  alone,  without  other 
attending  circumstances  indicative  of  guilt" 
Whart  Cr,  Bt.  (9th  Ed.)  J  7C3;  »  GreenL 
Ev.  e  31. 

We  do  not  think  there  was  sufficient  evi- 
dence before  the  jury  to  Justify  a  conviction 
of  larceny,  had  that  ofiFense  been  charged 
in  the  Indictment;  and  we  are  also  of  the 
opinion  that  the  naked  pos.st-sslon  of  stolen 
property  from  6  to  24  liours  after  the  lar- 
ceny or  housebreaking,  when  unaccompanied 
with  any  other  criminating  fact  or  circum- 
stance tending  In  some  degree  to  connect 
the  accused  with  the  commission  of  the  of- 
fense charged,  is  not  sufficient  evidence,  of 
itself,  upou  which  to  convict  of  housebreak- 
ing. The  offense  of  housebreaking  Is  ordi- 
narily removed  one  degree  further  from  the 
act  of  larceny,  and  the  mere  po.^seasion  of 
stolen  goods  does  not  have  the  same  tenden- 
cy to  connect  the  accused  with  the  burfilary 
or  housebreaking  as  it  would  with  larceny. 
State  V.  Shiiffor,  SI)  Iowa,  2!K),  13  N.  W.  30«; 
Stuart  V.  People.  42  Mich.  201,  3  N.  W.  8fi3; 
People  T.  Frazier,  2  "Wheeler,  Cr.  Cas.  55; 
Davis  V.  People,  1  Parker,  Cr.  It.  447;  Jones 
V.  People.  6  Parker,  Cr.  K.  126;  State  r. 
Rivers.  6S  Iowa,  (511.  27  N.  W.  781;  3  Greenl. 
Kv.  §  31;  Methard  v.  Ohio,  19  Ohio  St  3<!3; 
State  V.  Jones,  19  Nev.  .'ifJG,  11  Pac.  317; 
2  Am.  &  Eng.  Enc.  Law,  693;  People  v.  Ah 
Ki,  20  Cal.  ITS;  Insalls  v.  State,  48  Wis. 
047,  655.  4  N.  W.  785  ;  2  Elsh.  Cr.  Proc.  § 
747,  note  3;  People  v.  Mitchell,  55  Ciil.  23G; 
People  V.  I-evison,  10  Cal.  99;  People  t. 
Chambers,  18  Cal.  3S2.  The  fact  of  re- 
cent possession  of  the  stolen  property  was 
a  pertinent  and  proper  fact  to  go  to  the 
jury,  as  a  circumstance  In  the  case,  and  if 
accompanied  with  such  evidence  as  his  denial 
of  possession ;  bis  giving  false.  Incredible,  or 


contradictory  accounts  of  the  mann^  of 
acquiring  it;  his  attempting  to  conceal  It, 
or  to  destroy  marks  upon  It;  his  fleting  on 
being  accused;  or  being  so  near  to  the  place 
where  the  property  was  stolen,  or  the  build- 
ing entawd,  as  to  create  criminating  circum- 
stances against  him,— such  and  other  like 
circumstances,  when  shown  Id  connection 
with  the  possession,  the  laiceiv,  or  house- 
breaking, may  raise  a  strong  presumption  of 
guilt  in  the  exclusive  possessor.  In  this  case 
there  Is  a  total  absence  of  any  other  cor- 
roborating or  criminating  circumstance,  and 
we  think  there  was  not  sufficient  evidence 
before  the  jury  to  justify  the  vwdlct  In  this 
case.  Tlie  Judgment  of  the  court  below  Ib 
set  aside,  and  a  new  trial  granted. 

BARTCH,  J.,  concurs. 

SMITH,  J.  I  concnr  In  the  judgment  on 
the  ground  that  the  evidence  was  losufllcieut 
to  warrant  a  verdict  of  guilty. 


McCOKNICK  V.  SADDLER.* 
(Supreme  Court  of  Utah.   Jane  20,  18M.) 

AftPtGNMEHT  or  CliAIM — SuBSEQCBKT  PaTMEXT  BT 

Debtor  — JiisTiriCiTios  —  Bdkdbx  or  Peoof— 
Uecuaxics'  LiEXS— Uearsat. 

1.  Where  a  hnUdlng  contractor's  only  knowl- 
edge as  to  the  nmouQt  of  lumber  punrhuHeil  from 
a  firm,  and  which  went  Into  the  construction  of 
a  house,  was  received  from  certain  bills  and 
draynge  checks,  and  it  appeared  that  be  did 
not  know  that  the  bills  or  checks— some  of 
which  had  been  lost — were  correct,  and  was 
not  present  when  all  the  lumber  n*«s  detiveml, 
and  did  not  menanrc  It,  nor  order  ail  of  it,  his 
evidence  as  to  sndi  amoont  is  hearsay.  Miner, 
J.,  disscntiiifi. 

2.  Where  in  an  action  hj  the  assiffnee  of 
the  claim  of  a  buUiJiuK  contrnetor  for  the  bal- 
ance of  the  contract  price  of  a  imildinf;,  defend- 
ant owner  acknowleiltres  that  a  certain  sum  Wiis 
unimid  at  the  time  of  the  notic-e  to  him  of  the 
assi^^nment  but  claims  that  such  sum  has  been 
paid  to  a  person  who  furnished  Inmber  for  the 
Duildin?.  aiul  who  had  a  mechanic's  lien  there- 
for, the  Ininlen  is  on  plaiutiEE  to  show  the 
amount  of  inmber  actuaU;  furnished,  in  order 
to  show  that  defendant  was  not  warranted  ia 
paying  such  amount.   Miner,  J.,,  dissenting. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Justice  G.  W.  Bartch. 

Action  by  AVilliam  S.  McConiIck  against 
Henry  Saddler.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

Glias.  Baldwin  and  Sutherland  &  Howat, 
for  api>ellant.    C.  S.  Varlan,  foe  respondent 

SMirn.  J.  This  action  is  to  recover  the 
sum  of  $2.:i25.2G,  aUcRed  to  be  due  plaintiff 
from  the  defendant  upon  n  certain  asRlRued 
apcouut,  which  was  assigned  to  plaintiff  by 
Taft  &  Kropfgnnz.  The  money  was  due 
Taft  &  Kroid'gauz  as  balance  on  the  contract 
price  of  building  a  house  tor  defendant  Aft- 
er the  assignment  was  made,  defendant 
agreed  with  plaintiff  that  he  would  pay  plain- 

1  Rehearing'  grunted  July  27,  189^ 
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tiff  any  balance  thai  might  be  due  the  con- 
tractors, after  paying  all  sabcontractore  and 
matwlal  men  wbo  bad  or  might  obtain  liens 
on  tbe  house.  There  was  a  balance  at  the 
time  dne  the  contractors,  of  $2,320.80,  sub- 
ject to  the  claims  of  subcontractors  and  ma- 
terial men.  A  few  days  afterwords,  defend- 
ant paid  to  certain  parties,  claiming  to  be 
subcontractors  and  material  men,  this  entire 
sum,  learing  nothing  for  plaintiCF.  Among 
others,  defendant  paid  to  Mason  &  Ck>.  $1,- 
844,  claimed  to  be  due  tor  lumber  used  In 
the  constructiou  of  tbe  bouse.  He  also  paid 
Irwin  &  Buse  $100,  claimed  for  material. 
The  whole  eontroTersy  arises  as  to  these  two 
payments.  The  plaintiff  claims  that  they 
were  not  claims  for  which  liens  could  legally 
be  obtained  against  defendant's  house.  On 
behalf  of  the  plaintiff,  John  O.  Tuft,  one  of 
the  original  conti'actors,  was  introduced,  and 
produced  certain  bills  and  drayage  checks, 
and  testified  that  only  $1,54U.U0  worth  of 
Ixuiber  was  obtained  from  Mason  &  Co., 
and  that  $1,11G.U0  of  this  amount  had  been 
paid,  leaving  only  $130  due,  that  might  be- 
come a  lien  on  the  house.  Having  stated 
that  be  knew  these  matters  of  his  own  knowl- 
edge, he  was  asked  on  cross-examination  as 
follows:  "Q.  How  do  you  know?  A.  From 
the  computation  of  the  bills.  Q.  From  the 
information  you  got  from  those  bills?  A. 
Yes,  sir;  and  the  checks  that  were  delivered 
with  the  lumber.  Q.  Is  that  the  only  way? 
A.  That  Is  enough,  g.  I  ask  If  that  is  the 
only  way.  A.  That  Is  the  only  way."  The 
defendant's  counsel  then  moved  the  court  to 
strike  out  the  testimony  of  the  nitness,  as 
to  the  amount  of  lumber  received  from  Ma- 
son &  Co.  This  motion  was  overruled,  and 
defendant  excepted.  On  further  cross-eiam- 
Iiiation  of  this  witness,  It  appeared  that  he 
had  measm-ed  none  of  the  lumher;  that  he 
might  have  been  present  when  some  of  it 
was  delivei-ed;  that  neithra-  he  nor  his  part- 
ner was  present  when  portions  pf  it  were 
delivered;  that  some  of  the  bills  were  lost 
The  witness  again  stated  that  his  testimony 
was  based  on  the  bills  and  checks,  and  de- 
fendant's counsel  again  moved  that  his  tes- 
timony be  stricken  out  The  motion  was 
oveiTuIed,  and  defendant  excepted. 

Those  rulings  present  the  flr.st  yuestlon  for 
our  consideration.  It  will  be  seen  that  this 
testimony  was  received  to  show  that  no 
more  than  $1,.54G.G0  worth  of  lumber  from 
Mason  &  Co.  was  used  in  building  the  bouse 
'of  defendant,  and  this  was  the  only  testi- 
mony of  i>lalntlff  on  that  point  It  will  be 
observed  that  the  witness  did  not  profess  to 
have  any  personal  knowledge  as  to  how 
much  lumber  was  received  from  Mason  & 
Co.;  that  practically  his  entire  knowledge 
was  derived  from  certain  Invoices  and  dray- 
age checks.  He  does  not  pretend  to  know 
wbo  made  out  the  bills  or  checks.  Much  less 
does  he  pretend  to  know  or  say  that  they 
are  correct  K  the  bills  were  competent  to 
prove  that  the  articles  described  In  them 


went  Into  the  boose,  and  that  none  others 
were  used,  then  the  bills  should  have  beoi 
Introduced.  If  they  were  not  compet^t  in 
themselves,  then  we  are  at  a  loss  to  know 
how  a  witness  could  know,  and  testify  from 
a  computation  of  the  bills  as  to,  the  exact 
amount  of  lumber  that  was  used  In  the 
house.  The  witness  had  ordered  some  lum- 
bw,  but  only  a  part  of  It  He  had  been  pres- 
ent when  only  a  small  part  was  delivered. 
It  is  perfectly  plain  that  his  entire  testimony 
on  this  subject  was  pui-ely  hearsay.  This 
was  the  principal  Issue  in  the  case,  and  this 
t«jtimony  was  tbe  only  evidence  offered  by 
plaiutiff. 

On  behalf  of  defendant,  two  witnesses, 
Carroll  and  Kern,  the  architects  In  charge  of 
the  erection  of  defendant's  bouse,  testify  that 
the  lumber  and  material  obtained  from  Ma- 
son &  Co..  and  used  in  the  house,  was  worth 
from  $2,700  to  $3,000.  The  jury  returned  a 
verdict  for  plaintiff  t<x  $1,513,70.  In  view 
of  the  verdict  and  the  state  of  the  proof,  we 
must  hold  that  the  ruling  of  the  court  In  re- 
fusing to  strike  out  the  testimony  of  Taft 
was  an  error  that  neoessltates  a  reversal  (tf 
the  Judgment 

One  other  matter  Is  presented  that  we 
think  proper  to  notice  In  this  opinion.  The 
court  charged  the  jury,  on  its  own  motion, 
as  follows:  "The  com-t  chaises  you  that  In 
this  case  the  burden  is  upon  the  plaintifC  to 
prove  the  assignment,  and  notice  thereof  to 
the  defendant,  substantially  as  alleged  in 
the  complaint,  by  a  preponderance  of  the 
evidence;  and,  if  you  find  from  the  evidence 
that  the  plaintiff  has  so  proved  the  assign- 
ment and  notice,  then  you  must  further 
find  from  the  evidence,  before  the  plaintiff 
Is  entitled  to  recover,  that  the  claims  which 
the  defendant  paid  after  such  notice  from 
plaintiff  were  claims  which  were  not  liens 
agaiust  the  house  In  question,  and  for  wuich 
the  claimants  were  not  entitled  to  liens  on 
sold  house.  If  you  find  for  the  plaintiff  on 
both  these  points,  then  he  Is  entitled  to  re- 
cover such  sum  as,  from  all  tbe  evidence, 
you  find  the  defendant  has  wrongfully  paid 
out  on  the  assigned  claim  of  Taft  &  Kropf- 
ganz."  The  court  further  charged  the  jurj% 
at  the  request  of  plaintiff,  as  follows;  "The 
answer  of  the  defendant  admits  the  sum  of 
$2,320.80  to  have  been  due  from  the  defend- 
ant to  Taft  &  Kropfganz  on  Januiiry  10, 
1801,  and  alleges  that  defendant  paid  out 
the  fund  in  controversy  to  cei'tain  lii'ms  for 
mateiials  furnished,  and  for  which  defend- 
ant's house  was,  or  could  have  been,  charged 
with  liens  under  the  mechanic's  lien  law, 
as  foUows;  To  fiiason  &  Co.,  $1,844;  to  Irwin 
&  Buse,  $100;  to  Spencer,  Bywater  &  Co., 
$71;  and  to  Culmer  &.  Bro.,  $30;j.S0.  The 
plalntifC  concedes  the  fact  and  legality  of 
the  payments  to  Snencer,  Bywater  &  Co.  and 
Culmer  Bros.  You  are  Instructed  that  If  it 
shall  be  established  by  a  preponderance  of 
the  evidence  that  the  assignment,  as  claimed 
by  the  plaintiff  in  the  com^int,  was  made, 
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and  notice  thereof  was  glveu  to  defendant, 
the  burden  1b  cast  upon  the  defendant  to 
prove  by  a  preponderance  of  the  evidence 
that  payments  made  to  Mason  &  Co.  and  to 
Irwin  &  Buse  were  for  materials  or  labor 
furnished  In  the  building  of  the  defendant's 
house,  and  for  which  Hens  could  have  been 
filed;  that  is  to  say,  that  the  times  for  such 
ailngs  had  not  expired.  In  ascertaining  the 
amounts  of  such  claims,  the  defendant,  after 
notice  of  McComlck'B  claim,  was  bound  to 
be  diligent  and  cautious;  and  no  agreement 
or  consent  of  either  Taft  or  Kropfganz  to 
payments  made  can  Justify  defendant,  or  re- 
lieve him  from  liability.  If  In  fact  he  paid 
claims  for  which  his  house  was  not  liable, 
unless  be  used  prop^  care  and  diligence  to 
ascertain  the  fact,  and  by  competent  evi- 
dence, and  paid  in  good  faith,  or  unless 
plaintiff  consOTted  to  such  payment."  We 
think  these  two  charges  are  somewhat  in 
conflict,  and  left  the  jury  in  doubt  as  to 
whether  the  burden  was  on  the  plaintiff  or 
defendant  to  show  that  the  claim  of  Mason 
&  Co.  was  or  was  not  a  claim  that  might  be 
a  lien  on  defendant's  house.  In  other  words 
the  Jury  must  have  been  in  doubt  as  to  whose 
duty  it  was  to  show  the  amount  of  material 
obtained  from  Mason  &  Co.  that  was  used 
in  defendant's  homie.  We  are  of  opinion 
that  the  burden  was  oa  the  plaintiff,  and 
that  the  instruction  given  by  the  court  on 
Its  own  motion  correctly  stated  the  law. 

It  18  due  to  the  trial  Judge  to  say  that  the 
exceptions  to  the  charge  were  not  taken 
at  the  trial,  but,  by  stipulation  between  the 
parties,  were  taken  when  the  statement  on 
motion  for  a  new  ti'ial  was  made  up. 
We  do  not  approve  this  practice,  but,  if 
parties  indulge  in  it,  they  must  take  the 
consequeneeB.  No  doubt  the  charge  would 
have  be«i  corrected  If  the  attention  of  the 
trial  judge  had  been  called  to  the  matter 
at  the  time.  The  Judgment  and  order  deny- 
ing a  new  trial  are  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trial;  ^pellant  to  recover  the  costs  o!  ap- 
peal. 

MERRITT,  C.  X,  concurs. 

MINER,  J.  (dissenting).  I  cannot  agree 
with  my  brothers  In  this  case.  The  amend- 
ed answer  of  the  defendant  sets  up  an 
affirmative  defense,  and  the  defendant  offer- 
ed evidence  upon  that  defense.  The  plain- 
tiff was  therefore  entitled  to  the  Instruc- 
tion given,— that  the  burden  was  on  the  de- 
fendant to  establish  the  allegations  of  his 
affirmative  defense.  The  charge  should  be 
i-onstrued  as  a  whole.  The  charge,  as  giv- 
en. Is  not,  In  my  opinion,  contradictory, 
but  properly  covered  the  Issues  presented 
by  the  pleadings  and  proofs.  Hamer  v. 
Bank,  9  Utah,  215,  3a  Pac.  941,  and  cases 
f'lted;  People  v.  Hart,  10  Utah,  — ,  37  Pac. 
3S0\  Smith  V.  Maben  (Minn.)  44  N.  W.  792; 
Smith  V.  Carr,  Ifl  Conn.  450;  U.  S.  v.  Wright, 
1  McLsan,  509,  Fed.  Cos.  Na  10,775;  Oehel- 


tree  v.  Carl,  23  Iowa,  394.  Neither  should 
the  testimony  of  Taft  have  been  stricken 
out.  The  record  shows  that  he  was  preseot 
when  nearly  all  the  lumber  was  delivered 
and  put  into  the  house  of  def^dant;  was 
present  at  the  settlem^t  between  Taft  & 
Kropfganz,  McComlck,  and  Saddler.  He 
had  charge  of  the  bills  and  accounts  con- 
nected with  the  building  of  Saddler's  house. 
The  material  was  bought  from  Mason  & 
Go.  and  put  Into  the  defendant's  house  and 
other  houscB.  He  testifies  that  he  had  gone 
over  ita  bills  of  material  furnished,  and  that 
they  did  not  reach  the  amount  claimed  by 
Mason  &  Co.  to  be  charged  against  Sad- 
dler's house;  that  he  knew  the  amount  to 
be  charged  to  Saddler's  house  separate  from 
other  houses,  and  It  reached  411.500;  that 
$700  and  other  amounts  were  paid  on  the 
ordw.  The  witness  states  the  payments 
made  by  Saddler  to  Taft  &  Kropfganz,  and 
that  a  balance  was  left  unpaid,  of  9^30,  to 
Taft  &  Kropfganz;  and  these  facts  and 
figures  were  presented  to  Saddler  at  or 
about  the  time  of  the  settlement  l>etwera 
him  and  Taft  &  Kropfganz.  He  further 
states:  That  he  knew  of  his  own  knowl- 
edge how  much  lumber  was  bought  from 
Mason  &  Co.  for  Saddler's  house.  He  knew 
from  the  bills  and  from  the  checks  delivered 
with  the  lumber  at  Saddler'a  house  when  be 
was  In  charge.  That  he  was  there  nearly 
every  day,  looking  after  the  Job,  and  the 
materials  that  were  received.  Checks  were 
dellva-ed  to  him  with  each  load  of  material 
dellvered,~that  Is,  a  delivery  check  came 
with  each  load,— and  he  was  constantly  look- 
ing after  the  material  delivered  for  Saddler's 
house.  He  was  a  member  of  the  company, 
with  Taft  &  Kropfganz,  and  ordered  this 
material  for  the  firm  for  the  defendant's 
house.  The  bill  of  lumber  delivered  he  verf- 
tiod  by  the  delivery  checks  that  came  with 
the  lumbCT.  Other  testimony  was  given, 
showing  that  the  witness  was  acquainted 
with  the  amount  of  lumber  delivered  from 
Mason  &  Co.  to  defendant  Saddler,  and 
that  payments  were  made  from  time  to  time, 
and  that  he  advised  Saddler  there  was  only 
$430  due  on  the  Saddler  bouse.  A  moHon 
was  made  to  strike  out  this  proof,  which 
was  denied,  and  defendant  assigns  error  up- 
on It.  I  am  of  the  opinion  that  the  court 
would  have  been  clearly  In  error,  had  he 
struck  out  the  testimony.  While  it  may 
have  been  contradictory  In  part,  yet  the 
credibility  of  the  witness  was  for  the  Juo'- 
It  certainly  cannot  be  contended  tiiat  it  is 
the  duty  of  the  court  to  strike  out  the  tes- 
timony of  every  witness  who  may  seemlnsrly 
give  contradictory  testimony,  yet  these  are 
tlie  principal  gronnds  upon  which  a  reversal 
is  ordered.  I  think  the  court  correctly  re- 
fused to  strike  out  Taft's  testimony,  and 
that  the  Instructions  given  by  the  court  were 
proper,  under  the  pleadings  and  the  proof 
given  In  the  case.  The  Judgraout  of  the 
coort  below  should  be  affirmed. 
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PBOPLE  T.  SCOTT. 
(Sapremo  Court  of  Utah.  June  19, 18M.) 

AbBOX— EnDSXGB  A«  TO  iNtCRANCI  Of  BUILDINO 

— Inbtructionr. 

1.  Od  the  i^rate  trial  ot  a  defendant  In* 

dieted  jointly  with  the  owner  of  a  building  for 
bnriiiuK  the  nanie,  in  the  ahscnce  of  any  evi- 
<lMioe  oonnectiug  Buch  defcnilant  with  tlie  own- 
•.T  in  any  way.  evidence  that  the  buUdioR  was 
insured  in  inadmissible. 

2.  AVhere  the  evidence  ia  entirely  ciroiim- 
sttintial,  it  is  the  duty  of  the  conrt  to  charge 
upon  the  law  of  the  subject,  though  a  request 
fur  BQcb  a  charge  was  erroneous. 

Appeal  from  district  court,  Utah  county; 
Twfore  Justice  H.  W.  Smith. 

Jobn  Scott  was  couvlcted  of  burolDg  a 
bnlldlog,  aud  appeals.  Reversed. 

Brown  &  Henderacm  and  Warner  &  War- 
ner, for  appellant.  The  United  States  Dlft- 
trict  A.ttonier,  for  the  People. 

MIXER,  X  The  defendant  Jobn  Scott 
-was  Jointly  Indicted  wltb  Patriae  Condon  on 
the  <!iuase  ot  having  bmned  an  Inhabited 
bnildlnsr,  known  as  the  hotel  and  dweUlns 
house  of  one  Frederick  Scott  The  defend- 
ant John  Scott  was  tried  separately,  and  con- 
Tlcted.  The  bnlldlns  was  occupied  at  the 
time  as  a  hotd  by  Frederldc  Scott,  a  tenant 
of  the  other  defendant,  Patrick  Condon,  who 
owned  the  building.  Exceptions  woe  taken 
by  the  defendant  to  the  refusal  of  the  court 
to  charge  as  requested,  and  to  the  admission 
of  certain  testimony  offered  t&  connect  Con- 
don with  the  bnmlng,  and  also  to  testimony 
showing  the  building  was  Insored  by  the 
owner.  The  defendant  Scott  was  a  strainer 
In  that  locally,  and  on  the  day  preceding  the 
Are  bad  pnt  up  at  the  hotel  In  question.  The 
testimony  against  him  was  clrcumstantlaL 
The  prosecuting  attorney,  In  his  opening 
statement  to  the  jnry,  stated,  among  other 
things,  that  he  would  show  that  the  motive 
for  the  bnmfaig  was  to  obtain  insurance; 
that  Scott  and  Condon  had  an  nnderatandlDg 
by  which  the  boUdlng  was  to  be  burned  In 
<Hrder  to  obtain  the  Insurance  of  f3,000.  On 
the  trial,  J.  W.  Rutlldge  was  allowed  to  tes- 
tify, against  tiie  obdeotlMi  of  the  defmdant 
as  to  competency  and  irrelevancy,  that,  some 
con8ld««ble  time  before  the  fire,  Condon 
bad  taken  ont  a  policy  of  Insurance  for 
93.000  on  tile  building  and  contents  (this  In- 
snrance  had  been  reduced  before  the  fire, 
bot  the  policies  of  lnBiu*ance  were  not  pro- 
duced); that  the  hotel  was  not  paying;  and 
that  the  fomitnre  bad  been  moved  out  of  the 
house  some  time  prior  to  the  fire.  This 
testimony  as  to  Insurance  was  taken,  under 
objection  and  exception,  out  of  Its  order, 
with  the  statement  that  the  prosecution 
would  connect  It  thereafter  with  the  defend- 
ant. At  the  close  of  this  witness'  testimony 
the  d^endant's  attorney  moved  to  strike  out 
his  testimony  in  relation  to  insurance  on  the 
ground  tbat  it  was  liearaay,  not  the  best  evi- 
dence^ and  tliat  the  Indictment  does  not 


charge  tbio  burning  wlfli  Intent  to  detrand 
the  Insurance  company,  which  motion  wm 
denied,  and  the  ruling  etcepted  to.  OQtes 
testlniMiy  was  given  ooncemtng  the  state- 
mmt  of  Condon,  in  which  the  defendant 
Scott  In  no  way  participated,  and  It  was  sub- 
sequently strldEen  ouL  No  othor  testlmimy 
was  received.  In  any  mannia:  connecting  Con- 
don with  the  defendant  Scott  In  the  burn- 
ing, nor  did  It  appear  tbat  these  parties  erei' 
met,  or  luiew  each  other,  prior  to  ftia  Are. 
At  the  dose  ot  the  people's  testlnumy  the  de* 
fendant's  counsd  moved  to  strike  out  of  the 
record  all  the  testimony  relative  to  the  In- 
sunince  upon  the  property,  and  that  the  Jury 
be  Instructed  to  disregard  the  testimony 
about  Insurance  on  the  ground  tbat  the  tes- 
mouy  was  Immaterial  and  Incompetent,  that 
It  was  admitted  on  the  ground  that  the  de* 
fendant  Scott  would  be  connected  with  the 
defendant  Condon  in  the  burning,  and  that 
no  evidence  had  t>een  given.  In  any  manner 
connecting  defendant  Scott  with  Condon  or 
the  insurance.  The  court  remarked  tbat  If 
tbe  motion  was  separated  he  would  strike 
ont  tbe  evidence  ns  to  who  Insured  the  build* 
Ing,  but  would  leave  the  fact  that  it  was  In- 
sured before  the  Jury.  Defendant's  attorney 
insisted  upon  the  motion,  and  it  was  ova>- 
ruled,  and  oceptlon  taken.  No  further  testi- 
mony was  given,  showing  Condm's  connec- 
tion with  the  transaction  in  any  manner.  At 
the  dose  of  the  testimony  the  defaidant's 
counsel  requested  the  court  to  instruct  the 
jury  that  there  was  no  evidence  In  tbe  case 
connecting  the  defendant  Condon,  and  the 
Jury  should  not  consider  any  rdatton  be- 
tween them.  This  request  was  refused,  and 
exception  taken.  The  charge  of  the  court 
was  silent  upon  this  subject,  and  i^on  ttw 
subject  of  Insurance. 

Upon  the  argument  in  this  court,  and  in 
the  brief  of  tbe  prosecution,  it  is  admitted 
that  the  people  failed  to  connect  defendant 
Scott  with  defendant  Condon,  in  any  manner, 
with  reference  to  the  burning,  or  with  the 
Insurance,  and  the  record  discloses  no  such 
combination  or  connection  between  the  two 
parties.  The  Indictment  does  not  charge  the 
defendant  with  the  burning  with  intent  to 
defraud  any  Insiu^nce  company,  and  the  evi- 
dence in  no  manner  connects  Scott  with  Con- 
don, so  as  to  make  him  responsible  for  the 
acts,  statements,  or  disclosures  of  Condon, 
either  with  reference  to  tbe  insurance,  or  ai^ 
other  fact  In  the  case.  So  for  as  the  record 
shows,  tbe  testimony  that  Condon  bad  pro- 
cured Insurance  upon  the  property  was  a  fact 
tbat  was  wholly  unknown  to  Scott,  who  was 
then,  and  had  been,  a  stranger  to  Condon, 
and  to  tbat  neighborhood.  If  thwe  was  no 
combination  between  the  two,  the  mere  fact 
of  an  inBurance  belns  placed  upon  the  prop- 
erty by  Condon  without  Scott's  knowledge 
could  in  no  way  tend  to  show  motive  on  tbe 
part  of  Scott  to  burn  the  building. 

It  is  claimed  by  the  district  att(»ney  that 
the  court  offored  to  strike  out  th«..(act  as  to 
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vbo  or  wbldk  company  Insured  the  bnlldln?, 
tat  refiued  to  strUte  out  the  tact  that  an  in- 
mrance  coTered  the  proparty,  and  that,  If 
any  error  existed  before  that,  this  offer  cored 
it  We  think  not  If  such  ruling  bad  any 
tendency,  it  was  to  emphasize  the  error  in 
the  ruling.  It  will  be  remembered  that  the 
district  attorn^  d^med  in  his  opening  atate- 
ment  to  the  Jnry  that  be  would  show  that 
Gondon  Iiad  an  Insurance  npw  tiie  proper^ 
of  fS,000;  that  a  combination  and  conspiracy 
existed  between  Oondon  and  the  defendant  to 
bum  the  bonding,  and  obtain  the  insurance 
money;  and  tlut  the  building  was  paying 
Gond<m  no  rent  Upon  the  Mai  flie  Mieary 
of  the  ^"osecntion  seraaed  to  be  tiiat  the 
bttfldtng  waa  burned  to  obtain  the  Insurance. 
Taking  aU  this  with  the  fact  that  the  insur- 
ance to  Oondon  was  shown  and  admitted 
under  objection;  that  when  a  motion  waa 
made  to  strike  it  out  tlie  motion  waa  denied; 
that  the  court  reftised  to  give  the  instraoUon 
asked,  that  such  fact  should  not  mlUtate 
against  Oie  def^dant;  and  the  fact  that  the 
court  finalljr  emphasised  the  ImportaDce  and 
releram^  of  the  testlmoiv,  in  the  presence 
of  the  Jury,  by  offoing,  In  case  a  motion  was 
mad^  to  strike  out  of  the  record  who  insured 
the  building,  but  refused  to  strike  out  the 
faet  that  an  insurance  existed  upon  the  build- 
ing at  allr-^taklng  tiie  whole  transaction  to- 
gether, the  Jury  must  hare  been  Imprened 
with  the  fact  'Uiat  aa  Condon  held  the  insur- 
ance upon  property  that  was  not  paying  him 
rent,  and  the  court  had  refused  to  strike  out 
tUs  evidence^  at  give  the  request  asked>  for, 
snch  eridence  tended  to  connect  the  two  par* 
ties  with  the  transaction,  and  that  they  had 
the  rl^t  to  consider  such  evidence  as  a  fact 
eonnecting  the  two.  and  as  bearing  upon  the 
guilt  of  the  defendant,  upon  the  theory 
claimed  ft«  It  the  prosecution.  We  are 
■atlsfled  that  this  testimony  should  have  been 
atrli^n  out  and  that  the  request  asked  for 
should  hare  been  given. 

We  do  not  think  that  any  mot  was  com- 
mitted In  refusing  to  give  the  defendant's 
second  and  tiitrd  requests,  as  presented.  T7. 
8.  V.  Oough,  8  Uteh,  428,  82  Pac.  685;  Feople 
V.  BIddlecome,  3  Utah,  208;  2  Pac.  1D4; 
Thomp.  New  Trials,  |  28tt;  Gomp,  Laws 
1888,  I  0033,  subd.  & 

When  the  testimony  In  a  criminal  ease  la 
entirely  of  a  chwumstantlal  characta>,  as  It 
was  In  this  case,  and  a  request  Is  made  to 
charge  upon  the  subject  of  drcumstantial  ev- 
idence, but  such  request  is  erroneous,  it  is 
■till  the  duty  of  the  court  to  give  the  law 
upon  the  subject  Comp.  Laws*  |  S03S.  subd. 
6;  People  v.  Murray.  72  Mich.  10,  40  N.  W. 
29;  Ward  v.  State,  10  Tex.  App.  293;  Orovrell 
T.  State  (Tex.  App.)  6  &  W.  318;  Willard  t. 
State  (Tex.  App.)  0  8.  W.  368;  Oowley 
State  (Tex.  App.)  10  S.  W.  217;  Barr  Stete, 
10  Tex.  App.  607.  In  a  crlndnal  ease  the 
court  should  see  that  the  case  goes  to  the 
Jury  In  a  clear  and  Intelligent  manner,  so 
that  they  laay  have  a  ourrect  understanding 


of  what  It  is  that  tbey  are  to  dedde.  and  It 
should  state  to  them  ftilly  th^  law  applicable 
to  the  case.  It  Is  to  the  court  that  the  ac- 
cused haa  a  right  to  look  to  see  that  be  baa 
a  fair  trial.  Oreumstantlal  evidence  may  be 
quite  as  conclusive  as  direct  evidence  but  U 
is  Incumbent  npon  the  prosecution,  not  only 
to  show  Xjij  a  preponderance  of  evidence  that 
an  offense  waa  committed,  and  that  the  al- 
leged facta  and  circumstances  are  true,  but 
they  must  also  be  snch  facts  and  circum- 
stances as  are  Incompatible,  npon  any  rea- 
sonable hypothesis,  with  the  Innocence  of  the 
accused,  and  incapable  of  explanation  upon 
any  reasraiable  hypothecs  other  than  the  de- 
fendant's guilt  TbB  chain  of  drcnmstances 
must  be  complete  and  unbroken.  A  Jury  oi 
inexp^enced  laymen  could  hardly  be  ex- 
pected to  apply  the  rules  applicable  to  thlc 
class  of  testimony  without  some  assistance 
from  the  court  For  the  errors  referred  to, 
we  are  of  the  oi^nlon  tiiat  the  Judgment  ot 
the  court  below  should  be  set  aside,  and  a 
new  trial  granted. 

UBBBITT,  a  X,  and  BARTGH,  eoncnr. 

ao  Utah,  229 
COOK  T.  HIGLET  et  aL 
(Supreme  Court  of  Utah.  June  28,  1894.) 

COXVETANCB  OF  HOMISTKAD. 

Where  the  statute  proTides  that  la  caw  ■ 
debtor  In  the  heud  of  a  family  a  homestead  tJ 
be  selected  by  him  shall  be  exempt  from  execu- 
tion, and  does  not  forbid  the  sale  of  the  same 
by  him  (Comp.  Laws  1SS8,  t  3429,  subd.  IIX 
a  husband  can  convey  his  homestead  without 
the  wife's  consent  subject  only  to  her  dower 
right  an  hia  death. 

Appeal  from  district  court  Weber  county; 
before  Justice  James  A.  Miner. 

Action  by  Phyllis  M.  Cook  against  George 
Higley,  Jr.,  and  another.  There  waa  a  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

T.  It  O'Connelly  (A.  R.  Heywood,  of  coon- 
ael),  for  appellant  Kvana  &  Ba^as,  tot  re- 
spondents. 

BARTCH,  J.  The  coort  bdow  aostalned  a 
demurrer  to  the  complaint  In  this  case  on  the 
ground  that  it  does  not  state  facte  sofliclent 
to  constitute  a  cause  of  action.  The  plaintiff 
elected  to  stend  by  her  complaint  which  was 
thereupon  dismissed,  and  the  coats  taxed 
against  her.  The  only  material  qnestlim 
raised  in  the  record  by  this  appeal  la  whether. 
In  a  case  where  the  huaband  conveys,  by 
deed,  premises  occupied  by  himsdf  and  fam- 
ily as  a  homestead,  withoat  being  Joined  in 
the  conveyance  by  the  wlfsr-tbe  same  b^ng 
against  her  will,— the  wtfb  la  entitled  to  tbt 
poesesalon  of,  and  to  occupy  as  a  home  fbr 
herself  and  family,  the  premises  thus  cod> 
veyed,  during  the  term  of  her  Ufe,  as  against 
the  righto  ot  the  grantee  <a  the  fausbandu 

There  are  no  homestead  estates  at  commoi 
law.  Such  estates  ai«  created,  and  can  ex- 
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Ut,  only  bj  statute.  In  tbla  territory  there  Is 
no  separate  and  bidependoit  homestead  law. 
The  only  statutory  jiroTiafon  creating  home- 
stead lights,  and  whlcdi  la  dedstva  ot  the 
rights  of  tiie  plaSntlff,  is  f oima  In  aecttoa  8429, 
snbd.  11.  Gompw  Laws  Utah,  1888,  and  reada 
as  foUows:  *'If  the  debtor  be  the  head  of  & 
family,  then  ahaU  be  a  ftuthn  eKemptiaa.  at 
a  homeatead,  to  be  selected  the  debtor, 
conataUnar  of  lands,  together  with  the  ap- 
pnrtramwses  and  Improvemrata  thereon,  not 
exceeding  In  Talne  the  sum  of  one  thonnnd 
dfrflara,  for  the  Judgment  dcbttMr.  and  tiie 
ftirther  aazn  of  five  hundred  didlara  fbr  his 
wife,  and  two  hundred  and  fifty  dollars  for 
each  f>ther  member  of  bis  fbrnOy.  If  the 
homestead  selected  by  the  debtor,  la  of  grea^ 
4>r  value  than  la  exempted  under  this  sectlcni, 
it  shall  be  optional  with  the  judgment  debtor 
to  penult  the  same  to  be  partltlooed  w  to 
be  sold,  and  to  recdve  In  money  the  value  ot 
the  homestead,  as  provided  In  this  section. 
If  the  debtor  so  elect,  the  h^Muestead  may  be 
»Ad,  as  other  lands  are  sold,  on  execution, 
and.  after  paying  the  debtw  the  value  of  the 
homestead*  the  balance  of  the  money  shall 
be  applied  upon  the  Judgment,"— and  then 
ivorldea  how  the  sale  may  be  effected  under 
the  execution,  and  for  the  disposition '  of  the 
DHMiey,  etc  An  examination  of  this  stat- 
ute rereala  no  Intent  on  the  part  of  the  leg- 
islature to  restrain  the  debtor  from  alienat- 
ing the  homestead.  It  merely  provides  that 
If  be  be  the  head  of  a  family  this  home- 
stead shall  be  protected  by  exemption  from 
execution,  to  the  extent  therein  set  ff>rth. 
This  right  of  the  debtor  thus  to  preserve  a 
home  fbr  his  family  is  Invicdate  and  absolute. 
If.  however,  he  chooses  to  sell  and  abandon 
It  there  appears  to  be  no  provision  of  law 
which  will  prevent  him  from  so  doing,  even 
If  the  wife  refuse  to  join  him  in  the  <convey- 
ance.  The  statute  law  of  this  terrltwy  ex- 
presdy  provides  that  all  property  acquired 
and  owned  by  either  husband  or  wife  may 
be  held,  managed,  controlled,  and  In  any 
manner  disposed  of,  by  the  one  so  owning  or 
acquiring,  without  any  limitation  or  restric- 
tion by  reason  of  marriage.  Comp.  Laws 
Utah  1888,  $  2528.  The  general  purpose  of 
tbe  statute  does  not  appear  to  be  the  crea- 
ticm  of  an  estata  which  cannot  be  conveyed 
without  the  concurrence  of  those  who  are 
entlfled  to  enjoy  Its  benefits,  but  to  pre- 
serve  it  for  occupation  by  the  debttnr  and  his 
family,  as  a^lnst  his  credltcffs.  Therefore, 
IndependCTtly  of  the  husband,  who  la  the 
head  of  the  family,  the  wife  has  no  claim 
upon  the  homevteed,  so  long  as  he  is  living, 
except  her  right  of  dower,  unless  it  be  her 
separate  property.  Whatever  claim  she  has 
arises  because  of  the  marital  relation,  and 
can  only  be  aiforced  with  the  concturenee  of 
tlie  husband.  The  law  affords  the  protec- 
tion to  him,  and,  through  him,  to  tbe  wife 
and  family.  It  does  not  Interfiore  with  the 
natural  dcpeodence  of  the  wife  upcm  the 
husband.  As  she  Is  bound  to  live  with  him, 
v.ii7f*D0.ti— 22 


under  her  marital  obligations,  ta  die  la 
bound  to  accompany  him  when  he  abandons 
die  homestead,  and  adects  another  place  of 
resldwu%  £08  home  Is  her  home,  and  there 
Is  no  otdlgatioB  which  compela  him  to  re- 
side permanently  in  one  place;  nor  shoidd 
Ibere  be  such  an  obligation,  for  the  best  In- 
terests of  himself  and  family  may  reanlre 
an  abandonmait  of  the  homestead  to  pro- 
mote the  health  and  qomfort  ot  Ills  family, 
OT  the  education  ot  Ida  chlldr^.  Doubt- 
less, the  privilege  thus  conferred  upon  the 
husband  may  In  some  cases  become  the  sub- 
ject of  abuse;  but  Uie  wife  takes  that  risk 
when  she  enters  Into  the  marriage  relation, 
and  assumes  her  dependent  position,  which 
is  essential  to  the  peace  and  happin«s  of 
the  family,  and  to  the  welMieIng  ot  society. 
The  law  ivoteets  the  actual,  not  the  for- 
mer,  homestead;  and  Uierefore,  when  ttie 
husband  alwndons  It,  and  permanently  chan- 
ges his  place  of  residence,  the  wife  has  no 
dalm  toe  possession  which  she  can  enfwce 
against  the  grantee  of  tbe  husband,  in  the 
absence  of  any  statute  restraining  its  alien- 
ation. Snob  restraint  Is  in  derogation  of 
the  general  policy  of  the  law,  which  encomv 
ages  rather  than  abridrres  the  right  of  aUen> 
atlon,  and  will  operate  and  have  effect  so 
far  only  as  is  determined  by  the  legislature. 
Tied.  Real  Prop.  $  158;  Wap.  Homest.  &  Ex. 
p.  43.  f  9;  Tbomp.  Uomest.  &  Ex.  6  2;  Fin- 
ley  V.  McConneU,  60  UL  Wd;  Guiod  t.  Gulod.. 
14  CaL  506;  Knudsen  t.  Hanttbag,  8  Utnh, 
203.  ao  Pac.  749. 

In  this  case  It  appears  from  tbe  record 
that  the  title  to  the  premises  In  controvosy 
was  In  Thomas  Cook,  the  husband  of  the 
plaintiff.  He  sold  tbe  land  to  the  defendant 
Higley  without  the  knowledge  or  ctmsent 
of  hla  wife.  Higley  then  went  Into  posses- 
sion, and,  so  far  as  appears  from  the  reccvd, 
wltlioat  objection  on  the  part  of  the  vendor, 
who,  it  appears,  quit  the  premises.  While, 
under  tliese  circumstances,  the  plaintiff  still 
retains  her  right  of  dower  In  the  land,  which 
will  accrue  at  his  death,  yet  we  are  of  the 
opinion  that  she  has  no  ri^ht  of  possession 
therein  which  will  entitle  her  to  recover  In 
this  action.  The  demurrer,  therefore,  was 
properly  sustained,  her  husband  being  still 
living.  Tha%  appears  to  be  no  error  in 
tiie  record.    The  Judgment  Is  atflrmed. 

MERRITT,  C.  J.,  and  SMITH,  J.,  concur. 


OARMS  V.  JENSEN  et  al.    (No.  10,402.) 
(Supreme  Court  of  Gallfomfa.   July  17,  1894.) 

MORTGAOB  —  F&TUEXT  OF  TAX— INVALID  AOHEE- 
KBNT  Br  HOKTOAGOH— CONBTITDTIOItAI.  ZjAW. 

1.  TTndw  Conat.  art.  13,  §  5.  which  provides 
tbnt  all  contracts  requiring  the  mortgaf^or  to 
pay  any  tax  oa  tbe  mortKefce  shall  be  void  as 
to  any  interest  specified  therein,  and  as  to  such 
tax,  a  provision  In  a  mortgase  that  the  mort- 
Kairee  may  Include  in  the  mortgase  all  taxes 
And  ssHMsmeiits  on  the  prpmi<tpsj^*iiK>lQ«lin 
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taxea  ion  the  Interest  of  the  khortga^  tha:«in 
hf  reason  of  the  mortgage,"  renders  the  mort- 
gage void  as  to  the  Interest  on  the  notes  secured 
thereby. 

2.  The  ftict  that  the  mortgagee  did  not  at- 
tempt to  make  the  mtH'tgagor  pay  the  tax  on  the 
mortgage  Is  Immaterial. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  W.  H.  Clark,  Judge. 

Action  hy  one  Oarms  agalost  Jensen  and 
others  to  foreclose  a  mortgage.  From  a 
Judgment  declaring  defendant  Upton's  mort- 
gage a  prior  Uen,  plaintiff  appeals.  Mod- 
ified. 

J.  Marlon  Broolui,  for  appellant  H.  B.  & 
F.  J.  Upton,  J.  M.  Voaa,  and  WiUis  &  Appel, 

for  reapoDdenta. 

HARRISON,  J.  The  plaintiff  seeks  herein 
the  foreclosure  of  a  mortgage  executed  to 
blm  by  the  defmdants  Jensen,  bearing  date 
June  20,  1889.  and  made  Mrs.  Upton,  one 
of  the  respondents  berein,  a  party  defendant, 
under  the  allegation  that  she  claimed  some 
Intwest  in  the  premises,  subject  to  the  lien 
of  the  plalntifTs  mortgage.  A  cross  com- 
plaint was  filed  on  behalf  of  Mrs.  Uptrai, 
In  which  she  alleged  that  the  defendant 
Jensen  had  executed  to  her  a  mortgage  up- 
on the  same  premises  on  the  10th  day  of 
January,  18S9.  which  was  a  Uen  thereon 
prior  to  that  of  the  plaintifr,  and  asked  a 
judgment  for  its  foreclosure,  and  that  ont 
of  the  proceeds  of  sale  the  amount  of  hw 
claim  should  be  paid  prior  to  that  of  the 
plaintiff.  To  her  cross  complaint  was  an- 
nexed a  copy  of  the  mortgage,  which  con- 
tained a  provision  that  In  case  of  foreclosure 
the  mor^ge  "may  Include  in  such  fore- 
dosnre  a  reasonable  counsel  fee,  to  be  fixed 
by  the  court,  togetho-  with  all  payments 
made  by  the  mortgagee  for  taxes  and  as- 
sessments on  said  premises,  Indudlng  taxes 
on  the  int^eat  of  the  mortgagee  therein  by 
reason  of  this  mortgage,  and  for  the  insur- 
ance of  the  buildings  on  said  premises,  and 
for  any  adverse  claims  to  the  mortgaged 
property,  all  of  which  payments  the  mort- 
gagee Is  hereby  authorized  to  make,  and  the 
same,  with  Interest  thereon  at  the  same  rate 
as  said  promissory  note,  shall  be  deemed 
to  be  secured  by  this  mortgage,  and  payable 
to  the  mortgagee,  in  U.  8.  gold  coin,  out  of 
the  proceeds  of  the  sale  under  said  foreclo- 
sure." The  plaintiff  filed  a  g^eral  demur- 
rer to  this  cross  complaint,  and,  his  demurrer 
having  been  overruled,  he  filed  an  answer, 
In  which  he  averred  that  this  provlalon  con- 
travened the  provisions  cHT  the  constitntlon 
and  laws  of  this  stat^  by  reason  of  whidi 
his  mortgage  became  a  first  Uen  upon  the 
land.  The  court  below  held  that  the  prorl- 
sion  was  not  in  violation  of  any  provision  of 
the  constitution  or  laws  of  this  state,  and 
rendered  a  Judgment  in  faTW  of  Mrs.  Up- 
ton for  the  full  amount  of  the  principal  and 
Interest  upou  the  note  toe  which  the  mort- 
gage was  glran  u  aecatitjt  and  that  bv 


dalm  be  first  paid  oat  ot  fh«  proceeds  from 
the  sale  of  said  propoty.  From  this  Judg- 
ment the  plaintiff  has  appealed  directly  up- 
on the  Judgmoit  roll  alone. 

The  foregoing  proTlsion  in  the  mortgage  to 
Mrs.  Upton  does  not  differ  materially  from 
the  provision  in  the  mortgage  which  was  un- 
der consideration  in  Harralson  v.  Barrett, 
99  Cat  607,  34  Pac.  342.  In  that  case  the 
IMrovision  with  ref^ence  to  the  payment  of 
the  tax  on  the  mortgage  was  almost  identi- 
cal in  terms  with  the  iMt>vlsion  in  the  pres- 
et mortgage,  the  agreement  bein^  that  In 
case  of  foreclosure  the  mortgagee  might  in- 
clude therein  all  payments  made  by  him 
"tot  taxes  on  said  premises,  and  the  taxes 
of  this  mortgage,  or  the  money  hereby  se- 
cured," and  In  the  present  case  the  agree- 
ment la  that  he  may  Include  In  such  fore- 
closure all  payments  made  by  htm  "for  taxes 
and  assessments  on  said  premises,  including 
taxes  on  the  interest  of  the  mortgagee  th«e- 
in  by  reason  of  this  mortgage."  It  was 
held  in  that  case  that  this  provision  in  the 
mortgage  feU  within  the  penalty  of  section 
5  of  artide  13  of  the  constltiition,  and  that 
the  plaintiff  should  not  have  been  aUowed 
any  Interest  on  the  note  for  the  payment  of 
which  the  mortgage  was  glvai  as  security. 
Under  the  rule  thtfe  established  this  provi- 
sion in  the  mm-tgage  to  Mrs.  Upton  must  be 
bdd  to  contravene  the  foregoing  section  of 
the  constitution,  and  to  be  subject  to  the 
penalty  therein  provided.  The  constitution 
does  not,  however,  declare  that  all  of  the 
provisions  of  the  mortgage  containing  such 
agreement  shall  be  Invalid,  but  merely  that 
the  contract  to  pay  the  tax  "shall  as  to  any 
interest  spedfled  therdn,  and  as  to  auch  tax 
or  assessment,  be  null  and  void."  The  mort- 
gage of  Mrs.  Upton  was  therefor©  a  prior 
Uen  upon  the  premises,  to  the  extent  of  the 
principal  sum  for  which  it  was  given,  but 
It  was  void  "aa  to  the  interest  spedfled  there- 
in," and  the  court  erred  in  holding  tliftt  the 
amount  of  mcb  Interest  was  a  Hen  apoa  tlic 
premises. 

nie  propoBitI(Hi  of  the  respondent  tiiat  this 
provision  of  the  constitution  cannot  be  In- 
voked against  her  by  the  plaintiff,  tot  the 
reason  that  she  does  not  seek  to  recover  for 
any  taxes  paid  by  her  upon  the  mortgage, 
cannot  be  maintained.  Whether  the  mort- 
gagee has  paid  the  tax  or  not  is  Immaterial. 
The  constitution  does  not  Umit  tbe  penalty 
to  an  attempt  by  him  to  enforce  the  pay- 
ment of  the  mortgage  tax,  but  affixes  It  to 
the  contract  Itself.  Its  object  is  to  prevent 
tbe  making  of  such  an  agreement,  and  not 
merely  to  prevent  Its  enforcement  Hence, 
It  strikes  at  tbe  agreement  Itself,  by  pro- 
viding that  if  made  it  shall  be  void,  not  only 
as  to  the  tax  agreed  to  be*  paid,  bat  also  aa 
to  any  interest  specified  theroin. 

The  court  below  Is  directed  to  modify  the 
Judgment  by  dednetli^  therefrom  the  amount 
aUowed  tot  Intorest  upon  the  principal  sum 
for  which  the  mortgags  to  Mrs.  Upton  was 
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cnciited,  mad  u  to  vodmed  th*  indgmflnt 
wlU  stand  afflnned. 

Wa  ooncur:  GABOUTTSi;  7.t  ,TAN 
FLSUBT,  J. 


(in  Oal.  170 

RYAN  T.  Al/rSCHtXU   (Nol  1B,892l)> 
(Sivreitte  Oooit  of  CallfoniU.   Jane  2S,  18M.) 
AuaUHBXTB  van  Stbbet  Ihpbotbhsktb— Va- 

LIDITT. 

Lawi  lBS5,p.li7,(7.«ubd.l,proTidesthmt 
the  expense  of  street  work  "iball  be  assessei] 
QpoD  the  lots  and  lands  frootiof  tbereon,  ex- 
cept as  bereioafter  specificallj  provided."  Sub- 
divtaloD  8  provides  that,  where  any  work  men- 
ttoned  in  sectloti  2  (sewers,  manholes,  cesspools, 
culverts,  cross  walks,  crossings,  cnrbing,  zraHf 
ins  curbing,  piling,  and  capping  excepted)  is 
done  on  one  side  of  the  center  Tine  of  streets, 
die  lota  fronting  on  that  side  only  shall  be  as- 
sessed to  cover  the  expenses  of  tht  work. 
EM  that,  where  an  assessment  indaded  char^ 
ges  for  macadamising  as  well  as  grading  and 
oorbing,  the  imposition  of  the  whole  expense 
of  craaing  and  curbing  on  a  lot  on  one  side 
ai  tna  street  renders  the  whole  assessment  void, 
not  oobr  as  to  the  grading  and  cnrUng*  but  also 
as  to  the  macadanflglay. 

Department  1.  Appeal  from  mip«1or 
oonrt,  city  and  connl?  of  San  Francisco; 
Walter  H.  Levy,  Judge. 

Action  by  James  Byan  against  Lndwlg 
AltBchtd  to  recover  for  tmproTln;  a  street 
bi  front  of  defendant's  lot  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial,  defoidant  appeals.  Reraraed. 

Sullivan  &  SnlUvan,  for  ivP^lluit.  J.  O. 
Bates,  for  respondent 

PBB  CURIAM.  On  the  Utta  day  of  June, 
1888.  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  made  and  passed  a 
resolution  of  Intention  declaring  their  Inten- 
tion to  order  "redwood  curbs,  pl&nk  side- 
walks, and  rock  gutters  to  be  liUd  on  the 
southerly  side  of  Post  street  commencing  at 
the  southwesterly  comer  of  Broderlck  and 
Poat  streets,  for  a  distance  of  276  feet;  and 
that  the  southerly  one-half  of  the  roadway 
opposite  to  the  abore-described  portion  of 
Post  street  be  regraded  and  remacadam- 
Ised."  In  regular  course  of  the  procedure 
tbus  Inaugurated,  the  board  wdered  the 
work  to  be  done  February  11,  1888,  and 
March  18,  1889.  awarded  to  plaintiff  a  con- 
tract for  the  work.  Plaintiff  duly  entered 
Into  a  contract  with  the  street  superintend- 
ent and  proceeded  to  do  the  work,  and  on 
May  8, 1889,  the  assessment  upon  which  this 
suit  Is  brought  was  made  and  assigned  to 
him.  The  specifications  stated:  "That  por- 
tion of  Post  street  is  to  be  graded  by  the  re- 
moval of  all  loose  sand  or  earth  until  the  old 
macadam  shall  have  been  reached,  or  to  a 
deptli  of  not  less  than  twelve  (12)  inches  at 
the  center  or  crown  of  the  street  should  the 
original  macadam  be  entirely  gone."  Platn- 
tUTs  bid  was  for  macadamizlDg  (Including 
regradlBg),  per  square  Coot,  6%  cents;  for 

aBcbearlng  denied^ 


tfdswalks,  per  front  foot,  |LSO;  for  eBta. 
ttneal  foot,  3B  cents,— which  shows  that  tbs 
grading  was  charged  for  In  the  disrgs  for 
nwH^amiKiTiy,   The  asseflsmeut  was: 

6,828  square  feet  macadam^  at  ¥0.06% 

j>er  foot   9806  86 

270   lineal   feet  redwood   curbs,  at 

$0.26  per  foot   68  78 

275  front  feet  plank  sidewalk,  at  $1.20 

per  foot   830  00 

Printing    04  20 

Engineering    29  09 

$828  31 

The  diagram  shows  one  lot  assessed,  to 
wit  defradant's  lot  on  the  south  side  of  the 
street  276  feet  frontage.  It  Is  contended 
that  the  assessment  is  void;  that  It  charges 
defuidant  with  the  entire  cost  of  grading 
and  curbing,  while  the  law  required  that  the 
expense  of  this  work  should  be  assessed  up- 
on the  tots  fronting  upon  the  work  on  both 
sides  of  the  street  Subdlrlston  1,  |  7,  of 
the  Yrooman  act  (St  1886,  p.  147)  provides 
that  the  expense  of  street  work  "shall  be  as- 
sessed nprai  the  lou  and  lands  fronting 
th^eon,  except  as  hereinafter  spedflcally 
provided. "  Subdivision  8  of  that  section 
reads  as  follows:  "Where  any  work  men- 
tioned In  section  2  of  this  act  (sewers,  man- 
holes, cesspools,  culTerts,  cross  walks,  cross- 
ings, curbing,  grading  curbing,  piling  and 
capping  excepted)  is  done  on  one  side  of  the 
centOT  line  of  said  streets,  lanes,  alleys, 
places  or  courts,  the  lots  or  portiona  of  the 
lots  fronting  on  that  side  only  shall  be  as- 
sessed to  cover  the  expenses  of  said  work, 
according  to  the  proTlalons  of  this  section." 
Whether  oth«  parts  of  the  street  within 
this  block  had  been  graded,  macadamized, 
curbed,  or  otherwise  constructed  the  record 
does  not  disclose.  It  is  dlfBcult  to  discover 
any  reason  tar  putting  curbing  or  grading  in 
the  list  of  exceptions  in  subdivision  8,  and 
this  was  changed  by  the  amendment  to  the 
act  made  In  1889.  The  proceedings  here  had 
been  commenced  and  bad  proceeded  up  to 
the  reception  of  plaintiff's  bid  before  that 
act  was  passed.  In  that  act  It  was  express- 
ly provided  '*that  any  work  or  proceedings 
commenced  und^  the  act  of  which  this  is 
amendatory  shall  in  no  wise  be  affected 
thereby,  but  shall  in  all  respects  be  flnlshed 
and  completed  thereunder,  and  this  act  shall 
In  no  wise  affect  such  work  or  proceedings." 
The  effect  of  a  street  assessment  is  to  put 
a  burden  upon  a  property  bolder  against  his 
wilL  No  such  liw  can  be  put  upon  his  prop- 
erty save  by  a  substantial  compliance  with 
all  the  provisions  of  the  statute,  and  In  no 
way  can  a  btu-den  be  put  upon  him  against 
the  provisions  of  thfr  statute.  We  may  not 
be  able  to  comprehend  the  reason  for  this 
excepti<m  as  to  curbing  and  grading,  but  the 
language  is  not  ambiguous,  and  the  legls* 
lative  power  is  not  in  this  court  So  f ar  aa 
the  act  of  grading  and  curbing  Is  eoncemed, 
the  assessment  Is  UlegaL  Does  It  render  the 
whole  assessment  void?  The  following  cases 
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•Mm  to  bold  that  It  has  that  effect:  Dyer 
T.  Chase,  62  CaL  440;  Schlrmer  t.  Hoyt  M 
Oal.  280:  DoDneUr  r.  Howard,  60  Oal.  291. 

Bespandent  otrntenda  that  appeUant'a  only 
reme^  waa  to  appeal  to  the  t>oard  d  super- 
yigors,  and  have  a  new  assessment  made. 
The  same  point  was  made  in  Donndly  T. 
Howard,  supra,  and  expressly  orermled.  In 
tsictt  each  ot  the  above  cases  Is  an.  authority 
for  appelant  upon  this  question,  as  Is  also 
the  case  of  I>orIand  ▼.  Bergson,  78  CaL  637, 
21  Pae.  637.    See,  also.  Dyer  t.  Harrison,  63 
CaL  447;  Digging  T.  Brown,  76  CaL  818,  18 
Pac.  37S.  The  last  two  cases  are  utterly  In- 
oonststeat   with    respondent's  contention. 
ErldMitly,  however.  If  he  bad  appealed,  and 
the  board  bad  refused  relief,  their  conclusion 
could  not  be  flnftl,  forneltbar  as  an  appellate 
ttoard  nor  othmrlse  can  It  transcend  its  pow- 
er in  making  contracts  to  become  a  charge 
upon  private  property.   If  the  assessment  In- 
clndes  expenses  which,  under  any  elrcum- 
staiu»a,  might  hare  been  a  charge  v^ao.  the 
property  assessed,  and  the  alleged  error  la  to 
be  determined  by  matteiB  outiride  oC  the  a*- 
Mssment  Its^f,  It  has  been  hdd  the 
owno-  most  first  seek  Its  correction  by  an  ap- 
peaL   McZ>(Hiald  v.  Omlfl,  90  CaL  S86,  84 
Pac,  71.  If,  however,  the  assessment  is  void 
vjffm  Its  ttOM,  it  does  not  c(»istltut»  an  ap* 
parent  l\ea  i^on  the  property;  and,  as  Its  bi- 
valldlty  la  always  ^parent,  the  ownor  is  not 
"aggrieved,"  and  is  not  required  to  seek  its 
Gwrection  by  an  appeal,  but  m^  defend  iqi- 
<m  this  Inherent  Invalidity,  whenever  an  at- 
tempt la  made  to  enforce  It,  or  any  is 
asserted  by  virtue  of  its  exlateuoe.   An  as- 
sessment Is  v<^  upm  its  face  if  It  purports 
to  be  for  work  which  Is  not  Included  in  llie 
contract  nptm  whloh  it  Is  made,  or  which  has 
not  bran  authorized  in  the  resohitioa  of  in* 
tentiw  Connelly  v.  Howard,  60  CaL  201; 
Partridge  v.  Lucas,  00  CaL  510, 83  Paa  1062), 
cr  U  it  appeara  trom  tin  diagram  attaclMl 
thereto  to  be  upon  lands  which,  the  statute 
does  not  make  chargeable  with  ttie  expense 
of  the  work  (Parker  t.  Reay;  76  CaL  103,  18 
Pao.  m).  or  vMdi  Ue  outside  of  the  dtatrlet 
to  be  asiessed  (Schnmaker  v.  Toberman,  60 
QaL  608).   The  asBflssmrait  te  to  be  regacded 
as  an  entirety,  and  is  equally  void  If  it  ap- 
pears upon  its  face  that  a  pwtton  or  the 
whole  of  it  Is  for  the  expense  of  work  whldi 
is  not  legally  ohargeoble  upon  the  property 
assessed  (Partildge  v.  Lucas,  supra),  or  that 
the  statute  required  a  portitai  of  the  exj^&iat 
Incurred  to  be  aeaesed  upon  other  proper^ 
(Dlggins  V.  Brown>.  It  appears  upon  the  face 
of  the  present  assessment  that  the  lot  of  the 
defendant  Is  dkasged  with  a  portion  of  the  ac- 
poiae  for  the  work  done  that  the  statute  de< 
etores  must  be  assessed  upon  .othv  kits,  and 
which  cannot,  under  any  ^dreumstanoos,  be 
Imposed  upon  the  lot  of  tiie  defendant  It 
mmt,  therefore,  be  regarded  as  invalid  for 
any  puryossk  The  Judgment  and  order  are 
revennd. 


ZINTEE  et  sL  T.  8TIMS0N  HILL  CO. 
(Supreme  Court  of  WashlDgton.    Joly  XU 
1804.) 

VtOB  PMMOirAIf— OOMTHIBPTOHT  KxOLlOaNOa. 

LA  pwson  who  has  charge  vt  a  mlH 
yard,  whose  duty  it  is  to  superiatead  the  pU- 
itig  of  lamber  therein,  and  under  wbose  orders 
are  the  workmen  engaged  in  the  piling,  and  who 
does  none  of  it  himself,  is  a  vice  principal, 
thoagb,  in  hiring  and  discliarging  workmen,  be 
teports  to  the  general  superintendent,  and  ob* 
tains  Us  sanction  therefor,  and  occasionally  ren- 
ders services  as  tallyman  in  mensnriDg  lumber. 

2.  A  workman  in  a  lumber  yard  Is  not 

Eilty  of  contributory  negligence  In  not  examin- 
S  a  lumber  pile  to  see  if  it  Is  properly  con- 
structed, so  that  he  may  safdy  wmk  around  it 
Hoyt,  J.,  dissenting. 

Appeal  from  svpolor  court;  King  eOunty; 
Kchard  Osbom,  7ndg& 

Action  by  Frandsca  SQntek  and  others 
against  the  8tim8on  Mill  Company  for  the 
death  of  Alexander  Ztutek  while  in  defend- 
ant's employ.  Judgment  for  plaintiffs.  De- 
fendant appeals.  Affirmed. 

For  former  reports,  see  S2  Pac.  007,  and 
8S  Pac.  1066. 

Charles  W.  Seymonr,  tor  appeUaat  laaao 

D.  McCutdieon,  for  respondoita. 

SCOTT,  J.  Upon  a  former  trial  of  this  ac- 
tion a  judgment  of  nonsuit  was  rendered  by 
the  superior  court  from  which  the  plaintiffs 
appealed.  The  Judgment  waa  revised  (6 
Wash.  178.  32  Pac.  007,  and  33  Pac  VOS^ 
and  upon  the  second  trial  plaintiffs  recov- 
ered, and  the  defendant  appeals.  This  ap- 
peal Is-  based  up<»i  three  grounds:  (1)  Tlie 
proof  is  insufficient  to  charge  the  defendant 
with  any  negligence;  ^)  the  proof  shows 
conclusive  that  the  deceased  was  guilty  of 
eontxibntory  negllgenee;  and  (8)  any  aegU- 
goioe  beyond  that  of  the  decnsed  was  the 
negllgenoe  of  a  feHow  servant 

As  to  tiM  last  point  tiie  facts  dev€toped  at 
the  second  trial  are  not  siffldent  to  mate- 
rially alter  the  situation,  or  take  it  outside 
the  formw  itillng.  The  flacts  developed  at 
the  torma  trial  are  qoailfled,  according  to 
the  tBatimony  of  defwidaat,  to  extent 
that  In  biring  and  disdiarging  woAmen, 
Nelson  reported  to  Doftnan,  the  genecal  so- 
perinferadent  and  obtained  Ms  sanction  there- 
for. It  also  appews  that  Ndson  ooeartonaOy 
performed  some  services  as  tallyman  m 
measuring  lumber,  but  otherwise  the  facts 
are  the  same.  He  was  an  assistant  superin- 
tend cut  having  charge  of  the  yard,  and  It 
was  his  duty,  according  to  hts  own  teattme* 
ny,  to  sopetiittend  and  look  after  the  tsSOos 
of  lumber;  and  the  workmen  oigaged  there- 
in were  imA»  Us  orders,  and  mbject  to  Us 
control,  and  he  performed  no  such  swlcen 
talmadf. 

As  to  the  first  ground  alleged,  there  was 
evidenoe  of  the  negUgeooe  of  the  defendant 
There  was  testimony  to  sliow  tliat  lumber, 
properly  piled,  should  stend  by  itself,  Inde- 
pendent of  other  piles;  that  this  particular 
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pUe  bad  been  conrtnietea  between  two  otbtr 
pDas,  and  tbat  the  fotmdation  consisted  of 
narrow  Btrips  thrown  In  between  said  two 
piles,  without  aii7  cross-pieces;  Uiat  K  was 
bollt  np  gradnally  from  time  to  time,  and 
carried  In  this  condition  to  the  height  of  ser- 
oal  feet  (the  testimony  showing  a  rarlance 
of  from  S  to  7  feet);  that  then  cross-pieces 
were  placed  thereon,  and  the  pUe  thereafter 
waa  carried  np  in  tiie  r^nlar  manner  to  a 
height  of  from  12  to  17  feet,— to  gire  the  two 
extremes  mentioned  In  the  testimony.  The 
injury  was  caused  by  a  portion  of  the  lower 
part  of  the  pile,  which  had  been  constructed 
as  aforesaid,  crushing  ont  some  three  or  four 
feet  from  the  groimd,  whereby  the  upper 
portion  split  In  two,  and  fell  orer  upon  Zin- 
tek,  causing  his  death.  According  to  the  tes- 
timony of  plalntlfTg  witnesses,  the  founda- 
tion of  this  pile  was  improperly  and  negli- 
gently constructed,  and  It  was  an  unsafe  and 
insecure  foundation. 

We  fall  to  find  any  testimony  In  the  record 
npon  whl(^  a  charge  of  conMbutory  negli- 
gence can  be  based.  There  Is  no  testimony 
to  show  that  Zlntek  knew  the  character  of 
the  foondation  of  the  pile  In  question.  Two 
witnesses  testified  that  tbcy  saw  Zlntek  plac- 
ing lumber  upon  this  pUe^  but  It  was  at  a 
time  after  it  bad  t>cen  carried  up  to  the  ez- 
teat  of  some  10  feet  from  the  ground,  and 
whore  it  was  properly  constructed.  There  Is 
no  testimony  whatever  to  show  any  actual 
knowledge  upon  the  part  of  Zlntek  as  t;o  how 
the  foundation  of  the  pile  had  been  builL 
One  witness  testified  that  the  pile  of  lumber 
which  bad  been  placed  at  the  ends  of  the 
piles  in  qnestion— the  one  which  fell,  and  the 
one  which  Zlntek  and  MarzlUger  removed- 
had  been  placed  there  by  Zlntek  and  Mar- 
xUlger,  but  this  was  contradicted  by  MarzlU- 
ger. BTen  if  It  were  so,  it  ta  not  entirely 
certain  that  the  defective  condition  of  the 
foundation  of  this  pile  would  have  been  vis- 
ible from  the  end,  If  this  other  pile  had  not 
been  there,  or  that  It  was  visible  at  all  after 
Its  construction;  and,  even  If  the  defects 
were  visible,  there  la  nothing  to  show,  that 
ZIntek's  atteotloD  was  drawn  th^eto  In  any 
manner.  It  cannot  be  said  that  It  was  his 
duty  to  Inspect  every  pUe  of  lumbw  In  the 
yard,  and  see  that  it  was  safely  constructed, 
80  that  he  might  sof^^  work  around  the 
same  tn  case  he  should  be  ordered  to  do  so  by 
the  yard  boss.  While  appellant's  attorney 
contends  that  Zlntek  was  guilty  of  contribu^ 
lory  n^Ugenc^  he  points  to  no  phice  in  the 
record  whore  any  testimony  is  found  upon 
which  such  a  idiarge  can  be  based;  and,  aft> 
er  a  careful  inspection  of  the  record,  we  find 
none.  The  claim  that  Zlntek  knew  anything 
about  the  construction  of  this  pile  is  mere  as- 
sumption, not  sqstiUned  by  any  proof.  The 
most  tbat  can  be  said  is  that  he  migbt  hare 
known,  and  this  wonld  bo  bnt  an  inference. 
Atlet  4  careful  inspection  of  the  record,  we 
an  satisfied  tbat  there  is  not  sufficient  tesU- 
many  therein  qpoa  which  a  rvdlct  fov  the 


'  defendant,  based  upon  a  flndlnff  of  oontrlbn-  ■ 

tory  negligence  upon  the  part  of  the  deceas- 
ed, could  be  suatalned.  let  alone  the  question 
of  a  conflict  therein.  But  If  It  could  be  hdd, 
by  the  most  liberal  Intoidments,  that  tii»e 
was  any  proof  tending  to  show  this,  It  was 
at  least  a  disputed  question  of  fact,  which . 
has  been  setUed  by  the  finding  of  the  jury 
in  favor  of  the  plaintiff,  and  It  la  not  within 
oar  proTlnce  to  disturb  the  same^  Affirmed. 

DUmAB,  a  X,  and  ANDEBS,  ooncnr. 

HOTT,  J.  (dissenting).  In  my  opinion  It 
more  clearly  appeared  from  the  proofs  offered 
on  this  trial  tliat  the  plnlntifT  had  been  guilty 
of  contributory  neglif^ence  than  It  did  upon 
the  former  one,  and,  for  the  reasons  stated 
In  the  dissenting  opinion  when  this  case  was 
here  before,  it  must  follow  tbat  the  verdict 
and  judgment  cannot  be  sustained.  I  am, 
therefore,  compelled  to  dissent  ftom  the  opin- 
ion of  the  majorl^  affirming  the  judgment. 


(9  Wash.  120) 

MITOHEUi  T.  TACOMA  BAILWAT  &  MO- 
TOa  CO. 
(Buprtma  Oowt  of  Washinxton,  Jone 

im.) 

Btker  BaILWATS  —  AOQIDBSTa  AV  CaOBUSOB  — 
NB0J.IOBX0S  AVO  COHTRIBOTOaT  Ns0I,iaENOB  — 
QdsbtIOX  rOB  JUBT— iKSTBUOnOKB  —  BSHiBKS 

or  CooitssL. 

1.  In  an  action  for  p«wmal  injuries  sos- 
tainod  by  an  eight  year  old  child  by  being  ran 
over  by  a  cable  ear  while  ploylag  on  the  track, 
there  was  some  evidence  that  the  ^ripman  did 
not  keep  a  proper  lookont  in  front,  and  that  he 
migbt  nave  stopped  the  car,  if  th«  brakes 
Were  in  proper  condition,  sooner  than  he  did. 
Held,  tbat  the  questions  of  negligence  and  con- 
tributory negligence  were  for  the  jury. 

2.  Where  plaintiff  herself  testiged  that  the 
was  triayinff  tag,  and  ran  out  to  tiie  track  and 
stopped  to  look  for  her  playmate  Just  b«fore  the 
ftccideat,  and  the  conductor  testified  that  plain- 
tifT,  uUezpectedly  to  him.  Jumped  In  front  of 
the  car,  a  charge  that  all  persons  have  a  right 
to  be  on  and  pau  along  the  streeti,  and  that 
one  is  not  a  trespasser  because  be  happens  to 
be  on  the  line  or  track  of  a  street  car,  was  im- 
propet. 

3.  The  court  ehansd  that,  in  dctenninbg 
whether  nlaititiS  or  de^dant  was  guilty  of  neg- 
lifreace,  the  jury  should  consider  the  age  and  In- 
telligence of  plaintiff,  and  that  the  degree  of 
caution  required  ia  to  be  determlaed  by  the 
maturity  of  the  child.  HOd,  that  the  instruction 
was  faulty,  because  It  was  not  alone  nocesstUT 
for  the  Jd^  to  ascertain  the  capacity  of  plain- 
tiff to  observe  and  avoid  danger,  but  was 
equally  necessary  to  know  whether  or  not  she 
made  such  use  of  that  caittdty  as  the  law  re- 
quired. 

4.  A  charge  clearly  deflning  the  duties  Im- 
posed hf  the  law  on  street-railway  companies, 
but  nowhere  stating  that  there  was  any  duty 
whatever  restiug  on  plaintiff,  is  erroneous^ 

5.  An  instruction  that  defendant  owed  plain- 
tiff no  other  duty  than  to  warn  her  to  keep  off 
tile  track,  by  ehoutiug  to  her  immediately  before 
tfu  got  upon  the  track  and  was  struck  by  the 
car,  waa  properly  refused. 

6.  ThoHBh  there  waa  no  positive  evidence 
that  the  brakes  or  grip  on  the  car  which  struck 
the  child  were  out  of  repair,  the  mere  circum- 
stance that  the  cor  tan  on  tmnsifal  distance  be 
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Ion  It  wu  stopped  was  some  evidence  thereof. 

T.  The  mere  fact  that  jdaintlff  knew  some- 
Hdng  of  the  street  care,  end  that  defeodaat'e 
ears  were  freqaentlr  pasainff  down  the  street 
on  which  ahe  was  injnnd,  is  tnanfficient  to  war- 
rant a  charge  that  ahe  was  gniltjr  of  eontribn- 
toiT  negligence  if  she  attempted  to  cross  the 
street  without  looking  to  see  whethor  there  was 
a  car  approaching. 

8.  It  is  not  negllKenee  per  se  to  be  upon  a 
railroad  track  at  a  place  other  than  that  where 
pedestrians  nsually  croaa  a  street. 

9.  The  mere  fact  that  plaintiff  was  playing 
on  the  street  when  injured  does  not  necessarily 
deprive  her  of  a  recovery, 

10.  Where  the  gripman  was  subitoenaed  In  a 
distant  county,  and  refu!i«>d  to  attend,  it  was 
error  to  refuse  an  instruction  that  the  fact  that 
such  gripman  was  not  present,  and  did  not  tes- 
tify, could  not  be  considered. 

Appeal  from  superior  coTirt,  Pterce  coonty; 
John  C.  Stallcup.  Judge. 

Action  by  Edna  L.  Mitchell,  by  her  gnard- 
lan  ad  litem,  Emily  H.  Mitchell,  against  the 
Tacoma  Railway  &  Motor  Company,  to  re- 
cover for  personal  injuries.  From  a  Judg'- 
meat  for  plaintiff,  defoidant  appeals.  Re- 
versed. 

The  following  are  defendant's  reqnesta  for 
instructions  numbered  6,  9, 16. 17, 19,  20,  and 
21:  "If  you  should  find  that  Edna  MiteheU 
saw  the  car  approaching,  but  she  got  upon 
the  track,  believing  she  had  sufficient  time 
to  cross  the  same  before  the  car  would  reach 
her,  the  accident  was  simply  the  result  of  an 
error  of  Judgment  on  her  part,  and  she  was 
guilty  of  contributory  negligence,  and  can< 
not  recover."  "If  you  find  that  the  gripman 
was  sitting  down  while  the  girl  was  crossing 
Tacoma  avenue,  you  are  instructed  that  this 
was  no  evidence  of  negligence  on  the  part 
of  defendant.  If  you  should  find  that  the 
gripman  was  sitting  down  after  the  car  had 
crossed  Tacoma  avenue  and  had  started 
down  Thirteenth  street,  below  the  crossing 
on  Tacoma  avenue,  no  recovery  could  be  bad 
against  the  defendant,  even  though  yoa 
should  further  find  that  the  girl  Edna  Mitch- 
ell,  while  at  play  or  sport  below  the  cross- 
Ini:  on  Tacoma  avenue,  got  upon  the  track 
In  front  of  the  car,  and  was  immediately 
afterwards  stmck  by  the  moving  car,  and 
was  Injured."  **If  the  jury  finds  from  the 
evidence  that  the  aeddoit  occurred  on  Thir> 
teentb  street,  below  the  eroeslng  between 
Tacoma  avenue  and  Thlrteentb  street,  and 
that  the  girl  Bdna  Hltcbell  was  first  stmdc 
by  tiie  car  below  the  usual  place  of  crossing 
for  pedestrians  between  Tacoma  avenue  and 
Thlrteoitb  street,  and  at  a  place  where  pe- 
destriaiiB  do  not  usually  cross  the  street,  and 
at  a  place  where  tbere  is  no  cross  walk, 
plaintiff  cannot  recover,  she  being  guilty  of 
contributory  negligence  tn  being  upon  the 
track  at  such  point."  "If  yoa  find  that  the 
girl  Bdna  Mitchell  was  using  a  part  of  the 
street  for  sixwt  or  play,  and  while  so  using 
llie  street  got  upon  the  track  of  the  defend- 
ant  company.  In  front  of  a  moving  car,  plain- 
tiff cannot  recover."  "There  Is  no  evidence 
In  this  case  in  any  way  tending  to  show  that 
tba  brakes  and  grip,  or  eltber  (tf  tbem,  upoa 


the  car  which  struck  Edna  Mitchell,  were, 
at  the  time,  out  of  repair,  and  yon  cannot 
find  any  negligmce  of  the  defendant  on  the 
ground  that  the  brakes  w  grip,  or  either  of 
them,  were  out  of  repair,  and  were  not  in 
good  conditi<m."  'TThere  is  no  evidence  In 
this  case  tending  to  show  tiiat  the  defendant 
negligently  or  carelessly  omitted  Its  duty  to 
have  the  car  which  struck  Edna  Mitchell  so 
constructed  and  equipped  that  It  could  be 
stopped.  In  case  of  an  accident,  within  rea- 
sonable time;  and,  In  ascertaining  wbethet 
the  defendant  was  guilty  of  negligence,  you 
are  Instructed  that  you  cannot  oon^der  the 
question  as  to  whether  tbe  car  was  propo-ly 
constructed  or  equipped,  or  so  constructed 
or  equipped  that  It  could  be  stopped  within 
a  shorter  distance  than  that  In  wbicb  tt  wsk 
stopped."  "You  are  also  Instructed  that  you 
cannot  find  any  negligence  agiUnst  this  de- 
fendant for  any  act  occurring  after  the  girl 
vras  first  struck.  After  the  girl  Edna  Ultcii 
ell  was  struck  by  the  car,  the  nndlspute<t 
evldoice  shows  that  tbe  car  was  stopped  a?- 
soon  as  tt  could  be  done  1^  the  Eripman." 

Crowl^  &  Sullivan,  t<x  appellanL  Beu 
Sheeks  and  F.  O.  MertUl,  tat  respondent. 

ANDERS,  J.  On  April  27, 1892,  the  appcl 
lent  was  the  owner  of  a  cable-uor  line,  and 
was  operating  tbe  same,  on  certain  streets  lu 
the  city  of  Tacoma,  one  of  which  was  Thlr- 
teentb street  It  appears  that  Thirteentli 
street  crosses  Tacoma  avenue  on  a  level,  but 
from  the  eastern  iride  of  the  avenue  it  sud- 
denly descends,  causing  a  ste^  grade  uiMnk 
the  line  of  the  railway  at  that  place.  Ob 
the  day  above  mentioned,  the  respondent,  a 
girl  of  the  age  of  eight  years  and  fov 
months,  while  on  Thirteenth  street,  at  or  be- 
low the  crossing  on  Tacoma  avenue,  wen 
struck,  knocked  down,  and  shoved  along  tlie 
track  for  some  distance  by  one  of  appd* 
lant's  cars  which  was  passing  eastward  down 
Thirteenth  street,  and  thereby  severely  In 
Jured.  Subsequently  this  action  was  Insti- 
tuted to  recover  damages  tar  the  Injuriefl 
thus  received,  and  which  tbe  pUdntiff  claimed 
were  caused  by  tbe  negligence  of  the  de- 
fendant Tbe  alleged  negllgeaoe  Is  set  fortb 
in  the  complaint  as  follows:  Ttat  on  tbe 
27th  day  of  April,  A.  D.  1802,  the  plaintiff 
was  traveling  on  said  Thlrteentb  street 
whm  tb»  said  street  and  the  said  cable  line 
crossed  Tacoma  avKiue,  and,  while  pbUntiff 
was  on  said  street,  the  defendant  carelessly 
and  negligently  caused  one  of  Itt  cable  cars 
to  pass  rapidly  over  Its  said  track  along  said 
street,  and  negll^'ently  and  carelessly  omitted 
Its  duty,  while  passing  said  cr<»slng.  to  give 
any  signal  by  ringing  tbe  bell,  or  to  keep 
watch  for  persons  on  tbe  street,  and  negli- 
gently and  cardessly  omitted  its  duty  to  have 
Its  said  car  so  constructed,  equipped,  con- 
trolled, and  managed  that  It  could  be  stopped. 
In  case  of  a  possible  accident  within  a  rea- 
sonable distance;  tluit  In  consequence  tfiere> 
of,  the  car  struck  the  said  plaintiff,  and 
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knocKed  her  down,  and  dragged  her  almg 
Its  track  for  a  dlBtanoe  of  68  feet  before  tbe 
said  car  was  or  could  be  stopped,  wbweby 
^alntlff's  head  and  face  were  braised,  Ufc> 
Jured,  permanently  dlsflgnred,  and  other  serl- 
one  Injuries  Inflicted  on  her  body.  These 
aTermeota  of  tbe  comi^alnt  were  dmled  In 
tbe  answer  of  tbe  defendant,  and  the  defend* 
ant  afflnnatlTely  allcced.  tba.t  on  said  date  the 
plaintiff  carelessly  and  negligently,  at  a  point 
on  said  Thirteenth  street  where  tbe  same  Is 
T&ry  steep,  and  tbe  grade  heavy,  ran  in  front 
of  tbe  cable  ear  of  defradant  then  b^ng 
operated  up(ai  Ita  said  line  of  street  railway, 
and  was  struck  by  said  car,  without  any 
Canlt  or  nesUgence  on  tbe  part  of  the  defend- 
ant or  iti  serrants,  agents,  and  employe^ 
and  that  defendant  did  not  and  oonld  not  see 
plaintiff  In  time  to  stop  said  cable  car  on  said 
grade  and  prevent  the  same  from  striking 
her;  and  arerred  that  the  plaintiff,  Edna  I*. 
MltchcU,  darted  onto  said  track  In  front  of 
said  car  sudden^,  and  while  it  was  so  close 
to  bw^-and  while  tbe  car  was  In  motion— that 
tin  same  ooold  not  be  stopped  in  time  to 
avoid  striking  her.  It  was  further  alleged 
In  the  answer  that  the  Injuries  complained 
of  were  ooca^ned  sol^  by  reason  of  the 
carelessness  and  negUgenoe  of  tbe  plaintiff, 
and  the  carelessness  and  negligence  of  her 
parents  and  guardians  In  allowtng  her  to 
play  on  said  street,  and  without  any  faidt^ 
negligence  or  wuit  of  care  on  the  part  of  the 
defendant 

A  trial  was  had  upon  the  Issues  thus  formed 
by  the  pleadings,  and  a  verdict  was  returned 
1^  tbe  jury  in  favwr  of  tbe  plaintiff.  A  mo> 
tton  fW  a  new  trial  was  duly  filed  by  tt«  de- 
ftedant,  and  dented  by  tbe  court,  whereupon 
Judgment  was  entered  upon  the  vadlct 
against  the  defendant  for  the  sum  of  $12,000. 
At  the  close  of  tbe  testimony,  oounsd  for 
the  defendant  requested  the  court  to  Instruct 
tbe  jury  to  return  a  verdict  for  tbe  defend- 
snt,  wbidi  request  the  court  refused,  and  this 
rulliv  of  the  court  Is  assigned  as  emv.  It 
was  a  disputed  question  at  the  trial  whether, 
when  the  plaintiff  was  struck  by  defendant's 
car.  she  was  on  the  cross  walk  on  Tacoma 
avenue,  or  on  Thirteenth  street  below  the 
croBslng  provided  for  pedestrians.  Some  of 
tbe  witnesses  thought  the  accident  occurred 
at  tbe  former  place,  while  others  were 
equally  positive  that  It  happened  at  the  lat- 
ter. But  there  Is  no  dispute  that  the  re- 
sp<Mident,  when  struck,  was  standing  on  or 
near  tbe  car  track,  and  was  knocked  down  In 
fr<mt  of  the  cor,  and  that  a  portion  of  the  car 
passed  over  her  before  It  was  stopped.  Tlie 
testimony  discloses  that  the  car  first  struck 
the  respondent  either  upon  her  back  or  her 
side,  but  when  she  was  extricated  from  be- 
neath  the  car  It  was  discovered  that  her 
skull  was  fractured,  and  one  side  of  her  face 
very  seriously  mangled  and  torn,  and  that 
tfaero  was  a  pool  of  blood  upon  the  track 
about  seven  or  el^t  feet  above  where  she 
was  picked  up.   It  is,  therefore^  almost  oer- 


tsln  that  tbs  ivinelinl  injuries  received  • 
the  respondoit  w«e  not  inflicted  until  the 
car  had  moved  some  distance  after  first  strik- 
ing her.  According  to  tbe  testimony  of  the 
CMiductcv,  tbe  car  was  stopi>ed  M  feet  b^w 
the  crown  of  the  bill,  or  lower  side  of  Ta^ 
coma  avenue,  and  28  feet  from  the  point 
when  It  first  came  in  omtact  with  the  re- 
spondent. And  Harvey  Johnson,  one  of  the 
respondent's  witnesses,  who  was  on  the  side- 
walk <Mi  Olilrteaith  street  just  below  the 
avenue,  and  who  started  down  the  hill  at  the 
same  time  the  car  did,  says  be  saw  the  oc- 
carrence,  and  tbat  the  girt  was  struck  by 
the  car  (Mn  Thirteenth  street,  about  25  or  30 
feet  below  tbe  crossing.  On  the  other  hand, 
the  reepmdmt  datms  that  she  wss  on  tbe 
crossing  on  Tacoma  avenue  when  she  was 
struck,  and  in  this  she  Is  cwxoborated  by  two 
other  witnesses,  who  saw  tiie  colll^n,  but 
were  at  the  time  a  consldcnble  distance  from 
where  It  occurred.  The  exact  place  of  the 
accident  however.  Is  mat^ial  only  in  so  far 
ss  It  may  affect  the  question  of  whether  or 
not  the  appdlant  was  ezwctslng  due  care 
and  caution  at  tbe  time  It  happened.  Tbe 
care  required  of  those  operating  street  cars 
is  sodi  as  ordinarily  cantioas  and  prudent 
men  would  exercise  under  like  conditions  and 
circumstances,  and  Is  proportioned  to  the  dan- 
ger to  be  guarded  against,  and  the  fatal  con- 
sequences which  axe  likely  to  r«ult  if  it  is 
omitted.  And  hence  a  greater  degree  of  vigi- 
lance and  caution  is  oaeted  at  street  <xosb- 
ings,  and  places  known  to  be  frequented  by 
persons  generally,  and  especially  by  children, 
than  at  places  where  danger  of  injury  la  not 
BO  apparent  Now.  it  Is  contended,  on  be- 
half of  tbe  appellant  that  no  mattor  at 
which  of  tbe  two  places  described  by  the 
various  witnesses  the  accident  occurred,  the 
evidence  Is  wholly  insufficient  to  sustain  any 
of  the  allegations  of  negligence  contained)  in 
the  complaint  and  that  thawfor^  It  wu 
manifest  error  to  refuse  the  request  to  direct 
a  verdict  (or  tbe  defendant  But  after  a 
careful  consIda*atIon  of  all  of  the  testimony 
and  droumstances  In  tbe  case,  and  giving  the 
respondent  the  beneflt  of  all  just  Inferences 
that  mli^t  be  drawn  therefrom  in  her  favor, 
as  we  are  required  to  do  under  tbe  well-es- 
tablished rule  of  law  In  such  cases,  we  have 
concluded,  though  not  without  some  degree 
of  hesitation,  that  the  request  was  properly 
refused.  There  is  some  evidence  tending  to 
show  that  the  gripman,  at  and  Just  below  the 
crossing  of  tbe  avenue,  did  not  keep  such  a 
lookout  in  front  of  his  car  as  the  place  and 
circumstances  demanded,  and  that  he  might 
have  stopped  tbe  car,  if  the  brakes  were  In 
proper  condition,  sooner  than  he  did.  It  ap- 
pears that  he  did  not  see  the  respondent  until 
the  car  was  within  about  5  feet  from  her, 
though  one  of  the  witnesses  stated  that  she 
might  have  been  seen  for  a  distance  of  35 
feet  And  although  he  "hallooed,"  and  ap- 
plied the  brakes,  as  soon  as  he  discovered  the 
glri  near  the  track,  the  car  almostjnstantls 
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■troefc  Iwr,  ind  lOsrew  ber  tonrutA  on  tlie 
tndL  about  8  f«et,  and  after  waifli  ran  trom 
28  to  60  feet  before  it  was  atopped.  Whether, 
under  all  of  the  circnmstaaoes,  Indudin*  the 
fact  tbat  the  resptmdent  was  seen  by  the  coxk- 
ductoF  and  grlpman  playing  "tag"  with  an- 
other Uttle  girl,  and  running  back  and  forth 
to  and  from  the  car  track,  the  injury  might 
hare  been  averted  by  the  CEzaxUae  of  reaaon- 
able  diligence  and  watdifuiness  on  ttie  part 
of  the  appellanfa  employfia,  and  wheQier  the 
respondent  was  guilty  at  contributory  nc^ 
ilgenoe  in  pladng  hnself  in  dangerooB  prox- 
imity to  the  trade  wlthont  seeing  the  ap- 
proach of  flie  car,  were  qnestlons  whidi,  we 
think,  were  properly  submitted  to  the  con- 
aideratlon  of  the  Jury.  It  doea  not  appear 
from  the  evidence  that  ttun  was  any  mu- 
nicipal ordinance  requiring  the  ringing  of  a 
bell  at  street  croaalngs,  or  elsewhere,  by 
street-raflwiV  companies  in  the  city  of  Ta- 
coma,  bat  It  doea  not  necessarily  fc^ow  that 
under  no  clrcnmstances  the  omlaslon  to  do 
■0  wonid  constitute  n^llgence.  It  la  the 
dnty  of  those  baTlng  charge  of  atreet  cus 
to  give  warning  of  tbdr  approach  to  all  per- 
sons who  may  be  dangoously  near  the  cars, 
and  especially  those  who  may  not  be  aware 
of  their  presence,  whether  required  so  to  do 
by  ordinance  or  not,  and  a  failure  to  give 
such  warning  will  raider  the  compai^  liable 
for  Injuries  resulting  therefrom.  Eailott, 
Boads  ft  S.  p.  586. 

The  next  ground  urged  by  tlie  appelant  for 
the  reversal  of  the  judgment  is  that  tiie  court 
»red  in  giving  certain  InstmctloDB  to  the 
Jury  at  the  request  of  the  plalntitt.  The  fol- 
lowing are  those  especially  oomi^ined  of: 
"(1)  All  persona  have  a  right  to  be  on  and 
pasa  along  the  streets,  and  one  Is  not  a  tree- 
jmsstf  because  he  happens  to  be  on  the  line 
or  tracic  ot  a  street  car.**  "(S)  In  determining 
whether  the  plalntlflT  or  defendant  waa  guilty 
oC  net^lgeoce,  U  eltha  of  them  was,  you 
should  take  into  nmstderatlon  the  age  and  in- 
tcUlgence  of  the  plaintiff.  The  law  doea  not 
require  the  same  degree  of  caution  from  a 
i^hild  of  tender  years  as  would,  under  like  dr- 
cumstances,  be  required  of  an  adult;  but  the 
degree  of  caution  required  Is  to  be  deter- 
mined by  the  maturity  and  capacity  of  the 
child.  So  that  what  you  ml^t  consider,  un- 
der the  same  or  similar  drcomBtancea,  would 
be  negligence  on  the  part  of  a  grown  person, 
would  not  necessari^  be  so  considered  by 
yon  in  case  of  a  dilld  of  tender  years.  (4) 
If  you  find  that  the  contributory  negligence 
of  the  plaintiflF  did  not  cause  the  injury,  and 
yo3  come  to  consider  whethw  or  not  the  in- 
jury was  caused  by  the  negligence  of  the  de- 
fendant, you  should  take  into  consideration, 
not  oidy  the  age  and  capacity  of  the  child, 
but  also  the  nature  and  character  ot  the  line 
of  cars  the  defendant  was  operating,  as  being 
dangerous  or  otherwise  to  persons  on  the 
streets.  The  law  requires  those  operating 
dangerous  implements  to  exerdse  viRllance, 
car«,  and  caution,  and  espedolly  at  such 


Idacea  aa  are  known  lobe  frequented  by  par- 
sons  generally.  The  law  nqnirea  greater 
care  and  cautioo  towards  a  child  ut  tender 
years  than  it  does  toward*  an  adult;  so  that 
what  you  might  not  consider  negligmce  to- 
wards a  grown  person  you  might  consider 
ne^gence  towards  a  child  of  tender  yeaim." 
We  entertain  no  doubt  at  the  correctness  of 
the  proportions  of  law  contained  in  the  first 
ot  these  InstmctiMiB,  abstractly  considered, 
but  we  are,  nevertheless,  of  the  opinion  that 
the  instruction,  wlthont  ai^  qnallOcation  or 
any  explanation  of  the  relative  duties  of  the 
railway  company  and  ot  toe  i^alntifl,  was 
mUOeading;  and  may  have  been  highly  ^^u- 
dldal  to  the  defendant  It  waa  not  dalmed 
by  the  defendant  that  the  plaintiff  was  a  tres- 
passer nprai  Its  trai^  or  that  abe  had  not  a 
right  to  be  cm  and  pass  along  the  street,  hot 
it  was  claimed  that  she  waa  guilty  of  contrib- 
utory n^lgenoe  in  suddenly  running  In  trtmt 
of  the  car  while  it  was  in  motim,  and  ao  near 
to  it  that  it  ooidd  not  be  stepped  befbra  atrlk- 
ing  her.  The  testimony  of  the  plain  tiff  her- 
self showed  tbat  she  was  playing  "tag"  in 
the  street,  and  ran  out  to  the  track,  and 
slipped  to  look  tar  her  playmate  Just  prlw 
to  the  acddent;  and  there  was  also  other 
testimony  to  the  same  effect  And  the  con- 
ductw  of  the  ear  testified  tiiat  the  plaintiff, 
unexpectedly  to  him,  Jumped  in  frmt  of  the 
car  as  quh^  as  Ughtning.  But  no  Intmc- 
tions  were  given  to  the  Jury  aa  to  what  acta, 
if  any,  on  the  part  of  the  plaintiff,  would  cm- 
stitnto  contributory  ne^goice,  and  the  Jury 
might  well  have  inferred,  from  the  dear  and 
posltin  language  used  in  this  Instruction, 
that  the  plaintiff  would  not  be  guilty  of  neg^ 
llgraica  In  being  upon  the  trade  of  d^endaut's 
railway,  even  if  they  believed  that  dAe  volun- 
tarily 'jumped'*  immedlatdy  In  front  of  an 
approaching  car.  The  third  and  fourth  in- 
Btmctlong  are  alao  ftiulty,  not  especially  be- 
cause tiiey  do  not  state  tiie  law  o(»reotly  aa 
tar  as  they  go^  but  because  tbej  do  not  go 
far  enough  in  some  particulars.  They  are 
too  gen«-al  to  furnish  proper  guides  for  the 
Jury.  It  Is  undoubtedly  true  that  the  law 
does  not  require  the  same  degree  of  cantion 
from  a  child  of  tender  years  as  would,  undw 
like  drcnmstances,  be  required  of  an  adult 
and  that  the  degree  of  caution  required  la  to 
be  determined  by  the  maturity  and  capadtr 
of  the  clilld.  But  it  was  not  alone  neces- 
sary for  tiie  Jury  to  ascertain  the  capadty  of 
the  plaintiff  to  observe  and  avoid  danger.  It 
was  equally  necessary  to  know  whether  w 
not  she  made  such  use  of  that  capacity  as 
the  law  required,  and  the  instructions  fur 
nished  no  rule  by  which  tbat  fact  was  to  be 
determined.  The  plaintiff  was  bound  to  use 
the  care  and  caution  which,  under  the  dr- 
cumstances,  might  be  reasonably  expected  of 
one  of  her  age  and  capacity,  and  the  court 
should  have  ao  instructed  the  Jury.  Eswin 
V.  Railway  Co.,  90  &Io.  290^  9  S.  W.  077;  Barr 
V.  Kausaa  City,  105  Mo.  550,  10  S.  W.  4Sa 
While  the  duties  of  the  company  were  dearly 
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■sd  eiqjUdljy  set  fortb,  in  seneral  temu,  tn 
the  foortb  iDstructlOD,  and  tlte  Jury  were  told 
that  tlie  law  reqatrea  greater  care  and  cau- 
tion towards  B  child  of  tender  Tears  than  h: 
does  towards  an  adult,  and  that  whftt  misht 
not  be  considered  ik^lgence  towards  a  grown 
person  might  he  considered  n^Ugence  to- 
wards a  child  of  t^ider  years,  the  Jury  were 
given  no  criterion  by  which  to  determine 
whether  the  defmdant  exercised  proper  care 
and  caution  under  the  drcnmatances  of  this 
particular  case.  It  is  obvious  that  more 
care  would  be  required  from  persons  operat- 
ing street  cars  towards  a  child  of  the  age  of 
two  years,  who  might  be  on  or  near  the 
track,  than  would  be  required  towards  one  of 
the  age  of  eight  or  ten  years,  and  hence  the 
care  and  camion  required  towards  any  par- 
ticular child  Is  proportioned  to  Its  age,  and 
Its  apparent  want  of  capacity  to  take  care  of 
Itself.  If,  ther^ore,  the  defendant  was  guilty 
of  negllgeDoe,  It  was  not  merely  because  the 
law  imposed  i4>on  It  the  exercise  of  a  greater 
degree  of  care  towards  children  of  tender 
years  than  towards  adults,  but  because  It 
failed  to  discharge  Its  duty  towards  this  very 
child,  and  that  duty  was  to  exercise  ordhiary 
care,  vigilance,  and  caution  to  prevent  Injury 
to  her  by  its  cars,  taking  Into  consideration 
her  age  and  apparent  maturity  and  capacity. 
The  court  charged  the  Jury,  generally,  that 
If  the  plalnticr  was  guilty  of  contributory 
negligence  she  could  not  recover,  and  that 
and  the  first,  third,  and  fourth  Instructions 
were  the  only  ones  glvm  by  the  court  touch- 
ing the  negligence  of  either  party.  In  them 
the  duties  Imposed  by  the  law  upon  street- 
railway  companies  are  clearly  and  unequivo- 
cally Indicated,  but  the  charge  nowhere  sug- 
gests or  states  that  there  was  any  duty  what- 
ever resting  upon  the  plalntllf.  The  idaln- 
ttlTs  theory  of  the  case  was  thus  made  prom- 
inent before  the  Jury,  while  that  of  the  de- 
fendant was  measurably  concealed.  The 
question  of  the  contributory  negligence  of  the 
plaintiff  was  one  of  vital  Importance  on  the 
trial  of  this  case,  and  should  have  been  fully, 
fairly,  and  Intelltgently  submitted  to  the  jury. 
But  the  learned  counsel  for  the  respondent 
Insists  that  at  moat  the  Instmctions  given 
were  Incomplete,  merely,  and  did  not  amount 
to  a  positive  misdirection,  and  that  they 
therefore  afford  no  grounds  for  reversal,  for 
the  reason  that  the  court  was  not  requested 
to  make  them  more  spcclQc.  The  principle 
contended  for  la  a  sound  and  reasonable  one, 
and  has  often  been  justly  recognized  and  ap- 
plied by  the  courts,  generally,  however.  In 
cases  where  the  trial  Judge  did  not,  of  his 
own  motion,  Instruct  the  Jury  npr>n  every 
question  raised  by  the  evidence.  In  such 
ases  it  Is  the  duty  of  the  party  claiming  to 
bave  been  Injured  to  request  proper  supple- 
mentary Instructions.  But  In  this  case  we 
do  not  think  the  learned  counsel  for  the  re- 
cpoodent  Is  entitled  to  the  benefit  of  the  rule 
he  invokes.  Ete  asked  for  instructions  on 
tbB  whole         and  the  court  diarged  the 


Jury  as  requested,  and  hence  all  errors  therein 
are  Imputable  to  the  respondent,  rather  than 
to  the  appellant.  And,  besides,  the  errors  in- 
dicated wore  not  altogethw  imchallenged, 
and  cannot,  therefore,  be  attributed  to  mere 
over^gbt  Having  undertaken  to  present  the 
law  applicable  to  botb  aides  of  the  case,  ft 
was  the  respondent's  duty  to  do  so  as  fully 
and  Impartially  for  one  side  as  for  the  other, 
whi<^  as  we  have  seen,  was  not  done. 

Error  is  also  predicated  upon  the  refusal 
of  the  court  to  give  certain  Instructions  re- 
quested by  the  defendant  On  account  of 
the  great  nnmber  of  these  requests,  we  find 
It  Impracticable  to  set  them  all  out  bwe  in 
haec  verba,  and  therefore  content  ourselves 
with  a  somewhat  general  discussion  of  the 
points  raised  by  them.  The  first  request 
Was  for  a  verdlot,  and  has  been  disposed  of 
already.  The  third  instruction  was  to  the 
effect  that.  If  It  appeared  from  the  evidence 
that  the  tnjtuy  to  the  plalntlfT  may  bave  been 
the  result  of  either  mere  accident  or  of  neg- 
ligence on  the  part  of  the  defendant,  no  re- 
covery could  be  had,  as  In  snch  case  there 
would  not  be  a  preponderance  of  proof  show- 
ing negligence  on  the  part  of  the  company. 
We  tiiiuk  this  request  was  proper,  and 
should  have  beeu  given.  Negllgenoe  will  not 
be  presumed,  but  must  be  proved  as  alleged, 
and  Is  not  made  out  merely  by  showing  a 
state  of  facts  which  tends  equally  to  prove 
negligence  or  mere  accident.  The  fourth  re- 
quest was  properly  refused,  for  the  reason 
that  it  In  eCtect  told  the  Jury  that  the  defend- 
ant owed  the  plaintiff  no  other  duty  than  to 
warn  her  to  keep  off  the  track  by  shouting  to 
her  Immediately  before  she  got  upon  the 
track  and  was  struck  by  the  car.  The  ques- 
tioa  whether  the  defendant  was  in  the  exer- 
cise of  due  care  at  and  before  tbe  plaintiff 
was  struck  was  one  for  the  Jury  to  determine 
from  all  the  evidence.  Whether  cwtain  facts 
do  or  do  not  constitute  negligence  Is  gener- 
ally a  question  to  be  determined  by  the  Jury, 
and  not  by  the  court,  though  we  do  not  wish 
to  be  understood  as  saying  that  this  Is  a  uni- 
versal rule.  And  hence  many  of  the  re- 
quests which  asked  to  have  the  jury  directed 
that  certain  facts  would  be  no  evidence  of 
negligence  were  properly  refused.  Instruc- 
tions 6,  7,  8.  13, 14,  and  IS  were  of  this  char- 
acter. It  may  or  may  not  be  evidence  of 
negligence  not  to  ring  a  bell  at  a  particular 
time  or  place,  or  not  to  slacken  the  speed  of 
the  car,  or  not  to  anticipate  that  a  person 
would  attempt  to  cross  the  track  in  front  of 
a  moving  car;  but  these  were  all  questions 
for  the  Jury,  under  the  circumstances  of  this 
case.  It  Is  not  proper  to  charge  Juries  with 
respect  to  the  facts,  and  counsel  for  the  re- 
spondent contends,  and  not  wholly  without 
reason,  that  requests  19,  20,  and  21  were  ob- 
jectionable on  that  ground.  But,  however 
that  may  be,  we  think  it  would  have  been  er- 
ror to  have  given  them  precisely  as  tendered; 
for.  while  it  la  true  that  there  was  no  posi- 
tive teatlmonr  ehowlng  that  the  brakee  or 
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grip  upon  the  car  wblcb  strnck  tbe  respond- 
ent were  out  of  repair,  or  that  the  car  was  so 
constructed  and  equipped  that  It  could  not 
be  stopped,  in  case  of  an  accident,  within  a 
reasonable  distance,  yet  It  would  not  have 
been  strictly  correct  to  have  told  the  jury- 
that  there  was  no  evidence  at  all  tending  to 
establish  those  facts.  Tbe  mere  circum- 
stance that  the  cai'  ran  an  unusual  distance 
before  tt  was  stopped  was  some  evidence 
either  of  Improper  management,  or  that  it 
was  out  of  repair,  or  that  the  brakes  were  de- 
fective. 

It  Is  claimed  by  appellant  that.  Inasmuch 
as  the  evidence  discloses  that  the  platutlfF 
was  familiar  with  the  operation  of  street 
cars,  and  knew  that  the  cars  of  the  defend- 
ant were  frequently  passing  down  Thirteenth 
street,  she  was  guilty  of  contributory  negli- 
gence If  she  attempted  to  cross  the  street 
over  the  track  without  looking  to  see  wheth- 
er or  not  there  was  a  car  approaching,  and 
that  the  court  therefore  erred  in  not  giving 
the  Jury  the  tenth  instruction  asked  for  by 
defendant.  Ordinary  prudence  and  common 
sense  suggest  to  every  one  who  la  aware  of 
the  present  character  and  operation  of  street 
cars  that  It  is  dangerous  to  pass  immediate- 
ly in  front  of  them  while  In  motion,  and  one 
who  does  so,  without  looking  or  listening, 
when,  if  he  bad  looked  and  listened,  he  could 
have  discovered  the  car.  Is  presumptively 
guilty  of  negligence.  See  Booth,  St  Ry. 
Law,  8  312,  and  cases  cited.  But  the  request 
under  consideration,  although  based  upon 
this  doctrine,  was  rightly  refused,  for  the  rea- 
son that  it  was  for  the  Jury,  and  not  the 
court,  to  judge  what  the  knowledge  of  tlie 
plaintiff  was  as  to  the  character  and  move- 
ment of  the  cars.  We  perceive  no  valid  ob- 
jection to  the  ninth  instruction  requested  by 
the  defendant,  but  the  sixteenth  and  seven- 
teenth, as  well  as  the  sixth,  were  properly 
withheld  from  the  Jury.  It  was  not  negli- 
gence per  se  to  be  upon  the  railway  track  at 
a  place  other  than  that  where  pedestrians 
usually  crossed  the  street,  as  suggested  in 
the  seventeenth  request,  because  all  persons 
have  a  right  to  cn^  a  public  street  at  any 
place.  Nor  was  the  plaintiff  necessarily  de- 
prived of  a  recovery  because  she  waa  in- 
jured while  engaged  In  playing  on  the  street, 
as  was  Implied  In  the  sixth  request.  See 
Donaho  r.  Iron  Works,  75  Mo.  401;  McGulre 
T.  Spence,  91  N.  Y.  303. 

It  appears  that  Metcalf,  the  grlpman  who 
was  on  the  car  at  the  time  tbe  plaintiff  was 
Injured,  was  not  present  at  the  trial,  but  It  al- 
so appears  that  he  was  subponaod  in  a  distant 
county,  and  failed  and  refused  to  attend  the 
trial  and  testify  as  a  witness  for  the  defend- 
ant. In  their  argument  to  the  jury,  counsel 
for  the  plaintiff  commented  on  the  absence  of 
Metcalf.  and  asserted,  in  effect,  that  the  com- 
pany might  In  some  way  have  secured  his  at- 
tendance. If  It  believed  that  his  testimony 
would  be  favorable  to  tbe  defense.  The  de- 
fendant, by  Its  attom^s,  objected  to  the  re- 
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marks  of  plalntlfTs  connseL  whereupon  tbe 
court  directed  counsel  to  confine  himself  to  the 
testimony,  and  to  proceed  no  further  with  his 
argument  on  that  point.  At  the  close  of  the 
trial,  the  defendant  requested  the  court  to 
instruct  the  jury  that  "the  fact  that  Metcalf, 
the  grlpman  who  was  on  the  car  at  the  time 
Edna  Mitchell  was  iujured,  was  not  present 
and  did  not  testify  as  a  witness  in  the  trial 
of  this  action,  cannot  be  considered  by  you 
as  a  circumstance  either  favorable  or  unfa- 
vorable to  the  plaintiff  or  to  the  defendant" 
The  court  refused  to  so  charge  the  jury,  and 
the  defendant  excepted.  We  are  of  the  opin- 
ion that  under  the  drcumstaoces  mentioned, 
the  Instruction  should  have  been  given.  It 
may  be  stated,  as  a  general  rule,  that  coun- 
sel has  a  right  to  comment  on  the  fact  that  a 
person  who  has  been  shown  to  be  an  im- 
portant witness  for  the  adverse  party,  and 
within  reach,  was  not  called  on  his  behalf. 
Gavlgan  v.  Scott,  51  Mich.  373,  16  N.  W.  7C&: 
Gray  V.  Burke,  19  Tex.  228.  But  this  rule  is 
not  applicable  in  a  case  like  this,  where  the 
adverse  party  employed  the  usual  means  to 
procure  the  attendance  of  the  witness,  and 
failed.  If  the  defendant  had  not  In  any 
way,  endeavored  to  secure  the  testimony  of 
this  witness,  the  omission  would  have  been  a 
circumstance  for  the  consideration  of  the 
Jurj'.  Reynolds  v.  Sweetser,  15  Gray,  78. 
The  only  available  witness,  the  conductor, 
was  called,  and  testified  for  the  defendant, 
and,  even  if  the  defendant  had  made  no  ef- 
fort to  secure  the  testimony  of  the  grlpmau, 
it  would  not  have  authorized  the  jury  to  In- 
fer that  his  testimony  would  be  prejudicial. 
Bleecker  v.  Johnston,  69  N.  Y.  309.  We 
think  the  instruction  tendered  was  entirely 
fair  to  both  parties,  and,  for  the  reasons  In- 
dicated, should  not  have  been  refused. 

Inasmuch  as  there  must  be  a  new  trial  of 
this  action,  we  do  not  deem  it  proper  to  ex- 
press any  opinion  upon  the  further  point 
made  by  the  appellant,  that  the  verdict  was 
excessive,  and  we  will  leave  that  question  to 
the  unbiased  Judgment  of  the  Jury.  W'e  set- 
no  prejudicial  error  la  the  ruling  of  the  court 
upon  the  objections  to  the  introduction  of 
testimony  on  behalf  of  the  plniDtlfT.  The 
judgment  is  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

STILES  and  HOYT,  JJ.,  concur. 


BROWN  et  al.  v.  PARSONS. 
(Supreme  Ooort  of  tttah.  Jane  23,  1804.) 

JCDOICBHT  BT  DEriULT— TAOATtOK— UVAUraOR- 

IZBD  IXSTlTDTtO!!  OF  SUIT. 

After  the  rendition,  in  an  action  of  claim 
and  delivery,  of  a  judgment  against  plainiiffs. 
ordering  the  return  of  tbe  goods  or  the  payment 
of  a  certain  sum,  they  moved  to  set  it  asido  on 
the  ground  that  the  action  was  brousht  with- 
out theu:  authority.  It  apiieared  that  M.,  a 
travdiiit;  fliileKmnu  of  plaintiffH.  engaged  the  at- 
torneys to  bring  the  suit        defendant's  at- 
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toney  stated  fliat  be  saw  M.  packing  the  goods, 
which  were  shipped  to  O.,  a  towa  where  plaia- 
ttffa  had  other  Koodfl  stored,  nud  bJho  that  he 
saw  M.  unpack  the  Roods  in  O,,  and  place  them 
with  other  tfoods  of  ninintiffs.  There  was  no 
aftidavit  on  the  part  of  M.  filed,  though  he  was 
Rtill  in  pInintiffH  employ.  Plaintiffs  stated  that 
they  bad  not  anChorized  M.  to  bring  the  artion, 
and  one  witneaa  atnted  that  he  had  nhnrpo  of 
plaintiffs'  gooiln  in  the  town  of  O.,  and  that  the 
replertned  goodu  were  not  brought  there.  It 
also  api>eared  that  M.  had  been  authorized 
to  hrini;  a  similar  action  against  other  persons. 
H''hl.  that  M.  had  anthwity  to  bring  the  action, 
and  that  plaintiffs,  by  accepting  the  goodi,  rati- 
fied hia  acts. 

Appeal  from  dlatrlct  court.  Salt  Lake  coun- 
tji  before  Justice  0.  S.  Zone. 

Claim  and  delivery  by  Louis  Brown  Bros, 
ft  Co.  a^lnst  E.  H.  Parsons.  There  was  a 
Judgment  for  defendant,  and  from  an  order 
denying  plaintiffs'  motion  to  set  aside  the 
same  they  appeal.  Affirmed. 

S.  H.  r^ewls,  for  appellants.  3.  N.  Judd 
and  Smith  &  Smith,  for  appellee. 

MIXER,  J.  The  record  In  this  ease  shows 
that  E.  H.  Paranu,  as  United  States  mar- 
shal, seized  the  goods  In  question  in  this 
case  by  virtue  of  a  writ  Issued  In  tbe  case  of 
L.  Lishelmw  et  al.  r.  Lonis  Laplner.  Marcus 
Metz,  actlnir  as  agent  for  the  plaintiffs,  then 
emplt^ed  Rhodes  &  Nelson  as  attorneys  to 
bring  this  action  In  claim  and  delivery  to 
obtain  possession  of  the  goods  so  seized  by 
Parsons.  The  goods  were  replevlned  upon 
the  writ,  and  d^ivered  over  to  Metz.  Upon 
the  trial  of  this  case.  S.  8.  Markbam  ap- 
peared as  attorney  for  the  plalntlFTs.  Tbe 
defendant  obtained  Judgment  for  the  return 
of  the  goods,  and,  in  default  thereof,  fur 
th^r  value,  assessed  at  |],000.  Soon  after 
this  Judgment  was  obtained,  the  plaintiff 
moved  the  court  to  set  aside  and  vacate  the 
JoAjfjamt  on  tbe  ground  that  neither  Rhodes 
Jk  Nelson,  Marcus  Metz,  nor  S.  S.  Markbam 
were  employed  or  authorized  by  them  to  com- 
mence suit  or  prosecute  the  same;  that  the 
plaintiff  never  authorized  said  action  to  be 
commenced,  and  that  the  court  bad  no  jmrts- 
dictlon  to  render  Judgment  therein.  Upon 
the  hearing  of  this  motion,  several  afQda- 
vits  were  filed  In  support  and  in  opposition 
thereto.  Each  of  the  four  partners  of  the 
plaintiff  firm  testify  that  no  autiiorlty  was 
given  to  said  attorneys  or  to  Metz  to  bring 
said  action,  or  to  appear  for  the  plaintiffs 
therein.  Upon  the  part  of  the  defendant  the 
afildavlt  of  L.  R.  Rhodes  was  filed,  showing 
that  be  was  employed  In  said  action  by  Mar- 
cus Metz,  and  brought  such  action  under  bis 
autttorlty.  The  affidavit  of  H.  W.  Smith  was 
also  filed,  wherein  he  testified.  In  substance, 
that  when  the  goods  were  replevlned  he 
was  acting  as  the  attorney  for  tbe  defendant, 
and  that  they  were  tiurned  over  by  the  sheriff 
to  Marcus  Metz;  that  be  saw  Metz  pa<^Ing 
said  goods  at  Salt  Lake  City,  and  at  that 
time  Metz  stated  that  he  was  going  to  send 
tbem  to  Ogden,  and  place  them  with  other 
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goods  at  tbe  plaintlffig;  that  a  short  time  aft- 
er this  he  saw  Marcus  Metis  unpacking  said 
goods  in  the  store  at  Ogden,  where  the  plain* 
atts  had  other  good&  Mr.  Plnt^  testifies 
that,  as  assignee  of  Lai»lner,  he  sold  to  Brown 
Bros,  ft  Ca  aU  the  stock  of  goods  belonging 
to  said  assignor  at  Ogden,  and  dtilvered 
them  to  plaintlflb  at  Ogden.  Abe  Brown  tes- 
tifies that  DO  goods  were  brought  Avm  Salt 
Lake  by  Metz  or  any  one  else,  and  placed 
with  the  goods  purchased  from  the  assignee, 
and  that  plaintiffs  never  had  or  saw  said 
goods  referred  to  by  H.  W.  Smith.  Charles 
Goodstcin  testifies  that  be  had  charge  of  the 
goods  purchased  from  the  assignee  at  Ogden 
during  all  tbe  time  the  goods  were  at  Ogden. 
and  that  neithw  Marcus  Metz  nor  any  other 
person  brought  any  goods  from  Salt  Lake 
City  or  ^ewhere,  and  placed  them  with  the 
stock  of  goods  purchased  from  the  assignee; 
and  that  neith^  himself  nor  the  plaintiffs 
ever  had  or  received  any  of  said  goods  re- 
ferred to  In  the  affidavit  of  H.  W.  Smith,  and 
that,  If  said  goods  had  been  broug^it  to  Og- 
den, or  placed  In  his  store,  he  would  have 
known  it.  It  appears  from  other  testimony 
that  Metz  was  acting  as  salesman  of  the 
plaintiffs  at  this  time,  and  that  by  authority 
of  plaintiffs  he  acted  In  their  behalf  in  the 
settlemoit  or  purchase  of  the  goods  In  the 
first  Instance,  from  the  assignee,  and  com- 
menced a  suit  against  Laplner  at  Ogden,  and 
that  Rhodes  and  Nelson  were  paid  for  their 
services  In  such  matters,  bnt  not  for  any 
services  In  this  suit.  Upcm  an  examination 
of  the  testimony  we  find  that  Marcus  Metz, 
who  was  the  principal  acb»>  In  the  whole 
transaction,  does  not  ffie  any  affidavit,  nor 
in  any  manner  explain  the  testimony  In  the 
case,  nor  Is  the  alwence  of  his  testimony  tn 
any  manner  accounted  for.  He  was  the  trav- 
eling salesman  for  the  plaintiffs.  He  com- 
menced a  suit  for  tiie  plaintiffs  against  Lap- 
in^  and  garnished  sev^^  preferred  credit- 
ors of  I^iplno-  by  the  direct  authority  of  the 
plalntiffe.  The  goods  purchased  In  this  ac- 
tion are  supposed  to  have  been  a  part  of  the 
same  stock  purchased  by  plaintiffs  from  Pin- 
gree,  the  assignee  of  Laplner,  through  the 
agency  of  Metz.  The  testimony  is  very  con- 
flicting. The  total  absence  of  the  testimony 
of  Metz  concerning  matters  In  which  he  was 
the  principal  actor,  or  tn  explanation  or  con- 
tradiction of  the  testimony  of  Mr.  Smith, 
looks  suspicious.  He  was  still  In  the  empl6y 
of  the  plaintiffs,  yet  no  explanation  Is  given 
for  his  absence  at  tbe  hearing,  nor  why  hla 
affidavit  was  tiot  procured.  If  the  plaintiffs 
had  the  benefit  of  the  results  of  this  action, 
and  appropriated  the  goods  obtained  by  tbe 
writ  issued  by  the  direction  of  Metz,  there- 
by ratifying  his  acts,  and  affirming  his 
agency,  they  should  not  now  be  heard  In  re- 
pudiation of  his  authority.  From  the  whole 
transaction,  we  are  Inclined  to  the  belief  that 
Metz  had  authority  to  commence  tbe  suit, 
and  that  plaintiffs  snbseauently  ratified  his 
acts  by  receiving  the  goods  Into  tb^  stodi: 
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at  OgA&i,  and  received  the  proceedB  thereof. 
The  judgment  of  the  district  court  Is  affirm- 
ed, with  costs. 

BABTCH,  J.,  concurs. 


MAMMOTH  MIN.  CO.  T.  JUAB  COUNTY 
et  al. 

(Supreme  Ccart  of  Utah.  June  28. 1804.) 

TAXATIOZI— HlXIKO  CU.TH— FiXTDBES. 

Under  1  Comp.  Laws,  S  2009,  providing 
that  "mining  clnims"  are  not  taxable,  an  engine 
and  boiler  built  into  a  brick  foundaticm,  and 
firmly  affixed  by  balta  leaded  down  and  used  in 
working  a  mine,  are  part  of  a  mining  claim, 
and  not  taxaUe. 

Appeal  from  district  court;  Utah  coun^; 
before  Justice  H.  W.  Smdth. 

Action  b7  the  Mammoth  Mining  Company 
against  the  county  of  Juab  and  anotiier  to 
recover  a  tax  paid  under  an  unlawful  levy. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Reversed. 

Bennett,  MarBhall  &  Bradley,  for  appellant. 
O.  Pow^  and  £.  D.  Hoge,  for  respond- 
ents, 

MERRITT,  C.  J.  In  this  case  It  appears, 
from  the  allegations  of  the  complaint,  which 
are  not  denied  by  the  answer,  and  from  the 
findings  of  fact  of  the  trial  court,  that,  dur- 
ing the  year  1880,  appellant  was  the  owner 
of  certain  mining  claims  in  Juab  county, 
Utah;  that  on  and  beneath  the  surface  of 
these  mining  claims,  and  In  the  undergrotmd 
w(»:ldng8,  there  was  situated  certain  ma- 
chinery attached  to  and  appurtenant  to  ap- 
pellant's mines,  so  as  to  c<mstltnte  a  part 
thereof;  and  that  such  machinery  was  neces- 
sary for  the  proper  working  of  said  mines. 
The  evidence  shows  that  the  machinery  in 
the  underground  workings  of  tbe  mines  con- 
sisted of  an  engine  and  twller  firmly  affixed 
to  tbe  rock  in  place  by  bolts  leaded  down, 
and  by  being  built  into  a  brick  foundation. 
This  machinery  was  placed  In  a  tunnel,  and 
atiout  300  feet  vertically  beneath  the  surface 
of  one  of  the  claims.  It  also  appears  that 
the  county  assessor  of  Juab  county  assessed 
for  taxes,  for  1890,  all  of  tbe  machinery  of 
appellant,  including  th&t  so  affixed  to  the 
claims,  at  tbe  sum  of  f30,000,  and  the  tax 
levied  thereon  amounted  to  the  sum  of  f680; 
that,  In  making  this  assessment,  the  different 
Items  of  machine  were  not  segregated,  so 
that  It  could  be  ascertained  what  value  was 
placed  on  that  which  was  a  port  of  the  min- 
ing claims  or  on  that  which  was  not  so  at- 
tached. Undw  the  tax  so  levied  and  as- 
sessed, respondents  levied  on  certain  per- 
sonal property  of  appellant,  and,  to  save  such 
property  from  sale,  appellant,  under  protest, 
I>aid  to  said  re^ondents  said  sum  of  $690, 
together  with  $11,  costs  of  such  levy.  Appel- 
lant th^  instituted  this  suit  to  recover  the 
anm  so  paid,  lass  $92,  admitted  by  appellant 


to  be  due  toe  machinery  not  attached  to  the 
mines,  and.  In  8upp<H>t  of  such  suit,  contends 
that  all  Improvements  situated  on  or  in  any 
of  the  mining  claims  in  question,  and  so  at- 
tached thereto  as  to  be  fixtures  at  common 
law,  are,  by  the  statutes  of  this  territory,  ex- 
empt from  taxation.  1  Comp.  Laws  Utah, 
§  2009,  provides  that  "all  property,  real  and 
personal,  situate  and  being  in  this  territory, 
la  taxable,  except  •  •  •  (ii)  inlniii;^ 
claims  and  the  products  of  mines  and  the  ore 
in  the  mines." 

The  question,  then,  is,  do  the  words  "min- 
ing claims"  include  commcm-law  fixtures  on 
or  in  such  claims?  Of  course.  It  Is  the  gen- 
eral rule  that  the  Intent  to  exempt  should  be 
expressed  In  clear  and  unambiguous  term^^, 
and  tliat  such  exemption  should  be  strictly 
construed;  that  Is,  should  not  be  enlarged  by 
construction.  But  the  rule  of  strict  consti-uu- 
Hon  Is  not  violated  by  attributing  to  the 
words  of  a  statute  their  full  meaning.  In 
the  case  of  Smelting  Co.  v.  Kemp,  104  U.  S. 
049,  the  supreme  court  of  the  United  States 
defines  a  mining  claim  "aa  a  parcel  of  land 
containing  precious  metal  in  Its  soli  or  rock." 
Such  parcel  of  land  extends  by  common-law 
principles  usque  ad  coelum  in  one  direction, 
and  usque  ad  orcum  In  the  other.  It  is  set- 
tled law  that  machinery  annexed  to  a  mining 
claim  for  mining  purposes  becomes  a  part 
of  the  soli.  Treadway  v.  Sharon,  7  Nev.  37; 
Fisher  V.  Dixon,  12  Clark  &  F.  312;  RosevlUe 
AJta  Mln.  Co.  V.  Iowa  Qulch  Min.  Uo.,  1.5 
Colo.  31,  24  Pac.  920.  The  exemption  of  the 
real  ratate,  then,  would  seem  necessarily  to 
embrace  the  exemption  of  the  permanent  im- 
provements thereon,  used  for  the  pxupose  of 
enjoying  the  real  estate;  and  this  seems  to 
be  in  accordance  with  the  cmrent  of  au- 
thority. There  Is  nothing  in  the  statute  in 
question,  nw  in  the  ctrcumstances  surround- 
ing its  adoption,  which  would  lead  to  a  dif- 
ferent conclusion.  To  construe  "mining 
claims"  as  describing  the  surface  simply 
would  leave  a  very  valuable  portion  of  every 
mine  to  taxation,  and  without  any  warrant 
in  the  statute  for  so  curtailing  the  ordinary 
meaning  of  the  words.  The  subsequent  ex- 
emptions have  a  legitimate  scope  outside  of 
the  usual  meaning  attached  to  "mining 
claims,"  and  hence  do  not  limit  such  mean- 
ing. Th^e  seems  to  be  no  possible  legts- 
iative  intent  that  could  be  subserved  by  ex- 
empting from  taxation  the  surface  of  a  mine, 
taxing  the  soil,  rock,  and  works  beneath  tbe 
smrface;  and,  if  it  be  admitted  that  the  words 
"mining  claims"  mean  more  than  tbe  surface 
ground,  there  is  no  reason  for  limiting  their 
full  slgnlflcance.  It  follows  from  what  has 
been  said  that  the  assessment  complained  of 
embraced  max^inery  which  was  exempt  from 
taxation,  and  afforded  no  means  to  tbe  tax- 
payer or  the  court  of  apportioning  tbe  total 
value  between  taxable  and  exempt  ma- 
chinery. This  wrongful  mingling  in  one  as- 
sessment of  taxable  with  exempt  property 
was  Hie  act  of  req^ondenta,  AppeUant 
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•ongbt  to  correct  this  by  applrlnff  to  respond- 
ents to  sesresate  the  tax,  so  that  It  could 
pay  whatever  was  due  on  Its  taxable  ma- 
chinery. This  application  was  denied.  This 
assessment,  belns  void  in  part,  and  not  being 
capable  of  correction,  Is  ToId  In  toto.  2  Des- 
ty,  Tax'n,  642;  Aitell  v.  Gerlach,  67  Cal.  483, 
8  Pac  34;  Harper  t.  Rowe,  53  Cal.  233.  We 
deem  It  proper,  howeyer,  to  say  that,  la  our 
opinion,  the  pipe  line  conducting  water  to 
plalntlfTs  mine  and  town  of  Mammoth  Is  tax- 
able, but  there  should  hare  been  a  separate  as- 
■essment  of  the  same. 

But  It  to  contended  by  respondents  that  ap- 
pellant did  not,  within  the  time  proTlded  by 
section  4.  p.  51,  Laws  1890,  return  to  tiie  as- 
•esaw  of  Juab  county,  duly  verified  under 
oatb,  a  Btatemmt  of  Its  taxable  property, 
and  hence  to  prohibited  from  objecting  to  the 
assessment  fli«%after  mad&  But,  so  far  as 
Its  iffoperty  was  exempt  flrom  taxation,  ap- 
pellant was  not  required  to  return  It;  and  the 
only  penalty  fixed  by  the  statute  for  a  faU- 
nre  to  return  the  statement  to  that  "the  value 
ao  fixed  by  the  assessor  must  not  be  reduced.** 
The  appellant  did  not  object  to  the  Taluatlon 
of  tfato  property,  nor  ask  to  reduce  It  Ap> 
pellant  simply  claimed  that,  admitting  tta 
Vmjfertj  to  hare  the  value  fixed  by  the  aa- 
■eesor,  It  was  exempt  firom  taxation.  We 
see  nothing  In  the  statute  vrhlOt  preeludea 
thto  contention.  Judgment  reversed,  and 
cause  remanded  to  court  below,  with  direc- 
tions to  grant  a  new  trial 

UINSB  anA  BABTGH,  JJ.,  coaenr. 


(4  Idaho.  USi 
mMOim  COUNTT  «t  aL  V.  AI/TDRAS 

COUNTY  et  al. 
(Supreme  Court  of  Idaha   May  30,  iSQi.) 

IhvisioN  ov  CouNtT— ArroKTioKiosT  ov  Dkbt— 
Laobbs  or  OrpicBM— CoNnxuixo  Dutt  —  !>■- 

MAHS  or  F>BrORMl.VOS. 

1.  When  a  connty  !■  divided  by  act  of  the 
la^alature,  and  said  act  oontaina  a  proTialoB 
that  the  boards  of  comisieBionerfl  of  tae  coun- 
ties BO  created  shall  apportion  a  debt  that  may 
exist,  to  ascert^D  what  portion  each  shall  pay, 
htU,  that  it  is  a  perpetual,  coDtlnninr  duty, 
incambeot  upon  the  connnisaioQers  then  In  office 
end  their  successors,  until  it  Is  performed,  and 
that  a  rifht  of  action  does  not  abate  hr  rea- 
son of  the  persona  hcdding  the  office  w  com- 
misskwers  refoahiff  or  oeglectlDf  to  perform 
such  duty  during  their  term. 

2.  Where  the  doty  to  be  performed  or  the 
right  to  be  enforced  is  of  a  strictly  pnbllc  ua- 
tore,  it  Is  not  subject  to  the  law  of  limitations. 

3.  Where  a  duty  of  a  strictly  public  char- 
acter is  by  law  required  to  be  performed  by  a 
pnblic  officer,  and  tnere  Is  no  one  specially  em- 
powered to  make  the  demand  for  its  perCorm- 
ance,  ther^ore  soch  demand  U  not  necessary. 
The  law  itself  is  a  contiaQal  demand,  and  aeg- 
lect  of  performance  Is  a  continual  refusaL 

(Syllabos  by  the  Court) 

Petition  iiy  the  coontlea  of  Elmore,  Logan, 
and  Bingham  against  the  county  of  Altnraa 
and  etanmlsslonera  of  said  county,  and  oth- 
an,  for  a  writ  of  mandate;  Writ  granted. 

Comi^outa  file  petition  for  writ  of  man* 


date  against  Uie  commissioners  of  Alturas 
county  et  al.,  and  state:  That  on  the  7tb 
day  of  Febmary.  1889,  the  county  of  Al- 
turas, then  of  the  teirltwy  of  Idaho,  was  di- 
vided by  act  of  the  legislature.  There  were 
erected  therefrom  the  counties  of  Blmore  and 
Logan,  and  part  of  said  original  county  was 
attached  to  Bingham  county,  and  part  there- 
of was  stiUl  to  be  and  remain  the  county  of 
Alturaa  That  at  the  time  of  and  priw  to 
the  time  of  said  division  the  said  county  of 
Alturas  was  Indebted  to  varloua  partlea  In 
the  sum  of  more  than  ^60,00(h  In  interest- 
bearing  bonda  and  county  warrants.  By  the 
provisions  of  seeUon  7  of  said  division  act  It 
was  provided  that  the  debt  of  Alturas  coun- 
ty, as  it  then  existed,  "shall  be  apportioned 
between  the  counties  of  Alturas,  S}lm<Hr^  Lo- 
gan and  Bingham  counties  In  the  same  iwo- 
portion  that  the  taxable  property  of  the  three 
counties  have  acquired  from  Alturas  county," 
and  that  the  four  counties  bear  to  each  other, 
as  shown  by  the  assessment  roll  of  the  year 
1S88  In  Alturas  county;  and  at  tiielr  meeting 
In  April,  1889,  the  boards  of  oommtairionera 
of  the  four  counties  mentioned  shall,  respec- 
tively, app(^t  each  a  competent  acooimtant 
who  shall  meet  at  the  town  of  Ball^,  and 
proceed  to  audit  and  ascertain  the  amonnt  of 
IndebtednesB  to  be  paid  by  each  of  the  afore- 
said connttea  to  Altnraa  county,  etc.  That  In 
accordance  with  said  section  7  tliQ  boards  of 
commtosloiuni  of  the  counties  of  Olmore,  Lo> 
gan,  and  Bingham  did  each,  reapectlvdy,  ap- 
ptrint  a  comi>etent  accountant  to  audit  said 
Indebtedness,  and  to  perform  all  otbear  duties 
reqo^red  of  them.  That  Alturas  oountgr  re- 
fused and  neglected  to  appoint  such  account 
ant  at  that  time,  and  ever  since  has  rafused 
and  neglected  so  to  do,  or  to  do  any  act  to- 
wards the  same,  or  to  allow  or  permit  the 
apportionment  of  said  Indebtedness,  and,  as 
an  excuse  therefor,  ehUms  that  the  apportlon- 
mmt  BO  directed  and  required  tj  the  statute 
would  be  unjust  to  the  coun^  of  Alturaa. 
That  no  part  of  said  Indebtedneas,  principal 
or  interest  has  been  paid.  That  mud)  of  It 
to  paat  due.  The  answer  of  Alturas  county 
admits  the  matwial  allegations  of  the  oom- 
plabrt,  and  ideada— First  the  statute  of  lim- 
itations; second,  that  there  has  been  no  de- 
mand made  xtptm  the  commisstonws  of  Al- 
turas county  for  such  appointment  nor  any 
refusal  to  appoint  such  accountant;  and. 
tbtrdly,  claims  that  an  apportionment  of  thp 
said  indebtedness  as  required  by  said  section  7 
of  the  act  dividing  Alturas  countywonld  result 
in  great  injustice  to  Alturas  county;  that  the 
method  pointed  out  by  said  statute  would  be 
munnstltutlmial,  as  In  vlototlon  of  a  contract 

Johnson  ft  Johnson  and  S.  B.  Kingsbury, 
for  petitioners.  R.  F.  BuUer  and  F.  BL  En- 
dgn,  for  Altnraa  county. 

MOBOAN,  J.  (after  stating  the  facts).  We 
will  first  examine  the  claim  that  the  action 
to  barred  by  the  statute  of  limitations.  We 
are  reffeired  to  Wood  on  Llmltatl(»ii*>(BectloDT 
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53)t  wher^  he  states  that  the  maxim,  "nul- 
lum tempos  occurrit  legi,"  only  applies  In  fa- 
vor of  the  soTereign  power,  and  has  no  ap- 
plication to  municipal  corpwatlons  deriving 
their  powers  from  the  sovereign,  although 
their  powers,  In  a  limited  sense,  are  govern- 
mental, and  refers  In  support  thereof  to  Coun- 
ty of  St  Charles  v.  Powell,  22  Mo.  525.  This 
was  a  case  where  a  county  attempted  to  re- 
cover from  an  Individual  money  due  the 
county  on  bond  for  money  loaned,  and  It  was 
held  that  limitation  had  run  against  the  coun- 
ty. In  Baker  t.  Johnson  Co.,  33  Iowa,  ISl 
(also  referred  to),  the  cose  was  on  claim  of 
a  private  individual  against  the  county  for 
money,  and  it  was  held  that  the  statute  run 
In  favor  of  the  county.  In  Evans  v.  Erie 
Co.,  66  Pa.  St.  222,  the  county  sought  to  re- 
cover possession  of  a  tract  of  land  which  had 
been  in  possession  of  a  private  Individual  for 
.S3  yenrs,  and  It  was  held  that  the  statute  run 
a^inst  the  county.  Of  the  same  character 
are  the  other  cases  referred  to  by  counsel  f<y 
respondent  They  are  cases  where  It  K7a8 
sought  by  a  county  to  recover  a  private  right 
from  an  Individual,  or  (vice  versa)  an  individ- 
ual sought  to  recover  a  private  right  from  a 
monldpaUty,  and  are  not  similar  to  the  case 
at  bar. 

The  following  causes  and  principles  show 
distinctions  that  must  t>e  drawn:  It  la  a 
principle  of  the  common  law  that  the  gov- 
emment— and  therefore,  by  parity  of  reasou- 
ing,  a  county— cannot  be  guilty  of  laches. 
It  Is  also  well  settled  that  a  state  is  not 
barred  by  a  statute  of  Hmltatioas,  unless  ex- 
pressly named.  Madison  Co.  v.  Bartlett,  1 
Scan.  70;  Bank  v.  Brown,  Id.  107.  Agents  of 
the  ooun^  are  not  acting  for  themselves,  but 
for  the  county,  and  therefore  tlie  county  ia 
not  barred  by  their  neglect.  Bank  v.  Brown, 
supra.  As  respects  public  rights  or  property 
held  for  public  use  upon  trusts,  municipal 
corporations  are  not  within  the  operation  of 
the  statute  of  limitations;  but  with  regard 
to  mere  private  rights  or  contracts  the  rule 
Is  different,  and  such  corporations  may 
plead,  and  have  pleaded  against  them,  the 
statutes  of  limitations.  Logan  Co.  v.  City  of 
Liucohi,  81  111.  136-150;  County  of  Piatt  v. 
Goodell,  97  111.  00  et  seq.  In  the  latter  case, 
quoting  from  Dillon:  "Municipal  corpora- 
tiMis,  as  we  have  seen,  have  a  double  char- 
acter,—the  one  public,  the  other  private. 
As  respects  property  not  held  for  public 
use,  as  streets,  commons,  etc.,  and  as  re- 
spects contracts  and  rights  of  a  private  na- 
ture, there  Is  no  reason  why  such  corpora- 
tions should  not  fall  within  the  limitation 
statutes,  and  l>e  affected  by  them.  It  will 
perhaps  be  found  that  cases  will  arise  of 
such  a  character  tliat  justice  requires  that 
an  eciuitable  estoppel  shall  be  asserted  as 
against  the  public;  but,  if  so,  such  cases  will 
form  a  law  unto  themsi-lves.  and  do  not  fall 
within  the  legal  operation  of  limitation  en- 
actments. The  author  cannot  assent  to  the 
doctrine  that,  as  respects  public  rights,  mu- 


nicipal corporations  are  within  ordinary  lim- 
itation statutes."  In  Wait's  Actions  and 
Defenses  (volume  7,  p.  234),  the  author  says: 
"The  privilege  of  the  maxim,  'nullum  tem- 
pus  occurrit  regl,'  does  not  aply  to  any  of 
the  subdivisions  of  a  state,  such  as  counties, 
citie8,or  othermuniclpalcorporatlons."  "This 
statement,  in  Its  application  to  municipal 
corporations,  must,  we  think,  be  conaned  to 
cases  Involving  mere  private  rights,  and  it 
should  be  accepted  with  this  limitation," 
says  Mr.  Justice  Mulkey  In  above  cause  of 
County  of  Platt  v.  Goodell,  supra.  The  court 
states  the  general  doctrine  and  the  better 
opinion  "to  be  that  municipal  corporations, 
In  all  matters  Involving  mere  private  rights, 
as  contradistinguished  from  'public  rights,' 
strictly  so  called,  are  subject  to  limitation 
laws  to  the  same  extent  as  private  individ- 
uals. On  the  other  band.  In  all  matters  in- 
volving strictly  public  rights,  they  are  not 
subject  to  the  Itmitatton  laws,  as  such."  But 
in  the  latter  class  of  cases  the  courts  occa- 
sionally, under  special  circumstances  which 
would  make  it  highly  Inequitable  or  oppres- 
sive to  enforce  such  public  rights,  laterpose 
by  holding  the  municipality  estopped  from 
doing  so. 

In  the  case  at  bar  the  legislature  (section 
7,  p.  35,  15  Sess.  Laws)  commands  the  coun- 
ty commissioners  of  each  of  the  four  coun- 
ties of  Alturas,  Elmore,  Logan,  and  Biug- 
ham,  at  their  regular  meeting  in  April,  ISSO. 
respectively,  to  appoint  each  a  competent  ac- 
countant, who  shall  meet  at  the  town  of 
Hailey,  and  proceed  to  audit  and  ascertain 
the  amount  of  Indebtedness  to  be  paid  "by 
each  of  the  aforesaid  counties  to  Alturas 
county,  etc.,  8i>eeifying  particularly  the  du- 
ties of  these  auditors,  when  so  apiwioted. 
The  appointment  of  these  accountants  Is  a 
public  duty  to  be  performed  by  the  commis- 
sioners of  each  of  these  counties.   It  Is  due 
to  the  people  of  these  counties  tliat  this  ap- 
pointment should  be  made.  There  is  a  large 
indebtedness,  estimated  variously  at  ?:!00,- 
000  to  $325,000,  which  was  due  from  Altnras 
county  to  various  parties  at  the  time  of  the 
division  of  the  county,  February  7,  1SS9. 
This  large  amount  Is  drawing  interest.  This 
Interest  is  accumulating,  and  Is  much  of  it 
past  due.  The  counties  are  each  required  to 
levy  a  tax  each  year  for  the  payment  of 
this  Interest  They  cannot  do  this  without 
knowing  the  proportion  of  Indebtedness  each 
is  to  pay.  This  they  cannot  itnow  without 
an  ai>portlonmeut.   Each  county  is  Interest- 
ed in  knowing  its  share  at  the  earliest  prac- 
ticable date.    In  this  proceeding  we  have 
nothing  to  do  with  the  basis  of  this  appor- 
tionment It  is  the  clear  duty  of  this  court 
to  put  in  motion  the  machinery  necessary  to 
bring  about  an  appoi'tionment  of  the  deltt. 
The  question  as  to  the  correctness  of  the  ap- 
portionment or  of  the  legality  of  the  pro- 
ceedings in  makiug  it,  is  not  before  the 
court;  and  it  is  apparent  that  the  court  has 
no  facts  before  It  now  upon  which  to  act. 
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farther  than  to  require  an  apportionment. 
It  Is  apx>areDt,  bIbo,  from  an  Inspection  of 
the  sections  of  the  law  Involved  In  this  di- 
vision of  the  tndebteaness,  to  wit,  section 
3GOo,  Rer.  St.,  and  section  7  of  the  dlTlslon 
act  (15  Sess.  Laws.  p.  35),  that  the  legislature 
intended  tliat  each  of  the  counties  should 
bear  a  portion  of  the  indebtedness  in  pro- 
portion to  the  amount  of  taxable  property 
each  received  from  Alturas  county  as  It  ex- 
isted Id  the  year  1888,  except  as  to  bonds  is- 
sued for  the  erection  of  courthouses  and  other 
public  buildings,  concerning  which  a  differ- 
ent provision  Is  made;  and  necessarily  some 
testimony  must  be  taken,  in  order  to  asc^- 
taln  what  amount  of  taxable  property  went 
to  each.  No  evidence  Is  before  this  court 
In  this  regard,  and  therefore  no  Intimation 
is  given  or  intended,  in  this  opinion,  as  to 
the  burden  each  county  should  take.  The 
appointment  of  these  accountants  Is  a  public 
duty  devolving  upon  the  several  counties,  as 
pointed  out  In  the  law,  and  a  public  duty  in 
the  performance  of  which  all  the  people  are 
vitally  interested;  and  It  Is  a  public  duty 
and  a  public  rlfrht,  In  the  sense  spoken  of 
by  the  court  In  the  cases  of  Logan  County  v. 
City  of  Lincoln  and  the  County  of  Piatt  v. 
Goodell,  supra;  and  such  matters,  involving 
strictly  public  rights,  as  distinguished  from 
private  rights  and  duties,  are  not  subject  to 
the  limitation  laws,  as  such. 

It  is  contended  that  sections  4060  and  4001, 
Rev.  8t  Idaho,  make  the  statute  of  limita- 
tions applicable  to  the  state  and  to  the  coun- 
ties thereof,  and  to  actions  of  the  character 
of  the  one  at  bar.  Section  4000  states:  "An 
action  for  relief  not  hereinbefore  provided 
for.  must  be  commenced,"  etc.  It  will  be 
noticed  that  all  the  sections  preceding  sec- 
tion 4060  apply  to  actions  by  or  against  pri- 
vate individuals  for  the  enforcement  of  a  pri- 
vate right  or  correction  of  a  private  wrong, 
and  therefore  we  must  eonclnde  that  sec- 
tion 4060  refers  to  actions  of  the  same  char- 
acter which  have  not  been  specially  enumer- 
ated in  the  other  sections.  It  would  seem  to 
be  clear  that,  if  actions  of  a  public  nature  to 
enforr«  the  performance  of  a  public  duty  or 
obligation  were  Intended  to  be  included  In 
this  section,  the  legislature  would  have  said 
so,  as  this  would  Include  actions  of  an  en- 
tirely different  nature  from  those  specified 
In  the  other  sections  of  the  chapter,  and,  if 
so  construed,  would  include  a  large  class  of 
cases  of  which  nothing  is  said  In  the  limita- 
tion statutes,  and  which  are  clearly  not 
barred  by  lapse  of  time.  We  cannot  thus  un- 
dertake to  extend  the  statute,  by  construc- 
tion. l>eyond  what  the  legislature  seem  to  na 
evidently  to  have  Intended.  The  same  is 
true  with  reference  to  section  4061.  The 
state,  in  the  enforcement  of  a  right  against 
private  Individuals,  would  not  ordinarily  bo 
barred,  and  not  at  all  unless  specially  named; 
and  therefore  section  40t(l  says  (as  amend- 
ed): "The  limitations  prpscrlbed  In  this  ti- 
tle Bx^ly  to  actions  brought  la  the  name  of 


the  state,  or  for  the  benefit  of  the  state." 
This  section  is  specifically  restricted  to  the 
limitations  "prescribed  In  this  title;"  that  Is. 
to  actions  of  a  private  nature,  and  against 
private  Individuals.  To  hold  that  It  applied 
to  actions  such  as  the  one  at  bar  would 
seem  to  be  extending  tlie  limitation  beyond 
either  the  words  or  meaning  of  the  statute, 
and  therefore  beyond  the  intention  of  the 
legislature.  If  the  court  did  this  in  this 
case,  wh«-e  a  public  duty  is  involved  and 
required,  why  may  the  court  not  be  called 
upon  to  extend  the  statute  to  other  duties 
and  rights  of  a  public  nature,  which  are  not 
Included,  and  not  Intended  to  be  included. 
In  the  statute  of  limitations?  People  v,  Me- 
lone,  7S  Cal.  574,  15  Fac.  204.  It  Is  true,  in 
certain  cases,  courts  have  held  and  do  hold 
that  the  Umitation  laws  take  effect,  when 
called  upon  after  long  lapse  of  time,  when 
the  enforcement  of  the  duty  or  right,  on  ac- 
count of  cliangrd  conditions,  would  work 
great  Injustice;  but  in  the  case  at  bar  great 
injustice  must  result  from  longer  postpone- 
ment of  the  duty  enjoined  by  the  statute,  as 
Interest  Is  accumulating  which  must  event- 
ually be  paid  by  the  counties  Hable  therefor. 
Under  the  said  seventh  section  of  the  law 
dividing  Alturas  county,  the  appointment  of 
these  accotmtants  by  the  commissioners  of 
the  respective  counties,  and  the  making  of 
this  apportionment,  Is  a  continuing  duty  and 
obligation,  xmtil  It  is  performed. 

As  to  demand  and  refusal,  there  Is  the 
same  distinction  between  public  and  private 
rights  and  duties.  In  ttie  latter  case,  de- 
mand on  the  part  of  the  party  entitled  to 
have  the  duty  performed,  and  a  refusal  or 
neglect  on  the  part  of  the  parly  who  is  under 
obligation  to  perform  lue  duty,  must  be 
made;  but  when  the  duty  to  be  performed 
Is  strictly  of  a  public  nature,  as  when  It  Is 
due  by  a  public  officer  or  officers,  there  Is 
no  one  specially  empowered  to  make  the 
demand  for  It&  performance,  and  there  Is  no 
necessity  for  demand  and  refusal.  State  v. 
County  Judge,  7  Iowa,  186;  Shortt.  Inf.  f 
240.  In  such  case  the  law  Imposing  the 
duty  is  a  continual  demand,  and  neglect  of 
performance  a  continual  refuiial.  Id.;  Beach, 
Pub.  Corp.  1599,  note;  2  Spell.  Extr.  Rel.  i 
1381. 

We  have  been  referred  to  U.  S.  v.  Bout- 
well,  17  Wall.  604,  as  a  case  sustaining  the 
contention  of  the  respondents  that  the  cause 
of  action  was  and  could  be  against  the  coun- 
ty commissioners  of  Alturas  county  In  of- 
fice In  1889  only,  and  that  right  of  action 
abated  with  the  expiration  of  their  then 
present  term  of  office.  This  case  Is  explained 
In  Commissioners  v.  Sellew,  99  U.  S.  6*20;  also. 
In  Thompson  v.  U.  S.,  103  U,  8.  483,  4»i.  This 
action  is  not  in  any  sense  a  personal  action. 
It  is  an  action  against  the  county  and  the 
commissioners  of  a  county,  as  OtHcers,  and 
not  as  persons;  and  the  cause  of  action  does 
not  abate  by  any  set  of  officers  going  out 
of  olBoc,  as  It  Is  a  continuing  duty,  dcvotv 
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Ing  upon  the  commtsBlonerg  as  aacb.  So  the 
right  of  action  contiuuee  until  tlie  duty  Is 
performed.  It  is  a  perpetual  duty,  devolv- 
ing upon  the  commissioners  of  1889,  and 
their  successors,  until  It  Is  performed. 

It  Is  our  opinion  that  tiie  said  commisslon- 
«rs  should,  without  unnecessary  delay,  pro- 
ceed to  appoint  Accountants,  as  directed  by 
section  7,  whose  duty  it  will  be  to  meet  with 
other  accountants  of  the  counties  named, 
and  apportion  the  indebtedness  of  Alturas 
cotmty  as  it  existed  at  the  time  of  the  di- 
vision of  the  county.  A  peremptory  writ  Is 
ordered  to  Issue,  commanding  and  requiring 
the  boards  of  county  commissioners  of  Al- 
turas, Elmore,  Logan,  and  Bingham  coun- 
ties, respectively,  to  appoint  accountants  in 
accordance  with  section  7  of  an  act  entitled 
"An  act  creating  the  counties  of  Elmore  and 
Logan"  (15  Sess.  Laws,  p.  35),  without  dday, 
whose  duties  shall  be  to  apportion  the  said 
Indebtedness  of  Alturas  county,  as  It  existed 
at  the  time  of  said  division,  to  wit,  Feb- 
ruary 7, 1889,  between  the  said  above-named 
counties. 

HUSTOX,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


SABIN  et  al.  v.  BURKE  et  al. 
(Supreme  Court  of  Idaho.  Jan.  31,  1894.) 
Hbview  ox  Api'eai.— WuionT  or  Evidexcb — Notb 
PaTabi.e  at  Bank— Suit  on  Day  or  Matuhity. 

1.  On  appeal,  this  court  can  only  notice  er- 
ror committed  afcainst  the  appellant,  not  those 
committed  agaiii»t  the  ouccciiBful  party. 

2.  In  causes  heard  by  the  court  below  with- 
out a  jury,  the  deolaion  of  the  court  ou  ques- 
tions of  fact  takes  the  place  of  the  verdict  of 
the  jury  in  jury  trinls.  aod  will  not  be  dis- 
turbed where  there  ia  a  substantial  conflict  in 
the  testimony,  unless  the  decision  is  clearly 
against  the  weight  of  the  testimony. 

3.  A  note  without  grace,  made  payable  in 
a  bank,  placed  and  remaiuing  therein  for  col- 
lection until  due,  may  be  sued  upon  after  bauk- 
ing  hours  on  the  evening  of  the  day  it  falls  due, 
where  the  cqiening  and  closing  hours  are  well 
known  to  the  maker. 

(Syllabus  by  the  Court.) 

Appeal  from  district  conr^  Latah  county; 
\V.  G.  Piper.  Judge. 

Suit  by  R.  L.  Sabin  and  others  against 
John  Burke.  H.  K.  Bamett,  and  others  to 
set  aside  certain  Judgments  as  being  in 
fraud  of  creditors.  Decree  fw  defendants, 
and  plaintiffs  appeal.  Affirmed. 

It  L.  SabIn  and  others  allege  that  tiicy 
were  credltora  In  the  sum  of  about  |25,000; 
Murphy,  Grant  &  Co.  for  the  sum  of  95,- 
902.07;  W^  &  I.  Stclnhart  ft  Oo.  in  the  sum 
of  f  1«367.86;  W.  0.  Noon  &  Co.  In  the  sum 
of  $3,001.11.— -toRcthw  with  various  other 
amounts  for  attonu*y'B  fees,  costs,  etc.;  on 
nearly  all  of  which  indebtedness  attachments 
were  Issued  at  various  dates,  during  the 
month  of  September.  ISSO.  Plaintiffs  fur- 
ther allege  that  on  each  of  the  above  Judg- 
ments execution  had  been  Issued  to  the  aher- 
Uti  of  the  respective  counties,  and  has  been 


retiimed  nulla  bona;  that  H.  K.  Bamett  did 
on  the  2d  day  of  September.  1889,  make  his 
promissory  note  to  John  Burke  for  the  sum 
of  ^4,350,  due  one  day  after  date;  that  said 
Burke  commenced  suit  thereon  after  4 
o'clodE  on  the  3d  day  of  September,  1889,  but 
did  not  Issue  or  sen'e  summons  or  attach- 
ment thereon  imtil  the  23d  day  of  Septem- 
ber, 1SS9;  that,  on  September  23d,  said 
Burke  caused  an  attachment  to  be  levied  up- 
on all  the  goods  and  chattels  of  the  suld 
Bamett  in  Latah  and  N'ez  Perces  counties; 
that  on  the  2l8t  day  of  September,  1SS9,  the 
said  H.  K.  Bamett  executed  his  certain  other 
promissory  note  to  John  Burke  for  the  sum 
of  $7,300;  that  an  attachment  was  Issued 
September  23d  on  the  latter  note,  and  levied 
on  the  goods  and  chattels  of  the  said  H.  K. 
Bamett  on  the  24th  day  of  September,  1SS9. 
Plalntlffii  further  allege  that  botJtt  said  notes 
were  executed  in  fiu'tborance  of  an  agree- 
ment made  and  entered  into  by  and  between 
the  said  H.  K.  Bamett  and  the  sold  JuUu 
Burke,  for  the  purpose  of  aiding,  abetting, 
and  assisting  the  said  H.  K.  Bamett  to  di^ 
lay,  hinder,  and  defraud  his  creditors,  and 
particularly  the  plaintiffs  and  their  aaslfiii- 
ors;  that  the  said  notes  were  for  sums 
largely  in  excess  of  the  amounts  due  the 
said  John  Burke  from  *he  said  H.  K.  Bur- 
nett; that  they  were  without  adequate  or 
any  cousldoration;  also,  that  said  suits  were 
commenced,  and  attacliments  levied  uiKin 
all  the  j^oods  and  chattels  of  the  said  Bar- 
nett,  for  the  said  purpose  of  hindering,  delay- 
ing, and  defrauding  his  creditors.  Plaintiff^] 
further  allege  that,  at  the  time  said  attach- 
ments were  Issued,  the  said  John  Burke  had 
in  his  possession  a  large  amount  of  prom- 
issory notes  belonging  to  the  said  H.  K.  Bar- 
nett,  which  were  Indorsed  and  transferred 
to  said  Burke  as  collateral  secnrity  for  the 
payment  of  said  flrat-mentloned  notes,  which 
said  notes  were  also  attached  by  virtue  of 
the  attachment  of  the  said  John  Burke;  that 
the  said  Burke  and  the  said  Barnett  were 
the  owners  of  a  large  quanti^  of  wheat,  of 
the  value  of  $100,000;  that  the  Interest  of 
the  said  Barnett  In  said  wheat  was  behl 
by  the  said  Burke  a«  a  pledge  or  security  on 
whatever  sum  should  become  due  on  the 
said  notes.  The  plaintiffs  further  allege  that 
during  the  month  of  September,  ISSO.  and 
for  a  long  period  prior  thereto,  tlie  said  H. 
K.  Bamett  was  Instdvent  That  said  fiict 
was  known  to  both  the  said  Burke  and  the 
said  Bamett  That  the  execution  of  the  said 
notes  to  the  said  John  Burke,  and  the  Judg- 
ment thereon  and  of  execution  thereon,  were 
and  are  fraudulent  and  void  as  against  tiiese 
plaintiffs  and  tbelr  assizors,  and  pray  that 
they  may  be  so  declared  by  the  court  Tliat 
the  property  taken  under  the  attachment  of 
the  said  John  Burice  constituted  all  the  prop- 
erty of  the  said  Barnett,  so  far  as  the  plain- 
tiffs have  been  able  to  ascertain,  and  may 
be  prc^«riy  described  as  follows:  One  lot 
and  store  building  and  warehouse  thereon, 
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in  tbe  town  of  G^eaee.  Idalio;  a  stock  of 
fceneial  mwcbandise  tn  the  town  of  Ocnesee; 
an  nndiTlded  one-half  Interest  In  a  ware- 
house In  Lewiaton,  owned  by  White  and 
Bamett;  a  stock  of  general  merchandise  In 
the  town  of  Lewiaton,  Idaho;  •undry  sums 
Id  notes  i>artles  tn  or  near  Lewlston, 
Idaho;  sums  of  money  duo  npcn  account 
against  other  persons  living  In  or  near  Lewis- 
ton  and  Genesee,  Idaho.  That  the  said 
Borke  caused  all  of  tbe  said  property  to  be 
attached  and  seised  for  apparent  d&lnu 
amooutlng  to  $32,608.17.  Said  plaintiffs  pray 
that  the  lien  of  the  said  Burke  upon  said  prop- 
erty and  money  be  declared  Told.  and  the 
same  be  applied  In  payment  on  the  Indebted- 
ness due  to  the  said  plaintiffs.  An  order 
was  made  by  the  court,  upon  the  commence- 
ment of  the  suit  of  the  said  plaintiffs,  ap- 
pointing P.  A£.  Darls  recelTOT,  and  a  writ 
of  Injunction  enjoining  the  further  disposal 
of  the  goods  by  tbe  said  sheriffs,  and  re- 
straining and  preventing  the  payment  of  any 
of  the  mon^s  arising  therefrom  to  tbe  said 
John  Bntfee.  Demurrers  were  filed  by  the 
said  John  Burke  and  H.  K.  Barnett,  which 
demurrers  were  overruled  by  the  court  on 
the  aotb  day  of  November,  1881.  Thereupon 
the  said  John  Bui^e  filed  bis  answer  to  the 
said  amended  complaint,  denying  all  of  the 
allegations  thereof,  and  alleging  that  the 
amount  specified  In  said  notes  was  due  and 
owing  from  the  said  Barnett  to  the  said 
Burke;  denies  all  design  to  hinder,  delay, 
and  defraud  creditors,  ^id  Burke  further  al- 
leges that  all  of  the  several  steps,  from  the 
inception  of  the  said  actions  down  to  the 
levy  of  the  said  writs  of  execution,  were 
taken  and  done  by  this  defendant  without 
the  knowledge  of  tbe  said  H.  K.  Barnett, 
and  for  the  sole  purpose  of  protecting  him- 
self tn  the  collection  of  his  Just  debts,  and 
that,  on  the  propo*  sale  of  said  property, 
there  can  be  realized  the  sum  of  $45,000. 
H.  K.  Bamett  files  his  separate  answer,  de- 
nying, on  Information  and  belief.  Indebted- 
ness to  any  of  the  said  plaintiffs;  denies  tbe 
Intention  to  defraud,  delay,  and  hinder  his 
creditors;  admits  the  giving  of  the  notes  to 
the  said  Burke;  that  the  same  was  Justly 
and  fully  due  to  him,  the  said  Burke,  for 
moneys  before  that  time  had  and  received 
from  said  Btirke,  and  used  by  tbe  said  Bar- 
nett in  bis  business  of  merchandising.  Said 
H.  K.  Bamett  further  denies  any  conspiracy 
between  himself  and  Burice,  and  any  In- 
(dlnation  on  his  part  to  hinder,  delay,  or 
defraud  his  creditors,  and  denies  specifically 
and  at  length  all  the  other  allegations  of  the 
said  amended  and  supplemental  complaint. 
The  supplemental  complaint  alleges  as  facts 
arising  since  the  commencement  of  the  sev- 
eral suits  as  follows:  Stoppage  of  goods  In 
In  transitu,  and  allowance  of  proper  cred- 
itors therefor;  prosecution  of  the  several 
suits  to  Judgment;  Issuance  of  executions 
upon  some  of  the  judgments;  return  of  the 
same  nulla  bona  by  the  sberifff— all  of  which 
v.87F,no.7— 23 


UidM,  with  varlcmi  ottten  set  forth,  occurred 
after  the  filing  of  ttie  original  complaint, 
and  since  the  commencement  of  the  suits, 
and  all  of  which  ware  proper  matters  for  the 
consideration  of  the  court.  To  the  amended 
and  supplemental  complaint,  the  defendants 
John  Burke  and  H.  K.  Bamett  filed  demur- 
rers, as  before  stated,  upon  the  ground  of 
misjoinder  of  parties;  that  said  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  and  that  plaintiffs  had  not 
legal  capacity  to  sue.  These  demurrers  were 
overruled  by  the  court,  to  which  reception 
was  taken  by  the  defendants. 

We  think  the  amended  and  supplemental 
complaint  sufficiently  statM  a  cause  of  action. 
As  to  mie^oloder  of  parties,  each  one  by  tbe 
statement  of  facts  as  set  forth  would  be  en- 
titled to  bring  a  separate  creditors'  bill  for 
the  purpose  in  his  complaint  set  forth.  If 
such  course  had  been  pursued,  the  cause  set 
forth  would  have  been  properly  consolidated 
by  order  of  the  court,  not  only  to  prevent  un- 
necessary accumulation  of  costs,  but  all  sub< 
BtantlaUy  resth^  upon  the  same  facts  could 
have  been  tried  better  together  than  s^a- 
rately.  Tbe  district  court,  after  hearing  the 
testimony,  found  as  facts,  among  others,  the 
following:  Finding  No.  14:  "The  court  fur- 
ther finds  tb&t  ail  the  transactions  between 
H.  K.  Barnett  and  John  Burke  prior  to  the 
oommencement  of  this  action,  and  up  to  the 
time  of  the  entry  and  docketing  of  Judg- 
ments, and  up  to  this  time,  by  John  Burke 
against  H.  K.  Bamett,  and  at  all  times,  were 
without  fraud,  collusl<«i,  and  aU  of  the  said 
tiansactions  were  made  in  good  faith,  and 
that  tbe  said  H.  K.  Bamett  was  Justly  and 
traly  Indebted  to  the  said  John  Burke,  and 
Is  now,  in  the  sum  of  $32,608.17.  upon  the 
two  several  causes  of  action  In  tbe  said  two 
several  suits  of  John  Burke  against  Bamett, 
heretofore  mentioned  herein;  that  all  of  the 
entries  upon  tbe  books  and  all  of  the  trans- 
actions between  the  said  Burice  and  Bamett 
are  wholly  free  from  fraud,  collusion,  or  cor- 
rupt methods  or  means;  and  that  the  suits 
brought  by  John  Burke  against  the  said  Bar^ 
nett;  and  the  obtaining  of  the  Judgments  and 
the  levy  of  the  attachments,  and  the  Issue 
and  levy  of  executions,  were  wholly  and  en- 
tirely without  fraud  or  collusion."  Finding 
No.  15:  "That,  the  plaintiffs,  all  and  each  of 
them,  being  simple  ctmtract  creditors,  at  the 
time  of  the  commencement  of  this  action,  of 
said  H.  K.  Bamett,  and  there  being  no  fraud 
or  oollusion  between  John  Burke  and  the  said 
H.  K.  Bamett,  tbe  plaintiffs  cannot  attack 
the  several  Judgments  obtained  by  the  said 
John  Burke  against  the  said  H.  K.  Bamett 
In  these  proceedings.  The  evidence  shows 
that  there  was  a  good,  adequate,  valuable, 
full,  and  perfect  consideration  for  the  note  of 
$24,350,  and  also  for  the  note  of  $7,300,  exe- 
cuted and  delivered  by  H.  K.  Bamett  to  John 
Butke,  and  tbe  court  so  finds."  As  conclu- 
sions of  law,  tbe  court  finds  and  decrees  that 
"the  Injunctlmi  in  aald  cause  be  dissolved; 
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that  John  Burke  retain  out  of  the  moneys  In 
his  hands  the  sum  of  $32,710.47,  In  satisfac- 
tion of  his  two  several  judgments  against  the 
said  H.  K.  Baruett;  that  the  said  executions 
of  John  Burke  bo  declared  prior  liens  on  the 
propCTty  of  H.  K.  Barnett;  that  the  attach- 
ments, Judgments,  and  executions  of  the 
plaintiffs  in  this  action,  and  the  whole  there- 
of, be  postponed  and  held  subscKiuent  to  the 
Judgments,  attachments,  and  executions  of 
John  Burke;  that  the  securities  of  John 
Burke  be  exouM-ated  from  all  liability,"  etc. 
Decree  was  entered  accordingly.  Motion  for 
new  trial  was  made  by  plalntiflTs.  which  mo- 
tion was  overruled  by  the  court,  and  an  ap- 
peal taken  to  this  court  by  R.  L.  Sabin,  W.  & 
I.  Steinhart  &  Co.,  Joseph  A.  Ford,  and  W. 
C.  Noon  &  Co.,  plaintiffs  herein,  from  the 
judgment  and  from  the  order  overrullug  the 
motion  for  new  trial. 

Jas.  W.  Rekl,  D.  C.  MItcheU,  and  Cox,  Teal 
&  Minor,  for  appellants.    Philip  Tillinghast 

and  Thomas  C.  Grlffltts,  for  resiwudeuts. 

MORGAN.  J.  (after  stating  the  facts).  The 
following  substantially  are  the  errors  assign- 
ed by  the  attorneys  for  the  appellants  in  the 
findings  of  fact  placed  on  file  by  the  court, 
to  wit:  "They  allege  as  error  the  finding  that 
on  the  2d  day  of  September,  1S89,  the  de- 
fendant H.  K.  Barnett  was  Indebted  to  the 
defendant  John  Burke  in  the  sum  of  ^24.3a0; 
that  at  that  time  Uie  said  John  Burks  was 
engaged  in  general  banking  business  at  Lew- 
Iston;  that  said  indebtedness  was  then  past 
due.  and  that  it  was  payable  at  the  Bank  of 
Lewiston,  in  Lewiston,  Idaho,  during  bank- 
ing hours,  of  the  3d  day  of  September,  1889; 
that  demand  was  made  for  the  payment  of 
said  note  after  the  close  of  banking  hours  on 
the  3d  day  of  September,  iaS9;  the  flnding 
that  the  papers  for  the  commencement  of  the 
suit  on  tills  note  were  placed  on  file  In  the 
clerk's  office  on  the  3d  day  of  September, 
1880,  and  that  no  concealment  whatever  was 
practiced  with  regard  thenfto;  that  the  de- 
fendant H.  K.  Barnett  was  furtlier  indebte*! 
to  the  said  Burke  In  the  sum  of  $7,300.  for 
which  sum  he  gave  the  defendant  John 
Burke  his  promissory  note  on  the  2d  day  of 
September,  18S!);  that  all  of  said  proceedings, 
from  the  taking  of  said  notes,  and  including 
the  issue  and  levy  of  said  attachment,  pro- 
curing of  judgment,  and  issuance  and  levy  of 
execution,  were  taken,  done,  and  had  by  the 
Mflid  John  Burke  without  any  fraud  or  collu- 
sion on  the  part  of  said  Burke,  or  on  the  part 
of  the  said  H.  K.  Barnett.  or  at  all.  The 
plnlutifTs  further  allege  as  error  the  flnding 
of  fact  that  the  attachments  of  the  said  I. 
R.  Daweon.  R.  L.  Sabin.  Murphy.  Grant  &  ! 
Co.,  W.  &  I.  Steinhart  &  Co..  Joseph  A.  Ford, 
W.  C.  No<m  &  Co.  had  no  lion  or  claim  ujmn 
the  property  of  the  said  H.  K.  Barnett  by 
judgment  or  execution,  except  by  the  levy  of 
the  said  writs  of  attaclnuent  and  writs  of  ex- 
ecution lssue<1  upon  the  claims  of  the  satd 
plaintiffs,  which  said  levy  and  lien  were  all 


subject  and  subordinate  to  the  levy  and  lien 
of  the  said  John  Burke;  the  flnding  of  fact 
that  there  was  no  understanding,  fraudulent 
or  otherwise,  l)etween  Burke  and  Barnett  in 
making  and  delivering  said  notes,  or  lu  the 
commencement  of  the  action  by  John  Burke 
against  Barnett,  or  In  levying  the  attachment, 
taking  the  judgments,  or  any  of  the  proceed- 
ings therein. 

The  principal  questions  arising  In  this 
case  may  all  be  reduced  to  three:  First.  Did 
the  plaintiffs,  by  reason  of  commencing  suits. 
Issuing  attachments,  and  levying  upon  the 
same  stock  of  goods  and  other  property  of 
H.  K.  Barnett  as  was  levied  upon  by  defend- 
ant Burke,  place  themselves  In  a  position 
where  they  could  properly  bring  a  o-ed- 
Itors'  bill  to  test  the  good  faith  of  Burke 
and  Barnett.  and  the  validity  of  the  pro- 
ceedings in  procuring  a  lien  upon  the  prop- 
erty? Second.  Was  there  sufficient  evidence 
of  fraud  In  the  transactions  of  Burke  and 
Baruett  to  Justify  the  court  in  dismissing  the 
suits  of  Burke,  or  In  postponing  bis  lien  upon 
the  property,  and  making  it  subsequent  lo 
those  of  the  plantlffs?  Third.  Were  the  suits 
of  Burke  v.  Barnett,  or  either  of  them,  pre- 
matiu-ely  brought? 

The  court,  having  overruled  the  demurrers 
to  the  amended  and  supplemental  complaint, 
necessarily  decided  that  the  plaintiffs  had  le- 
gal capacity  to  bring  said  creditora'  bill,  as 
one  of  the  causes  of  demurrer  was  that  the 
said  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  If  the  plain- 
tiffs had  not  legal  capacity  to  sue,  it  would 
be  impossible  for  them  to  state  facts  which 
would  constitute  a  cause  of  action.  Another 
of  the  causes  of  demurrer  set  forth  by  Iwth 
of  the  defendants  was  that  the  plaintiffs  R. 
L.  Sabin,  Thomas  F.  Osborn,  H.  Bryant.  Sa- 
rah A.  Xeville.  A.  M.  Oslwirne,  and  "U'.  C. 
Noon  have  no  legal  right  to  sue.  The  court, 
having  overruled  the  demurrer,  again  nec- 
essjirily  held  that  said  plaintiffs  had  legal 
capacity  to  sue.  Again,  the  defendant  Bar- 
nett moved  the  court  to  strike  from  the  flies 
the  said  amended  and  supplemental  com- 
plaint. This  motion  was  overruled  and  de- 
nied by  the  court.  This  motion  would  sef'm 
to  again  involve  the  question  of  the  plain- 
tiffs' right  to  bring  this  action,  and,  having 
been  determined  In  favor  of  the  plaintiffs,  the 
court  again  judicially  determined  In  favor 
of  the  plaintiffs'  legal  capacity  to  sue.  It  is 
true  that  the  court  recites  In  the  fourteenth 
flnding  of  fact  that  the  plaintiffs  cannot  at- 
tack the  several  judgments  obtained  by  the 
said  John  Burke  against  the  said  H.  K. 
Barnett  In  the  proceedings.  The  questioii 
as  to  whether  the  plaintiffs  could  attack  the 
Judgments  of  Burke  v.  Barnett  In  these  pro- 
ceedings Is  a  question  of  law,  and  not  one 
of  fact,  and  a  qneation  of  law  which  had  al- 
ready been  decided  by  the  court  In  the  af- 
firmative, as  alK)ve  stated.  The  court  not  on- 
ly so  decided,  hut  permltte<l  such  attack  to 
be  made,  and  took  a  very  large  amount  of 
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testimony,  as  the  transcript  of  several  hun- 
dred pages  shows,  and  decided  in  the  end 
that  the  evidence  heard  therein  was  not  suf- 
ficient to  malie  such  attack  successful.  The 
conclusions  of  law  filed  by  the  court  do  not 
Include  any  determination  that  the  plaintiffs 
hare  no  legal  capacity  to  bring  this  action, 
nor  does  the  judgment  of  the  court  so  de- 
termine. The  court  dismisses  the  complaint, 
it  Is  true;  but  this  Judgment  would  neces- 
sarily follow  the  decision  of  the  court  that 
there  was  no  fraud  in  the  giving  of  the  prom- 
issory notes  to  John  Burke;  that  none  of  the 
proceedings  of  either  Burke  or  Bamett  were 
fraudulent,  or  were  Intended  to  hinder,  de- 
lay, or  defraud  the  creditors  ot  the  said  H. 
K.  Bamett  The  Judgmmt  of  the  court  Is 
that  sa\A  defendant  Biu-ke  Is  entitled  to  the 
full  amount  of  his  Judgments  ont  of  the  first 
moneys  coming  Into  the  hands  of  the  receir- 
er,  and  that  the  liens  of  snch  plaintiffs  as 
hare  liens  are  subordinate  to  and  postponed 
In  foTor  of  the  lien  of  the  said  Bm'ke,  and 
that  the  latter  is  a  prior  and  superior  Hen 
to  any  and  all  of  the  liens  of  the  plaintiffs. 
Xo  appeal  having  been  taken  by  the  defend- 
ants, the  question  determined  against  him 
cannot  be  reviewed  by  this  court  Jones  v. 
IrriKaHng  Co.,  2  Idaho,  58,  3  Pac.  1.  The 
question  of  the  legal  capacity  of  the  said 
plalntlfte  to  bring  this  action  Is  eliminated  by 
the  decision  of  the  court  and  the  Judi^ment 
thereof.  There  remains,  then,  the  correct- 
ness of  the  ded^on  of  the  court  as  to  fraud, 
and  the  qnestlon  of  the  premature  bringing 
of  the  suits  upon  the  notes  by  John  Burke. 

Aa  to  the  question  of  fraud  and  conspiracy 
of  Burke  to  hinder,  delay,  and  defraud,  the 
first  matter  that  attracts  the  attention  of 
the  court  is  the  question  <^  the  Insolvency  of 
Bamett.  The  attorneys  for  appellants  state 
on  page  6  of  their  brief  that  Barnett  was 
insolvent,  bad  been  for  a  long  time,  and 
was  all  the  year  1SS9,  and  this  fact  was 
well  known  to  both  Burke  and  Barnett,  and 
refer  to  testimony  of  Davis'  transcript.  We 
have  carefully  examined  said  testimony,  and 
find  no  evidence  In  it  stating  that  I>avls 
knew  anything  about  tlie  solvency  or  Insol- 
vency of  Barnett  before  he  wos  appointed  re- 
ceiver, and  absolutely  no  evidence  therein 
that  Burke  knew  that  he  was  Insolvent. 
A^raln,  on  same  page,  counsel  state  that,  on 
September  14tb,  Bamett,  with  Butke's  knowl- 
edge, represented  to  Newstadter  Bros.,  one  of 
the  parties  whose  claims  are  sued  on,  that 
be  (Barnett)  owed  no  one  in  Latah  or  Nez 
Perces  counties  except  Burke,  and  owed  him 
not  exceeding  f  1S,000;  and  reference  Is  made 
to  Teal's  testimony,  and  we  fail  In  such  tes- 
timony to  find  any  statement  by  Teal  that 
Burke  knew  anything  alwut  the  written 
statement  that  Bamett  had  made.  Again 
(page  7),  counsel  say,  after  September  2d, 
Barnett,  with  Burke's  knowledge,  purchased 
on  credit,  of  plaintiffs  and  their  assignors, 
goods  amounting  to  over  $5,000,  and  refer  to 
Bamett*s  testimony,  and  this  testimony 


neither  states  nor  Intimates  that  Burke  knew 
anything  about  Bamett's  purchases  at  that 
time.  On  the  contrary,  Bamett  states  that 
Burke  knew  nothing  about  bis  order  for  goods 
during  September  prior  to  ESeptemb^  24th, 
and  we  find  no  substantial  contradiction  of 
this  testimony. 

As  to  the  consideration  for  the  note  given 
Burke  by  Barnett  on  the  2d  day  otf  Septem- 
ber, 1H8!),  Burke  and  Bamett  swear  positive- 
ly to  the  fact  that  the  whole  amount  was' 
then  fully  due  and  owing  from  Bamett  to 
Burke.  W.  W.  Brown,  bookkeeper  in  Burke's 
Iwnk,  also  swears  that  Bamett  was  Indebted 
on  the  2d  day  of  September  to  the  full 
amount  of  this  note  for  $24,350,  and  gives  the 
items  of  this  Indebtedness.  The  same  may 
be  said  of  the  note  for  $7,300.  Brown  tesU- 
fles  spe<^cally  what  formed  tlie  considera- 
tion of  both  of  those  notes.  There  can  be  no 
reasonable  doubt  that  the  amounts  were  due 
Burko,  and  the  court  below  has  so  found, 
and  tliat  he  was  Justified  by  a  preponderance 
of  testimony  In  so  finding  cannot  be  doubted. 
There  Is  scarcely  any  testimony  even  tend- 
ing to  show  a  contrary  state  of  facts.  The 
statement  of  Bamett  of  his  assets  and  lia- 
bilities, made  1^  Bamett  himself,  without 
the  knowledge  of  Burke,  not  In  his  presence, 
cannot  bind  Burke,  and  Is  not  prop^  evi- 
dence against  bim,  and  cannot  In  any  way 
affect  his  right  to  recovo:.  This  ai^Ues  to 
both  the  statement  to  Newstadter  Bros,  and 
that  made  to  Murphy,  Grant  &  Go.  U,  how- 
ever, this  court  had  any  doubt  of  the  valid- 
ity of  this  indebtedness,  or  If  the  evidence 
omcerulng  it  was  conflicting,  the  court  be- 
low has  found  fft>m  the  evidence  that  this 
amount  was  fully  due  and  owing.  The  de- 
cision of  a  court  when  sitting  in  the  trial  of 
a  cause  Is  of  the  same  force  and  effect  as 
the  verdict  of  a  Jury  in  a  jury  trial,  and, 
where  there  is  a  substantial  conflict  In  testi- 
mony. It  Is  the  duty  of  the  appellate  court  to 
affirm  tlie  decision. 

(Counsel  for  plaintiffs  contend  that  because 
Barnett.  in  his  statement  to  Teal,  on  the 
14th  of  Septemb»,  1S80,  put  his  Indebted- 
ness to  Burke  at  |lo,000,  therefore  this  was 
evidence  tending  to  show  that  he  did  not 
owe  Buiice  more  than  $15,000  at  that  time. 
It  Is  probable  tbat  Bamett  would  have  ad- 
mitted to  Burke,  if  questioned  upon  the  sub- 
ject, that  he  owed  the  plaintiffs  one-half  of 
what  his  real  indebtedness  was  to  them. 
The  plalntlffa  would  hardly  admit  that  this 
would  be  proper  evidence  against  them,  or 
that  it  would  have  any  tendency  even  to 
prove  that  the  Indebtedness  to  the  plaintiffs 
was  less  than  the  promissory  notes  they 
mlpAit  have  from  Bamett  Indicated.  Such 
evidence  could  certainly  have  no  effect  what- 
ever in  reducing  the  claims  of  any  person. 

Connsel  also  claimed  that  the  fact  that 
Burke  commenced  suit  for  the  $24,000  on  the 
3d  day  of  September,  and  that  the  snmmons 
and  attachment  Issued  thereon  were  not 
placed  in  the  bands  of  the  shei'Uf^until  tbe 
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23d  or  24th  day  of  September,  Is  evidence  In- 
dicating that  Burke  intended  this  note,  the 
action  and  attachment  th^eon,  as  a  secret 
mortgage,  to  be  held  so  secretly  that  no  one 
should  know  of  It,  and  to  be  used  to  secure 
the  payment  of  Bamett's  Indebtedness  to 
himself.  No  one  knows  better  than  counsel 
for  the  plaintiffs  that  this  arrangement  of  the 
attorney  of  Burke  did  not  amount  to  a  se^et 
mortgage,  nor  as  a  ll&a  of  any  kind.  It  was 
evidently  done  tor  the  purpose  of  enabling 
Burke  to  secure  a  levy  upon  the  goods  of 
Bamett  before  a  levy  could  be  made  by  any 
other  attaching  credited,  in  case  Bamett 
should  not  succeed  In  making  the  collections, 
which  he  states  he  expected  to  make,  of  the 
$20,000,  which  was  to  be  paid  upon  his  debts, 
this  note  Included,  within  the  ensuing  30 
days.  It  indicated  on  the  part  of  Burke  a 
willingness  to  give  Bamett  an  opportunity 
to  make  these  collections,  and  apply  them  on 
hta  debts,  if  he  could  do  so.  We  cannot  as- 
sume from  this  that  Burke  was  party  to  a 
scheme  to  give  Bamett  an  opportunity  to 
purchase  and  secure  other  goods  upon  which 
Biurke  might  make  a  levy  to  secure  his 
claim.  It  appears  from  the  evidence  in  this 
case  that  Barnett  had  abundant  property  up- 
on which  Burke  could  have  levied  on  the  4th 
day  of  September,  and  from  which  he  could 
have  secured  the  payment  of  his  whole 
claim;  and  therefore  we  may  Just  as  well 
assume  that  Burke  intended,  by  refraining 
from  issuing  and  levying  his  attachment,  to 
give  Bamett  an  oppcHtunity  to  pay  this  In- 
debtedness, if  he  could;  oth^wise  he  would 
have  made  the  levy  at  once.  It  is  sufficient 
to  say  that,  while  Burke,  Bamett,  and 
Brown  all  swear  positively  that  th^e  was 
no  fraud  or  collusion  between  Burke  and 
Barnett  In  regard  to  giving  Bm-ke  the  two 
notes  in  question,  there  Is,  on  the  contrary, 
nothing  but  circumstantial  evidence  tending 
to  show  fraud,  and  this  Is  of  such  a  charac- 
ter that  It  might  as  well  occur  In  the  case  of 
a  diligent  creditor,  seeking  to  put  himself  in 
a  position  where  he  could  get  a  levy  In  ad- 
vance of  other  creditors  in  case  of  a  col- 
lapse; and  we  are  forced  to  the  conclusion 
that  It  falls  far  short  of  b^g  sufiiclent  to 
Justify  this  court  in  setting  aside  the  Judg- 
ment of  the  loww  court  upon  the  facta  ap- 
pearing herein. 

We  come  now  to  the  question  as  to  wheth- 
er suit  was  prematurely  brought  upon  the 
notes,  or  either  of  them.  Section  3483,  Eev. 
St  Idaho,  states:  "It  is  not  necessary  to 
make  a  demand  of  payment  upon  the  prin- 
cipal debtor  In  a  negotiable  Instrument  In 
order  to  charge  him."  This  fact  renders  de- 
mand of  paytuent  upon  the  maker  of  a  prom- 
issory note  at  maturity  an  unnecessary  form 
in  this  state.  In  order  to  bring  suit  against 
the  maker.  The  note  of  Barnett  to  Burke, 
In  controversy  In  this  case,  was  given  on  the 
2d  day  of  September,  1889,  and  due  one  day 
after,  without  grace,  and  was  payable  at  the 
office  of  the  said  Burke,  in  I«wlstoD,  Idaho 


territ(Hy.  The  evidence  Is  conclusive  that 
the  office  of  John  Burke  was  the  Bank  of 
Lewlston,  of  which  he  was  the  sole  own» 
and  manage;  that  he  transacted  all  his 
commercial  bu^ess  th^;  that  the  busir 
ness  hours  of  said  bank  were  from  9  o'clock 
a.  m.  to  4  o'clock  p.  m.  each  day;  that  the 
note  was  deposited  there,  and  remained  In 
the  bank  until  after  4  o'clock  p.  m.  of  the 
2d  day  of  September,  1880;  and  aftw  that 
time  the  attorney  went  to  the  bank,  pro- 
cured a  copy  of  the  note,  and  the  papers  for 
the  commencement  of  the  suit  were  made 
out  the  same  evening,  and  after  that  time. 
It  is  clearly  the  law  that,  where  a  note  Is 
payable  at  the  place  of  business  of  the 
payee,  the  maker  has  the  whole  or  all  of  the 
business  hours  of  the  day  it  falls  due  in 
which  to  make  payment.  If  It  Is  the  custom 
of  the  payee  to  close  his  office  or  store  or 
place  of  busing  at  6  o'clock  In  the  evening, 
the  maker  has  until  that  time  to  make  a 
tender  of  payment  on  the  note.  If  the  note 
is  made  payable  at  the  bank,  and  the  bonk 
opens  at  9  o'clock  in  the  morning,  and  closes 
at  4  o'clock  in  the  evening,  the  maker  has 
until  that  time  to  make  payment  on  the  note. 
The  time  of  closing  being  well  known  to  the 
payee,  it  Is  clear  that,  in  the  first  instance 
given,  the  maker  would  have  no  right  to 
make  a  tender  of  payment  at  the  place  of 
business  of  the  payee  at  8  or  10  o'clock  In 
the  evening;  neither  would  It  avail  him,  in 
the  latter  case,  to  make  tender  of  payment 
at  half  past  4  o'clock  at  a  bank  where  it 
was  the  custom  to  close  Ita  doors  at  4  o'clock. 
In  short,  the  maker  of  a  note  has  until  the 
expiration  of  the  office  hours  of  the  institu- 
tion where  the  note  is  made  payable  within 
which  to  make  payment  of  any  note.  It  Is 
In  evidence  that  Barnett  did  all  his  business, 
or  nearly  all,  at  the  banking  house  of  de- 
fendant Burke,  and  well  knew  the  hours  of 
opening  and  closing.  No  tender  of  money 
after  that  time,  even  at  the  place  of  busi- 
ness designated,  would  be  of  any  avail.  The 
time  given  within  which  he  was  to  make 
payment  has  expired.  The  question  now  la 
whether  suit  can  be  brought  upon  the  note 
after  the  time  limited  by  the  mok^  of  the 
note  himself  in  which  the  payment  is  to  be 
made  has  fully  expired,  and  on  the  same  day 
of  its  expiration.  All  the  papers  filed  at 
the  commencement  of  the  suit  on  the  note 
for  $24,350  In  Nez  Perees  county  indicate, 
beyond  a  reasonable  doubt,  that  said  suit 
was  (ummcnced  on  the  3d  day  of  Septemb^, 
1889,  and  the  court  so  found.  All  the  pa- 
pers placed  on  file  at  the  commencement  of 
the  suit  on  the  note  for  $7,300  Indicate  that 
suit  was  commenced  on  this  note  on  the  23d 
day  of  September,  1889.  The  attachments  In 
both  cases  appear  to  have  been  levied  upon 
the  goods  of  the  defendant  Barnett  on  the 
24th  day  of  September.  It  appears  reason- 
ably certain  also  from  all  the  testimony  and 
exhibits  that  the  suit  on  the  note  for  $243^ 
was  commenced  attes  4  o'clock  on  the  3d 
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day  of  September.  In  some  cases,  dates 
have  been  <^aQged  In  papers,  but,  on  exam- 
ination of  original  papers,  we  find  no  place 
wbere  date  of  flUng  bas  been  cbanged.  It 
is  also  equally  clear  tbat  wbere  a  note  is  pay- 
able in  bank,  and  It  has  remained  In  the 
bank  aU  of  the  banking  hours  of  the  day 
specified,  suit  may  be  brought  on  It  on  the 
day  It  falls  due,  aft^  the  close  of  the  bank; 
and  the  necessity  for  demand  In  order  to 
bring  suit  on  said  day  Is  obviated  where  the 
note  is  payable  in  bank.  Greeley  t.  Thurs- 
ton, 16  Am.  Dec  288;  Shed  v.  Brett,  U  Am. 
Dec  216,  and  cases  there  cited,  and  note; 
Bank  T.  Cameal,  2  Pet  543.  If  a  note  be 
payable  at  a  particular  time  and  place.  It  Is 
well  settled.  Independent  of  commercial  us- 
age, that  If  the  holder  be  at  the  place  diu-- 
Ing  the  time  stipulated  for  the  payment,  and 
no  one  called  to  make  payment,  the  contract 
is  forfeited,  and  a  right  of  action  Immedi- 
ately accrues  to  the  payee.  Bank  v.  Na- 
pl^,  44  Am.  Dec.  310.  Where  a  note  Is 
luade  payable  at  the  bank,  and  the  note  Is  in 
the  hands  of  the  cashier  for  collection,  there 
is  no  necessity  for  his  making  a  specific  de- 
mand. The  legal  requirements  as  to  pre- 
sentment and  demand  are  compiled  with  if 
the  note  was  in  bank  at  the  time  it  fell  due 
Id  the  hands  of  the  cashier,  ready  to  receive 
the  money.  Ogden  t.  Dobbin,  2  HaU.  112; 
Folger  T.  Chase,  18  Pick.  63.  "Where  the 
time  and  place  of  payment  are  fixed  on  the 
face  of  the  note,  If  the  holder  be  at  the  place 
during  the  time  stipulated  for  the  payment, 
and  no  one  called  to  make  payment,  the  con- 
tract is  forfeited,  and  a  right  of  action  imme- 
diately accrues  to  the  payee.  Apperson  t. 
Bank,  4  Cold.  456.  It  Is  scarcely  necessary 
to  multiply  authorities  on  this  subject  We 
are  aware  that  a  different  doctrine  has  been 
held  in  a  number  of  cases,  but  we  regard 
the  weight  of  authority  and  the  better  doc- 
trine to  be  as  stated  herein. 

Plaintiffs  take  exception  to  the  rullug  of 
court  In  excluding  testimony  of  Grierson  as 
to  papers  getting  wet  We  hare  the  orig- 
inal papers  for  examination,  and  they  are 
perfectly  legible,  and  the  testimony  was 
therefore  Immaterial.  Conversations  be- 
tween Maxwell,  attorney  for  Burke,  and 
Grierson,  the  clerk,  after  the  suits  of  Burke 
T.  Bamett  were  brought  and  prosecuted  to 
judgment,  not  in  the  presence  of  Burke,  are 
not  evidence,  and  were  properly  excluded. 
A  large  number  of  exceptions  were  taken 
durlDK  the  trial  to  the  admission  and  rejec- 
tion of  teatiniony,  but  the  above  comprised 
Kubstantially  all  appellants  have  noticed  In 
their  brief,  and  therefore  the  court  does  not 
ilcem  it  necessary  to  notice  those  exceptions 
which  appellants  do  not  consider  of  sufficient 
!iiiI»ortance  to  notice  In  their  brief.  Judg- 
:urut  of  ttic  court  below  Is  affirmed;  costs 
j:-.varJed  to  respondents. 

HL'STOX,  C.  J.,  and  SULLIVAN,  J.,  con- 


Petition  for  Rehearing, 
(March  13,  1884.) 

MORGAN,  J.  In  above  cause,  attorneys 
for  appellants  file  petition  for  rehearing,  and 
desire  to  resubmit,  first  the  question  "as  to 
whether  or  not  a  note  without  grace,  made 
payable  In  a  bank,  placed  and  remaining  there- 
in for  collection  until  due,  may  be  sued  upon 
after  banking  hours,  on  the  evening  of  the  day 
it  falls  due,  when  the  opening  and  closing 
hours  are  well  known  to  the  maker."  We 
shall  examine  this  question  in  the  light  of 
the  law  as  we  understand  It  to  exist  to-day, 
aud,  in  doing  so,  will  be  obliged  to  pass  over 
some  of  the  same  ground  p^irtlally  covered 
by  the  original  opinion. 

Daniel  on  Xegotiable  Instruments  states: 
"If  payment  has  been  demanded  and  re- 
fused, on  the  day  of  maturity  we  should  say 
that  the  action  would  lie,  fnr  the  contract 
to  pay  on  demand  within  reasonable  hours 
is  then  broken,  and,  in  the  language  of  Par- 
sons, he  has  declared  he  will  not  pay,  and 
can  want  further  delay  only  to  arrange  the 
means  of  avoiding  payment"  In  this  state 
no  demand  of  payment  Is  necessary  before 
bringing  suit  Then  It  follows  that,  as  soon 
as  the  time  has  fully  expired  within  which 
the  maker  contracted  to  pay,  suit  may  be 
brought  at  once.  The  maker  contracted  topay 
this  note  of  $24,3u0attheofflceof  JohnBurke, 
which  the  evidence  shows  was  the  banking 
house  of  John  BiU'ke,  In  Lewlston,  on  the  3d 
day  of  September,  1889.  The  custom  of  this 
bank  was  to  open  at  9  a.  m.,  and  close  at  4 
p.  m.  Th,i  defendant  had  tran-iacted  all,  or 
nearly  all,  bis  business  at  this  bank  for 
years,  and  the  hours  of  opening  and  closing 
were  well  known  to  him  (Bamett).  Know- 
ing these  facts,  he  (the  defendant)  makes 
his  note  payable  there  on  the  3d  day  of 
September,  1889;  aud  If  he  desired  to  pay, 
or  was  able  to  pay,  he  well  knew  that  he 
must  appear  at  the  bank  before  4  o'clock  on 
the  afternoon  of  September  3d.  He  there- 
fore contracted  to  pay  before  4  o'clock  p.  m. 
of  said  day  as  effectually  as  if  he  had  so 
stipulated  iu  the  note.  After  that  hour,  the 
bank  would  be  closed,  the  papers  locked  up, 
and  the  officers  gone.  If  the  maker  has  con- 
tracted to  pay  his  note  at  a  certain  time, 
can  he  complain  if  srilt  is  brought  after 
that  time  has  fully  expired  and  he  has  neg- 
lected to  pay?  In  law,  a  neglect  to  pay  Is 
precisely  the  same  as  a  refusal,  and  It  is 
so  denominated. 

Daniel  ou  Negotiable  Instruments  (section 
1208)  says:  "When  the  maker  of  a  note,  or 
the  drawer  or  acceptor  of  a  bill,  makes  It 
payable  on  a  day  certain,  his  contract  is  to 
pay  it  on  demand,  on  any  part  of  that  day 
within  reasonable  hours.  The  protest  must 
be  made  on  that  day,  which  presupposes  a 
default  &s  no  protest  can  be  made  untU  de- 
fault Is  made;  and  whether  it  be  the  last 
day  of  grace,  or  the  day  of  maturity,  when 
there  is  no  grace,  It  Is  clear,  upon  principle, 
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that,  as  soon  as  paTment  Is  rinsed,  the  ac- 
tion may  be  commenced."  Bank  t.  Winn, 
40  Me.  62.  In  this  case,  Tenney,  J.,  says: 
"A  Butt  may  be  property  brought  against  the 
mafec^  upon  a  npfiotlable  promissory  note  on 
the  last  dny  of  srroce,  after  the  demand  of 
imyment.  made  at  a  reasonable  hour  of  that 
day,  and  a  refusal;  and,  if  a  note  Is  payable 
■nt  a  bank,  a  suit  may  be  prt^erly  com- 
menced on  the  last  day  of  grace,  after  bank- 
ing horn's,  without  demand  of  notice."  The 
■court  adds  substantially  that  it  seems  to  be 
regarded  as  settled  la  this  state  (Tkfalne)  and 
in  Massachusetts,  and  also  in  other  states, 
ujMu  what  Is  considered  the  weight  of  au- 
thority In  England,  that  an  action  can  be 
maintained  if  brought  on  the  last  day  of 
grace,  where  there  has  been  a  previous  de- 
mand and  refusal,  or  where  the  note  is  made 
payable  In  bank,  on  that  day.  There  Is  now 
no  distinction  in  principle  between  a  note 
payable  without  grace  and  one  payable  with 
grace;  the  one  being  due  on  the  day  of  ma- 
turity, and  the  other  on  last  day  of  g^ce, 
the  time  in  both  cases  being  glren  voluntari- 
ly by  the  creditor,  and  the  contract  to  pay  at 
the  time  specified  being  Toiuntorlly  entered 
into  on  the  part  of  the  debtor.  The  distinc- 
tion is  sentimental,  not  real.  It  Is  stated  by 
some  courts  that,  "as  grace  was  originally 
matter  of  indulgence  and  courtesy,  and  not 
of  contract.  It,  poiiapa,  may  be  contended 
that,  although  a  debtor  has  the  whole  of  the 
lost  day  of  the  credit  stipulated  for  by  con- 
tract to  make  payment,  yet  a  different  rule 
may  apply  to  grace,  which  Is  not  a  part  of 
the  contract"  This  position  is  not  now  ten- 
able, as  the  three  days  of  grace,  where  they 
are  allowed,  are  either  provided  for  by  stat- 
ute or  commercial  law,  and  are  as  much  a 
part  of  the  contract  as  the  time  limited  In 
the  note.  3  Rami.  Com.  Paper,  S 1054;  Chit. 
Bills,  p.  407.  The  reason  for  the  distiuctlon 
having  failed,  therefore  the  distinction  itself 
ceases;  and  certainly,  in  the  law,  where 
there  is  no  longer  any  sense  In  a  distinction 
that  was  formerly  held,  the  distinction  itself 
should  be  swept  away.  It  is  clear  that  a 
demand  may  be  made  upon  the  maker  of  a 
note  during  business  horn's  on  the  day  it 
foils  due,  or  ou  the  last  day  of  grace;  and. 
if  payment  is  refused,  the  note  may  be  at 
once  protested,  and.  If  protested,  suit  may 
be  broufdit  thereon.  In  Mils  state  no  protest 
Is  necessary,  of  course,  where  there  are  no 
indoriM>rs  and  no  siircties.—tbat  is.  no  per- 
sons to  be  affected;  and,  as  stated,  in  this 
state  no  demand  is  necessary  before  bring- 
ing suit.  The  maker  having  himself  fixed 
the  time  of  paym6nt,  and,  in  effect,  the 
time  of  the  expiration  of  such  day  of  pay- 
ment, there  would  seem  to  be  no  rea- 
son why  suit  may  not  be  brought  after  the 
expiration  of  such  time,  and  on  the  day  of 
it*  expiration.  To  hold  otherwise  would  be 
to  give  the  maker  more  time  than  iie  had 
contracted  for,  and  to  compel  the  payee  to 
wait  before  bringing  suit  beyond  the  time 


limited  by  the  maker  himself,  and,  fn  effect, 
to  make  a  new  contract  for  him. 

Bandolph  on  Commercial  Papn  (volnmeS, 
S  1057)  says:  'To  support  an  action  on  the 
day  of  maturity,  or  before  the  end  of  tmnk- 
Ing  hours  on  that  day,  if  the  paper  Is  made 
payable  at  bank,  th«*e  must,  of  course,  have 
been  a  previous  demand  and  refusal  of  pay- 
ment." and  quotes  Vandesand  t.  Chapman. 
48  Me.  202.  which  Is  precisely  in  point. 
This  suit  was  brought  on  note  entitled  to 
grace;  whether  by  the  terms  of  the  contract 
or  by  statute  the  oirfnion  does  not  Inform  us, 
but  in  ^ther  case  the  note  is  the  same,  and 
the  law  and  the  reason  of  the  law  applica- 
ble thereto  are  tbe  same  as  if  the  note  was 
made  payable  on  the  date  of  the  last  day  of 
grace.  Tbe  case  of  Oreely  v.  Thurston,  4 
Me.  470  is  to  the  same  effect,  and  is  a  still 
stronger  case.  In  the  latter  case  the  grace 
was  allowed  In  the  terms  of  the  note,  and 
was  therefore  by  contract.  Coleman  v.  Ew- 
ing.  4  Humph.  241;  3  Rand.  Com.  Paper,  % 
1(HE2.  In  Church  t.  Clark,  21  Pick.  310, 
Chief  Justice  Shaw,  speaking  for  the  court, 
says:  "By  njahlng  a  note  payable  at  bank, 
the  effect  of  tbe  contract  Is  that  the  note 
shall  be  paid  at  some  time  during  the  usnal 
bank  bom's  at  such  bank,  and  there  is  no 
default  ou  which  an  action  can  be  com- 
menced until  the  close  of  such  bank  hours." 
In  this  case  an  attachment  was  served  at 
one  minute  past  12  o'clock  on  the  morning 
of  the  last  day  of  grace,  In  effect  holdli^ 
that  an  action  might  have  been  properly 
brought  after  the  hour  of  closing  the  bank 
had  arrived.  The  learned  Justice  goea  onto 
say  "that,  If  no  bank  Is  named,  the  hour  will 
be  determined  by  the  usual  banking  hours 
at  the  bank  or  several  banks  in  the  place 
where  the  note  is  payable,"  It  being  payable 
at  a  bank.  Bnt,  as  we  have  seen,  there  is 
now  no  difference  Iwtween  notes  with  grace 
and  notes  without;  therefore,  etc. 

It  Is  contended  that  the  case  of  Bank  v. 
Ocu-neal,  2  Pet  543,  is  not  in  point,  and  yet 
the  supreme  court  of  the  United  States, 
speaking  tiirough  Mi".  .Tustice  Story,  uses  the 
following  language  therein:  "UiKm  the  first 
point,  the  evidence  Is  that,  on  the  day  when 
the  note  became  due,  the  note  was  In  the 
bank  at  Cincinnati,  tbe  bank  being  the  hold- 
er thereof,  and  it  being  payable  there;  and 
that,  after  the  usual  banking  hours  were 
over,  It  was  delivered  to  a  notary  by  the 
otflcors  of  the  bank  for  protest,  th^  Inform- 
ing him,  at  the  time,  that  there  were  no 
fmids  there  for  the  payment  of  the  note. 
We  are  all  of  opinion  that  this  was  a  suf- 
ticient  proof  of  a  due  demand  of  payment. 
Where  a  note  is  payable  at  a  bank,  it  Is  not 
necessary  to  make  any  personal  demand 
upon  the  maker  elsewhere.  It  is  hla  duty 
to  be  at  the  bank  within  the  usual  houiH  of 
business  to  pay  the  same;  and  If  he  omits 
Bo  tu  do.  niid  a  demand  is  there  made  of 
payment  by  the  holder  within  those  hours, 
and  it  la  refused  or  neglect^  to  be  made. 
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the  holder  Is  entitled  to  maintain  Us  action 
for  such  dishonor.  But,  whert!  the  bank  Ifl 
ItHelf  the  bolder  of  the  note  so  p:iyable,  no 
formal  demand  Is  neceseuiry  to  be  made  of 
payment."  TbXs  does  not  make  one  rule  of 
law  applicable  to  one  clasfi  of  holdei-s,  aud 
a  dUriTt>nt  rule  as  to  otheni.  It  makes  a 
distinction  between  one  class  of  notes,  where 
the  maker  has  by  hU  contract  fixed  the  hours 
within  which  payment  Is  to  be  made,  and  a 
dass  of  notes  in  which  he  has  not  so  fixed 
th<*  time.  The  court  makes  no  distinction 
where  the  contract  mukes  none.  Rer.  St 
Idabo,  {  31S4,  par.  5,  makes  the  same  dis- 
tinction. 

The  question  as  to  when  suit  may  be 
brought  upon  a  note  In  w^hich  the  time  of 
payment  is  not  so  fixed  Is  not  before  this 
court,  and  no  opinion  Is  Intended  to  be  given 
th««in.  If  it  la  desired  to  make  one  rule 
as  to  an  notes,  without  reference  to  the  con- 
tract of  the  parties  therein.  It  should  be 
done  by  the  legislature,  as  the  court  does  not 
concelTe  It  to  be  Its  duty,  nor  that  It  has 
the  authority  to  so  chan^'Q  the  contract  of 
the  parties.  We  only  hold  that,  when  the 
time  baa  fully  passed  In  which  the  maker 
has  contracted  to  pay  his  note,  and  be  Is  in 
default,  salt  may  then  be  brought. 

The  first  case  of  which  a  report  is  pub- 
lished in  this  country,  and  which  is  directly 
in  point,  Ib  a  nisi  prius  decision  of  Chief 
Justice  Parsons,  and  is  reported  In  an  Amer- 
ican edition  of  Ohltty  on  Bills  (pnge  225,  note 
y),  published  in  and  edited  by  Mr. 

Story,  afterwards  air.  Justice  Story,  of  the 
supreme  court  of  the  United  States,— that  of 
Pork  T.  Page.  Suffolk,  November  term,  1808. 
He  says:  'TThe  note  Is  due  on  the  last  day 
of  grace,  and,  If  payment  la  refused,  the 
maker  may  be  sued  on  that  day.  I  have  ex- 
amined the  recK^  of  that  case,  and  find  that 
It  yroB  a  suit  the  Indorsee  against  the 
Indorser  of  a  promissory  note,  dated  Tth  of 
Jidy,  1S07;  payable  at  sixty  days,  with  cus- 
tomary grace.  The  last  day  of  grace  was 
therefore  the  8th  day  of  September.  The 
writ  is  dated  the  8th  day  of  Septemb<Hr,  and 
was  served  by  an  attachment  of  real  estate 
at  11  o*cIo<%  on  that  day."  To  this  opinion, 
at  nisi  prius,  no  exception,  appears  to  have 
been  taken,  and  parties  and  counsel  acqui- 
esced. The  only  difference  between  the  case 
thus  appearing  and  the  note  dted  Is  that  the 
action  was  against  the  Indorser;  but  if  the 
action  would  lie  against  the  Indorser,  who 
is  only  provisionally  liable  on  the  default  of 
the  maker,  a  fortiori  It  seems  would  lie 
against  the  maker  who  Is  the  principal 
debtor.  To  the  same  effect  substantially  Is 
the  case  of  ^nry  t.  Jones,  8  Mass.  453. 
This  WBS  a  case  where  grace  was  not  al- 
lowed, as  the  law  then  stood.  The  note  was 
ilated  March  4.  1808,  due  In  GO  days.  The 
note  was  therefore  due  May  3d  on  May  2d. 
Demand  was  made  on  the  mak«-.  and  on 
May  3d  demand  of  payment  was  made  on 
indorser,  which  was  refused.    Suit  was 


thereupon  commenced,  and  writ  of  attach- 
ment served  at  once,  at  S  o'clock  a.  m.,  on 
the  3d.  The  court  nonsuited,  because  de- 
mand had  not  been  made  on  the  maker  on 
the  3d,  when  the  note  was  due,  Instead  of 
the  2d,  of  May;  in  effect  holding  that  action 
would  have  been  sustained  If  demand  had 
been  made  uiwu  the  maker  on  the  day  the 
note  was  due.  Here  the  rule  was  held  the 
same  on  a  note  without  grace  as  on  one 
with  grace.  Hon.  Isaac  Parker  was  then  on 
tile  bench  (supreme  court  of  Massachusetts, 
1812),  and  was  chief  Justice  of  the  same 
court  when  the  case  of  Shed  v.  Bret,  1  Pick. 
401.  was  decided  (182:t),  and  delivered  the 
opinion.  We  have,  then,  as  approving  this 
doctrine.  Chief  Justice  Parker.  Chief  Justice 
Sliaw,  Chief  Justice  Parsons,  Chief  Justice 
Story,  and  Chitty  In  his  works  on  Xotes  and 
Bills,  as  well  as  the  other  authors,— an  array 
of  legal  ability  which  Would  seem  BufiicleDt 
to  settle  any  question  of  commercial  law. 
Chief  Justice  Parker  says  also,  In  Bank  v. 
Cutter,  3  Pick.  418,  "that  the  doctrine  was 
always  practically  recognized  that  suit  may 
be  brought  on  the  very  day  the  note  falls 
due,  after  demand  and  notice;  for  then  there 
Is  a  breach  of  promise,  and  If  t!ie  note  is 
to  be  paid  into  a  bank,  and  is  not  paid  dur- 
ing the  business  hours  of  the  day,  a  right  of 
action  has  accrued." 

Two  matters  were  settled  by  these  authorl- 
tics,— no  dlff«'cnce  is  made  between  notes 
with  and  without  grace,  and  a  suit  may  be 
commenced  on  the  day  a  note  ftlls  due,  after 
default.  We  are  refm-ed  to  Wilcombe  v. 
Dodge,  3  CaL  260.  In  this  case  the  note  was 
not  made  payable  at  any  bank,  nor  any  par- 
ticular place,  and  no  demand  and  refusal 
were  itroven.  In  McFarland  t.  Pico.  8  CaJ. 
(i2Q,  the  note  was  not  made  payable  at  any 
place  where  business  hours  were  estal^ahed, 
and  it  appeared  on  the  trial  that  there  were 
no  regular  business  hours  in  the  town  where 
the  note  was  made  payable.  Neither  case  Is 
similar  to  the  one  at  bar.  In  Davis  v.  Ep- 
plnger,  18  Gal.  379,  the  facts  are  the  same  as 
In  the  two  former  cases,  and  not  at  all  sim- 
ilar to  the  case  at  bar.  Zn  Bell  v.  Saekett, 
38  Cal.  407,  the  note  was  dated  November 
4,  1801,  and  was  payable  on  demand  at  no 
particular  time  or  place,  and  the  court  held 
that  as  the  suit  was  commenced  on  November 
7,  1868,  that  being  the  hist  day  of  grace, 
the  statute  of  limitations  had  not  run,  and 
the  suit  was  In  time.  This  case  Is  furtlier  re- 
moved from  similarity  with  the  one  at  bar 
than  the  others.  These  are  all  the  cases 
dted  from  California  courts.  We  do  not 
deem  It  necessary  to  review  all  the  cases 
cited,  as  the  rule  given  in  this  case,  and  the 
reasons  therefor,  seem  satisfactory  to  us,  and 
seem,  as  was  said  before,  to  be  supported 
by  the  weight  of  authority.  This  review  of 
a  portion  of  the  authorities  relating  to  the 
questions  Involved  has  covered  more  ground 
than  we  had  antidpatiHl,  but  we  have  been 
moved  thereto  by  the  zealous  per^stence 
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the  distinguished  connsel  engaged  In  the 

cause  on  the  respective  sides. 

The  second  question  presented  Is:  "Was 
the  action  on  the  note  dated  September  2, 
1889,  for  $24,350,  commenced  on  the  morning 
or  the  evening  of  September  3,  1889,  and 
after  banking  hours?"  We  liad  already  ex- 
amined this  question,  as  we  thought,  fully, 
before  yritlng  the  original  opinion,  and  we 
have  again  examined  the  testimony,  and  must 
adhere  to  the  original  opinion.  The  court 
below  found  that  the  suit  was  commenced 
in  the  evening  after  banking  hours  of  the 
3d  day  of  September,  and  we  think  the  tes- 
timony supports  the  coiu"t  in  so  finding. 

The  third  question  Is:  "Was  the  action  on 
the  note  dated  September  21,  1889,  com- 
menced on  the  morning  or  the  evening  of 
September  23,  1889,  and  after  banking 
hours?"  A  rehearing  on  the  first  and  second 
questions  submitted  is  denied.  As  to  the 
third,  the  court  finds  that  suit  was  com- 
menced on  the  17,300  note  on  Septembo'  23, 
1889.  The  note  was  dated  September  21st, 
which  was  Saturday.  It  was  due  one  day 
after  date.  The  court  grants  a  rehearing  on 
the  question  as  to  whether  suit  upon  this 
note  was  prematm^ly  brought. 

HUSTON,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

On  Rehearing. 

(July  21,  18M.) 

SULUTAN,  J.  A  rehearing  was  granted 
In  tbla  case  npon  tme  point,  to  wit:  "Was 
the  action  on  the  note  dated  September  21, 
1880,  coinm«ieed  on  the  morning  or  the  ge- 
tting of  S^tember  23,  and  after  bank- 
ing hours?"  See  above  decision  oa  petition 
tor  rehearing.  The  evidence  shows  beyond 
question  that  the  comidalnt  was  filed  on  Sep- 
tember 22,  1889,  as  of  SeptembCT  28d;that 
on  the  afternoon  of  September  22d,  after 
flUng  said  complaint,  the  attorn^  toe  re- 
spondent and  the  cleric  of  the  district  conrt 
left  Lewlston  for  Rathdrum;  that  they  took 
with  them  certain  papers,  and  among  them 
the  alias  writ  of  attachment  In  this  case; 
that  said  writ  of  attachment  got  wet  In 
crossing  the  Clearwat«  river,  on  fbe  aft»- 
noon  of  the  22d  of  S^tembor,  and  shows 
l^lnly  the  physical  fact  of  having  been  wet; 
that  said  alias  writ  of  attachment  was  placed 
tn  the  hands  of  the  sheriff  of  Latah  county 
toe  levy  at  9  o'dock  a.  m.  of  September  23d, 
andbearstbe  following  indorsement:  "Recvd. 
Sept  23, 1889,  9  o'clo<^  a.  m.  Geo.  tangdon, 
Sheff."  The  evidence  clearly  shows  that 
satd  action  was  prematurely  tHrought,  and 
that  no  lien  vras  created  by  the  levy  of  s^d 
attachment.  It  will  be  observed  that  the 
2lBt  day  of  Septemb«-,  1889,  the  date  of  said 
note,  came  on  Saturday;  and  under  the  pro- 
vMom  of  section  12,  Rev.  St  1887,  it  Is  de- 
clared that  where  an  act  Is  appointed  by 
contract  to  be  performed  on  a  partlcnlar  day, 
whldi  falls  on  a  holiday,  such  act  may  be 


performed  upon  the  next  business  day.  Un- 
der the  provisions  of  said  section,  said  note 
became  due  on  Monday,  the  23d  day  of  Sep- 
tember, and  the  maker  had  until  the  close 
of  banking  hours  on  that  day  In  which  to 
make  payment  The  suit,  having  been 
brought  as  early  as  9  o'clock  a.  m.  frf  that 
day,  was  prematurely  brought 

The  judgment  of  the  court  below  is  modi- 
fied to  the  effect  that  the  attachment  Hen 
of  respondents  upon  the  property  of  H.  K. 
Bamett,  created  by  virtue  of  the  suit  brought 
upon  said  note  for  |7,300,  is  vacated  and 
set  aside,  and  the  cause  is  remanded  to  the 
court  below,  with  InstrucUons  to  so  modify 
its  judgment,  and  that  it  direct  the  receiva* 
to  first  pay  the  Judgment  of  John  Biu-ke 
upon  the  note  for  f24,3o0,  together  with  In- 
terest and  costs,  and  to  pay  all  other  Judg- 
ments in  the  order  of  their  legal  priority, 
as  shown  by  the  records  and  flies  in  the  case. 
The  prior  judgment  of  this  court  with  ref- 
erence to  costs  Is  hereby  set  aside,  and  it  Is 
directed  that  each  party  to  this  appeal  pay 
the  costs  made  by  him  therein. 

HUSTON,  C.  J.,  and  MORGAN,  J.,  concur. 


DBEGAN  V.  DEEGAN  et  al.    (No.  1,400.) 
(Sapreme  Court  of  Nevada.    July  28,  ISOL) 

GUABniAN— JunOMBHT  or  RCMOVII.— Ck>LI.ATBBU. 

Attack— JuKisDicTioN  ~  Fubsuhptioii— AcTiox 

ON  Bond— I'AKTiES— N05J01!fDBH^D■llDltHBKr— 
AKSWBR— SUPriCIESCT. 

1.  In  an  action  by  a  gnardian  on  tbs  bond 
of  a  former  gnardi&n  who  had  been  removed, 
an  objection  by  defendants  that  the  court  had 
no  jurisdiction  to  remove  Buch  former  guardian, 
and  appoint  [^aintiS,  cannot  be  suatained,  be- 
ing a  collateral  attack  on  the  jadgment. 

2.  Where  a  guardian  appears  by  attorn^ 
in  a  proceeding  to  require  the  guonUaa  to  ac- 
count, the  court  has  jurisdiction,  though  no  cita- 
tion is  served  on  such  guardian. 

3.  On  collateral  attack  on  a  judgment  re- 
moving a  guardian,  the  authority  of  an  attor- 
ney to  appear  for  the  guardian  is  conclusively 
preeamed. 

4.  Gen.  St  §  68S,  provides  that  all  hiws 
relative  to  the  accounts  of  adminiBtrators  shall 
govern  in  reeard  to  the  accounts  of  guardians, 
BO  far  as  applicable.  Section  2897  provides  that, 
if  an  administrator  fails  to  render  an  exhibit 
after  being  cited,  an  attachment  may  inae 
against  him,  or  hu  letters  may  be  revoked,  in 
the  court's  discretifm.  Bdd  that  In  a  tvoceed- 
Ing  to  compel  a  guardian  to  account,  toe  court 
has  juri8dicti<m  to  remove  him  fot  failura  to 
account  after  being  dted  to  do  bo. 

6.  Unless  the  judgment  of  removal  is  re- 
versed or  modified  by  some  proceeding  impeadi- 
ing  it,  it  is  conclusive  both  as  to  the  guanUan 
and  the  auretiea  on  bis  bond. 

6.  In  an  action  on  a  guardiaa's  bond  which 
Is  joint  and  several  as  to  the  obligors,  but  sev- 
eral as  to  the  obligees,  the  questitHi  of  non- 
joinder of  parties  plaintiff  cannot  be  raised  by 
demurrer  unless  the  complaint  shows  that  the 
obligees  not  joined  were  living  when  suit  was 
commenced. 

7.  Nm  is  an  answer  setting  up  nonjcrinder 
sufficient  in  such  case  where  it  fkiln  to  show 
that  the  omitted  party  or  parties  were  living 
when  the  petition  was  filed. 

8.  Where  a  guardian  of*  several  i  minora 
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jdrM  bat  oiM  iMAd,  th«  snretieB  cannot  eacape 
QabilitT.  in  an  action  on  the  bond,  on  tbe 
ground  tbat  It  is  not  snrh  a  bond  aa  the  law 
requires,  in  tbat  it  is  joint  instead  of  several 
aa  to  tbe  oblisees,  nor  on  the  ground  that  oalj 
one  of  tbe  obligees  is  a  party  to  tbe  action. 

Appeal  from  district  court,  Stoi^  otnmty; 
Blchard  Rtslng,  Judge. 

Action  by  Tbomas  H.  Deegan,  an  Infant, 
Henry  Nellgh,  hie  guardian,  against 
Thomas  Deegan  and  othen,  aa  the  bond 
vt  defendant  Deegan  as  tbe  fonnor  guardian 
at  SDCb  infant  From  a  Judgment  tor  plain- 
tiff, defendants  appeal.  Affirmed. 

E.  F.  Deal,  t<x  appellanta.  C  E.  Mack, 
for  resp(HidenL 

MURPHY,  C.  J.  By  his  last  wiU  and 
testament,  M.  W.  Deegan,  deceased,  nomina- 
ted and  appointed  Thomas  Deegan  to  be 
tbe  guardian  of  tbe  person  and  estates  of 
his  minor  children,  to  wit,  John  J.  Dec^pm, 
Tbomas  De^ian,  and  Mlcbael  Deegaa  On 
or  about  tbe  23d  di^  of  July,  1888,  tbe  said 
Tbomas  Deegan  qualified  as  such  guardian, 
by  tbe  filing  of  a  bond  In  tbe  penal  sum  of 
¥5.000  for  tbe  faithful  discbarge  of  his  duties 
as  such  guardian,  and  entered  upoa  the  dls- 
cbarge  of  bis  duties.  This  action  Is  brought 
upon  tbe  bond  for  a  failure  of  the  guardiun 
to  discharge  the  duties  of  bis  trust  Tbe 
defendants  first  contend  tbat  the  court  had 
DO  Jurisdiction  to  remove  tbe  fwmer  guard- 
ian, and  none  to  appobxt  the  present  guard- 
Ian.  On  June  27.  1893,  tbe  plaintiff  filed  a 
[wtitlon  in  the  district  court  stating  that  the 
guardian  had  never  filed  any  account  of 
his  guardianship,  and  asking  tbat  be  be  com- 
pelled to  do  so.  An  order  was  thereupon 
made  that  a  dtatltm  Issue  requiring  the 
guardian  to  file  such  an  account  on  or  befwe 
July  15,  1883,  at  then  show  cause  why  he 
sboold  not  do  so.  On  that  day,  F.  M.  Huff- 
aker,  Ssq.,  an  attorney  at  law,  appeared 
for  tbe  guardian,  and  asked  for  further  time 
in  which  to  file  the  account  The  time  was 
acctK-dingiy  extended  to  July  22d,  the  court 
stating  in  tbe  order  extending  the  time 
that.  If  the  accounts  were  not  then  filed,  tbe 
letters  of  guardianship  would  be  revoked. 
July  25th,  Mr.  Huffaker  again  appeared;  but, 
no  account  being  forthcoming,  on  order  was 
made  revoking  tbe  letters,  and  removing  tbe 
guardian.  On  the  same  day  tbe  ivesent 
guardian  was  appointed. 

The  objection  in  this  case  to  the  orders 
revc^ng  the  letters  of  tbe  former  guardian, 
and  appointing  the  present  one,  la  a  collateral 
attack  upon  the  Judgment  of  tbe  court  In 
tbe  guardianship  matter.  Van  Fleet,  CoU. 
Attack.  H  2,  3.  In  such  a  case  tbe  Juris- 
diction of  tbe  district  court  is  concliLsively 
presumed,  and  evidence  to  the  contrary  is 
not  admisdble.  Black,  Judgm.  8  271;  Van 
Fleet  CoU.  Attack.  S  841.  Upon  another 
ground,  aiso,  tbe  Jurisdiction  is  sufllcieutly 
sbown.  The  same  as  In  case  of  a  summons. 
■ecTice  of  a  dtatkn  la  only  necessary  to 


bring  tlie  party  Into  court  If  he  voluntari- 
ly appears  without  it  such  service  Is  im- 
necesaary.  Here  It  appears  from  the  rec- 
ord that  the  guardian  did  a^^ear  by  attomc-y. 
To  be  sure  It  was  sought  to  be  shown  that 
the  attorney  had  no  authority  to  appear  for 
him.  but  upon  collateral  attack,  such  auth<M-I- 
ty  Is  presumed,  and  the  contrary  camiot  be 
shown.  Carpentler  v.  City  of  Oakland,  30 
CaL  440;  Weeks,  Attys.  at  Law,  SI  106,  212. 
It  Is,  however,  argued  that  the  proceed- 
ing In  tbe  guardianship  matter  was  slm^tly 
to  compel  tbe  guardian  to  account  and  that 
in  tbat  i»'oceedlng  the  court  had  no  Juris- 
diction, without  further  notice,  to  remove  tbe 
guardian.  Section  583,  Gen.  St,  provides 
tbat  all  the  laws  relative  to  tbe  accounts 
of  executors  and  administrators  shall  govern 
In  regard  to  tbe  accounts  of  guardians,  so 
far  as  the  same  can  be  made  applicable. 
SectlMi  2897  directs  tbat  if  any  executor 
or  administrator  neglects  or  refuses  to  ap- 
pear and  render  an  exhibit  after  having 
been  duly  cited,  an  attachment  may  be  is- 
sued against  him,  or  his  letters  may  be  re- 
voked, in  tbe  discretion  of  tbe  court.  Tbat 
was  tbe  situation  here.  After  having  been, 
presumptively,  duly  cited  to  render  an  ac- 
count and  appearing  upon  the  hearing  of 
the  matter  by  attorney,  be  still  neglected  or 
refused  to  do  so.  This  authorized  the  court 
to  remove  him.  Deck's  Estate  v.  Gberke, 
6  Cal.  668.  SecOon  0  of  article  6  of  the 
constitution  vests  In  the  district  comrt  Juris- 
diction in  all  cases  relating  to  the  persons 
and  estates  of  mincHTs;  and  Its  Judgment  can- 
not be  successfully  resisted  until  reversed 
or  modified  by  some  proceeding  Impeaching 
It  It  Is  conclusive,  not  only  against  the 
guardian  himself,  but  also  against  the  siu-e- 
tles  upon  his  official  bond.  Whatever  binds 
and  concludes  the  guardian  equally  binds 
and  concludes  bis  sureties.  Brodrib  v.  Brod- 
rib,  50  CaL  5G3;  Holland  v.  State,  48  Ind. 
391;  Garton  v.  Botts,  73  Mo.  276;  Candy 
V.  Hanmore,  78  Ind.  125;  Lynch  v.  Botan. 
39  111.  20;  State  v.  Slauter,  80  Ind.  597. 

The  appellants  contend  that  the  bond  given 
by  Thomas  Deegan  as  guardian  of  tbe  per- 
sons and  estates  of  tbe  minors  being  Joint 
and  several  as  to  the  obligors,  but  Joint  as 
to  the  obligees,  this  plaintiff  cannot  main- 
tain this  actlcai  without  Joining  bis  co-obli- 
gees with  him;  and  they  interposed  a  de- 
murrer to  the  complaint  on  tbe  ground  of 
defect  of  parties  plaintiff,  which  was  over- 
ruled. An  objection  of  nonjoinder  of  parties 
plaintiff  cannot  Ije  taken  by  demurrer  un- 
less the  complaint  shows  that  the  party  for 
whose  nonjoinder  the  demurrer  is  interi>().st.*d 
was  living  when  the  suit  was  comnn'm-cd. 
And  it  is  held  that  it  is  not  enough  that 
tbe  complaint  Is  silent  on  tbe  subject;  lh(» 
fact  must  afllrmatively  appear.  Estee,  PI.  & 
Pr.  $  3102;  Bliss,  Code  PI.  S  411.  If  it  docs 
not  appear  upon  the  face  of  the  complaint 
tbe  obJectiMi  must  be  taken  by  answer.  This 
the  defendants  attempted  to  do  by  an  al- 
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legation,  to  their  answer  that  they  were  not 
liable  to  tbe  plaintiff,  but,  U  any  liability- 
existed,  it  was  to  the  obliseeB  named  in  tbe 
bond  jointly,  and  not  severally  to  plaintiff. 
This  allegation  Is  defective.  In  that  It  does 
not  show  that  the  omitted  party  or  parties 
were  living  at  the  date  of  filing  the  com- 
plaint Wilson  V.  State,  0  Blaclif.  212;  Stock- 
well  T.  Wager,  30  How.  Pr.  273;  I^vl  t. 
HaverstIck,  51  Ind.  230;  National  Distill- 
ing Oo.  V.  Cream  City  Importing  Co.  (Wis.) 
56  N.  W.  866;  Palmer  v.  Field  (Sup.)  27 
N.  Y.  Supp.  737;  State  t.  Goodnight,  70 
Tex.  688,  11  S.  W.  119;  Furbish  v.  Robert- 
eon,  67  Me.  38.  Pleas  In  abatement  have 
always  been  regarded  with  disfavor,  by  rea- 
son of  the  fact  that  they  are  dilatory  In 
their  nature,  and  seek  to  defeat  the  action 
upon  technical  groimds.  The  rule,  tbere- 
fore,  In  relation  to  the  degree  of  certainty 
required,  both  as  to  form  and  substance  of 
such  pleas,  requires  fullness  and  particularity 
in  the  statement,  leaving  nothing  to  be  sup- 
plied by  Intendment  or  construction;  and  Ibe 
pleadings  should  show  that  It  was  neces- 
sary, in  order  to  protect  the  rights  and  In- 
terest of  the  pleader,  that  the  omitted  party 
should  be  brought  into  court. 

The  appellants  argue  that  the  bond  given 
In  this  case  Is  not  such  a  bond  as  Is  required 
to  be  given  by  law,  and  is  for  that  reason 
null  and  void.  There  Is  no  allegation  In  the 
answer,  nor  Is  there  any  statement  in  the 
points  and  authorities  submitted  to  ns  by 
the  counsel,  pointing  out  wherein  this  bond 
is  defective,  except,  as  we  can  infer  from 
his  argument,  that  it  Is  so  by  reason  of  the 
fact  that  It  is  joint  In  so  far  as  the  obligees 
are  concerned.  It  has  been  held  In  a  num- 
ber of  well-considered  cases  that  a  guard- 
ian's bond,  though  Innrtlflclally  drawn  or 
slightly  defective,  will  be  held  sufficient  to 
bind  the  obligors;  and  we  cannot  but  think 
that  there  Is  manifest  wisdom  In  tbe  rule 
that  the  law  will  regard  In  transactions  like 
the  present,  not  the  form,  but  the  substance, 
of  the  Instrument;  nor  does  It  seem  to  us 
that  such  a  rule  Is  ever,  In  any  of  its  numer- 
ous applications,  of  more  worth  than  when 
It  is  employed  as  a  safeguard  to  persons  who 
are  unfortunate,  and  must  of  necessity  be 
represented  by  agents  appointed  by  the 
court  and  designated  guardians.  It  must 
strike  any  one  as  preposterous  that  the  bond 
given  by  a  guardian  can  be  defeated  by  a 
slight  Inaccuracy,— by  the  addition  or  omis- 
sion of  a  word  or  sentence.  The  present 
case  will  afford  a  fair  Illustration  of  the 
practical  operation  of  such  a  pernicious  prin- 
ciple. This  guardian  had  the  bond  prepared 
by  an  attorney  of  his  own  choosing.  The 
principal  and  his  bondsmen  signed  it  know- 
ing that  they  were  obligating  themselves,— 
the  principal  that  ho  would  faithfully  i>er- 
form  all  the  duties  of  his  trust,  in  accord- 
ance with  law  and  the  orders  of  tbe  court; 
and  tbe  bondsmen  binding  thetnselvoa  that 
they  would  be  responsible  for  any  defalca- 


tion or  neglect  of  dnfy  on  tbe  psTt  of  tbefr 
principal.  This  instrument  was  presented 
to  the  judge  for  bis  approval.  It  was  ap- 
proved by  the  judge,  and  filed  In  tbe  office 
of  the  clerk;  and  now,  after  tbe  lapse  of 
many  years,  when  it  becomes  necessary  to 
sue  the  bondsmen,  the  prepay  of  the  mi- 
nors having  been  misappropriated  by  tbe 
guardian,  tbe  bondsmen  endeaTor  to  axoid 
th^r  obligation  by  raising  tbe  technical  ob- 
jection that  one  of  tbe  obligees  cannot  main- 
tain the  action  without  Joining  all  others 
named  In  the  bond  with  him.  As  tbe  said 
bond  was  given  subject  to  conditions  pre- 
scribed by  the  statute,  which  conditions 
have  not  been  fulfilled,  in  our  Judgment,  law 
and  public  policy  demand  that  such  defenses 
should  not  prevail  In  this  character  of  cases. 
The  case  of  Ordinary  v.  HclsbtHi.  reported 
In  42  N.  J.  Law.  17,  was  an  action  upon  a 
guardian's  bond.  The  defense  was  that  tbe 
bond  did  not  conform  to  the  statute,  by  rea- 
son of  the  fact  that  but  one  bond  was  given 
for  the  guardianship  of  two  minors,  and 
was  defective  in  other  particulars.  It  was 
admitted  that  tbe  statute  of  the  state  re- 
quired a  separate  bond  with  respect  to  the 
estate  of  each  minor.  The  court  said:  '"The 
act  of  tendering  such  a  bond  aa  this,  as  tbe 
security  called  for  by  the  statute,  was  an 
act  of  great  carelessness  on  tbe  part  of  tbe 
guardian  and  his  sureties  and  the  accept- 
ance of  such  Instrument  by  the  surrognte 
or  the  court  was  conduct  still  more  censura- 
ble; but  it  would  seem  to  be  irrational  in 
the  extreme  to  conclude  that,  by  reason  of 
such  improprieties,  these  sureties  are  to  be 
absolved  from  all  responsibility,  and  these 
Innocent  minors  be  left  without  redress. 
We  have  not  adopted  in  this  state  tbe  doc- 
trine that,  because  a  bond  of  tbls  class  does 
not  conform  to  the  statutory  definition,  It 
becomes,  for  that  reason  alone,  unenforcea- 
ble. In  such  a  condition  of  things,  the 
strong  leaning  of  the  courts  has  been  to 
hold  such  Instruments  valid,  to  the  full  ex- 
tent of  their  terms,  so  far  as  they  embody 
the  statutory  policy,  as  voluntary  obliga- 
tions." The  case  of  Pnrsley  v.  Hayes.  22 
Iowa,  28,  was  a  proceeding  to  set  aside  a 
guardian's  sale.  One  of  the  objections 
raised  was  that  the  bond  was  a  joint  bond, 
and  hence  void.  In  passing  on  this  point, 
the  court  said:  "Next  is  tlie  objection  that 
the  guardlau  was  appointed  for  the  wards 
jointly,  and  the  bonds  are  for  their  security 
in  the  same  manner,  •  •  •  and  certainly 
nothing  has  been  more  common  In  our  prac- 
tice than  to  api>oInt  one  guardian  for  all 
minors  thus  intei-ested,  and  no  rule  of  the 
statute  can  be  found  forbidding  It"  The 
case  of  Hooks  v.  Evans,  68  Iowa,  .">4,  25  X. 
W.  925,  was  an  action  by  one  ward  against 
her  guardian  and  his  sureties.  On  the  trial 
of  the  case  in  the  nisi  prius  court,  the  sure- 
ties were  released,  and  Judgment  entered 
against  the  guardian.  The  plaintiff  appeal- 
ed.  In  revei-slng  the  Jndgme^^  tbe  appel- 
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late  coiurt  Bald:  "One  qnevtlon  remains  to  be 
determined,  and  tbat  la  as  to  the  amount  for 
vblch  tbeae  suzetfeB  are  liable  In  tbla  case. 
The  judgment  against  tbe  guardian  was  for 
STatLlSL  The  penalty  of  tbe  bond  la  $600. 
The  judgment  against  tbe  sureties  might  be 
for  tbe  amoimt  of  the  penalty  of  the  bond, 
but  for  tbe  fact,  which  remains  to  be  stated, 
that  Brans  was  appcrfnted  guaxdlan,  not 
only  for  the  plaintiff,  but  for  three  others, 
and  tbe  bond  In  quesUon  was  given  for  their 
benefit,  and  was  the  only  one  girra  fbr  tlie 
funr.  It  is  manifest  that  the  aggr^te  lia- 
bility of  tbe  sure  ties  to  the  four  wards  conld 
not  exceed  9G00.  The  other  three  wards  are 
not  made  parties,  and  without  them  no  Judg- 
ment can  be  rendered  by  which  their  rights 
can  be  impaired.  It  follows  that  the  court 
below  ahoold  bare  rendwed  judgment 
against  the  sureties  for  $150,  uid  only  that" 

Although  the  bond  in  this  case  Is  not  In 
strict  conformity  to  the  stalnte,  yet  the 
tact  tbat  it  was  given  for  the  benefit  of  more 
than  one  minor  does  not  vlttate  it  The 
practice  In  this  respect  ajitpean  to  be  gener- 
al and  onlftHSn  In  all  courts  authorised  to 
take  such  bonds.  The  omlsskm  of  the  word 
-aererally"  does  not  weaken  the  bond,  re- 
lease tlie  sureties  nor,  In  our  iq^lnion,  de- 
prive the  Individual  ward  from  maintaining 
an  action  either  against  the  guardian  or  fala 
saretles.  The  nature  of  the  guardian's  dn- 
tleo  is  several,  and  would  require  a  sev- 
eral Inventory,  a  sevoal  accounting,  and  pay- 
meat  over  to  the  wards,  aa  they  severally 
arrive  at  fall  age. 

The  appellants  contend  tbat  there  Is  no 
all^ation  In  tbe  complaint  tbat  the  decree 
In  tbe  guardianship  matter  found  tbe  sum 
for  which  judgment  Is  given  to  be  due  tbe 
plaintiff;  but  In  this  counsel  Is  mistaken, 
for  tbe  compl^t  distinctly  ctaai^  "that 
the  final  aecmint  of  Thomas  Deegan  as  for- 
mer guardian  of  plaintiff  has  been  settled  in 
the  above  court,  and  $574.10  ftrand  to  be  due 
plaintiff  thereon." 

Counsel  also  contends  that  there  Is  no  al- 
l^atlon  of  a  breach  of  the  ctrndltions  of  the 
bond;  tbat  there  is  no  lUlegatlon  that  the 
money  has  not  been  paid  to  the  platntltt; 
and  that,  consequently,  the  oonq>laint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  To  this  contentl<m.  however,  we 
think  there  are  two  sufficient  answers: 
First  The  complaint  does  allege  "that  after 
qualifying  as  such  guardian,  the  said  de- 
fendant Thomas  Deegan  received  as  said 
guardian,  of  the  pevson  and  estate  of  plain- 
tiff, tbe  sum  of  $1,280.40  of  the  mon^s  be- 
longing to  plaintiff,  and  has  unlawfully  con* 
verted  the  sum  of  $574.10  thereof  to  his  own 
use."  The  demurrer  Is  general  so  far  as 
this  point  is  concerned,  and  tbe  defect  now 
relied  m>on  is  not  spedally  pointed  out  as 
Buch.  niere  can  be  no  question  that  the 
aUesatton  just  quoted  was  Intended  as 
charge  of  a  breach  of  tbe  conditions  of  the 
bond.    Admitting  that  It  Is  not  sufficient  as 


Budi,  It  Is  still  moie  a  defect  of  form  than 
tit  substance,  and  Is  quite  different  firom  a 
complaint  that  contains  no  allegation  of  a 
breach.  As  such  it  was  waived  by  Uie  gen- 
eral form  of  the  demurrer.  Grant  T.  Sheer- 
lu,  84  GaL  197,  23  Fac.  1004;  Bliss  v.  Sneath 
(Cat.)  86  Paa  1029.  Second.  The  office  of 
guardian  is  one  of  trust  and  obllRatlon.  He 
Is  bound  to  act  for  the  best  Interest  of  his 
ward,  and  not  for  his  own;  and,  whenever 
he  seeks  to  gain  an  advanti^  at  the  ex- 
pense of  his  ward,  such  act  ta  fraudulent 
It  was  the  duty  of  the  guardian  to  keep  the 
money  of  his  ward  separate  and  Intact  from 
bis  own  funds,  and  invest  the  same  for  the 
best  Interest  of  his  ward.  He  had  no  right 
to  use  It  in  his  own  private  business,  nor  for 
his  own  purposes;  and.  If  tie  did  so,  such 
use  was  a  breach  of  his  duty.  1  Perry, 
Trusts,  I  275.  The  Ixmd  was  that  he  should 
faithfully  execute  the  duties  of  his  trust  ac- 
cording to  law;  and  If  he  converted  the 
money  to  his  own  use,  as  diarged  In  the 
complaint  there  was  clearly  a  breach  of  his 
duty  as  such  guardian,  and  consequent^  a 
breach  of  the  condition  of  the  bond,  for 
which  bis  sureties  are  responsible.  Steto  v. 
Boberts,  21  Ai^  2G3;  Irwin  v.  Backus,  25 
CaL  221. 

It  follows  that  Thomas  Deegan  was  le- 
gally removed  as  guardian,  and  by  such  re* 
moval  his  trust  expired,  and  the  conditions 
of  his  bond  were  broken.  Henry  Nellgh, 
having  been  selected  by  the  minor,  and  at 
his  request  appointed  by  the  court,  Is  the 
legal  guardian.  Tbe  judgment  and  order 
appealed  from  are  affirmed,  and  it  Is  so  or- 
dered. 

BIOELOW  and  BBLKXAP.  JJ.,  concur. 


DEEGAN  v.  DEEGAN  et  al.    (No.  1,410.) 
(Sopreme  Court  of  Xerado.    July  28,  1894.) 

Appeal  from  district  conrt.  Store;  count;; 
Hicoard  RUine.  .Tudee. 

Action  by  Michael  M.  Deetjan,  an  infant,  by 
Henry  Neligh,  his  gnardian,  asainHt  Thomaa 
Deegan  and  others,  on  the  bond  of  defendant 
Deegan  a»  the  former  guardian  of  such  infant. 
From  a  jud^iont  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

W.  B.  F.  Deal,  for  appellanta.  C.  E.  Made, 
for  reepcHideiit. 

PER  CURIAM.  This  case  turns  on  the  some 
questions  iirenented  in  the  case  of  Deegan  v. 
Same  Deft-udanta  (No.  1.400;  this  day  dodded) 
87  roc.  :JIU),  and  it  must  he  deeiili-d  in  rh.;  xnino 
way.  Judgment  and  order  appealed  from  are 
affirmed. 


THA^ILING  T.  DUPFKT. 
(Supreme  Court  of  Montana.    July  16,  1804.) 
Action  on  Note— Answer— ScmciBUCT. 
In  an  action  on  a  note  by  the  indorsee 
agniniit  the  maker,  an  answer  alleging  fraud  in 
the  inception  of  the  note  states  a  srima  fad^ 

Digitized  by  VjOOQIC 


864 


PACIFIC  REl*OBTEB,yoL.37. 


(Mont. 


defense,  and  throwi  tbe  liardeD  of  prarlng  bona 
fides,  which  includes  want  (tf  knowledge  of  the 

alleged  fraud,  on  plaintiff. 

Appeal  from  district  court,  Meagher  coun- 
ty; Frank  Henry,  Judge. 

Action  on  a  note  by  Sle^und  Tfaamllng 
agaiiut  J.  H.  Duffey.  From  a  Judgment  tot 
l^alntiff,  defendant  amiealB.  Rerowd. 

Thompson  &  Maddoz,  for  a^ieUant.  Smith 
Sc  Qorml^,  for  respondoit 

PEMBBRTON,  0.  S.  The  complaint  In 
this  case  alleged  that  on  March  6»  1893,  the 
defendant  executed  and  delivered  his  nego- 
tiable promissory  note  to  Hatch  Bros.  &  Co. 
for  $5,000.  with  interest,  payable  five  months 
after  date;  that  on  or  about  the  Ist  day  of 
April,  1893,  and  before  the  matnrily  thereof, 
the  said  Hatch  Bros.  &  Go.  Indorsed  the  same 
to  plalntlfr,  who,  in  this  action,  demands 
Judgment  for  the  amount  of  said  note.  In 
his  answor,  defendant  admits  the  execution 
and  dellrery  of  said  note,  as  alleged,  but  re- 
sists the  recorery  of  Judgment  thereon,  on 
the  ground  of  fraud  practiced  upon  Um  by 
■aid  Hatch  Bros.  &  Go.  In  the  Inception  of 
said  Instrument  The  answor  does  not  al- 
lege that  plaintiff,  the  Indoraer  of  said  note, 
participated  In  the  alleged  fraud,  or  had 
knowledge  thereof  at  the  time  of  the  Indorse- 
ment of  said  note  to  him.  It  Is  not  denied 
tiiat  the  fraud  alleged  In  the  Inception  of  the 
note  would  defeat  a  recoT«7  tha%on  In  an 
action  by  the  orl^nal  holders.  TbB  plaintiff 
filed  a  replication  denying  aiv  knowledge 
of  the  fraud  alleged  in  the  answer.  After 
filing  said  re^catlott,  the  pU^ntlfl  moved 
the  court  for  a  Judgment  on  the  pleadings, 
on  the  ground  tiiat  the  answer  did  not  state 
facts  snfEident  to  constitnte  a  defense.  This 
motitHi  was  sustained  by  the  court,  and  Judg- 
ment rendered  In  favor  of  the  plaintiff  fw 
the  amount  of  said  note  and  Int^est  From 
this  Judgment  this  appeal  Is  prosecuted. 

The  question  presented  by  thla  ai^eal  Is, 
was  It  essential  to  the  suffloiency  of  the  an- 
swer that  It  Should  allege  that  plaintiff  had 
knowledge  of  the  fraud  alleged  In  the  Incep- 
tion of  said  note  at  the  time  it  was  indweed 
by  him?  In  other  words,  did  tlie  allegation 
of  fraud  in  the  Inception  of  the  note,  contain- 
ed In  the  answer,  place  the  burden  of  proof 
of  bona  fides  upon  the  plaintiff,  or  was  the 
defendant  required  to  allege  and  prove 
knowledge  of  such  fraud  on  the  part  of 
plaintiff  at  the  time  the  note  was  Indorsed 
to  him?  Mx.  Bliss,  In  his  work  on  Code 
Pleading  (2d  Ed.,  §  395),  uys:  'an  an  ac- 
tion upon  negotiable  paper,  the  defendant 
may  plead  fraud  or  lllegalliy,  or  that  the  bill 
or  note  was  lost  or  stolen;  and  It  Is  well  set- 
tled tliat,  in  showing  such  fraud,  etc.,  he 
makes  a  good  prima  facie  defense,  and  that 
the  {dainttff  must  show  affirmatlvdy  that  he 
is  a  bona  fide  holder  for  value.  But,  in  such 
case,  how  should  the  Issue  be  made  on  pa- 
per? Upon  prindple,  every  pleader  who,  in 
submitting  evidence,  holds  the  affirmative  of 


an  Issue,  must  plead  the  fticts  upon  whldi 
the  Issue  la  made.  It  la,  howevw,  common, 
In  pleading  fraud,  lll^ality,  or  other  matter 
going  to  the  validity  of  a  UU  or  note  bi  the 
hands  of  an  indwsee,  to  also  avffl-  a  want  of 
consid^tion,  and  to  charge  notice.  Is  this 
averment  necessary?  Is  It  sufficient  for  the 
plaintiff  to  traverse  it.  If  made,  or  should  he 
affirmatively  allege  the  ftcts  he  Is  required 
to  prove?  I  do  not  find  these  questions  set- 
tled upon  authority.  In  the  analogous  cases 
of  a  bill  to  enforce  an  equity  against  one  who 
has  obtained  the  legal  titie,  whether  to  land 
or  chattels,  It  is  sufficient  fw  the  plaintiff  to 
show  the  equity;  he  thereby  makes  a  iHima 
fade  case  against  the  wwld.  A  purdiaser 
for  consideration  without  notice  will,  how- 
ever, be  protected.  In  his  plea  or  answer, 
the  purchaser  of  land  mnst  aver  expressly 
that  the  person  who  conveyed  was  seised,  or 
pretended  to  be  s^Bed,  when  he  executed  the 
conveyance,  and  that  he  was  in  possession; 
must  state  consideration,  and  Its  actual  pay- 
ment; and  must  deny  notice.  Whether  It  has 
been  averred  by  the  opposite  party  or  not 
The  purchaser  of  stock.  If  he  would  defend 
against  a  plaintiff's  prima  fade  titie,  must 
affirmatively  state  In  his  answer,  and  nmst 
prove,  the  facts  showing  that  he  was  a  bona 
fide  purchaser  for  value.  In  the  matter  un- 
der consideration,  the  plaintiff,  after  the 
defendant's  showing,  can  only  protect  him- 
self hy  his  relation  to  the  papw.  In  Itself, 
it  Is  good  for  nothing;  but,  when  one  has  put 
his  name  to  a  negotiable  instrument  the  law 
merchant  for  commercial  reasons,  will  pro- 
tect the  Innocent  holder,  the  person  who  has 
obtained  It  in  good  faith  and  toe  value.  As 
we  have  seen,  he  mnst  prove  that  he  has  ob- 
talned  it  as  most  the  holder  of  a  legal  title 
to  propoty  as  against  the  holder  of  an 
equity.  It  would  seem,  both  from  analogy 
and  upon  prindple,  that  he  ahoold  be  requir- 
ed to  afilrmativety  plead  the  fitcts  that  thus 
protect  him,  which  he  is  required  to  prove, 
and  that  the  allegation  of  notice,  ete.,  in  tlie 
answOT,  Is  unnecessary."  And  see  author- 
ities cited.  In  Vosburgh  v.  IMefendorf,  118 
N.  Y.  857,  23  N.  E.  801,  a  case  Involving  tiie 
doctrine  Invdved  in  the  case  at  bar,  the  court 
says:  "The  learned  counsel  tor  the  plaintiff 
contends  that  In  this  case  the  burden  of  prov- 
ing notice  to  tiie  plaintiff  of  the  focts  con- 
nected with  the  execution  of  the  note,  and  of 
the  fraud,  if  any,  was  upon  the  defendant 
and  that  in  the  absence  of  such  proof  by  the 
defendant  the  plaintiff  was  oititled  to  re- 
cover. We  think  that  this  proposition  cannot 
be  maintained.  Doubtless  some  support  may 
be  fbund  for  it  in  c«taln  elementary  books, 
and  in  some  of  tiie  adjudged  cases  In  other 
states.  But  In  this  state  It  must  be  regarded 
now  as  a  settied  rule  that,  when  the  maker  of 
negotiable  paper  shows  that  It  has  been  ob- 
tained from  him  by  fraud  or  durees,  a  subse- 
quent transferee  must  before  entitled  to  re- 
cover on  It  show  that  he  Is  a  bona  fide  pur- 
chaatar.  Bank  t.  Green,  431V>-  Y.  28^t  Bank 
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T.  Noxon.  45  N.  T.  762;  Bank  v.  Carll,  85  N.  T. 
440;  Wilson  V.  Bocke,  58  N.  T.  643;  Bank  t. 
Praifield,  69  N.  Y.  502;  Nlckerson  t.  Ruger, 
76  N.  Y.  27»;  Seymour  r.  McKInstry,  106  N. 
Y.  240,  12  N.  £.  348,  and  14  N.  B.  94;  Stewart 
T.  lAnsIng,  104  TJ.  S.  505;  Smith  t.  Living- 
ston, 111  Mass.  342;  Snnivan  t.  Langley,  120 
Mass.  437.  The  plaintiff  did  not  satisfy  this 
rule  by  showing  that  be  paid  value  for  the 
note;  tt  was  necessary,  In  order  to  entitle 
him  to  recover,  to  go  further,  and  show  that 
he  had  no  knowledge  or  notice  of  the  fraud 
with  which  the  Instrument  was  tainted  from 
Its  cHlgln."  In  Bank  v.  DIefendorf,  25  N.  BJ. 
402,  a  recent  and  well-oonstdered  case,  the 
court  of  appeals  of  New  York  say;  "The 
plalntlir  claims  that  the  proof  showing  It 
purchased  the  notes  before  maturity,  paying 
value  therefor,  conclusively  establishes  Its 
character  as  a  bona  fide  holder,  and  entitles 
tt  to  recover,  in  the  absence  of  proof  showing 
Uutt  It  had  notice  or  knowledge  of  facts  con- 
stituting a  defense  to  the  action.  The  plain- 
tlfrs  contention  eliminates  the  element  of 
good  faith  from  the  transaction,  and  assumes 
that  the  language,  'a  holder  f<Kr  ralue,'  as 
used  In  the  autbcnrltles,  is  satisfied  by  proof 
ttiat  the  notes  were  purchased  before  ma- 
turity, and  valae  iwld  therefor.  We  think 
this  coDtentimi  is  contrary  to  the  weight  of 
anfhwitr  In  this  state,  even  if  it  is  not  wholly 
nnsnppwted  by  It  The  payment  of  value 
for  negotiable  paper  is  a  drcmnstance  to 
be  taken  into  account,  with  otb«r  facts,  in 
determining  the  question  of  the  bona  fides  of 
the  transaction,  and,  when  full  vatoe  is  paid. 
Is  entitled  to  great  weight;  hot  that  fact  la 
never  conclusive,  exc^t  In  the  absence  of 
evidence  tending  to  show  notice  of  bad  faith. 
Those  who  seek  to  secure  the  advantages 
which  the  commercial  law  confers  upon  the 
holders  of  bank  bills  and  negotiable  paper 
must  bring  themselves  wltliln  the  conditions 
which  the  law  tH^crlbes  to  establish  the 
character  of  a  bona  fide  hcdder.  They  are 
entitled  to  the  benefits  of  that  rule  only  when 
they  have  pnrcliased  such  paper  In  good  faith. 
In  the  usual  course  of  business,  before  ma- 
turity, for  full  value,  and  without  notice  of 
any  facts  affecting  the  vallditr  ot  the  paper. 
This  has  been  the  law  in  this  state  since  the 
case  of  Bay  v.  Goddtngton,  5  Johns.  Ch.  54, 
20  JohUfi.  637.  The  fact  that  they  took  the 
paper  before  maturity,  and  paid  the  fall 
value  thereof,  in  the  absence  of  other  facts, 
undoubtedly  affords  a  presumption  of  tlie 
good  folth  of  the  transaction;  but  where  it 
farther  appears  that  such  property  has  been 
fraudulently  or  Ulepilly  obtained  from  its 
owner  or  maker,  and  under  such  drcum- 
Btancea  that  the  person  putting  it  in  circula- 
tion could  not  maintain  an  action  tboreon, 
It  la  incumbent  upon  the  holder,  In  order  to 
succeed,  to  go  furthra-,  and  show  the  cbcnm- 
stances  vni&e  whldi  It  came  Into  his  pos- 
sesrion,  and  that  he  has  acted  in  good  faltii 
In  the  transaction.  What  constitutes  good 
faith  In  such  transactions  has  been  the  sub- 


ject of  freauent  dlscosirionlnfbebocftai;  and, 
while  differences  of  opinion  may  exist  on 
some  points,  there  is  perfect  uniformity 
among  them  upon  the  point  that  a  want  of 
good  faith  in  the  transaction  is  fatal  to  the 
titie  of  the  holder,  and  that  gross  careless- 
ness, although  not  of  Itself  sufficient,  as  a 
question  of  law,  to  defeat  titie,  constitutes 
evidence  of  bad  faith.  Hie  requirement  of 
good  faith  is  expressed  In  the  very  term  by 
which  a  holder  Is  protected,  and  Is  funda- 
mental In  the  maintenance  of  tiie  character 
claimed  to  be  protected.  1  Pars.  Notes  & 
B,  258.  •  •  ♦  A  snfflclent  number  of  au- 
thorities have  been  dted  to  show  the  tml- 
formlty  with  which  the  cases  In  the  highest 
courts  at  the  state  hold  that,  upw  proof 
the  defendant  that  his  obligations  have  been 
fraudulently  or  illegally  obtained,  and  put 
in  drcnlation,  the  parson  se^ng  to  recover 
up<mtiiem  mnst8how,notonlythatheboi%ht 
b^ore  maturity  and  paid  valne,  bnt  also 
the  circumstances  under  which  he  acqtdred 
the  papa,  with  the  view  ot  enabling  the  Jary 
to  determine  whether  he  acted  in  «ooA  faith 
or  not.  It  makes  no  difference  in  the  qne»> 
tion  presented,  whether  the  plaintiff  pursues 
the  orderly  course  of  first  (H'esentlng  and 
{HTOvlng  bis  note,  relying  upon  the  presump- 
tions of  hooA  fides  which  accompany  the  po»- 
sesslm  of  the  paper,  and  delays  making  proof 
of  the  circumstances  of  his  purchase  until 
after  the  defendant  gives  evidence  of  his 
def«ise,  or,  as  In  this  case,  he  makes  the 
proof  of  such  circumstances  as  part  of  his 
affirmative  case.  The  burden  of  making  oat 
good  faith  is  always  upon  the  party  assert- 
ing his  title  as  a  bona  fide  holder,  in  a  case 
where  the  proof  shows  that  the  paper  has 
"been  flrandnlently,  feltmloosly,  or  illegally 
obtained  from  Its  maker  or  owner.  Such  a 
party  makes  out  bis  titie  by  presumptions, 
nntU  It  is  impeadied  br  evidence  showing 
the  paper  had  a  fkaudnlent  Inception;  and, 
when  this  is  done,  the  plaintiff  can  no  longer 
rest  iipon  the  presnmptions,  but  must  show 
affirmative  his  good  ftdth.  The  question  of 
law  Involved  in  this  case  was  considered  In 
the  case  of  Vosburgh  v.  Dlefendorf,  119  N. 
Y.  360.  23  N.  E.  801,  and  there  received  the 
unanimous  approval  of  the  court."  In  Stew- 
art V.  Lansing,  104  IT.  S.  SOS,  Mr.  Chief  Jus- 
tice Waite,  speaking  f<»-  the  court,  says:  "It 
is  an  elementary  rule  that,  It  fraud  oe  Ille- 
gality in  the  inception  of  negotiable  paper  is 
shown,  an  indorsee,  before  he  can  recover, 
must  prove  that  he  is  a  holder  for  value. 
The  mere  possession  of  the  paper  under  snch 
circumstances  Is  ziot  enough.  Smith  v.  Sac 
Co.,  11  Wall.  139.  Here  the  actual  illegfiUty 
of  the  paper  was  established.  It  was  Incimi- 
bent,  therefore,  on  the  plaintiff,  to  show  that 
he  occupied  the  position  of  a  bona  fide  hold- 
er, b^ore  he  could  recover." 

It  cannot  be  said  that  the  authorities  are 
uniform  or  harmonious  upon  the  questions 
Involved  In  this  case.  But  we  are  of  .the 
opinion  that  the  autlioritiea  cited  ctmtain  the 
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better  and  Bounder  reason  on  tlie  questions 
luTolTed.  It  mlgbt  frequently  occur  that  a 
defendant  In  eucb  a  case  would  be  powerless 
to  allege  or  prove  knowledge  in  the  plaintiff 
of  the  fraud  which  tainted  the  note  sued  on, 
at  Its  Inception, — this  knowledge  being  pe- 
culiarly within  the  breast  and  possession  of 
the  plaintiff,— whereas  it  would  very  rarely 
bo  a  imrdsbip  upon  an  indorsee  to  require 
htm  to  show  his  bona  fides  by  proving  the 
circumstances  and  facts  under  which  he  be- 
came the  owner  and  holder  of  the  luiper  on 
which  he  sues.  From  the  foregoing  authori- 
ties and  consideration,  we  are  of  the  opinion 
that  the  allegation  of  fraud  In  the  Inception 
of  the  note  sued  on,  contained  in  the  answer, 
contained  a  prima  facie  defense,  and  placed 
the  burden  of  proving  bona  fides,  which  in- 
cludes a  want  of  knowledge  of  the  fraiM  al- 
leged, upon  the  plalutlfT  In  this  case;  and, 
if  so,  the  burden  of  pleading  such  want  of 
knowledge  was  upon  him,  necessarily.  It 
therefore  follows  that  the  action  of  the  trial 
court  in  rendering  judgment  on  the  pleadings 
was  error.  The  Judgment  Is  reversed,  and 
the  catue  remanded  for  trial.  Reversed. 


GALVIX  T.  MAC  MINING  ft  MHJJNG  CO. 

(Supreme  Court  of  lifontana.  July  2,  18d4.) 
Attosxbt'b  Fees— Evipbscb  —  Flbuusos  ahd 

PROOF8— VAailHCS. 

1.  Where  defendant  assumes  payment  of  a 
note  executed  by  plaintiff,  which  provides  for 
the  recovery  of  attorney's  fees  if  its  payment 
be  enforced  by  the  legal  holder  by  action, 
defendant  is  not  liable  for  attorney's  fees  in 
ail  action  by  plaintiff  to  compel  defendant  to 
pay  the  note. 

2.  Plaintiff  ind<Hwd  on  his  certificates  of 
stock  an  assignment  to  one  D.,  and  left  them 
in  the  handa  of  defendant's  secretary,  explain- 
ing that  he  was  about  to  borrow  moner  from 
D.;  and  that  he  indOTsed  them  in  advance,  to 
facilitate  the  transactioD.  Tbe  loan  was  not 
consummated,  and  plaintiff  made  a  demand 
for  the  certificates,  but  the  secretary  said, 
"You  have  no  stock  in  this  company."  The 
defense  was  that,  plaintiff  having  indorsed 
them,  in  contemplation  of  transferring  them  to 
D.,  the  secretary  was  justified  in  withholding 
them  nntll  D.  reassigned  them,  or  ordered  their 
delivety  to  plaintiff.  Held,  that  a  verdii^  for 
plaintiff  was  warranted. 

3.  Where  a  complaint  is  In  asHumpstt  on 
contract  of  sale  and  purchase,  and  the  proof  dis- 
closes a  tcHTtuous  detention  and  unwarranted 
refusal  to  deliver  the  pmp&tty  to  plaintiff  on 
his  demand  therefor,  there  is  no  variance. 

4.  Such  action  not  being  au  action  for 
monej  had  and  received  by  defendant  through 
the  sale  of  goods  unlawfully  taken  from  plain- 
tiff, it  is  not  necessary  to  allege  or  prove  a  sale 
of  the  convened  property. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  William  H.  Hunt.  Judge. 

Action  by  Patrick  Galvln  against  the  Mac 
Mining  &  Milling  Company  to  recover  for 
shares  of  stock  sold  to  defendant,  and  to 
compel  defendant  to  pay  a  note  exccute<l  by 
plaintiff,  which  defendant  bad  assumed  to 
pay.  i<>om  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Afilrmed. 


McConn^  Glayberg  &  Gunn,  tat  appellant. 
C  B.  Nolan  and  T.  J.  Walsh,  tar  respondent. 

PER  CURIAM.  In  this  action  plaintiff 
alleges  sale  and  delivery  by  him,  and  pur- 
chase by  defendant,  of  7,4G8  shares  of  the 
capital  stock  of  the  defendant  company,  of 
the  reasonable  value  of  $2,it40.40,  but  that  de- 
fendant has  failed  to  make  payment  therefor; 
wherefore  Judgment  la  demanded  for  recov- 
ery of  that  sum.  And  for  a  second  cause  of 
action  plaintiff  alleges  a  transaction  whereby 
he  claims  defendant  became  indebted  to  hiui 
in  the  sum  of  $1,22G,  with  certain  Interest 
thereon,  by  reason  of  defendant  having  as- 
sumed and  agreed  to  pay  plaintiff's  promis- 
sory note  for  that  amount,  which  he  and  an- 
other had  executed  and  delivered  to  Henry 
Klein.  It  appears  this  note  provided  for 
attorney  fees,  to  be  recovered,  In  case  its  pay- 
ment was  enforced  by  action  at  law,  by  the 
legal  holder  thereof;  and,  in  addition  to  the 
demand  for  $1,226  and  lutertst,  plaintiff 
demands  an  attorney's  fee  of  ?G0,  presmna- 
bly  (but  not  expressly  by  allegation)  predicat- 
ing such  demand  upon  a  condition  in  said 
note  that,  if  payment  thereof  was  enforced 
by  an  action  at  law,  reasonable  attorney 
fees  for  prosecuting  such  action  should  be 
recovered  also. 

As  to  this  second  cause  of  action  It  is  ad- 
mitted that  defendant. beforefilingltsanswer. 
had  fulfilled  Its  obligation  to  pay  the  principal 
and  Interest  of  said  note,  but  in  Its  answer 
denies  liability  for  any  attorney  fee  for 
prosecuting  plaintiff's  action  to  compel  it  to 
pay  said  note.  The  question  concerning  this 
attorney  fee  la  therefore  the  only  point,  re- 
specting the  cause  of  action,  Involved  In  this 
appeal.  As  to  this  attorney  fee  it  is  plain 
that  the  defendant  company  was  not  liable 
therefor.  It  was  not  directly  a  party  to  said 
note,  but  in  the  arrangement  between  plaintiff 
and  defendant  the  latteragroed  to  pay  the  note, 
and,  not  having  paid  the  whole  thereof  when 
this  action  was  brought,  plaintiff  assumed 
that  he  could,  by  this  action,  compel  defend- 
ant to  pay  him  the  amount  of  said  note,  to- 
gether with  reasonable  attorney  fees  for 
prosecuting  his  action  to  enforce  such  pay* 
ment.  Before  the  action  came  to  trial,  how- 
ever, and  befwe  answer,  defendant  paid  the 
amount  of  said  note  to  the  holder  thereof. 
It  Is  not  shown  that  defendant  bad  agreed 
to  pay  attorney  fees  for  prosecuting  an  ac- 
tion at  law  to  compel  It  to  pay  said  note,  and 
we  are,  without  hesitation,  of  opinion  that 
defendant  Is  not  liable  for  such  demand. 
Lang  T.  Cadwcll,  13  Mont  — ,  31  Pac.  95T. 

As  to  the  first  cause  of  action,  for  the  re- 
covery of  the  reasonaMc  value  of  said  stock. 
It  appears  that  plaintiff  relied  ixpoa  the  tact 
that  defendant  had  tortlonsly  assumed,  held, 
and  converted  said  stock  to  his  own  use,  and 
therefore  plnintitt  alleges  purchase  thereof 
by  defendant,  on  the  theory  that  he  cotdd 
waive  the  toiit,  and  sue  as  upon  contract  tot 
purchase.    Defendant    specifically  denied 
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ereiy  allegation  of  EdalnttlfB  comidalDt  »• 
latlDK  to  the  sate  and  porchaae  of  said  stodc 
It  was  developed  on  the  trial  that  aajd  Btock 
had  been  plaoed  In  the  custody  oi  defend- 
ant's secretary,  itlth  an  aadgnment  Indorsed 
thereon,  transferring  the  same  to  A.  McLaln, 
under  the  condition  tiiat  the  same,  wltii  other 
stodc,  ndght  be  pwchased  by  the  latt«  on 
or  befcne  a  certain  date  fixed,  tm  payment 
of  a  c«taln  snm  per  share.  That,  such  ar- 
mnii:ement  baring  expired,  or  been  entirely 
revoked,  learlng  plaintiff's  stodc  In  the  pos- 
session at  the  secretary  of  said  company, 
subject  to  plaintiff's  withdrawal  or  control, 
the  plaintiff  went  to  the  secretary  of  deTend- 
ant,  and  obtained  his  shares  of  stoc^  and 
IndfHsed  theretm  an  assignment  thereof  to 
T>.  OalTln,  and  left  the  same  in  the  hands 
of  s^  secretary,  explaining  to  him  that 
plaintiff  was  about  to  borrow  a  sum  of  money 
from  D.  Galvtn,  and  proposed  to  assign  and 
place  said  stock  as  security  fbr  such  lonn. 
That  he  expected  D.  Galvln  to  arrive  on  a 
train,  and  conenmnnte  the  loan  and  de- 
livery ta  the  security,  and,  In  wder  to  facili- 
tate tile  transaction,  as  D.  Galvln  would 
have  but  a  few  momenta  to  devote  thereto, 
plaintiff  had  made  this  Indorsement  of  as- 
idgnmait  In  advance  of  consummating  such 
loan.  That,  as  appears  to  be  conceded,  the 
loan  in  question  was  not  consummated  at 
alU  and  thereafter  plaintiff  called  upon  the 
secretary  of  defimdant,  and  sought  to  obtain 
possession  of  his  shares  of  stock,  but  defend- 
ant's secretary,  as  appears,  did  not  deliver 
the  same,  saying  than  would  be  some  new 
blank  certificates  of  stock  in  possession  of 
the  company  hi  a  few  days,  and  that  when 
the  same  arrived  he  would  Issue  plaintiff  a 
new,  clean  certlflcato,  representing  his 
shares.  In  lieu  of  the  old  ones  which  had 
been  indorsed  by  tiie  assignments  above  men- 
tioned. Being  agreeable  to  that  8U{^i:estion, 
it  appears  plaintiff  teft  his  stock  in  the  cus- 
tody of  the  secretary  for  some  time;  and, 
as  appears  from  the  testimony  of  plaintiff, 
in  the  meantime  said  secretary  personally 
sought  to  purchase  said  stock  from  plaintiff, 
but  such  purchase  was  not  effected.  That 
after  said  certificates  of  stock  had  remained 
in  possession  of  said  secretary  for  some  time, 
plaintiff  demanded  the  delivery  thereof  to 
him,  but  the  secretary  refuso<l  to  deliver  the 
same  to  plaintiff,  saying,  "You  have  no  Ftock 
In  this  company."  On  this  state  of  facts 
plaintiff  based  his  right  to  recover  from  de- 
fendant the  reasonable  valne  of  said  stock; 
and  defendant  appears  to  have  undertaken 
to  defend  and  justify  the  action  of  Its  secre- 
tary on  the  ground  that,  the  plaintiff  having 
made  said  indorsements  on  the  certificates  In 
contemplation  of  transferring  them  to  D. 
Galvln  as  security  for  a  loon,  the  secretary 
was  Justified  in  withholding  said  certificates 
of  stock  from  plaintiff  until  D.  Galvln  re- 
assigned them,  or  ordered  their  delivery  to 
plaintiff.  On  this  theory  of  defense  the  ac- 
tion was  tried,  and  instructions  were  given 


to  tiie  Jury,  and  tiie  Jury  found  against  de- 
fendant, In  effect  finding  that  its  attempted 
defmse  or  Justification  of  its  secretary's  ac- 
tion was  not  well  founded.  Considering  the 
theory  of  defense,  and  the  evidence  Intro- 
duced In  the  action,  we  think  the  v^dlct  of 
the  Jury  Is  well  supported. 

Certain  instructions  of  the  court  to  the  Jury 
are  complained  of  as  being  Inconsistent  On 
the  tiie<Hry  of  the  defuse  Interposed  by  de- 
fendant, and  on  the  facts  shown,  these  in- 
structions are  entirely  correct,  and  ore  favors 
able  to  d^endant.  Nor  do  we  think  the  point 
that  certain  Instructions  are  Inconsistent  Is 
well  taken.  They  merely  set  fbrtii  alt^na- 
Uve  views  which  ml^t  be  adopted  In  the 
case,  according  to  the  conclusion  which  the 
Jury  reached  from  the  testimony,  and  prop- 
erly leave  the  Jnry  in  an  attitude  to  adopt 
one  or  the  other  of  such  cenclusions  from 
the  evidence. 

The  point  Is  raised  by  appellant  that  there 
is  a  fatal  variance  between  the  proof  and  the 
allegations  of  the  complaint,  because  the  com- 
plaint alleges  a  sale  of  ]>ersoual  propMty  de- 
scribed, and  seeks  to  recover  the  reasonable 
value  thweof,  but  the  proof  shows  a  tortious 
taking  and  conversion.  The  complaint  Is  In 
the  nature  of  assumpsit  upon  contract  of  sale 
and  purchase,  but  the  proof  discloses  a  tor- 
tious assumption,  detention,  and  unwar^ 
ranted  r^usal  to  deliver  said  stock  to  plain- 
tiff on  his  demand  therefor;  and  these  facts, 
togetiier  with  the  implication  which  the  law 
draws  therefrom,  are  relied  upon  to  support 
the  complaint  ailing  a  sale.  No  variance 
can  be  maintained  on  such  a  situation.  The 
authorities  at  common  law,  and  also  those 
relating  to  code  procedure  and  remedies,  hold 
that  a  declaration  In  assumpsit  Is  sup[>orted 
by  proof  of  the  wrongful  taking  and  convw- 
don  of  personal  property;  but  there  Is  a 
line  of  cases  which  cooflnes  the  right  of  elec- 
tion to  waive  the  tort  and  sue  and  recover  the 
value  of  the  goods  converte<l  as  if  sold  to 
the  wrongful  taker  to  cases  where  the  latter 
had  himself  disposed  of  the  property.  This 
distinction  has  received  very  cai*eful  consld- 
a-ation  and  extended  discussion  by  courts  of 
last  resort,  and  we  think  the  great  weight  of 
reason  and  authority— especially  of  decisions 
under  the  reformed  procedure— disregard  that 
distinction  as  Immaterial  In  cases  where  the 
owner  of  the  goods  sues  to  recover  the  rea- 
sonable value  thereof,  on  the  very  proper  and 
rightful  assumption  that  the  raker  proposed, 
not  to  take  the  same  without  compensation  to 
the  owner,  but  to  pay  hlra  the  reasonable 
value  thereof.  If,  however,  the  action  was 
not  for  the  reasonable  value  alone,  but  to  re- 
cover for  money  had  and  received  to  the  use 
of  the  owner  by  the  wrongful  taker  through 
the  sale  of  the  goods,  the  plaintiff  ought  cer- 
tainly to  allege  and  prove  the  sale  and 
amount  received,  because  that  shifts  the 
measure  for  accounting  from  that  of  the  rea- 
sonable value  to  the  proceeds  actually  re- 
ceived by  the  wrongfid  taker  through  the  sal^ 
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of  the  goods.    BUss,  Code  PL  (2d  Ed.)  SS  13, 
Poin.  Bern.  &  Bern.  Bights  H  607-573, 
and  cases  cited. 

It  la  also  urged  by  ^pellaut  that  the  eTl- 
deuce  Is  Insufficient  to  support  the  rerdlct, 
because  there  Is  no  evidence  showing  a  sale 
by  defendant  of  the  property  converted.  This 
not  being  an  action  for  money  had  and  re- 
ceived by  defendant  through  the  sale  of 
goods  wrongfully  token  from  plaintiff,  and 
it  not  being  necessary  to  allege  a  sale,  the 
point  that  the  verdict  Is  not  supported  be- 
cause of  want  of  proof  of  sale  Is  not  available 
in  this  action,  for  the  reasons  Just  shown. 

It  was  urged  in  the  closing  argument  on 
behalf  of  appellant  (but  not  made  a  point  In 
the  brief  of  Its  counsel)  that  defendant  could 
not  be  held  liable  for  the  conduct  of  its  sec- 
retary in  the  matters  herein  Involved,  on  the 
ground  that  the  secretary  had  no  authority  to 
involve  the  company  in  the  Implied  purchase 
of  said  stock;  that  such  acts  were  not  with- 
in the  realm  of  his  duties  as  such  secretary, 
or  within  the  scope  of  his  authority  In  any 
manner.  This  seems  to  the  court  to  be  an 
important  question,  in  view  of  the  evident 
relations  and  duties  of  a  secretary  to  a  corpo- 
ration; and  very  llliely  such  a  defense  would 
have  been  decisive  of  this  case,  so  far  as 
the  defendant  company  was  concerned,  bad 
It  been  interposed.  But  plainly  no  such  de- 
fense was  interposed  at  all  In  this  action,  and 
the  argument  of  such  a  proposition  on  this 
appeal  is  entirely  Inconsistent  with  the  de- 
fense Interposed  as  disclosed  by  the  record. 
Therefore,  Inasmuch  as  defendant  appears  to 
have  undertaken  to  espouse  the  conduct  of  its 
secretary,  and  Justify  his  action  in  this  re- 
spect, although  it  may  liave  been  outside  of 
his  authority  or  duty  In  his  relations  with  de- 
fendant, still,  if  defendant  wished  to  adopt 
his  conduct  complained  of  in  this  action,  and 
rest  its  defense  solely  upon  that  ground 
throughout  the  trial,  and  In  presenting  the 
motion  for  new  trial,  and  iu  presenting  the 
case  on  this  appeal,  In  the  brief  and  argument 
of  Its  counsel,  until  the  closing,  we  see  no 
reason  why  the  defendant  should  not  be  al- 
lowed to  adopt  its  secretary's  action  as  its 
own,  and  as  within  the  scope  of  his  authority, 
and  the  liability  which  follows.  It  is  proper 
to  further  remark  that  it  is  exceedingly 
doubtful  that  a  corporation,  without  speciol 
authorization,  can  become  purchaser  of  its 
own  stock,  which  has  been  sold  and  outstand- 
ing in  the  hands  of  individual  stockholders. 
It  may,  however,  commit  damage  by  wrong- 
fully preventing  a  stockholder  from  having 
the  use  and  benefit  of  his  stock.  But,  as  be- 
fore remarked,  the  corporation  In  this  case  ap- 
pears, as  far  ns  can  be  ascertained  from  the 
record,  not  to  have  relied  uiwn  such  grounds 
of  defense.  We  may  therefore  very  properly 
presume,  for  the  purposes  of  this  action,  that 
all  concerned  iu  the  corporation — officers  and 
stockholders— conc!irred  in  adopting  the  con- 
version of  siild  stock  by  its  secretary  as  their 
own  act   IC  that  be  the  case,  It  includes  oU 


who  have  any  rights  Involved.  A  [Mrlncipal 
may  adopt  as  Its  own  the  unauthorised  act 
or  transaction  of  an  agent;  and,  having 
taken  that  position  in  defense  of  a  suit,  they 
could  not  afterwards,  on  appeal,  be  heard  to 
deny  the  agent's  authority.  The  foregoing 
remarks  upon  this  view  of  the  case  are  made 
in  order  that  this  case  may  in  no  manner  be 
regarded  as  affirming  that  an  Incorporated 
company  may  be  held  liable  under  such  cir- 
cumstances, if  the  proper  defense  was  pre- 
sented, repudiating  the  transaction,  as  well 
as  the  authority  of  its  officer  to  bind  It  there- 
in. Ordered  that  Judgment  be  modified  by 
disallowing  recovery  of  attwney's  fee  on  the 
second  cause  of  action;  otherwlBe  Judsment 
afiirmed. 

PEMBERTOX.  HABWOOD,  and  DB 
WITT,  JJ.,  concur. 


TBRRITOBT  T.  TDBNEB.    (No.  90.) 
(Supreme  Court  of  Atixona.    March  8,  ISM.) 

COVSPIRACT— EviDEKCB— IriSTRDCTIOilB. 

1.  On  a  trial  for  conspiracy  to  commit  a 
misdemeanor,  the  conspiracy  must  be  est&b- 
lisbed  before  proof  of  acts  and  dedaratioos  of 
a  defendant,  relative  to  the  commissiou  of  the 
mimlf-moiiuor,  is  admissible. 

2.  On  a  trial  for  conspiracy  to  slaughter 
cattle,  by  persons  not  enttaged  as  bntchers, 
with  intent  not  to  preserve  the  hides  for  21  days, 
as  provided  by  Laws  1889,  No.  5,  It  la  error 
for  the  pnurt  to  assume  that  defendants  were 
not  butchers. 

3.  Proof  of  the  commission  of  the  misde- 
meanor is  not  snlHcient,  as  the  state  must  show 
that  it  was  committed  in  pursuance  of  the  con- 
spiracy charged. 

Appeal  from  district  court,  Oochlae  county; 
before  Justice  B.  E.  Sloan. 

Henry  B.  Turner  was  convicted  of  con- 
spiracy to  commit  a  misdemeanor,  and  ap- 
peals. Reversed. 

Allen  R.  Bngllsh.  for  appellant.  Atty. 
Gen.  Heney,  tor  the  Torltory. 

HAWKINS,  J.  The  appellant  was  Indict- 
ed, with  others,  for  conspiracy  to  commit  a 
misdemeanor,  viz.  they,  being  persons  not  en- 
gaged as  butchers,  did  conspire,  etc.,  to  kill 
cattle  for  sale,  and  not  retain  in  their  pos- 
session the  hides  taken  off  said  animals,  with 
the  eartuarks  attached  thereto,  without  any 
alteration  or  disfiguration  of  the  brands  or 
marks  on  said  hides,  for  21  days,  etc.,  free 
to  the  luapectlon  of  all  pcrsims  {paragraph 
073,  Pen.  Ccxlo  1887,  as  ameuded  1889,  p.  21), 
and  theu  charges  several  overt  acts,  sub- 
stantially in  the  language  of  the  said  statute, 
of  said  itarties,  not  being  engaged  as  butchers 
In  killing  cattle,  and  not  rotiilniug  the  hides, 
etc.  This  statute  makes  the  crime  a  misde- 
meanor, and  the  penalty  for  not  so  retaining 
the  hides,  etc..  Is  a  fine  not  exceeding  ¥2lX>. 
Conspiracy  Is  puulshable  by  Imprisonment  In 
the  territorial  prison  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  $1,000.   The  stat- 
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nte  regarding  the  crime  of  conspiracy  pro- 
Tides  that  no  agreement,  except  to  commit  a 
felony  npon  tlie  person  of  another,  or  to  com- 
mit arson  or  burglary,  amounts  to  a  con- 
spiracy, unless  some  act  besides  such  agree- 
ment be  done  to  effect  the  object  thereof  by 
one  or  more  of  the  parties  to  such  agreement. 
Pen.  Code,  p.  TOl,  par.  2GG,  And  upon  a  trial 
for  conspiracy,  in  a  case  where  an  overt  act 
is  required  by  law  to  constitute  the  off«ise, 
the  defendant  cannot  be  convicted  unless  one 
or  more  ov»'t  acts  be  expressly  alleged  iu  the 
Indictment,  nor  unless  one  or  more  of  the 
acts  alleged  be  proved.  Id.  par.  1654.  The 
appellant,  in  his  motion  for  a  new  trial,  al- 
leges various  grounds  of  wtot. 

The  main  question  for  us  to  consider  seems 
to  be:  Were  there  any  facts  showing  a  con- 
spiracy? If  not,  the  motion  of  ai^Uant  to 
direct  a  verdict  of  acauittal  should  have  been 
granted.  In  a  charge  of  conspiracy,  the  cor- 
rupt agreement  Is  tumally  the  gravamen  of 
the  offense.  Under  the  statute  in  this  case, 
It  Is  necessary,  however,  to  prove  the  corrupt 
agreement,  and  one  or  more  of  the  criminal 
acts  charged,  and,  after  these  are  both  char- 
ged and  proved,  it  becomes  conspiracy.  After 
a  full  examination  of  the  evidence,  we  are 
nnable  to  find  that  any  such  agreement  was 
proved,  either  directly  or  by  circumstances. 
It  is  true  it  was  permitted,  over  the  objection 
of  the  defendants,  for  the  prosecution  to 
prove  a  conversation  between  witness  Tay- 
lor and  Lyall  regarding  Mart  Taylor  selling 
witness  an  Interest  In  the  XL  cattle,  saying, 
by  working  together,  and  branding  ev«y- 
thing,  they  could  soon  make  up  a  good  herd. 
This  was  in  the  absence  of  the  defendants, 
and  no  evidence  had  been  Introduced  showing 
that  a  conspiracy  had  taken  place,  and  could 
only  prejudice  the  Jury.  It  is  said  to  be  a 
rule  of  ancient  standing  that  the  conspiracy 
should  be  first  established,  prima  facie,  be- 
fore the  acts  and  declarations  of  a  co-con- 
spirator can  be  admitted  in  evidence  against 
anotho'.  The  moat  that  can  be  said,  from 
the  testimony  in  the  case,  is  that  the  territory 
has  tried  to  prove  one  or  mo;re  of  the  overt 
acts  alleged.  This  proof  also  falls  short  of 
what  would  be  required  If  the  defendants 
were  being  prosecuted  for  the  mUdemeauor 
alleged  as  the  criminal  act.  There  is  no  evi- 
dence as  to  whether  defendants  were  butch- 
era.  This  was  a  material  matter,  and  would 
have  to  be  proved.  The  overt  act  charged  is 
a  statutory  misdemeanor.  Such  statutes  are 
to  be  strictly  construed.  If  the  defendants 
were  butchers,  the  law  only  required  the 
bides  to  be  kept  five  days. 

The  court  also  charged  the  Jury,  the  de- 
fendants "not  b^g  butchers,"  etc.  It  was 
clearly  material  to  prove  this.  The  allegation 
in  the  indictment  was  no  proof  against  the 
defendants.  It  was  all  there  was  before  the 
Jury  on  this  point    But^  If  one  or  more  of  the 
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overt  acta  had  been  proved,  that  alone  would 
not  have  been  sufficient  to  convict  the  defend- 
ants. It  is  primarily  necessary  to  prove  the 
corrupt  agreement,  and  then  such  overt  act. 
It  Is  made  so  by  the  law.  It  would  be  a 
dangerous  thing  to  hold  otherwlBC.  If  two 
persons  together  commit  a  misdemeanor, 
then  all  that  would  be  necessary  to  do  would 
be  to  Indict  them  for  a  conspiracy,  prove  the 
commission  of  the  misdemeanor,  and  convict 
them  of  a  felony.  It  was  the  intention  of 
the  statute  making  a  conspiracy  a  feJony  to 
prevent  just  such  a  thing.  All  that  can  be 
said  of  th'e  facts  and  circumstances  In  this 
case  Is  that  they  all  tend  solely  towards  con- 
necting defendant  with  the  commission  of 
the  misdemeanor  charged,  or  some  other 
crime.  In  Logglns  v.  State,  8  Tex.  App.  434, 
it  Is  held  that,  "ordinarily  the  mere  proof 
that  two  or  more  parties  were  actually  en- 
gaged in  the  commission  of  a  crime  does  not 
lead  to  the  necessary  Inference  that,  days 
or  weeks  or  months  before  its  commission, 
they  had  mutually  undertaken  and  agreed  to 
Its  commission."  And  again,  in  the  same  de- 
cision, It  is  stated  that  "It  would  be  a  doctrine 
fraught  with  mischievous  results  If  the  mere 
proof  of  an  actiial  commission  of  a  criminal 
act  by  two  or  more  parties  was  sufficient.  In 
itself,  to  Justify  the  conclusion  that  a  con- 
spiracy bad  been  formed,  a  week  or  a  month 
before,  by  the  same  parties,  to  commit  the 
particular  offense  In  question."  We  must 
therefore  conclude  that  the  court  erred  In  not 
sustaining  the  motion  to  direct  a  verdict  for 
defendant.  The  Judgment  Is  therefore  re- 
versed. 

BAKER,  C.  J.,  concurs. 


TERRITORT  v.  LYALL.    (Xo.  91.) 
(Supreme  Coart  at  Aiizcma.    March  8,  1894.) 

Appeal  from  district  court,  Cochise  county; 
before  Justice  R.  E.  Sloan. 

Joha  Lyall  was  coavicted  of  conspiracy  to 
commit  a  misdemeanor,  and  appeals.  Iteversed. 

Allen  R.  Engliah,  for  aKiellant  Atty.  Gen. 
Heney,  for  the  Territory. 

HAWKIXS.  J.  Indictmont  for  conspiracy 
with  Henry  B.  Tnmer  et  al.  The  defendants 
Turnpr  and  Lyall  severed  on  the  trial.  The 
testimony  is  snbstantially  the  same  as  that  iu 
case  of  Territory  v.  Turner  (No.  !X»  3"  Pac. 
3liS,  and  fails  to  show  the  ronspirary  c-harped. 
The  defendants  may  have  been  gnilty  of  a  mis- 
demeanor, charged  aa  the  overt  acts,  or,  from 
the  teAtlmony,— if  the  cattle  killed  at  the  time 
of  their  arrest  were  not  their  property,  and 
the  same  were  aniawfully  and  feloniously  tak- 
en,—of  »rrand  larwny.  They  were  not  tried  for 
those  offenses.  The  motion  to  direct  a  verdict 
of  not  Ruiltj  should  have  been  sustained.  For 
these  and  reasons  stated  (Territory  v.  Turner, 
supra),  the  judgment  is  reversed. 

BAIiEB,  C.  J.,  concurs. 
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In  re  DELINQUENT  TAX  LIST  OP  PIMA 
COUNTY. 

Api>eat  of  MAISH  et  al. 

(Supi-eme  Court  of  Arbsoua.  Jan.  17,  ISDl) 

ExoBSSiTB  Taxation— Tender  of  Ahol'nt  Dub- 
PiioPERTi  Subject. 

1.  A  taxpnj  er  cnnnot  object  to  a  tax  on 
nncon&rmed  Mexican  grants  on  the  sronnd  that 
the  title  thereto  is  in  the  public,  without  firac 
teuderiug  the  taxes  due  on  other  property  inr 
eluded  iu  the  assessment. 

2.  A  tax  aasts-nii'nt  an  followa:  "T^nd  and 
improTements.  San  If^acio  La  Cftnoe,  prirate 
land  cUim,"— ia  an  assessment  nson  the  eaui- 
table  claim,  not  upon  the  fee,  ana  is  therefore 
valid,  though  the  land  belong  to  the  public  do- 
main. 

Appeal  from  district  court,  Pima  county; 
before  Justice  Richard  E.  Sloan. 

Action  by  the  territory  of  Arizona  against 
the  persona  and  property  described  in  the 
delinquent  tax  list  of  Pima  county  for  1891. 
From  a  judgment  for  plalntlflf.  Matsb  and 
DriscoU,  objectors,  appeal.  Affirmed. 

O.  W.  Wrigbt.  for  appellants.  Frank  H. 
Hereford  and  Wm.  M.  Lorell,  for  appellee. 

BAKER,  C.  3.  Tbe  appeal  la  taken  from  a 
Judgmoit  £or  delinquent  taxes  for  tbe  yeara 
1889  and  1801.  Tbe  objectors,  Malsh  and 
Driscoll,  urge  a  number  of  reasons  why  the 
taxes  are  invalid.  They  relate  mostly  to  the 
manner  of  assessing  the  taxes,  preparing 
and  returning  the  delinquent  list,  and  simi- 
lar questions;  all  of  which  we  deem  mere  ir- 
regularities, and  covered  by  paragraph  2088, 
Ber.  St,  which  was  in  force  at  time  of  Judg- 
ment. As  to  all  of  these  objections  we  are 
content  with  the  reasons  given  In  the  case 
of  Atlantic  &  P.  B.  Co.  v.  Yavapai  Co.  (Ariz.) 
21  Pac.  768,  and  therefore  overrule  them. 
There  la  one  objection,  however,  which  goes 
to  the  validity  of  the  tax  levy,  and  this  we 
will  notice.  Some  of  the  proporty  listed  to 
the  objectors  consists  of  "nnconflrmed  Mexl' 
can  land  grants,"  and  as  to  these  it  Is  in- 
tended that  the  tax  levy  is  void,  because 
snch  "grants"  belong  to  the  public  domain 
until  confirmed  by  proper  authority,  and 
are  not  subject  to  local  taxation.  If  we  con- 
cede this,  we  still  ou^t  to  decide  adversely 
to  the  appeal.  There  was  other  property, 
real  and  personal,  listed  to  the  appellants 
that  year,  the  taxes  upon  which  were  cer- 
tainly valid.  The  appellants  neither  paid 
auch  taxes  nor  offereil  to  pay  tbem.  It  is 
certainly  not  Just  and  equitable  that  a  tax- 
payer be  suffered  to  retain  taxes  which  he 
ought  to  pay,  and  at  the  same  time  be  beard 
to  complain  of  taxes  which  he  claims  he 
ought  not  to  pay.  He  must  first  pay  or  of- 
fer to  pay  the  taxes  which  are  Justly  due  the 
Kovernuieut.  This  the  appellants  did  not  do. 
itailroad  Co.  v.  Patterson  (Mont.)  24  Pac. 
704.  Besides,  we  are  Inclined  to  view  the 
levy  in  this  case  as  being  upon  the  equitable 
claim  or  possessory  right  of  the  objectors  in 
the  "grants,"  and  not  upon  the  fee.  If  this 


Is  all  that  is  taxed.— *the  possessory  rigbt  or 
claim,"— the  tax  Is  valid,  though  the  land 
belong  to  the  public  domain.  Rev.  St  par. 
2631;  Colorado  Co.  v.  Commissioners,  05  U. 
S.  265;  People  v.  Donnelly,  58  Cal.  144.  It  is 
a  part  of  appellants'  argument  that  the 
"grants"  are  a  portion  of  the  public  domain 
until  segregated  and  confirmed  by  prc^r 
authority,  which  has  not  been  done.  If  this 
be  so,  an  assessment  of  taxes  to  Individuals, 
as  follows:  "Land  and  Improvemmts.  San 
Ignaclo  La  Canoa,  private  land  <daim,*'— may 
be  construed  as  an  assessment  upon  the 
equitable  claim  or  "posBessory  claim*'  thetv- 
to,  and  not  as  an  assessment  upon  the  fee 
or  land  Itself.  Hale  &  N.  G.  &  S.  M.  Co.  v. 
Storey  Co.,  1  Nev.  106.  Judgment  affirmed. 

HAWKINS,  J.,  concurs.  ROUSE,  dis- 
sents. 


In  ra  DELINQUENT  TAX  LIST  OF  FDfA 

COUNTY. 

An>eal  of  SANFORD. 
(Supreme  Court  of  Arizona,    Jan.  17,  1894.) 

Api>oal  from  district  court,  Pima  county; 
before  Justice  Richard  E.  Sloan. 

Action  by  the  territory  of  Arizona  against  the 
delinqnent  tax  list  of  1»»1.  From  a  judgment 
for  plaintiff,  D.  A.  Sanford,  objector,  appeals. 
Affirmed. 

Maxwell  &  Satterwhite,  for  appellant  Frank 
H.  Heref<ml  and  Wm.  5l  LoTdl,  for  appellee. 

BAKER,  C.  J.  TttiB  is  an  appeal  from  a 
jodgment  for  delinquent  taxes  for  the  year  1891. 
The  questions  presented  relate  mainly  to  the 
manner  of  making  the  assessment  and  making 
up  the  delinquent  list.  W^e  do  not  think  any  of 
them  fatal  to  the  taxes,  and  deem  them  irivfru- 
laritiea  only.  This  case  is  governed  by  the 
one  decided  at  the  present  term,— In  re  De- 
liumient  Tax  List  of  Pima  Co..  nbi  supra,— 
and  the  case  of  Atlantic  &  P.  R.  Co.  v.  Yava- 
pai Co.  (Aris.)  21  Pac.  76&  tht  judgment  is 
affirmed. 

HAWKINS,  J.,  concurs.  BOUSE,  X,  con- 
curs in  result 


BOARD  OF  COM'RS  OF  ALBANY  COUN- 
TY V.  CHAPLIN  et  al. 

(Su^me  Court  of  Wyoming.    July  25,  1S04.) 

LUBILOT  OI  COUNTT  — PuBUunOH  CfW  TaX  No- 

TIOB. 

Rev.  St.  S  1791,  empowers  each  county 
to  make  all  contracts  as  to  the  nropM-ty  and 
concerns  of  the  county.  Section  1793  provides 
that  the  power  of  a  connty  shall  be  exercised 
by  a  board  of  county  commissioners.  Section 
1817  provides  that  when  there  is  more  than  one 
paper  in  the  county  the  comraiasioners  shall  des- 
ignate which  ahall  be  the  official  paper.  Sec- 
tion 3822  provides  that  "the  treasurer  shall  gtxe 
notice  of  sale  of  real  property  fcur  delinqaent 
taxes  by  publication  thereof  •  *  *  in  a 
new8imi)er  in  his  county."  Hvld,  that  the  treas- 
urer was  not  obliged  to  publish  such  notice  in 
the  otiicial  paper,  but  could  publish  it  in  any 
other  paper,  and  that  the  county  was  Uable  foi 
its  publication.    Clark,  J.,  dissenting. 
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Errw  to  district  court,  Albany  comity;  J. 
W.  Blake,  Judge. 

Action  by  William  El.  Cbaplln  and  anotber 
against  the  board  of  commissioners  of  Al- 
bany  county  to  recover  for  pubUsblng  tax 
notices.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.  Affirmed. 

Nenis  Cw^hen  and  W.  H.  Bramel,  for 
plaintiff  In  error.  Brown  &  Amcdd,  for  de- 
fendants In  error. 

COXA  WAY,  J.  On  the  4tli  day  of  Febru- 
ary, 1S03,  the  treasurer  of  the  county  of  Al- 
bany delivered  to  the  defendants  In  error 
the  "notice  for  the  sale  of  lands  and  Improve- 
ments for  taxes,"  and  requested  its  publica- 
tion in  the  Laramie  Weekly  Bepublican,  a 
newspaper  published  by  defendants  In  error 
in  the  county  of  Albany.  The  notice  was  so 
published  weekly  for  five  successive  weeks, 
the  first  publication  being  made  on  the  9th 
day  of  February,  1893.  On  the  day  of 
January,  18^  plaintiff  in  error  had  declared 
the  Laramie  Boomerang  to  Ik  the  official 
paper  of  Albany  county.  This  order  was 
published  In  the  Boomerang  on  the  5th  day 
of  the  same  month.  On  the  9th  day  of  Feb- 
ruary, 1893,  plaintiff  In  wror  "instructed"  the 
county  treasurer  "to  cause  the  tax  sale  and 
all  printing  of  the  county  to  be  published  in 
the  I^aramle  Boomerang,  the  same  having 
been  dedgnated  as  the  official  papa-  of  the 
county,  pursuant  to  law."  The  notice  of  the 
tax  sale  was  not  published  In  the  Laramie 
Boomerang.  Plaintiff  In  error  refused  to 
pay  defendants  In  error  for  this  publication. 
Defendants  in  error  thereupon  gave  notice  of 
appeal,  brought  their  action  in  the  district 
court,  and  recovered  Judgment.  It  Is  assign- 
ed as  error  that  this  judgment  is  contrary  to 
law. 

Coonsel  for  plalntlflT  in  error  say  In  their 
brief:  "The  case  presents  a  single  proposi- 
tltai  of  law,  to  wit:  When  the  board  of  coun- 
ty commiadoners  of  a  county,  acting  under 
section  1817,  Rev.  St.  Wyo.,  have  deedgnated 
which  shall  be  the  official  paper  of  the  coun- 
ty, has  the  county  treasurer  the  right  to  pub- 
lish the  tax  sale  notice  in  another  paper, 
so  as  to  charge  the  coun^  with  the  ex- 
pense of  such  publication?"  Taking  the 
word  "right,"  as  equivalent  to  "power,"  this 
may  be  considered  as  a  correct  statement 
of  the  questicHi.  The  power  of  the  county 
treasorer  in  the  premises  is  conferred  by 
section  3822  of  the  itevlsed  Statutes  in  these 
words:  "The  treasurer  shall  give  notice  of 
the  sale  of  real  property  for  delinquent  taxes, 
by  publication  thereof,  once  a  week  for  four 
weeks,  in  a  newspaper  In  his  county.  If  there 
be  one,  the  first  insertion  of  which  notice 
shall  be  at  least  four  weeks  before  the  day 
of  sale,  and  by  a  written  notice  posted  on 
the  door  of  the  court  house,  or  building  com< 
monly  iised  therefor,  for  four  weeks  before 
the  sale,  and  if  there  be  no  newspaper  put>- 
Ushed  In  the  county,  the  like  notice  shall  be 


given  by  posting  one  written  notice  In  each 
of  the  five  most  public  places  In  the  county 
in  which  any  land  to  be  sold  Is  situated,  and 
one  on  the  court  house  door,  or  door  of  the 
county  building.  Such  notice  shall  contain  a 
notification  that  all  landson  which  the  taxes  of 
*  *  *  have  not  been  paid  will  be  sold  and  the 
time  and  place  of  such  sale,  with  a  list  of  the 
lands.  Ten  per  cent  upon  the  amount  of 
taxes  due  shall  be  added  when  the  lands  are 
advertised."  The  county  treasurer  did  just 
wlmt  this  statute  requires  him  to  do.  This 
is  not  qu^tioued.  But  It  is  urged  that  the 
authority  and  duty  of  the  county  treasui-er 
in  the  collection  of  delinquent  taxes  under 
this  statute  is  materially  restricted  by  other 
statutes  upon  other  subjects.  Counsel  for 
plaintiff  in  error  seem  to  rely  upon  the  gen- 
eral power  of  the  board  of  county  commis- 
sioners to  contract  for  the  county,  and  to 
manage  its  business.  Tills  general  power  la 
derived  from  sections  1791,  1793,  and  1801 
of  the  Revised  Statutes.  Section  1791  pro- 
vides that  each  organized  couuty  in  the  ter- 
ritory shall  be  a  body  corporate  and  politic, 
and  as  such  be  empowered,  among  other 
things,  "to  make  all  contracts  and  do  all 
other  acts  In  relation  to  the  property  and 
concerns  of  the  county  necessary  to  the  ex- 
ercise of  its  corporate  or  administrative  pow- 
er." Section  1793  provides  that  "the  powera 
of  a  county  as  a  l>ody  politic  and  corporate 
shall  t>e  exercised  by  a  board  of  county  com- 
missioners." These  sections  are  parts  of  an 
act  of  the  legislature  of  18Q9,  approved  on 
December  lOtb  of  that  year.  But  section 
3822  was  enacted  by  the  same  legislature, 
and  approved  the  same  day.  and  it  makes 
special  provision  that  the  county  treasurer 
shall  give  notice  of  the  sale  of  real  property 
for  delinquent  taxes  by  publication  thereof, 
etc.  So  the  legislature  did  not  Include  His 
publication  of  tills  notice  in  the  "acts  In  re- 
lation to  the  property  and  concerns  of  the 
county  necessary  to  the  exercise  of  its  cor- 
porate or  administrative  powers,"  which  acts 
were  to  be  done  by  the  a>unty  Itself,  as  a 
body  politic  and  corporate,  through  its  board 
of  commlssionere.  Or,  if  the  power  of  the 
county  conferred  by  section  1791  is  sufficient- 
ly broad  to  include  the  publication  of  this 
notice  in  its  scope,  then  the  legislature,  by 
section  3822,  excepted  it  out  of  that  general 
grant  of  power,  which  It  is  always  compe- 
tent for  the  legislature  to  do.  The  special 
provision  made  by  section  3822  for  the  publi- 
cation excepts  it  out  of  the  general  provi- 
sions of  the  statutes.  This  is  a  general  rule 
of  law.  Independent  of  statutory  provisions; 
and  it  is  also  fully  recognized  by  our  stat- 
ute. Rev.  St  8  1801,  subd.  5.  Plaintiff  In 
error  must  have  acted  upon  one  or  the  other 
of  these  views  of  the  law,  for  it  made  no 
attempt  to  contract  for  the  publication  of 
the  notice  of  tax  sale,  nor  any  direct  attempt 
to  cause  it  to  be  published  In  any  particular 
paper,  PlaiutitC  In  error  merely  Instructed 
the  treasurer  to  publish  the  notice^  In  the 
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Boomerftug,  recognising  that  tfae  pubUcatlon 
slumld  be  made  by  the  treasurer;  and  this 
tnatmctlon  ts  without  warrant  of  law.  It 
seems  clear  that  under  these  statutes  alone 
the  authorl^  of  the  county  treasurer  to  cause 
the  notice  of  the  sale  of  real  property  for 
delinquent  taxes  to  be  published  In  any 
newspaper  published  In  his  county  Is  un- 
questionable. But  on  I>eccmbcr  15,  1877,  an 
act  was  apivoved  entitled  "An  act  concern- 
ing the  publication  of  the  county  commls- 
eloners'  proceedings  and  fw  other  purposes." 
Nelth«  In  the  title  nor  In  the  body  of  the 
act  Is  any  refo^nce  made  to  the  county 
treasurer,  ot  to  any  of  his  duties,  nor  to  the 
collection  of  delinquent  taxes,  or  the  proceed- 
ings for  that  purpose.  It  would  seem  that 
none  ct  these  matters  were  In  the  contem- 
plation of  the  legislature  In  pasdng  the  act 
The  act  requires  some  pubUcatlons  to  be 
made  that  were  not  formerly  required,  but 
says  nothing  of  the  publication  of  the  notices 
of  tax  sale.  It  requires  the  territorial  snper- 
tntendent  of  public  Instruction  to  cause  a 
notice  of  tbe  meeting  of  the  annual  teachers* 
Institute  to  be  published  in  one  paper  tn  each 
county;  the  (derk  of  the  district  court  to 
fnmtah  a  copy  of  the  grand  jury's  report  to 
a  newspapw  in  the  county  for  publication, 
and  the  board  of  county  commissioners  of 
the  serend  counties  to  cause  to  be  published 
In  some  newspaper  published  In  their  coun- 
ty the  commissioners'  proceedings,  the  de- 
Unquent  tax  list,  and  a  notice  of  all  general 
and  special  elections.  The  section  requiring 
the  publication  of  the  delinquent  tax  list 
was  repealed  by  the  first  state  legislature. 
Section  6  of  the  act  appears  In  the  Revised 
Statutes  as  follows:  "Sea  1817.  When 
there  la  more  than  one  paper  published  In 
any  county  the  board  of  county  commission- 
ers shall  designate  which  shall  be  the  official 
paper  of  the  coun^."  There  are  two  more 
sections  In  the  act  specifying  prices  and 
kind  (tf  type  to  he  used  In  county  and  legal 
advertistng.  There  is  nowhere  In  our  stat- 
utes any  prorlaloa  legolring  any  publica- 
tion to  be  made  in  the  newspaper  designated 
as  the  offleial  newspaper  of  a  county.  In  or- 
der to  sustain  the  contention  of  plaintiff  In 
error  the  conrt  must  supply  a  provision  re- 
quiring the  counly  treasurer  to  publish  the 
notice  of  the  sale  of  real  property  for  delin- 
quent taxes  In  the  official  paper  of  his  coun- 
ty. We  must  go  further,  and  make  this 
Judicial  legislation  mandatory,  as  though  It 
read  that  he  should  make  the  publication  in 
the  official  paper  of  the  county,  and  not  In 
any  other.  We  must  go  further.  In  this  case, 
and  make  It  mandatory  to  the  extent  that, 
If  tbe  treasurer  should  make  the  publication 
In  another  paper,  and  not  In  the  official  pa- 
per, the  county  should  not  pay  for  such 
publication,  though  It  accepted  and  retained 
the  resulting  benefit  tn  the  collection  of  Its 
delinquent  taxes  with  10  per  cent  added. 
This  Is  utterly  inequitable  and  unreasonable, 
and  It  is  a  result  not  to  be  sought  by  forced 


construction.  And  If  the  courts  may.  In 
eltect  supply  such  proristons,  where  stiall 
they  stop?  An  official  paper  of  a  county  la 
a  thing  unknown  to  13ie  common  law.  Our 
statutes  do  not  define  l^^  or  prescribe  what 
use  shall  be  made  of  It;  and  this  Is  a  leg- 
IslatlTe,  and  not  a  judicial,  function.  What 
use,  if  any,  the  legislature  Intended  should 
be  made  of  the  official  paper  of  a  county,  is 
a  profound  secret  Such  papers  are  of  re- 
cent date.  Their  functions  are  not  estab- 
lished either  at  common  law  or  by  custom. 
They  are  purely  statutory.  The  general 
functions  and  duties  of  most  county  officers 
are  quite  well  establldied  by  common  law 
and  custom.  But  it  ts  not  within  the  bc<^ 
of  judicial  authority  to  assign  these  offldsl 
functions  snd  duties  to  the  offlc«s  respec- 
tirely.  This  Is  the  budneas  of  the  legisla- 
tures, and  not  of  the  courts.  So  far  as  we 
are  aware,  no  court  ot  judge  or  law  writer 
has  attempted  to  d^ne  what  an  official 
newspaper  of  a  coun^  may  be.  The  Ameri- 
can and  English  Cyclopedia  ot  Iaw  fnmlshef 
a  definition,  rather  in  the  nature  of  a  de> 
scr^tion,  of  an  official  newspaper.  It  reads: 
"Official  newspapers  are  those  designated  by 
state  or  municipal  legtslattve  bodies,  or 
agents  cnipow»ed  by  them.  In  whIcA  the 
public  acts,  nacAvea,  adrertlsements,  and  no- 
tices are  required  to  be  published."  Then 
It  would  seem  that  an  official  newspaper  of 
a  county  must  be  one  In  which  the  public 
acts,  resolves,  advertlsementB,  and  notices  of 
the  county  are  required  to  be  published.  No 
Such  requirements  and  no  such  paper  is 
known  to  the  laws  of  Wyoming.  Requiring 
these  things,  or  any  ot  them,  to  be  pobllsbed 
in  any  paper,  Is  a  legislative  act  It  Is  not 
within  the  scope  of  judicial  anth<»ity.  Our 
legislature  has  not  done  this,  and  the  courts 
have  not  authority  to  do  It  And  It  most  be 
observed  that  the  public  acts,  resolves,  ad- 
vertisements, or  notices  of  the  county  are 
not  the  acta,  resolves,  adv^tisements,  or 
notices  of  the  county  treasurer,  or  of  any 
other  county  official  or  officers,  except  the 
board  of  county  commissioners.  Rev.  St  | 
1793.  The  county  Is  defined  by  statute  to 
be  a  body  corporate  and  politic,  and  its  pow- 
ers as  such  are  exercised  by  Its  board  of 
commissioners.  The  acts,  resolves,  adver- 
tisements, and  notices  of  the  treasurer,  sher- 
iff, derk,  or  other  county  offlcar  are  dearly 
to  be  distinguished  from  the  acts,  resolTee, 
advertisements,  and  notices  of  the  county  it- 
self. 

But  It  Is  urged  that  it  Is  necessary  for  the 
courts  to  specify  and  provide  something  to 
be  pulillslied  in  the  paper  designated  as  the 
official  paper  of  the  county,  in  order  to  frtve 
effect  to  section  1817  of  the  Revised  Statutes. 
As  to  this,  It  must  be  said  that  the  board  of 
county  commissioners  of  Albany  county  have 
already  given  to  that  section  its  ftQl  effect 
It  simply  provides  that  where  more  than 
one  paper  is  published  In  a  county,  the  board 
shaB  designate  which  sfaal\.  be  thSL  offldal 
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paper  of  the  county.  The  board  of  com- 
mfssloners  of  Albany  county  hare  done  so, 
and  in  so  doing  hare  folly  exercised  and  ex- 
hausted their  power  In  the  matter.  But  If 
the  courts  should  undei'take  to  supply  ma- 
terial for  the  paper  designated  as  the  offlctal 
newspaper  of  the  cotmty,  why  extend  the 
judicial  dragnet  so  as  to  reach  the  acts,  re- 
solTes,  adTOiiaements,  or  notices  of  the 
county  treasurert  or  other  comity  oflBcers, 
who  are  not  autiiortsed  to  exorcise  the  pow- 
ers of  the  county  as  a  body  police  and  cor- 
porate? Why  not  confine  the  supply  of 
nfiatf^al  to  the  acta,  resolves,  adrertlse- 
menta,  and  notices  of  the  county  Iteelf  ?  In- 
deed, why  not  confine  It  to  the  very  publica- 
tions which  the  act  of  1877  re(inlre8  the 
county  commlsslonos  to  cause  to  be  ma^T 
Auioits  all  these  speculations,  and  many 
others,  are  we  wandering  without  a  guide 
wlien  we  attempt  to  suj^ly  material  for  the 
ofllclal  newspaper  of  a  county.  It  Is  not  for 
county  comndsslonffl-B  or  conrta  to  go  be- 
yond the  statute.  If  the  courts  attempted 
to  supply  material  tar  the  offldal  papoa  of 
the  couotlea,  in  the  absence  of  statutes  sped- 
l^Ins  the  material,  th^  sail  upon  unknown 
seas.  It  Is  as  If  the  legislatnre  should  cre- 
ate a  new  court  unknown  to  Uie  law,  but 
should  give  it  no  Jurtsdiction,  and  this  court 
should  be  called  upon,  to  define  its  Jurisdic- 
tion; or  as  If  any  new  office  should  be  created 
without  assigning  to  it  any  duty,  and  ttils 
court  edioUId  be  called  upon  to  define  Its 
duties;  or  as  if,  the  laws  for  the  mainte- 
nance of  Jails  remaining  In  force,  all  laws 
for  imivlsonlng  any  one  In  diem  should  be 
repealed.  This  court  could  not  supply  Juis- 
dlctlon  to  the  new  court,  duties  for  the  new 
officers,  or  prisoners  for  the  Jails,  the  statute 
faaring  Allied  to  do  so.  Neither  can  this 
court  supply  material  for  the  official  paper  of 
a  county,  the  statute  having  failed  to  do  so. 

In  addition  to  this,  there  Is  the  overpow- 
ering equitable  consideration  tiiat  the  couli- 
ty  has  accepted  and  Is  enjoying  the  benefit 
of  the  publication;  that  It  took  no  legal 
measures  to  prevent  it  but  refuses  to  pay 
far  it  It  is  not  a  question  which  of  two 
newspapers  shall  be  paid.  The  publication 
was  made  In  but  one.  It  Is  not  a  question 
whether  the  county  shall  pay  twice.  It  In 
whether  the  county  shall  pay  once.  It  would 
seem  that  section  3822  of  the  Revised  Stat- 
utes Is  the  law  prescribing  the  duties  of  tlie 
county  treasurer  In  giving  notice  of  the  sale 
of  realty  for  delinquent  taxes;  that  for  the 
performance  of  these  duties  in  the  manner 
therein  specified  he,  and  he  alone,  is  ofllcial- 
ly  responsible.  That  eoction  Is  not  afTocted 
by  other  legislation,  and  In  following  Its 
provisions  the  defendant  In  error  has  simply 
discharged  his  official  du^.  The  Judgment 
of  the  district  court  Is  affirmed. 

GROESBEOK,  C.  J.,  concurs.  CLARK,  J., 
dissents. 


STATE  ex  rel.  B005IERANG  CO-  v.  Me- 
aiBBON,  Treasurer. 

(Supreme  Court  of  Wyomiog.    July  25,  1884.) 

Error  to  district  court,  Albany  county;  J.  W. 
Blake,  Judge. 

Petition  by  the  state  of  ■Wyoming,  on  the  re- 
lation of  the  Boomerang  Company,  for  a  writ  of 
mandamus  to  compel  James  McGtbbon,  as  treas- 
urep  of  Albany  county,  to  publish  notices  of  tax 
sales  in  the  Laramie  Boomerans,  the  official 
paper  of  the  county.  Writ  denied,  and  peti- 
tioner brings  error.  Affirmed. 

Nellis  Cortbell,  for  iriaintifl  in  errt».  Brown 
ft  Arnold,  for  defendant  in  enor. 

0OXAWAT,X  Belatwpetjti<Hied  the  district 
court  for  the  wr!t  of  mandamus  to  compd  de> 
fendaut  in  error  to  publish  the  notloe  of  sale 
of  real  property  for  the  dallnquetit  taxes  ^  1888 
in  the  Xisramie  BoMneraag,  a  newspaper  pub- 
lished in  Albany  county  by  relator,  this  news- 
paper  haviDg  been  previously  designated  by  the 
Doard  of  commissioners  of  that  county  as  the 
official  newspaper  of  the  county,  and  the  board 
of  commissioners  having  also  made  a  written 
contract  'vitb  relator  for  the  publication  of  this 
notice  in  said  paper.  The  district  court  denied 
the  writ  oi  mandamos,  and  this  action  of  that 
court  is  assigned  as  error.  In  accordance  with 
the  views  expressed  in  die  ease  of  Board  of 
Tom'rs  v.  Chaplin  (decided  at  the  present  term). 
37  Pac.  R70,  the  majority  of  this  court  is  of  the 
opinion  that  the  matter  of  the  puUication  of 
ue  notice  of  sale  of  realty  for  delinquent  taxes 
is  under  the  control  of  the  county  treasurer, 
and  is  an  official  duty,  for  which  he  is  officially 
responsible  as  for  otoer  duties  In  the  collectloD 
of  delinquent  taxes,  and  that  the  attempted 
interference  of  the  counbr  commissions^  is 
without  warrant  of  law.  The  Jndgmmt  (rf 
district  court  is  affirmed. 

OBOESBECK,  C.  J.,  concurs. 

CLARK.  J.  (concurring  specially).  I  concur 
in  the  judgment  of  affirmance  for  the  reason 
that  in  my  Judgment  the  relator  has  mistaken 
its  remedy.  As  a  taxpayer  of  Albany  county, 
it  waa,  under  the  facts  ntated  Ln  its  petition,  en- 
titled to  an  injunction  restraining  the  publica- 
tion of  the  tax-sale  notice  in  a  newspaper  otlic^ 
than  the  one  designated  as  the  official  paper  of 
the  county  by  the  board  of  county  commission- 
ers. Sinclair  v.  Board  Com'n,  23  Minn.  404. 
But  it  was  not  entitled  to  a  writ  of  mandamus, 
as  prayed  for  in  Its  petition,  requiring  the  de- 
fendant, as  treasurer  of  said  county,  "imme- 
diately to  cause  the  saiil  notice  of  sale  to  be 
published  once  a  week  for  four  weeks  In  the 
Laramie  Boum«ranc,  as  the  official  paper  of 
said  couDty."  This  action  was  commenced  ia 
the  court  below  on  the  14th  day  of  March,  1S94. 
Under  the  statutes  of  this  state  (Rev.  St.  { 
3S09>  taxes  are  made  due  and  payable  on  the 
third  Monday  in  September  of  each  year,  and 
by  section  .S812,  Rev,  St,  it  is  made  the  duty 
of  the  county  treasurer,  as  collector  of  taxes, 
to  collect  all  taxes  within  one  year  after  they 
become  due  and  payabla  By  section  3810,  Rer. 
St.,  it  is  provided  that  taxes  not  pnid  Iwfore 
thp  30th  day  of  November  of  each  year  become 
delinquent  on  that  day;  and  section  3811,  Rev. 
St.,  authorises  and  empowers  the  collector  to 
collect  the  taxes  by  distraint  and  sale  of  jHop- 
erty  after  they  oecomc  delimioent.  Reading 
all  these  sections  together,  it  seems  dear  tiiat, 
while  poorer  is  given  the  collector  to  enforce 
the  collection  of  delinquent  taxes  by  sale  of 
property  at  auy  time  after  they  become  delin- 
quent be  Is  dtill  fdven  one  year  from  the  third 
Monday  in  S^tember  in  which  to  perform  this 
duty,  and,  as  the  delinquent  taxes  concerned  in 
this  casa  were  the  taxes  for  the  year  1893, 
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which  became  due  and  payable  the  third  Mon- 
day of  September,  1893,  to  wit,  September  18, 
1898,  and  delinquent  on.  the  30th  day  of  Novem- 
ber, 1893,  it  Is  clear  to  my  mind  that  at  the 
time  of  the  commencement  of  this  action  the 
law  did  not  apecially  enjoin  up  ^  the  defendant, 
aa  a  duty  resulting  from  his  ofGce,  the  duty 
of  then  pnblishinB  the  notice  of  tax  sale  in 
the  Laramie  Boomerang,  or  any  other  pai)er; 
and  lience  I  think  the  judgm<>iit  of  the  court 
below  refusing  the  writ  applied  ftx  was  en- 
tirely cOTrect.  While  I  am  clearly  of  the  opin- 
ion that  under  our  atatute  it  is  the  duty  of 
the  county  treasurer,  as  collector  of  taxes,  to 
publish  the  notice  of  tax  sale  in  the  newspaper 
designated  by  the  boanl  of  county  commission- 
ers as  "the  official  paper  of  the  county,"  and 
also  that  under  the  facts  alleged  the  relator 
would,  in  a  proper  proceeding,  have  been  enti- 
tled to  a  writ  of  injunction  restraining  the  pub- 
lication of  the  notice  in  any  other  than  the 
paper  so  designated,  it  seems  to  be  well  settled 
that  in  such  cases  the  courts  will  simply  deny 
the  writ  asked  for,  and  not  go  further,  and  is- 
sue an  injuoctlMi,  which  is  not  asked  for,  upon 
the  grouM  that  the  facts  stated  show  that  to 
be  the  prooM'  remedy.  Ijegg  Mayor,  etc.,  42 
Md.  2<13-^;  Crawford  t.  Carson,  35  Aik. 
S66-083. 


RAUB  T.  liOS  AXGELES  TEBMXXAL  RY. 

CO.   (No.  19,317.) 
(Supreme  Court  of  California.    Aug.  1,  1894.) 
Cabbikbs— Injcrt  to  Pabse-vobb— Question  roa 

JOHT. 

In  an  action  for  personal  injuries,  it  ap- 
peared that  defendant  had  a  station  m  Los 
Angeles  Itnown  as  D.,  and  that  it  was  od  de- 
fendant's time-table,  and  fnat  trains  all  stopped 
there  for  passeDgera;  that  plaintiff  was  in  the 
habit  of  traveling  from  a  point  outside  of  Los 
Angeles  to  this  station,  and  that  she  had  been 
told  by  the  conductt^  that  all  trains  stopped 
there,  though  the  tickets  sold  were  to  Los  An- 
geles, and  did  not  mention  the  station;  that 
on  the  day  in  gueetion  one  of  defendant's  trains, 
on  which  plamtiff  was  traveling,  st<HH>ed  a 
short  distance  beyond  the  station,  and  while 
she  was  alighting  the  train  started,  without 
warning,  and  threw  her  to  the  ground.  Hdd, 
that  a  nonsuit  was  improperly  granted. 

Department  1.  Appeal  from  superior 
court.  Lob  Angeles  county ;  Walter  Van 
Dyke,  Judge. 

Action  by  Sarah  Raub  against  Los  Ange- 
les Terminal  Railway  Company  to  recover 
damages  for  p^sonal  injuries.  Judgment 
was  rendered  for  defendant,  and  plaintlfl  ap- 
peals. Reversed, 

J.  L.  Murphey,  for  appellant  Burnett  & 
Gibbon,  for  respondent 

HARRISON,  J.  The  plaintiff  took  passage 
apon  a  car  of  the  defendant  to  be  transport- 
ed fi-om  Gleudale  to  De  Camp  station.  De 
Camp  station  Is  a  station  upon  the  road  of 
the  defendant  within  the  limits  of  the  city 
of  Los  Angeles,  and  Is  printed  upon  the  pub- 
lished time-table  and  list  of  Its  stations. 
The  defendant  does  not  issue  tickets  from 
Olendale  for  that  Btatlon,  but  for  all  stations 
or  stopping  places  within  the  limits  of  Los 
Angeles  tickets  are  sold  to  Los  Ange- 
les. The  trains  of  the  defendant  always 
stop  at  Uifs  station,  and  passengers  arc 
accustomed  to  get  off  and  on  at  that  place. 


The  plalntUC  bad  frequently  taken  passage 
from  Glendole,  and  got  off  and  on  at  this 
station,  and  had  been  informed  the  con- 
ducts that  he  always  stopped  th^re.  On  the 
morning  of  May  6,  1S92,  she  purchased  a 
ticket  at  Gleudale  for  Los  Angeles,  and  took 
passage  on  the  defendant's  rood.  When  the 
train  reached  De  Camp  station,  it  stopped 
a  short  distance  beyond  tlie  platform,  and 
while  the  plaintiff  was  in  the  act  of  getting 
off,  and  had  reached  the  lower  stop  of  the 
car,  the  train  started  without  any  warning, 
and  she  was  thrown  to  the  ground,  and  re- 
ceived Injuries  for  which  this  action  was 
brought  At  the  trial  the  court  granted  a 
nonsuit,  and  the  plaintiff  has  appealed. 

We  think  that  the  nonsuit  should  not  hare 
been  granted.  Whether  the  plaintiff  was  en- 
titled to  a  recovery  depended  upon  her  abil- 
ity to  show  that  her  Injury  resulted  from 
negligence  on  the  part  of  the  defendant  The 
negligence  of  the  defendant  In  the  present 
case  was  not  attempted  to  be  shown  by  any 
single  act  or  omission  on  its  part  of  which 
the  Import  or  character  was  In  no  respect 
uncertain,  but  It  was  an  tiltimate  fact  re- 
sulting from  other  facts  and  circumstances 
in  the  case,  and  was  to  be  ascertained  upon 
a  consideration  of  these  facta  and  drcum- 
stances  viewed  In  connection  with  the  re- 
spective relations  of  the  parties.  In  sucb  a 
case  the  issue  of  negligence  Is  so  much  a 
question  of  fact,  or  Is  so  dependent  uiK>n  the 
determination  of  controverted  facts,  that  its 
existence  must  be  left  to  the  iury.  It  is  the 
duty  of  a  railroad  corporation  to  afford  a 
reasonable  time  for  passengers  to  alight  ^om 
Its  cars  at  the  station  to  which  It  has  assum- 
ed to  carry  them,  and  If  a  passenger  is  in- 
jured while  attempting  to  alight  at  such  sta- 
tin n,  by  reason  of  the  sudden  and  unannoun- 
ced starting  of  the  train,  the  burden  Is  thrown 
upon  the  company  of  showing  that  the  In- 
jury was  not  the  result  of  Its  own  act  or 
negligence.  The  defendant's  permission  to 
Its  passengers  to  get  on  and  off  Its  trains 
at  De  Camp  station  would  counteract  its 
claim  that  the  plaintiff  was  negligent  in 
attempting  to  get  off  at  that  station,  and  the 
fact  that  passage  tickets  which  it  sold  for 
Los  Angeles  were  recognized  by  it  as  equally 
available  for  all  stations  within  the  Uml^ 
of  Los  Angeles  must  be  considered  as  a  per- 
mission. If  not  an  Invitation,  to  get  off  at  any 
of  those  stations.  The  defendant  cannot 
avail  itself  of  the  failure  of  the  conductor 
to  annoimce  the  station  before  reaching  It 
as  evidence  of  negligence  on  the  part  of  the 
plaintiff.  The  evidence  tended  to  show  that 
it  was  a  regular  station  upon  tne  road,  at 
which  passengers  were  wont  to  get  on  and 
off  every  day,  and,  as  the  plaintiff  had  al- 
ways been  Informed  by  the  conductor  that 
he  always  stopped  there,  she  was  authorized 
to  consider  the  stopping  of  the  train  at  the 
station  as  an  invitation  by  the  defendant 
to  gt't  off.  We  held  In  Carr  v.  Railroad  Co., 
98  CaL  300,  S3  Pac.  213,  that  it  was  net 
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negUgcoice  per  ae  for  a  pawengv  to  get  off 
teom  a  morlns  train  tliat  bad  girled  blm 
b^nd  the  station  called  tor  by  tals  ticket; 
and,  nndw  tbe  principles  of  tbat  case.  It  can- 
not be  considered  to  bare  been  negligence 
on  the  part  of  tbe  plaintiff  bereln  to  attempt 
to  get  off  firom  the  train  after  It  bad  stopped 
at  a  point  beyond  the  platform.  Under  tbe 
prlndplos  of  tbat  cose,  tbe  question  of  the 
plalntUTs  ne^igcnce  should  have  been  sub* 
mitted  to  tbe  Jury.  Hie  Judgment  and  or- 
der denying  a  new  trial  are  reversed. 

We  concur:  OABOUTTB.  J.;  VAN 
FLEBT.  J. 


m  ca.1. 4,n 

GBAXMS  V.  LOUDON.    (No.  19,878.1 
(Supreme  Ck>urt  of  California.   Aug.  1,  18M.) 

PHBLIMt:iART  ISJTJSCTION— RbTIEW  OK  APPEAL. 

GrantiDg  or  contioTiing  preliminary  hi- 
jnnetioDS  is  a  matter  within  the  discredoa  of  the 
trial  court*  and  will  be  disturbed  cmly  for  ahase 
ot  discretiiW. 

Commissioners'  decision.  Department  1. 
Appeal  from  sui)erior  court,  Los  Angeles 
county;  W.  IL  C^i^  Judge. 

Action  by  R.  W.  Orannls  against  M.  E.  Lor- 
don  to  quiet  title  aod  to  enjoin  defendant 
from  interfering  with  plainticrs  possession. 
From  a  decree  dissolving  the  lAjunctiou, 
plaintiff  appeals.  Affirmed. 

H.  H.  Appel,  for  appellant  Jobn  T.  Jones, 
for  resiwndent. 

BELCHER,  G.  This  Is  an  action  to  quiet 
tbe  plaintiff's  title  to  a  certain  40-acre  tract 
of  land  in  Los  Angeles  county.  Upon  filing 
the  complaint,  a  preliminary  Injunction  was 
issued,  restraining  the  defendant  from  in- 
terfolng  with  the  plaintiff's  possession  of 
the  said  land.  The  defendant  answered,  de- 
nying all  the  equities  set  up  in  tbe  complaint, 
and  alleging  that  the  said  land  was  unsur- 
veyed  government  land,  and  tiiat  he  had  been 
In  tbe  actual  possession  of  the  same,  and  had 
cultivated  a  portion  of  it,  for  more  than  two 
years  prior  to  the  filing  of  the  complaint.  He 
afterwards  moved  for  a  dissolution  of  the 
injunction,  and  based  the  motion  upon  his 
verified  answer,  and  nine  affidavits.  At  the 
hearing,  the  plaintiff  filed  a  counter  affidavit 
made  himself,  and  the  afildavits  of  sev- 
eral  other  parties  who  deposed  that  the  repu 
tatl<ni  for  truth  and  veracity  of  one  of  the 
affiants  for  tbe  defendant  was  bad.  and  tliat 
tbey  would  not  believe  him  under  oath.  Aft- 
er due  consideration,  the  -court  below  grant- 
ed tbe  defendant's  motion,  and  dissolved  the 
Injunction,  and  from  that  order  the  plaintiff 
appeals. 

Tbe  dissolution  or  continuance  of  a  prelim- 
inary Injunction  is  a  matter  largely  wltMn 
the  discretion  of  the  trial  court,  and,  unless 
it  appears  ftom  tbe  records  In  the  cose  thai 
the  discretion  has  been  abused,  the  action  of 
the  court  win  not  be  disturbed  on  appeal. 


Bogen  r.  Tennaut,  4B  OaL  1S4;  F&ttan>D  v. 
Santa  Cms.  GO  Cal.  844;  Parrott  t.  Floyd,  54 
OaL  534;  Wblte  t.  Niman,  60  OaL  406.  Aftei 
cartfoUy  gtAng  over  tbe  reewd  presented  In 
tblB  caae,  we  fail  to  see  that  the  court  below 
In  any  way  abused  Its  discretion  In  making 
the  order  appealed  from.  We  advise,  there- 
fore, tbat  tbe  ordo*  be  affirmed. 

We  concur:   8EAKLS,  a;  TEiSFLB,  G. 

PER  CURIAM.  For  the  rensons  given  In 
tbe  tbregfdng  opinion,  tbe  ordw  appealed 
from  is  affirmed. 


LOS  ANGELES  CEMETERY  ASS-N  v.  CITY 

OF  LOS  ANaBLB&   (No.  10,3S7.) 
(Soprems  Gonrt  of  GaUtemla.   July  81,  1804.) 
CiTT— ORAsnro  Stsbstb— Culvsbts  tob  8db- 
VAOB  WaTSBK. 

1.  Where  snrfium  water,  owing  to  tbe  nat- 
ural coofOTmation  of  the  country,  has  formed 
for  itself  a  definite  cfaAotiel,  in  which  It  is 
accustomed  to  flow,  a  city  Is  boand  to  build 
culvet:s,  Boffideot  to  discharge  tbe  OTdlnary 
flow  of  water,  in  gradine  streets. 

2.  Where  a  city,  under  the  supo'intendence 
of  a  competent  engineer,  builds  a  culvert  suffi- 
cient to  diacfaarge  the  ordinary  qnantity  of  sur- 
face water  flowmg  throagli  a  definite  diaonel. 
it  is  not  liable  when,  because  of  a  flood  caused 
by  an  unosusl^  heavy  rain,  the  culvert  is  un- 
able to  discharge  the  water,  and  lands  aza  over- 
flowed. 

3.  In  an  action  against  a  city  for  damages 
by  the  constmction  of  an  embaakmeot  acrow 
an  alleged  water  way,  plaintiff  aslied  the  court 
to  sabmft  to  the  Jury  the  question  of  whether 
the  embankment  caused  the  water  which  "oat- 
urally"  flowed  down  the  water  wa^  to  over- 
flow, etc.  The  qnestioa  was  sabmitted  with 
the  snbstitution  of  tiie  word  "ordinarily"  for 
"naturally."  HM  not  error,  as  in  a  ddugr 
all  water  natnraily  flows  to  a  lower  level,  and 
d^endant  was  bound  to  provide  for  only  such 
water  aa  ordinarily  flowed. 

4.  In  such  an  action,  evidence  of  freBhets 
occurring  after  the  action  waa  brought  is  not 
admisflibie,  aa  the  necessity  for  providlog  for 
the  discharge  of  water  in  tbe  construction  of 
the  embanlciiient  could  only  be  ^wedlcated  on 
past  experience. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dylce,  Judge. 

Action  tbe  Los  Angles  Cemetery  Asso- 
ciation against  tbe  cit?  of  Los  Angeles  for 
damages  for  constructing  an  embankment 
over  an  alleged  water  way,  whereby  their 
lands  were  overflowed.  Judgment  was  ren- 
dered for  defendant,  and  plaintiff  appeals. 
Affirmed. 

A.  J.  Hudson  and  M.  0.  Hester,  for  appel- 
lant. O.  McFarland,  tm  reqwudent. 

SEARLS.  0.  Tbe  plaintiff  and  appellant 
here  is  a  corporation,  and  the  owner  of  some 
35  acres  of  land  situate  within  the  dty  of 
Los  Angeles  and  devoted  to  the  purposes  of  a 
cemetery.  The  action  is  brought  against  the 
city  of  Los  Angeles,  a  munldpal  corporation, 
to  recover  damages  alleged  to  haTM>een  rnif* 
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teeeA  by  the  cmatnictlon  of  an  embankment 
across  an  alleged  water  course,  near  to  knd 
below  the  cemetery,  in  which  a  culvert  was 
constructed  of  such  small  size,  and  at  anch  an 
deration  above  the  natural  Burface,  that  it 
was  insuffici^t  and  unable  to  carry  ott  the 
water  which  in  time  of  storms  Sows  down 
■aid  water  course,  whereby  the  water  was 
backed  up  upon  and  over  a  portion  of  said 
cemetery  grounds,  depositing  mud,  ddbris, 
and  filth  thweon,  and  rendering  swdi  por- 
tion of  said  grounds  unfit  for  cemetery  pur* 
poses,  and  causing  a  deposit  of  mud,  etc^ 
washed  from  adjoining  land,  In  an  artificial 
lake  owned  by  plaintiff  in  said  cemetery 
grounds.  The  answer  d^ed  the  material 
allegations  of  the  complaint  Defendant  had 
a  general  verdict  In  Its  favor.  There  were 
also  submitted  to  the  Jury  certain  special 
Issues,  at  the  request  of  the  respective  par- 
ties, upon  which  they  found.  The  appeal  it 
from  a  final  Judgment  In  favor  of  defendant 
The  following  are  the  special  Issues  sub 
mitted  to  Itae  Jury,  wlOi  tbelr  answers  thm* 
to: 

"Special  issues  by  plaintiff:  The  Jury  are 
Instructed  to  answer  the  following  questions 
of  fact:  Is  there  and  has  there  been, 
during  the  time  plaintUI  owned  said  land,  a 
natural  water  course  for  the  passage  of  storm 
water,  lending  across  a  portion  of  said 
land,  through  which  a  large  amount  of 
water  naturally  runs  whenever  a  heavy  fkU 
of  rain  occurs?  Ana.  There  i&  (2)  Did  the 
defendant  cause  an  embankment  to  be  con- 
structed across  said  water  course  Imme- 
diately below  the  line  of  said  land  ot  plain- 
tiff, tending  to  obstruct  the  natural  flow  of 
water  therein,  without  providing  a  stifflcient 
culvert  or  passage  through  the  same  for 
the  storm  water  that  ordinarily  flows  down 
said  water  course?  Ans.  It  did  not  (3) 
Did  the  said  embankment  across  said  water 
course,  at  any  time  within  the  two  years 
Immediately  prior  to  the  21st  day  of  No- 
vember, 1881,  cause  the  storm  water  that 
ordinarily  flowed  down  said  water  course  to 
overflow  an  artificial  lake  on  plaintiff's  said 
laremises?  Ans.  It  did  not.*  *(5)  Did  said 
embankment,  within  the  time  mentioned  in 
the  last  question,  cause  tlie  said  waters  to 
overflow  any  of  the  lots  of  land  laid  out  in 
said  grounds  for  cemetery  purposes?  Ans. 
It  did.'  '(7)  If  you  answer  that  said  waters 
w^  so  caused  to  overflow  any  of  said  cem- 
etery loti^  then  what  damage,  If  any,  did 
plaintiff  sustain  by  reason  of  the  overflow  of 
aald  cemetery  lots?  Ans.  No  damage.' 

"Special  tssnes  iffcsented  to  the  Jury  at  the 
request  of  the  defendant:  '(D  Was  the  filling 
np  of  First  street  caused  by  the  grading  of 
the  street  by  the  <Atj  antiiwltles?  Answer. 
It  was.  (2)  Was  the  water  which  was  badted 
up  on  plaintiffs  propraly  water  of  a  run- 
ning stream,  running  la  a  channel  between 
well-defined  banks?  Answer.  No.  (3)  Was 
the  water  which  was  backed  np  upon  plain- 
tiff's proparty  surface  water  caused  a 


ralnt  Answer.  Yea.  Was  flie  culvert 
across  First  street  of  sufficient  ^ze  to  carry 
off  the  ordinary  flow  of  surface  water?  An- 
swer. Yes.  Was  the  city  official  who  de- 
signed the  culvert  a  person  competent  to 
Judge  of  the  size  and  dlm^isions  which  the 
same  should  be  constructed?   Answer.  Yes. 

Was  the  culvert  constructed  In  a  good 
workmanlike  manner?  Answer.  Yes.'  '{Si 
Was  the  overflow  caused  by  an  extraordinary 
or  unusual  rain?  Answer.  Yes.  (9)  Could 
plaintiffs  have  prevented  their  ground  from 
being  overflowed  or  damaged  by  fllling  up 
th^  property  to  a  level  with  the  grade  of  the 
street?  Answer.  No.  (10)  Did  water  flow 
across  plalntifTs  premises  at  sny  other  time 
except  In  times  of  rains  or  floods?  Answer. 
No.* 

"[IndorsedO  FUed  Mardi  21, 1893.** 
A  water  course  is  defined  to  be  "a  running 
stream  of  watar;  a  natural  stream,  including 
rlv»8,  creeks,  runs,  and  rivulets."  Black, 
Law  Diet  tit  "Water  Course."  There  most 
be  a  stream  usually  flowing  in  a  particular 
direction,  though  It  need  not  flow  continually. 
It  may  sometimes  be  dry.  It  must  flow  in  a 
definite  channel,  having  a  bed,  sides,  or 
banks,  and  usually  discharge  Itself  Into  some 
other  stream  or  body  of  water.  It  must  be 
somefidng  more  than  a  mere  surface  drain- 
age over  the  entire  face  of  a  tract  of  land, 
occasioned  by  unusual  freshets  or  other  ex- 
traordinary causes.  It  does  not  Include  the 
water  flowing  In  the  hollows  or  ravines  in 
land,  which  is  the  mere  surface  water  from 
rain  or  melting  raiow,  and  is  discharged 
through  them  from  a  higher  to  a  lower  level, 
but  which  at  other  times  are  destitute  of 
water.  Such  hollows  or  ravines  are  not.  In 
legal  contemplation,  water  courses.  Arg. 
Water  Courses,  pp.  8-7;  Shields  v.  Arndt  7 
N.  J.  Eq.  234;  Hoyt  v.  City  of  Hudson,  27 
Wis.  656;  Luther  v.  Winnlsimet  Oa,  9  Cush. 
171;  Washb.  Easem.  {fi  209,  210.  The  com- 
plaint does  not  in  terms  aver  that  the  stream 
in  question  Is  a  natural  water  course.  The 
allegation  Is  that  it  Is  "a  natural  water  course 
for  the  passage  of  storm  water,  extending 
across  a  portion  of  the  said  lot  two,  over 
which  a  large  amount  of  water  naturally  runs 
whenever  a  heary  fall  of  rain  occurs." 

The  first  finding  submitted  to  the  Juty  by 
plalntur,  upon  which  they  found  In  the  af- 
firmative, is  In  almost  the  exact  language  of 
this  allegation.  As  will  be  seen,  the  subse- 
quent findings  establish  the  following  prop- 
ositions: (1)  The  water  which  backed  upon 
plalntifTs  land  was  not  that  of  a  ranning 
stream  running  in  a  channel  between  well- 
deflned  banks.  (^)  It  was  surface  water 
caused  by  rain.  &i  Water  did  not  flow 
across  plaintiff's  premises  except  In  times  of 
rain  or  floods.  These  findings  are  supported 
by  the  evidence,  and  show  that  the  alleged 
stream  Is  not  a  water  course.  In  order  to 
constitute  a  water  course,  "it  most  have  a 
source  Indepaident  of  that  fitful  and  occa- 
sional character  that  results  from  the  Callinf 
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of  rain  or  the  mtiUDg  of  snow."  Wood,  NtUs, 
<3a  Bd.)  p.  416.  dtlng  Bhdrldi  v.  Kichter,  87 
Wis.  226;  Barnes  t.  Sabron,  10  Ner.  217; 
Shldds  T.  Arndt,  anpia,  and  many  oQier 
cases,  are  to  like  effect  **And  this  wotdd  be 
the  case,"  says  Wood,  at  page  416.  "bo  far 
as  water  arising  from  the  melttng  of  snow 
and  the  filing  of  nin  la  coDcemed,  even 
though  at  such  seasons  It  took  a  definite  chan- 
neL"  Indeed,  It  may  be  said  that  in  all  re- 
gions of  country  having  a  broken  snrface, 
and  subject  to  heary  ralnfiill,  surface  water 
does  make  for  Itself  or  assume  definite  chan- 
n^  in  seeking,  pnrsnant  to  the  law  of  grav- 
itation, a  lower  leveL  The  law  may  be  thus 
stated: 

1.  At  common  law,  no  natmnl  easement 
at  serrltode  existed,  as  between  contermin- 
ous owners  of  land.  In  favor  of  the  owner  of 
the  snperlor  or  higher  land  and  against  the 
ownw  ot  the  lower  tenement,  for  the  fiow 
of  mere  surface  water,  or  such  as  falls  or 
accumtilates  by  rains  or  the  melting  of  snow; 
and  the  proprietor  of  the  Inferior  or  lower 
tenement  cr  estate  ndght,  at  his  option,  law- 
ful^ obstmct  or  hinder  the  flow  of  such  sur- 
Itece  water  thweon,  and  In  so  dtdng  might 
torn  It  ba<^  or  off  of  his  own  lands,  and  onto 
and  oyer  the  lands  of  otter  proprietors,  with- 
out liability  by  reason  of  snch  ohstmetlon  or 
dlrerslon. 

2.  Under  the  dvll  law,  the  owner  of  the 
upper  or  dominant  estate  had  a  natm-al  ease- 
roent  or  sarrltade  In  the  lower  or  servient 
estate  to  discharge  all  snrface  wat^  falling 
w  accumulating  on  his  higher  land  upon  or 
over  the  lower  lands  of  the  servient  owner 
as  they  were  accustomed  to  flow  In  a  state  of 
natmre;  and  such  natwal  flow  could  not  be 
Interrupted  or  prevented  by  the  lower  pro* 
prietor  or  servient  owner  to  the  detriment  or 
Injury  of  the  estate  of  the  dominant  proprie- 
tor. Washb.  Basem.  <4th  I9d.)  p.  578,  and  au- 
thorities dted;  Hoyt  v.  City  of  Hudson,  27 
Wis.  668;  Wood,  Nuis.  (3d  Bd.)  {  886;  Glll- 
bam  T.  Ballroad  Oo.,  96  Am.  Dec.  627. 

3.  &i  a  considerable  number  of  the  states 
of  our  Union,  California  included,  the  doc- 
trine of  the  dvll  law  has  been  sabatituted 
for  the  common-law  role,  and  it  Is  hdd,  as 
In  Ogbnm  v.  Connor,  46  Cal.  347,  that  where 
two  parcels  of  land  belonging  to  different 
owners  are  adjacent  to  each  other,  and  one 
Is  lower  than  the  other,  and  the  surface  wa- 
ter from  the  higher  tract  has  been  accustMn- 
ed  by  a  natural  flow  to  pass  off  over  the  low- 
er tract,  the  owner  of  such  upper  tract  of 
land  has  an  easement  to  have  the  water  flow 
over  the  land  bdow,  and  the  lower  tract  Is 
charged  witii  a  corresponding  servitude. 
Gray  v.  McWUllams.  98  Cal.  157,  32  Pa&  97a 

4.  The  doctrine  of  the  dvll  law,  In  refer- 
ence to  a  servitude  in  the  lower  tenement  In 
favor  of  the  upper  or  dominant  tenement,  for 
die  flow  of  snrface  water,  had  no  application 
to  lots  bdd  In  dtles  and  towns,  where 
changes  and  alterations  In  the  surface  were 
essential  to  the  enjf^ment  of  sodi  Iota;  and 


this  rule  has  been  vwy  generally  adopted  In 
this  country.   Ogbnm      Connor,  supra,  at 
page  861,  and  cases  there  dted;  Owcwan 
City  of  Benida.  96  Cal.  1,  80  Pac.  796;  DHL 
Muu.  Corp.  fi  1039-1014. 

6.  An  apparent  exception  to  the  general  rule 
that  munldpal  corp<»ntlons,  In  the  grading 
and  Improvement  of  streets,  are  not  bound 
to  provide  for  the  escape  of  mere  surface  wa- 
ter, has  been  hinted  at  In  some  of  the  cases, 
and  established  In  others.  In  that  class  at 
cases  where  the  surface  water,  owing  to  tiM 
c(»iformatI<m  of  the  adjacent  country,  has 
formed  for  Itsdf  a  d^nlte  dumnd  in  whldi 
It  Is  accustomed  to  flow,  in  which  cases  it  Is 
held,  as  In  Oonnlfl  v.  San  Frandsoo,  67  GaL 
46,  7  Pac  41,  Uiat  the  munldpal  corporation 
had  no  right,  pnrsmnt  to  a  general  plan  for 
the  grading  and  Improvement  of  Montgom- 
ery avenue,  to  wect  a  mOiA  embankment; 
without  a  cnlvert  or  water  way,  so  as  to  ob- 
struct the  flow  of  a  water  course  which  flow- 
ed In  a  wcU-deflned  dumn^  although  It 
served  only  to  discharge  the  drainage  or  sur- 
face water  fnHn  the  adjacent  hills,  and,  ac- 
otffdlng  to  tlie  statement  of  the  case,  did  not 
come  within  the  common-law  definition  of  a 
water  course.  Hoyt  v.  City  of  Hudson,  at 
pages  063  and  694;  DllL  Mun.  Oxp.  snbd. 
3,  eS  1061  and  1061a;  Lehn  v.  City  and  Coun- 
ty of  San  Prandsco,  66  Cat  76,  4  Pac.  966; 
Corcoran  v.  City  of  Benlda,  96  OaL  1,  80 
Pac.  798;  Glbbs  v.  Williams,  20  Earn  214; 
Palmer  v.  Waddell,  22  Ean.  862. 

In  the  ease  last  quoted,  It  was  said:  *frh« 
rule  that  the  owner  of  a  tract  of  land  may 
obstruct  the  flow  of  surface  water  across  his 
land  appears  to  and  does  have  an  exertion, 
which  Is  where  surface  water  having  no 
definite  source  Is  supplied  by  the  falling 
rains  and  melting  snow  from  a  hOly  region 
or  high  bluffs,  and,  owing  to  the  natural 
formation  oi  the  surface  of  the  ground.  Is 
forced  to  seek  an  outlet  through  a  gorge  or 
ravine,  and  by  Its  fiow  assumes  a  definite  or 
natural  diannd,  and  escapee  through  such 
channel  regularly  during  the  spring  months 
of  every  year,  and  In  seasons  of  heavy  rains; 
and  such  has  always  been  the  case,  so  long 
as  the  memory  of  man  runs;"  and  It  was 
held  that  such  channel  so  far  possessed  the 
attributes  of  a  water  course  that  the  owner 
of  lands  throug^i  whldi  such  water  course 
ran  could  not  lawfully  turn  the  flow  upon 
adjacent  lands  to  their  injury  and  damage. 

The  facts  of  this  case  bring  It  within  the 
exception  stated.  It  therefore  remains  to  In- 
quire whether,  conceding  the  case  within  the 
exception  noted,  the  munldpal  corporation  Is 
liable.  It  appears  that  as  early  as  1886  the 
board  of  public  works  recommended  to  the 
dty  council  that  the  superintendent  of  streets 
be  Instruded  to  lay  a  cement  pipe  30  Inches 
In  diameter  across  Alviso  (now  E^rst)  street 
at  the  point  In  question.  The  matter  was 
for  some  cause  referred  back  to  the  board 
and  dty  engineer,  and  on  the  10th  day  of 
Norember,  1885,  t^cy  reported  to  the  ooundL 
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leccHnmendlng  a  brick  culvert,  which  report 
was  adf^ted,  and  a  cnlrert  of  brick,  say  70 
feet  In  lengthy  and  SO  Indies  In  diameter,  was 
In  1888  or  1887  oonstmcted  acrosa  the  street, 
and  a  fill  say,  5  feet  was  made  over  the 
cnlTert  to  bring  the  street  up  to  erode.  The 
evidence  tends  to  show  that  the  work  was 
well  done,  according  to  a  regular  plan,  and  In 
acc(Hdanoewith  lawful  municipal  authority  In 
the  necessary  Improvement  of  the  street,  and 
that  the  city  engineer  was  a  competent  per- 
son. The  culT»t  served  to  carry  all  the  wa- 
ter coming  down  the  ravine  until  about 
Christmas,  1889,  when,  in  consequeuce  of  an 
unusually  heavy  rain,  a  flood  came,  and  the 
culvert,  although  in  good  order,  proved  in- 
sufficient to  carry  the  water,  and  it  was 
hatred  up  over  a  portion  of  the  cemetery 
grounds,  with  the  result  as  complained  of,  or 
found  the  Jury.  But  three  witnesses  tes- 
tified as  to  the  character  of  the  flood.  One 
said:  "The  flood  of  1889  was  an  «traordl- 
nary  flood.  •  •  *  The  brick  culvert  through 
First  street  was  not  large  enough  to  let  the 
water  of  heavy  rains  through."  Another  tes- 
tifled:  "I  remember  the  rains  about  Christ- 
mas of  1880.  They  were  unusually  heavy. 
So  much  water  came  down  the  ravine  where 
I  live  that  we  thought  thoe  had  been  a  cloud- 
burst I  have  lived  In  Lob  Ang^  over 
thirty  years,  and  nevCT  saw  as  heavy  a  rain 
as  the  storm  about  Christmas,  1880."  The 
third  testified  he  had  lived  In  Ix>s  Angeles 
many  years,  bad  noticed  the  rainfall,  and 
never  saw  such  a  ratofiill  In  as  short  a  ^ace 
of  time  as  that  of  Christmas,  1889. 

Assuming,  as  was  said  by  Chief  Justice 
Gray,  in  HiJl  v.  Boston,  122  Mass.  344:  "If  a 
city  or  town  negligently  constructs  or  main- 
tains the  bridges  or  culverts  in  a  hlghmy 
across  a  navigable  river  or  a  natural  water 
course  so  as  to  cause  the  water  to  flow  back 
upon  and  injure  the  land  of  another,  it  is 
liable  to  an  action  of  tort  to  the  same  extent 
that  any  corporation  or  Individual  would  be 
liable  for  doing  similar  acts,"— and  still  we 
fall  to  see,  in  the  face  of  the  findings  here, 
how  the  defendant  can  be  held  liable.  A 
municipal  corporation  Is  not  liable  at  com- 
mon law  for  the  consequential  damages  of 
authorized  acts.  Dill.  Mun.  Cwp.  {  989.  The 
findings  of  the  Jury  negative  the  charge  of 
negligence  in  the  construction  or  maintenance 
of  the  sewer  built  by  the  defendant  Where, 
as  In  the  present  case,  the  overflow  was  occa- 
sloued  by  an  extraordinary  flood,  which  could 
not  have  been  reasonably  foreseen.  It  does 
not  at  common  law  give  a  right  of  action, 
and  does  not  constitute  a  damage  to  private 
proper^  for  a  public  use,  within  the  purview 
of  section  14  of  article  1  of  our  state  constitu- 
tion. If  the  immediate,  direct  and  necessary 
effect  of  the  embankment  had  been  to  dam- 
age plaintiff's  property,  It  might  with  pro- 
priety be  said  the  liability  of  the  defendant 
would  arise,  under  the  constitution;  but  for 
an  unforese^  calamity,  b^ond  the  ken  of 


human  foresl^t,  without  the  pale  of  pre- 
vious exiwrieiu:^  there  Is  no  such  liability. 

The  court  did  not  err  in  striking  out  from 
the  Issue  presented  to  the  Jury  (So.  3),  at  the 
request  of  plaintiff,  the  word  "naturally." 
and  inserting  the  word  "ordinarily."  Xo 
doubt  the  water,  in  case  of  a  deluge,  "natur- 
ally" flows  to  a  lower  level  through  fixed 
channels  or  othwwlse,  but  it  was  the  water 
which  "ordinarily"  flowed  In  times  of  storm 
for  which  defendant  was  bound  to  provide. 
Had  the  evidence  showed  that  the  water  way 
In  question  had  previously  been  subject  to 
great  freshets,  it  would  have  been  the  duty 
of  defendant  to  provide  adequate  means  to 
meet  them;  but  there  was  no  such  showing. 
Mayor,  etc,  of  City  of  New  York  v.  Bailey,  2 
Denio,  433. 

The  evidence  offered  to  show  that  an  equal- 
ly great  freshet  had  occurred  in  the  same 
place  In  1891,  and  after  this  action  was 
brought  was  Inadmissible.  The  experience 
which  dictated  to  defendant  the  necessary 
size  of  the  culvert  to  accomplish  the  object  In 
view  was  that  of  the  past  at  the  date  of  its 
construction,  and  the  possibilities  or  prolia- 
bllitles  of  the  future  could  reasonably  be 
predicated  only  upon  the  past  subject  of 
course,  to  such  future  changes  as  experience 
might  dictate  to  be  reasonably  necessai?. 

The  fourth  instruction  given  by  the  court  at 
the  request  of  defendant  to  the  effect  that  if 
the  Injury  to  plaintiff  was  caused  by  the  grad- 
ing of  a  public  street  to  its  established  grade, 
and  that  plaintiff  could  grade  its  property  so 
as  to  conform  to  the  established  grade, 
whereby  the  surface  water  would  flow  off. 
and  not  stand  upon,  its  property,  the  plaintiff 
could  not  recover,  was  ^oneous,  as  applied 
to  the  facts  of  the  case.  Such  is  no  doubt  the 
rule  as  to  ordinary  surface  wato-,  but  It  has 
no  application  to  a  case  where  surface  water 
assumes  the  form  of  a  regular  stream  or  wa- 
ter course,  and  comes  within  the  exception 
hereinbefore  stated.  The  error,  however, 
caused  no  Injury  to  the  plaintiff,  as  the  jury 
found  specially  that  plaintiff  could  not  have 
prevented  Its  ground  from  overflow  by  fllUng 
it  to  grade. 

The  objections  to  other  instructions  need 
not  be  specially  noticed,  for  the  reason  tliat 
If  erroneous,  and  If  a  general  vwdict  had  been 
found  In  favor  of  plaintiff,  it  would  have 
been  controlled  by  the  facts  specially  found 
by  the  Jury,  upon  which  facts  It  would  have 
been  the  duty  of  the  court  to  have  entered  a 
Judgment  In  favor  of  the  defendant  notwith- 
standing such  general  verdict  in  favor  of 
plaintiff.  Code  Civ.  Proc.  $  025.  The  Judg- 
ment appealed  from  should  be  affirmed. 

We  concur:  BELCHEB,  C;  VAXCLIEF, 
C;  HAYNES,  G. 

FEB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  afllrmed. 
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PEOPLE  T.  ROSS.    (No.  21,054.) 
(Sapreme  Coart  of  California.    July  26,  1804.) 
Sl-bokkation  or  Fbkjurt—  Jndictmbnt  — Wait< 

ER  OF  DeFSCTS. 

1.  An  Indictment  for  subornation  of  perjury, 
which  alleges  that  defendant,  in  the  oonteat  of 
a  will  iu  which  I.  was  contestaat,  procured  one 
N.  to  falsely  Bwear  that  she,  said  N.,  waa  the 
wife  of  the  testator,  and  does  not  allege  that  L 
and  N.  were  the  same  person,  is  insntficient,  as 
it  does  not  show  that  the  testimony  was  mate- 
rial. 

2.  Such  an  indictment,  which  alleges  that 
the  witness  defendant  procured  did  "falsely" 
and  "cMitrary  to  her  oath"  swear,  etc,  is  insuffi- 
cient. Bs  it  should  allege  that  the  witness 
did  so  'Snllfully"  and  "knowingly." 

3.  Such  an  Indictment  must  not  only  al' 
lege  that  defendant  bnew  that  the  testimony 
of  the  witness  would  be  false,  but  also  that  the 
witness  knew  her  testimony  was  false  also. 

4.  Defects  oi  substance  io  an  indictment 
are  not  cured  by  a  failure  to  demnr. 

DepartmeDt  1.  Appeal  from  superior  court, 
San  Joaquin  couoly;  Joseph  H.  Budd,  Judge. 

A.  J.  Boh  was  convicted  of  subornation  of 
perjury,  and  appeals.  Beveraed. 

A.  y.  Bcanlan,  Nlool  &  Orr,  and  Swlnnerton 
ft  Batberf<«rd,  for  appellant  Atly.  Oen. 
Hart,  for  the  People. 

VAN  FLEET,  J.  The  Information  In  this 
case  do&s  not  state  a  public  offense.  The 
crime  with  which  It  seeks  to  charge  defend- 
ant Is  subornation  of  perjury,  and  It  Is  well 
established  that  to  constitute  this  offense  all 
the  essential  elements  constituting  tlie  crime 
of  perjury  must  be  stated.  2  Bish.  Cr.  Proc. 
H  1020,  1021;  U.  S.  T.  Wilcox,  4  Blatclif.  393, 
Fed.  Cas.  No.  16,603;  CJoyne  t.  People,  124  III. 
17, 14  N.  E.  668;  TT.  S.  t.  Eyans,  2  West  Coast 
Rep.  611;  U.  S.  v.  Dennee,  8  Woods,  89,  Fed. 
Cas.  No.  14,947.  In  seTwal  esBentlals  the  In- 
formation foils  sbort  of  this  requirement  It 
Is  lengthy,  and  somewhat  confused,  and  con- 
tains much  redundant  matter  and  many  Im- 
material recitals  and  T^>etI11<ai8,  but  tbe  sub- 
stance of  the  charge  la  that  In  a  contest  In 
superior  court  of  San  Joaqnln  county  of 
the  will  of  one  Joseph  McEenney,  deceased, 
In  which  Isabdla  UcEenney  was  contestant, 
the  defendant  Boss,  In  the  Interest  of  said 
contestant  and  for  the  purpose  and  end  of 
having  her  declared  and  adjudged  "ttie  widow 
of  said  deceased,  and  entitled  to  share  in  hla 
estate,  procured  one  lAi  Hand  Iflcholans  to 
appear  as  a  witness  at  the  trial,  and  falsely 
■wear  on  behalf  of  said  contestaht  Isabella 
McEenn^,  that  she,  said  Ida  Mand  Ntcho- 
lauB,  was  married  to  the  said  Joseph  McKen- 
ney  in  his  lifetime,  and  was  then  at  the  time 
of  said  trial  the  widow  of  said  deceased. 
From  thhi  It  sufficiently  appears,  perhaps, 
tha,t  Hie  Issue  vjfoa.  which  the  false  testimony 
was  given  was  material;  but  tt  Is  nowhere 
alleged  that  the  evidence  of  the  suborned  wl^ 
ness  was  matwial  to  that  Issue,  nor  is  that 
ftct  made  manifest  from  the  evidence  alleged 
to  have  been  given.  In  one  form  or  the  other 
this  fact  must  be  made  to  appear,~^ther  by 
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direct  averment,  or  by  stating  evidence  given 
by  the  witness,  which  the  court  can  Judicially 
say  was  material.  People  v.  Brilliant  S8  Oal, 
218;  2  Blsh.  Cr.  Proc.  S  921;  Com.  v.  Pollard, 
12  Mete.  (Mass.)  225;  Hoeh  v.  People,  8  Mich. 
554.  How  can  we  say  that  the  false  testi- 
mony here  alleged  was  necessarily  material? 
It  Is  alleged  that  defendant  procured  the  wit- 
ness to  falsely  testify  tiiat  she,  the  wit- 
ness, was  the  widow  of  the  deceased,  Mc- 
Kenaey,  for  the  purpose  of  establishing  the 
fact  that  Isabella  McKenney  was  tne  widow 
of  the  deceased.  This  testimony  would  not 
have  any  necessary  tendency  to  prove  that 
fact  and.  If  not.  It  would  not  be  necessarily 
material.  If  the  fact  had  been  alleged, 
which  appears  elsewhere  In  the  record,  that 
Ida  Maud  Nlcholaus  and  Isabella  McKenney, 
the  contestant  were  one  and  the  same  per- 
son, the  materiality  of  the  evidence  might 
be  apparent  on  the  face  of  the  pleading;  but 
there  being  no  such  averment,  that  fact  can- 
not be  regarded  In  testing  the  suffld^cy  of 
the  Information. 

After  alleging  the  administration  of  the 
oath  to  the  witness,  the  Information  then 
proceeds,  "and  said  Ida  Maud  Nlcholaus  did 
then  and  there,"  etc.,  "falsely  and  contrary 
to  her  oath,  depose,  swear,  testify,  state,"  etc. 
(reciting  the  alleged  false  testimony).  ^Is 
language  does  not  charge  perjury.  It  Is  not 
the  equivalent  of  saying  that  the  witness 
willfully  or  knowingly  did  the  act  To  say 
that  a  witness  testlQed  falsely  does  not  neces- 
sarily Imply  that  he  did  It  willfully  or  know- 
ingly, and  saying  that  he  so  testlfled  contrary 
to  his  oath  Is  merely  to  say  in  another  form 
that  he  testified  falsely.  The  language  of  the 
statute  Is,  "willfully,  and  contrary  to  such 
oath,  states  as  true  any  material  matter 
which  he  knows  to  be  false."  Pen.  Code,  i 
118.  This,  or  language  of  like  import,  must 
be  employed  to  satisfy  the  statute.  U.  S.  v. 
Evans,  supra;  People  v.  Parsons,  6  CaL  487. 

It  is  further  alleged  that  at  the  time  of  said 
procurement  "be,  the  said  A.  J.  Boss,  well 
knew  that  the  said  Ida  Bland  Nlcholaus 
would  not  give  her  evidence  acuxHrdlng  to  the 
truth,  and  that  the  said  evidence  so  to  be 
given  by  her  was  false,  feigned,  and  alto- 
gether fletltloiis;"  but  It  Is  not  alleged  that  at 
the  time  of  said  procurement  or  the  giving  of 
said  false  testimony  the  defendant  knew  thai 
the  wltneBS  was  avrare  of  the  faMty  of  her 
evidence.  This  averment  was  essential.  The 
nle  and  Its  reason  are  well  stated  in  U.  S.  v. 
Evans,  above  dted,  where  it  is  said:  "To 
sustain  an  indictment  for  procui^ng  a  per- 
son to  commit  perjury  it  Is  obviously  neces- 
sary that  perjury  has  in  fact  been  commit- 
ted. It  cannot  be  committed  unless  the  per- 
son taking  the  oath  not  only  swears  to  what 
was  false,  but  does  so  wHlfnlly  and  knowing- 
ly. He  who  procures  another  to  commit  per- 
jury must  not  only  know  that  the  statements 
to  be  sworn  to  are  fatee,  but  also  that  the 
pMBon  who  Is  to  swear  to  them  knew  them 
to  be  false;  for,  unless  the  wltoess  has  that 
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knowledge,  the  Intent  to  awear  falsely  la 
wanting,  and  he  commits  no  perjury.  It  Is, 
tberefore,  essential  that  the  indictment 
should  aver  not  only  that  the  statements 
made  by  the  witness  were  false  In  fact,  and 
that  he  knew  them  to  be  false,  but  also  that 
the  party  inrocuring  him  to  make  those  state- 
ments knew  that  they  would  be  Intentionally 
and  willfully  false  on  the  part  of  the  witness^ 
and  thus  the  crime  of  perjury  would  be  com* 
mltted  by  him."  The  several  defects  In  the 
Information  above  pointed  out,  being  matters 
of  substance,  and  not  of  form,  were  not 
waived  by  failure  to  demur  (Pen.  Code,  fiS 
1001, 1012,  1185),  and,  being  fatal  to  Its  suffl- 
deucy,  the  defendant's  motion  In  arrest  of 
Judgment  should  hare  been  granted.  Judg- 
ment and  order  reversed,  and  cause  remand- 
ed, with  directions  to  the  lower  court  to  ar- 
rest its  ju^ment 

We  concur:  HARKISON,  J.;  GAnOUTTB, 


i  C»L  TJnrep.  1U 

6BATT.IX)N0etal.  (No.  18,237.) 
(Snpreme  Oourt  of  GaUfomla.  July  26,  IBM.) 
Salb— Validitt— AonOH  Tom  Fuot. 

1.  Plaintiff  sold  to  defendant  certain  trees. 
It  was  proTided  that,  on  account  of  a  disease 
with  which  the  trees  were  affected,  a  certain 
percentage  should  be  excepted.  Defendant 
lected  the  trees,  and  they  were  shlroed  to  Iiim 
in  another  county.  On  account  of  an  ordinance 
of  the  county  to  which  the  trees  were  i^iroed, 
adopted  after  the  sale,  defendant  was  prohioited 
from  piautinfTthereinanyof  the  trees  wtilch  were 
diseased,  and  returned  the  same  to  plaintiff, 
who  refused  to  receive  tiiem.  HM^  tiiat  plain- 
tiff oould  recover  for  all  of  the  trees  selected  by 
and  shinwd  to  def aidant 

2.  Tne  fact  that  an  ordinance  of  a  county 
to  which  trees  are  shipped  prohibits  the  plant- 
ing of  any  diseased  trees  tn«^a  does  net  in- 
validate a  sale  of  trees  as  to  any  diseased  ones 
Included  ther^,  where  the  sale  was  made  in 
another  county  before  the  ordinance  was  adopt- 
ed. 

l>epartment  L  Appeal  from  superior  cottrt, 
Fresno  county;  M.  K.  Harris.  Judga 

Action  by  H.  P.  Gray  against  one  Long 
and  oth^B.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  appeal  Affirmed. 

Frank  H.  Short,  for  arotilanti.  Qeorge  B. 
Church,  for  respondent 

UAKBI80N,  J.  The  plalntlit  uul  ttw  ap- 
pellants  made  tbe  ft^wlng  agreement  at 
Annona,  In  the  connty  of  Tulare^  Deonnber 
2, 1891:  'rrbia  !■  to  certify  that  I  have  this 
day  sold  Long  Bros.  &  Co.,  of  S^no  oonnir, 
California,  all  my  budded  one  year  old  nur»> 
ery  stock,  amounting  In  all  to  about  25,000 
trees,  except  what  I  wish  for  my  own  use, 
to  the  amount  of  6,000  trees,  more  or  leas,  as- 
sorted, and  10  per  cent  deductltm  for  black 
knot;  trees  to  be  f.  a  b.  cara  at  Armona,  OaL, 
at  the  rate  per  tree  of  14  centa,  amounting 
to  about  92,494.80;  on  whicii  I  admowledge 
the  receipt  of  (500;  stock  to  be  deUvered  by 
the  1st  day  of  iuauxj,  1882.  Long  Broi.  & 


Co.  agree  to  be  on  the  ground  to  coamina 
and  accept  the  stock.  H.  P.  Gray.  Long 
Bros.  &  Co."  On  or  about  the  1st  of  Jan- 
nary,  1892,  the  defendants  went  to  the  nurs- 
ery of  the  plaintiff  at  Armona,  and  examined 
the  stock  of  trees  covered  by  the  agreement, 
and,  after  such  examination,  acc^ted  15,05^ 
of  them,  and  the  same  were  thereupon  ship^ 
ped  by  railroad  to  the  defaadants  at  FYesno- 
After  the  trees  had  been  received  at  Fresno, 
one  of  the  members  of  the  county  board  of 
horticultural  commissioners  of  Fresno  coun- 
ty examined  them,  and,  finding  that  many  of 
them  were  affected  with  black  knot,  notified 
the  defendants  that  the  trees  could  not 
planted  In  that  county,  and,  under  hta  df 
rections,  the  defendants  shipped  back  to  ths 
plaintiff,  6,153  of  the  trees.  The  plaintiff  re> 
fused  to  recognize  the  right  of  the  defenA 
ants  to  return  the  trees,  and  the  defendants 
refused  to  pay  for  them;  whereupon  this  06 
tlon  was  brought  to  recover  the  amount  doe 
for  all  the  trees  that  had  been  accepted  by 
the  defendants  at  the  price  named  In  the 
contract  Judgment  was  rend^ed  In  favor 
of  the  plalntitt,  and  tbe  defendants  have  19- 
pealed. 

By  the  terms  of  the  contract  between  tiie 
parties,  the  plaintiff  sold  to  the  def^donts 
his  entire  stock  of  one  year  old  trees,  re- 
serving the  right  to  retain  about  5,000  for 
his  own  use.  It  was  understood  by  them 
that  some  of  the  trees  would  be  affected 
with  black  knot,  and  they  thwenpon  agreed 
that  a  dednctttm  on  that  account  to  tiie  ex- 
tent of  10  per  cent  of  the  entire  amount 
should  be  made  from  the  stock  wlilch  was 
sold.  Tbe  contract  does  not  imrrtde  that 
the  trees  which  might  be  affected  with  bladk 
knot  shall  not  be  embraced  In  the  sale^  bnt 
that  all  of  the  trees  are  sold  save  such  as 
were  reserved  for  the  plaintiff's  nse^  and 
that  a  dedactt<»i  of  10  per  cent  shall  be 
made  on  that  account,  whether  the  nam- 
bw  of  trees  so  affected  should  amount  to 
that  qnantl^  or  not  Tbo  price  per  tree 
was  fixed  upon  this  estimate,  and  whether 
the  affected  trees  exceeded  or  ftH  htSow  the 
estimate  cannot  change  the  amount  which 
the  defendants  sgreed  to  pay.  This  la  not 
only  the  natural  construction  to  be  given  to 
the  wends  of  the  agreemoit;  bat  It  Is  the 
oonstructloa  which  the  defeodanta  them- 
selves  phwed  npoa  it  whm  they  aco^ted 
the  trees.  Instead  of  objecting  to  all  the 
trees  that  were  ftflected  with  the  black  knot, 
after  those  so  affected  had  been  sorted  out 
from  the  others,  they  culled  these  ovec,  and 
took  their  choice  (tf  them,  in  order  that  only 
10  per  OBDt  ot  the  stock  might  r^ualn,  and 
accepted  them  In  tolflUment  <tf  the  contract. 
After  the  contract  had  been  made,  the  oomn 
ty  of  Fresno  passed  an  wdlnaace,  to  take 
effect  Becembw  90,  lUM,  requiring  an  in- 
spection of  all  ftult  trees  that  sbonld  there- 
after  be  brought  Into  the  county,  and  direct* 
ing  the  destruction  or  removal  from  the 
county  of  such  as  should  be  found  to  be  af 
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fteted  with  any  Utb  Mala  or  Uuect  peata 
lujnrioxis  tberato.  It  was  onder  the  proTi- 
alona  of  tbia  mdlnance  that  the  defendants 
vere  directed  to  return  to  the  plaintiff  a 
portion  of  the  treea,  aa  abore  atated;  and  It 
la  now  urged  bjr  them  that  they  are  not  Ua^ 
ble,  therefore,  for  such  trees,  upon  the 
ground  that  the  contract  for  their  pnrchaae 
ma  In  Tlolation  of  this  ordinance.  The 
contract,  however,  was  not  made  within  the 
eonnty  of  Freano.  B7  its  terma  the  aale 
waa  made,  and  the  treea  were  to  be  dellTwed 
tn  pnranance  thereof,  within  the  county  of 
Tulare;  and  it  la  not  contended  that  there 
was  any  ordinance  of  the  county  of  Tulare 
by  which  ench  contract  would  be  affected. 
MoreoTer,  at  the  time  the  contract  was  en- 
tered Into,  the  ordinance  had  not  been  adopt- 
ed In  the  county  of  Presno.  For  these  rea- 
aons,  thla  contention  of  the  appellants  can- 
not be  maintained.  The  judgment  and  order 
wn  afflrmed. 

We  concur:  GABOCTTD,  J.S  TAN 
FLBBT,  J. 


cm  Cat  SSI) 

QUINT  T.  McMTTLUK.  (Nfc  18384.) 
ffiVK«me  Gonrt  of  California.  July  20,  1894.) 
QuiSTiMe  TiTLi— DBOaaBt 
In  an  action  to  qnlet  title,  defendant  de- 
nkd  any  Intereat  In  the  land,  except  0iat  he  held 
a  tax  certificate  thereon.  The  court  rendered 
Jadgment  that  [daintlff  was  the  owner  la  fee, 
and  that  defendant  had  no  Intereit  In  the  land; 
that  there  was  no  adTene  claim  of  defendant's 
to  be  determined  In  the  action;  and  that  any 
Tigbt  which  defendant  nii^t  havfr  acquired 
oould  not  be  detertained  la  the  action;  and 
that  defendant  was  entitled  to  costs;  and  that 
the  rights  of  defendant  under  the  eertlflcate 
were  not  to  be  affected  br  the  Jadgment.  BM, 
that  plaiDtifl  was  entitled  to  a  judgment  either 
refusing  or  granting  his  prayer  to  quiet  title. 

DesMTtmott  1.  Appeal  from  superior  court. 
Glen,  county;  Seth  MlUington,  Judge. 

Action  by  Fred  Quint  against  John  McMul- 
Un  to  Qulet  title.  Judgmrat  was  rendered 
that  plaintiff  waa  owner  In  fee,  and  that  de- 
fendant had  no  adverse  claim  which  could  be 
determined  bi  the  action,  and  awarded  coats 
to  defendant,  and  pi««"**<T  sppeala.  B» 
Tersed. 

Ibxwell,  DoEsej  A  Soto  and  B.  A. 
for  appellant  B.  Pmiy  Wrisht,  for  iflsptmd- 

flBt 

OABOTTTTIB,  X  TUs  Is  sa  actloa  to  qnlet 
ttttok  and  the  complaint  Is  In  the  vsiisl  form. 
The  answer  denlea  that  the  defradant  claims, 
4»  has  at  any  time  dalmed,  to  have  or  to 
own  any  estate  or  interest  tn  the  land,  and 
avers  that  he  dabns  nothbis  o  to  said  land, 
except  aa  diadoaed  by  the  followlnff  facta: 
He  tfaereupcm  alleges  that  said  lands  are  alt- 
Dated  within  the  boundaries  of  Central  Irri- 
gation dlatrict  and  that  said  district  la  a 
public  eorporatlon.  Be  further  alleges  tn  de- 
tail all  the  steps  and  proceedings  leading  op 


to  and  ^ffrttfiHiiy  file  aale  of  I3w  aforesaid 
land  to  the  defendant,  and  the  issuance  of 
A  cortlficate  of  sale  thereon  to  him  on  account 
ct  an  aasesament,  levy  of  a  tax,  and  delln- 
qoent  aale  thereunder,  for  the  benefit  and 
at  the  Inatance  at  the  aforeaald  Irrigation  dls> 
trict  The  case  went  to  trial  ui>on  these 
l^eadlnga,  and  the  ooort  made  flnriingw  of 
fact  to  the  effect  tluit  defendant  had  never 
claimed  any  Interest  In  the  said  real  estate, 
and  that  he  now  claims  nothing  respecting 
said  land  except  that  on  the  16th  day  of  Oo> 
tober,  1883,  he  purchased  aald  land  at  a  aale 
of  the  aame  for  delinquent  assessments,  etc 
Aa  eonclusl(ms  of  law.  the  court  found  the 
plaintiff  to  be  the  owner  In  fee;  that  the  de- 
fendant had  no  estate  or  Interest  therein; 
that  there  Is  no  adverse  claim  oC  defendant 
to  be  determined  In  this  action;  that  any, 
rlghta  which  the  defendant  may  have  ao 
quired  through  his  purchase  at  the  said  de- 
linquent sale  cannot  be  determined  In  this 
aottoo;  and  that  defendant  Is  entitled  to  his 
costa.  The  Jndgmeoit  followed  the  condo* 
atons  of  law,  and  iJalntltf  now  appeala  from 
that  pcHtioa  of  the  judgment  awarding  costs 
against  htm,  and  also  from  that  portion  read- 
ing as  follows:  'That  any  right  which  said 
defendant;  John  McHullln,  may  have  ac- 
quired by  or  throu^  the  purchase  of  aald 
pieces  <a  paroela  of  land  at  a  aale  thereof  on 
October  16.  1888.  by  the  collector  of  Central 
Irrigation  district,  for  delinquent  assessments 
on  said  pieces  or  parcela  of  land,  levied  vn 
the  same  toe  the  purposes  <a  said  district. 
Is  not  m  any  nuumar  affected  or  dotonAeA 
beraby." 

The  course  followed  by  the  leanied  jodgs 
of  the  trial  court  In  the  rendition  of  this 
form  of  Judgment  Is  certainly  somewhat  out 
of  the  ordinary,  and  the  defutdanfa  answer 
Is  likewise  a  pleading  at  peenUar  eonstmo* 
tkm.  Respondent  now  Insists  that  ri^ty^ff 
Is  aivealing  fkom  a  judgment  raidered  in 
his  own  favor,  and  that  the  porttm  of  the 
Judgment  from  irtildi  the  appeal  Is  taken  Is 
pure  Buri^usage,  and  entirely  harmless.  If 
such  be  the  faet;  we  ue  at  a  loss  to  nndw- 
stand  why  defendant  set  up  these  things  In 
Us  snswer,  for,  believing  as  he  does,  ho 
should  have  appeared,  disclaimed  any  lalBt- 
est,  and  allowed  judgment  to  be  taken  against 
him  quieting  plalntUTs  fltla  But  we  think 
Us  contention  is  unsound.  Tbe  only  object 
of  plaintiff's  cause  of  acttm  was  to  quiet  his 
tttie  against  this  delinquent  assessment  sale; 
and  to  quiet  bis  title,  expressly  reserving  as  an 
open  qnestlHi  tbe  status  of  the  property  as  af- 
fected t)7  such  sale,  was  a  trultiess  victory. 
Theoretically  the  judgment  was  In  bis  favor; 
practically  it  decided  nothing,  for,  after  the 
Judgment  of  the  trial  coral;  he  knew  no  more 
aa  to  the  status  of  hia  realty  than  he  did  tr<Kf4, 
he  brought  this  action.  Under  the  to^t^olag 
drcumatances,  we  think,  the  plaintiff  has  a 
proper  anneal  before  the  court  The  right  at 
appeal  la  remedial  In  its  character,  and  in 
doubtful  cases  the  right  should  always  bs 
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STODted.  Flalntiff  was  enUtied  to  a  Jndg- 
mcnt,  without  any  reaerratlons  or  esceptitKu, 
either  refusing  or  granting  hla  prayer  to 
quiet  title.  The  reservation  In  this  Judgment 
Is  the  portion  of  which  he  mafecs  complaint; 
nnd  he  la  necessarily  injured  and  aggrieved 
thereby,  for  in  effect  it  renders  the  Judgment 
In  his  fiiTor  a  nullity.  We  think  the  prln<9ple 
leclared  in  People  t.  MlMng  Co.,  66  Cal.  155, 
t  Pac.  1150,  Justifies  this  appeal  Inasmuch 
\a  the  trial  Court  expressly  refrained  from 
considering  the  merits  of  the  special  defense 
set  iq)  by  the  defendant,  the  merits  of  that 
defense  are  not  befUe  us  for  review;  but 
It  was  the  duty  of  the  trial  court  to  pass  upon 
that  question  and  all  other  questions  raised 
by  the  pleadhigs,  and  to  thereupon  grant  or 
deny  plaintiffs  demand  that  his  title  be  quiet- 
ed. For  the  foregoing  reasons.  It  is  ordered 
that  the  Judgmmt  be  reversed,  and  the  cause 
remanded. 

We  concur:  VAN  FLEBT,  J.;  HABBI- 
SON,  J. 

4  Cal.  Vnrep.  7» 

MAGO&CBEB  v.  CONRADT  et  al.    <No.  U.- 
25fl.) 

{Supreme  Court  of  California.  July  20,  18D4.) 
Bond  ox  Appbai.. 
Where  a  surety  on  an  appeal  bond  dls- 
iwses  of  his  property  pending  the  appeal,  the 
court  cannot  require  appellant  to  file  a  new 
bond,  in  the  abssHs  of  a  statute  authorising  it 
to  do  BO. 

In  bank-  Appeal  from  8tq)erior  court,  city 
and  county  of  Ban  Francisco;  Wm.  T.  Wal- 
lace, Judge. 

Appeal  by  Julius  Conradt  and  another  from 
a.  Judgment  in  favor  of  C.  A.  Macom- 
ber.  Motion  by  respondent  to  require  ap- 
pellants to  file  a  new  appeal  bond.  Motion 
denied. 

John  H.  Durst,  for  appellants.  Ilenlej  & 
Swift,  Henley  &  McSbaxy,  and  S.  V.  Cos- 
jello,  for  respondent 

PER  CURIAM.  Respondent  recovered  a 
money  judgment  against  appellants  in  the 
superior  court,  ftnd  the  case  is  pending  be- 
fore this  court  upon  appeal  He  now  makes 
a  motion  to  this  coiirt  wherein  he  prays 
that  an  order  be  made  requiring  the  appel- 
lants to  forthwith  file  a  new  bond  upon  ap- 
peal herein,  with  suffltdent  sureties  for  the 
payment  of  the  Judgment  in  the  above-enti- 
tled action,  and  that  such  sureties  qual- 
ify before  a  Justice  of  this  honorable 
court,  and  In  default  of  the  filing  of  such 
bond,  or  in  default  of  the  sureties  upon  such 
boud  to  Justify  as  may  be  ordered  by  this 
'jom-t,  that  this  appeal  be  dismissed.  In  sup- 
iwrt  of  this  motion,  he  filed  an  affidavit, 
Ihe  material  portion  of  which  is  to  the  ef- 
.'ect  that  Maria  Conradt,  one  of  the  sure- 
ties upon  the  aforesaid  bond  and  undertak- 
ing, had  disposed  of  all  her  property  since 
she  qualified  thereon,  and  that,  In  conse- 


quence tho^,  aaid  security  had  beonne 
wholly  Insufficient  and  Inadequate  as  a  guar- 
anty for  the  payment  of  the  Judgment,  to- 
gether with  costs,  a{q[>ealed  from.  No  stat- 
ute has  been  called  to  onr  attration  whlcdi 
authorizes  us  in  making  the  order  here  pray- 
ed for,  and  we  know  of  none.  For  this  rear 
son,  the  motion  and  application  la  denied. 
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CHILDS  T.  LANTERStAN  et  al.  (No. 

19.333.) 

(Supreme  C:o[irt  of  California.    July  20,  ISOl.) 

JCDOHBITT  AQAISST  iHrANT— WaIVEB  OW  ObJKO- 
TIONS. 

1.  A  judgment  rendered  against  an  infant 
without  the  appointment  of  a  guardian  ad  litem 
is  voidable  only;  and  if,  after  the  judgment  is 
entered  and  the  infant  becomes  of  ace,  he  mabes 
no  objL-ction  thereto,  he  waives  his  right  to  make 
such  objection. 

2.  An  infant  was  one  of  the  defendants  in 
an  action  to  quiet  title,  and  no  guardian  ad  litem 
tor  him  was  anwinted.  Judgment  was  entered 
in  fiivor  of  plaintiff,  and,  after  the  infant  came 
of  age,  he  joined  with  the  other  defendants 
in  a  motion  for  a  new  trial,  and  filed  bia  own 
alBdavit  in  support  thereof.  The  motion  was 
denied,  and,  on  appeal,  the  order  denying  it 
was  affirmed.  He  then  moved  to  set  aside  the 
judgment,  on  the  ground  of  his  infancy.  Bdd 
that,  by  Joining  in  the  motion  and  appeal,  he 
submitted  himself  to  the  jurisdiction  of  the 
court,  and  was  bound  by  the  judgment 

Departmokt  1.  Appeal  from  superior  conrt, 
Los  Angeles  county;    Waltw  Voa  Dyke, 

Judge. 

Action  by  Barbara  ChOds  against  F.  D. 
Lanterman,  Roy  S.  Lanterman,  and  others  to 
quiet  title.  Defendant  Roy  S.  Lanterman 
made  a  motion  to  set  aside  judgment  entered 
in  favor  of  plaintiff,  on  the  ground  that  he 
was  an  infant  pending  suit,  ilotion  denied, 
and  defendant  Roy  S.  Lanterman  appeals. 
Affirmed. 

Edwin  A.  Mescrve  and  M.  W.  Oonklln,  for 
appellant  Will  D.  Gould,  for  respondents. 

HARRISON,  J.  The  plaintiff  brought  this 
action  to  quiet  her  title  to  certain  lands  In 
the  cGun^  of  Los  Angeles,  making  Roy  S. 
Lanterman,  the  appellant  herein,  one  of  fbe 
defendants.  An  answer  co  the  complaint 
was  filed  by  Stephen  M.  .White,  as  attorney 
for  all  the  defendants,  Including  the  appel- 
;aut,  and  upon  a  trial  of  the  cause  Judgment 
was  rendered  In  favor  of  the  plaintiff.  Wbm 
the  action  was  commenced,  and  at  the  time 
of  the  trial,  the  appellant  was  an  Intent,  and 
did  not  attain  his  majority  tmtil  July  20. 1S90. 
No  order  of  court  was  made  appointing  a 
guardian  ad  litem  for  him,  and  the  record 
does  not  contain  any  evidence  that  the  sum- 
mons In  the  action  was  served  upon  him,  al- 
though it  is  not  alleged  or  shown  that  service 
was  not  in  fact  made  upon  him.  The  find- 
ings of  the  coiu*t  were  filed  July  12,  ISOO,  but 
the  judgment,  although  signed  as  of  that 
date,  was  not  filed  or  entered  until  July  2l8t 
Thereafter  a  motion  tot  a  new  trial  waa 
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made  In  behalf  ot  tbe  defendants,  B07  S. 
LantermaD,  the  apEKllant  herein,  maUing  and 
flUnff  an  aflldavlt  in  mipport  thereof,  and,  this 
motion  being  denied,  the  defendants  appealed 
irom  tbe  order  and  also  jom  the  judgment 
DpoQ  this  appeal  the  order  and  Judgment 
were  affirmed.  95  Cal.  868,  30  Pac.  553. 
After  tbe  remittitur  iiad  been  flied  In  the 
oonrt  below,  viz.  March  9,  1893,  a  motion 
was  made  on  behalf  of  Roy  S.  Lanterman  to 
set  aside  the  findings  and  Jndgment  against 
him,  and  to  Btrika  out  the  answer  filed  on  his 
betaaU,  upon  the  ground  of  his  Infancy  at  the 
time  the  answer  was  filed  and  trial  bad,  and 
the  WGJit  of  any  authority  in  the  attorney  to 
appear  in  his  behalf.  This  motion  was  de- 
nied* and  tbe  present  appeal  Is  from  that  or- 
der. 

Altbongh  It  Is  iwovlded  In  section  372,  Code 
Civ.  Proc,  that,  when  an  Infant  Is  a  parQr, 
he  must  appear  eitber  by  his  general  guard- 
ian or  by  a  guardian  ad  Mtesn  appointed  by 
Qie  court,  yet  a  Judgment  rendered  against 
an  Infant  in  which  no  guardian  ad  litem  has 
been  appointed  Is  not  for  that  reason  void 
(1  BIa(^  Jndgm.  S  195;  Bmerlc  t.  Alvarado, 
fH  CaL  600,  2  Pac.  418;  Kemp  t.  Cook,  18 
Md.  130);  and  a  judgment  rendered  against 
htm  In  an  action  in  which  he  has  appeared  by 
an  attorney  will  be  upheld  as  folly  as  though 
be  bad  appeared  In  person  (Barber  t.  Graves, 
IS  Vt  290;  Marshall  t.  Fisher,  l  Jones  [N.  G.] 
Ill;  Townsend  v.  Ooz,  46  Mo.  401).  The  ap- 
pearance by  an  attcH^ey  in  his  behalf  will  be 
assumed  as  authorized  by  him,  so  far  as  the 
direction  and  consent  of  tbe  inf&nt  can  glre 
authority  (18  Mo.  13^;  and  if ,  after  reaching 
majwl^,  he  would  repudiate  such  appear- 
ance, it  is  Incumbent  upon  him,  when  he 
takes  any  action  with  ref««nce  to  the  jtidg- 
ment,  to  indicate  his  repudiation,  rather  than 
do  some  act  which  asstmaes  that  the  authority 
was  given.  If  he  then  treats  the  Judgment 
as  having  heen  regularly  entered,  and  makes 
no  objection  upon  the  ground  of  Irregularity 
or  want  of  jurisdiction,  he  waives  his  right 
thereafter  to  make  such  objection.  As  the 
Judgment  is  not  void,  but  is  merely  voidable 
at  bis  instance,  It  may  be  affirmed  by  him; 
and,  as  iu  the  case  of  any  other  obligation 
that  be  has  assumed  during  infancy  which  is 
snsc^tible  of  ratification,  It  will  be  consid- 
ered as  affirmed  by  him  if  he  takes  any  ac- 
tion in  rtference  thereto  after  he  comes  of 
age,  which  la  consistent  only  with  assuming 
.ts  validity. 

At  the  time  the  judgment  taei^in  was  en- 
tex^,  the  api>eUant  had  reached  his  majority. 
He  could  then  have  sought  relief  therefrom 
upon  the  grotmd  of  irregularity  In  the  service 
of  process  upon  him,  or  want  of  authority  In 
the  attorney  to  appear  for  him,  by  reason  of 
bis  infancy,  Instead  of  which,  bowev»,  be 
moved  tbe  court  for  a  new  trial,  and  failing 
tbtfeln  appealed  to  this  court,  not  only  from 
this  order,  but  also  from  the  judgment;  and 
It  was  not  until  aft^  the  affirmance  of  that 
judgment  (nearly  three  years  sabBequait  to 
CaLBep.  P.— 49 


its  entry)  tftat  bis  Infancy  at  the  time  it  was 
rendered  was  brought  to  the  attention  of  the 
court  Nor  did  he  upon  the  hearing  of  the 
present  motion  make  any  personal  showing 
or  affidavit  in  his  own  behalf,  the  motion  hav- 
ing been  presented  through  an  attorney  with- 
out any  affidavit  by  himself  in  support  there- 
of Indicative  of  bis  desire  to  avoid  the  judg- 
ment It  is  also  to  be  observed  that  the  ap- 
pellant does  not  deny  that  the  appearance  of 
the  attorney  in  his  behalf  was  with  bis  fall 
knowledge  and  concurrence.  We  are  of  the 
opinion  that  by  these  acts  the  appellant  sub- 
mitted himself  to  tbe  jurisdiction  of  the 
court,  and  is  bound  by  its  judgment  It  Is 
well  settled  that  if  a  defendant,  though  not 
served  with  process,  takes  such  a  step  In  an 
action,  or  seeks  such  relief  at  the  bands  of 
the  court  as  Is  consistent  only  with  the  hy- 
pothesis that  the  court  has  Jurisdiction  of  tbe 
cause  and  of  his  pmwn,  he  thereby  submits 
himself  to  the  Jiulsdlction  of  the  court,  and 
is  bound  by  its  action  as  fully  as  If  he  had 
been  regularly  served  with  process.  Goad  v. 
Goad,  41  Wis.  26;  Wood  v.  Young,  38  Iowa. 
102;  OroweU  v.  Galloway,  3  Neb.  215;  Foote 
v.  Richmond,  42  Cal.  443.  "A  party  cannot 
oorae  Into  court,  challenge  Its  proceedings  on 
account  of  Irregularities,  and,  after  being 
overruled,  be  heard  to  say  that  he  never  was 
a  party  in  court  or  bound  by  those  proceed- 
ings. If  he  was  not  In  t&ct  a  party,  and  had 
not  been  properly  served,  be  can  have  the 
proceedings  set  aside  on  the  ground  of  want 
of  jurisdiction,  but  be  must  challei^  the 
proceedings  on  Qiat  single  ground.  This  Is 
familiar  doctrine."  Burdette  v.  Corgan,  26 
Kan.  104.  The  motion  of  the  appellant  here- 
in for  a  new  trial,  and  his  appeal  from  the 
judgment  upon  the  ground  that  the  court 
erred  In  rend«'ing  such  Judgment  assumed 
that  the  court  bad  Jurisdiction  of  blm,  and 
was  a  waiver  of  bis  right  to  question  that 
f^t  Fee  V.  Iron  Co..  IS  Ohio  St  563;  Ma- 
son V.  Alexander,  44  Ohio  St  329,  7  N.  B. 
4S5.  The  order  Is  affirmed. 

We  concur;  GAROUTTE,  J.;  VAN 
FLEET,  J. 


103  Cal.  893 

KTJMLBR  V.  BOABD  OF  SUP*RS  OF  SAN 

BERNARDINO  COUNTY.    (No.  19.463.) 
(Supr«ne  Court  of  California.    July  21,  1894.) 

CoNSTiTCTioKAi,  Law  — Classification  op  Coun- 
ties—Local  Acts — Cbssds  of  Cocsty. 

1.  T^WB  1893,  g  235.  which  provides  that 
when  the  populatltHi  of  aay  county  shall  have 
been  reduced,  by  the  creation  of  any  new  coun- 
ty from  the  territory  thereof,  below  the  class 
first  assumed  under  the  act,  the  supervisors  of 
such  county  shall  desi^ato  by  order  the  class 
to  whi(^  such  count;  has  been  reduced,  is  not 
in  conflict  with  Const,  art.  11.  §  5,  which  pro- 
vides that  the  legislature,  by  general  laws,  suall 
classify  the  counties  by  population,  as  it  does 
not  delegate  to  sup^H^lsors  tbe  power  to  classier 
counties,  but  simply  authorizes  them  to  de- 
termine how  many  peoiilo  arc  left  within  the 
old  county  after  the  new  cuinty  is  created. 

2.  The  section  Is  not  iu  conOict  witb  Oonst. 
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art.  4, 1  25,  wkich  proTldes  fhst  the  l^slsture 
nhnll  not  pass  local  or  special  lam  affecting  the 
fees  or  salary  of  any  ofKcer.  as  It  applies  to 
•very  county  of  the  slate  whose  class  is  cnangetl. 

3.  In  arriring  at  the  population,  the  board 
need  not  be  controlled  by  the  federal  census  of 
1S90,  bat  may  determine  the  same  from  such 
source  as  It  sees  fit,  as  the  matter  to  be  deter- 
mined is  the  population  at  the  time  of  creation 
of  the  new  conntyf  and  not  that  at  the  time  of 
census. 

Department  1.  Certiorari  to  superior  court, 
San  Bernardino  county;  George  B.  Otis, 
Judge. 

Abe  N.  Kumler  applied  for  a  writ  of  cer- 
tiorari to  annnl  an  order  of  ibe  board  of 
superrisorB  of  San  Bernardino  county  re- 
classifying that  county.  A  demurrer  to  the 
petition  was  Int^posed  and  sustained,  and 
the  petitioner  appeals.  Affirmed. 

Henry  W.  Nisbet.  for  appellant  Frank  F. 
Oster  and  Onrtia,  Oster  ft  Cnrtts,  ft»r  reqcMmd" 
ent 

PER  CURIAM.  The  appellant  made  applU 
cation  to  the  court  below  for  a  writ  of  cer- 
tiorari to  annul  an  order  of  the  board  of 
flupervlBors  of  San  Bernardino  county  re- 
dassU^i^  that  count?,  and  reading  as  fol- 
lows: "Whereas,  by  reason  of  the  creation 
and  organization  of  the  county  of  RlTerslde, 
the  population  of  the  county  of  San  Bernar- 
dino has  been  reduced  below  the  class  and 
rank  of  a  county  of  the  tenth  class;  and, 
whereas,  the  population  of  said  county  of 
San  Bernardino  Is  now  over  twenty-three 
thousand  and  under  twenty-four  thousand,— 
now,  therefore.  It  Is  hereby  ordered,  by  the 
board  of  supervisors  of  said  cotmty  of  San 
Ba-nardlno,  that  said  county  of  San  Bernar- 
dino has  been  reduced  to  and  Is  a  county  of 
the  twelfth  class,  and  that  the  population  of 
said  county  Is  now  over  twenty-three  thou- 
sand, and  under  twenty-four  thousand." 
The  order  was  made  on  January  12,  1894. 
and  it  is  alleged,  upon  Information  and  be- 
lief, that  the  population  of  the  territory 
then  within  the  boundaries  of  the  said 
county  was,  in  the  year  1890,  according  to 
the  federal  census  of  that  year,  not  greater 
than  19,000;  that  the  board,  in  making  the 
order,  disregarded  and  Ignored  the  federal 
census,  and  the  population  shown  thereby, 
and  attempted  to  classic  the  county  on  the 
basis  of  the  population  It  contained  when 
the  order  was  made;  and  that  In  doing  so 
the  board  exceeded  Its  jurisdiction,  and  acted 
without  any  authority  of  law.  A  demurrer 
to  the  petition  was  interposed  and  sustained, 
and,  the  petitioner  declining  to  amend,  Judg- 
ment  was  entered  dismissing  the  proceeding, 
from  which  he  appeals. 

The  constitution  (section  6,  art  11)  pro- 
^des:  "The  legislature  by  general  and  uni- 
form laws  •  •  •  shall  regulate  Qie  com- 
pensation of  idl  such  officers  in  proportion 
to  their  duties,  and  for  this  purpose  may 
classify  the  counties  by  population.  •  • 
And  the  county  goTwnment  act  (St  1893, 
p.  340)  has  the  following  proTisions: 


**8ec.  10.  The  sereral  comities  of  tills  state 

are  hereby  classified,  and  shall  hereaftor  re- 
main classified,  according  to  their  popola^ 
tlon,  as  ascertained  by  the  federal  census 
taken  in  the  year  eighteen  hundred  and 
ninety." 

"Sec.  1G2.  For  the  purpose  of  regulating 
the  compensation  of  all  office  herelnb^ore 
provided  for,  the  several  counties  of  this 
state  are  hereby  classified,  and  shall  here- 
after remain  classified,  according  to  their 
poptilatlon,  as  ascertained  by  the  federal 
census  taken  In  the  year  eighteen  hundred 
and  ninety  as  follows.  *  *  *" 

"Sec  285.  When  the  popnlatlon  of  any  ex- 
isting countr  shall  have  been  reduced,  by 
reason  of  the  creation  of  any  new  county 
from  the  territory  thereof,  below  the  class 
and  rank  first  assumed  hereunder.  It  shall 
be  the  duty  of  the  board  of  anpervisors  of 
such  county  to  designate  by  ord^  the  class 
to  which  such  county  has  been  reduced  by 
reason  thereof,  and  such  county  shall  there- 
after encer  the  list  of  such  class." 

1.  It  Is  claimed  for  appellant  that  the  sec- 
tion last  quoted,  under  which  the  order  in 
question  was  made.  Is  In  conflict  with  the 
section  of  the  constitution  quoted,  because 
It  delegates  to  the  board  of  supervisors  pow- 
er which,  under  the  ooustitntlon,  can  be  ex- 
ercised only  by  the  legislature.  There  is  noth- 
ing in  this  point  The  section  does  not  dele- 
gate, or  attempt  to  delegate,  to  boards  of  su- 
pervisors, the  power  to  claaslfy  counties, 
but  simply,  in  eftect,  authortzea  and  directs 
them  to  find  out  and  determine  how  many 
people  are  lefc  within  the  boundaries  of  the 
old  county  after  the  new  county  Is  created. 
This  is  merely  finding  a  fact  and  Is  not  a 
legislative  act;  and,  when  found,  the  classl* 
flcation  follows  as  declared  by  the  statute. 
Nor  Is  the  said  section  of  the  statute  In  con- 
flict with  section  25  of  article  4  of  the  con- 
stitution, which  provides  that  "the  legislSr 
tare  stiail  not  pass  local  or  special  laws 
*  *  *  aCFecting  the  fees  or  saiary  of  any 
officer."  It  is  not  a  local  or  spedal  law,  tea 
the  reason  that  it  applies  to  every  existing 
county  of  the  state  whose  class  Is  changed  by 
having  a  pwtlon  of  its  toxltory  detached  and 
put  into  a  new  county. 

2.  It  Is  further  claimed  that  the  board  ot 
sup^vlsors,  in  detominlng  what  was  the 
population  of  the  county,  was  Undted  to  an 
Inquiry  as  to  what  waa  the  populatiUL  with- 
in Its  present  boundaries  In  1890,  as  aliown 
by  the  federal  cenaua  of  that  year.  It  will 
be  observed  that  sections  10  and  102  make 
the  census  of  1890  controUlng  as  to  tiie  daad- 
flcatlon  of  the  several  countla  at  the  state 
as  they  then  existed,  but  in  section  236  no 
reference  is  made  to  that  census,  and  the 
action  of  the  board  la  not  expressly,  nor,  as 
we  think.  Impliedly,  limited  thereby.  ThB 
failure  to  ao  limit  the  action  of  tlie  board 
most  be  treated  as  intentional,  and  It  doubt- 
less arose  from  the  fact  that.  In  the  cases 
pioTided  for  by  the  aectlon,  it  would  often 
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be  dlfflcnlt,  If  not  InqiMitflde,  to  determlBe 
wbat  was  the  census  pc^olaitlOD  In  1U90,  slnoe 
tbe  new  boundary  Uaee  maj  not  follow  an7 
townsUp  w  ireclnct  Unas  tben  established. 
See  De  Oamp  t.  Breland,  19  Barb.  81.  The 
same  section  prorldes  for  tbe  dasslflcatlM:! 
of  ail  newly-created  counties,  and  In  San* 
den  T.  Sebom.  98  Cal.  227.  33  Fac  68,  a 
question  as  to  tbe  dastiflcation  of  tbe  newly- 
created  county  ot  Glmn  was  InTolred.  In 
deddins  the  case,  It  was  said:  "Aooordlng 
to  the  county  goremment  act,  the  popula- 
tion of  the  various  counties,  for  the  purposes 
of  tbe  act,  Is  to  be  determined  from  tbe  last 
preceding  federal  census;  but  In  tbe  case  of 
newly-organised  counties,  eepedally  when 
tbe  boundary  lines  of  the  new  county  do  not 
follow  township  lines,  such  census  would  not 
furnish  the  data  contemplated,  and  for  that 
reason  the  legislature,  for  the  purpose  of 
classification,  would  well  declare  the  popu- 
lation of  Glesin  county  to  be  over  6,500,  and 
under  6,600,  receiving  Its  Information  for 
socb  declaration  from  whatever  source  it  saw 
fit"  And,  again:  "Glenn  county  came  Into 
existence  as  a  county,  fully  organized  and 
equipped.  May  11, 1891.  At  that  time,  under 
the  terms  of  tbe  act  creating  It.  as  we  have 
construed  that  act,  It  had  a  population  of 
more  than  6,500,  and  less  than  6,600,  and, 
consequently,  came  within  the  limits  pro- 
scribed for  counties  of  the  forty-first  class." 
This  language  plainly  Implies  that  the  pop- 
ulation of  tbe  county  at  the  time  of  Its  crea- 
tion, and  not  Its  population  as  ascertained 
by  the  federal  census,  wag  a  proper  basis 
upon  which  to  determine  Its  classification, 
l^e  same  rule  must  be  held  equally  applica- 
ble to  an  ol6  county  under  like  conditions. 
It  follovra  that  the  Judgmmt  appealed  from 
must  be  affirmed;  and  It  is  so  ordered. 


HtOsL  m 

In  re  JONES.   (N&  21.149.) 

(Supreme  Court  of  California.   July  23,  1S04.) 

CoNTiMPT — What  Constitittbr. 

Where  the  statute  does  not  authorize 
a  diange  of  Tenue  for  Vmn,  prejudice,  or  purtial- 
Ity  of  a  iudge.  it  ib  a  contempt  of  court  to 
pceaent  an  affidavit  for  a  chaoge  of  veane  on 
that  ffronod. 

In  bank. 

Petition  for  babeas  corpus  by  Davtd  Jones. 
Writ  denied. 

Jobn  U  Boone,  for  petlti<mw.  J.  A.  Cotv 
er,  for  respcmdent 

McFARLAND,  J.  The  peitHoner,  David 
Jones,  asks  to  be  discharged  from  the  cusitody 
of  the  sheriff  of  the  county  of  Mendocino, 
and  allures  that  he  Is  llle^lly  Imprisoned 
nnder  an  wder  of  the  superior  court  of  said 
county  adjudging  him  gidlty  of  contempt  of 
court.  It  appears  that  upon  tbe  hearing  in 
said  court  of  a  motion  made  by  peUtiono', 
Jimes,  for  the  change  of  the  ^ace  ot  trial  ot 
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«.  eert^  dvU  actliKi,  to  whkAt  said  petltkttw 
was  a  party,  the  petitioner  filed,  presented, 
and  read  a  certain  affidavit,  and  that  he  was 
adjudged  guilty  of  contempt  for  and  on  ac- 
count ot  certain  language  and  statements 
used  and  made  in  said  affidavit  It  is  not 
necessary  to  set  forth  the  affidavit  here,  but 
it  is  quite  clear  that  it  is  of  such  a  character 
that  the  act  ot  petitioner  In  presenting  it  was 
dis<»rderly,  cratemptnons,  and  Insolent  behav- 
ior towards  the  Judge  of  said  court  while 
holding  the  same,  and,  as  sach,  was  a  con- 
tempt of  said  court  If  the  matter  of  the 
affidavit  had  been  matralal  and  relevant  and 
pertinent  to  any  Issue  before  the  court,  a  dif- 
ferent question  might  be  presented.  If  bias, 
prejudice,  or  partlaUty  on  tbe  part  of  a  Judge 
was  a  ground  tor  a  change  of  venue,  a  party 
seeking  such  change  upon  such  ground  would 
have  the  right  to  stale  In  an  affidavit  tbe 
facts  upon  which  he  based  his  chaises  ot 
such  bias;  but  the  only  ground  for  a  change 
of  venue  which  has  any  relation  to  the  Judge 
of  a  court  of  recMd  Is  found  in  snbdlvlaUni 
4,  i  307,  Code  Olv.  Proc,  which  is  as  fol- 
lows: "When  from  any  cause  the  Judge  is 
disqualified  from  acting,"— and  the  only  dis- 
qualifications of  a  Judge  are  those  stated  m 
sectiw  170.  by  which  he  Is  disqualified  when 
he  la  a  par^  to  oi  interested  in  tbe  action 
pending,  when  he  Is  rdated  to  either  party 
or  his  attorney  within  the  third  degree,  and 
when  he  has  been  an  attorney  for  either 
party  In  the  action.  "These  are  the  only 
causes  which  work  a  disqualification  ot  a  Jn- 
dicial  officer."  McCauley  v.  WeUer,  12  OaL 
524  Bias  0€  prejudice  on  the  part  of  a  Judge 
Is  not  a  ground  fw  a  change  of  tbe  place  of 
trial.  McCaul^  v.  Weller,  supra;  Peoide  v. 
Williams,  24  Gal.  31;  People  v.  Mahoney.  18 
Cal.  186;  People  v,  Shuler,  28  Gal.  495;  Hlb- 
berd  v.  Smith.  39  CaL  14a  The  affidavit, 
therefore,  was  entirely  Irrelevant  and  Imma* 
terlal,  and  there  Is  no  excuse  for  or  Justifica^ 
tl<m  of  Its  presentation.  Tbe  petitions-  Is  re- 
manded to  the  custody  of  the  said  sheriff,  and 
the  proceeding  Is  dismissed. 

We  cmcor:  BBATTY,  a  J.;  QAMOVrTB, 
J;  VAMFIiBET.J. 


lUCal.  4M 

BATES  T.  TOWER  et  al.  (No.  19523.) 

(Sapreme  Court  of  California.   July  21,  1894.) 

Proof  op  AoBrrCT — Rkceptiox  or  Evidei^ci. 

It  is  not  error  ti)  admit  evidence  of 
what  an  agent  did  and  said  while  octinif  for 
his  principal,  before  proof  of  his  anthority, 
where  it  is  nduiitted  on  condition  that  his  au- 
thority will  be  subaequently  iiroved. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  San  Diego  coun- 
ty; George  Puterbaugh,  Judge. 

Action  by  F.  E.  Bates  against  Virginia  A. 
Tower  and  another  for  damages  for  breach  of 
contract  Judgment  ft>r  plaintiff,  and  Vir- 
ginia A.  Tower  appeals.  Affiim^c^ 
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Shaw  A  Holland,  for  appellant  Oarence 
Ii.  Baibor,  for  respondent 

YANOUSF,  a  The  defendants  are  htis- 
band  and  wife,  and  this  action  was  brought 
against  them  to  recover  damages  for  a  breach 
of  an  alleged  written  agreement,  of  which 
the  following  Ib  a  copy:  "This  agreement, 
made  and  entered  Into  this  27th  day  of  Sep- 
tember, 1888,  by  and  between  Virginia  A. 
Tower  and  Frank  E,  Bates,  both  of  the  dty 
and  county  of  San  Dlego,  state  of  California. 
Wheareaa,  the  said  Virginia  A.  Tower  agrees 
to  delirer  all  the  said  personal  stodc  and 
property  sold  by  the  said  F.  E.  Bates  to  F. 
0.  Tower  oir  th*  25th  day  of  July,  1888,  in 
consideration  of  a  certain  promissory  note 
of  $2,500  now  In  the  possession  of  said  F.  E. 
Bates,— the  said  stock  and  personal  property 
to  be  delirered  to  the  said  F.  B.  Bates  upon 
the  surrender  of  the  said  promissory  note,— 
the  said  F.  E.  Bates  agrees  to  deliver  to  the 
said  Virginia  A.  Tower  a  certain  promissory 
note  for  $2,500,  made  and  executed  by  F.  C. 
Toww,  payable  to  the  order  of  F.  S.  Jones, 
and  Indorsed  by  F.  S.  Jones,  the  same  being 
In  possession  of  and  owned  by  the  said  F.  E. 
Bates.  Witness  our  hand  this  27th  day  of 
September.  Virginia  A.  Tower.  F.  B.  Bates." 
The  court  found  the  execution  of  the  agree- 
ment, and  a  breach  thereof  by  the  defendant 
Virginia  A.  Tower,  substantially  as  alleged, 
and  gave  judgment  against  her  for  damages 
in  the  sum  of  $3,100,  from  which  Judgment, 
and  from  an  order  denying  her  motion  for  a 
new  trial,  she  alone  appeals. 

The  appellant  contends  that  In  several  spe- 
dfled  particulars  the  findings  of  fact  by  the 
court  are  not  justified  by  the  evidence.  But 
fte  snfflciency  of  the  evidence  In  each  of  the 
other  specified  particulars  depends  upon  Its 
sufficiency  to  justify  the  finding  that.  In  deal- 
ings leading  up  to  the  execution  of  the  agree- 
ment above  set  out,  Frank  O.  Tower  was  au- 
thorized to  act  as  the  agent  of  his  wife,  Vir- 
ginia; and  that  this  finding  Is  amply  justified 
is  so  obvious  that  It  would  be  a  waste  of 
space  and  time  to  make  a  detailed  statement 
of  the  direct  and  circumstantial  evidence 
tending  to  prove  it. 

It  is  further  insdsted  that  the  court  erred  In 
admitting  evidence  of  what  the  husband  did 
and  said,  while  ostensibly  transacting  cer- 
tain business  for  appellant,  before  proof  of 
his  authority  to  transact  such  business. 
When  objected  to  on  this  ground,  the  court 
admitted  the  evidence  pro  tempore,  and  upon 
the  express  condition  that  it  should  not  tte 
considered  unless  the  authority  of  the  hus- 
band should  thereafter  be  proved;  and,  as 
above  stated,  the  husband's  authority  was 
afterwards  satisfactorily  proved.  The  gen- 
eral rule  is  that  the  mere  order  in  which  evi- 
dence may  be  introduced  is  very  much  in  the 
discretion  of  the  court,  and  will  not  be  inter- 
fered with  by  the  appellate  court  except  in 
cases  of  abuse  of  such  discretion.  Crosett  t. 
Whelan,  44  GaL  200;  People  t.  Slialnwold,  51 


Oal.  468.  But  appellant  contends  that  sab- 
divlsimi  6  of  section  1870  of  the  Code  of  Civil 
Prooedore  is  an  exception  to  this  general 
role,  and  pmnits  tlie  acts  and  dedarations  of 
agents  to  be  proved  only  "after  proof  of 
agency."  Conceding  this  to  be  as  contend- 
ed, though  I  have  found  no  case  in  whidi  the 
Code  has  been  so  construed,  yet  It  Is  clear 
that  appellant  was  not  Injured  by  tbe  al- 
leged error.  I  think  the  order  and  judgment 
should  be  affirmed. 

We  concur:  BAYNB8,  Q;  BEIX3HER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  and  judg- 
ment appealed  from  should  be  affirmed. 


103  Cal.  399 

OONBAD  et  al.  t.  ARROWHEAD  HOT 
SPRINGS  HOTEL  CO.  et  al.  (No. 

lfl.876.) 

(Supreme  Court  at  California.  July  24,  1804.) 
PoLLrTiox  OF  Water  Cocbse. 
A  nonriparian  aK>roiH-iator  of  the  water 
of  a  streRta  had  do  rifrtit  of  actiw  for  the  pollu- 
tion of  the  water  ct  said  stream  by  a  ptior  ri- 
parian owner,  who,  in  the  Interest  of  aanitaty 
cuiidltions,  discharges  sewage  into  said  stream. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  San  Bernardino 
county;  George  E.  Otis,  Judge. 

Action  by  V.  W.  Conrad  and  otben  against 
the  Arrowhead  Hot  Springs  Hotel  Company 
and  others  to  abate  a  private  nuisance,  and 
for  a  perpetual  Injunctloa  against  Its  con- 
Unuance.  Judgment  for  ^aintltbk  and  de- 
fendants appeaL  Reversed. 

H.  C.  Rolfe  and  Chapman  &  Hendrlck, 
for  appellants.  Rowell  &  Bowell,  for  re- 
spondents. 

SEARL3,  C,  This  action  was  Ivought  to 
abate  a  private  mdsance,  and  for  a  p«pet- 
ual  Injunction  against  Its  continuance.  Plain- 
tiffs had  judgment  granting  them  a  perpet- 
ual Injunction,  and  for  nominal  damages. 
Defendants  moved  for  a  new  trial,  which 
was  refused.  Two  separate  appeals  are 
taken,— one  from  the  final  judgment,  and  the 
other  from  the  ord^  denying  a  new  Wal. 
Both  appeals  are  elucidated  by  the  same 
transcript  lliere  is  also  a  separate  appeal 
In  the  same  case— No.  19,193  (37  Pac.  388)— 
from  an  order  refusing  to  dissolve  a  pre- 
liminary Injunction  Issued  in  the  cause,  the 
result  of  which  depends  upon  the  decision 
of  the  other  appeals,  which  will  be  consider- 
ed together. 

Plaintiffs  are  the  owners  of  certain  tracts  of 
nonriparian  lands  in  the  connty  of  San  Ber- 
nardino, forming  a  part  of  a  larger  tract 
known  as  the  "Orange  Grove  Tract."  Defend- 
ant the  Arrowhead  Hot  Springs  Hotcd  Com- 
pany (a  corporation)  is,  and  It  and  its  gran- 
tors have  been  since  1882,  the  owners  In  fee 
of  a  tract  of  land  situate  upon  botb  8ld«8  of 
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and  Indndlng  the  bed  and  banks  of  Bast 

Twin  cre^t  an  mmaTlgable  Btream,  whicb 
lands  tbe  court  ftods  "are,  and  from  time  Im- 
memorial have  been,  riparian  to  said  creek 
and  Its  flow."  Tb««  are  upim  tbe  londs  of 
said  defendant  a  lat^e  number  of  springs,— 
hot,  cold,  and  medicinal,— and  also  what  are 
designated  "mnd  batbs."  Defendant  has  up- 
on said  land,  and  tor  ten  years  prior  to  the 
commencement  of  this  actlcm  had,  an  hotel 
thereon,  as  a  resort  for  Invalids,  with  bath 
houses,  mud  baths,  etc.,  all  of  which  are  used 
for  tbe  entertainment  of  guests  and  treatment 
of  invalids  generally,  whether  Buffering  from 
theumatic  troubles,  diseases  of  the  blood,  or 
other  diseases.  During  all  of  said  10  years, 
defendant  has  discharged  from  its  kitchen, 
bath  houses,  hotel,  privies,  etc.,  the  drainage 
and  accumulation  of  filth  and  refuse  matter 
thwein  accumulating,  by  means  of  sewers, 
I^pea,  etc,  Into  certain  ravines  contiguous 
thereto,  from  and  through  which  ravines  It 
flows  by  natural  channels  Into  and  down 
East  Twin  creek  and  pollutes  the  waters 
thereof  so  that  they  are  unfit  for  drinking, 
or  for  any  domestic  purpose  Flalntiffs  have 
a  ditch  which  diverts  tbe  water  from  East 
Twin  creek  about  one-half  mile  l>elow  where 
defendant  discbarges  its  sewerage  ioto  the 
stream,  by  which,  and  a  pipe  line  connected 
therewith,  they  conduct  the  water  of  said 
creek  to  their  land  for  domestic  purposes, 
and  for  irrigating  their  land.  Plaintiffs 
aver,  and  the  court  finds,  that  they  have  been 
using,  and  had  a  right  for  one  year  before 
the  commencement  of  this  action  to  use,  the 
water  of  the  creek  for  irrigation  and  domes- 
tic purposes  upon  their  land.  There  Is  no 
allegation  or  finding  as  to  the  date  of  con- 
struction of  the  ditch  through  which  plain- 
tiffs take  the  water  from  the  creek,  or  the 
source  or  origin  or  character  of  their  right 
thereto.  The  evidence  shows  that  in  1SS7 
John  Hancock  conveyed  the  land  now  owned 
by  plaintiffs  to  certain  grantees,  and  in  his 
deed  of  conveyance  Included  "oil  the  right, 
title,  and  interest  of  John  Hancock,  the 
party  of  tbe  first  part  therein,  in  and  to  the 
waters  of  East  Twin  creek  and  its  tributa- 
ries, acquired  either  by  appropriation  or  oth- 
erwise, and  then  owned  or  held  by  him  as 
riparian  proprietor  of  the  lands  aforesaid,  or 
otherwise;  also,  ditches  held  by  him,  or  to 
which  he  was  entlUed,  and  a  right  of  way 
for  said  ditches  and  such  pipe  line  as  the 
grantees  d^ired  to  construct  over  a  tract  of 
land  held  by  the  grantor  on  East  Twin  oreek 
as  a  timb^  culture  claim,"  reserving  to  the 
grantor  five  inches  of  water  to  be  taken  from 
tbe  ditch,  which  It  recites  was  constructed  in 
18S5, and  l8,say,one  mile  in  length.  Plaintiffs 
have  constructed  a  pipe  line  from  the  end  of 
tbe  ditch  to  their  several  lots  of  land  for  a 
distance  of,  say,  one-half  mile.  The  ditch 
tbrough  which  the  water  furnished  to  plain- 
tiffs' land  is  diverted  and  conducted  thereto 
taps  Bast  Twin  creek,  so  far  as  can  l>e  deter- 
mined txom  tbe  noor^  about  one  mile  above 


the  Onaf  Qtvn  ttact  of  land.  Defenda&fe^ 
in  their  answer,  plead  a  prescriptive  right  to 
the  use  of  East  Twin  creek  as  a  place  of  de- 
posit for  the  refuse  from  their  hotel,  baths, 
etc.  There  was  evidence  to  show  that  until 
a  period  within  four  years  next  before  July 
18,  1892,  the  land  of  plaintiffs  whs  wholly 
unoccupied  and  vacant,  not  sctUed  upon  or 
improved,  and  that  tbe  pipe  system  had  not, 
at  the  lastrmentioned  date,  been  in  use  more 
than  two  years.  The  court  found  against  the 
prescriptive  right  of  the  defendants. 

Judging  from  the  record,  and  the  conclu- 
sion Is  drawn  that  the  rights  of  the  plaintiffs 
are  those  of  the  ordinary  locators  who  divert 
vfater  for  a  useful  purpose  from  a  stream  in 
this  state.  In  other  words,  they  are  appro- 
piiatora.  The  defoidanta,  as  rlpurlan  proi«4e- 
tOTB  t^mn  the  same  stream,  have  a  right 
thereto  prior  in  time,  and,  as  to  the  acta  com- 
plained of,  are  prior  in  user,  to  any  rights  of 
plaintiffs.  As  against  oiher  riparian  owners 
below  them  on  the  same  stream,  defendants 
have  no  right  to  pollute  the  water  to  tbe  ma- 
terial injury  of  the  former.  Locators  and 
appropriators  of  the  waters  of  a  stream  have 
no  rights  antecedent  to  the  date  of  their  loca- 
tion. If  others  have,  prior  to  their  location, 
decreased  the  quantity  of  the  water  flowing 
in  such  stream,  or  caused  a  deterioration  of 
Its  quality,  the  subsequent  locator  cannot 
complain.  FamiUai*  examples  of  tbe  appli- 
cation of  this  rule,  as  between  appropriators, 
are  of  frequent  occurrence  In  the  mining  re- 
gions of  this  state,  where  water  is  diverted 
from  flowing  streams,  upon  which  mining 
lias  destroyed  the  purity  of  the  water.  In 
such  cases  the  approprlator  takes  the  water 
with  his  eyes  open,— takes  It  as  he  finds  It,— 
and  OS  to  him  the  like  continued  deterlwatton 
is  damnum  absque  injuria.  Drainage  and  the 
discharge  of  the  sewerage  from  the  hotel  of 
the  defendants  Is  shown  by  the  evidence  to 
have  been  necessary,  in  the  Interest  of  sani- 
tary conditions,  and  to  have  been  for  10  years 
accomplished  by  the  only  feasible  plan,  of 
disoharginp  Into  the  ravines  contiguous  to 
and  upon  their  own  premises.  This  was  not, 
nor  was  its  continuance  as  against  subse- 
quent locators  and  appropriators  of  the  water 
of  the  stream,  a  wrongful  act  "Every  per- 
son who  constructs  a  drain  or  cesspool  upon 
his  own  premises,  and  uses  It  for  his  own  pur- 
poses, Is  bound  to  keep  the  filth  collected 
there  from  becoming  a  nuisance  to  his  neigh- 
bors." Wood,  Nuls.  (3d  Ed.)  S  114.  This  doc- 
trine is  well  settied,  and  applies  as  between 
parties  who  have  equal  rights  to  the  enjoy- 
ment of  their  own  property,  and  to  be  pro- 
tected from  Injury  arising  from  the  undue 
use  by  their  neighbors  of  their  property.  In 
the  case  of  appropriators  of  running  water, 
there  Is  no  mutuality  of  right.  Their  titles 
or  rights  are  not  coextensive  as  to  time,  or 
equal  in  rank.  The  second  approprlator  sim- 
ply takes  the  residuimi  in  quantity,  subject  to 
the  changed  conditions  existing  by  reason  of 
tbe  prior  user.   If  the  miter  of  East  Twin 
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creek  ma  no  oontamliuited  hy  ih»  acts  of  ds* 
f eodanta  as  to  be  detrlmentBl  to  tbe  pnbUc, 
or  to  Indirlduals  liTlng  upon  the  stream  be- 
low, a  v&cjr  dUferent  qaestiou  would  be  pte- 
sented.  But  as  an  Individual  who  sbould 
collect  the  refuse  from  a  slaughter  yard,  and 
haul  it  to  his  home,  would  not  be  heard  to 
complain  that  the  odor  constituted  a  nui- 
sance, 80  the  locators  of  this  ditch,  who  have 
direrted  the  water  of  the  stream  to  their 
homes,  a  mile  or  more  away,  cannot  be  beard 
to  complain  that  the  water  continues  after 
their  diTtt^on,  as  It  was  before,  noxious  to 
the  senses,  and  unfit  for  domestic  use. 

Two  results  follow  from  the  position  as- 
sumed: 

3L  Tlae  finding  of  tbe  court  that  **tbe  de- 
fendant corporation  has  not  any  tight,  and 
at  the  time  this  action  was  commenced  bad 
not  acQOlred  any  right,  to  drain  or  sewer  Its 
said  premises  by  conducting  its  sewerage 
matter  accumulating  on  said  premises,  from 
any  source  or  cause,  into  East  Twin  cre^" 
Is  contrary  to  the  evidence. 

2.  Tbe  conclusions  of  law  and  Jndgmoit 
are  unsupported  by  tbe  findings. 

The  judgment  and  the  order  denylj^  a  new 
trial,  and  each  of  them,  should  be  reversed, 
and  a  new  trial  had. 

We  concur:  VANOMBF,  C;  BELCHER,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  or- 
der denying  a  new  trial,  and  each  of  them, 
are  reversed,  and  a  new  trial  ordered. 


CONRAD  et  al.  v.  ARROWHEAD  HOT 
SPRINGS  HOTEL  CO.  et  aL  (No. 
19,193.) 

(Supreme  Court  of  California.    July  24,  1894.) 

Derartment  2.  Appeal  frwn  superior  court, 
San  BmiardlDo  county:  George  E.  Otla,  Judgre. 

Action  by  F.  W.  Coorad  and  others  against 
the  Arrowhead  Hot  Springs  Hotel  Company  aud 
others  to  abate  a  private  nuisance,  and  for  a 
perpetnal  injunction  against  its  continuance. 
Judgment  for  plaintiffs,  and  defendants  appeal. 
Reversed. 

H.  C.  Rj^fe  and  Chapman  &  Hendrick,  for 
appellants.    Rowell  &  Itowell,  for  respondents. 

PER  CURIAM.  The  order  appealed  from  In 
the  above-entitled  cause  is  revei-sed  for  the  rea- 
sons given  in  No.  19.370  (37  Pac.  38G),  in  the 
same  cause,  and  between  the  same  parties. 


IDS  cai.  4M 

PEOPLE  V.  SHERMAN.  (No.  21,007.) 
(Supreme  Court  of  California.  July  25,  1894.) 
Homicide— Selp-Depbkse. 
Deceased  was  a  large  man,  and  quarrel- 
some when  drinking.  Under  the  influence  of 
liquor,  he  assaulted  defendant  with  a  knife, 
threatcnlDg  to  "cut  him  in  two."  Defendant  de- 
clined to  fight,  and  begged  him  to  desist.  A 
friend  took  deceased  away  about  30  feet,  but 
he  broke  away,  drew  a  pistol,  and  pointed  it  at 
defendant  Defeodant  fired  several  shota  De- 


ceased fired  ntme,  Init  kept  advauphig  towards 

defendant  while  he  was  shooting.  BM,  tlut  the 
Idlliag  was  done  in  self-defense. 

D^IMirtment  2.  Appeal  from  superior  court* 
Hendoclno  county:  R.  McGarvey,  Judge. 

J.  D.  Sberman  was  convicted  of  man- 
slaughter, and  appeals.  Reversed. 

J.  A.  Oooper  and  J.  O.  Wblte,  fOr  appel- 
lant Atty.  QtsL  Hart  and  J.  H.  SeaweU* 
fbr  the  Peopl& 

FEB  OnRIAM.  Upon  InfOnnatloii  accus- 
ing the  defendant  of  ttie  crime  of  mnrdor, 
be  was  convicted  of  manslaughter,  and  sen- 
tenced to  tiie  stated  pristm  fx  Ibe  tmn  of 
six  years.  appeals  from  flie  Judgment 
and  from  sn  order  denying  bis  motion  for  a 
new  triaL  It  was  proved,  and  not  disputed, 
Uiat  about  1  o'clock  a.  m.,  mi  June  20;  1893. 
in  Mendocino  county,  he  shot  and  killed  G. 
W.  Parker,  but  It  Is  dalmed  for  tuvellant 
that  the  killing  was  done  la  setf-^ense, 
and  tbarefore  was  Jnstiflable;  and  so  It  ap- 
pears from  tbe  evidence  wttiiout  conflict 
It  appears  that  six  witnesses  were  present 
at  tbe  time  of  tbe  UUing.  Of  these  two 
were  called  by  the  people,  and  four  by  the 
defendant;  and  all  concnr  In  testlfytaig  sub- 
stantially tbat  without  provocation,  the  de- 
ceased assaulted  defendant  with  a  small 
clasp  knife,  threatening  "to  cut  him  In 
two;"  that  defendant  tried  to  pacify  him, 
declined  to  fight  him,  and  b^ged  htm  to  de- 
sist; that  Scott  Howard  (a  mutual  fMcnd) 
interfered,  took  the  knife  from  deceased,  and 
led  him  to  another  part  of  the  room,  about 
30  feet  from  defendant,  and  endeavored 
to  pacify  him;  but  soon  after  be  broke 
away  from  Howard,  drew  his  pistol,  and 
started  towards  defendant,  pointing  his  pis- 
tol in  the  same  direction.  Mr.  Howard,  tbe 
first  witness  for  the  prosecution,  described 
this  scene  as  follows:  *1  took  Parker  away 
and  went  down  to  the  billiard  table  at  tbe 
south  end  of  the  room.  I  was  watching 
deceased.  Defendant  could  see  myself  and 
deceased.  •  •  •  I  was  standing  tolklng 
to  deceased,  trying  to  get  blm  to  go  home, 
and  he  just  jumped  up  all  at  once,  and  jerked 
out  a  gun,  and  ran  around  tbe  billiard  tabia 
The  bar  of  tbe  saloon  is  near  tbe  north  end 
of  the  saloon.  Itie  billiard  table  Is  near  tbe 
south  end,  some  thirty  feet  from  the  bar.  I 
was  at  the  end  of  the  billiard  toble,  where 
I  had  taken  deceased,  and  was  trying  to 
pacify  him.  He  just  jumped  out  as  quick 
as  he  could.  I  ran  to  catcb  falm,  and  did 
cateh  hold  of  his  sleeve,  but  I  slipped,  and 
he  got  past  I  says,  'Look  out  up  there, 
boys!'  Just  about  that  time  I  jumped  back 
by  the  billiard  table,  and  the  first  shot  was 
fired.  At  that  time  the  deceased  was  going 
around  the  billiard  table  towards  the  north 
end  of  the  room,  and  towards  where  the  de- 
fendant was.  I  could  not  tell  the  distance 
he  was  from  defendant;  but  fifteen  to  twenty 
feet,  or  may  be  thirty  feet  Parker  had  a 
,allTer-moanted  pistol  In  his  bftnd.  I  dp  not 
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know  bow  11111117  Aote  were  Siad.  1  was 
facing  the  bar  wbeu  the  first  shot  was  flred. 
X  Jninped  throoi^  the  partiitioo,  and  ran  out 
of  the  buUdlnc.  *  *  *  Defendant  flred 
the  first  Bhot  *  *  *  Be  pnt  Us  arm  over 
Dick  Slmmo"^'  ohouldert  and  fired.  Step- 
man  was  standing  by  tiie  bar,  and  near 
tbe  door,  wlttdn  fire  feet  of  the  oitrance. 
A  Boreen  was  ta  front  of  the  door.  The 
crowd  was  there  by  the  bar.  Simmons  was 
In  firont  of  defendajot,  and  between  blm  and 
Foiker.  D^endant  advanced  towards  de- 
ceaaedf  and  flred  over  SUnmons'  should^." 
Gus  Haii7,  oa  the  part  of  the  people,  after 
desatblns  ttie  knife  Euene,  aaid:  "Finally 
Scott  Howard  took  Farker  away.  •  *  * 
Defendant,  myadA  and  Simmons  were  stand* 
ins  near  the  bar,  and  not  far  from  the  door. 
I  thought  the  matter  was  all  over.  The  de- 
fendant was  standing  by  the  bar  taUtlns. 
All  at  (xace  Scott  was  running;  Scott  How- 
ard hollered:  Ixx^  out,  boys!*  Deceased 
was  coming  towards  the  defendant  He  said, 
'God  damn  yon—'  Just  got  that  far  when 
defendant  shot.  He  had  his  pistol  up,  and 
was  adyancing  towards  defendant  As  he 
advanced  he  said,  'God  damn  you.  111—*  I 
heard  no  more,  and  the  shots  were  flred. 
After  I  saw  Parkor  start  towards  the  defend- 
ant with  his  pistcd,  Us  liand  was  moving  up 
and  down.  I  could  not  tell  whether  he  was 
trying  to  work  the  trigger  or  not  Th^ 
wm  four  or  five  shots  flred  as  fast  as  the 
pistol  could  be  flred;  looked  like  a  stream  of 
fire.  After  ibe  first  shot  the  deceased  kept 
advancing  towards  the  defaidant  till  he  got 
to  the  beer  chest  He  kept  coming,  and  the 
diota  kept  going.  As  the  deceased  ad- 
vanced towards  defendant  defendant  could 
not  have  shot  without  putting  bis  band 
ont  towards  Simmons.  Just  as  the  shoot- 
ing commenced,  Simmons  dropped  on  the 
fioor.  Deceased  was  drinking  at  the  time. 
He  was  always  wanting  to  scuffle  and 
monkey  around  when  he  was  drinking.  He 
slapped  a  man's  fiice  before  that  eveidng. 
He  wants  to  fight  when  he  Is  drinking.  He 
could  walk  as  straight  as  anybody  although 
drinking.  Deceased  was  a  very  strong  man; 
more  than  an  aveiage  man  for  strength.  He 
always  prided  himself  on  being  the  best 
man  In  the  saloon  when  drinking."  The 
pistol  of  deceased  was  found  fully  charged, 
and  it  was  admitted  that  he  did  not  fire  a 
sbot  tbongh  some  of  the  witnesses  thought 
he  did  at  the  time  of  the  shooting.  The  tes- 
timony Cor  the  prosecution  of  the  witness 
SchoonoTCT,  as  to  an  asserted  declaratltm 
made  by  defendant  previous  to  the  homicide, 
contradicted,  as  it  was,  by  two  other  wit- 
nesses, was  of  too  IltUe  importance  to  affect 
the  result  above  reached.  It  is  not  necessary 
therefore  to  dete-mlne  whether  the  objec- 
tion to  Schoonov^s  testimony  should  have 
been  sustained,  or  whether  the  offered  evi- 
dence of  defendant's  witness  Hngbes  upon 
tfie  same  subject  was  properly  excluded. 
JndsnMQt  and  order  revened. 


Ct08  Cal.  407) 
FEOFIB  r.  CBAYUSZ.  (No.  2l,0GS.> 
(Snpnnu  Coort  of  California.    July  25,  18M.) 
Raps — Instbcotioxs. 
Where  the  evidence  is  convindng  that  a 
rape  has  been  conimitted,  it  is  proper  to  refuse 
to  charge  that  dt>fendant  micrht  be  convicted 
of  an  assaolt  with  Intent  to  rape. 

Department  2.  Appeal  from  superior  court, 
San  Diego  county;      S.  Torrance,  Judga 

Jose  Antonio  Chavez  was  convicted  of 
rape,  and  appeals.  Afllrmed. 

Dasey  &  Wright,  fer  appellanL  Attf.  Gen. 
Hart  for  the  People. 

PER  GUBIAIC.  The  defendant  was  ocn- 
vtcted  of  the  crime  of  rape  upon  Rebecca  A. 
Foss.  a  iridow,  aged  57  years.  "Bb  appeals 
from  the  judgment  and  from  an  order  deny- 
ing bis  motion  far  a  new  trial 

The  cotut  refused  to  give  the  Jtuy  an  In- 
stmcHon,  at  the  request  of  the  defendant 
to  the  effect  that  under  the  Information  char- 
ging the  crime  of  rape  the  defendant  might 
be  convicted  of  an  assault  with  Intoit  to 
commit  rape.  The  ruling  of  the  court  In  this 
regard  rested  upon  Its  opinion  that  th&n  was 
no  evid^ce  to  support  an  Instruction  of  that 
charact^.  This  is  the  uily  assignment  of 
errw  demanding  any  si>eclal  cc»islderatlon, 
and  the  proper  dispofUtion  of  It  depends  npon 
the  nature  of  the  evidence  placed  before  the 
jTU-y  at  the  trial,  for  while  it  may  be  conced- 
ed that  an  assatilt  with  Intent  to  commit 
rape,  as  well  as  a  simple  assault  are  Includ- 
ed In  the  offense  here  charged,  still,  If  there 
was  no  evidence  tending  to  redtKe  the  of- 
fense from  tliat  charged  In  the  infcn^atioo, 
the  court  was  entirely  Justified  in  refusing 
to  give  the  instruction  requested.  This  prln- 
dide  has  been  repeatedly  recognized  and  ap- 
proved by  this  court  in  the  trial  of  defend- 
ants charged  with  murder,  where  instruc- 
tions have  been  asked  and  refused  pertaining 
to  the  offense  of  manslaughter.  People  v. 
Turley,  50  Cal.  469;  People  t.  Lee  Gam,  68 
Gat  552,  U  Pac.  1S3. 

Upon  an  e^^unlnation  <Kf  the  record  we 
think  the  court  committed  no  error  In  refus- 
ing the  Instruction  asked.  The  evidence  np- 
oa  the  pert  of  the  prosecution  Is  direct  clear, 
and  convincing  that  the  crime  of  rape  was 
committed.  The  outrageous  and  brutal  man- 
ner In  which  the  defendant's  victim  was  mal- 
treated and  assaulted  need  not  be  detailed. 
Upon  the  part  of  the  defense  there  is  no  evt* 
deuce  contradictory  to  that  Introduced  by  the 
prosecution,  save  the  testimony  of  certain 
medical  gentiemen  who  were  placed  npon 
the  witness  stand  as  experts  upon  the  prob- 
ability of  an  actual  penetration  having  occur- 
red. We  think  the  evidence  wholly  Insuffi- 
cient to  create  any  conflict  in  this  particular. 
The  slightest  penetration  is  sufll(4ent  to  coa- 
stitute  the  offense,  and  the  expert  evld>mce 
cannot  be  said  to  cast  a  doubt  upon  the  fact 
of  such  penetration  having  occurred.  The 
Judgment  and  order  are  afllrmed. 
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Ex  parte  AHERN.  (No.  21,15a) 
(Supreme  Court  of  California.  July  25,  1894.) 
Cbikinu.  Law— Form  or  Jddoubxt. 
A  Jnd^iDent  in  a  crimioal  case  need  not 
ran  In  the  name  of  the  people  of  the  state,  onder 
OoaaL  art.  6,  {  20,  which  provides  that  the 
«tyle  of  all  procesB  shall  be  "The  People  of  the 
-State  of  California,"  and  that  all  proaecutioiis 
«hall  be  conducted  in  their  name  and  hy  their 
authority,  as  "process,"  as  used  in  tbat  section, 
■does  not  indude  such  a  judgment 

In  tmnk. 

Michael  Ahem  made  appUcfltlon  tor  a  writ 
of  habeas  corpus.   Motion  dented. 

Alfred  Clarke,  for  petitioner. 

BEATTY,  C  X  This  Is  a  petition  tor  a 
writ  of  habeas  corpuB,  In  which  the  petitl(m- 
er,  Michael  Ahem,  alleges  that  he  is  Impris- 
oned 1^  W.  E.  £Ude,  In  the  ^te  prison  at 
San  Qu«itln,  "in  violation  of  the  constitution 
and  laws  of  the  United  States  uid  of  this 
state.  In  this:  that  the  paper  of  Cf»nmltment 
(m  which  he  is  held  is  not  due  process  of  law, 
because  it  does  not  run  In  the  name  of  the 
people."  It  does  not  appear  from  the  al- 
legutioQS  of  the  petition  whether  W.  E.  Hale 
is  or  is  not  warden  of  the  state  prison,  wheth- 
er the  petitioner  has  or  has  not  been  conrlct- 
ed  of  a  felony  punishable  by  imprisonment 
In  the  state  prison,  or  whether  or  not  Mr. 
Hole  has  a  duly-certlfled  copy  of  a  Judgment 
showing  such  conviction.  But,  putting  the 
best  coDstructlon  we  can  on  a  petition  which, 
for  looseness  and  vagueness,  is  rather  worse 
usual  in  the  productions  of  Its  class,  we 
assume  that  the  petitioner  is  in  the  custody  of 
the  warden  of  the  state  prison,  who  detains 
him  und»  the  authority  of  a  duly-certified 
copy  of  a  Judgment  convictlne  him  of  an  of- 
fense punishable  by  imprisonment  in  the 
state  prison,  and  that  the  supposed  Illegality 
of  his  Imprisonment  arises  out  of  the  fact 
that  the  warden  has  no  commitment  run- 
ning in  the  name  of  the  people  of  the  state. 
The  idea  of  counsel  for  petitioner  seems  to 
be  that  DO  one  can  be  lawfully  held  a  pris- 
ons In  th6  state  prison  without  "process,"  in 
the  sense  in  which  that  word  Is  used  in  sec- 
tion 20  of  article  6  of  the  consUtutlon.  which 
provides  that  "the  s^Ie  of  all  process  shall 
be  The  People  of  the  State  of  California,' 
and  all  prosecutions  shall  be  conducted  in 
their  name  and  by  their  authority."  This 
provision  was  f»ntained  in  the  old  constitu- 
tion, and  has  Iteea  in  force  for  OKve  than  SO 
years,  but  has  never  been  supposed  to  apply 
to  the  warrant  which  prisoners  are  held 
after  ccmvlctlon.  By  the  old  olmlnal  prac- 
tice act  (aectloa  463)i  it  was  provided,  as  it 
la  now  i»Y>vided  by  Uie  Code  (Poi.  Ooie,  | 
that  a  certified  copy  of  the  Judgment. 
OS  entered  In  the  minutes,  Should  be  the  only 
warrant  or  authority  necessary  to  Justify  or 
require  its  execution.  Under  these  provisions 
of  the  old  amstitution  and  the  statute.— eac- 
iictly  the  some  as  the  existing  provisions  of 
the  new  constitution  and  the  Code,— the  ques- 


tlcm  arose  In  several  cases  as  to  the  anffl- 
clency  of  process,  in  the  form  which  counsel 
deems  so  essential;  and  It  was  imlfiwmly 
to  be  insnffident,  and  a  certified  copy  of  the 
Judg^oit  dedored  to  be  the  proper,  essmtla] 
form  of  warrant.  In  re  BIng,  2S  OsL  24S; 
Ex  parte  Dobson,  81  &iL  4Se',  Bx  psrte  Olb- 
aon.  Id.  620;  In  re  Brown,  32  OaL  4B.  It  Is 
true  the  constttationsl  provision  InvtAed  by 
counsel  was  not  discussed  In  those  deddtms, 
toe  the  reason,  probaUy,  that  It  was  not 
deemed  applicable.  But,  whatever  m^  have 
been  the  reason  It  was  not  referred  to,  we 
cannot  supjKise  Hut  tlae  framers  of  the  new 
constitution  were  Ignorant  of  tlie  p(tot  decid- 
ed, or  that  they  Intended  the  provision  re- 
adopted  from  the  oi6.  constitution  to  have  an 
operation  theretofore  imlfixmly  doded  to  it 
In  shmrt,  we  consider  that  the  questloD  which 
counsel  raises,  beddes  being  trivial  and  tedi- 
lUcol  to  the  last  degree,  has  been  settied  Iqr 
the  decisions  of  this  court,  and  the  universal 
practice  under  those  decisions  fw  Hie  last  80 
yesTS. 

We  concur:  VAN  FLEET,  J.;  MePAB- 
LAND,  J.;  FITZGEBAIiD,  J.;  HABBISON, 
J.;  GABOUXTE,  J. 


(4  Csl.  Unrep.  TK) 

LUCB  «c  sL  V.  SAN  DIEGO  LAND  &  TOWN 

GO.  (No.  18,876.) 

(Supreme  Court  of  Oalifomia.  July  20,  1891.) 

UUUB  AVO  BSKVJJIT— GOKiaMC  OS  BnautX'  . 
KENT. 

Plaintiffs,  by  letter,  offered  their  serv- 
ices to  defendant  for  $5,000  a  year.  Defendant 
replied  that  plaintiffs'  "names  shall  appear  on 
thw  pay  roll  at  tiie  rate  of  $416.06  per  month." 
Later,  defendant's  president  inquired  if  the 
salary  was  satisfactory,  and  plaintiffs  replied 
that  they  did  not  know  whether  they  were  em- 
ployed by  the  month  or  year;  that  they  would 
accept  no  employment  except  hy  the  year,  to 
which  defendant  s  president  consented.  Held, 
that  the  employment  was  by  the  year,  at  ^,000, 
payable  monthly. 

Department  1.  Appeal  from  superior  court, 
San   Diego   coun^;  George  Puterbaugh. 

Judge. 

Action  by  M.  A.  Luce  and  anotbo*  against 
the  San  Diego  Land  &  Town  Company  tor  a 
balance  due  on  salary.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

Works  &  Works,  fbr  appellant  S.  W. 
Brltt,  for  respondents. 

GABOUTTE,  J.  This  Is  an  action  to  re- 
cover the  sum  of  $^166.68,  alleged  to  be  the 
balance  due  on  the  annual  salary  of  respond- 
ents OS  the  attorneys  of  appellant,  from  the 
1st  day  of  March,  18S2,  up  to  and  Including 
the  last  day  of  February,  1893,  with  Interest 
thereon.  On  the  1st  day  of  March,  1888^ 
tilie  law  firm  of  Looe,  McDonald  &  Torrance, 
which  up  to  that  time  had  been  acting  as  the 
attorneys  of  appdluit,  at  a  salary  of  883.33 
per  month,  wrote  a  letter  to  the  land  and 
town  company,  appellant^  explaining  the  con- 
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dlUon  of  the  oHrporatlon's  legal  Affairs  at 
that  time,  and  asserting  that  for  some  time 
thfa^fter  an  extra  amount  of  labor  would 
devolve  upon  them  as  attorneys  of  the  com- 
pany, by  reason  of  Important  cases  then  i>eQd- 
Ing.  Among  other  matters  this  letter  con- 
tained the  following  statement:  "We  have, 
as  before  stated,  given  the  matter  very  care- 
ful consideration,  and  have  concluded  that, 
vnttl  tbeae  Impwtant  matters  in  litigation  are 
dlapoaed  of,  an  annual  salary  of  f{i,000  la  the 
least  Bom  for  wtUcb  we  ought  to  take  iq;K>n 
ourselves  the  labw  and  responsibilities  Ind- 
deat  to  continuing  our  position  as  genmil 
attomoya  for  the  oompaoy  in  this  county  and 
state.*'  In  due  course,  the  plaintiffs.  In  reply, 
reo^ved  from  the  president  of  the  defendant 
a  lettor  ooot*'n'"g,  among  other  matters,  the 
f  oltowtaig:  **In  view  of  the  coming  Utlgaticm, 
and  the  trial  of  the  causes  whldi  are  enumer- 
ated by  Jndge  McDonald,  I  think  that  their 
statement  that  their  itresent  compoisatlon  Is 
not  adequate  Is  c<»rect  *  •  *  i  note, 
however,  the  soggesUtm.  of  our  att<»iiey8  that 
they  shall  receive  on  and  after  March  1st 
compensatton  at  the  rate  of  f5,000  per  an- 
num; the  sam^  I  sappose,  to  be  payable 
monthly*  In  confOTmlty  to  the  precedent  hlth- 
orto.  I  think  this  Is  carrying  our  legal  ex- 
penses rather  beyond  the  limit  which  we 
ought  to  incur,  especially  as  many  of  the 
cases  enumerated  may  never  come  to  trial. 
This  Is  not  a  matter,  however.  In  which  we 
can  afford  to  resort  to  dickering.  You  may 
thraefrae  inform  Messrs.  Lnce^  McDonald  & 
Tonance  that  on  and  after  March  1st.  until 
a  change  shall  be  made,  their  names  shall  ap- 
pear COL  the  p^  rcXL  at  tibe  rate  of  f  41&60 
per  month."  Within  a  few  days  subsiBquent 
to  the  receipt  1^  plalntifb  of  this  letter,  Wil- 
liam O.  Dickinson,  general  managa  of  Uie 
defendant  (appellanQ,  held  a  conversation 
with  plalntLtEs,  wherein  the  following  occur- 
red, as  appairs  by  the  uncontradicted  testi- 
mony fa  the  plaintiff  McDtmald:  "Col  Dick- 
inson Inquired  If  we  had  received  his  letter 
in  r^ard  to  our  proposition  for  salary.  I  in- 
formed him  that  we  had.  He  then  Inquired 
If  the  propoiAtlon  was  satisfactory.  Judge 
Torranoe  replied  that  we  dldnt  know  exactly 
whethor  It  was  satisfactwy  or  not  GoL 
Dickinson  replied  by  Inquiring  wherein  It  was 
nnsatlsfoctory.  Judge  l^nrance  replied  that 
■we  had  made  a  proposition  for  a  yearly  em- 
pIoyniKit,  and  that  the  lettw  which  we  had 
received  tn  reply  stated  that  we  would  be 
placed  on  tiie  pay  roll  at  the  rate  of  9416.66 
per  month,'  and  that  he  (TcHrance)  'didn't 
know  whether  the  c<nnpan7  meant  by  that 
to  emph^  us  by  the  month,  or  whether  It  had 
accepted  our  proposition  for  a  yearly  employ- 
mrait.*  Col.  Dickinson  replied:  "Why,  Judge 
MciDonald  knows  how  that  is.  He  has  be^ 
on  the  p^  roU  before,  and  knows  that  we 
always  pay  by  the  month.  In  his  case  he 
has  been  receiving  a  thousand  dollars  a  year, 
divided  into  twelve  monthly  payments  of 
$83.33  a  numth.*   Judge  Torrence  replied: 


'Well,  there  might  possibly  be  some  conten- 
tion with  regard  to  the  terms  of  the  employ- 
ment, and  we  would  under  no  circumstances 
accept  an  employment  other  than  by  the 
year.'  Col.  Dickinson  replied:  'We  would  no 
more  employ  you  by  the  month  tlum  you 
would  be  employed  by  it;  for  we  are  no  more 
anxious  to  have  you  leave  us  in  the  lurch  at 
some  time  In  the  future,  or  jump  your  saiarj' 
on  us,— raise  It  again,— than  you  are  willing 
that  we  should  have  the  right  of  discharging 
yon  at  any  day  that  we  saw  fit'  Judge  Tor- 
rance said:  'Well,  we  are  perfectly  willing, 
as  stated  In  our  letter,  to  be  employed  by  the 
year  at  Ave  thousand  dollars  per  annum. 
But,'  he  said,  1  think  the  proper  constmctlon 
of  the  two  letters  means  a  yeor^  employ- 
ment and  nothing  else,  but  I  didn't  want  to 
leave  It  in  any  doubt  I  want  It  distinctly  un- 
derstood that  the  employment  is  by  the  year.' 
CoL  Dickinson  replied:  If  It  Is  a  monthly 
payment  that  yon  object  to,  we  will  pay  you 
by  the  year.  If  you  want  to  be  paid  ttiat  way 
instead  of  by  the  month.  Bnf  he  said,  Ve 
have  always  been  paying  by  the  month,  and 
I  supposed  tlrat  would  be  more  agreeable  to 
yon.*  Both  Judge  Torrance  and  mys^  stat- 
ed tiiat  it  would  he  more  agreeable  to  us  to 
be  paid  in  monthly  Installments  than  any 
other  ^ray.  OoL  IHcklnson  then  made  some 
reference  to  flie  botdness  of  the  National  City 
and  Otay  Hallway  Company.  We  told  him 
that  that  was  perfectly  aatiafkctory;  that  wt? 
would  attend  to  the  business  of  the  National 
dij  and  Otay  Ri^lway  Company,  and  all 
otbCT  matters  or  interests  In  which  the  land 
and  town  company  was  Interested,  for  the 
salary  of  five  thousand  dollars  a  year.  He 
said  It  was  all  right"  The  case  was  tried  by 
the  court,  without  a  Jury,  and  the  only  con- 
tention at  the  trial  was  as  to  whether  plain- 
tiffs' employment  by  the  defendant  was  by 
the  year,  at  an  annual  salary  of  95,000.  pay- 
able In  monthly  liutallments  of  $416.66;  and 
the  findings  were  In  ftivor  of  such  contention. 
This  appeal  Is  prosecuted  from  the  Judgment 
and  order  denying  a  motion  toe  a  new  trial, 
and  It  Is  now  luEdsted  that  the  evidence  Is 
insufficient  to  support  these  flndlnga  of  fact 
made  by  the  court 

There  is  no  substantial  conflict  In  the  evi- 
dence, and  we  have  quoted  the  Impurtant 
and  oontn^lng  portions  of  it  Viewing  this 
evidence  from  any  standpoint  we  think  the 
case  before  us  a  very  simple  ooa.  nalnttfts, 
by  letter,  offered  theUr  sravlces  to  defend- 
ant at  an  annual  salary  of  $5,000.  If  defend- 
ant's letter  be  construed  as  constituting  an 
acceptance  of  the!r  offa,  then  plaintiffs'  canse 
of  action  Is  Complete,  and  the  Judgment  is 
right.  If  defendant's  letto-  does  not  consti- 
tute an  acceptance  of  plaintiffs'  offer,  then 
tiie  two  letters,  talEcn  togetho*,  do  not  con- 
stitute a  binding  contract  and  no  recovery 
to  any  extent  could  be  based  thereon.  It  can- 
not be  successfully  urged  that  defendant's 
letter  was  an  offer  to  hire  plaintiffs  by  the 
month,  and  that  plaintifCs  accepted.snch  offer 
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ftnd  rendered  serrlces  therennder;  for  they  at 
all  times  asserted  to  Dickinson,  the  general 
manager  of  defendant,  that  they  would  not 
■enter  Into  a  contract  of  that  character. 
Agnln,  If  the  lett^s  did  not  constitute  a  con< 
tract  of  hiring  by  the  year,  they  constituted 
no  contract  at  all,  for  certainly  the  minds  of 
the  contracting  parties  never  met  upon  any 
■other  terms  and  conditions.  It  these  letters 
constituted  no  contract,  then  a  contract  for 
employment  by  the  year  was  entered  Into 
with  plaintiffs  by  the  general  manager  of  the 
defendant  corporation.  That  the  general 
manager  of  a  corporation  doing  business  In 
California  (Its  president  and  directors  living 
In  a  distant  state)  had  the  right  to  make  the 
contract  here  sued  upon  is  too  clear  to  de- 
mand the  citation  of  authority.  It  is  thus  ap- 
parent from  any  aspect  of  the  case  that  plain- 
tiffs are  entitled  to  recover.  £V»-  the  forego- 
Ing  reasons,  It  is  ordered  that  the  Ju^ment 
and  order  be  affirmed. 

We  concnr:  BARBISON,  J.;  VAN 
FLSBT,  J. 

US  Cal.  350 

In  re  BLTTHE'S  ESTATE. 
WELSH  et  ai.  t.  PENNIB.    (No.  15,284.) 
(Sopwne  Coart  of  California.   Jane  29,  1894.) 
Appbal.— Pabtibs  m  Iktbrbst. 
Where,  on  the  death  of  an  admioiatratw, 
his  sQCcessor  sues  his  executor  for  an  account- 
ing, and  such  successor  is  directed  to  pay  the 
execntor  money,  to  be  paid  an  attcnuey  for 
services,  this  does  not  make  the  attorney  a  party 
to  the  suit  BO  as  to  aathorize  bim  to  pnwecnte, 
in  his  own  name,  an  appeal  from  an  order  xe- 
fUBiug  to  allow  interest  on  such  sum. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  V.  CoCCey, 
Judge. 

Application  by  Elizabeth  O.  Welsh,  execu- 
trix of  the  will  of  Philip  A.  Boach.  and  John 
A.  Wright,  for  an  order  Tequirlng  James  C 
Pennie,  administrator  of  the  estate  of  lliom- 
as  n.  Blythe,  to  pay  a  aum  of  money  allowed 
on  accounting  In  equity.  Order  made  that 
amount  be  paid  without  Interest,  and  Eliz- 
abeth O.  Welsh  and  John  A  Wright  apQeal. 
Affirmed. 

Wm.  F.  Herrln,  Smith,  Wright  &  Pomeroy, 
and  J<din  A.  Wri^t  (Isaac  Frohman,  of  coun- 
sel), for  appdlanta.  Nat^taly,  Freldenrlch 
&  Ackerman,  for  respondent 

PER  CURIAM.  Phmp  A  Roach,  deceased, 
died  while  administrator  of  the  estate  of 
Thomas  H.  Blythe;  and  James  C.  Pennie 
succeeded  him  as  such  administrator.  Aft- 
erwards, Pennie  brought  a  suit  in  equity  In 
the  superior  court,  against  the  executor  of 
sold  Philip  A  Roach,  for  an  accounting  of 
the  acts  and  doings  of  said  Roach  as  such 
administrator;  and  on  January  15,  1S91,  a 
Judgment  was  rendered  In  said  suit,  In  which 
it  was  adjudged,  among  other  things,  that 
the  estate  of  Roach  be  allowed  the  sum  of 
|Q5,000  as  a  counsel  fee  for  the  seiTices  of 


John  A  Wright  rendered  to  said  Roach  as 
such  administrator,  and  that  Pramie  pay  tb« 
same,  out  Of  the  moneys  of  the  estate  of  said 
Blythe,  to  the  executor  of  said  PhUip  A. 
Roach.  This  Judgment  was  affirmed  on  ap- 
peal to  this  court  Pennie  v.  Roach,  94  Cal 
fil5,  29  Pac.  966,  30  Pac.  106.  Afterwards, 
Elizabeth  G.  Welsh  (present  executrix  of  the 
will  of  said  Phillip  A.  Roach)  and  said  John 
A  Wri^t  made  a  motion  In  the  probate 
court  for  an  order  that  Pennie,  admtnlstxator 
of  the  estate  of  said  Blythe,  deceased,  pay 
to  the  said  executrix,  for  the  use  and  benefit 
of  said  Wright  the  said  sum  of  $95,000,  with 
interest  thereon  £rom  the  15th  day  of  Janu- 
ary, 1891,  at  7  per  cent  per  annum.  On  the 
hearing  of  the  motion,  it  appeared  that  P«i- 
nle  had  already  paid  96,000  of  said  amount; 
and  the  probate  court  on  August  R,  1892, 
made  an  ordv  that  Fennl«  pay  to  Wri^t 
990,000,  wlthont  tntorest.  In  fttU  satlBfiictlon 
of  the  snrlces  of  said  Wright  Itte  execu- 
trix, Wdsh,  and  said  Wrif^  appeal  from  so 
much  of  said  order  as  refuses  to  allow  inter- 
est 

It  li  not  necessaiT  to  determine  wbethrr 
or  not  the  order  appealed  from,  or  any  part 
thereof,  is  a^»ealable.  The  appeal  of  the  ex- 
ecutrix cntalnly  need  not  be  con^ered;  for 
she  is  not,  In  any  sense,  an  aggriered  party. 
So  f&r  as  Wri{^t  Is  conc«ned,  assuming  that 
the  {ffder  sought  to  be  appealed  ttom  Is  ap- 
pealable,  we  see  no  error  committed  by  the 
probate  court  As  Roach,  the  former  admln- 
Istratmr  of  BlTOie,  had  died,  Ms  successor  as 
such  administrator,  Pennie,  was  compelled, 
under  w^-settled  ^actlce,  to  go  Into  a  court 
of  equity  for  an  accounting;  and.  In  the  salt 
which  he  Ivought  there  against  the  executor 
of  Roach,  he  and  titte  said  executor  vr&e  the 
only  parties.  That  part  of  the  Jud^ent  In 
that  case  which  allowed  &aid  oxcutor.  In  his 
settlement,  the  amount  of  said  attorney's  fee 
for  the  services  of  Wright,  was  in  taroT  of 
said  executor.  There  was  no  Judgm^t  in 
that  case  In  faror  of  Wright  who  was  not  s 
party  to  the  action;  fhereftwe,  when  the  said 
order  of  the  probate  court  was  made,  from 
which  this  appeal  la  taken,  tiie  said  Wright 
had  no  Judgment  m  dalm  whl(di  bore  inter- 
est  The  order  appealed  fn»n  Is  affirmed. 


103  Cal.  IBT 

IfEBRILL  V.  MERRILL.    (No.  10,223.) 
(Sapreme  Court  of  California.  Jane  27,  1S94) 

In  bank.  Appeal  from  superior  court,  Los 
Angles  county;  WllUam  P.  Wade^  Judge. 

Actirai  by  Mattie  H.  MerrlU  against  F.  H. 
Merrill  to  recover  money  paid  under  ooatract 
for  the  purchase  of  land,  in  which  these  was 
a  Judgment  tor  plaintiff.  From  a  r^usal  of 
tile  court  to  allow  her  a  lien  od  the  land, 
plaintiff  appeals.  Affirmed. 

John  D.  Pope,  for  appellant  R.  I>unlnf:nn. 
J.  M.  Voss,  and  W.  H.  Henulng,  for  respond- 
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PBR  OURIAlf.  Upon  fnrtbar  etHiddera- 
tlon  of  this  cause,  after  entonlarton  In  bank, 

we  are  satisfied  with  the  coaclusioa  whlcb 
was  reached  b7  detMutment  2,  In  Its  opin- 
ion filed  Janoary  26, 1894  (35  Pac.  76S);  and, 
for  the  reasons  stated  in  said  opinion,  the 
Judsmesit  appealed  from  Is  afflrmed. 


in  Cfti. » 

SHBEHT  T.  SHINN.    (No.  16.237.) 
iSnpreme  Coort  of  California.  June  29,  1894.) 
Sales  oh  Maroins— OAHBLiKa  Contbaotb. 

l.Oonst.  art.  4,  S  20,  proTldes  that  al! 
'■(HitnLcts  for  the  sale  of  cwporate  shares  on 
iiarKln,  or  for  future  deUverr,  shall  be  toid,  aad 
luy  money  paid  oo  sach  contracts  mar  be  re- 
-overed  by  the  party  paying  it  JffcW,  that 
irhenerer  the  pardiaser  of  ttodc  paid  the  Ten- 
flor.  or  his  broker,  a  pereoitage  of  the  price 
npon  an jwreement  that  stock  shonid  be  held 
as  securi^  for  the  balance,  the  amount  so  paid 
was  "margin."  ' 

2.  An  asreemeot  between  vendor  and  ven- 
dee for  the  sale  of  stock  aiNm  pajment  oi  a 
part  of  the  agreed  price— the  stodt  to  be  retauied 
by  the  vendor  as  secority  for  the  balance,  and 
only  to  be  deUvered  upon  fall  payment,  with 
the  ri^t  ia  the  vendor  to  sell  it  at  any  time, 
w-ithout  notice  to  the  vendee,  if  it  sboold  so 
depreciate  in  the  market  as  to  be  worth  leas 
than  three  times  the  unpaid  Imlance^Is  a  sale 
of  stock  on  margin,  and  for  fnture  ddiveiT. 

3l  An  agreement  that  defendant  shonid  act 
as  agent  for  plaintiff  in  buying  stock  for  her 
from  third  parties,  and  pay  the  whole  price 
Jierenf.  two-thlrdfi  of  which  is  advanced  by 
t^aintiff,— the  stock  to  bs  held  br  defendant  un- 
til the  balance  ti  paid,  and  as  collatml  seen* 
ritr  tot  the  balance  one  on  other  stock,  the 
title  to  remain  in  defendant  while  so  held  by 
him. — is  a  sale  on  maisin  of  indi  stotdc  Iqr  the 
defendant  to  plaintiff. 

In  bank.  Appeal  from  superior  court,  city 
and  cotmty  of  San  FranelBco;  John  Hunt, 
Judge. 

Action  by  Anne  M.  Sheehy  against  Howard 
H.  Sblnn  to  recover  money  paid  defendant 
npon  contracts  toe  the  sale  of  stocks  on  mar- 
Sbi.  Jadgment  for  plaintiff  for  part  of  her 
datm.  Both  parties  appeal.  Affirmed. 

Wm.  F.  Heirln  and  PUlsbury»  Blauding  & 
Hayne.  for  plaintiff.  John  P.  O'Brien,  for 
defendant. 

BEATTY,  a  J.  This  Is  an  action  founded 
npon  the  following  clause  of  section  26  of 
article  4  of  the  constitution  of  1878:  "All 
contracts  for  the  sale  of  shares  of  the  capital 
sto^  of  any  corporation  or  association,  on 
margin,  or  to  be  deUvered  at  a  future  day, 
shall  be  void,  and  any  money  paid  on  such 
contracts  may  be  recovered  by  the  party  pay- 
ing It  by  suit  in  any  court  of  competent  Ju- 
risdiction." The  plaintiff  sues  to  recover 
money  alleged  to  have  been  paid  to  defend- 
ant npon  contracts  for  the  sale  of  stocks  "on 
margin."  The  cause  was  tried  In  the  supe- 
rior court  without  a  jury,  and,  on  the  facts 
found,  Judgment  was  given  for  the  plaintlfC 
for  $GiB  and  costs.  From  this  }udgm«it  both 
parties  appeal,  the  plaintiff  contending  that 
on  the  findings  the  Jndgmoit  in  her  fiivor 


should  have  been  for  abont  fl,200,  and  the 
defendant  insisting  that  the  decision  of  the 
superior  court  Is  contrary  to  the  evidence  set 
out  In  bis  blU  of  exceptions,  and  also  that  the 
specific  findings  of  fiict  are  inconsistent  with 
the  general  finding  to  the  effect  that  the 
transactions  between  him  and  the  plaintiff 
"were  sales  of  stock  of  incorporated  compa- 
nies on  margin,  or  to  be  delivered  at  a  future 
day."  upon  which  finding  the  Judgmwt 
against  him  is  baaed. 

We  are  of  the  opinion  that  our  decision  In 
both  appeals  must  depoul  wholly  upon  the 
propw  construction  of  the  findings  of  the  su- 
perior court  and  of  the  consUtutlonal  provi- 
sion above  quoted.  The  evidence  contained 
la  the  def«Mlant'8  bill  of  exception  relates  ex- 
clusively to  the  meaning  of  the  terms  "on 
niargln,"  "future  dellvKT."  oia.,  according  to 
the  usage  of  brokers  and  other  dealers  in 
BtQ<^  at  San  Frandsco  during  the  years  im- 
mediately preceding  the  adoption  of  the  new 
constitution;  and,  although  it  has  been  care- 
fully read  and  considered,  it  can  only  be  re- 
garded as  one  among  various  sources  of  in- 
fcn:matlon  to  which  the  court  may  resort  for 
the  purpose  of  ascertaining  a  fact  of  purely 
Jodidal  cognizance.  Whatever  may  have 
been  the  evidence  In  the  superior  court,  and 
whatever  effect  it  may  have  been  allowed, 
this  court  must  now  decide,  as  matter  of  law, 
what  the  fratners  of  the  coitstltutlon  intended 
by  the  terms  they  have  employed;  and  this 
construction  does  not  depend  upon  the  evi- 
dence of  the  witnesses  In  a  particular  case, 
for  if  it  did  we  should  be  compelled  to  af- 
firm one  constrnctlon  In  one  case,  and  a  dif- 
ferent construction  in  another  case,— an  ab- 
surdity which  can  only  be  avoided  by  giving 
effect  to  the  rule  that  courts  take  Judicial  no- 
tice of  the  true  meaning  of  all  legal  exprech 
slons  (Gode  Civ.  Proc  {  1875),  and  this,  of 
course,  indudes  all  the  terms  used  In  the  con- 
stitution or  In  acts  of  the  legislature. 

Looking,  therefore,  to  the  evidence  in  this 
case  only  so  far  as  we  may  find  that  it  af- 
fords us  some  aid  in  arriving  at  the  actual 
intention  of  the  tramers  of  the  constitution, 
we  proceed  to  inquire  what  that  Intratlon 
was.  For  this  purpose  the  language  of  the 
constitution  Is  necessarily  the  first  thing  to 
be  considered,  and  if  its  meaning  is  plain 
there  Is  no  occasion  to  resort  to  extraneous 
aids.  With  respect  to  the  clause  undw  con- 
sideration. It  does  not  aeem  to  be  very  ob- 
scure in  its  terms  or  intent.  It  declares  that 
certain  contracts  shall  be  void,  and  that  any 
money  paid  In  pursuance  of  them  may  be  re- 
covered back  by  the  party  paying  It,  in  any 
court  of  competent  Jurisdiction.  The  provi- 
sion Is  evidently  self-executing,  needing  no 
act  of  the  legislature  to  give  It  its  Intended 
effect  Contracts  of  the  class  designated  are 
rendered  void  by  the  constitution  Itself,  and 
money  paid  In  pursuance  of  them  Is  recover- 
able by  actions  commenced  In  the  superior  or 
Justice's  courts,  according  as  the  amount 
claimed  Is  greater  or  lees  than  $300.  The 
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only  question  of  c«mstructlon  wfaicfa  can  pos- 
8lbl7  arise  is  upon  the  meaning  of  the  phrase, 
"on  margin  or  to  be  delivered  at  a  future 
day,"  bat  even  as  to  this  there  Is  little  diffi- 
culty, so  far  as  the  present  case  is  concerned. 
There  are  some  transactions  which  are  clear- 
ly and  plainly  within  the  designated  class, 
although  th«re  are  others  with  respect  to 
which  it  may  be  doubtful  whether  they  are 
ludnded  or  not  The  meaning  of  the  word 
"margin,"  as  ordinarily  used  In  connection 
with  stock  sales,  has  long  been  well  under- 
stood. As  most  frequently  employed  in  this 
state  at  the  time  of,  and  for  many  years 
prior  to.  the  adoption  of  the  constitution,  It 
meant  the  sum  deposited  by  a  purchaser  of 
stock  with  his  broker,  being  a  certain  pear- 
centage  of  the  purchase  price  of  the  stock, 
the  broker  agreeing  to  advance  the  balance  of 
the  purchase  price  npon  condition  that  he 
should  hold  the  stock  as  secnrity  fw  bis  ad- 
vances, with  the  right  to  sell  it  in  case  of  de- 
preciation in  value,  and  faUure  of  the  piuv 
chaser  to  keep  the  margin  good.   This,  we 
say,  was  the  sense  in  which  the  word  was 
most  ftequ^tiy  employed,  but  it  was  also 
employed  to  describe  deposits  made  by  sell- 
ers and  purchasers  of  stock  for  future  deliv- 
ery upon  a  variety  of  conditions,  and  in 
various  ways,  which  need  not  be  considered 
here.  It  Is  enough  for  all  the  purposes  of  this 
case  to  say  that  whenever  the  purchaser  of 
atwA.  paid  to  the  vendor  of  the  stock,  or  to 
his  broker,  a  percentage  of  the  purchase  price 
upon  an  agreement  that  the  stock  should  be 
h(4d  as  security  for  the  balance,  the  amoimt 
so  paid  was  "margin,"  In  the  sense  In  which 
the  term  was  used  by  the  framers  of  the  new 
constitution.    If  the  mere  language  of  the 
Instrument  did  not  make  this  sufficiently 
manifest,  it  Is  made  so  by  reference  to  the 
arguments  of  both  the  advocates  and  oppo- 
nents of  the  provision  In  the  constitutional 
(unvention  (2  Debates,  pp.  806-810),  and  by 
the  evidence  hi  this  record-  This  being  so,  It 
follows  that  an  agreement  between  vendor 
and  vendee  for  the  sale  of  stock  upon  pay- 
ment of  a  part  of  the  agreed  price— the  stock 
to  be  retained  by  the  vendor  as  security  for 
the  balance,  and  only  to  be  delivered  upon 
full  payment,  with  the  right  In  the  vendor  to 
sell  it  at  any  time,  without  notice  to  the  ven- 
der if  It  should  so  depreciate  in  the  market 
aa  to  be  worth  less  than  three  times  the  un- 
paid balance— is  a  sale  of  stock  on  margin, 
and  for  future  delivery.   That  such  was  the 
agreement  between  the  plaintiff  and  defend- 
ant in  this  case,  and  that  he  (the  defendant), 
though  nominally  a  mwe  broker  for  the  plain- 
tiff, was  in  reality  her  vendor.  Is,  In  effect,  the 
finding  of  the  superior  court,  as  a  conclusion, 
not  of  law,  hut  of  fact,  and  upon  this  fact  the 
Judgment  is  based.    Unless,  therefore,  the 
more  si)eclfic  findings  of  fact  are  Inconsistent 
with  this  general  flndlng,  the  right  of  the 
plalntlfC  to  recover  the  amount  paid  by  her 
npon  soch  margin  sales  cannot  be  denied. 
To  determine  whether  there  is  any  such  In- 


consisteDcy,  It  will  be  oonvenloit  to  quote  the 
more  material  {Htrtlons  of  the  flndlnca  In  fnlL 

They  are  as  fallows: 

"Between  the  1st  day  of  April,  1880,  and 
the  Ist  day  of  July,  1891,  the  defendant  was 
a  stockbroker,  engaged  in  business  as  such, 
in  the  purchase  and  sale  t<x  customers  at 
the  city  and  county  of  San  Francisco  of  the 
stocks  of  Incorporated  companies.  That  on 
the  10th  day  of  April,  1800,  the  [dalntifl 
opened  an  account  with  the  d^ndant,  as 
such  broker,  and  from  that  time  onward  until 
about  July  1,  1891,  continued  said  account 
with  him,  and  to  transact  business  with  him, 
as  such  broker;  having  him  purchase  and 
sell,  for  her  account  with  him,  stocks  of  in- 
corporated companies,  as  such  broker.  That 
on  each  occasion  that  the  plaintUf  ordered 
d^endant  to  buy  or  sell  any  of  such  stock, 
as  aforesaid,  she  made,  signed,  and  delivered 
to  him  a  written  order  therefor  In  the  follow- 
ing form: 

"'Howard  H.  Stalnn,  member  S.  F.  Stock 
Exchange  Board,  stockhnricer,  No.  318  Pine 
street,  will  buy  and  sell  stocks  tor  cash,  with 
the  express  understanding  that  all  stocks  pur- 
chased, or  which  are  held  by  him  as  collat- 
eral, may  be  sold  by  bim,  in  bis  discretion,  at 
any  time,  without  any  demand  upon  the  cus- 
tomer for  the  payment  of  the  balance  of  ac- 
count then  due,  or  without  any  demand 
whatever,  or  without  any  notice  of  the  time 
or  place  of  said  sale,  and  without  any  notice 
whatever  at  the  San  Frandaco  Stock  and  Ex- 
change Board,  at  any  regular  or  Informal  ses- 
sion there<tf,  or  at  private  sale,  wheneva 
the  lowest  market  value  of  such  stock  or 
stocks  is  less  than  thrice  the  amount  of  such 
balance  of  account  due  him  by  the  customer, 
or  whenever,  in  bis  Judgment,  the  stock  Is 
liable  to  depreciate  so  as  to  make  the  secu- 
rity insufficient;  and  If  such  sale  or  sales  do 
not  cover  such  balance  of  account  then  the 
undersigned  will  pay  the  remainder,  with  in- 
terest, and  any  taxes  levied  on  such  indebt- 
edness, or  on  the  securities  held  as  collat^al. 
shall  be  charged  to  the  account,  and  become 
a  port  thereof.  Rates  of  Interest  to  be 
per  cent  per  month,  compounding  mtmthly. 
When  stocks  are  borrowed  or  sold  on  ac- 
count of  the  undersigned,  H.  H.  Shlnn  has 
the  right  to  buy  such  stocks  without  any  de- 
mand upon,  and  without  any  notice  to,  the 
customer,  on  street,  or  in  said  Ban  Francisco 
Stock  and  Exchange  Board,  at  any  regular 
or  informal  session  thereof,  wbMiever  he 
thinks  he  has  not  sufficient  money  or  security 
on  hand  to  protect  himself  against  loss.  H. 
H.  Shlnn  shall  not  be  required  to  keep  on 
hand  the  identical  certificates  of  stock  pur- 
chased  or  pledged,  but  it  shall  be  sufiident 
If  they  have  the  same  nnml)er  of  shares  of 
stock  to  deliver  when  properly  deliverable 
iind  properly  called  for.  All  customers*  stock 
on  hand  shall  be  held  as  collateral  tor  cus- 
tomers* entire  account.  If  at  any  time  the 
funds  in  the  hands  of  H.  H.  Shlnn,  belonging 
to  the  customer,  are  insuffldent  to  ray  the 
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pnrclian  price  <rf  any  stock  purcbaaed  for 
blm,  Oioi  H.  H.  Sblnn,  it  he  sees  fit  to  do  so, 
maj  advance  the  deflclency.  and  the  money 
so  adranced  shall  Imroedlatdy  become  due 
and  payable  fmn  the  customer  to  him;  and 
LT  not  Immedlatdy  pald«  wltboat  demand,  he 
shall  have  the  ric^t.  at  any  time  after  each 
advance,  to  seU  any  oc  all  stocks  In  hta 
hands,  without  notice  or  demand  upon  said 
custoruer,  to  repay  such  balance,  such  sale 
to  be  made  In  the  manner  herdnabove  pro- 
Tided.  All  stocks  pnrchasad  or  held  under 
this  agreemeat  may  be  placed  absolutely  in 
the  name  of  any  person  selected  by  H.  H< 
Stalnn.  This  a^Kement  shall  not  be  varied 
1^  any  oral  agreemeat,  but  can  only  be  va- 
ried by  a  written  agreement  Indwsed  hereon, 
and  subscribed  by  the  parties  hereto.  Stocks 
bought  and  dellTered,  as  recelred,  to  custom- 
ers,  at  their  risk,  unless  transferred  at  office. 
H.  H.  Shlnn  Is  hereto  constltoted  and  ap- 
pointed my  attorney  la  fact,  to  purchase  or 
seU  stocks  for  my  account  In  accordance  with 
the  foregotng  ccmdltlons,  and  his  signature  to 
this  Mder,  as  a  contract  between  us,  is  here- 
by expressly  waived.  For  value  received,  X 
hereby  agree  that  the  foregt^g  terms  and 
condittons  do  and  shall  apply  to  and  govern 
all  future  transacticms  and  accounts  with  the 
miderdgned,  nnleas  nriad  tqr  a  sulweqiuiit 
written  agreement 

"  'Ban  Francisco.  >  1890.  Please  , 

for  my  account  and  risk,  subject  to  the  above 
terms,  and  also  sobject  to  the  roles  of  the 
San  grandaco  Stock  and  Elx<^age  Board: 

 b  This  order  good  for  street,  or  any 

session,  until  .  (Unless  time  Is  apress* 

ed.  or^en  good  until  ooontemumded.)' 

The  ftnr^otng  is  one  of  the  txden  given, 
all  of  which  were  In  the  same  form,  with 
the  Ins^rtioQ  In  the  particolar  order  of  the 
WQxA  'buy*  or  the  word  *s^*  as  the  case 
required,  and  the  particular  stock  and  num- 
ber of  shares  Intended  to  be  bought  or  sold. 
Ekub  <»der  was  algned  by  the  plalntift,  and 
dellvwed  to  and  accepted  by  the  defendant. 

"The  course  of  dealing  and  the  proceedings 
upon  such  orders  and  said  account  were  as 
follows:  Upon  receipt  of  the  order  the  de- 
fendant. In  all  cases,  went  Into  the  next 
meeting  of  the  stock  board,  and  bought  or 
wdd  the  stock  requested  tor  the  account  ot 
the  plaintiff.  The  stock  so  purchased  was  al- 
wi^s  actnaUy  delivered  by  the  seller  to  the 
defendant,  for  the  plaintiff's  account,  on  the 
day  following  the  purchase,  and  upon  such 
d^very  the  whole  purchase  price  was  paid 
by  the  defMidant  to  the  s^er.  In  some  in- 
stances the  plaintiff  furnished  to  the  defend- 
ant the  whole  purchase  price  of  the  stock 
ordered  to  be  purchased.  In  such  cases  the 
stoc^  was  actoaUy,  at  once,  delivered  to  h», 
or  she  was  notified  by  defendant  that  It  was 
at  her  disposal  when  she  chose  to  call  for  It, 
whereupon  she  sometimes  called  for  such 
stock  at  once,  and  sometimes  left  It  for  a 
few  days  in  the  hands  of  the  twoker,  and 
titm  took  ic  away.  But  In  some  ot  the  Jn- 


Btances,  though  the  particular  stock  was  paid 
for,  the  defradant  claimed  and  asserted  a 
right  to  hold  it,  under  his  cMitract,  as  se- 
curity tor  the  general  balance  due  upon 
I^ntlff's  general  account  with  defendant,  as 
such  broker,  wliich  account  existed  at  all 
of  the  times  nfwesaid,  and  as  hereinafter 
shown.  In  the  general  account  which  de- 
fendant, as  such  broker,  opened  with  plain- 
tiff, and  conducted  through  the  ofor^oid  pe- 
riod, there  were  In  general  daily  trauBuciious 
of  purchases  and  sales,  and  often  many  of 
such  transactions  on  the  some  day,  either 
purchases  or  sales,  or  both,  for  said  account, 
ttiroughout  said  period  during  which  said  ac- 
count was  continued  as  aforesaid;  and  the 
defendant,  In  order  to  keep  plaintiff  advised 
of  the  state  of  said  account,  furnished  our  a 
pass  book,  in  which  he  entered  the  particu- 
lars, shovring  the  different  transactions  in 
said  account  as  they  occurred;  namely,  on 
the  debit  pages  of  said  pass  book  was  en- 
tered  by  defendant  the  date  of  each  pur- 
chase, with  the  kind  and  number  of  shoi'es 
purchased,  and  the  price  paid  for  the  stock; 
also,  the  commlsslona  chained  defendant 
for  executing  the  order;  also,  any  moneys 
which  defendant  paid  to  plaintiff  directly 
out  o<  said  account,  and  the  date  of  its  pay- 
ment; also,  monthly,  at  the  end  of  each 
month,  the  amount  of  intbrest  charged  by 
defendant  on  any  balance  of  said  account  in 
his  favor  during  that  particular  month.  Apd 
on  the  credit  pages  of  said  pass  book  were 
altered  the  date  of  each  saie  of  stock,  with 
the  number  of  shares  and  kind  of  stock  sold, 
the  price  obtained  therefor,  and  the  commla- 
slons  charged  by  defendant  for  executing  the 
order;  also,  the  different  amounts  of  money 
which  plaintiff  paid  to  defendant  to  be  ap- 
j^ied,  and  which  defendant  received  from 
plaintiff  dh^ctly,  and  applied  on  said  ac- 
count with  the  date  of  Its  payment  When, 
during  said  account  plaintiff  executed  to  de- 
fendant an  order  as  aforesaid  to  buy  a  par- 
ticular lot  ot  said  stock  for  her  said  account, 
he  bought  the  stot^  so  ordered  on  the  day 
of  the  date  of  the  order,  and  on  the  following 
day  the  stock  was  deUvered  to  him  by  the 
seller;  and  thereupon  defendant  furnished 
and  paid  to  the  seller  the  price  of  the  stodt 
so  bought  and  thereupon  the  defendant  re- 
ceived from  the  seller  the  said  stock,  and 
held  the  same  under  the  luvvlsions  of  the 
agreement  above  set  forth,  and  defendant 
charged  to  plaintiff's  said  account  in  said 
pass  book  the  amount  advanced  on  her  ac- 
count to  make  said  purchase,  and  also  the 
commissions  charged  by  him  for  executing  the 
order.  In  the  cases  where  the  order  was  to 
sell,  the  defendant  on  the  day  of  the  date  of 
the  order,  sold  the  stock  so  ordered  sold,  and 
the  following  day  he  furnished  and  delivered 
it  to  the  purchaser,  and  received  from  the 
purchaser  the  price  obtained;  and  defendant 
thereupon  entered  to  plaintiff's  credit  In  said 
account  in  sold  pass  boc^,  the  amount  so 
received  by  him,  less  his  comm^ons  tor 
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execnOng  ih6  order.  Vnm  time  to  time,  dur- 
ing said  account,  defendant  paid  to  idalntlfl, 
oat  of  Bald  account,  snma  of  money,  and 
Qpm  matdne  aaj  soch  payment  be  made  en- 
try in  said  pass  book,  on  tbe  deUt  aide,  of 
the  amount  so  paid,  wltb  tbe  date  of  Its  pay- 
ment  From  time  to  time,  during  the  conttn- 
uance  of  sold  account,  d^endant  made  calls 
upon  plaintiff,  requiring  her  to  pay  him 
mon^  or  faxiher  security  im  s^d  account  to 
keep  the  balance  oC  said  account  due  lUm 
within  tte  limits  as  agreed  in  said  orders,— 
namely,  so  that  the  market  value  of  the 
sto^  and  security  in  hla  bands  on  said  ac- 
count shoold  be  equal  to  thrice  tbe  amonnt 
of  such  balance  doe  him  on  the  said  account, 
—and  plaintiff,  at  rarious  times,  and  for 
that  pnzpoee,  paid  to  defendant,  oa  said  ac- 
count Bums  ot  moD^,  and  npoa  any  such 
payment  being  made  tbe  defoidant  entered 
the  amonnt  and  date  thereof  to  i^ntlff*8 
credit  in  said  account,  on  the  credit  side  of 
said  pass  book.  The  agsregate  monthly  pur- 
chases of  stocks  on  said  account  with  the 
eocpendltures  made  by  defendant  therefor, 
also^  the  aggregate  ni(mthly  sales  and  receipts 
therefor  in  said  account,  are  given  below; 
and  also,  below,  are  set  out  the  items,  with 
amonnts  and  dates,  of  mtm^  Mther  paid  by 
defendant  to  plaintiff  out  of  said  account, 
or  paid  by  plalntUI  to  defendant  on  said  ac- 
count, as  above  stated.  It  was  always  nnder^ 
stood  that  the  plaintiff  codld  at  any  time 
have  possession  o^  the  stodc  purchased  as 
aforesaid,  upon  payment  to  the  defendant  of 
the  full  sum  due  on  her  atnonnt,  as  above 
stated;  but,  on  tbe  other  hand.  It  was  al- 
ways understood  that  the  stock  dionld  be 
hdd  by  defendant  as  security,  as  above  stat- 
ed, nntil  all  of  plaintiff's  obUgations  on  the 
account  should  be  paid  to  defimdant,  or  the 
Btock.  should  be  disposed  ot  to  satlsf;^  the 
aame,  and  In  all  these  cases  the  plaintiff  nev- 
er nw  the  stock.  In  all  caaes,  at  the  time 
when  the  orders  w^  given,  and  tte  advan- 
ces and  pnrchaaea  made,  tiie  idalntiff  intend- 
ed to  buy  and  e^l,  as  the  case  might  be,  the 
stock  she  ordered  to  be  bon^t  or  sold,  and 
Intended  "Qiat  tbe  defendant  should  actually 
pnrchase  or  sidl  it,  and  should  hold  It,  when 
bought,  subject  to  her  (vders,  but  subject 
also  to  his  rights  of  secorhy  vpon  it  for  his 
advances,  Interest,  and  commissions,  and  all 
plaintiff's  obligations  to  him,  and  the  defend- 
ant had  tiie  some  taitentlon;  and  It  was  un- 
derstood that  plaintiff  cotdd  buy  or  sell  what 
stoc^  she  pleased  on  said  accomit,  so  long 
as  she  kept  the  security  snffident  in  defend- 
ant's hands.  In  many  of  the  cases  the  plain- 
tiff ordered  the  defendant  to  sell  stock  held 
by  him  for  htx  as  aforesaid  in  the  course  of 
said  account,  and  In  such  cases  the  defendant 
went  into  the  market,  and  sold  the  stock  In 
pursuance  of  the  order,  receiving  and  cred- 
iting the  plaintiff's  account  wltb  the  proceeds. 
In- some  cases,  for  purposeii  of  convenience, 
the  defendant  substituted  <Hie  certificate  of 
Btock  for  another  of  an  equal  munber  of 


shares  of  the  aame  kind  of  stock,  but  always 
kept  <m  hand,  for  the  account  ta  the  plain' 
tiff,  the  requisite  number  of  shares  of  the  par^ 
ticular  stock.  Such  substitutions  ware  In  ac- 
cordance wltb  the  agreement  of  the  parties 
and  Hie  usages  of  Hie  boshiess.'* 

The  sncoeedlns  findings  set  frarth  In  de- 
tail payments  by  and  to  plaintiff,  the  pur- 
chases and  sales  of  stock,  the  prices  paid 
and  realized,  the  commlssfons  and  interest 
charged,  etc.,  from  which  it  appears  that 
tbe  plaintiff  paid  In  during  a  pttk>d  of  14 
months  the  stun  of  98,08186,  and  drew  out 
I1.44L00;  leaving  a  balance  In  her  favor  at 
$1,60&86;  that  the  defendant  bought  787 
shares  and  sold  7,680  shares,  which,  presum- 
ably, were  tiie  shares  tolly  paid  tor  and  de- 
livered to  plaintiff.  ThesL  comes  the  general 
finding  to  whieh  r^erence  has  hwa  made^ 
as  foUows:  "But  the  oonrt  find  that  the 
transactions  between  plaintiff  and  defend- 
ant, as  shown  on  sidd  account,  ha  ttiat  a 
part  only  of  the  purchase  price  was  advanced 
by  defendant,  and  the  stock  retained  Iqr  Um 
as  aforesaid,  were  salsa  of  stock  of  Incorpo- 
rated companies  on  margin,  to  be  delivered 
at  a  future  day."  Here,  as  above  stated,  the 
court  finds  as  a  fact  that  the  tranaactlmui 
between  the  plaintiff  and  defendant  wer^  In 
substance  and  effect,  a  sole-  of  stocks  m 
margin,  and  for  future  ddlvery;  and  the 
question  is  whether  this  ooncihislon  Is  In- 
validated by  the  more  speolfle  findings  which 
precede  It  We  do  not  find  any  Inoonsistem?. 
It  is  not  to  be  dented  that  tiie  d^oidant  did 
all  that  was  possible  to  give  to  the  transac- 
ttons  between  him  and  tbe  plaintiff  tbe  ftmn 
and  colM  of  dealings  betwete  h«  and  ttdrd 
parties,  in  which  he  was  a  mere  ment;  but 
it  Is  equally  true  that  the  court  ndght  pn^ 
erly  find,  from  the  terms  of  tbelr  contracts 
and  their  course  of  dealing,  that  tbe  form 
under  which  they  soi^ht  to  conduct  Oie  bn^ 
neea  was  one  thing,  and  Ito  sabstance  a  dif- 
feroit  thing. 

Counsel  for  defendant  In  their  argument 
lay  great  stress  upon  the  provision  ot  tbe 
contract  that  "all  customers'  stock  on  hand 
shall  be  held  as  collateral  tor  customers*  en- 
tire account**  end  npon  the  flndlttgs  that  on 
every  order  of  plolntJff,  defendant  actually 
went  into  the  nert  meeting  of  tbe  stock 
board,  and  bought  the  stock  ftir  pl^ntilTs 
account  P>Ud  for  It  in  full,  and  bad  tt  ac- 
tnally  ddivered  by  the  aeXl&e  plalnUff^ 
account  and  h^d  tt  nnd»>  the  provlalona  of 
the  agreem«it  above  set  fwth;  that  *in  all 
cases,  at  the  time  wlun  the  wders  were 
given  and  the  advances  and  purchases  made, 
the  plaintiff  Intended  to  buy  or  sdl,  as  tho 
case  might  be,  the  stock  she  ordered  to  be 
bought  or  sold,  and  Intended  that  the  de- 
fondant  should  actually  purchase  or  sell  It 
and  should  hold  it  when  bought  subject  to 
her  OTders,  but  subject  also  to  his  rights  ot 
security  npon  it  for  bis  advances,  Interest 
and  commissions,  and  all  plalntUTs  obll^- 
tlons  to  him,  and  the  deCmdant  had  tbe 
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ume  Intention.  In  Aome  cases,  for  pnrposee 
of  conrenlence,  the  defendiuit  substituted 
one  certificate  of  stock  for  another,  of  an 
equal  nnmber  of  shares  of  the  same  kind  of 
stock,  bnt  always  kept  on  hand,  for  the  ac- 
connt  of  plaintiff,  the  requisite  numbo*  of 
shares  of  the  particular  stock.  Such  substi- 
tutions were  lu  accordance  with  the  agree- 
ment of  the  parties."  But  none  of  these 
things  are  inconsistent  with  the  conclusion 
that  the  real  transactions  between  the  plain- 
tiff and  defendant  were  sales  on  margin  by 
him  to  her,  except  In  those  Instances  where 
she  paid  in  full,  and  received  the  stock.  The 
fact  that  hy  the  contract  it  was  stipuUited 
that  all  customers'  stock  should  be  held  as 
collateral,  etc.,  amounts  to  nothing,  when 
you  can  see  from  other  portions  of  the  con- 
tract that  the  customer  would  nerer  In  facet 
become  the  owner  <^  any  stock  not  fully 
paid  for.  Hot  Is  It  anrthlnf  to  the  purpose 
that  defendant  actually  boucht  the  stock  or- 
dered, paid  for  it,  and  received  It  for  thie 
account  of  the  plaintlCC.  It  is  quite  ccmsist- 
ent  with  a  sale  by  him  to  her  that  he  should 
do  all  these  things.  By  buying  the  stock  be 
would  protect  blmself  from  loss  In  case  of 
a  rise,  and  the  margin  of  66%  par  cent, 
vhich,  by  the  terms  of  the  contract,  she  was 
obliged  to  keep  good  (though  the  word  "mar- 
gin" Is  not  used),  would  protect  bim  from 
loss  In  case  of  a  fall.  The  pundiaae  and 
delivery  of  the  stock  for  hear  account  would 
be  a  mere  formality,  meaningless  and  d«- 
lusive,  in  view  of  the  provisions  of  the  con- 
tract which  left  him  the  practical  owner  of 
It,  and  deprived  her,  not  only  of  all  the  rights 
ordinarily  pertaining  to  ownership,  but  of 
all  the  ordinary  rights  of  a  pledgor.  By  the 
express  terma  of  the  contract,  she  was  Hever 
to  acquire  the  title  to  any  spedflc  shares 
until  they  were  fully  paid  for  and  delir^ed. 
As  to  all  other  shares,  she  was  merely  to 
have  a  credit  on  account  for  a  certain  num- 
bw;  the  title  and  possession  of  the  certifi- 
cates remaining  In  the  defendant,  with  ab- 
solute right  of  disposition  whenever  the  mar- 
gin was  not  ke^  good. 

Nor  Is  It  inconsistent  with  a  sale  from  de- 
fendant to  plaintift  that  she  Intended  to  bay 
the  stock  which  she  ordered,  and  that  be 
should  buy  It  and  hold  it  subject  to  her  or- 
ders and  his  own  rights  under  the  contract, 
and  that  be  had  the  same  IntentioB.  and  that 
he  always  kept  on  hand  tbe  requisite  num- 
ber of  shares.  She,  of  course,  Intended  to 
buy  the  stock  on  margin,  subject  to  all  the 
contingencies  provided  for  In  their  agree- 
ment, and  he  intended  that  she  should  have 
it  subject  to  the  stipulated  conditions;  but, 
until  tbose  conditions  were  performed,  he  was 
subfftantiaUy  the  owner  of  the  stock  and  the 
certificates.  She  was  not  the  owner,  and  was 
never  to  become  the  owner  unless  she  paid  for 
them.  Counsel,  of  course,  would  not  con- 
tend that  a  contract  for  the  sale  of  stocks 
on  margin  and  for  future  delivery  would  be 
placed  beyond  tbe  reach  of  tbe  constitutional 


provision  by  tbe  nstere  fact  tha;t  the  seller 
under  such  a  contract  purchases  the  stock 
from  a  third  party,  and  holds  It  pending 
tbe  time  given  to  complete  Ibe  purchase;  but 
they  are  contending  that  the  court  should 
shut  its  eyes  to  all  tbe  Indicia  of  the  real 
nature  of  these  transactions,  and  treat  them 
as  if  they  were  In  fact  what  the  parties 
have  chosen  to  call  them.  But  this  we  can- 
not do.  Tbe  provision  of  the  constitution 
was  aimed  at  the  substance  of  these  abuses, 
and  not  at  the  form.  Its  framers  meant  to 
put  an  end  to  the  stock  gambling  then  prev- 
alent, and  for  this  purpose  declared  void 
all  margin  sales,  or  sales  for  future  delivery. 
To  hold  that  a  broker  may  make  and  en- 
f<n>ce  such  sales,  and  retain  the  payments 
made  under  such  contracts,  by  the  simple 
device  of  going  through  the  form  of  buying 
from  a  third  party  for  the  account  of  the 
purchaser,  when  by  bis  contract  he  has  made 
elaborate  provision  that  the  title  to  the  shares 
shall  remain  la  himself,  and  never  pass  to 
the  purchaser  until  full  payment  Is  made, 
would  render  the  provision  In  question  ut- 
terly nugatory.  To  give  effect  to  the  con- 
stitution, It  Is  as  much  tbe  duty  of  the  courts 
to  see  that  It  is  not  evaded  as  that  It  is  not 
directly  violated.  This  Is  the  principle  of  the 
decision  In  Cashman  v.  Root,  89  Cnl.  373,  26 
Pac.  833,-^a  case  which  cannot  be  distin- 
guished from  this  in  any  essential  porUcttlar. 
Counsel  attempt  to  establish,  a  distinction  by 
pointing  to  the  fact  that  in  that  case  the 
defendant  expressly  admitted  that  the  object 
of  the  transaction  there  in  question  was  a 
course  of  dealing  in  stocks  on  margin'.  But 
what  was  there  admitted  in  terms  is,  hei;e 
amply  established  in  substance,  the  name 
only  being  suppressed.  It  would,  inllQed, 
have  been  sufficient  to  have  affirmed  this 
Judgment  on  the  authority  of  that  decision; 
but  the  importance  of  the  subject,  and  the 
numerous  cases  which  have  arisen,  or  may 
arise,  out  of  similar  dealings,  has  Induced 
us  to  reconald^  the  wholo  question,  and  the 
arguments  advanced  by  counsel,  not  only 
in  this  case^  but  in  a  number  of  other  cdses 
pending  here,  which  Involve  a  similar  state 
of  facts.  After  such  reconsideration,  we  are 
entirely  satisfied  that  the  decision  In  Cash- 
man  v.  Boot  was  right,  and  that  It  mnst 
stand.  We  are,  at  the  same  time,  convinced 
that  it  luTDlres  none  of  the  mlschiete  whlcdi 
counsel  Insist  will  flow  from  It.  It  will  not 
prevent  any  legitimate  tralisfer  of  stock, 
whethw  through  lie  agency  of  a  broker  or 
otherwise,  nor  will  It  prevent  any  legitimate 
and  bona  fide  pledge  of  stock  certificates  as 
securlly  for  borrowed  money,  whether  bor- 
rowed for  the  purpose  of  paying  for  the 
stock,  or  any  other  piu-pose.  Wliere  such  Is 
not  only  the  form,  but  the  substance,  of  the 
transaction,  the  Inhibition  of  tbe  conatitu* 
tion  does  not  apply. 

With  respect  to  the  defendant's  appeal,  to 
which  we  have  thus  far  confined  our  at- 
tention, our  cctticlusloa  Is  that  the  Judgment 
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must  be  afflrmed.  Tbe  i^lalntUTa  appeal  de- 
mands but  Uttle  attention.  She  cont«ids 
tbat  on  the  findings  she  Is  entitled,  as  a 
simple  matter  of  bookkeeping,  to  a  Jndgm«it 
for  the  difference  betweoi  what  she  p^d  de- 
fendant and  what  she  received  from  blm, 
and  ber  counsri  states  the  balance  at  fl,- 
2^76.  As  a  simple  matter  of  bookkeeping, 
the  balance  seems  to  as  to  be  $1,508.85,  bnt 
the  right  of  plajatiff  to  demand  that  amount 
is  not  so  dear.  The  flndings  show  that  de- 
fendant purchased  340  shares  more  than  he 
sold,  and  also  that,  for  some  afaares^  plaintiff 
made  ftaU  payment,  and  recdred  the  o^fl- 
cates.  It  Is  entirely  consistent  with  the  find- 
ings to  assnme  that  the  price  of  these  fnll- 
pald  shares  makes  up  the  dlffa%nce  between 
tlie  balance  claimed  and  the  amount  aUowed 
by  the  supertw  court,  via.  $60e.  If  It  be  c<m- 
tended  that  we  Iutb  no  right  to  assume  this, 
as  against  the  defMidant,  It  may  be  replied 
that  we  hare  no  right  to  assume  anything 
else  against  the  pbdntiff.  The  judgment  la 
tn  her  taxor,  and  the  findings  must  8upp(Hrt 
it.  Really,  they  do  not  show  conduslTely 
that  she  was  entitied  to  reoorer  as  mudi  as 
$002,  and  It  is  only  by  the  presumptions  In 
its  tame  that  It  can  be  sustained  at  all.  The 
judgment  is  afiSrmed. 

We  concur:  FITZGERALD,  J.;  QA- 
BOUTTB,  J. 

McFARLAND,  J.  I  concur  in  the  judg- 
ment, and  In  the  opinion  of  Chief  Justice 
BEATTY.  I  see  no  other  possible  construc- 
tion of  the  conBtitutional  provision  In  ques- 
tion. It  Is  propCT  to  remark,  however,  tliat 
the  Judiciary  cannot  avoid  the  consequences 
of  a  provision  of  constltutioual  law  which 
allows  a  party  to  a  contract  to  profit  by  it 
as  long  as  It  pays,  and  to  repudiate  it  by 
Iwldly  ignoring  his  solemn  obligations  as 
soon  as  it  begins  to  show  loss. 

VAN  FLBBT,  J.,  not  having  beard  the  ar- 
gument herein,  and  Justices  HARRISON  and 
DE  HAVBN.  being  absent,  did  not  partici- 
pate h««ln. 


IDS  Cal.  m 

GREBNZWEIG  r.  STREUNGBR.  (No. 
1£,188.) 

(Suprone  Conrt  of  California.  June  27, 18M.) 

Action  oir  Forbion  Jcdohkxt — Impbacbmbnt — 
Failuki  to  Serve  Writ. 

1.  In  an  action  on  a  jud^^t  rendered  in 
another  state,  sach  Judgment  may  be  Impeached 
by  sbowiDE  b7  extrinsic  evidence  that  no  snm- 
mona  had  heea  served  therein. 

2.  In  auch  case  it  cannot  be  shown  that 
the  summons  was  not  read  to  defendant  when 
it  is  not  shown  that  the  reading  was  necessary 
to  effect  a  service. 

Department  2.  Appeal  trmn  supeclw 
court.  Alameda  county;  W.  B.  Greene,  Judge. 

4ctioa  by  George  Greenzwdg  against  Marie 
A.  StreUngcr  on  a  Judgment  rendered  bi  an- 
other state.  Jud^ent  for  plaintiff,  and  de- 
fendant appeals.  Berersed. 


H.  H.  Lowenthal,  tor  appellant  Wm. 
Rigl^,  fco-  respondent 

DE  HATEN,  J.  This  Is  an  actltm  to  re- 
cover $706.85  and  Interest  alleged  to  be  due 
upon  a  judgment  recovered  against  d^nid- 
ant  In  <Hie  of  the  courts  <a  general  juriadlc- 
ticHL  of  the  state  of  IlUm^  Tba  complaint 
Is  unverified,  and  the  answer  contains  a  gen- 
eral denial  The  plaintiff  obtained  Judgment 
In  the  superlw  ecmt,  from  which  and  an  oiv 
der  denying  hee  motion  for  a  new  trial  de- 
fendant appeals.  The  record  shows  that  the 
defendant  was  sworn  as  a  witness  tn  her 
own  bdialf  upon  the  trial,  and  was  asked 
whether  any  summons  was  served  upon  her 
In  the  action  In  whldi  the  Judgment  saed  up- 
on was  rendered.  The  court  SDStalned  an 
objection  to  this  queetloa,  upon  the  ground 
"that  the  judgmemt  on  which  tbis  salt  was 
bnmght  could  not  be  attained  collaterally; 
that  It  could  only  be  attacked  In  a  supple- 
mental proceedbig  In  tiie  suit  Itself  In  the 
conrt  in  which  It  was  rendered,  or  by  snit  in 
equity  dlrectiy  aUned  to  set  aside  the  Judg- 
ment; that  all  evidence  of  defendant  toid- 
Ing  to  tbow  the  want  of  sorlce  of  such  proc- 
ess or  snmnums,  or  to  contradict  the  return 
of  the  sheriff  of  Goiik  catmty,  DL,  as  to  Sodi 
service,  was  inadmissible,  and  should  be  ex- 
cluded on  that  ground."  This  ruling  was 
oToneooa  In  Re  Jame^r  Estate,  33  Foe: 
1122,  we  said  that  it  was  cmnpetatt  to  col- 
laterally Impeach  a  Judgment  Tendered  In 
another  state  by  ertrlnalc  evidoice  showing 
want  of  jniisdletion  In  the  court  pronouncing 
the  Judgment,  and  this,  too,  notwithstanding 
the  recwd  of  tiie  judgm«it  aooiSit  to  be  Im- 
peached  might  contain  a  redtal  of  the  exist- 
ence of  such  jnrisdlctkmal  fOcta.  See,  also,, 
as  sustaining  this  rule  the  following  cases, 
which  woe  dted  In  that  opinkm.  Oliomp- 
scm  T.  Whitman,  18  Wait  407;  Uadilue  Co. 
V.  RadcUffe^  137  U.  &  287,  11  Sup.  Ct  92; 
Starbuck  t.  Murray,  5  Wend.  148;  Eager  t. 
Stover,  08  Ma  87. 

There  was  no  error  In  sustaining  the  objec- 
tion to  the  oth^  quflStioD  in  rdation  to  the 
omlsdon  of  the  sheriff  to  read  to  the  witness 
the  writ  of  attachment  and  summons  Issued 
In  the  action  resnltiUR  In  tbe  judgmoit  soed 
vcpoa.  There  Is  noting  In  this  record  to 
show  that  It  was  necessary  to  read  those  pa- 
pers  to  the  witness  In  order  to  effect  their 
serrlce,   Judgmoit  and  reraned. 

We  concor:  BITZOBRALD,  J.;  McFAR- 
LAND, J. 


nicai.au 

MDWRT  r.  MOWRY  «t  at  <N«.  IfiOlS:) 
Supreme  Court  of  California.   Jane  27,  1SD4.) 
PowBR  or  Attohrbt— Vamditt  op  BxKcv^ioy. 

In  an  action  to  qotet  title  and  for  a 
writ  of  possession,  ft  aiqieared  tbat  S.,  in  1873, 
gave  O.  a  power  of  attorney  to  convey  lands; 
that  O.,  in  1877,  as  attorney,  made  a  deed  of 
the  land  to  his  own  non,  vhoMid  no  ooasidmi'^ 
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tlon  therefor;  that,  when  thii  deed  was  made, 
O.  held  notes  of  S.  for  $4,500.  which  were 
marked  "Paid"  the  day  the  deed  was  dated; 
that,  shortly  afterwards,  S.  asked  the  son  if  he 
had  reoeiTed  the  deed;  that,  aboat  the  date 
of  the  deed,  S.  admitted  hia  indebtedDesa  to  O., 
aQd  said  he  would  convey  the  property  in  pay- 
ment  flrfd  that,  as  there  waa  eTidence  from 
which  a  jury  might  find  a  sale  for  a  valuable 
coQBidention,  the  transactioa  waa  within  the 
power,  the  only  objection  being  that  the  afient 
who  made  the  purchase  and  paid  the  considera- 
tion executed  the  deed,  but  that  thie  waa  ratified 
by  (he  iMincipal  by  personal  deliyery  of  the 
deed. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  A.  A. 
Sandeison,  Judge. 

Action  by  Joseph  G.  Mowry  against  George 
B.  Mowiy  and  others  to  quiet  title,  and  for 
a  writ  of  possession.  Judgment  was  ren- 
dered tor  plalntU^  and  defendants  appeal. 
Affirmed. 

Pcn7  B.  Wrl^t,  for  appellants.  Fraok 
Otis,  fw  respondent 

PER  CUBIAK.  The  defendants  are  In  pos- 
session of  a  certain  lot  in  San  Francisco,  and 
the  plaintiff  brought  this  action  to  quiet  his 
title  thereto,  and  for  a  writ  of  possession. 
Both  parties  claim  under  Sylvester  Mowiy, 
deceased,— the  plaintill  under  a  deed  executed 
by  Sylvester  by  bis  attorney  in  fact,  Origin 
Mowry»  and  the  defendants  George  B.  and 
£lleu  M.  Mowiy  as  the  only  children  and 
heirs  at  law  of  Sylvester,  of  whose  estate 
George  B.  Is  administrator.  The  other  de- 
fendants are  tenants  under  tbe  administrator. 
Origin  and  Sylvester  Mowry  were  brothers, 
and  Origin  Is  also  dead.  The  power  of  at- 
twney  under  which  Origin  executed  the  deed 
was  made  in  1873,  and  the  MHiveyance  there- 
under to  the  plaintiff  was  dated  July  21, 
1877,  and  is  claimed  to  have  been  delivered 
In  August  of  that  year.  Several  questions  of 
tact  were  litigated,  the  principal  of  which 
were  the  mental  capacity  of  Sylvester,  the  de- 
livery of  the  deed,  and  whether  there  was 
any  ctmsldenLtlon  therefor.  The  case  was 
tried  before  a  Jury,  and  resulted  in  a  general 
verdict  for  the  plaintiff,  and  this  appeal  Is 
from  the  judgm^  entered  thereon,  and 
from  an  order  denying  a  new  trial.  The 
only  exceptions  to  the  snfiltdency  of  the  evi- 
dence relate  to  the  conveyance  to  idaintlfC, 
and  not  to  the  mental  capacity  of  Sylvester 
Mowry. 

It  is  contended  by  appellants  that  plaintiff 
gave  no  coDsideration  for  the  ccmveyance, 
and  that  there  was  no  sale  to  him.  The 
facts  shown  by  the  evidence  touching  this 
transaction  were  tliat  Sylvester  owned  the 
lot  here  in  quoition,  and  also  a  40-acre  tract 
near  ^'Ues,  in  Alameda  county.  The  plain- 
tiff, at  the  time  of  the  conveyance^  was  about 
19  years  of  age.  recently  out  of  school,  and 
was  then  working  on  bis  father's  place.  Aa 
between  [dalntiff,  the  grantee  in  the  deed, 
and  Sylvester  Mowry,  the  grantor,  it  is  clear 
there  was  no  conslderatiou,  nor  was  there 
any  agreement  of  sale  betweoi  them;  and, 
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as  between  the  plaintiff  and  his  t&tbex,  who 
was  the  attorney  in  fact  of  Sylvester,  it  was 
a  gift  It  is  not  c<mteuded  by  respondent 
that  an  attorney  In  fact  can,  unless  express- 
ly empowered  so  to  do,  maico  a  gift  of  bis 
principal's  property.  The  power  here  waa 
to  sell  and  convey.  It  Is  contended,  however, 
that  a  consideration  was  paid  by  Origin  to 
SylvestCT,  and  that  such  cousideration  is  suf- 
flct^t  to  support  the  conveyance  to  the  sou. 
If  thore  was  a  sale  by  Sylvester  to  Origin, 
it  is  insisted  by  appellant  that  Origin's  rela- 
tion of  the  transaction  was  such  that  he  could 
not  make  a  conveyance  to  himself;  and  as 
the  son  paid  no  consideration,  and  was  In  no 
.way  connected  with  the  alleged  sale,  which, 
if  made  at  all,  was  made  to  Origin,  that 
Origin  could  not  make  a  valid  conveyance. 
The  plaintiff  introduced  In  evidence  the  pow- 
er of  attorney  and  the  deed  to  the  plaintiff, 
the  latter  being  a  grant,  bargain,  and  sale 
deed,  reciting  a  consideration.  Tills  made  a 
prima  facie  case,  and  Is  sufficient  to  support 
the  verdict,  in  the  absence  of  erid^ce  suffl- 
cient  to  overcome  it  For  the  purpose  of 
sustalulag  the  deed  against  the  attack  of  de- 
fendants, evidrace  was  introduced  tending 
to  show  tliat  Origin  held  two  promissory 
notes  made  by  Sylve8ter,--one  for  $600,  and 
the  other  for  $4,000,— and  that  Sylvester  was 
indebted  to  Origin  for  other  moneys;  and 
these  notes  were  produced  upon  the  ti-lal, 
bearing  an  indixwment  "Paid,  July  21, 
1S77,"  that  being  the  date  of  the  deed;  that 
SylrestOT,  at  or  about  the  time  of  the  trans- 
action, admitted  hia  said  indebtedness,  and 
said  be  bad  or  would  convey  the  property 
to  Origin  in  payment  of  his  debt;  and,  as 
to  the  deUvery  of  the  deeds,  tiie  evidence 
tends  to  show  that  after  the  deeds  were 
signed  and  admowledged,  they  came  to  the 
hands  of  Sylvester,  who  exambied  them,  and 
hlnuelf  delivered  the  deed  of  the  40  acres 
to  plaintiff's  brother,  and  left  the  deed  for 
plaintiff,  who  was  absent  with  Origin,  to  be 
delivered,  and  a  few  days  thereafter  asked 
plaintiff  if  he  had  received  his  deed.  While 
the  comrse  here  pursued  Is  not  to  be  com- 
mended, we  think  the  evidence  sufficient  to 
justify  the  jury  in  finding  that  there  was  a 
sale  by  Sylvester  for  a  good  consideration, 
and  that  the  deed  was  in  fact  delivered  by 
Sylvester  to  the  plaintiff.  The  case  of  Vidcau 
V.  Griffin,  21  Cfll.  390,  cited  by  appeUant  Is 
not  lb  point  There,  there  was  no  authoritj- 
in  writing  given  to  the  person  who  executed 
the  deed  as  attorney  in  fact  The  acknowl- 
edgment by  the  grantor  did  not  cure  the 
defect  If,  In  this  case,  there  was  no  sale 
by  Sylvester,  the  transaction  was  outside  and 
beyond  the  power,  and  In  such  case  Videau 
V.  Griffin  would  apply;  but,  as  there  was 
evidence  from  which  the  jury  might  find  a 
sale  for  a  valuable  consideration,  the  trans- 
action was  within  the  power,  the  only  objec- 
tion being  that  the  agent  who  made  the  pur- 
chnse  and  paid  the  consideration  himself  ex- 
ecuted the  deed;  but  this,  we  think,  was  rati* 
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fled  tiT  Am  principal  117  his  personal  dellrery 
of  It  Tbe  court  dtd  not  err  in  receiving  said 
promissory  notes  in  evidence.  It  Is  true  the 
Indorsements  thereon  that  they  were  paid 
did  not  of  themselvea  show  that  they  were  in 
any  way  connected  with  the  conveyance  of 
the  land,  but  the  plaintiff  testified  that  Syl 
TCBtee  told  him  that  be  owed  Origin  "some 
money  on  notes,  and  that  these  deeds  w(>re 
In  payment"  This  evidence,  and  the  Indorse- 
ment of  payment,  coinciding  with  the  date 
of  the  deed,  sufficiently  tended  to  show  their 
connection  with  the  transaction  to  Justify 
their  admissloD  In  evidence.  The  views  we 
have  expressed  are  in  tiaxmony  with  tbe  in- 
structions given  to  the  jury,  to  which  ap- 
pellants ucepted,  so  far  as  th^  relate  to 
the  conv^ance  of  the  premises  to  the  plain- 
tiff; and  the  Instructions  reqneated  by  ap- 
pellants which  were  refused,  being  Incon- 
sistent therewith,  were  properly  refused. 
Whether  the  court  erred  in  striking  out  the 
testimony  of  lAura  A,  Howry  Is  immaterial, 
as  that  was  directed  to  the  mental  Incapacl^ 
of  Sylvester  Mowry,  and  no  question  is  made 
here  as  to  tbe  fact  of  bis  capacity  to  make 
tbe  conveyance.  We  have  examined  ail  tbe 
questions  presented  by  appellant,  but  find  no 
error  which  would  justify  a  reversal.  Tbe 
Judgment  and  <vder  appealed  tnm  are  af- 
firmed. 


in  Cal.  1H 

SMITH  T.  ELLIS  et  al.    (No.  19.294.) 
(Saprone  Oonrt  of  California.  June  27,  1894.) 
Monov  voB  Nbw  Tbial  —  SrioincATiox  of  Bb- 

BOBR. 

Where,  upon  a  motion  for  a  new  trial, 
some  of  the  specificatioDs  are  inartificiallr  ex- 
pressed, but  are  sufficient  to  point  out  the  par- 
ticulars in  which  it  is  clalujcd  the  evidence 
failed  to  Bupport  tbe  findings,  and  neither  the 
court  nor  the  opposing  inrty  is  left  la  doDl>t  as 
to  this,  it  is  error  to  disre^rd  sudt  spedficationa, 
and  hear  the  motion  on  the  remaining  ones. 

In  bank.  Appeal  from  superior  court,  Or- 
ange county;  JT.  W.  Towntt*,  Judge. 

Action  by  W.  A.  Smith  against  iL  S.  Ellis 
and  others  to  set  aside  a  deed  as  fraudulent 
Judgment  was  rendered  for  def^idanta,  and 
upon  a  motion  by  plaintiff  for  a  new  trial  the 
court  struck  oat  some  of  pbtlntlfTs  qwdflca- 
tlona,  and  beard  the  motion  on  tbe  remaining 
ones,  and  also  denied  idalntiff's  motion  for 
leave  to  amend  his  specifications.  The  mo- 
tion for  a  new  trial  was  denied,  and  plaintiff 
appealed  from  tbe  order  denying  same,  tbe 
order  striking  out  specifications,  the  order  de- 
nying motion  to  amend  spedflcatlons,  and 
the  Judgment  Judgment  and  order  doiylng 
motion  to  amend  specifioitlons  affirmed,  and 
orders  striking  out  specifications  and  deny- 
ing motion  for  new  trial  reversed. 

J.  T.  Houx,  for  appellant  J.  W.  Ballard, 

for  respondents. 

VAN  FLEET,  J.  Tbis  Is  an  action  on  the 
part  of  a  Judgmmt  creditor  of  J.  N.  EUla,  Sr., 


to  set  aside  as  fivudnlent  a  deed  of  convey* 
ance  of  certain  land  in  the  county  of  Orange, 
executed  by  sold  J.  N.  EUis  to  his  daughter^ 
M.  E.  EUlB.  and  to  satisfy  plaintiff's  Judg- 
m&it  out  of  said  land.  Findings  and  Judg- 
ment were  in  favor  of  defendants,  and  plain- 
tiff moved  for  a  new  trial  on  a  statement  of 
the  case,  speci^lng,  among  other  things,  In- 
suffl<Mency  of  the  evidence  to  Justify  the  find- 
ings. At  the  hearing  of  the  motion  for  new 
trial  the  defendants  moved  the  court  to  dis- 
regard tbe  statement  of  the  case  and  the 
speciflcaticms  of  Insufflciency  of  the  evidence 
therein,  upon  the  ground  that  the  specifi- 
cations were  insufficient  to  authorize  the 
court  to  review  the  evidence;  which  mo- 
tion the  court  granted  to  the  extent  of 
disregarding,  and,  in  effect,  striking  out,  six 
of  the  several  specifications  relied  upon  by 
plaintiff.  Tbe  plaintiff  then  moved  the  court 
for  leave  to  amend  bis  statem^t  by  correct- 
ing and  restating  said  spedflcationa,  which 
motion  the  court  denied.  Thereupon  the 
court  upon  the  statement  thus  emasculated, 
heard  the  motion  for  new  trial,  and  denied  tbe 
same.  The  plaintiff  appeals  firom  said  severe 
a]  orders  and  from  the  Judgment 

1.  A  careful  lamination  of  the  spedflca- 
Hons  objected  to  aatisfies  us  that  the  action 
of  the  court  in  disregarding  them  was  er- 
roneous;  that  while  perhaps  InartiflciaUy  ex- 
pressed In  some  respects,  they  were  la  no 
substantial  respect  insufildent  to  point  the 
particulars  In  wblch  It  was  claimed  the  evi- 
dence failed  to  support  the  findings.  "Tbe 
BpeclflcaUon  Is  not  required  to  be  made  In 
any  particular  form  of  words,  but  in  some 
form,  should  distinguish  each  particular  prop- 
osition of  fact  excepted  to  from  all  otbeis 
fotmd  by  the  court  or  Involved  In  a  general 
verdict  of  a  Jury."  Dawson  Schloss,  93 
Cal.  200,  29  Pac.  31.  These  requirements  ar« 
suffldentiy  met  by  tbe  spedficationa  here  In 
question.  Neith»*  the  court  nor  tbe  defend- 
ants are  left  In  doubt  as  to  the  particulars  ht 
which  the  plaintiff  deems  the  evidence  insuf- 
flclent  to  sustain  the  findings  excepted  ta 
They  are  not  opened  to  the  objection  raised 
in  the  cases  dted  by  respondent,  dther  as  be- 
ing too  general  or  in  being  a  mere  recital  of 
what  the  evidence  does  show.  Without  stat* 
ing  them  In  detail,  we  r^ard  them  as  fully 
up  to  tbe  spedflcatlons  held  suffldent  in  Har- 
nett V.  Railroad  Co..  78  Cal.  32,  20  Paa  151. 
This  being  so,  tbe  plaintiff  was  entitied  on  bla 
motion  fbr  a  new  trial  to  a  ruling  by  tbe 
lower  court  upon  the  sufflofency  of  the  evi- 
dence to  sustain  its  findings  In  tbe  light  of 
these  specifications,  and  tbe  action  of  the 
court  in  the  premises  was  tbe  denial  to  plain- 
tiff of  a  substantial  right  Brenot  t.  Brenot 
(ObL)  36  Paa  672. 

2.  We  think  tbe  findings  sufficient  to  8u»- 
tain  the  Judgment  and  tbe  order  of  tbe  court 
denying  plaintiff's  motion  to  amrad  bis  state- 
ment in  view  of  the  condnsion  above  reach- 
ed, was  without  prejudice.  Tbe  Judgment 
and  the  mder  denying  plalntUTs  rl^t  to 
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amend  statement  m  afflrmed.  The  order 
■triklnK  out  and  dlar^iardlng  ^aintUTs  sped- 
flcaUons,  and  the  order  denTinf  motion  for 
new  trial,  are  reversed,  with  directions  to  the 
trial  court  to  bear  the  parties  upon  the  al- 
leeed  InsntBdency  of  the  erideace  sugfested 
b7  the  said  qteci&cations,  and  thorenpon  to 
paaa  upon  the  motion  for  a  new  trial. 

We  concur:  BBATTY,  a  J.;  McFAB- 
LAND,  J.;  DB  MA.YSS,  J.;  FlTZGiBRAIiD, 
J.;  OAROUTTE.  J. 


wcu.m 

EENDAUi  T.  PABEBR  et  aL  (So.  18yl06.) 
(SaprCToe  Court  of  Collforuia.  Jane  28,  1S84.) 
NOKHBGOTiiALB  Note— Indobbbhbnt  bt  Patbb— 

LlABILITT  TO  BBCO:tD  INDORSBB. 

The  payee  of  a  nonnegotiable  note,  who 
transfers  It  oj  indorsement  in  blank,  does  not 
become  llaUe^  as  the  indorser  oi  a  negotiable 
note  wcMild,  to  the  Indorsee  oC  Ui  indorwe, 
where  the  second  Indorsement  Is  also  in  blank, 
or  "without  recourse." 

Id  bank.  Appeal  from  superior  cotirt,  Sac- 
ramento county;  A.  P.  Gatlln,  Judge; 

Action  by  WiUlam  8.  EendaU  agatust  J.  A. 
Pafker,  E.  F.  Aiken,  and  J.  F.  HUl  tm  a 
promlsswy  note.  From  a  jodgmoit  against 
him  after  bis  demurrer  to  the  complaint  was 
ovemiledt  defendant  Bill  appeals  Bercirsed. 

Lb  T.  Hatfldd.  for  appellant  Johnson, 
Jbhnaoa  A  Johnson,  for  respondents. 

PER  CUBIAM.  'this  la  an  appeal  from  a 
judgment  entered  after  appellant's  demurrer 
bad  been  overruled,  appelant  standing  upon 
his  demurrer.  The  complaint  is  upon  a  prom- 
issory note,  which  Is  nonnegotiable,  because  it 
otmtalns  a  stipulation  for  an  attomer's  fee. 
Suit  Is  brought  by  the  assignee  of  the  first 
assignee  against  the  makers  and  the  payee  as 
indorser.  The  complaint  aTcrs  that  Hill  as- 
signed the  note  by  writing  his  name  upon  the 
batdL  thereof,  and  by  ddlrwlng  the  same 
to  tbe  Huntlngton>Hopkins  Company  befora 
tbe  maturity  of  the  note.  The  Huntlngton- 
Hopkina  Company,  niwn  the  maturity  of  tbe 
note,  presented  the  same  to  the  makers,  and 
demanded  payment  thereof.  The  said  mak- 
ers refused  and  failed  to  pay  the  same,  or 
any  part  thereof  of  wlilch  demand  and  fail- 
ure due  notice  was  given  to  tbe  defendant 
HllL  Tbe  note  was  transferred  to  plalntlCC 
by  the  HuntlngtOD-Hopklna  Company,  with- 
out recourse,  and  after  maturity.  The  com- 
plaint  was  demurred  to  on  several  grounds, 
all,  however,  founded  upon  the  proposition 
that  the  complaint  fails  to  show  any  liablli^ 
on  tbe  part  of  HllL  Plaintiff  had  judgment, 
not  only  for  the  debt  which  the  note  was  giv- 
Ok  to  secure,  but  for  flOO  attorney's  fee.  The 
stipulation  In  regard  to  an  attorney's  fee  la 
the  note  la:  "And  In  case  ault  Is  Instituted 
to  cfHiect  this  note,  or  any  portion  tbweof, 
we^  or  either  of  us,  promise  to  pay  such  od- 
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dltlonal  mm  as  On  eoort  maj  adjodgt  rmr 

sonable  as  attorney's  fees  In  said  suit" 

The  queati<m  here  presented  is  whether* 
when  tbe  payee  of  a  nranegotlable  note  trans- 
fers tbe  same  by  a  simple  lnd<»^ment  in 
blank,  he  becomes  liable  as  the  IndcHrser  of  a 
negotiable  note  would,  not  only  to  his  imme- 
diate indorsee,  but  to  the  indorsee  of  his  In- 
dorsee; the  second  Indoraement  being  also 
in  blank,  or,  aa  In  this  case,  "without  re- 
course." It  was  held  in  En^and,  prior  to 
tbe  statute  of  3  &  4  Anne,  that  by  the  custom 
of  mercbants,  when  tbe  payee  Indorsed  his 
name  upon  a  n^tiaUe  note.  Intending  there- 
by to  transfer  It.  the  indorsee  was  at  liberty 
to  write  over  the  signature  not  only  an  as- 
signment, but  a  conditional  guaranty  of  pay- 
ment TbB  law  thus  made  fw  the  indorser 
of  sud)  a  pap«  a  contract  not  expreesed,  and 
which,  Independently  of  the  law,  there  was 
nothing  in  the  nature  of  the  transactlcm,  to 
indicate.  Independently  of  statute  law,  th^ e 
Is  no  custom  or  rule  of  law  wbi<fli  eau  add 
such  a  condition  to  tbe  assignment  of  a  non- 
negotiable  nota  In  many  states,  howevor, 
there  are  statutory  provisions  on  the  subject 
In  1850  the  legislature  of  this  state  passed 
an  act  In  regard  to  bills  ot  exchange  and 
promissory  notes  (St  I860,  p.  247),  the  first 
and  fourth  sections  of  which  are  as  fbUows: 

"All  notes  in  writing  made  and  signed  by 
any  person,  whereby  he  shall  promise  to  pay 
to  any  other  person  or  to  his  order  or  to  the 
wder  of  any  other  person  w  unto  the  bearer, 
any  sum  of  money  therein  mentioned,  shall 
be  due  and  payaUe  as  therein  assessed,  and 
shall  have  the  same  effect  and  be  negotiable 
In  like  manner  as  inland  bills  of  exchange, 
according  to  the  custmn  of  merchants." 

"The  payees  and  indorsees  of  evwy  such 
note,  payable  to  them  or  their  order,  and 
the  holders  of  every  such  note  payable  to 
beartf ,  may  maintain  actl<»is  for  the  sums  of 
money  therein  menticmed,  against  the  makers 
and  Indoraers  of  the  same  respectively,  m 
like  manner  aa  In  cases  of  Inland  bills  of  vsi- 
change,  and  not  otherwise." 

In  Hamilton  v.  McDonald,  18  GaL  128.  this 
court  had  occasion  to  consider  the  Uabili^  of 
an  indorser  of  a  nonnegotiable  promissory 
note^  as  affected  by  that  act  There,  as  ha%, 
the  action  was  against  tbe  first  indorser  by 
the  Indorsee  of  the  first  Indorsee.  It  was 
contended  that  the  action  could  not  be  main- 
tained for  want  of  privity.  The  court  said- 
"The  answer  to  this  objection  is  to  be  found 
In  the  provisions  of  the  stetute  regulating  the 
rights  and  UabiUtlea  of  the  partlea  The 
fourth  section  of  the  act  of  April,  18S0,  rela- 
tive to  bonds,  duebllls,  ete.,  makes  every  as- 
signor of  a  nonnegotiable  note  liable  upon  his 
assignment  to  the  assignee  of  such  note;  and 
It  Is  evident  from  the  language  used  that 
It  was  not  the  Intention  to  limit  this  liability 
to  his  Immediate  assignee.  The  rule  at  com- 
mon law  was  that  ae  between  the  assignor 
and  his  immediate  assignee^  tbe  assignment 
created  tlie  aame  llabiUtieB  and  obU^tlons  on 
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the  part' of  tile  adslgtior  as  the  iudinnremeat  of 
a  negotiable  note  created  on  the  part  of  the 
Indorser.  But  In  resi>ect  to  subsequent  hold- 
ers, no  privily  or  connection  existed  between 
them  and  the  assignor,  unless  expressly  cre- 
ated by  the  assignment;  and,  where  this  was 
not  done,  the  Immediate  assignee  was  the 
only  person  who  could  maintain  an  action  In 
his  own  name  against  the  assignor.  The  stat- 
ute places  the  subsequent  holder  upon  the 
same  footing  with  the  original  assignee,  and 
elyea  him  a  right  of  action  against  every  per- 
son from  whom  the  Imtrument  has  passed  by 
assignment"  It  Is  claimed  that  this  statute 
was  re[>ealed  by  the  Code,  and  a  very  dlCfer- 
ent  rule  established.  At  common  law,  how- 
ever, although  the  snbseqnent  bolder  could 
only  sne  bis  Immediate  Indorser  in  his  own 
name,  he  could  sue  the  more  remote  Indorser 
at  law  In  the  name  of  his  assignor,  or  could 
obtain  relief  against  them  In  equity  In  his 
own  name.  Story,  Prom.  Notes,  S  128. 
Whether  the  statute  of  1850  is  repealed  or 
not  under  our  practice,  It  cannot  be  doubted 
that  such  holder  may  still  sue  In  his  own 
name.  If  the  liability  of  such  indorser  Is  ad* 
mitted.  It  may  be  remarked  here  that  neither 
under  the  statute  of  1850  nor  at  common  law 
would  the  Instrument  sued  upon  be  consid- 
ered a  promissory  note  at  alL  Under  the 
act  of  1850  the  note  was  reqiUred  to  be  for 
the  payment  of  a  snm  of  money  therein  men- 
tioned. According  to  Blackstone,  a  promis- 
sory note  was  an  engagement  in  writing  to 
pay  a  sum  specified.  2  Bl.  Comm.  467. 
Story  says  it  is  a  written  engagement  to  pay 
atnolutely  and  unconditionally  a  certain  sum 
of  money  (section  1,  From.  Notes);  and  the 
author  ^tpressly  shows  that  the  definition 
applies  both  to  negotiable  and  nonncgotiable 
notes  (section  3).  See,  also,  Bylee,  Bills.  5-11; 
Chit  Bills,  548;  3  Kent,  Comm.  74.  The  In- 
strument is  not  a  promissory  note  when  there 
may  be  contingent  additions.  Smith  v.  Night- 
ingale, 2  Starlcie,  375;  Civ.  Code,  §  3244.  The 
note  involved  In  Hamilton  v.  Mcl>onald, 
supra,  had  all  the  elements  of  a  negotiable 
note,  except  that  It  was  not  payable  to  bear- 
er or  to  order.  But  has  the  Code  made  no 
change  in  this  matter?  Section  3087,  Civ. 
Code,  defines  a  negotiable  instrument  as  "a 
written  promise  or  request  for  the  payment 
of  a  certain  sum  of  money  to  order  or  bearer 
in  conformity  to  the  provisions  of  this  Code," 
and  all  the  provisions  of  the  Code  In  relation 
to  the  liability  of  drawers  and  Indorsers  and 
In  refnence  to  demand,  notice,  and  protest 
are  expressly  limited  to  such  instruments. 
Moreover,  section  1774,  Id.,  defines  what  lia- 
bilities one  Incm-S'  who  sells  or  agrees  to  sell 
other  choses  in  action.  Originally  this  sec- 
tion contained  a  further  provision,  which  was 
stricken  out  In  1874,  that  such  seller  thereby 
warrants  the  Instrument  to  be  what  It  pur- 
iwrts  to  be,  and  to  be  binding  according  to  its 
piuport  upon  all  the  parties  thereto.  Some  of 
the  liabilities  created  by  this  section  are  iden- 
tical with  those  created  by  section  Sm,  Id., 


as  to  the  piorties  to  13ie  assignment  of 
negotiable  papw,  and  ottiers  ore  evidently  in 
lieu  of  them. 
In  view  of  these  sections,  can  It  be  said  ttiat 

the  rule  established  by  the  act  of  1850  Is 
still  in  force?  Bank  v.  Falkenhan.  94  Gal 
141,  29  Pac.  866,  Is  cited  as  authority  tor  the 
Judgment  entered  In  this  case.  That  action 
was  brought  by  the  first  indorsee  against  his 
Immediate  Indwser,  and  the  note  was  in- 
dorsed with  an  express  waiver  of  protest 
This  was  held  to  be  an  indlcattcm  that  the 
indorser  expected  to  be  held  as  a  guarantor. 
The  writer  quotes  a  rule  laid  down  In  Gerard 
V.  La  Coste,  1  Hare  &  W.  Am.  Lead.  Gas. 
302,  note,  to  the  eCTect  that  a  mere  indcHnie- 
ment  Is  but  a  transfer  of  the  note,  and  wheth- 
er any  and  what  liability  Is  Incurred  by  the 
transfer  by  indorsement  and  deUvery  of  such 
a  note  will  depend  upon  the  intention  ot  the 
parties  and  the  circumstances  of  the  transac- 
tion. It  is  expressly  stated  that  this  rule  Is 
sufficient  for  the  case  in  hand.  What  fol- 
lows In  regard  to  an  alleged  further  rule  np- 
on  the  subject  must  be  regarded  as  obiter. 
Hie  case  does  not  support  the  position  of  re- 
spondent The  Judgment  against  Hill  to  re- 
versed, and  the  court  directed  to  sustain  the 
demurrer  to  the  complaint 


m  Cal.  ITS 
Bx  parte  HASBR.  (No.  21,110.) 

(Supreme  Court  of  Calffomia.  Ang.  1,  18M.) 
Violation  of  Gamb  liATrs— CoNSTiTunoNi,!.  Law. 

1.  Section  626,  Pec.  Code  (as  amended  St 
189B,  p.  280),  providing  that  every  person  who 
stiall  at  any  time  sell  or  offer  for  sale  the  hide 
oe  meat  of  any  deer  shall  be  goilty  of  a  misde- 
meanor, prohibits  the  sale  of  deer  meat  brought 
from  without  as  wdl  as  that  taken  within  the 
state. 

2.  Such  act  is  not  In  excess  ot  the  pidlce 

power  of  the  state. 

3.  Such  act  is  not  unconstitntional,  as  an 
attfimpt  to  rcifiilate  interstate  ronamerce,  the 
meat  not  having  been  sold  in  original  packages. 

In  bank. 

PetitiMi  for  habeas  corpus  by  Simon  Hater, 
who  was  arrested  for  unlawfully  sdling  deer 
meat   Writ  denied. 

Hunsaker,  Goodrich  ft  McGutdiecm,  for  pe- 
titioner. H.  0.  Dillon,  Dlst  Atty.,  for  re- 
spondent 

VAN  PLBBT,  J.  Petitioner  was  arrested 
and  Is  held  in  restraint  under  a  warrant  Is- 
sued out  of  the  police  court  of  the  city  of 
Los  Angeles,  based  on  a  complaint  charging 
him,  under  section  626  of  the  Penal  Code, 
with  unlawfully  selling,  on  the  18th  day  of 
December,  1893,  at  said  city,  one  pound  of 
deer  meat  which  meat  the  complaint  alleges, 
"was  then  and  tbere  by  said  Simon  Maler  cnt 
from  the  carcass  of  an  entire  deer,  which 
said  deer  had  been  theretofore  brought  by 
said  Simon  Maler  from  the  state  of  Texas, 
in  which  state  said  deer  had  been  lawfully 
killed."  Petitioner  asks  tor  his  discharge  on 
habeas  corpus,  upon  the  ground  that  the 
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complaliit  does  not  e&te  a  public  offenee, 
and.  If  tliat  be  true,  there  Is  do  Qnestlon  but 
that  be  Is  entitled  to  his  discharge  In  this 
ivoceedtng.  Kx  parte  Gorrydl,  22  Cat.  179; 
Ex  parte  Harrold,  47  CaL  129;  Ex  parte 
Kearney,  65  Gal.  212.  Section  62tt  is  one 
ot  the  proTlalons  of  the  Penal  Code  for 
the  preservation  and  protection  of  the  wild 
game  of  this  state,  and  the  particular  par- 
agraph or  snbdiTlBlon  of  the  section  un- 
der which  petitioner  la  charged  (as  amend- 
ed, St.  1893,  p.  280)  reads:  "Every  person 
in  the  state  of  Oallfomla  who  shall  at  any 
time  sell,  or  offer  tor  sale,  the  hide  or 
meat  of  any  deer,  elk,  antelope  or  moun- 
tain aheep,  shall  be  guilty  of  a  misde- 
meaJDor."  Petitioner  contenda  that  this  pro- 
vlsfon  of  the  statute,  property  construed, 
does  not  prohibit  the  sale  of  dear  meat  law- 
fully takai  without  the  state,  but  has  refer- 
ence solely  to  deer  killed  within  thla  atate; 
that  the  law  Is  Intended  to  protect  game 
within  the  state,  not  to  prohibit  Ihe  Import 
tatlon  and  sale  of  game  from  other  state*. 
With  this  contention  we  are  unable  to  agree. 
It  iB  true  the  law  ta  Intaided  for  the  protec- 
tion of  tbe  game  within  the  state,  but  It  by 
no  means  follows  trom  that  fact  that  It  Is 
not  the  Intention,  m  a  means  to  accomplish 
tiiat  TOT  end.  to  prohibit  the  sale  of  the 
meat  of  the  animals  procured  elsewhere. 
Tbe  statute  la  perfectly  plain  and  nnamblg- 
uons  In  its  tenns,  and  Is  auffldently  broad 
and  comprebenslTe  to  Include  the  Inhibited 
article  wheresoevrar  taken  or  procured.  It 
does  not  confine  Itself  In  terms  or  by  Impli- 
cation to  ^e  meat  of  deer  killed  In  this 
state,  but  denounces  as  unlawful  the  sale  ot 
the  meat  of  any  ieer;  and  there  Is  nothing 
elsewhere  In  the  statute  tending  to  give  It  a 
more  restricted  sense.  The  language  Is  too 
^ain  to  leave  room  for  construction,  and 
we  are  not  at  Uborty,  even  If  so  disposed,  to 
plafse  a  limitation  npon  the  meaning  of  the 
legislatere  which  Its  language  will  not  sup- 
port. But  we  have  no  doubt  that  the  legla- 
latnre  Intraided  exactly  what  Its  words  Im- 
port. Aside  from  the  explicit  language  In 
which  tills  particular  provision  Is  couched, 
an  examination  of  the  various  changes 
which  these  sections  of  the  Oode  relating  to 
protection  of  game  hare  mido-gone  at  the 
hands  of  the  legislature  Is  persuasively  con- 
Tlncfng  of  the  intention  to  do  Just  what 
this  act  does  by  Its  twms,— entirely  prohibit 
traffic  in  the  meat  ot  these  game  animals 
within  the  state,  no  matter  whore  killed. 
And  it  need  hardly  be  snggested  that  such 
a  pnvTlslon.  If  forced,  will  lend  great  aid  to 
the  attainment  of  the  object  sought  Hie 
focfllty  and  ease  with  whicdi  the  statutes  for 
the  protectlcak  of  ^me  have  been  evaded  in 
the  past  is  a  matt^  of  common  knowledge. 
Deer  and  other  game  have  been  slaughtered 
dnrins  the  close  season,  and  foisted  upon  the 
market  as  game  procured  without  tbe  state; 
and.  owing  to  the  practical  impoaslbUlty  in 
the  sreat  majority  of  cases  ot  proving  wlUi 


certainty  the  source  from  whidi  It  was  j/ro- 
cnred,  the  attempted  enforcement  of  tiie 
statutes  for  its  protection  has  largely  proven 
abortive.  These  and  like  considerations  no 
doubt  actuated  the  legislature  in  the  prem- 
ises, and  induced  the  enactment  of  the  stat- 
ute in  its  present  stringent  fwm;  and  we 
know  of  no  good  reason  why  It  should  mot 
be  held  to  mean  what  it  says. 

Similar  statutes  In  other  states  have  received 
a  like  construction.  In  Magner  v.  People,  97 
lU.  831,  Involving  a  statute  of  Illinois  making 
it  unlawful  to  sell  or  have  in  possession  quail 
and  certain  other  game  birds  during  the  close 
season,  and  which  was  not  In  terms  limited 
to  birds  token  In  the  state,  it  was  contended, 
as  h^e,  that  the  statute  did  not  condemn  the 
possession  or  sale  of  the  birds  taken  and 
killed  beyond  the  limits  of  the  state,  and 
shipped  into  the  state  for  sale.  But  the  court 
held  that  the  statute  must  be  taken  as  com- 
prehoidlng  within  Its  terms  the  prohibited 
game,  no  matt^  where  taken.  It  la  there 
said:  "Bat  it  Is  argued  that  this  cannot  be 
the  fair  construction,  because  such  a  invhl- 
Ution  does  not  tend  to  protect  the  game  of 
this  state.  To  this  there  seems  to  be  two  an- 
swers: First.  The  language  is  clear  and  free 
of  ambiguity,  and  In  such  case  there  Is  no 
room  fw  c<m8trucUon;  the  language  must  be 
held  to  mean  }ust  wliat  it  says.  Second.  It 
cannot  be  said  to  be  within  Judicial  cogni- 
zance that  BtuSi  a  prohlUtion  does  not  tend  to 
protect  the  game  of  this  state.  It  being  con- 
ceded, as  it  tacitly  is  by  tbe  argument,  that 
prev^ittng  the  entrapping,  netting,  ensnaring, 
etc.,  of  wild  fowls,  birds,  etc.,  durhig  certain 
seasons  of  the  year  trade  to  the  protection 
of  wild  fowls,  birds,  etc,  we  think  tt 
obvious  that  the  prohibition  of  all  possession 
and  sales  of  such  wild  fowls  or  birds  during- 
the  prohibited  seasons  would  tend  to  their 
protection,  in  excluding  the  opportunity  tor 
the  evasion  of  such  law  by  clandestinely  tak- 
ing them,  when  secretiy  killed  or  captured 
hwe.  beyond  the  state,  and  afterwards  bring- 
ing them  Into  the  state  for  sale,  or  by  other 
subterfuges  and  evasions."  The  court  of  ai>- 
peals  of  New  York  held  to  the  same  effect  un- 
der a  statute  very  like  ours,  saying:  "The 
penalty  Is  denounced  against  the  selling  or 
possession  after  that  time  [close  of  the  open 
season]  iirespective  of  the  place  of  killing.** 
Phelps  V.  Racey,  60  N.  Y.  10.  In  Whitehttad 
T.  Smlthers.  2  C.  P.  DIv.  553,  Lord  Coleridge 
held  that  under  an  English  statute  for  the 
protection  of  British  game,  which  made  it 
unlawful  to  sell  or  have  In  possesslm  trover 
during  the  cl<Me  season,  a  party  who  Import- 
ed the  dead  birds  from  Holland  and  sold 
them  In  the  British  market  came  within  the 
prohibition  of  the  statute,  and  said:  "It  is 
said  it  would  be  a  strong  thing  for  the  legis- 
lature of  the  United  Kingdom  to  Interfere 
with  the  rights  of  foreigners  to  kill  birds. 
But  it  may  well  be  that  the  true  and  only 
mode  of  protecting  British  wild  fowl  fnHu  In- 
discriminate slaughter,  as  well  as  protecting 
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otber  British  Interests,  Is  by  Interfering  Indi- 
rectly with  the  proceedings  of  foreign  per- 
sons. Hie  object  Is  to  prevent  British  vUd 
tovrl  from  being  Impropwly  killed,  and  sold 
under  pretense  of  their  being  Imported  from 
abroad."  See,  also,  State  y.  Judy,  7  Mo.  App. 
524,  and  State  v.  Parrell.  23  Mo.  App.  176. 

The  cases  relied  upon  by  petitioner  are 
clearly  distinguishable  from  the  cases  re- 
ferred to  above.  In  most  of  them,  as  In 
Com.  T.  Hall,  128  Mass.  410,  and  People  v. 
O'NeU,  71  Mich.  325,  39  N.  W.  1,  the  sUtutes 
under  consld^atlon  contained  a  provision 
making  possession  of  the  game  during  the 
close  season  prima  facie  evidence  of  a  viola- 
tion of  the  law,  and  the  construction  of  the 
prohibitive  features  of  the  statute  largely 
turned  upon  the  effect  of  that  provision-  In 
Com.  V.  Hall,  which  is  followed  by  the  Michi- 
gan case,  It  Is  said:  "Saying  that  possesion 
should  be  prima  facie  evidence  necessarily  im- 
plies that  it  shall  not  be  conclusive.  If  the 
mere  possession  of  birds,  during  the  time 
within  which  the  taklof;  or  killing  them  is 
proliiblted,  of  itself  constituted  an  oBenm  un- 
der the  prerlons  sections  of  the  statute,  to 
say  that  such  possession  would  be  prima 
facie  evidence  would  be  superfluous,  if  not 
absurd."  And  It  Is  hdd  that  the  statute 
must,  therefore,  be  construed  as  r^errlng  only 
to  game  unlawfully  taken  within  the  state 
during  the  close  season.  As  suggested  by 
counsel  for  the  people,  our  statute  contained 
a  similar  provision  up  to  1883,  when  the  leg- 
islature by  an  amendment  (St.  1883,  p.  B(f) 
eliminated  It,  thereby  evincing  an  Intention 
to  remove  from  the  law  anything  calculated 
to  qualify  or  limit  Its  otherwise  plain  and  ex- 
plicit terms.  We  have  no  doubt  that  the  in- 
tesitlon  of  section  626  is  to  prohibit  the  sale 
of  deer  meat  brought  from  without,  as  well 
as  that  taken  within,  the  state.  Nor  do  we 
think  that  In  giving  ffie  act  this  effect  It  con- 
travenes the  constitution  of  tblB  State  as  be- 
ing in  excess  of  the  police  powv  of  the  state. 
The  wild  game  within  a  state  belongs  to  the 
people  In  their  collectlTe,  sovereign  capacity. 
It  is  not  the  subject  of  private  ownerdiip,  ex- 
cept In  so  far  as  the  people  may  dect  to  make 
It  so;  and  they  may.  If  they  see  fit,  absolute- 
ly prohibit  the  taking  of  it,  or  any  traffic 
commerce  in  It,  if  deemed  necessary  for  Its 
protection  or  preservation,  or  the  public  good. 
To  this  extent  It  is  conceded  that  the  state 
may  go.  But  it  Is  contended  that  to  go  fur- 
ther, and  prohibit  the  sale  of  game  lawfully 
killed  elsewhere  and  brought  here  as  private 
property,  Is  In  effect  to  destroy  private  prop- 
erty, and  that  this  Is  going  beyood  a  proper 
exercise  of  the  police  power.  While  It  is  true 
that  the  power  to  regulate  Is  not  the  power 
to  destroy,  in  Its  absolute  sense,  It  Is  never- 
theless true  that  the  right  to  regulate  fre- 
quently and  as  a  necessary  sequence  carries 
with  it  the  right  to  so  control  and  limit  the 
use  or  enjoyment  of  private  property  as  to 
amount  to  Its  destruction.  In  the  case  of 
Phelps  T.  Racey,  supra,  the  same  objectilon 


was  raised,  and  It  Is  tiiere  s^d:  "The  objeo* 
tion  of  a  want  of  iK>wer  In  the  legislatare  to 
pass  Uie  act  Is  not  tenable.  It  is  not  in  con- 
flict with  the  state  eonstitntion,  within  the 
case  of  Wynehamer  v.  Feo^  18  N.  T.  378. 
That  case  tav<^ved  the  validity  of  the  ptohlb- 
Itwy  liquor  law,  and  determined  that  such 
law,  so  far  as  It  applied  to  and  substantially 
destroyed  property  In  liquors  owned  or  pos- 
sessed at  the  time  the  act  took  effect,  was 
in  vi(datlon  of  the  provision  of  the  state  con- 
stitution which  declares  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law;  but  impliedly,  U  not 
necessarily,  it  affirmed  the  power  If  the  law 
had  (mly  applied  to  llquws  finbseqnently 
manufactured  and  acquired.  Here  the  prop- 
erty was  acquired  snbsequent  to  the  passage 
of  the  act,  and  with  the  presumed  knowledge 
of  its  provldons  and  eonditiona  The  legis- 
lature may  psss  many  laws  the  effect  of 
which  may  be  to  Impair,  or  even  destroy,  the 
right  of  {ax>perty.  Private  Interest  must  yield 
to  the  public  advantage.  All  legislative  pow- 
ers not  restrained  by  express  or  Implied  pro- 
visions of  the  constitution  may  be  exercised. 
The  protectloa  and  ^resovatlni  ot  game  has 
been  secured  by  law  In  sU  cMIlBad  comttrlea^ 
and  may  be  Justified  on  many  grounds,  one 
of  which  Is  tat  purposes  of  food.  The  meas- 
ures best  adapted  to  this  end  are  tor  the  leg- 
islature to  determine,  and  courts  cannot  re- 
view its  dtscretloiL"  And  these  prlndi^es 
have  been  repeatedly  upli^  In  some  in- 
stances their  enf<»H9«neDt  may  wwk  hard- 
ship, bnt  we  see  no  such  resnlt  here.  The 
statute  does  hot  imvrat  a  party  ftom  Import- 
ing all  the  venison  he  wants  for  his  own  use 
or  consumption,  if  he  desires  to  do  so.  It 
simply  says  that  for  the  better  protection  of 
the  rights  of  the  i>eople  In  these  wild  animals, 
and  as  a  means  of  preventing  their  destruc- 
tion, the  meat  shall  not  be  a  lawful  article  of 
sale.  There  can  be  no  serious  InJ\u7  to  any 
one  under  eudti  a  n^rolAtlon.  If  any  person 
Imports  the  meat  ot  the  deer  Into  the  state 
he  does  It  with  his  eyes  open,  and  a  knowl- 
edge of  the  purposes  for  which  the  law  per- 
mits it,  Jnst  as  the  petitioner  did  here.  Un- 
der such  drcamstanoea  he  cannot  complain 
if  be  Is  prevented  from  making  a  use  of  the 
article  which  the  legislature  has  declared  to 
be  detrimental  to  the  well-being  of  the  etnte. 
As  su^sted  In  Phelps  v.  Racey,  supra,  be 
acquired  the  propa-ty  after  the  passage  of 
the  act,  and  his  rights  In  it  are  necessarily 
subject  to  the  r^ulations  Imposed  upon  Its 
use. 

It  Is  further  strenuously  urged,  however, 
that  the  act  so  construed  violates  the  consti- 
tution of  the  United  States,  In  that  It  Is  an 
attempt  to  r^ulate  Interstate  commerce,— a 
subject  wholly  committed  to  congress.  But, 
after  a  very  careful  consideration  of  the  nn- 
m^ous  authorities  cited  in  support  of  this 
view,  we  do  not  think  the  statute  open  to  this 
objection.  It  is  true,  its  enforcement  nisy 
Indlrecdj-  or  Indd«itany  aff^  to  some  ex- 
Digitized  by  VjOOglC 


EX  FABTE  UAIEB. 


tent  trafllc  in  the  Inhibited  article  between 
the  people  of  this  and  other  Bxates,  but  lliat 
of  Itself  la  not  sufficient  to  bring  it  wtthln  the 
objection  urged.  The  right  of  the  states,  nn- 
der  the  reey  comiorebeuslre  police  power  re- 
serred  to  them  under  onr  doal  system  of  gor- 
emment  to  regnlate  and  control  tiielr  own 
Internal  olfolrs,  Including  trade,  to  the  reaaon- 
abie  advantage  and  good  of  thdr  pet^le  Is 
conceded  and  upheld  In  all  the  cases  in  which 
the  questions  growing  out  of  the  right  of  the 
federal  congress  to  regnlate  Interstate  com* 
merce  has  arisen.  Hie  only  difficulty  has 
been  io  de&tdng  the  llmltatlODS  of  that  power. 
In  Railroad  Co.  t.  Husen,  95  U.  8.  470,  It 
is  said:  "We  admit  that  the  deposit  In  con- 
gress of  the  power  to  regnlate  foreign  com- 
merce and  commerce  among  t3ie  states  was 
not  a  surrender  of  that  which  may  properly 
be  denominated  police  power.  What  that 
power  Is  It  Is  difficult  to  d^lne  with  sharp 
precision.  It  la  generally  said  to  extend  to 
niaklng  reguhttlons  iffomotlre  of  domestic  or- 
der, morals,  health,  and  safety.  As  was 
said  in  Thorp  t.  RaUroad  do.,  27  Vt.  149:  It 
extends  to  the  protection  o<  the  lives,  limbs* 
comfort,  and  qnlet  ot  all  perstms  and  the  pro- 
tection of  all  property  withbt  the  state  ac- 
cording to  the  maxim  "sic  utere  tuo  ut 
allenum  non  biedas,**  whldi,  being  of  unl- 
rersal  application,  It  must,  of  course,  be  with- 
in the  range  of  leglslatlre  action  to  define  the 
mode  and  manner  In  whldi  every  one  may  so 
use  his  own  as  not  to  Injure  others.'  It  was 
fnrthar  said  tiiat  by  the  general  police  power 
of  a  state  *pmons  and  property  are  subjected 
to  all  khids  of  restraints  and  burdens,  in  or^ 
der  to  secure  the  genoal  comfort^  health, 
and  prosperity  of  the  state;  of  the  perfect 
rlgbt  of  the  legislature  to  do  which  no  ques- 
tion ever  was,  €a,  upon  acknowledged  prin- 
ciples, ever  can  be,  mode,  so  far  as  natural 
persons  are  concerned.'  **  "Many  acts  of  a 
state,"  say  the  court  forttier  In  that  case, 
"may  Indeed  affect  commerce  without 
amounting  to  a  r^nlatton  of  it  In  the  constl- 
tntlonal  sense  of  the  term.  And  ft  Is  some- 
limes  difficult  to  define  the  distinction  be- 
tween that  which  merely  affects  or  Influences 
and  that  which  regulates  or  furnishes  a  mie 
for  conduct"  And  In  the  celebrated  casep 
commonly  designated  aa  "The  Ucmse  Cases,** 
6  How.  S04,  it  la  held  that  the  fact  that  a 
regnlatlon  may  Inddentally  and  to  a  certiUn 
extent  affect  commerce  between  the  states 
does  not  affect  Ita  validly.  In  Pierce  y. 
New  Hampshire  (one  of  the  license  cases, 
suiHra,)  Mr.  Justice  Woodbury,  In  one  of  the 
opinions  of  the  majority  of  the  court,  In  dis- 
cussing this  power  of  the  states,  says:  "The 
subject  of  buying  and  selling  Trithlo  a  state 
Is  one  as  exclusively  bcloacl"?  to  tbe  power 
of  the  state  over  Its  Internal  trade  as  that  to 
regulate  foreign  commerce  Is  with  the  gen- 
eral government,  under  tbe  broadest  con- 
struction of  that  power."  "The  idea,  too,  that 
a  prohibition  to  sell  would  be  tantamount  to 
a  prohibition  to  Import  does  not  seem  to  me . 


elflier  lo^cal  or  founded  In  fact;  tor,  even 
under  a  prohibition  to  sell,  a  person  could 
import,  as  he  often  does,  for  bis  own  con- 
sumption and  that  of  his  family  and  planta- 
tions; and  also,  a  merchant  extensively  en- 
gaged* In  commerce  often  does  Import  articles 
with  no  view  of  selling  tiiem  here,  but  of 
storing  them  for  a  higher  and  more  suitable 
market  in  another  state  or  abroad."  In  the 
subsequent  case  of  Bowman  v.  Hallway  Co., 
125  n.  S.  465,  8  Sup.  Ot  689,  1062.  the  same 
court  held  a  statute  of  Iowa,  which  forbid 
any  common  carrier  to  Mng  Into  tiie  state  for 
any  person  or  corporation  any  intoxicating 
liquors  from  any  atate  or  territory  void,  as 
being  an  unwarrantable  interftt«nee  with 
Interstate  commerce,  and  not  a  legitimate 
exercise  of  police  power.  In  that  it  was 
more  than  a  regulation  of  its  own  In- 
ternal affairs  ot  an  exercise  of  the  jurisdic- 
tion of  tbe  atate  over  pmnna  and  property 
within  Ita  Umlta.  "It  la  an  attempt,"  say  the 
court,  "to  exert  that  jurisdiction  ovra-  persons 
and  property  within  tbe  limits  of  other  states. 
It  seeks  to  mrohiblt  and  stop  their  passage 
and  Importation  into  its  own  Umlta,  and  Is 
designed  as  a  regulation  of  commerce  before 
the  mtt<a>andlBe  Is  brousht  to  Ita  border. 
*  *  *  It  is  not  a  regulation  confined  to 
tite  purely  Internal  and  domestic  commerce 
of  the  state.  It  Is  not  a  restriction  which 
only  operates  upon  property  after  It  has  be- 
come mingled  with  and  forms  part  of  the 
mass  ot  the  iwoperty  within  the  atate.  •  •  * 
But  the  right  to  prohibit  sales,  ao  far  aa  con- 
ceded to  the  states,  arises  only  after  tbe  act 
of  mmaportatlon  has  terminated,  bacanse  the 
mles  whi(A  the  state  may  forbid  ateot  things 
within  Its  jurlBdIcllon."  And  it  Is  held  that 
the  state  cannot  under  the  guise  of  a  police 
regulation,  prevent  the  imptntation  of  legiti- 
mate articles  of  commerce  and  trade.  And 
in  the  later  case  ot  Lelsy  v.  Hardin,  135  V. 
a  100,  10  Sup.  ot  681,  it  was  hdd  that  It 
not  being  within  the  power  of  the  state  to 
prohlbtt  the  Importation  of  lawful  commodi- 
ties, aeitlxer  can  she  problbit  tiie  sale  by  the 
importo*  of  snch  oommodltieB  upon  thtir  re- 
ceipt by  him,  since  the  right  to  still  any  arti- 
fde  Imported  was  an  inseparable  Incident  to 
the  right  to  Import  It  But  this  right  ot  sale 
.was  dlstlnctiy  limited  to  ttie  ilgbt  of  the  Im- 
portw  to  sdl  <ff  dispose  ot  the  article  import- 
ed in  Its  original,  unbroken  package  or  con- 
dition as  brought  by  Mm  into  the  state,  and 
the  principle  Is  in  that  case^  aa  in  Bowman  v. 
Railway  Co.  and  the  other  cases  cited,  dlo- 
tlnctly  upheld,  that  tJie  authwlty  of  congress 
over  any  article  of  commerce  Imported  Into 
a  state  ceases  "when  the  importer  has  so  acted 
upon  It  that  It  has  become  Incorporated  and 
mixed  up  with  the  mass  of  property  In  tlie 
country,  which  happens  when  tbe  original 
package  Is  no  longer  such  In  his  bands,*'  and 
that  thereupon  the  property  becomes  subject 
to  the  jurisdiction  of  the  state,  and  affected 
and  controlled  by  its  regulations.  Tested  by 
Uicse  prlndplea,  we  cannot  see  wherein  tha 
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Btatute,  applying  Its  provisions  to  tbe  case 
made  In  the  complaint.  Is  open  to  the  objec- 
tion that  !t  attempts  to  or  does  regulate  inter- 
state commerce.  Petitioner  imported  tbe 
meat  Into  the  state,  broke  the  orlfcinal  pack- 
age, and  put  the  commodity  upon  tlie  market 
It  thereupon  became  property  strictly  subject 
to  state  regulation  and  control,  and  falls  with- 
in the  denunciation  of  the  statute.  Whether 
petitioner  could  have  sold  the  meat  as  an 
entire  carcass  Is  a  question  which  does  not 
confront  us,  and  which  it  is  not,  therefore, 
necessary  to  determine.  We  think  the  com- 
plaint states  a  cause  of  action,  and  it  follows 
Oiat  the  petitioner  should  be  remanded.  It 
Is  so  ordered. 

We  concur:  BEATTT,  C.  J.;  McFAR- 
LANB,  J.;  GAROUTTE,  J.;  BABRISON,  J.; 
FITZGEBAU),  J. 

DE  HAVEN,  J.,  being  absent,  did  not  par- 
ticipate in  the  foregoing  decision. 


INCal.  stt 

In  re  FAIB'S  ESTATB.   (No.  16,SU.) 
(Supreme  Goort  of  CaUfomU.  June  29,  1884.) 

Wills— CoNBTBDOTioK— Rights  op  Detisbbs. 
Testatrix  devised  her  entire  estate  to  ex- 
ecutors in  trust  until  complete  disposition  there* 
of  as  directed  by  the  will.  She  thra  bequeathed 
to  each  of  her  two  daughters  a  certain  sum,  to 
be  paid  to  her  when  26  years  old;  to  her  son 
J.  $500,000,  to  be  paid  to  him  when  35  years 
old;  and  to  her  son  C.  (600,000,  to  be  paid  to 
him  when  30  years  old.  She  then  directed  that, 
in  case  J.  should  die  without  leaviBg  a  wife  or 
lawful  issue,  his  portion  should  be  paid  to  C, 
if  living;  that,  in  case  G.  should  die  without 
leaviu  a  wife  or  lawful  issue,  his  portion 
shoula  be  paid  to  J.,  If  living;  and  that,  in  case 
both  J.  ana  0.  should  die  without  wife  or  law- 
ful issue  surviving  them,  their  portions  should 
be  paid  to  the  daughters.  J.  died  before  he  was 
35  years  old,  leaving  neither  wife  nor  child, 
field,  that  C.  was  not  entitled  to  J.'a  portion 
uutil  the  time  when  J.  would  attain  toe  age 
of  36  if  living! 

Oommi8Bl<men^  dediricm.  In  bank.  Ap- 
peal from  superior  court,  dty  and  county  of 
San  FranclBoo;  J.  Y.  CofF^,  Jiidg& 

Petition  by  Charles  L.  Fair  for  an  order 
directing  the  execntMS  of  the  estate  of 
Theresa  Fair,  deceased,  to  pay  to  him  tbe 
snm  of  $500,000,  bequeaOied  to  his  brother, 
James  G.  Fair,  Jr.,  and  which,  by  tbe  terms 
of  the  will,  was  to  be  paid  to  petitioner  in 
case  of  the  death  of  the  latter,  ^rom  an 
order  drying  tbe  petition,  petitioner  ap- 
peals. Affirmed. 

W.  S.  Goodfellow.  for  appellant  R.  S. 
Measlck  and  Byrcm  Waters,  for  respondents. 

PER  CURIAM.  When  this  caSe  was  in 
department  the  following  <^inioa  was  pre- 
pared by  Commissioner  HAYNES: 

"Appellant  petitioned  the  court  below  for 
an  order  directing  the  executors  of  the  will 
of  Theresa  Fair,  deceased,  to  pay  to  blm 
the  sum  of  $500,000,  bequeathed  to  his  broth- 


er, James  G.  Fair.  Jr.,  and  which.  In  case 

of  the  death  of  James,  was,  by  the  terms 
of  the  will,  to  be  paid  to  petitioner.  This  ap- 
peal Is  from  an  order  denying  said  petition. 

"The  proper  determination  of  the  questions 
involves  the  consideration  and  construction 
of  the  whole  of  the  will,  which,  omitting  for- 
mal parts,  is  as  follows:  'I  hereby  give,  be- 
queath, and  devise  all  my  real  and  personal 
estate,  of  what  nature  or  kind  soever  and 
whOTesoever  situated,  to  John  W.  Mackay  and 
Richard  V.  Dey,  the  executors  of  my  last 
will  and  testament,  hereinafter  nominated 
and  appointed,  in  trust  for  the  payment  of 
my  Just  debts  and  tbe  legacies  and  charges 
upon  the  said  estate  hereinafter  specified; 
to  be  held  and  possessed  by  them,  wltb  pow- 
er to  sell  and  dispose  of  the  same,  or  any 
part  thereof,  at  public  or  private  sale,  at 
such  time  or  time9  and  upon  such  terms  and 
in  such  manner  as  to  them  shall  seem  meet, 
and  to  reinvest  any  surplus  proceeds  of  such 
sales  for  tbe  best  Interest  of  said  estate  un- 
til the  full  and  complete  disposition  of  said 
estate  by  them,  which  I  hereby  direct  shall  by 
them  be  made  In  compliance  with  the  follow- 
ing: I  give  and  bequeath  to  my  daughta* 
Theresa  Alice  Fair  the  sum  of  one  million 
five  hundred  thousand  dollars,  and  direct  the 
same  to  be  paid  to  her  upon  her  attaining 
the  age  of  twenty-flve  years,  but  not  before 
then,  and  that  meantime  there  shall  be  paid 
to  bar  monthly  the  sum  of  twenty-five  hun- 
dred dollars.  I  give  and  bequeath  to  my 
daughter  Virginia  Fair  tbe  sum  of  one  mil- 
lion five  hundred  thousand  dollars,  and  di- 
rect the  same  to  be  paid  to  hw  upon  b^  at- 
taining the  age  of  twenty-five  years,  but  not 
before  then,  and  that  meantime  there  shall 
be  paid  to  her  monthly  the  sum  of  twenty- 
flve  hundred  dollars.  I  give  and  bequeath  to 
my  son  James  Graham  Fair,  Jr.,  tbe  sum  of 
five  hundred  thousand  dollars,  and  direct 
the  same  to  be  paid  to  him  when  he  shall 
have  attained  the  age  of  thirty-five  years,  but 
not  before  then,  and  that  meantime  there 
shall  be  paid  to  him  monthly  the  sum  of  five 
hundred  dollars.  I  give  and  bequeath  to  my 
son  Charles  Lewis  Pair  the  sum  of  five  hun- 
dred thousand  dollars,  and  direct  tbe  same 
to  be  paid  to  him  when  he  shall  have  at- 
tained the  age  of  thirty  years,  but  not  before 
then,  but  that  meantime  there  shall  be  paid 
to  him  monthly  tbe  sum  of  five  hundred  dol- 
lars. The  rest  and  residue  of  my  estate  I 
give  and  bequeath  to  my  two  daughters 
above  named,  to  be  divided  between  them 
equally,  share  and  share  alike,  and  to  be 
paid  to  them  when  my  said  daughter  Vir- 
ginia shall  have  attained  the  age  of  twenty- 
five  years.  In  case  my  said  son  James 
Graham  Fair,  Jr.,  shall  die  without  wife  or 
lawful  Issue  surviving  him,  the  portion  al- 
lotted to  him  shall  be  paid  to  my  said  son 
Charles  Lewis  Fair.  If  living,  and,  if  not  liv- 
ing, then  to  his  survivin;^  wife  or  lawful  is- 
sue, if  any  there  be.  In  case  my  said  son 
Charles  Lewis  Fair  shall  die  without  wife 
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or  lawful  Issue  snrvlTlng  Um,  tbe  portion  al- 
lotted to  him  sliall  be  paid  to  the  said  James 
Graham  Fair,  Jr.,  If  Urtas,  and,  it  not  Ut* 
Ing,  tbeu  to  his  surrlving  wife  or  lawful  is- 
sue, if  ai^  there  be.  In  case  both  th6  said 
James  Graham  Fair,  Jr.,  and  Charles  Lewis 
Fair  shall  die  without  wife  or  lawful  Issue 
surrlTlng  them,  then  the  portions  allotted 
them  shall  be  paid  to  my  said  daughters, 
Theresa  Alice  Fair  and  Virginia  Fair,  share 
and  share  alike.  In  case  of  the  death  of  my 
said  daughtOT  Theresa  Alice  Fair  without 
husband  or  child  surrlvlng  her,  the  portion 
allotted  to  her  shall  be  paid  one-half  to  my 
daughter  Virginia  Fair  and  tbe  other  half  In 
equal  portions  to  the  said  James  Qraham 
Fair,  Jr.,  and  Charles  Lewis  Fair.  And  In 
case  of  the  death  of  my  said  daughtar  Vir- 
ginia Fair  without  husband  or  child  suttIt- 
Ing  taer,  the  portion  allotted  to  her  shall  be 
paid  one-half  to  my  daughter  Theresa  Alice 
Fair  and  the  other  half  in  equal  portions  to 
my  sons,  James  Graham  Fair,  Jr.,  and 
Charles  Lewis  Fair,  aforesaid.*  The  execu- 
tors therein  named  w^  duly  a[^ointed,  and 
qualified  in  October,  1891. 

"Tbe  court  found  that  appellant  was  of  the 
age  of  25  years,  and  no  more;  that  James  G. 
Fair,  Jr.,  died  on  the  12th  day  of  February. 
lijOS,  under  the  age  of  30  years,  and  had 
never  married;  that  the  estate  was  but  little 
Indebted;  and  that  the  sum  of  9500,000  prayed 
tot  by  the  petitioner  might  be  allowed  to 
him,  if  he  were  entitled  thereto,  without  loss 
to  the  creditors  of  the  estate.  As  conclusions 
ot  law  the  court  found:  That  by  the  terms 
of  said  will  the  petitioner  Is  not  entitled  to 
hare  or  receive  the  sum  of  $500,000  prayed 
for  by  him  until  he  shall  have  attained  the 
age  of  thirty  years;  that  his  petition  is,  there- 
fore, premature,  and  should  be  denied.' 
The  order  denying  said  petition  was  entered 
February  16,  18»3. 

"Appellant's  contrition  is  that,  as  8urTir<a* 
of  his  brother,  he  became  entitled  to  said 
legacy  Immediately  upon  the  death  of  James 
G.  Fair,  Jr.;  and  respondents  contend.  In 
their  brief,  that  It  Is  not  payable  to  Charles 
until,  by  the  terms  of  tbe  will,  It  would  have 
been  payable  to  James,  had  he  lived,  nor  un- 
til Charles  bad  arrived  at  the  age  of  SO 
years.  The  will  does  not  state  the  dates  at 
which  tbe  several  legatees  will  respectively 
arrive  at  the  age  at  which  theb-  several  lega- 
cies would  become  payable.  Nevatheless 
the  times  for  the  payment  of  the  several  lega- 
cies are  as  definite  fixed,  in  case  nooie  of 
them  sbould  die  befbre  reachii^  the  desig- 
nated age,  as  thoi^h  the  year,  month,  and 
day  of  the  paymoit  of  each  had  been  stated 
In  the  will.  Instead  of  the  age  of  the  legatee, 
as  these  dates  must  be  definitely  ascertained 
before  payment  could  be  made  of  the  several 
original  bequests.  These  clauses  of  the  will 
relating  to  the  time  of  payment  of  the  orig- 
inal bequests  may  therefore  bo  read  as 
tboii^b  tbe  dates  of  the  inyments  were  i^teci- 
fled,  Inttff^  o<  tin  ages  of  the  sererat  lega- 


tees;  and  the  qnesttoh  la  whetber  fhiere  Is 
any  provision  in  the  will  manlfestiDg  the  in- 
tottion  of  the  testatrix  ^t.  In  case  of  the 
deatii  of  the  legatee,  the  legacy  shoald  be 
payable  to  the  survivor  at  a  different  or 
earlier  date.  The  will  does  not  expressly 
state  at  what  time  the  death  of  the  original 
legatee  should  occur  to  entitle  the  survivor  to 
the  legacy  which  would  otherwise  have  gone 
to  the  deceased  brother  or  sister,  nor  wheth- 
er the  date  of  payment  should  th^by  be 
changed,  and  therefore  these  questions  must 
be  left  to  construction.  It  Is  obvious,  how- 
ever, that  the  payment  of  any  of  these  <»ig- 
lual  legacies  to  the  legatee  upon  arriving  at 
the  prescribed  age  takes  the  money  so  paid 
out  of  and  beyond  the  operation  of  the  will, 
wblch  Imposes  no  conditions  or  restrictiom 
of  any  character  upon  tt  after  Its  payment  to 
tbe  legatee;  and  therefore  all  facts  and  dr^ 
cnmstances  alfectlng  Its  disposition  must  ex- 
ist or  occur  at  or  beftnv  tbe  death  ot  the  pri- 
mary l^tee. 

"James  having  died  immarried,  the  provi- 
sion rating  to  a  surviving  wife  or  lawful  is- 
sue need  not  be  considered. 

"Recurring,  then,  to  the  question  whetbw 
there  Is  anything  in  tbe  will  authorising  the 
paym^  of  the  legacy  in  question  to  Gharies 
at  an  earlier  date  tiian  that  fixed  for  the  pay- 
ment to  James,  I  think  the  answer  must  be 
In  the  negative.  The  language  of  tbe  clause 
IKrinclpally  in  question  does  not  require  such 
eartler  p^ment  If  tiie  language  were 
on*  the  death  of  James,  or  in  case  of 
tbe  death  of  James,  his  portion  shall  *tben' 
be  paid  to  Charles,  there  would  be  a  rea- 
sonably clear  eEpresslon  of  an  intention  to 
change  the  time  of  payment;  but  the  lan- 
guage. In  case  of  tbe  death  of  James,  his 
portion  shall  be  paid  to  Charles,*  does  not 
enable  us  to  say  that  the  testatrix  Intended 
soch  earlier  payment;  and,  if  we  look  to  the 
other  provisions  of  the  will,  I  think  It  <dearly 
appears  there^m  that  such  was  not  her  in- 
toitlon.  The  will  devised  and  bequeathed 
the  entire  estate  to  Mackay  and  Dey  in  trust, 
to  be  held  and  possessed  by  them,  with  pow- 
er to  sell  and  dispose  of  It  and  reinvest  any 
surplus  proceeds  for  tbe  best  Intereste  of  tbe 
estate.  It  was  inevitable  that  all  of  the  es- 
tate sbould  remain  in  their  hands  for  a  time, 
and  it  was  Important  that  the  times  at  which 
the  triMt  sbould  terminate  as  to  the  different 
portions  or  legacies  should  be  definitely  fixed, 
so  as  to  enable  them  to  best  preserve  and  in- 
crease the  estete,  and  be  pr^tared  to  pay  tbe 
dlffwent  legndes  when  they  became  payable. 
This  was  done,  and,  in  view  of  tbe  intereste 
of  the  estete  as  a  whole,  and  tbe  proper  dis- 
cbarge of  their  duties  by  tbe  trustees,  it  ought 
to  require  at  least  a  reasonably  dear  expres- 
sion of  Intention  to  make  the  time  of  pay- 
ment depend  upon  the  happening  of  contin- 
gencies in  their  nature  uncertain  to  justify 
the  court  in  holdiug  that  such  change  in  the 
time  of  paymrat  was  Intended.  That  the 
I  time  of  payment  of  the  several  legades  is  not 
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changed  by  the  acddent  of  the  death  of  any 
of  them,  but  only  the  pawn  to  'whom  they 
are  to  be  paid,  Is  apparent  from  the  Beveral 
provisions  of  the  will;  proTlslona  that  can- 
not be  complied  with  If  appellant's  conten- 
tion Is  to  prevaU. 

"It  will  be  obswred  that  there  Is  a  similar 
provision  in  favor  of  James  In  case  Charles 
shall  first  die,  and  a  further  provision  that. 
In  case  James  and  Charles  both  die  without 
wife  or  lawful  issue  surviving  them,  the  por- 
tl<ais  allotted  to  James  and  Charles  shall  'be 
paid*  to  their  sisters,  Theresa  and  Virginia. 
In  all  these  cases  the  money  to  'be  paid'  Is 
to  be  paid  by  the  executors,  and  necessarily 
Implies  that  the  money  must  remain  in  th^ 
hands  until  the  time  arrives  when  no  contin- 
gency could  happen  under  the  tmns  of  the 
will  maMng  It  payable  to  another  than  the 
first  survivor.  As  each  of  the  brothers  had 
a  contingent  right  to  the  legacy  of  the  other, 
BO  the  sisters  have  a  contingent  right  to  the 
legacies  of  both  James  and  Ciiarles;  a  rl^t 
that  could  not  avail  them  as  to  the  legacy 
given  to  James  If  appellant's  contention  Is 
correct.  If,  for  example,  the  executors  had 
paid  to  James  the  legacy  in  question  In  his 
lifetime,  Charles  could  well  insist,  when  the 
time  arrived  at  which  James  would  have  at- 
tained the  age  of  35  years,  that  that  sum 
should  have  been  In  their  hands,  as,  upon  the 
contingency  of  the  death  of  James  under  that 
age.  he  was  entitled  to  it;  and  so  the  slsteni 
might  well  insiet,  If  the  executors  had  paid 
the  legacy  In  questl<m  to  Charles,  and  after- 
wards, and  before  James  would  have  attained 
the  age  of  35,  Charles  had  died,  that  they 
were  entitled  not  only  to  the  legacy  of 
Charles  which  remained  In  the  hands  of  the 
executors,  but  also  to  the  legacy  of  James, 
since  the  contingency  had  happened  upon 
which  the  executors  were  directed  by  the 
will  to  pay  it  to  them;  and  to  this  claim,  If 
the  executors  had  voluntarily  paid  the  legacy 
of  James  to  Charles,  they  could  oppose  no 
possible  d^eose;  I  do  not  think  that  th» 
time  of  the  payment  of  the  legacy  in  ques- 
ticn  depends  upon  Chaiies'  arriving  at  the 
age  of  30  years,  bat  that  in  no  event  Is  It 
payable  until  the  date  at  which  James  would 
have  arrived  at  the  age  of  35;  for,  if  Charles 
should  arrive  at  the  age  of  30  before  that 
date,  and  the  bequest  to  James  should  then 
be  paid  to  him,  and  he  should  afterwards  die 
before  the  date  at  which  it  was  payable  to 
James,  the  sisters  would  be  deprived  of  the 
contingent  bequest  to  them  of  the  same  leg- 
acy. Other  possible  contingencies,  not  aris- 
ing upon  the  facts  contained  in  the  record, 
may  yet  arise,  but  none,  I  think,  which  can 
aflFect  the  conclusion  stated.  The  conclusion 
of  the  court  below  that  Charles  would  be  en- 
titled to  the  legacy  in  question  If  he  were  80 
years  of  age,  I  think.  Is  erroneous,  but,  as  the 
Judgment  of  dismissal  Is  right.  It  should  be 
affirmed. 

"We  concur:  TANCLIBF.  U;  BELCHBR, 

a" 


After  foil  consideration  of  the  case  In  bank, 
we  are  satisfied  with  the  foregoing  opinion, 
and  with  the  conclusions  therein  reached; 
and  toe  the  reasons  therein  glvea  the  Judg- 
ment appealed  from  is  affirmed. 


IMCsL  ttl 

TAYLOR  V.  ABBOTT  et  al.    (No.  19,302.) 
(Supreme  Court  of  California.    July  26.  1S94.> 
AFPaoFKiATiox  OF  Watbr  —  SumousoT  ov  1I> 

TICB. 

1.  A  notice  on  surveyed  public  lands  that  a 
person  had  on  a  c^ain  day  "located"  a  apnng 
and  water  right,  and  "claims"  all  the  water  in 
the  spring  and  flowing  from  It,  Is  not  in  con- 
formity with  Civil  Code,  {  1415,  which  provide* 
for  a  notice  at  the  point  of  Intended  ajversion 
stating  the  nmnbw  of  Indbes,  measured  on  a 
four-foot  preMore,  claimed,  the  pDrpose  for 
which  it  is  claimed,  and  the  ^aee  of  intended 
use,  etc. 

2.  On  December  lltb,  idalntiff  posted  a  de- 
fective notice  of  hi»  IntenUon  to  divert  water, 
and  made  an  excavation  In  the  swiuff  three 
feet  deep  and  three  feet  wide  at  the  place  of 
intended  diversion.  He  also  bought  some  j;>ipe 
and  lumber  with  which  to  complete  the  diver- 
sion, but  never  connected  them  with  the  firing. 
On  December  28th,  defendant,  under  the  act  of 
April  20,  1S62;  took  possession  of  the  land 
on  which  fbe  spring  was  located,  built  himsdf 
a  house  thereon,  and  moved  his  family  there, 
and  filed  the  neceesan  affidavit  Bdd,  that  the 
woik  done  by  plaintiff  did  not  coostltate  posses- 
sion, and  that  neither  his  intendtws,  declara- 
tions, nor  prepatatlMis  were  eqnivaleat  to  actual 
possession. 

Department  1.  Appeal  from  superior 
court,  Ventura  cotmty;  B.  T.  WUHams.  Judges 

Action  by  Taylor  aga'nat  Abbott  and  others 
to  enjoin  tnterferenoe  wltii  plaintiff  In  con- 
structing a  dlvoslon  of  watff.  Jlidgm^ 
was  rendered  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Daly  &.  Toland,  for  appellant  H.  L.  Pop- 
lin and  Bladutock  &  Swing*  fw  respond- 
ents. 

EABRISON,  J.  The  plaintiff  posted  s 
notice  December  17,  1892,  near  a  spring  of 
water  upon  cortaln  surv^ed  public  landg  In 
the  county  of  V^tura,  stating  that  he  bad 
that  day  ^'located"  the  spring  and  water 
right,  and  "claims"  all  water  in  the  spring 
and  flowing  from  It  On  the  same  day  he 
made  an  excavation  In  the  spring,  about 
three  feet  square  and  three  feet  in  depth,  for 
the  purpose  of  marking  the  place  of  his  In- 
tended diversion.  A  few  days  aft»wards 
he  boni^tsome  pipe  and  lumber  wiOi  which 
to  complete  the  means  of  dirotlng  the  wato-, 
bat  did  notin  fact  make  any  connection  irith 
the  spring,  or  complete  his  Intended  diversion 
of  the  water.  On  the  28th  of  December  the 
defendant  went  upon  the  land  where  the 
spring  was  located,  took  possession  tbtfeof, 
built  iiimself  a  house  and  moved  his  family 
Into  it,  and  thcreaftor  held  possession  of  the 
land,  and  oa  the  20th  of  February,  1803,  filed 
on  affidavit  In  conformity  with  the  require- 
ment.  Of  th.  pss.es«nx  act^April  2a  1852. 
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After  the  defendAnt  httd  taken  pwewdon  of 
ibSa  land  tbe  plalatifr  attanpted  to  compl«te 
Us  dtTenkm  of  tbe  water  firom  the  Bprtag, 
but  was  prer^ted  from  so  doing  by  tbe  de- 
fendant The  plalntUE  broui^t  this  action 
February  21,  1898,  to  enjoin  the  defendant 
from  Interfering  with  blm  In  completinf  such 
dlr«nlon.  The  cause  was  tried  by  the  court, 
and  Judgment  rendered  In  favw  of  the  de- 
fendant  Flalntifr  has  appealed. 

The  plalntltr,  Xitf  action,  secte  preroit* 
Ive  relief  for  the  future,  rather  than  redress 
for  a  past  wrong;  and  his  right  to  this  rem- 
edy Is  to  be  determined  by  the  reapectlra 
rights  of  the  parties  as  they  were  at  the  com- 
meaccmeut  of  the  action.  At  that  time  the 
defendant  was  In  possMlon  and  occupancy 
of  the  land  which  included  the  spring,  and 
had  filed  hlB  affld&Tlt  under  the  poBsessory 
act  Undo*  the  prorislons  of  section  1  of  this 
act  (St  1852,  p.  168>,  he  was  entitled  to 
**mai&tain  any  action  for  Interfierence  with 
or  Injuries  done  to  his  possession  of  said 
land  against  any  person  ot  i>ersons  so  Inter- 
fering  with  or  injuring  such  land  or  posses* 
slon,"  and  would  necenarlly  have  fhB  same 
ri^t  to  defimd  bis  poBScesloai  and  ri^ts 
in  tbe  land  in  any  aeUon  brought 
against  him.  AftCT  he  had  thus  talcen  pos- 
session of  the  land,  any  threats  or  conduct 
on  his  part  by  which  the  plaintiff  was  pre- 
Tented  from  conqtleting  his  dlyerslim  of  the 
water  would  be  in  sniqport  of  his  own  rights, 
rather  than  a  wrong  against  the  plidntiff, 
unless  tbe  plaintiff  had  acquired  a  rt^t  to 
such  dlTorsIon  superior  to  the  defendant's 
rights  in  tbe  land.  The  court  finds  that  on 
tbe  28th  day  of  December,  1892,  when  fba  de- 
fmdant  settled  npui  the  land,  thoe  was  no 
other  In  tbe  possession  or  occupation.  Oiereof . 
and  that  prior  to  tbe  commencement  of  thlE 
action,  via.  on  the  20th  ot  Pebmaryt  the  de- 
fendant had  filed  bis  aflldavlt  nadw  Hie  pos- 
seasory  act,  and  that  his  acts  in  prerentfng 
tbe  plaintiff  firom  completing  his  attempted 
diversion  of  the  water  were  tor  the  purpose 
of  protecting  his  possessoty  claim.  Tbe  evi- 
dence before  the  court  was  ample  to  snsttin 
this  finding,  so  that  it  Is  mmecessary  to  de- 
termine whfithw  the  spedflcatlons  of  its  in- 
snfflcleney  are  such  as  to  pre<^de  It  from  be- 
ing considered.  It  may  be  conceded  that  if 
the  plaintiff  had  completed  the  diversion  of 
tbe  water  before  the  defendant  had  acquired 
any  rights  in  the  land,  the  plaintiff's  rights 
wonld  have  been  snpeiior  to  that  ot  the  de- 
fendant Wells  V.  Mantes,  99  Gal.  583,  S4 
Fac.  324.  There  Is,  however,  no  allegation 
in  the  complaint  that  the  plaintiff  was  in 
possession  of  the  land  upon  which  the  spring 
was  located,  nor  does  he  dalm  to  have  been 
In  the  actual  occupancy  thereof,  or  to  have 
had  any  possession  other  than  such  as  fol- 
lowed firom  his  notice  and  the  digging  ont 
of  the  firing  on  the  17th  of  Decemb^.  His 


subsequent  purchase  of  pipe,  and  osnsing  It 
to  be  hauled  to  a  point  *^waTd8  said 
swings",  and  several  buodred  feet  distant 
therefrom,  did  not  tend  to  establish  a  pos- 
sflssion  of  tbe  sming*  or  of  tbo  land  on  which 
It  was  located.  The  notice  posted  by  him 
at  the  spring  did  not  conform  to  the  require- 
ments of  section  141S  of  the  Civil  Code,  and 
he  cannot  therefore  claim  any  rights  there- 
nndw  as  an  appropriator  of  the  water.  The 
pfMtlng  of  this  notice  was  admitted  by  the 
uiswer,  so  that  its  exchuion  by  tlie  court 
Nhea  offered  In  evidoice  did  not  constitute 
any  error. 

The  plaintiff  Is  not  entitled  to  the  relief 
sought  herein  by  virtue  of  fbe  provisions  of 
section  2380  of  the  Bevised  Statutes  of  the 
United  States.  That  seodon  does  not  ccm- 
fer  the  right  to  enter  upon  lands  In  the  pos* 
session  of  anoUier  for  the  purpose  of  secur- 
izig  tbe  water  thoeon,  or  of  comidetlng  an 
attempted  division  of  water,  even  thonch 
the  person  seeking  so  to  ent«r  bad  at  some 
l^nvious  time  manifested  his  intention  to 
secure  a  water  rlgh^  therem.  It  merely 
provides  for  iffotecting  such  rif^ts  to  the 
use  of  water  as  may  have  "vested  and  ac- 
crued" by  priority  of  possession,  and  as  are 
recognized  and  acknoMedged  by  Has  local 
customs,  laws,  and  decisions  of  courtsk 
Whether  the  defendant  would  have  had  th\ 
right  to  Interfere  with  the  plaintiff  it,  at, 
the  time  of  his  entry  upon  the  land,  tht 
plaintiff  had  been  actually  engaged  In  lay- 
ing pipes  for  the  dlveralmi  of  tbe  water 
thereon,  dep^tds  upon  other  principles  of 
law,  and  is  not  presented  In  the  present  case. 
Da  Xecochea  v.  Curtis,  80  CoL  400,  20  Pac. 
668,  and  22  Pac.  198,  merely  holds  that  when 
the  diversion  of  the  water  has  been  com- 
pleted before  a  subfiequent  pre-emptor  ac- 
quires any  right  in  the  land.  It  Is  aaperlor  to 
the  pr&«mptor's  right  The  plaintiff  was 
not  In  possession  of  the  land  when  tbe  de- 
ffflidant  entered  thereon,  and  neither  can  his 
intentions  or  declarations,  any  more  than  his 
preparations  to  complete  the  diversion,  be 
regarded  as  equivalent  to  an  actual  posses- 
sion. Digging  at  the  spring  did  not  constl- 
tate  possession,  but  was  merely  an  act  Indic- 
ative of  an  inl^tion  to  claim  the  wat», 
and  was  to  be  con^d^ed  by  the  court,  in  con- 
nection with  other  evidence,  for  the  purpose 
of  determining  whether  the  land  was  vacant 
Tbe  finding  of  the  court  upon  this  subject 
must  be  regarded  as  determlnattve  of  the 
question. 

There  are  other  errors  assigned  In  the  ad- 
mission and  exclusion  of  evidence,  but  they 
are  not  of  such  a  character  as  require  con- 
sldoratlcm.  The  Judgment  and  order  are  af- 
firmed. 

We  concur:  GAROUTTE,  7.;  TAN 
FLEBT,  J. 


Digitized  by 


410 


PACIFIC  B£POBT£B.yoK»  87. 


(Gil. 


lOS  Cal.  S» 

VALENTINB       SL0S8  et  aL   (No.  15.432.) 
(Saimrae  Oonrt  erf  Califonda.  Jnlr  26,  1804.) 
In  bonk. 

Action  hy  Thomas  B.  Valentine  against 
Louis  Sloes  and  otbors.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

For  former  lefiorU  see  87  Pac  326. 

FEB  OUBIAU.    Kebeartng  denied. 

BEATTT,  O.  J.  I  dissent  from  the  order 
denying  a  rehearing  of  this  cause,  and  fi-om 
the  judgment  of  the  department  The  dis- 
trict court  bad  Jurisdiction  to  hear  exceptions 
to  the  MatthewBon  survey,  and  to  confirm  it 
independently  of  the  act  of  congress  of  186a 
It  bad  this  Jurisdiction  by  virtue  of  the  fact 
ttiat  the  decree  confirming  the  grant  was  Its 
own  decree,  and  not.  as  in  tiie  case  of  U.  S.  t. 
Sepulreda,  1  Wall.  104,  the  decree  of  the  land 
commission.  This  case  also  differs  from  the 
H^ulveda  Case  in  the  Important  fact  that  the 
grant  was  not  a  floating  grant  within  exten- 
sive and  indefinite  boundaries,  but  was  a 
grant  of  a  tract  with  specific  boundaries,  and 
therefore  peculiarly  and  appropriately  sub- 
ject to  definite  locution  by  the  court,  accord- 
ing to  the  doctrine  of  U.  S.  v.  Fossatt,  21 
How.  44S,  and  tlie  cases  iherein  cited.  The 
Fossatt  Case  was  cited  in  the  Sepulveda 
Oase;  and,  so  far  from  overmUug  it.  the 
court  took  especial  pains  to  set  forth  the  dls* 
tlnctlon  upon  which  they  held  that  In  the 
!3opulveda  Case  tlie  district  court  could  ac- 
quire Jurisdiction  to  correct  the  survey  only 
under  the  act  of  1860.  I  think  the  Judgment 
of  the  superior  conrt  should  have  been  re- 
versed. 

VAN  PI(EET,  J.,  concurs. 

lOS  Cal.  499 

In  re  MCLAUGHLIN'S  ESTATE.   (No.  15- 
409.) 

(Supreme  Court  of  California.  July  26,  1894.) 

FOBUO  ADIIINI8TBA.TOB  —  GUAEOIAir  OF  IhOOMPB- 

lENT. 

M.  died  in  1892,  leaving,  as  her  only  heir 
at  law,  an  incompetent  person  with  a  guardian 
Code  cav.  Proc.  §  1808,  which  provided  that  a 
guardian  of  a  mlow  was  entitled  to  administra- 
tion, was  amended  in  1883  bo  as  to  Include  the 
guardian  of  an  incompetent  person.  Held,  that 
the  public  administrator  was  not  entitled  to  ad- 
ministratioa  on  the  estate  of  M.,  in  pref^nce  to 
the  guardian,  on  the  ground  that  at  the  death 
of  M.,  and  before  the  act  was  amended,  he  was 
so  entitled,  as  his  right  to  administration  de- 
pended Ml  his  status  at  the  tluie  the  lettws  were 
granted. 

Department  2.  Appeal  from  superior  court, 
cl^  and  county  of  Ban  Francisco;  J.  V. 
Coffey,  Judge. 

Kate  Kenney,  as  guardian  of  James  H. 
McLaughlin,  an  Incompetent  person,  appUed 
for  letters  of  administration  ou  the  estate 
of  Catherine  McLaughlin,  deceased.  A  C. 
Freese,  public  administrator  of  the  city  and 
county  of  San,Frand8co,at  the  same  time  ap- 


pUed for  such  letters.  An  order  was  made 
granting  the  .letters  to  Kate  Komey,  and 
draiying  the  pietitUn  <tf  A  C  Freeae,  and  be 
appeals.  Affirmed. 

J.  D.  Sullivan  and  Herbert  Choynski,  for 
appellant  Bevarly  L.  Hods^ead  and  S. 
Bloom,  tor  respondent 

PER  CURIAM.  Catherine  McLaughUn 
died  Intestate,  in  the  city  and  county  of  San 
Francisco.  <hi  October  20.  1892,  leaving  es- 
tate therein,  and  leaving  as  her  sole  heir 
at  law  a  son,  37  years  old,  named  James 
H.  McLaus^iUn,  who  had  been  duly  adjudged 
to  be  an  incompetent  person.  On  March  17, 
1883,  the  respondent.  Kate  Kenney,  the  duly 
appointed,  qualified,  and  acting  guardian  of 
said  James  H.  McLaughlin,  filed  In  the  su- 
perior court  of  said  cl^  and  county  her 
petition  asking  that  letters  of  administration 
on  the  estate  <tf  Catherine  McLaughlin  be 
issued  to  her.  On  March  20,  1893,  A.  C. 
Freese,  the  public  administrator  of  the  <dty 
and  county  of  San  Francisco,  filed  his  peti- 
ti(m  In  the  same  court  asking  that  letters 
of  administration  on  tiie  said  estate  be  Issued 
to  him.  The  two  petitions  were  heard  at 
the  same  time,  and  on  April  4,  1893,  the  court 
made  and  entered  an  order  denying  the  pe- 
tition of  said  A.  G.  Freese,  and  granting 
that  of  said  Kate  Kom^.  From  that  or- 
der, said  Freese  appeals. 

The  only  question  to  be  determined  is, 
was  the  guardian  of  the  incompetent  son  or 
the  public  administrator  entitled  to  letters 
of  administration  on  the  estate?  Section  1308 
of  the  Code  of  Civil  Procedure  was  amended 
on  February  27, 1893,  by  Inserting  the  wwds 
"or  an  Incompetent  person,"  and.  as  amend- 
ed. It  reads  as  follows:  "If  any  person  en- 
titled to  administration  Is  a  minor  or  on  In- 
competent  person,  letters  must  be  granted  to 
his  or  her  guardian,  or  any  other  person 
entitled  to  lett^  of  administration,  in  the 
discretion  of  the  court"  It  Is  clear  that 
respondent  was  entitled  to  have  the  letters 
granted  to  her.  If  this  section,  as  amended, 
was  applicable  to  the  case.  It  is  claimed, 
however,  for  appellant  that  the  amentiment 
was  not  retroactive,  and  was  not  applicable, 
because  **tbe  rights  of  the  ai^llant  had  ac- 
crued, and  were  vested,  at  the  date  of  the 
death  of  said  deceased,  and  no  subsequent 
act  of  the  legislature  could  serve  to  divest 
the  appellant  of  his  right  to  letters  of  ad- 
mlnistratlon,  and  to  invest  the  respondent 
with  that  right"  This  claim  is  not  In  onr 
{pinion,  BuppcH'ted  by  the  authorities  or  rea- 
son. A  public  administrator  does  not  by 
virtue  of  his  office,  or  by  filing  a  petition 
for  letters  of  admlulstratiDn  upon  the  estate 
of  a  decedent  acquire  any  Interest  In  the 
estate,  or  In  the  commissions  to  be  earned 
by  administering  upon  It.  His  Rtatus  at  the 
time  of  the  grant  of  adminiatr.atIon  deter- 
mines his  competency.  In  re  Plngree's  Es- 
tate, 100  CaL  78.  34  Pac.  52}.    The  ^appel- 
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lant  had  no  vested  right  to  letters,  and  the 
court  properly  exercised  Its  discretion  In 
granUng  the  letters  to  the  rea^ndoit  The 
order  is  afflrmed. 


MCftl.  tt8 

WnJilAMS  T.  NAFTZQBB  et  aL   (No.  19,- 

338.) 

<Sapreme  Ooort  of  California.  July  26,  1894.) 

FoascxoscBB  or  HoBxaAeE  —  AascMmoR  bt 
Gkaxtbb— Dbvioibxct  JaneitBHt— Rbtibit  os 

Appbai.. 

1.  A  grantee  of  mortgaged  premises,  who 
has  assumed  the  mortgage,  is  liable,  in  an  ac- 
tion of  foreclosure,  tor  a  defideney  Judgment 

2.  Findii^  of  fact  tha  trial  court  upon 
eODflietins  evidence  will  not  be  reviewed  on  ap- 
peal. 

Department  1.  Appeal  from  superior 
court,  San  Bernardino  ooon^;  J<dm  It.  Camp- 
bell, Judge. 

Action  by  one  Williams  against  Naftzger 
and  otbera  to  foreclose  a  mortgage.  'Hiere 
was  a  Judgment  for  plaintiff,  from  which, 
and  from  an  order  denying  a  new  trial,  de- 
fendants f^peaL  Affirmed. 

Collier  &  Syans,  for  am>eBantB.  Cnrtls, 
Otis  ft  CdtUs,  tot  respondent 

HABRISON,  J.  The  defendants  King  and 
La  Baron  executed  a  mortgage  to  the  plain- 
tier  In  1S87,  upon  certain  lands  In  the  county 
of  San  Bernardino,  to  secure  the  payment  of 
their  note  for  ?2,000.  In  October,  1888,  these 
defendants  conveyed  the  mortgaged  prem- 
ises to  their  codefcndants,  Naftzger,  Mer- 
rill, and  Kanavel.  subject  to  the  lien  of  said 
mortgage;  and  the  said  grantees,  as  a  part 
of  the  consideration  for  said  conveyance, 
promised  to  pay  said  ivomiasory  note,  and 
to  secure  the  disdmrge  and  release  of  the 
mortgage.  In  July,  1891,  each  of  these 
grantees  signed  and  acknowledged  a  deed 
of  conveyance,  purjwrtlng  to  reoonvey  the 
premises  to  King  and  La  Baron,  subject  to 
the  said  note  and  mortgage,  and  containing 
a  clause  by  which  King  and  La  Baron  as- 
sumed to  pay  and  release  the  same.  These 
Instruments  were  placed  In  the  hands  of  the 
def^dant  Naftzger,  and  he  aften\'ai-ds  de- 
livered them  to  the  defendant  La  Baron, 
who  caused  them  to  be  recorded  In  the  office 
of  the  county  recorder.  Naftzger  also  paid  to 
La  Baron  $uOO  to  induce  him  to  accept  the 
deeds.  The  deeds  were  delivered  by  Naftz- 
ger to  La  Baron  without  the  knowledge  of 
King,  nor  did  King  ever  accept  the  deeds, 
or  In  any  way  ratify  their  delivery  to  or 
acceptance  by  La  Baron;  nor  did  he  agree 
to  a  reconveyance  of  the  mortgaged  prop- 
erty, car  to  release  his  grantees  from  the 
liability  they  had  assumed  by  virtue  of 
the  terms  of  the  conveyance  to  them.  As 
soon  as  he  learned  that  the  deeds  had  been 
delivered  to  La  Baron,  he  repudiated  the 
trans;iotion,  and  notified  his  grimtecs  there- 
of. The  plnintlff  brings  this  action  to  fore- 
dose  bis  mortgage,  and  to  recover  JudgniHit 


against  each  of  the  above  defendants  to/r 
any  deficiency  there  may  be  after  a  sale  <rf 
the  mortgaged  lands.  King  and  La  Baron 
made  deftiult,  and  at  the  trial  upon  the 
issues  made  by  the  answers  of  the  other  de- 
fendants the  court  found  the  above  facts, 
and  rendered  Judgment  In  tevor  of  the  plain- 
tiff. The  defendants  Naftzger,  Merrill,  and 
Kanavel  have  appealed. 

An  agreement  on  the  port  of  a  grantee  to 
pay  and  discharge  a  mortgage  debt  upon 
the  granted  premises,  for  which  his  grants 
is  liable,  renders  the  grantee  liable  therefor 
to  the  mortgagee;  and  In  an  action  for  the 
forecloanre  of  the  mortgage,  if  the  mwt- 
gaged  premises  are  Insufficient  to  satisfy  the 
mortgage  debt,  Judgment  may  be  rraidered 
against  him,  as  well  as  against  the  mortga- 
gee, for  the  amount  of  such  defldency.  This 
liability  results  from  the  familiar  doctrine 
in  equity  that  a  creditor  Is  entitled  to  the 
benefit  of  all  Be<mrltles  or  collateral  obliga- 
tions that  his  principal  debtor  may  have 
given  to  the  surety  for  the  payment  of  the 
debt  By  ttie  conveyance  of  the  mortgaged 
premises,  and  the  assumption  of  the  mwt- 
gage  debt  by  the  grantee,  the  latter,  as  be- 
tween him  and  his  grantor,  becomes  prima- 
rily liable  to  the  mortgagee,  and  bis  vendor 
becomes  his  surety.  Halsey  v.  Reed,  9  Paige, 
452;  Crowen  v.  Currier,  27  N.  J.  Eq.  154; 
Crawford  v.  Edwards,  33  Mich.  354;  Keller 
V,  Ashford,  133  U.  S.  622,  10  Sup.  Ot  494; 
Blddel  V.  Brlzzolara,  64  CaL  354,  80  Fac 
609;  Jones,  Mortg.  8|  741,  752. 

The  appellants  do  not  controvert  this  prop- 
osition, but  urge  In  support  of  their  ap- 
peal that  the  evid^ce  was  Insufficient  to 
Justify  the  conrt  In  finding  Mi&t  King  did 
not  accept  the  deed.  Upon  this  proposi- 
tion, however,  there  was  a  sharp  conflict  In 
the  evidence,  and  the  finding  of  the  court 
is  not  here  open  to  review.  See,  also, 
Cordts  V.  Hargrave,  29  N.  J.  Eq.  446;  Stuart 
V.  Hervey,  36  Neb.  1,  83  N.  W.  1032.  If  the 
deed  was  never  delivered  to  or  accepted  by 
King,  the  appellants  were  not  released  from 
their  obligation  to  him  to  discharge  the 
mortgage  debt,  and  the  plaintiff  Is  entitled 
to  avail  himself  of  this  obligation  lor  the 
purpose  of  obtaining  a  satisfaction  of  the 
debt  created  by  King.  a%e  Judgment  and 
order  are  afflrmed. 

We  concur:  GAROUTTE,  J„  McFAR- 
LAND.  J. 


i  Cal.  Uiirep.  730 
KELLER  V.  FINK.   (No.  1S,35C.) 
(Suiweme  Court  of  California.   Jul?  26,  1894.) 
Wates  Rights. 
Where  plaintiff  had  the  right  to  the  wa- 
ter of  a  ditch  and  to  a  dam  on  defendant's  land, 
which  the  latter  us(h1  for  the  purpose  of  pas- 
turing 8tock,  defendant  was  not  liable  for  io- 
jur)€^»i  to  the  dam  by  the  cattle  tramping  and 
treading  the  same,  where  plaintiff  had  the  ri^ht 
to  enter  and  protect  the  dam  against  such  m- 
juries. 
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GommlMlonen*  deelsloit.  Department  1. 
Appeal  from  superior  court,  San  Luis  Obinpo 
countr;  V,  A,  Gregg,  Judf». 

Action  Frederick  KeUw  against  Charles 
Fink  for  damages  to  a  dam.  JTadgmcnt  for 
defendant,  and  plaintiff  aE^>eals.  Affirmed. 

Orares  &  Graves,  for  appellant  W.  E. 
Spencer,  for  respondent 

HATNES,  a  Plaintiff  Is  tbe  lessee  of  the 
Branch  Flouring  Mill,  operated  by  the  waters 
of  Arroyo  Grande  creek.  The  dam  and  a  jrar- 
tlon  of  the  dltcb  which  conveys  the  water 
from  the  dam  to  the  mill  are  upon  defend- 
ant's land.  It  la  clfUmed  that  defendant's 
horses,  cattle,  and  hogs  so  Injure  the  dam 
and  dltcb  that  plaintiff  is  deprived  of  water 
to  run  his  mill  for  a  considerable  portion  of 
the  time,  and  iways  Jui^ment  for  the  sum  of 
1^,000.  The  answer  denies  all  the  allegations 
of  the  complaint  and,  for  a  second  defense, 
alleges  that  he  uses  his  land  for  stock  par* 
poses  In  the  usual  manner,  and  that  he  has 
never,  in  any  manner.  Intentionally  Injured, 
or  ptf  mltted  to  be  Injured,  said  dam  or  dltcb. 
Tbe  cause  was  tried  before  a  jury,  and  a 
general  T^^ct  was  returned  t(X  defendant 
upon  which  judgmoit  was  entered,  and  this 
appeal  Is  from  the  Judgment  and  an  ord» 
denying  plaintiff's  motion  for  a  new  trial. 

Bespondent  makes  tbe  point  that  tbe  ap- 
peal from  tbe  order  cannot  be  considered,  be- 
cause  not  taken  in  time.  This  objection 
must  be  sustained.  A  bill  of  exceptions  was 
taken  by  plaintiff,  and  used  on  the  hearing 
of  the  motion  for  a  new  trial.  Tbe  only  er- 
rors of  law  noticed  In  appellant's  brl^  are 
that  tbe  court  erred  In  refusing  to  give  the 
third  and  the  fourth  InstructioDs  requested 
by  plaintiff.  There  was  no  controversy  as 
to  the  light  of  the  plaintiff  to  maintain  and 
use  the  dam  and  ditch.  The  question  was  as 
to  the  defendant's  llabiUt?  for  casual  injury 
thereto  upon  his  lands,  oocaaloned  by  his 
stock,  which  was  k^t  upon  his  land  In  the 
manner  in  which  such  stock  is  usually  kept 
and  which  rightfully  bad  acce&s  to  tbe  watur. 
The  third  Instmctlon,  If  It  had  been  given, 
would  have  required  the  Jury  to  find  against 
the  defendant  If  they  found  that  he  permitted 
bis  stock  to  injure  the  dam  and  ditch  "by 
tramping  and  treading  and  cutting  tbe  same,'* 
whereby  tbe  water  was  prevented  from  flow- 
ing to  plaintiff's  mill.  It  was  not  contended 
that  defendant  had  not  the  right  to  the  water 
for  his  stock,  nor,  on  tbe  other  hand,  was 
there  any  denial  of  plaintiff's  right  to  enter 
to  make  repairs,  nor  does  It  appear  that  plain- 
tiff could  not,  without  interfering  with  de- 
fendant's rights,  have  protected  bis  dam  and 
ditch,  or  that  the  dam  might  not  have  been 
so  constructed  and  of  such  material  that  the 
stock  could  not  injure  It  Instead  of  the  tem- 
porary structure  composed  of  brush  and  sand 
which  ex(ste<l.  The  fourth  instruction  re- 
quested was  to  the  effect  that  under  the  con- 
dition of  things  stated  In  tbe  third  request 


tbe  plaintiff  was  «itltled  to  damages.  These 
Instructions  were  iKoparly  refused,  and  the 
Instrocttoos  ^veo  fidrly  stated  ttie  law  ap- 
pUcablft  to  the  facts  developed  ^  tbe  evi- 
dence. 

Tbe  plaintiff  was  not  prejudiced  by  not  be- 
ing pomUtted  to  answar  Qie  qnestlim,  *'You 
say  tbe  profits  have  been  $S  per  day?"  Inas- 
much as  be  did  not  make  a  case  entitUng  him 
to  any  damages.  An  objection  was  properly 
sustained  to  tbe  foik>wlng  qnestira:  *'State 
whether  or  not  It  was  worth  while  to  re- 
pair tbe  ditch  so  long  as  liie  d^ndant's 
stock  are  permitted  to  roam  and  go  fwer  the 
same  7"  Unless  It  was  shown  that  It  was  tbe 
defendant's  duty  to  protect  the  dam  and 
dltcb,  or  In  some  manner  prev^t  bis  stock 
from  Injuring  them,  tbe  question  was  imma- 
terial, and  we  see  notldng  in  tbe  evidence 
Imposing  such  duty  upon  the  defendant 
Plaintiff's  objection  to  ttie  question  put  to 
de^dant  *^aTe  you  used  tills  land  of 
yours,  which  includes  tbe  creek,  any  different 
from  the  way  you  have  used  your  other 
land?"  was  properly  overruled.  No  one  has 
tbe  right  to  purposely  <v  so  negligently  use 
his  i^perty  as  to  imply  a  willingness  to  In- 
jure the  proper^  of  anoth^,  or  which  cre- 
ates an  injury  which  would  not  result  from 
Its  ordinary  and  lawful  use.  but  each  is 
bound  to  protect  liis  property  from  such  in- 
jury as  may  arise  from  the  ordinary  aod 
lawful  use  another  of  bis  own  propoty. 
We  see  no  groimd  upon  which  the  Judgment 
should  be  reversed,  and  advise  that  it  be  af- 
firmed. 

We  concnr:   SBARLS.  0.;  V^GLIEP,  C. 

PBB  OUBIAM.  For  the  reasons  given  In 
the  ftvegolng  opinion,  tlie  bkmoI  from  tbe 
order  doiylng  a  new  trial  is  dismissed,  and 
the  Judgmmt  affirmed. 


103  CbI.  41S 

SHERBR  v.  PABK  NURSERY  CO,  (No. 
19,355.) 

(Supreme  Court  of  California.  July  26,  ISW.) 

Saui— Warbantt  or  FaniT  Tkbbs  — Mbasobb  ov 

Damages— Statute  CoSBXBtjED. 

1.  Under  Civ.  Code.  {  3313.  the  damages  for 
breach  of  warranty  of  the  quality  of  fruit  trees 
is  the  difference  in  the  value  between  the  l:iD<l 
oz  trees  warranted  and  the  trees  actually  deliv- 
ered, at  iiie  time  those  delivered  first  bore  b-uit. 

2.  Tlie  damages  for  breach  of  warranty  of 
the  quality  of  fruit  trees  may  be  shown  by  tbe 
dUEerence  between  the  value  of  the  land  occu- 
pied by  the  trees  at  the  time  the  breach  is  dis- 
covered, and  the  value  sucli  land  would  hare 
had  if  the  trees  had  been  of  the  kind  warranted. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  Los  Angeles 
(»unly;  J.  W.  McKinley,  Judge. 

Action  by  J.  0.  Sharer  against  the  Park 
Nursery  Company  to  recover  damages  for 
breach  of  warranty  of  certain  fruit  trees. 
There  was  a  Judgment  for  plalntlil^  from 
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wUcfa,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Affirmed. 

W.  E.  Artlinr  and  A.  D.  lEociua,  for  ai^>el* 
lant  Spencer  Q.  Millard,  ft>r  nepmAant. 

VANCLIEF,  O.  The  defendant  being  a 
corporation  engaged  la  the  business  of  rais- 
ing and  selling  nursery  fruit  trees,  tbe  plain- 
till,  on  March  7,  iS&l,  ordered  from  it  500 
nursery  peach  tre^  of  speclfled  varieties,— 
namely,  200  Sosquehanna,  200  Muir,  and  100 
Salway;  and  tiioenpon  defendant  sold  and 
delivered  to  plaintiff  500  young  trees,  at  the 
price  of  20  cents  apiece,  representing  them 
to  be  of  the  varieties  and  In  the  proportions 
ordered,  and  so  labeled  them.  The  plaintiff 
did  not  know  and  had  no  means  of  ascertain- 
ing whether  or  not  the  trees  were  such  as  or- 
da%d  until  after  he  had  planted  them  and 
had  cultivated  them  about  two  years,  when 
they  first  bore  fruit,  and  therefore  relied 
solely  npon  the  representations  of  the  defend- 
ant as  to  the  vaxletlea  of  the  trees.  Wh^ 
the  trees  first  bore  fruity  it  appeared  that  268 
of  them  were  of  a  different  and  Inferior  vari- 
ety from  eltbor  of  thoee  ordered,  and  were 
of  a  kind  that  plaintiff  did  not  desire,  and 
which,  when  planted,  occupied  about  2% 
acres  of  plaintiff's  land.  The  object  of  this 
action  was  to  recover  damages  alleged  to 
have  been  suffered  by  plaintiff  in  consequence 
of  a  breach  of  the  warranty  that  the  trees 
were  of  the  kinds  ofdered.  The  judgment 
was  In  &vor  of  plaintiff  for  $3C0,  from  which, 
and  from  an  wder  denying  his  motion  for  a 
new  trial,  the  defendant  appeals. 

^Qie  principal  point  contended  for  by  ap- 
pellant is  that  the  court  did  not  measure 
the  damages  by  the  proper  role,  which  they 
■ay  i0  tbat  expressed  by  section  3313  of  tine 
Civil  Code,  as  follows:  "The  detriment 
caused  by  the  breu^h  of  the  warranty  of  the 
qnaUty  of  itersonal  propraty  is  deemed  to  be 
the  excess.  If  any,  of  tha  value  whlc^  the 
pcoper^  would  have  bad  at  the  time  to 
whldi  tbe  warranty  referred,  if  it  had  been 
complied  with,  over  its  actual  value  at  that 
time."  To  what  time,  in  the  sense  of  this 
sectton,  does  a  warrant  of  the  quality  of 
personal  property  refer?  Does  It  refor  to 
tbe  time  of  completion  of  the  sale  by  delivery 
of  tbe  property,  or  to  the  time  of  the  breach 
of  tbe  warranty,  or  to  the  time  when  the 
breach  Is  discovered,  or  with  ordinary  care 
and  attentiim  might  be  discovered,  by  the 
porcbaao:?  When  the  quality  of  the  prop^- 
ty  la  apparent,  or  with  ordinary  care  may  be 
ascertained  at  the  time  of  deliv^y,  all  three 
of  tboee  cimdltions  co^st  at  that  time,  as 
they  did  in  the  case  of  Hughes  v.  Bray.  GO 
GaL  2M,  in  which  It  was  held  that  a  warran- 
ty of  barley  referred  to  the  time  of  dellveiy^ 
and  tbat  the  measure  of  damages  was  the 
dUCa«nce  between  the  mariiet  value  of  the 
Onferior)  barley  d^vered  and  an  equal 
quantity  of  the  quality  warranted  at  the  time 
of  delivery;  and  tiiis,  the  court  said,  was  In 
lOTfffrf""?^  with  section  8313  of  the  GivU 


Code.  And  doobtiess  this  was  correct  on  the 
facts  of  that  case,  since  the  delivery,  the 
breach  of  warranty,  and  presumable  notice 
of  such  breach  concurred  in  point  of  time; 
and  it  would  have  been  equally  correct  to 
have  said  in  that  case  that  the  measure  of 
damages  was  the  difference  In  values,  etc., 
at  the  time  of  the  breach  of  tbe  warranty,  or 
at  tbe  time  the  breach  was  discovered.  But 
the  court  did  not  say,  and  surely  did  not  in- 
tend to  be  understood  as  meaning,  that  all 
warranties  of  the  class  specified  In  section 
3313  of  ClvU  Code  refer  to  the  time  of  deUv- 
ecy  of  the  property;  since  such  a  con3ti*uction 
Would  not  only  be  contrary  to  the  common 
law  as  admioiatered  in  the  United  States  and 
England,  but  would  effect  rank  injustice  In 
a  large  class  of  cases,  of  which  the  case  at 
bar  Is  an  example.  Suth.  Dam.  §§  0T3-<>76; 
Sedg.  Dam.  Sfi  181.  768,  and  cases  cited.  Un* 
der  such  construction,  the  measure  of  plain- 
tiff's damages  In  this  action  would  be  mwely 
the  difference  between  the  value  of  the  trees 
delivered  and  the  same  number  of  trees  of 
the  kinds  ordered  at  the  time  of  delivery,  and 
before  they  were  replanted  by  plaintiff;  and 
so  it  would  be  in  all  cases  of  warranty  of 
seeds.  As  to  whether  a  warranty  of  this 
class  refers  to  the  time  of  the  breach  thereof, 
it  Is  enough  to  say  that  if  cases  ever  occur  In 
which  the  purchaser  suffers  damage  after 
tlie  iHreach  and  before  the  time  when  he  dis- 
oovers,  or  with  ordinary  care  and  attention 
might  discover,  the  defect  In  the  property 
warranted,  the  warranty  does  not  in  such 
cases  refer  to  the  time  of  the  breach,  but  to 
tile  time  when  tbe  defect  was  or  might  have 
been  discovered.  The  time  of  the  breach  de- 
pends upon  the  nature  and  meaning  of  the 
warranty.  What  was  warranted  7  In  this 
case  I  am  inclined  to  tbe  c^Inlon  that  the  de- 
fendant warranted  that  tbe  trees  would  bear 
the  kinds  of  fruit  known  by  tbe  names  Sus- 
quehanna, Hnlr,  and  Salwiv  peaches.  If  so, 
the  breach  occurred  when  they  first  bore  a 
different  kind  of  fruit;  so  that  here,  again, 
the  breach  and  the  discovery  thereof  were 
concurrent  events.  But,  if  such  Is  not  the 
meaning  of  this  warranty,  the  breach  must 
have  occurred  at  tbe  time  the  trees  were  de- 
livered. Bat  since  it  seems  probaUe  that 
cases  of  the  class  specified  in  section  3313, 
Clv.  Code,  may  occur  In  whlc^  the  breach 
and  the  discovery  thereof  are  widely  separate 
in  point  of  time,  the  only  reascmable  con- 
struction of  that  section  which  may  have  a 
uniformly  just  effect  Is  that  the  time  to 
which  the  warranty  refers  is  tbe  time  when 
the  breach  thereof  is,  or  with  due  diligence 
might  be,  discovered  by  the  purchaser. 

The  action  of  the  trial  court  in  admitting 
evidence  against  the  objections  of  defendant 
was  con^stent  with  this  constmction.  The 
sole  effect  of  such  evldmce  wus  to  prove  tbe 
difference  between  the  value  of  trees  of  the 
kinds  ordered  by  plaintiff  and  the  trees  ac- 
tually delivered  by  defendant,  at  the  time 
when  those  delivered  first  bore  fruit;  that  be* 
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Ids  <ln  earnest  Oate  at  wbU^  plaintiff  dls- 
coTered,  or  could  have  discovered,  the  breach 
of  the  warranty.  It  was,  however,  to  the 
mode  of  proving  this  difference  of  values 
that  defendant  more  specially  objected, 
which  was  (1)  to  prove  the  value  of  the  land 
occupied  by  Uie  trees  at  the  time  the  breach 
of  warranty  was  discovered;  and  (2)  the 
value  the  land  would  have  had,  at  the  same 
tlm^  If  trees  of  the  kinds  and  proportions  or- 
dered by  plalntiCf  had  be^  planted  and  cul- 
tivated, Instead  of  the  26S  trees  of  a  kind  not 
(M-dered  by  plaintiff. 

It  is  strenuously  contended  that  the  allow- 
ance of  any  evidence  of  the  value  of  the  land 
was  material  error,  for  which  the  judgment 
should  be  reversed.  But  since  growing  fruit 
trees  are  a  part  of  the  land,  and  probably  of 
no  value  when  severed  from  it  (Montgomery 
T.  Locke,  72  Cal.  75,  13  Pac.  401),  it  was 
proper  to  prove  how  much  the  different  kinds 
ol  trees  added  to  the  value  of  the  land;  and 
the  difference  between  the  value  thus  added 
by  the  trees  delivered  and  the  value  that 
would  have  been  added  If  the  trees  ordered 
had  been  planted  Instead  of  those  seems  to 
be  the  measiire  of  plaintiff's  damage,  acoHrd- 
!ng  to  section  3313  of  the  Civil  Code.  "It  is 
settled  in  New  York,"  says  tiir.  Sutherland 
(section  1019),  "that  where  fruit  trees  are  de- 
stroyed or  injured,  and  their  owner  asserts 
his  right  to  go  beyond  their  value  after  sev- 
erance from  the  land,  so  as  to  obtain  compen- 
sation for  the  damage  done  the  latter,  his  re- 
covery Is  measured  by  the  difference  between 
the  value  of  the  land  before  and  after  the  In- 
jury;" dtlng  Dwlght  V.  Railroad  Cft,  132  N. 
Y.  199,  30  N.  E.  398.  On  the  assumption  that 
the  mode  of  proof  was  not  materlaUy  errone- 
ous, the  findings  of  fact  are  justified  by  the 
evidence.  I  think  the  judgment  and  order 
should  be  afOrmed. 

Wo  eoucnr:   SEABLS,  a;  BBIX3HBB»  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  c^lnlon,  the  Judgment  aad  or- 
d&  appealed  from  are  affirmed. 


(101  Ca3.  447) 

PEOPLB  ez  rel.  SCHWARTZ  TEMPLB 

et  al.   (No.  19,34G.) 
(Supreme  Court  of  California.  July  27,  1894.) 

VjLCATlIla  JUDOHENT— TlHB  FOB  MaKINO  MoTIOH. 

1.  A  Judgment  vtrid  on  its  face  may  be  set 
aside  on  motion.  An  icfipection  of  the  judg^ 
meat  roll  only  is  permitted. 

2.  A  judgment  void  for  want  of  juriadlction 
of  the  person  of  defendant,  where  the  Invalidity 
does  not  appear  from  the  judgment  roll,  may 
be  set  aside  on  motion  within  a  year,  under  Code 
Civ.  Proe.  S  473,  providing  that  when  the  sum- 
inonH  is  not  personally  served  the  court  may  al- 
low a  defendant  to  answer  to  the  merits  within 
one  year  after  jud^ent. 

3.  TrVhere  a  party  fails  to  move  within  snch 
time  to  set  aride  the  judgment,  hfs  remedy  is  by 
action  making  all  persons  mtereatad  parties 
thereto^ 

4.  Where  a  judgment  is  rendered  on  publica- 
tion of  the  sammons  the  affidavit  and  order  of 
publication  are  no  part  of  the  Judgment  roH^  and 


the  judgment  Is  not  void  on  Its  face,  even  whero 
no  affidavit  or  order  is  found  among  the  papers, 
and  there  is  no  entry  la  the  records  that  either 
was  ever  made. 

6.  In  ao  actioa  to  vacate  a  land  patent  it 
appeared  that  the  state  in  1876  obtained  by  de- 
fault a  Judgment  annolUns  the  ioterast  of  the 
relatw  In  land  for  which  ne  held  a  certificate 
of  purchase;  that  the  summons  was  served  by 
publication;  that  a  patent  for  the  land  was  in 
1888  issued  to  defendant;  that  in  lfi89  relator, 
on  notice  to  the  district  attorney,  defmdsnt  hav- 
ing no  notice,  obtained  an  orda  vacating  the 
judgment  on  ute  grouod  that  the  court  never  ac- 
quired jurisdiction  of  bis  person  as  no  affidavit 
or  order  of  publication  appeared  in  the  caa& 
Held,  that  the  order  vacating  It  was  void. 

Commissioners'  decision.  Department  Z 
Appeal  from  superior  court,  San  Diego  coun- 
ty; George  Puterbaugh,  Judge. 

Action  by  the  people  on  the  relation  of 
Henty  Schwartz  against  Frank  Temple  and 
others.  Judgment  was  rendered  for  defaid- 
anta,  and  plaiuUff  appeals.  Affirmed. 

Honaoker,  Brltt  ft  Goodifdi  and  H.  8. 
Foote.  for  appellant  EL  W.  Hendrltft  and 
Chapman  &  Hendrick,  t<a  respondent  Tem- 
ple. Harris  ft  Oregg  and  J.  P.  Hlgbt.  for 
other  respondents.  Parrlsh,  ifosBholder  ft 
Lewis,  for  Intervenera 

BELCHER.  O.  lUs  action  was  instituted 
for  the  purpose  of  having  two  state  patents, 
one  for  the  east  half  and  the  other  for  the 
west  half  of  a  certain  elxteenth  section  of 
land  In  San  Diego  county,  vacated  and  set 
aside,  so  far  aa  they  affect  the  south  half 
of  the  section,  upon  the  ground  that  they 
were  issued  without  authority  of  law  and 
were  void.  The  court  below  found  the  facta 
very  fully,  and  gave  Judgment  for  the  de- 
fendants, from  which  the  plaintlffb  appeal 
en  the  Judgment  roll,  without  any  atat^ 
ment  or  bill  of  exceptions. 

The  tects  found,  so  far  as  they  need  be  ihk 
ticed,  are  in  substance  as  follows:  Prior  to 
July  28,  186S,  the  said  section  was  surveyed 
by  authority  of  the  United  States,  and  oa 
that  day  the  township  plat,  including  tiie 
same,  was  on  file  In  the  proper  United  States 
land  office.  The  whole  section  was  then  rar 
cant  and  unoccupied,  and  It  remained  so  un- 
til some  time  in  the  year  1883.  On  May  10^ 
1869,  Henry  Schwartz,  the  relator,  who  was 
then  qualified  to  purchase  school  lands  from 
the  state,  made  application  to  purchase  the 
south  half  of  the  section,  and  his  application 
was  approved  by  the  surveyor  general  on 
July  14,  1869.  Within  50  days  thereafter  he 
paid  to  the  treasurer  of  San  Bernardino  coim- 
ty  20  per  cent  of  the  purchase  money,  and 
the  first  year's  interest  on  the  balance,  and 
also  the  sum  of  $3  for  the  Issuance  of  the  cer- 
tificate of  purchase,  and  on  September  11th 
following  a  certificate  of  purchase  In  the 
usual  form  was  Issued  to  him,  which  he  nev- 
er  assigned  or  trausferred.  In  the  appllca^ 
tion  made  by  Schwartz  and  in  the  order  ap- 
proving the  same  the  sidd  section  was  de- 
scribed as  being  in  San  Bernardino  county, 
and  It  was  then  and  thereafter  by  the  laud 
department  of  O'^l^^^^iS'ijg^  «»• 
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tborltieB  gonerallr  believed  to  be  and  treated 

as  belDg  in  fbat  county,  until  a  Bmrey  of  the 
connty  line  was  made  In  18S0  or  1881,  vhen 
It  was  found  to  be  In  San  Diego  county. 
Sebwartz  paid  the  Interest  on  tbe  balance  of 
the  pundiase  mon«y  up  to  January  1,  1874, 
but  tueree  afterwards  paid  any  Interest,  or 
any  part  of  the  principal.   On  July  8,  1876, 
an  action  In  the  name  of  the  people  of  tbe 
state  of  California  was  commenced  against 
him  In  tbe  district  court  of  the  eighteenth 
judicial  district  In  and  for  the  county  of  San 
Bmiardlno  to  foreclose  his  Interest  In  the 
said  land,  and  to  anmd  the  said  certificate  of 
purchase.   The  acthm  resulted  In  a  jnd^ent 
by  d^nlt,  entered  on  December  12,  1876, 
whldi  recited  "that  tbe  defendant  has  been 
regularly  served  with  snninums  In  said  ac- 
tion according  to  law,"  and  granted  the  re- 
lief  j^ayed  for.   Tbe  Judgment  roll  made  up 
In  the  case  consisted  of  tbe  complaint,  with  a 
mem<wandnm  of  tbe  defendanta'  deteult  In- 
dwsed  thereon;  tbe  summons,  and  a  copy 
tiiereoi;  with  an  affldarlt  annexed  tbmto 
stating  that  the  affiant  was  one  of  the  pub- 
lishers and  the  prindpal  dei^  in  the  office  of 
a  certain  dally  nempaper  published  In  the 
said  county,  and  that  the  aommona  **was  pub- 
lisbed  In  said  newspaper  for  four  weeks  oon- 
secottTely.  to  wit.  dally  from  tbe  21st  day  of 
July,  1876,  to  the  11th  day  of  September, 
1876;"  and  a  copy  of  the  Judgment  Twenty 
days  after  the  entry  of  the  said  Judgment  a 
oertlfled  copy  thereof  was  filed  In  tbe  office 
of  the  roister  of  the  state  land  office.  On 
May  5,  1883,  the  defendant  Frank  Temple 
made  application  to  purchase  tbe  west  half 
of  tbe  said  section,  and  at  that  time  be  pos- 
sessed the  auaUflcatlons  necessary  to  enable 
talm  to  make  the  purcbasft  Wm  apifllcatlon 
waa  In  proper  form,  and  was  approved  Octo- 
ber 2.  1888.    Within  60  days  after  the  ap- 
proval he  made  the  first  payment,  as  required 
by  law,  and  subsequently  made  full  pay- 
ment, and  on  December  8,  1888,  received  a 
patent  for  the  land  applied  for.  On  May  6, 
1883,  W.  W.  AvaW  made  application  to  pmv 
chase  the  east  half  of  said  section,  and  he 
Tvaa  then  qualified  to  make  the  purchasa 
T^B  aivUcation  was  in  [Hroper  form,  and  was 
approved  October  2,  188a    Within  CiO  days 
WLtt&  the  approval  he  made  the  first  pay- 
ment, and  thtnatter  a  certificate  of  pur- 
ohase  was  Issued  to  blm,  which  he  assigned 
to  the  defendant  Thomas  W.  Carter,  who 
made  full  payment,  and  on  May  14, 1886,  re- 
o^ved  a  patoit  for  the  land  so  applied  for. 
On  February  4, 1889,  on  motion  of  Schwartz 
an  order  was  made  by  tbe  superior  court  of 
San  Bernardino  county  vacating  and  setting 
aside  the  said  Judgment  entered  against  him 
In  tbe  district  court  of  that  county  on  De- 
cember 12,  1870,  upon  the  ground  that  the 
itald  court  never  acquired  or  had  any  Juris- 
diction of  the  person  of  the  defendant,  for 
ttie  reason  that  no  affidavit  or  order  of  tbe 
court  was  evw  made  for  the  publication  of 
vommona  In  tbe  action,  and  no  service  of 
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sammons  vnis  made  on  Oe  defendant,  and 
the  defendant  never  appeared  In  tbe  action. 
Notice  that  a  motion  would  be  made  to  va- 
cate flie  said  Jndgmait  of  foreclosure  against 
Schwarta  was  given  to  the  dlstrlot  attorney 
of  the  county,  but  not  to  any  one  6be,  and 
no  one  of  tbe  defendanta  In  this  action  had 
any  notice  or  knowledge  of  the  motion,  or 
was  iwesent  at  tbe  bearing  thereof  In  person 
OF  by  counsel  On  June  26,  1889,  Schwartz 
tmdwed  to  tbe  tmsuror  of  San  Dl^;o  coun- 
ty the  balance  due  toe  principal  and  Interest 
on  his  said  certificate  of  punduuK,  if  the 
same  was  stUl  valid  and  in  force;  and  there- 
after, on  July  9,  1888,  tiila  action  was  com- 
menced. Other  facts  are  found,  and  several 
qnestlonsbased  apon  tiiem  ore  elabmrately  dis- 
cussed by  couns^,  but  the  principal  and  con- 
trolling question  In  the  case,  and  the  only  one 
which  need  be  decided,  rdates  to  the  valid- 
ity and  ^eot  of  the  order  of  Blay  4,  1880, 
vacating  the  Jndgmoit  of  foredosure;  tor,  if 
that  <Nrder  was  void,  then  the  Jodgment  here 
appealed  from  must  be  affirmed. 

It  ia  wcU  settied  that  a  Judgmoit  whl(di  Is 
void  upon  its  taco,  and  which  requires  only 
an  inspection  of  the  Judgment  roll  to  show 
its  invalidity,  may  be  set  aside  on  motion  by 
the  court  rendering  it  at  any  time  after  its 
entry  people  v.  Greene,  74  Oal.  400,  16  Pac. 
197);  and  also  that  a  judgment  which  is  in 
fact  void  for  want  of  Jurisdiction  over  the 
poaon  of  the  defendant  but  where  its  in- 
validity does  not  aroear  from  tbe  Judgment 
roll,  may  be  aet  aside  upon  motion  within  a 
reasonable  time  after  its  entry  (Norton  v. 
Railroad  Co..  97  Cal.  388.  80  Pac.  585,  and  S2 
Pao.  452).  Whether  a  Judgment  is  void  upon 
its  face  or  not  can  only  be  determined  by  an 
inspection  of  tbe  Judgment  roll,  and  when 
the  sarlce  is  by  publication  tbe  affidavit 
and  order  for  publlcatton  are  no  part  of  the 
roll,  and  cannot  be  considered.  Estate  of 
Newman,  75  CaL  213, 16  Pac.  887;  Slchler  v. 
Look,  93  OaL  600,  29  Pac  220.  And  what  la 
a  reasonable  time  within  which  a  motion 
may  be  made  to  set  aalde  a  Judgment  not 
void  upon  ill  &ce  must  d^poid  somewhat 
upcm  tbe  drcumstances  ot  each  particular 
case,  uid  Is  not  definitely  determined  further 
than  that  it  will  not  extend  beyond  the  limit 
fixed  by  section  473  ot  the  Ciode  of  Gl^  Pro- 
cedure.* When  a  Judgment  Is  not  void  upon 
Its  face  the  court  has  no  power  to  set  It  aside 
on  motion,  nnlesa  the  motion  is  made  within 
a  reasonable  time,  but  resort  should  be  had 
to  an  action,  and  all  the  parties  interested 
should  be  notified,  and  have  an  opportnidty 
to  be  heard.  People  t.  Ooodhne^  80  Cal.  190, 
22  Pac.  66;  People  v.  Harrison,  81  Cal.  607. 
24  Pac.  311;  Moore  v.  Sup^OT  Court,  86  CaL 
495,  25  Paa  22;  Jacks  v.  Baldez.  97  CaL  91. 
31  Paa  889.    The  case  In  which  the  order 


^  ProTidee  that  vbere  the  summons  In  an  ac- 
tion Is  not  personally  served  the  court  may  al- 
low B  defendant  to  answer  to  the  merits  of  tbe 

[action  at  any  time  within  ooe  year  after  the 
Tcffldition  of  the  Jadgment.  ,  . 
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now  andcT  rerlew  was  made  was  one  In 
which  service  by  publication  was  authorized 
by  statute  (Pol.  Code,  i  3549).  and  In  which, 
under  all  the  decisions,  state  and  federal,  a 
ralld  Judgment  could  be  rendered  upon  such 
serrtce.  The  Judgment  roU  In  the  case  con- 
tained all  the  iKipers  constituting  the  Judg- 
ment roU  when  service  is  by  publication  (sec* 
tlon  670,  Code  Civ.  Proc.),  and  they  were  all 
In  proper  form  and  sufficient.  It  was  ttme- 
fore  Immaterial,  in  the  proceeding  referred  to, 
that  no  affidavit  or  order  for  the  publication 
of  the  summons  was  found  among  the  papers 
In  the  case,  and  that  there  was  no  entry  in 
the  records  that  any  such  affidavit  or  order 
was  ever  made,  inasmuch  as,  if  found,  they 
oould  not  have  been  considered.  The  judg- 
ment was  not  void  upon  its  face,  and  could 
not  upon  that  ground  be  set  aside  on  motion. 
The  motion  was  made  more  than  12  years 
after  the  Judgment  was  entered,  and  was  not 
within  a  reasonable  time.  The  court  had  no 
power,  therefor^  to  grant  the  motion,  and  its 
action  in  doing  so  must  be  held  void  and  of 
DO  effect.  It  results  that  the  Judgment  ap- 
pealed from  should  be  affirmed. 

We  concur:  SEABLS,  a;  TANOLDSF,  G. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
frxMD  Is  affl  Fined. 


(lis  Cal.  xTlll) 

PEOPLE  ex  rel.  SCHWARTZ  t.  TEMPLE 

et  al.   (No.  19347.) 
(Snpreme  Coart  of  California.  July  27,  1894.) 

Department  2.  Appeal  from  saperior  court, 
San  Diego  county;  George  Puterbatigli,  Judge. 

Action  by  the  people  on  the  relation  of  Henry 
Schwa rti  agaii}8t  Franic  Tem^e  and  others. 
Judgment  was  rendered  for  defendants,  and 
plaintiff  ai^>eala  Affirmed. 

HuDsaker,  Britt  &  Goodrich  and  H.  S.  Foote, 
tor  appellant  E.  W.  Hendrick  and  Chapman  & 

Hendrit'k,  for  respondent  Temple.  Harris  & 
Gregg  and  J.  P.  Hight,  for  other  respondents. 
Parrish,  Mossholder  &  Lewis,  for  IntarenerB. 

PER  CURIAM.  This  case  in  In  all  respects 
the  same  as  that  of  People  v.  Temple  (Xo.  19,- 
846,  just  decided)  37  Pac.  414,  except  that  here 
the  land  affected  ia  the  north  half  instead  of  the 
south  half  of  the  Hectioa,  and  the  application  to 

Snrchase  the  same  was  made  by  and  the  certi- 
cBte  of  purchase  issued  to  Louis  Scbwarts,  now 
deceased,  of  whose  estate  Henry  Schwartz,  the 
relator,  U  administrator.  Upon  the  authority 
'vt  the  deHsion  In  that  case  the  Judgment  here 
aivealed  from  is  affirmed. 

at  wash.  S») 

PETERSON  T.  WOOLBRT,  Sheriff,  et  aL 

(Snpreme  Court  of  'Washington.  July  11, 1894.) 

Attachment— Claih  bt  Third  Peaso!* — Valdi — 
Good  Faith— Cokditiokal  Sals. 

1.  Where  a  third  perscn  claims  attached 
goods,  and  files  an  affidavit  of  value,  there  is  no 
Issue  as  to  value  on  the  trial  of  the  right  of 
pro[>ert7<  tbp  defense  giving  no  evidence  of  a 
greBt(>r  vniiip. 

2.  Ou  u  txiai  of  a  ciaintaat's  rifcbts  to  at- 
tach pruyuigr,  It  need  not  b«  shown  that  the 


atta<Alac  ersditor  was  a  creditor  fai  Bood  taiA, 
that  fact  not  being  qnestioned. 

8.  A  contract  whereby  P.  agrees  to  detiv- 

er  to  M.,  at  his  shingle  mill,  shingle  bolts,  the 
title  to  tbe  bolts  to  xemahi  in  P.  till  paid  for, 
and  M.  agrees  to  pay  a  certain  amonnt  pet 
thousand  for  tbe  shingles  manufactured  there- 
from, payment  to  be  made,  for  all  the  ihingtea 
manufactured  out  of  a  raft  of  the  bolts,  as  soon 
as  the  entire  raft  li  manufactured,  Is  not  a 
contract  for  the  conditional  sale  of  the  bolti, 
within  Act  March  10,  1S93,  providing  that  a 
conditional  sale  of  pereonaltr.  followed  by  pos- 
session of  the  porchaser.  shall  be  absointe  as  to 
creditors,  unless  a  memorandum  be  ffied;  moA 
contract  being  merely  for  the  sale  of  tbe  mu>- 
Qfactnred  shingles;  so  that  the  bolts,  though  ia 
the  poBsession  of  M,  cannot  be  tadd  tagr  Ui 
creditors.    Boyt,  J.,  dissenting. 

Appeal  team  superior  court,  King  ooiinty; 
Blcbard  Osbom,  Judga 

lYIal  of  right  to  attached  proper^  between 
Mels  Peterson,  claimant,  and  James  H.  Wool- 
ery,  sheriff  of  King  county,  and  othos. 
Judgment  for  claimant^  and  defendants 
peuL  Affirmed. 

Alien  &  Powell,  toe  appellants  William 

Martin,  for  respondent 

STILES.  J.  The  act  of  March  10,  tBBB 
(Laws,  p.  253),  provides  that  a  conditional 
sale  of  personal  property,  foltowed  by  the 
possession  of  the  vendee,  shall  be  absolute 
as  to  creditors,  unless  the  vendor  and  vendee 
Join  in  a  memorandum  stating  the  terms  and 
conditions  of  the  sale,  to  be  filed  tn  the  audi- 
tor's office.  The  sheriff  of  King  county,  hav- 
ing In  his  hands  a  writ  of  attachment  issued 
at  the  suit  of  a  creditor  of  one  McMaster, 
levied  it  upon  cortaln  shingle  bolts,  which 
tbe  respondmt  daimed  as  hte  propertj.  Re- 
spondent filed  an  affidavit  aliegti^  the  value 
of  the  bolts  to  be  9500.  and  took  them  Into 
his  own  possession,  under  a  proper  bond.  At 
the  trial,  no  evidence  was  given  upon  either 
side  as  to  the  value,  and  the  court  submitted 
the  question  of  value  to  the  Jury.  This  was 
unnecessary.  The  claimant  must  state  ttia 
value  In  his  affidavit,  which  will  bind  him; 
and,  unless  the  defense  gives  some  evld^ee 
showing  a  greater  value,  there  la  no  Issue 
to  submit  to  the  Jury.  Neither  was  It  neces- 
sary that  the  defoise  show  that  the  atta^ 
tng  creditor  was  a  creditor  In  good  faith  mitll 
that  fact  was  in  some  way  attacked  by  the 
othOT  side.  The  other  allegations  of  error 
can  be  better  disposed  of  upon  a  oonaldoa- 
tlon  of  the  contract  between  respwident  and 
McMaster,  the  essential  parts  of  which  were 
as  follows:  "The  said  party  of  the  second 
part  [respondent]  *  •  •  agrees  to  deliver 
to  the  party  of  the  first  part,  at  the  sbln^ 
mill.  •  •  •  In  tbe  dty  of  SeatUe.  2,000 
cords  of  shingle  bolts;  •  *  •  and  the  said 
party  of  tbe  second  part  agrees  to  d^ver 
said  shln^  bolts  on  rafts  or  floats  at  tbe  rmts 
of  100  oorda  a  week,  each  raft  to  contain  from 
100  to  ISO  cords  of  sUngle  bolts.  Ttie  tiUe  to 
said  shln^e  bolts  Is  to  remain  in  tlie  said 
par^  of  the  second  part  until  paid  for.  Tba 
said  party  ot  the  Ant  part  (McMaator) 
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•  •  •  wfll  pay  to  the  said  ptirty  of  the  eec- 
oDd  part,  In  the  manner  and  in  tbe  suma  and 
at  the  times  aa  herein  provided  for  the  de- 
lirery  of  said  shingle  bolts,  the  prices  follow- 
ing, to  wit:  S2^  cents  per  M  for  each  and 
every  H  shingles  mannfactored,  said  shingles 
to  be  made  to  raeaanre  6  shingles  to  2  Inches 
at  the  thick  end;  and  the  sum  of  62^  cents 
per  M  for  each  and  every  M  shingles  mana- 
f&ctured,  said  shinies  to  be  made  to  measar& 
5  stalD^ea  to  2  inches  at  the  thick  end;  and 
each  and  M  shingles  manufactured  of 

what  is  known  as  'rejected  shingles*  the  sum 
of  62^  and  €2^  cents  per  M,  respectlv^y. 
Said  party  of  the  first  part  agrees  to  keep  a 
correct  account  of  all  shingles  manufactured 
at  bin  mill  of  the  shingle  bolts  delivered  by 
the  said  party  of  the  second  part;  and,  when- 
ever a  raft  load  of  shingle  bolts  Is  all  manu- 
fectnred  into  shtngles,  then  the  said  oarty  of 
the  first  part  agrees  to  pay  in  full  (at  the 
rate  specified  In  this  contract)  for  all  the 
shingles  manufactured  out  of  said  raft  load 
of  shingle  bolts.  And  It  Is  further  agreed  by 
and  between  the  party  of  the  first  part  and 
the  p€irty  of  the  second  part  that  the  stand- 
ard price  of  shingles  6  to  2  inches  Is  now,  at 
the  date  of  this  contract,  ^1.35  per  M,  and 
that  tbe  price  of  52^  cents  per  M  mentioned 
in  this  contract  is  based  on  this  price;  and 
the  standard  price  of  shingles  5  to  2  inches  Is 
now,  at  the  dato  of  this  oontr&ct,  $1-60  per 
M;  and  the  price  of  62^  cents  per  M,  as 
mentioned  In  this  contract,  is  based  on  this 
price.  And  If,  at  any  time  dnrinir  the  exist- 
ence of  this  contract,  the  prices  of  shingles 
shall  advance,  then  the  said  party  of  the  first 
part  shall  at  once  notify  the  said  party  of 
the  second  pajt  of  that  fact,  and  the  party  of 
tbe  second  part  shall,  according  to  this  con- 
tract, be  entitled  to  one-half  of  such  advance; 
that  is.  If  shhigles  advance  5,  10,  or  40  cents 
per  M  ovOT  and  above  the  standard  price 
mentioned  In  this  contract,  then  tbe  said 
party  of  the  first  part  agrees  to  pay  to  said 
party  of  the  second  part  one-half  of  such  ad- 
vance In  addition  to  the  52%  and  62%  cents 
per  M  shingles,  as  specified  In  this  contract 
But  at  no  time  shall  the  price  paid  for  shingle 
btdts  be  any  less  than  52%  and  02%  cents  per 
M  for  shingles  manufactured  out  of  bolts  de- 
llv»^  by  the  said  second  party."  About  200 
cords  of  bolts  had  been  fioated  conveniently 
near  the  shingle  mill,  and  from  these  Mc- 
Master  had  made  about  175,000  shingles. 
The  remainder  were  those  seiKed  under  the 
attachment.  Api>ellants'  position  is  that  the 
contract  was  an  agreement  for  the  condltton- 
al  sale  of  shingle  bolts,  which  became  effects 
ive  as  a  sale  upon  a  condition  subsequent 
(the  payment  of  the  price  per  thousand 
Bliingles)  as  soon  as  the  bolts  were  delivered 
at  the  mill;  that  Is,  as  the  facts  showed, 
moored  on  floats  near  the  mill,  and  surren- 
dered to  the  wUl  of  McMaster,  so  that  he 
could  proceed  with  the  manufacture  of 
shingles  from  them.  If  this  construction  of 
the  contract  is  a  correct  one,  It  was  for  the 
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jury  to  determine  the  fActs  as  delivery, 
and  their  verdict  might  have  been  for  the  ap- 
pellants. Inasmuch  as  neither  the  contract 
nor  any  memorandum  of  it  was  recorded; 
but,  if  the  contract  itself  did  not  provide  for 
a  conditional  sale  of  shingle  bolts,  the  fact  of 
delivery  to  MoMaster  was  Immaterial,  as  the 
case  would  turn  upon  the  construction  of  the 
instrument  given  by  tbe  court,  leaving  noth- 
ing for  the  Jury  to  pass  upon.  It  seems  to  us 
that  this  contract  Is  not  one  for  tbe  sale  of 
shingle  bolts  In  any  event,  although  there  is 
more  or  less  mention  of  bolts  In  It.  The  re- 
spondent agrees  to  deliver  bolts  at  the  rate 
of  100  cords  a  week,  and,  although  there  Is  no 
express  provision  that  McMaster  shall  con- 
vert them  into  shingles,  the  clear  Implication 
must  be  to  that  effect  Respondent  nowhere 
undertakes  to  sell  bolts,  and  McMaster  Is  not 
bound  to  accept  and  pay  lor  bolts.  The  one 
agrees  to  furnish  the  materials,  while  the 
other  undertakes  to  manufacture  them  Into 
shingles.  If  these  bolts  were  to  be  consid- 
ered fully  delivered,  what  would  be  Peter- 
son's measure  of  damage  In  case  McMaster 
refused  to  convert  them  Into  shingles?  C&:- 
tainly  not  the  value  of  the  bolts  by  the  cord, 
as  upon  a  sale;  for  the  contract  does  not 
provide  for  the  ascertainment  of  the  price  In 
that  way,  and  It  would  be  Impossible  to  say 
how  many  shingles  could  have  been  pro- 
duced from  the  bolts.  On  tbe  other  hand, 
MoMaster  could  not  compel  Peterson  to  ac- 
cept the  cord  value  of  the  bolts  In  payment  of 
his  obligation.  In  fact  until  shingles  had 
been  produced,  the  law  would  not  as  be- 
tween the  parties  to  the  contract  enforce  It 
aa  a  sale  of  bolts  against  either;  and  if  not 
against  tbe  parties  to  It  as  between  them- 
selves, it  certainly  should  not  do  so  at  the  in- 
stance of  mere  creditors  of  one  or  the  other. 

Rightly  considered,  McMaster  was  the 
bailee  of  the  bolts  for  Peterson  until  they 
were  made  Into  shingles,  when  the  sale  pro- 
visions of  the  contract  took  effect,  and  no 
tlUe,  conditional  or  otherwise,  passed  until 
then.  The  agreement  was  to  sell  shingle 
bolts  In  the  form  of  shingles,  when  they 
should  be  reduced  to  tbat  form  by  the  labor 
of  McMasta*,  tbe  price  to  be  per  thousand  of 
shingles,  but  the  absolute  title  of  the  shingles, 
even,  not  to  pass  imtil  l^ey  were  paid  for. 
Possession  of  the  materials  given  for  the  pur- 
pose of  manufacture  in  no  wise  changed  the 
nature  ot  the  transaction  from  that  provided 
for  in  tbe  contract  Indeed,  the  contract 
must  have  Implied  that  such  a  possession  be 
taken.  Respondent  could  safely  Intrust  such 
a  possession  to  Mcld^aster,  without  fear  that 
any  creditor  of  the  latter  would  be  able  to  In- 
terfere, because,  until  shingles  were  made, 
there  was  nothing  In  existence  which  was  In- 
tended to  be  the  subject  of  a  sale.  This  con- 
struction of  the  contract  makes  the  Judg- 
ment necessarily  a  correct  on^  and  It  la 
therefore  affirmed. 

DUNBAR,  0.  X,  and  ANDBRS,  T^^  cracur. 
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HOYT,  J.  (dissenting).  I  am  unable  to 
agree  "with  the  majority  of  the  court  In  my 
opinion,  It  was  a  conditional  sale  of  the  bolts 
by  the  respondent,  and  came  dU-ectly  within, 
the  provisions  of  the  statute;  so  that  the 
conditions  of  the  contract  could  have  no  ef- 
fect as  against  creditors  of  the  one  to  whom 
they  were  sold,  unless  the  same  had  been  re- 
corded, as  required  by  law.  Respondent  was 
not  dealing  in  shingles,  and  It  was  not  within 
the  contemplation  of  the  parties  to  the  con- 
tract that  it  was  to  be  a  sale  of  shingles.  It 
was  Intended  that  It  should  be  a  sale  of  the 
shingle  bolts,  and  there  was  simply  a  reserva- 
tion of  the  title  imtil  such  time  as  the  value 
should  be  determined  under  the  provisions  of 
the  contract.  If  the  statute  can  be  avoided 
by  putting  the  conditions  in  any  particular 
form,  the  evil  which  it  was  Intended  to  meet 
will  exist  the  same  as  before.  The  object  of 
the  statute  was  to  prevent  one  pla<^g  an- 
other in  absolute  and  open  possession  of  per- 
sonal proper^',  and  at  the  same  time  retain- 
ing such  an  Interest  therein  by  virtue  of  some 
GondltloD  In  the  contract  of  sale  that  creditors 
who  might  act  upon  the  fact  of  such  posses- 
sion could  be  deprived  of  the  proceeds  of 
mich  property.  I  think  the  Judgment  should 
be  reversed. 


GOFP  T.  PACIFIC  COAST  STEAMSHIP 
CO. 

(Supreme  Court  of  AVflBhiDgton.  July  11, 1894.) 

CONBTBUCTION  OP  CoNTRACT^BkeacH. 

"WTiere  defendant  aRreed  to  charter  a  ship 
to  plaintifiF,  and  plaiutifE  agreed  to  pay  therefor 
$500  on  the  "moruiug"  of  August  15th,  and 
$5^)0  August  18th,  and  made  no  tender  of  the 
$500  on  the  forenoon  of  August  15th,  and  made 
no  showing  to  excuse  a  teiider,  be  was  not  en- 
titled to  recover  for  failure  to  furnish  the  ship. 

Appeal  from  superior  court,  King  county; 

R.  Osbom,  Judge. 

Action  by  Alexander  0.  Goflf  against  the 
Pacific  Coast  Steamship  Company  for  dam- 
age for  breach  of  contract.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

Andrew  F.  Burleigh,  for  appellant  F.  B. 
Tipton,  for  respondent 

HOYT,  J.  Thla  action  was  teougbt  to  re- 
cover damages  for  the  violation  of  an  oral 
contract,  by  which  It  was  claimed  that  tiie  ap- 
pellant had  agreed  to  furnish  one  of  its 
steamships  to  the  resiwndent  for  the  purpose 
of  allowing  him  to  conduct  an  excursion  to 
Flattery  Rocks  and  return.  The  testimony 
of  both  the  appellant  and  the  respondent 
agreed  as  to  the  fact  that,  while  the  negotia- 
tions were  pending  between  them,  a  memo- 
randum In  writing  was  made,  setting  forth 
the  conditions  of  the  agreement.  This  mem- 
orandum was  not  signed,  but  was  Identified 
and  Introduced  In  evidence  by  the  appellant 
without  objection  on  the  part  of  the  respond- 
ent. It  was  In  the  following  language:  "Se- 
attle, August  8,  1892.    In  cousldci'ation  of 


payments,  as  hereinafter  stated,  the  Pacific 
Coast  Steamship  Company  hereby  agrees  to 
charter  steamship  City  of  Puebla  to  Mr.  A. 
C.  Goff  for  an  excursion  from  Seattle  to  Flat- 
tery Rocks  and  return  on  August  18,1892.  In 
case  of  fog  or  heavy  weather,  steamer  shall 
not  be  required  to  go  further  than  Captain 
Debney  deems  expedient  and  safe.  A.  C. 
Goff  shall  pay  to  the  Pacific  Coast  Steamship 
Company  the  sum  of  five  hundred  dollars 
($500.00)  on  the  morning  of  August  15,  1802. 
and  $500.00  (five  hundred  dollars)  on  August 
IS.  1892,  before  sailing  of  steamer.  This  rate 
shall  cover  use  of  ship  and  b^ths  only,  and 
does  not  Include  meal  or  liquor  privileges.  A 
C  Goff  shall  charge  for  round-trip  excursion 
two  dollars  per  ticket,  and  for  cabin  berths 
one  dollar  each."  The  testimony  on  the  part 
of  appellant  went  fully  to  the  extent  of  show- 
ing that  this  memorandum  entirely  covered 
the  agreement  which  was  to  be  entered  into 
between  the  steamslilp  company  and  the  re- 
spondent; and  the  testimony  on  the  part  of 
the  respondent,  while  In  form  in  some  in- 
stances tending  to  establish  that  such  was 
not  the  fact,  was.  In  our  opinion.  In  full  con- 
firmation of  that  upon  the  part  of  the  appel- 
lant It  furth^  appeared  from  uncontradicted 
testimony  that  at  the  time  the  negotiations 
were  had  and  this  memorandum  made  it  was 
understood  between  the  parties  that,  if  the 
steamship  was  to  be  made  use  of  for  the  pur- 
poses of  the  excursion.  It  would  be  necessary 
that  the  company  should  have  knowledge  of 
that  fact,  and  such  assurances  of  the  fulfill- 
ment of  the  contract  on  the  port  of  the  re- 
spondent as  would  authorise  It  to  Incur  large 
expense  by  way  of  making  preparations  tor 
having  the  steamer  So  used,  as  soon  as  the 
steamer  should  reach  Seattle  on  the  morn- 
ing of  August  15,  1892.  The  company  was 
not  willing  to  incur  this  expeaae  until  it  had 
satisfactory  assurance  on  the  part  of  the  re- 
spondent of  bis  ability  and  intention  to  car- 
ry out  the  stipulations  of  the  contract  on  his 
behalf;  that  it  was  for  these  reasons  that 
the  agreement  was  made  that  the  9500 
should  be  paid  on  the  morning  of  the  15th. 
These  facta  aid  us  In  the  interpietatlon  of 
the  memorandum  above  referred  to,  and 
especially  of  the  provision  tha«ln  that  the 
first  $500  should  be  paid  on  the  morning  of 
August  15th.  It  Is  unusual  in  the  making 
of  a  contract  to  fix  more  definitely  the  time 
at  which  either  of  the  parties  la  to  do  any 
act  required  than  that  it  shall  be  done  on 
a  certain  day  named;  and  the  fact  that 
the  parties  to  this  contract  saw  fit  to  stipu- 
late that  this  payment  should  be  made  on 
the  morning  of  the  loth,  instead  of  on  the 
15th  generally,  is  In  itself  significant,  and 
would  perhaps,  even  if  unaided  by  surround- 
ing ciivumatances,  have  required  that  It 
should  be  construed  as  having  made  time 
of  Uie  essence  of  the  contract,  and  thatlhat 
time  should  be  confined  to  the  morning  of 
the  15th.  But  whetlier  or  not  this  wonld  be 
the  construction  of  the  conti'act,  unaided  by 

Digitized  by  Google 


F£T£BSOK  «.  WItlGHT. 


somnuuHiig  dreniiMtances.  It  Is  dear  to  oar 
mlnda  that  such  sfaonid  be  its  constnictloii 
when  so  aided.  As  above  suggested,  there 
was  an  attempt  ml  the  part  of  the  respond- 
wt  to  deny  that  this  niem(»nndiim  expressed 
the  terms  of  the  agreement,  bnt  he  nowhere 
In  direct  tmns  testifies  tx>  a  difterent  one, 
and  substantial^  admits  that  this  writing 
was  made  tor  the  pnrpose  of  expressing  the 
af^reement,  and  that  it  was  satisfactory  to 
him;  and  nowhere  does  he  state  any  tact 
which  tends  In  any  manner  to  show  that 
there  was  any  c(mTersatlon  after  the  making 
of  said  memorandnm  which  In  any  manner 
changed  the  relations  of  the  parties  In  re- 
sard  to  the  aobject-matto'  of  the  contract 
Such  bdng  the  fact,  and  the  testimony  of 
the  amwllant  being  direct  and  positive  that 
the  memorandum  expressed  fully  the  terms 
of  the  agreement  to  be  altered  Into  between 
Mte  parties,  there  was,  in  onr  opinion,  no 
evidence  to  jnstll^  the  jury  in  finding  to 
the  contrary.  It  was  their  plain  duty  to 
have  found  from  the  testimony  that  the 
terms  of  the  contract  were  expressed  In  the 
memorandnm,  and  that  the  clause  in  rela- 
tion to  the  time  of  payment  of  the  first 
$."•00  required  that  it  should  be  made  on  the 
morning  of  the  15tb  of  August  as  a  condition 
precedent  to  the  boat's  being  pr^wreU  and 
furnished  by  the  appellant  for  the  use  of 
the  respondent  The  nn^sputed  facts  ^ow 
that  there  was  no  tender,  or  any  act  of  the 
appellant  which  wouM  excuse  its  having 
been  made,  any  time  during  the  forenoon  of 
said  loth  of  August;  from  which  It  must 
follow  that  there  should  have  beem.  a  verdict 
for  the  appellant  Instead  of  for  the  respcmd- 
«nt  The  Judgment  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

DUNBAB,  C.  J.,  and  SCOTT,  3TXLBS,  and 
ANDBKS,  JJ.,  concur. 


STATE  V.  OLESOX. 
(Supreme  Court  of  Washington.   June  15, 1894.) 

Ckimixal  Law — Biuef  os  Appeai,. 

'Where  the  apmllaat  files  a  typewritten 
brief,  it  will  be  strfckni  out,  aB  It  Is  contrary 
to  Kup.  Ct.  Rule  8  Fac.  v.>.  and  the  judg- 
ment affirmed. 

Appeal  from  superior  court.  Pierce  county; 
Emmett  N.  Parker,  Judge. 

John  Oleson  was  convicted  of  burglary, 
and  appeals.  Affirmed. 

p.  W.  Cushman,  for  appellant  W.  H. 
Snell,  Co.  Atty.  (E.  £.  Cushman,  of  counsel), 
for  the  State. 

SXII^S,  J.  Appellant,  without  leave  of 
this  court  has  seen  fit  to  rest  his  presenta- 
tion of  blB  appeal  upon  a  typewritten  brief. 
TblB  ia  CMitrary  to  role  8  (28  Poc.  v.),  and 
counsel  for  the  state  moves  to  strike  the 
brie^  and  the  motion  must  be  granted.  It 


follows  that  there  Is  no  asslgnm^t  ot  «Tor, 
and  the  Judgment  must  be  affliTued.  So  or- 
deretl.  This  being  a  criminal  cose,  however. 
In  order  that  no  substantial  injustice  may 
be  done,  we  have  examined  the  brief  and 
the  record,  and  find  no  evidence  that  any 
legal  Tight  of  the  appellant  has  been  In- 
fringed. 

DUNBAR,  C.  J.,  and  HOYT,  SCOTT,  and 
ANDERS,  JJ..  concur. 


PETtaiSON  et  al.  v.  WRIGHT  et  al. 

(Supreme  Court  of  Washington.   Juue  19, 1894.) 

AXTACHiiENT— Bond  ov  Claimant— Pailukb  to 
Retubk — Vbkihct. 

1.  The  laches  of  the  sheriff  in  failing  to 
return  to  the  proper  court  the  bond  given,  by  a 
claimant  to  goods  attached  by  the  sheriff  does 
not  deprive  the  court  of  jurisdiction  when  the 
bond  is  returned,  nor  bar  the  right  of  the  at- 
taching creditors,  bat  the  bond  will  be  consid- 
ered  as  having  beeu  od  file  as  of  the  date 
when  it  should  have  been  returned  by  the  sher^ 
iff. 

2.  Where  the  bond  given  by  a  claimant 
requires  him  to  establish  his  title,  ft  general  ver- 
dict for  defendant  for  a  certain  sum  la  the  ac- 
tion by  the  claimant  though  irregular,  is  suffi- 
rieut,  where  the  value  of  the  property  was 
admitted,  to  suj^ort  a  judgment  against  the 
claimant  for  the  attaching  creditwa'  claims,  pro- 
vldeil  they  ate  lees  than  the  admitted  value. 

Appeal  from  superior  court,  Mason  county; 
Mason  Irwin,  Judge. 

Action  by  J.  S.  Peterson  and  others 
agnlnst  W.  F.  Wright  and  others.  From  a 
Judgment  toe  defendants,  plaintiffs  appeal. 
Affirmed. 

Fred  H.  Peterson  (M.  Gilliam,  of  comisel), 
for  appellants.  W.  W.  Llltens,  for  respond- 
ents. 

HOYT,  J.  On  June  1,  1800,  one  W.  P. 
Wright  commenced  an  attachment  suit 
agulust  one  Thomas  Johnson  In  the  superiw 
court  of  Pierce  county,  and  levied  upon 
property  In  Mason  county.  Suld  property 
was  claimed  by  one  J.  S.  Petersou,  who 
filed  Ills  atHdiivit,  nlleging  absolute  owner- 
ship nnd  title  to  all  of  said  property,  stating 
Its  value  to  be  $4,000,  nnd  gjive  his  bond 
with  sureties  in  twice  the  value  allojiod,  as 
rwiuirod  by  the  statute,  to  the  sheriff  of 
Mason  county,  who  approved  tbo  same,  aud 
reloaspd  the  property  to  said  Potprsnu.  By 
mistake  on  the  part  of  the  sheriff,  this  bond 
was  fllcd  in  Pierce,  instead  of  Mason,  couuty, 
nnd  proct'edlngs  In  that  county  were  had 
thereon  until  prohibited  by  this  court.  After 
the  delays  Incident  to  the  suit  in  Pierce  coim- 
ty,  in  April,  1893,  the  bond  and  afBdavlt 
wore  filed  In  the  superior  court  of  Miisim 
county.  Said  Peterson  and  some  of  his  sm'c- 
tles  objected  to  the  jurisdiction  of  the  su- 
perior coiurt  of  Mason  county,  on  the  groun  A 
that,  owing  to  the  laches  of  tlie  sheriff  in 
returning  the  bcmd  and  affldavlt^.JMich  couct 
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liad  loBt  JnxlBdlctlon.  Tbe  oonrt  oremiled 
tl»  objecti(m.  and  Its  actlai  In  so  HxiiDg  Is 
the  principal  arror  relied  on  upon  thlB  appeal. 

In  our  opiidon,  th«  acttcm  of  tiie  court  wai 
rii^ht  nie  aherlfl  was  an  officer  of  Ilia  law, 
and  we  know  of  no  reason  why  his  mistake 
or  laches  shonld  have  tlie  effect  of  dischar- 
ging said  Peterson  or  his  snretles  from  the 
obligation  Into  wUdi  Ihev  had  oitoed,  and 
by  means  of  Which  tbej  had  obtained  pos- 
session of  Uie  property.  It  wss  the  duty  ot 
the  sheriff  to  hare  returned  the  affidavit  and 
bond,  as  required  statute  and  he  coold 
have  been  compelled  by  any  one  Interested 
to  have  discharged  this  duly;  and  we  think 
that,  so  far  as  the  jurisdiction  of  the  court 
orer  the  subject-matter  Is  concerned,  the  affl- 
dSTlt  and  bond  should  be  considered  as  hav- 
ii^  been  on  file  In  the  proper  court  as  of  the 
date  when  It  should  hSTo  been  returned  by 
the  flho'lff. 

Hie  Jury  returned  a  Yordlct  against  the 
plaintiff  and  his  sureties,  and  In  faror  of 
said  Writ^t  and  the  shc^ff.  for  a  certain 
sum  of  money,  and  upon  such  verdict  the 
court  rendered  a  money  judgment,  and  this 
action  on  the  part  of  the  court  and  jury  is 
the  other  eiror  relied  upon  by  the  appdlants. 
The  plaintiff  was  required  by  the  terms  of 
bis  twod  to  appear  and  establish  his  title 
to  the  property;  and,  if  he  did  not  do  so, 
the  jury  should  have  so  found,  and  should 
haTO  further  found  the  value  of  the  property 
as  to  which  he  had  failed  to  establish  his 
claim;  but,  in  view  of  the  fact  tiiat  there 
was  no  contention  as  to  the  value  of  the  prop- 
erty, plaintiff  was  not  Injured  by  the  form 
of  the  verdict  The  jury  must  have  found 
that  the  claimant  was  not  the  owner  of  the 
property.  Hie  Judgment  rendered  was  for 
the  amount  of  the  claim  of  the  attaching 
creditor,  and  within  the  admitted  value  of 
tiie  property,  and  was  such  as  the  statute 
required.  We  find  no  emM*  which  conid  have 
aftected  adrmdy  the  rights  of  the  appel- 
lants. Judgment  aiBrmed. 

DUNBAR,  a  J.,  and  800TI,  ANDESIB, 
Ukd  SFILEa,  33^  concnr. 


0  Wmrii.  ton 

BTATB  V.  MUBPHT. 
(Supreme  Ooiirt  of  WasUovtotL  Jane  20,  ISM.) 
CKimvAi.  Law— Conn  mdahob— Comp»tbiiot  or 

JUKOB. 

1.  An  affldaTlt  for  coDtina&nce  stated  that 
M.  wa«  a  material  wltnesa,  and  would  testify 
that  deceased  made  threats  acaiost  defandant, 
bat  did  not  atate  tliat  tbJs  cowd  not  be  iirored 
fay  other  witnesses.  Bdd,  that  denying  the  mo- 
tion was  not  such  an  abose  of  dlscretiMi  as 
would  warront  a  rercrsaL 

2.  A  Juror  stated  that  he  had  formed  and 
eztMfissed  an  opinion  as  to  the  Kuilt  or  inno- 
eeoce  of  the  defendant:  that  be  still  entertained 
that  opinion;  that  it  woald  require  evldeace  to 
remove  it;  that  he  could  not  disregard  that 
opinion  until  it  was  removed  b^'  evidence;  that 
he  could  determine  the  facts  with  the  same  im- 
partiality that  ha  could  had  he  heard  nothing 


abont  It;  that  he  was  anMased,  execnt  by  tte 
newq>aper  reports.  HM,  that  a  cfaallapgs  for 
cause  should  have  been  sustained. 

8.  Where  It  la  souaht  to  Impeadi  a  witness 
by  ivoving  that  he  made  statements  out  of  court 
contrary  to  those  in  court  it  Is  not  proper  to  al* 
low  a  witness.  In  rebuttal,  to  state  that  the 
statements  out  of  court  were  the  same  as  his 
testimcmy  In  court,  without  calling  for  the  atate- 
ments  nwde  out  of  court;  the  proper  method 
being  to  prove  the  statements  made  ont  of 
court,  and  allow  tile  Jury  to  decide  wliether  they 
are  the  same  aa  the  testimony  given  in  oonrt. 

Appeal  from  superior  oonrt.  King  county; 
T.  J.  Humes,  Judge. 

James  Murphy  wss  convicted  «S  murder, 
and  appeals.  Reversed. 

Bonald  ft  Plies,  for  axvpellant  3<ihn  F. 
MUler.  Proa.  Atty^  and  A.  Q.  UcBride^  fior 
the  State. 

DUNBAR,  O.  3.  The  defendant  was  proas* 
cnted  for  murder  In  the  first  degree.  A  rw- 
diet  ct  guilty  of  murder  In  the  second  de- 
gree was  rendered,  motion  for  a  new  trial 
wss  made  and  overruled,  and  defendant 
sentenced  to  a  term  of  15  years  In  the  p«il- 
tentlary.  The  first  assignment  of  error  Is 
that  the  court  erred  In  denying  d^endanfs 
motion  for  a  eontlnnancob  The  affidavit  for 
oontbraanoe  shows  that  one  Daniel  McMillan 
was  a  material  and  necessary  witness  an 
behalf  of  the  defttun^  In  that  the  defendant 
could  prove  by  said  Daniel  McMillan  cer- 
tain threats  that  had  been  made  by  the  de- 
ceased sgalnat  the  dtfendan^  and  a  contlnn- 
anoe  was  asked  for  days  to  procnre  the 
attendance  of  the  said  McMillan.  Tnasmndi 
aa  It  does  not  appear  from  the  affidavit  that 
this  orldmce  oonld  not  hav*  been  obtained 
from  othor  witnesses,  and  Inasmuch  as  under 
the  statute  a  large  discretion  Is  vested  In  the 
trial  court  in  relation  to  the  oontlnnanee  of 
a  caose^  we  are  not  prepsred  to  say  that  thers 
was  anch  an  abuse  of  discretion  tha  eoort 
in  refusing  to  grant  a  continuance  on  the 
showing  made  that  this  court  would  rsvcrse 
the  judgment  on  that  ground. 

The  second  ssslgnment.  however,  via.  that 
the  court  ored  In  denying  defendant's  chaV 
lenge  for  cause  to  Juror  Kile,  is,  In  our  minds, 
a  more  serioos  one,  as  it  seems  to  us  that  a 
substantial  right  was  denied  to  the  defend- 
ant, namely,  the  right  to  be  tried  by  an  Im- 
partial Jury.  In  order  that  tha!«  may  be  no 
misconception  of  what  the  ruling  of  the  court 
is  on  this  question,  we  think  it  Important  to 
set  out  fully  the  examination  of  titie  Jnror 
EUe.  After  stating  that  he  bad  read  an  ac- 
count of  tiie  murder  In  the  papers,  and  an- 
swerinc  some  preliminary  questions,  the  fol- 
lowing questions  and  answm  appear:  "Ques- 
tion. Then  such  opinions  as  would  be  ftH^ned 
by  reading  the  papas  there  were  formed  and 
expressed?  Answv.  Yea,  sir.  Q.  And  those 
papers  all  seemed  to  give  It  one  way.  didn't 
they?  A.  Xes,  sir;  as  near  as  I  could  tell, 
the  papon  were  very  much  one  way.  Q. 
And  the  papors  expressed  opinloiis,  did  thty 
not?  A.  Yes,  ale  Q.  Ap4  tho  mrlnlou 
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which  yon  and  yonr  nelfhlxvs  expressed 
were  Id  accordance  with  the  opinions  ex- 
pressed In  the  newspapers?  A.  Yes,  sir.  Q. 
And  you  have  not  had  any  occasion  since  that 
to  change  your  opinion?  A.  No,  because  I 
hare  not  heard  anything  more  about  it.  Q. 
And  you  stUl,  of  course,  entertain  now  the 
opinion  which  you  formed  at  that  time?  A 
X  do.  Q.  That  opinion  Is  such  an  opinion  as 
would  require  evidence  to  remove,  would  It? 
A  It  would.  Q.  Tou  could  not  diregard  that 
opinion  in  this  case  unless  there  should  be 
evidence  introduced  to  overcome  that  opin- 
ion, could  you?  A.  I  could  not  Q.  That 
opinion  will  stay  with  you  In  this  case,  will 
It,  unless  evidence  Is  introduced  to  the  con- 
trary to  remove  It?  A.  Yes,  sir.  Q.  If  there 
should  be  no  evidence  introduced  to  the  con- 
trary, then  that  opinion  w^hlch  yon  have 
formed,  and  which  you  now  entertain,  will 
simply  add  weight  to  whatever  opinion  you 
form  on  this  testimony?  A.  I  think  It  would. 
Q.  Will  you  consider  that  opinion  as  a  cir- 
cumstance, or  as  {jiving  weight  to  the  testi- 
mony here  which  is  given  in  accordance  with 
that  opinion?  A.  Yes,  I  think  I  would.  Q. 
WIU  you  diregard  that  opinion  until  It  Is  over- 
come and  wiped  out  of  your  niind  by  evi- 
dence to  the  contrary?  A.  I  don't  see  as  I 
could.  Q.  Would  you  require  evidence  to  the 
contrary  before  you  would  disregai'd  that 
opinion?  A.  I  would.  Q.  Your  mlQd  at  this 
time,  then,  is  not  perfectly  tree  from  any 
opinion  as  to  the  merits  of  this  ease?  A. 
It  is  not,  any  more  than  what  I  have  read.  I 
have  an  opinion,  of  course.  Q.  So  that  that 
opinion  Is  still  in  your  mtud  at  the  entrance 
upon  this  trial?  A.  It  is.  Mr.  Ronald:  I 
think,  if  your  honor  please,  we  will  Interpose 
a  challenge  for  cause  to  this  juror.  The 
Court:  Is  the  challenge  denied?  :Mr.  Miller 
(prosecuting  attM-ney):  We  deny  the  chal- 
lenge. The  Court:  You  say  you  have  some 
opinion  of  the  defendant's  guilt  or  innocence 
on  this  charge?  A,  I  have,  from  what  I  read 
in  the  paper.  Q.  Is  that  opinion  founded 
wholly  upon  what  you  read  In  the  paper?  A. 
That  is  what  it  is  founded  on;  yea,  sir.  Q. 
Pounded  wholly  upon  what  you  read  in  the 
paper?  No  one  has  undertaken  to  tell  you 
what  the  facts  were  in  this  case?  A.  No, 
because  them  that  I  talked  with  ^dn't  know 
any  more  than  I  did  about  what  they  read  In 
the  paper,  Q.  You  all  formed  yoiur  impres- 
sion flrom  what  you  read  in  the  newspaper? 
A.  Yes,  sir.  Q.  Do  you  think  that  you  can 
hear  and  determine  the  facts  in  this  case 
from  the  evidence  given  by  the  witnesses  here 
upon  the  witness  stand  with  the  same  Im- 
partiality and  with  the  same  fairness  that 
you  could  If  you  had  heard  nothing  about 
this  thing?  A.  I  think  I  could.  Q.  Well, 
will  you  hear  and  determine  this  cause  with 
that  same  degree  of  impartiality  and  fairness 
that  you  would  If  you  had  heard  nothing 
about  It?  A.  Well,  I  think  It  would  take  a 
little  more  evidence  than  It  would  If  I  had 
never  heard  anything  about  it   Q.  You  think 


what  you  read  In  the  newspapers  would  be 
liable  to  Influence  yon  here  as  a  juror  in  this 
case?  A.  It  would,  unless  I  bad  something 
that  was  strong  on  the  other  side.  Q.  You 
would  allow  what  you  read  In  the  news- 
papers to  lnfluene«  your  Judgment?  A.  To  a 
certain  extent  I  should,  unless  I  knew  some- 
thing to  the  contrary.  Q.  Do  you  feel  as 
though  you  were  perfectly  free  and  unbiased 
in  this  case?  A.  I  do,  so  far  as  that  is  con- 
cerned. Q.  You  don't  think,  then,  that  you 
would  be  able  to  hear  the  case  with  the  same 
Impartiality  that  you  would  if  you  had  heard 
nothing  about  it?  A.  I  suppose  there  wonld 
be,  to  a  certain  extent,  a  little  In  my  mind. 
Q.  Do  you  think  you  would  be  able  to  lay 
aside  what  impressions  you  have  formed 
from  reading  the  newspapers,  and  try  the 
case  here  upon  the  evidence?  A.  I  would  If 
I  could  get  stronger  evidence.  Q.  Do  you 
think  yon  would  be  able  to  wholly  lay  aside 
the  Impressions  yon  have  received  from  read- 
ing this  account  in  the  newspaper,  and  try 
the  case  wholly  upon  the  evidence  here  Intro- 
duced? A.  Yes,  I  think  I  could.  Q.  Yon 
think  you  can  do  that?  A.  Yes,  sir."  This 
Is  all  the  examination  that  was  made  of  the 
juror.  At  its  close  the  defendant's  counsel 
urged  upon  the  court  that  It  was  defendant's 
right  to  have  a  fair  Jury;  that  there  were  a 
great  many  jin*ymen  in  the  coimty;  that  it 
was  no  trouble  to  get  a  fair  jury;  and  that, 
therefore,  there  was  no  necessity  for  having 
this  man  sit  on  the  Jury,  with  his  mind  en- 
tertaining in  the  least  any  Impressions  upon 
the  merits  of  the  case.  But  the  court  de- 
cided that  the  juror  was  competent,  and  he 
was  accepted.  The  record  shows  that  de- 
fendant's peremptory  challenges  were  aU  ex- 
hausted. 

In  these  days  of  general  and  rapid  dis- 
semlnation  of  news  and  of  events,  where 
rumors  of  crimes  are  spread  by  means  of 
newspapers  and  other  agencies  rapidly 
throughout  the  country,  and  are  brought 
to  the  attention  of  every  Intelligent  citizen, 
the  rule  In  relation  to  Information  possessed 
by  jurors  has  necessarily  become  somewhat 
changed,  and  the  strict  enforcement  of  a 
lack  of  knowledge  on  the  subject  to  be  ad- 
judicated necessarily  somewhat  relaxed;  and 
It  would  work  a  miscarriage  of  justice  if 
the  simple  reading  of  newspaper  reiwrta  of 
crimes  that  had  been  committed,  or  the  lis- 
tening to  rumors  concerning  the  commission 
of  such  crimes,  should  be  held  to  exclude 
jurors  from  the  trial  of  criminal  cases;  and 
no  court  in  this  age,  we  think,  would  go  to 
the  extent  of  holding  a  juror  incompetent 
simply  because  he  had  read  newspaper  re- 
ports of  the  perpetration  of  a  crime,  or  had 
heard  rumors  concerning  its  perpetration. 
But,  while  regarding  the  changed  conditions 
of  society  In  this  respect,  and  giving  to  them 
due  coosideratlon,  it  will  not  do  to  go  to  the 
other  extreme,  and  relax  the  rule  to  the  ex- 
tent of  depriving  a  defendant  of  his  consti- 
tutional rlffht  to  be  tried  by  an  Impartial 
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Jnry.  It  mtist  be  conceded  that,  If  a  Juror 
has  an  opinion  as  to  the  guilt  or  Innocence  of 
«  defendant,  and  that  opinion  Is  so  material 
and  tangible  and  fixed  as  to  require  evidence 
to  remove  it,  he  does  not  enter  the  Jury  box 
aa  an  impartial  Juror;  and  It  maizes  no  differ- 
ence whether  that  opinion  has  been  obtained 
through  the  medium  of  newspapers  which 
professed  to  recite  the  facts,  and  which  reci- 
tation the  Juror  believed,  or  whether  it  was 
obtained  by  listening  to  the  rehearsal  of  the 
facts  by  some  indlvidnal.  The  materlalthlng 
to  be  ascertained  Is  whether  the  mind  of  the 
Juror  is  impartial,  and  whether  he  has  an 
opinion,  which  must  always  be  distinguished 
from  a  mere  floating  impression,  as  to  the 
guilt  or  innocence  of  the  defendant.  How  he 
came  by  that  opinion  Is  entirely  immaterial. 
If  a  Juror  testifies  that  he  has  read  a  news- 
paper account,  and  tliat,  if  such  account  be 
true,  he  believes  the  defendant  to  be  either 
guilty  or  Innocent,  as  the  case  may  be,  he 
manifestly  would  be  a  competent  Juror,  for 
he  has  no  fixed  opinion  as  to  whether  the 
facts  which  have  been  related  to  him  are 
true  or  not  Hence  he  approaches  the  exam- 
ination of  the  case  with  a  mind  perfectly  sus- 
ceptible to  receive  the  truth  as  It  appears 
from  the  testimony  presented.  But  where  he 
states  that  he  has  heard  a  recital  of  the  facts, 
whether  by  a  newspaper  or  by  an  individual 
statement,  and  that  he  believes  the  facts 
stated,  and  from  such  statements  tliat  he  Is 
In  a  condition  of  mind  that  It  would  take  evl* 
dence  to  remove  the  belief  that  he  already 
entertains,  then  it  seems  equally  manifest 
that  he  comes  to  the  Investigation  of  the 
case  with  a  bias  either  for  or  against  the  de- 
fendant, and  is  therefore  not.  In  the  meaning 
of  the  law,  an  Impartial  Juror.  Now,  It  Is 
true  that  the  Juror  in  this  case  finally  said, 
after  being  questioned  by  the  cotirt,  that  he 
thought  he  could  wholly  lay  aside  the  Im- 
pressions he  had  received  from  reading  the 
newspapers,  end  try  the  case  wholly  upon 
the  evidence  Introduced;  but  this  statement 
gains  no  strength  from  Its  having  been  the 
last  statement  made,  for,  when  the  preceding 
question  was  put  to  him,  his  answer  was 
that  he  could,  "if  he  could  get  stronger  evi- 
dence." Stronger  evidence  of  what?  The 
some  evidence  that  would  be  required  to 
convict  in  the  mind  of  one  Juror  ought  to  be 
Bufliclent  to  convict  In  the  mind  of  another 
Juror;  and.  If  the  presumption  is  that  the 
defendant  must  prove  his  Innocence  by  af- 
firmative defense,  it  would  seem  that  the 
evidence  which  he  offered  in  defense,  if  It 
was  strong  enough  to  carry  conviction  to  the 
mind  of  a  person  who  was  absolutely  without 
any  knowledge  on  the  subject,  ought  to  be 
strong  enough  to  carry  conviction  to  the 
minds  of  all  the  Jurors;  while,  on  the  other 
hand,  if  the  true  presumption  Is  to  prevail,  viz., 
that  he  Is  to  be  held  innocent  until  proven 
guilty,  no  less  amount  of  proof  oughtto  suffice 
to  convict  him  In  the  mind  of  tiiis  Juror  than 
would  warrant  his  conviction  In  the  mluda 


of  the  otb^  Jurors.  In  other  words,  there 
ought  not  to  be  a  man  mi  the  Jury  who  is  in- 
fluenced by  testimony  or  informatloa  obtain- 
ed outside  of  the  trial  of  the  case.  ThU  ccm- 
dltion,  it  seems  to  ua,  appears  plainly  from 
the  examination  of  this  Jnzor  by  the  court, 
laying  aside  the  examlnaUou  by  the  counsel 
for  the  defense,  which  might  possibly  have 
a  tendency  to  mislead  Hie  Juror,  and  cause 
him  to  answer  nuwittingly  with  regard  to  his 
imprestions;  for  when  the  court  asked  him 
if  he  could  bear  and  determine  this  caase 
with  the  same  degree  of  Impartiality  and 
fairness  that  he  could  If  he  had  heard  noth- 
ing about  it,  his  answer  was  that  he  thought 
It  would  take  a  Uttie  more  evidence  than  It 
would  If  he  had  never  heard  anything  about 
It;  and,  when  asked  if  what  he  read  in  the 
newspapers  would  be  liable  to  Infiuence  him 
while  acting  aa  a  Juror,  he  frankly  stated 
that  it  would,  unless  he  had  something  that 
was  strong  on  the  other  side.  The  whole  tes- 
timony shows  that  the  witness'  mind  had 
been  made  up  as  to  the  guilt  or  innocence  of 
this  defendant;  and,  when  that  conclusively 
appears  from  the  examination,  it  will  not 
be  left  to  the  final  onnotmcement  of  the  Jnrw 
to  decide  whether  or  not  he  thinks  he  can 
wholly  lay  aside  those  convictions,  and  try 
the  case  upon  the  testimony  presented.  Nor 
do  we  think  that  a  case  can  be  found  which 
would  sustain  the  court  in  refusing  to  grant 
a  challenge  to  a  Juror  who  shows  by  his  ex- 
amination that  he  IB  aa  incompetent  as  the 
Juror  in  this  case. 

The  first  case  cited  by  the  respondent  to 
sustain  his  contention  that  the  Juror  was 
competent  Is  Holt  v.  People,  13  Mich.  228. 
There  the  answer  of  the  Juror  was,  "I  have 
formed  a  partial  opinion  as  to  the  guHt  or 
innocence  of  the  defendant  fi'om  rumors 
heard  in  the  street,  but  not  a  positive  opin- 
ion." Upon  this  statement  respondent's 
counsel  challenged  the  Juror  for  cause,  and 
without  further  examination  the  challenge 
was  overruied;  and  the  court,  after  comment- 
ing on  the  fact  that  under  the  present  condi- 
tions of  society  it  was  frequently  impossible 
for  Jiu-ors  to  come  to  the  investigatioc  <tf 
criminal  charges  with  minds  entirely  unim- 
pressed with  what  they  may  have  heard  In 
regard  to  them,  or  entirely  without  Informa- 
tion concerning  them,  siistained  the  lower 
court  on  the  ground  that  his  mere  statement 
did  not  disqualify  him,  but  stated  that  fur- 
ther inquiries  might  possibly  have  shown 
that  It  was  of  a  nature  to  constitute  disquali- 
fication; but,  as  the  defendant  did  not  see  fit 
to  make  them,  and  as  the  prosecution  was 
not  called  upon  to  enter  on  the  InvraUgatlon 
if  the  defendant  left  It  Imperfect,  and  before 
he  had  a  prima  facie  cause  for  exduslon,  that 
they  would  not  Interfere  with  the  discretion 
of  the  Judge.  Stephens  t.  People,  38  Mich. 
739,  also  cited  by  the  respondent,  a  case 
which  refers  to  Holt  v.  People,  supra,  and  In- 
dorses it.  notwitlistandlng  lays  down  the  role 
that  a  Juror's  opliUon  as  to  tbe  guilt  or  inno- 
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ccsice  of  tbe  acciued  mnat  not  be  aacb  as  will 
prevent  his  givbas  due  weight  to  the  pre- 
Bumption  of  Innocence,  and  that  a  Juror  wlio 
Is  BO  impressed  with  the  guilt  of  the  acciised 
aa  to  need  evidence  to  overcome  his  Impres- 
sions (which  It  win  be  seen  is  exactly  the  con- 
dition of  mind  testified  to  by  tbe  juror  in  this 
i-ase)  Is  not  impartial;  and  the  court  says  that 
It  Is  useless,  under  such  circumstances,  to  ask 
him  whether  he  can  return  a  Just  and  Impar- 
tial Terdict  In  that  case  the  plaintiff  In  er- 
ror was  convicted  of  keeping  a  house  of  pros- 
titution. Six  of  the  persons  who  were  then 
summoned  as  Jurors,  on  being  challenged, 
stated  under  oath  that  they  had  formed  an 
(qylnlon  from  what  they  had  heard  or  from 
reputattoji  that  the  house  kept  by  the  de* 
fendant  was  a  house  of  prostitution,  and 
some  of  them  stated  that  their  opinions  or 
lmi»%ssIons  were  of  that  character  that  It 
would  require  evldrace  to  remove  them.  In 
each  imtaufie,  when  the  defense  had  gone 
through  with  the  examination  of  the  Juror, 
the  Jtidge  took  him  In  hand,  and  tbe  follow- 
ing Is  his  examination  of  the  first:  "Q.  Will 
you  state  whetb»  the  Infornuition  you  have 
received  or  the  im^Hresslon  you  have  formed 
In  regard  to  the  house  there  is  of  such  a  posi- 
tive character  that  it  would  be  impossible  for 
you  to  dt  here  and  hear  the  testimony  and 
decide  impartially  between  the  people  of 
this  state  and  the  prisoner  at  the  bar  as  to 
whether  she  was  guilty  of  the  crime  charged 
within  the  date  mentioned  In  this  informa- 
tion? A.  I  think  not,  sir.  Q.  You  think  you 
could  sit?  A.  Yes,  sir."  Tbe  court  thereup- 
on ovemiled  the  challenge.  In  that  case 
there  was  a  statute  in  the  state  of  Michigan 
providing  that:  "The  previous  formation  or 
expreesion  of  opinion  or  Impression,  not  posi- 
tive In  Its  character,  in  reference  to  the  cir- 
cumstances upon  which  any  criminal  prose- 
cutloD  Is  based,  or  In  reference  to  the  guilt  or 
Innocence  of  the  prisoner,  or  a  present  opin- 
ion or  impression  lu  ref^uce  thereto,  such 
opinion  or  Impression  not  being  positive  in 
Its  character,  or  not  being  based  on  personal 
knowledge  of  the  facts  in  tbe  case,  shall  not 
be  a  sofflcieut  ground  of  challenge  fw  princi- 
pal cause,  to  any  person  who  is  otherwise 
legally  qualified  to  serve  as  a  Juror  upon  the 
trial  of  such  action:  provided,  the  person 
proposed  aa  a  Juror,  who  may  have  formed 
or  expressed,  or  has  such  opinion  or  impres- 
sion as  aforesaid,  shall  dcdiare  on  oath  that 
he  verily  believes  that  he  can  render  an  Im- 
partial verdict  according  to  the  evidence  sub- 
mitted to  the  Jury  on  such  trial:  provided 
further,  the  court  shall  be  sntisfled  that  the 
person  so  proposed  as  a  Juror  does  not  enter- 
tain such  a  present  opinion  as  would  influ- 
ence his  verdict  as  a  Juror."  But,  notwith- 
standing this  statute,  and  the  large  discre- 
tion which  vested  thereby  In  the  trial  court, 
the  supreme  court  of  Michigan  held  that  it 
was  error  In  the  court  to  refuse  to  allow  the 
challenge  upon  the  qucsUou  and  answer 
above  recited.   They  say  that  "the  constltu- 


tlou  ct  Ifldilgan  provides  ttiat  in  every 
criminal  prosecution  the  accused  shall  have 
tbe  right  to  a  speedy  and  public  trial  by  an 
impartial  Jury,*  and  that  no  legislation  can 
take  this  right  away."  "The  question  on 
this  record,"  says  the  court,  "is  whether  that 
Jury  can  be  an  Impartial  one  whose  members 
are  already  so  Impressed  with  the  guilt  of 
the  accused  that  evidence  would  be  required 
to  overcome  such  impressions.  It  seems  to 
us  that  this  question  needs  only  to  be  stated; 
It  calls  for  no  discussion.  This  woman,  in- 
stead of  entering  upon  ho-  trial  supported  by 
a  presumption  of  innocence,  was,  in  the 
minds  of  the  Jury  when  they  were  impan- 
eled, condemned  already;  and  by  their  own 
statements  under  oath  it  is  manifest  that  this 
condemnation  would  stand  against  her  untU 
removed  by  evidence.  Under  such  circum- 
stances It  Is  idle  to  Inquire  of  Jurors  whether 
or  not  they  can  return  Just  and  impartial 
verdicts.  The  more  clear  and  positive  wore 
their  previous  impressions  of  guilt,  the  more 
certain  may  they  bo  that  they  can  act  im- 
partially in  condemning  the  guilty  party. 
They  go  Into  the  Jury  box  in  a  state  of  mind 
that  is  well  calculated  to  give  a  color  of  guilt 
to  all  the  evidence;  and,  if  the  accused  es- 
capes conviction,  it  will  not  be  because  the 
evidmce  has  [not]  established  guilt  b^ond  a 
reasonable  doubt,  but  because  an  accused 
party,  condemned  In  advance,  and  called  up- 
on to  exculpate  himself  before  a  prejudiced 
tribunal,  has  succeeded  In  doing  so." 

Section  22  of  article  1  of  the  constitution 
of  this  state  guaranties  to  every  pei-son  de- 
fendant in  a  criminal  prosecution  the  right  to 
a  trial  by  an  Impartial  Jury  of  the  county  in 
which  the  offense  is  alleged  to  have  been 
committed,  and  it  seems  evident  to  us  from 
the  statements  made  by  the  Juror  K^ift  In 
this  case  that  he  was  not  an  Impartial  juror. 
If  all  the  Jurors  who  tried  the  cause  were 
concededly  in  the  same  condition  of  mind 
that  Kile  was,  viz.— presuming  that  his  con- 
victions were  against  the  defendant— were  In 
a  state  of  mind  to  consider  the  defendant 
guilty  of  the  crime  charged  until  th^-e  was 
strong  evidence  to  support  the  theory  of  in- 
nocence, the  trial  would  have  been  little  less 
than  a  farce,  and  our  boasted  constitutional 
privilege  of  a  trial  by  an  Impartial  Jury 
would  be  a  privilege  exlstii^  more  in  theory 
than  practice.  Cases  might  possibly  arise 
where,  by  reason  of  the  heiuousness  of  the 
crime  and  the  great  puUlclty  that  would 
naturally  be  given  to  it,  it  would  be  difficult 
to  obtaUi  Jurors  that  had  not  more  or  less 
Information,  and  possibly  some  Impres^tm 
as  to  the  guilt  or  Innocence  of  the  defendant; 
but  no  such  state  of  facts  Is  shown  In  this 
cause.  It  was  urged  upon  the  court  at  tbe 
time  that  an  absolutely  Impartial  Jury  could 
be  obtained,  and  there  was  no  good  reason 
why  the  court  should  have  arbitrarily  Im- 
posed this  Juror,  entertaining  the  convictions 
which  he  had  expressed,  upon  this  defendant 

It  la  genonlly  oonttmdcd  that  a  different 
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rule  diould  obtain  In  discharging  a  Jnror 
where  his  competency  Is  called  in  qaeetlon 
than  the  rale  whlcb  should  gotem  In  retain- 
ing him.  No  poB^ble  harm,  at  least  no 
harm  that  rises  above  a  little  temporary  In- 
conroilence,  or  additional  costs,  which  ought 
not  to  be  seriously  considered  where  a  cltl- 
Ben  Is  on  trial  for  his  life  or  Uber^,  can  be 
done  discharging  the  ]uror;  but  very  grave 
barm  may  come  from  retaining  him.  This 
doctrine  is  very  clearly  and  concisely  an- 
nounced In  State  t.  Miller,  29  Kan.  43.  The 
court  there  says:  "We  can  hardly  see  bow 
the  court  could  commit  substantial  «ror 
discharging  any  person  from  the  Jury  when 
twelve  other  good,  lawful,  and  competent 
men  could  easily  be  had  to  sm-e  on  the 
jury.  There  Is  an  immense  difference  be- 
tween discharging  a  Juror  end  retaining  him. 
To  discharge  can  seldom,  If  ever,  do  any 
harm;  while  to  retain  him,  If  his  competency 
Is  doubtful,  may  do  an  Immrase  Injury  to 
one  partj  or  the  other."  And  In  passing  up- 
on the  amount  of  credit  that  should  be  ^ven 
to  the  statement  of  a  Juror  that  he  could  Im- 
partially try  the  case  the  court  says:  "Men 
are  seldom  consdons  of  being  biased  or  prej- 
udiced, or  of  being  In  such  a  condltic»i  that 
they  could  not  try  any  case  Impartially  and 
be  governed  entirely  by  the  evidence  Intro- 
duced on  the  trial  of  the  case."  We  think, 
under  all  the  circumstances  of  this  case,  that 
the  diallenge  to  the  Juror  should  have  been 
mistalned;  that  his  examination  showed  that 
he  was  not  a  competent  Jnror;  and  the  pre- 
snmpUon  is  that  the  rights  of  the  defendant 
were  Jeopardized  by  the  action  of  the  court 
in  compiling  him  to  accept  him  as  a  Juror. 

Wo  have  examined  the  other  errors  al- 
leged, but  think  the  appelant  has  no  sub- 
stantial ground  for  complaint  The  Instrnc- 
tiona,  as  a  whole,  were  fevorable  to  the  de- 
fendant, and  the  Instructions  which  were 
asked  by  the  defendant,  which  properly  stat- 
ed the  law,  had  already  been  substantially 
given  by  the  court.  There  Is,  however,  one 
method  of  proceeding  which,  in  view  of 
another  trial,  might  well  be  spoken  of  here. 
Upon  attempting  to  sustain  the  testimony  of 
witness  Gordon  by  showing  that  he  had  made 
statements  out  of  court  similar  to  the  affi- 
davit which  he  had  filed  In  the  case,  the  wit- 
nesses were  allowed  to  testify  that  they  had 
read  the  affidavit  or  had  heard  the  testimony 
of  the  witness  Gordon,  and  that  the  state- 
ments that  he  had  made  prior  to  that  time 
were  the  same  as  those  made  In  the  affidavit. 
For  instance,  Mr.  Winstock,  called  by  the 
prosecution  In  rebuttal,  was  handed  Exhibit 
B  (l>eing  the  affidavit  made  by  Gordon  In  the 
prosecuting  attorney's  office),  and  the  follow- 
ing question  was  asked:  "You  may  state, 
Mr.  Winstock,  how  Qie  statement  that  he 
made  to  yon  as  to  his  being  present  and 
witnessing  the  shootinR  of  Phil  Dawe  cor- 
responds with  the  statement  made  in  that 
affidavit  as  to  bis  t>eing  present  and  witness- 
ing the  shooting  of  Phil  Dawe.  Answer. 


Ab8(^ntely  the  same.**  Tlie  following  qnes* 
tlon  was  thai  put  to  Ghl^  Jackson  by  the 
SHTDsecntlng  attorney:  "How  did  the  state- 
ment made  by  Mr.  OOTdon  to  yon  a  few 
minutes  ^.Ttesr  the  shooting  cfflrespond  trlth 
the  statement  that  he  (Gordon)  made  In  the 
trial  of  this  case  to  tills  jury?  Answer.  In 
substance  It  is  the  same;"  We  think  this  Is 
not  a  fiair  method  or  way  of  lotrodnclng  this 
testlmoiiy.  The  witness  ought  to  have  been 
required  to  have  stated  what  the  statemeut 
was  that  was  made  to  him  by  Gordon  short* 
ly  after  the  shootli^  occoned,  and  let  the 
Jury  determine  whether  It  was  substantially 
the  same  statement  that  was  testified  to  1^ 
Gordon  in  court,  or  was  sworn  to  by  Um  In 
his  affidavit  It  Is  true,  as  was  argued  1^ 
the  attorney  for  respondent,  that  the  truth 
of  the  statements  of  these  corroborating  wit- 
nesses might  hare  been  elicited  by  cross- 
examination,  but  the  testimony  that  tbe 
statements  were  the  same  hcd  already  gone 
to  the  Jury,  and  had  doubtless  made  their  im- 
pression upon  the  minds  of  the  Jury,  and  we 
do  not  think  that  the  burden  ought  to  be  im- 
posed upon  the  detetme  of  eradicating  from 
the  minds  of  the  jury  lmpresBl<Mis  which  had 
been  made  by  Incompetent  testlmtmy.  Cer- 
tainly a  more  tnith-^icltlng  method  would 
have  been  the  one  above  suggested,  rlx.  tat 
the  witness  to  have  stated  what  the  state- 
ments were,  and  for  the  Jury  to  have  made 
the  comparisons  and  drawn  the  concluslona. 
We  do  not  now  say  that  we  would  reverae 
the  case  were  this  the  only  error  found  In  the 
record,  but  would  recommend  upon  the  re- 
trial of  the  case  the  method  suggested.  But 
for  the  error  in  refusing  to  sustain  the  chal- 
lenge to  the  Juror  Kile  the  Judgment  must 
be  reversed,  and  the  cause  remanded,  with 
Instructions  to  grant  a  new  trlaL 

ANDERS,  800TT,  STILES,  and  HOTT. 
JJ.,  concur. 


STATE  V.  WILSON. 
(Snpreme  Court  of  Washington.  Juim  21, 1884.) 

BUHOLABT — IXVORKATIOX  —  COMerrtCTlOXAlt  IjAM 
— CONTIHUAHCB. 

1.  Under  Code,  {  828,  which,  in  a  [wosecii- 
tion  for  burglary,  casta  the  burden  of  [moving 
innocence  of  enttr  on  defendant,  it  is  not  nec- 
essary for  the  information  to  fltate  the  partioa- 
lar  misdemeanor  or  felony  n-hich,  defeadant  in- 
tended to  commit.  Liobeck  v.  State,  25  Pac 
452, 1  Wash.  St.  338,  followed. 

2.  Code,  S  828,  which,  on  a  prosecntion  for 
burglary,  casts  the  burden  oi  proving  the  inno- 
cenee  of  the  entry  on  defendant.  Is  not  nncoo- 
Btitutioual  in  raismg  a  prima  facie  presumptioD 
of  guilt  from  proof  of  the  entry.  State  t.  An- 
derson, 31  Pac.  969,  5  Wash.  St.  350.  fi^owed. 

.S.  Lnn-B   1S87-8S,  p.  U.  amending  Code, 

?'  827,  defining  the  crime  of  burglary  by  en- 
arging  its  scope,  does  not  by  implication  repeal 
section  828.  which  casts  the  burden  of  proving 
innoc«ice  of  entrf  on  defendant. 

4.  An  allegation,  in  an  afSdavit  tKX  ccmtin- 
nance,  that  defendant  expects  to  prove  an  aliln 
by  certain  absent  witnesses,  is  a  conclnrion  of 
law,  and  Is  iosnfficient. 
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B.  Statements  la  an  aSdartt  for  coDtinn- 
anco  tbat  absent  witiieasea  are  eomewhere  with- 
to  thp  Htate,  and  that  their  whereabouts  could 
not  be  ascertbined  hj  defendant,  are  manifestly 
■contradictory  and  insofficient. 

6.  A  statement  in  an  affidavit  defendant 
confined  in  jail  that  bis  counsel  had  made  in- 
ereasin?  efforts  to  ascertain  the  whereabouts  ot 
Absent  witnessea  ia  liearBajr,  and  ihould  be  aup- 
plemented  by  the  oouniel'a  affidavit. 

Appeal  f^m  enperlor  court,  King  comity; 
T.  i.  Htimw,  Judge. 

Frank:  Wilson  was  convicted  of  burglary, 
and  appeali.  AfBrmed. 

G.  D.  Farwdl,  for  appellant  Jobn  F.  Mil- 
ler, FroB.  At^.,  and  A  G.  McBrlde,  for  the 
State. 

DUNBAR,  C.  J.  The  prosecution  In  this 
action  was  commenced  by  Information.  Up- 
on the  trial  of  the  case,  the  appellant  was 
found  guilty,  and  sentenced  to  eight  years' 
imprisonment  In  the  state  penitentiary.  Tho 
sufficiency  of  the  Information  was  objected 
to  by  motion  to  quasb.  by  demurrer,  and  by 
tnotion  In  arrest  of  judgment  The  charging 
^rt  of  the  Information  is  as  follows:  "He, 
the  said  Frank  'Wilson,  in  the  county  of 
'  King,  state  of  Washington,  on  the  7th  day  of 
December,  1802,  in  the  nighttime  of  the  said 
day,  the  dwelling  house  of  one  Christian 
Ererson,  in  said  county  situate,  unlawfully, 
willfully,  feloniously,  and  burglariously  did 
enter,  with  Intent  then  and  there  to  com- 
mit a  felony  therein."  The  sufflciency  of  this 
information  was  directly  passed  upon  by  this 
court  in  Linbeck  v.  State,  1  Wash.  St.  330,  25 
Pac.  452.  After  reciting  the  law  describing 
bm^lar>-,  the  court  said:  "And,  by  virtue  of 
Ita  provisions,  the  prosecution  Is  no  longer 
compelled  to  prove  with  what  Intent  the  de- 
fendant enters,  but,  on  the  contrary,  the  xm- 
lawful  entering  having  been  proved,  the  in- 
tent to  commit  a  crime  or  misdemeanor  is  pre- 
sumed; and,  this  being  bo,  we  are  unable  to 
see  how  the  accuracy  required  before  such 
section  was  enacted  can  now  aid  the  de- 
fendant. The  burden  of  showing  the  Intent 
with  which  he  entered  is  by  said  section  cast 
upon  him,  and  he  can  show  sucb  an  intent  to 
have  been  an  innocent  one,  as  well  without 
the  details  as  to  his  specific  intent  as  with 
it  Aided  by  the  section  above  quoted,  the 
Information  was  sufficient"  In  view  of  this 
decision,  direct  and  positive  as  It  was.  It 
would  seem  tbat  this  court  should  not  be 
again  called  upon  to  pass  upon  the  sufficiency 
of  the  Indictment  In  this  particular.  Any  ar- 
gument as  to  the  propriety  of  the  law  should 
be  addressed  to  the  legislative  department  of 
the  govemment  and  not  to  this  court;  and 
the  constitutionality  of  this  same  statute  was 
as  directly  passed  upon  by  this  eonrt  in 
State  T.  Anderson,  S  Wash.  350,  31  Pac.  009, 
where  the  court  said:  "We  see  no  reason, 
bowever,  toe  holding  tbat  the  leglslatiire  ex- 
ceeded Its  power  in  providing  tiiat  the  pre- 
■timptltm  of  criminal  Intent  should  follow 
the  proof  of  unlawful  entry,  as  provided  In 


said  section.  Tb»  presumption  provided  for 
Is  not  a  conclusive  one,  and,  even  without  the 
aid  of  such  legislation,  the  jury  would  be 
justified  in  finding  a  criminal  Intent  from  the 
fact  of  the  unlawful  entry.  If,  under  all  the 
drcomstances  surrounding  the  case,  such  a 
presumption  would  be  a  reasonable  one.  It 
is  the  constitutional  right  of  defendant  to  de- 
mand proof  of  his  guilt  before  he  shall  be 
convicted  of  a  crime,  but  it  does  not  follow 
from  such  fact  that  It  Is  beyond  the  power 
of  the  legislature  to  provide  that  a  certain 
presmnptlon  may  follow  from  the  establish- 
ment of  a  fact  from  which  such  presumption 
may  follow  as  a  reasonable  conclusion." 

But  it  is  also  urged  by  the  appellant  in  this 
case  that  section  828  of  the  Code,  which  casta 
the  burden  of  proving  the  innocence  of  the 
entry  upon  the  defendant,  has  been  repealed 
by  the  amendment  of  section  827,  Laws 
Wash.  1887-88.  The  argument  Is  that  sec- 
tion 828  of  the  Code  Is  but  a  proviso  of  sec- 
tion 827,  and  that,  by  the  amendment  of 
section  827  by  the  legislature  in  1888,'  the 
proivlso  was  repealed  with  the  original  section 
so  amended.  But  an  Inspection  of  the  re- 
spective sections  827  and  828  of  tho  Code 
shows  that  828  is  in  no  sense  a  proviso  to 
827.  A  proviso,  as  we  understand  It,  is 
either  a  limitation  or  an  addition  to  the  pro- 
visions of  a  sertlon;  and  here  section  827  do- 
fiuea  the  crime  of  burglary,  and  section  828 
simply  provides  a  rule  of  evidence,  by  stat- 
ing that,  where  a  person  shall  have  un- 
lawfully cntere<l  as  described  In  the  preced- 
ing section,  he  shall  be  deemed  to  have  mode 
such  entry  or  breaking  with  Intent  to  commit 
a  misdemeanor  or  felony,  unless  such  entry 
or  breaking  shall  bo  explained.  It  can  In  no 
sense  be  considered  a  proviso  to  tho  preced- 
ing section.  Neither  do  we  think  there  Is 
merit  in  the  contention  of  tho  appellant  that 
section  827  was  repealed  by  the  amendatory 
act  of  18S7-88,  by  reason  of  the  latter  act 
Demg  a  revisory  act  concerning  the  offense 
of  burglary.  There  was  no  attempt  by  the 
legislature  in  1888  to  revise  the  act  concern- 
ing the  offense  of  burglary,  but  It  was  simply 
an  enlargement  of  the  statute  concerning 
burglary,  and  made  the  entry  Into  certain 
buildings  and  structui-es  burglary,  which  was 
not  bm-giary  before.  Its  only  effect  was  to 
amend  what  it  purported  to  amend,  viz.  sec- 
tion 827  of  the  Code,  and  had  no  effect  what- 
ever on  the  balance  of  the  chapter  or  upon 
the  succeeding  sections. 

The  nest  contention  of  the  appellant  is  that 
the  court  abused  its  discretion  In  not  granting 
a  continuance  upon  the  showing  made.  An 
examination  of  the  affidavit  in  support  of 
defendant's  motion  for  a  continuance  con- 
vinces us  that  It  was  not  sufficient  to  war- 
rant the  court  in  granting  a  continuance;  or, 
at  all  events,  it  is  not  sufficient  to  satlsl^  us 
that  the  court  which  was  familiar  with  all 
the  circumstances  concerning  the  case,  abused 

^  Laws  1887-88,  p.  14. 
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Its  discretion  In  refusing  to  grant  the  con- 
tiniiance.  The  allegation  that  defendant 
would  prove  an  alibi  by  said  witnesses  Is 
not  a  sufficient  statement,  it  seems  to  ns, 
of  what  he  Intended  to  prove  by  the  wit- 
nesses. It  is  not  a  statement  of  a  fact,  but 
a  conclusion  of  law.  To  have  put  the  state 
Into  complete  possession  of  the  facts  wUch 
he  expected  to  prove  by  the  absent  wltn^ses, 
he  should  have  stated  the  place  where  he 
could  have  proven  the  defendant  to  be  at  the 
time  of  the  execution  of  the  crime.  And, 
again,  the  statement  that  the  ^dtnesses  were 
somewhere  within  the  state  of  Washington 
and  tlie  Jurisdiction  of  the  court,  and  that 
their  whereabouts  could  not  be  ascwtained 
by  the  defendant,  is  so  manifestly  contra- 
dictory that  It  amounts  to  nothing;  for.  If  the 
whereabouts  of  tbe  witnesses  was  not  known 
to,  or  could  not  be  ascertained  by,  the  de- 
fendant, it  must  clearly  appear  that  the  de- 
fendant would  not  be  in  a  position  to  state 
that  they  were  within  the  state  of  Washtog- 
ton  and  the  Jurisdiction  of  the  court  Again, 
the  statement  that  defendant's  counsel  had, 
since  the  cause  was  set  for  trial,  made  unceas- 
ing efforts  to  ascertain  the  whereabouts  of 
said  witnesses,  is  purely  hearsay.  The  ap- 
plication shows  that  the  defendant  was  con- 
fined In  Jail,  and  whether  or  not  hla  counsel 
bad  made  unceasing  efforts  or  any  efforts  to 
ascertain  the  whereabouts  of  the  witnesses 
defendant  would  have  no  means  of  knowing. 
If  such  was  the  case,  the  affidavit  of  counsel 
should  have  been  brought  to  bear  to  sustain 
defendant's  application,  for  the  assertions  of 
the  defendant  In  that  respect  can  amount  to 
noQiIng.  We  have  examined  the  other  errors 
alleged  by  the  appellant,  but  find  that  there 
was  no  substanthil  error  committed  on  the 
trial  by  the  court  The  Judgment  will  there- 
fore be  affirmed. 

ANDERS,  HOTT,  SCOTT,  and  STILES, 
JX,  concur. 


TACOMA  NAT.  BANK  v.  PEET  et  al. 
(No.  1,240.) 

(Supreme  Court  of  Washington.  June  21, 1804.) 

CONTINDANOE— ImPOSISO  CONDITIONS. 

Code  Pn>c.  8  832,  empowers  the  court  to 
enforce  as  a  condiiion  for  granting  a  continn- 
ance  the  payment  of  $10  to  the  adverse  party, 
besides  witness  fees.  Beld  that,  when  the  court 
requires  the  payment  of  $25  as  such  condition, 
no  presumption  obtains  that  the  excess  over 
$10  was  made  up  at  witnesses'  fees,  in  the  face 
of  a  request  of  the  applicant  to  the  adversary 
to  show  the  costs  incurred,  but  in  the  entire  ab- 
sence of  any  showing  in  the  record  as  to  what 
the  costs  were. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  the  Tacoma  National  Bank 
against  Mary  M.  Bamett  and  Ettie  L.  Peet 
for  the  foreclosure  of  a  mortgage.  Prom  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 


Parsons,  Corcll  &  Parsons,  for  appellanto. 
Campbdl  &  Pow^  and  J.  B.  Paifto',  for  re- 
sp<mdent 

SCOTT,  J.  When  this  cause  was  called  for 
trial,  the  defendants  made  a  showing  upon 
which  they  applied  for  a  continuance.  The 
court  ruled  that  the  contlnnanee  might  be 
had  upon  the  following  tmns:  "That  said  de- 
fendants pay  to  the  attorney  for  the  plain- 
tiff in  ssid  actl<m  the  sum  of  f^,  the  same 
to  be  applied  upon  the  coats  and  attom^'a 
fee  for  the  preparation  of  said  action  for 
trial  at  a^d  time,  and  Uiat  the  defendants 
pay  the  same  as  a  condition  for  further 
appearing  tar  defense  in  said  action,  and. 
also,  that  they  pay  the  cost  of  entering  tbe 
order  of  postponement;  and  the  court  then 
and  there,  before  entering  said  order,  ad- 
vised the  said  counsel  for  said  defendants 
to  consult  his  partn^s,  and  to  determine 
whether  they  would  have  a  postponement  of 
said  cause  on  said  terms,  or  arrange  their 
affslrs  to  proceed  with  the  trial  at  that  time; 
and  said  counsel  th^  and  there  announced 
to  the  court  that  tta^  would  iH-efer  the  post- 
ponement of  said  cause  on  said  motion  of 
said  defendants  and  on  the  terms  aforesaid, 
but  objected  to  the  terms,  and  denied  the 
power  of  the  court  to  make  same.  That 
the  said  order  was  then  and  thnc  made 
and  entered,  to  which  said  order  the  said  de- 
fendants, by  their  counsel,  duly  excepted, 
and  particularly  to  the  ixn'tlon  thereof  mak- 
ing the  payment  of  said  sum  a  condition  for 
further  appearance  and  defense  in  the  ac- 
tion." On  the  2lBt  day  of  March,  1893.  the 
defendants  served  upon  the  plaintiff  the  fol- 
lowing notice:  "To  James  H.  Parker  and 
Campbell  &  Powdl,  PlalntilTe  Attcumcys: 
Please  fumlsh  us  a  copy  of  any  costs  Incur- 
red by  you  In  iweparatlon  for  the  trial  of 
this  cause  for  the  16th  day  of  March  Inst., 
and  a  statement  of  witnesses'  fees  claimed  by 
you  for  tliat  day's  attendance.  Dated  March 
2l8t,  ISSS.  Parsons,  Corell  &  Parsons.  Attor- 
neys for  the  Defendants,  Barnett  and  PeeL" 
This  demand  was  not  complied  with,  and 
on  tbe  27th  day  of  March,  when  the  cause 
was  called  for  trial,  an  affidavit  was  made 
upon  the  part  of  defendants  showing  the  serv- 
ice of  such  notice,  and  failure  to  comply  there- 
with, and  that  the  defendants  did  not  know 
the  amotmt  of  costs  which  had  been  incurred. 
If  any,  for  T\itnesses'  fees,  and  an  offer  to 
pay  the  same,  whatever  they  were,  toRether 
with  the  other  costs,  and  an  attorney's  fee  not 
exceeding  ?10  as  terms  for  such  continuance 
and  the  privilege  of  being  allowed  to  apiK>ar 
and  defend  In  sold  cause.  No  action  ap- 
pears to  have  been  taken  thnreon  other  than 
the  attorneys  for  tlie  plaintiff  objected  to 
the  defendants  being  allowed  to  appear  and 
defend.  In  consc^iuence  of  their  not  having 
paid  the  said  sum  of  $25,  which  objection 
was  stmtalned,  and  an  exception  allowed, 
whereupon  the  case  proceeded  ex  parte  upon 
the  part  of  the  plaintiff;  mA  defendants 
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w»e  not  allowed  to  ensa-examliie  tlie  plaln- 
tlff'a  wltncww,  BOK  participate  tbereln  In 
any  manner.  Judgmeot  was  rendered  for 
plaintiff,  and  defendants  appealed.  A  num- 
ber of  qnestiona  are  argued  In  appellants' 
brief,  bat,  owing  to  tbe  oimdltton  of  tbe  rec- 
ord, and  the  certlflcatlon  by  the  lower  court 
tbat  tbe  defendants  ahonld  not  be  allowed 
to  raise  any  other  (ineatlon  npon  the  appeal 
tban  their  light  to  appear  and  defend  In 
said  action,  we  shall  confine  our  attention  to 
that  one  question. 

It  la  contended  appdlanta  tbat  eald 
snm  of  $25  was  In  realty  an  attoru^'s  fee 
which  the  court  adjudged  the  defendants 
should  pa^  to  jdalntlff  as  terms  for  said  con- 
tlnnance,  and  tbat  the  court  had  no  autbor- 
Ity  to  Impose  the  same;  that  the  only  term 
which  the  cottrt  could  Impose  therefor  was 
a  snm  not  exceeding  |10  under  section  832 
of  the  Code  of  Fxocedure,  which  is  as  fol- 
lows: "When  an  application  shall  be  made 
to  a  conrt  or  retoMft  to  postpone  a  trial,  the 
payment  to  the  adwse  party  of  a  sum  not 
exceeding  tea  doUan»  berides  the  fees  of 
witnesses,  may  be  Imposed  as  the  condition 
ctf  grantbig  the  pos^imement"  The  re- 
spondrat,  white  not  disputing  the  fnrce  or 
application  of  the  statute,  cMitends,  we 
should  presume,  that  not  to  exceed  910  of  said 
sum  was  Imposed  as  an  attorney's  fee,  and 
that  tbe  balUKW  was  made  up  for  witnesses' 
fees,  and  lnT<Ae8  the  aid  of  the  weU-lmown 
rule  that  the  proceedings  of  courts  are  pre- 
sumed to  be  regular.  But  we  do  not  think 
that  such  a  presumption  should  obtain  in 
tide  instance,  In  ibo  face  of  the  request  made 
by  the  defendants  upon  the  plaintiff  to  show 
the  costs  Incurred,  and  In  the  entire  absence 
of  any  showing  In  the  record  as  to  what 
sach  other  costs  were  w  any  claim  that 
fhae  were  any.  Tbe  court  had  no  power 
to  Impose  more  than  $10  In  addition  to  the 
other  ccHta  as  a  condition  of  such  continu- 
ance, and  could  not  make  the  right  of  the  de- 
fendants to  appear  and  defend  dependent  on 
the  payment  thereof.  Immediate  payment 
could  have  been  required  as  a  condition  for 
the  continuance.  Tbia  not  having  been  done, 
the  sum  stood  as  any  other  <dalm.  It  was 
not  a  fine  In  any  sense,  nor  were  the  de- 
fendants in  contempt  of  court,  and  they  had 
a  ri^t  to  a^iear  and  defend  at  the  trial. 
Judgment  should  be  reversed. 

DUNBAR,  C.  J.,  and  HOYT,  STILBS,  and 
ANDERS^  JJ..  concur. 


TAGOMA  NAT.  BANK  t.  PEBT  et  a1. 
(No.  1,241.) 

fSnpreme  Court  of  Washington.  June  21, 1S&4.) 

Ameal  from  superior  court.  Fierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  the  Tacoma  National  Bank  against 
Ettie  L.  Feet  and  Mary  M.  Bamett  for  the 
foredomre  of  a  mortgage.  From  a  Judgmeut 
for  ^alntiff,  dafeodants  appeaL  Rermed. 


ParsoDji,  Cordl  ft  Busons,  tot  appellants. 
Campbell  &  Powell  and  J.  S,  Parker,  for  re- 
apondeat 

FBR  CURIAM.  This  case  Is  identical  with 
No.  1,240,  between  the  same  parties  (37  Pac 
420),  and  la  reversed  and  remanded  for  the  aame 
reaBoos. 


STATB  «x  rd.  AMES  t.  OASCH  et  al..  County 

CommissioQers. 
(Supreme  Court  of  Washington.  Jane  21, 18&i.) 
OoumttScrtbtor—Compbnsatiok— Road— View. 

A  county  surveyor  appointed  under  Laws 
1893,  c.  08,  {  3,  as  one  of  the  viewers  to  view 
a  proposed  road,  stands  on  the  same  footing  as 
any  other  viewer,  and  is  not  entitled  to  coiupen- 
satton  tor  his  services  in  advance  of  Its  estab- 
liidmirat  by  oider  of  the  superior  court 

Appeal  from  superior  court,  King  county; 

J.  W.  Langley,  Judge. 

Petition  by  the  state  of  Washington,  on  the 
relation  of  F,  F,  Ames,  against  Fred  Gaseh 
and  others,  county  commlssionei-a  of  King 
county,  for  a  writ  of  mandamus  to  coinpol 
respondents  to  consider  a  bill  for  services  ren- 
dered by  relator  as  a  road  viewer.  From  a 
judgment  for  respondents,  relator  appeals. 
Affirmed. 

Andrew  &  Ames,  for  appellant  John  F. 
Miller,  Pros.  Atty.,  and  A  Q.  McBride  (SamL 
H.  Piles,  of  counsel),  for  respondents. 

SCOTT,  3,  During  aU  the  tlraea  herein- 
after  mentioned,  the  relator  was  tbe  duly- 
elected,  qualified,  and  acting  county  snrreyor 
of  King  county,  and  the  defendants  com< 
posed  tbe  board  of  county  commissioners  of 
said  conn^.  On  or  about  the  4th  day  of  No- 
vember. 1883,  an  mdet  was  duly  made  and 
altered  In  one  of  tiie  deimrtmaits  of  the  su- 
perior court  of  said  county,  In  pursuance  of 
tbe  provisions  of  section  ^  c.  S8,  Laws  18^ 
p.  237  et  aeq..  gmerally  known  as  "tlw  Road 
Law,"  a{^lntlng  the  rehitor,  as  county  snr- 
veyw,  and  two  other  viewers,  to  view  a  cer- 
tain ^posed  road  which  bad  been  petitioned 
for,  and  to  repwt  their  doings  In  writing  to 
said  court  within  10  days  after  making  such 
view  and  snrv^,  together  with  a  map  or  plat 
of  tbe  county  surveyw.  This  order  was 
fully  complied  with  by  the  viewers  named, 
and  the  relatw,  who  wrote  out  their  report 
and  filed  the  same,  together  with  tbe  map 
required  by  tbe  order  and  by  subdivision  4  of 
section  6  of  said  chapter,  In  the  office  of  the 
cterk  of  the  court  In  complying  with  tbe 
IHWlsions  of  said  order,  the  relator  claims 
that  he  earned  and  expended  t^lJSO.  There- 
after, and  on  tbe  4th  of  December,  1893,  be 
filed  an  Itemized  claim  tor  such  services  with 
the  clerk  of  the  board  of  county  commission* 
ers,  and  the  same  was  brought  before  the 
board  for  Its  consideration.  Tbe  claim,  when 
filed  and  presented,  was  certified  by  him  to 
be  ctHrrect,  and  that  he  had  furnished  the 
labor  and  expense  amounting  to  the  sum  for 
which  the  said  bill  was  rendered,  and  that  he. 
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bad  not  received  paTmoit  of  ttie  same,  or  any 
part  thereof,  aad  that  the  same  was  Justly 
due  from  King  county.  The  commissioners 
refused  to  consider  the  bill,  on  the  grounds- 
First,  that  no  record  evidence  was  presented 
to  them  of  the  performance  of  the  work;  and, 
second,  that  they  bad  no  right  to  pass  upon 
the  bill  until  the  road,  in  the  viewing  of  which 
the  services  were  rendered,  had  been  ordered 
established  by  the  superior  court,  which  at 
that  time  bad  not  been  done.  Thereupon, 
the  relator  petitioned  for  a  writ  of  mandamus 
to  compel  the  respondents  to  consider  said 
claim.  An  answer  was  filed,  and  upon  the 
trial,  the  relator  having  rested,  the  court  or- 
dered a  nonsuit 

Appellant  claims  that,  as  such  roads  are 
pnbllc  highways,  the  service  rendered  by  him 
thereon  was  a  pnbllc  service,  for  which  he  Is 
entitled  to  compensation  from  the  county; 
and  be  cites  section  241,  Gen.  St,  and  section 
4,  c.  98,  Laws  1893,  p.  238.  It  wlU  be  no- 
ticed, however,  that  section  3  of  said  chapter 
provides  for  the  appointment  of  three  view- 
ers, one  of  whom  may  be  the  county  surveyor. 
It  Is  not  requisite  that  the  county  surveyor 
should  be  appointed  as  one  of  the  viewers. 
Section  241,  Gen.  St.,  therefore,  has  no  appli- 
cation, for.  If  appointed,  the  surveyor  would 
be  required  to  act  In  person,  and  could  not 
act  therein  by  a  deputy,  because  the  act  re- 
quires the  appointment  of  three  disinterested 
persons,  and  the  court,  In  appointing  them, 
determines  the  quallflcatloiu  of  the  persons 
appointed  as  Individuals,  and,  while  the  sms 
yeyor  might  be  competent  to  act  as  a  viewer, 
a  deputy  might  not  be.  At  the  time  the  writ 
was  petitioned  for,  there  was  nothing  before 
the  county  commissioners  from  the  snperlor 
court  to  ^ow  that  the  road  had  been  estab- 
lished, or  that  the  petition  therefor  bad  been 
denied,  or  that  the  costs  therein  had  been 
taxed,  and,  as  a  matter  of  fact,  the  road  had 
not  been  established.  The  law  requires  that, 
upon  the  filing  of  the  petition,  a  bond  shall 
be  given,  payable  to  the  state,  for  the  use  of 
the  county.  In  the  sum  of  ^00,  conditioned 
that  the  persons  making  application  for  the 
proposed  road  will  pay  Into  the  county  treas- 
ury the  amount  of  all  costs  and  expenses  In- 
curred In  the  view  and  aurvey  of  said  pro- 
posed road.  In  case  the  petition  therefor  Is 
not  granted.  Of  course,  it  would  be  the  duty 
of  the  county  surveyor,  If  apjwlnted  as  one 
of  the  viewers,  to  perform  the  duty  Imposed 
upon  him,  but  he  would  stand  upon  the  same 
footinjr  as  any  other  viewer,  so  for  as  the 
time  and  manner  of  h's  compensation  are  con- 
cerned.  The  first  notice  that  the  county  com- 
missionera  have  of  such  proceedings  Is,  under 
the  provisions  of  section  7  of  said  act.  In  ease 
the  road  is  established.  If  the  petition  for 
the  proposed  road  Is  not  granted,  no  public 
service  has  been  rendered,  for  It  has  been 
found  that  the  road  petitioned  for  would  not 
be  a  public  benefit.  In  such  case,  the  law 
expressly  provides  that  the  costs  of  the  suT' 
vey  BboU  be  taxed  to  tbo  principal  and  sure* 


ties  npon  tlie  bond.  The  court  only  has  au- 
tb(«1^  t(»  tax  oosts  In  sncb  [«weedlngs,  and 
the  commissioners  are  not  anthorized  to  pay 
anything  until  the  court  has  taxed  the  costs, 
and  they  know  by  the  order  of  the  court  what 
they  are  required  to  pay.  Affirmed. 

DUNBAR,  0.  J.,  and  STILES,  J.,  conmr. 
HOYT  and  ANDBBS,  JJ.,  concur  In  resnlt 


SPOKANE  COXTNTT  t.  ALLEN  et  a1. 

(Supreme  Court  of  Washington.  Jnne  21,  iS&L) 

Phosecutiso  Attornht— Collkctios  or  DauK- 
qciENT  Taxes— Li ABiuTT  or  Burbtibs. 

1.  The  office  of  prosecuting  attOTney,  cre- 
ated by  Act  Feb.  3,  is  identical  with  that 
of  connty  attorney,  existing  before  tha  passage 
of  that  act. 

2.  A  proaeCDting  attomer  who  has  collect- 
ed delinquent  taxes  as  required  hj  Act  March 
9,  1891,  ia  estopped  from  assertinf^  that  sacb 
act  has  no  application  to  bis  office,  in  so  far  as 
it  requires  the  payment  into  the  county  treas- 
ury of  the  attorney's  fees  therein  provided  for. 

3.  The  proviskMi  in  Act  Mardi  9,  18&1,  re- 
quiring the  payment  of  attomer's  fees  de- 
linquent taxpayers  on  collection  of  the  taxes  at 
the  suit  of  tne  prosecuting  attorney,  was  Intend- 
ed to  reimburse  the  county  for  extra  expenses, 
and  not  as  addittMial  compensation  to  the  coun- 
ty attorney  for  the  performanoe  <^  extrinsic 
services. 

4.  Act  March  9,  1891,  requiring  prosecuting 
attorneys  to  collect  delinqnent  real-estate  taxes 
by  action,  imposes  duties  on  them  not  in  any 
way  germane  to  those  theretofore  required  of 
them;  and  hence  the  sureties  in  the  bond  of 
such  an  attorn^,  executed  ti^ore  the  passage 
of  that  act.  are  not  responsible  tor  any  drUa- 
qaendes  of  the  attorney  in  the  performance  of 
tne  new  duties  imposed.    Hoyt,  3.,  dissenting. 

Appeal  from  8uperl(H?  court,  Spokane  coun- 
ty; Norman  Bucit,  Judge. 

Action  by  tbe  county  of  Spokane  against  S. 
G.  Allen  and  others  on  the  official  bond  of 
sold  AUen  as  prosecuting  attwney  of  said 
county.  From  a  Judgment  tov  plaintiff,  de- 
fendants appeal.  Iteversed. 

Tmmer,  Graves  &  MeKlnstrr.  for  appel- 
lants. K.  B.  Blake  and  F.  T.  Post,  for  re- 
spondent 

DUNBAR,  O.  J.  This  Is  an  action  upon 
the  alleged  official  bond  of  appellant  8.  G. 
Allen,  as  prosecnting  attorney  of  Sp<Aatie 
county.  Joining  the  sureties  In  said  bond  with 
their  principal,  as  parties  defendant  At  tb- 
general  election  held  in  Spokane  county  or 
November  4,  1890,  Allm  was  voted  for  and 
declared  elected  to  the  office  of  prosectitlug 
attorney  for  the  county  of  Sp<*ane.  On  Jan- 
uary 10, 1891,  he  qualified,  and  gave  the  bond 
sued  upon,  and  entered  npcm  the  dlsoharg<? 
of  his  official  duties.  The  pertinent  condi- 
tion of  the  bond  was  as  follows:  "If  said  s. 
G.  Allen  shall  well  and  truly  pearform  all  the 
duties  required  of  him  by  law  as  proseeutui? 
attorney  aforesaid,  and  shall  pay  over  any 
and  all  moneys  that  may  come  Into  his  hnnds 
ma  such,  then  this  obligation  shall  be  viiiti; 
otherwise,  ot  fnU  torn  and  ^E^ct"   On  Feb- 
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niary  3,  1891,  the  legldatnre  pftflsod  an  act 
proTtdtng  that  all  offloere  elected  aa  county 
attorneys  at  the  last  general  election  ehonld 
be  declared  to  be  prosecuting  attorneys. 
Subsequently  to  the  time  when  appellant  exe- 
cuted the  bond  In  question,  to  wit,  on  the  9th 
day  of  March,  1891,  the  legislature  imposed 
upon  the  proeecutlng  attorneys  of  the  state 
the  duty  of  collecting  delinquent  taxes  upon 
real  estate,  providtng  the  manner  Id  whi<^ 
they  should  prosecute  by  suit,  and  providing 
for  attorney's  fees  In  such  cases.  Allen,  in 
the  capacity  of  prosecuting  attorney,  during 
the  year  1802,  brought  many  of  these  actions 
for  the  collection  of  delinquent  taxes,  and  re- 
tained  the  attorney's  fees  provided  for  by  the 
statutes  in  such  cases,  and,  upon  settlement 
with  the  county,  refused  to  account  for  them, 
claiming  that  under  the  law  he  was  entitled 
to  the  same.  The  agreed  statement  of  facts 
Is  much  more  elatwrate,  and  contains  other 
statements,  but  the  foregoing  Is  suffldent  for 
the  purposes  of  this  opinion. 

The  disposition  we  are  comi>elled  to  make' 
of  this  case  renders  it  unnecessary  to  discuss 
the  first  technical  objectlcm  made  by  the  ap- 
pdlants,  viz.  that  the  complaint  does  not 
state  a  cause  of  action,  for  the  reason,  that 
It  does  not  appear  afflrmatlrely  that  the  de- 
Unqoent  taxes  described  were  taxes  collected 
on  real  estate,  instead  of  personal  property. 
"We  do  not  think  there  Is  any  merit  in  the 
c(mtention  of  appellants  that  there  was  no 
such  officer,  at  the  time  the  bond  was  given, 
as  prosecuting  attorney  of  the  county.  Out- 
side of  the  facts  In  this  case,  which  show 
that  Allen  was  elected  as  prosecuting  attor- 
ney for  Spokane  county,  and  gave  his  bond 
as  prosecuting  attorney  for  said  county,  we 
think,  considering  the  provisions  of  the  stat- 
ute with  relation  to  the  provisions  of  the  con- 
stitution, that  the  office  of  county  attorney  is 
identical  with  that  of  prosecuting  attorney. 

We  have  examined  with  attention  and 
pleasure  the  many  cases  dted  by  both  ap- 
Xiellants  and  respondent  on  the  question  of 
de  jure  officers  and  de  facto  officers;  but  In 
this  case  the  appellant  Allen  has  assumed 
that  the  law  applied  to  him,  or  to  the  office 
which  he  held.  He  perfWTncd  the  duties  of 
the  office,  and,  if  we  understand  his  position, 
seeks  to  retain  the  benefits  of  the  application 
of  the  law  to  the  office  which  he  assumed. 
If  he  is  not  entitled  to  the  fees  and  emolu- 
ments by  reason  of  the  applicability  of  the 
law  to  the  office  which  he  held,  he  is  not  en- 
titled to  them  at  all.  Those  considerations, 
of  course,  as  we  shall  hereafter  see,  do  not 
apply  to  the  sureties,  but  Alien  la  estopped 
from  asserting  them  as  a  reason  for  not  re- 
turning this  money  to  the  coimty. 

Nor  can  we  sustain  the  contention  that  It 
was  the  intention  of  the  legislature  that  the 
attorney's  fees  provided  for  In  the  collection 
of  delinquent  taxes  should  be  appropriated 
by  the  county  att<»Ti^  as  compensation  for 
duties  extrinsic  to  the  office.  Section  25  of 
artlde  2  of  the  constitatlOD  provides  that  the 


compensation  of  any  public  officer  sh^l  not 
be  increased  or  diminished  during  hie  term 
of  office;  and  section  8  of  artlde  11  provides 
that  the  leglEdatare  shall  fix  the  compensation 
by  salary  of  all  county  officers,  except  cer- 
tain officers,  which  exceptions  do  not  em- 
brace the  office'  in  question,  and  provides 
again  that  the  salary  of  any  cotmty,  city, 
town,  or  mimlclpal  officer  shall  not  be  in- 
creased or  diminished  after  his  election;  and 
the  legislattire,  at  Its  next  session  after  the 
adoptlMi  of  the  constitution,  proceeded  to 
carry  these  provisions  of  the  constitution  into 
effect  1^  fixing  the  salaries  of  the  county 
officers,  including  that  of  the  county  attor- 
ney. It  would  seem  that  giving  a  plain  inter- 
pretatltm  to  the  language  of  the  constitution, 
twice  expressed,  would  be  conclusive  of  this 
proposition;  but  appellant  cites  this  court  to 
one  of  its  own  dedslons,  viz.  State  v.  Carson, 
6  Wash.  260,  33  Pac.  428,  In  support  Of  his 
contention  that  the  provisions  of  the  constltu- 
tiim  above  dted  do  not  preclude  the  legis- 
lature firom  Increartng  the  compensation  of 
public  officers,  where  the  performance  of  ex- 
trinsic services  is  imposed  upon  such  officer, 
We  do  not  think  that  the  doctrine  enunciated 
In  that  case  should  in  any  event  be  extended, 
though  It  Is  plainly  distinguishable  from  the 
case  at  bar.  In  that  case  the  court  held  that 
a  legislative  act  whldi  provided  that  the 
coimty  treasurer  should  be  charged  with  the 
duty  of  assessing  and  collecting  city  taxes, 
and  that  the  city  should  pay  him  therefor  the 
sum  of  $500  per  year,  did  not  violate  the  coor 
stitutlonal  inhibition  against  increasing  the 
compensation  of  any  pubUc  officer  during  his 
term  of  office.  It  will  be  seen  that  the  hew 
duty  there  Imposed  was  absolutely  extrinsic, 
and  in  no  way  connected  with  the  perform- 
ance of  his  duties  as  a  county  officer.  The 
business  was  tor  another  municipality,  and 
the  additional  compensation  came  from  the 
other  municipality;  and,  so  far  as  constru- 
ing the  Intention  of  the  legislature  Is  con- 
cerned, that  body  especially  provided  (Laws 
1893,  p.  170),  In  plain  tM-ms,  that  the  city 
should  pay  the  treasurer  that  amount.  But 
the  legifllature  has  made  no  such  provisions 
in  relation  to  the  county  attorney,  either  in 
direct  terms  or  by  implicationv  It  Is  trut 
that  the  laws  of  1891  provide  for  the  pay- 
ment of  attorney's  fees  by  the  delinquent 
taxpayer,  but  they  do  not  provide,  as  In  the 
case  of  the  treasurer,  above  cited,  that  they 
shall  he  paid  to  the  attorney  who  is  authcM-- 
ized  to  bring  the  action;  and  we  have  no 
doubt  that  the  intention  of  the  legislature 
was  that  such  fees  were  intended  to  relm- 
biu-se  the  county  for  extra  wcpenses  incurred 
by  the  county  In  furnishing  additional  assist- 
ance to  the  county  attorney  in  the  perform- 
ance of  the  additional  duties  Imposed  upon 
him. 

But  the  responsibility  of  the  bondsmen,  as 
we  have  before  Intimated,  rests  upon  entirely 
different  grounds.  It  was  the  privilege  of 
the  attorney,  In  case  he  thought  the  new 
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dntles  could  not  be  legally  Imposed  npoa 
him,  to  refuse  to  perform  them,  or,  if  he  was 
not  willing  to  rely  upon  that  position,  to  re- 
sign the  office.  But  the  responsibility  of  the 
sureties  could  not  be  made  to  depend  upon 
his  decision  or  choice  in  eltho*  of  these  con- 
tingencies. They  contracted  with  the  coun- 
ty with  reference  to  the  law  in  force  at  the 
time  the  contract  was  executed,  and  the  law 
that  was  then  in  force  was  the  law  which 
was  incorporated  into  and  became  a  part  of 
their  conti^act,  and  not  some  law  which  the 
legislature  might  pass  at  some  subsequent 
time,  which  would  greatly  inovase  their  rlalc 
Of  course,  sureties  on  an  official  bond  are 
presumed  to  take  notice  of  the  fact  tliat 
changes  will  be  made  concerning  the  duties 
of  th^  principal,  and  whei-e  these  changes 
are  made  in  matters  of  minor  importance, 
which,  as  a  whole,  do  not  substantially  In- 
crease their  responsibilities,  the  sureties  will 
not  be  exonerated.  But  wherever  an  entire- 
ly new  and  distinct  t^ss  of  duties,  not  ger- 
mane to  the  office,  is  Imposed  upon  a  public 
officer,  the  snretles  are  not  bound  to  answer 
for  the  added  responsibilities.  The  general 
rule  Is  thus  stated  by  Mechem  on  X*abllc  Offi- 
cers (section  305):  "The  owtract  ent»ed  Into 
by  the  snretles  is  ordinarily  to  be  construed 
by  reference  to  that  law,  and  that  only,  which 
was  In  effect  at  the  time  tbelr  contract  was 
made,  and  which  they  then  had  In  contempla- 
tion. Aa  a  rule  the  sureties  upon  an  offidnl 
bond  can  be  held  liable  for  the  faithful  per- 
formance of  those  duties  only  which  adhered 
or  were  germane  to  the  office  at  the  time 
their  undertaking  was  entered  Into,  and  not 
for  other  and  different  duties  added  to  the 
office  after  the  execution  erf  the  bond.  Where 
the  bond  is  glv&i  to  secure  the  faithful  exe- 
cution of  a  given  office,  and  after  the  execu- 
tion of  the  bond  the  whole  nature  of  the  of- 
fice is  changed,  the  bond  ceases  to  be  obliga- 
tory, because  the  office  Is  no  longer  the  same, 
within  the  meaning  of  the  bond."  In  this 
action  it  seems  to  us  that  the  new  duties  im- 
posed were  not  In  any  way  germane  to  the 
office  at  the  time  their  undertaking  was  en- 
tered Into.  At  that  time  the  bond  which  the 
county  attorney  was  required  to  fiimlsh  was 
more  or  less  a  simply  formal  requirement; 
but  the  legislature  afterwards  imposed  upon 
him  duties  and  responsibilities  which  before 
that  time  bad  attached  to  the  offices  of  treas- 
ure: and  sheriff,  viz.  to  assume  the  responsi- 
bility of  collecting,  and  being  responsible  for, 
large  amounts  oC  money.  Many  persons 
would  be  wUling  to  go  upon  the  bond  of  an 
attorney  who  would  not  be  willing  to  make 
themselTes  responsible  upon  the  bond  of  a 
treasurer,  whose  jvinclpal  duty  It  Is  to  col- 
lect, care  for.  and  account  for,  money.  It  Is 
well  undwtood  that  a  bond  of  this  nature 
would  carry  with  it  more  risk  and  responsi- 
bility than  a  bond  given  by  an  officer  for  the 
performance  of  mere  clerical  or  professional 
duties,  and  it  is  not  right  to  assume  that  this 
new  and  absolutely  distinct  duty  and  respon- 


sibility which  is  Imposed  upon  the  county  at- 
torney, and  through  him  upon  his  sureties, 
should  have  been  taken  Into  consideration  or 
contemplated  by  the  sureties  when  they  exe- 
cuted the  bond  in  question.  Certainly,  if  the 
office  of  county  treasurer  had  been  abolished 
by  the  legislature,  and  all  the  duties  of  that 
officer  imiKised  upon  the  county  attorney.  It 
win  not  be  contended  that  the  sureties  on  the 
boud  of  the  attorney,  given  prior  to  such 
change,  would  be  held  responsible  for  any  de- 
linquencies of  their  principal  In  the  perform- 
ance of  the  new  duties  Imposed;  and  where 
a  portion  of  those  responslbllftles,  which  are 
distinct  from  the  ordinary  responsibility  of 
the  county  attorney,  ore  imposed,  the  princi- 
ple is  the  same.  The  only  difference  Is  In 
degree.  In  King  Co.  v.  ferry,  Q  Wash.  53T» 
32  Pac.  538,  this  court  held  that,  where  the 
legislature  bad  extended  the  term  of  office  of 
an  officer  beyond  the  limit  fixed  by  law  at 
the  time  of  his  election  and  qualiflcation,  the 
sureties  upon  his  bond  could  not  be  held 
liable  fw  his  official  acts  during  such  ex- 
tended tram,  tax  the  reason  that  the  sureties 
had  a  right  to  take  Into  consideration  the  re- 
quirements of  the  law,  ao  far  as  thdr  prlnd- 
pal  was  concerned,  which  was  In  existence  at 
the  time  that  the  contract  was  made;  and 
it  seems  to  us  that  It  would  be  Just  aa  in- 
equitable to  hold  here  that  the  sureties  had  in 
contemplation  &  requirement  Imposing  an  en- 
tirely dlffowt  character  of  responsibility  up- 
on their  principal,  which  was  afterwards  Im- 
posed by  the  legislature.  Thore,  this  court 
said,  no  doubt  the  central  Idea  was  that  the 
term  of  office  was  for  two  years;  and  here, 
no  doubt,  the  central  Idea  was  that  the  sure- 
ties were  to  become  responsiUe  for  the  faith- 
ful performance  of  the  dutloi  which  were 
then  imposed  by  law  upon  the  principal,  and. 
not  for  the  duties  which  might  afterwards  be 
imposed.  It  is  not  the  ficinlt  of  the  sureties. 
that  the  legislature  did  not  provide  an  addi- 
tional bond  to  be  given  by  the  county  attor- 
ney, as  tax  collector,  when  these  additional 
burdens  and  responsibilities  were  Imposed 
upon  him.  This  Is  in  harmony  with  the  rule 
also  laid  down  by  Brandt  on  Suratyshlp  and 
Guaran^  (section  548)  that:  "As  a  general 
rule  the  snretlea  on  an  official  bond  are  liable 
for  the  faithful  performance  of  all  duties  im- 
posed upon  such  officers,  whether  by  laws  en- 
acted previous  or  subsequent  to  the  execo- 
tiou  of  the  bond,  which  propo-ly  belonged  to 
and  came  within  the  scope  of  the  particular 
office.  They  are  not,  however,  liable  f&r  aft- 
er-imposed duties,  which  cannot  be  presumed 
to  have  entered  Into  the  contemplation  of  the 
parties  at  the  time  the  bond  was  executed." 
Assuming  the  correctness  of  the  law  thus  an- 
nounced, it  seems  to  us  unreasonable  to  pre- 
sume that  the  sureties  could  have  contem- 
plated the  Imposing  of  these  absolutely  dis- 
tinct duties  upon  the  prosecuting  attorney, 
which  not  only  did  not  properly  belong  to» 
and  come  within  the  scope  of,  his  office,  but 
which  had,  by  the  settled  policy  of  the  law* 


Digitized  by  Google 


WsBh.) 


PEUBT  ti. 


I.  FEBBr. 


481 


tar  many  years,  been  Inrested  In  other  offi- 
cers. The  Judgment  will  be  rerersed,  and  the 
cause  remanded,  with  Inrtmctlons  to  dismiss 
the  action. 

ANDBRS.  SCOTT,  and  STILES,  JJ.,  con- 
cur. 

HDYT,  J.  (dlasentlng).  One  of  the  datiee 
of  the  prosecntlng  attorney,  under  the  law  In 
twee  at  the  time  the  bond  in  qnestlim  was 
enented,  waa  to  ivosecate  stilts  In  fitvor  of 
the  coun^,  and,  as  Inddoit  to  that  power,  to 
receive  payment  before  suit,  and  pay  over  the 
moni^w  so  recdved  to  Hie  county.  This  be- 
inn  ao^  I  think  that  tbe  IpRlslatltm  by  which 
It  was  mode  his  dn^  to  coUect  taxes  doe  the 
county  by  anlt,  and.  as  Inddoit  thereto,  to  re- 
ceive tbem  for  the  county  before  salt,  if  of- 
fered, was  germane  to  his  duties  under  the 
law  at  the  time  tbe  bond  was  exccnted.  For 
this  reason  such  leglslaUon  did  not  confer 
KuiA  new  duties  as  would  r^eve  bis  bonds- 
men ot  responsibility  in  r^rd  tberetOb  Tbe 
Jn^ment  should  be  affirmed. 


FERRY  T.  FERRT. 
(Supreme  Court  of  WasbiufitoD.  June  2G,  18!H.) 
DivoKCB — SfiTTixe  AaiDs  DjEcass — Diviwos  or 

PHOPBtiTr. 

1.  A  decree  of  divorce  granted  on  tbe  cross 
complaint  of  the  wife  will  not  be  set  aside  at 
her  suit  on  the  ground  of  her  ntmresidMice,  since 
Code  S  2U04,  bi  terms  provides  toe  cross 
complaint,  without  mentioDing  residence  as  a 
prerequinite. 

2.  When  a  ccHupIaint  far  divorce  b7  a  hus- 
band alleges  Us  residence  within  the  state,  the 
wife,  who  appears  and  procures  a  decree  In  her 
favor,  cannot  afterwarda  attack  such  deoee  on 
the  ground  that  the  husband  was  a  nonresi- 
dent. 

3.  A  division  of  property  iu  a  decree  for 
divorce  cannot  be  attacked  by  the  wife,  for  tbe 
hnsband's  misrepresentation  as  to  the  value  of 
hill  real  estate,  whne  she  knew  the  specific  par- 
cels owned  by  him  befcwe  the  decree  was  en- 
tered, and  permitted  three  years  to  elapse  be- 
fore attempting  to  set  the  ilivision  aside. 

Appeal  from  superior  court,  Pierce  county; 
John  C.  Stallcup.  Judge. 

Action  by  Evelyn  P.  Ferry  against  Clinton 
P.  Ferry  to  set  a»ide  a  decree  of  divorce  and 
a  dlvisloa  of  prc^rty.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Stevens,  Seymour  &  Sharpsteln,  for  appel- 
lant Ellsha  P.  Ferry,  H.  K.  Moore,  and 
Fishback,  Sapp  &  Ferry,  for  respondent. 

STILES,  J.  The  parties  to  this  action  were 
husband  and  wife.  In  September,  1889,  re- 
spondent commenced  an  action  against  ap- 
pellant, In  the  district  court  for  Pierce  coun- 
ty, for  a  dlTorce,  alleging  his  residence  in 
Washington  for  more  than  one  year  prlOT  to 
the  filing  of  the  complaint.  Appellant  had 
prevfonsly  commenced  a  like  action  against 
her  tansband  In  California,  but,  upon  b^ng 
served  with  process  In  the  Washli^tNi  anlt, 


■be  saw  fit  to  appear  therein.  There  waa 
crairtdaiible  negotiation  bet^'cen  the  comisel 
for  the  parties  before  her  appearance  waa 
made,  relating  both  to  the  form  in  which  the 
actltm  should  proceed  and  to  tbe  division  of 
the  propoty,  of  which  there  was  a  large 
amount,  nearly  all  realty.  In  Washington  and 
Oregcm.  These  negtrtlations  cnlmlnated  in  an 
agreement,  which  was  exivesaed  by  a  stlpu- 
latl4m  filed  in  the  cause,  and  dated  Octobo* 
5,  1889,  under  the  terms  of  whldi  the  com- 
plaint waa  to  be  withdrawn,  and  an  amoided 
complaint  of  a  modified  form  substituted;  an 
answer  in  tbe  nature  of  a  gennal  doiial,  and 
a  cross  complaint  was  then  to  be  filed  by  the 
defradant,  alleging  a  cause  of  action  for  a  di- 
vorce upon  "mtld  grounds  to  be  agreed  upon 
by  counsel  tor  both  parties;"  and  tbe  stipula- 
tion furtho-  iwovided  a  complete  scheme  ot 
settlement  of  the  properly  <[ue8tlona,  whweby 
the  defendant  and  cross  complainant  waa  to 
take  apcdfled  invperty  of  the  estimated  value 
of  $34,000.  $10,000  In  money,  and  $6,000  in 
Installments  for  the  support  of  a  minor  <ftlld, 
and  ihe  husband  waa  to  take  the  residue  oi 
tike  estatfc  In  addition  to  the  prorlBi<ma  of 
tbe  anticipated  decree.  It  was  agreed  that  the 
parties  should  execute  and  deliver  mutual 
deeds  for  the  further  aaaurance  of  title.  The 
terms  of  ttie  stipulation  were  carried  out  lit- 
erally, the  court  granted  a  decree  ttC  divorce 
to  appellant,  and  the  deeds  were  encuted, 
and  payments  made.  T^e  deeds  were  execnt- 
ed  and  placed  In  escrow  October  15,  and  the 
decree  was  granted  October  21,  Immediately 
after  which  the  deeds  were  exclianged.  This 
action  was  commenced  March  — ,  1893,  and 
seeks  to  annul  the  decree,  and  cancel  the 
deeds  executed  by  appellant  to  respondent, 
on  two  grounds:  (1)  Because  neither  of  the 
parties  to  the  divorce  suit  was  a  resident  of 
Washington,  the  plaintifl's  allegations  In  that 
respect  having  been  false;  (2)  because  tbe 
appellant  was  deceived,  by  respondent's  in- 
tentional false  statements  concmiing  the 
amount  and  value  of  the  estate  cognizable 
under  tbe  divorce  proceeding,  Into  believing 
that  the  entire  estate  was  wortn  no  more 
than  $1S0.00(^  when.  In  truth,  it  was  worth 
$750,000.  The  objection  that  no  cause  of  ac- 
tion was  stated,  and  the  bar  of  the  statute  of 
limitations,  were  urged  by  demurrer,  which 
the  court  sustained. 

1.  It  will  be  observed  that  the  decree  com- 
plained of  was  obtained  at  the  suit  of  appel- 
lant, upon  her  cross  fmmplalnt  so  tbat  that 
numerous  class  of  cases  wherein  innocent 
parties,  against  whom  courts  without  juris- 
diction, for  want  of  residence,  have  rendered 
decrees  of  divorce,  were  granted  relief  In 
both  direct  and  collateral  proceedings,  are 
not  In  point  Coulthurst  v,  Coultbin'st,  58 
Gal.  230,  Is  cited  In  support  of  the  propo- 
sition that,  in  this  state,  the  cross  complain- 
ant in  a  divorce  suit  must  plead  residence. 
But  that  was  an  appeal  from  a  decree,  and 
It  is  by  no  means  certain  that  ihe  same  court 
would  have  annulled  a  decree  npder  the 
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drcumstances  we  hare  here.  There  was  no 
express  autbortzation  of  a  cross  complaint 
in  the  California  practice,  and  the  case  cited 
was  based  upon  the  general  provisions  of  the 
Code  concerning  the  pleading  of  a  defendant 
seeking  afflrmatlve  relief;  whereas  onr  stat- 
ute (Code  1881,  §  2004)  In  terms  provides  for 
cross  complaints,  without  mentioning  resi- 
dence as  a  prerequisite.  St^l  v.  Sterl,  2  HI. 
App.  223,  is  a  case  directly  to  the  contrary, 
under  a  statute  reading:  "No  person  shall 
be  entitled  to  a  divorce  In  ptu'suance  of  the 
provisions  of  this  act,  who  has  not  resided  in 
the  state  one  whole  year,  next  before  flUng 
his  or  her  bill  or  petition."  Rev.  St  1877,  c. 
40,  S  2.  And  it  was  there  held  that  where  the 
husband  was  a  resident,  and  filed  his  blU,  the 
wife,  w1h>  lived  In  another  state,  was  entitled 
to  have  the  entire  case  between  her  and  her 
husband  disposed  of.  The  reasoning  of  that 
case  seems  to  be  sound,  and  to  be  especially 
applicable  here.  The  appellant  must  rest, 
therefore,  upon  the  nonresldence  of  her  hus- 
band, and  Id  that  she  encounters  a  difficulty. 
The  plaintiff  alleged  residence,  and  no  one, 
except  the  plaintiff,  Imew  better  than  the  de- 
fendant whether  that  allegation  was  true  or 
not  She  was  in  California,  and,  although 
served  personally,  she  was  not  obliged  to  ap- 
pear, but  could  safely  stand  upon  the  ground 
tbat  at  all  times,  and  in  all  courts,  she  could 
successfully  combat  the  effect  of  any  decree 
which  might  be  entmd  in  the  case  com- 
menced here.  She  had  actually  there  com- 
menced a  suit  of  like  charactor  against  her 
husband;  but  she  forbore  to  prosecute  It  and, 
Ktba  coming  into  the  case  hwe,  she  stipu- 
lated to  dismiss  It  She  did  not  make  it 
known  to  the  "Bkxfx  county  oonrt  that  she 
claimed  her  htisband's  residence  to  be  else- 
where. She  procured  the  modification  of  the 
complaint,  and  obtained,  at  the  hands  of  the 
court  a  decree  In  her  favor.  She  says  no 
evidence  was  taken  as  to  the  residence  of 
either  party,  and  that  there  was  no  finding 
upon  that  subject;  and  It  is  not  to  be  won- 
dered at,  since  the  atmosphere  nf  the  case  Is 
that  of  one  facilitated  by  both  parties,  with 
the  object  of  getting  a  decree  on  proof  of  as 
slight  facts  as  possible.  No  one  was  de- 
ceived or  defrauded  In  this,  unless  it  be  the 
court;  and  now  the  same  court  is  asked  to  set 
aside  the  decree  thus  rendered,  at  the  suit  of 
one  who  Is  i-esponslble  for  the  Imposition  ef- 
fected, after  more  than  three  years  of  acqtU- 
escence  and  enjoyment  of  the  fi'ults  of  the 
action.  It  Is  enough  to  say  that  the  authorl* 
ties  are  decidedly  against  the  proposition, 
uid  that  courts  cannot  be  used  in  that  way. 
2  Blsli.  Mar.,  Div.  &  Sep.  I  1548;  Klnnier  v. 
Kinnler.  4D  N.  Y.  335;  Xlchols  v.  Xlchols,  25 
N.  J.  Bq.  03;  Greene  v.  Greene,  2  Gray.  SOL 
So  far  as  these  parties  are  concerned,  within 
this  state,  they  arc  no  lomcr  husband  and 
wife. 

2.  But  the  real  relief  sought  by  this  action 
is  a  readjustment  of  the  property  amiuge- 
mcnt  A  great  deal  of  mattw  Is  stated  in 


the  complaint  t»idittg  to  show  tiiat  the  re- 
spondent had,  in  France,  commenced  a  series 
of  acts  of  cruelty  towards  appellant  which 
were  intended  to  place  hec  at  such  a  disad- 
vantage that  she  would  be  practically  com- 
pelled to  accept  a  divorce  on  the  terms  which 
he  might  dictate.  But,  be  those  things  as 
they  may,  when  the  scene  of  the  trouble  was 
transferred  to  Tacoma,  we  are  unable  to  see 
wherein  there  was  much  difference  ua  the 
position  of  tlie  parties,  relative  to  their  prop- 
erty. Appellant  had  counsel,  and  property 
of  her  own,  besides  the  resource  she  bad  in 
orders  of  the  court  to  compel  respondent  to 
furnish  her  means  both  for  her  maintenance 
and  her  defense.  She  alleges  that  for  the 
purpose  of  defrauding  her  out  of  hw  due 
portion  of  the  property,  respondent  who 
alone  bad  knowledge  of  the  ext^t  and  value  > 
of  the  estate,  refused  to  make  known  of  what 
the  property  consisted,  and  falsely  repre- 
sented It  to  be  of  only  one-fifth  its  actual  val- 
ue. But  again,  the  court  was  at  her  sovlce 
to  compel  her  husband  to  make  full  disclosure 
of  the  pn^rty,  and  to  have  it  valued  by  Im- 
partial apivalsers.  Respondent  could  not 
have  been  called  upon  for  a  valuation,  nor 
did  appellant  have  any  right  to  rely  upon 
any  estimate  which  he  might  offer;  on  the 
contrary,  she  would  naturally  be  suspicious 
of  It.  But  although  the  state  of  ignwance 
alleged  might  bare  been  In  some  degree  ex- 
cusable when  the  stipulation  was  ^toed 
into,  that  condition  of  things  did  not  exist 
when  the  decree  was  entered,  for,  six  days 
before  that  time  (October  IStb),  ai^Uant  had 
affixed  her  signature  to  deeds  which  minutely 
described  every  parcel  of  real  estate  now 
sought  to  be  affcfited,  so  that  she  tben  knew 
from  respondent  all  that  she  conld  have  ex- 
pected to  learn  from  him,  tIb.  tiie  {wrdcnlar 
description  of  the  estate  There  was  nothing 
in  the  stipulation,  or  In  the  fact  of  h&e  having 
executed  the  deeds,  and  placed  tliem  in  es- 
crow, which  would  hare  prevoited  the  conn, 
upon  a  showing,  from  going  into  the  whole 
matter  of  the  property,  and  making  a  Just  di- 
vision. The  entry  of  the  decree  could  have 
been  postponed  until  a  valuation  could  have 
been  made.  If  necessary,  since  it  was  ber 
decree,  and  she  controlled  the  entry  of  it. 
We  know  of  no  rule,  prevailing  in  cases 
where  husband  or  wife  alleges  fraud  of  this 
kind,  different  from  that  which  controls  cases 
between  othw  classes  of  parties.  When  the 
opptHTtunlty  toe  dlsoovwlng  the  fraud  is  pre- 
sented. It  must  be  made  use  of  promptly. 
Api>ellaut  says  that  she  did  not  discover  ttie 
falsity  of  respondent's  representations  until 
December  10, 1892;  but  the  fraud,  if  any,  was 
consumnuited,  and  the  action  accrued,  Octo- 
ber 21.  1888,  when  the  decree  was  entered. 
The  misrepresentattcH)  of  value  was  mace 
opinion  (Parker  v,  Moulton,  114  Haas.  80;  2 
Kent  Comm.  4&'j);  all  reliance  upon  which 
was  in  appellant's  own  wrong  when  she  be- 
came aware  of  the  property  items.  A  few 
letters  of  inquiry  addressed  to  assessors 
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would,  TPlthln  a  few  dayB,  hare  fnnitohed  a 
fair  basis  for  estimating  the  whcde  estate, 
and  the  alleged  fraud  would  bare  been  dls- 
covered.  Tbree  years  and  more  were  allowed 
to  elapse,  and  then,  attar  the  whole  of  the 
propoty  decreed  to  her  had  bean  aold  or 
DMMtgaged,  and  the  proceeds  spMit,  this  pro- 
ceeding Is  commenced;  but  we  think  the  stat- 
ute, aa  well  as  equity,  does  not  sancttoa  the 
disturbance  of  the  decree,  and  the  conse- 
quent GonTeyances,  after  ao  ifmg  a  delay. 
Judgment  affirmed. 

DUNBAR,  O.  3.,  asd  SGOTT,  ANDBB8, 
and  HOYT,  JJ.,  concur. 


CITY  OF  SEA1*rLB  T.  UBERMAN  et  al. 

(Supreue  Court  of  Wasblogton.  June  2T,  IBM.) 

ArPBAi<— Notice— SriruLATtoir  — AvANixMiHeKT— 
AflSIGSM  BItT— FRioKrrin. 

1.  "Wbere  an  oral  motion  of  appeal  is  regu- 
larly given  In  open  court  after  rendition  of  a 
jodgmeatt  a  written  notice  is  nnnecefwarr. 

2.  An  appeal  from  a  judgment  distribnting 
among  Tarloul  claimant!  a  fnnd  due  from  a  city 
to  a  contractor  is  not  afFected  by  a  stitwlacion, 
entered  Into  p«iding  an  appeal,  authorizing  pay- 
ment by  the  city  of  a  portion  of  the  fund  aa 
directed  bv  the  judnnenL  wtien  the  parties  did 
not  intend  to  abandon  tbdr  appeal  as  to  the 
residue.    Hoyt,  J.,  dissenting. 

3.  A  ctMitract  for  a  street  improTement 
fixed  the  compenaation  for  the  construction  of 
sidewalks,  dmiDs,  etc.,  at  $10.25  per  1,000  feet 
of  lumber  therein;  70  per  cent,  bring  payable 
as  the  wotk  progressed,  and  30  per  cent  on  its 
completion.  A  8nbc<mtractor  agreed  to  furnish 
the  lumber  at  97  per  1,000  feet,  and  the  con- 
tractor ordered  the  i^ty  comjrtroUer  to  make 
payments  for  the  Inmber,  accordivg  to  partial 
and  final  estimates  of  the  city  eogineer,  as  the 
work  progressed.  Hcltl,  that  on  the  completion 
of  the  work,  and  on  the  distribution  of  the  re- 
served fond,  the  BubcMmtractor  was  entitled  to 
priority  over  a  snbseciuent  assignee,  claiming  un- 
der an  assignment  of  all  funds  due  the  contract- 
or. 

4.  The  fact  that  the  city  comptroDw  may 
hare  had  no  authority  to  accept  the  ord»  di- 
recting payment  to  the  subf»ntractor  for  the 
lumber  is  immaterial,  since  the  order  operated 
as  a  Talid  equitable  assignment.  Hoyt,  J.,  dis- 
8«itinB. 

5.  The  fact  that  the  subcontractor  and  his 
agent  accepted,  without  protest,  during  the 
profrress  of  the  work,  70  per  cent,  of  the  value 
of  the  lumber,  does  not  estop  them  from  claim- 
ing t>e  other  30  per  cent.,  as  against  the  subse- 
quent assignee,  where  they  supposed  they  were 
being  paid  the  full  amount  called  for  by  the 
contractor's  order. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Bill  of  Interpleader  by  the  dty  of  Seattle 
a^ilnxt  I.  Liber  man  and  others  to  detenutiie 
the  proper  distribution  of  a  fnnd  due  from 
the  dty  to  Uberman,  among  various  claim- 
ants thereto.  Prom  the  Judgruent  D.  Keeler 
and  J.  L.  Taylor  appeal.  Beversed. 

Richard  Saxe  Jones,  for  oppellnntfl.  W.  T. 
Scott  and  F.  A.  Steele,  for  reqiondent  city 
of  Seattle.  Allen  &  Powell,  for  respimdcnta 
Bd.  Van  de  Yen  and  others,  Ira  Brou8on» 
ft>r  reaptmdents  Flscbw  &  Hacdonald. 
.T^7f.no.7— 28 


SCOTT.  X  A  motion  was  made  to  dis- 
miss this  appeal  on  the  groimd  ibat  all  of 
the  portlea  to  the  action  had  not  been  served 
with  notice  thereof,  which  Is  based  up(m 
the  fact  that  a  written  notice  was  given, 
which  had  not  been  aerved  upon  all  of  the 
parties  entitled  to  service  under  the  statute. 
It  f4>pears,  however,  that  an  oral  notice  <a 
appeal  was  regularly  given  In  op«t  court 
after  tbe  rendition  of  Judgment,  and  an 
appeal  bond  waa  gtv&i  within  the  time  re- 
quhred  thereafter.  Consequently  the  written 
notice  was  superfluous,  and  the  motion  is 
denied. 

This  action  was  begun  October  5,  1803.  by 
the  city  of  Seattle  against  I.  Llberman  and 
others,  to  determine  tbe  conflicting  claims 
of  90  or  more  claimants  to  funds  In  the  hands 
of  the  dty  devoted  to  a  street  Improvement. 
On  September  12.  1892,  the  respondent  the 
dty  of  Seattle,  tbrough  Its  board  of  puUlo 
works,  Altered  into  a  contract  In  writing 
with  the  defendant  I.  Llberman.  whereby 
said  liberman  agreed  to  grade,  to  the  es- 
tablished grade,  Broadway  and  De  Forrest 
streets,  in  said  d^,  from  Tester  avenue  to 
the  south  line  of  Oak  stretyt,  and  construct 
^dewalks  on  both  sides  thereof  between  said 
points,  as  ordered  by  on  ordinance  of  sold 
city  ain>roved  August  23,  1882.  The  city 
agreed,  in  the  language  of  the  ctmtract,  "to 
pay  said  Liberman  ffNr  said  Unxvovement  at 
the  following  rates,  to  wit:  I^artbwork,  per 
cubic  yard,  fourteen  and  (Hie-half  cents 
<14%);  rock,  per  cubic  yard,  seventy-five 
cents  (.75) ;  sidewalks,  box  drains,  and  czosa- 
walks,  including  nails  and  spikes,  ten  and 
2i3-100  d<rilars  ((10.2o)  for  each  tbouaand 
feet,  board  measure,  ot  lumber  therein; 
dealing  and  grubbing,  per  acre,  sixty-five 
dollars  (#65)."  In  said  contract  It  was  fur- 
ther provided  as  follows:  "All  said  pay- 
ments shall  be  made  by  warrants  payable 
oaly  from  the  local  improvement  fund,  dis- 
trict No.  34  of  Seattle,  provided  for  by  said 
ordinance  No.  2309.  and  not  otherwise;  and 
said  party  ot  the  second  part  agrees  to  look 
solely  to  said  fund  for  the  payment  for  said 
Improvement,  except  that  so  mudL  of  sold 
contract  price  as  Is  tbe  cost  of  improve- 
ment of  Rtreet  crossings  slrnll  be  paid  by  raid 
dty  from  Its  general  road  fund,  to  wit,  the 
street  fund.  Warrants  shall  be  Issued  as 
follows:  On  or  before  the  fifteenth  day  of 
each  month,  during  the  progress  of  tbe  work, 
warrants  shall  be  Issued  tor  seventy  (70) 
per  cent,  of  the  contract  price  of  the 
estimated  amount  of  said  wonk  retiimed 
by  the  dty  engineer  as  having  becu  done 
during  the  preceding  calendar  mouth,  and 
the  balance  of  said  contract  price,  be- 
ing thirty  (30)  per  cent  thereof,  sliall  be 
retained  to  secure  the  payment  of  JabJrers 
who  shall  have  performed  work  thereon,  and 
material  men  who  shall  have  famished  ma- 
terials therefor;  and  all  such  laborers  and 
material  men  shall,  for  thirty  days  after 
tbe  wwk  baa  been  completed,  ba^  a  lien 
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upon  said  thirty  (30)  per  cent,  so  reserved 
for  labor  done  and  materials  fnmlshed, 
wlilch  lien  shall  be  aenlor  to  all  otber  liens, 
whether  by  Judgment,  attachment,  or  con- 
trnct;  and  said  ImproTomont  shall  not  be 
deemed  completed  until  the  board  of  public 
works  sbflU  have  filed  with  the  dty  clerk 
a  statement  signed  by  a  majority  of  them, 
declaring  the  same  ban  been  completed.  But 
neither  said  statement,  niir  any  acceptance 
of  aoid  work  by  said  board,  shall  prevent 
Hatd  <dty  from  thereafter  making  any  claim 
for  uncompleted  or  defective  work,  when 
the  same  la  discovered.  In  case  no  lien  la 
Claimed  against  said  thirty  (30)  per  cent 
so  reserved  during  said  thirty  days,  and  no 
uncompleted  or  defective  work  shall  have 
been  discovered  and  reported  by  the  c!^ 
engineer  during  said  time,  then  warrants  for 
said  unpaid  balance  shall  be  issued  at  the 
expiration  of  said  peilod;  but  in  case  notice 
of  any  such  Hen  is  given  the  city  during 
this  period,  by  or  on  behalf  ot  any  person 
clalmlnB  such  Hen,  or  In  case  the  city  en- 
gineer shall  report  any  claim  of  the  dty  by 
reason  of  imcompleted  or  defective  work, 
then  the  amount  of  all  liens  so  claimed  shall 
be  reserved  by  aald  dty  until  final  determi- 
nation of  such  lien  clolma,  and  the  cost  of 
perfecting  such  uncompleted  or  defective 
work  shall  be  retained  until  such  uncom- 
pleted or  defective  work  shall  have  been 
been  perfected  or  arranged  to  the  satisfac- 
tion of  the  board  of  public  works,  unless 
otherwise  ordained  by  the  city  council.  No 
warrants  shall  be  Issued  in  any  event  for 
any  part  of  said  thirty  (30)  per  cent  so 
reserved  until  said  party  of  the  second  part 
shall  have  filed  with  the  city  comptroller  a 
certificate,  signed  by  the  city  engineer,  stat- 
ing that  said  period  of  thirty  days  has 
elapsed,  and  that  no  uncompleted  or  defec- 
tive work  has  been  discovered  for  which  said 
city  makes  claim.  This  contract  is  made 
and  entered  Into  with  reference  to  the  char- 
ter of  said  dty,  as  amended  and  now  In 
force,  Eind  the  ordinances  of  said  city  now  In 
force;  and  the  provisions  of  said  charter 
and  ordinances  relating  to  the  snbject-mat- 
ter  of  this  contract  are  hereby  made  a  part 
hereof,  with  the  same  efFect  as  If  said  pro- 
vlalons  were  herein  Incorporated  and  ex- 
pressly set  forth." 

Llberman  entered  upon  the  work  In  ac- 
cordance with  the  contract,  and  after  some 
delay  completed  It,  and  It  was  accepted  by 
the  board  of  public  works  on  August  '22, 
1893.  The  contracttir'a  compensation  for  the 
construction  of  sidewalks,  Iwx  dmlns,  and 
crosswalks  was  to  be  measured  by  the  quan- 
tity of  lumber  used;  the  cost  of  the  nails, 
spikes,  and  other  material,  and  all  labor  of 
preparing,  laying  down,  and  completing  the 
structures,  being  included  In  the  $10.25  per 
1.000  feet  of  lumber  used.  In  order  to  pur- 
chase the  lumber  needed  to  carry  out  his 
contract  Llberman  gave  to  J.  Ij.  Taylor,  one 
of  appellants,  the  following  wder; 


"Seattle,  Wash.,  Febmary  25.  1883.  J.  M. 
Carson,  Bsqnlre:  Please  pay  J.  L.  Taylor 
for  lumber  used  in  the  improremrat  of 
Broadway,  for  sidewalks,  box  dralna,  cul- 
verts, or  retaining  walls,  at  the  rate  of  seven 
dollars  ($7.00)  per  tttonsand  feet  Said  lam* 
her  Is  estimated  to  amount  to  about  570,000 
feet  which,  at  <7.00  per  H.,  wonM  be  98,- 
900.00;  and  for  this  sum.  more  or  less,  atN 
cording  to  the  city  engineer's  estimate,  this 
order  Is  given  in  favor  of  J.  L.  Taylor;  pay- 
ments to  bemade  according  to  the  partial  and 
final  estimates  of  the  city  engineer,  as  the 
work  progresses.  Order  for  three  thousand 
nine  hundred  and  ninety-nine  dollars,  more 
or  less.    I.  Llberman. 

"I  hereby  release  the  above  amount  only 
from  order  ^ven  me  by  I.  Llberman  tor  the 
full  amt  due  and  to  become  due  on  Broad- 
way.   J.  T.  NelSOTi." 

This  order  was  indorsed  at  the  comptrol- 
ler's office  as  follows:  "L  Llberman  to  J. 
L.  Taylor,  and  release  of  amount  of  lumber 
at  $7.00  per  tho.  by  J.  T.  Nelson.  Release 
by  Nelson  to  Fischer  &  Mactlonald.  Filed 
March  llth,  1803."  There  had  been  a  pre- 
vious order  to  J.  T.  Nelson,  but  on  March 
15,  1803,  Nels<«i  released  all  dolms  on  the 
fund.  On  the  20th  day  of  March,  A.  D. 
1S93,  Fischer  &  Macdouald  caused  to  be  filed 
with  the  city  comptroller  an  wder  as  fol- 
lows: "Seattle,  Washington,  March  20,  1803. 
J,  M.  Carson,  City  Comptroller,  City  of  Se- 
attle: Please  pay  to  Fischer  &  Macdonald 
all  money  now  due,  or  which  may  become 
due,  on  Broadway  and  De  Forrest  street  con- 
tract. I.  Liberman.  [Indorsed]  Filed  March 
20,  1893.  J.  M.  Carson,  Compt"  Fischer  & 
Macdonald  were  a  wholesale  grocery  firm  in 
Seattle,  and  this  wder  was  given  them 
as  security  for  groceries  and  money  furnished 
Liberman  by  them.  The  rights  <«C  appellant 
Taylor  and  respondents  Fischer  &  Macdonald 
were  fixed  by  these  orders.  Later  on,  Taylor 
assigned  his  claim  to  appellant  Keeler.  On 
Scptemlier  1,  1893,  Fischer  &  MacdonaJd  filed 
the  following  instrument:  "J,  M.  Carson. 
City  Comptroller:  For  and  In  oonslderattim 
of  the  sum  of  four  thousand  ($4,000)  dollars 
to  me  in  hand  paid  by  Fischer  &  Macdonald, 
I  hereby  sell,  assign,  transfer,  and  set  ov» 
to  said  Fischer  &  Macdonald  all  of  that  cer- 
tain diilm  against  thecltyof  Seattle.a  munic^ 
ipal  corporation  In  King  county,  Washington, 
amounting  to  about  fifty-six  hundred  ($5,600^ 
dollars,  being  a  balance  duo  me  upon  a  con- 
tract for  the  grading  and  sidewalking  of 
Broadway  and  De  Forrest  streets.  In  the 
said  city  of  Seattle,  together  with  all  sums 
of  money  due  me  from  said  dty,  and  author- 
ize said  Fischer  &  Macdonald  to  receive  from 
said  city  said  sum,  and  receipt  therefor. 
Witness  my  hand  and  seal  this  1st  day  of 
September,  1893.    I.  Liberman." 

During  the  progress  of  the  work,  month- 
ly estimates  were  returned  by  the  city  en- 
gineer, allowing  the  cMitraotor  for  70  per 
cent  of  the  woric  eompleted  tn  eacb  month. 
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In  "Mfc*"g  paymenta  to  Koeler  muixr  said 
order,  it  seems,  aome  questitm  was  raised 
as  to  whether  be  was  entitled  to  the  full 
rate  of  $7  per  1,000  for  lumber  fDmlshed 
each  month,  out  of  the  money  coming  to 
the  contractor  for  that  month,  or  whether  be 
was  to  get  but  70  per  cent  of  the  f  7  par  1,000 
out  of  the  partial  payments  as  the  work  pro- 
gressed. The  first  coostracti(m  put  upon  this 
order  by  the  comptroller  was  to  the  effect  that 
Keeler  was  entitled  to  only  70  per  cent  of 
the  97  per  1,000  on  the  partial  estimates; 
the  remaining  30  per  cent  of  the  price  of 
the  lumber,  as  called  for  by  the  order,  to 
await  the  final  estimate.  Payment  was 
made  to  Keeler  in  the  month  of  March  for 
the  February  estimate,  and  in  the  month  of 
April  tar  the  Uarch  estimate,  in  accordance 
with  this  construction.  In  the  month  of 
May  the  comptroller  departed  from  this  con- 
Btmction  of  the  order,  and  assumed  that 
Keeler  was  entitled  to  the  full  $7  per  1,000 
for  lumber  delivered,  so  long  as  there  was 
snfficient  money  due  the  contractor  to  make 
the  full  payment  and  consequently  the  pay- 
ment made  In  May  for  the  April  estimate 
gare  blm  full  payment  for  the  lumber  de- 
Urered  during  the  preceding  month;  and  he 
also  applied  this  new  construction  to  former 
payments,  and  paid  the  amount  that  had 
been  h^  back  on  the  lumber  furnished  In 
February  and  March.  The  result  was  that 
the  May  payment  paid  in  full  for  all  lumber 
furnished  up  to  May  Ist.  In  making  pay- 
ment in  the  month  of  June  on  the  May  esti- 
mate, the  comptroller  retiumed  to  his  original 
construction  of  the  wder,  and  again  made 
his  new  constnictlon  retroactive,  paying  on- 
ly ancb  sum  as  would  make  the  total  amount 
of  money  then  aud  theretofore  paid  equal  to 
70  per  cent  of  the  lumber  bill  up  to  that 
time.  The  reason  given  for  returning  to  the 
first  construction  is  that  Fischer  &  Macdonald, 
who  held  the  second  order,  insisted  that  the 
first  construction  was  the  correct  one.  and 
they  claimed  the  balance  under  their  order 
and  assignment  This  constructicMi  was 
thereafter  adhered  to,  and,  in  pursuance 
thereof,  payments  were  made  in  July  for  the 
June  estimate,  and  in  August  for  the  July 
estimate.  T^e  August  estimate  was  com- 
bined with  the  final  estimate,  as  the  work 
was  completed  and  accepted  on  August  22d. 
Xo  payment  was  made  upon  this  estimate 
prior  to  the  decision  of  this  cose  in  the  su- 
perlor  court  During  the  progress  of  the 
work,  it  seems,  there  was  paid,  either  to 
I.lberman  or  holders  of  oi-ders  from  him, 
the  full  70  per  cent  of  the  contract  price 
of  work  then  completed,  up  to  August;  sums 
not  paid  to  Keeler  being  paid  to  Fischer  & 
Macdonald  or  to  such  persons  ns  Liberman 
and  Fischer  &  Macdonald  directed.  The  full 
cost  of  the  Improvement,  under  the  con- 
tract. Including  earthwork,  rockwork,  clear- 
ing, grubbing,  sldowalka,  and  other  struc- 
tures, was  $14,610.07.  i:nder  the  contract 
and  charts.  30  per  cent  of  this  aum  was 


rescrred  "to  secure  the  payment  of  laborers 
who  shall  have  performed  work  thereon,  and 
material  men  wbo  shall  bare  furnlsbed  ma- 
terials th^for."  At  the  time  of  the  com- 
mencement of  Oils  action  the  dty  had  on 
hand  the  whi^  of  Ibis  "thirty  per  cent  re- 
serve," viz.  $4,3^.72.  and  also  70  per  cent, 
of  the  work  done  in  August  (no  partial  esti- 
mate for  said  month  having  been  separately 
rendered),  which  lost  amounted  to  $133.13. 
During  the  30  days  following  the  completion 
and  acceptance  of  the  work  a  large  number 
of  time  chedis  and  other  claims  were  filed 
with  the  comptroller  by  various  holders 
claiming  liens  for  labor  performed  and  ma- 
terial famished  on  the  work.  There  was 
also  a  contest  between  Fischer  &  Macdon- 
ald and  appellants  Taylor  and  Keeler,  re- 
garding their  priorities  In  the  fund.  The 
amount  of  the  various  claims  exceeded  the 
amotmt  of  the  fund  remaining  In  the  hands 
of  the  city,  and  the  validity  of  the  time 
checks  and  so-called  liens  was  In  doubt. 
About  60  persons  were  claiming  an  Interest 
tn  the  fund,  and  the  rights  of  all  were  con- 
tested by  one  or  more  of  the  others.  Under 
these  circumstances  the  city  brought  this  ac- 
tion in  the  nature  of  Interpleader  against 
all  persons  claiming  an  interest  The  city 
claimed  to  be  a  party  without  Interest,  and 
only  asked  that  the  fund  be  properly  dis- 
tributed. Taylor  and  Keelar  claimed  that 
under  their  order  they  were  entitled,  all 
along,  to  ¥7  per  1,000  feet  for  all  lumber  fur- 
nished; that  there  was  furnished  520,092  feet 
amounting  to  $3,640.61;  that  there  became 
due  to  the  contractw,  Liberman,  for  such 
lumber,  $5,330.94;  that  the  dty  had  a  right 
to  retain  therefrom  only  30  per  cent  of  the 
amount  due  the  contractor,  leaving  $3,731.66 
due  In  money  as  the  work  progressed,  which 
was  more  than  sufficient  to  pay  their  claim; 
that  by  accepting  and  filing  the  order  from 
Liberman  to  Taylor,  and  the  assignment 
thereof  from  Taylor  to  Keeler,  and  paying 
money  thereunder,  the  dty  had  accepted 
said  order  and  assignment,  and  was  bound 
by  the  terms  thereof,— and  they  demanded 
Judgment  against  the  city  for  $1,550.67,  and 
Interest  thereon.  The  various  Hen  claimants 
contended  that  they  were  each  entitled  to 
share  pro  rata  in  the  30  per  cent  reserve 
as  lienors  imder  the  contract  and  charter. 
Fischer  &  Macdonald  denied  that  any  of 
their  codcfendants  had  a  lien  on  the  30  per 
cent  reserve,  and  set  up  afflrmatlvely  that 
they  had  also  filed  certain  labor  claims;  tbat 
they  had  an  assignment  of  all  moneys  due 
Liberman  on  his  contract  and  should  be  al- 
lowed the  entire  fund  In  the  hands  of  the 
city  until  their  claims  against  Liberman.  to 
the  extent  of  $3,800,  were  satisfied.  The 
city,  by  a  reply,  put  in  issue  the  contention 
of  apiK'llants,  Taylor  and  Keeler,  and  further 
pleaded  an  estoppel  against  them  in  conse- 
quence of  Keeler's  having  accepted  the  pay- 
ments as  made,  without  protest,  dm-ing  the 
pendency  ot  the  work.   Botb  thecity  and 
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appellants,  Taylor  and  "Keelcr,  replied  to  the 
answer  of  Fischer  &  Macdonald,  patting  In 
Issue  the  matters  asserted  by  them.  The 
cause  was  tried  on  theaa  Issues,  and  the 
lower  court  adjudged  that  the  dty  should 
pay  the  various  Hen  claimants  the  amount 
of  their  claims,  and  also  pay  to  Keeler  the 
70  per  cent  of  the  f7  per  1,000  feet  for  lum- 
ber furnished  In  August,  and  distributed  the 
balance  of  the  fund  bet^reen  Keeler  and 
Fischer  &  Macdonald,  giving  to  Keeler  27.73 
per  cent,  and  to  Fischer  &  Macdonald  72.27 
per  cent.;  said  payments  being  In  proportion 
to  thetr  respective  chUms.  Taylor  and 
Keeler  appealed  therefrom. 

The  first  question  to  be  disposed  of  Is  tiie 
claim  on  the  part  of  the  respondents  that 
the  appellants  should  be  held  to  have  aban- 
doned their  appeal  In  consequence  of  a  stipu- 
lation entered  Into  after  the  appeal  was 
taken.  Such  stipulation  Is  as  follows:  "It 
Is  hereby  stipulated  and  agreed  by  and  be- 
tween all  parties  in  the  above-entitled  action, 
through  their  respective  attorneys,  that  said 
city,  the  plaintiff,  pay  forthwith  to  each  per- 
son to  whom  any  money  Is  payable  under 
the  final  Judgment  and  decree  rendered  here- 
in by  the  superior  court  seventy-two  per 
cent  of  the  full  amount  payable  to  such  per- 
sons, respectively,  by  the  terms  of  said  judg- 
ment and  decree;  said  payment  to  be  made 
either  to  said  parties  or  to  their  attorneys; 
said  sum,  to  be  paid  as  agreed  by  this  stipu- 
lation, amounting  to  $4,031.18,  which  sum 
Is  to  be  paid  ratably  from  the  street  fund  of 
said  city,  and  the  local  improvement  fund, 
district  No.  34,  as  stated  In  the  complaint 
And  It  is  further  agreed  that  payment  of 
said  sum  of  $4,031.18  to  the  several  persons 
aforesaid  shall  be  deemed  and  held,  for  all 
purposes,  to  have  been  properly  paid  and 
disbursed  by  the  plaintiff,  so  far  as  any  lta< 
bllity  of  the  plaintiff  Is  concerned,  and  no 
further,  and  shall  extinguish  to  that  extent 
the  liability  of  the  plaintiff  on  the  contract 
in  the  complaint  mentioned.  It  Is  further 
stipulated  and  agreed  that  tlie  appeal  bond 
given  by  said  defendants  Taylor  and  Keeler 
shall  serve  also  as  the  appeal  bond  for  such 
other  defendants  as  may  join  in  said  appeal 
In  the  manner  provided  by  law,  and  that  no 
other  bond  shall  be  required  by  the  other  de- 
fendants so  Joining  In  said  appeal.  This 
stipulation  shall  be  01cd  In  duidlciite  In  the 
superior  court  and  In  the  supreme  court,  and 
the  Judgment  of  the  supreme  coiu't  If  any 
appeal  be  compteU>d  and  decided,  shall  not, 
in  any  event,  hold  the  philntiff  Uable  for 
moneys  paid  out  under  this  stipulation." 
It  appears  that  the  amount  stipulated  was 
paid  by  the  city  to  the  various  claimants, 
appellants  and  Fischer  &  Macdonald  being 
Included.  We  do  not  tlilnk  tliis  stipulation 
should  be  given  the  effect  of  depriving  ap- 
pellants of  the  benefit  of  their  appeal.  It 
clearly  was  not  Intended  to  have  such  an 
effect  It  Is  apparent  therefrom  that  the  ap< 
pellants  at  least  nnderslnod  their  appeal 


should  not  be  prejudiced  thweby,  and  there 
was  nothing  upon  the  face  of  Hie  atlpalatlon 
to  Indicate  that  the  respondents  bad  any 
other  Intention.  In  fact,  the  stipulation  pro- 
vided for  the  maintenance  of  the  appeal  in 
stipulating  as  to  the  bond,  etc.  We  know  ixt 
no  reason  why  It  should  be  given  any  dlfr»- 
ent  effect  than  Hie  parties  Intended  It  shonld 
have. 

"Hie  city  contends  fliat  it  shonld  Dot  be 
h^d  liable,  In  any  event,  beyond  tbe  amount 
of  the  fund  devoted  to  the  Improvemmt  In 
question,  and  that  the  controversy  Is  really 
between  appellants  and  Fischer  ft  Mac- 
donald, and,  If  appellants  are  entitled  to  any 
more  money,  they  should  recover  tbe  same 
from  Fischer  &  Macdonald,  and  not  flrom 
tbe  city,  on  the  ground  that,  If  the  city  bad 
not  paid  to  Keeler  the  full^  amount  be  was 
entitled  to  under  the  order  given  to  Taylw, 
it  had  paid  the  same  to  Fischer  ft  Macdon- 
ald; that  Fischer  &  Macdonald  are  parties 
to  the  suit  and  are  not  shown  to  be  insol- 
vent ;  and  that  the  court  Is  In  a  position  to  do 
Justice  between  all  the  parties.    This  last 
claim  Is  here  referred  to  as  It  is  In  a  meas- 
ure connected  with  the  claim  that  the  an>el- 
lonts  have  waived  their  appeal  by  entering 
Into  the  stipulation.  In  consequence  of  bavins' 
consented  thereunder  that  certain  moneys 
should  be  paid  to  Fischer  &  Macdonald.  The 
relief  sought  by  appellants,  however,  was 
against  the  city  only.  It  Is  not  clearly  ap- 
parent what  the  additional   sum  paid  to 
Fischer  ft  Macdonald  under  the  stipulation 
was  for,  as  it  seems  the  amount  demanded 
by  them  was  based  upon  several  different 
claims.  If  the  particular  amounts  to  which 
Keeler  was  entitled,  however,  were  paid  to 
FlschOT  &  Macdonald,  such  payments  were 
made  prior  to  this  time,  during  the  pendency 
of  the  work.  The  city  was  a  party  to  this 
stipulation,  and  at  the  time  It  entered  Into 
it  was  fully  advised  of  appellants'  claim  In 
the  premises,  and  is  bound  as  much  as  any 
of  the  other  parties  thereby.  To  hold  that 
the  stipulation  would  deprive  appellants  of 
the  benefits  of  their  appeal  would  be  to  hold 
that  parties,  pending  a  suit,  cannot  stipulate 
as  to  the  disposition  of  a  part  of  the  subject- 
matter  over  which  there  may  be  no  contro- 
versy,—and  It  is  not  certain  tbat  tliere  was 
any  controversy,  In  this  Instance,  directly 
between  appellants  and  Fischer  &  Macdon- 
ald as  to  the  sum  paid,— and  expressly-  pre- 
serve their  right  of  appeal.  We  are  of  the 
opinion  that  a  stipulation  of  the  kind  may 
be  entered  into,  and  the  right  of  appeal  main- 
tained; and  we  do  not  thlnlt  that  the  further 
cliiim  ujion  the  part  of  the  city,  hinged  upon 
this,— that  appellonts  should  be  compelled  to 
look  to  Fischer  &  Macdonald,— Is  well  foimd- 
ed.  There  is  no  more  reason  why  appel- 
lants should  be  comi>elied  to  look  to  Fischer 
&  Macdonald  than  there  is  that  the  dty 
should  look  to  thom,  nor  as  much,  for  there 
were  no  contractoal  relations  between  appel- 
lants and  Flscbo:  ft  Macdp^ald,  and  tho* 

Digitized  by  VjOOglC 


Wash.) 


CITY  OF  SEATTLE  «.  LTBEHMAX. 


487 


■were  between  each  of  said  parUee  and  the 
city.  It  appears  that  certain  moneys  are 
yet  In  the  hands  of  the  court,  and  It  may 
be  that  the  court  will  be  In  a  position  to  pro- 
tect the  city  In  the  premises— at  least,  in  a 
measure— by  retaining  any  fm-ther  moneys, 
if  any,  which  might  be  due  to  Fischer  & 
Macdonald;  and,  were  It  not  for  the  stipula- 
tion, it  might  be  that  the  city  could  recover 
the  excess  of  moneys,  If  any,  paid  to  them. 
We  are  of  the  opinion,  however,  that  the 
dty,  having  stipulated  to  pay  Fischer  &  Mac- 
donald the  additional  sum  after  the  decree 
was  rendered,  cannot  hereafter  ask  to  re- 
cover the  sum  paid,  nor  any  part  thereof. 

The  laborers'  liens,  and  the  amounts  ad- 
."udged  to  them  under  the  decree,  are  not 
contested  here,  and  consequently  win  remain 
as  fixed  by  the  lower  court 

It  Is  further  contended  by  the  city  and 
Fischer  &  Macdonald  that  Taylor  and 
Keeler  were  only  entitled  to  70  per  cent  of 
the  $7  per  1,000  feet  Tor  lumber  called  for 
by  the  order,  and  that  this  is  apparent  In 
consequence  of  the  following  language  used 
In  said  order:  "Payments  to  be  made  ac- 
cording to  partial  and  final  eetiraates  of  the 
dty  engineer,  as  the  work  progresses."  But 
we  do  not  so  construe  it.  LIberman  was  en- 
titled, under  his  contract,  to  more  than  that 
amount  of  mon^  per  1,000  feet  for  Ininber 
furnished,  as  the  work  progressed,  and  the 
effect  of  the  order  to  Taylor  was  to  entitle 
blm  to  the  full  amount  called  for.  This  was 
the  evident  intention  of  the  parties,  as  we 
construe  the  order,  and  there  is  nothing, 
either  upon  the  face  of  the  order  or  aside 
from  It,  to  show  any  dIfFerent  Intention. 
Bat,  conceding  that  the  clause  referred  to 
should  have  the  effect  of  postponing  pay- 
ment for  30  per  cent  th^eof,  Keeler  waa 
entitled  to  this  balance  upon  the  completion 
of  the  work,  as  this  additional  30  per  cent 
was  no  part  of  the  original  30  per  cent  re- 
serred  under  the  contract,  ami  did  not  pass 
to  Fischer  &  Macdonald. 

It  la  further  contended  by  the  city  that  the 
comptroller  had  no  authority  to  bind  the  city 
by  an  acceptance  of  this  order,  but,  conced- 
ing this,  we  do  not  think  It  alters  the  situa- 
tion: "An  order  to  pay  out  of  a  specified 
fund  has  always  been  held  to  be  a  valid  as- 
signment In  equity,  and  to  fultlU  all  the  re- 
quirements of  the  law."  ChrlHtmas  t.  Rua- 
seU,  14  WaU.  09,  84.  And  this  holds  good, 
although  the  fund  Is  not  actually  In  being, 
if  It  will  in  due  course  of  time  arise  from  a 
contract  or  arrangement  already  entered  into 
when  the  order  was  given.  Pom.  Eq.  Jur,  § 
1283.  Consequently,  this  order  to  Taylor 
operated  as  an  assignment  of  Ltberman's 
claim,  to  the  extent  of  $7  per  1,000  foet  for 
the  lumber  furnished,  due  from  the  first  pay- 
ments, as  the  work  progressed;  and  the  city 
had  notice  of  It  and  was  bound  tlicreby,  re- 
gardless of  any  acceptance  by  the  comp- 
trolter. 


It  is  also  contended  by  the  dty  that  appel- 
lants are  estopped  from  making  a  fm-ther 
claim  against  the  city  in  consequence  of  hav- 
ing accepted  the  payments,  as  made,  with- 
out protest  at  the  time  they  were  made.  It 
is  contended  that  Keeler  understood  that  he 
was  being  paid  but  70  per  cent  of  the  $7 
called  for  finally,  and  that  he  consented 
thereto.  TVe  have  examined  the  proof  in  re- 
lation to  this  claim,  and  we  do  not  think 
that  It  is  established.  It  should  be  borne  in 
mind  that  this  order  was  given  to  Taylor  as 
security  only,  and  it  does  not  appear  how 
Keeler  obtained  it  nnlees  It  may  be  Infer- 
red from  the  fact  that  he  was  engaged  In 
the  brokerage  business,  and  was  dealing  In 
such  claims;  and,  if  so,  It  Is  fab:  to  presume 
that  be  only  paid  therefor  In  proportion  to 
the  amount  he  received,  and  thwefOre  'was 
not  greatly  interested.  He  testified  that  he 
had  no  knowledge  that  be  was  being  paid 
but  70  per  cent  of  the  $7  called  for  by  the 
order  when  the  payments  were  made;  that 
he  supposed  he  was  being  paid  the  foil 
amount  called  for  by  Hie  order,  accordliiK  to 
the  qoantity  of  lumber  which  bad  been  used 
at  the  time  the  payments  were  made,  as  es- 
timated by  the  city  engineer;  ttiat  be  had 
confidence  In  the  dty'a  officer  who  made  fba 
payments,  and  who  Informed  him  from  time 
to  time  what  he  was  entitled  to.  and  made 
the  payments.  The  only  fact  opon  which  an 
estoppel  could  be  based  is  that  I^Ier  did 
not  det«*mtne  tor  himself  the  amounts  to 
which  he  was  entitled,  but  accepted  the  pay- 
ments, as  made,  without  protest,  taking  It 
for  granted  that  be  was  getting  all  that  he 
was  entitled  to.  This  is  not  sufficient.  He 
had  no  knowledge  that  he  was  bdng  paid 
any  less,  and  he  had  a  right  to  rely  upon  the 
plain  Impwt  of  his  order,  and  sboold  not  be 
prejudiced  because  be  accepted  tbe  payments 
as  estimated  by  the  city's  officer,  nnder  the 
circumstanceB,  and  we  think  that  there  was 
no  estoppel  In  the  premises. 

The  judgment  Is  reversed  and  the  cause 
remanded,  wlUi  burtroctions  to  tbe  lower 
court  to  enter  a  judgment  in  Cavor  of  appel- 
lant Keeler  against  the  dty  for  the  balance 
of  tbe  moneys  called  for  ^xy  the  order  In  ques- 
tion, in  accordance  with  this  opinion,  and 
for  any  tartber  proceedings  deemed  allow- 
abie  or  called  tat,  not  Inconsistent  herewith. 
The  casta  of  this  appeal  will  be  recovered  of 
the  city  and  of  Fischer  ft  Macdonald.  No 
costs  TclU  be  allowed  against  the  other  re< 
spondents,  bnt  they  will  be  required  to  bear 
the  costs  of  their  own  brief,  as  the  same  was 
unnecessarily  filed. 

DUNBAB,  O.  J.,  and  ANDERS,  S.,  concur. 

STILES.  J.  I  concur,  with  the  reservation 
that  the  ground  of  recovery  against  tbe  city 
is  that  tbe  contract  with  Liberman  segregat- 
ed tbe  cost  of  the  lumber,  and  made  It  pay- 
able Independently,  as  though  It  alone  were 
tbe  subject  of  the  agreement 
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HOYT,  3.  (dlasentliig).  I  am  unable  to  agree 
with  the  conclusion  to  which  the  majority  of 
theooml  have  arrived,  for  thereason,  first,  that 
by  joining  in  the  sUpulatlon  for  the  distribu- 
tion of  the  money  the  appellants  waived  their 
right  to  further  prosecute  the  appeal.  I  un- 
derstand the  rule  to  he  that  a  party  cannot 
accept  any  of  the  boneflts  of  a  Judgment,  and 
at  the  same  time  prosecute  his  appeal  there- 
from. This  rule  is  so  well  settled  that  I 
deem  It  unnecessary  to  cite  any  authorities 
in  support  thereof.  Tliat  the  appellants  de- 
rived certain  benefits  from  the  judgment  of 
the  court,  by  virtue  of  the  stipulation  re- 
ferred to,  there  can  be  no  doubt,  and  I  think 
tliat  after  signing  the  same  they  could  not 
further  prosecute  their  appeal. 

Secondly.  I  am  unable  to  agree  with  what 
is  said  by  the  majority  as  to  the  relations 
which  were  estabUshed  between  the  city  and 
appellants,  Keeler  and  Taylor,  and  the  re- 
spondents Fischer  &  Macdonald,  by  reason  of 
the  orders  given  by  the  contractor.  These 
orders  were  upon  the  comptroller  of  the  city, 
and  were  In  no  manner  acted  upon  by  its 
common  council.  The  comptroller  is  the 
agent  of  the  city,  so  far  as  his  duties  are  pro- 
vided by  law  or  Its  ordinances,  but  no  fur- 
ther; and  there  has  not  been  called  to  the  at- 
tention of  this  court  any  provision  of  such 
law  or  ordinances  giving  him  any  authority 
to  accept  such  orders,  or  in  any  manner  to 
contract  In  behalf  of  the  city.  It  may  well 
be  doubted  whether  or  not  the  city  would  be 
bound  to  recognize  any  order  given  by  a 
contractor,  even  if  it  was  accepted  by  its 
common  council,  for  the  reason  that  to  make 
such  acceptance  was  not  within  Its  powers; 
and  it  seems  clear  that  the  comptroller,  who 
Is  a  purely  ministerial  officer,  could  not,  by 
his  action  in  that  behalf,  in  any  manner  bind 
the  city.  That  the  city  was  not  boimd  to 
recognize  the  orders  of  the  contractor  Is  so 
clear  that  I  do  not  understand  appellants  to 
contend  to  the  contrary.  It  follows  that,  if 
the  city  was  bound  at  all,  it  was  by  reason 
of  the  acceptance  of  such  orders  by  the 
comptroller.  But,  since  he  was  given  no  au- 
thority to  do  this,  it  is  impossible  to  see  how 
the  city  could  be  affected  by  his  action  in 
that  regard.  So  far  as  he  acted  upon  the 
orders,  and  made  payment  to  the  payees 
named  therein,  the  contractor  would  doubt- 
less be  bound,  by  reason  of  the  doctrine  of 
estoppel,  but  such  action  on  his  part  could 
not  establish  any  liability  on  the  part  of  the 
city.  The  opinion  of  the  majority  seems  to 
concede  that,  unless  the  city  had  assumed 
some  contractual  relation  with  appellants 
and  said  Fischer  &  Macdonald,  it  would  not 
be  liable  to  them.  If  this  Is  so,  before  they 
could  recover  they  would  have  to  show  a 
binding  contract  upon  the  part  of  the  city; 
and.  since  the  common  council  is  theonly  body 
clothed  with  power  to  authorize  such  a  con- 
tract, authority  from  It  sbould  have  Ijcen 
shown  before  it  could  be  assumed  that  any 


contract  had  been  entered  Into.  Under  the 
provisions  of  the  charter  of  the  city  of  Seat- 
tle, the  comptroller  certainly  had  no  power 
to  enter  Into  contracts  of  this  kind,  so  as  to 
bind  the  city,  unless  authorized  by  the  com- 
mon council;  and,  no  such  authority  having 
been  shown,  his  acts,  even  if  sufficient  to 
show  an  intent  to  make  a  contract  on  the 
part  of  the  city,  could  In  no  manner  bind  It. 

There  is  another  reason  why  the  appellants 
should  not  have  the  relief  which  Is  awarded 
them  by  the  opinion  of  the  majority.  The 
city  practically  proceeded  in  rem  against  a 
certain  definite  sum  of  money  which  was  in 
its  possession,  and  asked  the  court  to  make 
distribution  thereof.  This  being  so,  the  8Ul>- 
Ject-matter  of  the  suit  was  only  such  sum  of 
money,  and  the  court  was  without  jurisdic- 
tion to  award  any  other  Judgment  than  one 
disposing  of  such  fund.  In  my  opinion  the 
Judgment  should  be  affirmed. 


CXX)NB7  T.  OBIBAT  NORTHERN  RT.  GG. 
(Snprame  Court  <tf  Washington.  June  27,  ISfrl.) 

IlfJDRIia  TO  SeBVART— CONTBIBUIORT  NkOLI- 
OBSCB. 

The  mere  fact  that  a  crew  of  section  men 
are  ordered,  in  the  night,  to  proceed  to  a  cross- 
ing to  unload  a  car  load  of  rails,  does  not  im- 
pose on  the  company  a  personal  obligation  to 
provide  an  unobstructed  track  for  their  hand 
car  nutil  it  reaches  its  destination;  and,  when 
the  headlight  of  a  locomotive  a  mile  and  a  half 
away  is  in  plain  view  during  the  entire  journey, 
there  can  be  no  recovery  for  an  injury  in  a 
collision  between  the  hand  car  and  the  locomo- 
tive, which  was  moving  at  the  rate  of  only 
three  or  four  miles  per  nonr,  and  which  coald 
easily  have  been  avoided  by  a  removal  of  the  car 
from  the  track. 

Appeal  from  saperior  conrt,  Sptdcane  coun- 
ty; Norman  Buck,  Judge. 

Actl<m  by  BUchael  Coon^  against  the 
Great  Nortfaem  Railway  Company  for  per- 
sonal  Injuries.  There  was  a  judgment  for 
plaintifT,  and  defendant  appeals.  Reversed. 

C.  Wellington  and  Jay  H.  Adams,  for  ap- 
pellant.   Hyde  &  Reagan  and  W.  S.  Glass, 

for  respondent 

ANDERS,  J.  This  action  was  brought  by 
the  respondent  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  occasion- 
ed by  the  negligence  of  the  appellant.  It 
appears  that  on  the  14th  and  15th  days  of 
October,  1892,  the  respondent  was  in  the 
employ  of  the  railroad  company  In  the  ca- 
pacity of  a  section  hand,  and  wob  working 
on  the  line  of  railway  which  the  company 
was  then  constructing  in  this  state,  west  of 
the  city  of  Spokane,  under  the  direction  of 
John  Dniy,  his  section  foreman.  The  sec- 
tion house  used  by  Daly  and  bis  men,  and 
also  by  another  section  foreman,  by  the  name 
of  Charles  JIann.  and  his  crew,  was  situated 
a  mile  and  a  half  cast  of  the  Seattle  cross- 
ing, on  the  line  of  appellant's  road.  Between 
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2  and  3  o'clock  In  tbe  mondng  of  October 
15,  189^  the  said  foreinaii  received  a  tele- 
gram from  one  Burke,  appellant's  assistant 
road  master,  dated  the  day  previous,  stat- 
ing: "Be  at  Seattle  crossing  at  three  o'clock 
to-morrow  morning  to  unload  steel."  An- 
other telegram  was  also  received  the  same 
night  from  the  road  master,  In  reference 
to  unlrMidIng  ties,  but  It  Is  not  material  In 
this  cose,  as  It  does  not  api>ear  that  any- 
thta%  was  done  In  response  thereto.  Some 
time  before  3  o'clock,  In  obedience  to  the 
firat-nientloned  dispatch,  Daly  and  Mann,  to- 
gether with  five  section  hands,  among  whom 
was  the  respondent,  got  upon  a  hand  car 
at  the  section  house,  and  started  for  the 
crossing  Indicated  in  the  t^^am.  The 
train  carrying  tbe  steel  came  frtmi  the  west, 
and  arrived  at  the  crossing  before  the  time 
at  which  the  men  from  the  section  house 
were  requested  to  be  Uiete.  Tbe  sted  was 
Immediately  nnlfuded,  and  aboat  3  o'clock 
the  train  started  east,  and  had  proceeded 
.jOO  or  600  feet  when  a  collhdoo  occurred 
between  It  and  tbe  hand  car,  whereby  the 
rettpondent  was  thrown  agahist  the  pilot  of 
the  engine  with  such  force  that  the  ulna  of 
his  left  arm  was  fractured.  This  Injury,  the 
respondent  claims,  was  the  result  the 
negligence  of  the  appellant  In  thus  running 
Its  train  of  can  against  and  upon  him,  and 
in  causing  the  said  tralu  and  hand  car  to 
run  into  each  other.  No  other  act  of  negli- 
gence Is  nileged  In  the  complaint.  The  case 
was  tried  by  a  Jury,  and  there  was  a  ver^ 
diet  and  judgment  for  the  plalntUf,  and  the 
defendant  brings  the  cause  here  for  review 
by  appeal.  At  the  dose  of  the  plaintiff's 
testimony,  the  defendant  moved  for  a  non- 
suit, tar  the  reasons  (1)  that  "the  testimony 
Introduced  shows  that  the  negligence  com- 
plained <3f  was  not  the  act  of  the  defend- 
unt;"  (2)  that  "the  evidence  shows  that  the 
plaintiff,  by  hts  contract  of  employment,  as- 
sumed the  risk  Incident  to  the  some,  and 
that  the  accident  complained  of  was  one  of 
the  incidents  thereto;"  i^)  that  'Ihe  evidence 
shows  that  the  act  of  the  plaintlfT  himself 
contributed  to  tbe  cause  of  the  Injury  com- 
plained of."  The  court  denied  tbe  motion, 
and  the  appellant  Imdsts  that  In  so  doing  It 
committed  error. 

Wg  are  ftrmly  convinced  that  the  motion 
idiould  have  been  sustained.  The  testimony 
Introduced  by  the  plaintiff  shows  that,  when 
the  men  gut  upon  the  band  ear  at  the  sec- 
tion house,  the  train,  consisting  of  a  locomo- 
tive and  several  fright  cars,  was  standlug  at 
the  crossing,  with  the  headlight  of  the  loco- 
motive burning  so  brlghtl}*  that  it  was  con- 
stantly seen  1^  the  men  on  the  hand  car 
from  tbe  place  of  their  departure  until  the 
collision  occurred.  V-pon  this  point  there  is 
no  conflict  whatever  in  the  testimony.  Tbe 
witnesses  for  the  respondent  also  testified, 
substantially,  that  n'vtwlthstandlng  they 
were  looklns  at  tbe  headlight  dmdng  all  tbe 


time  the  hand  car  was  In  motion,  Uiey  could 
not  dlscov^  the  approach  of  the  trahi  until 
It  was  too  late  to  avoid  the  casualty;  that 
the  train  was  moving  slowly,  on  a  down 
grade,  and  mitking  no  noise,  and  that  thoy 
heard  no  whistle  or  ringing  of  the  bell  when 
It  started.  It  also  appears  from  the  evi- 
dence that  the  hand  car  was  running  at  a 
"lively"  rate  of  speed,  and  made  a  good 
deal  of  noise,  which  may  have  been  the 
reason  why  the  train  was  not  heard.  It 
further  appears  that  the  men  on  tbe  hand 
car,  seeing  that  they  were  near  the  train, 
were  about  to  stop  the  car,  and  remove  It 
from  tbe  trac^  and  had  already  begun  to 
apply  the  brakes,  when  it  collided  with  the 
engine.  There  were  two  white  lights  on  the 
front  end  of  tbe  hand  car,  but  neither  the 
ll^ts  nor  tbe  car  were  seen  by  the  engineer 
on  the  locomotive  befbre  the  collision.  Tbe 
xdght  was  dark  and  foggy,  and  tbe  train 
of  the  appellant,  which  was  an  ordinary 
constmctlon  train,  was  moving  at  the  rate 
of  <Hily  three  or  four  miles  an  hour.  Tbe 
hand  car  was  not  thrown  from  the  track  hy 
the  collision,  and  It  does  not  appear  that 
any  one  thereon,  but  the  respondent,  re- 
ceived any  considerate  Injury.  Upon  this 
state  of  facts  we  are  aware  of  no  rule  of 
law,  applicable  to  this  case,  wblcb  will 
Justify  the  denial  of  the  motion  for  a  non- 
suit. It  was  not  claimed  tiiat  tiie  respond- 
ent was  Injured  by  reason  of  any  ne^gent 
act  on  the  part  of  any  person  with  him  on 
the  hand  car;  but  It  was  claimed  that,  In- 
asmuch as  be  was  requested  to  proceed  to 
the  crossing  at  a  specified  time,  and  assist 
in  unloading  steel,  it  was  the  personal  duty 
of  the  railroad  company  to  provide  a  clear 
and  unobstructed  track  for  his  hand  car 
until  It  reached  Its  destination,  and  that 
he  had  a  right  to  assume  that  that  duty 
would  be  performed  by  the  company,  and 
that  its  train  would  not  leave  the  crossing 
bef(H%  his  arrival.  But  it  win  be  seen  that 
there  is  nothing  in  the  telegram  stating  that 
the  train  would  wait  for  the  section  men 
at  the  cros^g,  or  upon  which  any  such 
assumptl(m  could  reasonably  be  predicted. 
The  train  was  engaged  In  hauling  rails  and 
ties  tor  distribution  along  the  line  of  the 
road  wherever  required,  and  there  was  Just 
as  much  reason  to  conclude,  for  aught  that 
appears  In  the  telegraphic  order,  that  the 
cars  to  be  unloaded  at  the  crossing  would 
be  left  there,  and  the  train  proceed  on  its 
Joumf?.  as  there  was  to  assume  that  the 
train  would  not  move  until  tbe  arrival  of  the 
section  men.  In  our  Judgment,  It  was  wholly 
unreasonable  to  presume  that  the  operation 
of  the  train  would  be  suspended  until  the 
section  men  arrived  at  the  m'osslng.  The 
men  on  the  hand  car  had  no  more  reason  to 
reb'  upon  having  a  dear  track  for  their 
journey  than  they  would  have  bad  if  they 
had  traveled  on  foot  A  hand  car  can  be 
quickly  and  eosil}-  removed  from  the  track, 
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and  we  twlleve  tt  Is  imlTerBally  oonsldered 
to  be  the  duty  of  those  who  are  required  to 
use  them  to  so  remove  them,  whenerer  It 
xaay  be  necessary  to  do  so,  ta  order  to  per- 
mit the  passage  of  ordinary  trains  of  cars. 

But  If  we  were  to  concede  that  it  was 
negligence  on  the  part  of  the  appellant  to 
permit  Its  train  to  leave  the  crossing  befM'e 
the  arrival  of  the  respondent,  the  motlcm  for 
a  nonsuit  should  nevertheless  have  been 
granted,  for  the  reason  that  It  Is  manifest, 
from  the  evidence,  that  the  respondent's  own 
want  of  care  contributed  to  produce  the  hi- 
Jury  of  which  be  complains.  If  the  respond- 
ent had  been  In  the  exercise  of  that  degree 
(tf  prudence  and  caution  which  it  was  his 
duty  to  use,  under  the  circumstances,  It  is 
hardly  possible  to  b^eve  that  he  would  have 
been  injured.  The  train  with  which  he  came 
In  contact  was  In  plain  view  for  a  distance 
of  a  mile  and  a  half,  and  was  seen,  or  could 
have  been  f>een,  by  him;  and  if  he  failed  to 
discover  that  it  bad  left  the  station,  and 
thereby  »posed  himself  to  danger,  surely 
the  railroad  company  ought  not  to  be  re- 
quired to  respond  in  damages  for  the  in- 
juries resulting  from  his  own  mlsjudgment, 
especially  In  the  absence  of  proof  that  the 
train  was  negligently  operated.  We  think 
that  the  very  nature  of  the  respondent's  em- 
ployment imposed  upon  htm  the  duty  to 
lool£  out  for  trains  passing  over  the  road, 
and  to  avoid  obstructing  their  pasange  by 
the  band  car  which  was  funUshed  for  his 
use  and  convenience,  in  the  prosecution  of 
his  worlc  Again,  the  testimony  of  the  re- 
spondent himself  shows  that  he  had  had 
several  years'  experience  In  the  construction 
of  railroads,  and,  therefore,  must  have  been 
familiar  with  the  risks  and  dangers  incident 
to  such  business.  These  risks  he  assumed 
when  he  engaged  in  the  employment  in- 
cluding the  negligence  of  fellow  servants. 

As  what  we  have  already  said  disposes  of 
this  case,  it  is  not  necessary  to  enter  Into 
a  discussion  of  the  question  as  to  whether 
the  assistant  road  master  and  the  conductor 
of  the  train,  were  the  representatives  of  the 
railway  company.  The  appellant  called  the 
two  brakemen  who  were  on  the  train  at  the 
time  of  the  accident,  as  witnesses  in  Its  be- 
half, both  of  whom  testified  positively  that 
the  engineer  blew  the  whistle  before  start- 
ing the  train,  In  the  ordinary  way,  and  that 
Biu'ke,  tbe  assistant  road  master,  was  on 
the  train,  and  that  tbe  conductor  wns  tbere 
also.  And  that  was  substantially  all  of  tbe 
evidence  adduced  on  behalf  of  the  appellant, 
except  that  which  related  to  the  character 
of  the  injury  received  by  the  respondent. 
At  the  close  of  the  proofs,  the  evidence,  to- 
gether with  every  legitimate  inference  that 
might  have  been  drawn  therefrom,  was  so 
manifestly  insulHcient  to  authorize  a  verdict 
for  the  plaintiff  that  the  case  should  have 
been  taken  from  the  Jury,  In  accordance  with 
the  request  of  the  defendant 


The  judgment  la  reversed,  and  tbe  c&uia 

remanded,  with  dIrectloDa  to  Bast^  the  de- 
fendant's motion  for  nonsuit 

HOYT  and  STILES,  JJ.,  concur. 


BIGB  T.  Bm;VBNS  et  al.  (REESB  et  si. 
Interveners). 

(Supreme  Conrt  of  Washington.   June  27. 1891) 

Appsal— Kbvibw—Fikdisos  op  Fact. 

Under  Laws  1S93.  c.  60.  SS  2.  3,  which  pro- 
vide for  Exceptions  to  findings  of  fart  nod  con- 
clnaiona  of  law,  the  supreme  court  will  not  re- 
view tbe  evidmce  unless  exceptiatu  thereto  have 
been  taken. 

Appeal  from  superior  court  Fierce  county; 
W.  H.  Pritchard.  Jndg& 

Ai:tlon  by  Stuart  Bice  acalnst  Calvin  St»> 
vena  and  otners^  defaidanta,  and  Reeae,  Cran- 
dall  &  Redman,  Intarvokere,  to  quiet  title  to 
land.  Vtom  a  judgment  for  the  Intcrreucra, 
plaintiff  appeals.  Affirmed. 

WIckersham  &  Held  and  Geo.  Herriott 
for  appellant  Sbarpsteln  &  Blattner  and 
Remington  &  Reynolds,  for  respoodaits. 

SCOTT,  J.  Appellant  commenced  this  ac- 
tion to  remove  an  alleged  cloud  upon  bis  title 
to  premises  conveyed  to  btm  by  the  Sumner 
Lumber  Company.  Respondents  herein  (de- 
fendants and  Interveners  below)  are  judg- 
ment creditors  of  said  lumber  company. 
They  filed  cross-complaints  asking,  as  affirm- 
ative relief  against  appellant  that  tbe  deed 
to  said  premises  from  the  lumber  company 
to  appellant  be  set  aside  as  fraudalent  and 
void.  A  trial  was  bad  on  November  7,  1893, 
and  the  cause  was  taken  under  advisement 
by  the  court  until  December  5th  following, 
when  findings  of  fact  and  conclusions  of  law 
were  duly  made  and  filed,  and  judffment  en- 
tered thereon  that  same  day.  Notice  thereof 
was  served  on  appellant's  attorney  on  the 
next  day,  and,  on  the  30th  of  said  month, 
appellant  served  notice  of  appeal  "from  each 
and  every  part  of  said  decision,  and  the 
whole  thereof." 

,The  appeal  involves  the  court's  findings 
upon  the  evidence.  The  respondents  contend 
that  the  evidence  Is  not  before  this  court  for 
review,  because  the  findings  of  fact  and  con* 
c'.uslons  of  law  made  by  the  lower  court  were 
not  excepted  to  by  appellant.  Under  the  for- 
mer statutes  of  the  state  and  tCTTltory,  when  a 
cause  bad  been  tried  by  the  court  or  referee, 
and  the  decision  was  not  made  Immediately 
after  the  close  of .  the  testimony,  the  deci- 
sion of  the  court  was  deemed  excepted  ta 
This  continued  to  be  the  law,  except  as  supple- 
mented by  the  act  of  February  25,  1891  (sec- 
tion 398,  vol.  2,  of  the  Code),  which  provided 
that  no  exception  need  be  takeu  with  respect 
to  any  decision  or  ruUi^  upon  a  mntt^  of 
law,  when  the  same  was  entered  in  the  Jour- 
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nai.  or  made  wluriljr  on  matters  In  writing 
and  on  file  In  tlie  cause,  until  chapter  60  of 
tbo  Laws  oC  1808  was  macted.  Section  2, 
at  page  112,  of  said  act,  provides  that  it  shall 
not  be  necessary  to  take  exceptions  in  cer- 
tiiln  cases,  with  this  proviso:  "Bnt  this  sec- 
tion shall  not  apply  to  the  report  of  a  refaree 
<;r  commissioner  or  to  findings  of  fact  or  con- 
clusions of  law,  in  a  report  or  decision  of  a 
referee  or  commlatiMiGr,  w  In  a  decision  of 
a  court  or  judge  upon  a  came  or  part  of  a 
canse,  either  legal  or  equitable,  tried  with- 
out a  jury."  The  next  section  prorldea  how 
ecc^tions  to  such  findings  may  be  taten: 
"Either  by  stating  to  the  jndg^  referee  or 
commisslonar  when  the  report  or  dedsion  Is 
signed,  ttiat  such  party  excepts  to  the  same, 
specifying  the  part  or  parts  excepted  to 
(whereupon  the  Judge,  referee  or  commlsBlon- 
er,  shall  note  the  exceptions  In  the  margin  or 
at  the  foot  of  the  report  or  decision);  or  by 
filing  Uke  wrlttra  exceptions  within  five  days 
after  the  filing  of  the  report  or  decision,  or, 
where  the  report  or  decMon  Is  signed  subse- 
quently to  the  bearing  and  in  the  absence  of 
the  par^  exc^ttng,  within  five  days  after 
the  serrice  on  such  party  of  a  copy  of  such 
report  or  decision  or  of  written  notice  of  the 
fllii^  thereof."  Section  7  of  the  same  act 
IHOTldes  that  alleged  error  in  any  order  or  de- 
cision to  which  no  exception  need  be  taken 
may  be  reviewed  by  the  supreme  court,  and 
also  that  the  supreme  court  may  review  "al- 
leged error  In  any  *  •  •  finding  of  fact, 
GondUirioa  of  law  *  *  *  or  decision  which 
shall  have  been  excepted  to  by  any  party  as 
prescribed  in  this  act,  •  •  •  provided,  the 
ruling  or  decision  •  •  •  together  with  the 
exLVptlons  thereto,  If  nuy,  was  a  matter  of 
record  In  the  cause.  •  •  •  But  no  excep* 
tlon  to  any  appealable  order  or  to  any  final 
Judgment  shall  be  necessary  or  proper  In 
ord»r  to  secure  a  review  of  such  order  or 
judgment"  Section  18  repeals  all  prior  in- 
consistent laws.  In  the  next  chapter  of  the 
Laws  of  1893  (page  130,  S  21),  It  Is  t^ovlded 
as  follows:  "Upon  an  appeal  from  a  Judg- 
ment, the  supreme  court  may  review  any  in- 
termediate order  or  determination  of  the 
court  below  which  Involves  the  merits  and 
materially  affects  the  Judgment  appearing 
npou  the  record  sent  up  from  the  superior 
court.  Any  questions  of  fact  or  of  law,  de- 
cided upon  trials  by  the  court  or  by  referees. 
In  ^ther  legal  or  equitable  causes,  may  be  re- 
viewed, when  exceptions  to  the  findings  of 
fact  or  to  the  conclusions  of  law,  or  both, 
have  been  duly  taken,  by  ^ther  party,  and 
sent  up  in  the  record  on  appeal;  and  in  ac- 
tions legal  or  equitable,  tried  by  the  court 
below  without  a  Jury,  wherein  a  statement 
of  facts  or  bill  of  exceptions  shall  have  been 
certified,  the  evidence  of  facts  shown  by 
such  bill  of  exceptions  or  statement  of  facts 
shall  be  examined  by  the  supreme  court  de 
novo,  so  far  as  the  findings  of  fact  or  a  re- 
fusal to  make  findings  based  thereon  shall 
'fiave  been  excepted  to,  and  the  cause  shall 


be  determined  by  the  reccvd  on  appeal,  ln> 
eluding  such  exceptions  or  statement." 

The  record  shows  no  exception  to  the  find- 
ings. The  appellant  had  five  days  Ktta  the 
service  of  notice  upon  him  to  file  written  ex- 
ceptions to  the  findings  of  fact,  and,  falling 
to  have  done  so,  we  think  he  is  precluded 
from  raising  any  question  In  relation  to  the 
evidence.  Under  the  old  praetloe  no  excep- 
tions were  necessary  In  such  a  case,  and  the 
result  was  that  the  lower  court,  convinced 
by  one  line  of  evidence,  might  decide  a  case 
on  one  theory,  and  the  trial  de  novo  here 
might  proceed  upon  a  different  theory;  In- 
volving, to  a  large  extent,  an  examination  of 
questions  not  presented,  or  positions  not 
taken  or  insisted  upon,  below.  A  general 
rule  observed  by  all  courts,  tuless  expressly 
provided  otherwise  by  legislation,  is  that 
unless  objections  are  seasonably  made  on 
specific  grounds,  the  ruling  of  the  trial  oourt 
will  not  be  reviewed  In  appellate  tribunals. 
This  is  a  salutary  mle,  reeving  appellate 
courts  of  much  unnecessary  labor,  and  tends 
to  avoid  much  delay  and  expense,  In  afford- 
ing an  opportunity  to  the  Iowct  courts  to 
correct  errors  and  omissions  there  made  In 
the  trial  of  causes.  The  new  practice  act 
was  evidently  intended  to  cure  the  defects 
In  this  respect  in  the  former  practice,  and 
is  in  line  with  the  practice  adopted  In  most 
of  the  states.  Appellant  cont^ds  that  a  dif- 
ferent ruling  was  made  by  this  court  In 
Wintermute  v.  Gamer,  8  Wash.  685,  36  Pac. 
400;  but  an  examination  of  that  case  shows 
that  what  the  court  there  said  as  to  findings 
of  fact  was  with  refraence  to  the  former  law 
and  practice,  as  that  cause  was  tried  In  the 
lower  court  before  the  present  law  went  Into 
effect  Affirmed. 

DTTNBAR.  C.  J.,  and  HOTT,  ANDERS, 
and  STILES,  JJ..  concor. 


BUCKLEY  V.  OITT  OF  TACOMA  et  al. 
(No.  1,288.) 

WINGATB  et  al  v.  SAME  et  aL 
(No.  1,234.) 

(Supreme  Court  of  Washington.  June  27, 1894.) 
UuKiciFAL  Impbotehbnts — Vauditt  or  OUDI- 

1.  The  charter  of  the  city  of  Tacoma  (sec- 
tion 52)  provides  that  the  ci^  shall  have  pow- 
ers "by  ordinance,  and  not  otherwise,"  to  do 
certain  thiugs.  Subdivision  10  gives  It  power 
to  provide  for  city  improvemente,  and  colIectinR 
asaeaemeDtB.  SobdiTlBion  13  provides  that  it 
shall  hare  power  to  determine  what  work  stial] 
be  done  at  the  expense  of  the  owners  of  prop- 
erty benefited  thereby,  "provided  the  manner  of 
making  and  collectins  asaeesmeotB  therefor  shall 

as  inreserlbed  In  this  charter."  Article  12 
provides  that  a  "resolntioa"  Is  required,  instead 
of  an  "ordinance,"  in  ordering  the  Improvement 
of  a  Btreet.  Reld,  that  the  specific  proviBion  of 
article  12  governs  the  general  one  of  the  former 
sectioD. 

2.  Under  a  city  charter,  which  provides,  Id 
regard  to  the  making  of  street  Improvements 
the  e^nse  of  whldi  Is  to  be  asseimd  against 
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the  propertr  benefited,  tbat  "before  any  im- 
provement shall  be  commenced  the  city  cooncil 
•  •  •  shall  pass  a  resolution  Mderlng  said 
imim>TemeDt  to  be  done,"  a  resolntion  "that 
■aid  city  coancil  hereby  declares  its  intention 
to  improve  N  street,  in  B.  addition,  from  H. 
street  to  F.  street,  at  the  expense  of  the  abut- 
ting owners.  Grading  and  sidewalking.  To  be 
done  by  day  labor," — is  not  sufficient  to  render 
the  property  owners  liable  for  the  expense,  as 
it  not  only  does  not  order  the  work  to  be  done, 
but  it  also  fails  to  describe  the  kind  of  sidewalk 
to  be  laid. 

3.  Where  a  charter  provides  that,  after  the 
adoption  of  the  resolution  by  the  city  council, 
the  board  of  public  works  shall  cause  to  be  made 
a  surrey,  dia);ram,  and  estimate  of  the  entire 
cost,  which  shall  be  filed  in  their  office,  an  esti- 
mate in  the  case  of  grading  the  street,  which 
merely  gives  the  number  of  yards  ot  "fill"  and 
"cnt"  in  each  block,  and  the  total  cost  of  the 
work,  and  the  number  of  feet  of  property  front- 
ing on  the  street,  is  insufficient,  as  a  property 
owner  cannot  tell  thereby  whether  his  properly 
will  be  left  above  or  below  grade. 

4.  Where  the  charter  provides  that  the  clerk 
shall  pnUish  a  no'ice  containing  a  copy  of  the 
resoluti<Hi  specifying  the  kind  of  improvement 
to  be  made,  and  stating  the  street  to  be  im- 
proved, and  coDtaining  a  general  description 
sufficient  for  the  identification  of  the  property 
to  be  charged,  the  notice  should  set  out  a  literal 
copy  of  the  resolation,  and  not  only  give  the 
portion  of  the  street  to  be  improved,  but  also 
give  the  numbers  of  the  lots  to  be  charged  with 
file  improvement 

6.  Where  the  charter  requires  that,  before 
»ny  improvement  shall  be  commenced,  the  city 
council  shall  pass  a  resolution  ordering  the  same 
to  be  done,  the  conncil  cannot,  after  the  im- 
provement has  been  comirieted,  pass  an  ordi- 
nance ordering  the  same  to  be  done,  so  as  to 
render  an  assessment  therefor  against  the  prop- 
erty owners  valid. 

6.  Where  a  city  neglects  to  take  the  neces- 
sary steps  to  render  valid  assessments  against 
property  benefited  by  local  improvements,  it  can- 
not enforce  such  assessments  on  the  ground  of 
benefits  received  by  the  landowners. 

Appeal  from  snperior  court,  Pl«ce  county; 
W.  H.  Prltchard,  Judge. 

Action  by  J.  M.  Buckley  and  1^  Robert 
Wingate  and  otb^  against  the  dty  of  T^- 
coma  and  otbon  to  set  aside  assessments 
for  local  Improvements.  From  judgments 
for  defendants,  plaintiffs  appeal.  Heversed. 

Dooiittle  &  Fogg,  for  appellant  Buckley. 
S.  C.  Milligau,  for  appellants  Wiogate  et  al. 
F.  H.  Murray  and  S.  A.  Crandall,  for  re- 
spondents. 

STIT^ES,  J.  The  enabling  act  for  cities  of 
the  first  class  (Gen.  St  S  520)  provides  that 
any  such  city  framing  a  charter  for  its  own 
government  shall  have  imwer  (subdivision 
10)  "to  provide  for  making  local  improve- 
ments, and  to  levy  and  collect  special  as- 
sessments on  prop^iy  benefited  thereby,  and 
for  paying  for  the  same  or  any  portion  there- 
of;" (subdivision  13)  "to  determine  what 
work  shall  be  done  or  Improvements  made  at 
the  expense,  In  whole  or  In  part,  of  the  own- 
ers of  the  adjoining,  contiguous,  or  proxi- 
mate property,  or  others  specially  benefited 
thereby,  and  to  provide  for  the  manner  of 
making  and  collecting  asscssmentB  therefor." 
Section  52  of  the  charter  of  Tacoma  begins 
thus:  "The  city  government  of  Tacoma  shall 


have  powov,  by  ordinance'  sad  not  others 
wise,"  re[>eatlng  the  language  of  the  stat* 
ute,  with  the  exception  of  the  last  clause  of 
subdivision  13,  for  which  thca-e  Is  sutMtitut- 
ed:  "Provided  the  manner  of  making  and 
collecting  assessments  therefor  shall  be  as 
prescribed  in  this  charter."  But  when  the 
reader  of  the  charter  gets  to  article  12,  which 
Is  a  complete  code  of  street  Improvement 
and  assessment  law,  he  finds  that  not  an 
ordinance,  but  a  resolution,  Is  required.  Ap- 
pellants make  a  strong  point  of  this,  and  in- 
sist that  anything  less  than  an  ordinance 
renders  the  whole  proceedings  leading  up 
to  a  street  assessment  void.  But  the  learned 
judge  who  heard  the  case  below  h^d  that  the 
specific  provisions  of  the  article  mentioned 
must  govern  t^e  general  ones  of  section  52, 
and  we  quite  agree  with  his  conclusion.  Al- 
though the  enabling  act  conferred  the  power, 
it  did  not  undertake  to  say  how  It  ^ould  be 
exercised.  Very  often  such  powers  are  made 
effective  through  general  ordinances,  but 
here  the  charter  framers,  and  thereby  the 
city  en  masse,  have  seen  fit  to  prescribe  even 
a  more  solemn  and  formal  law  on  the  subject 
by  providing  for  a  charter  system  which  is 
rigidly  binding  upon  both  the  legislative  and 
executive  powers  of  the  corporation.  We  do 
not  see  how  any  substantial  injury  can  be 
done,  either,  through  this  construction,  and 
It  remains  merely  to  examine  the  record,  to 
see  how  the  mandates  of  the  charter  hare 
been  carried  out 

The  charter  provides  tor  the  establishment 
of  a  board  of  public  works,  with  a  clerk,  and 
specifically  delegates  to  It  many  executive 
duties,  and  the  appointment  of  sundry  offi- 
cers, among  whom  Is  a  cl^  engineer,  who 
Is  required  to  make  all  necessary  surveys  of 
public  work  under  the  direction  of  the  board. 
Article  12,  so  far  as  Is  necessary  for  the  con- 
sideration of  this  case,  reads  as  follows: 

"Sec.  135.  All  applications  for  establish- 
ing or  changing  the  grade  of  any  street  or 
streets,  the  improvement  of  public  grounds 
or  buildings,  the  laying  out  establishing, 
vacating,  closing,  straightening,  widening 
or  improvement  of  any  street  road  or  high- 
way, or  the  laying  out  or  opening  of  any 
new  street  through  public  or  private  prop- 
erty, and  for  all  public  Improvements  which 
Involve  the  necessity  of  taking  private  prop- 
erty for  public  use,  or  where  any  part  of  the 
cost  or  expense  thereof  Is  to  be  assessed  up- 
on private  property,  shall  be  made  to  said 
board,  and  auch  work  or  Improvement,  shall 
not  be  ordered  or  authorized  until  after  said 
board  cdiall  have  reported  to  the  dty  coun- 
cil upon  said  application.  But  before  any 
work  or  Improvements  as  above  contem- 
plated shall  be  commenced,  the  city  coondl, 
when  recommended  by  the  bcArd  of  public 
works  shall  pass  a  resolution  (Hawing  that 
said  work  be  done;  provided  that  all  applica- 
tions foi-  the  purpose  of  changing  the  grade, 
or  of  making  any  Improvements  upon  any 
street,  avenue  or  aiOey,  within  the  dty  shall 
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be  sijrned  by  at  least  three  resident  freehold- 
ers, owners  of  property  abutting  npon  said 
street,  avenne  or  alley;  provided,  however, 
that  the  dty  coimcil  may  wttiiout  petition  or 
recommendation  have  power  to  order  the  Im- 
provement of  any  street,  avenue  or  alley,  or 
any  part  thereof  by  a  two-third  vote  of  all 
members  of  the  city  council. 

"Sec.  136.  Upon  the  adoption  or  passage  of 
any  resolution  by  the  dty  council  for  the  Im- 
provement of  any  street,  avenue  or  alley,  the 
board  of  public  works  shall  canse  a  survey, 
diagram  and  estimate  of  the  entire  cost 
thereof,  to  be  made  by  the  dty  engineer; 
said  diagram  and  estimate  shall  be  filed  in 
the  office  of  the  board  of  public  works  for 
the  Inspection  of  all  parties  interested  there- 
in.  The  derk  of  said  board  shall  forthwith 
cause  a  notice  of  such  filing  to  be  published 
dally  for  ten  days  In  the  official  newspaper; 
such  notioe  shall  contain  a  copy  of  the  said 
resolution  passed  by  the  city  cooncll,  and 
must  specify  the  street,  highway,  avenue  or 
alley,  or  part  thereof,  proiwsed  to  be  Im- 
proved, and  the  kind  of  Improvement  pro- 
posed to  be  made,  together  with  the  esti- 
mated cost  and  expense  thereof,  and  also  ft 
general  description  sufficient  for  Indentlflca- 
tlon  of  the  property  to  be  charged  with  the 
expenses  of  miaking  sach  Improvements,  and 
that  If  Buffldcnt  remonstrance  be  not  made 
before  the  expiration  of  ten  days  after  the 
date  of  the  last  publication,  said  Improve- 
ment will  be  made  at  the  expense  of  the 
owners  of  the  lots  and  parcels  of  land  de- 
scribed In  said  notice  as  hereinafter  provid- 
ed; but  If  within  ten  days  after  the  final 
publication  of  said  notice  the  persons  own- 
ing one-half  or  more  of  the  lots  or  parcels 
of  land  to  be  taxed  for  said  Improvements 
shall  flic  with  the  clerk  of  the  board  of  pub- 
lic works  a  remonstrance  against  said  im- 
provement, grade  or  alteration,  the  same 
shall  not  be  made  at  the  expense  of  the  own- 
ers of  the  lots  so  described,  unless  the  city 
council,  by  a  two-thirds  vote  of  all  the  mem- 
bers thereof,  order  said  Improvement  made 
notwithstanding  snch  remonstrance. 

"Sec.  187.  If  no  remonstrance  be  made  and 
filed  as  provided  in  the  last  preceding  sec- 
Him,  then  owners  of  the  lots  and  parcels  of 
land  described  In  said  notice  shall  be  deem- 
ed to  have  consented  to  such  Improvement; 
or  tf  snch  remonstrance  has  been  made  and 
filed,  and  the  city  coandl  has  ordered  such 
work  to  be  done  or  Improvemoit  t»  be  made, 
the  expense  thereof  shall  be  charged  to  the 
propffty  described  In  said  notice  In  the  man- 
ner as  hereinafter  provided,  and  the  board 
of  public  wco-ks,  shall,  at  its  earliest  con- 
venlMice,  and  within  montiis  thereafter, 
establish  the  proposed  grade  or  make  the 
proposed  Improvement;  provided,  that  no  im- 
l^vemMit  shall  be  made  when  the  estimated 
cost  thereof  shall  exceed  50  per  cent  of  the 
assessed  value  of  the  property  to  be  assessed. 

"Sec.  ISS.  Such  cost  and  eavenses  of  mak- 
ing said  Impnivement  sball  be  assessed  tymn 


the  adjoining,  contiguous  or  proximate  lots 
or  parcels  of  land  described  In  said  notice." 

Without  petition,  the  council  imssed  this 
resolution,  by  unanimous  vote:  "Hesolved 
by  the  city  council  of  the  city  of  Tacoma, 
that  said  dty  council  hereby  declares  Its  in- 
tention to  Improve  N  street,  In  Buckley's  ad- 
dltlOT,  from  Steele  street  to  Pine  street,  at 
the  expense  of  the  abutting  owners.  Grad- 
ing and  sidewalking.  To  be  done  by  day 
labor."  The  board  of  public  works,  In  due 
course,  published  a  notice  as  follows:  "No- 
tice is  hereby  given  that  the  following  Is  a 
true  copy  of  a  resolution  of  intention  passed 
by  the  dty  councQ  February  27,  1892,  to 
wit:  'Resolved,  by  the  city  council  of  the 
city  of  Tacoma,  that  said  city  coundl  here- 
by declares  its  Intention  to  Improve  N  street, 
in  Bnckley's  addition,  from  Steele  street  to 
Pine  street,  at  the  expense  of  the  owners  of 
the  lots  and  parcels  of  land  affected  by  said 
improvement,  according  to  the  dty  charter; 
said  Improvement  to  consist  of  grading  to 
an  established  ^ade,  and  building  sidewalks 
on  both  sides  thereof.  And  the  dty  engineer 
Is  hereby  ordered  to  make  a  survey,  diagram, 
and  estimate  of  the  said  improvement,  and 
file  the  same  in  the  office  of  the  board  of 
public  works.'  That  the  survey,  diagram, 
and  estimate  of  the  cost  of  said  improvement 
were  filed  in  the  office  of  the  board  of  public 
works  March  7,  1892,  by  the  city  engineer, 
and  the  estimated  cost  thereof  la  $1,850." 

The  filing  of  a  diagram  and  estimate  con- 
sisted In  the  engineer's  writing  In  an  esti- 
mate book  kept  in  the  office  of  the  board 
the  following: 

N  Street  In  Buckley's  Addition. 

Steele  to  Prospect  cut  78  fill  1,055  curb  810 
Prospect  to  White    "      539    "  167 


Prospect 
White  to  Oak 
Oak  to  Race 
Itace  to  B'd'y 


1,4.U 
6T5 
93 


46 

317 


870 


Sl'O 
1,809 


Totato  2,7S7  1,5^ 

llaeal  feet  of  7  walk. 
MO    "       "      "     "  aproDB. 
844     "        "      fl      "  XingB. 

"  gutters. 
424    u       u     ^rai„  box. 

1 ,800  feet  frontage. 

Estimate  March  7,  1802,  tl.SfiO. 

No  remonstrance  of  the  owners  of  half  or 
more  of  the  lots  to  be  assessed  for  the  Im- 
provement waa  filed,  and  the  board,  with- 
out fiirttier  order  from  the  council,  proceeded 
to  make  the  improvement,  completing  it  June 
4,  1892,  at  a  cost  of  91,885.04.  Angnst  6th, 
following,  the  council  pissed  an  wdinance 
(No.  688)  entitled:  "An  ordinance  iMrovldlug 
tor  the  improvement  of  N  street  from  Steele 
street  to  Pine  street,  creating  a  fond,  and 
providing  tot  payment  by  assessmmt  upon 
the  adjoining,  c<mtiguous,  and  proximate 
lots  or  parcels  ot  land,  nndw  the  i^wlsions 
of  the  dty  charter  now  In  force,"— the  body 
of  this  ordinance  being  as  ftdlows:  "Be  it 
ordained  by  the  dty  of  Taooma:  Sectlcm  1. 
That  N  street  in  the  dty  of  Tacoma  be  Im- 
proved from  Steele  street  to  Fine  street,  ac> 
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cording  to  tlie  plans  and  q>ediflcatl(ais  of  the 
dty  engineer  on  file  In  the  office  of  the  board 
oi  putdlc  worits.  Sec.  2.  That  a  fund  be, 
and  Is  herein,  created,  and  an  aasessment 
be  levied  and  collected  upon  the  adjoining, 
contiguous,  or  proximate  lota  and  parcels  of 
land,  as  provided  by  the  city  charter  now 
In  force,  to  defray  the  cost  and  ezpoue  of 
said  ImproTement,  according  to  the  provislona 
of  the  dty  charter,  which  aasessment  shall 
be  a  lien  upon  the  properly  liable  therefor. 
Sec.  8.  The  board  <^  public  works  is  herein 
authorized  and  directed  forthwith  to  enter 
upon  and  complete  said  imivovement  by  day 
labor,  and  to  proceed  In  the  iHremlsea  as  pro- 
vided In  the  dty  diarter.  *  *  * "  In  these 
cases  the  appdlants  sought  to  enjoin  the 
collection  of  the  assessments  levied  upon  lots 
owned  Yxy  them,  but  the  rdlef  was  refused. 

Four  thtoga  plainly  appear  from  the  recwd 
thus  set  out,  tIz.:  (1)  No  restdutitm.  was 
passed  oidralng  any  Improvement  made  on 
N  street  Oi)  The  aiglnew  did  not  file  a  dia- 
gram in  the  of&ce  of  the  board.  @)  Nelllier 
the  board  nor  Its  clerk  published  a  notice 
containing  a  copy  of  the  resolution  that  was 
passed.  (4)  The  notice  contained  no  descrip- 
tion of  the  property  to  be  charged.  But  the 
respmdents'  position  la  that  this  does  not 
matter,  as  something  was  done  which  was, 
In  each  particular,  Intended  to  comply  witb 
the  mandatory  provisions  of  the  charter. 
The  question  is,  when  did  the  city  obt^ 
Jurisdiction  to  make  this  Improvemoit  and 
charge  abutting  pn^wr^  with  the  expense? 
Obviously,  so  tar  as  these  cases  go,  It  was 
when  such  proceedings  had  been  taken  by 
the  dty  as  that  the  owners  of  the  property 
to  be  charged  had  had  the  notice  prescribed 
by  the  charter,  and  were  bound  to  remw- 
stnite  or  be  estopped.  To  bring  matters  to 
such  a  point  in  a  case  where  the  proceed- 
ing is  without  petition,  the  council  must 
have  ordered  the  Improvement,  the  engineer 
must  have  filed  a  diagram  and  estimate,  and 
the  clerk  of  the  board  must  have  published 
the  notice. 

1.  The  Resolution.  The  initiative  step  is  the 
resolution  which  orders  the  Improvement  to 
be  made.  Xo  such  order  can  be  intelligible 
which  docs  not  reasonably  describe  the  kind 
of  improvement  Intended,  not,  as  counsel  for 
respondents  suggests  would  follow,  with  such 
pai'ticularity  as  would  be  necessary  In  the 
making  of  a  contract  for  the  work,  but  with 
such  fullness  of  descrlptlcm  as  would  enable 
an  engineer  who  tiad  no  previous  familiarity 
with  the  matter  to  make  his  diagram  and 
estimate  after  survey  of  the  street.  Allow- 
ing that  the  verbless  plirase  used  In  the  reso- 
lution before  us  means  that  it  Ls  the  intention 
of  the  council  to  Improve  the  street  by  grad- 
ing it  and  constructing  sldewaJking,  the  query 
at  once  suggests  itself,  what  is  to  be  the  ex- 
tent of  the  grade,  and  what  kind  of  sidewalk 
is  proposed?  There  may  or  may  not  have 
been  an  established  grade  on  N  street,  and. 
If  there  were  such  a  grade,  it  may  or  may 


not  bave  been  Uie  IntoitloD  to  confiono  to 
it  In  making  this  Improvement.  Thare  la 
on  infinite  variety  of  sidewalks,  —  wood, 
Inm,  ston^  bride,  concrete,— of  nuxe  fOrma 
than  there  are  matnlala,  some  dieap  and 
some  expensive,  but  all  sidewalks.  How 
could  the  engines  make  an  eatlmato  of  tha 
cost,  or  the  board  construct  the  work,  with- 
out substantial  directions  In  these  particu- 
lars? The  answer  comes  promptly  with  the 
snggeaticm:  either  they  could  not  iNroceed 
at  all,  or  they  must  proceed  according  to 
their  own  Ideas.  In  this  Instance  they  took 
the  latter  course  but  without  any  antbori^, 
since  It  lies  with  the  council  alme  to  prescribe 
the  method  of  making  all  such  Improvements. 
S(Hnethlng  Is  si^gested  in  argument  as  to 
thwe  being  general  ordinances  of  the  dty 
governing  the  improvement  of  streets,  which 
served  as  a  guide  to  the  engineer  and  board 
ot  iMiblic  works.  There  is  nothing  of  this 
In  the  record,  and,  if  there  were  such  ordi- 
nances, they  should  have  been  referred  to  In 
the  resoIutlMt  In  audi  a  way  aa  that  partleo 
interested  would  know  where  to  look  for  a 
description  of  the  kind  of  improvement  In- 
tended. Streets  are  not,  and  usually  cannot 
be,  made  aft»  one  pattern,  like  tbe  Inter- 
changeable parts  of  a  maddne.  One  way 
of  making  an  improvement  may  be  substan- 
tially as  good  aa  another,  and  may  serve  the 
purpose  Just  aa  well,  althon^  tbe  diffaence 
In  coat  may  mean  an  easy  paymmt  by  the 
ownor  in  one  case  and  substantial  ruin  in  an- 
other. It  Is  not  to  be  soppoaed  that  tb» 
council  would  overlook  such  oonsidmtloinB, 
but  that  It  would  endeavor,  while  proseco^ 
Ing  a  reasonable  Improvement,  to  U^tm  tbo 
burden  of  expaise  aa  mudi  as  possllde  In 
each  particular  case,  wlttwnt  regard  to  aiqr 
fixed,  inflexible  rule  of  procedure.  ^  ac- 
complish this  it  must  know  the  circumstances 
surrounding  the  proposed  work,  and  with 
this  knowledge  it  can  easily  prescribe  the 
^eral  features  of  the  Improvement.  To  do 
otherwise  Is  to  cut  off  from  property  owners 
all  knowledge  ot  what  they  will  be  expected 
to  answer  for,  and  to  deprive  them  of  tbe 
opportunity  to  remonstrate  In  suffid^t  num- 
bers If  they  see  flt  But  the  worst  ot  such, 
a  loose  system  is  that  It  leaves  to  mere  ex- 
ecutive officers  the  exorcise  of  a  large  dis- 
cretion which  the  charter  dom  not  confer 
upon  them.  In  other  cases,  which  are  also 
hetore  us,  tbe  evil  of  such  a  system  appears 
clearly  exemplified.  But  perhaps  the  great- 
est defect  of  this  resolution  Is  that,  while 
it  declares  the  intention  of  the  council  to  im- 
prove N  Street,  it  does  not  order  anything, 
and  furnishes  no  basis  for  any  action  on  the 
part  of  the  engineer  and  l>oard  of  public 
works.  Counsel  for  the  respondents  endeav- 
or to  excuse  the  method  of  i^ocedure  by 
resolution  of  Intention  by  saying  that  the 
council  had  merely  followed  a  habit  acquired 
under  the  charter  of  1880  (section  144).  But 
under  tliat  diarter  tbe  council  itself  oon- 
troUed  the  work.   The  determination  of  tbe 


Digitized  by  Google 


wub.) 


BUCKLEY  V.  CITY  OF  TACOMA. 


446 


character  of  the  work  waa  equally  necessary, 
and  no  such  work  could  be  done  at  all  at 
the  expense  of  the  property  except  upon 
petition  of  the  resident  owners  of  more  than 
one-half  of  it.  But.  be  that  as  It  may,  the 
present  charter  had  been  In  operation  a  year 
and  a  half  when  these  proceedings  com- 
menced, and  the  "habit,"  under  the  old  char- 
ter, cannot  be  accepted  as  an  amendment 
to  the  new  one.  The  resolution  of  intention 
should  hare  defined  the  improvement  intend- 
ed, and  directed  the  board  of  public  works 
to  proceed  with  its  execution  as  defined, 
after  notice,  and  upon  the  failure  of  prop- 
erty owners  to  present  a  sufficient  remon- 
strance. 

2.  The  Diagram  and  Estimate.  The  charter 
prescrilies  that  a  diagram  and  estimate  shall 
be  filed  after  a  survey  by  the  engineer.  So 
far  as  the  property  owner  Is  concerned  with 
the  estimate,  the  gross  estimate  of  the  cost 
and  the  total  amount  of  frontage  would  seem 
to  be  about  all  he  !s  interested  in,  since  the 
charter  method  of  payment  Is  according  to 
the  front  foot,  and  he  can  be  charged  for 
nothing  in  excess  of  the  estimate.  These  two 
items,  therefore,  would  enable  htm  to  calcu- 
late his  probable  expense.  But  the  diagram. 
If  it  serves  any  purpose  at  all  to  the  owner, 
must  be  intended  to  show  him  how  the  Im- 
provement, when  completed,  will  probably  af- 
fect his  property,  so  that  he  can  intelligently 
determine  whether  he  will  remonstrate  or 
not.  It  may  be  of  the  very  highest  Impor- 
tance to  him  to  know  whether  he  is  to  be  left 
on  the  brink  of  a  cliff  or  at  the  foot  of  a 
trestle;  whether  the  assessment  he  will  be 
called  upon  to  pay  will  be  his  total  expense, 
or  whether  this  will  be  but  the  beginning  of 
a  large  outlay  necessary  to  protect  his  front 
or  restore  It  to  a  safe,  convenient,  and  decent 
condition.  Perhaps,  in  the  case  of  a  new  and 
uninhabited  street,  these  would  not  be  very 
Important  matters  practically,  but  It  is  to  be 
remembered  that  this  charter  prescribes  a 
universal  rule  for  all  cases  of  street  changes 
and  Improvements,  and  that  the  precedent 
laid  down  as  a  rule  for  a  lot-boomtng  street 
out  In  the  woods  makes  the  same  rule  that 
will  be  applied  should  the  grade  of  the  most 
important  street  in  the  city  be  raised  or  low- 
ered. There  was  no  attempt  to  comply  wldi 
tbe  charter  In  the  matter  of  a  diagram  In  this 
lostance,  and  therefore  one  of  the  purposes 
of  giTing  a  notice  was  rendered  futile. 

3.  The  Notice.  By  the  notice  publistaed  the 
owners  of  property  abutting  upon  N  street 
from  Steele  to  Pine  were  given  to  suppose 
that  the  coundl  had  passed  a  resolution 
wtilc9i  vaa  never  btfore  that  body.  The 
framer  of  the  nottce  appears  to  have  been 
apprehensive  that  the  resolution  as  passed 
waa  defective  in  some  particulars,  and  there- 
fore he  changed  It,  and  added  to  it  matter 
enough  to  more  than  double  its  actual  length. 
The  pabUcation  of  a  wpy  of  the  rescdntlon  in 
the  notice  Is  intended  to  bring  home  to  the 
property  owner  information  that  the  council 


has  acted  In  a  matter  of  Interest  to  him,  and 
to  let  him  know  precisely  what  It  has  done 
and  proposes  to  do.  This  copy  to  be  pub- 
lished means  a  literal  copy,  according  to  the 
usual  way  in  which  the  word  is  used,  and 
not  the  constmctton  which  the  clerk  of  the 
board  of  public  works  may  put  upon  the 
meaning  of  the  resolution.  However,  In  Jus- 
tice to  the  clerk  In  this  instance,  It  ought, 
perhaps,  to  !>e  said  that  he  had  nothing  what- 
ever to  do  with  the  publication,  which  was 
made  by  the  Individual  members  of  tbo 
board,  thus  adding  one  more  Item  to  the  list 
of  charter  Infractions.  The  notice  Is  by  the 
charter  required  to  specify  the  kind  of  Im- 
provement proposed  to  be  made,  and  to  con- 
tain a  general  description  sufficient  for  Iden- 
tiflcatlon  of  the  property  to  be  charged.  The 
first  of  these  requirements  would  be  met  by 
the  copy  of  the  resolution  If  that  documenr. 
contained  any  sufficient  specification ;  the  sec- 
ond gives  rise  to  further  conslderatlun.  The 
resolution  in  this  case  declares  the  Intention 
to  be  to  improve  "at  the  expense  of  the  abut- 
ting owners."  The  notice  improves  upon  the 
original  by  the  phrase,  "at  the  expense  of  the 
owners  of  the  lots  and  parcels  of  land  af- 
fected by  said  Improvement,  acceding  to  the 
city  charter."  Neither  Is  a  correct  statement, 
critically  considered,  for  the  expense  is  not 
charged  upon  the  owners,  but  Is  assessed  to 
land  without  regard  to  ownership.  But  this 
Is  a  matter  of  small  consequence.  The  re- 
spondents' reply  Is  that  section  138  of  the 
charter  makes  it  obligatory  upon  the  city  to 
levy  the  assessment  In  a  certain  way,  each 
lineal  foot  of  frontage  along  the  line  of  the 
Improvement  paying  its  proportion  of  the  to- 
tal cost;  so  that  every  pM-son  owning  proper- 
ty along  a  street,  knowing  the  law,  must 
know  that,  when  that  street  is  to  be  improved, 
his  property  will  necessarily  be  included  In 
the  assessment  The  argument  is  well 
enough  as  far  as  It  goes.  But  what  Is  it 
worth  in  the  face  of  the  charter  direction? 
According  to  this  theory,  when  the  charter 
required  the  notice  to  specify  the  street,  or 
part  thereof,  proposed  to  be  Improved,  It 
should  have  stopped,  because  the  owner  could 
well  enough  reason  out  the  necessary  conclu- 
sion as  to  the  liability  of  his  {oop^^.  It 
went  on,  however,  and  specifically  required 
the  property  to  be  charged  to  be  described  in 
a  way  sufficient  for  identification;  and,  mwe 
than  this,  the  very  first  clause  of  section  138 
is  in  these  words:  "Such  cost  and  expenses 
of  making  said  improvemoit  shall  be  as- 
sessed upon  the  adjoining,  contiguous  or 
proximate  lots  or  parcels  of  land  described 
in  said  notice,  In  the  following  manner;"  thus 
emphasizing  what  seems  to  ns  to  have  been 
the  clear  Intention,  viz.  that  each  owner 
should  have  laid  under  his  eyes  specific  in- 
formation that  his  property  waa  to  be  as- 
sessed, without  any  resort  on  his  part  to  ar- 
gument or  conclusion.  And  this  case  fur- 
nishes an  excellent  Illustration  of  the  value 
of  such  a  requirement,  for  where  lots  lie  end- 
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wise  to  a  street  they  are  to  be  assessed  tbeir 
full  share  of  the  cost  according  to  frontase, 
but  where  they  lie  lengthwise  half  of  the  cost 
18  to  be  assessed  to  the  first  lot,  and  the 
other  half  to  other  lots  in  the  rear  to  the  cen- 
ter of  the  Wock.  Now,  It  happens  that  N 
street  runs  through  blocks  In  all  of  which  the 
lots  lie  lengthwise  along  It,  and  there  are 
sixteen  lots  In  each  tier,  so  that  one  lot  must 
pay  half  tbe  expense  assessed  on  a  hundred 
feet  frontage,  and  seven  lots  pay  tlie  other 
half.  Could  the  holder  of  a  deed  to  lot  27  In 
block  7,  which  is  the  sixth  lot  from  the  street, 
without  &  familiarity  with  the  lot  and  block 
system  of  Buckley's  addition,  which  is  not  to 
be  presumed,  know  whether  his  lot  would  be 
within  the  assessment  district,  unless  he  hunt- 
ed up  a  plat?  Had  he  not,  under  the  express 
language  of  the  charter,  a  right  to  expect  to 
see.  In  a  notice  of  the  improvement  of  N 
street,  his  lot  specifically  named,  or  at  least 
"lots  25  to  32,  inclusive.  In  block  7,"  which 
would  have  been  a  sufflclent  description  In 
this  instance,  even  for  a  deed?  If  he  did  not, 
then  of  what  use  Is  the  minute  particularity 
of  this  charter  in  the  matter  of  street  im- 
provements? If  the  city's  officials  can  over- 
ride these  plain,  mandatory  provisions  in  the 
many  particulars  ah-eady  pointed  out,  and 
improve  streets  ad  libitum,  and  the  property 
owner  be  bound  on  theories  of  eubstantlal 
compliance,  estoppel,  waiver,  benefits,  or 
failure  to  tender  fair  value,  we  fall  to  see  any 
sensible  reason  for  such  provisions  In  a 
charter.  But  the  people  who  pay  for  streets 
made  the  charter,  and,  while  they  granted  to 
the  public  authorities  most  liberal  powers, 
by  permitting  the  arbitrary  Improvement  of 
streets  at  local  expense,  they  empliatlcally 
reserved  to  themselves  tbe  right  to  have  three 
things  distinctly  brought  to  their  knowledge, 
viz. ;  (1)  What  Improvement  it  Is  proposed  to 
make;  (2)  what  the  cost  Is  to  be;  {3)  what 
property  Is  to  be  charged  with  the  expense. 
This  knowledge  they  declared  must  be  af- 
forded in  a  certain  way,  and  after  that  they 
reserved  the  right  to  remonstrate,  and  to  have 
a  two-thirds  vote  of  the  council  to  overcome 
their  objections.  It  Is  unnecessary  to  cite 
authorities  on  these  points.  The  A,  B,  0  of 
the  laws  of  municipal  corporations,  that  the 
power  to  levy  special  assessments  is  to  be 
construed  strictly,  that  the  mode  prescribed 
Is  tbe  measure  of  power,  and  that  material  re- 
quirements must  be  complied  with  before 
there  is  any  liability.  Is  all  that  need  be  quot- 
ed. Spokane  Falls  v.  Browne,  3  Wash.  St. 
t^,  27  Pac.  1077.  An  assessment  made  con- 
trary to  these  principles  Is  void,  and  Injunc- 
tion lies  to  restrain  Its  collection.  DHL  Mun. 
Corp.  U  803,  804;  Hill,  InJ.  §  030. 

4.  It  only  remains  to  determine  whether 
Ordinance  No.  CSS  had  any  effect  to  validate 
the  assessment  That  It  did  not  must  be  ax^ 
parent  at  a  glance.  The  work  had  been  done 
beyond  recall,  and  no  remonstrance  of  prop- 
erty owners  could  have  any  possible  cCtect. 
That  It  gravely  wdered  the  board  of  public 


works  to  proceed  with  an  improTemoit  which 
had  been  completed  two  months  before  only 
made  Its  weakness  the  more  apparent.  Why 
It  sfaotUd  have  been  passed,  unless  through  a 
consciousness  on  the  i-rt  of  the  council  that 
what  had  been  done  la  the  mutter  w*as  wholly 
without  force  to  render  an  assessment  valid, 
It  is  hard  to  guess.  "Before  any  work  or  Im- 
provement ♦  •  •  shall  be  commenced,  the 
city  council  *  *  •  shall  pass  a  resolution 
ordering  said  work  to  be  done,"  Is  the  lan- 
guage of  the  charter,  and.  If  anything,  its 
most  mandatory  provision.  That  any  such 
proceeding  is  unavailing  as  a  ratification,  see 
Newman  v.  City  of  Kmporia,  32  Kan.  450,  4 
Pac.  ai5. 

We  regret  to  disagree  with  the  learned 
judge  who  passed  upon  these  cases  in  the  su- 
perior court,  and  who  prepared  a  careful  and 
extended  opinion,  which  has  been  presented 
to  us  by  counsel.  But,  either  the  point  was 
not  pressed,  or  the  opinion  fails  to  observe, 
that  the  objections  raised  by  the  api>ellaDis 
go  to  the  Jurlsdlctiou  of  the  city  to  make  the 
improvement  at  all  at  the  expense  of  abut- 
ting property,  by  reason  of  a  complete  failure 
to  carry  out  the  plain  provisions  of  the  char- 
ter, which  were  conditions  precedent  to  the 
exercise  of  the  power.  Under  tliese  circum- 
stances there  Is  no  greater  legal  or  equitable 
right  In  the  city  to  be  reimbursed  its  outlay 
than  there  is  In  a  trespasser  upon  land  who 
makes  valuable  improvements  and  is  dispos- 
sessed by  an  ejectment  suit  It  has  done 
what  It  did  In  its  own  wrong,  without  previ- 
ously qualifying  Itself  to  have  reimburse- 
ment; and  to  now  declare  that,  because  tbe 
law  upholds  local  assessments  on  the  theory 
of  benefits,  a  city  which  omits  the  steps  nec- 
essary to  bring  it  under  the  oi)eration  of  that 
law  shall  have  the  same  right  to  enforce  its 
assessments  as  one  which  takes  those  steps, 
would  be  to  deprive  the  property  owner  ot 
that  which  the  charter  in  distinct  terms  gives 
him,  viz.  a  right  to  be  heard  upon  the  ques- 
tion of  the  advisability  of  the  Improvement 
before  it  Is  undertaken.  There  may  be  cases 
In  which  such  circumstances  exist  as  shoidd 
estop  an  owner  from  objecting  to  an  assess- 
ment In  any  event,  but  we  do  not  find  them 
In  these  cases.  The  judgments  are  reversed, 
and  the  causes  remanded  for  the  entry  of 
Judgments  in  accordance  with  the  prater  of 
the  complaints. 

DUNBAR.  G.  X.  and  ANDERS  and  SCOIT, 
JJ.,  concur. 


BUCKLEY  T.  CITT  OP  TACOMA  et  sL 
(No.  1,184.) 

WINOATE  T.  SAME.    (No.  I.IW) 
(Supreme  Court  of  Washington.  June  27.  ISM.) 

StUBBT  iBTPHOVBHEXTfl— OrUIKASCB  —  VlTA  VOCI 

VOTB. 

1.  Under  a  city  charter,  which  reqnire*  an 
order  for  public  improvements  to  l>e  puwd  bj 
a  tn'o-tbinlB  vote  of  the  council  if  a  reinon* 
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strance  of  propatj  owners  bas'  been  made 
against  it.  an  order  adopted  hj  a  vira  voce 
vote  is  Toid. 

2.  An  order  of  the  city  coHnril  directiQK  the 
tHMtrd  of  public  works  to  procfPiI  with,  n  public 
iRiproTenieDt,  notwithstaiuling  a  renionBtrance 
ii^lust  It  fa;  proiierty  ownera,  should  be  in  the 
iorm  of  a  resolution  dirertioff  the  bnnrd  to  pro- 
(■flit ;  and  a  mere  vira  voce  Tote  of  the  council, 
niloptiug  thp  report  of  a  committee  ndviaiug  a 
denial  of  the  remonstrance,  is  insufficient. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Prltchard,  Judge, 

Action  by  J.  M.  Buckley  against  the  city 
of  Tacoma  and  oth»8,  and  by  Hob«t  Win- 
gate  against  tbe  same  defendanta,  to  set 
aside  a  special  assessment  levied  by  tbe 
city  for  the  improvement  of  Oak  street  from 
Ross  avenue  to  I  street  In  aatd  city.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
HevMsed. 

Dooltttle  &  Fogg,  for  appellants.  F.  H. 
Murray  and  S.  A.  Crandall,  for  respondents. 

STILES,  J.  These  cases  rest  upon  sub- 
stantially tbe  same  points  as  those  made  la 
Backley  t.  City  of  Tacoma  (No,  1,233)  and 
Wingate  t.  Same  (No.  1,234)  37  Pac.  441,  the 
improvement  being  that  of  Oak  street  from 
Ross  avenue  to  I  street.  There  was  a  peti- 
tion from  the  owners  of  lots  representing 
908  feet  of  frontage,  and  a  remonstrance  from 
owners  of  4,325  feet,  the  total  frontage  being 
6,422  feet.  A  diagram  was  filed,  though  It 
is  not  in  the  record,  and  there  was,  perhaps, 
a  nearer  approach  to  compliance  with  tbe 
chartw  here  than  In  the  case  of  N  street.  A 
fatal  defect  exists,  however,  In  the  treat- 
ment of  the  remonstrance  by  the  council. 
The  board  of  public  works  formally  recom- 
mended the  granting  of  tbe  remonstrance. 
This  recommendation  was  referred  to  the 
street  Mmmlttee  of  the  council,  which  re- 
ix>rtetl  advising  that  tbe  remonstrance  be  de- 
nied. This  report  the  council  adopted,  as 
the  Journal  shows,  but  It  does  not  show  by 
wbat  vote.  The  clerk  testifies  that  it  was 
probably  by  a  viva  voce  vote.  No  other  ac- 
tion was  taken  by  the  council  In  the  matter. 
*\»un»el  for  respondents  asks  us  to  presume 
tliat  the  vote  by  which  the  report  of  the 
street  committee  was  adopted  was  a  two- 
thirds  vote  of  all  the  members  of  the  council, 
and  to  hold  that  such  adoption  was  equiva- 
lent to  the  passage  of  a  resolution  ordering 
the  Improvement,  notwithstanding  the  re- 
monstrance. Now,  the  council  consisted  of  16 
members,  and  it  required  tbe  atfirmative  vote 
of  11  inemb«t!  to  overcome  the  remonstrance. 
It  could  not  be  ascertained  whether  the  requi- 
site number  voted  in  any  other  way  than  by 
roll  call  or  coimt.  The  viva  voce  vote  which 
tlio  clerk  recorded  may  have  boon  merely  the 
ayes  of  half  a  dozen  members,  the  remainder 
keeping  silent  Nothing  is  more  common  in 
loffislative  bodies  than  the  passage  of  orders 
in  this  way,  for,  so  long  as  a  quorum  is  maln- 
tnined,  a  majority  of  viva  voce  votes  ac- 
cording to  the  judgment  of  the  preaiding  offi- 


cer will  prevail.  But  In  no  case  where  a 
fixed  proportion  of  members  must  vote  to 
carry  a  measure  la  it  possible  to  ascertain 
the  result  by  the  viva  voce  plan.  The  rec- 
ord being  thus  bare  of  facts  to  sustaiu  the 
proposition  that  the  committee  report  was 
adopted  by  the  vote  of  11  or  more  members, 
the  burden  was  upon  the  respondents  to  es- 
tablish it.  But  they  failed  therein,  as  the -testi- 
mony of  the  cl^k  showed  atUl  more  conclu- 
sively that  nobody  knew  what  the  real  vote 
was.  We  have  treated  this  question  thus 
far  as  though  tbe  adoption  of  the  report  by 
vote  of  11  members  would  have  been  equiva- 
lent to  an  order  that  the  improvement  be 
made  notwithstanding  the  remonstrance. 
But  such  a  procedure  would  not  do.  What 
would  the  city  clerk  certify  to  the  board  of 
public  works,— his  conclusion,  from  the  Jour- 
nal, that  the  remonstrance  had  been  denied? 
Plainly  not  On  the  contrary,  the  "order" 
which  the  charter  requires  should  be  in  the 
form  of  another  resolution,  reciting  the  fact 
that  a  remonstrance  had  been  filed,  and  or* 
derlng  the  board  to  proceed  notwithstanding. 
In  no  other  way  is  It  possible  to  keep  such 
business  from  falling  Into  confusion,  and 
entailing  misunderstanding  of  authority  and 
consotiuent  loss.  This  was  an  important  mat- 
ter. More  than  10  times  the  representation 
of  property  petitioning  for  the  improve- 
ment of  Oak  street  remonstrated  against  It, 
and  the  board  of  public  works,  presumably 
after  examining  into  the  matter,  recommend- 
ed that  it  be  not  made;  yet  it  was  proposed 
to  go  on.  Grave  public  reasons  alone  could 
Justify  the  exercise  of  the  authority  vested 
in  the  council  to  disregard  the  objection 
made,  and  it  was  a  case  where,  If  ever,  the 
strict  letter  of  the  charter  should  be  fol- 
lowed. Judgments  reversed,  and  causes  re- 
manded for  entry  of  Judgments  in  accord- 
ance with  the  prayer  of  the  complaints. 

DUNBAR,  C.  J.,  and  ANDERS  and  SCOTT, 
33^  concur. 


McAllister  et  ai.  t.  omr  of  tacoma 

et  al. 

(Supreme  Court  of  Washington.   June  27, 1894.) 

CiTT  ImPBOVEMESTS  — RE80LUTI0S  OP  IsTESTIoy. 

1.  Wiiere  the  council,  by  resolutioa  of  in- 
tention, derides  to  "pave"  a  street,  the  board  of 
public  works  has  no  authority  to  add  thereto 
curbing  and  sidewalks. 

2.  Neither  has  the  board  of  public  works  au- 
thority to  exact  from  the  contractor  a  bond  that 
the  pavement  will  last  for  live  years,  where  it 
Is  not  reqnired  by  the  resolution  of  intention. 

Appeal  from  superior  court  Pierce  county; 
W.  H.  I'ritchard,  Judge. 

Action  by  J.  D.  McAllister  and  others 
against  the  city  of  Tacoma  and  others  to  set 
aside  an  assessment  and  levy  of  taxes  for 
street  Improvernenta.  Judgment  for  defend- 
ants, and  plaintiffs  appeaL  Reversed. 
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Dtxdlttle  ft  Fogg,  for  appellants.  F.  H. 
Murray,  S.  A.  Crandall,  and  James  Wlcfeer- 
Bbam.  City  Atty.  <AllrecI  S.  Buell,  of  oouiuiel), 
for  reapondentB. 

STILES,  J.  This  case  Is  like  Buckley  T. 
City  of  Tacoma  (No.  1,233)  and  Wlngate  t. 
Same  (No.  1,234).  9  Wash.  — ,  37  Pac  441, 
in  some  of  the  principal  features,— enough, 
perhaps,  to  decide  it  There  was  a  petition 
to  Improve  Tacoma  avenue,  between  North 
Fourth  and  Ncwlh  Fifth  streets,  by  parli^ 
the  roadway,  54  feet  wide,  with  bituminous 
rock  upon  a  0-inch  concrete  foundation.  The 
resolution  of  Intention  contained  this  speclfl- 
caUon:  "Said  Improvement  to  consist  of  pav- 
tag  the  roadway  54  feet  wide  with  bitumi- 
nous rock  upon  a  six-inch  concrete  founda- 
tion." The  notice  contained  a  copy  of  the 
resolution,  with  the  usual  variatlonB,  but  it 
only  mentioned  the  paving  54  feet  wide. 
The  estimate  was  declared  to  be  $5,800.  The 
engineer,  however,  included  in  his  estimate 
640  lineal  feet  of  S-foot  walk  (kind  not  men- 
tioned),  and  667  lineal  feet  of  concrete  curb, 
in  addition  to  the  paving.  Minute  speclUca- 
tl<ms  were  prepared  by  the  engineer,  which 
covered  these  two  Items,  and  some  others, 
not  provided  for  In  the  resolution,  and  bids 
for  the  work  were  advertised  tor  according 
to  the  plans  and  specifications  on  file.  The 
board  also  made  it  a  condition  of  bids  that 
a  bond  be  given  guarantying  the  pavement 
for  five  years.  The  successful  bidder  enter- 
ed into  a  ctmtract  to  do  the  work  accord- 
ing to  the  drawings  and  specifications  for 
$5,795,  and  an  assessment  was  levied  to  pay 
that  amount  Two  objections  are  made  In 
this  case  that  do  not  apply  to  the  others 
noted  above:  (1)  That  the  board  of  public 
works  had  no  autbwity  to  go  beyond  the 
resolution  of  the  coun<^  which  declared  It 
to  be  the  Intention  to  pave  the  street;  and 
(2)  that  It  had  no  authority  to  exact  a  bond 
guarantying  the  pavement  for  five  years. 

The  first  proposition  appears  too  clear  t(X 
argument,  and  the  case  Illustrates  the  view 
taken  In  the  former  cases  that  the  resolution 
should  describe  the  work  to  be  done.  The 
board  of  public  works  has  no  independmt 
orlgtuatlug  power  In  the  matter  of  street 
Improrementa  whatever  may  be  its  functions 
In  other  departments;  for  the  charter  makes 
it  simply  the  executive  hand  of  the  council 
in  all  such  work.  Inasmuch  as  petitions  for 
Improvements  come  first  into  its  possession, 
and  are  to  be  recommended  pro  or  con  by 
it,  It  may  well  be  that  it  should  in  every 
case  recommend  In  what  way  an  improve- 
ment should  be  made,  If  made  at  all;  but 
beyond  that  It  cannot  go,  and  It  must  take 
the  order  passed  by  the  council*  and  carry 
It  out  without  substantial  changes  or  ad- 
ditions. If,  in  the  case  before  us,  It  could 
take  an  order  to  pave,  and  add  curbing  and 
sidewalks,  In  anoth«  case  it  can  take  one 
fbr  sldewalking  and  add  paving.   The  only 


answw  made  to  ttifs  p<dnt  ts  tbat  (t  does  not 
appear  affirmatively  that  the  appellants  were 
charged  with  the  cost  of  the  curb  and  side- 
walks. Let  us  see.  The  estimate  Included 
both  Items,  and  the  spedficetlons  covered 
them  minutely.  The  advertisement  called 
for  bids  according  to  the  specifications,  and 
the  contract  was  made  in  exact  compliance 
with  them.  What  room  for  doubt  can  there 
be  that  the  expense  of  curbs  and  sidewalks 
was  Included  in  the  contract  price  ot  $5,795? 
And  when  we  find  that  there  were  24  lots 
of  25  feet  fr<mtage  each,  and  that  each  lot 
was  assessed  $241.67,  or  $5,800.08  in  all, 
the  demonstration  that  everything  called  for 
In  the  specifications  Is  assessed  Is  too  com- 
plete for  cavil.  As  to  the  effect  of  such 
excess  contracting  In  rendering  an  asses*- 
ment  void,  see  Partridge  v.  Lucas  (GaL)  33 
Pac.  1082. 

The  second  in^posttlon  is  a  twin  brother 
of  the  first  There  is  nothing  in  the  char- 
ter on  the  subject  of  repairs  to  streets,  and 
the  presumptltNi  is  that  ordinary  repairs  will 
be  taken  care  of  by  the  dty.  But  the  ac- 
tion of  the  board  of  puMic  works  had  the 
eCFect  of  making  the  abutting  property  own* 
ers  pay  for  all  repairs,  and  not  only  that^ 
but  p^  for  them  five  years  in  advance.  No 
such  thing  was  contemplated  In  the  reso- 
lution. The  parties  interested  had  no  notice 
that  any  such  thing  would  be  done,  and 
the  board  had  no  Jurisdiction  whatever  to 
make  a  tender  for  the  work  depend  upon 
such  a  condition.  Brown  v.  Jenks  (CaL)  32 
Pac.  701 ;  Paving  Co.  v.  Leach  (Cal.)  34  Pac. 
116.  Judgnient  reversed,  and  cause  remand- 
ed, with  instructions  to  grant  the  relief  pray- 
ed for  In  the  complaint 

DUNBAR,  a  J.,  and  ANDBBS  and  SGOr^ 
JJ.(  concur. 


STATB  ex  rel.  OARDINIER  v.  SUPERIOIt 

COURT  OP  YAKIMA  COUNTY  ec  ai. 
(Supreme  Court  ot  Washlncton.  June  28.  ISM.) 

APPBAly— JCSTICB  COUKT— FlLIHO  OF  TraKSCRIPT 

While  2  Hill's  Code,  S  1634,  requireB  ar 
appellant  from  justice's  court  to  furnish  the  bp 
perior  court  with  a  transcript  of  the  entries  la 
the  justice's  docket  within  10  days  after  an  ap- 
peal has  been  taken,  the  failure  to  do  so  wUl 
not  deprive  the  saperior  court  of  jurisdiction, 
and  a  motion  to  dismiss  on  this  gronnd  is  ad- 
dressed to  the  discretion  of  the  district  court- 
Original  petition  by  the  state  of  Washing- 
ton ex  reL  Geoi^  J.  Gardiner  for  a  writ  of 
prohibition  against  the  superior  court  of 
Taklma  county  and  Gam^  B.  Orares,  Jnd^ 
Denied. 

Junes  ft  Newman  and  M.  A,  Boot,  for  pe- 
tlttoner.  J.  B.  Beavis,  for  respondents. 

SCOTT,  J.  On  Murch  2. 1884,  In  an  action 
I>ending  before  one  J.  O.  Clarke,  a  Justice  of 
the  peace  in  and  for  Yakima  county,  irhere- 
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a  one  Bosdl  was  plaltatlff  and  the  r^tor 
henln  vas  defendant,  a  Judgment  was  ren- 
4aeCi  In  faror  of  the  defendant,  dbunlndii^ 
the  action.  On  March  6tib  the  plaintiff  diil7 
filed  and  served  a  notice  of  appeal  to  ISie 
snperior  court,  and  gare  a  bond  as  required 
by  sectlott  1631,  2  HUFa  Code.  On  March 
21st,  the  transcript  not  having  been  filed,  the 
relator  appeared  specially  In  the  superior 
court,  and  moved  to  dismiss  the  appeal  on 
that  gronnd.  On  the  26th  day  of  March  the 
transcript  was  filed.  On  the  2d  day  of  April 
the  motion  came  on  for  hearing  In  the  sn- 
palor  court,  and  was  denied,  whereupon  the 
relator  nulkes  this  application  for  a  writ  of 
prohibition  to  iHWvent  said  court  from  fnr- 
ther  proceeding  with  said  cause,  on  the 
ground  that  it  has  no  jurisdiction  thereof. 

While  the  statute  (section  1834),  provldea 
that  the  appellant  shall  furnish  the  superior 
court  with  a  transcript  of  the  entries  in  the 
Jostlee's  docket,  eta,  within  10  days  after  an 
appeal  has  been  taken,  we  are  of  the  opinion 
that  the  failure  to  do  this  wOl  not  deprive 
the  anpolor  court  of  Jurisdiction,  (^-cum- 
Btancea  ortar  which  the  party  appealing  has 
no  control  may  prevent  his  obtaining  a  tran- 
script within  the  10  days,  and,  where  a  parl7 
derirlng  to  appeal  does  all  In  his  power  to  en- 
force and  preserve  bla  rights  In  the  {O'radses, 
he  sboold  not  be  defeated  by  reasm  of  audi 
a  follnre.  Acoofdlng  to  the  ex.  parte  showing 
made  here,  the  failure  to  furnish  the  tran- 
script In  this  instance  was  due  to  the  dday 
and  negligence  of  the  idalntiff  In  said  action. 
But  this  affords  no  ground  for  the  granting 
of  the  writ.  Iq  State  t.  Campbell,  5  Wash. 
ai7,  32  Pac.  97,  we  held  that  a  motion  of 
this  kind  is  addressed  to  the  discretion  of 
the  superior  court,  and  such  court,  in  the  ex- 
ercise of  a  matter  intrusted  to  its  discretion, 
vriii  not  be  interfered  with  by  a  writ  of  pro- 
hibition. Writ  denied. 

HOYT,  SUITES,  and  ANDERS,  3J.,  con- 
cur* 


ANDERSON  t.  GTTINBAN. 
CSapreme  Coort  of  WsBhington.  June  2S,  1S94.) 

TkLUOIT  BbXVAXTS— SUB8TITCTB  SiBEU  BT  EM- 
PLOTS. 

A  substitute  hired  by  an  employd  standB 
In  the  empIfKrfi's  place,  wim  all  of  its  respond 
bilities  and  liabilitiei,  so  far  as  the  master  is 
emcerned;  and  a  fellow  servant  with  the  em- 
ployfi  ia  a  fellow  servant  with  the  substitute, 
tboagfa  no  contractual  relation  existH  between 
the  anbstitote  and  the  master,  and  though  the 
employd  alone  is  reep(Hisible  for  the  substitute's 
wages. 

Appeal  from  superior  court,  King  county; 
U.  Osborn,  Judge. 

Action  by  Syvert  Anderson  against  Thomas 
Gulnean  for  personal  injuries.  Prom  a  judg- 
ment sustaining  a  demurro*  to  the  complaint, 
plaintiff  appeals.  Afih-med. 

Ronald  ft  Piles,  for  appellant.   Semple  & 
Hale,  for  respondent. 
T.37PJ10.7— 29 


SCOTO,  X  The  defoidant  was  proprietor 
of  a  hotel.  On  May  3, 1S9S,  one  DlUon  was 
In  his  onploy  as  an  ^iglnera  In  charge  of  tiie 
steam-heating  apparatus,  and  It  was  part  of 
bis  duties  to  fill  with  oil,  once  a  week  or 
ottener,  the  cups  on  tiie  shafts  connected 
with  the  pulleys,  used  In  the  oiieration  of  the 
passenger  eleratm  In  the  hotel.  Dillon,  de- 
siring to  take  a  vacation,  employed  the  plain- 
tiff to  take  his  place  and  pertorm  his  duties 
until  his  return,  for  which  DlUon  was  to  pay 
blm.  The  defendant  consented  to  this  ar- 
rangement During  the  time  of  his  employ- 
matt  tile  plaintiff  was  Injured  while  oiling 
the  cups  aforesaid  on  the  eleratw,  and  it  Is 
alleged  that  said  Injury  was  caused  by  the 
carelessness  of  the  defendant's  servant,  the 
devator  boy  who  was  running  the  elevatCR'. 
Plaintiff  sued  for  95,000  damages.  A  demur- 
rer to  the  complaint  was  sustained,  and  from 
the  judpnoit  ot  dtomlsaal  thereon  this  ap- 
peal was  taken. 

Two  qurations  are  raised  In  appellant's 
briet  although  but  one  was  pressed  at  the 
oral  argument  of  the  cause.  That  <»c  is  as 
to  whether  the  plaintiff  and  the  elevator  boy 
w«e  fellow  servants.  We  are  of  the  opin- 
ion that  Dillon  and  the  levator  boy  woe  fel- 
low servants,  and  this  was  not  Htrenoously 
disputed  by  appellant;  but  he  contends  tliat 
he  stood  upta  a  dlfferrat  fboting  in  c<nise- 
quence  of  the  fact  that  the  hotel  iwoinietw 
was  not  his  employer,  he  having  been  hired 
by  DlUon,  and  DlUon  only  b^ng  responsible 
to  him  fOr  his  pay.  There  la  no  cU^  In  the 
complaint  that  the  deCendant  had  not  used 
due  care  In  the  employmait  ot  the  cAevator 
boy,  nor  that  he  had  retained  him  In  his  serr- 
Ice  after  having  received  notice  of  any  negli- 
gence in  the  perfwmance  of  hla  duties.  Ap- 
pdlant's  contention  is  based  upon  the  ground 
that  th^  was  no  contractual  ration  be- 
tween himself  and  the  defendant,  and  for 
that  reason  be  could  not  be  held  to  have  been 
his  acOTant;  but  we  do  not  think  his  posttion 
Is  weU  taken.  The  pbUntifl  was  hired  by 
DUltm  as  bis  substttnte,  and  he  must  be  held 
to  have  takm  Dillon's  place,  with  aU  of  Its 
responMblllties  and  llablUties,  so  far  as  the 
defendant  Is  cmicemed,  although  the  defend- 
ant copsented  to  the  change. 

The  farther  question  raised  In  the  bri^  la 
based  upon  a  claim  that  the  defendant  Is  U&- 
ble  In  ecmseqaence  of  having  iwovided  in- 
snffldoit  and  defective  machinery.  There  la 
no  allegation,  however,  that  ajipellant  did  not 
know  tiie  maclUn^  was  defecttre;  and  tiie 
particular  defect  oomplianed  of  Of  it  was  a 
defect)  Is  that  there  was  no  platform  provid- 
ed to  stand  upon  in  filling  the  <^  cups,  and 
of  courae  appellant  must  have  known  tills, 
sA  least  when  he  undatook  to  perftum  the 
particular  service.  We  think  the  demurrer 
to  the  complaint  was  propaly  sustained,  and 
the  judgment  la  affirmed. 

HOYT,  ANDERS,  and  STILES,  JJ„  con- 
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WALES  et  al.  t.  DENNIS  et  a1. 
(Sapreme  Court  of  WashiDgton.   Jane  29, 1894.) 

PaRTN  ERaHl  P — RECEITEH8— PrACTICB. 

In  an  action  betwceo  partners  for  a  disso* 
ludoa  and  an  acconnHng,  where  the  complaint 

ooiitainK  no  nllrt^ations  of  the  insolvency  of 
defendants,  who  are  actively  carrying  on  the 
buHine»8,  and  the  answer  alleges  that  they  are 
solvent,  and  able  to  respond  in  damages,  and 
denies  the  eqnities  of  the  complaint,  a  receiver 
Bhould  not  be  appointed  before  the  final  hearing 
of  the  cause. 

Appeal  from  superior  court.  King  couuty; 
J.  W.  Langley,  Judge. 

Action  by  Albert  N.  Wales  and  Ollle  Wales 
against  J.  H.  Dennis  and  M.  E.  Dennis  for 
the  dissolution  of  a  partnership,  an  account- 
ing, and  the  appointment  of  a  receiver. 
From  an  order  appointing  a  receiver,  defend- 
ants appeal.  Reversed. 

Hays  &  Humphrey,  for  appellants. 

HOYT,  J.  PlalntlCrB  filed  their  complaint, 
setting  up  the  Act  that  they  and  the  defend- 
ants had  entei-ed  Into  a  partnmhlp  for  the 
conducting  of  a  restaurant  business  In  the 
city  of  Seattle;  that  the  defendants  had  so 
misbehaved  themselves  iu  the  pmsecntlon  of 
such  business  as  to  damage  It;  that  th^  had 
failed  to  do  tbelr  duty  in  regard  thereto,  and 
that  they  had  denied  to  plolntlflb  any  par- 
ticipation in  its  affairs,  or  In  the  profits;  and 
asking  that  the  imrtnership  be  dissolved, 
that  an  accounting  1m  bad,  that  a  receiver 
be  appointed,  and  that  they  have  tlielr  costs. 
It  appeared  from  said  complaint  that  the 
plaintiffs  had  lK?en  enjoined  from  conducting 
the  partn«^p  business  In  a  enlt  by  a  per- 
son not  Interested  In  such  partnership.  This 
being  so,  It  is  doubtful  whether  or  not  the 
complaint  stated  a  cause  of  action;  but  It  Is 
not  necessary  to  dedde  that  question.  The 
defendants  answered,  denying  the  material 
allegations  of  the  complaint  It  appeared 
from  the  answer  tliat  the  defendants  were 
solvent,  and  that  they  were  ready  to  put  up 
a  bond  to  ludemnil^  the  plaintiffs.  In  the 
light  of  these  facts,  should  a  receiver  have 
been  appointed  to  conduct  the  business  pend- 
ing the  litigation?  To  do  so  was  to  Indirect- 
ly nullify  the  injunction  agaliwt  the  plain- 
tiff, as  mcmbns  of  such  partnership,  from 
continuing  its  business.  If  the  plaintiffs 
could  not  legally  be  engaged  In  the  business. 
It  Is  dlflScult  to  see  how  It  was  competent  tor 
it  to  be  conducted  in  the  Joint  Interest  of' 
themselves  and  partners  by  a  recxlver.  But, 
regardless  of  this  question,  there  was  enough 
In  the  answer  to  show  that  there  was  no 
necessity  for  the  appointment  of  a  receiver. 
There  was  no  allegation  in  the  complaint 
that  tho  defendants  were  insolvent,  and 
there  was  a  direct  allegation  in  the  answer 
that  they  were  solvent,  and  able  to  rcfqwnd 
in  damages.  This  being  so,  and  the  etiuities 
of  the  bill  having  been  denied,  a  receive 
should  not  tiave  been  appointed  until  final 
hearing  of  the  cause.  The  order  appealed 


from  will  be  reversed,  and  the  cause  remand- 
ed for  further  proceedings  In  accordance 
with  tills  opinion. 

DUNBAR,  C.  J.,  and  SCOTT,  STUJSS.  and 
ANDERS,  JJ.,  concur. 


THOMPSON  et  al.  t.  CITY  OR  TOWN  OP 

SUMNER  et  al. 
(Supreme  Court  of  WashiogtOQ.  June  29, 

MuniGlFAL  COKPOaATIOXS— CONBTHUCTIOIT  OT 

Waterworks— OimtitAKCB. 

1.  An  ordinance  for  the  construction  of  wa- 
terworks in  a  city  of  the  fonrth  class,  which 
postpones  its  taking  effect  until  its  adoption  by 
the  qualified  voters  of  the  town,  is  void,  though 
Laws  1803,  p.  12,  §  2,  requires  an  approval  by 
popular  vote  of  the  plan  proposed  hy  the  coun- 
cil, since  the  ordinance  itself  must  be  a  law  in 
force  independently  of  the  popular  vote. 

2.  An  ordinance  authorizing  the  constmc- 
tioD  of  waterworks,  which  does  not  direct  the 
giving  of  notice  of  election  for  the  submission  of 
the  plan  to  a  popular  vote,  as  required  by  Laws 
18i}3,  p.  12,  8  2,  is  void;  and  the  construction 
of  the  waterworks  is  unauthorized,  though  the 
city  clerk  caused  the  notice  to  be  given,  and  the 
election  was  actually  held. 

Appeal  from  superior  court.  Plaice  county; 
W.  H.  Piltchard,  Judge. 

Action  by  W.  L.  Thompson  and  others 
against  the  city  or  town  of  Sumner  and  oth- 
ers to  restrain  defendants  from  issuing  and 
negotiating  bonds  for  the  construction  of 
waterworks.  From  a  judgment  for  defend- 
ants, plaintiffs  appeal.  Reversed. 

A.  R.  Tltlow,  tax  appelhuits.  Thos.  Car- 
roll and  Hagerman  &  CarroU,  for  respond- 
ents. 

STILES,  J.  The  rosiwndent  town,  a  mu- 
nicipal corporation  of  the  fourth  class,  had 
taken  steps  to\s'ards  the  construction  (tf  water- 
works,  under  the  act  of  Febmary  10,  1803 
(Laws  1893,  p.  12),  when  this  action  was 
brought  to  restrain  a  proposed  sale  of  bonds. 
The  court  below,  after  trial,  refused  the  re- 
lief asked,  nnd  plaintiffs  appeal.  Many 
points  of  objection  to  the  validity  of  the 
town's  action  are  made  ia  the  brief,  but  only 
two  of  those  which  apply  to  the  ordinance 
by  which  jurisdiction  of  the  subject  was  ac- 
quired need  be  referred  to. 

1.  SecUon  7  of  the  ordinance  reads  as  fol- 
lows: "This  ordinance  shall  take  effect  and 
be  In  force  from  and  after  Its  passage,  pub- 
lication and  adoption  by  the  qualified  electors 
of  the  town  of  Sumnw."  An  ordinance  of 
this  kind  cannot  be  made  to  depend  upon  the 
result  of  the  election.  It  is  true  that  by  the 
provisions  of  the  law  the  town  could  not  pro- 
ceed with  the  execution  of  the  plan  proposed 
by  the  council  until  It  had  been  approved 
by  the  afllrmatlve  vote  of  the  electors;, but 
the  ordluancc  Itself  must  be  a  law  In  force, 
with  the  exception  mentioned.  Independently 
of  the  popular  voto.  The  election  could  be 
called  only  by  virtue  of  the  order  contolned 
In  the  ordinance  tha«for;  ao.  that  the  post- 
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ponement  of  the  power  to  bold  an  Section 
until  the  ordinance  should  be  adopted  by  the 
qnallfied  electors  waa  to  postpone  it  Indefi- 
nitely, 

2.  The  ordinance  contained  no  provision 
for  notice  of  an  election.  Thestatute  requires 
a  waterworks  proposition  to  be  submitted  at 
a  special  election,  notice  of  which  must  be 
tfiren  to  the  newspaper  doing  the  city  print- 
ing, but  nothing  Is  said  as  to  who  shall  give 
the  notice.  Gen.  St  g  668,  however, 
scribes  that  the  council  shall  give  notice  of 
each  election.  The  ordinance  should  liQ-ve  di- 
rected that  notice  be  given,  and  named  the 
executive  office  who  should  prepare  and  fur* 
alsh  to  the  publisher  a  notice  tn  the  name  of 
the  council.  In  the  absence  of  an  ordinance 
luroviding  for  an  official  newspaper,  this  or- 
dinance should  have  specified  the  paper  tn 
which  publication  should  be  made.  The  act 
of  the  clerk,  in  printing  a  notice  in  a  paper 
of  his  own  selection,  was  without  authority, 
and  did  not  amount  to  notice.  Force  v.  Ba- 
tavia,  01  III.  103;  Gaddis  v.  Kichland  Co.,  92 
IlL  119;  DHL  Mun.  Corp.  §  197;  McCraiy, 
Klect.  g  101.  Judgment  reversed,  and  caose 
remanded  for  entry  of  judgment  la  accord- 
ance wltli  the  prayer  of  the  complaint. 

DUXBAR,  C.  J.,  and  SCOTT,  ANDERS, 
and  HOYT,  JJ.,  concur. 


DEBENTURE  CORPORATION,  LIMITED, 

OF  LONDON  et  al.  y.  WARREN  et  al. 
(Supreme  CoDrt  of  WashlDgton.  June  29, 1894.) 
HoRTOAaa  FoBBOLOsoRse—PtmoBASiB's  Right  to 

POSaESSION. 

1.  Code  Prop.  $  519,  which  aothorizea  the 
parchasur  at  a  judicial  sale  to  take  posseHsion  on 
the  day  of  safe  until  a  resale  or  redemption, 
applies  to  mortgage  foreclosure  Bales. 

2.  Code  Proc.  !  513.  which  gives  a  mort- 
cagor  one  year  within  which  to  redeem  from  a 
foreclosure  sale,  does  not  by  implication  repeal 
section  B19,  anthorldng  the  purchaser  to  take 
possesion  on  the  day  of  sale. 

Appeal  from  snparlor  court,  SSng  county; 
J.  W.  Langley,  Judge. 

The  Debenture  Corpomtlon,  Limited,  of 
London,  England,  fM^closed  a  mortgage  exe- 
cuted by  Susan  F.  Warren  and  othM-s.  At 
the  sale  James  F.  Gilford  bocnme  the  pur- 
chaser. His  demand  for  possesdon  was  re- 
fused, and  he  petitioned  for  a  writ  of  oaslst- 
ance.  From  an  order  sustaining  a  dcmiirrer 
to  this  petition,  complainants  appeal.  Re- 
versed. 

Allen  &  Powell,  for  appellants.  Hai-t  & 
Hart,  for  respondent  Susan  F.  Warren. 

HOYT.  J.  This  appeal  is  from  an  order 
sustaining  a  demurrer  to  the  petition  of  the 
appellants,  and  denying  the  relief  therein 
prayed  for.  Respondents  moved  to  dismiss 
the  appeal  upon  the  ground:  First,  that  it 
was  not  taken  la  time;  and,  second,  ttiat  the 
bond  was  apiwoved  before  the  date  of  the 


taking  of  the  apt^dal  The  record  falls  to 
show  that  the  respondents  ever  served  notice, 
in  writing,  of  the  entry  of  the  ord«r  ui>on  the 
appellants;  and,  under  the  provisions  of  the 
statute  of  1893,'  the  appeal  waa  in  time.  The 
action  of  the  app^lants  in  giving  the  bond 
oiu  appeal  was  in  substantial  compliance  with 
aoch  statute.    The  motion  will  be  denied. 

Upon  the  merits  the  only  substantial  ques- 
tion to  be  decided  Is  as  to  when  the  pur- 
chaser at  a  foreclosure  sale  Is  entitled  to  the 
possession  of  the  property  purchased.  There 
are  other  questions  discussed  in  the  brief  of 
the  responitents.  They  relate  to  the  proced- 
ure adopted  by  the  appellants,  and  to  the 
parties  who  are  entitled  to  tnaugurnte  the 
same.  In  regard  to  these  matters  It  is  only 
necessary  to  say  that,  if  the  purchaser  was 
entitled  to  possession  at  the  time  demand 
therefor  was  made  on  the  mwtgagor,  the  pe- 
tition was  sufficient  to  put  in  motion  the  pow- 
ers of  the  court  In  aid  of  its  process,  to  the 
end  that  the  possession  to  which  the  pur- 
chaser was  entitled  thereund«'  should  be  se< 
cured  to  him.  Upon  the  main  question  nu- 
merous authorities  have  been  cited  by  the  re- 
spective parties,  but  they  furnish  little  aid 
in  Us  detei- ml  nation,  for  the  reason  that  Its 
decision  So  largely  depends  upon  our  statute. 
It  is  contended  upon  the  part  of  the  respond- 
ent that  the  title  does  not  pass  until  the  expi- 
ration of  the  time  for  redemption,  and  that, 
under  the  general  rule,  the  right  to  posses- 
sion would  not  accrue  until  such  title  had 
passed.  That  such  is  the  law,  in  the  absence 
of  any  express  statute  upon  the  subject,  is 
conceded.  But  we  have  an  expi-ess  statutory 
provision.  It  Is  found  In  section  519  of  tho 
Code  of  Procedure,  which  is  tn  the  following- 
language:  "The  purchaser  from  the  day  of 
sale  until  a  resale  or  redemption,  and  the  re- 
demptioner  from  tho  day  of  hla  redemption 
until  another  redemption,  shall  be  entitled  to 
the  possession  of  the  property  purchased  or 
redeemed,  unless  the  same  be  in  the  {losses- 
slon  of  a  tenant  holding  under  an  unexpired 
lease,  and  In  such  case  shall  be  entitled  to 
receive  from  such  tenant  the  rents  or  the 
value  of  the  use  and  occupation  thereof  dur- 
ing the  same  period."  And  under  it  we  must 
hold  that  the  purchaser  Is  entitled  to  posses- 
sion from  the  day  of  sale,  if  that  section  ap- 
plies at  all  to  sales  made  upon  the  foreclos- 
ure of  a  mortgage.  Its  lauguage  is  too  ex- 
plicit to  allow  of  any  construction  wiiatevCT. 
Does  It  apply  to  foreclosure  sales?  It  Is 
general  In  its  Inngua^^e,  and  the  chapter  as 
a  part  of  which  It  was  enacte<l  in  the  Code  of 
1881  clearly  refers  to  sales  under  mortf,'jige 
foreclosure  as  well  as  other  s;iies.  And  there 
is  nothing  In  the  nature  of  such  sales  which 
makes  such  a  provision  Inapplicable  thereto 
any  more  than  to  other  sales  on  execution. 
There  is  no  renson  why  one  who  has  his 
property  sold  upon  an  execution  should  be 
at  once  deprived  of  Its  possession,  and  one 

>Act  March  S,  1893,  S  3. 
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who  has  like  prop^ty  sold  In  a  foreclosure 
{voceedinK  should  be  allowed  to  retain  pos- 
session until  the  right  of  redemption  has  ex- 
pired. We  are  unable  to  agree  with  the 
contention  of  the  respondents  that  the  effect 
of  the  passage  of  the  act  of  February  3, 1886, 
the  substance  of  which  Is  now  contained  in 
section  513  of  the  Code  of  Procedure,'  was  to 
repeal  the  provisions  of  said  section  519.  Be- 
fore the  enactment  of  that  statute  there  was 
lltUe  need  of  the  aid  of  section  519,  so  far  as 
foreclosure  sales  were  conceraed;  but  that 
fact  Is  not  sufficient  to  authorize  us  to  hold 
that  a  statute  general  in  its  terms,  and 
clearly  coTeriug  one  class  of  cases,  Is  repealed 
by  another  statute,  which  brings  another 
class  within  Its  purrlew.  In  our  opinion,  the 
pui'chaser  was  entitled  to  possession  upon  de- 
mand any  time  after  confirmation  of  the 
sale  upon  presentation  of  a  c^lflcate  from 
the  sheriff;  and  that,  such  being  his  right, 
and  It  being  derived  solely  from  the  process 
of  the  coxu^  It  had  jurisdiction  to  entertain  a 
proceeding  In  the  original  action  by  which 
such  rights  could  be  secured.  The  order  will 
be  reversed,  and  the  cause  remanded,  with 
directions  to  ovwnile  the  demurrer  to  the  pe- 
tition. 

DUNBAR,  C.  J.,  and  BCOTE,  AMDEBS, 
and  STIL.ES,  JJ..  concur. 


STATE      BEIS  et  at 
(Supreme  Court  of  Washington.  Jane  30, 1891.) 

Larcex  I— Evidence. 
Under  an  miliptinent  for  grand  larceny, 
proof  that  defendants  conspired  to  cheat  a  per- 
son while  pretendiDg  to  play  at  cards,  and  that, 
while  so  pretendiD^r,  defendants  snatched  from 
such  person  a  sum  of  money.  Is  Bufhcient  to  bus- 
tain  a  conviction,  as  It  ie  not  necessary  to  set 
forth  in  the  indictment  the  conspiracy  or  the 
manner  In  which  the  money  was  taken. 

Appeal  from  superior  court,  King  omnfy; 
T.  J.  Humes,  Judge. 

Matt  ReLs  and  Tom  Rauschman  were  con- 
victed of  grand  larceny,  and  appeoL  Judg- 
ment affirmed. 

Jas.  Hamilton  Lewis  and  O.  D.  Farwell, 
for  appellants.  John  F.  Miller,  Pros.  Atty., 
and  A.  Gw  McBride,  Dep.  Pros.  Atty,»  tor 
the  Stat& 

STILES,  J.  Appellants  were  accused  by 
InformaUon  of  the  crime  of  grand  larceny. 
The  Information  was  In  the  tuiuti  form, 
and  we  find  no  valid  objection  to  It;  nor  do 
we  conceive  tiiat  counsel  for  api>ellants,  al- 
though much  of  their  argument  in  the  brief 
is  devoted  to  the  insufficiency  of  the  Informa- 
tion, really  expect  relief  on  that  ground. 
The  actual  objection  Is  that  the  case  against 
appellants,  as  proven.  Is  at  variance  with 

■  This  BPctlon  provides  thit  the  mortift?or  may 
redeem  the  property  sold  at  any  time  within 
one  year. 


the  one  pleaded  against  them  tn  the  hiforma- 

tioiL  Bat  this,  again,  arises  out  of  the  fail- 
ure of  the  defense  to  appreciate  that  It  was 
upon  the  testimony  of  the  prosecuting  wit- 
ness. Bunco,  that  the  appetlsnts  were  con- 
victed, and  not  upon  that  of  the  defendants, 
or  of  those  witnesses  who  heard  him 
say  that  his  loss  occurred  because  defend- 
ants did  not  play  fairly  at  cards.  Upnn 
Bunce's  testimony  as  clear  a  case  of  larceny 
was  made  out  as  the  books  report,  and  the 
after-conduct  of  the  defendants  stron^y 
tended  to  corroborate  bis  version  of  the 
story.  But  it  was  not  necessary  to  write 
Into  the  infcnrmation  the  probative  facts  of 
this  larceny,  viz.  the  conspiracy  of  defend- 
ants to  cheat  and  swindle  Bunce  while  pre- 
tending to  play  at  a  game  of  cards,  the 
snatching  of  Bunce's  m(Hiey  out  of  his  band 
by  Rels,  and  the  latter's  instantly  handing 
It  over  to  Rauschman,  on  the  pretense  that 
it  had  been  won  on  a  bet  No  common-law 
offeuse  need  be  charged  in  that  way,  nor 
need  it  be  charged  In  any  other  way  than 
as  required  by  statute.  The  tiltlmate  fact 
was  that  appellants  took,  stole,  and  carried 
away  Bunce's  money.  The  evidence  ov^ 
flowed  with  sufficiency.  There  seem  to  be 
no  further  objections  which  are  sustained  by 
exceptions  In  the  record,  aad  the  jvdgmait 
la  affirmed. 

DUXBAR,  0.  J.,  and  HOTT,  SOOXT.  and 
ANDERS,  JJ.,  concur. 


NOTES  V.  LOTTGHEAD  «e  aL 

(Supreme  Court  of  Washington.  Jane  30, 18!H.) 

PLBimira — Strikitto  raoH  Files — Landlobd 
AND  TesA NT— Lease. 

1.  While  a  motion  to  strike  an  answer  from 
the  files,  and  for  judgment  for  want  of  an  an- 
swer, is  not  directly  recognized  by  statute,  sUll, 
where  a  party,  after  a  ruling  that  certain  facts 
constitute  no  defense,  serves  an  amended  an- 
swer, setting  np  the  same  facts,  Bnch  answer 
should  be  stricken  out 

2.  In  an  action  on  a  bond  to  secure  rent,  it 
appeared  that  plaintiff  rented  a  building  to  de- 
fendant L.,  the  lenae  stating  tiiat  the  building 
was  in  coarse  of  constrnctioa,  to  be  completed 
March  Ifi,  1890;  that  the  lease  was  for  fiv« 
years,  to  commence  on  a  Uank  date,  and  end 
on  a  blank  date;  that  defendants  N.  and  E. 
executed  a  bond  for  payment  of  the  rent,  the 
terms  of  the  lease  being  referred  to  in  the 
bond;  that  it  was  stated  in  the  bond  that  the 
lease  should  commence  at  the  completion  of  the 
building.  Heldf  that  the  lease  commenced  to 
ran  from  the  completion  of  the  building,  as  the 
statement  in  the  lease  that  the  building  was  to 
be  completed  on  a  ct^rtain  date  was  not  a  cove- 
nant that  it  would  be  completed  on  that  datB. 
Dunbar,  O.  J.,  dissenting. 

Appeal  from  supodor  court,  King  countr; 

T.  J.  Humes,  Judge. 

Action  by  John  Noyes  against  J,  H.  Ix>ug< 
head,  J.  N.  Knhnley,  and  J.  C.  Nixon  to  re- 
cover on  a  bond  given  as  security  for  rent 
Plaintiff  moved  to  have  defendants'  answw 
stricken  from  the  flics,  and  l<ar  Judgment  toe 
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want  of  an  answer.  The  motion  was  grant- 
ed, and  defendants  appeal.  Judgment  af- 
fimed. 

Stratton,  Lewis  &  Gilman  and  Smith  & 
LitteU  (Junius  Kocbester,  of  counsel),  for 
ainieUants.  Strodwlak  ft  Peters,  for  respond- 
ent 

HOYT,  J.  In  the  cause  In  which  this  ap- 
peal was  prosecuted,  the  defendants  filed 
an  am^ided  answer,  which  was  challenged 
by  demurrer,  and  held  tnsufflcieat  After 
this  they  filed  their  second  amended  answer, 
setting  up  substantially  the  same  defense 
as  In  the  first  one.  Diereupon,  respondent 
moved  the  court  to  strike  it  from  the  files, 
and  for  judgment  on  the  pleadings  for  want 
of  an  answer.  Motions  of  this  kind,  under 
the  circumstances  of  this  case,  are  not  di- 
rectly recognized  by  our  statute,  and  the 
practice  of  interposing  them  should  not  be 
encouraged,  as  there  Is  usually  a  more  order- 
ly way  to  reach  defects  in  pleadings,  and  one 
which  will  better  preserve  the  right  of 
amendment  so  liberally  provided  for  in  oxu* 
Code.  But  where  a  parly,  having  Just  had 
a  ruling  that  certain  facts  constituted  no 
defense,  comes  again  Into  court,  relying  upon 
an  answer  setting  up  only  the  same  tactB,  he 
cannot  complain  If  the  court  strikes  It  from 
the  files,  and  i>roceed8  to  Judgment  as  though 
no  answer  had  been  filed.  And  since  that 
Is  substantially  what  was  done  In  this  case, 
we  are  not  disposed  to  disturb  the  action 
of  the  court  In  that  regard. 

The  other  question  presented  by  the  ap- 
peal Is  as  to  the  sufficiency  of  the  answer 
as  to  whldi  the  court  sustained  the  demurrer, 
and  this  must  depend  entirely  upon  the  con- 
struction  to  be  given  the  bond  upon  which 
the  action  was  brought,  and  the  lease  re- 
ferred to  therein.  If,  construing  these  two 
instruments  together,  it  appears  that  It  was 
In  the  contemplation  of  the  parties,  at  the 
time  the  bond  in  question  was  given,  that 
taie  lease  was  for  five  years,  commenclug  on 
the  15th  day  of  March,  the  facts  alleged  in 
the  answer  constituted  a  defense  to  the  ac- 
tion. If,  however,  the  construction  of  these 
Instruments  establishes  the  fact  that  It  was 
intended  that  the  lease  was  to  be  for  a  period 
of  five  years  from  the  time  the  building  was 
completed,  the&ctsset  out  were  not  sufficient 
The  bond  refers  to  the  lease,  and  to  the  rent 
to  grow  due  thereunder.  The  provisions  of 
the  lease,  so  far  as  this  question  is  con- 
cerned, provide,  substantially,  that  the  party 
of  tlie  first  part  leases  to  the  party  of  the 
second  part  the  building  In  question  for  the 
period  of  five  years,  said  building  being  now 
under  course  of  construction  upon  certain 
lots,  by  the  said  pIiUntlfT,  under  contract 
with  Heatherlngton,  Clements  &  Co.,  archi- 
tects, and  to  be  completed  on  or  about  the 
15th  day  of  March,  1890.  It  is  contended, 
on  the  part  of  the  appellants,  that  the  state- 
ment that  itwastobe  completed  on  orabout  the 
iSth  day  of  March,  1800,  was  the  fixing  of 


a  definite  day  when  the  lease  should  com- 
mence, and  that,  if  the  building  was  not 
finished  at  that  time,  the  lease  would  be  in- 
effectual. It  la  doubtful  whether  this  would 
be  taken  to  have  been  the  intention  of  the 
parties  If  there  was  nothing  else  in  the  lease, 
or  In  the  bond  which  was  executed  In  con- 
nection therewith,  which  could  aid  fn  deter- 
mining such  Intention.  It  might  well  be  held 
that  this  clause  was  Inserted  by  way  of  de- 
scription of  the  building,  and  to  show  that 
under  the  contract  for  Its  construction.  It 
was  to  be  completed  on  a  certain  day.  This 
would  be  more  reasonable  than  to  hold  It  to 
have  been  a  covenant  on  the  part  of  the  les- 
sor that  the  building  would  be  ready  for 
occupancy  on  that  date,  and  that  If  It  was 
not  he  would  respond  In  damages.  There 
are,  however,  other  expressions  In  the  lease 
and  bond  which  furnish  material  aid  In  ar- 
riving at  the  Intention  of  the  parties.  The 
lease  Is  for  the  definite  term  of  five  years, 
but  is,  by  its  terms,  to  commence  on  a  blank 
date,  and  end  on  a  blank  date.  Though  the 
terms  of  the  lease  are  referred  to  In  the 
bond  qtiite  fully,  It  is  nowhere  referred  to  as 
commencing  on  a  certain  date,  but  Is  always 
spoken  of  as  commencing  upon  the  comple- 
tion of  the  btilldlng,  and  ending  five  years 
from  that  time.  In  onr  opinion,  the  lower 
court  rightly  construed  the  lease  as  being 
one  to  commence  upon  the  completion  of  the 
building,  rather  than  upon  any  certain  day, 
and,  this  being  so,  the  facts  set  up  In  the 
amended  answer  constituted  no  defaise.  The 
judgment  will  be  affirmed. 

STILES,  SOOTT,  and  ANDERS,  JJ..  con- 
cur. 

DUNBAB.  0.  J.  (dissenting).  I  think  the 
amnm  shows  that  there  was  sacSi  a  varla* 
titm  oi  the  tenna  of  the  oontract  that  the 
sureties  were  released,  and  the  motion  tor 
judgmoit  should  have  been  denied.  I  am, 
theref(«e,  comp^ed  to  dissent. 


BERGMAN  v.  SHOTTDY  et  al. 
(Sopreme  Court  of  Washington.  July  3,  1894.) 
Examination  of  Witness — Usb  of  Memoranda, 
A  memorandiim  of  the  conteateofa  tmnk, 
made  from  an  inspection  seven  months  after 
the  same  was  deposited  for  storage,  and  after 
the  sale  thereof  tor  storage  charges,  cannot  be 
used  by  a  witness  to  refresh  bis  memory  as  to 
the  contents  of  the  ^nnk  and  the  value  thneof 
at  the  time  they  were  deposited  for  storage. 

Appeal  from  superior  court,  King  county; 
R.  Osbom,  Judge. 

Action  by  Mary  Bergman  against  John  A. 
Shoudy,  James  H.  Stevens,  and  Fred  S. 
Sylvester,  partners  as  Shoudy  Bros.  &  Co., 
for  conversion.  Judgment  was  rendered  tor 
plaintiff,  and  defendants  appeal.  Judgment 
reversed. 

Allen  &  Powell,  for  appellants.   Turner  & 
McCutcheon,  for  respondeat 
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DUNBAR,  C.  J.  This  was  an  actltm  in- 
Btltuted  toy  respondent  against  the  appel- 
lants to  recover  tbe  value  of  a  certain  trunk 
and  Ite  contents,  which  was  stewed  with  ap- 
pellants, who  were  warehousemen.  The 
trunk  remaining  In  storage  for  such  a  time 
as  M-as  regai'dcd  by  the  appcllante  as  un- 
reasonable, it  was  sold  for  storago  char;;Gs. 
It  appi'aix'd  upon  tho  trial  that,  at  the  time 
of  receiving  the  trunk,  the  appellants  gave 
to  the  respondent  the  following  receipt:  "Xo. 
421.  Shoudy  Bros.  &  Co.  St<H^e  Receipt 
Seattle,  Wash.,  Apr.  23,  1801.  Received  in 
store  from  H.  Bergman  the  following  de- 
scribed property,  subject  to  his  order  upon 
surrender  of  this  receipt  and  payment  of 
charges,  on  the  condition  that  Shoudy  Bros. 
&  Co.  shall  not  be  liable  for  loss  by  flre  or 
any  extraordinary  act  of  the  elements,  nor 
for  damage  by  rats,  mice,  moths,  or  any 
other  vermin,  nor  from  firost,  riot,  insurrec- 
tion, or  war.  Rates  of  storage:  .50  per 
month.  1  trunk,  [marked]  original."  In  tcs- 
tlfying  to  the  ccmtents  of  the  trunk  and  the 
value  of  such  co&tcuts,  the  plaintiff  was  per- 
mitted, Over  the  defendants*  objection,  to 
use  and  testify  from  a  certain  memorandum 
which  purported  to  contain  a  list  of  the 
several  articles  contained  in  the  trunk,  with 
th^  resi)ective  values,  which  memorandum 
was  made  on  the  29tji  day  of  November, 
1891,  after  she  had  Inspected  the  contents 
of  the  trunk,  subsequent  to  the  sale.  We 
think  there  is  no  substantial  merit  In  the 
first  and  second  assignmraitB  of  error  by 
appellants,  but  are  satisfied  that  the  third 
assignment  Is  meritorioub,  uid  that  the  court 
should  not  have  permitted  the  plaintiff  to 
use  the  memorandum  in  testifying.  Tlie 
statement  of  facts  shows  that  the  trunk  was 
deposited  on  April  23,  1801,  and  the  memo- 
randum was  not  made  out  until  Novembo' 
2&th,  following;  hence  It  will  be  seen  that  It 
was  over  seven  months  from  the  time  the 
trunk  was  deposited,  and  was  in  the  pos- 
session of  the  respondent  before  the  memo, 
randum  was  made,  and  was  In  no  sense  a 
memorandum  from  which  the  witness  could 
refresh  her  mind  concerning  what  the  con- 
tents of  the  trunk  were,  or  the  value  of  the 
contents,  at  the  time  it  was  depi»ltcd.  A 
memorandum  of  this  kind  appeals  to  the 
mind  of  the  jury  as  being  something  notable; 
and  if  a  witness,  after  so  great  a  length 
of  time.  Is  allowed  to  IntroUiice  this  char- 
actor  of  testimony,  It  is  very  liable  to  preju- 
dice the  minds  of  the  jurors.  The  general 
rule  is  that  a  witness  may,  while  under 
examination,  refresh  his  memory  by  refer- 
ring to  any  writing  made  by  himself  at  the 
time  of  the  transaction  concerning  which  be 
is  questioned,  or  so  soon  afterwards  that  It 
will  reasonably  appear  that  the  transaction 
was  fresh  In  bis  memoiy.  Reyn.  Stepb.  Er. 
p.  188.  The  clreumftances,  as  testified  to 
by  the  rcspwdent,  show  that  the  memoran- 
dum in  this  case  did  not  fall  within  this 
rule.   Such  being  the  case,  tbe  memorandum 


should  not  have  been  brought  to  bear  upon 
the  jtury.  For  the  error  committed  in  this 
resiiect,  the  cause  must  be  reversed,  and  a 
new  trial  granted. 

ANDERS,  HOTT,  STILES,  and  SCOTT, 
JJ.,  concur. 


STATE   ex   rel.   McLEOD   v.  SUPERIOU 

COURT  OF  THURSTON  COUNTV  et  al. 
(Supreme  Court  of  Waahington.  July  9,  1894.) 

AMBNDItaiilT  OF  FLUDING. 

Allowing  defendant  to  file  an  answer  on 
the  meritfl,  after  the  issue  in  an  answer  settiag 
up  the  pendency  of  another  action  has  been  de- 
cided against  mm,  Is  within  the  jnriadiction  of 
the  court. 

Petlticm  for  certiorari  by  the  state  o*  Wash- 
ington, on  the  relation  of  Alexander  McLeod, 
against  the  superior  court  of  Thuratim  coun- 
ty and  J.  C.  Horr.  Denied. 

Boblnsou  &  Linn,  for  relator. 

HOYT,  J.  Relator  brought  an  action 
against  J.  G.  Horr,  in  the  st^terlor  court  of 
Thurston  county.  Said  Horr,  by  wsy  of  an- 
swer to  the  complaint,  set  up  the  fact  of  the 
pendency  of  another  suit  In  relation  to  the 
same  subject-matter.  To  this  aasver  a  re- 
ply was  filed,  and,  upon  the  Issue  thus  made, 
a  trial  was  had.  Thereuprm  the  ccmrt  made 
an  OTder  finding  that  there  was  no  cause 
pending,  at  the  time  of  the  commencement 
of  the  action,  tn  whldi  tlie  parties  and  the 
Issues  were  the  same,  and  therefore  found 
for  the  plaintiff.  Immediately  upon  the  en- 
tering of  said  finding,  plaintiff  moved  the 
court  fw  Judgment  according  to  the  prayer 
of  his  complaint,  and  the  defendant  askiKl 
leave  of  the  court  to  file  a  further  answer 
going  to  the  merits  of  the  action.  Upon 
the  hearing  of  said  motlMis,  the  court  en- 
tered an  order  denying  that  of  the  plaintiff, 
and  permitting  tbe  defendant  to  further 
plead.  These  are  substantially  tbe  facta  set 
up  In  the  petition  of  the  relator  as  the 
foundation  for  his  application  fior  a  writ  of 
certiorari  to  said  superior  court  and  said 
J.  C.  Horr. 

It  was  conceded,  upon  the  argument,  that 
If  the  pi-occedings  of  the  court  above  set 
forth  were  within  its  Jurisdiction,  the  ap- 
plication must  be  dented,  however  ernmcMUs 
the  maldng  of  the  order  may  have  tMH.*n. 
But  it  is  contended,  on  the  part  of  the  re- 
lator, that  the  making  of  such  order  was  In 
excess  of  the  jurisdiction  of  the  conrt,  and 
that,  for  that  reason,  he  Is  entitled  to  har«> 
the  proceedings  certified  here  for  review.  It 
Is  claimed  by  him  that  by  the  filing  of  his 
answer,  setting  up  alone  the  fact  ot  the 
pendency  of  another  suit,  the  defendant 
waived  the  right  to  make  any  otber  defense, 
and  that  It  was  beyond  the  power  of  the 
court  to  allow  him  thereafter  to  flic  ani>tlu'r 
answer.  That  a  Judgment  In  favor  of  the 
plaintiff,  rendered  uixm  theydetcrmlnatloa  uf 
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the  IsBoe  ndscd  by  tbe  pleadings,  would 
have  been  final,  there  can  be  no  doubt,  and 
It  is  upon  this  tact  tbe  relator  founds  bis 
ari^ument;  and  most  of  thu  authorities  dted 
by  him  only  hold  that  a  judeiuput  rendered 
under  these  drcunistances  would  as  flmilly 
determine  tbe  rights  of  the  parties  as  one 
rendered  after  tbe  issues  made  by  an  answer 
<m  the  merits  bad  been  determined  In  farw 
of  tbe  plalntifT.  But  It  does  not  follow  from 
tbe  t&ct  that,  If  a  Judgment  hod  been  ren- 
dered, and  allowed  to  stand  imreversed,  it 
would  be  final  as  to  the  rights  at  the  pfurtles, 
tbe  trial  court  baa  no  power  to  relieve  a 
party  from  inadvertence  or  mistake  before 
or  after  tbe  entry  of  such  Judgment  The 
court  may  do  this  after  the  Issues  made  by 
an  answer  upon  the  merits  hare  been  fully 
dedded.  Our  statutes  clearly  contemplate 
such  action.  The  courts  are  every  da^'  pro- 
ceeding npon  tbe  theory  that,  uptm  a  proper 
showing,  tbey  may  affwd  such  relief.  And  , 
there  is  no  reason  why  the  power  of  the 
ctrarts  should  be  more  restricted  after  the  de- 
determlnation  of  such  an  Issue  as  tbe  one 
raised  by  the  pleadings  in  ttds  cose  thaiiupon 
the  determination  of  other  material  issues. 
Oar  statute  as  to  amendments  Is  veiy  Uberal, 
and,  by  force  thereof,  the  court,  upon  a 
proper  showing,  and  upon  such  terms  as  may 
be  Just,  can  fnmisb  relief  at  almost  any 
stage  of  tbe  proceedings.  If  It  sets  aside  a 
finding  or  Judgment  In  favor  of  the  plaintiff, 
without  proper  cause  having  been  shown 
therefor,  it  may  constitute  such  error  as  will 
authorise  this  court  to  reverse  Its  determina- 
tion in  that  regard  upon  appeal;  but  no  re- 
lief could  be  furnished  by  way  of  a  writ 
of  cKtlorarl,  toe  Ibe  reaeon  that  the  lower 
court,  having  the  right  to  investigate  and 
determine  whether  or  rot  good  cause  had 
been  shown  for  Its  action,  was  clothed  wltb 
Jnrlsdictlw  to  act  In  the  matter.  Nothing 
Is  made  to  appear,  fnm  the  petition  In  tliis 
cause,  which  satisfies  us  Uiat  tbe  court  has 
even  cfHnmltted  oror,  much  less  bas  the  fitct 
of  its  exceeding  Its  Jurisdiction  been  estab- 
li^ed.   The  writ  must  be  denied. 

ANDERS,  SCOTT,  and  STILES,  JJ.,  con- 
cur. 

DUNBAR,  C.  J.    I  concur  bk  the  i-esult 


HOWARD  V.  McNAUGHT  et  al. 
(Sopreme  Goort  of  Washinfrton.  July  0.  1894.) 

ReH  JUDIOi.TA — POKECLORUKR  OP  MORTOAGB— AC- 
TION ON  Bond. 

1.  The  foreclosure  of  ft  mortgage  on  lands 
Mituated  in  aiioIhiT  state  to  secure  a  bond  is 
no  bar  to  an  sctinn  on  the  hond  wherp  tlip  de- 
fendant* in  the  forecloRiire  notion  were  nonreai- 
dent  of  the  state  where  tlie  action  was  Imtught, 
and  were  not  nerved  witli  notice,  lunce  no  i>t:r- 
i^oiiiil  jndpment  was  rpndored  against  them. 

2.  In  n  mihseqnent  nrtion  on  th?  bond,  evi- 
itence  of  the  value  of  the  morteafftHl  premlfips 
ii  inatlmisgible  unless  fraud  is  pieadea  in  the 
sale  of  the  aame. 


Appeal  from  aupertm*  court,  Skagit  county; 
Henry  McBrlde,  Judge. 

Action  by  Charles  H.  Howard,  guardian, 
against  M.  8.  McXaugbt  and  anotlier.  There 
was  a  Judgment  for  plaintiff,  and  defendants 
appeal.  Afltrmed. 

D.  M.  Woodbury  and  Wells  &  Joiner,  for 
appellants.  Million  &  Houser,  for  respondent. 

HOYT,  T.  This  action  was  brought  to  re- 
cover an  amount  alleged  to  be  due  upon  a 
certain  bond,  Tbe  appellants  claimed  there 
was  nothing  doe  thereon,  for  the  reason  that 
the  debt  evidenced  by  It  had  been  reduced  to 
Judgment  In  the  district  court  of  Harper 
county,  Kan.  It  appeared  that  tha%  bad 
been  a  fdreclosnre  of  a  real-estate  mortage, 
which  had  been  given  to  secure  the  payment 
of  the  bond  in  question,  and  that  certain 
moneys  bad  been  realised  niton  a  sale  of  the 
mortgaged  property,  and  applied  upon  the 
amonnt  due  upon  the  bond,  leaving  a  balance 
of  $756,  for  which  this  action  was  brought. 
It  further  appeared  tiiat  In  such  foreclostuv 
suit  there  was  no  p^sonal  service  npou  the 
appellants,  that  they  were  nonresidents  of 
the  state,  and  never  appeared  therein.  The 
alleged  errors  of  tbe  trial  court  are  argued 
under  several  heads,  but  the  material  ques- 
tion involved  in  the  entire  discussion  Is  as  to 
whether  or  not,  under  the  circumstances 
above  stated,  there  was  such  a  merger  of  the 
original  cause  of  action  that  no  suit  could  be 
maintained  thereon  here.  If  there  was  sucb 
a  merger,  then  the  raUngs  of  tbe  trial  court 
were  clearly  erroneous,  and  tbe  Judgment 
should  be  reyersed.  If  there  was  no  such 
ma-ger,  then  the  Judgment  should  be  affirmed. 
Hmt  a  cause  of  action  is  merged  in  a  Judg- 
ment rendered  thereon  may  be  stated  as  a 
general  rule,  aud  It  is  because  of  this  rule, 
and  of  the  fact  that  It  is  applied  as  well  In 
the  case  of  fordgn  as  domestic  Judgments, 
that  the  appellants  contend  that  this  action 
could  not  be  maintained.  But  to  this  general 
rule  there  are  well-recognlzed  exceptions  or 
limitations,  and  one  of  these  is  that  It  is  a 
merger  only  so  far  as  the  Judgment  deter- 
mined, or  might  have  determined,  the  rights 
of  the  parties;  from  which  It  will  follow  tltat 
the  Judgment  In  the  state  of  Kansas  was 
only  a  merger  of  the  cause  of  action  upon  the 
bond  so  far  as  the  enforcemeut  thereof 
against  the  real  estate  was  concenied.  Tbe 
Judgment  was  only  binding  to  that  extent, 
and  had  no  force  against  tbe  apiiellants  per- 
sonally, or  their  property  not  covered  by  said 
mortgage.  The  rights  of  the  appellants  to 
make  any  defense  that  they  might  have  to 
said  bond  were  In  no  manner  concluded  by 
such  Judgment  Hence,  under  the  exception 
or  limitation  above  stated,  there  was  no 
merger  of  the  right  to  maintain  a  personal 
action  against  these  defendants  upon  the 
orlglmil  undertaking.  See  15  Am.  &  Eng. 
Enc.  T-aw,  p.  340,  $  O.;  McVlcker  v.  Beedy, 
31  Me.  314;  Bank  v.  Butman.  29  ^  19.  Ofi 
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course  the  amonnt  of  the  bond  could  be  col- 
lected but  once,  and  to  the  extent  that  money 
was  realized  In  the  proceeding;  in  KauBas  It 
would  constitute  a  payment  of  the  undertak- 
ing, and  only  the  balance  could  be  recovered 
here,  and  that  Is  all  that  was  sought  In  this 
action.  The  appellants  attempted  to  prove 
the  value  of  the  land  against  which  the  fore- 
clOBtire  proceedings  were  had,  and  alleged 
error  because  tbey  were  not  allowed  to  do  so, 
but,  In  the  absence  of  an  allegation  of  fraud 
"by  reason  of  which  the  land  had  been  sold 
for  less  than  Its  value.  It  was  immaterial 
whether  It  was  worth  more  or  less  than  the 
amount  obtained  tor  it  The  Judgment  will 
be  affirmed. 

DUNBAU,  C.  J.,  and  SCOTT,  ANDEES, 
and  STILES,  JJ.,  concur. 


TCCKBR  V.  BROWN  et  at 
SAME  T.  MASTIGK. 
^pr^e  Oottrt  of  WashlngtiHi.  July  9, 1894.) 
Ejecthettt— Plkadino. 
In  ejectment  by  aa  hdr  at  law,  a  com- 
plaint which  allegea  that  plaiatiffs  ancestor  Iiad 
never  been  a  resident  of  the  United  States,  had 
never  done  any  business  therein,  that  all  debts 
owing  by  him  at  the  date  of  his  death  had  been 
folly  paid,  and  that  there  was  no  necessity  for 
administration,  is  not  demurrable  on  the  ground 
that  the  action  should  have  been  brought  in  the 
name  of  the  ancestor's  administrator,  as  the 
facts  alleged  show  that  no  administration  of 
the  estate  was  pending,  and  that  there  was  no 
possibility  of.  any  administratioD  thereof  being 
required  in  this  state.  Hill  t.  Young,  34  Pac. 
144,  7  Wash.  33,  followed. 

Appeal  from  superior  court,  Jefferson  coun- 
ty; R.  A.  BallinRcr,  Judge. 

Action  In  ejectment  by  Benjamin  James 
Tucker  against  S.  H.  Brown  and  the  HaBt> 
Ings  Estate  Company. 

Action  In  ejectment  by  Benjamin  James 
Tuck^  against  E.  B.  Mastlck,  Jr. 

The  dofendants  domiuT.'ed  to  the  com- 
plaints, and  Judgment  In  each  action  was  ren- 
dered In  favor  of  defendants,  and  plaintiff  ap- 
peals. The  court  on  appeal  heard  the  cases 
together.    Judgments  reversed. 

Arthur,  Lindsay  &  King  and  H.  H.  Eatcm, 

for  appellant 

HOYT,  J.  The  Judgments  from  which 
these  appeals  were  taken  wore  rendered  upon 
the  sustaining  of  demurrers  to  the  com- 
plaints. In  the  brief  of  the  appellant  it  is 
stated  that  the  ground  upon  which  the  com- 
plaints were  hold  Insufficient  was  that  It  ap- 
peared thercfrora  that  the  plalutMT  was  suing 
as  heir,  when  there  had  been  no  administra- 
tion or  distribution  of  tlio  estate  of  his  an- 
cestor. The  respondents  have  uiade  no  ap- 
pearance In  this  court,  and  we  shall  assume 
that  the  only  fault  found  with  the  complaints 
by  the  lower  court  was  as  above  stated.  It 
Is  alleged  In  the  complaint  that  the  ancestor 
under  whom  the  plalntlfC  claimed  had  never 


been  a  resident  of  the  United  States,  had  ncv- 
er  done  any  business  therein,  that  all  the 
debts  owing  by  him  at  the  date  of  his  death 
had  been  fully  paid,  and  that  there  was  no 
necessity  for  administration.  These  stat*^ 
ments  are  relied  upon  to  take  the  cases  out 
of  the  rule  announced  by  this  court  in  Bnlch 
v.  Smith,  4  Wash.  497,  30  Pac.  018,  and  Hill 
v.  Young,  7  Wash.  33,  34  Pac.  144,  or,  rather, 
to  bring  the  plaintiff  within  the  esceptlona 
suggested  In  the  opinions  In  those  cases.  The 
facts  alleged  show  tliat  no  administration  of 
the  estate  of  the  ancestor  was  pending,  and 
that  there  was  no  possibility  of  any  adminis- 
tration thereof  being  required  in  this  state. 
Under  these  circumstances  we  can  see  no 
reason  why  the  heir  should  not  be  allowed 
to  maintain  his  action  as  sucli.  To  so  bold 
In  no  manner  contravenes  what  was  said  in 
the  cases  above  cited.  On  the  contrary, 
those  cases,  when  fairly  Interpreted,  ti'nd 
strongly  to  show  that  a  complaint  setting 
out  such  facts  would  state  a  cause  of  action. 
1*6  judgments  will  be  reversed,  and  the 
causes  remanded,  with  Instructions  to  over- 
rule the  demurrers. 

DUNBAR,  O.  J.,  and  STILES  and  AN- 
DERS, JJ.,  concur. 


OSBORN  V.  LOGUS. 

(Supreme  Court  of  Oregoa.    July  30, 1S!>4.) 

Appeal— FoRBCLOsUKB  of  Mscbahio^r  lasx— No- 
tice. 

Notice  of  appr^al  from  a  jnd^mcnt  dis- 
missing plaintiff's  complaint  la  an  action  to  fore> 
close  a  mechanic's  lien,  wherein  like  Hans  of  oth- 
er claimants  on  tha  same  property  were  fore- 
closed, must  be  served  on  such  claimants,  aud 
payment  of  their  claims  after  service  of  snch  no- 
tice on  defendant  will  not  obviate  the  necessity 
of  notice  to  them. 

Appeal  tram  circuit  oonrt,  MiiltQoiiuilt 
county;  Loyal  B.  Steams,  Judge. 

Action  T.  P.  Osbom  against  Ouries  Lo- 
gns  to  foreclose  a  mechanic's  lien.  Ii^m  a 
Judgment  dlsmtaslns  ids  compUdn^  iriaintifE 
appeals.  Dismissed. 


Wallace  McCamant  for  appellant 
Hall,  tor  respondent 


J.  IL 


PER  CURIAM.  This  Is  a  motion  to  dis- 
miss an  appeal.  A  decree  having  been  ren- 
dered, dismissing  plaintiff's  complaint.  In  a 
suit  to  foreclose  a  mechanic's  lien,  wherein 
like  Hens  of  other  claimants  upon  the  same 
property  were  foreclosed,  the  plaintiff  at- 
tempted to  api>eal  by  serving  the  notice  there- 
of upon  the  owner  of  such  property  only. 
Appeals  arc  taken  by  causing  a  notice  to  be 
served  upon  the  adverse  party,  and  filing  the 
original,  with  proof  of  service  Indorsed  there- 
on, with  the  clerk.  HUl's  Code,  }  537.  An 
adverse  party  Is  one  whose  Interests  In  re- 
lation to  the  judgment  or  decree  appealed 
from  are  fn  conflict  with  the  modification  or 
revei*sal  sought  by  the  *P*t^Q^^|^*^^ 
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riao  (Or.)  32  Pac.  1040.  If  the  decree  should 
be  reversed,  and  one  entered  here  foreclosing 
plalntilTs  alleged  lien,  the  liiterest«  of  the 
otber  Hen  claimants  would  necesHarily  be  In 
conflict  with  such  decree.  In  case  the  prop- 
erty sought  to  be  charutHl  with  the  lieu  was 
upoa  a  Euile  thereof  Insufflc-k'ut  to  pay  the 
whole  amount  decreed  against  It.  Hill's 
Code,  S  3G77.  In  such  cane  they  would  be 
compelled  to  share  pro  rata  with  the  plain- 
tiff, and  benoe  the  other  lieu  claimants  were 
ur  might  thus  become  adverse  parties.  But, 
Id  order  to  show  that  the  other  claimants 
would  not  in  fact  be  affected  by  such  a  de- 
cree, the  appellant  filed  affidavits,  and  a  copy 
of  Uie  decree,  with  marginal  indorsements 
therecm,  from  which  It  appears  that  the 
amounts  awarded  to  the  several  lien  claim- 
ants  have  been  paid.  The  proofs,  however, 
are  silent  as  to  when  these  payments  were 
made,  except  as  to  one  of  them,  the  admowl- 
edgment  of  which  was  entered  on  the  mar- 
gin of  the  decree  after  the  notice  of  appeal 
was  served.  Jurisdiction  must  be  deter- 
mined from  the  conditions  existing  when  the 
appeal  was  taken,  and  could  be  acquired  In 
this  case  only  by  service  of  the  notice  of  ap- 
peal upon  all  the  adverse  parUe*.  Hamil- 
ton T.  Blair,  23  Or.  64,  31  Paa  197;  Moody 
V.  Miller  (Or.)  33  Pac.  402.  And,  plaintiff 
havtniT  faUed  to  serve  the  other  Uea  claim< 
ants  with  gntdi  notice,  ttae  appeal  moat  be  di»- 
missed. 


FINNEGAN  V.  PACIFIC  VINEGAR  CO. 
(Snpreme  Court  of  Oregon.   July  30,  1804.) 

COBPOaATlOSt— Co»TRACT  OV  DlBBCTORS— BATirl- 
CATtOK. 

Where  two  ot  three  directors  of  a  cor- 
poration, withont  antihority  from  the  board, 
make  a  ooatzact  of  emtdoyment,  and  the  tbira 
dbector,  after  hearing  of  its  terms,  allows  the 
employs,  without  objectioo,  to  continue  work  for 
four  months.  It  will  be  presumed  that  ^e  dl* 
rectors  ratified  the  contract. 

Appeal  from  circuit  court,  Hvltnomah 
county;  H.  Hnzley,  Judge. 

AotfMi  by  Thomaa  8.  Fbrnegan  against  the 
Pacific  Vinegar  Company  for  damages  for 
breach  of  contract  of  employment.  Judg- 
ment va>  rendo^  tor  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

F.  B.  Strong,  for  appellant  A.  L.  Frazer, 
for  respondent 

BEAN,  C  J.  This  Is  an  action  to  recover 
damages  for  the  breach  of  an  alleged  con- 
tract of  employment  The  complaint  sfta- 
forth,  in  substance,  that  on  November  1,  18U2, 
the  plaintiff  was  employed  by  the  defendant 
corpM-ation  to  act  as  Its  salesman  and  solic- 
itor until  October  14,  1893,  imder  an  agree- 
ment by  which  be  was  to  receive  for  bis  serv- 
ices $100  a  month  in  cash  during  the  time 
stlpuhited,  and  $700  In  the  capital  stock  of 
the  defendant;  that  the  services  were  ren- 
dered accordlns  to  the  contract  until  June  7, 


1693,  wh^  be  was  discharged  without  <!Buse; 
that  defendant  has  failed  to  pay  liim  for  such 
services  Blnce  May  1,  1893.  and  has  refused 
to  deliver  the  promised  stock,  although  de- 
manded, to  bis  damage  In  the  sum  of  $000. 
The  answer  denies  the  contract  as  alleged, 
but  admits  that  plaintiff  worked  for  defend- 
ant as  its  salesman  and  solicitor  from  about 
November  1,  1802,  and  that  he  was  paid  at 
the  rate  of  $100  per  month  while  so  employ- 
ed, and  alleges  that  such  employment  was 
during  the  pleasure  of  the  dcfoidant  and 
subject  to  be  terminated  by  it  at  any  time. 
The  Jury  returned  a  verdict  in  favor  of  plain- 
tiff, thus  finding  the  contract  as  alleged  by 
him;  and,  judgment  being  rendered  accord- 
ingly, defendant  appeals. 

It  appeared  upon  ttae  trial  that  at  the  time 
the  contract  was  made  the  officers  of  the  de- 
fendant corporation  were  Gideon  Stolz,  presl- 
dent;  John  Sealy,  vice  president  and  general 
manager;  and  Frank  Sealy,  secretary,— and 
that  these  three  persons  composed  the  board 
of  directors.  The  contract  was  entered  into 
on  behalf  of  the  corporation  by  John  Scaly, 
its  vice  president  and  manager,  and  Frank 
Sealy,  Its  secretary,  but  without  formal  au- 
thority from  the  board  of  directors,  or  knowl- 
edge of  the  president.  In  pursuance  of  the 
contract  plaintiff  worked  for  the  defendant 
until  June,  1803,  without  objection  from  any 
one,  although  the  president  Mr*  Stolz,  as  the 
evidence  tended  to  show,  knew  of  the  terms 
of  the  contract  at  least  as  early  as  the  pre- 
ceding Felwuary.  An  objection  was  made 
to  the  admission  of  this  testimony,  which  be- 
ing overruled.  It  Is  now  contended  that  it  was 
Incompetent  because  the  contract  was  not  au- 
thorized by  the  board  of  directors,  nor  any 
authority  shown  In  the  vice  president  to  bind 
the  company  thereby.  It  Is  not  necessary  to 
decide  whether  the  vice  president,  as  general 
manager,  had  authority  to  bind  the  company 
by  the  contract  as  claimed  by  plaintiff.  If 
he  had  no  anch  authority  the  company  is  lia- 
ble, If  the  contract  was  acquiesced  In  and 
ratified  by  Its  directors.  It  is  well  setUed 
that  a  principal,  who,  after  knowledge  of  the 
facts,  neglects  to  promptly  disavow  the  act 
of  an  agent  who  has  exceeded  his  authority, 
makes  such  act  his  own,  and  such  acquies- 
cence is  equivalent  to  a  previous  authority. 
This  rule  Is  as  applicable  to  a  corporation  as 
an  individual.  Mechem,  Ag.  S§  158,  167,  178. 
It  was  formerly  the  rule  that  a  corporation 
could  only  appoint  an  agent  by  a  formal  reso- 
lution of  its  board  of  directors,  and  under 
its  corporate  seal;  but  this  doctrine  has  long 
since  been  abandoned,  and  the  authority  of 
an  agent  to  make  the  contract  may  now  be 
shown,  as  in  the  case  of  individuals.  It  may 
be  by  showing  an  express  appointment,  or 
imidled  from  the  adoption  or  recognition  of 
his  acta  by  the  corporation.  Calvert  v.  Stage 
Co.  (Or.)  36  Pac  24.  And  such  ratification 
need  not  be  by  a  formal  vote  or  resolution  of 
the  board  of  directors.  Campbell  r.  Pope,  96 
Mo.  4«I8, 10  S.  W.  187.   "If  this  were  not  so," 
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as  said  by  Ur.  Tastlce  Redfldd,  It  would 
lead  to  Tery  great  Injustice,  for  It  Is  notori- 
ous that  the  transaction  of  ttie  ordlnaiy  busi- 
ness of  railways,  banks,  and  similar  corpora- 
tl(Hi8,  Id  this  country,  is  without  any  formsl 
meetings  or  votes  of  the  t>oard.  Hence,  there 
follows  a  necessity  of  giving  effect  to  the  acts 
of  such  Corporations  according  to  the  mode 
la  which  they  choose  to  allow  them  to  be 
transacted."  Bank  of  Mlddlebury  r.  Rut- 
land &  W.  R.  Co.,  30  Vt  1G8.  Now,  in  this 
case  tbe  defendant  having  suffered  the  plalnr 
dff  to  work  for  It  under  a  contract  made 
with  Its  vice  president,  for  the  period  of  eight 
months,  without  protest  or  objection,  and 
without  tn  any  waj  signifying  Its  dissent,  the 
Jmr  was  Justified  In  finding  that  it  had  rati- 
fied the  act  of  its  agent,  and  therefore  could 
not  be  heard  to  Impeach  the  validity  of  the 
contract  on  the  pretense  that  It  was  made 
wldoat  authority.  If  It  desired  to  disavow 
me  contract,  It  was  Its  duty  to  have  been  ac- 
tive tn  dc4ng  80  as  soon  as  the  t&et  came  to 
Its  knowledge.  Two  of  the  directors  had  no- 
tice of,  and  knew  the  terms  of,  the  contract, 
at  ttie  time  it  was  made,  and  the  other,  as 
the  Jury  could  prop^-ly  have  ftrand,  mopQ 
than  four  months  before  any  attempt  was 
made  to  disavow  it;  and,  having  remained 
sUent  during  this  time,  their  assent  and  rati- 
fication win  be  presumed.  Kelsey  T.  Bank, 
69  Pa.  SL  426;  St  James  Parish  v.  New- 
buryport  ft  A.  H.  R.  Co.,  141  Mass.  500,  6  N. 
a.  749;  Jourdan  v.  Railroad  Co.,  116  N.  T. 
380.  22  N.  B.  153.  We  are  of  the  opinion, 
therefore,  that  the  evidence  was  competent, 
and  tho  Judgment  must  be  affirmed. 


(28  Or.  145) 

FBIESB  T.  HUMMEL  et  aL 
(Supreme  Court  of  Oregon.    July  30.  1804.) 

SVIMmUXT—AOTSOll  TO  SST  ASIDB  —  WhbN  LlSS. 

A  decree  of  the  suiweme  court  will  not 
be  set  aside  for  perjury  and  fraud  unless  the 
perjury  and  fraad  are  collateral  to  the  guefltiona 
examined  and  determined  in  the  actloiL 

Appeal  firom  circuit  court  Muitnoinah 
county;  Loyal  B.  Steams,  Judge. 

Action  by  Louise  Frtese  against  W.  F. 
Hummel  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Frank  B.  Jolly,  tot  appellant  V.  A.  B. 
Starr,  for  respondents. 

PER  CURIAM.  This  is  a  suit  to  set  aside 
a  former  decree  of  this  court  rendered  March 
2d,  1882,  in  the  case  of  Hummel  v.  Frlese, 
29  Pac.  438,  and  for  a  new  trial,  on  account 
of  the  alleged  perjury  of  a  witness.  The 
plaintiff,  for  cause  of  suit  alleges,  Inter  alia: 
"That  by  perjury  and  fraud  the  plaintiff  In 
the  suit  above  named  In  this  answer  [reti- 
ring to  the  answer  In  the  former  decree]  hod 
sufficient  testimony  to  warrant  the  court  in 
ordering  and  entering  the  decree  above  set 
forth.  That  G.  O.  Hummel,  by  whose  testi- 
monj  atone  It  was  establlslied  that  the  con* 


veyance  named  In  said  answer  described  aH 
the  property  purchased  by  plaintiff  from  blm 
in  said  block,  perjured  himself  in  the  oath 
he  took.  In  this:  In  ^79,  by  writing  made 
and  8l£^ed  by  him,  and  dellVK«d  to  one 
 i  he  agreed,  for  91.200,  to  be  paid  with- 
in one  year,  to  deed  all  the  land  within  said 
Inclcwnre  to  said  W.  Beutelspacher.  That  In 
order  to  enable  himself  to  convey  all  such 
land  to  plaintiff,  said  Hummel,  by  agreement 
with  said  W.  Beutelspacher,  and  payment  to 
blm  of  (25,  canceled  such  agreement  and  it 
was  returned  to  him,  with  said  understand- 
ing. In  the  presence  of  another  party.  That 
after  testifying,  and  before  said  decree,  said 
Hummel  died.  That  since  said  decree  was 
given,  plaintiff  dlscovn^  said  testimony,  not 
knowing  of  It  before.  That  on  a  new  trial 
of  said  suit  plaintiff  will  Introduce  such  tes- 
timony, and  prove  sUd  facts  by  said  wit* 
nesses."  The  court  having  sustained  a  de- 
murrer to  the  complaint  for  the  reason  that 
It  did  not  state  facts  suffident  to  constituta 
a  cause  of  suit  and  the  plaintiff  refusing  to 
further  plead,  a  decree  was  rendwed  dis- 
missing the  suit  from  which  decrea  the 
plaintiff  appeals. 

Did  the  complaint  state  sufficient  tects  to 
entitle  tbie  plaintiff  to  tbe  equitable  relief  de- 
manded? is  the  question  Involved  in  this  suit 
A  court  of  equl^  may,  by  an  original  bill  In 
the  nature  of  a  bUl  of  review,  set  artde  a 
decree  obtained  by  tbe  fraud  of  the  iH«vall- 
lug  party,  where  the  acts  or  conduct  consti- 
tuting such  fraud  were  not  Involved  In  the 
consideration  of  the  merits.  2  Freem.  Jndgm. 
(4th  Ed.)  i  485.  A  Judgment  or  decree  pro- 
cured by  perjury  Is  doubtiees  a  fraud,  and 
Such  as  would  Induce  equity  to  grant  relioC, 
were  It  not  for  the  fact  that  Ite  existence 
qao  rarely  or  never  be  ascertained  otherwise 
than  by  trying  anew  an  issue  tried  in  a  for- 
mer proceeding.  Id.  {  489.  Frauds  fbr  whldi 
a  court  of  equity  wUl  set  aside  a  Judgment 
or  decree  must  couslst  of  extrinsic^  collateral 
acts,  not  Involved  in  the  consideration  of  the 
merits.  The  credibility  of  testimony  given 
on  the  trial  of  a  cause,  bearing  upon  the  Is- 
sue, is  Intrinsic,  and  has  been  considered  In 
reaching  the  conclusion  sought  to  be  im- 
peached; and  the  case  is  not  the  less  tried 
on  Its  merits,  and  the  Judgment  Is  none  the 
less  conclusive,  by  reason  of  the  false  testi- 
mony produced.  U.  8.  v.  Flint  4  Sawy.  ^ 
Fed.  Cas.  No.  15,121.  "Belief,"  says  Allen, 
J.,  in  Rosa  v.  Wood,  70  N.  Y.  8,  "can  only 
be  granted  upon  some  new  matter  of  equity, 
not  arising  in  the  former  case.  Equity  will 
not  take  cognizance,  on  the  same  grounds, 
of  the  very  point  which  another  court  of  com- 
petent authority  In  the  case  has  considered 
and  decided."  In  Tebbets  v.  Tllton,  31  N.  H. 
273,  it  was  held  that  fraud  In  a  Judgment 
might  be  shown  by  a  party  when  It  may  be 
done  without  showing  any  participation  lo 
the  fraud,  and  where  it  does  not  involve  a 
re-examination  of  the  merits  of  the  case.  Ta 
Folsom     Folsom,  KS  N.  H.  78^  tt  was  bel^ 
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In  a  Bult  to  Impeach  a  Accvee  tor  fraud,  that 
eTldence,  discorcred  after  tbe  trial,  wblcb 
showed  that  the  decree  had  been  obtained  by 
perjury,  was  not  newly  diacorered.  bnt  cumii> 
lative  upon  the  same  luued  tried  before.  Id 
Pico  T.  Cohn,  91  Cal.  2S  Pac.  flTO,  and 
27  Pac.  &37,  the  facts  showed  that  the  plain- 
tiff was  over  80  years  old,  imuspd  to  busi- 
ness, and  cuuld  not  speak  or  understand  tbe 
English  language;  that  he  owned  real  prop- 
erty of  the  value  of  f2U0,O0O,  upon  which 
there  was  an  Incnmlvance  of  463,U00;  that, 
belnp  pressed  tor  payment,  he  applied  to 
one  B.  Cohn  for,  and  obtained,  a  loan  of  that 
amount,  to  secure  the  payuient  of  which  he 
executed  and  dellTered  an  absolute  couTey- 
ance  of  all  bis  proper^;  that  within  two 
months  from  the  time  he  receired  tbe  loan 
he  tendered  to  Cohn  405,000,  and  demanded 
a  reconveyance,  but  upon  Cohn's  refusal  to 
convey  he  commenced  aa  tuition  to  recovw 
said  propw^;  that,  during  plalntlfTs  oego- 
tiationa  with  Cohn,  <mia  Pico  Jobnaon  was 
present,  and  knew  that  the  tramtactioa  was 
a  loan  and  security,  and  not  a  purchase  and 
conv^anoe  absolute,  and  ahwtly  after  the 
execution  of  the  deed  so  stated  to  others; 
that;  relyiiq;  on  Jolmson's  knowledge  of  the 
transaction,  and  hla  statements  concerning 
It,  plaintiff  called  him  as  a  witness,  wtaen,  in- 
stead of  testifying  that  the  transaction  was 
a  loan  and  mortgage^  be  testified  that  it  was 
a  sale  and  absolute  conveyance,  and  upon  tbe 
strength  of  his  evidence  a  decree  was  ren- 
dered in  favor  of  the  defradant.  In  a  suit 
brought  to  set  aside  this  detree,  It  wa.  al- 
leged, in  addition  to  tbe  foregoing  facta,  that 
plaintiff  had  made  the  discovery  that  Cohn 
had  paid  Johnson  $2,000  to  testify  falsely, 
which  sum  was  placed  in  tbe  hands  of  one 
Fwbes,  with  directions,  given  in  Johnson's 
presence,  to  pay  it  to  tiim  if  he  testified  to 
an  absolute  sale,  and  that  immediately  after 
he  had  so  testified  be  demanded  and  received 
the  money.  A  demurrer  to  the  complaint 
having  been  sustained  by  the  lower  com-t, 
tbe  Judgment  was,  u|)on  appeal,  atllrmed,  the 
court  saying:  "That  a  former  Judgment  or 
decree  may  be  set  aside  and  anuuUed  for 
some  frauds,  there  can  be  no  question;  but 
It  must  be  a  fraud  extrinsic  or  collateral  to 
the  qoestions  examined  and  determined  in 
tbe  action.  And  we  thluk  It  Is  settled  beyond 
controversy  that  a  decree  will  not  be  vacated 
merely  because  It  was  obtained  by  forged 
documents  or  perjured  testimoay."  See  notes 
to  this  case  in  13  L.  R.  A.  336.  The  reason 
assigned  in  support  of  this  rule  Is  that  causes 
once  tried  by  a  court  having  Jurisdiction  ot 
tbe  subject-matter  and  the  parties  should 
forevor  be  at  rest;  that  the  unsuccessful  par- 
ty ought  reasonably  to  expect,  if  he  had  an 
unscmpnlous  adversary,  tliat  perjured  testi- 
mony would  be  offered  at  the  trial,  and 
should  be  prepared  to  meet  It;  and  that,  hav- 
ing gone  into  a  consideration  of  the  merits, 
he  is  estoppeil  by  the  conclusion  of  the  court. 
U.  8.  V.  Fllnti  supra.  The  plaintiff  not  hav- 


ing alleged  suffldent  facts  to  entitle  her  to 
the  equitable  rritef  demanded,  there  was  no 
error  in  sustaining  the  demurrer  (Cotzbausen 
V.  Kertlng,  29  Fed.  821),  and  the  decree  is 
therefwe  alUrmed. 


ET.LTOT  V.  WHITMORE  et  al.  (No.  416.) 
(Supreme  Court  of  Utah.    June  19,  1891.) 

Stat  of  Ixjcxctiok  —  Bond  Pexdiso  Appeai. — 
Decision  as  to  Watek  Riobts. 
2  (V>mu.  LawR.  §  3041,  provldt-s  that,  when 
a  Jndinnent  dirwtB  tbe  delivery  of  noMesirioii  of 
real  property,  its  cxeculion  cannot  be  stayed  on 
npiH>al  without  givitif;  a  bond  therefor.  Scrtion 
3642  proridps  that,  when  an  apireal  is  takea  and 
a  bond  {dven,  all  oroceedingB  m  the  lowpr  court 
shall  be  stayed.  Hiid,  that  where  defendant,  by 
means  of  a  ditch,  appropriated  to  his  own  use 
the  water  in  a  stream,  and  plaintiff  obtained  a 
Judgment  entitling  bim  to  tbe  use  of  a  part  of 
the  water,  and  secured  an  injunction  restraining 
defendant  fnun  taking  more  than  a  certain 
amount,  the  court  erred  in  refusing  to  allow  a 
supersedeas  bond  to  stay  the  Injunction  pending 
appeal.    Miner,  J.,  dlsflenting. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Justice  C.  8.  Zane. 

Action  by  Lewis  A.  Scott  FHllot  against 
George  C.  Whitmore  and  another  for  an  in- 
junction and  for  damages.  Prom  an  order 
refusing  to  fix  the  amount  of  a  supersedeas 
bond,  defendants  appeal  Reversed. 

Brown  &  Henderson  and  B.  D.  Hoge,  i<x 
appellants.  C.  S.  Varien  and  Zane  &  Put- 
nam, tor  respondent 

MERRITT,  C.  J.  This  Is  an  appeal  from 
an  order  of  the  third  district  court  refusing 
the  application  of  tlie  defendants  to  fix  the 
amount  of  the  supersedeas  bond  to  be  given 
to  stay  the  Judgiuent  on  appeal  from  the 
final  decree,  and  denying  a  stay  of  proceed- 
ings upon  the  Injunctlonal  order  contained  in 
said  decree.  The  complaint  in  this  action 
was  filed  in  the  first  district  court  at  Provo, 
September  8,  1887,  and  averred  that  defend- 
ants were  entitled  to  a  primary  riglit  to  the 
waters  of  Grassy  Trail  creek,  to  a  certain 
amount;  that  the  plaintiff,  In  ISSo,  appro- 
priated to  his  own  use  certain  amounts  of 
water  from  said  creek.  In  excess  of  tbe 
amount  conceded  to  defendants,  and  that  he 
was  the  owner  of  such  excess  by  prior  ap- 
I»ropriation;  that  defendants  had,  in  vioht- 
tton  of  plaintiff's  rights,  taken  possession  of 
all  the  waters  of  said  stream,  and,  "by  means 
of  dams,  flumes,  and  ditches  theretivfore  dug 
and  made,  unlawfully  diverted  all  of  the  wa- 
ters of  said  creek  from  the  channel  thereof, 
and  from  plaintiff,  and  refuses  to  allow  the 
same,  or  any  part  thereof,  to  flow  down  to  or 
on  his  said  land;"  and  that  defendants 
threaten  to  continue  such  diversion  and  ap- 
propriation unless  restrained,— and  prays  for 
an  Injunction,  and  that  the  some  may  be 
made  perpetual  enjoining  such  diversion  by 
defendants.  The  answer  admits  the  taking 
of  tbe  water,  but  denies  any  approptation  hg. 
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plaintiff,  aAB  ssKrt»  tifle  to  tbe  entire 
■tream  in  tbe  defendants.  The  case  haa  been 
aace  before  thla  oonrt  (ElUot  r.  Whttmore.  8 
Utali,  SS3,  80  Pac.  9^);  and.  npon  being 
remanded  to  tbe  dlatrlct  court;  was  sent  to  a 
referee  tor  trial,  vbo  filed  his  r^rt,  In 
which  he  finds  that  the  defendants  are  ei^ 
titled  to  a  first  right  In  the  stream  to  tiie 
amonnt  <a  67-lBO  ot  a  catAe  toot  per  seontd. 
and  the  plaintiff  to  a  right  thereafter  to  5  ca- 
Uc  f6et  per  second  at  his  head  gate,  some  dis- 
tance below  the  swemlsea  (tt  defendants;  and 
that  the  defendants  have  been  and  are  tak- 
ing the  whole  of  the  waters  of  tbe  streun; 
and  that  a  c«tain  device  w  box  ^-eaented  by 
plaintiff  should  be  pat  Into  d^oidanto'  ditch, 
whldi  would  iverent  any  greater  amonnt  ot 
water  flrom  fiowlng  tbo^  than  the  amount 
awarded  to  tiiem;  and  that  a  competent  en- 
gines should  be  ^pointed  to  put  the  said 
device  into  defendanto*  ditch;  and  tluit  de- 
fendants  should  be  enjoined  from  disturbing 
said  device,  and  from  taking  more  water 
tiian  the  amount  awarded  to  them.  On  tbe 
8th  of  May,  18^  an  order  was  nude  eoor 
firming  said  repcHrt,  and  a  final  Judgment  was 
mtored  pursuant  thereto^  amtAnHxtg  W.  P. 
Hardesty  a  commissioner  to  put  in  said  de- 
vice^ and  directing  blm  to  proceed  and  put  la 
■aid  device,  and  enjoining  defendants  from 
toterfoing  therewith  when  put  In,  or  from 
taking  from  the  stream  more  water  than  the 
amonnt  awarded  them  the  decree,  and 
awarded  costa  against  the  defendants,  taxed 
at  the  snm  ct  V1.762.6S.  Thereupon  tiw  de- 
fendants,  dedring  to  appeal  from  said  Judg- 
ment to  this  court,  made  application  to  tbe 
court;  under  2  Oomp.  Laws,  B  S641.  to  fix 
tbe  amonnt  <^  a  snpwsedeas  bond  to  stay  the 
execntlm  of  the  judgment  pending  the  ap- 
peal; and  npon  such  applicati<m  tbe  court 
oitNed  an  order  "tiiat  the  amount  of  the 
bond  to  tblB  acttm  be  fixed  at  the  sum  of 
98,243.20,  double  the  amount  of  Judgment  In 
tbla  action;  and  that  any  stay  of  proceedings 
upcm  the  Injunctional  wder  contained  to  the 
decree  to  this  action,  or  any  suapemdon  of 
said  Injunctional  order,  be,  and  the  same  is 
hereby,  refused  and  denied,  and  the  said  in- 
Jmictloaal  orders  in  the  said  decree  contained 
are  continued  to  full  force  and  effect,*'  Prom 
thla  order  this  appeal  Is  token. 

The  subject-matter  <a  the  ccmtrorerBy  to 
tiie  (^gtoAl  action  is  real  proper^.  Filtts  t. 
Gamp,  04  Gal.  803,  29  Paa  867;  Pacific 
Tadit  Club  r.  Saus&llto  Bay  Water  Go.,  68 
OaL  'ffl?,  33  Pac.  322.  The  stotnte  under 
whldi  defendants  made  the  application  to  fix 
amount  of  supersedeas  bond  proTldes  that, 
ft  the  Judgment  or  order  appealed  from  di- 
rects the  sale  or  dellTery  of  possession  of 
real  property,  the  execution  of  the  same  can- 
not be  stayed  unless  a  written  undertaking 
t>e  executed  on  the  part  of  the  appellant, 
^tlth  two  or  more  sufficient  sureties,  in  an 
flSnount  not  exceeding  a  sum  to  be  fixed  by 
tbe  judge  of  the  court  by  which  tbe  Jndg- 
aaeat  was  rendered,  which  must  be  specified 


to  toe  imdertaktog,  etc.  Section  S642  pro- 
vides that,  **whenew  an  appeal  la  perfected 
as  provided  to  tbe  preceding  sections  of  this 
chapter,  It  stays  all  forttaw  proceedings  to 
tbe  court  below,  upon  the  Jndgmoit  or  order 
appealed  from,  oe  npon  tbe  mattw  embraced 
therein."  If  the  Judgmott  or  decree  from 
which  defendanto  were  seelclng  to  appeal 
was,  to  effect,  for  the  delivery  of  possesaton 
of  nal  iffoperty,  toen  they  were  ^titled  to 
have  toe  judgment  stayed  pending  toe  ap- 
peal; and  it  was  toe  duty  of  the  court  to  fix 
toe  amount  of  toe  bond  tar  that  poipoee. 
Th«  deCmdanto  were  to  poflseaslm  of  the 
stream,  and  toe  prorlsion  to  toe  judgment 
that  toe  defendants  should  retrato  and  de- 
slat  from  tokli^  it  wiis,  to  effect,  a  Judgment 
that  they  deliver  it  to  tbe  platotilT;  toe  judg- 
ment Erected  a  commls8l<niw  to  go  and  turn 
it  over,  and  deliver  tt  to  the  platotifl.  An 
appeal  does  not  ordlnailly  supersede  or  sus- 
pend an  tojunetitm,  bot  this  rule  Is  only  to 
IHieeem  toe  status  quo  of  toe  propotT  at 
the  ttoie  tbe  decree  Is  entered.  Hov^  t. 
McDonald,  100  V.  B.  iSO,  t  Sup.  Ot  136; 
People  T.  Blmonson,  10  Wch.  835;  Calvrat 
▼.  State.  84  Nebi  681,  N.  W.  687;  BulUon. 
Beck  ft  Qiamplon  Min.  Oo^  T.  Bor^  Hill  HID. 
Co.,  S  Utah,  182.  12  Pac.  600.  If  toe  Injunc- 
11<m  Is  mandatory.  n>  effect  Is  to  take  toe 
subject-matter  of  toe  oontroveny  trom  the 
posBesshm  of  tme  party,  and  give  It  to  toe 
otoer;  the  rule  has  no  application.  Miss  t. 
Snpoiw  Ooart,  62  Gal.  B43;  inntog  Co.  r. 
Fremont,  7  CaL  180.  to  the  case  of  Bliss  ▼. 
Snpnior  Oonr^  HcKee.  J.,  fli>ettkbig  tor  toe 
court,  says:  "It  Is  onl^  of  orders  w  judg- 
ments which  command  or  permit  some  act 
to  t)e  done  toat  a  stey  of  proceedings  can  be 
had.**  And  to  toe  case  of  Mining  Go.  r.  Fre- 
mont toe  court  potots  out  toe  distinction  be- 
tween mandatory  and  prohibitory  judgments 
and  orders.  In  toe  case  at  bar  toe  defend- 
ants were  to  possession  at  the  time  toe  de- 
cree was  entered.  Tbe  effect  of  toe  decree 
was  to  take  the  property  in  ^sputo  from 
toem,  and  dellvtf  it  to  platotiff.  In  toct,  a 
commissioner  mts  directed  to  xaake  toe  de- 
livery. The  order  appealed  from  should  be 
reversed  and  set  aside;  and  as  toe  defHid- 
ants  hare  perfected  toelr  api>eal,  so  far  as 
toey  could,  which  la  now  pendtog  to  tols 
court,  the  cause  should  be  remanded  to  toe 
court  below,  ^ith  instructions  to  fix  toe 
amount  of  snporsedeas  bond  <m  anneal  from 
the  judgment 

SMITH.  J.  I  ^cor  to  toe  judgmokt  re- 
venring  toe  order  of  toe  court  below  in  re- 
fusing to  fix  a  supersedeas  bond.  In  addi- 
tion to  toe  reasons  pointed  out  to  toe  opinion 
of  toe  chief  Justice,  I  desire  to  stote  toe  fol- 
lowing: 8lx  appeals  are  beftve  us.  all  aris- 
ing from  practically  one  Judgment  This  Is 
one  of  toem.  It  Is  perfectly  apparent  to  me 
toat,  when  toe  late  chief  justice  refused  to 
fix  a  supersedeas  bond,  he  was  acting  under 
toe  erroneous  ImpressUm  th^_^e  merits  of 
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the  controTersy  could  never  be  brou^t  be- 
fore tbia  court  for  review.  We  have  Just  de- 
cided that  he  was  In  error  la  this  conclusion, 
and  that  the.  statement  on  motion  for  a  new 
trial  must  be  settled  and  the  cause  deter- 
mined on  Its  merits.  Such  bring  the  case,  I 
am  fully  persuaded  that,  if  the  matter  could 
again  be  submitted  to  Judge  Zane,  be  would 
reverse  his  former  order,  and  allow  a  super- 
sedeas bond.  In  other  words,  the  arbitrary 
refusal  to  fix  a  supersedeas,  It  seems  to  me, 
can  only  be  defended  upon  the  assumption 
that  there  was  nought  but  delay  In  the  ap- 
peal from  the  judgmenL  We  have  seen  that 
the  error  In  this  case  Is  In  this  assnmptlrai. 
The  case  Is  one  where.  If  the  evldooce  fa  to 
be  reviewed,  either  In  this  or  the  trial  court, 
the  Judgment  should  be  superaeded.  I  am 
also  of  the  opbiion  that  in  a  case  of  this  char- 
acter, which.  In  effect,  transfers  the  posses- 
sion of  real  property  from  one  par^  to  the 
other,  the  trial  court.  In  case  of  appeal,  has 
no  discretion  except  to  fix  the  amount  of  the 
bond;  but,  granting  that  the  court  has  the 
discretion  claimed  f^r  it^  I  am  atlll  of  the 
oi^nion  the  order  ahmild  be  reversed. 

ailNEa,  J.  (dissenting).  I  cannot  concur 
with  my  brethren  in  this  case.  The  Injunc- 
tional  order  granted  by  the  court  bdow  pm*- 
petually  restrained  and  enjoined  the  defatd- 
anta  from  in  aiv  manner  altering  or  chan- 
ging the  flow  of  water  from  the  meaaorlng 
1mix«  and  from  changing  altering  the  meaa- 
nring  box  or  the  meaaorementa  of  water 
thereof,  and  from  taking  fnna  said  stream 
any  larger  quantity  of  water  than  67-150  of 
a  cnbic  foot  per  second.  lUa  waa  a  preroit- 
Jive  iojunctlim,  and  not  a  mandatoiy  Injunc- 
tion. It  was  a  perpetual  Injunction  ufioa  « 
final  deoee  granted  by  the  eotort,  after  hear- 
ing the  testimony  of  the  witnesses  oa  both 
sidea  of  the  case.  Up«m  a  fuU  hearing,  and 
having  all  the  testinumy  before  It,  the  court 
below  denied  the  motion  of  tbe  appellants 
to  flx  a  snperaedeoa  bond,  and  thereupon  con- 
tinued sndL  order  In  full  force  during  the 
I»endeni^  of  the  appeal.  Upon  an  appeal 
from  snch  orda,  In  refusing  to  flx  a  superae- 
deaa,  and  without  having  the  testimony  be- 
fore us.  this  court  la  asked  in  this  collattt-al 
way  to  paas  iu>on  and  reverse  the  order, 
baaed  upon  a  final  decree  in  the  court  below. 
The  order  was  within  the  dtecretiwary  pow- 
er  of  the  lower  court  to  malce  or  refuse;  and, 
having  been  refused,  after  a  full  hearing,  this 
court  should  not  reverse  the  order  until  the 
hearing  of  ;he  appeal  upon  the  main  case. 
In  doing  so,  this  court  la  making  an  order 
and  deciding  the  case  without  having  the 
proofs  or  knowing  what  Injury  may  follow 
to  the  party  In  whose  favor  the  order  was 
made.  When  the  lower  court  has  exerdsed 
a  dlacretionaxy  power  In  refusing  to  suspend 
the  InJuuctlw.  or  4II0W  the  supersedeas,  such 
tn-der  should  not  be  disturbed  during  tlie 
penden<7  of  the  appeal,  nor  until  the  final 


hearing  tbere<Hi  In  this  eonrt  Swift  t.  Shcp- 
ard.  64  Cal.  423,  1  Fac.  403;  Cochrane  v. 
Bussche,  7  Utah,  233,  26  Fac.  294;  U.  S.  Sup. 
Ct  Rule  No.  03;  Bliss  v.  Superior  Court,  62 
Cal.  Q^i  Heiulea  v.  Gross,  63  Cal.  44;  Hovey 
v.  McDonald,  108  U.  S.  150.  3  Sup.  CL  136; 
Mining  Co.  t.  Fremimt,  7  Cal.  130;  Leonard 
V.  Land  Co.,  IID  U.  S.  4Cu,  6  Sup.  Ct  127. 
The  appeal  should  be  dismissed,  with  costs. 


ELLIOT  V.  WHITMOEE  et  al.'  (No.  412.) 
(Sopteme  Court  of  Utah.    June  Ifi,  1804.) 
GBAxaa  or  Vwmm  —  PanoimiOK  ox  AppaAir— 

IRHIOUION  —  DeCEBB    A»  TO  DlSTBlBUTICnl  Off 

Water— Breach  of  Isjuxction— Coxtempt. 

1.  2  Comp.  Laws  1SS8,  8  3109,  authorizes 
the  court  to  cbaafre  the  place  of  trial  to  the  near- 
eat  coart  when  the  parties  do  not  agree  on  the 
court  to  which  the  caaoge  sbRll  l>e  made.  BeU, 
that  where  the  court  so  tratufers  a  cause,  acd 
the  record  does  not  show  the  contrary,  it  ivill  be 
preH limed  tbat  the  parties  did  not  agree  as  to  a 
00  art 

2.  Ttie  right  of  eith«-  party  to  a  trial  in  a 

certain  district  may  be  waived. 

3.  An  order  cbanglnK  the  place  of  trial  Is  an 
appealable  wder,  and  an  appeal  is  the  proper 
remedy  to  correct  such  an  order. 

4.  ^'here  the  court  baa  jurisdiction  of  the 
parties  and  the  subject-matter  of  tbe  suit.  It  has 
power  to  locate  on  nnsnrveyed  government  land 
a  oMainriBg  box  in  a  ditch  fw  the  distribution 
of  water. 

5.  A  court  has  power  to  imprisoa  a  persoa 
for  broRcb  of  an  injunctioa  nntil  he  complies 
therewith,  when  ft  is  within  fals  power  to  do  so, 
and  be  refuses  to  do  so. 

6.  No  appeal  lies  from  B  conviction  for  con- 
tempt In  the  Drcach  of  an  injunction  by  destroy- 
ing  a  measurins  boT,  and  diverting  the  water. 

Smith,  X,  dissenting. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Jtistlce  Q.  W.  Bartch. 

Application  by  Lewis  A.  Scott  Elliot  for  the 
arrest  of  George  C.  Whltmwe  for  contempt 
of  court.  Defendant  was  found  guilty.  From 
an  order  denying  a  new  trial,  he  appeals.  Af- 
firmed. 

Brown  &  Henderson,  for  appellant  C.  I. 
Yarlau  and  Zane  &  Putnam,  for  respondent. 

MINER,  J.  A  decree  was  entered  In  the 
third  district  court  on  the  &th  of  May. 
1803,  distributing  and  dividing  the  water  of 
Grassy  Trail  creek  between  the  plaintiff  and 
defendants.  By  said  decree,  one  W.  P. 
Hardesty  was  appointed  a  commissioner  of 
said  court  to  construct  a  measuring  bos  upon 
defendants'  ditch  at  some  convenient  place 
near  the  defendants*  head  Jiate,  so  as  to  defi- 
nitely measure  out  the  water  to  each  party. 
The  defendants  were  perpetually  restrained 
and  enjoined  from  taking  from  said  stream 
more  water  than  was  allowed  them  by  said 
denree,  and  were  also  perpetually  restrained 
and  enjoined  from  in  any  'way  altering  or 
changing  the  flow  of  water  from  said  measur- 
ing box,  and  from  In  any  mannw  changing 
or  altering  said  measturlng  box,  or  the  meas- 

'Behsaring  i^Mli^Zl,  1884. 
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nrements  tliN^of.  In  defiance  of  "QUb  dea«e 
and  Injnnctional  order,  trith  full  knowledge 
and  in  direct  violation  thereof,  the  defendant 
Geoi^  O.  Whltmore,  on  the  lltb  and  15th 
days  of  June,  1883,  willfully,  unlawfully,  and 
malidou^  tore  out  both  ends  of  said  meas- 
urinK  box,  which  was  located  on  unsurreyed 
public  lands  of  the  United  States,  so  that  It 
■would  not  m'^asure  the  water,  and  diverted 
and  took  from  said  stream  water  In  greater 
quantity  than  was  allowed  by  said  decree.  For 
this  alleged  violation  of  the  injunction,  the 
plaintiff  presented  a  complaint,  on  oath,  to 
the  third  district  court,  and  obtained  a  war- 
rant In  attachment  In  the  name  of  the  people 
of  the  territory  directing  the  arrest  of  the  de- 
fendant, and  ordering  him  to  show  cause 
why  he  should  not  be  punished  for  contempt 
of  the  decree  of  the  court,  etc.  The  defend- 
ant filed  his  answw,  and  a  hearing  was  bad 
before  the  court,  and  thereupon  the  court 
found,  among  other  things,  that  the  defend- 
ant was  guilty  of  the  acts  complained  of, 
which  acta  were  contempts  of  the  authority 
uf  the  court  The  court  thereupon  ordered 
and  adjudged  that  said  George  C.  Whltmore 
be  confined  and  imi»1soned  until  he  cease  di- 
verting from  the  ^ters  of  said  stream  any 
quantity  larger  than  67-150  of  a  cubic  foot  of 
water  per  second,  and  until  he  restore  the 
said  measuring  box  to  the  same  condition  In 
which  It  was  Immediatdy  before  the  doing 
of  the  acts  of  contempt  mentioned  above,  on 
the  11th  day  of  June,  1893;  and  that  said 
George  C.  Whltmore  be  remanded  to  the  cus- 
tody of  the  United  States  marshal,  to  be  by 
him  imprisoned  and  confined  until  the  fiir- 
tber  order  of  this  court.  From  this  order 
Whltmore  appealed  to  this  court,  aeslgning 
many  wrors,  and  no  supersedeas  bond  was 
given. 

The  first  error  assigned  is  that  the  court 
had  no  Jmrlsdictlon  to  render  the  decree,  to 
make  the  order  above  referred  to,  or  to  pun- 
ish for  contempt,  because  the  said  cause  was 
first  poidlng  In  the  first  district  court  (the 
district  where  the  water  was  located),  and 
that  said  court,  upon  Its  own  motion,  trans- 
ferred said  cause  to  the  third  district  court, 
without  any  authority  therefor.  The  order 
of  the  first  district  court  reads  as  follows: 
"In  this  case,  the  coiurt,  on  Its  own  motion, 
ordered  that  this  case  be  transferred  to  the 
tWrd  district  court,  at  Salt  Lake  City,  for 
further  proceedings."  After  this  order  was 
made,  the  case  was  transferred  to  the  third 
district  court,  that  being  the  nearest  district 
court.  After  this,  and  on  the  13th  day  of 
February,  1893,  and  after  said  cause  was 
transferred  In  accordance  with  said  order  to 
the  third  district  court,  the  attorneys  for  the 
respective  parties  appeared  in  the  third  dis- 
trict court;  and  on  motion  of  the  attorneys 
for  both  parties,  and  by  consent  and  at  the 
request  of  all,  the  court  ordered  that  the 
cause  be  referred  to  J.  H.  Harris,  as  sole 
referee,  to  try  all  the  issues  in  said  cause,  and 


repwt  findings  of  foet  and  conidiudons  of 
law.  In  pursuance  at  aald  order  and  stipn- 
latlon,  the  parties  aiv»eared  before  said 
referee,  who,  without  objection,  took  tbe  tes- 
timony offered  by  the  respective  parties,  and 
a  decree  was  entered  upon  such  testtnunir, 
and  report  so  taken  and  filed.  A  motion  for 
a  new  trial  was  snbseqnentiy  made  by  the  re- 
spondent, Whltmore,  taiA  at  no  time  was  any 
objection  made  to  the  Jurisdiction  of  tbe 
court,  or  to  any  of  said  proceedings  growliig 
out  of  said  order  diangli^  the  place  of  trial. 
The  objection  Is  made  for  the  first  time  la 
this  court  Onr  statute  (section  3199,  2  Comp. 
Laws  1888)  anthoriEes  the  court  to  change 
the  place  of  trial  upon  Its  own  motion  If  tbe 
parties  do  not  agree,  but  in  that  case  the 
cause  must  be  transferred  to  the  nearest 
court  This  question  was  fully  covered  and 
decided  in  the  case  of  In  re  Whitmore.  9 
Utah.  441,  35  Pao.  624.  This  court  held  in 
that  case,  and  under  the  same  state  fif  facts 
and  upon  the  same  order,  that  "tiie  presump- 
tion follows  that  the  parties  did  not  agree, 
and  that  there  was  good  cause  known  to  tbe 
judge  tor  tTansfraring  the  cause  to  the  third 
district  court.  2  COmp.  Laws  1888,  |  3190; 
Bmery  v.  Hardee,  04  X.  C.  TOT;  Cartright  v. 
Town  Of  Belmont  58  Wis.  S7<a  17  N.  W.  237; 
Table  Mountain,  G.  *  S.  Mln.  Oo.  r.  WaUer's 
Defeat  S.  Mln.  Co.,  4  Nev.  222;  CMomon  v. 
Norton  (Arts.)  11  Pac.  108;  Railway  Co.  v. 
McBride,  141  U.  S.  127,  11  Sup.  Ct  «82.  It 
does  not  appear  tiliat  any  motion  was  made 
In  the  third  district  court  to  transfer  the 
case.  That  court  was  not  bound  of  Its  own 
motion  to  change  the  place  of  trial,  and  the 
right  of  either  party  to  try  tbe  case  in  the 
first  district  court  was  a  right  that  they 
could  waive.  Table  Moimtaln,  G.  ft  8.  Mln. 
Oo.  V.  Waller's  Defeat  S.  Mln.  Co..  4  Nev.  222; 
Watts  V.  White,  18  Cal.  321,  324;  2  Comp. 
Laws  1888,  §  3197;  Vaughn  v.  Hlxon  (Kan.i 
32  Pae.  368;  Solomon  v.  Norton  (Ariz.)  11 
Pac.  108;  Railway  Oo.  v.  SIcBride,  141  V.  S. 
127,  11  Sup.  Ct  982.  The  order  changing  the 
place  of  trial  from  the  first  district  court  was 
an  appealable  ordw,  and.  If  erroneons.  an 
appeal  was  the  proper  remedy  to  correct  It 
2  Comp.  Laws  1888,  M  3635,  3«52;  Clarke  v. 
Lyon  Co.,  8  Nev.  181;  Machine  C-o.  v.  Cole, 
62  Cal.  311;  Oage  v.  Downey,  79  Cal.  140,  21 
Pac.  527.  855.  We  think  the  third  district 
court  had  Jurisdiction  over  the  subject-matter 
of  the  salt,  and  over  the  parties  thereto." 
We  think  the  decision  in  Re  Whitmore,  nlMve 
referred  to,  and  cases  there  cited,  are  derisive 
of  this  question,  and  that  the  court  had  ju- 
risdiction over  the  subject-matter  of  the  suit 
and  over  the  parties  thereto.  Having  such 
jurisdiction,  the  court  had  the  power  to  speci- 
fy and  regulate  the  location  of  the  measuring 
box  upon  the  defendant's  ditch,  in  question, 
so  that  It  could  effectually  carry  out  aad  dis- 
tribute the  water  In  accordance  with  the  de- 
cree and  order  of  the  court.  The  fact  that 
I  the  defendant's  ditch  carried  the  water  In 
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dispute  Hcrosa  Tmsdirered  eoreMhnent  Xafad 
would  not  abridg'e  the  right  of  the  court  to  lo- 
cate the  measuring  b6x  in  such  oonTenlent 
and  neceasarj  locality  on  the  goTemment 
land  as  would  effectually  control  the  water 
for  the  conrenlent  use  of  the  parties  entitled 
thereto,  at  the  least  reasonahle  expense  to 
tbe  parties.  2  Oomp.  Laws  1888,  H  2T86, 
2779. 

In  this  cose  the  defendant  Whttmore  was 
conyicted  of  wlUfully  and  contemptuously 
violating  the  decree  and  injunctional  order 
of  the  court  which  restrained  him  from  Inter- 
fering with  or  removing  the  measuriDg  box 
in  the  ditch,  and  from  diverting  the  water  of 
tbe  stream.  The  contempt  consists  in  the 
doing  of  a  forbidden  act  that  was  not  only 
biJurioDS  to  the  opposite  party,  but  was  a 
Arrant  and  contemptnouB  Tiolatlon  of  the 
express  command  of  tbe  court.  Tbe  order 
that  he  be  confined  and  imprisoned  until  he 
should  cease  dlTertlng  tbe  water  of  the 
stream  in  excess  of  the  amount  allowed  by 
the  order,  and  until  he  restore  the  measuring 
box.  and  until  the  further  order  of  tbe  court, 
was'  within  the  power  of  ihe  court  to  im- 
pose. The  record  shows  that  It  was  within 
tbe  power  of  Whltmoro  to  cease  disobeying 
the  ofder  of  tbe  court,  and  to  restore  the 
measnring  box.  He  reftised  to  do  elth«. 
The  contempt  first  committed  was  eontemp- 
tnously  c<xitlniied  in  the  face  of  th6  positive 
<ttder  of  the  court  It  nowhere  appears  from 
tbe  record  that  defendant  has  performed 
what  he  could  p^form  In  obedience  to  tbe' 
order.  If  the  defendant  bad  complied  with 
the  order  of  the  court,  and  that  fact  had  been 
made  to  appear,  4ben  >t  was  within  the  dis- 
cretionary power  of  tbe  -  court  to  impose  a 
farther  sentence  for  the  violation  of  the  in- 
junctlonal  4ti9er. '  3*be  Imprisonmelit  imposed 
would  continue  nntU.defesdant  had  complied 
with  Buch  order,  or  made  a  eatlsfactory 
showlnK  to  the  court,  that  he  could  not  com- 
ply with  it.  The  court  was  not  colled  uiwn 
to  mnfee  any  further  order  until  Oils  showing 
was  made.  In  re  Swan,  150  U.  S.  637,  14 
Sup.  Ct:  225.  Many  of  the  questions  Involved 
In  this  case  were  fully  discussed  in  Be  Wblt- 
more,  35  Pac.  524,  0  Utah,  441,  and  for  thbs 
fraaCHi  we  omit  fmrttaa;  discussion.  We  hold 
now,  as  we  held  In  that  case,  that  an  appeal 
does  not  lie  to  this  coturt  from  the  Jiulgmeot 
and  conviction  for  the  contempt  appealed 
from.  Id.;  People  v.  Owens,  8  Utah,  20,  28 
Pac.  871.  The  appeal  In  lids  case  Is  dis- 
missed; the  order  and  decree  of  tiie  district 
court  are  affirmed;  and  the  appellant  Is 
manded  to  the  custody  of  the  United  Stated 
marshal.  In  compliance  with  the  order,  Jndff- 
ment,  and  commitment  of  the  third  district 
court,  thrae  to  abide  the  torther  order  of  that 
court 

MERRITT,  C.  J.,  concurs. 

.  SIflTH,  J.  I  dissent  especially  npon  tbe- 
fiuMlns  that  tlhtt  Jndspieat  is  not  appealable^ 


BLLIOT  V.  WHrrMORB  et  al.   (No!  426.) 
(Sapreme  Ck>art  of  Utah.    June  19, 1894.) 
■  Haw  TniL— Tims  voh  Sihviko  Statsmbst. 

2  GoMp.  lAWfl.  I  3402,  anbd.  3,  providet: 
that  where  a  moti(»i  for  a  new  trial  is  made  on 
a  statement,  a  copy  of  the  statement  ■hall  be 
served  within  10  days  after  the  eervice  of  no- 
tice, or  Buch  farther  time  aa  the  court  will  al- 
low. Beid,  that  an  order  extendnif  tbe  time  for 
tterving  the  Btatemeot.  which  is  granted  within 
the  10  dayi,  but  not  filed  until  the  10  days  hare 
expired,  is  valid,  the  statote  being  silent  as  to 
ffling. 

Appeal  firom  dtotrlct  court  Salt  Laks  eonn- 
ty;  0.  8.  Zane,  Jostloe. 

Action  by  Lewis  A.  Soott  BlUot  a^nst 
George  O.  Whltmere  and  another  for  dam- 
ages and  an  injimctfon.  Prom  an  order  dls- 
ml^stog  and  denying  defendants'  motte  ter 
a  new*  trial,  they  appeal.  Revested. 

C.  D.  Hoge  and  Brown  &  Henderson,  for 
appellants.  C.  9.  Varlan  and  Zan*  St  Put- 
nam, for  respondent 

MERRITT,  C.  J.  This  Is  SB  appeal  from 
an  order  made  by  the  third  dlstrlot  oourt  dl»- 
mloBing  and  denying  defendants*  sotMm  for 
a  new  txtel.  ffnm  the  blB  of  eawpUena  la 
the  rectvd  it  appefers  that  tbtt  cnm  m 
tried  bcifen  J;  H.  Hairls,  m  refiesee,  1«  irkon 
tt  bad  been  referred  by  ardn:  'Of  tbe  oowt- 
Tba  referee  made  and  filed  .his  report  tit 
Caver  of  -plUntUT,  on  the  9tb  «i  May.  UBB, 
and  M  tke  snie  day  Jadsmeiit  ynM  «atanft 
id  porsnaiiee  tlureof,  and  notfea.eC  the  Jadr* 
moit  and  deolBion  was  aerred  on  daCandaBti'. 
attomcTK  On  tlw  Iflth  ot  May*  1803».^ 
wliUn  10  days  aftw  jnJgmen^  dflCBodsBtn 
BfDmd  and  flM  tbdr  notice  ot  IntentloB  t» 
■OTe  for  a  new  tiial,  imon  a  Mmtanient.to 
be  prepared.  Tbe  SSth  of  May^  when  tM  1» 
dajB  aHonred  1^'  ctatato  fori  aettunc  irtatof 
ment  would  exiflrf^  fell  on:  Sunday.  On  JtatK 
nrday,  the-27tlk  ot  May,  tfae,detendanbi  e^ 
talnad  fkom  Judga  Bartefai  faif  of  tin  UiM 
dlatrlct  .cowt  an  enter  m  WtttUift  .datad.im 
tint  day»  and  dnUr  signed  hy  Jiiaa,*  extaaUns 
ttae  timftln  wbldDi  toprepaie-sad  stfve  atatet 
ment  on  moUon  fbr  nnr  trial  ftnr- 10- days 
from  May  a7i  1868.  TWafHrdw  Was  filed  wUtar 
tfae  -cterk  la  tbe  oanse  an  May  30^  1898.  It 
will  be  seen. from  this  statement  that  ito 
Statutory  tlaie  fur  preparinsand  swrlng  psoa 
posed  statemoit  oa  motion'  for  new.  trial 
plred  on  Monday,  May  SOth;.  iHaX:  the.  wdec 
nutde  Jadffe-Bartcfa,-  made  tm  Batntday, 
the  27tb.of  JCay.  waawitblii  tUs  tln^.bat  It 
was  not  filed;  in  the  eatiae  nntU  next  day, 
after  tbe  time  would  have  expired;  and  upon 
this  order  .the  question  in  this  case  arises. 
Other  orders  were  made  afterwards,  farther 
extending  tlie  Ume,  and  defendanta  iR>e|)cred- 
and  served  tip<w  plalnttfl  a  proposed  statfr^ 
ment;  and.  no  amendment  being  offered  aft- 
er the  expiration  of  10  days,  tbe  proposed 
statement  was.  presented  to  the  rtferee,  aJut 
he  refused  ta  sign  it  and  therenpra  tbe  plain' 
tur  moved  the  court  to  tllsmiss  the  motion  far 
new  trial,  on  the  ground  "that  tiie  statement 
omniotlQia  for  now.Uial  Ui  ttils  action,  wm  noL 

Digitized  by  VjOOglC 


PAOD'JO  BEP0BIEB.T0L.S7.. 


■erred  vlthln  the  time  allowed  therefor  ^^y 
law,  or  within  any  time  In  addition  thereto 
allowed  hj  said  conrt  or  Judge  thereof."  On 
the  hearing  of  this  motion,  the  order  wai 
made  from  which  this  appeal  Is  tak«i. 

No  qneetlon  is  made  but  that  all  the  pro- 
ceedings snbseqnent  to  the  filing  of  the  or- 
der  of  Judge  Bartch  on  May  SOth  are  reg- 
ular and  in  time.  If  that  order  Is  valid  and 
operative.  The  plainttft  claims,  and  the 
court  below  held,  that  this  order  of  Judge 
Bartch  Is  Invalid,  and  has  no  force  or  effect 
whatever,  because  it  was  act  filed  within 
the  time  limited  by  statute.  The  statute  re- 
lating to  the  matter  In  contcorenj  (2  Gomp. 
Laws,  S  8402,  snbd.  8)  reads  as  follows:  "If 
the  motion  is  to  be  made  on  a  statemmt  of 
the  case,  the  moving  par^  must  within  ten 
days  after  service  of  the  notice,  or  such  fur- 
ther time  as  the  court,  in  whidi  the  action 
is  pending,  or  the  judge  th«%of,  may  allow, 
pr^Hire  a  draft  of  the  statement,  and  serve 
the  same,  or  a  copy  thereof,  upon  the  ad- 
verse party,"  etc  The  statute  does  not  In 
terms  require  the  order  to  be  filed,  but  it 
U  claimed  that  the  order  is  not  in  any 
way  connected  with  the  case  until  It  is  filed, 
and,  if  this  is  not  done  before  the  time  ex- 
iles. It  has  no  force  whatever;  and  the  cases 
of  GamplKll  V.  Jones,  41  Cal.  MS,  and  Olark 
T.  Strouse,  U  Nev.  76,  are  dted  and  relied 
upon  to  support  that  contention.  The  case  of 
dampbell  v.  Jones  arose  under  section  195 
of  the  old  practice  act  of  California,  which  Is 
In  many  reepects  different  from  the  present 
statute  of  California,  from  which  our  stat- 
ute above  quoted  is  taken.  The  point  here  in 
tasne  was  not  raised  In  that  case.  The  only 
point  tho'e  in  controversy  was  wfaetba  an 
oral  promise  of  the  judge,  made  out  of  court, 
to  extend  the  time,  was  in  effect  an  exten- 
sion, l^e  court  held  that  It  was  not.  In 
posebig  upon  the  case,  the  opinion  says  that 
the  order  should  be  In  writing,  signed  by  the 
judge,  and  filed  In  the  case  before  the  time 
expires,  or  entered  In  the  minutes  of  the 
court  The  case  of  Clark  v.  Strouse  arose 
under  the  practice  act  of  Nevada,  which  was 
taken  from  the  former  practice  act  of  Cal- 
ifornia, and  is  Identical  with  the  statnte  con- 
sidered In  the  case  of  Campbell  v.  Jones,  be- 
fore referred  to.  In  the  case  of  Clark  v. 
Strouse  the  court  held  that  the  stat^ent 
must  not  only  be  in  writing,  and  signed  by 
the  judge,  but  must  also  be  filed  with  tha 
clerk  In  the  case  before  the  time  expires ;  and 
the  case  of  Campbell  v.  Jones  Is  referred  to. 
In  neither  of  these  cases  is  there  any  argu- 
ment or  reasoning  on  the  question.  The  stat- 
ute under  whldi  these  coses  were  decided  re- 
quired that  the  statement,  when  prepared, 
should  be  filed  with  the  clerk,  and  that 
amendments  proposed  thereto  should  be  filed 
with  the  clerk,  and  further  provided  that, 
**if  no  affidavit  or  statement  be  filed  within 
five  days  after  the  notice  for  a  new  trial, 
the  right  to  move  for  a  new  trial  ihall  be 
waived."  Under  these  iH*ovIsions,  there  may 
have  been  some  reason  Cor  requiring  an  or- 


der whlcb  extended  the  time  to  be  filed,  hat 
we  are  not  satisfied  with  the  rule,  as  ap- 
plied to  our  statute  The  statute  expressly 
authorises  the  judge  to  mate  the  nder  out 
of  court.  He  might  be  absent  from  the 
derk's  o01ce  when  It  ta  made,  but.  If  the 
order  is  actually  made  by  him  before  the  time 
expires,  the  statnte  Is  onnpUed  vrlth.  In  the 
case  of  Swift  T.  Oanovan,  47  GaL  86;  which 
arose  vax6ee  a  code  of  dvll  procedure  from 
which  our  code  Is  substantially  taken,  the 
court  held  that  an  wder  made  a  Judg^ 
out  of  court,  extending  the  time  for  flUn^ 
an  answer,  was  not  invalid  because  it  was 
not  filed,  and.  In  deciding  the  case^  aald: 
"The  man  owrect  practice  certainly  is  t» 
fiUi  or  mm  the  order  extending  the  time 
to  answer,  but  we  are  not  aware  of  any 
provisbnu  of  law  requiring  It  to  be  filed  or 
served."  We  think  this  the  correct  role 
in  relation  to  an  order  extoidlng  the  time  to 
prepare  and  save  Btat«n»it  on  motltm  for 
a  new  trlaL  Any  othw  constmetiui  wonld 
be  too  narrow,  and,  in  many  cases,  work 
great  injustice.  The  provisions  of  the  code 
relative  to  wdon  extending  the  time  for  fil- 
ing an  a  wars,  taken  together,  are  substan- 
tially like  the  statato  under  consideration. 
Hayne,  New  Trials  &  App.  p.  413,  I  147, 
states  the  rule  that  the  order  should  be  in 
writing  and  signed,  but  says  nothing  about 
It  being  filed.  We  think  the  court  erred  la 
dismissing  and  denying  the  motion  for  & 
new  trial;  and  the  (HHler  appealed  from  is  re- 
versed and  set  aside,  with  coats  to  tbe  ap- 
pellants, and  the  cause  remanded,  with  in- 
structions to  the  court  below  to  inxiceed  and 
hear  the  motion  for  a  new  trial  when  tha 
statement  Is  settled. 

MINER  and  8UITH,  JJ.,  ooneor. 


WHITMORE  V.  HARRIS.1 

(Supreme  Court  ot  Utah.    June  10, 1894.) 

Wkit  or  MAitDATi  — T<i  Rbpbrbb  —  Rbpusai,  to 
BiQN  Statbhbmt  ox  Muxioai  roa  Nsw  Taui.— 

COBTS. 

1.  Where  the  tlm^  for  serving  amendments 
to  a  proposed  Btatement  on  motion  for  a  new 
trial  has  expired,  and  no  ameudmenta  have 
been  proposed,  on  refusal  of  the  referee  to  sign 
the  statement  a  writ  of  mandnte  will  issue. 

2.  Where  the  party  who  obtained  jodirment 
in  such  action  appears  liy  counsel,  and  resists 
the  application  for  the  writ  of  mandate,  costs 
will  be  awarded  acalust  him,  and  not  against 
the  referee. 

Appeal  from  district  court,  Stdt  Lake  coun- 
ty; before  Justice  C.  S.  Zane. 

Application  for  vrelt  of  mandate  by  George 
0.  Whltmore  against  J.  H.  Harris.  From  a 
Judgment  denying  the  writ;  petitioner  ap- 
peals. ReveTBed. 

Brown  &  H^derscm,  for  appellant  0.  8. 
Varian  and  Zane  ft  Putnam,  for  respondents 

MERRITT,  O.  J.  TUs  Is  an  appeal  from 
an  order  or  judgment  of  the  third  district 
court  refoaing  and  dei^lng  a  pctltloa  for  m 
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writ  of  mandate.  The  facta  are  fully  stated 
In  an  opinion  of  tbla  court,  Just  handed  down, 
on  appeal  from  an  order  dismissing  and  de- 
nying a  motion  for  a  new  trial,  In  the  case 
of  EUIot  T.  Wbttmore,  87  Pac.  463,  and  the 
questions  determined  In  that  case  are  ded- 
tire  of  this. 

The  time  for  sarlng  amendments  to  the 
proposed  statement  on  motion  for  a  new  trial 
harlnff  expired,  and  no  amendments  pro- 
poeed.  It  was  the  duty  of  the  referee  to  sign 
the  statement;  and,  having  refused  to  do 
this,  the  writ  asked  for  should  have  been 
granted.  Lewis  A.  Scott  BUlot,  the  plalnUfF 
in  the  action  to  which  this  application  for 
the  wilt  of  mandate  relates,  having  appeared 
by  counsel  and  resisted  the  application  for 
the  writ,  costs  should  be  awarded  against 
him,  instead  of  the  referee.  2  SpeU.  Extr. 
Rel.  i  1706;  People  v.  Bacon,  18  Mich.  247. 
The  Judgment  or  order  appealed  from  should 
be  reversed,  with  costs  against  Lewis  A. 
Scott  ElUot,  and  the  caoae  remanded,  with 
directions  to  grant  the  writ  as  pEiyed. 

VaSEB.  and  SMITH,  JJ^  eoncnr. 


4  Cat.  ITarep.  7H 

ONTARIO  LAND  A  niF.  CO.  t.  HOWABD. 

(No.  10.336.) 
(Supreme  Court  of  California.    Aug.  15,1804.) 

Rbtibw  OS  Appeal— CotrrLicTi  NO  Bvidbhcb. 
A  judgment  for  plaintiff  wtll  not  lie  di»> 
tnrbed  where  there  is  a  vubsuntial  eoufliet  in 
the  evidence,  with  a  deu  prepmdenuiea  in 
SlaintUTs  favor. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
coontr;  fote  L,  Cunpbdl.  IvOge. 

Action  by  the  Ontario  Land  A  Improve- 
ment Company  against  J,  B.  Howwd  to  com- 
pel detendant  to  par  a  balance  doe  on  a  emip 
tract  tar  the  sale  ot  land,  or,  !n  defantt  then* 
oC  to  ftmclose  his  interest  in  the  land.  From 
a  lodgment  tor  pialntifr.  and  from  an  order 
denying  a  new  trial,  defoidant  appeals.  Af- 
firmed* 

Goodcen  &  Leonard  and  E.  H.  Jolllffe,  for 
appellant  Sheldon  As  Bordoi  and  D.  M. 
Hauna,  for  respondent 

SBABLS,  a  On  tbe  9eh  day  of  Jane,  1887, 
R.  L.  Macneil  and  others,  as  trustees,  entered 
Into  an  agreement  in  writing  with  H.  0. 
Parker,  by  which  they  agreed  to  sell  to  Um, 
and  he  agreed  to  hnny*  a  certain  piece  or  par- 
cei  of  land  sltoate  In  Ontario,  coonty  of  San 
Bernardino,  state  ot  Oallfwnia,  deadgnated  as 
**Lot  number  one  (1)  In  Canyon  XUdge  Ttact 
of  Ontario  Colony,"  togethw  with  10  shares 
of  the  capital  stock  of  the  San  Antonio  Wa- 
ter Company,  toe  tbe  sum  of  ^.GOO,  payable 
bi  fbnr  annoBl  tnatallmenta  of  each.— 
one  on  tbe  execution  of  tbe  agreement,  and 
tbe  residue  In  like  amnial  btstaUments,— with 
tnfierest  etc;  said  Parker  to  have  posses- 
aloo,  and  deed  to  be  executed,  on  completion 

T4i7p.no.8— 30 


of  payments.  PlalntUT  Is  assignee  of  Uac- 
nell  and  others,  and  defendant,  Howard,  Is  as- 
signee of  Pafter,  and  agreed  to  pay  purdiase 
money  to  plaintiff.  This  action  was  brought 
to  obtain  a  decree  requiring  tbe  def^dant 
to  pay  a  residue  ol  such  purchase  money 
within  a  specifled  time,  or,  In  deftault  thereof, 
that  his  interest  in  the  land  be  foreclosed. 
Defendant  pleaded  want  of  title  in  plaintiff. 

At  the  trial  it  was  stipulated,  in  substance, 
ttiat  a  patent  from  the  government  of  the 
Uidted  States  bad  issued  for  the  lancbo  On- 
camoDga.  and  that  plaintiff  held  under  the 
grantee  In  said  patent  The  only  question 
under  the  stlpnlation,  was  whether  or  not  the 
land  agreed  to  be  conveyed  was  within  tbe 
exterior  boundaries  of  tiie  rancho  Oucamon- 
ga,  as  defined  in  said  patent  It  was  crax- 
ceded  that  if  the  tract  was  within  the  pat- 
ent, plalntue  had  title  thereto  in  fee  simple, 
and  was  aUe  to  conveyt  and  had  tendered  a 
good  and  snffldent  deed  of  conreyance,  proi>- 
erly  execnted,  to  defendant  which  he  had  re- 
fused to  accnrt,  or  to  pay  any  portion  of  the 
money  due  as  the  purchase  price  of  the  land. 
Tiie  cause  was  tried  by  tbe  court  a  Jury  bav- 
\ng  been  waived,  written  findings  filed  in  fa- 
vor of  plaintiff,  upon  which  a  Judgnoent  was 
entered  in  its  favor.  Tbe  appeal  Is  by  de- 
fendant, 3.  8.  Howard,  from  the  Judgment, 
and  from  an  order  denying  a  motion  on  his 
behalf  for  a  new  irlaL 

The  case  Is  i^ato  and  irtmple.  malntlff,  by 
Its  testtmony,  made  what  mi^  be  tmned  a 
perfect  case;  showing,  beyond  a  peradveu- 
ture,  the  land  to  be  within  the  exterior 
boundaries  of  the  rancho  Cucamonga.  De- 
fendant Introduced  testimony  tending  to 
show  that  said  land  was  without  the  bound- 
aries of  tbe  laacbo.  Taken  togetber,  there 
is  a  substantial  conflict  in  tbe  evidence,  with, 
as  I  think*  a  dear  preponderance  In  favor  of 
plaintiff.  Under  such  eircumstanoes,  thcts 
bdng  no  other  auestUm  Invidved,  it  can  sidi- 
werre  no  useful  purpose  to  analyse  and  dis- 
cuss the  testimony.  Tbe  Jodgmrat  and  or^ 
der  appealed  from  should  be  nfflrnwfl. 

We  conew:   HATNBSt  0.;  BBLOHEIB,  Ol 

PBB  CQBIAM.  For  the  reascHiB  given  in 
the  foregoing  opinion,  tbe  Judgment  and  or- 
der applied  from  are  affirmed. 


m  Cal.  619 

PELLISSIBB  V.  GOKKEB.    (No.  19.384.) 
(Supreme  Court  of  California.  Aug.  18, 1894.) 
Grant  ow  Easbhbxt. 

A  deed  to  B.,  "his  bein  and  ssslgns.  for 

the  sole  purpose  of  an  alleyway,  to  be  used  in 
common  with  the  owners  of  other  property  ad- 
joining said  alleyway."  conreya  ouly  an  ease- 
ment, and  dedicates  tbe  land  for  use  as  an  alley- 
way. 

Departmoit  1.  Appeal  tvom  suiierior  conrt, 
Los  Angdea  county;  William  P.  Wade^ 
JndgSh 
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Action  by  Cfermal'n '  ^elllsster  against  An- 
rellu  J.  Corker  for  an  Injunction  restraining 
defendant  from  obstructing  an  alleyway. 
Judgment  was  rendwed  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Westorman  &  Broughton  and  Edwin  Bax- 
ter, for  appellant  Moye  Wicks,  tac  respond- 
ent 

G-AROUTTE,  J.  This  action  is  brought  for 
a  perpetual  injunction  to  restrain  the  defend- 
ant from  obstructing  an  alleged  alleyway  sit- 
uated between  the  respective  lots  of  land  of 
the  parties.  The  relief  prayed  for  was  grant- 
ed, and  this  appeal  is  prosecuted  from  such 
Judgment  and  an  order  denying  a  motion  for 
a  new  trial.  Defendant  daims  title  In  fee  to 
the  land  covered  the  alleged  alley  or  way, 
and  bases  ber  right  to  obstruct  the  same  as 
grantee  of  one  Bhinehart  under  a  certain 
deed  made  to  him  one  WInbigler,  the 
ori^nal  owner  of  the  entire  tract  At  the 
date  of  this  deed  he  held  the  title  in  fee  to 
the  strip  In  dispute,  unless  it  had  been  previ- 
ously dedicated.  App^ant  Insists  that  the 
deed  from  Winbigler  passed  the  title  in  fee 
to  Rhlnebart  and  she  now  relies  upon  the 
Rhlnehart  title;  and  the  determination  as  to 
the  diaracter  of  title  that  passed  under  that 
deed  Is  determinative  of  the  case.  It  recites: 
"I,  David  Winbigler,  for  value  rCcfeived,  do 
hereby  grant  to  W.  V.  Rhlnehart,  his  heirs 
and  assigns,  for  the  sole  purpose  of  an  alley- 
way, to  be  used  in  common  with  the  owners 
of  other  property  adjoining  said  alleyway, 
aU  that  tract  of  land."  etc.  We  think  this 
deed  is  an  express  grant  of  an  easement;  a 
rl^t  to  the  use,  add  nothing  more.  Section 
1066  Of  the  Civil  Code  declares  ibat  grants 
are  to  be  interpreted  in  like  manner  with  con- 
tracts In  general,  except  s6  far  as  Is  other- 
wise provided  In  that  article;  and  upon  the 
face  of  this  writing  the  Intention,'  and  tlie 
whole  intention,  of  the  parties  Is  apparent 
frtMn  every  line,  and  that  Intention  was  to 
dedicate  the  strip  of  land  for  use  as  an  alley- 
way by  the  owners  of  the  adjacent  lota,  and 
that  the  legal  title  should  be  held  by  Rhine- 
hart,  his  heirs  and  assigns,  In  trust  for  that 
purpose,  dnd  subject  to  the  easement  created 
by  the  dedication.  If  we  consider  the  situa- 
tion of  the  parties,  and  the  surrounding  dr- 
cumstances  accompanying  the  making  of  the 
deed,  this  conclusion  Is  impregnably  fortl- 
fled.  Section  1105  of  the  Civil  Code  declares 
that  a  fee-^mple  ttfle  is  presumed  to'  be  In- 
tended to  pass  npon  a  grant  of  real  proper^, 
unless  It  appears  from  the  grant  that  a  lesser 
estate  was  Intended;  and  In  this  case  It  dear- 
ly- appears  from  the  grant  that  a  lessef  ^tate 
was  intended.  Appellant  Invokes  a  princi- 
ple laid  down  In  section  1070-^at,  If  several 
ports  of  a  grant  are  irreconcilable,  the  former 
part  prevails;  and  she  now  declares  that  this 
grant  was  to  Rhlnehart  and  his  heirs  and  as- 
signs; that  these  words  conveyed  an  estate 
In  fee,  and  tliat  the  subsequent  language  of 


the  deed  attempted  to  create  UmltatloBs  and 
reservations  inconsistent  and  Irreconcilable 
with  the  title  already  created.  We  think  tbe 
principle  here  lnv<^Eed  has  no  application  to 
the  present  case.  There  are  no  irreconcilable 
parts  to  this  grant  Indeed,  there  is  but  one 
part  to  it,  and  that  la  essentially  the  grant 
for  a  use.  Many  of  the  cases  cited  by  appel- 
lant hold  that  a  inxihlblticm  of  the  use  of 
property  granted,  inconsistent  with  the  title 
conveyed.  Is  void.  A  notable  case  to  this  ef- 
fect Is  Bldrldge  v.  See  Yup  Co.,  17  CaL  44. 
It  la  there  held  that  If  bind  be  conveyed  in 
fee  simple,  and  the  halaendum  daose  of  the 
deed  attempts  to  limit  the  use,  such  attempt- 
ed limitation  is  of  no  effect,  as  being  incon- 
sistent with  the  fee  title.  But  the  present 
case  Is  not  analogous,  and  presents  no  such 
condlUoas,  for  no  estate  in  fee  ev^  passed 
to  the  grantee.  For  the  f<H:^ing  veaacnui 
the  Judgment  and  order  are  affirmed. 

We.  concur:     VAN  FLEET,  J.;  HABRI- 

son;  x. 
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GAT  V.  DABB-irt-atr-(No.  19^22.) 
(Supreme  Conrt  of  California.  July  30,  ISM.) 
.  Contract— AotvOH  VOH  Bbsach— iDakaobs. 
PiaintifF  bought  stock  of  a  national  bank 

8 Oder  an  agreement  with  defendaat  that,  at 
le  end  of  a  year,  he  would  take  It  back,  and  re- 
pay plaintiff  the  price  and  interest  Plaintiff 

Sve  notice  and,  at  the  end  of  the  year,  tendered 
e  stock.  Betwem  the  notice  and  the  tender 
the  bank  became  insolvent  After  the  tender 
the  rouiptroller  of  currency  levied  an  assessment 
OB  the  stock  which  plainttft  had  to  pay.  Hob/, 
in  an  aftion  for  braich  of  contract,  that  plaln- 
tM  could  recover,  not  only  the  parohase  price 
and  interest,  but  liso  the  amount  of  th r  nmiTii 
qjOQt  ■ 

Commissions'  decision.  Dffputmmt  2. 
Appeal  from  superior  court,  San  Dtago  coun- 
ty; George  Puterbaugh,  Judge. 
'  Action  by  John  H.  Gap,  Jr.,  ^alnat'B.  IX 
Dare  and  S.  O.  Havermale,  to  reeoTsr  da|n- 
ages  tat  breach  of  contract  A  demonrv  to 
the  supplemental  complaint  was  interposed 
by.defendant-£.  0(  Havermale.  Tlie  saipe 
was  sustained,  and  plaintiff  appeals.  Ba^ 
versed. 

Hunsafeer,  Britt  ft  Ooodrlcb,  for  ajKMllant 
Q.  U  BarUer  and  Widlbbm,  Sttf^e&s'  ft'WaUr 
bom^  for  re^wndaitB. 

SBARLS.  >€.  Tbe  OaUfomla  Nstttima 
Bank  of >  San  Dtegtt-wad  a  natlaiial  tf  wirfcip 
ocnrporatlon,  organised  under  the  laws  of  the 
United  States.,  and  Uving  Ita  i^ce  of  bori- 
mess  &t  San  Diego.  CaL  On  the  20tb  day  of 
January,  1891,  plaintiff  Snbscribed  ftv  100 
shares  of  the  capital  atodE  of  aold  n^pora- 
tlon,  and  paid  therefor  the  sum  of  912,600: 
ia  consideration  of  plalutlfTa  subscribing 
tor  and  payment  of  said  sum  of  mone^  toe 
said  flto<^  the  d^Adant*  hwetn  joinOy  and 
severally  agreed  with  him,  In  writing,  that; 
In  the  .event  of  aald  plaintiff  "wMIng  to  adl 
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die  Bald  atodc  al  tiie  end  of  laie  year  teom  th* 
date  of  laanu,  we  [the  deCendanta]  -wfU  take 
Bald  atodc  at  tlie  lodce  paid  for  it,  and  allow 
thB  aald  J<^  H.  Clay,  Jr.  Qdaintifnt  ten  per 
c&xt  tm  tbe  taiTertment  of  $12,S0O  for  tile  time 
said  mcmey  waa  Inveated.  Interest  payable 
ttom  tbe  time  tbe  numer  la  paid  In.  Said 
John  H.  Q^,  Jr^  agreea  to  give  the  nnder- 
signed  four  months'  notice  of  his  desire  to 
dlspoae  of  aald  stock.  KHimd]  X>.  D.  Dare. 
&  O.  Havermale.  J.  W.  CoiUna-"  On  the 
lAth  day  of  Sqitonber,  1881,  plaintiff,  wlab- 
Ing  to  sell  aald  stock  In  porsnance  of  the 
tcrma  of  said  agreement,  gave  to  the  defend- 
ants notloe  of  his  desire  to  dlqpose  of  said 
stock  to  them,  pursuant  to  the  terms  of  said 
agreement;  and  four  months  thereafter,  on, 
to  wit,  January  20,  1892,  plaintiff  offered  to 
retnm  said  stock  to  defendants,  and  demand- 
ed of  them  pra-formance  of  said  agreement 
and  that  they  take  and  pay  him  for  said  stock 
said  snm  of  $12,500,  and  Interest  from  Janu- 
ary ao,  1891,  at  10  per  cent,  per  annum,  which 
defendants  refused  to  do.  After  plaintiff 
gave  the  defendants  the  four  months'  notice 
of  his  desire  to  sell  the  steck  to  them,  but  be- 
fore the  tender  thereof  and  demand,  as  above 
stated,  viz.  on  the  12th  day  of  November, 
1891,  the  Oallfomla  National  Bank  of  San 
IMego,  aforesaid,  became  and  was  and  ever 
since  has  X)eea  Insolvent  Plaintiff  tb»eafter 
brought  this  action  to  recover  the  $12,500 
and  Interest,  tendered  and  deposited  In  court 
the  stock,  etc.  Defendant  Dare  was  absent 
from  the  United  States,  and  was  not  served 
with  process.  Defendant  Colling  was  served 
with  summons,  made  default  and  thereafter 
died.  Defendant  Havermale  answered.  Sub- 
sequent thereto,  the  oomptroHor  of  the  cur- 
rency of  the  United  States,  on  tUe  ISUi  day 
of  may,  1892,  levied  an  assessment  npon  the 
■to<ft  of  tbe  insolvent  baift  to  pay  Its  debts, 
which  amounted  to  $10,000  upon  the  100 
sharra  held  by  plaintiff,  which  sum  be  was 
compiled  to  pay,  and  did  pay,  to  the  receive: 
of  tbe  bank.  Oliereafter  plalntUF  filed  a  sup- 
plemental comi^lnt  setting  out  the  levy  of 
said  assessment  and  the  payment  thereof 
him,  and  sought  to  recorer  the  same  from 
defendants,  in  addition  to  tbe  sum  of  $12,600 
and  interest  Defendant  Havermale  demur- 
red to  the  supplemental  complaint,  which  de- 
murrer was  sustained  by  the  court;  and  at 
the  trial  plataitlff  had  Judgment  for  $12,500 
and  Interest  but  it  was  adjudged  that  tbe 
plaintiff  take  nothing  in  the  cause  of  action 
set  out  in  his  siqtplemental  complaint  Plain- 
tiff appeals  from  so  much  of  the  judgment  as 
adjudged  that  he  take  nothing  by  reason  of 
the  facta  set  fcnth  In  his  supplemental  com* 
plaint  on  file  In  said  action.  The  case  comes 
np  on  the  judgment  roll,  witbom  a  statement 
or  bill  of  exceptions. 

It  is  quite  apparent  from  tbe  agreement 
that  the  true  Intent  of  the  parties  to  It  waa 
that  if  the  plaintiff,  at  the  end  of  one  year 
from  tbe  date  of  the  purchase,  desired  it, 
the  defleodasta  would  repnrcfaaae.tbe  stock. 
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and  repay  bis  moo^,  wia  tntevest  ftt  10  per 
cent  The  practical  effect  of  tills  waa  to  treat 
the  sum  paid  by  plaintiff  as  an  lnvestm«it 
upon  irtdeh  be  was  to  taare  Interest  if  he 
so  desired,  and  gave  tbe  four  numtbs'  notice 
prescribed  In  tbe  agreement  This  he  did,  as 
he  bad  a  right  tmder  the  agreemmt  to  do, 
four  months  before  the  expiration  of  the  year. 
Tbe  contention  of  respondents  that  plaintitrs 
notloe  was  premature  cannot  be  maintained. 
Tbe  agreement  of  defendants  was  to  take 
the  stock  at  tbo  end  of  one  year,  U  ^aln- 
tUr  desired  to  seU  it  This  he  oould  do 
four  months  before  the  expiration  of  the 
year.  Tbe  duty  oC  defmdanto  nnda  tiielr 
agreement  was  to  take  and  pay  for  tbe  stock 
whexi,  after  the  torn  mcHitbs'  notice,  it  was, 
on  the  20th  day  of  January,  1802,  tendered 
to  tfam,  and  payment  demanded.  Not  hav- 
Ing  done  so,  tbe  questloQ  is,  can  plaintiff  re- 
cover as  damages  tbe  assessment  which  was 
thereafter,  and.on  the  6tii  day  of  Sfay.  1892, 
levied  qpon  said  stock,  and  which  he  was 
compelled  under  the  statutes  of  the  United 
States  to  pay  and  did  pay?  "For  the  breadk 
of  an  obligation  azMng  from  contract  the 
measure  of  damages,  except  where  otherwise 
expressly  jvorlded  by  this  Oode,  is  the 
amount  which  will  compensate  tbe  par^  ag- 
grieved for  all  the  detriment  proximate^ 
caused  thereby,  or  which  In  the  wdlnary 
course  ot  things  would  be  likely  to  result 
therefrom."  Civ.  Ctode,  {  8300.  The  vendor 
of  personal  properly,  in  a  suit  against  the 
vendee  for  not  taking  and  paying  for  the 
property,  has  the  choice  wdlnarlly  of  ^ther 
one  of  three  methods  to  indemnify  hlnuelt: 
"(1)  He  may  store  or  reteln  the  pi-operty  for 
the  vendee,  and  sue  bim  for  tbe  endre  pur- 
chase price.  (2)  He  may  sell  the  property, 
acting  as  the  agent  for  this  purpose  of  the 
vendee,  and  recover  the  difference  between 
the  contract  price  and  ttie  price  obtained  un 
such  re-sale.  (3>  He  may  keep  the  property 
as  his  own,  and  recover  the  difference  be- 
tween the  market  price  at  the  time  and  place 
of  delivery  and  the  contract  price."  Dustan 
V.  McAndrew,  44  N.  T.  72;  Dwigglns  v. 
Clark.  94  Ind.  49;  Sedg.  Dam.  (Stb  Ed.)  { 
763.  The  plaintiff  here  adopted  the  first  of 
the  methods  above  set  forth,  and  retained 
the  property  for  tbe  vendees  until  suit  was 
brought  when  he  deposited  It  In  court  for 
their  benefit  This  he  had  a  right  to  do.  In- 
deed, In  all  that  class  of  cases  where  a  pur- 
chaser of  chattels  pays  the  price,  but  stipu- 
lates that  after  a  trial  of  tbe  property  pur- 
chaaed,  or  at  some  future  time,  he  may,  if 
be  so  desires,  return  the  property,  and  re- 
ceive iHick  the  price  paid,  it  Is  usually  held 
that  it  does  not  amount  In  law  to  a  contract 
to  repurchase,  but  Is,  upon  the  exercise  of  the 
option,  a  resdBsion  of  the  contract  and  the 
titie  at  once  vesta  In  the  original  vendor. 
Laubach  v.  Laubach.  73  Pa.  St  387;  Thorn- 
dike  V.  Locke,  98  Mass.  340.  Be  this  as  It 
may,  it  was  the  duty  of  the  defendants  on 
tbe  20tb  day  of  January,  1802,  toieceive  the 
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xtodt  and  npar  plahMlff  his  moiUQr,  with  In- 
tWMt,  wbleh  they  refused  to  do.  One  of 
the  feanlti  of  such  refusal  was  tbat  jOaintlff 
was  compelled  to  pay  an  assessment  of  910,- 
00t^  SQbseqnently  levied  upon  the  atodc.  Ush 
oa  a  tender  by  pl^tiff  and  refusal  to  acc^t 
and  ptLy  by  the  d^endonts,  tb»  former  hdd 
the  stock  as  the  tmstee  fbr  defendants;  and, 
as  snch  tmatee,  be  was  entitled  to  all  neces- 
sary e:q>enBes  for  wUch  he  became  liable 
and  paid  by  rlrtue  of  his  position.  The  os- 
sessmoit  was  &  conweqnentlal  dama«e»  It  Is 
truer  which  arose  from  the  stock  standbis 
in  the  name  of  plaintiff;  bat  It  was  a  oonse* 
<|oence  ot  the  refusal  of  the  defendants  to 
take  the  stock  at  the  time  they  had  agreed 
to  do,  and  it  was  a  innxUnate  result  of  their 
refusal.  The  Traidor  of  chatteUi;  In  eases 
where  the  voidee  rettues  to  accept  and  pay 
tm  them  pursuant  to  agreement,  and  who 
thereafter  holds  them  as  the  agent  or  trus- 
tee of  the  Tendee,  not  (mly  may,  but  most, 
at  his  peril,  ti^e  care  of  and  protect  the  prop- 
erty fbr  his  principal  or  b^tefldary,  and  Is 
entitled  to  GompensallCHai  therefor  as  damages 
consequential  of  the  breach  of  the  contract 
This  doctrine  has  been  api^ed  to  the  storage 
ot  grain  and  other  personal  property,  to  the 
feed  and  care  of  uUmals,  and  to  Taitoos  otb< 
er  expenses  Incident  to  the  nature,  character, 
and  ctmdltion  of  the  pn^ortar.  McOracken 
T.  Webb,  86  ^wa,  SSL  In  suCh  cases  the 
loss  is  the  natural  result  cft  the  tweadi  of 
the  contract,  and  Is  so  near  In  its  casual  se- 
quence  to  the  Injury  or  wrong  that  the  law 
takes  it  In  the  account  In  Iti  estimate  of  what 
1ft  just  compoisatlon.  SpdUng  m  Private 
Oorpwatlons,  at  ssctUm  601,  ssys:  "Aftw  a 
can  has  been  made,  the  corporation  has  a 
cause  of  action  against  the  shareholdw  at  the 
time  <tf  making  It;  and  this  cause  of  action 
cannot  be  extinguished  except  by  its  consent 
Bat  betwem  the  immediate  parties  the  trans- 
ferer has  recourse  against  his  Immediate 
transferee  for  such  calls  snd  assessments  as 
be  has  beei  compelled  to  pay  pending  reg- 
istration,"—dUng  Oastdhm  t.  Hobson,  L.  R. 
10  Hq.  Oaa.  47.  The  case  cited  fidly  sustains 
the  doctrine  enunciated  In  the  text  Were 
the  rale  otherwise,  one  who  cmtracts  for  the 
purchase  ot  stock  In  a  cOTpwatlon  to  be  de- 
Uvered  In  the  fatnre,  upon  which  he  Is  cer- 
tain assessments  will  be  levied,  may,  by  vio- 
lating his  ccmtract  to  receive  the  stock,  de- 
vcAve  c^on  the  vendw  the  necessity  of  p^- 
Ing  the  sBsesunent,  and  thai,  If  the  stodc  has 
not  been  sold,  tender  payment  and  demand 
his  stock;  or  where  p^ment  has  been  madet 
and  the  stock  delivered,  he  may,  by  netf  ect^ 
ing  Us  manifest  duty  to  have  a  transfe 
made  upon  the  books  of  the  corporation, 
CMupel  the  transferrer  to  pay  future  assess- 
ments. Such  Is  not  the  law.  One  who  con- 
tracts to  purchase  stock  on  a  given  date 
must  take  It  at  the  time  Indicated  In  his  con- 
tract cum  onere;  and.  If  he  falls  to  do  so, 
he  is  liable,  not  only  for  tlie  purchase  price 
and  interest  but  for  all  assessments  levied 


(CM. 

i^n  the  stock  after  tats  breacb  oC  tba  ooai> 
tract  which  his  vendw  la  compelled  Id  pay 
tiitfeon.  It  f olknrn  tiiat  the  eoort  IteStm  erp> 
ed  In  sustaining  the  demurrw  to  the  supple- 
mental complaint;  and  titiat  partten  of  the 
Judgment  an>ealed  from  should  be  rerorsed, 
and  the  cause  remanded,  with  direetiona  to 
the  court  below  to  overrule  the  demurrer  of 
defendant  Havermale  to  the  supplemental 
complaint  with  leave  to  answer,  snd  that  the 
Issues  tendered  by  sack  supplemental  eont- 
plalnt  be  triad  on  the  merits. 

We  concur:  BEIXMEIt,  a;  TBOfPIiB,  Q. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregtring  opinion,  so  much  of  the  judg- 
ment of  the  court  below  as  is  appealed  from 
Is  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  overrule  the 
demurrer  of  defendant  Havermale  to  the 
supplemental  complaint  with  leave  to  said 
Havermale  to  answer,  and  that  the  issues 
tendered  by  such  supplemental  complaint  be 
tried  on  the  merits. 


«  Cal,  Unr^.  7SSJ 
Ex  parte  MURPHT.  (No.  2i.l4&) 
(Supreme  Ooort  of  Oalilomla.   Aug.  ^  1894) 
EUbsas  Coaros— Rstdbs  —  Exrisanos  ot  Ssv- 

IBKOB— EsOAFCa. 

When  in  habeas  corpua  the  ikeriff  returns 
that  he  hoMi  the  prisoner  oy  virtue  of  a  commit- 
ment to  the  boase  of  correction  for  three  years, 
and  the  commltmcDt  heart  a  date  more  than 
three  jeais  old,  the  court  cannot  conaider  an  on- 
authenticated   Btatemeat  of  dates  when  the 

K'joner  escaped  and  was  recaptured,  and  of  the 
te  when  his  term  will  end,  the  aarae  btiog 
pinned  to  the  sharllTs  letnm,  «s  moot  that  the 
prisoner  has  not  in  fact  served  his  tana. 

In  bank. 

Habeas  cwpw  <ac  parte  Thomaa  Mmphy; 
Petttl<mer  dlsdiaised. 

O.  B.  Ot^well.  for  petitioner. 

PER  ODRIAM.  The  petltl<mer  was  <dii> 
Tlcted  of  grand  larceny.  In  the  superior  court 
trf  the  dty  and  county  of  San  FraadSDOb 
March  1,  1889,  and  on  Mandi  0,  1S89.  was 
sentenced  to  be  conflned  in  the  house  of  ooi^ 
rectlon  of  said  olty  snd  county  lor  the  t«rm 
ot  three  years.  Upon  his  petition  and  aver- 
ment ttiat  he  Is  lUegally  restrained  of  his  Ub> 
erty  by  the  sheriff  ot  said  dty  and  ommty,  a 
writ  ot  habeas  corpus  was  Issued  out  «f  this 
court,  directed  to  said  sheriff,  and  to  the  said 
writ  the  sheriff  made  return  tbat  he  holds 
the  petitioner  1^  vtrtne  of  a  eMha&itment  i» 
sued  under  the  aforessld  judgment,  iatd  com- 
mitment oonlsting  of  a  oorttflcd  copy  of  tbm 
Judgment  As  the  commitment  bears  date 
March  9,  1889^  It  appears  iipon  Its  face  that 
the  period  of  conflnement  for  which  the  peti- 
tioner was  sentenced  bos  expired,  sod,  as  the 
sheriff  presents  no  other  authority  for  i» 
stMning  him  ot  his  liberty,  it  ffdlows  that  he 
is  oitltled  to  be  discharged.  It  was  suggeaN 
ed  at  the  first  hearing  of  the  matter  Hint  the 
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petltioDer  had  In  the  meantime  escaped  from 
the  house  of  correction,  and  that  he  had  not 
in  fact  been  confined  for  the  foil  period  of 
his  sentence,  lli^eapon  leare  was  given  to 
the  sheriff  to  amend  his  return,  for  the  pur- 
pose of  Bboirhi;  these  facts,  tmt  he  has  failed 
to  make  such  Sbovlng,  and  again  retonu  that 
he  btdds  him  bj  vlrtae  of  the  original  com- 
mitment There  Is  attached,  by  a  pin,  to  the 
amended  return  filed  by  the  sheriff,  what 
pnrpoitB  to  be  a  list  of  dates  at  which  the  pe- 
titioner escaped,  and  was  rea^ptared.  and 
the  statement  of  the  time  when  his  term  of 
conOoem^t  will  expire.  This  list  or  state- 
ment Is  rigned  '^has.  ondea,  Bnpt,**  but  Is 
not  authenticated  In  any  other  mode,  nor  Is 
It  In  any  way  referred  to  by  the  sheriff,  and 
Minnot  be  considered  as  giving  to  that  cfflcw 
any  anthorl^  to  retain  tiie  petitioner  in  bis 
custody.   The  petitioner  Is  dlaeharced. 


103  Cal.  MI 

CLUGSTON  T.  GARRETSON.  (No.  19,313.) 
(Sopreme  Conrt  of  California.  July  27,  18H.) 

SlAKDU  —  WOSDS  ACTIONABLB  FSB  SB  —  ChaB- 

Qvxa  Arsok. 
It  Is  actionable  per  se  to  cbarse  one  with 
setting  fire  to  a  wood  yard  In  whld  Is  located 
s  warefaoosa,  as  inch  aet  Is  an«i,  under  Pen. 
Code.  H  447.  44& 

GommiasloDers'  decision.  D^artnent  2. 
Appeal  from  anpolor  oonrt,  Ban  Diego  coun- 
ty; Ge(Wge  Pnterliangfa.  Judge. 

Action  by  B.  D.  Olugston  against  O.  O. 
Gorretson  to  recover  damages  for  slander. 
Hiere  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.  Afflnned. 

Gonklln  &  Hughes  and  T.  B.  Bbaw,  for  ap- 
pellant Worics  ft  WOTfcs  and  D.  L.  Wlthlng- 

ton,  for  respondent 

YANGLIEF,  G.  Action  for  damages  alleg- 
ed to  bave  been  suffered  by  plaintiff  in  con- 
sequence of  defamatory  worda  spofeen  by  de- 
fendant of  and  conc^nlDg  the  plaintiff.  The 
Avowing  is  a  copy  of  the  complaint:  "(1) 
That  on  the  7th  day  of  March,  1893,  a  ware- 
bouse  In  a  yard  owned  by  the  Pacific  Wood 
and  Goal  Company  was  set  on  fire,  and  It 
was  suspected  that  It  had  been  feloniously 
set  on  fire.  (2)  That  on  the  7th  day  of 
March,  1893,  at  San  Dlefco,  the  defendant  In 
the  hearing  of  C.  K.  Stewart  and  sundry 
other  persons,  spoke  of  and  concerning  the 
plaintiff  the  false  and  scandalous  words  fol- 
lowing, to  wit:  'OIngston  eet  dre  to  the  yard; 
set  fire  all  along  here.'  And  that  upon  the 
8th  day  of  March,  1803,  in  the  presence  of 
Thomas  Croghan  and  sundry  other  persons, 
the  said  defendant  spolce  of  and  concerning 
the  plaintiff  the  false  and  scandalous  words 
following:  'Clugston  made  a  good  }ob  of  it. 
Clngston  set  the  yard  adre.  He  was  seen 
going  out  of  the  yard  ten  or  fifteen  mln- 
utee  before  the  fire  broke  out'  And  upon  the 
8tta  day  of  March,  1883,  In  the  presence  ot 
Herman  Mosher  and  sundry  other  persons. 


thesalddefendantspokeof  and  coneemlngthe 
plaintiff  the  false  and  scandalous  words  fol- 
lowliv,  to  wit  'Glngston  set  the  fire.'  That 
the  defendant  meant  thereby,  and  was  so  nn- 
dtfstood  by  those  hearing  him,  that  the  plain- 
tiff had  feloniously  set  fire  to  said  yard.  (4) 
That  the  said  words  were  false  and  defam- 
atory. That  the  plaintiff  has  sostalned  dam- 
age by  reason  of  said  false  and  scandalous 
words  In  the  snm  of  twenty  thousand  dollars. 
Wherefore  the  plaintiff  prays  Judgment 
against  the  defendant  In  tiie  snm  ot  twenty 
thousand  doUais."  I>ee»Bdant  demurred  to 
the  complaint  on  the  ground  '*tbBt  It  does  not 
state  a  cause  of  action."  The  demurrer  was 
overruled,  and  defmdant  answered  as  fol- 
lows: "Gomes  now  titie  defendant  and  by 
leave  of  court  flies  this,  his  amended  answer, 
and  admits  tiie  aUegationa  of  paragraphs  1 
and  8  of  said  complaint;  admits  tiiat  be 
spoke  concerning  the  plaintiff  the  words  al- 
leged In  paragraph  2  of  sidd  complaint  to 
have  been  spoken  by  blm.  Bnt  denies  that 
said  words,  or  any  of  them,  wore  either  false, 
scandalous  or  defamatory;  on  the  contrary, 
this  defendant  upon  InfCHinatlon  and  belief, 
alleges  that  each  and  all  of  said  words  char^ 
ged  to  have  been  spoken  by  Urn  are  troe. 
Defendant  denies  that  plaintiff  has  sustained 
damage  by  reason  of  said  words  used  by  de- 
fendant or  any  of  them.  In  Uie  snm  of  twen- 
ty thousand  dollars,  any  other  snm.  And, 
further  answoing,  defendant  avers:  niat  at 
the  time  at  which  said  words  were  spoken 
by  blm  certain  litigation  was  pending  be- 
tween  plaintiff  and  this  defendant  with  oth- 
ers, OTW  an  electloa  of  a  board  of  directors 
of  the  Padfle  Wood  and  Goal  Company,  and 
Involving  the  right  to  possession  and  control 
of  the  said  yard,  and  this  defendant  with 
his  associates,  had  acquired  possession  and 
control  of  said  yard,  and  was  in  possesirion 
at  the  time  of  said  fire,  to  wit  March  7, 18^; 
that  by  reason  of  tUs,  defendant  and  bis  as- 
sociates being  In  control  and  possession  of 
said  yard,  and  by  reason  of  defendant  and 
others  then  in  possession  of  said  yard  pre- 
venting said  Glugston  from  gaining  control 
and  possession  thereof,  and  carrying  on  the 
wood  and  coal  business  In  the  name  of  said 
Pacific  Wood  and  Coal  Company,  he,  the  said 
Clugston,  became  greatly  angered  and  ez- 
aspmited,  and  made  numerous  threats  of 
doing  bodily  harm  to  this  defendant  and 
others  in  control  of  said  yard  as  well  as  the 
management  of  the  business  of  said  com- 
pany, and  at  divers  times  expressed  himself, 
in  Substance,  that  be  would  rather  see  the 
property  destroyed  than  be  in  the  possession 
and  control  of  defendant  and  his  associates,* 
all  of  which  was  known  to  this  defendant 
at  the  time  he  spoke  the  words  set  forth 
in  paragraph  2  of  said  complaint"  The  jury 
returned  a  general  verdict  for  plaintiff,  as- 
sessing the  damage  at  ¥800;  and  also  a  spe- 
cial verdict  on  Issues  submitted  by  the  court 
to  the  effect:  (1)  That  at  the  times  the  words 
wm  spoken,  and  at  the  time  the  aiutwer  was 
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.filed,  the  defendant  believed  the  words  spoken 
were  true,  and  that  facts  known  to  defend- 
ant and  Information  given  to  him  warranted 
such  belief ;  (2)  that  defendoDt  was  not  guilty 
of  actual  or  express  malice,  and  that  noth- 
ing was  found  or  allowed  as  exemplary  dam- 
ages; (3)  that  l)efore  filing  his  amended  an- 
swer the  defendant  endeavored  in  good  faith 
to  ascertiin  whether  the  charge  made  by  him 
against  the  plaintiff  was  true;  (4)  but  that 
the  words  spoken  were  false.  Judgment  was 
rendered  for  plaintiff  in  accordance  with  the 
general  verdict,  and  defendant  brings  this 
appeal  from  the  judgment  on  the  Judgment 
roll  containing  a  bill  of  exceptions  to  instruc- 
tions given  to  the  Jury  at  request  of  the  plain- 
tiff. 

1.  It  Is  contended  that  the  court  erred  in 
overruling  defendant's  demurrer  for  the  rea- 
son that  the  words  alleged  to  have  been 
spoken  by  defendant  are  not  per  se  action- 
able. It  is  claimed  that  the  words  spoken 
charge  plaintiff  with  having  set  on  fire  only 
the  yard  In  which  the  warehouse  stood,  and 
that  setting  fire  to  a  yard  is  not  arson  nor 
any  other  crime.  This,  I  think,  is  errone- 
ous In  two  respects:  In  the  first  place,  the 
yard  In  which  the  warehouse  Is  alleged  to 
have  been  set  on  fire  should  be  regarded 
prima  facie  as  "appurtenant  to  or  connected 
with"  the  warehouse,  and  therefore  within 
the  definition  of  the  word  "building"  given 
in  section  448  of  the  Penal  Code;  and  the 
yard  being  so  appurtenant  to  or  connected 
with  the  warehouse,  the  setting  of  it  on  fire 
was  arson.  Pen.  Code,  fl§  447,  448.  In  the 
second  place,  It  la  alleged  that  "a  warehouse 
in  a  yard  *  *  •  was  set  on  fire,"  and  that 
on  March  Sth,  In  the  presence  of  Mosher  and 
others,  defendant  said,  "Clugston  set  the 
fire."  Under  the  circumstances  alleged, 
these  words  obviously  meant  that  Clugston 
set  fire  to  the  warehouse,  and  must  have  been 
so  understood  by  Mosher  and  others  to  whom 
they  were  spoken;  and  no  Innuendo  was  nec- 
essary to  show  the  meaning.  That  he  had 
said  to  others  on  March  7th  that  "Clugston 
set  fire  to  the  yard  all  along  h^e,"  and 
"made  a  good  job  of  It,"  is  not  Inconsistent 
with  what  he  said  to  Mosher  and  others  on 
the  next  day.  It  was  not  necessary  to  al- 
lege that  the  warehouse  was  consumed  or 
destroyed  by  the  fire.  Pen.  Code,  §  451.  If 
distinct  causes  of  action  are  not  separately 
stated,  or  not  stated  with  sutflclent  certain- 
ty, these  defects  were  waived.  Code  Civ. 
l^roc.  8  434.  As  having  a  general  bearing 
on  the  question  of  sufficiency  of  the  com- 
plaint, the  following  cases  are  referred  to: 
Chamberlain  v.  Vnuce,  51  Cal.  75;  Fleming 
v.  Albeck,  67  Cal.  7  Pac.  fi-TS;  Thompson 
V.  Barkiey,  27  Pa.  St.  2(Ki.  I  think  the  com- 
plaint is  sufficient  to  stiind  the  test  of  a 
general  deiuiu-rer. 

2.  The  only  ground  of  objection  to  instruc- 
tions given  to  the  Jury  is  that  they  assume 
that  the  words  admitted  to  have  been  spoken 
under  the  circumstances  alleged  In  the  com- 


plaint and  answer  imputed  to  {^alntlff  the 
crime  of  arson.  As  above  shown,  the  words 
alleged  to  have  been  spoken  are  actionable 
per  se.  The  answer  expressly  admits  the 
speaking  of  the  words  under  the  circumstan- 
ces alleged  in  the  complaint,  and  alleges  no 
circumstance  tending  to  show  that  they  were 
spoken,  or  intended  to  be  understood,  In  any 
other  than  their  proper  and  ordinary  sense; 
but  does  allege  circumstances  in  mitigation, 
tending  to  show  that  defendant  had  reason 
to  believe  that  plaintiff  did  set  fire  to  the 
property,  and  a  motive  for  Imputing  the 
crime  to  him.  The  first  two  Instructions 
given  embody  and  sufficiently  exemplify  the 
only  ground  of  objection  to  Instmctiona. 
They  are  as  follows:  "This  is  an  action  for 
slander  for  words  alleged  to  have  been  spo- 
ken by  the  defendant,  charging  the  plalntilf 
with  the  crime  of  arson.  The  defendant  ad- 
mits the  speaking  of  the  words,  but  alleges 
that  the  words  spokMi  were  true,  and  sets 
up  certain  mitigating  circumstances."  "Un- 
d^  these  pleadings  no  proof  was  necessary 
on  the  part  of  plaintiff  to  make  out  his  case. 
The  defendant  having  admitted  the  speaking 
of  the  words,  the  law  presumes  that  the 
words  were  both  false  and  malicious.  Thwe- 
fore  the  burden  of  proving  the  truth  of  the 
.words  or  any  facta  toidlng  to  mitigate  the 
damages  was  on  the  defendant."  At  request 
of  defendant  the  court,  among  others,  gave 
the  following  Instractlons:  "If  the  jury  do 
not  find  the  plea  of  justification  to  be  true, 
.but  do  find  the  defendant  guilty,  then  the 
Jury,  in  estimating  the  amount  of  plaintiff's 
damages,  may  take  Into  consideration  any 
facts  proven  tending  to  show  whether  or 
not  the  utterance  of  the  words  complained 
of  was  made  by  the  defendant  In  the  belief 
that  they  were  true.  Though  the  jnxy  may 
believe  from  the  evidence  that  the  defend- 
ant was  guilty  of  speaking  the  words  char- 
ged In  the  complaint,  and  that  said  words 
are  untrue,  still,  If  the  jury  find  from  the 
evidence  that  the  words  were  spoken  without 
actual  malice  on  the  part  of  defendant,  but 
in  good  faith  believing  them  to  l:>e  true,  then, 
and  In  that  case,  the  verdict  of  the  jury 
should  be  confined  to  the  actual  damages 
sustained  by  plaintiff."  I  think  the  jury 
were  properly  Instructed,  and  that  the  Judg- 
ment should  be  affirmed. 

We  concur:   SBARLS,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  judgment  appealed 
from  is  affirmed. 


THOMAS  V.  LAN'B  et  al. 

(Supreme  Court  of  Arizoca.    Jan.  16,  1894.1 

Appeal— AssioNUBNT  or  Errors. 

Where  no  asRignment  of  error  is  filed, 
a  judgment  will  be  affirmed  ooless  fundamental 
error  appears  on  the  ta.ce  of  the  record. 
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Appeal  from  district  corortj'Htial  county; 
before  Justice  Owen  T.  Rouse. 

Action  between  David  S.  Thomas  and  J. 
M.  Lane  and  others.  From  the  Judgment, 
Thomas  appeals.  Afllrmed. 

F.  3.  Heney,  for  appellant.  W.  B.  Stone 
and  Kibbey  &  Israel,  for  appell(H;s. 

HAWKINS,  J.  Appellees  moved  to  affirm 
the  Judgment  for  several  reasons,  viz.:  (l) 
That  there  is  no  bill  of  exceptions  filed;  (2) 
no  statement  of  facts  filed;  (3)  no  assign- 
ment of  errors  was  filed.  An  examlnatton  of 
the  record  discloses  the  fact  that  no  assign- 
ment of  errors  was  filed.  We  do  not  think 
It  necessary  to  examine  as  to  the  other  de- 
fects. Paragraph  940,  Rev.  St  1887,  provides 
that  in  all  cases  the  appellant  or  plaintiff  In 
error  shall  file  with  the  clerk  of  the  court  be- 
low an  asirignment  of  errors  distinctly  sped- 
fyluK  the  grounds  on  which  be  relies,  and  all 
errors  not  so  distinctly  specified  shaU  be  con- 
sidered by  the  supreme  court  as  waived. 
The  statute  Is  conclusive  of  the  question,  and 
has  often  been  construed  by  this  court. 
Sutherland  r.  Putnam  (Ariz.)  24  Pac.  320; 
Gila  K.  I.  Ca  T.  Wolfley,  Id.  257;  U.  S.  v. 
Tldball  (Ariz.)  29  Pac.  385.  No  fundamental 
(HTor  of  which  this  court  takes  notice  with- 
out a  formal  assignment  of  errors  appears  on 
the  face  of  the  record.  The  court  appears  to 
have  had  jurisdiction  of  the  snbject-matter 
and  of  tbe  parties  to  the  action,  and  the 
pleadings  warrant  the  Judgment  The  ;}udg- 
ment  is  affirmed. 

BAKER,  C.  J.,  and  SLOAN.  J.,  concur. 


DOBSON  T."DWEXS,  Sheriff. 
(Supreme  Court  of  Wyoming.  July  25,  1804.) 
DiaMissAL  or  Appeu.. 
Aa  appeal  will  not  be  distuiBsed  where 
the  transcript  shows  that  a  demtirrer  waa 
oremiled,  which  rnhnfr  is  assiinied  as  error,  be- 
ranse  the  tratisciipt  doea  not  show  that  time 
was  asked  or  ciTen  to  iHesent  a  bill  of  excep- 
tioDs,  when  It  aces  show  that  a  bill  was  present- 
ed, in  vacation,  within  the  time  given  lor  set- 
tlement, as  the  statute  provides. 

Error  to  district  court,  Weston  county; 
William  S.  Metz,  Judge. 

Action  by  Blla  Dobson  afrainst  John  Owens, 
sheriff.  Demurrer  to  an.s\ver  ovornded,  and 
plaintiff  brings  error.  Motion  to  dismiss  de- 
nied. 

Lacey  &  Van  Devanter  and  M,  B.  Campiln, 
for  plaintiff  in  error.  E.  E.  Lonabuugh,  for 
defendant  in  error. 

GItOESBECK.  C.  J.  The  defendimt  In  er- 
ror moves  to  dismiss  the  proceedings  in  er- 
ror for  want  of  jurisdiction  In  this  court, 
t>ecause.  In  effect,  the  journal  entries  of  lliu 
court,  as  emiKKlled  in  the  transcript,  do  not 
show  that  time  was  asked  or  given  to  re- 
duce the  exceptions  of  plaintiff  in  error  to 
writing  and  present  them  to  the  court,  al- 


though the  blU  of  exceptions  'shows  that  ^he 
plaintiff  in  error  presented  her  bill  of  excep- 
tions to  the  Judge  of  the  court  befc«-e  whom 
the  cause  was  tried,  In  vacaUon,  within  the 
time  given  for  settlement  and  allowance, 
which  is  permitted  by  the  express  provision 
of  statute.  The  transcript  of  the  Journal  en- 
tries of  the  district  court  does  not  show 
that  time  was  asked  or  given  to  the  plain- 
tiff in  error  to  prepare  and  present  her  bill 
of  exceptions  for  allowance  to  the  court  or 
Judge.  However,  the  transcript— which,  it  is 
admitted.  Is  defective— shows  that  the  de- 
murrer of  the  plaintiff  In  error  to  the  answer 
of  the  defendant  In  error  In  the  trial  court 
was  overruled,  and  an  exception  waa  taken 
to  the  adverse  nding  of  the  court  by  the 
plaintiff  In  error,  and  this  ruling  of  the  trial 
court  Is  assigned  as  error  in  the  petition  In 
error.  This  is  sufficient  to  confer  jurisdlc- 
tion  upon  this  court,  without  regard  to 
the  matters  presented  In  the  bill  of  ex- 
ceptions. The  pleadings  in  the  trial  court 
are  a  part  of  the  record,  and  there  Is 
no  necessity  for  Incorporating  them  In  the 
bill  of  exceptltHis.  The  ruling  upon  a  de- 
murrer to  a  pleading  is  not  cause  for 
granting  a  new  trial,  and  a  motion  for  a 
new  trial  Is  not  necessary  to  preserve  an 
exception  taken  to  such  ruling,  Perkins  v.  ' 
MdJowGll,  3  Wyo.  328,  23  Pac.  71.  It  ap- 
pears, therefore,  that  the  record  of  the  court 
below  presented  by  the  transcript  shows 
that  an  exception  to  the  ruling  of  the  trial 
court  overruling  the  demurrer  to  the  answer 
of  defendant  was  taken  by  the  plaintiff, 
and  the  petition  in  error  contains  an  as- 
s^ment  of  error  based  on  this  action  of  the 
court.  So,  notvrithstandlng  any  seeming  con- 
flict between  the  liUl  of  exceptions  and  the 
record  of  the  court,  as  shown  by  Its  Jom-nal 
entries,  sufficient  matter  is  presented  to  this 
court,  upon  alleged  errors  In  settling  the 
pleadings,  to  give  this  court  Jurisdiction  of 
the  cause.    The  motion  to  dismiss  la  denied. 

Counsel  for  plaintiff  In  error  having  sug- 
gested a  diminution  of  the  record,  and  hav- 
ing asked  leave  to  file  an  amended  trans- 
cript containing  all  the  Journal  entries  of  the 
court  in  usual  form,  the  request  is  jijrnnted, 
and  the  amended  transcript  Is  here  sulwtl- 
tuted  for  the  original  transcript  filed.  This 
presents  for  rerlow,  with  the  assignment  in 
error  of  the  trial  court  the  action  of  the 
trial  court  In  overruling  the  demurrer  of  the 
plaintiff  below  to  the  answer  of  tiie  defend- 
ant. 

CONAWAY  and  OI.ARK,  JJ.,  concur. 


SNOHOMISH  COTTNTT  ABSTRACT  CO.  v. 
AXDKRSON  et  al. 

(Suiireme  Court  of  Wa-shinBton.  July  9,  ISIH.) 

COL'NTIBS— COKTKACTH  OF  ASSBSSOR — LlABlLTTIBS. 

The  board  of  oommissinneni  made  nn  or- 
der refosii^  to  allow  the  assessor  to  use  plain- 
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tlff*i  atMrtraet  books  in  making  the  aaaessment, 
but,  notwlthstaDdiag  thiB,  the  assessor  did  ase 
the  books,  and  agreed  that  the  county  would 
par  therefor.  Etid,  that  the  county  was  not 
liable. 

Appeal  from  superior  court,  Snohomish 
county;  John  C,  Denney,  Judge. 

Action  by  the  Snohomish  County  Abstract 
Company  aj^ainst  Fred  S.  Anderson  and  oth- 
ere,  commissioners  of  Snohomish  county, 
and  Snohomish  county  to  recover  tor  the 
use  of  abstract  books  by  the  county  asseesor. 
Judgment  for  tdaintifT,  and  defendants  ap- 
peal. BeTersed. 

A.  D.  Austin,  for  appellants.  Ccdeman  & 
Hart,  for  respondent. 

SCOTT,  7.  This  action  was  Ivonght  by 
the  plaintiff  to  recover  for  the  use  of  its 
abstract  books  by  the  county  assessor  in  mak- 
ing the  county  assessment  in  1892.  The  al- 
lesatlons  ot  the  complaint  were  admitted 
Qpon  the  trial,  exceptbig  that,  "without  the 
information  so  fomlslied  by  the  plaintiff,  the 
aBsesaor  could  not  hare  made  the  assess- 
.iient,"  and  lliat  "the  Infwmatiini  and  the 
use  of  such  books  was  of  the  valoe  of  fiye 
hnndred  d<^lar&"  The  cause  was  tried  wlth^ 
oat  a  jury,  and  Judgment  was  raidered 
the  plaintiff  for  the  sum  claimed. 

Appellants  contend  that  tbe  charge  was  an 
nnaathorised  one,  tar  which  the  county  Is 
not  liable.  It  Is  Insisted  by  the  respondent 
that  the  only  (meetion  we  can  consider  Is 
whether  the  county  Is  liable  for  the  reason- 
able Talne  of  the  Infnsnatlon  so  fumtslied, 
from  tiie  standp(dnt  that  the  use  of  such 
books  was  Ind&qienaaUe  to  tb»  making  of 
the  aaseaamait  The  testlnumy  taken  at  the 
trial  is  In  the  record,  and  also  certain  find- 
ings ot  fact,  <me  of  which  Is  "that,  without 
the  Informatltm  so  famished  by  l^Udntlff,  the 
assessor  of  Snohomish  county  eould  not  have 
made  an  assessment  of  said  coonty  tee  the 
year  1892,  eiOtx  within  the  time  prescribed 
1^  law,  or  at  aU."  We  cannot  concede  the 
fcwce  to  this  finding  which  tba  respondent 
contends  It  should  hare  as  aforesaid,  for  we 
are  boimd  to  know,  as  a  matter  of  law,  that 
these  books  were  not  the  cady  source  from 
which  the  Information  required  could  have 
been  obtained.  Abstract  books,  of  course, 
only  show  the  information  oontabied  In  the 
county  records,  although  in  a  mwe  conven- 
ient and  ablveriated  shape;  and  even  If  we 
should  iffesunw  that  the  records  were  lost 
or  destroyed,  of  which  there  was  no  proof, 
recourse  eooid  stlU  have  been  had  to  the 
dtixens.  Conseqaoitly,  It  Is  erldent  lhat 
the  use  of  such  hooka  was  only  a  matta  of 
convenience,  and  not  of  necessity.  It  is  also 
eyldoit  that  respondoit's  attm-ney  so  views 
the  matter,  tor  in  his  brief  he  says:  "Tlie 
assessor,  deshing  an  abstract  of  the  record 
title  to  real  estate  in  Snc^omlsh  coun^,  to 
aid  him  In  making  his  assessment;  made 
known  his  desires  to  the  board  of  county 
oommlssloners,"  etc.   The  board  of  county 


oommlB8i<merB  made  an  order  refusing  to- 
comply  with  such  request  The  assessor, 
however,  entered  Into  an  agreement  with 
the  respondent  for  the  use  of  Its  books,  un- 
dertaking to  bind  the  county  therefor,  not- 
withstanding said  action  of  the  commis- 
sioners. It  may  be  that  the  most  convenient 
and  economical  way  of  obtaining  the  Infbr- 
matlon  required  was  by  the  use  of  such 
books,  yet,  even  if  tho  commissioners  would 
have  been  authorized  to  procure  said  books 
fOT  such  purpose,  it  Is  dear  the  assessor  had 
no  such  authority  without  any  authorization 
from  the  commissioners,  leaving  a  direct  re- 
fusal to  permit  him  to  procure  the  same- 
out  of  the  questloa  It  might  have  been  Im- 
possible for  the  assessor,  individually,  to 
have  procured  the  necessary  information;  if 
so,  It  Is  usual  In  such  cases  to  employ  depu- 
ties to  assist  But  the  impossibility  of  mak- 
ing the  assessment  otherwise  would  not  have 
been  enou^  to  authorize  or  empower  the 
assessor  to  take  the  course  he  did  take.  The 
use  ot  a  horse  might  have  been  necessary 
to  enable  the  assewor  to  travel  around  more 
speedily,  or  within  the  time  required,  and 
the  assessw,  unaided,  might  have  been  nn- 
able  to  procure  one,  yet  It  would  scarcely  be 
contended  that  this  would  afford  ground  suffi- 
cient to  authorise  the  commissioners  to  pro- 
vide one,  or  to  base  a  charge  upon  against 
the  county,  if  the  commissioners  should  re- 
fuse to;  and  yet  such  a  charge  could  be  sus- 
tained, if  the  one  Involved  in  this  action  could 
be,  tar  tbey  stand  upoa  the  same  ground. 
Bevosed  and  dismissed. 

DUNBAR,  C.  J.,  and  ANDEB8,  HOTT^ 
and  STILES.  JJ..  concur. 


TOWN  OF  HAMILTON  v.  CHOPABD  et  aL 
(Snpreme  Court  of  Washhigtra.  July  9,  1SM.> 

MUKIOIFAL  iMPHOVBHBNTS  —  ASSBSSMBITT— VaUD- 
ITT  or  COHTRAOT. 

1.  la  SD  action  by  a  town  to  foreclose  a  lien 
growioK  out  of  an  assessment  for  the  improve* 
meat  of  a  street  the  plaintiff  mast  show  that  a 
oon tract  for  the  work  had  beea  actually  entered 
into,  and  it  Is  not  aufiicien.:  to  show  that  the 
common  council  opened  bids  and  awarded  the 
wwk. 

2.  Where  the  proceedinn  of  the  comm<m 
council  in  regard  to  letting  ue  cootract  simply 
consist  of  opening  bids  and  awarding  the  work, 
without  stating  toe  amount  of  the  bids  submit- 
ted, or  the  sum  for  which  the  work  was  award- 
ed, they  are  insufficient  to  antliorise  the  con- 
tract. 

3.  An  assessment  roll  which  merdy  gives 
names  of  owners,  descrlptioofc  of  property, 
amonnt  charged  against  each  lot,  and  the  resi- 
dences of  owners,  is  not  prima  facie  evidence  of 
the  regularity  ox  the  proceedingt>  ^or  to  the 
making  of  such  asHesaiDent  roll.  Town  of  El- 
ma  V.  Carney,  30  Pac.  732,  4  Wash.  41S,  dia- 
tingnished. 

Appeal  from  superior  court,  Skagit  ccimty; 
Henry  McBride,  Judge. 

Action  by  town  of  Hamilton  against  L. 
Ghopard  and  wife  and  Vnak  Wlikeson  and 
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wife  to  foreclose  a  Hen  growlnff  out  of  an  as- 
sessment. Judgment  was  rendered  for  de- 
fendants, and  plaintiff  appeals.  Judgment 
affirmed. 

I.  E.  Sbranger,  Sinclair  &  Smith,  and  N. 
W.  Bolster,  for  appellant.  Kerr  &  McCord 
and  D.  M.  Woodburjr,  for  respondents. 

HOYT.  J.  Tlil^  actlop  waa  brooffbt  hj  afv- 
pellaut  to  foreclose  an  alleged  11^  growing 
out  of  an  attempted  aoseHmait  for  tbe  im- 
prorement  of  one  of  its  streets.  The  fwmal 
au^tatlfuu  of  Uie  complaint  aa  to  tbe  Incor- 
poration of  appellant,  and  other  matters  of 
this  Und,  were  admitted,  bat  the  aUegations 
as  to  the  imfffoTement  of  tbe  street,  and  tbe 
making  of  an  assessment  to  par  for  the  same, 
were  denied.  Upon  title  Issues  thus  made  tbe 
cause  went  to  trisL  Tbe  plaintiff  put  In  erl- 
dence— First,  a  general  ordinance  prescribing 
tbe  method  by  which  Its  streets  sboold  be 
improved,  and  assessments  therefbr  made; 
second,  tbe  mlnntes  of  a  meeting  of  Its  com- 
mon council,  from  i^lch  it  only  ai^eared 
that  certain  Mds  for  tbe  Improrement  of 
Cumberland  street  were  opened  in  the  pres- 
ence of  the  coun^  and  tlut  of  W.  H.  I^tkes 
accepted.  These  mlnntes  do  not  oontain  tbe 
amount  of  any  of  the  Uds  sQbmttted.  so  that 
■Qie  acceptance  of  the  bid  of  W-  H.  HakM  In 
no  manner  Informed  the  court  or  anybody 
else  of  the  amount  for  which  he  was  to  do 
the  work  specified  In  the  contract.  PlalntilE 
next  introduced  what  Is  denominated  in  the 
fttatement  of  fitcts  as  tbe  "Street  Asaessment 
Roll  for  Cumberland  Street."  but  which  was 
In  the  shape  of  a  book,  wttb  certain  columns 
marked  and  ruled  upon  it,  from  which  it  only 
appeared  that  such  columns  were  headed  re- 
spectiTely  with  the  words,  "Name,"  "Lot," 
"Block,"  ''Addition,"  "Street,"  "Feet," 
"Amount,"  "Besidence,"  and  thereunder,  re- 
spectively, "L.  Chopard,"  "20,"  "16,"  "Sec- 
ond." '"Cumberland,"  "lOO,"  "T0.95,"  "Seat- 
tle;** and  this  was  all  the  Information  that 
could  be  gathered  from  the  so-called  "assess- 
ment roll."  Plaintiff  tben  called  Fred  B. 
Pape,  who  testified  only  to  the  fact  that  he 
was  the  anditco-  of  Skagit  county,  that  lot 
20  In  block  16  fronted  on  Cumberland  street, 
and  that  such  street  had  been  properly  dedi- 
cated. These  are  all  the  proofs  that  the 
statement  of  facts  shows  to  have  been  Intro- 
duced or  ottered  before  plaintiff  rested  Its 
case.  "When  it  bad  so  rested,  defendants 
made  a  motion  tor  a  nonsuit,  which  was 
granted,  and  from  the  jnd^nent  rendered 
thereon  this  appeal  has  been  prosecuted. 

The  facts  shown  by  these  proofs  were  not 
snfliclent  to  establish  a  lien.  It  nowhere  ap- 
peared thmfrom  that  any  contract  for  the 
improvement  of  tbe  street  bad  ever  been  en- 
tered Inta  ^e  proceedings  of  the  council 
above  referred  to  were  mtlrely  insuflldent 
tor  that  purpose;  and,  as  there  was  no  other 
proof  upon  the  subject,  excepting  the  street 
assessment  roll,  It  was  not  shown  that  any 


facts  existed  which  und«>  tbe  ordinance  au- 
thorized the  making  of  such  rolL  We  do 
not  understand  from  appellant's  brief,  that  It 
very  strenuously  contends  that  sufficient 
facts  were  shown  to  anth<n4se  the  court  to 
find  that  an  assessment  had  been  regularly 
made.  Its  contention  that  the  Judgment 
should  be  reversed  la  founded  upon  its  under- 
standing of  the  ruling  of  this  court  In  the 
case  of  Town  of  Blma  v.  Carney,  4  Wash. 
418,  30  Pac.  732.  But,  even  If  that  case  was 
to  receive  the  interpretation  contended  for 
by  appellant,  not  enough  appeared  in  refer- 
ence to  the  so-called  "street  assessment  roll" 
to  bring  It  within  the  definition  of  such  roll 
contained  in  the  oplnicm  in  that  case.  When 
it  was  said  therein  that  the  assessment  roll 
was  prima  fade  evidence  ot  the  regularity  of 
the  proceedings,  an  assessment  roll  which 
bad  upon  its  face  such  authentication  and 
certiflcatloA  as  constituted  It  a  warrant  for 
the  ooUectton  of  taxes  was  contemidated. 
The  so-called  "assessment  roll"  introduced  In 
evidrace  In  this  esse,  so  fsr  as  it  appears 
from  the  statement  of  facts,  had  nothing 
whatever  upon  it  to  anthentlcato  it  In  any 
mannw.  It  was  simply  a  column  of  names, 
descr^itlons,  and  figures,  and  was  evidence 
of  nothing.  But,  even  if  this  so-culled  "as- 
sessment roll"  hod  been  such  as  to  Mug  It 
within  the  rule  announced  in  the  case  above 
cited,  it  would  not  follow  that  such  rule  could 
have  force  when  the  affirmative  iHOof  offered 
on  the  part  of  the  plaintiff  showed  that  the 
council  had  never  talran  the  st^  necessary 
to  give  it  Jurisdiction  to  make  such  a  roU. 
Where  the  plaintiff  seeks,  as  In  this  case,  to 
put  in  all  the  proceedings,  aiougb  must  ap- 
pear to  show  that  the  assessment  roll  was 
made  in  pmrsuance  of  the  autbraity  of  the 
common  eonncil,  befi«e  It  can  have  force  in 
a  suit  where  the  fitct  of  tbe  making  of  the 
assessment  was  put  In  Issue  by  tbe  pleadings. 
In  towns  of  this  dass  entire  regularity  In 
the  proceedings  cannot  be  expected,  and  tech- 
nical objections  should  be  overlooked  by  the 
courts;  but  matters  of  substance  cannot  be 
BO  overlooked  without  a  vlobtlon  ot  tbe  con- 
stitutional provision  as  to  the  taking  of  jjanp- 
erty  without  due  ivocess  of  law.  The  Judg- 
ment will  be  affirmed. 

DUNBAB,  O.  J.,  and  SCOTT,  ANDBRS, 
and  STIUBS,  JJ.,  concur. 


STATE  ez  rd.  Mc&lABTIN  V.  WHITNBT. 
(Suineme  Conrt  of  Washington.  July  10, 1804.) 
DuTBiCT  ATTORun— Election  — Fjluko  Vaoak- 

CIE8. 

Laws  1885-86.  p,  59.  provided  for  the 
election  prosecuting  attorneya  by  districts. 
(Mmsiating  in  soni'!  cases  of  one,  and  In  other 
cases  of  several,  counties.  Vacancies  were  filled 
by  the  governor.  Section  5.  art.  11,  of  the  con- 
stitution, afterwards  adopted,  required  the  leg- 
islature to  provide  by  law  ioi  toe  electioa  of 
prosecnttng  attom^s  in  the  several  counties. 
By  section  6  the  county  comndssioiun  filled  va- 
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cancles.  Laws  1889-90,  pp.  302,  304,  and 
Laws  1891,  p.  G,  enumerate  the  county  officers, 
one  being  a  iwosocuting  attorney,  but  do  not 
provide  for  their  election.  Held,  that  the  law  of 
1886  was  amended  by  the  eODBtltution  so  as  to 
require  the  election  of  a  prosecuting  attorney 
in  each  county,  and  that  the  commissioners,  and 
not  the  goveraor,  had  power  to  fill  vacancies. 

Appeal  from  superior  court,  Snohomish 
county;  Henry  McBride,  Judge. 

Action  by  the  state  of  Washington,  ei  reL 
William  H.  R.  McMartln,  against  Lewis  C. 
Whitney,  to  try  title  to  otfice.  Judgment 
tor  defendant,  and  platntitC  appeals.  Affirm- 
ed. 

Flshback,  Sapp  &  Ferry,  for  appeUant, 
Whitney  &  Fnuue,  f)v  respondent 

STILBS,  X  A  vacancy  having  occuned 
In  the  ofSce  of  prosecuting  attorney  of  Sno- 
hranlsh  county,  the  rei^ndent  waA  on  May 
0,  1893,  appointed  by  the  board  of  county 
commlaatoiters  to  hold  the  office.  On  the 
same  day  the  goremor  ai^inted  the  appel- 
lant Both  appointees  qualified,  but  rupcmd- 
eat  obtained  possession  of  tti&  office,  and 
appellant  brous^t  this  action  to  try  the 
title.  The  case  InvolTea  the  question  wheth- 
er the  govemor  w  the  county  commlssionerB 
possess  the  power  of  appc^tment  to  fill  a 
vacancy  in  the  office  in  questlcm. 

The  only  law  upon  our  statute  Ixxto  which 
pretends  to  provide  tot  the  election  oeC  prose- 
cuting attcvneys,  and  defines  their  authmily 
In  detail,  is  that  of  February  4,  18S6  (Laws, 
p.  59).  That  act  prescribed  that  there  should 
be  elected  "in  the  district  comprising  •  *  • 
county  one  prosecuting  atbnney."  In  some 
cases  there  waa  one  county,  and  in  others 
there  were  several  counties,  in  a  district 
King,  Kitsap,  and  Snohomish  counties  were 
thus  united  as  a  district  In  which  one  at- 
tOTney  only  waa  provided.  The  governor 
was  by  that  act  authorized  to  fill  vacancies. 
The  act  of  March  20.  1800,  entitled  "An  act 
classifying  the  counties  according  to  popula- 
tion, enumerating  the  county  officers,"  etc., 
confused  matters  a  little  by  naming  as  a 
county  officer  "one  county  attroney,"  and 
omitting  all  mention  of  prosecuting  attor- 
neys. But  the  general  Impresslcm  waa  that 
this  was  a  mere  lapsus  linguae;  and  this 
was  confirmed  by  the  act  of  February  3, 
1891,  which  BUbstantlnlly  declared  county 
attOTneys  and  prosecuting  attorneys  to  be 
the  same  officers.  Section  5,  art.  11,  of  tlie 
constitution  imposed  upon  the  legislature  the 
duty  of  providing,  by  gcuenil  and  uniform 
laws,  for  tlm  election  In  the  several  counties 
of  prosecuting  attorneys  and  other  county, 
township,  and  district  officers;  and  seetiuu 
6  of  the  same  article  Imixisud  upon  the 
boards  of  county  commissioners  the  duty  of 
filling  vacancies  in  all  countj-  offlcos.  Thu 
legislature  of  1800  did  not  provide  for  the 
election  of  any  county  offi<-('i-s,  however;  the 
act  of  March  2(ith  having  for  its  object  only 
the  fixing  of  salaries,  ami  soma  provisions 
In  regard  to  depuUes,  feus,  etc.  has 


there  been  any  le^islaflcai  on  the  subject 
since,  the  existence  of  all  the  county  offi- 
ces In  the  state  depoidfng  entirely  u\y«ii 
laws  passed  during  the  territorial  jierlud 
The  electors  in  every  county  in  the  stuti-. 
however,  at  the  elections  of  1800-92,  treattil 
the  office  of  prosecuting  attorney  as  though 
the  constltullon  had  amended  the  act 
1886  so  as  to  require  the  electl<m  of  such  an 
officer  In  each  county,  whetha  It  had  thMv- 
tofore  been  associated  with  some  other  coun- 
ty in  a  district  or  not;  and  rightly  so.  as 
both  parties  to  this  case  must  concede,  since, 
if  the  eontraiy  woe  decided,  there  would 
be  no  iHroaecudng  attom^  tar  Snohomish 
county,  but  a  prosecuting  attorn^  for  tbp 
district  cmnpoeed  of  King,  Kitsap,  and  S^no- 
homlsh  counties.  We  think  the  popular  in- 
toriffetatlGsi  waa  right  In  this,  and  that  the 
amendment  was  carried  furtiier,  so  that  tlu> 
prosecuting  attorneys  became,  from  the  elec- 
tion of  1800,  county  aSicem,  almply»  wiUHmt 
eaxy  "district"  fvpeUatbm.  which  had  there- 
tofwe  attached  to  them  wholly  because  some 
<tf  them  happened  to  be  elected  1^  the  Joint 
vote  of  several  counties.  It  follows  that  the 
provision  of  the  oxistitution  in  regard  tn 
filling  vacantdes  affects  this  office,  and  that 
the  respondent  Is  rightfully  entitled  to  It 
wherefore  the  Judgment  Is  affirmed. 

DtTNBAB,  O.  J.,  and  SCOTT  and  AS- 
DBRS,  JJ.,  concur. 


VOLLEATH  v.  CROW  et  al. 
(Suiimne  Court  of  Washington.  July  10.  ISfM.i 
EviDsycB  or  Custom— New  Triil  — Hisco^tDL'cr 

OW  JOROR. 

1.  Where  both  parties  admit  aa  exprew 
agreement  as  to  where  the  logs  were  to 
scaled  and  delivered,  but  the  evidence  as  to  tht* 
place  of  delivery  is  conflicting,  evidence  of  a 
general  custom,  in  case  of  a  sale  of  logs,  Ti> 
scale  and  deliver  them  at  the  mill,  is  not  ad- 
missible. 

2.  A  new  trial  may  be  granted  where,  dur- 
ing the  trial,  plaintiff  and  a  juror  play  cards  and 
drink  together  at  a  snloon,  though  it  does  not 
appear  that  they  talked  about  the  case,  or  that 
plaintiff  paid  for  the  liquor. 

Appeal  from  superior  court  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  Otto  Vollrath  against  Thomas 
Crow  and  another  to  recover  the  amount  paid 
on  an  accommodation  note  for  defendants. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Iteversed. 

Bell  &  Austin  and  W.  R.  Andrews,  for  ap- 
pellants. Fishback,  Sapp  &  Ferry  and  A. 
W.  Frater,  tw  respondent 

SCOTT,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  the  amount  of  a  promissory 
note  for  $400,  which  he  alleged  he  bad  (.'X^ 
cuted  to  defendants,  without  any  considera- 
tion other  tlmn  for  tliclr  accouunodatlon.  and 
which  they  had  negotiated,  and  he  had  l>eoa 
compelled  to  pay.  Tlie  d^eQdaats  atbuined 
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the  mnklnff  snd  negotiation  of  tbe  note,  but 
denied  that  ft  was  without  any  other  consld- 
eration  than  their  accommodation,  and,  by 
way  of  counterclaim,  alleged  that,  In  Jao- 
nary  prevloug  to  tbe  execution  of  said 
note,  they  had  sold  and  delivered  to  the 
plaintiff  a  quantity  of  cellar  lo^s,  and  that 
the  plaintiff  bad  not  paid  any  part  of  tlie  pur- 
chase price,  otherwlHe  than  as  said  note  was 
a  partial  payment.  Tbe  plaintiff  replied,  de- 
nylns  this  afBrmatlre  matter.  Verdict  and 
judKiiieut  for  plaintiff. 

The  controversy  was  as  to  whether  the  title 
had  pattsed.  The  plaintiff  testified  that  tbe 
lojra  were  to  be  scaled  and  delivered  at  bis 
mill,  according  to  the  terms  of  the  contract. 
The  defendants  contended  that  the  lofja  were 
to  be  accepted  according  to  a  scale  made  at 
Priest's  point.  The  loffs  were  taken  from 
this  place,  and  were  lost  before  reaching  the 
mill.  The  plaintiff  was  allowed  to  Introduce 
proof  to  show  a  general  custom,  In  case  of  a 
sale  of  logs,  to  scale  and  deliver  them  at  tbe 
mill.  This  testimony  was  objected  to  by  the 
defendants,  and  its  admission  Is  alleged  as 
error.  AVe  tblnlc  the  point  is  well  taken.  The 
contract  was  not  indefinite.  There  was  sim- 
ply a  controversy  as  to  what  the  contract  was. 
Both  parties  admitted  that  there  was  an  ex- 
liress  agreement  as  to  where  the  logs  were  to 
be  scaled  and  delivered.  In  such  a  case,  proof 
of  a  custom  to  scale  at  tbe  one  place  or  tlie 
<itlier  was  Inadmissible.  "Where  a  contract 
is  by  word  of  mouth,  and  the  controversy  is 
not  as  to  the  meaning  of  the  terms  used  by 
the  parties,  but  as  to  what  pix'ciae  terms  had 
Ijoeu  In  fact  used,  evidence  of  custom  Is  not 
admissible."  Lawson,  X^s.ages  &  Cust.  S  187. 
And  see  Sanford  v.  RawHngs,  43  111.  92. 

A  great  many  qnestlons  have  been  raised  on 
this  appeal;  but  as  many  of  them  are  unim- 
portant, and  none  of  them  are  likely  to  arise 
niion  a  new  trial,  and  owing  to  tbe  Icnjjthy 
discussion  it  would  take  to  pass  upon  them, 
we  shall  not  undertake  to  do  so.  There  Is 
one.  however,  which  we  cannot  allow  to  pass 
without  comment.  A  motion  for  a  new  triol 
was  made  by  the  defendants,  and  proof  was 
submitted  that,  during  the  progress  of  the 
trial,  the  plaintiff  and  one  of  the  jurymen 
were  playing  at  cards  and  drinking  together 
at  a  saloon;  that  they  were  walking  together, 
and  conversing  with  each  other.  This  was 
not  contradicted,  altliinigb  affidavits  were 
submitted  to  tbe  effect  that  tlie  plaintiff  and 
the  juryman  In  quoKtlon  did  not  converse 
alxMit  tbe  case.  Nothing  was  said  as  to 
wbctber  the  plaintiff  or  the  juryman  paid  for 
tbe  liquor  which  was  drunk  by  tbcm  while 
they  were  pUiying  cards  togetlier.  It  seems 
that  defendants  were  unable  to  obtain  any 
proof  In  relation  thereto,  but  we  tlilid£  it  Is 
fair  to  assume  that  It  was  paid  for  by  the 
plaintiff.  It  was  a  matter  within  his  knowl- 
ed(,'e,  and  he  had  an  opix>rtunlty  to  show  the 
fact.  If  It  was  otherwise,  and,  having  failed 
to  do  so.  it  should  be  presumed  against  him, 
under  the  circumstances.  YTbile  vec  do  not 


say  what  we  wonld  do,  as  an  appellate  court, 
if  the  disposition  of  tbe  case  rested  upon 
this  one  question,  as  the  granting  of  a  new 
trial  Is  largely  Intrusted  to  the  discretion  of 
the  lower  court,  yet  we  may  safely  say  that, 
were  tbe  proposition  before  ns  originally 
as  a  trial  court,  we  would  grant  the  mo- 
tion toe  a  new  trial  upon  this  ground,  if 
there  were  no  other  reasons  to  warrant  It. 
Such  conduct  upon  the  part  of  the  plaintiff 
and  tbe  Juryman  was  reprehensible  In  the 
extreme.  Instead  of  seeking  each  other's  so- 
ciety, they  should  rather  have  avoided  it. 
Trials  of  causes  should  have  the  npt>earance 
of  fairness,  and  It  would  tend  gi-eatly  to 
bring  Judicial  proceedings  into  disrepute  If 
matters  of  this  kind  should  be  overlooked  or 
tolerated.  We  fully  agree  with  the  conten- 
tion of  appellant  that  a  verdict  ren<lered  by  a 
jury,  a  portion  of  whom  are  found  to  have 
been  promenading  the  street,  conversing, 
playing  at  cards,  and  drinking  with  tbe  suc- 
cessful litigant,  has  tbe  appearance  of  any* 
thing  but  fairness;  and  let  It  once  be  under- 
stood that  such  things  are  permissible,  and 
we  will  be  treated  to  tbe  spectacle  of  litigants 
vlelng  with  each  other.  In  both  private  and 
public  plfices.  In  attempts  to  win  tbe  good 
win  and  favor  of  the  Jury,  and  the  adminis- 
tration of  tbe  law  greatly  scandalized  tbcre- 
by.  Reversed. 

DUNBAB.  C.  X,  and  ANDERS.  HOYT,  and 
3TXLKS,  JJ.,  concur. 


HARTSON  V.  DALE  et  nl. 
(Supreme  Court  of  Washington.  Jnly  10,  18M.1 

CoCKTr  COMMISSmNEMS— CoUPBKSATIOIt— IXiUXC- 
TIO». 

1.  Under  Scss.  Laws  1893,  c  75,  %  3,  pro- 
vkling  thiit,  wlieii  a  county  mmmisaioiier  ftball 
claim  any  wiiii>eiuintion  e.\ccpt  the  per  diem 
and  niilrnKL*  for  the  n>Kular  sessiniis  of  tUt- 
tmard,  be  shnll  tile  a  petition,  to  Iw  nnssed  npon 
by  the  superior  court,  tbe  commlssionem  liav« 
no  aulliurity  to  draw  a  warrant  for  Kerviera  ren- 
dered by  a  coniinissioner  in  attouiptiug  to  pn- 
vent  the  state  bo-ird  of  pqiijilizntion  from  mising 
tbe  tax  asaessment  of  tlie  eonnty. 

2.  >i'or  i-ould  pay  for  such  services  be  made 
a  demnnd  uiKin  the  county  tuiliiry  fund. 

3.  Tbe  fact  tbnt  a  county  trcjisurer  has  paid 
a  warmnt  drawn  without  anthority  on  tbe  treat,- 
ury  peDilins  an  appeal  from  a  judgment  sus- 
taining a  demurrer  to  a  complaint  tieeknitc  to 
rL'struiu  hitt  doing  so,  is  not  (frouiid  for  di^uiisr- 
iiiu  the  appeal  and  thereby  dei)rivlng  appellant 
of  his  costs. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBride,  Judge. 

Action  by  D.  H.  Hartson  against  John  h. 
Dale  and  others.  Prom  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed. 

Million  &  IIuUMcr,  for  appellant.  Wells  & 

Joiner,  for  rcsiioudenta. 

Dl'XBAR,  C.  J.  This  Is  an  action  brought 
by  api>ellant  as  a  resident  and  taxpayer  of 
Skagit  county  against  respondents  to  cancel 
and  enjoin  the  paj'ment  of  a  certain  warrant 
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Issued  by  tbe  auditor  to  rcRpondent  Dale,  an 
iuterest  in  tbe  warrant  being  claimed  by  re- 
spondent Moody,  and  Dunlap  being  made 
a  party  tbat  be  may  be  enjoined  from  ^aj- 
Ing  tbe  warrant  as  treasurer.  The  conqilalnt 
atlegea  that  tbe  respondoit  Dale  Is  chairman 
of  the  board  of  county  commiaalonras  ot 
Skagit  cotmty,  and  that  on  tbe  2d  di^  of 
September,  1S83,  while  acting  aa  snch  chair- 
man, together  with  only  one  other  member 
of  the  board,  and  while  the  board  was  In 
session,  made  an  order  authorizing  respond- 
ent Dale  to  attimd  tbe  state  board  of  equal- 
ization at  Olympla,  ehiimlng  to  rejja-escnt  the 
county  of  Skagit,  for  tbe  purpose  of  Inducing 
said  state  board  of  equalisation  not  to  Inters 
fere  with  the  aaseaament  roll  of  aald  fflcaglt 
coun^  by  ral^ng  tbe  amount  of  assessed 
property  of  said  Skagit  coun^  as  assessed 
by  the  county  amessor  thereof;  that  such 
services  rendered  by  said  Dale  were  not  for 
attendance  upon  any  regular  session  of  the 
board  of  county  commissioners,  but  that  such 
services  were  rendered  In  fact  without  any 
authority  of  said  board  of  county  commis- 
sioners; that  tbe  said  defendant  Dale  after- 
wards presented  a  bill  to  the  board  of  coun- 
ty commissioners  of  Skagit  county  for  $75 
for  bis  services  In  so  attending  tbe  meeting 
of  the  said  board  of  equallxation,  and  that 
the  board  of  county  commissioners  unlaw- 
fully and  without  warrant  or  autbwl^  of 
law  allowed  and  ordered  paid  to  the  said 
Dale  the  sum  of  975,  and  directed  that  said 
sum  be  paid  said  Dale  by  warrant  drawn 
upon  tbe  salary  fund  of  Skagit  coun^;  and 
alleges  tiiat  the  auditw  of  Skagit  c(ninty,  in 
pursuance  of  said  order,  did,  on  the  28th  day 
of  September,  1803.  draw  Ids  warrant  upon 
said  Dunlap,  as  treasurer  of  said  county, 
payable  out  of  the  salary  fund,  for  the  sum 
of  $75;  that  tbe  warrant  was  duly  in^sented, 
and  indorsed  by  the  treasurer,  "Presented, 
and  not  paid  for  want  of  funds."  The  com- 
plaint alleges  that  the  plaintiff  is  a  taxpayer 
of  the  county  of  Skagit,  and  has  been  for 
three  years  last  past,  and  alleges  all  other 
necessary  qualiflciitlons,  and  asks  that  the 
treasurer  be  restrained  from  paying  the  war- 
rant Respondents  Interposed  a  demurrer  to 
tbe  complaint,  which,  upon  a  bearing  by  the 
court,  was  sustained.  The  plaintiff  electing 
to  stand  uiwn  his  complaint,  a  judgment  of 
dismissal  was  duly  entered,  and  from  tbe 
judgment  the  appellant  appeals. 

Section  3,  c.  75,  of  tlie  Session  Laws  of 
1893  provides  that:  "Wiienever  a  county 
commissioner  of  any  of  the  classes  of  coun- 
ties mentioned  In  section  2  hereof  [which 
embraces  tbe  commissioners  In  this  case] 
shall  claim  or  demand  pay  or  comi>ensation 
for  attendance  upon  extra,  sessions  of  the 
board  of  coimty  commissioners,  or  shall 
claim  or  demand  pay  or  coiniwnsation  for 
any  extra  services  or  expenses,  or  for  any 
services  except  the  per  diem  and  mileage  al- 
lowed for  attendance  tipou  regular  s(^88ion8 
of  said  board,  he  shall  make  out  and  file  with 


the  <Mc  of  the  soperior  oonrt  aftveasid  a 
petltlcm  Showing  in  detail  the  amount  dolm- 
ed,  together  vrlth  a  statement  of  the  facta 
which  he  claims  made  such  extra  Barrlces 
and  expenses  necessary;  which  petltkm  Shall 
be  verified  by  the  oath  of  tbe  commlsslouw 
claiming  thereunder."  And  tbe  statute  pro- 
ceeds at  length  to  point  out  the  manner  ba 
which  said  claim  shall  be  examined  and 
passed  upon  by  ^  court  It  seems  to  ua 
that  the  mere  citation  of  this  law  Is  suffi- 
cient to  establish  tbe  correctness  of  appel- 
lant's claim  that  this  watrant  was  issued 
without  authority  of  law  the  commission- 
ers. It  Is  against  tbe  policy  of  the  law  to 
allow  commlssionos  to  pass  upon  tbdr  own 
bills  where  tbe  sorices  rendered  are  not  es- 
pecially provided  for  and  settled  by  the  law. 
It  is  no  part  of  tbe  duty  of  a  commissions, 
which  is  Imposed  by  tbe  law,  to  visit  the 
state  board  of  equalization  in  the  capacity  of 
a  lobbyist  In  the  Interests  of  the  county,  or 
in  any  other  capadty;  and  the  law  very 
wisely  provides  that  In  the  incurring  of  all 
such  expenses  as  those  Incurred  in  this  esse 
by  the  commissioner.  If  It  could  be  legally 
Incurred  at  all,— a  question  upon  which  it 
is  not  now  necessary  to  pass,— a  disinter^ 
ested  tribunal  should  pass  upon  the  amount 
which  such  services  were  worth.  That  these 
services  were  not  any  part  of  the  services 
required  of  the  commissioner  as  a  commis- 
sioner Is  admitted  and  asserted  by  respond- 
ent on  page  8  of  bis  brief,  where  be  says: 
"These  services  rendered  by  respondent  Dale 
not  being  any  of  the  duties  Imposed  by  law 
upon  sach  an  offl^al.  bis  position  was  the 
same  and  no  more  official  than  would  have 
been  the  service  of  an  attorney  or  other  rep- 
resentative appointed  for  this  purpose  by  the 
board  of  county  commissioners."  If,  then, 
the  services  rendered  were  not  official,  oc  the 
demand  for  compensation,  in  the  language 
of  the  law,  "was  for  any  services  except  the 
per  diem  and  mileage  allowed  for  attendance 
upon  regular  sessions  of  said  board,"  It  plain- 
ly falls  under  the  provisions  of  section  3, 
above  cited,  and  the  claim  should  have  been 
presented  to  the  tribunal  in  the  manner  re- 
quired In  said  section.  Again,  the  order 
making  this  demand  a  claim  agaliut  the 
salary  fund  Is  entirely  wrong,  and  tbe  com- 
missioners had  no  more  authority  to  ord^ 
It  paid  out  of  said  fund  than  any  other  bill 
which  had  been  created  against  the  county 
outside  of  the  salaries  of  officers  provided 
for  in  the  law  creating  a  salary  fund. 

There  is  a  supplemental  record  In  this  case, 
and  a  motion  to  dismiss,  based  upon  affi- 
davits showing  that  since  the  appeal  was 
taken  In  this  case  the  warrant  In  controversy 
has  been  paid  by  the  treasurer;  but  this 
court  refuses  to  consider  this  showing,  for 
it  seems  to  us  it  would  be  extremely  in- 
equitable to  allow  any  subsequent  action  of 
the  respondent  to  have  the  effect  of  subject- 
lag  ttie  appellant  to  the  costs  of  his  appeal, 
which  we  think  was  meritorious.  Therefore 
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0te  Judgment  of  tbe  cotirt  Id  sncrtalolng  the 
flemurrer  will  be  reversed,  and  the  came  re- 
manded, with  Instructloiu  to  the  lower  eourt 
to  oTemile  the  demurrer  to  plalntlfl'i  com- 
plaint 

HOYT,  X  I  concur  in  tbe  result 
SCOTT,  ANBBBS,  and  STILB9,  J7.,  coo- 

CTT. 

OS  Or.  174)  — 

WALLACm  T.  cm  &  SUBURBAN  RT.  CO. 

(Snprnme  Court  erf  Oregon.   JzHj  80,  1894.) 

Blbctkio  Btbibt  RATiitoAD — AonoH  VOR  Death 
or  Child  —  Nbouobkci  and  Ooxtribdtort 
Nbouqbkob  —  QnasTioK  vo»  Jdrt  —  Imbtbeio- 

TIONa. 

1.  In  an  action  aKainst  a  street-car  company 
for  the  death  of  a  child,  about  ilz  rears  old, 
oa  a  street  erosBing  near  a  aehool,  it  appeared 
that  while  children  were  playing  near  the  track 
the  car  was  run  over  the  croasing  at  a  rate  of 
10  miles  an  hour.  Hie  ertdenee  left  it  uncer- 
tain aa  to  whether  tbe  diUd  snddcnlr  appeared 
•n  the  track  in  front  of  the  car.  iieU,  that  a 
nonsuit  wai  properly  refused. 

2.  It  waa  not  error  to  charge  that,  though 
the  child  was  negligent  In  going  on  the  tra^, 
yet,  if  defendant's  serrants  saw  its  dangu^ua 
position,  it  was  their  duty  to  exercise  all  the 
oiligenoe  then  posiible  to  avdd  injuring  her. 

Appeal  from  clrcoit  court,  Multnomab  coun- 
17;  B,  D.  Shattucfc,  Judge. 

Action  by  John  B.  Wallace^  admlnlstratw 
at  tbe  estate  of  Mary  Bodiala,  deceased, 
against  tbe  City  &  Suburban  BaUway  Com- 
pany, to  reoorer  for  tbe  death  of  plaintift's 
Intestate^  canaed  by  defradant'a  negUgencfc 
From  a  Judgment  tor  plaintUE,  defiendant  ap- 
peals. Affirmed. 

B.  Mall<»T.  tat  app^nt  N.  D.  Blmon, 
t<a  respondent 

BEAN,  0.  J.  Thla  la  an  action  to  recover 
damsgea  for  the  death  of  plalQtiCF'B  Intestate, 
caused  by  the  alleged  negligence  of  tbe  de- 
fendant corporation  in  the  management  and 
operation  of  one  of  Its  electric  street  cars  on 
Bavier  street,  In  the  city  of  Portland.  The 
n^igence  charged  in  the  complaint  ia  that 
a  car,  while  being  run  and  operated  reckless- 
ly, negligently,  and  carelessly,  and  without 
tbe  exercise  of  any  care  and  attention,  and 
at  an  excessive  and  dangerous  rate  of  speed, 
ran  over  and  killed  the  plaintifTs  Intestate,  a 
child  abont  six  years  of  age,  while  she  was 
lawfully  crosBing  tbe  track  at  a  putdic  street 
crossing. 

At  the  dose  of  plaintiff's  testimony  tbe  de- 
fendant submitted  a  motion  for  a  nonsoit, 
wblcb  being  oremiled,  the  trial  resulted  In 
a  Terdict  and  Judgment  In  favor  of  plalntift, 
from  which  defendant  appeals,  and  now  in- 
sists that  the  court  erred  In  overruling  its 
motion  for  a  nonsuit  Tbe  refusal  to  non- 
suit vas  propv,  unless  the  evldeuoa  for  the 
slalntllt  taken  In  Its  most  favoraUe  Bgbt, 
would  not  autbortae  tbe  Jury  to  find  a  ver- 
ffiet  IB  bis  favor.  On  a  motion  fw  a  non- 
salt,  every  tntendment  and  every  ftilr  and 
legitimate  Inference  which  can  arise  from 


the  evl^Doe  must  be  made  In  favor  of  tbe 
plaintiff,  and  the  court  must  assume  those 
facts  as  true  which  a  Jury  could  properly  find 
under  the  evidence.  "Before  a  court  Is  au- 
thorized to  grant  a  nonsuit  for  Insufficiency 
of  evidence,"  says  Lord,  0.  J..  "It  must  ap- 
pear that;  admitting  the  testimony  of  plain- 
tiff to  be  true,  and  ^vlng  him  tbe  beneQt  of 
every  inference  that  is  fairly  deducible  from 
It  the  plaintiff  has  still  failed  to  support  his 
action.  In  fact  It  Is  enough  If  the  evidence 
offered  tends  to  show  facts  sufficient  to  sus- 
tain the  action,  though  remotely."  Herbert 
T.  Dufur,  23  Or.  462,  32  pac.  302.  The  only 
question  we  have  to  determine,  then,  Is 
whether  there  was  any  evidence  offered  by 
plaintiff,  from  which  the  Jury  could  law- 
fully find  that  the  death  of  plaintiff's  Intes- 
tate was  caused  by  the  negligence  of  tbe  de- 
fendant In  opo'atlng  Its  cars  at  an  excessive 
and  danga'ous  rate  of  speed. 

The  main  facts  may  be  bilcAy  stated  as 
follows:  The  defendant's  cars  run  east  and 
west  on  Savler  street  and  at  or  near  the 
Intersection  of  that  street  with  Nlneteentii 
street  there  Is  a  parish  school,  which  at  the 
time  of  the  accident  was  attended  by  the  de- 
ceased and  a  number  of  other  children,  who 
were  accustomed,  as  was  known  to  the  i>er- 
sons  In  charge  of  the  car,  to  use  the  crossing 
at  which  plaintiff's  Intestate  was  killed,  in 
going  to  and  from  school.  A  few  moments 
after  the  school  had  adjourned  for  lunch, 
and  while  the  children  were  on  the  street,— 
some  engaged  In  playing  near  the  track,  and 
others  on  their  way  home,— the  defendant's 
car  came  down  Savler  street  running,  as  the 
evidence  for  plaintiff  tended  to  show,  at  the 
rate  of  10  miles  an  hour,  and,  without  slow- 
ing down,  attempted  to  pass  the  crossing; 
and  In  doing  so  the  plaintiff's  intestate  was 
knocked  down  by  tbe  car,  and  killed.  The 
particular  Inddoits  attending  the  acddent 
are  not  fully  disclosed,  the  only  eyewitnesses 
being  two  boys,  aged  9  and  18  years,  respec- 
tively. The  elder  boy  first  stated  that  he  was 
playing  marbles  in  the  street,  about  10  feet 
from  the  track,  and  saw  the  car  strike  the 
deceased,  and  two  wheels  pass  over  her 
body,  and  afterwards  testified  tliat  she  was 
standing  on  the  crossing,  about  3  feet  from 
the  track,  while  the  car  was  coming  down 
from  Twentieth  street  and  he  did  not  see 
the  car  strike  her,  but  saw  her  fall  on 
the  track.  The  other  boy,  who  Is  a  brother 
of  the  deceased,  says  that  he  and  his  sister 
were  on  their  way  home  from  achool,  and 
that  he  bad  hold  of  her  hand,  and  while  they 
were  crossing  the  track  his  sister  was  struck 
by  the  car,  and  that  neitb«  of  them  saw  It, 
nor  did  tbey  look  to  see  If  a  car  was  combig, 
and  knew  nothing  of  Its  approach  until  tt 
Btmck  tbe  girl,  when  be  Jumped  back. 

Tbe  contention  for  tbe  defendant  to  that 
this  evldoice  does  not  in  any  way  tend  to 
show  that  the  excessive  or  dangerous  speed 
of  tbe  car  was  tbe  proximate  cause  of  the 
Injury,  m  that  It  would  not  have  occurred 
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If  the  car  had  been  rnimlDg  at  a  rate  of 
speed  perfectly  safe  and  legal.  If  we  as- 
sume, as  does  the  argument  for  the  defend- 
ant, that  the  child,  without  the  fault  or  neg- 
ligence of  the  defendant,  suddenly  and  un- 
■exppctedly  appeared  on  the  track  immediate- 
ly in  front  of  the  car,  we  might  conclude  that 
her  death  wns  an  unavoidable  accident,  and 
that  the  rate  of  speed  would  be  immnterinl, 
for  upon  such  an  appearance  on  the  track  no 
precaution  could  have  prerented  the  acci- 
dent. But  because  these  facts  are  not  fixed 
lud  certain  the  case  had  to  go  to  the  jury, 
and  the  rate  of  speed  properly  became  an 
element  In  the  case.  The  evidence  does  not 
show  how  far  In  advance  of  the  car  the  child 
attempted  to  cross  the  track,  bnt  it  does  tend 
to  show  that  she  was  on  or  within  three  feet 
of  the  track,  within  plain  view  of  the  per- 
sons in  charge  of  the  car,  while  it  was  mov- 
ing from  Twentieth  street  down  to  the  place 
«f  the  accident,  and,  notwithstanding  such 
fact,  no  attempt  was  made  to  avoid  a  col- 
lision. It  is  a  well-settled  principle  that  a 
wrongdoer  is  responsible  for  such  conse- 
quences as  might  reasonably  have  been  antic- 
ipated as  likely  to  occur  as  the  natural  and 
probable  result  of  his  misconduct,  and  it 
is  ordinarily  the  i»Y>vlnce  of  the  jury  to  as- 
catain  whether  the  injurylna  particular  case 
was  Bucb  natural  and  proximate  result  of  the 
wrong  f»mplalned  of.  Hnrtvlg  v.  Lumber  Co., 
li>  or.  522,  25  Fac.  fl5S;  Ranalo-  v.  Hallway 
Co.,  32  Minn.  S31,  20  N.  W.  332.  Now,  In 
this  case,  the  accident  occurred  at  a  public 
street  crossing,  much  frequented  by  children 
going  to  and  returning  from  school,  at  a 
time  when  the  children  might  reasonably  be 
expected  to  be  using  the  crossing,  and  there- 
fore the  law  demanded  the  greater  vigilance 
and  care  on  the  part  of  those  in  charge  of 
the  car.  They  saw,  or  could,  by  the  exercise 
of  reasonable  care,  have  seen,  the  children 
on  or  near  the  track  a  snffldent  length  of 
time  before  reaching  the  crossing  to  have 
slowed  down  and  bad  the  car  under  control, 
but.  In  place  of  doing  so,  were  running  at  a 
dangerous  rate  of  speed,  as  we  must  assume. 
In  view  of  the  rule  that  what  Is  ordinary 
care  and  what  negligence  are  Inquiries  to  be 
niuwered.  In  most  cases,  by  the  jury,  we 
think  It  cannot  be  declared,  as  a  matter  of 
law,  that  it  is  not  negligence  In  those  in 
charge  of  an  electric  street  cor,  who  see,  or 
can,  by  the  exercise  of  ordinary  care,  see,  a 
company  of  small  children  on  or  near  the 
track  at  a  public  street  crossing,  and  who 
tlicy  have  reason  to  suppose  are  crossing  the 
street,  to  attempt  to  pass  them  at  tiie  rate 
of  8  or  10  miles  an  hour.  It  was  therefore 
clearly  the  province  of  the  Jury  to  ascertain 
tiK!  position  of  the  child  while  the  car  was 
coming  down  the  street,  and  whether  a  slow- 
er rate  of  speed  would  not  have  enabled  the 
persons  In  charge  of  the  car  to  hare  observed 
the  child  on  the  track  In  time  to  avert  the 
accident.  There  was,  then,  8ufflcl«it  evi- 
dence for  the  consideration  of  the  jjr-y.  i«uu- 


Ing  to  show  that  the  excessive  speed  of  the 
car  was  negligence,  and  the  proximate  cause 
of  the  injury,  unless  the  deceased  was  guiliy 
of  such  contributory  negligence  as  would 
prevent  a  recovery  by  her  administrator.  A.'i 
a  general  rule,  it  Is  undoubtedly  the  duty  of 
a  pedestrian  to  look  and  listen  before  at- 
tempting to  cross  a  street-car  track,  and  a 
failure  to  do  so  will  bar  a  recovery;  but  this 
rule  is  not  to  be  applied  inflexibly  in  all 
cases,  without  regard  to  age  or  circumstan- 
ces. If  we  assume  that  It  can  be  asserterf. 
as  a  proposition  of  law,  that  a  child  of  the 
age  of  the  deceased  Is  sul  Juris,  so  as  to  bp 
chargeable  with  negligence,  the  law  Is  not 
so  unreasonable  or  unjust  as  to  require  of 
it  the  same  degree  of  reason  and  considera- 
tion In  avoiding  the  consequences  of  the  at^f^- 
llgence  of  others  that  is  required  of  iierft)Ds 
of  full  age  and  capacity;  and  it  should  Iw 
left  to  the  Jury  to  determine  whether  the 
child,  in  attempting  to  pass  in  front  of  the 
car,  acted  with  that  degree  of  care  and  pru- 
dence which  might  reasonably  be  expected, 
under  the  circumstances,  of  a  child  of  her 
age  and  capacity.  She  was  lawfully  In  the 
street,  and  was  as  much  entitled  to  use  the 
crossing  as  the  defendant  corporation.  In 
attempting  to  do  so,  she  was  run  over  and 
killed  by  the  car  of  defendant,  running  at  an 
excessive  and  dangerous  rate  of  speed.  The 
negligence  of  the  defendant  mu»t  therefore 
be  assumed,  and  It  was  for  the  Jury  to  Judge 
whether  the  child's  conduct.  In  attempting  to 
cross  the  track  In  front  of  the  approaching 
car  without  looking  or  listening,  was  char- 
acterized by  any  want  of  that  degree  of  core 
whldi  could  reasonably  hare  been  expected 
of  a  child  of  her  age.  Casslda  t.  Navigation 
Co..  14  Or.  551,  13  Pac.  438;  O^lroad  Co. 
T.  aiadmon,  15  Wall.  401;  Stone  t.  Kailroad 
Co.,  115  N.  Y.  101.  21  N.  E.  712;  Byrne  v. 
llailroad  Co.,  83  N.  Y.  620;  Mattey  t.  Machine 
Co.,  140  Mass.  337,  4  X.  E.  575;  Railroad  Co. 
V.  Long.  75  Pa.  St.  257;  Ballnmd  Co.  v.  Kel- 
ly, 31  Pa.  St  3Ti;  Barry  v.  BaUrood  Co.,  02 
N.  Y.  280. 

Viewing,  then,  the  case  from  the  standpoint 
of  plaintiff's  testimony  alone,  the  motion  for 
a  nonsuit  was  properly  orerrnled.  Nor  do 
we  find  any  error  in  the  instructions  com- 
plained of.  Hk  statement  that  the  case 
should  receive  the  same  contideraUon  as  If 
the  child  were  living,  and  had  brought  an  ac- 
tion herself  for  Injuries,  Is  In  the  opening 
paragraph  of  the  charge,  and,  in  view  of 
what  follows,  could  not  have  been  intended 
or  understood  by  the  jury  as  asserting  that 
the  same  role  for  the  measure  of  damages 
should  be  applied  as  If  the  child  had  lived, 
and  inwught  an  action  for  her  own  injuries. 
By  paragraph  6  the  court  simply  assets  the 
doctrine  that,  although  the  child  may  have 
been  guilty  o€  negligence  In  going  on  the 
track,  yet,  If  the  servants  of  defendant  in 
charge  of  the  car  saw  the  dangmjus  poslttoa 
in  which  she  had  placed  heiwlf,  it  was  thc4r 
duty  to  bar:;.  eswcUCd  all  the  dUigi»u»  thai 
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poasfble  to  avoid  Injnrinft:  her.  The  terms 
"mora  than  ordinary  diligence,"  and  "ex- 
traordtnary  dilf^nce,"  aa  wed  by  the  court, 
wera  Intended  to  d^ne  what  would  eooRtl- 
tute  (ffdtaary  core  under  fbe  exigencies  of 
the  Bltnatlon.  The  term  "ordinary  care"  Is 
a  lelatiTe  term,  alwnyH  dependent  on  tdrcnm- 
Btancea.  What  would  be  Ordhiftry  care  In  one 
caae  woaM  be  the  groBseet  neitlect  In  another. 
Thin.  If  an  adult  ahonld  be  seen  on  a  atreet- 
rar  tradt.  It  ml^ht  be  assumed  that  he  wonld 
leaTe  the  track  before  the  car  reaches  him, 
but  no  such  presnmptlon  can  be  Indul^  In 
as  to  the  conduct  of  an  infant  of  tender 
years;  and  hence,  when  the  court  said  that. 
If  the  semints  of  defendant  saw  this  child 
on  the  track,  they  were  required  to  use  more 
than  ordinary  diligence  to  prevent  Injury,  it 
was  only.  In  effect,  saying  that  the  age  of 
the  chUd  required  the  highest  degree  of  oare 
on  the  part  of  the  servants  of  the  defendant, 
and  notfalnff  short  of  that  would  be  ordinary 
care,  under  the  drcunwtances.  We  think, 
therefore,  the  Judftmeot  mqst  be  afflrmed, 
and  It  is  so  ordered. 


PUNT  T.  NEI.SON  et  al. 

(Suisreme  Coart  of  Utah.  June  21,  1804.) 

Action  oTt  Note  —  EvtOBNca  —  Isstrvctioss  — 
FReduxPTioyfi  oit  Appeal —DErESsa—DcTT  to 

EXBAt'ST  SeCCHITT. 

1.  Id  ud  action  oa  a  note  siRned  by  two  in- 
dlvidiuUs,  whcie  defeodants  claim  tluit  it  was 
delivered  by  niliitake,  a  converHation  bntWL'tiu 
dffcndanta  at  the  time  one  of  them  siKut^d  it, 
plaintiff  not  being  present,  is  not  admiBaible  as 
part  of  the  res  seiitae. 

2.  Under  Cooip.  Laws,  S  33G2,  requests  for 
inMtnict  tons  are  proTiorlyrefuDed  where  not  hand- 
ed to  the  court  tilt  after  he  has  charged  the 
jnry. 

3.  The  refusal  to  give  a  requested  charge 
win  not  t>e  adjudRed  error  where  the  u'cord  doeH 
not  contain  the  instructiona  given,  bIuco  it  will 
be  presumed  that  they  covered  the  requested 

charse. 

4.  In  an  nftion  on  a  note,  evidence  that 
plaintiff  has  rollaterat  aecurit}'  is  inadtuiseible 
unless  the  fact  of  his  having  said  security  is 
pleaded  as  a  defense. 

Appeal  from  district  court,  Weber  county; 
before  Justice  James  A.  jUiner. 

Action  by  Richard  Flint  against  A.  B. 
Ndson.  Frank  J.  Gannon,  and  A.  H.  Can- 
non. From  a  Judgment  for  plalntlfl,  defend- 
ants amwaL  Affirmed. 

A.  R.  Heywood,  for  appellants.  Kimball 
&  Gilbert,  tor  respondent. 

SMITH.  J.  This  was  an  action  upon  a 
negotiable  pnmilBsory  note  made  by  defend- 
anta  to  the  irtalntlff.  The  answer  of  defend- 
ants denied  tlmt  plaintiff  was  the  owner  of 
the  note;  aUeged  that  It  was  made  without 
any  oonslderatloa;  and  alsoallegcd  that  plain- 
tiff obtained  possession  of  it  wnmgfnily; 
that  the  delivery  of  It  was  by  mistake,  which 
the  plaintiff  well  knew.  The  evidence  as  to 
what  occurred  at  the  time  of  the  delivery  of 
the  note  sued  on-  la  squardy  conflicting. 


nalntlff  swears  to  one  stAte  of  facts  and 
Frank  J.  Cannon  to  anothw.  The  Jury  found 
for  plaintiff,  and  there  Is  no  q^eatUm  nude 
here  but  that  the  evidence  supports  the  ■vet' 
diet 

It  Is  admitted  that  the  note  sued  on  was 
given  aa  a  rmewal  In  whole  or  In  part  for 
two  other  notes  given  by  two  of  the  defend- 
ants, the  principal  of  these  tn-o  old  notes 
being  the  same  as  the  face  of  the  note  In 
suit  Defendants  claim  that  the  new  note 
was  to  be  In  full  satlsftictton  of  the  oiA  notes, 
both  principal  and  Interest;  while  plaintiff 
claims  it  waa  given  aa  a  renewal  of  the 
prlndpd  only.  Plaintiff  did  not  surrender 
the  old  notes,  but  faidorBed  the  amount  of 
the  new  note  as  payment  tak  full  of  the  prin- 
cipal OB  them. 

The  main  question  before  us  arises  upon 
the  refusal  of  the  court  to  permit  defoid- 
anla  to  ^w  certain  representatlona  and 
convosationa  wbiiA  occurred  between  de- 
fendants F.  J.  Cannon  and  A.  H.  Cannon 
at  the  time  the  latter  signed  the  note.  The 
idalnttff  and  defwdanta  Xelson  and  F.  J. 
Canntm  live  In  Ogden.  while  defendant  A. 
H.  Cannon  Uvea  In  Salt  Lake  City.  On  the 
date  the  note  was  signed  It  was  preaokted 
to  A.  H.  Cannon,  in  Bait  Lake  City.  The 
I^alntlff  was  not  luresent.  A  ctmveraatlon 
was  held  between  F.  J.  Gannon  and  A.  H. 
Cannon,  as  a  result  of  whtdi  A.  H.  Cannon 
signed  the  note.  The  defendants  ofl^ered  to 
Iffove  ^^t  was  said  In  tills  CQuversatitm, 
and  It  was  objected  to,  and  the  objection 
sustained.  An  «ceptlon  was  taken  by  de- 
fendants. The  question  Is,  was  this  mllng 
excluding  the  conversation  correct?  It  Is 
cWmed  by  defendants  that  this  conversation 
was  part  of  the  res  gestae  of  the  making  of 
the  note,  and  therefore  admissible;  and  cites 
the  case  <tf  Insurance  Co.  v.  Sfosely,  8  WaU. 
807.  as  an  authority  for  Its  admission.  That 
was  a  case  where  the  deceased  told  his 
wife.  Just  after  he  was  hurt  and  on  return- 
ing to  his  bed,  that  he  had  foUeu  down 
stairs,  and  nearly  klUed  himself.  This  was 
heid  to  be  admissible  in  an  action  against 
the  Insorance  company.  We  fallowed  this 
case  in  the  cose  of  Llnderberg  v.  Mining  Co. 
(Utah)  33  Fac.  692.  but  it  Is  clear  that  the 
oise  at  bar  does  not  fall  wltldn  the  rule  es- 
tablished eMier  of  these  esses,  nor  of 
any  other  case  that  has  been  called  to  our 
attention.  In  the  case  at  bar  the  defendants 
claim  the  right  to  prove  a  conversation 
between  two  of  the  defendants  in  the  ab- 
sence  of  the  plaintiff,  and  of  which  be  had 
no  knowledge,  for  the  purpose  of  showing 
that  they  are  hot  now  bound  to  pay  the  note 
they  mode.  Assume  the  strongest  case  that 
can  be  concaved,  to  wit,  that  defendants 
F.  J.  and  A.  H.  Cannon  agreed  that  they 
would  make  the  note,  and  sign  It,  but  that 
under  no  drcumstances  should  It  be  deliver- 
ed to  the  payee,  and  subseqiimtly  one  of 
these  makers,  for  a  safficlent  consideration, 
does  In  fact  deliver  It,  without  notlee  of  tha 
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Agreement  con  It  b«  claimed.  In  muA  a  coae, 
that  the  prerlons  agreement  not  to  ddlro- 
the  note  can  be  glren  In  evldaMe  to  defeat 
a  recorery  upon  it7  The  fact  la  that,  when 
aereral  makers  of  a  note  place  tt  in  the  poe- 
■eesion  of  one  of  their  number,  and  he  de- 
llTera  It  to  the  payee,  he  acts  as  the  anther^ 
Ized  agent  of  all  the  makoa;  and  the  payee 
takes  It,  if  for  TOlue,  charged  with  no  other 
equity  than  that  brought  to  his  knowledge. 
In  other  words,  he  can  be  In  no  wise  charged 
with  what  has  transpired  between  the  mak- 
ers, in  hla  absoice,  and  of  which  he  has 
no  notice.  To  admit  tatj  other  role  would 
be  to  permit  every  soretr  upon  a  promis- 
sory note  or  other  writing  to  escape  UabtU- 
ty  by  proving  self-sra-vlog  statementa,  made 
in  the  absence  of  the  obligee,  and  of  which 
he  had  no  knowledge.  We  think  all  such 
statements  are  Inadmissible,  and  the  fact 
that  they  were  made  Just  at  the  time  acme 
one  or  more  of  the  makers  signed  the  note 
does  not  render  them  competent  to  alter  or 
vary  the  plain  import  of  the  written  obliga- 
tion. 1  GreenL  Ev.  f  275,  and  cases  cited  in 
note. 

Defendants  also  complain  that  the  court  re- 
fused an  instruction  asked,  to  the  effect  that, 
'if  plaintiff  received  the  note  sued  on  under 
representations  that  he  would  return  It  the 
next  day,  or  cancel  the  old  ones,  then  yon 
muBt  find  s  verdict  for  defendants."  This 
request  was  not  handed  to  the  court  until 
after  the  Jury  had  been  Instnicted,  and  the 
court  refused  it  for  this  reason.  We  think 
It  but  fair  to  the  trial  court  that  requests  for 
.  instructions  should  be  presented  to  the  court 
before  the  charge  to  the  Jury  is  given.  Sec- 
tion 33G2  of  the  Complied  Laws  of  Utah 
seems  to  contemplate  this  procedure.  See, 
alao,  Anderson  v.  Parker,  6  Cal.  201.  But 
there  ta  another  reason  why  the  Judgmrait 
cannot  be  reversed  for  the  refusal  to  give 
this  instruction  aa  requested.  It  is  this:  The 
bill  of  exceptions  does  not  contain  the  charge 
which  the  court  did  give  to  the  Jury,  and 
such  charge  nowhere  appears  in  the  record 
before  us.  It  is,  of  course,  to  be  presumed 
that  the  court  cwrectly  charged  tiie  Jury,  in 
the  absence  of  anything  to  the  contrary.  Es- 
pecially is  this  so  where  no  exception  to  the 
charge  aa  given  has  been  taken.  We  must 
assume,  thwefore,  that  the  court  correctly 
charged  the  Jury  on  the  very  point  covered 
by  defendant's  request  Such  being  the  case, 
the  court  was  under  no  obUgaQoD  to  repeat 
the  Instruction  at  the  request  of  defendanta. 
Seattie  v.  Buzby,  2  Wash.  T.  26,  S  Pac.  180; 
Brewster  v.  Baxter,  2  Wash.  T.  135,  3  Pac. 
814;  People  v.  Cochran,  61  Cal.  54S. 

The  remaining  question  presented  In  the 
brief  and  In  the  oral  argument  is  this:  De- 
fendants claim  that  plaintiff  cannot  maintain 
tills  action,  for  the  reason  that  It  appeared  on 
the  trial  that  he  held  some  collateral  securi- 
ty, to  wit,  a  collateral  iKxiimissory  note;  and 
the  contention  of  defendants  Is  that  an  ao- 
tlou  ot  foreclosure  under  section  34:60^  Comp> 


Laws.  Is  plaJntlira  csxihulta  reme^f.  Wate 
not  fed  called  upon  to  decide  whetlur  & 
fbredomrs  Is  the  lOalntura  q>proprlate  rem> 
edy  or  not,  tor  there  Is  nothlns  la  the  plead- 
tngs  snywbm  Intlmatlne  that  ^alntlff  boUi 
such  collateral,  or  that  defttidants  vHI  ndy 
on  such  defense^  It  was  new  matter,  and. 
If  defendants  relied  on  Jt  aa  a  dtfenaiv  tt  was 
their  duty  to  afflrmatively  set  tt  tq»  In  ttisto^ 
answer.  This  the^  did  not  do.  We  do  not 
think  they  are  in  a  position  to  complain 
cause  the  court  reused  to  admit  testimony 
relating  to  It  The  exc^tlfm  ansned  araae 
upon  such  a  refosaL  This  dlqraees  of  all 
questions  raised  on  the  wpeaL  See  Hong 
Sling  V.  Assurance  Co..  7  UUb,  448.  27  Pac 
171.  The  Judgm^it  Is  affirmed,  with  eosta  to 
respondent 

MEBKITT,  a     and  BAIiTCB,  eoncor. 

a»Vtah,lU) 
HANSOU  et  aL  T.  FLETCHER  et  aL 
(Supreme  Coort  of  TTtsh.  June  25,  1884.) 
MiHn  AND  MisiKG— Notice  ov  Claim— VAUDirr 

—  ScmOIBHOT    OV  DCSCBIPTIOX  —  ExOBBSIVa 

Claim. 

1.  Trees  blnzed  and  squnred,  rock  moniH 
meats,  and  the  prospect  lu^e  are  permanent  ob* 
jects,  within  the  meaning  of  Iter.  SL  U.  S.  I 
232-1,  requiring  the  uotice  of  the  location  of  a 
mining  claim  to  describe  the  same  by  reference 
to  some  natural  or  permanent  monument 

2.  The  fact  that  the  calls  Id  snch  a  notice 
call  for  stakes,  when  In  fact  the  moauments  are 
treea  cut  off  about  three  feet  from  the  ground* 
and  blazed  and  squared.  Is  immaterial. 

8.  The  fact  that  the  location  of  a  mining 
claim,  as  marked  on  the  ground,  is  300  feet  too 
long  and  50  feet  too  wide— the  statnte  provid- 
ing that  a  claim  may  be  located  1,500  feet  by 
6W  feet  (Rev.  St  TJ.  S.  I  2320)-doea  not  ren- 
der the  locatlcm  void,  where  the  excess  was  in- 
claded  through  mistake,  and  in  good  faith,  and 
the  notice  posted  oo  the  claim  stated  that  only 
1.500  feet  by  600  feet  was  clidmed.  and  gave 
the  point  of  b^lnning.  and  dlrectitm  ai  the 
boundary  lioes. 

Appeal  from  district  court  Weber  county; 
before  Justice  James  A.  Merler. 

Action  by  H.  O.  Hanson  and  others  against 
Mark  Fletcher  and  others.  Thea^  was  a 
judgment  for  defendants,  and  plalntiCTs  ap- 
peaL  Afflrmed. 

Leasenger  &  Becknith  and  Smith  3c  Smith, 
for  appellants.  Evans  &  Rogers  and  W.  W. 
Maughan,  for  respondenta. 

MERRITT,  O.  J.  This  appeal  cornea  to 
this  court  upon  the  Judgment  rolL  It  ap* 
pears  firom  the  findings  of  fact  that  on  the 
27th  day  of  October,  1891,  the  respondents 
made  a  mining  location  known  as  the  "Blue 
Rock."  The  location  was  made  by  erecting 
a  rock  monument  at  a  point  npon  the  ground 
known  as  the  "pro&iiect  hole"  or  "discovesy 
shaft,"  by  placing  in  the  monument  a  notice 
of  location,  which  said  notice  of  location  is 
as  follows:  "Notice  of  Location.  Notice  le 
boeby  given  that  the  nndeiTlgned.  karJng 
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GCHnplled  wltta  the  Teqalreuwiits  ut  flection 
2324  of  the  BeTlBea  Statutes  oC  the  United 
Statei;  mna  tbe  local  laws,  customs,  and  regu- 
lations of  this  district,  have  located  fifteen 
hundred  feet  in  length  by  six  hundred  feet 
la  width  on  this,  the  Blue  Bock  mine,  lode, 
vein,  or  dqxwlt,  bearing  gold,  sflTer,  and 
oth^  preckms  metals,  situated  (m  the  north 
tide  ot  the  Bear  Lake  Road  mining  district. 
Cache  county,  Utah  territory,  the  location 
being  marked  and  described  on  the  ground 
as  followsk  to  wit:  Beginning  from  prospect 
bole  and  ratmnment,  where  this  notice  is 
posted.  (300)  three  hundred  feet,  in  an  east- 
erly direetim,  to  a  rock  wmnment;  thence 
six  hundred  fMt.  in  a  southerly  direetlcm, 
to  a  stake;  Qience  alx  handled  feet,  west- 
erly direction,  to  a  stake  and  mcffiument; 
thence  fifteen  hundred  (1.C00)  feet,  in  a  north- 
eriy  direction,  to  a  stake  and  mcmumeot; 
thence  six  hundred  feet,  In  an  easterly  direc- 
tion, to  a  rodE  monum«it;  nine  hundred  feet, 
southerly  directloD,  tx>  place  of  begbmlng. 
This  claim  is  on  the  north  side  of  the  Bear 
Lake  road,  about  one  mile  north  of  tbe 
BepnbUcan  mine,  near  Beaver  creek,  Logan 
canon.  Cache  Co.,  Utah.  Tbe  mining  claim 
shore  deacrlhed  tiiall  he  known  as  the  'Bine 
Bock  Mine.'  Located  on  this  27th  day  of 
October,  1891.  Names  of  locators:  Mark 
Fleti!her.  J.  P.  Oobum.  Frank  OrocAston. 
W.  H.  Mautfin."  The  location  was  made 
1^  erecting  a  stone  monument  about  3%  feet 
high  and  2)4  f^et  in  diameter  at  the  base  at 
the  prospect  hole  described  in  the  notice  of 
location.  In  which  said  notice  of  location 
above  given  was  posted,  and  by  erecting  an- 
other stone  monument,  of  about  the  same  dl- 
mensiona,  about  840  feet.  In  an  easterly  di- 
rection, from  said  proQiect  bole,  and  by 
bladng  and  squaring  np  a  pine  tree  about 
1  foot  In  diameter  and  about  6  feet  hlghi 
about  000  feet  southerly  from  last-named 
monument,  v:poa  which  thae  was  plainly 
written,  "Southeast  oomor  of  Blue  Rock 
mln^"  and  by  squaring  np  a  pine  tree  6 
Indies  in.  diameter  and  about  5  feet  high, 
about  800  feet  westerly  from  said  last-named 
stoke,  and  by  m^ririwg  on  tbe  same,  '*Blae 
Bo<^  south  center  end  stake,"  and  by  erect- 
ing a  rodk  mcmnment,  and  placing  a  stake 
'therein  abont  6  feet  high,  about  850  feet  stUl 
westvlj  ftom  said  center  end  stake,  on 
which  there  was  marked.  "Southwest  ctxner 
of  Blue  Rock  mine,"  and  by  squaring  np  and 
blazing  a  mabofiany  tree  about  9  Inches  In 
dbunetCT  and  5  feet  high,  around  wblcb  there 
was  piled  vp,  about  8  feet  high,  a  rock  mon- 
ument about  1,700  feet  nmiborly  from  said 
southwest  comer,  and  by  marking  on  said 
tree,  plainly,  "Northwest  ooraee  of  Blue  Rock 
mine,"  and  by  erecting  a  monument  of  rock 
about  3^  feet  high  and  about  3^  feet  through 
at  the  base  about  800  feet  easterly  from  said 
last-named  COTner.  la  which  there  was  placed 
a  paper  marked,  "North  coster  end  line  of 
Blue  Rock  mine,"  and  by  squaring  up^  and 
blo^Nc  a  quaking  asp  tree  about  0  bmikB  in 
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■diameter,  and  «boat  6  fMt  hl^  about  2S0 
fdet  from  said,  tuatb.  end  center  mmmmoit, 
and  plainly  marking  thereon.  "Northeast  cor- 
ner ot  Blue  Rock  mine,  fifty  feet  east;"  and 
by  going  60  feet  east  ther^rom  a  roc^  monu- 
ment, about  8  feet  high  and  2  feet  at  Its  base, 
was  situated  at  the  northeast  comer  of  said 
Blue  RoA  mine,  and  tbence  mnnli^;  about 
1,000  fleet  southerly  to  said  east  side  monu- 
maat  At  the  time  of  said  location  the  re- 
qiondents  did  not  intend  to  include  within 
the  stakes  and  monuments  so  erected  more 
ground  than  UiOO  feet  kmg  by  600  feet  wide. 
But,  by  an  innocent  mistake  In  padng  off 
tbe  extraior  boundaries,  tbe  easterly  side  line 
of  the  dalm  was  In  fact  1,900  feet  In  loigth. 
lud  the  westerly  Me  line  was  in  fact  1.700 
feet  long ;  the  north  end  line  was  in  fact  640 
feet,  while  the  south  end  line  was  in  fact  OSO 
feet.  The  above  notice  of  locatlim  was  filed 
in  the  office  of  the  records  of  Cache  county, 
there  being  no  mining  district  In  the  locality 
where  said  dalm  was  discovered.  Subse- 
quently, on  the  20th  day  of  June,  1802,  ap- 
pellants went  vpaa  the  ground  described  in 
re^ndwta'  notice  of  locatltKi,  and  saw  the 
locatI<m  notice  {daoed  In  the  rock  monnn^t 
by  resptmdents.  and  lead  the  same.  It  also 
appears  from  the  findings  that  the  appellants 
saw  the  atakea  and  monuments  which  mark- 
ed the  location  of  respondents;  hot  disre- 
garding the  same,  because  they  believed  the 
locatifHi  of  zeqKmdents  was  void,  owing  to 
the  fact  that  respondents  had  Included  with- 
in their  stakes  and  monummts  more  than 
1,600  feet  in  length  by  000  feet  In  width  (be- 
ing a  greats  amount  (tf  ground  than  that  al- 
lowed by  act  of  oongrees),  ^ipeUauts  located 
a  mining  claim  known  as  the  "Amaaon." 
running  at  rl^t  angles  across  the  Bine  Rock 
locaticm,  taking  in.  within  the  linea  located 
by  respondents,  all  the  mineral  which  had 
been  discovered,  together  with  the  prospect 
holo  or  dlscoYery  shaft,  and  monument  con- 
taining the  respMidatts'  notice  of  location. 
N<me  of  the  excma  so  located  was  claimed 
ae  located  by  appeOanta.  It  also  appears 
from  the  flndtngs  that  the  stakes  and  mmra- 
ments  of  respondents  were  plainly  vislUe  on 
the  ground;  that  resptmdents  honestly  and 
in  good  teith.  at  the  time  of  their  location, 
believed  tbat  they  wm  within  tiie  Undt; 
and  that  they  did  not  Intrad  to  locate  mwe 
than  the  propw  area,  but  through  innocmt 
inadvertence  and  honest  mlstdce^  aa  above 
stated,  respondents  did  in  fact  locate  ground 
In  CTcess  of  tbe  limit  of  the  grant  Upon 
these  findings  the  court  conchided,  as  mat- 
ter 1^  law,  tbat  the  location  of  respondente 
was  valid,  and  gave  Judgmoit  in  thehr  favor 
for  the  possesion  of  the  ground  described  In 
rcHpondents'  notice  of  location. 

Counsel  for  appellante  contend  that  Ihe 
notice  of  location  of  the  Blue  Bock  Is  Insnffi- 
clent,  for  the  reason  that  it  does  not  ocmtaln 
a  snfflclent  description  by  r^erence  to  some 
natural  object  or  some  permanent  monument 
ixr  the  identlflcatton  of  the  clalnif<.and  that 
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the  location  of  the  Koe  Bodk  !8  Void  because 
respondentB  Indnded  an  eittess  of  ground 
within  the  stakes  which  marked  the  bonnd- 
arlea  of  their  claim.  Section  2S24  of  the  Be- 
Tteed  Statatee  of  the  United  States  provides, 
in  substance,  that  the  location  most  be  dis- 
tinctly marked  upon  the  ground,  so  that  Its 
boundaries  can  be  readily  traced,  and  that 
all  records  of  mining  claims  made  shall  con- 
tain such  a  description  of  the  claim  located, 
by  reference  to  some  natund,  object  or  per- 
manent monument,  as  will  Identic  it  It 
will  be  seen  by  this  section  that  two  things 
sire  requisite  to  the  ralld  location  and  recess 
of  a  mlnmg  claim:  First,  distinctly  mariUng 
the  location  upon  the  ground,  so  that  its 
boundaries  can  be  readily  braced;  and,  sec- 
ond, the  record  of  the  dalm  must  contain  a 
descrlirtlon  of  the  claim  by  reference  to  some 
natural  object  or  perman^t  monummt  It 
was  found  by  the  court  that  the  Blue  Rock 
location  was  dlatlncUy  marked  upon  the 
ground,  ao  that  hs  boundaries  could  be  read- 
ily traced.  The  notice  of  location  reowded 
makes  reference  to  the  prospect  hole,  rode 
monummts,  and  stakes.  Soch  objects  are, 
within  tiie  meaning  of  the  law,  permanent 
monuments,  and  are  snffident  to  satisfy  the 
requirements  of  the  statute.  Hammw  t. 
liming  Co.,  180  n.  S.  291,  9  Sup.  Ot  548. 
The  Idea  and  purpose  of  the  act  of  congress. 
In  requiring  the  recOTds  of  mining  claims  to 
make  reference  to  some  natural  object  or 
permanent  monument,  are  to  prevent  the 
swinging  or  idiifting  of  the  claim  of  the 
locator  from  one  point  to  another;  in  ofhst 
wwds,  to  fix  tiie  location  with  certainty, 
so  that  subsequent  locators  may  determine 
what  ground  is  included  within  the  loca- 
tl<Hi  so  made.  It  will  be  seen  that  the  reccari 
of  the  notice  of  location  in  this  case  describes 
the  ground  by  metes  and  bounds  with  suffi- 
cient cwtalnty  to  Identify  the  claim. 

But  apptilanto  also  contend  that  the  calls 
In  tiie  notice,  in  some  instances,  call  for 
stakes,  whereas  In  ffu;t,  Instead  of  stakes, 
trees  were  blazed,  squared  up,  and  marked. 
SnCh  a  variance  la  Immaterial,  because  It 
had  no  tendency  to  mislead  appellants. 

The  second  contentlm  of  appeUants— that 
the  location  Is  void  for  the  reason  that  an 
excess  of  ground  le  Included  within  the  stakes 
and  monuments  of  resp<mdents— is  also  un- 
tenable. It  will  be  obsnred  that  respond- 
(XitB,  through  an  Innocent  mistake.  Included 
within  their  claim  400  feet  upon  the  easterly 
side  line,  and  200  feet  upon  the  westerly 
side  line,  40  feet  upon  the  northern  end  line, 
and  SO  feet  upon  the  southerly  end  line,  in 
ex(»ss  of  the  amount  allowed.  This  dlt»- 
crepancy  was  attributable,  however,  to  an 
innocent  mistake,  caused  honestly,  throu^ 
an  toaccnrate  method  of  measuremCTt,  and 
without  any  intention  to  include  a  greater 
amount  than  the  limits  of  the  grant.  This 
question  was  directly  before  the  supreme 
court  of  the  United  States  in  the  case  of 
Mining  Oo.  v.  Bose*  U4  U.  S.  670,  6  Sup.  Ct 


1065.  In  Oiat  case  Hr.  Justice  lOller,  speak- 
ing for  the  court,  mokes  use  of  the  f oUovrtng 
appropriate  language:  "We  hardly  think  it 
needs  dlscus^on  that  tbe  Induidmi  of  a  lar- 
ger number  of  Uneal  feet  than  200  renders 
the  location,  othmrlse  valid,  totally  void. 
This  may  occur,  and  often  must  occur,  by 
accident  of  tbe  surveyor,  or  otiier  Innocent 
mistake,  what  tbtfe  exists  no  intoation  to 
sialm  more  than  200  feet.  Must  the  whole 
dalm  be  made  void  by  tills  mlstafe^  which 
may  Injure  no  one,  and  was  without  de- 
sign to  violate  the  lawT  We  can  aee  ao 
reason,  In  Justice  or  in  the  nature  of  the 
transaction,  why  the  ^cess  may  not  be  re- 
jected, and  the  cWm  h^  good  tor  the  re- 
mainder, unless  It  Interferes  with  rl^ts 
IH^vlonsIy  acquired.**  In  ttie  case  under  dte- 
cuBsion  no  prevtoos  rU^ts  had  been  ac- 
quired at  the  time  respondents  made  tb<^ 
location  of  the  Blue  Bode  dalm;  neither  does 
any  of  the  exaem  foil  witUn  tiie  limits  ot 
the  Amazon  claim,  whldi  was  made  hy  ap- 
pellanta.  It  is  true  tiiat  In  the  case  Just 
dted  the  court  had  under  considmition  the 
act  of  186^  which  permitted  tiie  location  of 
200  feet  in  length  for  each  locator,  to  the 
limit  of  1.200,  except  In  the  case  of  the  dls< 
coverer,  who  was  entitled  to  200  feet  addi- 
tional as  a  reward  for  his  discovery.  In  rea- 
son and  priudple,  howevw,  aa  well  as  upon 
aiith<HHty,  that  decision  shonid  be  made 
applicable  to  the  act  of  1872,  under  which 
the  respondents  made  their  location.  Stem- 
Winder  Min.  Go.  V.  Smnta  ft  liast  Oiance 
Oonsol.  Min.  Co.  Odaho)  21  Fac.  1040;  Burke 
V.  McDonakI  <Idaho)  S3  Pac.  40;  Atidns  v. 
Hendrle,  1  Idabo.  95;  Thompson  v.  Spray. 
72  Gal.  528.  14  Pac  182;  Doe  v.  Tyler,  73 
GaL  21,  14  Paa  375;  EUos  T.  Boatman,  3 
Utah,  1S9,  2  Fac  66.  We  do  not  mean  to 
be  understood  that  any  ^gtii,  however 
great,  in  excess  of  tiie  limit  of  the  grant, 
can  be  located  vrlthout  rendering  the  claim 
void  for  want  of  certainty.  A  mining  claim 
may  include  so  great  an  eness  of  ground  as 
to  render  It  abstHutely  void,  di^iending  uptm 
the  surroundings  and  particular  drcnm- 
stances  of  each  case.  But  what  we  do  mean 
to  say  la  that,  under  the  particular  drcum- 
stancps  of  this  case,  the  excess  within  the 
boundaries  of  the  Blue  RoA  does  not  reaAtr 
the  same  void.  The  object  of  tiie  law  re- 
quiring the  dalm  to  be  distinctly  matlEed 
<m  the  ground,  so  tiiat  Its  boundariee  can 
be  readily  traced,  was  In  this  case  ac- 
complished. Appdlants  saw  the  stakes 
and  monuments  whidi  bounded  respond- 
ents* location.  They  read  the  location  no- 
tice^ Tb^  knew  that  respondents  mily 
daimed  1,500  feet  In  length  by  OOO  feet 
In  width.  It  does  not,  tiierefore,  lie  in  the 
months  of  appellants  to  say  th^  were  ndfr 
led  by  the  innocent  mist^e  of  resptmdents. 
The  Judgment  of  tiie  court  below  la  af- 
firmed, with  costs. 

.  r«ABTCH  and  smith,  JJ..^pacnr.  . 
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MODOO  COUNTY  t.  SPBNCEK  at  aL  (N©. 
18,291.) 

(Supreme  Court  of  Cal^ornia.    Aug;  6»  1804.) 

CoiISTIBft— £llPU>I|N0  ComtSUlIT.OBDflKAZ. 

Cases. 

1.  Neither  under  County  GoTernment  Act, 
f  25,  Bubd.  17.  empowering  tHe  board  of  supcr- 
Timrs  to  direct '  tbe  management  of  suits  to 
■which  the  county  is  a  party,  and  to  emtdoy  conn- 
Bel  to  aBsist  tlie  district  attorney  tliertiia,  nor 
under  Id.  subd.  36)  empowering  it  to  authorize 
the  district  attorney  to  appoint  an  assistant,  if 
need  be,  nor  onder  any  inherent  general  power 
undefined  by  statute^  nas  tbe  board  power  to 
employ  counsel  to  assist  In  the  prosecution  of 
criminal  cases. 

2.  In  a  suit  tor  a  oonnty  tbvngh  Its  district 
attorney  to  restrain  the  treasurer  from  paying  a 
warrant  the  payee  of  the  warrant  is  a  jfToper 
party  defendant. 

Department  1.  Appeal  from  superior  court, 
Modoc  coimty;  C.  L.  Claflin,  Judge, 

Suit  by  the  county  of  Modoc  asalnst  Spen- 
cer &  Raker  and  others  for  injunction.  Judg- 
ment for  plaintiff.  Defendants  appeaL  Af- 
firmed. 

Spencer  &  Raker  and  Clarence  A.  Baker, 
for  appellants.  O.  D.  0«odwIn,  E.  B.  Cope- 
land,  and  Atty.  Oen.  Hart,  for  respondent. 

VAN  FLEET,  J.  The  substantive  question 
In  this  case  is  as  to  the  power  of  a  board  of 
supervisors  to  employ  counsel  on  behalf  of 
the  coimty  to  prosecute  or  assist  In  the  prose- 
cution of  criminal  cases.  The  board  of  su- 
pervisors of  Modoc  countyj  on  the  Tth  day 
of  July,  1881,  adopted  an  order  or  resolution 
In  the  following  terms:  "Upon  motion,  and 
With  foil  consent  of  the  board.  It  Is  ordered 
that  the  firm  of  Spencer  &  Baker  be,  and 
are  hereby,  employed  and  appointed  as  assist- 
ant counsel  with  the  district  attorney  to  aid 
In  the  prosecution  of  all  criminal  cases  now 
pending  before  the  superior  court  of  Modoc 
county,  at  the  agreed  sum  of  $600  as  fall  com- 
pensation for  all  services."  And  thereafter, 
on  the  9th  day  of  October,  1SS>1,  as  a  sequence 
of  the  foregoing,  adopted  a  further  order  or 
resolution,,  of  which  the  following  Is  a  copy^ 
"On  motion  of  Supervisor  Wylie,  seconded  by 
Supervisor  Cannon,  It  Is  ordered  that  the 
auditor  be  instructed  to  draw  a  warrant  on 
the  treasurer  for  three  hundred  dollars,  a? 
part  payment  for  legal  services  rendered  by 
Spencer  &  Raker  for  the  county,  In  conformi- 
ty wttb  a  previous  order  of  the  bo^u'd  of  su- 
pervisora  made,  employing  the  s&ld  Spenc^ 
&  Baker  to  assist  the  district  attorney  in  the 
prosecution  of  criminal  cases  pending  In  the 
superior  court  of  Modoc  county,  California, 
against  Denis  O'Brien  and  T.  B.  Reese."  In 
pursuance  of  this  last-reclted  order  the  audi- 
tor drew  his  warrant  In  favor  of  said  Speucra- 
&  Raker  aa  therein  directed,  and  this  action 
is  brought  by  the  county,  through  its  district 
attorney,  to  restrain  the  treasurer  from  pay- 
ing It.  Judgment  went  in  favor  of  tbe  coun- 
ty, from  which  defendants  appeal.  If  the 
iMord  had  no  power  to  employ  counsel  for 
the  purposes  Indicated,  the  Judgment  U  right; 
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otherwise  not  We  can  find  no  authority  la 
the  law  to  sustain  the  action  of  the  Bupervla> 
ors  in  the  premises.  Boards  of  supervisors 
are  creatures  of  the  statute,  the  constitution 
(article  22,  §  5)  providing  that  the  legislature 
shall  provide  for  their  election  w  appoint- 
ment, and  prescribe  their  duties.  The  au- 
thority for  any  act  must,  therefore,  be  sought 
in  tbe  statute.  The  only  provisions  looking 
to  such  power  as  was  here  attempted  to  be 
exercised  which  have  been  called  to  our  at- 
tention are  found  in  section  25  of  the  county 
government  act  (St  1891,  pp.  304r-307),  which 
takes  tbe  place  of  the  provisions  of  the  Po- 
litical Code  on  the  subject  Subdivision  17 
of  that  section  gives  tiie  board  power  "to 
direct  and  control  tbe  prosecution  and  de- 
fense of  all  suits  to  which  the  county  Is  a 
party,  and  to  employ  cotmsel  to  assist  the 
district  attorney  In  conducting  the  same." 
Subdivision  36  of  the  same  section  gives  it 
power  "to  authorize  the  district  attorney  to 
appoint  an  assistant  district  attorney.  If  In 
their  Judgment  It  may  be  necessary,  for  the 
proper  discharge  of  the  duties  of  the  district 
attorney,  and  to  allow  such  assistant  district 
attorney  such  compensation  for  his  services 
as  they  may  determine,  not  to  exceed,  unl^ 
otherwise  in  this  act  provided,  the  sum  of 
fifteen  hundred  dollars  per  annum."  It  can- 
not be  successfully  contended  that  tbe  first 
of  these  provisions  gives  any  warrant  for  the 
action  of  the  board  In  this  case.  That  pro* 
vision  is  evidently  intended  to  empower  the 
si4)ervlsorB  to  protect  the  rights  of  the  county 
in  any  litigation  It  may  have  involving  its 
property  or  other  6ul>stantial  rights.  The 
power  is  In  terms  restricted  to  suits  "to  which 
the  county  Is  a  party,"  and  while  possibly,  in 
a  proper  case,  it  might  be  construed  to  in- 
clude actions  or  proceedings  In  which  tbe 
county,  while  not  nominally  a  party,  never- 
thelees  has  a  direct,  substantial  interest  or 
right  of  property  involved,  It  can  have  no 
appUcatlou  to  the  character  of  ca^es  referred 
to  in  the  orders  of  the  board  In  queatioa.  ThQ 
county  was  la  no  sense  a  party  to  those  cases, 
nor  had  U  any  rights  litigated  th^ein.  They 
,wcre  criminal  cases,  prosecuted  in  the  name 
and  on  behalf  of  the  people  of  the  state. 
They  Involved  no  Interest  of  the  county  In 
any  sense  other  than  such  interest  as  tbe 
county  had  in  common  with  every  other  coun- 
ty and  all  the  people  of  the  state  In  upholding 
the  administration  of  the  law.  The  fact  that 
the  county,  as  an  Instrument  of  the  law,  pays 
the  expense  of  criminal  prosecutions,  confers 
no  such  right  or  Interest  as  that  contemplated 
by  the  act  It  is  equally  apparent  that  sub- 
division 36  has  no  application  to  the  facts. 
That  provision  contemplates  the  appointment 
by  the  district  attorney,  tmder  authorization 
of  the  supervisors,  of  an  assistant  district 
attorney,  who  takes  an  official  oath  as  an 
offlcCT  of  the  county,  and  under  the  authority, 
direction,  and  control  of  his  principal  assists 
in  the  pci*f ormance  of  any  and  all  duties  per- 
tainlne  to  the  office.   It  doen  not  contemfdate 
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the  en^IoTmoit  hy  the  supexTlBon  of  special 
oonnsd,  who  may  or  may  not  be  acceptable 
to  the  district  attconey,  to  take  part  In  par^ 
tlenlar  cases.  Tbrae  la  no  sort  of  analogy  be* 
tween  the  purpose  of  aubdlrlalon  36  and  that 
aimed  at  In  the  proceedings  of  the  board  In 
IhiB  Instance,  and  the  suggestion  that  the  ac- 
tion of  the  board  may  be  upheld  as  a  substan- 
tial compliance  with  that  proTlslon  Is  with- 
out w^ght.  la  fiict,  it  do«  not  seem  to  te 
yery  seriously  contended  that  either  of  these 
proTistons  warranted  the  act  of  the  board, 
but  It  Is  strongly  urged.  In  effect,  that  It  was 
within  the  Inherent,  general  power  of  the 
board.  In  the  absence  of  special  prorlslon,  to 
proTlde  for  the  proper  prosecution  of  these 
cases.  But  we  know  of  no  such  Inherent  or 
undefined  power  In  the  board  of  superrlBors. 
Their  powers  being  purely  statutory,  th^ 
ercry  act  must  find  Its  warrant  in  the  statute, 
titbec  expressly  or  by  necessary  Implication. 
Boblnson  v.  Supervisors,  10  Cal.  208;  San 
Joaquin  Co.  t.  Jones,  18  Cal.  327;  Foster  t. 
Coleman,  10  Cal.  279;  Linden  T.  Case,  46  Cal. 
171.  The  legislature  having  speclfled  certain 
cases  In  which  such  power  may  be  exerdsed, 
th^  Is  no  implication  that  she  Intended  It 
to  be  exercised  In  others.  "Kxpressio  unlns 
est  exclusio  alterias."  In  fact  an  examina- 
tion of  all  the  provisions  of  the  statutes  bear- 
ing upon  the  subject  leads  to  the  conclusion 
that  it  never  was  Intended  that  the  board  of 
supervisors  should  be  permitted  to  control  or 
interfere  with  criminal  prosecutions  or  with 
the  district  attorney  in  their  management. 
The  district  attorney,  In  the  discharge  of  the 
duties  of  his  office,  performs  two  quite  dis- 
tinct functions.  He  Is  at  once  the  law  officer 
of  the  county  and  the  public  prosecutor. 
While,  in  the  former  capacity,  he  represents 
the  county,  and  is  largely  subordinate  to  and 
under  the  control  of  the  board  of  supervisors, 
he  is  not  so  In  the  latter.  In  the  prosecution 
of  criminal  cases  he  acts  by  the  authority  and 
in  the  name  of  the  people  of  the  state.  Const 
art  6»  I  20;  County  Government  Act, 
I  136.  If  he  falls  for  any  reason  to  appear 
at  the  trial  In  a  criminal  case  for  the  dis- 
charge of  his  duty,  the  court  Is  authorized  to 
designate  some  competent  attorney  to  take 
his  place  for  the  occasion  (Pen.  Code,  1 1130); 
and  if  at  any  time  It  is  deemed  essential  for 
the  public  service  that  he  have  assistance  in 
this  behalf  it  Is  made  the  duty  of  the  attornoy 
general  to  go  to  his  aid  (Pol.  Code,  8  470,  suhd. 
7).  It  Is  said  that  what  was  done  here  has 
been  frequently  done  by  boards  of  supervis- 
ors In  other  counties.  We  are  not  dIsxK>sed 
to  question  this  assertion,  nor  the  perfect 
good  faith  of  the  board  In  this  Instance. 
Many  acts  done  by  boards  and  officers  in  the 
supposed  discharge  of  their  duty  and  In  the 
best  of  faith  do  not  find  sanction  In  the  law, 
and  for  a  time  pass  current  because  unchal- 
lenged; but  that  fact  cannot  weigh  in  favor 
it  their  validity  when  eventually  called  into 
question.  The  action  of  the  board,  being 
without  atithoritr.  was  void,  and  areated  no 


legal  dalnt  against  the  ooontr.  "It  la  aetOed 
In  this  stiite  fbat  no  rader  made  by  a  board 
anporrlaon  la  valid  or  Undlng  nnleaB  It 
la  anthorlaed  hj  law.  No  dalm  against  a 
county  can  be  allowed,  qnksa  it  be  legally 
charitable  to  the  conn^;  and.  If  clalma  not 
legally  chargeable  to  the  county  are  allowed, 
neltlur  the  allowance  nor  the  woiranta 
drawn  therefor  create  any  legal  liablUty." 
Linden  t.  Caa^  anpra. 

The  other  questions,  as  we  have  indicated, 
do  not  demand  cKteaded  notlc&  The  demur- 
rers were  properly  overruled.  The  com- 
plaint stated  a  cane  ot  action,  and,  while 
SpencOT  &  Rofcor  were  perhapa  not  necessary 
parties,  they  wtfe  nevertheleaa  propw  ones. 
The  answer  did  not  contain  any  defense  to 
the  action,  and  the  court  did  not  err  In  its 
disposition  of  It  Nor  was  there  any  sub- 
stantial error  In  the  manner  of  entering  judg- 
ment; iti  Tras  In  effect  a  jndgmttit  on  the 
pleadings.   Judgment  afBrmed. 

We  concur:  OABOUTTB;  X;  HABBI- 
SON,  J  . 
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BIAX/TO  IBBIGATINO  DI8T.  t.  BRANDON 

et  aL   (Na  1S.841.) 
(Snpreme  Court  of  California.  July  20,  ISM.) 

ElUHBltT  DOHAtN  — RlQHTfl  OT  IftRIOATIOH  COM- 

Pl.NT~Pl,BADINa — EVIDBNCE. 

1.  Laws  1887.  p.  29,  authorized  plaintiff  to 
construct  waterworks  for  Irrigation,  and  section 
12  gave  it  power  to  acquire  property  "necessary 
for  the  construction,  use,  sapjE^,  maintenance, 
repair,  and  improvement  of  said  canal  or  canals 
sod  works  *  •  *  and  all  necessary  npurte- 
□ancea."  Beld  to  aathtniie  taking  land  tot  Con- 
structinir  a  pips  line. 

2.  T^e  MHnplaint  alleged  that,  tn  order  to 
pnq>erly  Irrigate  the  lands  in  the  district,  it  was 
necessary  to  emistract  a  iripe  line  across  defend- 
ant's land,  which  adjoliia  the  district  HM 
Buffident  to  show  the  use  a  publle  on^  and  the 
takins;  necessary. 

S.  It  was  proper  to  admit  the  decree  of  the 
superior  court  confirming  the  proceedings  for 
plaintiff's  organlBatlui  to  estabUsh  the  facts 
therein  stated. 

4.  It  was  not  necessary  to  show  there  was 
no  other  way  than  the  one  designated  by  which 
tiie  water  ctmld  be  brought 

Department  1.  Appeal  from  sup^or  court, 
San  Bernardino  county;  C.  W.  Bowell,  Judges 

Action  by  the  Blslto  Irrigating  District 
against  J.  B.  Brandon  and  others  to  con- 
demn a  right  of  way  tor  a  pipe  line  over 
defendants'  land.  Judgment  for  plalntUi; 
and  defendanta  appeaL  Affirmed. 

Joseph  B.  Brandon,  for  appellant.  Walta 
Bordwell,  tot  respondent 

VAN  FLEET,  J.  PhUntiff  Is  an  Irrigation 
district  formed  under  the  law  of  1887  (St 
1887,  p.  20),  commonly  known  as  the  "Wright 
Act"  having  its  location  In  San  Bernardino 
county.  In  constructing  its  works  for  the 
purpose  of  supplying  water  for  irrigation  pur- 
poses to  the  Inhabitants  of  the  district.  It 
was  found  necessary,  to  complete  a  proper 
Irrigation  system,  to  lay  a  certain  pipe  llne^ 
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described  in  the  oomplalat,  acron  lands  be- 
loncing  to  the  defendants.  ThUi  action  was 
toonffbt  ft>r  flie  pnrpoaa  of  condemiilDg  a 
xigbt  of  wa;^  ft>r  sncb  pipe  line.  Jadgment 
wait  for  plaintiff,  coBdemnlng  the  necessary 
waT.  and  aaaenlng  damages  for  the  taUng  In 
fuor  of  defendants,  with  oosts.  The  appeal 
Is  from  the  judgment  and  an  orda  denying 
a  new  trial.  The  appeal  is  without  molt 

1.  The  demurrer  to  the  complaint  was  prop- 
erly orecrnled.  The  objection  tiiat  power  is 
not  glTen  ander  the  act  to  condemn  property 
for  the  pniposes  songht  is  nntmaUsw  The 
argnm«it  Is  that  the  act  prorldes  only  for 
the  oonstnictlon  of  ditches  and  canals,  and 
that  this  does  not  intdode  pipe  lines.  The 
art  provides  toe  the  construction  of  a  "sys- 
tem <tf  wMks"  to  irrigate  the  lands  within 
tiie  district;  and  by  section  12  the  board  Is 
gtren  the  right  to  acquire  mmHaU  "neces- 
sary  for  the  construction,  use,  snpi^y,  maln- 
tanance,  repair,  and  imprarement  of  said 
canal  cr  cftnahi  and  works  •  •  •  and  all 
necessary  aronrtenances."  TblB  language  Is 
broad  enough  to  Indude  pipe  lines,  flumes, 
or  othw  conduits  usually  nnployed  in  works 
of  the  kind  for  conveyli^  water,  even  if  not 
neoeaaarily  Included  in  the  terms  "ditches 
and  canals.**  The  complaini;  after  alleging 
ptalntUTa  <^:anlaation  Into  an  ixrigatloik  dis- 
trict and  the  purpose  of  its  wganlsatlfMi, 
shows  that  the  object  sought  by  the  use  Is 
to  i^Ttde  water  for  Irrigating  lands  within 
the  district,  partlealarly  describing  such 
lands;  that  the  defendants  own  the  land  over 
which  the  right  of  way  la  sought,  particular- 
ly describing  it,  and  that  such  land  adjdas 
^alntiCTs  district,  and  constitutes  Its  bound- 
aries on  two  Bides«-^the  north  and  west:  that, 
In  inrder  to  properly  Irrigate  the  lands  in  the 
district.  It  Is  necessary  to  construct  the 
^pe  line  (which  is  particularly  described) 
across  the  def^dants'  land  at  the  point  dee- 
Ignated;  and  that  the  right  of  way  Is  songht 
fur  the  purposes  of  establishing  and  main- 
taining soch  pipe  line.  The  complaint  Is  also 
accompanied  by  proirar  maps,  which  are 
made  part  of  it,  showing  snrr^  and  dellnea^ 
tlon  of  the  proposed  line  upon  the  ground. 
This  was  anffldent  to  show  that  the  nse  Is 
a  public  one,  and  that  the  taking  Is  neces- 
sary to  such  use.  Cummlngs  t.  Peters,  66 
CaL  596.  There  is  nothing  In  the  further 
pfAnt  urged  against  the  complaint  The  rule 
there  contended  for  Is  not  a  rule  of  pleading, 
but  of  evidence. 

2.  It  was  not  erm  to  admit  the  decree  of 
the  Bup«lor  court  confirming  the  regularity 
of  the  proceedings  for  plaintiff's  organization 
as  an  irrigation  district  to  establish  the  facts 
the*ein  decreed.  The  proceeding  m  which 
that  decree  was  rendered  was  a  proceeding 
la  rem,  had  and  authorized  for  the  express 
purpose  of  fixing  the  legal  status  of  the  cor- 
poration, and  that  decree  (^included  the 
whfrfe  world  upon  all  the  questlMis  Involved. 
CraU  T.  Irrigation  Dist,  87  CaL  140,  26  Pac 
197, 


Hie  evldenoe  was  sulBelent  to  tostain 
the  finding  that  the  right  of  way  was  a  pub- 
lic use,  and  a  neoeaaltr.  It  ma  sot  necea* 
sary  for  phdntlfl  to  show  that  then  was  ab* 
stdntdy  no  other  w^  but  the  ona  designated 
in  Ita  oon^lalnt  by  which  the  watw  could 
be  brought  on  its  land.  The  tact  that  it 
might  have  been  possible,  as  shown  by  the 
evidence^  by  going  a  long  way  around,  and 
condCTming  other  lands,  at  a  much  greater 
fxpmaa,  to  acoompllsh  the  purpose  aoogbt, 
la  inumt^al.  We  have  examined  the  vari- 
ous otharaaelgnmBnts,anddo  notregard  them 
as  requiring  special  mention.  We  find  no 
error  in  the  record,  and  the  judgment  and 
order  are  affirmed. 

We  concur:  OABOUTTB,  J.;  BABBI- 
SON,  J. 


lOSCal.  m 

ta  re  TOAKAICS  B8TATB.  (No.  19.883.) 
(Sii[»-eme  Court  of  California.    Aug.  6,  1804.) 
Naw  Tkial— NonoB  op  Motiok— SrBOiFroATioi*«, 

1.  Code  CIt.  Froc.  {  GSO,  aabd.  4,  providing 
that  when  the  motion  for  new  trial  is  to  t>e  made 
on  the  minutes,  for  insufficiency  of  the  evidence 
to  justify  the  verdict,  the  notice  must  specify  the 
particnlara  In  which  the  evidence  is  alleged  to 
be  insuffident,  does  not  require  said  notice  to  be 
mcse  specific  than  so  aa  dearly  to  show  the 
court  and  adversary  the  points  relied  on. 

2.  Where  tbe  record  does  not  state  the  evi- 
dence giTen  at  the  trial,  the  supreme  court  may 
presume  that  it  anthoriied  the  coort  to  order  a 
new  trial,  nnder  Code  Civ.  Froc.  i  662,  of  its 
own  motion,  for  manifest  passion  or  prejudice. 

Commissioners'  decision  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  W.  H.  Clark,  Judge. 

In  tbe  matter  of  the  estate  of  Emily  R. 
Yoakam,  deceased,  on  contest  aa  to  undue  In- 
fiuence  used  In  procuring  execution  of  will. 
Trial  by  jury,  and  verdict  for  contestant 
New  trial  granted,  and  contestant  appeals. 
Affirmed. 

Clarence  A.  Miller,  fte  appdlaat  aicLsich- 
lan  ft  Tor^  tbr  respmidenta. 

BELCHEB,  O.  Emily  R.  Yoakam  died  In 
the  county  of  Los  Angeles,  leaving  an  alleged 
last  will  which  was  dated  March  4,  1893. 
The  resp(mdent8  filed  In  the  court  below  the 
said  win,  and  their  petition  asking  that  tbe 
same  be  admitted  to  probate.  In  due  time 
the  ^pellant  appeared  and  contested  the  pro- 
bate thereof,  upon  the  grounds,  among  oth- 
ers, that  Its  execution  was  procured  by  the 
undue  Influence  of  certain  i>ersons,  none  of 
whom  were  named  therein  as  legatees  or  ex- 
ecutors. A  general  denial  of  all  the  aUega^ 
tions  contained  In  the  written  grounds  of  op' 
position  was  filed  by  respondents.  By  agree- 
ment, the  Issue  as  to  the  alleged  undue  In- 
fluence In  procuring  the  execution  of  the  will 
was  submitted  to  a  Jury,  and  by  their  verdict 
the  Jury  found  In  favor  of  appellant  on  that 
issue.  Subsequently,  on  motion  of  respond- 
ents, the  court  made  and  entered  its  order 
granting  a  new  trial  <rf  the  contest^^^nd  froni 
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that  (Wder  this  ai^eal  1b  lO'osecatad.  The  no- 
tice of  the  motion  tor  a  new  trial  stated  that 
the  motion  would  be  made  npon.  the  minutes 
of  the  court,  and  upon  the  ground  that  the 
evidence  was  Insufficient  to  Justify  the  rar- 
dlct.  Appellant  contends— and  this  1b  the  only 
point  made  for  a  reversal— that  the  notice  did 
"not  properly  or  at  all  epedfy  the  particulars 
In  which  the  evidence  was  alleged  to  be  In- 
anffldent,  as  required  by  Bubdlvisicm  4  of  sec- 
tion 659  of  the  Code  of  Civil  Procedure,  and 
that  the  motion  should  therefore  have  been 
■denied."  The  specifications  contained  In  the 
notice  are  as  follows:  "The  evidence  was  iu- 
■RaflBdent  to  Justify  said  verdict,  In  this:  Tbo 
■evidence  showed  that  the  said  alleged  will 
was  signed  by  the  testatrix,  in  the  presence 
of  the  subscribing  witnesses  thereto,  on  the 
4th  day  of  March,  1803,  and  that  she  at  that 
time  requested  said  subscribing  witnesses  to 
sign  the  same  as  witnesses,  and  that  they 
signed  the  same  on  that  day.  as  such  wit- 
nesses, at  her  request,  and  In  her  presence; 
that  the  8t.id  decedent,  at  the  time  of  the 
signing  of  the  said  alleged  will,  declared  the 
same  to  be  her  will,  and  that  she  was  at  that 
time,  and  always,  of  sound  mind,  and  com- 
petent to  make  a  will,  and  that  ^e  was  not 
at  that  time,  or  ever,  under  undue  Influence 
or  Influenced  by  firand;  that  there  was  no 
undue  Influence,  or  any  Influence,  exerted  at 
that  time,  or  ev^,  over  decedent.  In  the  mak- 
ing of  said  alleged  will,  or  with  reference 
thereto,  by  Dr.  Hodge,  Henrietta  Davis,  Mln- 
da  Davis,  D.  W.  Davis,  or  either  of  them,  or 
by  any  one,  and  that  the  evidence  shows  that 
the  said  alleged  win  provides  for  an  equitable 
distribution  of  the  estate  of  the  docedont 
among  the  proper  subjects  of  her  bounty,  and 
Is  fair  and  just  In  Its  provisions." 

The  object  of  the  specifications  required  by 
the  statute  Is  clearly  to  direct  the  attention 
of  the  court  and  adverse  party  to  the  particu- 
lar point  on  which  the  evidence  is  claimed 
to  be  Insufllcient,  and  when  this  object  Is  ac- 
complished they  will  be  held  RuflSdeuL  Mc- 
Cullough  V.  aark,  41  Cal.  298;  Eddelbuttel 
V.  Durrell,  55  Cal.  279;  Newell  v.  Desmond, 
63  Cal.  242.  The  specifications  complained 
of  are  in  substance  not  unlike  those  approved 
In  Harnett  v.  Railroad  Co.,  77  Cal.  32.  20  Pac. 
154;  and,  as  said  in  that  case,  "it  would  be 
difficult  to  state  In  more  specific  terms  the 
particular  points  of  insufficiency  on  which 
the  moving  party  proposed  to  rely  In  its  pro- 
crtKiing  for  a  new  ttlal."  In  our  <^lnion. 
therefore,  they  muit  be  held  suffldent  to  meet 
the  requirerapnts  of  the  statute.  Besides,  the 
record  contains  no  statement  of  any  of  the 
evidence  given  at  the  trial,  and,  so  -far  as  we 
can  know.  It  may  have  t>eeu  mch  as  would 
have  authorized  the  court,  under  the  provi- 
sions of  section  6fi2,  Code  Olv.  Proc.,^  to  grant 

'  Co<lu  Civ.  Proc.  S  662,  permits  the  oourt,  of 
its  MWii  iiuttion.  to  praiit  a  now  triiil  when  the 
jury  hnx  mi  iilaiiily  disrPE«nipil  tlie  inBtructions 
i«r  thr  t>viil«nt*e  an  to  satirf y  the  court  that  they 
iiiltiiiii'IitrHtiKMl  the  iuHtruvtiuiiB,  ur  acted  under 
im^alua  ur  iii'igudico. 


a  uew'  trial  on  Its  own  motion,  iritbont  any 
application  tber^or.  But  the  rule  Is  well  set- 
tled that  all  Intendments  are  in  fitTO*  of  the 
regularity  ot  the  action  of  the  oonrt  bdow. 
and  that  error  will  never  be  presumed,  bat 
must  affirmatively  appear  In  the  record.  We 
advise  that  the  wder  aKKaled  from  be  af- 
firmed. 

We  ooncmr:    SBABL8,  a;  HAYNBS,  C 

PER  CURIAM.  For  the  reasons  given  hi 
the  foregoing  opinion,  the  ordtf  appealed 
from  is  affirmed. 


DAVIS  V.  HAHT.   <No.  19,401.) 

(Supreme  Court  of  California.    Ang.  13,  1S91.) 

Appbal— FuLoaa  to  Filk  Bbibp— Rbvsbui. 

On  an>ea],  where  respondent  fails  to 
file  a  brief  or  make  oral  argotnent.  and  the 
tiDdingB  are  attacked  for  iDsufficieucy  of  evidence 
to  uiriic^d  them,  the  judgment  will  be  reversed. 

Department  2.  Appeal  from  superior  court. 
Kern  county;  R.  A.  Conklin,  Judge. 

Action  by  Alfred  A.  Davis  against  Joahih 
H.  HarL  Judgment  was  rendered  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

A.  Rousseau  and  3.  A.  Haralson,  for  appe- 
lant.   Mabon  &  Labrd,  for  respondent. 

FITZGBRAU),  J.  There  Is  no  brief  on 
file  by  respondent,  nor  was  the  case  omlly 
argued  In  his  behalf.  As  the  record  shows 
that  the  findings  are  attacked  by  the  si^edfi- 
cations  on  the  groimd  of  the  insufficiency  of 
the  evidence  to  support  them,  It  follows,  on 
the  authority  of  Rlchter  v.  Irrigation  Co. 
(Cal.)  36  Pac.  96,  that  the  Judgment  and  or- 
der appealed  from  should  be  revmcd.  So 
ordered. 

We  ctmcnr:  McFARTjAND,  J.;  DB  HA- 
VEN, J, 


STATK  ex  rri.  CX)UGHLIN  v.  BOARD  OP 
COM'RS  OF  WASHOB  OODMTIT. 
(No.  1,4U.) 

(Snpreme  Court  of  Nevada.    July  31.  ISM.) 

HUEKirFh— BoABD  OP  pKISONER  —  AUTHOHITX  TO 

Contract  row  Uekcdakdisb. 

Section  21^9.  Gen.  St.,  provides  that 
the  Bheriff  "Mha'l  furnish  all  necessary  sas- 
tenauce,"  etc.,  to  prisoners;  that  the  "commis- 
iilouers  are  hereby  required  to  allow  him"  ih*^ 
"expenses  thereof."  Page  108,  St.  1S87,  pri*- 
vides  that  no  county  ofheer,  except  the  board 
of  commissioners,  "shall  contract  for  the  pay- 
ment or  exi*enditure"  of  any  money  for  aor 
puriMfse,  or  "shall  purchase  any  stores  or  ma- 
terials, goods,  wares  or  merchandise,  or  con- 
tract for  any  iabor  or  services  whatever."  Htid, 
that  the  latter  law  repealed  the  former. 

Application  for  writ  of  certiorari  by  thy 
state  of  Nevada,  ex  rel.  TV.  H.  CougMin. 
against  the  board  of  commissioners  of  Washoe 
county,  to  oompd  them  ta -allow  a  bill  fw 
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mq/tpOga  fornlBbed  to  piteuun  hj  ord«r  of 
llie  Sberiff.  Writ  denied. 

Torreyaon  ft  Summerfield.  for  relator.  B. 
V.  Ourior,  Dlat  Aitf^  and  Bffijiiinin  Oarlcr, 
Air  fBQMnidentt. 

BZOBLOW,  J.  TbB  question  Inrolved  la 
Uie  Tiflit  of  the  Iward  of  oonunlflrionem  of 
Wasboe  oomitjr  to  oontraet  for  tbe  board  of 
ttitt  prisonos  confined  In  the  Jan  of  aald 
eoantT'  It  Is  daimed  that  the  antborl^  to 
pondiaM  aU  neonaery  supplies  for  tbe  prleon- 
c»  Is  reated  In  Uie  ih^ff»  and  that  die  com- 
mleriimera  hare  nothlns  to  do  with  It^  except 
to  aDov  the  Mn  aa  cuutracted  by  that  of* 
floer.  "Bf  St  1801»  p.  41,  aa  amended  St. 
1866,  p.  189  (Gen.  St  1  218ffi,  it  waa  pro- 
Tided  ttiat  the  aherlff  "shaU  fornlah  all  neo- 
eaaary  autenancei  bedding,  clothlOK  and  fad 
for  the  prtooners  committed  to  his  cnstody; 
and  tbe  oHnmisstoneia  are  hereby  required 
to  aOow  Um,  out  oC  ttie  eoonty  treaaary* 
an  necessary  costs,  charges,  and  expenses 
thereof."  It  la  admitted  ttat  tUa  act  veated 
ttm  dlapoted  power  In  the  aherur.  bat  It  la 
omtended  that  the  law  in  this  respect  was 
obaaged  by  St  1887,  p.  108,  which  reada  as 
follows:  **No  county  offleer  In  any  ooimty 
In  13Ub  state,  except  tbe  board  of  coonty  ochih 
missloners,  ahaU  omtract  for  the  payment 
or  aq>endltiire  of  any  county  nton^s  tor 
any  purpose  whatow,  or  shall  porchaae  any 
stores  or  materials,  goods,  wares  or  mo- 
diandlse,  or  contract  for  any  labor  or  serr- 
Ice  wtaterer,  except  the  board  of  county 
oommlBfltonm,  w  a  majority  of  them,  ahalt 
wder  socfa  oOoa  to  dk>  0ie  aame."  Does 
the  latter  act  vest  In  the  commissioners  the 
anthoEity  prerionaly  exlaUng  in  tba  sheriff} 
Bxoept  as  limited  by  the  constitation,  tiae  leg- 
lalature  undoubtedly  has  foil  control  over 
coun^  affalra,  and  It  is  not  suggested  ttiat 
It  did  not  have  the  power  to  make  the  change 
indicated;  but  It  Is  contended  that  it  did  not 
do  so,  upon  Ihe  prlndide  that  a  general  atat- 
nte  does  not  repeal  a  special  one,  unless  the 
Intention  so  to  do  la  dearly  manlfeated;  tba^ 
as  the  act  of  1861  is  nowhere  mentioned  in 
the  act  of  1887,  the  latter,  at  most,  can  <nily 
eonatltnto  a  r^>eal  of  the  firmer  I9  ImpU- 
cation,  and,  aa  the  two  acta  can  stand  to- 
getbor,— tbe  one  aa  coostltutlng  an  exoep* 
tlon  to  tbe  genersl  rule  of  tiie  other  that  no 
county  officer  shaU  be  p^mltted  to  contract 
for  tbe  county,— no  such  repeal  exists.  This 
^Ind^e  la  Ittustrated  by  tbe  oaae  oi  State  t. 
Beard,  SI  Ner.  218,  29  Pa&  BSL 

Tbe  queetlon  is  me  ot  intention  uptm  tiw 
part  ot  tbe  leglalator^  but  of  intention,  to 
be  ascertained  under  the  established  rules 
tar  the  Inter^tatlon  of  statutes.  Tb»  ooorte 
are  not  permitted  to  speculate  as  to  whether 
tbe  legislature  had  a  certain  slate  of  ttucAm 
in  Tlew  at  the  time  of  the  enactment  of  a 
atetate,  or  aa  to  wheths,  if  it  bad,  the  statr 
ute  would  not  have  been  drawn  differently; 
but,  where  the  language  la  dear,  we  must 


snmKwe  that  flie  lawmakers  Intended  Just 
what  they  have  aald.  In  erexy  aspect  of  the 
ease  ^t  tb^  on^Lt  to  bare  had  in  mind. 
Wh^%,a8  In  the  case  of  Stete  t. Beard, supra, 
two  afflnnattTe  statutes  have  been  ouicted,-" 
one  special  and  the  other  general,— and  tbar 
Is  ample  scope  for  the  latter  to  operate  with- 
out repealing  the  former,  It  may  be  presumed, 
that  the  legislature  did  not  intend  to  repeal 
the  special  act,  although  in  tbe  letiw  of  the 
two  acte  there  la  a  ocmfllct  Especially  la 
this  the  case  In  view  of  the  nde  of  Interioe- 
tatlon,— which  we  must  presume  was  known 
to  the  legldature,— tiiat  <me  afflrmatiTe  atat 
ute  wm  not  repnl  another,  unleaa  there  It 
an  abadute  conflict  betweoi  tiiem,  or  It  can 
be  ascertained  in  some  manner  that  a  repeal 
waa  Int^ded.  But  where  the  later  act  If 
expressed  In  negative  terms,  the  prindple  la 
diffdnnt  NegatiTe  atatutea  are  mandatory, 
and  must  be  presumed  to  baTe  been  Intended 
aa  a  repeal  of  all  oonflicQng  provisions,  nn 
leaa  llie  otmtrary  can  be  clearly  seen.  'It 
would  not,  perfaapa,  be  eai^,"  said  Shazwood, 
J.,  In  Bladen  t.  Pblladdphla,  60  Pa.  St  46t 
466,  "to  lay  down  any  general  rule  aa  to  whei^ 
the  provlaifHis  ot  a  atetute  are  merdy  direct 
CH7,  w  when  mandatory  or  Imperatlre 
Where  the  words  are  afflrroatlve,  and  relate 
to  tbe  manner  In  wUdi  power  or  Jurlsdlcthw 
Tcated  to.  a  pubUo  offloer  or  body  Is  to  be  eec- 
erdsed,  and  not  to  the  limits  of  tbe  power 
or  Jurisdiction  itself,  12iey  may  be,  and  often 
have  beoi,  oonstmed  to  be  directory;  but 
negative  words  which  go  tbe  power  or  juris- 
diction bare  nevo-,  that  I  am  aware  of,  been 
brou^t  wltbln  the  category."  A  negative 
atetute,  being  mandatory,  and  In  terms  a 
negation,  or  denial,  of  the  prior  law,  re- 
pealalt  BUb.  Writ  Xaw,  1 163.  Ifaatetate 
contrary  to  a  f  wmec  one  be  e^reased  Ir 
negative  worda.  It  operates  to  repeal  the  for^ 
ma.  Suth.  St  Oonst  I  1B9.  Thus,  an  act 
priding  tbat  "tut  corporation"  shall  Inter 
pose  the  defense  of  usury  repeals  the  laws 
against  usury  as  to  oorporations.  Curtis  v. 
Leavitt,  15  N.  Y.  135.  An  act  that  "no  beer^ 
shaU  be  add  without  a  license  repeals  a  law 
previously  authorizing  such  sale,  under  cer- 
tain circumstances,  without  a  license.  Read 
T.  Storey.  6  HurL  ft  N.  42S.  It  Is  oertehily 
the  goioal  mle  that  the  negative  words  to. 
a  snbseqoait  stetate  oonstitate  a  r^eal  of 
an  prerviously  enacted  conflicting  provisions 
and  we  are  unable  to  discover  any^ng  Indi- 
cating a  difforent  intention  In  this  case.  Un- 
der our  statutes  the  oommlsdonera  are  the 
only  officers  anthcoized  generally  to  purchase 
supplies,  or  enter  Into  contracts,  en  behalf 
gC  tbe  county.  Gen.  St  I  1948;  At  the 
time  of  the  enactment  of  the  statute  of  1887, 
but  two  or  three  Instancea  existed  wbere 
other  officii  had  the  power  of  so  doing. 
Certainly,  without  a  statute  to  that  effect 
no  officer  could  bind  the  county,  and,  aa  we 
must  suppose  that  the  last-moitioned  act  was 
intended  to  make  some  change  In  the  law, 
and  waa  not  paaaed  for  a  mere  idla.  purposa 
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upon  -wbat  elke  conid  K  te  Intended  to  oper- 
ate, if  not  In  Qie  Instance  menttoned?  If  In- 
tended for  then  tew  instances,  vby  slioiild 
It  not  aa  well  have  been  intended  to  apply  to 
the  staerifF,  In  the  matter  of  keei^ng  of  prlsoo- 
en,  aa  to  the  assessor  in  tiie  publication  of 
the  list  of  taxpa7«v,  or  to  the  treasurer  in 
the  publication  of  the  delinquent  tax  list? 

It  is  BugRcsted  that  other  officers  have 
been  in  the  habit  of  purdiaMng  snpplies  fcv 
the  counties,  and  that  It  was  to  prevent  their 
already  Illegal  acts  that  the  statute  waa 
passed,  'nils  la  possiUe;  but  to  ocmatnie 
the  statute  npon  tiiat  theory  would  be  to  take 
our  feet  from  the  weU-trodden  path  of  recog- 
nized legal  construction,  to  be  relied  upon  1^ 
legislatures  and  courts  In  botti  enacttng  and 
construing  laws,  and  resort  to  the  miry  bog 
of  speculation,  without  chart  or  compass  to 
guide  our  steps.  It  is  also  argued  that  the 
difficulty  property  caring  for  the  prisoiKrs, 
If  the  shKlff  must  consult  tiie  aHnmlssloners 
ev&ey  time  he  orders  a  meal  or  purchases  a 
pair  of  shoes  ft>r  them,  proves  that  the  legis- 
lature did  not  Int^d  sach  a  result  Bnt  to 
this  it  must  be  answered  that,  wh«e  the 
law  is  plain,  this  Is  a  consideration  with 
which  the  courts  have  nothing  to  do.  Their 
duty  Is  to  ascertain  and  give  effect  to  what 
the  legislature,  within  the  limits  of  the  con* 
atltution,  has  declared.  If  tiie  law  works 
badly,  it  win  probably  be  changed,  bnt  this 
la  for  the  legislature  to  determine.  It  may 
also  be  added  that  the  act  of  1887  pmnlts 
tite  commissioners  to  authorise  other  officers 
to  purchase  all  necessary  sui^Ues,  etc:,  tor 
the  county;  and  we  can  no  more  suppose 
that  they  wlU  neglect  to  eitiier  properly  at- 
^id  to  county  aCTaim  themsdves,  or  to 
antiiorlze  others  to  do  so,  than  that  the  legis- 
lature would  fall  to  enact  laws  necessary 
for  that  purpose  in  the  first  instance,  or  the 
sheriff  fall  to  fnmisb  necessary  food  and 
clothing  for  the  prisoners  in  his  charge  while 
the  du^  of  so  doing  rested  npon  him.  At 
any  rate,  it  seems  clear  that,  by  the  last-men- 
tioned law,  the  legislnture  intended  to  place 
all  expmditnre  of  county  funds  under  con- 
trol of  the  board  of  commlssionns;  and  this, 
under  the  drcumstances.  Is  conclusive  of  thp 
controversy.  The  application  for  the  writ 
Is  dented. 

MURPHT,  0.  J.,  and  BBLKNAP,  J ,  con- 
cur. 


ALLEN  v.  LEAVBNS. 
(Supreme  Conrt  of  Oregon.   July  30,  1804.) 

Order— What  Cosstituteb. 

When  goods  are  sold  oa  defendaDt's  writ- 
ten promise  to  Ufcfpt  an  order  drawn  by  the 
purchaser  for  their  amoimt,  the  indorsement  of 
the  purchaser's  name  uyttm  such  promise  is  not 
aa  order  on  which  defendant  is  liahle. 

Appeal  from  circuit  court,  Multnomah 
county;  H.  Hurley,  Judge. 


Action  br  wney  B.  ADen  against  Jdha  H. 
Leavena.  There  was  judgment  tor  pWntitE. 

Defendant  appeals.  Seversed. 

W.  W.  Page^  for  appellant  W.  L.  Notttng, 
for  respondoit. 

HOORB.  J.  This  to  an  action  to  wc&ver 
money.  Upon  a  trial  thereof  without  a  jmy 
the  conrt  found  the  Acts  and  conduriona  of 
law  thereon  as  follows:  **<1)  ^Hiat  on  the 
28th  day  of  Xovember,  18M.-the  said  James 
Onait^  was  in  the  emT^oj  of  tlw  defendant 
and  his  partners,  and  that  t^ioe  waa  at  that 
time  wages  dne  him  tlrom  the  defendant  and 
his  partners  for  work  and  labw.  (2)  It  was 
at  that  time  Torbally  mutually  agreed  by  and 
between  the  plaintiff  and  the  said  James  Gu> 
sick  and  the  defendant  that  in  conridwation 
of  tbs  plaintiff  sdllng  to  the  said  Gnsldc  cer- 
tain goods  for  the  sum  of  920,  and  extending 
to  him  credit  for  tiie  same,  Ihe  d^^dant 
would  pay  the  idalntiff  on  the  12th  day  of 
December,  1892,  the  said  sum  of  $20  for  said 
goods,  out  of  the  wages  then  dne  or  to  be- 
come due  said  Cnsick  for  said  woiis.  and 
that  It  should  be  deducted  from  his  wagesi 
(3)  That  in  oonsldarati(m  of  said  mutual  vn- 
dostandlng  and  agreement,  the  plaintiff,  on 
or  about  the  28th  day  of  Noranber,  18B2. 
B(dd  and  dellToed  to  said  James  Cnsldt  cer^ 
tain  goods,  wares,  and  merchandise  of  the 
agreed  value  of  $20,  and  extended  credit  to 
him  tor  the  same  according  to  the  terms  of 
said  agreement  (4)  That  as  evidence  of  aaid 
agreement  on  the  part  of  the  defmdant  to 
pay  tlw  plaintiff  said  sum  of  $20  in  acetnd- 
ance  with  said  verbal  agreement  mratkmed 
in  finding  No.  2,  the  defendant,  on  tiie  28th 
day  of  Novemb^*,  1692,  made  and  d^vmd 
to  tiie  plaintiff  a  written  memorandum  In 
words  and  flgnres  following:  Tortiand.  Or., 
Nor.  28,  1892.  To  WUey  B.  Allen:  I  will  ac 
cept  and  pay  James  Onslck's  ordor  fior  <2(9 
twenty  dollars  on  tiie  12th  day  of  December, 
1892.  ISlgned]  J.  M.  Leavens.*  That 
after  said  memorandum  had  been  made  and 
delirered  by  the  defendant  to  the  plaintiff, 
the  said  James  Cnsick  indorsed  his  name  on 
the  same,  and  on  the  12th  day  of  December 
the  plaintiff  presented  said  memorandum  to 
the  defendant  for  the  payment  of  said  920  In 
aecOTdance  with  said  verbsl  agreement  and 
said  memorandum;  but  the  d^endant  re- 
fused to  pny  the  same.  (6)  That  said  920  Is 
now  due  and  owing  from  the  defendant  to 
plaintiff,  together  with  interest  thereon  from 
the  12th  day  of  December,  1892,  at  eight  per 
cent  per  annum." 

From  the  foregling  findings  of  fact,  tlie 
court  found  the  following  conclusions  of  law: 
"(1)  That  there  Is  now  due  and  owing  from 
the  defendant  to  the  plaintiff  the  said  sum  of 
920,  and  Interest  thereon  at  eight  per  cent, 
per  annum,  from  December  12,  1892.  (2» 
That  plaintiff  Is  entitled  to  a  Judgment  for 
said  sum,  and  Interest  and  costs  and  dlfr 
bursementa"  . 
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A  Jodgment  for  plaintiff  hftTlng  been  given 
In  accordance  witli  Bucb  findings,  the  defend- 
ant appeals. 

There  being  no  bill  of  exceptlona,  the  onij' 
qneBtion  presented  is  whether  the  findings 
support  the  Judgment  The  defendant  con- 
tends that  the  cause  of  action  Is  founded 
upon  a  bill  of  exchange  alleged  to  have  been 
drawn  on  him  hy  James  Cusick  in  plaintiff's 
favor  for  $20,  while  the  plaintiff  contends 
that  it  is  founded  upon  a  promise  by  defend- 
ant to  pay  Cusick's  Indebtedness  to  plaintiff, 
be  being  Gusick's  debtor  In  an  amount  equal 
to  such  Indebtedness  when  he  made  the 
promise;  and  that,  the  defendant's  under- 
taking being  <n-iginal.  a  memoraodum  of  the 
transaction  was  unnecessary.  Section  785, 
HlU's  Code,  provides  that  an  agreement  to 
answer  for  the  debt  of  another  is  void,  un- 
less the  same,  or  some  note  or  memorandum 
thereof,  expressing  the  cousideratlou,  be  in 
writing,  and  suliscrlbed  by  the  party  to  be 
charged.  If  the  defendant  was  Indebted  to 
Cusick  and  he  to  the  plaintiff,  and  all  mutual- 
ly agreed  that  Cuslck's  debt  should  be  can- 
celed, and  defendant  should  i>ay  the  debt 
which  he  owed  to  Cusick  to  the  plaintiff,  such 
agreement  is  not  within  the  statute,  and  is 
valid  and  binding  without  any  written  mem- 
orandum thereof.  In  such  case  the  defend- 
ant's agreement  Is  not  collateral,  but  an  orifr 
tnal  one  to  pay  his  own  debt  to  a  substituted 
creditor;  and  the  fact  that  by  the  transaction 
the  debt  of  another  Is  paid  makes  no  diff^ 
euce.  Brandt,  Sur.  1  66;  3d  Pars.  Cont.  26. 
The  plaintiff  in  such  case  would  discharge 
Cuslck's  previous  liability,  and  look  to  tbe  de- 
fendant for  payment,  who,  by  virtue  of  the 
fact  of  his  debt  to  Cusick,  and  of  the  mutual 
agreement  and  promise  to  pay  the  same  to 
the  plaintiff,  would  become  liable  therefor. 
But  could  this  rule  have  any  application  to  a 
credit  extended  by  i^ntlfl  to  Cusidt  subse- 
quent to  defendant's  promise?  It  may  be 
conceded  that  if  the  plaintiff,  upon  the  faith 
of  defendant's  promise,  delivered  goods  to 
Cusick,  but  charged  the  same  and  extended 
the  credit  to  the  defendant,  it  was  a  sale  to 
the  latter  upon  his  request,  and  hence  not 
within  the  statute;  but,  if  the  credit  were 
given  to  Cusick  upon  the  defendant's  prom- 
ise, the  latter's  undertaking  would  be  col- 
^teral,  and  to  render  it  valid  tliere  should 
oe  a  note  or  memorandum  thereof  expressing 
the  consideration.  Dixon  v.  Prazee.  1  EJ,  D. 
•Smith,  32;  Brlggs  v.  Evans.  Id.  102.  If  Cu- 
sick was  at  all  liable  to  the  plaintiff,  tbe  de- 
fendant's agreement,  tbough  it  may  have  In- 
duced the  plaintiff  to  fnrnish  tbe  goods,  was 
collateral,  and  within  the  statute.  1  Chit. 
Cont  (11th  Am.  Kd.)  750.  Tbe  court  found 
that  the  plaintiff  furnished  goods,  wares,  and 
m^chandlse  to  Gusicli,  and  extended  credit 
to  him,  according  to  the  terms  of  defendant's 
agreem^t  Tbe  credit  having  toem  given  to 
Cusick  subsequent  to  defendant's  agreement, 
Coaiclc,  by  the  findings  of  the  court  would  be 
liable  to  the  ^Intlff,  and  the  defendant's  no- 


dertaklng  one  of  guaranty,  collateral  to  the 
llabUit}'  of  Cusick.  If  the  cause  of  action  be 
as  contended  for  by  the  plaintiff,  the  findings 
do  not  bring  It  within  the  rule  applicable  to 
tbe  case  suKneBted  whore  an  antecedent  debt 
has  been  discharged  in  consideration  of  a 
mutoai  agreement  of  ail  the  parties,  and  a 
promise  on  the  part  of  a  third  person,  who  Is 
Indebted  to  tbe  person  primarily  liable  for  the 
original  debt,  to  pay  tbe  same;  nor  can  It 
apply  to  a  credit  extended  to  Cusick  subse- 
quent to  defendant's  promise,  because,  in 
tliat  event  it  appears  from  the  findings  that 
Cusick  was  sUU  liable  to  the  plaintiff.  If  the 
cause  of  action  be  as  contended  for  by  tbe  de- 
fendant,—that  tbe  plaintiff,  In  consideration 
of  defendant's  agreement  to  accept  Cuslck's 
order,  sold  goods  and  extended  credit  to  the 
latter,— the  defendant  would  not  become  lia- 
ble until  Cusick  had  drawn  on  blm  for  the 
amount,  assuming,  without  deciding,  that  the 
defendant  would  be  liable  notwithstanding 
the  statute,  which  provides  that  "no  person 
within  this  state  sbull  be  charged  as  an  ac- 
ceptor of  a  bill  of  excliange  unless  bis  ac- 
ceptance shall  be  in  writing,  signed  by  him- 
self or  his  lawful  agent"  2  Hill's  Code,  S 
3194.  Tbe  court  has  found  that  Cusick  did 
not  draw  the  order  on  tbe  defcndnnt  but 
merely  indorsed  his  name  on  the  agreement 
to  accept  such  order  when  drawn,  "A  bill  of 
exchange,"  says  Mr.  Daniel  in  bis  work  on 
Xegotlable  Instruments  (section  27),  "is  an 
open  letter,  addressed  by  one  person  to  a  sec- 
ond, directing  him,  In  effect  to  pay  absolute- 
ly and  at  all  events  a  certain  sum  of  money 
therein  named  to  a  third  pwaon,  or  to  any 
other  to  whom  that  third  person  may  order 
it  to  be  paid;"  and  Cuslck's  name  Indorsed 
on  the  defendant's  agreement  cannot,  under 
the  most  liberal  construction,  be  deemed  to 
come  within  the  definition  above  given. 
From  an  examin.itIon  of  the  court's  findings 
it  would  appear  that  the  sale  of  the  goods 
had  been  made  upon  the  faith  of  defendant's 
written  promise  to  accept  an  order  to  be 
drawn  by  Cusick  for  the  amount  thereof,  and, 
no  order  having  been  drawn  by  him,  the  de- 
fendant has  inairred  no  llaMlity  to  the  plaln- 
tiCT.  For  these  reasons  the  judgment  Is  le- 
versed,  and  a  new  trial  ordered. 


STATE  ex  tpI.  EK^BBRT  et  al.  v.  SUP&RIOR 

COURT  OF  KlXa  COUNTY  et  al. 
(Supreme  Court  of  Wsshington.  Jaly  7,  1804.) 
JUHiODicTioN  or  Justice— AppiAL—DiBMiBSAL. 

1.  ^Tiere  a  statute  i>rovldes  that  a  joMice 
of  the  peace  Bhnll  have  juriadiction  in  actions 
for  the  re<'overy  of  money  where  the  amount 
■•claimod"  does  not  exceed  ?100  (2  Hill'g  Coile, 
f  23),  the  interest  due  and  claimed  on  the  prin- 
cipal is  part  of  the  amount  "claimed,"  within 
the  meaiiii)}^  of  tbe  statute. 

2.  Wliere  tlie  court  frum  which  an  appeal  is 
taken  had  no  jurisdiction  of  tiie  action,  the  ap- 
pellate coart  baa  jurisdiction  only  to  reverse  the 
judgment  or  dismiss  the  appeal. 

Dunbar,  C.  J.,  dissentini^ 
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Petition  for  certiorari  by  the  state  of 
Washington,  on  the  relation  of  Curtis  Egbert 
and  othera,  against  the  superior  court  of 
King  coun^  and  T.  J.  Humes,  Judge. 
Granted. 

T.  A.  Gamble,  for  relator.  I.  E.  Moses,  for 
respondents. 

HOYT,  J.  A  complaint  was  filed  In  a  Jus- 
tice's court  against  one  of  the  relators  to  re- 
cover, on  a  contract  for  the  payment  oC  mon- 
■ey  only,  the  sum  of  $91,  and  Interest  thei*eon 
from  such  a  date  that  the  principal  and  inter- 
est amounted  to  the  sum  of  $109,  in  which 
sum  judgment  was  prayed.  Upon  default  of 
defendant,  Judgment  In  that  amount  was 
rendered  against  him.  From  such  judgment 
he  took  an  appeal  to  the  superior  court,  and 
the  other  relators  joined  with  him,  as  sureties 
In  the  bond  given  upon  such  appeal.  The 
superior  court,  having  dismissed  the  appeal, 
made  an  order  affirming  the  judgment  of  the 
justice's  court,  and  rendered  a  Judgment  in 
the  superior  court  against  the  principal  and 
sureties  In  the  appeal  bond  for  the  amount 
thereof,  with  costs,  and  Is  now  proceeding  to 
enforce  the  collection  of  said  Judgment 
against  said  principal  and  sureties.  Relators 
have  filed  their  petition  in  this  coxu't  setting 
out  these,  among  other  facts,  and  praying  a 
writ  of  certiorari  to  be  directed  to  said  su- 
perior court,  and  to  Thomas  J.  Humes,  the 
judge  In  whose  department  the  proceedings 
were  had,  to  the  end  that  the  record  may 
be  certified  here,  and  the  action  of  the  court 
reviewed.  Such  writ  will  not  be  awarded  If 
the  supCTlor  court  was  proceeding  within  its 
Jurisdiction,  and  the  question  whether  or 
not  these  facts  show  that  such  court  had  not 
Jurisdiction  Is  the  one  which  we  are  called 
upon  to  consider  upon  this  application.  It 
Is  claimed  on  the  part  of  the  rehitors  that 
said  court  had  not  jurisdiction,  for  two 
principal  reasons:  First,  that  the  Justice's 
court  had  no  jurisdiction,  and  for  that  rea- 
son the  superior  court  could  get  no  jurisdic- 
tion on  appeal;  and,  second,  that,  if  the  su- 
perior court  did  get  Jurisdiction  of  the  sub- 
ject-matter upon  appeal,  It  had  no  Jurisdic- 
tion to  render  a  judgment  upon  the  bond 
without  having  first  brought  the  sureties  be- 
fore It  on  proper  notice. 

As  to  the  first  contention,  the  rule  is  well 
settled  that  if  the  court  from  which  an  ap- 
peal is  taken  had  no  jurisdiction  of  the  sub- 
ject-matter, and  for  that  reason  its  judgment 
was  absolutely  void,  the  appellate  court,  by 
virtue  of  the  appeal,  can  get  no  Jurisdiction 
to  do  more  than  to  reverse  the  Judgment  or 
dismiss  the  appeal.  This  rule  is  so  well 
established  that  it  is  not  ne:e88ary  to  cite  au- 
thorities or  make  argument  In  support  there- 
of. Did  the  justice's  court  have  Jurisdiction 
of  the  suhject-matter  upon  the  complaint 
filed,  which  was  the  foundation  of  the  Judg- 
ment from  which  the  appeal  was  taken? 
Q^bls  question  must  be  decided  upon  the  eon-. 


stmction  to  be  placed  uiun  such  complaint 
It  Is  claimed  upon  the  part  of  the  relatore 
that  the  cause  of  action  stated  in  the  com- 
plaint arose  ui>on  a  contract  for  the  recovery 
of  money  only,  and  that  the  sum  claimed  wu 
more  than  $100.  On  the  other  side,  it  Is  coo- 
tended  that  since  the  principal  sum  was  less 
than  $100,  and  it  was  brought  above  that 
amount  only  by  the  claim  for  interest  then- 
on,  for  the  purposes  of  the  statute  giving  jn- 
rlsdiction  to  justices'  courts  the  sum  claimed 
was  less  than  $100.  2  Hill's  Code,  i  23.  It 
is  not  contended  but  that  if  the  sum  claimed 
was  for  more  than  $100,  within  the  meaning 
of  such  statute,  the  justice's  court  got  no  Ju- 
risdiction of  the  subject-matter  by  reason  of 
the  filing  of  such  complaint  In  our  opinion, 
the  claim  for  intei'est  due  upon  the  principal 
sum  is  as  much  a  part  of  the  sum  claimed  as 
is  the  principal  Itself.  The  interest,  while 
not  technically  a  part  of  the  contract.  Is  so 
connected  with  it  that,  when  the  claim  Is 
made  therefor  in  a  complaint,  it  forms  a 
part  of  the  claim  arising  upon  the  contract. 
The  claim.  Interest  and  all,  is  upon  a  con- 
tract for  the  recovery  of  money.  A  part  of 
it  Is  upon  the  contract  which  gave  rise  to 
the  principal  indebtedness,  and  the  remain- 
der Is  upon  a  contract,  express  or  Implied, 
for  Interest  thereon.  The  statute  upou  the 
subject  intended  that  justices  of  the  peace 
should  have  Jurisdiction  In  all  matters  of 
contract  where  the  entire  amount  claimed  by 
the  plaintifT  did  not  exceed  the  sum  of  $1'X), 
and  It  is  nowhere  made  to  appear  therefrom 
that,  when  a  part  of  such  claim  is  for  Inter- 
est, it  could  exceed  such  amonnt.  In  our 
opinion,  then,  tlie  justice's  court  had  no  juris- 
diction of  the  subject-matter. 

The  other  contention  made  by  the  relators 
presents  a  somewhat  more  difficult  question. 
In  regard  thereto,  we  only  now  deeire  to 
say  that  no  provision  of  the  statute  or  con- 
dition of  the  bond  on  appeal  from  the  jus- 
tice's court  has  been  called  to  our  attention 
which  would  warrant  the  court  In  summarily 
rendering  judgment  against  the  sureties  in 
the  appeal  bond  wlthont  their  having  had 
their  day  in  court  The  writ  prayed  tta  will 
be  awarded. 

SCOTT,  STILES,  and  ANDBB8,  31.,  con- 
cur, 

DUNBAR,  C.  J.  (dissenting).  I  concur  In 
the  opinion  of  the  court  on  the  propositions 
therein  argued,  but  there  was  another  ques- 
tion raised  in  this  case,  viz.  that,  the  amoant 
involved  in  the  suit  belug  under  $200,  this 
court  has  no  jurisdiction  of  the  cause,  on  ap- 
peal or  otherwise.  This  question,  while  di- 
rectly raised,  is  not  referred  to  in  the  major- 
ity opinion,  probably  for  the  reason  that  it 
has  heretofore  been  decided  by  this  court  ad- 
versely to  the  contention  of  the  respcmdent; 
but  I  am  still  unable  to  see  how,  under  any 
construction  of  the  oonstltutlon,  the  supreme 
court  can  assume  Jurisdiction  In  this  kind  of 
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■  <aae.  Section  ^  art  ^  of  tbe  eonstltntlon 
proTldes  tliat  the  appelate  jnriwllctloD  ot  the 
8nin«iiie  court  shall  not  extend  to  civil  ac- 
tions at  law  for  tbe  recorery  of  money  or  per- 
sonal property  when  the  original  amount  In 
controTOvy  or  the  value  of  tbe  property  does 
not  exceed  the  sum  of  9200,  unless  the  action 
Involres  the  legality  of  a  tax,  etc.;  and  this 
case,  being  a  plain  action  for  the  recovery  ot 
money,  does  not  fall  within  any  of  the  excep- 
tions. Following  this  restriction  of  the  ap- 
pellate power  of  the  supreme  court,  and  In 
the  same  section.  It  Is  provided  that  the  su- 
ix«me  court  shall  also  have  power  to  Issue 
writs  of  mandamus,  review,  prohibition,  ha- 
beas corpus,  ■  certiorari,  and  all  other  writs 
necessary  and  proper  to  the  complete  exer- 
cise of  Its  appellate  and  revisory  jurlsdlctlom. 
I  think  that  all  these  provisions  mnst  be  con- 
strued  wlth:refwence  to  the  [WovlslonB  con- 
comlng  the  appellate  jurisdiction  of  the  court, 
and  that  the  limit  Imposed  upon  the  appellate 
jurisdiction  was  Intended  to  be  absolute.  It 
cannot  be  contended  tor  a  moment  that  this 
writ  Is  made  by  virtue  of  the  ai^ellate  Jurls- 
dietton  of  the  court,  for  the  appellate  jurlS' 
diction  does  not  attach  In  this  kind  of  a  case 
reason  of  tbe  limitation  imposed  by  the 
constitution  above  referred  to.  Nether  can 
It  attach  by  reason  of  the  force  of  the  pro- 
vlalMi  granting  revisory  jurisdiction,  for  there 
iB  nothing  revisory  In  the  action  of  this  court 
In  this  kind  of  a  fottceeding.  Webster  de- 
fines '^reviscnry"  as  having  tbe  power  or  pur- 
pose of  revision,  and  "revision"  as  tbe  act  of 
re-examlnatlon  to  correct,  review,  alter,  or 
amrad.  Tbe  central  Idea  of  revision  Is  a 
work  upon  something  already  In  band,  and. 
In  a  legal  sense,  to  correct  or  revise  where  tbe 
Jurisdiction  bad  already  obtained,  and  the 
court  desired  to  cwrect  Its  own  mllngs,  or- 
ienr  or  Judgments.  If  the  constitution  had 
granted  this  jurisdiction  for  the  purpose  of 
carrying  Into  effect  tbe  sapervlscvy  powers  of 
the  supreme  court,  there  could  be  no  question 
but  that  this  court  would  assume  jurisdiction 
lo  such  cases,  for  "supervising"  means  to 
oversee  op  direct,  to  superintend  the  work  of 
some  me  else,  having,  so  far  as  the  i>erson  Is 
concerned,  exactly  the  opposite  meaning  of 
"revising."  This  court,  then,  cannot  assume 
jurisdiction  In  a  case  of  this  kind  without,  by 
Judicial  construction,  importing  into  tbe  con- 
stitution the  word  "supervisory"  after  the 
word  "revisory."  This  importation  la  not  at 
all  necessary  for  the  administration  of  Jus- 
tice, and,  In  my  judgment,  is  directly  opposed 
to  the  will  of  the  makers  of  tbe  fundamental 
law.  The  idea  of  the  constitution  Is  that  the 
superlw  courts  can  be  relied  upon  to  abso- 
lutely and  finally  determine  cases  Involving 
less  than  $200,  and  the  construction  given  by 
tbe  majority  to  the  constitution  simply  allows 
a  litigant,  by  Indirect  methods,  to  obtain  a 
benefit  by  certiorari  he  could  not  obtain  by 
a  direct  appeal.  It  seems  to  me  that  the  as- 
sumption of  Jurisdiction  In  this  kind  of  cases 
jby  ^s  court  Is  a  usurpation  of  the  oonstitn- 


tional  Jurisdiction  of  the  superior  courts, 
which  Is  not  only  unwarranted,  but  absolute- 
ly forbidden  by  the  fundamental  law.  The 
writ  should  therefore  be  refused. 


STATE  T.  SBOTH. 

(Supreme  Court  of  Washington.  July  7,  1804.) 
McaDBB— SDmciBVCT  OP  Etidbhcb. 

1,  Where,  In  a  prosecutioii  for  mnrder,  tbe 
evldtmce  showed  that  the  body  which  woa  sup- 
posed to  be  that  of  the  deceased  was  very  much 
bumed,  yet  eercral  wltnesseB  testitied  that  they 
recoj^nlEed  it  from  certain  physical  peculiarities, 
and  the  surroundings  showed  that  a  homicide 
had  been  committed,  a  conviction  will  not  be  ael 
aside  on  the  gruuud  that  the  evidence  failed  to 
show  the  "corpus  driicti." 

2.  Where,  in  a  prosecution  for  murder,  the 
evideuoe,  though  circumstantial.  Is  so  cogent  and 
couvincing  that  no  fair-minded  Jury  could  have 
found  defendant  not  guilty,  a  conviction  for 
murder  in  tlia  first  de^ee  will  not  be  set  addfc 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

H.  D.  Smith  was  convicted  of  murder  In 
the  first  degree,  and  appeals.  Affirmed. 

J>.  W.  Henley,  for  appellant  S.  O.  Allen, 

for  the  Stata 

ANDERS,  J.  Tbe  appellant  was  tried  up- 
on an  information  cbat^ng  him  with  the 
crime  of  murder  In  the  first  degree  in  the 
killing  of  John  Wyant,  In  Spokane  county, 
on  Jime  9,  1882,  by  shooting  him  with  a  gun 
and  cutting,  him  with  a  knife.  Tbe  Jury  re- 
turned a  verdict  of  guilty  as  charged,  upon 
which  vardlct,  after  overruling  motions  In 
arrest  of  Judgmait  and  for  a  new  trial,  the 
court  adjudged  him  guilty,  and  sentenced 
bim  to  be  banged.  To  reverse  this  Judgment 
and  sentence  the  defendant  prosecutes  this 
appeal. 

The  first  error  relied  upon  as  a  grotmd  for 
rev^sal  of  tbe  Judgment  is  tbe  overruling  of 
the  defendant's  demurrer  to  the  information. 
This  objection  Is  not  tenable.  Tbe  informa- 
tion Is  substantially  In  accordance  with  the 
precedent  of  an  Indictment  for  murder  formu- 
lated and  recommended  by  our  territorial  su- 
preme court  iu  tbe  case  of  Leonard  v.  Ter- 
ritory, 3  Wash.  T.  381,  7  Pac  872,  and  is 
sufficient  both  in  form  and  substance.  No 
material  allegation  is  omitted  and  no  super- 
fluo'<i8  averments  are  contained  therein,  and 
the  facts  constituting  the  crime  charged  are 
set  forth  la  plain  and  concise  language,  in 
accordance  with  the  requirements  of  the 
Code. 

Nor  did  the  comrt,  in  our  opinion,  commit 
error  In  overruling  the  motion  in  arrest  of 
Judgment.  Nothing  appears  in  the  record 
showing  the  absence  of  the  conditions  which 
must  exist  in  order  to  warrant  the  prosecu- 
tion of  a  public  offense  by  Information, 
rather  than  by  indictment  On  the  con- 
trary, we  think  it  sufficiently  appears  that 
the  prosecuting  attorney  was  fully  Justified 
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la  the  case  in  filing  the  Infonnatloii  against 
tbe  defendant  upon  which  he  was  tried. 

It  Is  contended  by  the  learned  counsel  for 
the  defendant  that  the  evidence  In  this  case 
Is  entirely  Insufficient  to  sustain  the  verdict, 
and  that  the  court  therefore  erred  In  deny- 
ing the  defendant's  motion  for  a  peremptory 
Instruction  In  his  favor,  and  also  la  overrul- 
Ing  his  motion  for  a  new  trial,  based  upon 
the  Insufflcleney  of  the  evidence;  and  It  Is 
especially  urged  In  the  brief  of  appellant 
that  the  death  of  John  Wyant  Is  not  shown 
by  the  testimony  adduced  at  the  trial.  But 
a  careful  consideration  of  the  evidence  leads 
ns  to  a  different  conclusion.  The  evidence 
dlBcloses  that  Wyant  was  an  unmarried  man, 
and  for  some  years  prior  to  June  9,  1892, 
I;ad  resided  alone  upon  his  farm,  alwut  £> 
miles  southwest  of  the  village  of  Spangle, 
In  Spokane  county,  and  some  18  or  20  miles 
from  the  city  of  Spokane.  He  was  supposed 
to  have  considerable  means,  and,  owing  to 
his  peculiar  custom  of  always  convertiu^  his 
money  into  coin,  it  was  generally  i-umored 
and  believed  among  his  acquaintances  that 
he  was  hoarding  his  money  by  burying  It 
He  was  seen  at  work  In  one  of  his  llelds  on 
the  afternoon  of  the  day  above  mentioned, 
but  was  never  seen  or  heard  of  alive  aftov 
words.  On  the  evening  of  that  day,  at  lialf 
past  10  o'clock,  his  bam,  which  was  situated 
some  distance  from  his  house,  was,  by  Mrs. 
Morris,  discovered  to  be  on  fire.  She  aroused 
her  husband,  and  he  and  some  of  his  neigh- 
bors went  to  Wyant's  i«emiseB.  Soon  after 
th^  arrived  at  the  burning  building,  they 
dlscovowd  what  they  supposed  to  be  the 
form  of  a  human  being  in  the  midst  of  the 
fiameg,  lying  In  that  portion  of  the  bant 
where  hay  was  usually  k^t  Other  neigh- 
bors were  called,  and,  after  satisfying  them- 
selves that  what  they  had  before  believed  to 
be  a  human  body  was  in  fact  such,  they  pro- 
ceeded to  examine  the  premises.  Upon  en- 
tering the  house,  they  found  the  dining  table 
with  dishes  upon  It,  which  had  been  used, 
but  were  unwashed;  a  chair  near  it,  and  a 
diary,  such  as  Wyant  always  kept,  lying  open 
upon  the  table,  containing  a  brief  account  of 
whnt  he  did  on  the  0th  day  of  Jtme;  and 
egRshella  upon  the  hearth  of  the  stove.  Noth- 
ing In  the  honse  appeared  to  hare  been  mo- 
lested, and,  judging  from  appearances.  Wy- 
ant had  eaten  his  supi)cr,  and  at  once  left  tlie 
room.  Furtiipr  investigation  developed  the 
fact  that  his  riding  borso  was  missing  from 
the  pastm'c  where  he  was  kept  and  where 
the  other  horses  were  found.  In  the  morn- 
ing, the  fresh  tracks  of  the  missing  horse 
vrcve  traced  past  the  house  of  Mr.  Rohweder 
to  the  end  of  the  lane.  From  there.  Instead 
of  following  the  usually  traveled  road  to 
Spokane,  which  passes  tlirough  Spauglc,  the 
tracks  Indicated  that  the  horse  took  a  short 
cut,  which  was  rough,  aud  but  little  traveled, 
and  which  was  known  to  the  appellant.  On 
the  evening  of  June  10th,  this  horac  was 
found  on  the  usually  tiuveled  road  between 


Spokane  and  Spangle,  about  seven  miles 
south  of  Spokane,  and  was  going  towards 
home.  He  was  also  seen  and  recognized  at 
S[>angle,  and  appeared  to  have  been  ridden 
hard,  having  dried  sweat  and  saddle  marks 
upon  him.  The  tracks  of  this  horse  were 
easily  Identified  and  followed,  on  account  of 
the  fact  that  there  was  a  peculiarly  shaped 
notch  In  one  of  his  hoofs.  The  coroner,  hav- 
ing been  sent  for,  went  to  the  Wyant  farm 
the  morning  after  the  fire,  accompanied  by 
Dr.  Hoxle,  and  held  an  inquest  on  the  body, 
which  was  still  lying  untouched  in  the  ruins 
of  the  barn.  It  was  found  that  the  legs  of 
the  deceased  to  the  knees  and  the  arms  to 
the  elbows  had  been  entirely  consumed  by 
the  fire,  and  the  remaining  ptMrtlon  of  the 
body  was  greatiy  charred  and  blackened, 
and  covered  with  a  coating  of  ashes,  which 
seems.  In  a  measnre,  to  have  preserved  It 
from  farther  consumption.  The  general  out- 
lines of  the  faoe  had  not  been  destn^ed, 
and,  owing  to  the  tact  tliat  a  cloth  around 
the  neck  had  been  saturated  with  blood.  It 
had  not  burned,  and  it  was  discorered  that 
the  throat  had  been  cut,  as  the  witnesses 
expressed  it,  from  ear  to  ear.  In  the  atmn- 
ach  nndigMted  e^gs  were  found,  and  It  was 
shown  that  Wyant  was  In  the  constant  haUt 
of  eaUng  eggs.  A  bullet  had  passed  through 
the  head  fhun  left  to  right.  ]vat  above  the 
ears,  and  another  had  apparently  pierced  the 
abdomen.  It  was  thus  made  apparent  that 
a  heinous  crime  had  been  committed.  Some- 
body had  evidently  been  killed  1^  vlolenea 
Inflicted  1^  another.  Who  was  Itf  Sevml 
of  the  neighbors  and  intimate  firlends  of 
John  Wyant  swore  positively  that  It  was  he, 
and  the  Jury  so  found,  and  we  ttdnk  rightly. 
Some  of  the  witnesses  recognised  the  bod^ 
as  that  of  Wyant  by  the  peculiar  shape  of 
the  hea^  and  face.  Others  knew  him  by  the 
ab::ence  of  a  certain  tooth  and  by  a  oertala 
front  tootli  which  stood  alone.  ▲  quid  of  to* 
bacco  was  found  between  the  Up  and  flu 
teeth  of  the  corpse,  and  one  of  the  witnesseb 
testified  that  Wyant  habitually  held  his  to- 
bacco In  that  peculiar  manner;  and  they  all 
agreed  that  the  curly  hair  which  was  found 
unbnmt  on  the  iMidc  of  the  head  resembled 
Qiat  of  John  Wyant  Wlttx  all  of  this  evi- 
dence before  them,  the  jmry  could  hardly 
have  arrived  at  flie  c<mcluirion  that  tha 
death  of  John  Wyant  was  not  proven  beyond 
any  reasonable  doubt 

And  that  appellant  killed  him,  we  fliink, 
is  equally  certain.  For  some  we^s  prior  to 
the  homicide,  appellant  had  been  rooming 
and  boarding  at  the  Albion  Hotel.  In  the  dty 
of  Spokane,  and  was  known  by  the  name  of 
H.  G.  Jones,  which  he  aaya  he  assumed  In 
order  to  avoid  being  recognised  certain 
persons  who  had  been  In  the  penitentiary 
with  him  in  Oallfomla.  On  June  6,  1802,  be 
went  out  to  the  farm  of  Mr.  Rohweder,  nnir 
the  Wyant  place,  saw  Wyant,  but,  Mr.  Roh- 
weder not  being  at  home,  returned  to  Span- 
gle, where  be  spent  the  night  at  an  ho^ 
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The  next  morning,  Jone  Ttb,  tblB  Mr.  Roli- 
weder,  haviDg  Kone  to  Spangle  on  buBlQess, 
met  appellant,  with  Trhom  he  had  been  ac- 
quainted fctf*  about  12  yeara,  and  for  whom 
he  had  worked  at  one  time  In  California, 
and  took,  him  back  to  his  borne,  where  be 
spent  the  day,  Wyant  being  there  also  a 
IKX-tion  of  the  time.  Appellant  tried  to  pur- 
chase Wyant'e  farm  for  his  brother,  who  had 
been  In  that  Tlclnlty  gome  time  [»reTious- 
ly,  but  was  then  in  California,  but  Wyant 
was  not  disposed  to  sell.  During  the  conver- 
sation at  Rohweder's,  Wyant  remarked,  in 
the  presence  of  the  appellant,  that  he  (Wy- 
ant) had  money,  but  not  nearly  so  much  as 
people  thougiit  ho  had.  Wyant  went  home 
before  night,  and  the  appellant  remained  all 
night  with  Rofaweder.  The  next  morning, 
Jnne  Sth,  Kohweder  took  appellant  to  Span- 
gle in  a  wagon,  where  he  took  the  train  for 
Spokane;  bat,  before  going  on  board  the  cars, 
he  was  seen  to  purchase  a  ticket  to  Spokane 
and  return  to  Spangle.  On  the  next  after- 
noon, June  9th,  at  about  half  past  1  o'clock, 
appellant  borrowed  OTeralls,  a  "jumper,"  and 
an  old  coat  from  the  day  derk  at  the  Albion 
Hotel,  saying  be  wanted  them  because  be 
was  going  to  work  la  a  well  that  night 
Soon  after,  he  left  the  hotel,  and  was  not 
again  seen  there  by  any  of  the  employes  un- 
til 4  or  5  o'clock  on  the  following  morning. 
But  be  was  seen  on  the  train  which  left 
Sp<^ne  for  Spangle  at  2:3U  o'clock  on  the 
afternoon  of  June  9th,  and  cot  oft  at  the  lat- 
ter place  on  the  arrival  of  the  train  at  about 
half  past  8  o'clock,  and  was  then  wt^arlng 
clothing  similar  to  that  he  had  borrowed  at 
bis  hotel  a  short  time  previously.  Appellant 
was  not  again  noticed  until  a  little  after  sun- 
set, when  he  was  seen  by  Rohweder  In  Wy- 
ant's  field,  going  down  a  place  which  was  a 
little  Iowa:  than  the  oi*dlnary  level  of  the 
ground  lu  the  direction  of  Wyant's  house.  He 
was  then  200  or  250  yards  distant  from  Roh- 
weder, but  the  latter  testified  positively  that 
he  knew  him.  Both  Mr.  and  Mrs.  AIoiTis 
saw  a  man  whom  they  did  not  know  at  about 
ttte  same  time  and  place.  About  d  o'clock  that 
evening,  Mrs.  \Tla,  who  lived  but  a  sliort 
distance  from  Wyant's  house,  beoi'd  two 
shots  fired  at  or  in  the  locality  of  his  barn. 
Near  10  o'clock,  Mi's.  Morris  heard  a  horse 
run  down  the  road  past  her  house,  aud  com- 
ing from  the  direction  of  Wyant's  ranch ;  and 
Rohweder,  who  lived  further  down,  also 
beard  a  horse  rmmlng  down  the  rond.  He 
says  he  looked  out  of  the  window,  and  saw 
the  appellant  on  John  Wyant's  horse,  going 
past  his  house  at  full  speed.  The  moon  was 
shining  brlnhtly,  and  he  watched  him  until 
he  disappeared  In  the  distance.  When  op- 
posite the  window,  appellant  was  only  40  or 
50  feet  from  Rohweder,  and  he  testified  that 
he  recognised  him.  and  also  the  horse.  This 
was  the  horse  which,  as  we  have  stated,  w^as 
missing  from  the  pasture  a  few  hours  later, 
and  whose  tracks  were  followed  towards 
Spokane,  and  which  was  found  loose  In  the 


highway  the  next  evening.  On  the  morning 
of  June  9th,  appellant  went  to  the  office  of 
an  attorney  In  Spokane,  and  had  a  contract 
of  sale  of  the  Wyant  farm  and  everything 
thereon,  Including  the  live  stock,  prepared 
ready  for  signing,  which  he  paid  for  and  car- 
ried away.  When  on  the  witness  stand  In 
bis  own  behalf,  he  explained  this  transac- 
tion by  saying,  in  effect,  that  he  expected  to 
meet  Wyant  at  Spokane  that  afternoon  on 
the  arrival  of  the  train  from  Spangle,  and 
desired  to  have  the  contract  ready  when  he 
arrived,  but  he  did  not  come.  In  explana- 
tion of  his  absence  from  his  boarding  house 
from  the  time  he  borrowed  the  clothes  until 
the  next  morning,  appellant  testified  that  he 
went  down  the  river  fishing  in  the  afternoon, 
and  In  the  evening,  as  he  was  walking  about 
somewhere  in  Browne's  addition,  he  was  at- 
tacked by  two  men,  who  attempted  to  rob 
him.  One  of  them,  be  said,  presented  a  pis- 
tol, which  he  grabbed  with  his  left  hand, 
and  It  was  discharged,  the  bullet  grazing  and 
slightly  Injuring  his  hand.  He  further  stated 
that.  Just  at  that  moment,  the  other  man 
struck  him  In  the  stomach,  and  made  him 
sick;  and,  after  they  both  ran  away,  he  lay 
down  on  the  ground  for  an  indefinite  length 
of  time,  and  then  went  to  his  hotel.  He  ad- 
mitted that  he  gave  no  alarm,  and  never 
mentioned  the  occurrence  to  the  police.  On 
the  following  day  it  was  observed  that  his 
hand  was  Injured,  and,  on  being  asked  what 
the  matter  was,  he  replied  that  he  bad  cut 
It.  He  was  arrested  a  day  or  two  after- 
wards, and  on  examination  it  was  found  that 
his  left  hand  had  been  wounded  by  a  gun- 
shot, which  had  been  fired  from,  and  not 
towards,  him,  as  he  testified.  Powder  was 
still  sticking  in  the  skin  on  the  upper  side  of 
his  thumb  and  Index  finger.  His  legs  were 
chafed,  and  showed  that  he  had  recently 
been  riding.  In  his  valise,  which  was  In 
his  room  at  the  time  of  his  arrest,  were  found 
the  borrowed  overalls  and  Jumper,  a  soft  hat, 
which  he  did  not  wear  about  town,  and  a  re- 
volver, perfectly  clean,  and  with  every  cham- 
l>er  loaded,  and  a  wiper,  which  bore  evidence 
of  very  recent  use.  The  coat  which  he  got 
with  the  overalls  was  upon  the  floor  at  the 
foot  of  his  bed.  No  oxplonatlon  whatever 
was  given  why  he  did  not  work  in  a  well  on 
that  fatiU  night.  With  all  the  facts  and  cir- 
cumstances appearing  in  the  record  before 
us,  we  are  unable  to  say  that  the  jury  were 
not  fully  warranted  by  the  evidence  in  ar- 
riving at  the  conclusion  which  they  did.  that 
the  appellant  wa-s  the  person  who  perpetrat- 
ed the  atrocious  crime  charged  In  the  infor- 
mation. While  the  evidence  is  lafgely  cir- 
cumstantial. It  Is  to  our  minds  so  cogent  and 
convincing  that  we  believe  no  fair-minded 
and  impartial  jury  could  have  found  the  ap- 
pellant not  guilty. 

The  appellant  also  complains  of  the  in- 
structions given  by  the  court  to  the  Jury. 
They  are  very  voluminous,  and  many  of 
them  were  given  at  the  request  of  defend* 
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ant's  connHd.  We  bare  citrefnilj  examined 
them,  and  are  of  the  opinion  that,  aa  a  whole, 
they  are  stD^olarly  free  from  snbstantlal  er- 
rors,  and  are  as  favorable  to  the  appellant 
na  he  had  any  irij^t  to  demand  or  expect 
We  see  In  them  no  positive  mfsdireetlon,  nor 
anything  by  which  the  jury  could  have  been 
misled  to  the  jH-eJudlce  of  the  defendant 
The  defendant  bad  the  benefit  of  able  and 
Industrious  counsel  in  the  trial  and  presenta- 
tion of  his  case  to  the  Jury,  and  was  depriv- 
ed of  no  right  to  which  he  was  entitled  under 
the  law.  The  Judgment  and  sentence  are 
therefore  affirmed,  and  the  court  below  will, 
In  accordance  with  the  statute  (sectim  1354, 
Code  Proc.),  proceed  to  appoint  a  day  for  the 
carrying  of  the  same  Into  effect 

DUNBAR,  G.  J.,  and  SCOTT,  HOTT,  and 
STILES,  JX,  concur. 


SMITH  et  al.  v.  COCHRANE. 
(Supreme  Court  of  Washington.  Aug.  24, 1894.) 
Dissenting  opinion. 

For  report  of  majwity  opinion,  see  37  Fac 
311. 

HOYT.  J.  (dissenting).  I  am  unable  to 
agree  with  the  conclusions  of  the  majority 
stated  In  the  foregoing  opinion.  It  Is  con- 
ceded therein  that  the  greater  number  of  the 
decided  cases  Is  in  favor  of  the  proposition 
that  It  is  within  the  power  of  the  legislature 
to  provide  for  constructive  notice  in  proceed- 
ings of  this  kind,  and  in  my  opinion  the 
weight  of  reason  and  authority  is  to  the  same 
effect  Tbe  reasoning  of  the  majority  by 
which  It  is  attempted  to  detract  from  the 
fdrce  of  the  cases  so  holding,  and  to  show 
that  under  our  constitution  they  are  not  in 
point,  though  ingenious,  is  unsatisfactory,  to 
my  mind.  But,  even  if  it  were  satisfactory, 
from  the  premises  which  are  assumed  as  its 
foundation  I  should  still  be  unable  to  con- 
cur therein,  as  I  am  unable  to  Int^pret  the 
provisions  of  our  constitution,  which  are  re- 
fared  to  and  used  as  a  foundation  tor  the 
argument,  as  do  the  majority  of  the  court. 
It  is  therein  assumed  thnt  under  the  provi- 
sions of  section  16  of  article  1  of  our  consti- 
tution, municipal  corporations,  as  well  as  all 
others,  must  first  make  compensation  In  mon- 
ey before  they  can  appropriate  a  right  of 
way.  I  am  unable  thus  to  construe  the  sec- 
tion. It  is  true  that  In  the  case  of  Lewis  v. 
City  of  Seattle,  5  Wash.  741,  32  Pac.  704,  it 
was  held  that  such  was  its  proper  construc- 
tion, but  this  question  was  not  necessarily 
involved  In  that  case,  and  upon  further  con- 
sideration I  think  what  was  said  therein  up- 
on that  auestion  was  not  warranted  by  the 
language  of  the  section  of  the  constitution 
under  consideration.  In  that  case  it  wns 
held  that  the  provision  which  required  that 
the  damages  assessed  should  be  irrespective 
of  any  benefit  from  any  proposed  improve-. 


moit  did  not  aiwly  when  flie  eondemnmtion 
waa  sought  by  a  municipal  corpnatlon,  and 
a  like  course  of  reaaonlng  would  exempt  mo- 
nldpal  corporations  from  the  primr  payment 
of  the  damages  In  money.  In  tact,  ^irbea  we 
apply  to  the  proidsIoaB  of  that  section  the 
ordinary  roles  of  Interiffetatlfm,  socb  con- 
struction seems  to  me  a  necessary  one.  One 
of  such  rules  ts  that  every  wwrd  mvt.  If 
possible,  be  given  lUgnlflcance;  hoice  it  must 
follow  that  the  word  "first"  before  **iiiade" 
in  the  second  clause,  relating  to  the  nibject. 
must  be  givei  force;  and,  if  it  la,  the  remit 
will  be  that  as  to  municipal  corporoaons  the 
compensation  need  not  be  first  made  In  mon- 
ey, or  aacnteined.  and  paid  Into  court  tat 
the  owner.  In  the  first  elause  It  is  prorided 
that  no  property  shall  be  taken  or  damaged 
without  Just  oompenaation  hftving  been  first 
mnde,  and.  If  the  Intent  bad  been  to  make  the 
same  rule  applicable  to  Ibe  appn^wlatton  of 
rigfate  of  way  yty  municipal  cwpwatkMis, 
there  would  have  been  no  use  whatew  In 
ngnin  Inserting  aiew(mi**firBt"  I^  as  Claim- 
ed by  the  majority,  the  second  dauae  ia  to 
be  governed  by  the  provisions  of  the  first, 
the  intent  would  have  been  made  clear  U  tlie 
word  "first"  had  not  been  repeated.  It  fot 
lows  that  nndiff  the  oonatmctton  given  I9 
the  majority  the  use  of  the  word  **fiaV  the 
second  time  Is  (Usregarded.  and  the  rule 
above  ref^ed  to  violated,  wblle  the  con- 
struction which  resulta  In  holding  that  by  the 
language  of  the  second  dense  municipal  «hv 
poratlons  were  exempted  not  only  from  the 
provision  aa  to  the  setting  off  of  benefits, 
but  also  from  tbe  one  as  to  prior  payment 
every  word  will  be  given  force,  and  tbe  gm- 
eral  rule  of  construction  followed.  This  con- 
struction will  result  in  no  hardship  not  fully 
contemplated  by  the  language  of  the  consti- 
tution, for  the  general  provision  win  still  ap- 
ply to  mmUdpal  corporations  that  they  can 
take  or  damage  no  property  wttbont  Just 
compensation.  The  only  effect  will  be  to  al- 
low such  corpfHBtlonB  to  take  posseetfon  at 
property  necessary  for  tbdr  use  npon  ivo- 
vldlng  that  thore  shall  be  paid  therefor  Just 
compensation.  This  construction  may  at 
times  work  some  little  hardship  upon  prop- 
erty owners,  but  It  will  be  indgnificant  when 
compared  to  the  benefit  to  the  public  flowing 
therefrom.  The  method  in  which  munldpnl 
corponitions  do  their  buMness  is  such  that 
public  policy  demands  that  an  exception  be 
made  as  to  tbe  time  of  payment,  and  tiint 
they  should  be  allowed  to  teke  possession  of 
property  condemned  whenever,  under  the 
Inw,  they  have  taken  such  steps  that  tbe 
owner  Is  assured  of  Just  compensation;  and 
such,  to  my  mind,  was  the  evident  Intoit  of 
the  coustttution  makers  when  they  made  use 
of  the  lauguage  under  consideration. 

I  see  no  reason  for  tbe  suggestions  of  evil 
gi-owlug  out  of  such  a  holding,  contained  In 
the  opinion  of  the  majority.  Hie  action  of 
the  logiRLatures  of  the  sevoml  states  has  al- 
ways been  In  the  llile  of  pr^er  protection 
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of  proper^  rights.  That  this  has  been  the 
tendency  is  shown  by  the  fact  that  la  many 
of  the  states  the  strongest  provisions  as  to 
such  protection  are  contained  in  the  acts  of 
their  le^dlaturea,  and  not  in  their  constitu- 
tions. The  le^lative,  as  a  oo-ordinate 
branch  of  the  government.  Is  charged  with 
certain  duties,  and  the  courts  have  no  great- 
er right  to  assume  that  it  will  depart  from 
Its  proper  functions  than  it  has  to  Impugn 
the  motives  or  practices  of  the  jodiciary. 

There  is  one  other  objection  to  the  law  un- 
dtf  consideration,  made  by  the  majority, 
which  I  desire  to  mention.  Doubt  is  therein 
expressed  as  to  the  right  of  the  legislature 
to  provide  the  method  set  out  In  said  law 
by  which  the  damages  may  be  ascertained.  It 
is  argued  that  the  requirement  ttiat  the  dam- 
ages shall  be  assessed  by  a  jury  unless 
waived  Is  not  given  force  by  the  course  of 
proceeding  marked  out  by  the  statute.  The 
owner  is  given  the  right  to  have  the  damages 
assessed  by  a  jury  If  he  appears  aod  asks 
it,  and,  if  be  does  not  do  so,  he  has  waived 
such  right  In  one  of  the  methods  provided 
by  the  statute.  If  he  does  not  appear,  the 
court  will  proceed,  as  In  any  other  case,  to 
adjudicate  against  him  npon  the  record,  and 
such  proofs  as  by  the  statute  or  the  practice 
of  the  court  are  requisite  In  the  case  under 
considn^tlon.  Every  statute  enacted  by  a 
legislature  should  be  sustained  unless  Its 
conflict  with  the  constitution  is  so  plain  that 
there  Is  no  foundation  for  two  opinions  In 
regard  to  the  question.  Apply  this  rule  to 
the  statute  under  consideration,  and  the  re- 
sult will  be  that  it  should  be  held  valid.  In 
my  opinion,  the  judgment  of  the  superior 
court  was  right,  and  should  be  affirmed. 


SPARGO  T.  NELSON  et  a). 
(Sniweme  Court  of  Utah.  June  28,  1804.) 
Uechaxio'b  Lien— Waivrr. 
Though  a  mechanic'ii  lien  for  mat^als 
famished  attaches  on  the  day  the  person  com- 
mences  to  furnish  the  material,  yet,  where  such 
person,  after  having  filed  a  notice  of  lien  there- 
for. tbouRh  it  was  unnecessary,  caacels  the  no- 
tice on  being  told  by  the  owner  that  he  camiot 
borrow  money  by  mortage  unless  the  notice  is 
canceled,  and  another  loans  money,  taking  a 
mortgage  as  secarity,  and  part  of  the  money 
borrowed  is  paid  to  the  person  claiming  the  lien 
for  material  already  furnished,  he  is  estopped  to 
claim  that  the  mechanic's  lien  is  prior  to  the 
mcNTtgage,  tboagb  he  did  not  know  who  was  go- 
ing to  loao  the  money. 

Appeal  from  district  court,  Weber  connty; 
before  Justice  James  A.  Miner. 

Action  by  James  H.  Spargo  against  Fritz 
E,  Nelson  and  others.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  the  Eccles 
Lumber  Ck)mpany  and  O.  B.  Bdknap  appeal. 
Affirmed. 

Bvans  &  Rogers,  tor  appellants.  Rhodes 
&  Pash,  for  respondent 

BARTGH,  3.  This  action  was  bronght  to 
recover  a  debt  of  91,400;  secured  by  mort- 


gage on  certain  real  property*  and  to  have 
the  mortgage  declared  to  be  a  Uen  prior 
and  superior  to  a  certain  mechanic's  lien  of 
the  defendant  Bccles  Lumber  Company,  hied 
for  record  after  the  mortgage  had  been  filed. 
It  appears  from  the  record  that  on  the  18th 
day  of  July,  the  defendant  Nelson,  who 
w^as  the  owner  of  a  certain  lot  In  the  city  of 
Ogden,  entered  into  an  agreement  with  the 
defendant  company  by  the  terms  of  which 
the  company  was  to  furnish  him  the  material 
necessary  to  construct  a  house  on  his  lot; 
that  the  company,  on  the  30tb  day  of  July, 
1891,  after  having  furnished  a  portion  of  the 
material,  the  house  being  in  courBe  of  con- 
struction, filed,  in  tlie  proper  office,  a  notice 
of  intention  to  claim  a  lien  on  the  house  and 
lot  for  money  doe  and  to  become  due  because 
of  the  furnishing  the  matuial;  and  that  on 
the  4th  day  of  September,  1891,  the  defend- 
ant Nelson  applltd  to  the  plaintiff  for  a  loan 
of  11,400,  and  proposed  to  secure  It  by  exe- 
coting  a  mortgage  on  the  same  property. 
The  plaintiff,  discovering  the  Uen  of  the  Ec- 
cles  Lumber  Company,  refused  to  make  the 
loan  unless  the  notice  of  intention  to  claim 
the  lien  would  be  canceled  by  the  company. 
Nelson  then  informed  the  company  that  he 
conld  borrow  money  on  the  property  If  their 
notice  of  Uen  were  canctied,  but  did  not 
inform  it  of  whom  he  could  get  It  He  also 
agreed  with  tlx  company  that  he  would  pay 
it  the  amount  called  for  In  the  notice,  which 
was  $450.30.  The  company  then  canceled  the 
notice  of  Uen.  Tliereupon,  on  the  28th  day 
of  September,  1801,  the  plahitiff  loaned  Nel- 
son the  money,  taking  bis  promissory  note, 
which  was  also  signed  by  the  defendant  Han- 
sen, therefor.  As  security  for  the  note.  Nel- 
son executed  and  delivered  to  the  plaintiff  a 
mortgage  on  the  house  and  lot  which  mort- 
gage  was  dnly  placed  on  record.  Thereafter, 
on  the  11th  day  of  November,  1801,  the  de- 
fendant company  filed  another  notice  of  Uen, 
for  1200,  on  the  same  property.  This  lien 
was  afterwards  foreclosed,  and,  at  the  time 
this  action  was  Instituted  by  the  plaintiff, 
the  property  was  advotised  for  sale.  The 
defendant  Belknap  was  the  offlcar  who  was 
executing  the  order  of  sale.  Under  this  state 
of  facts,  the  court  below  held  that  the  mort- 
gage lien  of  the  plaintiff  was  paramount  and 
superior  to  the  mechanic's  Uen  of  the  defend- 
ant company,  and  entered  judgment  accord- 
ingly, and  restrained  the  company  from  sell- 
ing the  property.  From  tbis  judgment  the 
defendants  the  Eccles  Lumber  Company  and 
Belknnp  appealed,  assigning  as  error  the  hold- 
ing the  mortgage  Hen  of  respondent  para- 
mount and  superior  to  the  mechanic's  Uen  of 
the  appellant  company  and  the  Issuing  of  the 
restraininff  order. 

Counsel  for  appellants  Insist  that  under  the 
act  approved  March  12.  1800,  relating  to  me- 
chanics' liens,  which  was  In  force  at  the 
time  of  this  transaction,  the  Iten  of  the  ap- 
pellant company  was  paramount  and  supe- 
rior to  the  mortgage  Uen  of  thej^spondent, 
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because  tt  attached  first  Id  potnt  of  time. 
This  contention  Is  correct,  and  must  be  sus- 
tained, unless  the  appellant  company  Is  es- 
topped, by  its  own  acts  or  conduct,  from  In- 
sisting on  Its  Hen  as  against  the  respondent, 
for  It  win  be  noticed  from  the  facts  in  this 
case  that  the  company  commenced  to  fiir- 
nisli  material  for  the  erection  of  the  house 
before  the  mortgage  security  was  given;  and 
this  court.  In  Morrison  v.  Carey-Lombard 
Co.,  9  Utah.  70,  33  Pac.  23a  held  that  the 
lien  of  a  person  who  furnished  material  for 
the  construction  of  a  house  attached  on  the 
day  when  he  commenced  to  furnish  the  ma- 
terial. In  the  case  at  bar  the  date  of  com- 
mencing to  furnish  material  was  prior  to  the 
date  of  the  mortgage.  Is,  then,  the  appellant 
company  estopped  from  Insisting  on  its  lien, 
as  against  the  respondent,  because  of  Its  own 
acts?  When  the  defendant  Nelson  Informed 
the  company  that  he  could  borrow  money  if 
It  would  release  Its  notice  of  Hen,  and  agreed 
to  pay  it  the  amount  the  notice  called  for, 
the  company  caused  the  notice  of  lien  to  be 
canceled  of  record,  as  follows:  "Cancella- 
tion: I,  Thomas  D.  Dee,  secretary  of  the 
Ecclesi  Lumber  Company,  do  hereby  release 
and  discharge  the  lien  hweln  created.  The 
Eccles  Lumber  Company,  by  Thomas  D.  Dee, 
Sec'y."  This  was  a  deliberate  cancellation 
of  the  lien,  and,  from  the  fact  that  Nelson 
had  Informed  the  company  of  his  futile  ef- 
forts to  obtain  money  with  the  IncumtHtince 
on  his  property,  It  must  be  held  that  the  can- 
cellation was  made  for  the  purpose  of  an 
Inducement  to  the  party  with  whom  Nelson 
was  dealing.  The  mere  fact  that  the  com- 
pany was  not  informed  by  Nelson  that  the 
plaintiff  was  the  party  with  whom  he  was 
negotiating  can  make  no  difference,  for  It 
was  aware  that,  whoever  the  party  might  be. 
be  was  unwilling  and  had  refused  to  loan  the 
money  so  long  as  there  was  a  prior  incum- 
brance on  the  property,  and  with  this  knowl- 
edge caused  the  release  to  be  executed.  Nor 
does  the  fact  that  the  notice  of  lien  released 
was  not  necessjiry  to  effect  a  Uen  under  onr 
statnte  change  the  status  of  the  iMirtles  to 
the  transaction,  for  manifestly  the  intent  was 
to  Induce  the  party,  whoever  he  might  be. 
to  part  with  his  money  by  doing  an  act 
which  would  lead  htm  to  believe,  nnd<^  n 
mlsapprehensim  oi  law,  that  the  mortgage 
would,  after  the  release,  be  a  paramount 
lien.  In  consideration  for  this  act.  the  com- 
pany were  to  and  did  receive  a  portion  of  the 
money  so  obtained,  in  payment  of  the  amount 
due  it  from  Nelson.  A  court  of  equity  will 
not  lend  Its  aid  In  furtherance  of  snch  a 
scheme  as  Is  presented  in  this  recwd.  Where 
a  party  who  has  a  right  of  lien  against  prop- 
erty, for  tliR  pnrpoae  of  Inducing  another  per- 
iton  to  loan  money  on  tbe  same  property  a» 
security,  releases  such  rtglit,  snch  party,  after 
such  person  has  so  loaned  tlie  money  on  the 
faith  of  such  security,  wilt  not  be  he.ird  to 
•■eass«-t  his  right  of  lieu,  ns  against  the  per- 
son who  80  parted  with  his  money.  Blgelow, 


Estop,  p.  802;  Gopeland  Copeland,  28  Me. 
523;  Bank  v.  Morgan,  117  U.  S.  96,  6  Sup.  Ct. 
057;  Markham  v.  O'Connor,  21  Am.  Rep.  249; 
Faxtou  V.  Faxon,  28  Mich.  159;  Truesdail  v. 
Ward,  24  Mich.  117.  We  are  of  the  opinion 
that  the  facts  and  circumstances  of  this  case, 
as  they  appear  both  from  the  pleadings  and 
record,  are  of  such  a  nature  as  to  constitute 
an  estoppel,  and  that,  therefore,  the  Hen  of 
the  appellnnt  company  Is  Inferior  and  sub- 
ordinate to  the  lien  of  the  respondent.  The 
judgment  la  affirmed. 

UEHBITT,  C.  J.,  and  SMITH,  J.,  cancor. 


ALLEN  v.  LOGAN  CITT. 

(Supreme  Court  of  Utah.  Jmie  23,  1891.) 

Ihjukt  to  Emploik— ABsuMPTum  of  Risk— Nw- 
LioENCE  or  Fellow  Sbrtakt. 

1.  In  an  action  njiainst  a  city  for  personal 
injarlea,  it  appeared  that  plaiatiff,  in  order  to 
woek  out  hia  poll  tax.  was  pot  to  work  by  the 
road  snpervisor  at  UDderoiining  a  gravel  ttank. 
The  gravel  was  raked  out,  which  caused  the 
bank  to  fall  so  that  the  material  might  be 
hauled  away.  At  times  it  was  necessary  to 
blaat.  Plaintiff  was  notified  of  the  danger  of 
the  work.  On  account  of  the  ground  being 
frozen,  and  cracks  in  it,  caused  bv  the  previous 
blasting,  the  bank  caved,  ond  fell  on  plaintiff. 
The  road  superriflor  was  onaware  of  the  craclcs, 
but  an  empluv4  in  charge  knew  of  them,  and 
told  plaintiff  that  he  would  watch  the  bank,  and 
tell  him  when  it  started  to  fall,  which  be  did  as 
soon  as  be  was  aware  of  It.  Plaintiff  knew  of 
the  previous  blasting,  but  did  not  know  of  the 
cracks.  Held,  that  plaintiff  had  assumed  the 
risk.    Barteh,  J.,  dissenting. 

2.  Any  negligence  arising  from  the  fallnre  of 
the  other  employ^  to  Inform  plaintiff  or  the  sn- 
per^-isor  of  the  cracks  was  that  of  a  f^low  serv- 
ant.   Barteh,  J.,  dissenting. 

Appeal  from  district  court,  Weber  connty; 
before  Justice  James  A.  Miner. 

Action  by  Rdward  O.  Allen  against  Logan 
city.  There  was  a  Judgment  for  plaintiff, 
and  defendant  i^peala.  Keraraed. 

D.  A.  Reavlll.  Evans  ft  Rogers,  and  W.  W. 
Manchon,  for  appellant  E.  M.  AUlson,  Jr., 
and  Rich  &  Rich,  for  respondent. 

MERRITT,  C.  J.  This  Is  an  action  where- 
in respondent  sued  In  the  court  below  to  re- 
cover damages  for  an  injury  which  he  sus- 
tained while  working  at  uudermlninga  gravel 
bank,  which  fell  upon  him.  and  caused  the 
Injury  complained  of.  The  Jury  rendered  a 
venllct  In  favor  of  respondent  for  ?2,200.  A 
motion  for  a  new  trial  vtras  made  and  denied 
In  the  court  brtow.  From  the  juilgment  and 
order  denying  a  new  trial  lUs  appeal  is  taken. 

The  facts,  as  disclosed  by  the  record,  show 
that  on  tiio  28th  day  of  Dwember,  1891.— the 
date  of  the  Injury,— api>eUant.  Logan  dty.  a 
municipal  corporation,  was  engaged  In  nnder- 
mining  and  throwing  down  a  bonk  of  earth 
known  as  the  "Temple  IIlll  Gravel  Bank," 
and  hauling  material  there^ni,  and  using  It 
In  the  Improvement  of  tbe  streets  of  Logan 
dty.   Ttae  bank  extended  along  a  distance  In 
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lengtti  ot  about  40  rods,  wltb  a  perpendicular 
tielgbt  of  about  6^  feet.  Tbe  formation  eon* 
slated  of  aboat  a  foot  or  18  Inches  of  aoll 
and  graTdt  nndemeatb  which  was  4%  or  6 
feet  of  cement,  and  still  underneath  the  ce- 
ment was  a  seam  of  loose  gravel,  which  was 
easllj  removed.  The  weather  was  Tery  cold, 
and  the  frost  had  penetrated  the  surface  a 
distance  of  about  16  Inctes.  The  usual  meth- 
od of  undermining  the  bank  by  tbe  workmen 
employed  upon  It  was  to  use  what  was  called 
a  "plfce  pole," — an  Instrument  with  a  handle 
about  five  or  six  feet  long,  containing  a  steel 
point  at  the  end,  which  was  thrust  Into  the 
seam  of  gravel  underneath ;  and  thereby  the 
workmen  would  cause  the  bank  to  be  so  un- 
dermined that  In  some  cases  it  would  fall  of 
Its  own  weight,  and  at  other  times  giant  pow- 
der was  used  in  throwing  It  down.  Ilespond- 
ent,  on  previous  occasions,  had  worked  at  the 
same  employment  In  which  be  was  engaged 
on  tbe  day  of  the  injury,  and  had  caused  the 
bank  to  fall  1^  undermining  tbe  same.  He 
also  knew  of  the  method  by  which  the  bank 
had  been  worked  and  thrown  down  on  pre- 
vious occasions.  On  tbe  day  of  the  injury, 
without  any  objection  on  his  part,  and  be- 
cause be  was  a  careful  man,  he  was  set  to 
work  by  tbe  road  supervisor,  EHaaon,  for  tbe 
purpose  of  working  bis  poll  tax.  He  was  In- 
formed that  tbe  work  was  of  a  very  danger- 
ous character;  that  he  ought  to  be  careful, 
so  that  the  bank  when  undermined  would  not 
fall  upon  him.  He  was  also  told  that  the 
safest  manner  In  which  he  could  perform  tbe 
work  was  to  take  this  pike  pole,  and  use  it  In 
front  of  him,  and  dig  out  the  loose  gravel  un- 
derneath the  cement,  moving  backward  while 
so  doing,  keeping  his  body  adjacent  to  the 
bank  not  undermined.  He  followed  the  di- 
rections given  him,  and  began  to  work  dig- 
ging out  tbe  gravel  underneath  and  back 
from  the  face  of  the  bank,  a  distance  of 
4  or  5  feet,  moving  backward  as  directed; 
pursuing  his  work  until  he  had  undermined 
in  that  manner  about  35  feet  easterly  from 
the  point  where  he  began.  About  5  or  10 
rnmntea  before  the  accident,  a  Mr.  McOui- 
longh,  whom  the  road  supervisor  had  Instruct- 
ed to  look  after  the  men,  warned  respondent 
the  bank  would  be  .Ikely  to  fall,  and  to  be 
very  careful.  Mr.  McCullough  also  stated  to 
him  that  he  would  stand  by  him,  and  watch 
the  bank,  so  that  when  it  gave  evidence  of 
falling  he  would  warn  him.  Mr.  ?IcCuIlough 
saw  the  bank  was  about  to  fall,  and  Imme- 
diately gave  warning  to  respondent,  who  be- 
gan to  run  away,  when  the  bank  split  off 
about  10  feet  easterly  from  where  It  had  been 
undermined,  and  opposite  to  the  point  where 
re8p<Kident  was  working.  The  falling  of  that 
pca-tlon  of  Ibe  bank  not  undermined  struck 
the  respondent,  and  partially  burled  him,  and 
Injured  him.  The  breaking  of  the  bank  be- 
yond the  point  where  undermined,  and  by 
which  respondent  was  WM-kin?,  was  caused 
by  Its  frozen  condition,  and  proliably  because 
Ot  an<^s  and  fissures  formed  in  the  earth, 
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caused  by  the  use  of  giant  powder  oa  pre- 
vious occasions.  McCullough  and  one  Crock- 
ett knew  that  tbe  bank  c^poslte  wh^e  re- 
spondent was  working  conmlned  cracks  on 
the  morning  ivlor  to  the  time  respondent 
went  to  work.  Crockett,  however,  before  re> 
apondent  commenced  to  work,  went  upon  the 
top  of  the  bank,  and,  with  a  crowbar,  pried 
off  all  tbe  ragged  edges  and  pieces  that  could 
be  thrown  down  by  the  use  of  his  bar,  and 
left  the  bank  in  a  safe  conditiun  with  which 
'j>  work,  unless  the  same  was  undermined. 
The  evidence  does  not  show  that  Bllason 
knew  of  any  cracks  that  were  upon  the  sur- 
face of  the  bank.  The  respondent  testified 
that  be  did  not  'fnow  of  any  craclcs  upon 
the  surface  opposite  to  where  be  was  work- 
ing, nor  did  be  state  that  he  would  not  have 
worked  there,  had  be  known  of  such  cracks. 
On  previous  occasions,  however,  respcmdent 
had  worked  at  tiie  same  employment,  and 
knew  tbat  on  othar  occasions  powder  had 
been  used  to  throw  down  the  bank,  and  that 
It  had  force  !ind  power  sufficient  tor  that 
purpose;  and,  upon  a  previous  occasion  when 
resp(Hident  was  at  woiiE,  the  bank  caved 
while  be  was  undermining  It,  but  he  succeed- 
ed In  getting  away  in  safety.  The  <»ily  pur- 
pose which  respondent  had  in  undermining 
the  bank  was  to  cause  It  to  fall.  His  labor  In 
tindermtnlng  It  was  the  occasion  of  the  fall. 
The  evidence  also  shows  that  respondent  was 
repeatedly  warned  tluit  the  work  was  dan- 
gerous, and  to  be  careful  while  be  under- 
mined the  bank,  so  as  to  avoid  an  injury  to 
himself  when  it  would  fall. 

At  the  c(Hiclusloa  of  the  testimony  for  the 
fespondent  In  the  court  below,  appellant 
.*ested  bis  case,  and  moved  the  court  for  a 
jonsuit  on  several  grounds,  among  which 
were:  First,  that  the  evidence  was  Insuffi- 
cient to  show  any  negligence  on  tbe  part  of 
appellant;  second,  that  the  evld«ice  estab- 
lished the  fact  that  respondent,  in  entering 
upon  tbe  contract  of  employment,  assumed 
the  risks  and  dangers  incident  to  it;  third, 
that  whatever  Injury  respondent  suffered  was 
brought  upon  jimself  by  his  own  want  of 
care  and  diligence;  and,  fourth,  that  if  any 
negligence  was  shown,  which  caused  the  In- 
jur}', tbe  same  was  occasioned  by  a  fellow 
servant  of  respondent.  The  court  overruled 
appellant's  motion  for  a  nonsuit,  to  which  ap- 
pellant took  an  exception,  and  assigns  oxur 
to  this  court 

In  discussing  the  case  under  consideration, 
we  deem  it  necessary  to  consider  but  two 
points:  First,  does  the  evidence  show  any 
negligence  whatever  upon  tbe  part  of  appel- 
lant which  would  entitle  resimndent  to  re- 
cover? and,  second.  If  any  negligence  were 
shown  by  the  evidence,  was  It  the  negligence 
of  a  fellow  servant?  These  points  will  be 
considered  In  their  wder. 

1.  It  will  be  seen  that  the  evidence  clearly 
established  the  fact  that  respondent  was  vol- 
untarily working  under  a  grav^  bank,  un- 
dermbilBg  tbe  same  for  the  porporie  of  caus- 
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ing  it  to  fsU;  that  he  was  warned  of  tbe 
dangerous  position  in  which  he  had  placed 
himself,  and  repeatedly  warned  to  be  care- 
Tul,  in  order  to  prevent  an  Injury.  He  knew 
of  the  dangerous  employment  in  which  he 
hnd  Toluntarily  enf^ged  himself,  and  knew 
the  manner  in  which  the  work  was  being 
carried  on,  and  had  actually  been  employed, 
carrying  OD  the  same  work,  upfm  prevlons 
occasions.  He  was  engaged  In  a  business, 
the  accomplishment  of  which  was,  lu  its  na- 
ture, extremely  hazardous.  The  very  pur- 
pose for  which  the  bank  was  being  under- 
mined was  to  cause  it  to  fall,  so  that  the 
material  ml^^t  be  used  in  ImproTbig  the 
streets  of  the  city.  Without  caving  the  bank, 
and  causing  it  to  fall,  nothing  of  profit  could 
oe  accomplished.  The  danger  was  as  open 
and  obvious  to  the  servant  as  it  was  to  the 
master.  Respondent  was  a  careful  woik- 
man,  and  there  Is  nothing  In  the  evidence 
to  show  that  he  was  incompetent,  or  did  not 
imderstand  the  hazards  Incident  to  the  work. 
He  was  familiar  with  ail  the  facts  and  cir- 
cumstances surrounding  the  employment,  and 
Is  presumed  to  know  that  when  he  caused 
the  bank  to  be  undermined  it  would  fall.  In 
fact,  that  was  the  purpose  for  which  he  was 
^nployed,  and  the  very  business  in  which  he 
was  oigaged.  and  the  risks  and  dangers  of 
the  employment  were  assumed  by  him.  Be- 
sides, the  fall  of  earth  was  an  unusual^  large 
we,  splitting  off  the  hank  loeyond  the  point 
where  It  was  nndoiialQed,  and  by  which  re- 
spondent was  standing.  This,  as  shown  l>y 
tbe  evldmce,  was  not  only  unumal,  but  im- 
foreaeen  and  nnezpected.  It  was  a  mae  ac- 
cident which  was  the  cause  of  tile  injury, 
for  whldi  the  appelant  is  not  liable.  Naylor 
T.  Railway  Oo..  53  Wis.  661,  11  N.  W.  24; 
Bennett  t.  Iron  Co.  (Utah)  34  Pac  61;  Dis- 
trict of  Ck>lumbla  v.  McSlUgott,  117  TT.  S. 
621,  6  Sup.  Ot  884;  Railroad  Go.  v.  Lempe, 
11  Am.  At  Eng.  R.  Gas.  201;  AndersMi  v. 
Winston,  31  Fed.  GS8;  Songstad  t.  Railway 
Oa  (Dak.)  41  N.  W.  755;  Oriffln  v.  Railway 
Oo.  (Ind.  Sup.)  24  N.  B.  888;  Walsh  t.  Railr 
road  Co.,  27  Minn.  367,  8  N.  W.  145;  Soatb- 
em  Pae.  Co.  r.  Seley.  14  Sup.  Gt  630. 

2.  It  Is  equally  clear  that  if  any  negligence 
was  shown,  which  caused  the  injury,  it  was 
the  negligence  of  a  fellow  anrant  Bliason, 
the  road  snpervlsw,  vraa  the  vice  principal 
of  appellant  He  directed  respondent  wboe 
to  work,  and  warned  him  that  it  was  dang^ 
ous,  and  to  be  careful,  so  that  he  would 
not  receiTe  an  Injury  whUe  working  at  tbe 
bank.  The  record  shows  that  the  snperrlsor 
had  left  the  point  wbwe  the  woift  was  being 
done,  and  bad  gone  upon  tbe  streets  of  the 
dty,  vbere  the  gravel  was  being  distributed. 
He  left  McGnUoQ^  and  one  Worl^  In 
charge,  and  directed  the  other  mm  what  to 
do,  and  warned  them  to  be  cantloiu,  so  that 
no  Injury  slunild  occur.  MeOullougb  and 
Crockett  were  the  only  persons  who  knew  ot 
the  existence  of  cracks  on  the  surface  of  the 
bank.   McOnllongh  stated  to  reqpcaideiit  tiutt 


he  would  warn  him  when  the  bank  gave  evi- 
dence of  falling.  If  McCuUough  permitted 
respondent  to  remain  at  the  bank  too  loug, 
and  was  not  as  vigilant  as  he  should  have 
been  in  warning  respondrat,  such  negligence 
would  Tje  attributable  to  him  aione.  McGul- 
lough  had  no  power  to  discharge  or  employ 
the  workmen.  He  was  engaged  at  the  bank, 
and  in  the  same  general  department,  and 
working  at  the  same  general  character  of 
work,  with  respondent;  and  Crockett  was 
workltig  at  the  same  place,  and  in  the  same 
oaanner.  It  is  clear  that  McGulloagh  and 
Crockett  were  fellow  servants  with  respond- 
ent, and  for  their- negligence,  If  any  be  shown, 
appellant  is  not  liable.  Goal  Co.. v.  Jolmson, 
6  G.  C.  A.  148.  56  Fed.  810;  Railroad  Co.  v. 
Baugli,  13  Sup.  Ct  914;  Bennett  v.  Iron  Co., 
supra. 

It  is  clear.  In  principle  and  upon  authority, 
that  the  unfortunate  accident  which  resulted 
In  the  injury  of  respondent  was  one  of  the 
ordinary  risks  which  he.  assumed  when  he 
entered  upon  his  employment,  and  for  which 
appellant  cannot  be  h^d  liable.  In  our  opin- 
ion the  nonsuit  should  have  been  granted. 
The  judgmoit  and  order  appealed  from  are 
therefore  reversed,  and  the  cause  reuaanded. 
with  costs,  and  -  with  directions  to  srant  a 
new  triaL 

SMTCB;  J.,  concurs. 

(June  29,  1804.) 

BARTOH,  J.  (dissenting).  I  do  not  agree 
with  my  brethren  in  the  reversal  of  this  case. 
The  plaintiff  was  summoned  under  the  laws 
of  this  territory  to  work  out  bis  poll  tax. 
He  obeyed  the  summons,  and  placed  himself 
In  the  hands  of  an  <^oer  who  bad  chaise  of 
the  work,  willing  to  obey  his  directions.  He 
assigned  bim  to  a  dangerous  position,  whae 
he  had  not  been  accustomed  to  work.  Hie 
worked  two  half  days,  and  on  ttie  tiiird  be 
was  injured^  without  negligence  on  his  part 
He  had  never  used  giant  powder,  did  not 
know  the  effects  a  shot  would  produce  on 
the  bank,  and  had  never  been  on  top  of  the 
bank,  ai^  it  was  not  his  duly  to  go  tbera 
No  OOB  had  told  him  about  tbe  cnu^  which 
wei-e  visible  rai  tc^  oC  the  bank,  and  whidi 
had  been  occasioned  1^  the  shots  fired  on 
the  iH^vious  day,  wboL  be  was  absent  Nor 
did  he  know  that  any  sbots  had  hcea  flrcd  <»t 
the  day  previous  to  tbe  acddent  The  offi- 
cer who  had  chaise  of  the  blasting  knew  tiiai 
cracks  were  on  top  of  the  bank,  and  that 
they  extended  besyond  when  plaintiff  was  at 
wcork.  but  said  nothing  to  him  about  them. 
He  did  tdl  the  foreman  who  had  ctaaxge  of 
the  place  that  the  bank  was  cracked  opposite 
to  where  the  plaintiff  was  worldng,  and  that 
it  was  dang^us  to  a  man  wooing  there: 
but  the  ttneman  also  fftlled  to  notlQr  the 
idaintlff  of  tbe  condition  of  the  bank,  al- 
though  he  received  this  Information  about 
an  hour  and  a  half  before  Oie  acddoit  hap- 
pened.  It.is  sbown  that  wh^  the  bank  fidl 
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It  broike  «waj,  u  Indicated-  hy  tiie  crack  on 
tofth  to  a  dtotance  ot  about  10  feet  beyond 
whore  tbe  plaintUf  was  at  wcnrk,  and  this  ren- 
d«ed  bia  escape  impossible.  It  tbe  plaintiff 
asaamed  tbe  riaks  incident  to  his  employ- 
ment, can  It  be  cmtended  that  he  aaanmed 
the  addltl<Hial  rfaks  of  danca  occaaAoned  by 
the  blasting  on  the  day  prertoitB,  In  his  ab* 
aenoe,  of  which  he  was  in  total  Ignwance? 
It  aeems  to  me  that  to  so  hold  la  to  extend 
tiie  rule  too  fiir.  The  agent  of  the  appellant 
committed  the  acts  cauaiiw  the  additional 
rUk.  which  ttie  plaintiff  noconsclously  as- 
sumed, and  then,  in  total  dlaragazd  of  his 
safety,  neglected  to  Inform  him  of  his  more 
pcrUoDs  portion.  The  plaintiff  was  but  an 
wdlnury  Jaborei;  tuudEilled  in  and  unaccus- 
tomed to  the  wwk  iriilch  he  waj|  performing, 
and  waf  under  the  control  of  the  officers  and 
foronan  of  the  appellant.  I  do  not  regard 
this  aa  a  case  in  which  the  nde  ^npU<!aUe  to 
a  feUow  servant  will  aiqply.  Armstrong  V. 
BaUway  Co.,  8  Utah,  420,  32  Pac.  683.  .  I  am 
of  tbe  ojdnlon  that  tiie  record  laesraitB  a  case 
which  entlUea  the  plaintiff  to  recover.  X 
therefore  dissent 


BANK  OF  SAN  LUIS  OBISPO  v.  PACIFIC 

COAST  STEAMSHIP  CO.  (No.  19,363.) 
(Supreme  Coort  of  CaUfomia.  Aug.  22,  1804.) 

CoBPoa^iioHs— XdABiLrrr  om  BhocKHoi.'DiBfr* 
LiMiTATioy  or  Aorioxs. 
Under  Code  Civ.  Froc.  S  359,  regairing 
actions  to  enforce  a  liability  against  Btockliold- 
ers  of  a  corporation  to  be  broutfht  witbin  three 
years  aft«:  the  liability  ia  created,  an  action  to 
enforce  the  liability  on  a  note  of  a  corporation 
most  be  brought  within  three  years  of  its  date. 

Commlssfoaers*  ded8t(m.  Departmmt  1. 
Appeal  from  auperior  court,  San  liola  Obtavo 
county;  T.  A  Oregg,  Judge. 

Actt<m  1^  the  Baidc  of  San  Luis  Obispo 
against  the  Padflc  Ooest  Stramehip  Com- 
pany. There  was  a  judgment  for  plaintiff, 
from  whlc^  defendant  appealed.  Beversed. 

■Wllcoion  &  Bouldin  and  J.  M.  Wllcoion, 
tot  appellant  Graves  &  Graves,  fbr  respond- 
ent 

BSLOHEIR,  O.  This  actl<m.  was  compMSi- 
ced  on  tiie  Sd  day  of  June,  1800,  to  recover 
from  the  degMdant  as  a  stocUiolder  in  the 
San  Luia  Hotel  Company,  a  corporation.  Its 
proporthm  of  an  Indebtedness  allied  to  be 
dite  ftom  said  ho^  company  to  the  pUdntiff. 
It  Is  avored  In  tbe  complaint  that  at  all  the 
times  mentiaiied  ther^  Hie  caidtal  stock  of 
the  San  Luis  Hotel  Company  was  $75,000, 
divided  Into  700  shares  of  the  par  value  of 
tEloO  each,  and  that  the  defendant  was  the 
owner  of  82.14  shares  of  the  said  stock; 
•that  on  the  SOth-  day  of  December,  1886, 
said  corporation,  the  San  Lule  Hotel  Com- 
pany, borrowed  from  the  plaintiff,  and  the 
plaintiff  kmiied  and  advanced  to  It,  said  San 
Lids  Hotel  Oampt^f  tibe  f|am  of  9^,lTt.Q&^ 


■and  on  said  day  the  said  San  liols  Hotel 
Company  gave  Its  promlascny  note  to  the- 
plaintiff  for  said  sum  of  ¥29.177.66.  which 
note  Is  in  the  words  and  figures  fcdlowlng;  to 
wit"  (thai  setting  ont  a  'copy  of  the  note, 
dated  December  80,  1886,  and  payalde  six 
months  after  date).  It  is  further  arerred  that 
on  or  abont  the  11th  day  of  April,  1800,  an 
action  wa^  commenced  against  the  said  hotel 
company  to  recover  the  amoont  due  on  said 
note  fOr  principal,  Inta-est  attom^'s  fees, 
and  costs,  and  that,  on  or  aboat  the  30th  day 
ot  tbe  same  month,  judgment  was  duly  made 
and  given  in  said  action  against  the  defmd- 
ant  therein,  and  In  favor  of  the  plaintiff  here- 
in, for  the  -sum  of  $8,237.93;  that  afterwards 
an  execati<m  was  tosned  upcm  the  said  jodg-> 
ment  and  retained  wholly  nnsatisfled,  and' 
that  the  pn^rtlon  of  said  Indebtedness  for' 
which  the  defendant  was  Individually  and 
personally  Bable  was  $2,105.07,  with  interest 
thererai  ^m  the  date  of  said  judgment;' 
and  that  no  part  thereof  lutd  been  paid,  ^e 
defendant  demurred  to-  the  complaint  upon 
tbe  grounds  that  the  cause  of  action  was 
barred  by  the  provUons  of  subdivision  1  ot 
seption  838^  and  by.  the  phwiskms  of  aecthm 
300.  ot  the  Code  of  (XvU  Rrocednre.  The  de*. 
murrer  was  overruled,  and  the  defoidant 
thm  answered,  and,  among  other  defenses 
set  np,  pleadea  In  bar  (if  the  action  the  same 
VXOvMoBB  ot  the  Code.  Tbe  case  was  tried,- 
and  the  coort  found,  among  othw  things,  that 
tin  action  was  not  barred,  and  that  tiie  plain- 
tiff was  entitled  to  jnt^ment  tat  flie  sum  of 
fl,afiL63,  with  costs.  Jodgmott  was  acoad- 
Inidr  00  entered,  from  whldi  the  defendant 
appeals 

Tbe  demnimr  stunlld  have  been  sustained. 
Tbe  action  was  commenced  more  than  three 
years  and'  five  montha  after  tbe  date  o£  the 
note  set  out'  Tba  cause  of  action  appeared, 
thecetorek'  on  tbe  face  (tf  the  complaint  to  be 
barred  1^  the  statate  of  limitations.  It  must' 
now  be  regarded  as  settted  law  In  this  state 
that  the  liabUl^  of  a  stockholder  of  a  cor- 
poration to  pay  bis  inroportloa  of  its  corporate 
debts  is  (me  created  by  statute,  and  an  action 
to  enforce  tliat  UabiUty  must  be  Iwoui^t  with- 
in three  years  attsx  the  cause  of  action  ac- 
crues. Motwe  V.  BoyA,  74  GoL  167.  15  Fac. 
670;  Hyman  v.  Coleman,  82  Cal  650,  23  Pac. 
62;  Hunt  v.  Ward.  09  GaL  012,  34  Pac  335. 
In  the  case  last  named,  it  was  held  that  the 
liability  of  a  stockholder  of  a  coriwration 
iQon  a  note  given  by  the  cwporaUon  Is 
created,  within  the  meaning  of  Bectlm  350 
of  the  Code  of  Civil  Procedure,  at  least  as 
early  as  the  date  of  tbe  note;  and  the  statute 
of  limitations  commences  to  run  In  favw  of 
the  stockholder  from  the  date  of  its  execu- 
tion, and  not  from  its  maturity,  regardless  of 
how  long  the  liability  of  the  corporation  to 
actions  maj  be  postptmed  by  agreement  of 
the  creditor.  The  Judgment  should  be  re- 
Twsed.  and  the  cause  remanded. 

We  d^cur:   TBUPLQ,  C.;  SEL^LS,  G.  . 
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PER  (KTBIAH.  For  t^ie  reasons  ^ren  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  reversed,  and  the  cause  remanded. 


i  CaL  Uarep.  741 

ULLRICH  T.  SANTA  ROSA  NAT.  BANK. 

(No.  15,624.) 
(Sniweme  Coort  of  Cahfomia.  Aug.  20,  iSOi.) 
Partus — PRBBDxrTioxs  oir  Apfbau 

1.  Id  an  action  to  recover  money  deposited 
by  plaintiff  with  defendant  under  an  agreement 
that  It  Is  to  be  paid  to  a  third  person  on  con- 
dition that  the  latter  deliver  a  deed  to  plaintiff 
within  a  certain  time*  sach  pmon  ia  not  a  nece» 
■ary  oartT. 

2.  Where,  on  appeal,  the  record  doea  not 
contain  the  evidence,  and  findings  of  fact  were 
waived,  it  wUl  be  presumed  that  the  allegations 
of  the  comi^alnt  were  proven,  and  tliat  the  af< 
finnative  allegations  In  the  answer  were  not. 

Department  1.  Appeal  from  soperlor 
court,  Sonoma  county. 

Action  by  one  Ullrich  against  the  Santa 
Bosa  National  Bank.  There  was  a  Judg- 
ment for  plalntifr»  and  defendant  appeals. 
Affirmed. 

R.  M.  Swain  and  J.  A.  Barham,  for  ap> 
pellant  Albert  O.  Boniett  and  J.  M.  'Etomp- 
son,  for  respondent 

HARRISON,  3.  It  is  alleged  In  the  com- 
plaint that  on  the  0th  of  Decembw,  1892,  the 
plaintiff  deposited  with  the  defendant  the 
sum  of  $750,  and  that  at  the  same  time  It 
was  agreed  between  him  and  one  Hattle  O. 
&x>wn  that  she  would,  within  three  weeks 
ftom  that  time,  '*fnmisb"  the  plaintiff  with 
a  deed  of  converance  of  cartaln  land  ta 
Sonoma  connty,  and  that  thereupon  the 
defendant  should  pay  ber  the  money  so  de- 
posited, and  that  If  she  should  fall  to  so 
fnmlab  the  deed  the  defendant  should  return 
tbe  mon«y  to  the  plaintiff;  that  aald  money 
was  accepted  by  the  defendant  upon  and 
subject  to  this  condition  and  agreement;  that 
Mn.  Brown  has  entirely  failed  to  famish  the 
deed;  that  on  the  2eth  of  September,  1893. 
the  plaintiff  demanded  of  the  defendant  the 
return  of  the  money,  which  was  refused; 
and  that  the  defendant,  at  the  time  of  such 
demand,  knew  that  Mris.  Brown  bad  failed 
to  famish  the  deed.  Judgment  waa  asked 
against  the  defendant  for  the  amount  so  de- 
posited with  It  The  defendant  demurred 
to  the  complaint  upon  the  ground  that  there 
was  a  defect  of  parttoa  defendant,  in  that 
Mrs,  Brown  was  a  necessary  party  to  the 
suit  The  demurrer  was  overmled,  and  the 
defendant  answered  the  complaint,  denying 
all  its  allegations,  and  setting  up  certain 
afflrmatiTe  matters  of  defense.  The  cause 
was  tried  by  the  court  without  a  Jtuy.  Find- 
ings of  fact  wete  waived,  and  Judgment  was 
rendered  for  the  plaintiff,  as  prayed  in  his 
complaint.  The  defendant  has  appealed  from 
the  Judgment  upon  the  Judgment  ndi  alon^ 
without  any  blU  of  exceptions. 

1.  The  demurrer  was  properly  overruled. 


The  eomplalnt  does  not'  diov  tiiat  Hn. 
Brown  was  in  any  way  Interested  in  the 
matter  In  litigation,  or  tbat  her  presence  was 
necessary  to  a  determination  of  tbs  tl^ts 
of  the  plaintiff  and  d^endant  to  the  money 
In  controversy.  The  allegations  of  the  oom< 
plaint  are  to  the  effect  that  the  money  had 
been  rectfred  by  the  defendant  from  the 
plaintiff  i^ott  the  eondlti<ni  and  aereemait 
that,  if  Mrs.  Brown  did  not  famish  to  the 
plaintiff  a  certain  deed  within  three  weeks 
from  the  date  of  ttie  depotftt.  the  money  was 
to  be  retnraed  to  the  plalnttll^  and  that  she 
had  not  fundahed  soch  deed.  This  is  but 
the  ordinary  aTorment  of  an  agreement  tor 
the  paymrat  of  money  upon  the  bapp^ng 
of  an  event,  and  that  the  event  had  hap- 
pened. If  these  arerments  are  tme,  the  de- 
fendant Is  liable  to  the  plahitifE  fbr  the 
money. 

2.  If  tbore  -wen  any  facts,  not  appearing 
upon  the  taca  of  tiie  comi^^t,  which  would 
render  Ifrs.  Brown  a  necessary  par^,  whose 
presence  was  eesmtial  to  tiie  determination 
of  the  controreray,  those  tacts  coold  hare 
been  Kuresented  by  the  defendant  in  Its  an- 
Bwet;  and  the  oonrt  would  tiiwenprar  upon 
its  motion,  have  ordered  her  to  be  brought 
In  as  a  defendant  Oode  Clr.  Proa  i  oSO. 
So,  too.  if  Mrs.  Brown  had  set  up  any  <dalm 
to  the  money  held  by  the  defendant,  the  de- 
fendant could  have  alleged  that  fact  In  Its 
answo-;  and  If  It  eould  have  shown  the  fSacts 
required  by  section  886,  Code  Cflr.  Ftoc.,  it 
could,  under  the  provisions  of  that  secticm, 
have  had  her  aubstttnted  aa  a  dtfendant  in 
its  place,  and  procured  a  dlsdisrge'  from 
any  liability  for  llie  money.  Dtfendant  did 
not,  howerw,  pursue  either  of  these  ooursea, 
but  chose  to  defend  Its  tight  to  retain  tiie 
mon^  by  a  mere  trawse  of  the  ailegiUlona 
of  the  complaint 

8.  As  the  reowd  does  not  eontaln  any  of 
the  erldenoe  at  the  trtal*  and  as  flndli^  of 
fact  were  waived,  we  must  aBsome.  in  sup- 
port of  tiie  judgmott  that  the  allegations 
of  the  oonnilalnt  woe  sustained  by  the 
proofs,  and  tbat  fhe  affirmattTe  allegations 
of  the  answer  wm  not  so  sustained.  The 
Judgment  Is  affirmed. 

We  concur:  OAROTTrTB,  J.;  VAN 
FXiBBT,  J. 


  in  CsL  Ml 

BSBBT  T.  SOITTBSIRN  PAa  CO.  <No.  15r 
440.) 

(Supreme  Conrt      California.  Aug.  IS,  18M.) 

Railro&d  COKP15ISB  —  Ihidhibb  to  Paasox  ox 
Tbaok  — Proximatb  OiirSB— FiXDiKO  — Scm- 
ciBNor  or  BviDKNCB— WuxniL  NBOUoaace— 

QCEBTION  for  JobT. 

1.  Plaintiff  ne^lgently  wont  betwe^  de- 
fendant's railroad  track  and  a  high  platform  in 
front  of  moving  flat  cars.  ThB  trade  and  plat- 
form were  about  three  fee*  i^tart.  and  she  stood 
in  the  space  between  them  while  one  or  more 
cars  passed  bar,  and  was  seea  tnr  the  brake- 
men.  A  box  cn,  wider  tiiaiy-tiu  flat  eara  was 
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tben  atttched,  and  morea  In  the  oopHito  41nc* 
tlonnntU  it  struck  plaintiff.  J7(M»  tbat  the  facti 
justified  a  finding  for  plaintiO. 

2.  It  appeared  that  after  plaintiff  was 
Htrack  she  threw  ho'self  on  the  (round,  to  save 

life,  and  the  tvakeman  mw  her,  and  care 
the  ra«uie«-  an  additional  idsnal  to  proceed,  and 
the  train  moved  on.  tfeU,  that  the  anestlon  of 
the  wantonnew  of  defenoant'i  ampioyte  was 
for  the  jury. 

8.  In  an  action  againtt  a  railroad  company 
fw  powmal  Injuries  caused  by  Its  negligence,  an 
amendment  alleging  that  the  acts  of  defendant 
vere  willfolly  done  does  not  materially  alter  the 
canse  of  acuon,  m  aa  to  make  a  plea  of  Umlt*- 
tk>ns  arailable. 

Department  1.  Appeal  from  ■opcrior  eonrt, 
Tnlare  comrty;  W.  W.  Oroas,  Jvdgft 

ActloD  Nunto  Bnqr  against  tbe  Bonth- 
em  Padfle  Gompony  tor  pmoul  Injoriea 
caused  by  defendanfe  negUgeace.  From  a 
Judgment  for  plalnttfl,  and  from  aa  order 
denying  a  moCloii  for  A  Mtw  tilal.  dcCndant 
appeals.  Affirmed. 

Fosbay  Walker,  tor  appellant  Justin  Ja- 
cobs and  Bradler  &  Farnswortii,  for  respond- 
ent 

QABOVTTBf  X  Plaintiff  reeorered  a  Jadg- 
meat  for  damagn  asalnst  deflendant  for 
perKHial  Injoilea  aostained  by  b^ng  stmck 
a  moving  car  of  defendant  D^endant 
has  appealed  from  tbe  Jndgment  and  order 
denying  a  motkm  for  a  new  trlaL  Ttie  case 
has  once  been  before  the  court  (fiS  OaL  899, 
26  Pac.  211),  and  a  detailed  statement  of  the 
Hacts  may  tbere  be  foond.  For  our  present 
pnrposes,  tbe  following  facts,  as  testifled  to 
by  plaintiff,  are  deemed  materbd:  Upon 
tempting  to  leare  the  depot  gTonnda  of  de< 
fuidant,  and  with  a  Tiew  of  going  aronnd  the 
end  of  tb»  depot  platform,  jidaintlff  owased 
the  railroad  track,  and  thereupon  fbund  her^ 
self  between  the  outside  laU  of  the  track 
end  the  platform  of  tiM  depot,  which  plat- 
form was  abmut  flre  feet  In  height  and  ttte 
width  of  this  Interrening  space  was  about 
three  feet  At  this  moment  of  time  a  train 
came  ba^Hdng  towards  her,  oonq^osed  of  flat 
cars,  which  preroated  her  going  further; 
and  for  ha  own  safety  She  wbood  against  the 
side  of  the  platform,  with  the  object  of  al- 
lowhig  the  ears  to  pass  by.  The  orlgtoal 
widOi  of  this  space  belog  but  three  fleet  and 
the  cars  extending  some  distance  outside 
and  b^(md  the  track.  It  Is  apparent  that 
plaintiff,  at  this  time,  was  In  sneh  close  quar- 
tos as  to  be  not  on^  In  an  unpleasant  po^- 
•Um,  but  It  may  be  said,  a  dangerous  one; 
and  it  will  be  further  conceded  ttiat  she 
foond  hersdf  In  that  position  by  reason  of 
her  own  tim^chflessness  and  want  of  care. 
One  OF  man  can  passed  her  at  ttils  time, 
and  there  fs  no  question  but  thnt  the  two 
twakemeu,  and  posstUy  the  eng'neer  and  five- 
man,  saw  hv  standing  la  this  position.  The 
train  was  baciked  a  short  distance  beyond 
the  point  wha«  she  stood,  when  it  stopped 
a.  moment  A  box  car  was  attached  theretf^ 
and  it  then  started  to  retrace  Its  course. 
Wbaa  the  box  car  came  to  the  point  where 


plaintiff  was  standlng,-~it  being  wider  than 
the  flat  cars,  and  leaving  a  space  next  to 
the  platform  of  not  more  than  14  inches,— 
It  inevitably  struck  her,  and  the  injury  re> 
suited. 

Upon  the  foregoing  state  of  facte,  we  think 
the  jury  entirely  Justified  In  finding  a  ver- 
dict In  favor  of  plaintiff.  By  her  own  negll- 
genoe  she  placed  herself  in  a  position  of 
danger,  but  defendant  was  aware  of  her 
danger,  and  did  not  exercise  ordinary  care 
to  protect  her  from  tbe  danger  that  surround- 
ed her.  Under  these  conditions  tbe  law  gives 
the  Injured  person  a  right  of  action.  This 
right  of  action  Is  based  upon  the  principle 
that  a  failure  to  exercise  ordinary  care  by  a 
dotendaat  under  such  drcumstances,  amounts 
to  a  degree  of  reckless  emiduct  tliat  may 
wdl  be  termed  willful  and  wantvm;  and, 
when  an  act  Is  done  willfully  and  wantonly, 
contributory  negligence  np<m  the  part  of  the 
person  Injured  Is  not  an  element  which  will 
defeat  a  recovery.  Bome  tact  wrltws  and 
courts  declare  tike  same  prlndplo,  In  another 
ftHrm,  1^  holding  that  under  these  elrcum< 
stances  flie  oontilbvtory  negl'gence  of  the 
party  Injured  Is  not  the  proximate  cause  ef 
the  Injury,  but  that  the  negligence  of  ttie 
defendant  bting  the  later  ne^lgence,  Is  Uie 
si^  [snxlmate  cause.  As  has  been  sold  by 
one  of  oar  law  reviews,  "the  par^  irho 
last  has  a  dear  importunity  of  avoldbig  the 
acddent  notwithstanding  the  ne^gence  ot 
his  opponent.  Is  conddered  sol^  responsl' 
ble."  Aa  fady  sostalnlng  these  general  prln* 
dples,  see  Shear.  A  R.  Neg.  |  99;  Oooley, 
Torts,  p.  0T4;  Rond<^  t.  Railroad  Oa.  82 
Iowa,  167,  17  N.  W.  458;  Wllllanu  T.  BaU- 
road  Co.,  72  CaL  120, 13  Pac  218;  Needham 
T.  Railroad  Co.,  37  CaL  409;  Boblnstm  v. 
Railroad  Co.,  48  Gal.  423;  Holmes  t.  Bafl- 
way  Co.,  97  OaL  un,  31  Pac.  834. 

In  ad<Utlon  to  the  foregtdng  statement  of 
facts,  it  farther  appears  Hbat  afttt  plaintiff 
had  been  struck  by  the  ear,  and  had  thrown 
herself  upon  the  grojnd  to  save  bar  life,  the 
brakeman  saw  hv  m  this  most  dongerons 
position,  and  instead  ot  stepping  the  train, 
and  removing  h»  from  still  greater  threat* 
ened  calamities,  he  gave  an  adcHtlonal  sIgBal 
to  Uie  engineer  to  proceed,  and  the  train 
moved  on,  plaintiff  renuunlng  In  this  dan- 
gerous posltStm.  Bven  though  the  emp'oyfis 
were  not  aware  at  this  time  that  tiie  had 
been  injured  1^  the  car,  we  thinly  tBk:Bg 
this  circumstance  Into  omslderatlfm.  In  con- 
nection with  all  the  other  dreomstanoes 
which  we  have  stated,  the  question  as  to 
the  wantmmess  and  willfulneas  of  the  em- 
ployes' acts  la  moving  the  train  was  a  qoes- 
tton  of  fact  which  Ihe  Jury  were  well  JU8tl< 
fled  in  finding  against  the  defendant.  To 
commit  an  act  recklessly  Is  to  commit  It 
vrantonly;  and  in  Oils  case  the  mann«>  in 
which  this  train  was  moved  after  the  box 
ear  was  attached,  the  employes  knowing 
the  dangerous  podtlon  of  the  plaintiff  at 
the  time,  Indicated  such  a  spirit  at  reckless 
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buUffereDoe  <m  ttielr  part  towards  the  plaln- 
tUTs  safety  that  the  Jury  were  Justified  In 
saying  that  their  act  was  wUUol  and  wan- 
ton; and  it  waa  a  most  fortunate  dccnin* 
stance  that  plainttfT's  UfA  was  not  tbe  forMt 
of  defendant's  conduct 

In  view  of  the  suggestion  of  the  court  made 
at  the  time  the  case  wss  prerloosly  befwe 
Oi;  the  plaintifl^  pslor  to  the  present  trial 
In  the  court  bdow»  an*  ended  her  complaint 
by  charging  the  acta  of  the  defendant  to 
hare  been  wlUfally  and  vantnaOj  done.  Goi^ 
eedlng  thla  form  of  allegation  neoessair  to 
support  the  Judgment,— and  tb*  law  of  the 
case  would  seem  to  so  declare,— still  we  do 
not  think  the  cause  -rf  action  has  been  ma- 
terially altered  by  the  amoidment,  and  eoof 
sequently  the  plea  *>t  the  statute  of  llmltar 
dona  Is  not  well  taken.  The  amendment  per- 
tains whtdly  to  the  manner  In  which  the 
InJuiT  was  Inflicted,  and  actual  damage  la 
«U  that  la  son^t  to  be  reoorered.  The  gist 
of  the  action  Is  a  dalm  of  actual  damages 
tor  personal  Injuries  inflicted  by  defendant's 
moving  oars,  and  ttiese  are  the  facts  found 
stated  In  the  original  complaint  j&{>peUant, 
tr>  suppOTt  its  contention,  relies  vpm  varloos 
eases  dted  from  the  later  Indlftna  Reports. 
The  courts  of  that  states  In  deelaring  the 
law  upon  this  questkm,  hare  drawn  the  lines 
rery  dosely  around  the  injured  party,  and 
have  declared  the  law  against  him  in  cases 
where  we  think  the  better  doctrine,  and  the 
one  most  genwally  aivrored,  would  have 
declared  In  his  favw.  In  this  state  the 
principle  recognised  and  adopted  does  not  go 
to  the  lengths  fourd  In  the  language  of 
those  dedslons.  And  the  case  of  Railway 
Oo.  r.  Bryan,  107  Ind.  61,  7  N.  B.  807,  seems 
to  state  the  rule  more  liberally  in  faror  of  a 
Iilalntlfr  seeking  to  recoTor  tor  personal  to- 
Juries  upon  the  present  lines  than  has  been 
done  by  other  Indiana  cases  preceding  It 

The  appeal  from  the  order  deny  ng  the 
motion  for  a  new  trial  has  been  heretofore 
dismissed,  and,  as  a  result,  It  wlU  not  be 
necessary  to  consider  some  of  the  questions 
discussed  In  appellant's  original  brief.  But, 
regardless  of  the  claim  upon  the  part  of  the 
respondent  that  the  evidence  cannot  be  con- 
sidered upon  this  appeal,  as  will  be  observed, 
we  have  carefully  considered  It  We  think 
the  motion  for  a  nonsuit  was  properly  de- 
nied, and  that  there  Is  no  valid  objecttoo 
to  the  law  given  to  the  Jury. 

Whatever  may  have  been  said  by  the 
oourt  to  the  former  appeal  as  to  the  char- 
acter and  weight  of  evidence  was  Ba!d  ex- 
pressly In  view  of  the  fact  that  the  willful- 
ness and  wantonness  of  the  acts  of  defend- 
ant were  not  matters  before  the  court;  and 
for  these  reasons  we  are  not  called  upon  to 
compare  the  evidence  disdosed  by  the  record 
to  that  case  with  the  evidence  now  before 
us,  for  the  purpose  of  showing  any  exist- 
ing diffr^rences  therein,  and  thus  avoiding 
the  binding  effect  of  the  principle  of  the 
law  of  the  case.   It  Is  conclusively  shown 


that  tbe  efridenes  was  esBriteed  lB  the  light 
ot  the  comphUnt  then  baCbre  tbe  court,  and 
to  that  li^t  abme.  when  we  look  to  the 
language  of  the  onlnlOD.  It  Is  tbwe  said: 
**But  the  defendant's  eo^U^tis  saw  bear  in 
time  to  have  aToIded  tbe  aoddent  and  hence 
were  bound  to  use  care.  Tbe  brakemen 
ought  to  have  stc^^d  the  train,  and,  if  neces- 
sary, compelled  her  to  get  out  ot  harm's 
way."  If  sndi  was  the  duty  oi  toe  brake- 
men  (and  we  have  no  doubt  at  IQ,  the  de- 
fendant was  UaUe  to  damages  for  a  vUAa.- 
tlon  of  that  dnty;  tor  tbe  twakemoi  dlA 
not  stop  toe  trato,  and  allow  or  compel  the 
plaintiff  to  remove  from  her  dangarooa  slt- 
natttm.  And  tbe  language  used  by  toe 
learned  oommlsslonw  indicates  that  if  the- 
oon^latot  liad  been  sofllciently  broad  to  Its 
allegations  the  Judgment  would  not  have 
been  revorsed.  For  the  foregoing  fwmons 
the  Judgment  Is  affirmed. 

We  concur: HARRISON,  J.;yANFLBBI^. 


WHITB  V.  HARRIS  et  aL  (No.  1«^.> 
(Sopreme  Oourt  of  CMifomta.  Aug.  15,  1804.> 

Stbbbt  InraovsKssTs— Aw— smsiw  or  Basanvs 

— VuunrT. 

1.  FaiInre  to  form  a  district  mi  whidi 
should  be  (diaraeable  the  expeoM  of  conatructiog 
a  sewer,  as  provided  by  Act  March  18,  1^5, 
does  not  render  void  an  assessment  for  a  sewer, 
as  Act  March  18,  188S.  as  amended  by  Act 
March  14^  1889,  autfaoriieB  the  construction  of 
sewers  without  the  formation  of  such  district 

2.  Under  Act  March  18,  188S.  providing 
that  the  snperinteodent  of  streets  soaJl  fix  the 
time  f<H-  tbe  commencement  of  work  to  be  pw- 
fortned  under  a  contract  for  the  conittraction  of 
sewers,  "which  sfaall  not  be  more  tliao  15  days 
from  tbe  date  of  the  contract"  a  contract  pro- 
viding that  the  work  shall  be  commenced  witoln 
15  days  soffidently  fixes  the  time. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  Wllltam  P.  Wade, 
Judga 

Action  by  8.  White  against  Charles  T.  Har- 
ris and  otoera.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Revnsed. 

John  T.  Jones,  for  appellant  Wells,  Mon- 
roe &  Lee,  AUen  ft  FUnt^  and  M.  T.  Alton, 
for  respondents. 

FITZGERALD,  J.  Action  to  foredose  a 
Uen  alleged  to  have  been  created  by  ao  as- 
sessment upon  toe  defendants'  lot  for  the 
construction  of  a  sewer  in  front  toereof,  and 
along  the  streets  described  to  toe  complatot 
A  general  demurrer  to  the  comi^alat  waa 
sustained  by  toe  court,  and,  upon  plaintiff 
declining  to  furtoer  amend.  Judgment  was 
given  for  toe  defendants,  from  which  Judg 
ment  plaintiff  appeals  upcm  the  Judgmoit 
roll  alona 

The  only  ground  urged  here,  upon  which 
toe  complaint  was  held  to  be  tosuffldent  by 
toe  court  below.  Is  .toat  it  failed  to  allege 
toe  formation  of  a  (district  apmwblch  should 
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be  chargeable  the  expense  and  cost  of  cos- 
structlng  the  sewer,  aa  required  by  section 
::7  of  the  act  approved  March  18.  1885.  As 
this  act  and  the  act  amendatory  thereof, 
approved  starch  14,  1889,  furnish,  independ- 
ent of  the  section  referred  to,  ample  au- 
thoritjr  for  the  constnictton  of  sewers  by  a 
dty  wlthont  the  formation  of  a  district  to 
be  assMsed  for  that  purpose,  and  alao  pro- 
vide for  the  payment  of  the  expenses  and 
costa  thereof  hy  an  assessment  npon  the  lots 
or  land  froating  iqna  the  streets  along  whi<di 
■uch  sewer  Is  eoostructed.  It  follows  that  the 
court  below  erred  In  rastelnlng  the  denrarrw 
on  this  sronnd. 

The  remaining  point  raised  In  anpport  of 
the  demnrrer*  that  ,tbe  oontract  mtder  which 
the  sewer  was  constraeted  did  act  fix  the 
date  for  the  commencement  of  the  woric,  as 
required  by  section  6  of  the  said  act  of  1886, 
la  not  well  founded.  The  contract  set  out 
tn  the  oomphUnt  provides  as  follows:  "Work 
to  be  commenced  within  fifteen  days."  Sec- 
tion 6,  referred  to,  proTtdea  that  the  snpe> 
Intendent  of  streeta  "shall  fix  the  lime  for 
the  commencement  [referring  to  the  work  to 
be  perfonned  under  the  contract],  which 
shall  not  be  more  than  fifteen  days  from  the 
date  of  the  contract"  The  word  mme,"  as 
here  used,  was  not  Intended  to  mean  a  pat^ 
ticular  day  to  be  fixed  by  the  superintendent 
of  struts  the  commencement  of  the  work, 
bnt  that  the  time  fixed  by  him  for  that  pur- 
pose should  not  be  mcwe-than  15  days  from 
the  date  of  the  contract  Let  the  Judgment 
be  reversed,  with  directions  to  the  court,  be- 
low to  overrule  the  demurrer. 


We  conour; 
HAVEN,  J. 


McFARIiAND,    J.;  DB 
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PEOPLE     CURRY.   (No.  21,110.) 
(Supreme  Court  Of  California.   Aug.  16,  1804.) 
Criminai.  Ia&w — Appeal  —  Review—  Sen icibnct 
or  Evidence  —  DsriNDAiiT  as  Withsss  — In- 

STBOOTIOX. 

1.  The  denial  of  a  new  trial  will  not  be 
distubed  where  tiiere  Is  evidence  to  sustain  the 

vo^ct. 

2.  It  is  not  reversible  error  to  <±arge  that 
"the  defendant  In  a  criminal  case,  testifying  in 
his  own  behalf,  occupies  a.  relation  to  the  case 
different  from  that  occupied  by  any  other  wit^ 
neas,"  wh»e  the  charge  defines  expressly  the 
relation. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  B.  N.  Smith, 
Jodge. 

Matthew  Gurry  was  convicted  of  robbery, 
and  appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 
Affirmed. 

R.  A.  King  and  O.  G.  McComas,  for  appel- 
lant  Atty.  Gen.  Hart  for  the  iltate. 

PER  CURIAM.    The  defendant  was  con- 
victed of  the  crime  of  robbery,  and  appeals 
-ftonft  the  judgment  and  order  denying  his 
CaLRep.  35-37  P.— «S 


motion  for  a  new  trial.  It  is  InstetaA  tibat 
the  evidence  Is  Insufficient  to  support  the 
verdict  The  sufficiency  of  the  evidence  has 
been  passed  upon  by  the  Jury,  and  again  by 
the  trial  court  wh^  considering  the  motion 
for  a  naw  trtal,  and  under  such  ctaKiumstan- 
ces  we  are  averse  to  nullifying  their  action. 
The  evidence  of  the  prosecuting  witness,  es- 
pecially aa  strengthened  by  that  of  the  po- 
lice officer,  is  ample  to  sustain  the  verdict 
The  venue  also  Is  sufficiently  shown  by  the 
record. 

The  court  Instructed  the  jury  that  "the 
defendant  In  a  criminal  case,  tratlfylng  In 
his  own  behalf,  occupies  a  relation  to  the 
caae  dlffenent  from  tbat  occupied  by  any 
other  witnws;  and  In  considering  the  welj^t 
and  effect  to  be  given  to  the  testimony  oi 
this  d^endant  In  addition  to  noticing  his 
manoer,"  etc.  (Then  ftdlows  the  balance 
of  the  stereotyped  instruction  upon  this  sub- 
ject) Appellant  specially  attacks  that  part 
of  the  Instruction  wherein  the  jury  is  told 
that  the  defendant,  in  testifying,  occupied  a 
dUferent  relation  to  the  case  from  that  of 
other  witnesses.  Inasmoeh  as  that  portion 
of  the  Instruction  flawing  declares  express- 
ly wherein  the  defendant  occupied  a  dlffer- 
^t  relati<Hi  to  the  oaae  from  other  witnessee, 
and  to  what  extmt  that  relation  might  be 
considered  in  weighing  defoidant's  evidence, 
no  harm  was  done  htm  by  the  giving  of  the 
instruction.  Such  must  necessarily  be  so, 
for  this  portion  of  the  instruction  has  been 
repeatedly  given  by  trial  courts,  assailed  by 
-appellants,  and  approved  upon  appeal  by 
this  court  We  have  often  enggested  that 
the  better  practice  would  be  to  refrain  from 
instructing  Jurors  to  the  effect  as  evidenced 
by  the  foregoing  instruction,  but  the  sugges- 
tion appears  to  fall  npon  atony  places,  and 
brings  fmrth  no  results.  We  ehall  limit  the 
rule  strictly  as  it  has  been  heretofore  de- 
clared, and  new  trials  will  be  the  result  If 
those  limits  are  overstepped  to  any  extent 
We  think  this  case  comes  fairly  within  the 
role.  We  find  nothing  further  tn  the  rec- 
ord drananding  our  attention.  For  the  fore- 
going reaacma  the  judgment  and  (wder  are 
affirmed. 


IH  Cal.  A31 

BROWN  V.  BOARD  OF  EDUCATION  OF 

Cirr  OF  POMONA.   (No.  19,354.) 
(Supreme  Court  of  California.  Aug.  13,  1894.) 

COHTKACTS  or  CiTK— ULTRA.  VjBKS— PLEiOIHQ. 

As  the  authority  of  a  municipal  corpora- 
tion to  make  a  contract  not  void  on  its  face 
will  be  presumed,  the  defease  of  ultra  vires,  in 
an  action  thereon,  must  be  raised  by  onawer. 

Department  2.  Appeal  from  superior  court, 
Los  Angelee  county;  Walter  Van  Dyke, 

Judge. 

Action  by  G.  H.  Brown  against  the  board 
of  education  of  the  city  of  Pomona  to  recover 
for  architect's  services.  A  demurrer  to  the 
complaint  was  sustained,  and  plaintiff  ap- 
peals. Berosed.  . 
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Wells,  Monroe  &  Lee  and  Wm.  Pollard,  for 
app^nt.   W.  A.  Bdl  and  C.  BL  Snmnor, 

for  respondent 

McFARLAND,  J.  The  court  below  ans- 
talned  a  demurrer  to  the  complaint  upon  the 
ground  that  It  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  and,  plaintiff 
declining  to  amend,  Judgment  was  rendered 
for  defendant  Plaintiff  ai»peala  from  tlie 
Judgment. 

It  Is  arerred  In  the  complaint  that  at  de> 
fendant's  request  the  plaintiff  made  and  de- 
llrered  to  defendant  certain  plans  and  spect- 
flcatlons  for  two  public  school  buildings,  to 
be  built  In  the  dty  of  Pomona,  which  were 
duly  approTed,  accepted,  and  adopted  by 
defendant;  that  the  services  of  plaintiff,  in 
preparing  and  furnishing  the  same  to  defend- 
ant, were  reasonably  worth  a  certain  stated 
sum  of  money;  that  plaintiff  has  demanded 
of  defendant  payment  of  said  sum  of  money; 
and  that  defendant  has  not,  nor  has  any  on^ 
paid  the  same  or  any  part  thereof,  and  the 
whole  thereof  remains  due  and  unpaid.  The 
prayer  Is  for  Judgment  for  said  sum  of  mon^. 
It  is  clear  that  the  question  here  InvoWed, 
and  the  only  question  upon  which  we  can 
pass.  Is  a  pure  question  of  pleading.  The 
decdslons  of  this  court,  cited  by  counsd  for 
respondent,  declaring  the  graeral  doctrine 
that  a  contract  which  a  municipal  corpora- 
^tiou  attempts  to  make  in  Tiolatlon  of  or  be- 
yond its  chartered  powers  Is  void,  are  not  in 
point,  for  they  made  vpoti  facts  found 
<m  laauet  Joined.  No  oa»  of  than,  from  Zott- 
man  t.  San  E'randsco,  20  OaL  96,  to  Barry 
V,  Goad.  89  Oal.  215,  26  Faa  786,  dealt  with 
a  question  of  Reading  such  as  la  presented 
in  the  case  at  bar.  It  U  contended  by  re- 
spondent that  the  defendant  bad  no  powo* 
to  make  the  contract  sued  cm;  but  snrdy, 
when  a  corporation  seeks  to  avoid  its  own 
contract  on  the  ground  of  ita  want  of  power 
to  contract,  it  must  make  good  ita  defense 
of  ultra  Tires  by  plea  and  proof.  "A  cwtract 
by  a  corporation,  which  Is  not  upon  its  face, 
necessarily  beyond  the  scope  of  its  authority, 
wlll,in  the  absence  of  i«oof,be  loresnmed  to  be 
valid."  Union  Water  Co.  t.  Murphy's  Flat 
Flundng  Ck>..  22  OaL  ^1;  Shaver  v.  Mining 
Go.,  10  Gal.  400;  Bvana  v.  BaUey,  66  CaL  112, 
4  Pac  1089;  Ditch  Ca  v.  Zellerbach,  37  CaL 
543.  And  with  respect  to  mere  (ordinary 
business  contracts  a  municipal  or  quasi  mu- 
nldpal  corporation  stands  on  the  same  foot- 
ing with  other  corporations.  If  a  contract 
for  the  drawing  of  plans  and  speclficatlonB 
in  anticipation  of  proceedings  for  the  build- 
ing of  a  BChoolhonse  was  entirely  beyond  the 
scope  of  the  powers  of  the  respondrat,  and 
could  not  be  legally  made  by  it  under  any 
conceivable  drcumstauces.  then  the  point 
sought  to  be  made  by  reqiondent  might  per- 
haps be  raised  on  demurrer;  but  the  position 
that  respondent  could  not  under  any  circum- 
stances make  such  a  contract  Is  not  toiablft 
We  do  not  understand  respondent  to  inslrt 


on  that  position,  his  contention  b^ng  that 
such  a  contract  can.  be  made  only  under  cer- 
tain circumstances.  As  to  the  form  of  the 
complaint,  we  think  It  sufficient  "Corpora- 
tions may  be  bound  by  Implied  contracts 
within  the  scope  of  their  authority,"  and 
"municipal  corpwatlons  are  liable  to  actions 
of  Implied  assumpsit"  Dill.  Mun.  Corp.  ff 
469,  93S.  And  In  Hunt  v.  City  of  San  Fran 
dsco,  11  CaL  258,  the  court  said:  "We  have 
hdd  that  the  common  counts.  In  the  usual 
form  adopted  under  the  old  system  of  plead* 
Ing,  are  good  In  actions  against  private  per- 
sons, and  we  cannot  see  either  the  necessity 
or  propriety  of  holding  a  dlffermt  rule  In  re- 
spect to  corporations  of  whatever  kind.  The 
rules  of  pleading  are  generaL  Thoy  are 
designed  to  embrace  all  persons,  natural  or 
artlfidaL  capable  of  suing  or  being  sued.** 
With  the  real  merits  of  this  case,  as  thej 
may  appear  when  properly  presented,  we  can- 
not deal  on  this  ai^>eal.  It  the  contract  sned 
on  was  invalid  or  void,  or  if  for  any  reason 
It  was  one  whldi  appellant  cannot  enforce, 
respondent  can  defeat  the  action  upcm  suffi- 
cient answer  and  evidence.  But  we  think 
that  the  court  erred  in  sustaining  the  demur- 
rer. The  Judgment  is  reversed,  with  dlrec* 
tlons  to  the  superior  court  to  overrule  the  de- 
murrer to  the  complaint 

We  concur:  FITSSOBBAIiD,  J.;  I>a  HA- 
VEN, J. 


  let  CaL  M 

GOFFEB  V.  WIUiIAMS.  (No.  10,316.) 

(Supreme  Court  of  California.  Aug.  16,  1894.) 

Account  Suxsn  —  JurttxcBUEtn  ~  Plbadibs  — 
Habmlbss  Erbor. 

1.  Where  the  existence  of  a  stated  ac- 
count is  denied  by  defendant,  and  the  only  evi- 
dence of  the  same  Is  the  testimony  of  plaintiff 
and  that  of  a  friendly  witnesa,  evidence  of  the 
falsity  of  the  Itema  in  the  account,  and  the  oir- 
cumstances  of  the  transaction,  are  admissible 
to  show  that  there  never  was  such  an  account 

2.  Error  In  striking  ont  jmrta  of  an  answw 
is  not  prejudicial,  where  the  remainder  Is  snf- 
ficient  to  cover  the  things  Bonerht  to  be  proven 
In  defense. 

3.  Under  Code  Civ.  Proc.  fi  454.  In  accoant 
stated,  plaintiff,  on  demand,  should  fnrnuh  de- 
fendant with  a  copy  of  the  stated  accoont 
though  he  neeil  not  lamlsh  the  original  items 
of  the  open  account 

Department  2.  Appeal  from  superior  court 
Kern  county;  A.  R.  Conklln,  Judge. 

Action  by  George  W.  Coffee  against  O.  8. 
Williams.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

B.  Rmissean,  for  appellant  Mabonft  Laird 
and  R  ^undage,  fm:  respondent 

McFARLAND,  J.  Defendant  appeals  ttiaa 
a  Judgment  In  favOT  of  plaintiff,  and  ajao 
from  an  order  denying  defendants  moUon 
for  a  new  triaL  It  Is  averred  in  tbe  com- 
plaint In  brief,  that  on  Kovember  13*  1888, 
the  two  parties  Conned  a  ctvartnecsUp  In  the 
business  of  farming  and  stock  raising,  which 
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contliined  nhtit  June  2, 1801,  when  It  was  dls- 
tolved  by  mutual  consent;  that  they  con- 
tributed equal  amounts  of  capttali  and  were 
to  share  equally  in  profits  and  losses;  that  on 
Feln-uary  &,  18&1,  they  had  an  acconntlng  of 
all  thetr  partnership  dealings  down  to  that 
date,  and  thereopon  "an  account  was  stated" 
between  tbem  of  all  aald  deaUngs,  and  upon 
BDch  statement  a  balance  of  fl,8G1.96  was 
fo^d  due  from  defendant  to  plaintiff;  and 
"that  the  said  defradant  then  and  there 
acquiesced  In  said  statement,  and  agreed  to 
pay  said  balance,"  but  baa  refused  to  pay  the 
same,  or  any  part  thereof.  It  Is  also  averred 
tbat  after  said  February  fith,  and  up  to  June 
2d,— the  date  of  the  dissolution,— there  were 
certain  other  partnership  transactions,  vj^n 
which  defendant  is  farther  indebted  to  plain- 
tiff, and  that  there  la  certain  paxtnerehlp 
property  remaining  to  be  disposed  of.  The 
prayer  to— First,  for  Judgment  against  de- 
fendant for  said  |1,8B1.96  alleged  to  be  due 
on  said  account  stated;  and,  second,  that  an 
account  be  taken  ot  all  partnership  dealings 
subsequent  to  said  Febroary  6th,  and  that 
there  be  a  final  settlement  and  distribution 
of  any  property  left  after  payment  of  debts, 
eta  The  alleged  stated  account  is  not  set 
f<»rth  In  the  complaint  There  Is  merely  a 
general  STerment  that  there  was  such  an  ac- 
count, and  that  there  is  due  tfaweupon,  from 
defmdant  to  irialntlfl,  the  said  sum  of  W 
8S1.90.  The  answar  admits  the  formation 
and  dissolution  of  the  copartnership  at  the 
times  stated  In  the  complaint,  but  avers  that 
It  Included  buying  and  selling  and  doling  In 
live  Btodc,  as  well  as  stock  raising.  It  de- 
nies that  the  parties  put  equal  amounts  of 
capital  In  the  buslnees,  and  arws  that  d^ 
fendant  contributed  97,310  of  capital,  and 
plaintiff  unly  ^lia  It  denies  that  on  Feb- 
ruary 6,  1801,  or  at  any  othw  time,  there  was 
an  accounting  of  all  the  partnership  dealings, 
or  that  any  account  was  stated  between  the 
parties,  or  that  a  balance  was  struck  of  f  1,- 
851.90,  or  any  other  sum,  or  that  defendant 
ac«inleBced  in  any  statement,  or  agreed  to 
pay  to  plaintiff  or  to  said  partnership  said 
sum  or  any  sum  of  money.  There  are  many 
other  averments  In  the  answer  to  the  effect 
tbat  defendant  was  Ignorant  of  business, 
and  Intrusted  the  entire  managemeut  of  the 
partnership  to  plaintiff;  that  plaintiff,  intend- 
ing to  defraud  defendant,  kept  no  books  of 
accounts,  and  concealed  from  defendant  the 
bnrtness  transactions  of  tbe  jKurtnership. 
The  following  averment  in  the  anawer  was, 
on  motion  of  plaintiff,  stricken  out  by  the 
court,  viz.:  *That  on  the  5th  day  of  Febru- 
ary, 1881,  the  plaintiff  and  defendant  wow 
In  Bakersfleld,  and  went  to  the  store  of  one 
Dave  Hlrshfeld  toconfer  about  their  partner- 
ship affairs,  at  which  time  and  place  plain* 
tiff  procured  to  be  written  in  a  book,  which 
the  plaintiff  then  and  there  had,  cotaln 
words  and  figures,  an  exact  copy  of  which 
Is  hereto  annexed,  marked  'Bxhlblt  A,'  and 
made  a  part  of  this  answer.    That  no  set- 


tlement was  made  on  said  Stb  day  of  Feb- 
ruary, 1891,  by  or  between  plaintiff  and  de- 
fendant, of  any  partnership  deaUngs  or 
transactions,  and  no  balance  was  figured  up 
as  to  any  Indebtednesa  of  plaintiff  or  defend- 
ant, and  no  promise  was  made  by  either  to 
pay  the  other  any  sum  of  money  whatever." 
The  answer  further  avers  that  plaintiff  made 
large  sales  of  partnership  prot>erty  to  several 
named  persons,  of  which  uo  mention  Is  made 
In  aald  Exhibit  A,  and  specifies  large  items 
In  the  same  which  are  alleged  to  be  Incorrect 
and  false.  Numerous  general  averments  of 
fraud  are  also  made  in  the  answer,  against 
plaintiff,  and  it  contains  other  averments  not 
necessary  to  be  bore  mentioned.  The  court 
found  that  there  was  an  account  stated,  as 
averred  in  the  complaint,  and  gave  Judgment 
for  plaintiff  for  Its  amount;  and  the  case 
having  been  referred  to  take  an  account  of 
tbe  partnership  deaUngs  subsequent  to  said 
February  Kth,  and  the  referee  having  made 
his  report,  a  final  decree  was  entered.  The 
main  contest  on  the  vpsal  Is  about  said 
stated  account 

The  only  document,  or  copy  of  a  document, 
ptirportlng  to  be  the  account  stated,  relied 
on  by  plaintiff,  which  we  are  able  to  find 
In  the  transcript  ia  the  Exhibit  A  attached 
to  defendant's  answer.  Plaintiff,  so  far  as 
we  have  discovered,  did  not  Introduce  in  evi- 
dence any  stated  account  He  offered  at  one 
time  certain  pages  of  a  book,  which,  as  we 
suppose,  were  Intended  to  show  said  accotmt; 
but  an  objection  to  the  book  was  at  that  time 
sustained,  aud  we  do  not  find  when  he  again 
offered  the  book,  or  any  other  writing  pur- 
porting to  be  a  stated  account  Defendant 
demanded  tbe  account  of  plaintiff,  under  sec- 
tion 454,  CJode  Civ.  Proc.,  but  It  was  not  fur- 
nished. Plaintiff's  witness,  Hlrshfeld,  testi- 
fied that  he  made  the  stated  account  In  a 
book  of  tdfdntiff,  and  also  copied  It  In  a  book 
of  defendant;  and,  as  Exhibit  A  was  a  copy 
from  defendant'a  book,  we  assume  that  Ex- 
hibit A  Is  the  alle«:ed  acooimt  stated  sued  on. 
It  Is  as  follows: 

Investment  oi  O,  9,  WUliami,  7,810. 

Drawn.  Credits. 
2.000.00  633.49 
2,700.00  25.00 
301.50  10.00 
100.50  30.00 
50.25  66.49 
100.00  111.00 
39.00 
852.88 


1891.  6,69ai3  875.98 

Feb.  Stfa,  Bin  D.  H.  170.45  31.26 

Feb.  Stfa,  Cash  500.00  220.00 

Investment  of  Q^o.  W.  Coffey  3,110.00 
Investnwnt  of  Qeo.  W.  Cktfee,  3,000.00 

$6,110.00 
Drawn.  Credits. 
1,000.00  668.63 
100.00 
604.01 
684.78 


Feb.  Stfa.  BlU  D.  H. 


2,388.82  668.63 

a7.ao 
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It  l8  doabtfol  If  Itie  fi»egolne  would, 
under  any  Tlew,  constitate  an  Independent 
cause  of  action  aa  an  account  stated.  An 
account  stated  1b  a  document— a  writing— 
wblch  exhibits  the  state  of  account  twtweeu 
parties,  and  the  balance  owing  from  one  to 
the  othM-;  and  when  assented  to,  ^ther  ex- 
pressly or  Impliedly,  it  becomes  a  new  con- 
tract. An  action  upon  It  is  not  founded  upon 
the  original  Items,  but  upon  the  balance 
agreed  to  by  the  parties.  And  the  general 
rule  Is  that,  when  the  stated  account  Is  ad- 
mitted, it  can  be  avoided  only  by  arermrait 
and  proof  of  fraud,  mistake,  etc.  6  Walt, 
Act  &  Def.  p.  424  et  seq.;  1  Walt.  Act  & 
Vet.  p.  191  et  seq.;  Hendy  t.  March,  75  Cal. 
56e,  17  Pac.  702,  and  cases  cited.  But  the 
account,  in  order  to  constitute  a  contract, 
should  appear  to  be  something  more  than  a 
m^e  memorandum.  It  should  show  upon  Its 
face  that  It  was  intoided  to  be  a  final  settle- 
ment np  to  date.  And  this  should  be  ex- 
pressed with  clearness  and  certainty.  The 
account  sued  on  In  the  case  at  bar  aa  an  ac- 
count stated  Is  cwtalnly  very  loose  and  un- 
satisfactwy.  But  few  Items  of  account  are 
glren;  there  arc  no  dates,  except  one;  dollar 
marks  are  not  even  placed  before  the  figures; 
and  there  Is  no  balance  struck  or  stated.  It 
looks  like  a  mere  memorandum  put  together 
hastily  for  further  consideration,— not  like  so 
important  a  writing  as  an  account  stated. 
It  Is  possible,  pwhaps,  for  an  account  stated, 
which  does  not  state  a  balance,  to  be  good, 
if,  from  a  calculation  upon  the  figures  given, 
a  balance  can  be  ascertained;  but  an  account 
sent  by  a  merchant  or  banker  without  any 
balance  stated  would  be  a  rare  document 
However,  a  calculation  of  the  figures  written 
in  Exhibit  A  will  not  give  the  balance  as- 
serted by  plaintiff,  viz.  $1,851.96.  It  would 
differ  from  that  result  to  the  extent  of  at 
least  $500.  riaintllT  would  explain  that  by 
saying  that  the  Item  of  $500,  of  the  date  of 
February  5th,  accrued  after  the  alleged  set- 
tiemont.  Neverthelew  It  Is  part  of  the  al- 
leged stated  account 

Assuming,  however,  that  the  paper  In  ques- 
tion Is  not  so  deficient  in  form  that  it  could 
not,  upon  any  proof,  pass  muster  as  an  ac- 
count stated,  still  It  is  clear  that  defendant, 
under  the  positive  denials  In  the  answer, 
should  have  been  allowed  great  latitude  In 
Introducing  evidence  to  disprove  It;  and  we 
think  that  the  court  erred  In  sustaining  ob- 
jections to  evidence  which  he  offered  on  that 
point  The  evidence  of  plaintiff  on  the  point 
consisted  of  his  own  testimony  and  that  of 
ills  witness,  Uirshfeld,  who  was  very  friend- 
ly to  plaintiff;  and  It  was  to  the  general  ef- 
fect that  some  time  in  the  month  of  Febru- 
ary, 1891,  plaintiff  and  defendant,  together 
with  Uirshfeld,  met  at  the  store  of  the  latter 
to  "see  how  we  stood  up  to  date;"  that  they 
had  squabbles  over  certain  matters,  but  that 
finally,  on  February  5th,  they  settled;  that 
what  Is  called  the  account  stated  was  made 
by  Hirshfeld  In  a  book  of  plaintlfE,  and  after^ 


wards  copied  in  a  book  of  defendant;  that  a 
balance  was  struck,  showing  that  defendant 
owed  plalnUflf  $1,851.96;  and  that  defendant 
acquiesced  therein  and  agreed  to  pay  said 
sum.  Defendant,  on  his  part  testified  that 
he  met  platntiflf  at  Hirshfeld's  because  there 
was  some  company  debts  to  be  paid,— partic- 
ularly a  debt  to  one  Dinkelspi^,— and  to  get 
some  idea  or  knowledge  how  the  company 
stood;  that  plaintiff's  books  "did  not  show 
much  of  anything,"  that  he  could  not  tell  any- 
thing about  the  account  and  did  not  have 
anything  he  could  settle  by;  that  he  had  de- 
fendant charged  with  different  sums  of  mon- 
ey which  he  objected  to;  that  they  then  set- 
tled with  Dlnkelspiel.  and  paid  his  bill;  that 
plaintiff  said  that  Hlxshfdd's  bills  had  been 
forgotten,  and  he  would  bring  them  next 
morning;  that  he  did  not  bring  them  next 
morning,  but  they  setUed  with  Hirshfeld. 
and  tb«i  "Quit"  He  further  testified  that 
plaintiff  had  sold  stock,  of  which  there  was 
no  account  on  his  books;  that  defendant  had 
trusted  the  whole  business  to  plaintiff  (which 
plaintiff  admits),  and  that  there  were  no  ac- 
counts kept  npon  which  any  settlraaent 
could  be  made;  that  plaintiff  had  put  into 
the  capital  stock  only  $3,110,  as  shown  by 
said  alleged  account  stated,  and  tiiat  he  had 
not  put  in  the  second  item  of  $3,000.  or  any 
part  of  it;  that  the  $2,700  charged  to  defend- 
ant should  have  been  only  $2,100,  and  was 
money  paid  for  defendant  to  one  Kraus;  that 
the  $2,000  charged  to  defendant  was  wholly 
incorrect;  that  various  other  items  In  said 
alleged  stated  account  were  Incorrect;  and 
that  large  transactions  were  not  mentioned 
In  said  account  In  defendant's  answer.  It  Is 
averred  that  between  the  commencement  ctf 
the  partnership  and  said  February  6th,  plain- 
tiff sold  to  obtain  parties  named  tfa«-eln  cat- 
tle to  the  amount  In  mon^,  of  over  $36,000. 
Now,  as  to  the  question  whether  or  not  there 
had  been  an  account  stated,  as  alleged  in  the 
complaint  there  was  the  testimony  of  plain- 
tiff and  Hlrshf^d  on  the  one  side,  and  the 
testimony  of  defendant  on  the  otha-.  Under 
this  condition  of  the  testimony,  defendant 
sought  to  Introduce  evidence  of  drcmnstaoces 
which  he  daimea  would  tend  to  show  that 
It  was,— If  not  impossible,— at  least  highly 
Improbable,  that  he  ever  agreed  to  such  an 
alleged  account  stated  as  that  avared  in  the 
complaint  This  evidence  was  ruled  out  by 
the  court  upon  the  theory  that  when  there  Is 
an  account  stated,  parties  cannot  go  back, 
and  attack  the  original  Items  of  the  account 
unless  upon  prop^  averment  of  fraud,  mis- 
take, etc.  This  Is  no  doubt  the  rule  when 
the  account  stated  Is  admitted,  but  In  the 
case  at  bar  the  main  issue  was  the  question 
whether  there  was  such  an  account.  While 
tliat  issue  was  before  tlte  court,  of  course,  no 
evidence  about  the  original  Items  was  admis- 
sible for  the  pnrpose  of  surcharging  the  ac- 
count; but  in  deto-mlnlng  the  existence  of 
the  stated  account  the  court  was  not  con- 
fined to  considering  the  mm  naked  'Vo^' 
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and  "do"  of  the  witnesses.  The  defendant 
hod  Ibo  rlpht  to  show,  if  he  could,  the  inher- 
ent improhabUIty  of  his  agreement  to  such  an 
account;  and,  to  that  end,  evldeoce  vma  ad- 
missible of  at  least  the  general  nature  of  the 
circumstances  of  the  business  between  the 
parties,  and  the  character  of  the  objections 
made  by  defendant  to  the  items  of  the  al- 
leged account  stated.  If,  for  Instance,  It 
be  true  that  the  Item  of  $2,700  should  be  only 
$2,100;  that  the  Item  of  ^,000  la  false;  that 
plaintiff  contrlbnted  orly  93,110,  instead  of 
90,110,  to  the  capital  stock;  that  plalnOff, 
who  conducted  the  whole  business,  had  kept 
no  accounts,  and  bad  nothing  to  present  as 
a,  basis  of  aettlMuent;  that  there  was  over 
$30,000  worth  of  stock  sold  by  plaintiff  which 
formed  no  part  of  the  alleged  statement  of 
account;  and  that  d^endant,  In  the  attempts 
at  settlement,  had  objected  to  all  these  things, 
—then  these  matters  were  proper  for  the 
court  to  consider  in  d^tcgrmlning  whether  de- 
fendant acquiesced  in  an  account  so  radi- 
cally different  from  the  truth,  and  from  his 
own  contentions.  If,  after  considering  these 
mattes,  the  court  should  be  of  the  opinion 
that  there  was  an  account  stated,  as  alleged, 
It  would  sustain  the  account,  without  refer- 
ence to  the  original  items;  and,  if  after  such 
consideration  It  should  think  tlie  preponder- 
ance of  eTidence  to  be  against  the  stated  ac- 
count, it  would  80  find,  and  would  then  ordca- 
an  account  to  be  taken  de  novo  of  all  the 
partnership  dealings.  But,  in  determining 
the  first  question  before  it,  was  there  an  ac- 
count stated,  as  averred?  the  court  erred  In. 
ruling  out  a  great  deal  of  evidenoe  offered 
by  defendant 

There  were  about  70  rulings  of  the  court, 
sustaiuing  objections  to  questions  asked  by 
defendant,  each  followed  by  an  exception. 
Some  of  them  were  asked  In  cross-examina- 
tion of  plaintiff's  witnesses,  and  others  of 
them  were  asked  of  defendant  and  his  wit- 
nesses. They  are  too  numerous  to  be  each 
noticed  here.  Some  of  them  were,  perhaps, 
for  special  reasons,  properly  ruled  out,  but 
most  of  them  should  hare  been  admitted. 
What  we  .have  said  will  clearly  enough  show 
our  views  on  the  subject,  namely,  that  evi- 
dence touching  the  nature  of  the  partnership 
business  of  plaintiff  and  defendant,  and  ttie 
character  of  certain  items  put  In  and  omitted 
from  the  alleged  account,  is  admissible  upon 
the  point  whether  or  not  there  ever  was  such 
an  accoimt  stated  as  that  relied  on  by  plain- 
tUT.  A  few  Instances  of  objections  sustained 
will  be  snfflcicnt  to  illustrate  our  meaning. 
Upon  cross-examination  of  plaintiff  an  objec- 
tion was  sustained  to  this  questicHi:  "He 
put  in  considerably  more  property  than  you 
did?"  Plaintiff,  having  testified  that  be  did 
not  know  If  there  was  any  indebtedness  due 
the  firm  from  third  persons  when  the  aUeged 
account  was  taken,  but  there  might  have 
been,  was  asked  by  defendant  this  question: 
"Then  it  was  taken  Into  the  account,  If  you 
talked  it  over?"  and  objection  was  sna- 
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talned.  Objection  was  also  sustained  to  this 
question  asked  of  plaintiff:  "I  wUl  ask  you 
if  there  was  not  c(msiderable  difficult  about 
a  certain  transaction,  in  which  Mr.  Charley 
Kraus  had  received  some  mon^  from  Mr. 
Williams,  and  tliat  thece  was  a  variance  be- 
tween your  accounts  and  Mr.  Williams'  of 
$600?"  Also,  to  the  following  question  asked 
of  plaintiff's  witness,  Hirshf^d:  "Do  you. 
know  how  mudi  money  has  been  paid  In  by 
either  of  the  firm  previous  to  that  settle- 
ment?" Also,  to  the  question:  "Now,  this 
$2,700.  What  was  that?"  Objectltm  was 
snstained  to  this  questl<ni  asked  of  defendant:, 
'^ow,  that  first  Item,  $2,000.  Stat«  what, 
you  know  about  that?"  Also,  to  the  ques-' 
tlon:  "I  will  ask  you,  Mr.  WillianiB,  If,  on 
the  6th  day  of  February,  18dl,  at  the  store 
of  Dave  Hlrahfeld,  any  account  was  settled 
or  gone  Into  In  relation  to  the  number  of 
cattle  bougbt  and  sold,  or  the  amount  of 
mon^  received  from  the  sales  of  cattle  of 
the  partnership?"  Also,  to  the  question 
whether  there  was  any  account  or  settlement 
on  that  day  of  partnership  money.  Also,  to 
the  question  whether  there  was  any  settle- 
ment or  computation  of  amounts  due  to  otit- 
slde  parties.  Also,  to  the  question,  "Was 
there  any  settlement  as  to  how  much  Mr. 
Ooffee  or  Mr.  Williams,  or  either  of  them,  or 
both,  owed  to  Mr.  Hlrshfeld  for  partnership 
goods  bought  previous  to  tbat  time?"  Also, 
to  the  question,  "I  will  ask  you,  Mr.  WUllams, 
If  you  ever  made  any  further  efforts  in  ad- 
justing the  matter  to  regard  to  that  $2,700?" 
Hlrshfeld,  having  been  recalled  by  plaintiff, 
and  having  stated  on  cross-examination  that 
he  had  made  the  accounting  netween  the  par- 
ties on  FetHTuary  5th,  and  "found  the  balance  of 
$1,851.96,  was  asked  this  question:  "Have 
you  in  your  possession  the  amounts  and 
items  from  which  yon  struck  that  balance?" 
and  objection  to  the  question  was  sustained. 
Defendant,  having  testified  that  he  did  not 
acquiesce  in  the  statemmt  copied  in  his  book 
by  Hlrshfeld,  and  that  "the  Items  of  that 
statement  were  discussed  by  Ooffee  and  me," 
was  asked  by  his  counsel  this  question: 
"State  what  Items,  and  what  was  said,"  and 
an  objection  to  this  question  was  sustained. 
Objection  was  also  sustained  to  the  follow- 
ing question:  "State,  Mr.  Williams,  what 
was  the  point  of  difficulty,  and,  If  It  Is  so 
that  you  were  eight  or  ten  days  lalmring  on 
that  settlement,  what  was  the  difficulty?" 
(Plaintiff  had  testified  that  they  were  eight 
or  ten  days  in  settling.)  The  witness  Hlrsh- 
feld, having  testified  that  his  books  showed 
how  much  money  he  had  paid  out  on  the 
checks  of  each  party  and  of  both  parties, 
was  asked  how  much  bad  been  so  paid  out 
on  each  party's  check,  and  objection  was 
sustained.  Objection  was  also  sustained  to 
the  question,  how  much  mon^  he  had  re- 
ceived from  each  party.  The  court  also  re- 
fused to  allow  defendant  to  prove  by  the 
witness  Diukelspiel  that  be  had  received  In- 
to hia  possession  over  $17,000,  of  the  funds 
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of  the  partnerdiip  of  ^alntifF  and  defend* 
ant,  and  sustained  ui  objection  to  this  anes- 
tion  asked  of  the  witness  Briggs:  "State. 
Mr.  Briggs.  whetiier  or  not  Mr.  Coffee  tdd 
how  much  he  had  made  by  selling  the  cattle 
of  the  partn«8hip."  nie  foregoing  questions, 
and  many  others  of  a  similar  kind,  sboold 
have  been  allowed.  It  would  certainly  be 
difficult  to  believe  that  the  defendant  acqui- 
esced in  the  alleged  account  stated,  and 
promised  to  p^  ttie  alleged  balance,  if  the 
things  which  be  sought  to  prove  are  true. 
The  errors  committed  In  excluding  said  eri- 
d«ice  axe  dearly  material,  and  make  nec- 
essary a  reversal  of  the  Judgment  and  order 
appealed  from. 

We  do  not  think  that  the  appellant  was 
prejudiced  by  the  ord«r  of  the  court  strilc- 
Ing  out  of  his  answer  the  matter  herelhb» 
fore  shown  to  hare  been  stricken  out,  for 
the  answer  was  left  sufficiently  full  to  cover 
the  things  sought  to  be  proven  In  defense. 

We  do  not  think  that  the  attempted  aver^ 
moits  of  fraud  In  the  answer  wwe  spedflc 
oious^  to  warrant  a  defense  upon  that 
ground. 

The  respondent  should  have  given  to  ap* 
p^nt  a  copy  of  the  alleged  stated  accotmt 
sued  on.  Be  need  not  have  furnished  the 
original  items  of  the  open  accotmt  upon 
which  the  alleged  stated  account  was  based, 
but  a  copy  of  the  stated  aooonnt  Itself  should 
have  be^  famished. 

Before  another  trial  each  party  should  be 
allowed.  If  he  so  desire,  to  make  proper 
amendments  to  his  pleadings.  We  cannot 
refrain,  however,  from  expressing  the  hope 
that  they  may  be  able  to  arrive  at  an  amica- 
ble settlement  of  their  difficulties.  Consid- 
ering the  confused  state  of  their  accounts, 
it  will  be  bard  for  a  court  to  arrive  at  a  Just 
solution  of  their  contentions;  and  It  would 
be  better  for  each  to  concede  something  than 
to  prolong  expensive  and  perhaps  ruinous 
Utlfn&tlon.  The  Judgment  and  order  appealed 
from  are  reversed,  and  Ihe  cause  remanded 
for  a  new  trial. 

We  concur:  riTZQERALD,  J.;  DB  HA- 
VEN, J. 


m  Cat.  m 

HIOH  V.  BANK  OF  GOMMEBOB.  (No.  IS,- 
893.) 

(Supreme  Court  of  California.  Aug.  18,  1804.) 

EXKOnTIO!*  —  SlTPFLBliaKTART  FltOCBBDISes 
AOAIKST  SOPPOSBD  DSBTOa  OV  EXSOOTIOX  DbBT- 
OB— EVIDBSCB. 

In  supplementary  proceedings,  evidence 
that  some  time  prior  to  the  executloD  there 
probably  was  a  small  balance  in  a  bank,  on 
open  account,  in  favor  o£  one  of  the  execution 
debtors,  will  not  warrant  the  simreme  court  in 
holding  that  the  bank  was  indebted  to  defend- 
ant in  execution. 

Department  2.  Appeal  from  superior  court, 
San  Diego  county;  W.  L.  Pierce,  Judge. 

Action  by  John  E.  High  against  the  Bank 
of  Oommerce,  a  corporation,  as  a  supposed 


debtor  of  Com8to<^  &  Trotsche,  oopartnertt 
against  whom  plalntlfT  had  obtained  a  mtmey 
Judgment,  on  which  eacecutlon  was  issued. 
From  a  Judgment  for  d^tendan^  plaintiff  ap> 
peals.  Affirmed. 

David  Wlthlngton,  for  appeBant.  laue 
ft  McDonald,  for  respondent 

MtiFABLAND,  J.  Plalntlfl  appeals  from  a 
Judgment  In  fatTOr  of  dtfWidant,  and  from 
an  ordw  daiytng  a  motion  for  a  new  triaL 
Plaintiff,  haviiv  &  money  Judgment  asalnst 
Comstock  ft  Trotsche,  copartners,  and  hav- 
ing procured  an  execution  to  be  lasoed,  and 
4iJ«iniiTig  ttiat  the  defendant  was  Indebted  to 
Oomstock  ft  Trotsebe,  piooeeded  under  aao- 
Uon  720  of  the  Code  of  OMl  Procedure,  and 
procured  an  order  allowing  him  to  sue  the 
def  aidant,  and  thereupon  he  commenced  thla 
action.  The  court  found  that,  at  the  time 
the  said  proceeding  was  Instituted,  defend- 
ant was  not  Indebtsd  to  said  oopartnera,  or 
either  of  them,  and  did  not  lum  any  mon^ 
or  property  belonging  to  them.  Asaamlng 
that  the  transcript  shows  upon  what  grounds 
the  motion  foe  &  new  trial  was  made  or  de- 
nied, stui  the  only  point  made  appelant 
Is  Hut  file  findings  are  not  aurtabied  tiie 
evidence.  The  evidence  is  yeey  meager;  and 
vre  wocdd  not  be  warranted  In  holding  that 
the  court  below  should  have  found  some  In- 
debtedness from  respondoit  to  the  said  co- 
partners,  ot  that  there  was  money  of  the 
latter  in  the  bands  of  the  former,  niere  la 
some  evidence  tending  to  show  that,  at  a 
time  prior  to  the  proceedings  supplementary 
to  execution,  tiiere  probably  waa  a  small  bal- 
ance In  the  bank,  on  opea  account,  in  ttvor 
of  one  of  Ihe  said  cc^srtners;  but  the  i»e- 
Bumptlon  that  'fa  thing  cotce  imnren  to  exist 
continues  as  long  aa  Is  usual  urtth  things  ot 
that  nature"  Is  shown  by  human  ezperirace 
to  be  not  applleable  to  a  balance  In  <»ie*8 
fftvor  In  a  banlt.  There  la  noOUng  In  the 
point  that  a  general  denial  did  not  ralae  the 
issues  passed  upon  by  the  court  Neither 
waa  ttte  ord«  of  the  Judge  <ni  the  proceed- 
ings supplemratary  to  execution  an  adjndlca- 
tlon  ot  the  righta  of  the  parties.  *^i8  only 
power  in  the  {M^mlses  was  to  make  an  order 
authorizing  the  Jndgmoit  credltw  to  Instl- 
tuto  an  action  In  the  ptopa  court**  and.  If 
he  chose  so  to  do,  to  forbid  a  transfer  poiding 
the  action.  McDowell  t.  Bell,  88  OaL  816, 
25  Pac.  128.  The  Judgmoit  and  mOet  appeal- 
ed from  are  affirmed. 

We  concnr;  DB  BATBN,  J.;  FITZGEB- 

AIJ>,  J. 


BAIIJFF  V.  POWERS  et  al.  (No.  15,552.) 
(Supreme  Cour:  of  California.  Aug.  15.  1£&1.) 

Trial— Failors  to  Makb  Fimdihos. 

A  judgment  will  not  be  reversed  because 
of  a  refusal  to  find  upon  a  material  Issue,  unless 
the  record  shows  that  there  was  evidence  to  sn^ 
taia  the  finding. 
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Department  1.  Appeal  ftom  nip&lw  ooort; 
Sonoma  county;  R.  F.  Crawford.  Judge. 

Action  b7  Bailiff  against  Fowera  and  oth- 
ers. Judgment  was  rendered  tat  defendanta, 
and  plaintiff  appeals.  AlDrmsd. 

James  W.  Oates,  for  appelant  Geo. 
Pearce,  for  respcmdents. 

FEB  CURIAM.  Tbe  appeal  Is  from  the 
Judgment  alone,  npon  the  Judgment  n>U, 
without  any  bill  of  excq>tIons.  Tbe  only 
point  urged  tbe  appellant,  for  a  rerrasol, 
is  that  the  cout  failed  to  nnd  mnm  all  of  the 
IsBoes  In  tbe  case.  A  failure  to  find  npwi  a 
matolal  Issue  will  not,  however,  authorize 
a  reversal  of  a  Judgment,  unless  It  appears 
from  the  record  that  there  was  evidence  be- 
fore tbe  trial  court  flrom  whi(di  It  could  make 
a  finding  upon  such  Issue.  HImmelman  t. 
HeuT.  81  CaL  104^  28  Pa&  1008;  Wlnslow 
T.  Oobranaen,  8S  CaL  4S0;  S6  Pac  0M;  Dd- 
nrer  t.  DoIllTer,  94  CaL  649,  80  Pac.  4;  Huls- 
maa  r.  Todd,  8«  CaL  228,  SI  Pac.  80;  Rog- 
ers T.  Duff,  07  ObL  60,  RL  Pac.  836.  As  the 
record  in  the  present  case  falls  to  show  that 
any  evidence  was  Introduced  upon  these  Is- 
sues, it  fcdlowB  that  thffiB  -vas  no  error  hi 
falling  to  make  findings  thereon.  The  find- 
ings fully  sivport  tbe  Ju^ment»  and  It  Is 
affirmed. 


103  Cal.  519 

HBRUAN  V.  SAMTBD  et  al.  (No.  19.357.) 
(Sopreme  Conrt  of  CallfonUa.  Aug.  38,  1801) 

WUTS  —  AMraDHBNT  OV  RbTDBK  —  NoTIOB  OV 
UOTIO!C. 

X  Where  a  sommons  has  been  properly 
served,  bat  the  veoot  of  service  is  defective,  tbe 
court  may,  after  jadgment,  allow  an  amended 
affidavit  of  service  to  be  filed  nimc  pro  tunc  as 
<tf  Hie  date  of  the  jodgment.  Reinbart  v.  Lugo, 
24  Fae.  1060,  86  Cal.  30B,  dlsaporoved. 

J.  Wliere,  on  the  return  day  01  a  motion,  the 
adversary  of  the  moving  party,  without  any 
previous  notice,  makes  another  motion,  and  the 
same  is,  witboot  objectiou,  argued  at  length, 
and  a  general  exception  taken  to  the  granting 
thereof^  notice  of  such  motion  will  be  deemed  to 
hare  been  waived. 

CommUuloners*  decision.  Department  1. 
Appeal  from  superior  courts  San  Diego  coun- 
ty; George  Puterbangh,  Judg& 

AcUon  by  Minnie  J.  Herman  against  Mil- 
ton Santee  and  oUiers  to  foreclose  a  mort- 
gage A  motion  by  idalntiff  tax  leave  to 
file  an  afDdavlt  al  service  nunc  pro  tunc 
as  <rf  the  date  ot  Judgment  was  granted, 
and  d^mdant  MUton  Santee  appeals.  Af- 
firmed. 

David  li,  Worthington  and  Works  &  Works, 
for  appellant.  Oonklln  &  Hughes,  for  re* 
QKmdent 

BBLGHBR,  0.  This  action  was  brought  to 
foreclose  a  mortgage  given  to  secure  pay- 
meat  of  a  promissory  note  made  by  tbe 
appellant,  Milton  Santee.  On  September  8, 
1802,  a  decree  of  foreclosure  was  entered  as 
priced  for,  redtbag  that  tbe  ''defoulants 


have  beok  duly  and  regularly  summoned  to 
answer  unto  tbe  plaintiff's  complaint  herein, 
and  made  default  In  that  behalf,  and  that 
the  default  of  each  defendant  for  not  ap- 
pearing and  answering  unto  plaintiff's  com- 
plaint has  been  duly  and  regularly  entered 
herein."  Subsequently,  appellant  gave  no- 
tice of  a  motion  to  vacate  and  set  aside  the 
decree,  so  far  as  It  provided  for  a  deficiency 
Judgment  against  him,  upon  the  ground  that 
previous  to  the  Institution  of  the  action  he 
bad  been  discharged  from  the  indebtedness 
sought  to  be  enforced,  by  a  discharge  In  in- 
solvency. The  motion  came  on  to  be  beard 
on  September  1,  1893,  both  parties  b^g 
present  In  court  by  tbelr  attom^a  Before 
the  hearing  commenced,  the  respondent, 
without  any  previous  notice,  presented  to 
the  court  an  amended  affidavit  of  service 
of  the  summons  and  complaint  in  the  case, 
and  asked  for  an  order  that  the  same  be 
filed  nimc  pro  tunc  as  of  September  8,  1892, 
and  made  a  part  of  tbe  Judgment  rolL  The 
attorney  for  appellant  objected  to  tbe  order 
asked  for,  and  stated  that  "as  the  dedslw 
of  the  motion  would,  In  his  Judgment,  be  de- 
cisive of  the  motion  made  to  vacate  tbe 
Judgment  by  defendant  Santee,  he  would 
like  permission  to  introduce  his  authoritleB 
upon  the  motion  before  the  court"  There* 
vnpou,  the  motion  was  argued  "at  l^gth," 
and  during  tbe  course  of  the  argument  the 
attorney  stated  that  he  appeared  as  amicus 
curiae.  After  the  argument  was  concluded, 
the  court  granted  the  motion,  and  the  ap- 
pellant excepted  to  the  ruling.  The  appeal 
is  from  the  Judgment,  and  the  order  grant- 
ing respondent's  motion. 

Tbe  summons  was  served  by  a  person 
other  than  the  sheriff,  and  the  affidavit  of 
service,  as  originally  made  and  returned, 
was  defective  and  Insufficient,  because  It  did 
not  state  that  the  affiant  was  over  the  age 
of  18  years  at  the  time  of  tbe  service.  Tbe 
appellant  contends  that;  because  the  affi- 
davit of  service  was  Insufficient,  the  clerk 
had  no  authority  to  enter  the  default,  and 
the  court  bad  no  Jurisdiction  to  enter  the 
Judgment,  and  that  both  the  default  and 
Judgment  were  vcdd.  It  is  true  that  the 
clerk  was  a  mere  ministerial  officer,  and 
could  perform  only  ministerial  duties.  Con- 
ceding, thwefore,  that  In  the  absence  of  due 
proof  of  the  service  of  the  summons  tbe 
dvk  had  no  right  to  enter  the  default  still 
that  fact  is  unimportant  and  can  cut  no 
figure  In  tbe  decision  of  the  case.  A  valid 
Judgment  by  d^ault  may  be  rendered  by 
the  court  though  no  formal  default  has  been 
entered.  "The  only  purpose  of  a  default  Is 
to  limit  tbe  time  during  which  the  defend- 
ant may  file  his  answer,  and  that  time  never 
extends  beyoud  a  trial  and  Judgment" 
Drake  v.  Duvenick,  46  Cal.  463. 

Tbe  Important  questiou.  then,  is,  was  the 
Judgment  void?  Section  416  of  the  Code  of 
Olvil  Procedure  declares  that  "from  the 
time  of  tbe  service  of  the  summons  and  of 
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a  copy  of  the  complaint  In  a  drll  action, 
*  •  *  the  court  is  deemed  to  hare  acquir- 
ed Jurisdiction  of  the  parties,  and  to  have 
control  of  all  the  subsequent  proceedings." 
In  Pico  V.  Sunol,  6  Cal.  295,  It  Is  said:  "Ju- 
risdiction of  the  jierson  of  defendant  is  ac- 
quired by  the  service  of  process,  and  dates 
from  such  service,  and  not  from  the  return." 
And  In  Drake  v.  Duvenlck,  supra,  it  is  said: 
'The  fact  of  service  waa  material,  and  from 
the  time  service  was  made  the  court  "wag 
deemed  to  have  acquired  Jurisdiction.  The 
return  of  servlcemtght  be  formal  or  Informal, 
perfect  or  imperfect  StUl,  If  service  were 
In  fact  made,  the  court  acquired  Jurisdic- 
tion of  the  person  of  the  defendant"  So, 
In  Estate  of  Newman,  75  Cal.  220,  16  Pac. 
887,  it  is  said:  "It  Is  the  fact  of  service 
which  gives  the  court  Jurisdiction,  not  the 
proof  of  service."  The  amended  affidavit  of 
service,  which  the  court  allowed  to  be  filed, 
was  in  all  respects  In  proper  form,  and  show- 
ed that  the  appellant  was  regularly  served 
with  a  copy  of  the  summons  and  complaint 
None  of  the  facts  stated  in  the  affidavit  are 
controverted;  and  It  must  be  held,  therefore, 
that  from  the  time  of  the  service  the  court 
acquired  Jurisdiction  of  the  parties  to  the  ac- 
Uon. 

The  question  then  arises,  did-  the  court 
err  in  allowing  the  proof  of  service  to  be 
amended  and  filed  nunc  pro  tunc  as  of  the 
dale  of  the  Judgment?  Upon  this  subject, 
Mr.  Freeman,  in  his  work  on  Judgments 
(4th  Ed.,  §  89b),  states  the  law  as  follows: 
"If  the  return  upon  the  summons  or  other 
writ  designed  to  give  the  court  Jurisdic- 
tion over  the  person  of  the  defendant  is 
omitted,  or  incorrectly  made,  but  the  facts 
really  existed  which  were  required  to  give 
the  court  Jurisdiction,  the  weight  of  authori- 
ty at  the  present  time  permits  the  officer  to 
correct  or  supply  his  return  until  it  states 
the  truth,  though  by  such  correction  a  Judg- 
ment apparently  void  is  made  valid.  Though 
the  proof  of  the  service  of  process  does  not 
conslat  of  the  return  of  an  officer,  the  like 

'  rule  prevails.  Thus,  if  a  summons  has  been 
published  In  the  manner  required  by  law, 

■  bnt  the  proof  of  publication  found  in  the 
flies  -of  the  court  Is  defective,  the  court  may, 
on  the  fact  of  due  publication  being  shown. 

'  iwrmit  an  affidavit  to  be  filed  showing  the 
facts,  and  when  so  filed  It  will  support  the 
Judgment,  as  If  filed  before  its  entry."  In 
opposition  to  this  view,  and  In  support  of 
his  theory,  appellant  cites  Relnhart  v.  Lugo, 
86  Cal.  395,  24  Pac.  1089,  In  which,  on  page 
401,  86  Cat.,  and  page  1080,  24  Pac,  It  Is 
said:  "The  default  and  Judgment  were  void, 
not  because  tiiere  was  no  service,  but  be- 
cause there  was,  at  the  time  of  entering  the 
same,  no  proof  of  service."  This  language 
Is  not  in  harmony  with  the  weight  of  au- 
thority npon  the  subject,  and  In  onr  opln- 
Ion  It  does  not  state  the  law  correctly.  The 
case  Is  reported  In  the  Amoican  State  He- 
ports  (volume  21,  p.  52),  and.  In  a  note  com- 


menting npon  It,  It  iB  eald:  '^e  court  de- 
clares. In  effect,  tliat  It  la  not  the  service 
of  process  which  gives  courta  JurlsdlctioD, 
but  the  proof  of  such  service;  that  if  the 
proof  is  defective  It  is  Immaterial  that  the 
^rvlce  was  perfect;  and,  the  proof  being 
imperfect,  there  is  no  way  In  which  the  judg- 
ment can  be  sustained  by  showing  the  facts 
regarding  the  service  of  process  as  they 
really  existed  when  It  was  entered-  The 
vei7  reverse  of  this  we  apprehend  to  be  the 
law.  It  is  the  fact  of  service  of  process 
which  confers  Jurisdiction,  and  it  is  a  famil- 
iar practice  In  California,  as  well  as  elsfr 
where,  when  the  proof  of  such  service  Is  ab- 
sent or  defective,  to  permit  It  to  be  amended 
or  supplied."  And  again:  "To  support  Judg- 
ments entered  upon  Insufficient  proof  of 
service  of  process,  or  without  the  proof  of 
such  service  appearing  In  the  record,  courta 
have  uniformly  permitted  such  proof  to  be 
amended  or  supplied,  not  for  the  purpose 
of  authorizing  them  to  enter  new  Judgments 
based  upon  such  proof,  but  to  show  that 
Judgments  previously  entered  were  not  en- 
tered without  jurisdiction,  and  are  not  and 
never  were,  void;"  citing  Allison  v.  Thomas, 
72  CaL  5G2,  14  Pac.  309,  and  numerous  other 
cases.  We  conclude,  therefore,  in  view  of 
the  authorities,  that  the  Judgment  In  ques- 
tion was  not  void,  and  the  court  did  not  err 
In  permitting  the  amended  affidavit  of  serv- 
ice to  be  filed. 

It  U  further  claimed  that  the  application 
to  file  the  amended  affidavit  was  without 
notice,  and  the  order  authorizing  the  filing 
was  therefore  erroneous.  But,  conceding 
that  prevtouB  notice  of  the  appllcatlwi  should 
have  been  given,  still  we  are  unable  to  see 
that  appellant  was  In  any  way  prejudiced 
.by  the  failure.  He  was  present  in  court 
when  the  motion  was  made,  and  raised  no 
such  objection  then.  On  the  contrary,  he 
proceeded  to  argue  the  question  at  length, 
and,  when  it  was  decided  against  him.  took 
a  general  exception  to  the  ruling.  This  was 
In  effect  a  waiver  of  notice,  and  appellant 
cannot  now  be  heard  to  complain  of  the  ac- 
tion of  the  court  on  Uils  ground.  We  dis- 
cover no  prejudicial  error  In  the  record,  and 
therefore  advise  that  the  judgment  and  or- 
'  der  appealed  from  be  affirmed. 

We  concur:  SDARL8,  O.;  TBMPLB,  a 

PER  CUBIAM.  For  the  reasons  given  In 
-Uie  Xoregolng  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


in  CftUM 

PEOFIiB      HOORB.  (fifo.  2L,0S7.) 
(Supreme  Oonrt  o(  CaUfomift.  Aug.  U,  ISM.) 

SODOMr— iRFOEMATIOir— SCFPICIESCT  —  CoTtDCCT 
OW  TrIAI,— CaALLENQE  OP  JUKOKS— FaIHTRM  TO 
lyrORH  DsrZSDAST  OP  Hl3  RJOHTS. 

1.  An  information  which  charges  that  de- 
fendant committed  the  crime  against  natare  in 
and  npon  the  "penoa"  of  Carl  K.  snffidoitly 
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Mates  thftt  It  was  committed  yrtih  a  human  be> 
iBg,  as  distlDgui^ed  from  an  animal. 

2.  Where  defendant  bu  no  coansel,  it  i» 
reversible  error  for  the  court  to  fail  to  comply 
with  Pen.  Code,  g  1066,  which  proTides  that, 
before  a  jaror  is  called,  defendant  must  be  in- 
formed that  if  he  intends  to  challenge  an  indl- 
Tidual  jnror  he  must  do  ao  when  the  juror  ap- 
pears, and  before  he  ia  sworn. 

Department  2.  Ap];>eal  ^m  supoior 
court,  Kem  county;  A.  R.  Oonklin,  Judge. 

William  H.  Moore  waa  convicted  of  the 
crime  against  nature,  and  appeals.  Bo- 
veraed. 

Wm.  Fltsgcrald,  for  appellaiit  Atty.  C>«i. 
Hart,  for  the  People. 

MeFARIiAND,  X  Appellant  was  couTlcted 
of  the  crime  against  nature,  and  was  sen- 
tenced to  suffer  the  Tery  severe  penalty  of 
Imprisonment  In  the  state  prison  for  the 
term  of  41  years.  S»  appeals  from  the  Judg- 
ment. 

l^e  appellant  had  no  counsel  In  the  court 
below.  Consequently,  there  Is  no  statement 
or  bill  of  exceptions  before  u?,  and,  of  course, 
no  evidence.  Afterwards  counsel  took  an 
appeal  for  appellant,  and  Is  compelled  to 
rely  upon  the  judgment  roll,  or  what  la 
called  In  section  1207  of  the  PeUal  Code  a 
"record  of  the  action."  This  includes  only 
the  Indictment  or  information,  a  copy  of  the 
minutes  of  the  plea  or  demurrer,  a  copy  of 
the  minutes  of  the  trial,  the  instructions 
given  or  refused,  and  a  copy  of  the  judgment. 
The  offense  charged  In  this  case  is,  In  its 
nature,  coarse  and  detestable;  but  it  is  an 
offense  easily  charged,  and  difficult  to  dis- 
prove. It  affords  great  facility  for  a  false 
accusation  made  for  the  purpose  of  revenge 
and  Injury,  and  usually  its  proof  depends 
mainly  upon  the  testimony  of  an  accomplice. 
These  considerations,  and  the  very  severe 
penalty  Imposed,  Induce  us  to  look  closely 
Into  the  only  record  which  appellant's  coun- 
sel on  the  appeal  could  bring  here. 

We  are  disposed  to  think  that  the  objec- 
tions to  the  sufQclency  of  the  information  are 
not  good.  The  averment  that  the  alleged 
crime  was  committed  "In  and  upon  the  per- 
son of  Carl  Kohler"  sufficiently  states  that 
it  was  committed  with  a  human  being,  as 
distinguished,  from  an  animal.  We  think 
also,  that  the  Jurisdiction  of  the  case  in  Kem 
county  sufficiently  appears  from  the  faco 
of  the  information.  The  crime  is  alleged  to 
liave  been  committed  on  a  car;  and  whether 
or  not  the  information  would  be  good  under 
section  783,  Pen.  Code,  upon  the  theory  that 
the  jurisdiction  was  in  any  county  through 
which  the  car  passed  In  the  course  of  Its  trip, 
we  think  that  It  sufficiently  avers  the  offense 
to  have  been  committed  in  Kern  county. 
Appellant  objects  to  the  instructions  of  the 
court  upon  the  subject  of  reasonable  doubt; 
but,  considering  them  all  together,  they  are 
not  erroneous. 

We  think,  however,  that  under  the  circum- 
stances of  this  particular  case  the  Judgment 


should  be  reversed  for  the  failure  of  the 
court  to  Inform  the  appellant  of  his  rights, 
as  provided  in  section  1066  of  the  Penal 
Code.  That  section  Is  as  follows:  "Before 
a  Juror  Is  called  the  defendant  must  be  in- 
formed by  the  court,  or  under  its  direction, 
that  If  he  intends  to  challenge  an  individual 
Juror  he  must  do  so  when  the  Juror  appears 
and  before  he  Is  sworn."  In  all  the  de- 
cisions of  this  court,  which  have  been  called 
to  our  attention,  where  this  section  of  the 
Code  was  under  review,  it  has  been  held 
that  a  failure  to  comply  with  It  Is  error, 
although,  in  those  decisions,  the  failure  was 
held  not  to  be  prejudicial,  because  tn  each 
case  the  defendant  had  been  represented 
by  counsel  competent  to  protect  his  rights, 
and  the  right  of  challenge  had  been  ex^ 
clsed.  In  People  v.  Mortis,  58  CaL  266,  the 
court,  speaking  of  the  provtelon  of  the  Code, 
say:  "The  object  of  this  provision  of  the 
law  is  to  protect  the  rtghts  of  the  defendant 
in  the  matter  of  challenging  jurors.  He 
should  be  Informed  of  the  fact  that  if  he 
desires  to  challenge  any  imrticular  juror  he 
nust  exercise  that  zl^t  before  the  jtvor  is 
sworn;  but  it  appears  from  the  record  In 
the  case  that  the  defendant's  rights  In  this 
respect  were  fully  understood  by  him  and 
his  counsel,  and  the  privilege  of  challenging 
jurors  was  exercised  to  a  large  extent  in 
the  case.  It  is  true  that  the  court  omitted 
a  duty  Imposed  by  law,  but  It  clearly  appears 
that  the  defendant  was  not  In  any  manner 
prejudiced  by  the  error  complained  of."  In 
People  V.  O'Brien,  88  Cal.  489,  26  Pac.  362, 
the  above  language  was  quoted  approvingly, 
the  court  holding,  also,  that  under  the  facts 
in  that  case  the  error  was  not  prejudicial. 
See,  also,  People  v.  Ellsworth.  92  Oal.  696, 
28  Pac.  604.  But  the  facta  in  the  case  at 
bar  are  materially  different  from  those  In 
the  cases  above  noticed.  Here  the  appellant 
had  no  counsel  in  the  trial  court,  and  did 
not  exercise  the  right  of  challenge.  There 
Is  nothing  in  the  record  to  show  that  he  was 
not  prejudiced  by  the  failure  of  the  court 
to  give  the  information  required  by  the  stat- 
ute to  be  given.— nothing  which  enables  us 
to  avoid  the  general  presumption  that  mvr 
Is  prejudicial.  See  People  v.  Gaines,  62  Cal. 
479..  The  general  rule  that  every  one  Is 
presumed  to  know  the  law  cannot  be  sue* 
cessfuUy  Invoked  In  a  criminal  case  against  a 
statute  which  provides  that  the  defendant 
must  be  specially  Instructed  as  to  what  the 
law  Is  on  a  particular  point. 

The  minutes  of  the  court,  of  the  date  of 
May  22,  1893,  contained  on  pages  3,  4,  and 
5  of  the  transcript,  show  what  was  done  at 
the  trial,  from  the  calling  of  the  cause  to 
the  return  of  the  verdict,— all  occurring  on 
said  May  22d.  Commencing  on  page  12  of 
the  transcript,  there  is  some  printed  matter 
^\-lthout  date.  In  which  there  Is  a  statement 
that  on  May  22d  there  were  certain  con- 
versations between  the  court,  the  counsel  for 
the  people,  and  the  defendant,  about. 


defendant,  about.  tlM^ 
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Jurora.  Following  this,  on  page  14,  there 
is  mattar  vhlcb  ahows  tbat  th^  was  a 
BCB^n  of  tbe  court  on  Decembra  30,  1893. 
—more  tlian  seven  months  after  the  trial, 
and  after  the  appeal  had  been  takenr-at 
which  certain  minutes  of  tbe  trial  were  or- 
dered corrected;  and,  so  far  as  It  can  be 
ascertained  from  the  transcript,  the  said 
statement,  commencing  on  page  12,  was 
ordered  to  be  made  nunc  pro  tone  at  the 
said  ses^n  of  December  30th.  This  state- 
ment la  rdled  on  by  reepondent  as  showing 
that  aiv^lant  wss  sufficlentlr  Informed  of 
his  right  to  challenge  the  Jurors.  While 
courts  have  a  wide  latitude  in  amending 
their  records,  it  is  extremely  doubtful  if  a 
court  can,  In  a  criminal  case,  amend  min- 
utes which  constltnte  part  of  a  Judgment 
roU  after  an  appeal  has  been  taken,  and 
without  notice.  ToAow  would  be,  at  least, 
the  exercise  of  a  very  dangerous  power.  But, 
assundng  that  It  can  be  rightfully  done,  we 
do  not  think  tbat  the  statement  In  question 
at  all  shows  a  substantial  compliance  with 
the  requlremoit  of  said  section  1006  of  tbe 
Oode.  Tb»  Judgment  Is  reversed,  and  a 
new  trial  ordered. 

We  C(aicQr:  FITZOBBALD,  J.;  DE  HA- 
VEN, J. 
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PEOPLE}  V.  HA3X0N.  (Xo.  21,098.) 
(Supreme  Court  of  California.  Aug.  11,  1881) 
Criminal  Law— Evidbncs— Statbhbn-ts  Mads  rat 
Defesdast's  Fit bsgnce— Assault  with  Istbxt 
TO  Commit  Robbbbt— Instructiox— HABVLna 
Skhor. 

1.  It  Ib  not  error  to  admit  evidence  of  state- 
ments made  by  a  person  indicted  with  the  de> 
fendaut  on  trial,  and  who  has  pleade<i  sruilty,  in 
the  presence  of  defendant,  where  it  shows  what 
the  conduct  of  defendant  wos  at  the  time,  and 
that  he  did  not  deigr  the  statements.  People  v. 
Ah  Yute,  51  Cal.  distinguished. 

2.  On  the  trial  for  assault  with  intent  to 
commit  robbery,  a  charge  that  if  "yon  have  no 
doubt  he  aided  and  participated  in  the  assault, 
and  have  a  reasonable  doubt  as  to  the  intent  of 
the  assault,  you  must  give  him  the  benefit  of  that 
doubt,  ana  in  that  case  you  must  find  him 

of  siim>le  assault,"  did  not  aasnmo  any 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  W.  R. 
Daingerfield,  Judge. 

Joseph  Mallon  was  convicted  of  an  assault 
with  intent  to  commit  robbery,  and  he  ap- 
peals from  the  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial.  Affirmed. 

Agustus  Tilden,  for  appellant  Atty.  Gien. 
Hart,  for  the  Pec^tle. 

McFARLAND,  J.  The  appellant  Mallon 
was  charged.  Jointly  with  one  Foran,  with 
assault,  with  intent  to  commit  robbery,  upon 
the  person  of  one  John  Tleck,  and  was  con- 
victed as  charged.  He  appeals  from  the  judg- 
nent  and  from  ah  order  denying  his  motion 
ft>r  a  new  triaL   Only  two  points  are  urged 


for  a  reversal:  0.)  That  the  court  erred  In  ad- 
mitting certain  testimony  of  Crockett  and 
Doiumm,  witnesses  for  the  prosecution;  and 
(2)  that  the  court  erred  In  giving  a  c«taln 
Instmction,  which.  It  is  contended,  assomeo 
that  an  assault  bad  been  committed. 

It  Is  doubtful  if  the  record  shows  any  stiffl- 
dent  objection  to  tbat  part  of  tbe  testimony 
of  Crockett  and  Dcmovan  which  Is  claimed 
to  be  Inadmls^ble;  but,  assuming  tbat  It 
does,  we  do  not  think  that  there  was  error 
in  admitting  said  testimony.  These  wit- 
nesses were  allowed  to  testify,  among  other 
things,  to  certain  statements  made  by  the 
said  Foran  (who  had  pleaded  guilty)  In  tbe 
presence  of  appellant;  and  It  is  this  part  of 
their  testimony  that  is  claimed  by  appellant 
to  have  been  improperly  admitted.  This 
testimony,  standing  by  Itself,  and  without 
any  connection  with  the  conduct  of  appellant 
when  the  alleged  statements  were  made, 
would  no  doubt  have  been  clearly  hearsay 
and  inadmissible.  But  it  is  established  law 
that  while  a  statement  made  In  the  presence 
of  the  accused  is  not  admissible  as  being  It- 
self evidence  of  any  fact  narrated  in  such 
statement,  It  is  admissible,  primarily,  for  the 
purpose  of  showing  that  the  accused  ac- 
quiesced in  the  statement,  either  by  express 
assent  or  by  silence,  or  by  such  conduct  as 
fairly  implied  ass^t  People  v.  McCrea,  32 
Col.  9S;  People  v.  Estrado,  49  Cat  171.  Such 
testimony  should,  no  doubt,  be  received 
guardedly.  If  not  followed  by  any  proof  of 
the  conduct  of  the  accused,  it  should  be 
stricken  out;  and,  if  requested  by  the  defend- 
ant's counsel  (which  was  not  done  In  the 
case  at  bar),  the  court  should  instruct  the 
Jury  that  such  statement  was  limited  as  evi- 
dence to  tbe  purpose  above  indicated.  But 
It  la  not  error  to  admit  such  statem^ts  la 
the  first  instance.  In  tbe  case  at  bar,  we 
think  that  it  clearly  appears  what  tbe  con- 
duct of  defendant  was  when  Foran  was  mak- 
ing hlB  statements,  and  tbat  he  did  not  deny 
them.  During  the  testimony  of  Crockett  ss 
to  said  statements,  and  after  an  objection 
had  been  made  by  defendant's  counsel,  tbe 
court  said,  "I  assume  tbat  what  the  defend- 
ant at  bar  said  and  did  In  tbe  course  of  tbat 
conversation  will  come  ont;"  and  tbe  court 
then  asked  the  witness.  "What  did  the  de- 
fendant here  on  trial,— what  did  he  say?" 
to  which  the  witness  responded,  "He  didn't 
say  anything  when  he  told  him  that,"  And 
the  witness  afterwards  said:  "We  w«h^  all 
together  In  one  group.  The  defendant  Mat 
Ion  said  nothing."  The  witness  Donovan, 
after  testifying  to  certain  statements  made 
by  Foran  to  defendant,  said  that  "He  didn't 
answer  at  all,"  and,  further,  that  when  the 
witness  asked  the  defendant,  "You  were 
there?"  he  replied,  "Do  you  suppose  I  wiis  a 
damn  fool,  to  tell  you  I  was  there?"  The 
case  at  bar,  theref<H-e,  Is  not  within  tbe  prin- 
ciple of  People  T.  Ah  Yute.  54  CoL  89,  ia- 
voked  by  appellant  In  that  case  Hr.  Jus- 
tice Boss,  deUvering  the  ophitpn  of  the  court 
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Oal.) 

mid  tbat  certain  itatementi  made  In  fli» 
jircsence  of  the  defendant  wars  bearsay  and 
Inadmissible  becauae  they  stood  "wltbont  any 
proof  whatever  aa  to  the  conduct  by  the  de< 
fendant  In  reference  to  those  accnaatlona," 
nnd  distinguished  the  case  from  People  t. 
McCrea  and  People  r.  Kstrado,  which  were 
approved.  Aa,  therefore,  the  ruUnga  of  the 
court  below  are  not  erroneooB  upon  the 
STound  taken  by  appellant,  It  la  not  necea- 
sary  to  inquire  whether  or  not  the  said  state- 
ments of  Foran  -wob  admlsdble  upon  the 
gronnd  of  a  proven  oniaplracy  betwera  the 
latter  and  flie  appellant  to  commit  the  crime 
charged. 

2.  The  InatructlMi  complained  of  la  aa 
toUowa:  "In  case  yon  have  no  doubt  he 
aided  and  participated  In  the  assault,  and 
have  a  leaaonable  doubt  as  to  the  Intent  of 
the  aasanlt,  yon  moat  gSve  him  Uko  benefit 
of  that  doubt,  and  In  that  case  you  must 
find  him  gaXttj  of  simple  aaaault*'  We  do 
not  see  that  this  instruction  aaanmca  any  fact 
It  is  cmtended  that  It  aasnmea  that  th^ 
waa  an  assault  cranmltted.  bat  It  that  be  con- 
ceded it  could  In  no  way  have  prejudiced  ap- 
pellant. It  was  deaiiy  ahown,  and  nndla- 
puted.  that  an  aaaault  was  committed  on 
Tleck  by  Foran,  with  whom  appellant  al- 
tered Tiefft's  store,  and  that  It  was  CMn- 
mltted  in  the  inresrae^  of  appellant.  Appd- 
Tnnt  testified  to  that  himself.  Judgment  and 
order  appealed  from  affirmed. 

We  concur:  FlTZO£aAU>,  J.t  DB  HA- 
VEN, J. 


103  Cal.  583   

WICE3:RSHAU  v.  CRITTENDEN  et  aL 

(So.  10,340.) 
(Supreme  Court  of  California.  Aug.  17,  ISdl.) 

JCDGMBKT  —  AI.TBRATIOX  AFTsa  ArnuHAKas  ON 
Appeal. 

A  mlQortty  stocVholder  In  a  bank,  In  cer- 
taln  actions  on  behalf  of  himBelf  and  other 
■tockholders  against  C,  the  maiority  stockhold- 
er, the  bank,  and  other  defendants,  recovered 
indgments  against  O.  "to  and  for  the  use  of  the 
bank,  and  "to  be  paid  to"  the  bank  "for  its  ate 
and  b^efit,"  together  with  "his  costs  and  di»- 
bnrsements  herein  taxed,"  at  eums  stated. 
Eeld,  that  the  trial  conrt  could  not,  after  such 
jndgments  were  affirmed  on  appeal,  on  plaintiff's 
petition,  order  the  clerk  to  pay  plaintiff  his  at- 
tomeTB  fees  In  such  cases  out  of  the  money 
jmid  to  the  clerk  on  the  jadgments. 

Department  2.  Appeal  from  auperlor 
court,  San  Lnis  Obispo  county;  V.  A.  Oregg, 
Judge. 

Two  actions  by  A.  G.  Wtckersham  against 
James  L.  Crittenden,  the  Bank  of  San  Luis 
Obispo,  and  others,  in  which  there  were 
Judgments  against  defendant  Crittenden  for 
the  use  of  defendant  bank.  From  an  order 
requiring  the  clerk  to  pay  plaintiff  $1,000, 
ns  attorneys'  fees,  ont  of  money  paid  to  the 
clerk  on  such  Judgments,  defendants  appeal 
Beveraed. 

Orares  Ss  Oraves  and  Jamea  L.  CMttend^ 
CHonry  8.  Foote,  of  counsel),  for  appellants 

T.87p.no.lO— ^ 


Uppitt  A  Uppitt  and  Tnioogcoa  ft  Booldlni 
Cor  zoq^daat 

MePARLAND,J.  lAIs  la  an  appeal  by  ttie 
aroellanta,  Crittenden  and  the  Bank  of  San 
Luis  Obispo,  from  an  order  of  the  superior 

-  court  directing  Its  cleric  to  pay  certain  mon- 
eys to  the  re^ondent,  Wlckerabomi  tar  at- 
tomeys'  fees  alleged  to  have  been  paid  ont 
by  him  to  his  attorneys  In  certain  actions. 
Wickersham  and  Crittenden  were  stockhold- 
ers In  the  Bank  of  8m  taOu  Obispo,  a  on^ 
poratlon;  Crlttendui  owning  a  fraction  orer 
one-half  of  the  capital  stock  of  the  bank, 
and  Wlckeraha^  owning  about  two-thirds 
of  the  other  half.  TSu^  disagreed  about  tiie 
business  and  management  of  the  bank,  and 
Wlckersham  brought  tro  actloaa  against 
Crittendoi,  the  bank,  and  certain  otber  de- 
fendants. He  alleged  In  his  complaint  In 
each  action  tbat  be  brontfit  It  for  bliaseU 
and  stockholderB  other  than  the  defend- 
ants. In  one  of  the  actloas  be  recovered 
Judgment,  "to  and  for  the  use  of  the  Bank 
of  San  Luis  Obl^o,"  against  Crittenden,  fbt 
$548.19,  together  with  "bla  costs  and  dls- 
buraemrats  herein,  taxed  at  tbe  sum  of 
$111^"  In  tibe  oOia  action  be  recovered 
judgmmt  against  Crittenden  for  $2,716.TB, 
"to  be  paid  to  the  defendant  the  IBank  of 
San  Lola  Obispo,  for  Its  use  and  ben^t," 
and  "his  coats  herein,  taxed  at  the  sum 
$6&40."  In  each  case  an  appeal  was  taken 
to  this  court,  and  tbe  Jndgmmt  was  afflmed. 
When  the  remittiturs  wait  down  to  the  su- 

'  perior  court,  Crittendm  p^  tiie  amounts  of 
the  Judgments  "Into  court"  for  the  aatlsfto* 
tlon  of  the  Judgments;  by  which  Is  meant, 
we  suppose,  that  he  paid  the  mon^  to  the 
derk  of  the  court  Afterwards,  Wkter- 
sham  flled  a  petition  In  the  court,  tn  which 
he  stated  that  the  moneys  recovered  on  said, 
Judgments  were  for  the  benefit  of  the  said 
bank  and  all  Its  stockholders,  and  not  for 
himself  alime,  and  tiut  he  had  pidd  out 
to  hie  attorn^  In  said  actions  certain, 
amounts  of  money;  and  he  prayed  for  an  or- 
der that  he  be  paid  the  amount  of  the  at- 
torneys* fees  out  of  the  said  money  pidd  In 

'  by  Crittenden,  which.  It  aeema,  was  still  In 
the  hands  of  the  clerk.  The  bank  and  Crit ' 
tenden  appeared  and  demurred  to  the  peti- 
tion; but,  after  a  hearing  and  the  introduc- 
tion of  evidence,  the  court  made  an  order  that 
the  cleric  pay  to  Wtckersham  $1,000  as  at- 

'  tomeya*  fees  In  said  two  actions,  and  that  he 
pay  the  balance  of  said  money  to  said  bank. 

\  It  la  not  necessary  to  determine  here  wheth- 
er or  not  in  said  two  actions,  which  were 
practically  between  the  main  stockholders 
of  a  corporation  contending  for  the  control 
of  Its  management  and  business,  the  prevail 
Ing  party  was  entitled  to  recover  attorney 
fees  In  addition  to  statutory  coats  and  dis- 
bursements. The  judgments  as  rendered  In 
the  superior  court  were  affirmed  in  this 
court,  and  were,  of  course,  final  Judgmenta, 
and  they  did  not  Include  attmrn^*  feesL. 
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Tbey  directed  the  moneys  reeorerad.  togeOier 
with  the  stated  coats,  to  be  paid  to  the  bank; 
and  the  saperlor  court  conld  not,  upon  peti- 
tion or  motion,  cbanee  or  modify  these  final 
jndgments  by  ordering  the  moneys  recovered 
to  be  disposed  of  In  any  way  other  than  pro- 
Tided  hi  the  Jndgments  themselres.  If  re- 
spondent has  any  legal  claim  against  the 
banlf  for  money  advanced  to  attorneys  for 
conducting  said  actions,  be  most  prosecute 
that  claim  by  an  ordinary  civil  action 
ag^st  the  baofc;  but  he  cannot,  upon  mo- 
tioii,  hare  a  final  judgment  substantially 
opened  and  changed  bo  as  to  tndude  his 
dalm.  The  cases  cited  1^  respondent  (Ale- 
many  T.  Wenslnger,  40  OaL  2M;  In  re  Fu- 
chftl,  10  Waa  498;  and  Trustees  t.  Oreen- 
oi^h,  105  U.  S.  627)  are  not  In  point  Those 
eases  merely  declare  the  principle  that  In  ft 
proper  case  a  trustee  may  be  allowed,  out  of 
the  trust  fund,  attorneys'  fees  expended  In 
the  necessary  preserration  or  management 
of  the  fund;  but  there  was  no  point  made  In 
tliMD  as  to  the  method  or  procedure  by 
which  the  allowance  csouM  be  obt^ed,  and 
In  neither  of  them  was  an  order  like  the  one 
In  the  case  at  bar  biTolyed,  made  after  a 
final  Judgment  had  been  afllrmed  by  the  ap- 
pelate court,  and  when  there  was  no  contln- 
nous  administration  of  a  trust  In  those 
cases  the  order  was  made  during  tbe  pend- 
ency  of  the  litigation,  and  became  part  of 
tb»  final  Judgment  The  «der  appealed 
from  Is  reversed. 


We  concur: 
TBN,  i. 


riTZGBRALD,  J.;  DB  HA- 


aOS  Cal.  «T) 

Ex  parte  THOMAS.   (No.  21,157.) 
(Supreme  Court  of  CBlifornla.  Aug.  4,  18D4.) 
ADDLTsaT— What  Cokstitdtis. 

Mere  adolterr,  without  open  and  noto- 
rloaa  cohabitation,  is  not  a  criminal  offeDse  in 
Oalifornia  (St.  1871-72,  p.  380),  and  a  conviction 
thereof  ie  void. 

In  bank. 

Petition  by  one  Thomas  for  a  writ  of  ha- 
beas corpus,  for  the  purpose  of  obtaining 
his  discharge  from  the  custody  of  the  sher- 
iff of  San  Francisco  county,  Cel.,  to  which 
he  was  committed  on  being  convicted  of 
adultery.  Writ  granted,  and  petitioner  dis- 
charged. 

Geo.  W.  Monteith,  petltlwier.  W.  & 
Barnes,  for  resimndent 


PBR  OURIAH.  The  return  to  the  writ  of 
habeu  cwpus  issued  herein  shows  tbxt  the 
petitioner  was  convicted  In  the  poUce  court 
of  and  county  of  San  Prandsco  of 

the  crime  of  adultery,  and  thereupon  sen- 
teoced  to  be  Imprisoned  In  the  county  Jail 
for  one  7«uv  and  that  he  Is  now  held  In  cus- 
tody under  commitment  based  upon  sfUd 
Judgment  The  Judgment  Is  void.  Adults 

*F(«  opinion  modifjrlng  Judgment  see  87  Pae. 


Is  not  maito  ft  ertme  by  any  stfttntft  ct  OaB- 
fomla.  It  Is  ttie  living  together  In  open  and 
not<»lons  cohatritatloa  and  adultery  that  Is 
made  criminal  by  the  statute  (St  1871-72,  p. 
380),  and  It  has  been  rii^fly  held  that  mere 
adultoT,  ^thont  tbe  notmons  cohabttaldon, 
does  not  constitnte  the  offense  (Feiiple  t. 
Gato^  48  Cal  6^.  The  Judgment  being 
void,  the  Imprisonment  Is  necessarily  unlaw- 
fol,  and  the  prisoner  must  be  discharged.  It 
Is  so  ordered. 


OQl  Cal.  SOS) 

QUINT  T.  HOFFUAX  et  aL  (N&  18,800.)  ■ 
(Supreme  Court  of  California.  Aug.  8,  1804.) 

IBBIGATION  DIBTKIOT  —  COLLATKBU,  AtT*C«— Ex- 

CB8SIVB  I#avT  or  AssiifleM BHTS  —  Validiti — Is* 

JUHOTIOK  AQAIR8T  (3oLLStmOK— WhIN  RbFCBBD. 

1.  The  organlzatJoD  of  an  irrigation  dis- 
trict cannot  be  coUaterally  attadced  in  an  action 
by  landowners  to  enjoin  the  collection  of  a*- 
aeasments  by  the  officers  of  the  district. 

2.  Under  tbe  Wright  act  (aectlon  22),  whkh 
provides  that  the  board  of  directors  of  an  Irri- 
gation district  shall  levy  an  assessment  "saf* 
ficieot  to  raise  the  annual  interest  on  the  out- 
standing bonds"  of  tbe  district,  anch  board  has 
DO  powK  to  levy  an  asHOBment  in  excess  ol 
such  an  amount 

3.  A  landowner  cannot  enjoin  the  collec- 
tion of  an  excessive  levy  of  assessments  by  the 
board  of  dlrectora  of  an  Irrigation  district  until 
he  has  paid  the  amoout  the  hoard  had  the  pow- 
er to  levy. 

Department  1.    Aj^Mal  from  supolor  court 

Olenn  county;  Seth  Wellington,  Judge. 

Action  by  Herman  Quint  ag^nst  George 
W.  Hoffman  and  others,  claiming  to  act  as 
directors  of  the  Central  Irrigation  district 
P.  H.  Graham,  dalmlng  to  act  as  collector 
of  such  district,  and  others,  to  enjoin  de- 
fendant Graham  from  selling  lands  for  as- 
sessments levied  in  the  year  1892.  From  an 
order  dissolving  a  temporary  injunction, 
plalntlfl  appeals.  Affirmed. 

Geo.  H.  Maxwell,  Maxwell  St  McE^nemey, 
R.  A.  Long,  G.  D.  Dudley,  and  Maxwell. 
Dorsey  &  Soto,  for  appellant  Johnson  & 
Johnson  and  B,  Fercy  Wright,  Cor  raqpond- 
enta. 

GAROUTTB,  J.  lUs  la  an  action  oom* 
menced  by  the  plaintiff  to  enjoin  the  def aid- 
ant p.  H.  Graham,  as  ecriOector  of  Central  Ir^ 
rigation  district  from  sdUng  any  lands  of  ths 
plaintiff,  and  of  oth^  similarly  situated,  for 
assessments  levied  In  the  year  1882.  A  tem- 
porary injunction  was  Issued  upw  the  filing 
of  tbe  comi^nt,  whidi  was  snbsequently 
dissolved  upon  the  ground  that  the  fitcts 
stated  therein  were  not  suflSdent  to  entitle 
the  plaintiff  to  the  rdlef  demanded,  and 
thereuptm  this  appeal  was  taken  from  such 
order  of  dissolution.  The  only  question  pr^ 
sented  by  this  appeal  Is,  does  the  complaint 
state  BufSdent  facts  to  entitle  the  plalntlfl 
to  a  perpetual  InJunctlmT 

1.  The  (HTganlzatlon  of  the  Central  Irriga- 
tlMi  district  Is  assailed,  and  It  is  insisted 
that  the  Talldlty  of  that  organisation  maj 
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be  attaciked  coUateraHy  In  thto  proceeding 
br  abowlng  that  tbe  board  of  sapervlBors 
acted  without  thiAr  jurisdiction  In  effecting 
its  organlzatiML  This  position  cannot  lie 
maintained.  An  irrigation  district  of  tliia 
character  Is  a  public  cwrporatlon,  formed  un- 
der a  general  law,  and  its  object  is  the  peo- 
motion  of  the  general  welfare.  Peojde  v.  Ir- 
rlsraUon  Dist.,  98  Cal.  206.  32  Pac,  1047,  and 
cases  there  cited.  Corporations  organised  un< 
der  the  act  of  the  legislature  popularly  known 
as  the  "Wright  Act"  being  public  corpora- 
tions, it  is  Immaterial  whether  th^  be  cor- 
po rations  de  Jure  or  de  facto.  That  Is  a  mat- 
ter which  cannot  be  inquired  Into  upon  a  col- 
lateral attack;  and  In  a  case  like  the  present, 
where  the  ralldity  of  an  assessment  levied  b^ 
such  a  c(H:poratton  is  the  subject  of  litigation, 
the  validity  of  sndi  assflssment  does  in  no 
way  rest  upon  the  fact  of  the  de  Jure  charac- 
ter of  the  corporation.  This  principle  must 
be  considered  settled  la.w  in  this  state.  Dean 
T.  Davis.  61  CaL  411;  Reclamation  Dist  v. 
Qmy,  85  CaL  801,  30  Pac.  779;  Swamp-Land 
Dial  T.  Silver,  98  CaL  53,  32  Pac.  836.  If 
appellant's  contention  goes  to  the  extent  that 
this  corporaticm  Is  not  even  a  corporation 
de  facto,  the  allegations  of  the  complaint  are 
uot  sufficient  to  support  such  contention. 

2.  It  Is  Insisted  that  plaintiff  is  entitled 
to  the  reUef  sought,  upon  the  ground  that 
the  levy  of  the  tax  was  at  a  rate  greater 
than  is  antbwized  by  the  Wright  act  This 
assessment  was  levied  under  section  22  of 
that  act  which  provides  that  "the  board  of 
directors  shall  then  levy  an  assessment  suf- 
ficient to  raise  the  annual  into'cst  on  the 
outstanding  bonds."  In  pure  nance  of  this 
provision  the  board  of  directors  made,  and 
bad  entered  upon  its  minutes,  the  following 
order:  "The  assessment  hocik.  of  Central  ir- 
rigation district  fw  the  year  1892-3  hav- 
ing been  completed,  and  the  assessments  of 
property  therein  having  been  equalized,  and 
It  appearing  therefrom  that  the  total  a8s«»ed 
value  of  property  in  said  district  for  the 
year  1892-3  is  the  sum  of  92,643,217,  the 
board  of  directors  proceed  to  consider  the 
amount  required  to  be  raised  In  order  to 
meet  the  annual  interest  on  bonds  of  said 
district  during  said  year.  After  due  dellb- 
eratitm  thereon,  it  is  ordered  by  the  said 
board  of  directors  of  said  Central  irrigatioa 
district  that  an  aasesamoit  be,  and  the  same 
Is  h»«by,  levied  and  ordered  collected  on 
each  $100  assessed  valuation  of  property  in 
said  Ceutral  irrigatirai  district,  for  district 
purposes  aforesaid,  for  the  fiscal  year  1892- 
3,  as  follows,  to  wit:  for  bond  fund,  $1.55  on 
each  $100;  total  levy  of  assessment  for  the 
purpose  before  mentioned,  $1.55  on  each 
$100."  The  bonds  Issued  by  and  outstanding 
against  the  district  amounted  to  $574,000, 
and  the  amount  of  money  necessary  to  be 
raised  to  pay  the  Interest  upon  said  bonds, 
at  the  rate  fixed  by  the  act  itself,  would  be 
$34^440;  yet  the  amount  wtaidi  would  be 
raised  under  the  aforesaid  levy  would  ex- 


ceed that  mm  b7  more  tbsn  $5,000.  Wblle 
the  views  we  entertain  upon  another  Ivanch 
of  the  case  irevent  plaintiff  from  securing 
the  relief  in  this  action  desired,  still  the 
question  here  presented  as  to  the  true  con- 
struction of  section  22  of  the  Wright  act  may 
be  said  to  be  directly  Involved  In  a  proper  so- 
latitm  of  this  Utigatloa,  and  the  question  is 
not  only  a  new  one,  but  one  so  important  to 
both  taxpay^  and  corporations  that  we  deem 
it  advisable  to  consider  it  at  the  present  time, 
in  order  that  these  district  corporaticms,  in 
the  future,  may  so  shape  their  course  as  to 
keep  within  their  powers  under  the  law. 
This  board  of  directors  Is  a  creature  of  the 
statute,  and  it  can  do  nothing  unless  author- 
ized by  the  statute.  Its  powers  are  Umitp 
ed,  special,  and  express,  and  it  can  as- 
sume no  power  Inference  or  Implication. 
It  exceeded  its  power  in  making  a  levy  of 
$1.55  upon  the  $100.  The  statute  says  It 
had  the  power,  and  it  was  its  duty,  to  levy 
an  aasesment  sufficient  to  pay  the  annual 
intwest  Bat  It  exceeded  Its  power  by  levy- 
ing an  assessment  largely  in  excess  of  that 
amount  By  this  section  of  the  act  oer- 
tain  burdens  only  could  be  cast  iipon  the 
land  of  the  taxpayers  of  the  district  and 
they  had  the  right  to  insist  upon  a  rigid 
compliance  with  this  provision  of  the  stat- 
ute, and  that  no  additional  biadens  be  had, 
for  it  is  the  only  section  of  the  act  provid- 
ing for  the  levying  of  a  tax  and  the  raising 
of  money  regardless  of  the  advice  or  wishes 
of  the  parties  who  are  called  upon  to  pay 
Oiat  tax.  Money  raised  under  this  sectton 
of  the  act  can  be  applied  to  but  one  single 
purpose.  The  law  contemplates  no  other 
appUcatlon  of  It  Again,  the  interest  upon 
the  bonds  must  be  paid  semiannually,  and 
the  amount  to  be  raised  Is  a  matter  at  exact 
mathematical  computation.  The  tax  is  lev- 
led  npoa  the  real  estate  of  the  dlatriot 
and,  when  the  assessment  has  been  made 
and  equalized,  it  would  seem  the  rate  to  be 
levied  is  a  matter  readily  ascertainable 
The  board  has  no  right  to  assume  that  Uie 
tax  upon  any  particular  tract  of  land  will 
not  be  paid  by  the  owner,  oe  hy  a.  sale  of 
the  land  itself.  The  question  of  the  amount 
to  be  raised  Is  not  one  of  discretion,  but  of 
pure  legal  right  If  the  board  could  fix  the 
rate  at  $1.55  per  $100,  it  would  have  the 
same  right  to  double  that  rate,  and  thus  en- 
tirely disregard  Its  statutcny  authority.  This 
it  cannot  do.  In  acting  luder  this  section, 
as  well  as  its  conduct  of  all  other  affairs  of 
the  district  it  must  ever  keep  its  eye  npcm 
the  statute,  ^e  statute  furnishes  the  only 
road  upon  which  It  may  safely  travel.  Ail 
others  not  only  lead  to  danger,  but  their 
use  is  forbidden  to  It  by  the  law.  It  Is 
evident  in  the  prwent  case  that  the  board 
adt^ted  the  course  laid  down  in  section  41 
of  the  act  and  deducted  16  per  cent,  from 
the  assessment  roll  tot  anticipated  delinquen- 
cies. But  the  OTW  of  the  board  lies  in  the 
tact  that  the  proTisltHis  of  sectional  are  not 
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appBeaUe  to  section  22.  Neltha  does  sec- 
tUm.  22  contain  &ny  authority  for  a  deduction 
based  npon  antlcii>ated  ddinquendes.  The 
lawmaking  power,  in  enacting  section  41,  ap- 
peared to  recognize  tbe  fact  that  special 
anthority  was  necessary  to  justify  the  coarse 
foltowed  la  fixing  the  rate  as  there  declared; 
bat,  whether  the  omission  to  insert  a  similar 
provision  In  section  22  was  intentional  or  not, 
it  is  not  onr  province  to  decide.  Certain- 
ly, no  good  reason  la  apparrat  why  the  jm-o- 
visloo.  If  a  salutary  and  necessary  voe, 
should  be  found  in  section  41,  where  small 
amounts  of  money  are  contemplated  to  be 
raised  by  taxation,  and  be  absent  from  seo- 
ti(m  22,  which  not  only  isroTides  for  the  pay- 
ment of  interest  npon  aU  bonds  Issued,  bat 
for  the  payment  of  the  txmds  tbemselres. 
It  cannot  be  held  that  a  Jndl<dal  discre- 
tion is  Tested  in  the  board  of  directors  to 
fix  the  levy  at  any  rate  which  It  might  deem 
sufficient  to  raise  the  amount  necessary  to 
pay  the  annual  interest  The  legislature 
has  no  power  to  vest  a  board  with  any  such 
discretion.  Such  a  construotlou  of  the  pco- 
vision  would  render  it  unconstitutional. 
The  principle  here  inrtrtved  was  directly  ad- 
judicated upon  In  the  case  of  Houston  v. 
Austin,  47  Cal.,  at  page  652.  It  was  there 
held  that  the  legislature  coold  not  delegate 
this  powee  to  any  board  or  person.  The 
INTOvlslon  of  the  statute  then  under  consid- 
eration provided  that  the  state  board  of 
equalization,  after  allowing  for  delinquencies 
in  the  collection  of  the  taxes,  should  fix  a 
rate  sufficient  to  raise  the  amount  of  revenue 
directed  by  the  legislature.  It  was  held  in 
that  case  that  the  board  had  no  authority 
to  make  any  estimate  for  delinquenoies  in 
collection.  In  the  act  under  present  Inves- 
tigation, there  is  not  even  an  attempt  of  the 
legislature  to  clothe  the  board  with  authori- 
ty to  take  into  consideration,  in  making  the 
levy,  any  question  as  to  anUoipated  delln- 
qnenctes.  For  the  foregoing  reasons,  we 
conclude  that  Hie  board  of  directors  exceed- 
ed its  power  In  fixing  the  rate  at  f  1.55  npon 
the  ¥100. 

3.  Notwithstanding  the  levy  was  in  ex- 
cess of  the  power  of  the  board,  and  the  tax 
was  more  than  plaintiff  could  be  compelled 
to  pay,  etlll  he  owed  the  district  a  portion 
of  the  tax  levy,  upon  his  own  showing;  and 
he  will  not  be  heard,  in  a  court  of  equity, 
nntll  he  has  paid  the  amount  the  board  had 
the  power  to  levy  upon  his  land.  The 
amount  which  he  honestly  owes  the  district 
was  readily  ascertalnaUe,  and  he  should 
have  paid  It  It  was  a  matter  of  computa- 
tion equally  as  exact  as  the  computatJoo 
showing  that  the  levy  was  at  too  high  a 
rate;  and  upon  the  elem^tary  ixinclple  ttiat, 
if  a  part  of  a  tax  Is  valid  and  authorized, 
such  portion  must  be  paid  before  a  party 
will  be  allowed  to  come  Into  a  court  of  equl^ 
to  make  complaint,  we  think  plaintiff  is  en- 
titled to  no  relief  in  this  action.  Gas  Co.  t. 
January,  67  CaL  614:  EsterbnxdL  t.  O'Brien, 


9B  OaL  671,  88  Fac.  TK.  For  Qie  ft»«solnE 
reasois,  the  jndgmrat  Is  affirmed. 


We  concor: 
FLEET.  J. 


HARRISON,     7.;  VAN 
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PEOPLE  T.  SMITH.   (No.  21,080.) 
(Supreme  Court  of  California.  Aue.  17.  1894.) 

POBOBBT— IlTDICTMSlIT— EviDBKCa. 

L  An  indictment  for  passing  a  forged 
check,  which  fails  to  state  that  defendant  knew 
the  same  was  forged,  is  defective. 

2.  Where  forgery  of  a  check  is  charged  In 
the  first  coQot  of  an  indictmrat,  and  the  pass- 
lag  of  it  is  charged  in  the  second,  the  allegations 
of  the  first  count  cannot  be  rea!d  with  the  sec* 
ond,  for  the  purpose  of  supplying  a  defect  there- 
in. 

8.  Wher^  on  the  trial  of  an  indictment  con* 
taining  two  counts,  one  ot  which  Is  defective, 
evidence  pertinent  to  tnth  Is  recrived  under  a 
ruling  that  both  are  good,  a  verdict  will  not 
be  snetained  t>ecan8e  the  evldaice  Is  sufficimt 
to  snstain  a  conviction  on  the  count  which  is 
good. 

4.  Where  an  Indictment  for  forgery  charges 
that  the  name  forged  was  "R.  S.  S.,  proof  that 
the  name  was  "B.  G.  S."  is  sufficient,  as  the 
middle  initial  of  a  name  is  not  material. 

Commissioners'  decision.  Department  1. 
Ap[>eal  from  superior  court  Sonoma  county; 
R,  F.  Crawford,  Judge. 

S.  A.  Smith,  was  convicted  of  forgery,  and 
appeals.  Reversed. 

A.  M.  Joluuon.  for  appeUint  Attj.  Oea 
Hart,  for  Ibe  Feo]^ 

SEARLS,  C  Defoidant  was  conrtcted  of 
the  crime  of  forg^.  and  an>eals  from  the 
Judgment  and  from  an  order  denying  a  new 
trial.  There  were  two  oomits  in  the  lnfor> 
matlon  filed  against  him.  In  the  first  It  Is 
charged  that  he  did  on  or  about  November  6^ 
1893,  willfully,  unlawfully,  knowingly,  and 
feloniously,  and  with  intent  then  and  there 
to  defraud,  prejudice,  and  damage  R.  S. 
Southerland  and  the  Santa  Rosa  Bank  (a 
corporation,  etc.),  falsely  make,  forge,  and 
counterfeit  a  catsln  diec^  in  the  words  and 
figures  as  follows,  to  wit:  "Santa  Rosa,  CaL, 
Nov.  e,  180S.  No.  191.  Santa  Rosa  Bank, 
pay  to  John  W.  Fldds,  or  bearer,  $17.50  dol- 
lars. R.  8.  Southeriand.  [Indorsed]  J.  W. 
Fields."  The  second  count  charges  that  de- 
fendant did  thereafter  ftnd  on  the  Sib  day  of 
November,  1893,  "utter,  publish,  and  pass,  as 
true  and  genuine,  a  certain  fwged.  false,  and 
counterfeit  check,  which  said  check  was  the 
same  check  referred  to  In  the  first  count  <tf 
this  Information,  which  check  Is  In  the  woriM 
and  figures  as  follows  [then  follows  a  copy 
of  the  check,  precisely  as  in  the  first  count], 
with  Intent  thereby  to  prejudice,  damage, 
and  defraud  the  said  R.  S.  Souths.  ..ud  and 
the  said  Santa  Rosa  Baidc."  The  Informa- 
tion closes  in  the  usnal  form.  It  will  be 
perceived  the  second  count  falls  to  aver  that 
the  defendant  passed  as  trne  the  checlc, 
'lowing  the  same  to  be  false."  etc.,  as  spec- 
ifted  In  wctton  470  ot  the  Ooda  No 
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objeetkm  waa  taken  to  tba  Infonnatkm,  Ixy 
demurrer  or  otherwUe.  At  tlie  trial,  de- 
fendant, 1^  Ilia  coanael,  objected  to  evidoioe 
under  the  second  count  of  tbe  Information, 
upon  the  ground  tbat  aald  second  count  did 
not  state  a  public  offense.  In  that  ihexe  was 
no  allegation  that  defendant  knew  the  6be(& 
waa  torgei.  The  obJectlfSL  was  orermled, 
and  an  exception  noted.  Evidence  waa  re- 
ceived upon  said  second  count  The  nillns 
of  the  court  admitting  such  evidence  Is  as- 
aigned  aa  error. 

To  constitute  forgery  by  uttering  or  pass- 
ing oif  a  f  OTged  Instrummt,  aa  defined  in  aeo- 
tlon  470  of  tbe  Penal  Cod«^  three  important 
factors  are  requisite:  (1)  It  must  be  uttered, 
pnbliafaed,  passed,  or  attempted  to  be  passed, 
as  true  and  gamine;  (2)  It  must  be  known 
by  the  persrak  uttering  or  pwy'ng  It  to  be 
falae,  altered,  foiged,  or  counterfeited;  It 
must  be  with  Intent  to  i^ejudioe,  damage,  or 
defraud  some  person.  These  three  essential 
elements  going  to  constitute  the  crime  must 
all  be  present,  and  must  all  be  substantially 
charged  In  tbe  Indictment  or  Information.  In 
the  present  Information  the  isecond  prereq- 
nlBlte,  viz.  knowledge  on  the  part  of  defi- 
ant of  its  fal^ty,  is  not  charged.  The  con- 
tention of  tbe  respondent  Is  that  the  clause 
in  the  second  count  of  the  information,  that 
the  "aatd  check  waa  the  same  check  referred 
to  in  the  first  count  of  this  Infwmatlon,"  Is 
such  a  reference  to  the  first  count  as  serves 
to  Incorporate  its  allegations  In  the  second 
CO  nut,  and  hence  that  the  second  count  is 
sufficient.  Tbe  language  used  will  bear  no 
such  construction.  Its  object  is  apparent. 
Either  to  forge  a  dieck,  or  to  pass  it  with 
gnllly  knowledge,  etc..  Is  a  forgery.  Each 
Diay  be  charged  singly  as  constituting  the 
crime,  or.  If  charged  together,  they  consti- 
tute bnt  one  offense.  A  single  offense  may 
be  Purged  in  separate  counts  without  being 
amenable  to  tbe  objection  of  charging  more 
than  one  offense,  to  do  which  Is  Interdicted  by 
our  Penal  Code.  In  People  t.  Shotwell,  27 
Cal.  394,  It  was  held  that  where  the  forgery 
of  a  chedk  was  charged  fn  one  count  and  the 
passing  of  a  check  In  another  comit  they 
would  not  be  presumed  to  be  the  same  instru- 
ment or  to  constitute  the  same  offense,  even 
though  copies  of  the  check  were  set  out  In 
each  count  and  were  alike  verbatim  et  litera- 
tim. Since  that  decision,  It  has  been  the  prac- 
tice In  criminal  pleading,  In  such  cases,  to  use 
apt  expressions  sho^rtng  that  the  offense  spec- 
ified under  different  statements  or  counts  is 
one  sjid  tbe  same.  The  expression  quoted 
from  the  second  count  of  the  Information 
sores  to  flU  this  office  of  showing  the  offense 
to  be  tbe  same  as  that  spedfled  In  the  first 
count,  and  nothing  more.  It  follows  that 
tbe  second  count  of  tbe  Information  failed  to 
state  an  offense,  and  the  proffered  testimony 
relating  thereto  should  have  been  rejected. 
This  was  a  defect  which  was  not  waived  by 
a  failure  to  demur,  but  one  which  went  to 
the  very  essence  of  the  cause  of  action,  and 


Vbldi  ml|^  be  raised  at  any  pobnt  in  tbe 
progreas  of  the  case.  P^  Code,  I  1012. 
Some  of  this  testimony  waa  no  doubt  admls< 
sible  in  suppiKt  of  the  first  count  of  the  inf  or- 
mation.  The  possession  of  an  Instrument  re-  ■ 
cenUy  forged,  1^  one  claiming  under  It  like 
the  possession  of  goods  recently  stol^  Is 
evidence  against  the  possessor.  So,  too,  the 
declaration  of  tbe  defendant  tbat  he  had 
worlced  for  Southerland;  that  the  latter  had 
no  nxmer  to  pay  him,  and  had  given  him  the 
check,  etc.,— waa  admissible  under  the  charge 
of  forg^.  G<HQ.  T.  Talbot,  2  All»,  161. 
But  when  It  was  admitted  as  evidence  of, 
uttering  and  passing  aa  genuine  under  the 
second  count,  and  when  the  court  refused  the 
Instruction  of  defeudant  that  the  second 
coUnt  of  the  information  charged  no  tdCensc, 
and  that  defoidant  could  not  be  convicted 
thereunder,  It  waa  manifest  error.  It  may 
be  claimed  that,  conceding  tbe  tfror,  there 
was  one  good  count  In  the  Infcnrmatlon,  with 
ample  evidence  In  its  support;  and  benCe 
that  the  Judgment  Is  sui^torted  1^  the  good 
count  and  will  not  be  reversed.  At  com- 
mon law  It  was  held  tiiat  where  an  Indict- 
ment contained  two  counts,  and  at  a  trial 
no  evidence  was  introduced  In  favw  of 
one  of  them,  a  general  verdict  and  Judgment 
would  be  upheld  upon  the  ground  that  the 
presumption  will  prevail  that  the  Judgment 
of  the  nisi  prius  court  was  rendered  upon  the 
good  count,  and  not  upon  the  unsupported 
one.  This  case  diHera  materially  teom  those 
Involving  that  question.  Here  tiiere  are  two 
counts,~-oae  good  and  the  other  bad.  The 
court  holds  them  both  good.  There  is  a 
verdict  of  guilty  upon  both  counts,  upon 
which  judgment  is  prmiounced.  Error  has 
Intervened,  and  the  good  cannot  be  separated 
from  the  bad.  The  presumption  must  be 
that  as  both  were  held  good,  and  evidence 
Introduced  In  support  of  both,  the  judgmmt 
Is  upon  both,  and  hence  that  It  is  erroneoua. 
See  People  v.  MitcfaeU,  92  GaL  SOO,  2S  Pac. 
S97.  For  this  error  the  Judgment  and  order 
appealed  from  should  be  reversed,  and  a 
new  trl^  had,  or  the  information  set  aside 
and  a  new  Information  filed,  as  the  court 
below  may  determine. 

There  la  anotho-  question  raised  by  appel- 
lant which  may  come  up  on  a  second  trial, 
and  which  will  be  brlefiy  noticed.  The  in- 
formation charged  the  defendant  with  for- 
ging a  check,  signed  R,  S.  Southeriand,  with 
Intent  to  defraud  R.  S.  Southerland  and  the 
Santa  Sosa  Bank.  The  testimony  at  the 
trial  showed  that  "R.  G.  Southerland"  was 
the  true  name  of  the  party  whose  name  was 
sought  to  be  forged,  and  appellant  claims  the 
variance  was  fatal.  (1)  At  common  law  the 
name  of  an  Individual  consists  presumptively 
of  one  Christian,  baptismal,  <x  given  name, 
and  also  one  surname,  family  name,  or  patro- 
nymic. (2)  The  common  law  recognlised  but 
one  Christian  name.  Hence,  tbe  middle 
name  or  names,  or  tbe  middle  Initial  letter 
or  lettois,  of  a  person's  name,  ar&4}ot  mattv 
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rial,  eXthet  tn  dvll  or  criminal  proceedings; 
and  a  variance  betwera  the  pleading  and 
proof  In  respect  to  soch  middle  names  or 
initials  is,  In  this  conntrr,  as  at  common  law, 
regarded  as  immaterUL  Haasadmsetta  is 
an  exceptlrai  to  this  ruleu  People  t.  Ferris, 
56  GaL  412;  People  r.  Lodcwood.  6  GaL  205; 
People  T.  Boggs,  20  Cal.  433;  Mllli^  t.  Peo- 
ple, 39  in.  497;  Tocker  t.  People,  122  lU. 
S88, 13  N.  E.  809;  I^mgdon  T.  Pe<vle,  183  HI. 
382,  24  N.  E.  874;  State  T.  Smith,  12  Ark. 
022.  The  Identity  ctf  B.  O.  Southland  as 
the  party  intended  In  the  forged  Inatmment 
was  complete.  There  wu  no  anr  ta  the 
admission  of  evidence  or  Instmctlinu  under 
this  head. 

We  concnr:   TEMPLE,  a;  BBLOHEB,  a 

PER  CURIAM.  For  the  reasons  given  in 
Uie  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  had,  or  the  Information  set  aside,  and 
a  new  Information  filed,  8S  the  court  below 
may  determine. 


103  Cal.  SY7 

PEOPLE  T.  LANDMAN.  (So.  21,115.) 
(Snpreme  Court  of  California.  Aug.  17,  1894.) 

CltUllNAL  liAW — IN8TRDCTIOX8  —  PBKSDMPTIOX  0» 

Imtbnt — Assault  with  Intrkt  to  Kill. 

1.  On  a  trial  for  aasanlt  with  intent  to  mui^ 
der,  a  charge  that,  if  defendant  voluntarily  as- 
saulted the  prosecuting  witness  with  a  deadly 
weapoa,  in  such  manner  that  the  natural  conse- 
quences would  be  the  death  of  the  witness,  then 
tne  law  presumes  that  the  defendant  Inteuded 
to  Icill  the  witness,  is  error,  as  the  question  of 
Intent  is  one  of  fact,  to  be  decided  by  the  jury. 

2.  In  order  to  convict  of  assault  with  latent 
to  kill,  the  facts  proven  must  be  such  that  If 
death  had  resulted  from  the  assault  the  same 
would  have  been  murder. 

Department  1.  Appeal  from  superior  court, 
San  IMego  county;  W.  L.  Pierce,  Judge. 

Onstave  Landnum  was  convicted  of  aa- 
sault  with  Intent  to  commit  murder,  and  ap- 
peals. Revrased. 

Daney  &  Wright  for  appellant  Atty. 
Gen.  Hart  for  the  People. 

GAROUTTE,  J.  The  defendant  was  con- 
victed of  an  assault  with  Intent  to  commit 
murder,  and  now  prosecutes  this  appeal  from 
the  Judgment  and  order  denying  his  motion 
for  a  new  trial.  At  the  request  of  the  prose- 
cution the  court  gave  the  Jury  the  following 
instruction:  "Every  person  is  presumed  to 
Intend  wliat  his  acts  indicate  his  Intention 
to  have  been;  and  if  the  defendant  at  the 
time  and  place  alleged  In  the  information, 
voluntarily  assaulted  the  prosecuting  witness 
with  a  deadly  weapon,  in  such  a  manner  that 
the  natural  and  ordinary  consequences  of 
such  assault  would  be  to  kill  the  said  witness, 
Stanovitch,  then  the  law  presumes  that  the 
defendant  Intended  to  kill  the  said  witness, 
Stanovitch;  and,  unless  it  appears  from  the 
evidence  that  the  Intention  of  the  defendant 


was  other  than  hia  acts  Indicate^  ttie  law 
vrlU  not  hold  him  guiltless."  It  1b  now  ar- 
gued by  the  attorney  general  that  the  fore- 
going Inettmctlon  should  not  be  congtnied  as 
an  attempted  exposition  of  the  law  bearing 
upon  the  specfflc  oflTense  chafed  In  the  In- 
fmnatltm,  but  that  It  related  and  was  pw- 
tinent  to  other  and  lower  offenses  necesaarily 
Included  therein,  and  that  as  to  sradi  oflenses 
it  stated  the  true  rule.  To  support  his  con- 
tention he  says  the  **lntent^  to  whldti  the  In- 
Btmctlon  was  directed  waa  "the  intent  to 
km."  and  not  the  *intent  to  murder."  Again, 
be  says  the  word  ''gnlltiesa^'  does  not  relee 
to  the  offense  of  asaaolt  wltti  Intent  to  com- 
mit murder,  but  that  such  portion  of  the  in- 
struction means  that  the  defendant  will  not 
be  held  gnlltlesa  of  any  and  all  offenaea.  We 
think  the  argnmeDt  unsound.  In  the  first 
place,  there  is  no  such  ofl^nae  designated  In 
our  Criminal  Code  as  an  assault  with  a  dead- 
ly weapon  with  intent  to  kllL  The  entire 
Instruction  is  framed  with  a  view  of  en- 
lightening the  Jury  upon  a  question  of  law  as 
to  the  Intent  to  kUl;  and,  np<m  respondents 
construction,  It  would  be  uncalled  for  and  not 
demanded  by  the  exigencies  of  the  case,  for 
an  Intrat  to  kill  is  only  material  in  tills  case 
when  we  view  such  an  Int»it  as  one  to  com- 
mit murder.  Again,  the  fair  interpretation 
of  tiie  language  of  the  court  is  that  nndo' 
the  circumstances  dt^Icted  by  the  e^dence 
stated,  the  defendant  could  not  be  held  gnllt- 
lesB  of  the  spedfled  crime  duu-ged  in  the 
information.  A  Jury  wotdd  so  understand 
It  beyond  any  doubt  Looldng  at  the  in- 
struction from  tills  standpoint  it  is  clearly 
erroneous,  for  It  trendies  upon  the  province 
of  the  Jury  In  passing  upon  matters  of  fact 
In  the  offense  here  charged  a  spedflc  Intent 
is  the  alHmportant  element  and  it  Is  essen- 
tially a  question  of  fact  for  the  Jury  to  de- 
cide. When  a  specific  Intent  is  an  dement 
of  the  offense,  no  presumption  of  law  can 
ev&  arise  that  will  decide  this  question  of 
intent  and  therein  Is  fOund  the  vice  of  the 
present  Instruction.  The  saving  clause  fOund 
In  the  latter  portion  of  It  does  not  cure  the 
objection  we  have  suggested,  if  It  serves 
any  purpose  whatever.  It  casts  upon  the  de- 
fendant the  burden  of  Introdudug  evidence 
to  disprove  a  state  of  facts  created  by  a  pre- 
sumption of  law,  and  no  such  burden  can 
be  cast  upon  a  defendant  In  a  case  charging 
an  offense  of  the  present  character.  Of 
course,  under  these  circumstances,  a  per- 
son's intent  cannot  be  proven  by  direct  and 
positive  evidence,  yet  it  is  n^ne  the  less  a 
question  of  fact,  to  be  proven  like  any  other 
fact  In  the  case,  and  all  the  circumstances 
surrounding  the  assault  furnish  the  rule  upon 
which  Its  proper  solution  depends.  As  fully 
and  entirely  supporting  these  views,  we  cite 
Roberts  v.  People,  19  Ulch.  401;  Patterson 
V.  State.  85  Ga.  131,  11  S.  E.  620;  LawBOU, 
Pres.  Kv.  p.  271;  People  r.  Mlze.  80  Cal  42, 
22  Pac.  80. 
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Tlie  court  reused  to  give  the  following 
ixtstractlon  asked  by  the  defendant:  "In 
order  to  Justify  a  verdict  of  guilty  of  the 
crime  of  assault  with  intent  to  commit  mur- 
des,  the  facts  and  clrcumstonceB  proven  in 
a  case  must  be  such  that  If  death  had  re- 
sulted from  the  shooting  the  crime  would 
have  been  murdra-,  and  not  manslaughter; 
f<v  if  the  crime,  in  a  case  of  death,  would 
have  been  only  manslaugbter,  the  defendant 
cannot  be  convicted  of  the  offense  charged." 
This  Instroction  should  have  been  given,  for 
it  te  sound  law.  If  death  should  result  from 
an  assault  with  intent  to  commit  murder, 
no  case  can  be  Imagined  where  the  assailant 
would  not  be  guilty  of  tlie  crime  of  murdv. 
Indeed,  the  death  of  the  iMirty  assaulted  is 
the  only  element  necessary  to  change  the  of- 
toue  from  assault  with  Intent  to  commit 
murder  to  that  of  murder.  It  may  be  sug- 
gested that  the  converae  of  this  principle  does 
not  necessarily  follow,  to  wit,  if  the  killing 
Is  murder  there  must  necessarily  have  been 
an  intmt  to  commit  murder.  See  People  v. 
Mize,  80  OaL  22  Pac.  80.  For  the  forego- 
ing reasons,  It  la  ordered  that  the  judgment 
and  order  be  reversed,  and  the  cause  re- 
manded tor  a  new  trial. 

We  concur:  VAN  FLEET,  J.;  HARRI- 
SON, J. 


in  CaL  .OB 

BA3IBOZ  T.  STOWELL.  (No.  19,345.) 
(Supreme  Court  of  GaUfornia.  Aug.  18,  18G4.) 
EsTorpBL  BT  Debd. 
Where  a  married  woman  represents  that 

she  is  a  widow,  and,  for  a  valuable  coQBidera- 
tion,  execotes  a  deed  of  land  as  a  single  woman, 
and  after  her  husband's  death,  without  con- 
sideration, deeds  the  land  to  her  dauehter,  who 
has  actual  notice  of  the  prior  deed,  the  daugh- 
ter is  estopped  from  denying  that  her  motE^ 
was  a  widow  when  the  prior  deed  was  executed. 

Commissioners*  decision.  In  bank.  Ap- 
peal  from  superior  court,  Los  Angeles  coun- 
ty; W.  H.  Clark,  Judge. 

Action  by  Jane  Ramboz  against  N.  W. 
Stowdl  to  quiet  title  to  land.  Judgnnent  was 
rendered  for  defmdaal^  and  plalntlft  appeals. 
Affirmed. 

Davis  ft  Matthews  and  C.  G.  Stephens,  for 
appelant   Wm.  D,  Stephens,  for  respondent 

VANCIJIiF,  a  Actltm  to  qxdet  title  to  a 
lot  of  land  in  the  city  at  Los  Angeles.  It 
Is  admitted  that  Margaret  J.  Starkey  was  the 
owner  of  the  lot  in  question  on  June  13,  1878, 
as  her  se^irate  property,  and  both  parties 
daim  title  from  her.  On  that  day,  Mrs. 
Starkey,  for  a  valuable  and  snffldoit  con- 
sideration, signed,  sealed,  and  delivered  to 
L.  Orlmnell  a  deed  of  the  lot,  the  ac- 
knowledgment  of  tiie  execution  of  whldi  was 
citified  by  a  notary  public  (A.  0.  Holmes) 
In  the  form  required  for  an  unmarried  wom- 
an, and  not  otherwise,  and  the  deed  was 
recorded  on  the  same  day.  On  September 
Cal.Bep.  35-37  P.— 63 


19,  ISST.  H^m  li.  Orisn^  In  oonslderatlon 
of  $11,000,  conveyed  the  lot  to  defendant  by 
deed  recorded  Octobw  4, 1887.  On  May  13, 
1891,  Mrs.  Starkey,  tw  the  nominal  con8ld«a> 
tlon  of  $100,  but  wlUiont  any  valuable  omi- 
slderatloa,  conveyed  the  lot  to  IllalntUI^  who 
is  h€r  daughter,  and  who,  on  the  following 
day  (May  14,  1801),  commenced  thla  action. 
At  the  date  of  the  deed  to  plaintiff  she  bad 
actual  notice  of  the  prliff  deed  <jt  ber  mother 
to  Helen  L.  OrbmdL  Tb^  trial  court  gave 
Judgm^t  for  defoidant  upon  a  finding  that 
the  plaintiff  was  estopped  from  denying  that 
Mrs.  Starkey  was  a  widow  at  the  time  she 
acknowledged  her  deed  to  Hden  L.  Grlnnell; 
and  whether  or  not  tills  finding  Is  supported 
by  the  pleadings,  and  Is  justifled  by  the  evi- 
dence, are  the  only  questions  requiring  spe- 
cial consideration. 

That  the  answer  states  tacts  suffld^t  to 
constitute  an  estopp^  wltUn  the  rule  de- 
dudble  from  the  cases  of  Bets  v.  Lawrence, 
63  CaL  129,  and  Hand  v.  Hand,  68  CaL  13S, 
8  Pac.  705,  I  have  no  doubt 

As  to  the  suffldency  of  the  evidence,  St  Is 
admitted  that  Mrs.  Starkey  waa  married  to 
Thomas  Starkey.  In  Ohio,  In  1844;  that  she 
and  her  husband  lived  together  until  some 
time  In  1809,  whsa  tiiey  seDnrated  at  Chicago, 
lU.;  that  in  1870  she  came  to  Los  Angeles,  In 
this  state,  where  she  continuously  resided 
untU  1880,  except  that  In  1877  she  visited 
Chloago  for  abont  three  we^s,  and  thoe 
met  her  husband,  who  remained  with  her  dur- 
ing that  visit;  that  her  husband  was  never 
in  this  s^te;  and  that  be  died  in  1885.  It 
also  appears  that  she  went  to  Arizona  in 
1880,  and  returned  to  Los  Angeles  In  1884, 
where  she  has  ever  since  remained.  The 
court  found  that  she  abandoned  and  deserted 
her  husband  In  the  state  of  Illinois  In  1S6(^ 
and  this  finding  seems  fairly  Inferable  from 
the  admitted  fact  that  she  left  him  In  that 
states  thm  being  no  evldraioe  that  be  eva 
left  or  deserted  her.  J.  S.  Severance  testi- 
fied, in  Bubetams,  that  during  the  year  tSns 
he  waa  agent  for  Helen  It.  Grlnnell,  who  then 
and  evw  since  resided  In  New  York;  that  as 
such  agent,  he  attended  to  and  conducted  the 
transfra*  of  the  premises  in  QoestiMi  from 
Mrs.  Starkey  to  Helen  L.  Grlnnell,  which 
was  consummated  by  the  edmowledgment 
of  the  deed  on  June  13,  1878;  tiiat  during 
the  negotiations  for  that  transfer,  and  before 
the  acknowledgment  of  the  deed,  Mrs.  Star* 
k^  told  him  that  she  was  a  widow,  and  In 
a  previous  transaction  with  her  she  had  ez- 
IHvasly  reiHreaented  heradf  to  be  a  widow; 
and  that  he  never  had  any  notice  that  she 
was  a  married  woman  at  the  time  she  exe- 
cuted the  deed  to  Helen  L.  Grlnnell,  until 
since  the  commencement  of  this  action.  A. 
C.  H<dmes,  the  notary  by  whom  the  sciknowl- 
edgment  was  certified,  testified  that  In  tak- 
ing acknowledgments  of  women,  It  bad  been. 
bis  Invariable  custom  to  aak  them  whether  ae 
not  they  were  married,  and  to  take  and  cer> 
tlfy  their  acknowledgments  accordimdj^  aj^ 
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that  from  ttie  form  In  which  be  had  certified 
the  admovledgment  of  Mrs.  Starkey,  he  was 
posltiTe  tiiat  she  imist  have  Infbrmed  falm 
that  die  waa  not  married;  otherwise,  he 
would  have  drawn  the  certificate  In  the  form 
required  by  law  for  married  women,  and 
would  not  have  drawn  it  in  the  form  In  which 
It  la.  Of  all  this  be  was  very  posltlre.  al- 
Vbongh  he  did  not  remember  tbat  particnlar 
tntnsactkHL  Then,  to  prove  that  Mrs.  Star- 
key  had  generally  represented  herself  to  the 
public  as  a  widow,  otho*  witnesses  wa«  call- 
ed and  examined,  as  follows:  O.  W.  Gillette 
testified  that,  while  be  was  county  records. 
In  1876,  Mrs.  Btarltey  acknowledged  a  mat- 
gage  before  him.  In  the  body  of  which  she 
was  described  as  "a  widow,"  and  la  Om  oa> 
tlficate  of  a(^owledgment  he  had  certlfled 
that  she  "declared  hers^  to  be  a  widow," 
and  that  he  wonld  not  have  so  certlfled  If  she 
bad  not  so  declared,  but  that,  Ind^ndently 
of  the  record,  be  had  no  very  distinct  recol- 
lection of  the  particular  transaction.  J.  J> 
Warner,  wbo  was  a  notsry  in  1876,  testified 
that  In  that  year  Mrs.  Stark^  acknowledged 
a  deed  before  him.  In  the  certificate  of  her 
acknowledgment  of  the  execution  of  which 
he  had  descrtbed  ba  as  "a  widow;"  tlOLt,  al- 
though he  had  no  recollection  at  haring  so 
described  her,  *i3ie  word  'widow*  could  not 
have  been  Inserted  In  the  certificate  unless 
theparty  makingthe  at^owledgment  bad  told 
me,  then  and  there,  that  she  was  a  widow." 
B.  H.  Owen  testified  that,  as  deputy  county 
Clark,  he  had  taken  the  acknowledgmrat  of 
1^  Stark^  to  the  execution  of  a  deed  in 
1876,  ootifled  In  the  form  required  for  un- 
married women,  and  that  be  would  not  hare 
taken  It  In  that  form  without  having  asked 
ber  the  question  wheflier  she  was  married  ot 
not  Mesne.  OlUette^  Severance  and  Owen 
each  testified  that  he  had  done  considerable 
business  with  and  for  Mrs.  Sterkey,  and  had 
been  well  acquainted  ^th  her,  and  had  al- 
ways undOTStood,  from  what  she  said  or  did, 
tliat  she  was  a  widow.  In  rebuttal  of  the 
fwegolug,  Mrs.  Stazkey  flatly  denied  that  she 
had  ever  In  any  mannw  represented  herself 
to  be  a  widow  or  unmarried  prior  to  tbe  death 
of  her  husband.  Horace  Hall,  who  had  acted 
as  attorney  for  Mrs.  StaAey,  testifled  that  In 
1877  or  1878  she  sold  a  lot  to  Mrs.  Osterman. 
and  during  the  transaction  the  attraney  for 
Mrs.  Osterman  aslKd  her  whether  she  was  a 
whlow  or  a  married  woman,  and  she  answer- 
ed tliat  "she  did  not  know  whether  she  was 
wife  or  widow;  that  her  husband  disap- 
peared some  years  before,  and  she  did  not 
know  whether  he  was  living  or  dead."  Mrs. 
Mary  Hall  testified  that  she  had  taken  a 
deed  from  Mrs.  Starkey  In  1870,  and  that  Mrs. 
Starkey  neviT  represented  to  her  tiiat  she 
was  a  widow,  but  always  told  ber  tbat  ^ 
was  married.  Th^  is  no  evidence,  how- 
ever, that  eltlier  Mr.  or  Mrs.  Hall  ever  com- 
municated the  facts  to  which  they  testified 
to  any  oth«  person,  nor  does  It  appear  how 
tba  deeds  referred  to  by  them  were  admowl- 


(dal 

edged,  or  that  Mrs.  Starkey  ever  acknowl* 
edged  any  instrument  as  a  married  woman. 
I  think  the  evidence  for  defendant  tmded  to 
prove  that,  before  and  at  the  time  «he  encot- 
ed  the  deed  to  Hden  L  Ortainefl,  Mrs.  Star- 
kly falsely  represented  to  Severance,  the 
agent  of  Grlnn^,  that  she  was  unmanied, 
intending  thereby  to  decelre  Ibem,  and  that 
they  and  the  defendant  acted  upon  sach  r^ 
resentations,  beHertng  them  to  be  tme,  not 
only  In  paying  the  purchase  mwey,  but  Id 
paying  all  the  taxes  and  street  asseasmentf 
during  the  poiod  of  18  years  Immediately 
prior  to  the  commencemoit  of  this  actkai. 
and  without  notice  of  the  fialslty  of  the  rep- 
resentations, or  that  'BCrs.  Starkey  lnt«ided 
to  lay  any  dalm  to  the  land.  The  evidence 
of  IntentlMud  misrepreaentetion  is  consider^ 
ably  stronger  than  In  the  case  of  Beta  v. 
Lawrence,  supra,  wherein  there  appeared  to 
be  no  reason  to  doubt  that  Mrs.  Lawrence 
honestly  b^ved  that  she  had  been  divtwoed 
from  her  husband. 

Galata  evidence  oltfeeted  to  by  plidntUTs 
counsel  was  admitted  temporarily,  with  the 
understanding  that  the  court  would  pass  upon 
the  objections  befwe  Judgmrait,  and  It  ap- 
pears that  the  oourt  did  not  afterwards  ex- 
loessly  decide  whether  the  evldwce  objected 
to  wsa  adntfsdble  not;  and  Uils  ta  assigned 
as  error  for  which  the  judgment  sbooid  be 
reversed.  All  the  evidence  thus  admitted 
was  elthOT  propo'ly  admissible  or  harmless; 
so  that,  even  If  the  court  .ored  In  ftiUlng  to 
decide  the  questions  raised,  the  plaintifr  conld 
not  have  beai  injured  thereto.  I  tblnk  the 
judgment  and  order  appealed  from  shonld 
be  sfllrmed. 

We  concur:   HAYMBS,  0.;  SBARLS,  a 

PER  CURIAM.  For  the  reasons  given  In 
tba  forcgcdng  opinion,  the  Judgment  and  ordv 
appealed  from  are  affirmed. 


In  re  MUSRSING'S  ESTATE.  (No^  18311.) 
(Snpreme  Court  of  OaJlAtmia.  Aug.  18,  1881) 

ADMlNtSTRlTIOTT— QUALinOATtONS  OV  ASMISIIS- 
TUITOR—FOBUO  ADHIKISTUTOB. 

1.  Code  Civ.  Proc  f  1738,  providing  that 
the  public  administrator  muBt  not  be  interested 
Id  the  expenditnres  on  account  of  any  estate  he 
administers,  does  not  dlmittali^  a  pnblie  admln- 
istratot)  wbo,  before  his  awpcdntnien^  ftirwlthwl 
the  coffin  for  deceased. 

2.  A  nonresident  is  incompetent  to  nominate 
an  administrator. 

Department  1.  Appeal  from  superior  court, 
Merced  county;  Joseph  H.  Budd,  Judge. 

Application  tor  letters  of  administration  on 
the  estate  of  H.  W.  Mnerslng,  deceased. 
From  an  c^dor  d^ijlng  his  application,  and 
appointing  the  public  administrator,  F.  Y. 
A.  De  Stutfs  appeals.  Affirmed. 

J.  W.  En(«,  fw  appelant  T.  C  Law  and 
W.  A.  Nygh,  tar  teaifoiaileatr^  i 

Digitized  by  VjOOglC 


OaL)  CURBISB 

TAN  FLfiBT.J.  H.  W.  Muerslns  died  In- 
testate In  the  county  of  Merced,  leaving  an 
estate  therein,  but  no  relatire  resident  of  the 
state,  his  next  of  kin  being  his  father,  a  non- 
resident  Two  apitltcatlons  were  made  for 
letters  ot  administration  npon  the  estate,— 
one  by  A.  Q,  Clpugh>  as  public  administrator 
of  the  county;  tiie  otlier  by  one  F.  V.  A.  De 
Stocn,  basing  bis  right  to  administer  upon 
the  request  and  nomination  ot  the  father  of 
deceased.  The  court  appointed  Clougb,  the 
public  administrator,  and  dmled  the  applica- 
tion of  De  Stuors,  aud  the  latter  appeals  from 
the  order. 

The  point  relied  upon  by  appellant  for  a  re- 
versal of  the  order  is  the  alleged  Incompe- 
tency of  dough,  the  public  administrator,  to 
administer  upon  the  estate,  by  reason  of  the 
tact  that  he  held  a  demand  against  the  estate 
which  would  have  to  be  paid  during  the 
course  of  administration.  The  tact  upon 
which  this  objection  was  based,  as  disclosed 
by  the  evidence,  was  that  the  undertaldng 
firm  of  Clough  &  Nordgren,  in  which  the  re- 
spondent, Clougb,  was  a  partner,  had  fur- 
nished the  coffin  and  burial  outfit  tor  the  de- 
ceased, for  which  they  would  have  to  be  paid 
out  ot  the  ratate.  Appellant  contends  that, 
by  reason  of  this  tact,  respondent  Is  disquali- 
fied from  administering  the  trust,  and  relies 
upon  the  provisions  of  section  173S  of  the 
Code  of  Civil  Procedure  as  sustaining  this 
contention.  But  that  section  has  no  appllca* 
Uon.  It  provides  that  '^he  public  adminis- 
trator must  not  be  interested  In  the  expendi- 
tures ot  any  kind  made  on  accotmt  ot  any 
estate  he  administers,  nor  must  he  be  associat- 
ed in  business  or  otherwise  with  any  one  who 
Is  so  Interested."  It  is  apparent  that  this  sec- 
tion does  not  und^take  to  state  a  rule  ot  dis- 
qualification, but  simply  prescribes  a  very 
salutary  rule  of  official  conduct  to  govern  the 
public  administrator  in  the  discharge  of  his 
dnty,  and  prevent  his  trafficking  to  his  ad- 
vantage In  the  estate.  It  does  not  render  In- 
competent as  administrator  one  who,  under 
the  circumstances  disclosed  here,  or  other- 
wise, becomes  a  creditor  ot  an  estate  before 
his  appointment,  but  furnishes  a  ground  up- 
on which;  for  a  violation  ot  its  provisions, 
the  administrate  would  be  subject  to  re- 
moval. There  Is  nothing  In  this  section,  nor 
in  the  various  other  provisions  of  the  Code 
relating  to  estates  of  deceased  persons,  which 
have  been  called  to  our  attention,  tending  to 
snstaln  the  theory  that  the  mere  fact  of  being 
a  creditor  of,  or  having  a  demand  against,  an 
estate,  dlSQuallfles  one  from  appointment  as 
administrator.  Section  1369,  Code  Civ.  Proa, 
prescribes  the  grounds  which  render  one  in- 
competent to  serve  as  administrator,  ot  which 
this  la  not  one,  and  the  courts  have  no  right 
to  add  to  the  disquallflcatlons  prescribed  by 
the  legislature.  In  re  Baoquier,  88  Cal.  312, 
26  Pac  178,  S32,  and  cases  th^  cited. 

Appelant  seems  to  have  abandoned  any 
claim  of  right  to  letters  based  npw  the  nomJ- 
nation  of  the  tstbatt  since  Uiat  feature  of  tbe 
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oaae  la  mentioned  only  iniddentaUy  la  bis 
statement  of  facta,  and  Is  not  recurred  to  In 
the  points.  If  It  Is  to  be  regarded  as  a  point 
made  in  the  cose,  however,  Uu^e  Is  nothing 
in  it  The  evidence  shows  that  the  father 
lives  In  Holland,  and,  upon  the  death  of  his 
son,  sent  a  cablegram  requesting  the  appc^nt 
ment  of  De  Stuers  as  administrator  of  tbe 
estate.  Conceding  that  this  was  an  author- 
ized way  to  make  such  request,  and  that  it 
was  properly  before  the  court  tor  consld^< 
tlon.  It  had  no  legal  significance.  The  fathw, 
not  being  a  resident  of  the  state,  was  not 
competent  or  entitled  to  serve  as  admlnlstrar 
tor.  Code  Civ.  Proc.  fi  1360.  And.  being  In- 
capable  himself  ot  administering.  It  was  not 
competent  for  blm  to  nominate  an  adminis- 
trator. Estato  ot  Beech,  63  Cal.  458;  Estate 
ot  Kelly,  57  Cal.  81;  Estate  ot  Morgan,  53 
Cal.  243.  The  court  was  th»*etore  bound  to 
disregard  the  request.  Not  being  Incompe- 
tent the  public  administrator  was  entitled  to 
letters,  as  against  the  appellant  Oode  OIv. 
Proc.  S  1365.   Order  affirmed. 

Weconenr:  HARRISON,!.;  OABOUTTB,  J. 
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CURRIER  V.  HOWES  et  a1.    (No.  19,213.) 

(Supreme  Court  ot  Calitoroia.  July  26,  1804.) 

Right  or  Wat— Linos  Bounded  bt  Allbt — ^Ez- 
•tesT  OP  Eabbme^t. 

1.  Where  an  owner  of  land  lays  off  on  alley 
extending  into  such  land,  marking  its  bounda- 
ries by  fences,  and  conyeya  lota  borderiug  there- 
on with  nn  expreBS  prant  of  risht  of  way  through 
such  alley,  the  rights  of  pnrchasers  are  pre- 
sumed to  extend  to  the  limits  of  the  alley  so 
deeiniated. 

2.  Where  the  owner  of  land  estabUshea  an 
alley  extending  acrosa  the  rear  of  a  lot  subae- 
nuently  oonvered,  with  a  right  of  wny  "to  and 
from  said  lot"  urongh  sn<m  alley,  the  ri^^t  of 
way  extends  along  the  whole  rear  of  8U<£  lot 

OommlsBUmm*  decision.  Department  2. 
Appeal  from  snp^or  court,  Los  Angeles 
ootinty;  W.  P.  Wadc^  Jndge. 

Action  by  A.  T.  Currier  against  F.  O. 
Howes  and  othos.  There  was  a  Judgment 
fw  plaintiff,  from  which  defendants  appeal- 
ed. Atfirmed. 

Allen.  Oonrey  &  Miller,  for  appdlants. 
Branson,  Wilson  ft  Lamme,  for  respondent. 

SEARLS,  G.  This  is  an  action  to  restrain 
the  defendants  from  obstractlng  an  alley  or 
private  way,  and  from  taking  or  holding  pos- 
session thereof,  excavating  therein^  or  erect- 
ing buildings  thereon,  etc.,  and  to  recover 
damages  for  injury  thereto.  The  cause  was 
tried  by  the  court  without  the  intervention  of 
a  jury,  written  findings  filed,  and  judgment 
rendered  thereon  In  favor  of  the  plaintiff  for 
(10  as  damages,  and  enjoining  the  defend- 
ants as  prayed  tor  In  the  complaint  The  de- 
fendants appeal  from  the  final  judgment  and 
support  their  appeal  by  a  bill  of  exceptlona 

In  1866,  George  O.  Tiffany  was  the  owner 
in  tee  and  poaseswd  ctf  cwtiUn  land  In  Im 
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Angelee,  botinded  on  the  north  by  Third 
street,  on  the  east  by  Spring  street^  and  on 
the  west  b7  Fort  street  (now  known  as 
"Broadwa7"),  which  land  be  snbdlTided  and 
sold  In  lots  to  sundry  pmrnns.  Hither  tor  his 
own  convenience,  or  to  enhance  the  price  of 
lots,  or  from  some  other  cause,  said  Tiffany 
laid  oat  an  alley  10  feet  in  width  from  Fort 
street,  running  east,  and  extending  eltha  to 
the  rear  of  lot  13,  w  across  the  entire  rear  of 
lot  13,  where  it  terminates  In  a  cnl  de  sac. 
In  other  words,  it  Is  a  Mind  alley,  open  at 
one  end  only.  Flalntlff  and  the  defendants 
here,  or  some  of  them,  are  seised  and  poBsess- 
«d  of  lots  In  this  tract  of  land,  holding  by 
sundry  mesne  conTeyanceB  under  said  Tif- 
fany. As  there  Is  no  question  made  in  regard 
to  the  regnlaclty  of  the  chain  of  title  from 
l^flany  to  the  parties  herein,  for  brevity's 
sake  It  may  be  said  pUUntlff  Is  seised  of  a 
lot  or  lots  of  land  bounded  cut  the  nwth  by 
Third  street,  and  extending  southerly  to  the 
line  of  the  alley,  nndw  a  deed  executed  May 
16,  1874,  by  said  Tiffany,  which  contains  the 
fidlowlng  clause:  "Also  the  right  of  passage 
by  alley  wi^  ten  (10)  feet  wide  from  Fort 
street  to  the  rear  ct  said  lot  for  pass!^  to 
and  from  said  lot;  but  for  no  othor  purpose;" 
or,  as  contained  in  a  deed  from  the  same 
grantor,  executed  June  fi,  1874,  to  remedy 
some  supp(Med  defect  In  the  txamee  deed: 
"Tills  conveyance  to  Include  the  right  of  pas- 
sage of  anyway  ten  (10)  f^t  wide  from  Fturt 
street  to  the  rear  of  the  premises  taer^be* 
fore  described  for  passage  to  and  from,  but 
for  no  other  purpose."  Defendants  are 
seised  and  prasessed  nndw  Tiffany,  by  con- 
veyance executed  October  12.  1876,  of  a  lot 
or  lots  fronting  on  Spring  street,  and  extend- 
ing back  west  along  the  south  Une  or  rear 
of  plaintiff's  lot,  and  are  the  own«n  and 
holders  of  the  fee  of  the  alleyway.  The  sev- 
eral conveyances  relating  to  title  were  duly 
recorded  at  or  about  the  date  of  their  execu- 
tion. Defendants,  about  October,  1889,  «iter^ 
ed  upon  the  east  40  to  45  feet  of  what  Is 
claimed  to  be  the  alleyway,  and  commenced 
the  construction  of  a  brick  building  thweon, 
which,  if  completed,  will  occupy  the  whole 
of  the  same  along  the  rear  or  south  line  of 
plaintiff's  lot,  except  15  to  20  feet  thereof  at 
the  southwest  corner  thereof. 

The  case,  as  presented,  Involves  two  prin- 
cipal questions:  (1)  The  first  being  whether, 
as  a  matter  of  fact,  the  alleyway  extended 
from  Fort  street,  to  and  along  the  entire  rear 
or  south  end  of  plaintiff's  lot  to  the  southeast 
corner,  or  whether  it  terminated  at  or  near 
the  southwesterly  corner  thereof.  (2)  As  to 
the  constnicUon  to  be  given  to  the  clause  In 
the  deed  of  conveyance  whereby  plaintiff  Is 
granted  the  right  of  passage  through  the  al- 
ley. 

As  to  the  first  question  It  may  be  said  that 
the  allegation  of  the  complaint  Is  that  the 
alley  extends  along  the  entire  rear  or  south 
line  of  plalnttlfB  lot»  which  is  60  feet  In 


width.  The  finding  of  the  court  sufltains  the 
allegation.  This  finding,  like  most  of  the  otti* 
ers.  Is  challKiged  by  the  defendants  aa  not 
being  sustaUied  by  the  evidence.  It  most  be 
admitted  that  the  testimony  In  the  case  Is 
mu-e  than  usually  Ind^nlte  and  nnsnllBtec- 
tory.  It  would  throw  mwA  light  npcm  the 
case  if  it  fixed  tbe  dates  of  tacts  nuve  par- 
ticularly. The  testimony,  as  it  tends  to 
show  that,  commencing  with  ISTis,  Tiffany 
began  to  sell  lots  bonnded  by  this  alley,  and 
continued  so  to  do  tea:,  say,  five  years,  during 
which  time  he  sold  all  the  land  bordwlng  on 
the  alley  in  question,  consisting  of  seven  or 
eight  lote.  In  all  of  which  eases  enept  two 
he  granted  a  rtgfat  of  w^  throng  this  aSey 
by  deed,  and  in  the  excepted  cases  hi^  grant- 
ed the  fee  to  tbe  alley,  and  in  one  of  them 
snch  fee  was  granted  subject  to  the  ease- 
ment It  also  appou-s  that  the  all^  in  rear 
of  plaintiff's  lot  was  fenced  throu^iout  and 
on  both  sides,  from  the  sontibeast  comer  of 
pIMtttUTs  lot  to  Fort  street,  iwlor  to  1879  at 
1880,  but  the  time  at  which  such  ftence  was 
constructed  does  not  appear.  The  plain  in- 
ferrace  is  that  it  was  so  fenced,  at  Irast  on 
the  souOi  side,  by  Tiffany,  as  the  fact  does 
appear  that  it  was  fenced  when  the  land 
now  owned  by  defendants  rested  in  bis  im- 
mediate grantee  under  a  mortgage  in  1S79l 
and  the  evidence  tends  to  show  that  it  has 
been  bounded  by  fences  evet  since,  except 
as  to  unimportant  breaks.  Tboe  was  also 
testimony  going  to  show  that  the  alley  has 
been  used  for  the  purposes  of  Ingress  and 
egress,  and  as  a  passageway,  by  the  persons 
living  along  It,  the  defendants  included.  Tbe 
evidence  was  sufficient  to  support  the  flind- 
ing.  There  was  certainly  a  substantial  con- 
flict In  the  evidence,  and,  as  we  are  not  au- 
thorized In  such  cases  to  disturb  the  findings 
of  the  court  below.  It  can  subserve  no  uaefnl 
purpose  to  state  the  testimony  of  def  endanta 
or  to  comment  upon  It  It  has  been  held  by 
this  court  that,  where  lots  are  laid  off  and 
sold  as  per  a  map  fronting  xxgon  what  pur- 
ports  to  be  a  street,  it  amounts  to  a  dedica- 
tion of  the  street  as  to  the  purchasers.  Stone 
V.  Brooks,  35  Oal.  488;  People  v.  Beed,  81 
Oal.  70,  22  Pae.  474;  Archer  v.  Salinas  City. 
03  CaL  43,  28  Pac.  838.  It  must  follow  upon 
IHTincIpte,  that  where  the  owner  of  land  lays 
off  an  alley  through,  or  extending  Into.  saJd 
land,  and  designates  Its  boundaries  and  ex- 
tent by  substantial  fences,  and  conv^  lote 
bordering  upon  such  alley  with  an  erpres* 
grant  of  a  right  of  way  for  egress  and  Ingress 
through  such  alley,  the  rights  of  the  pur- 
chasers will  be  presumed  to  extend  to  tbe 
limits  of  tbe  alley  thus  designated. 

2.  As  to  the  second  proposition,  the  conten- 
tion of  the  defendants  and  appellants  is  that 
the  grant  of  a  right  of  passageway  for  pass- 
age "to  and  from  said  lot"  cannot  be  c-on- 
strued  so  as  to  grant  a  ri^t  of  way  "aJoog" 
the  whole  length  of  the  rear  of  the  lot  when 
the  language  Is  "to  and  from"  tbe  rear. 
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Braaaart  t.  Gorlett^  27  Iowa,  288.  and  Somer- 
Bet  T.  Ballrood  Co.,  46  Law  T.  (N.  S.)  883,  are 
dted  In  sapport  of  thla  contention.  The  case 
laat  cited  Is  not  at  band.  Brosaart  t.  Ckfflett 
was  a,  case  In  which  one  Lyon,  the  owner  of 
certain  lota  In  a  block  of  land  In  Iowa,  City, 
sold  a  pwtlOB  thweof ,  and  conveyed  with 
the  following  reservation  to  hlms^:  *^e 
said  Lyon  reserving  to  himself,  bis  heirs  and 
assigns,  the  right  of  way  to  and  through  said 
aboTe-described  premises  for  wagons  and 
toot  paaaengers,  ftom  Washington  street  to 
the  eaattfn  bonndaiy  of  bis  (Leon's)  prem- 
laea,  situate  <m  said  lots  0  and  «,  forevw." 
Tbe  object  of  the  action  was  to  have  a  way 
(Waned  ovec  the  land  conveyed  Lyon,  not 
only  to  the  easton  bonndaiy  thereof  but 
along  the  line  cf  his  own  land,  and  upcm  that 
oonv^ed.  I>efendant  had  jndg^nent,  and  on 
appeal  such  Judgment  was  afSrmed.  The 
court  said:  "The  rule,  we  grant,  Is  that  an 
eaaemoit  appurtenant  to  an  estate  Is  ao  to 
every  part  thereof  whatever  the  sabdlvlslon 
at  the  time  or  sabsequentty.  Bat  it  is  Just  as 
tme  that  the  servient  estate  Is  not  to  be  bur- 
dened to  a  greater  extent  than  was  cont»n- 
plated  at  the  time  at  the  creation  ot  the  ease- 
ment.'* Tbe  court  then  iffoceeds  to  reason 
that  In  the  Ught  of  the  coironndlng  clrcani- 
stanoes,  one  of  which  was  tbe  construction 
given  1^  the  parties  to  the  reservation  by 
Qielr  acts  forS  to  3.7  rears,  the  language  used 
must  be,  under  the  dream  stances  of  that 
case,  construed  to  mean  "to  tbe  line  of  plain- 
tUTs  land,"  and  not  "along  such  line  after 
reaching  It"  DlDon.  C.  3.,  dissented  from 
fba  majority  of  the  court  It  win  be  ob- 
served that  Hie  above  case  was  one  in  which 
tbe  grantor  reserved  a  right  of  way  or  ease- 
ment in  land  conveyed  by  him.  and  that  In 
sodi  caaea  covenants  and  reservations  In 
case  of  doubt  are  construed  more  strongly 
against  the  covenantor  or  grantor.  The  gen- 
eral principle  is  "that  If  an  eaaemrait  be- 
comes appurtenant  to  an  estate,  It  follows  ev- 
ery part  ctf  the  estate,  into  wbomsoever 
hands  the  same  may  come  by  pnrchaae  or  de- 
scent" Washb.  Baaem.  (4th  Ed.)  p.  42.  And, 
where  the  owner  at  land  to  which  a  right  of 
way  la  ^nfnrtsiant  sells  or  devisee  It  in  sep- 
arate parcdbi  to  dlffoent  persons.  It  is  held 
that  each  of  autib  persons  acquires  a  rl^t  of 
way  as  appurtenant  to  bis  particular  part  <a 
tbe  land.  Lansing  v.  WIswell.  S  Denlo,  218; 
Watson  T.  raoren,  1  Serg.  A  B.  227;  Codling 
V.  Johnson,  9  Bam.  &  C.  933;  Hill  v.  Miller, 
3  Paige,  253.  And  If,  as  In  this  case,  the 
easemoit  Is  acquired  by  deed,  no  Iragtii  of 
time  of  mere  nonuser  will  apoKta  to  impair 
or  detoat  the  right  Nothing  short  of  a  nso 
by  tbe  owner  ot  the  iwemises  over  which  it 
was  granted,  wtalcb  Is  adverse  to  the  enjoy- 
ment of  such  easCTwnt  1^  the  owner  thereof, 
for  the  space  of  time  requisite  to  create  a 
prescriptive  right  will  destrc^  the  right 
granted.  Washb.  Easem.  (4th  Ed.)  pp.  717, 
718,  and  cases  dted. 
Tb»  court  having  found  that  the  all^  in 


question,  extending  across  the  rear  of  th* 
plalntifTs  lot  was  laid  ont  by  George  O. 
l^ffany,  tbe  owner  of  all  the  land  in  question, 
"for  the  use  and  occupation  of  such  persons 
as  might  thereafter  purchase  parts  or  por- 
tions of  land  frontli^  w  bounded  by  said 
lane  or  alley,"  etc.,  and  the  said  TlfEany  hav- 
ing conveyed  the  lot  owned  oy  plaintiff  with 
the  right  of  Ingress  and  egress,  as  hereinbe- 
fore specifled,  the  conduslon  Is  irresistible 
that  plaintiff  Is  entitled  to  Ingress  and  ^iress 
to  and  along  tbe  entire  rear  line  of  the  lot  so 
conveyed,  and  that  the  attempt  of  defend- 
ants to  constroGt  a  building  upon  a  portion 
of  such  alley  in  rear  ot  plaintiff's  lot  was  In 
violation  of  his  easement  oe  right  of  way 
tber^  Appellants  dalm  that  the  testimony 
falls  to  show  that  the  alley  was  laid  out 
Tiffany  for  the  benefit  of  parties  who  should 
tbaeaftor  purchase  lots  bordering  upon  It 
We  may  concede  the  point  boA  the  fact  re- 
mains that  ibere  was  evldOKce  to  show  that 
he  laid  out  the  all^  toe  that  or  some  other 
purpose,  and  having  done  so,  and  cimveyed 
the  abutting  lots  with  a  right  of  way  through 
the  aUey,  and  tbe  same  result  toUams.  It 
waa  th&e  as  a  patent  fact  sad  tbe  rl^t 
conveyed,  in  view  at  tbe  facts,  must  be  con- 
strued In  favor  of  plaintiff  to  extend  to  it  as 
such  existent  fact  Thoe  waa  evidence  that 
at  one  time  a  chicken  honae  about  16  feet  by 
10  was  omslmcted  upon  tiie  extreme  easter- 
ly end  of  tbe  all^  by  pladng  a  roof  upon  tlie 
fences,  and  by  a  partitimi  at  the  west  end 
thereof,  and  that  it  waa  finally  removed 
the  owner  of  the  tee  of  tbe  alley;  but  how 
long  it  remained  cannot  be  determined  from 
the  testimony,  as  neither  the  date  of  ite  con- 
struction or  removal  is  given.  This  was 
doubtiess  evidence  tendli^  to  show  that  the 
land  was  not  subject  to  an  easement  but  It 
was  by  no  means  concluslv&  Ttie  same  may 
be  said  of  an  orange  or  lemon  tree,  or  both, 
aald  to  have  stood  In  the  alley.  There  were 
three  exceptions  taken  to  the  introduction  of 
evidence,  none  of  which  are  Important  and, 
OS  they  are  not  urged  here  by  appellant  they 
need  not  be  discussed.  Tbe  Judgment  ap- 
pealed from  should  be  affirmed. 

We  concur:  HATNBS,  C;  BBLGHEB,  O 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  affirmed. 
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HOWARD  V,  McCHESNET.   (No.  19,334.) 
(Supreme  Court  of  California.  Ang.  14,  1894.) 
Fkocbbb  —  BsBvioe  or  Bommoks  bt  Pitblioatiov 

— SCPFIOIBXCT. 

1.  A  decree  of  forcdosnre  is  not  void  for  In- 
HuQicieiicy  of  tbe  affidavit  of  a  publication,  to  be 
for  two  months  in  a  certain  weekly  newspaper, 
where  the  affidavit  stated  tlut  the  summons 
was  published  therein  every  week  and  weAly 
for  more  than  two  mouths  from  the  26th  day  of 
Novemlier,  ISOl,  to  the  11th  day  of  February, 
18«^2.  although  the  affid^Jt^,»Uo^^^ 
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statement  of  pntiltcatlOTl  on  end)  serenth  day  be- 
tween the  two  dates  except  one;  the  previoiu 
direct  atatement  not  being  overcome  by  the  sab- 
MQtteDt  statement 

2.  It  was  competent  for  the  court  to  al- 
low in  evidence  a  second  affidavit  showing  that 
publication  was  made  on  the  date  omitted  in 
the  enumeration  made  in  the  first  affidavit. 

Department  2.  Appeal  from  superior  court, 
Saa  Diego  county;  B.  S.  Torrance,  Judge. 

Proceeding  by  Bryant  Howard  against  J. 
H.  McOhesney  to  set  aside  a  decree  of  fore- 
clOBure  entered  agadnst  him  by  default 
From  an  order  denying  the  motion  to  set 
aside  snch  decree,  plaintiff  appeals.  Af- 
firmed. 

B.  W.  Hendrick,  for  appellant  Sl.W.Britt, 

for  respondent 

McFARLAND,  J.  This  Is  an  appeal  by  the 
defendant,  McChesney,  from  an  order  deny- 
ing his  motion  to  set  aside  a  decree  of  fore- 
closure entered  against  him  by  default  EU 
motion  is  not  baaed  upon  section  473,  C!ode 
GlT.  Proc.  He  does  not  ask  to  be  allowed 
to  answer  to  the  merits.  It  was  not  made 
tintil  more  than  a  year  after  the  rendition  of 
the  judgment  It  rests  entirely  upon  the 
theory  that  the  judgment  is  absolutely  void, 
and  could,  therefore,  be  set  aside  at  any  time 
on  motion.  Service  was  bad  on  appellant 
by  publication,  and  he  bases  his  contention 
that  the  judgment  is  Toid  upon  the  ground  of 
the  insufilclency  of  the  affidavit  of  publlcai- 
tlon  made  before  the  entry  of  the  decree,  and 
attached  to  the  judgment  roll.  The  publlca- 
tton  was,  by  the  order  of  the  court,  to  be  for 
two  months  in  a  certain  weekly  newspaper; 
and  the  affidavit  stated  that  the  summons 
was  published  In  said  newspaper  every  week 
and  weekly  "for  the  period  of  more  than 
two  months  from  the.2Gth  day  of  November, 
1891,  to  the  11th  day  of  February,  1892,  viz." 
Then  follows  a  statement  of  each  seventh 
day  between  sold  two  dates,  except  that  the 
21st  of  January,  1892,— a  regular  day  for  the 
issuance  of  said  paper,— was  omitted  from 
the  enumo^tion.  The  omission  of  that  day 
Is  the  only  alleged  defect  in  the  affidavit  Be- 
fore the  motion  to  vacate  was  heard,  the 
court  allowed  the  person  who  made  the  first 
affidavit  to  file  a  second  one,  which  showed 
that  publication  was  made  on  said  January 
21st  The  order  must  be  affirmed.  The  judg- 
ment is  not  void  on  its  face.  It  contains  a 
recital  of  due  sei'vlce,  and  there  Is  nothing 
in  the  record  inconsistent  with  such  recital. 
The  previous  direct  statement  Id  the  affida- 
vit that  summons  was  published  each  week 
for  two  months  between  two  named  dates 
is  not  overcome  and  rendered  valueless  by 
the  subsequent  statement  tmder  a  videlicit 
The  most  that  con  be  sold  about  the  affida- 
vit is  Unit  It  la  ambiguous.  That  which'  fol- 
lows a  videlicet  does  not  desti-oy  that  which 
prcci'des  it  The  general  rule,  rather,  is  that, 
if  repugnant  to  the  preceding  matter,  it  will 
be  rejected.  Brown  t.  Berry,  47  111.  177; 
2  Abb.  Law  Diet  447,  635.  Moreovw,  the 


court  dearly  bad  tiie  right  to  aV.ow  fn  evi- 
dence the  second  affidavit  which  cleared 
away  any  possible  doubt  which  there  might 
be  about  the  meaning  of  the  first.  See  Her- 
man T.  Santee  (decided  Aujnist  13th  by  de- 
partmmt  1  at  this  court)  37  Fac.  309,  and 
cases  there  dted.  The  order  appealed  from 
Is  affirmed. 

We  concur:  DE  HAVEN,  J.;  FITZGER- 
ALD, J. 


4  Cal.  Unrep.  TV 
QnHJJ  V.  JAOOBY  eC  aL   (No.  19,330.) 
(Sa^wie  (3oiirt  of  GaUtomla.  Aug.  18,  1894.) 
Vbkdoh  and  Pdhchasbr— Resoissio!*  or  Cos- 

TBACT— PbBFOKMA  EtOB. 

1.  In  an  action  to  rescind  a  contract  for  the 
Bale  of  land,  which  provided  that  the  grantor 
was  to  bniid  a  levee  along  a  river,  whether  the 
levee  was  completed  within  a  reasonable  time 
is  a  question  for  the  court  sittinK  as  a  jnry; 
and.  In  the  absence  of  any  ptoot  of  damages  to 
the  grantee  from  failore  to  complete  the  same 
a  finding  that  It  was  completed  within  a  reason- 
able time  will  not  be  distnrbed,  tboogh  the 
work  was  not  completed  for  four  years. 

2.  Where  a  contract  for  the  conveyance  of 
land  facing  on  a  street  providea  that  a  levee 
shall  be  constmcted  on  the  "west  side  of  the 
said  tract"  which  ude  faces  a  street,  the  con- 
struction of  the  levee  in  the  center  of  the  street 
is  a  compliance  with  the  provision. 

Commissioners'  decision.  Department  1. 
Api>eal  from  superior  court,  Los  Anxeles 
county;  W.  H.  Clark,  Judge. 

Action  by  James  Quill  against  A.  Jacoby 
and  another.  There  was  a  judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

BL  C.  Heater,  for  appelant  Graff  &  Lath- 
am, for  respondents. 

SEARLS,  a  On  the  IStli  dar  of  J11I7, 
1S87,  James  Quill,  the  plaintiff  and  appel- 
lant herein,  entwed  into  two  wrltt^  eoi^ 
tracts  with  A.  Jacoby  and  L.  Thmi,  the  de- 
fendants and  respondents,  by  each  of  which 
the  plaintiff  agreed  to  pordiaae,  uid  the  de- 
fendants to  sell  and  ccmvey.  a  specified  lot 
in  the  "Jacoby  and  Thorn  Subdivision,"  In 
the  city  of  Los  Angdes.  For  one  lot  appe- 
lant was  to  pay  $800,— fSOO  down,  and  tlie 
remainder  In  two  equal  pajrments  of 
each,  at  six  and  twelve  months,  respective. 
For  the  other  lot  he  was  to  pay  $700  In  three 
equal  installments,— one  at  the  date  of  the 
execution  of  the  contract,  and  the  others  at 
six  and  tw^ve  months,  respectively.  One 
of  the  lots  was  designated  as  "Lot  4,"  and  the 
other  as  "Lot  3,"  both  In  block  L  of  said 
tract  The  deferred  payments  were  to  bear 
10  per  cent  interest  per  annum.  The  con- 
tracts were  identical  In  date  and  fwm,  ex- 
cept as  to  description  of  lots  and  the  amounts 
of  payment  Respondents  were  to  coavey 
the  lots  to  appellant  upon  payment  of  the 
final  installment  of  the  purchafle  price.  The 
contract  contained  the  following  further  stip- 
ulation: That  respondents  would  constnicr 
and  build  a  levee  altmg  the  we«t  aide  oC  said 
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tract.  In  accordance  with  the  plans  and  speci- 
fications as  fnmlshed  by  the  council  of  the 
city  of  Los  Ang^B,  and.  If  the  last  payment 
hereinbefore  provided  for  ahonld  grow  due 
before  said  levee  has  been  accepted  by  the 
dtr  as  completed,  then  the  last  payment 
above  referred  to  shall  be  deferred  until  said 
levee  has  been  accepted  by  the  pnH>er  offi- 
cers of  Ijos  Angelee  dty,  but  shall  be  Imme- 
diately dne  and  payable  on  the  acceptance 
ot  said  work  the  authcoltlee  of  the  dty  of 
Los  Angeles."  The  agreement  further  pro- 
vided that  completion  of  the  levee  at  an  ear- 
lier date  should  not  cause  the  last  payment 
to  become  dne  before  the  expiration  of  the 
year  trom  the  date  of  tlie  agreement  as  th«re> 
In  8i>eclfled.  AiHC>ellant  made  the  payments, 
except  the  last,  which  was  postponed  until 
January  6,  1891,  by  reason  of  the  noncon- 
stmctlon  of  the  levee,  at  which  laat-men- 
tloned  date  appellant  served  npcn  respond- 
^ts  a  writtoi  offer  to  relinquish  and  trans- 
f^  to  them  all  his  Interest  In  the  lots  under 
the  contract,  and  demanded  a  repayment  of 
the  money  by  him  paid  on  account  of  the  coo- 
tracts,  specifying  the  sums  so  paid,  which  be- 
fng  refused,  this  action  waa  brought  to  re- 
eorer  the  money  thus  paid,  aggregating  $1,107 
and  interest 

Defendants  In  their  original  answer  admit- 
ted the  leree  was  not  constructed;  averred 
that  a  reasonable  time  for  the  construction 
-thereof  had  not  cOapsed;  averred  t3iat  It  was 
Impracticable  to  construct  such  levee  until 
Its  continuation  above  and  along  Los  An- 
geles river  was  buUt;  averred  their  willing- 
ness to  construct  it  as  soon  as  the  connec- 
tlona  could  be  made;  averred  a  contract  be- 
tween the  city  of  Los  Angeles  and  a  railroad 
company;  by  whldi  the  latter  was  engaged 
In  building  the  whole  ot  the  levee  In  ques- 
tion, Indudlng  that  along  the  west  side  of  the 
lots.  The  answer  also  denied  an  off^  to  re- 
scind, retransf&r,  etc.  a  supplemental 
answer  defendants  av^red  the  completion 
and  acceptance'  of  tbe  levee  on  or  before 
April  11, 1892.  The  cause  vaa  tried  by  the 
court  without  the  Intervention  of  a  jury,  and 
written  findings  filed,  upon  whldi  Judgment 
was  entered  in  favor  of  the  defendants  for 
costs.  Plaintiff  appeals  from  the  ]udgm«it 
and  finm  an  order  denying  his  motion  for  a 
new  trial. 

The  dghth  finding  of  the  court,  which  in- 
tcdves  the  main  question  In  the  case,  la  as 
follows:  "That  the  levee  along  the  west 
side  of  said  (ract,  in  accordance  with  the 
plans  and  spedflcations  as  furnished  by  the 
council  of  the  dty  of  Los  Angeles,  is  ful^ 
completed,  and  was.  in  process  of  completion 
prior  to  the  Ist  day  of  January,  ISDl;  and 
the  commencement  of  the  construction  of  said 
levee  and  the  completion  thereof  were  witiiln 
a  reosfHiable  time  after  the  making  of  said 
contract  by  and  between  the  plaintiff  and 
defendants."  The  objections  made  to  Oils 
finding  are:  (1)  ^Dtat  the  evidence  shows 
that  no  l0vea  luis  «vaf  basii  made  along  the 


west  side  ot  the  tract  mentioned  in  the  coa- 
tracta;  (2)  that  the  evidence  and  pleadings 
show  that  prior  to  January  6,  1891,  no  levee 
had  been  commenced  along  the  west  side  of 
said  tract;  (S)  that  the  evidence  shows  that 
nearly  four  years  elapsed  after  contract  made 
before  completion  of  levee,  and  that  It  could 
have  been  built  tn  three  months.  It  appears 
from  the  evidence  that  the  land  agreed  to  be 
conveyed  to  plaintiff  lies  on  the  east  aide  of 
the  Los  Angeles  river,  fronting  upon  a  street 
or  boulevard  of,  say,  100  feet  in  width,  ruxt- 
ning  between  It  and  the  river;  that  a  levee 
in  front  of  lots,  in  block  L  (lot  4  being  in  the 
rear  of  lot  3,  and  not  fronting  on  the  boule- 
vard), would  be  of  no  avail  to  keep  out  the 
water  of  the  river  unless  continoed  up  the  rlv- 
say,  one  mile;  that  about  tiie  time  of  tbe 
ezecutioB  of  the  agreement  a  idan  was  de- 
vised for  the  construction  of  the  levee  by 
pn^>ert7  owners  in  interest,  and  a  contract 
was  let  for  the  work*  under  which  a  levee 
was  constructed  from  the  upper  end  to  with- 
in about  3,000  i!eet  of  thin  tract,  when  ttie 
WOTk  ceased  from  the  difficulty  In  getting 
timber  and  lumber.  Defendants  afterwards 
sought  to  obtain  the  necessary  timber  and 
lumber,  but  failed  to  do  so,  .  They  subsa- 
Quentiy  agreed  with  the  Los  Angeles  Ter- 
minal Railway  Company  that  the  latter 
should  construct  the  embankment  or  levee, 
and  have  and  use  it  as  a  roadbed  tor  Its  rail- 
way. The  embankment  is  from  8  to. 10  feet 
hi^  The  exact  time  of  Its  construction  in 
front  of  plali^lff's  lot  only  a^ears  Inferen- 
tiaUy  from  the  testimony  oEH.  F.'Staflord,  as 
oiglnear  and  a  witness  for  plaintiff,  who 
says  that  on  the  24111  of  Scq>tember,  1891.  he 
"made  a  snrv^  of  the  land  and  of  the  levee 
that  has  bem  constructed  by  the  Terminal 
Bailroad  along  that  pwtion  ot  the  subdlvi- 
sion  showing  blocks  *  •  •  and  lu,  as  tlte 
same  Is  delineated  On  the  map."  It  was 
therefore  constructed  prior  to  September  24, 
1891.  It  win  be  observed  that  the^  agree- 
ment specified  no  time  within  nrhltsh  the 
-levee  was  to  be  built  If  constructed  within 
the  year.  It  did  not  hasten  the  date  of  the 
last  payment  fw  the  land;  but,  If  not  con- 
structed, and  accepted  within  the  year,  the 
.effect  of  the  delay  was  to  defer  such  last  pay- 
ment until  the  levee  was  completed  and  ac- 
c^ted  by  the  dty  (tf  Los  Angeles.-  What 
was  a  reasonable  time  for  the  construction 
of  the  levee  (ccmcedlng  that  question  to  be 
Involved)  dep«idod  largely  upon  the  magni- 
tude and  diaracter  of  the  work  to  be  per- 
formed, and  all  the  surrounding  circumstan- 
ces. The  facts  entering  into  the  questicm 
were  peculiarly  within  the  province  of  a  Jury, 
or  the  court  sitting  as  sudi,  and  In  the  ab- 
sence of  any  allegation  or  proof  of  advan- 
tages which  would' have  accrued  to  appel- 
lant by  an  earlier  construction  of  the  levee, 
or  of  damage  to  him  by  the  delay,  we  are 
not  prepared  to  say  that  the  finding  of  the 
court  Is  contrary  to  the  evidence.  Non  con- 
stat but  that  the  fact  titat  the  last  paymept 
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was  deferred  nntll  the  levee  was  completed 
may  have  fully  compensated  appellant  for 
the  delay. 

The  objection  that  the  finding  that  the 
levee  was  "In  process  of  completion  prior  to 
the  date  of  the  rescission  of  the  contract  by 
appellant"  is  contrary  to  the  admission  of 
the  answer,  and  the  evidence  Is  technically 
correct  The  answer  admits  that  defendants 
had  not  commenced  the  construction  of  the 
leree,  but  avers  that  the  railroad  company 
had  commenced  building  it  on  the  10th  day 
of  November,  1890,  and  had  been  continu- 
ously engaged  thereat  up  to  the  time  of  an- 
swer, all  of  which  it  averred  was  well  known 
to  plaintiff,  and  In  the  supplemental  answer 
they  aver  its  completion.  No  part  of  it  in 
f1*ont  of  the  lots  in  question  bad  been  con- 
structed up  to  January,  1801.  The  further 
objection  that  no  part  of  the  levee  was  ever 
constmeted  "along  the  west  side  of  said 
tract"  is  without  merit.  Appellant  contends 
that  It  should  have  been  along  the  west  line 
of  the  "boulevard,"  whereas  In  fact  It  was  In 
front  of  lot  3,  and  on  or  near  the  center  of 
the  boulevard.  Lot  3.  as  Indicated  on  the 
map  referred  to  in  the  agreement,  lies  on  the 
east  side  of,  and  fronts  on,  the  boulevard. 
We  may  Indulge  the  presumption  that  a  con- 
veyance of  the  lot  will  include  the  fee  to  the 
middle  of  the  street  but  know  of  no  pre- 
sumption under  which  it  can  be  made  to  In- 
clude the  whole  of  the  street  The  embank- 
ment being  at  this  point  apparently  in  the 
middle  of  the  boulevard,  must  be  on  or  near 
the  line.  The  object  of  the  levee  was  no 
doabt  to  protect  the  land  from  ovm^ow  from 
the  river,  and  th«re  Is  no  su^estlon  that  It 
la  not  efficacious  to  that  result  The  question 
whether  or  not  the  boulevard  Includes  a  por- 
tion of  the  river  Is  one  not  raised  by  the 
pleadings,  and,  If  raised,  could  cut  no  figure 
tai  the  determination  of  the  question  involved 
here,  for  the  reason  that  the  failure  of  title, 
If  any,  te  not  of  any  land  agreed  to  be  con- 
v^ed.  Upon  the  facts  aa  found  by  tbe 
court  the  conclusions  of  law  are  correct  In- 
deed, It  may  well  be  doubted  whether,  as- 
suming the  tacts  to  be  as  stated  In  the  com- 
plaint, a  case  Is  made  undor  which  plaintiff 
was  authorized  to  tesdnd  the  contract 
"Where  the  failure  be  but  partial,  leaving  a 
distinct  part  as  a  subsisting  and  executed 
consideration,  and  leaving  also  to  tiie  other 
party  his  action  for  damages  for  tbe  part  not 
p^ormed,"  a  resdsairai  cannot  be  bad. 
Pars.  Cont  (8th  Ed.)  p.  679.  In  Franklin  v. 
MUler,  4  Adol.  &  B.  SOO,  LItUedale,  J.,  says: 
"It  is  a  clearly-recognised  prIncUite  Uiat  If 
th^'e  Is  only  a  partial  failure  of  perform- 
ance by  one  party  to  a  contract  for  which 
there  may  be  a  compensation  In  damages, 
the  contract  is  not  put  an  end  to."  It  would 
seeui  that,  when  tbe  parties  stipulated  that 
the  last  payment  upon  the  land  should  be  de- 
ferred until  the  levee  was  constructed,  they 
agreed  upon  the  consequences  which  should 
follow  a  failure  to  construct  tbe  levee,  and 


that  in  such  a  case,  &ere  having  been  iio 
time  specified  within  which  It  was  to  be  con- 
structed, the  delay  should  not  unless  greatly 
extended,  give  a  right  to  a  rescission.  The 
Judgment  and  order  appealed  from  should  be 
affirmed. 

We  concur:    TBMPLB,  C;  HATNES.  C 

PER  CURIAM.  For  the  reasons  giv&i  in 
the  foregoing  opinion,  the  Judgment  and  «>• 
der  appealed  from  are  affirmed. 


In  re  LOWBNTHAL.    (No.  21.090.) 
(Snprome  Court  of  California.    Aug.  23,  18&i.) 

DiBBARMENT   Oy  ATTORSET— W HBN  GKAJfTItD. 

An  application  to  disbar  a  lawyer  for  ap- 
propriating funds  collected  by  him  will  not  be 
entertainet2  till  the  truth  of  tbe  matter  baa  been 
settled  in  a  criminal  prosecution,  or  in  an  ac- 
tion to  recover  tlie  money.  Wyatt  t.  Stephens 
(Cal.)  36  Pac.  686,  followed. 

Application  to  disbar  H.  H.  Lowenthal,  an 
attorney  at  law.   Application  denied. 

J.  D.  Sullivan  and  Herbert  Choylnsky*  for 
relator. 

PER  CURIAM.  This  Is  an  accusation 
against  an  attorney  at  law,  charging  him 
with  a  breach  of  professional  duty  to  his 
client  After  the  filing  of  the  accusation, 
It  was  considered  by  the  court  in  connection 
with  a  similar  charge  against  Stephens,  and 
the  citation  was  denied  upon  the  grounds 
stated  in  the  decision  In  that  case.  36  Pac. 
5S0.  It  seems,  however,  that  by  some  in- 
advertence, no  order  has  been  formally  en- 
tered in  this  case.   Citation  denied. 


inCaLW 

WOODRUFF  et  aL  V.  PERRY  et  «L   (No.  19;- 
405.) 

(Supreme  Court  of  Galifornia.  Aug.  25,  1894.) 

laaiGiTioN  TA.X— Void  AassssuBNT  —  Enjoixiso 
Sale. 

Where  an  assessment  for  irrigation  pur- 
poses is  void  because  not  authorised  oy  vote  of 
the  Sectors  of  the  district,  a  sale  timennder 
will  be  enjc^ed,  as  audi  Invalidity  would  not 
appear  in  the  tax  deed. 

Department  2.  Appeal  from  sapo-lMr  eonrU 
San  DiegD  county;  B.  S.  Torrance.  Judge. 

Action  by  Woodruff  and  others  against  Wes- 
ley Pory  and  Otay  Irrigation  District  to 
enjoin  a  sale  under  a  tax  levy.  There  was  a 
Judgment  for  plaintiffs,  from  which  defend- 
ants appeal.  Affirmed. 

C.  H.  Rlppey  and  D.  U  Wlthlngton,  for 
appellants.   D.  U  MurdodE,  tar  respondenta 

DE  HAVEN,  J.  The  assessment  referred 
to  in  the  complaint,  not  having  been  au- 
thorized by  a  vote  of  the  electors  of  the  Otay 
Irrlgatton  District  was  Illegal,  under  the  mle 
announced  in  tbe  case  of  Tregea  t.  Owens. 
94  OaL  817, 29  Bac.  648;  and^BSunnuchfs  tbe 
Digitized  by  VjOOQIC 


ObL) 


ABBOTT  v.  76  LAND  ft  WATBB  CO. 


627 


inralidltr  of  sucb  asseeBment  Totild  not  ap- 
pear upon  tbe  face  of  the  deed  to  be  glren 
the  pnrchaBer  at  the  sale,  on  account  of  the 
tax  levied  by  anch  assessment  becotnins  de- 
linquent, the  plaintiffs  are  entitled  to  the  in- 
junction given  by  tbe  Judgment  appealed 
from.  Plxley  v.  Hugglns.  15  CaL  127;  Burr 
V.  Html;  18  Oal.  3/0^   Jodgment  afflrmed. 

We  concur:  FITZOERAXI),  X;  McFAB- 
LAND,  J. 


ABBOTT  T.  79  liAKD  &  WATBB  CO.  (E7o. 
Ifi^T.) 

<Snpf«ne  Court  of  Gallfornia.   Aug.  2S,  ISM.) 

MaUOIOOB  COVVBHSION— PiTNtVtVB  Dahaqbs— 

SUFFICIBNCT  OF  E7IDBNCB. 

A  Judgment  for  pusitlve  damageB,  in  an 
action  for  the  malicious  couTeraioa  of  cer- 
tain wheat,  poaceably  taken  by  defendant  under 
a  bona  fide  claim  of  title,  and  by  the  advice  of 
reputable  counsel,  will  be  set  aside,  where  the 
only  evidence  of  malice  ia  a  statement  made  by 
defendant  at  the  time,— that  It  was  too  rich  for 
pbiiiitiif  to  litigate  with. 

Department  2.  Appeal  from  superior 
«ourt,  Fresno  county;  M.  K.  Harris,  Judge. 

Action  by  O.  li.  Abbott  against  76  Land  & 
Water  Company.  There  was  a  Judgment  for 
plaintiff,  from  which  defendant  appeals.  Re- 
versed. 

W.  S.  Goodfellow  and  L.  L.  Cory,  for  ap- 
pellant Thompson  &  Thompsw  and  Gea  B. 
Oraham,  for  reepondasit. 

McFARLAND,  J.  Action  to  recover  for 
the  wrongful  conversion  by  defendant  of 
-certain  wheat  alleged  in  the  complaint  to 
have  been  the  property  of  plaintiff,  and  to 
have  been  of  the  value  of  $305.  It  is  averred 
that  the  wheat  was  taken  maliciously,  and 
for  the  purpose  of  oppression.  The  Jury  re- 
turned a  verdict  for  plaintiff  in  the  sum  of 
^,827,  tor  which  amount  Judgment  was  ren- 
dered for  plaintiff.  Defendant  appeals  from 
tbe  Judgment,  and  from  an  order  denying 
its  motion  for  a  new  trial. 

Of  course  all  of  the  verdict  over  and  above 
4305  (assuming  the  wheat  to  be  of  that  val- 
ue), and  7  per  cent  per  annum  Interest  there- 
•on,  was  for  punitive  damages,  or  smart  mon- 
«y;  and  we  see  no  evidence  in  the  record 
warranting  such  a  verdict,  or  any  verdict 
£Lt  all,  not  confined  to  compensation  for  the 
actual  detriment  suffered  by  respondent  on 
Account  of  the  conversion  of  the  wheat  The 
admitted  facta  are  that  In  December,  1885, 
appellant,  being  tbe  owner  of  a  certain  tract 
of  land,  made  a  leaae  (or  cropping  contract) 
thereof  to  reepondent  for  a  term  ending  Oc- 
tober, 1886.  The  lease  granted  the  privilege 
of  extending  it  for  two  years,  and  also  an 
option  to  respondent  to  purchase  the  land  at 
a  certain  price.  Before  the  expiration  of  tbe 
first  term  a  second  lease  was  made  by  appel- 
lant to  respondent,  which  did  not  state  the 
option  to  purchase.  Under  this  lease  or 
cropping  conttact  one^flfth  of  tbe  wheat 


raised  on  the  land  annually  was,  when  sack- 
ed, to  be  the  property  of  tbe  appellant  Re- 
spondent contended  that  under  these  leaaea 
he  had  the  option  of  purchasing  the  land  un- 
der the  second  lease.  During  the  running  of 
the  secmd  lease  he  offered  to  pnrc^iase  the 
land  at  the  price  named  In  the  flrat  lease,— 
the  land  having  greatly  Increased  In  value,— 
and  appellant  denied  his  right  to  purchase; 
and  In  July,  1888,  req;>ondent  commenced  an 
action  to  compel  appellant  to  convey  to  him 
the  said  land.  The  action  was  decided  in 
the  trial  court  in  favor  of  reapcmdent,  and 
was,  upon  appeal,  afflrmed  by  this  court  in 
January.  1891.  87  CaL  S23,  25  Pac.  693.  In 
August,  1888,  the  appellant  took  the  wheat 
sued  for  In  this  present  action.  It  was  taken 
from  said  leased  or  cropped  land;  appellant 
claiming  to  own  It  as  <nie-fifth  of  the  wheat 
raised  that  year,  and  belonging  to  appellant 
There  is  nothing  to  show  that  the  appellant 
did  not  in  perfect  good  fiUth,  litigate  re- 
spondent's right  to  purchase  the  land  from 
which  the  wheat  was  tokw.  He  was  ad- 
vised by  eminent  counsel  that  respondent 
had  not  such  right  and  tbe  question  presait- 
ed  was  one  about  which  lawyors  might  well 
differ.  See  Abbott  v.  Water  Co.  (CaL)  36  Poc 
1.  And  tliere  was  no  evidence  which  Justi- 
fied the  Jury  In  finding  that  the  act  of  tak- 
ing  the  wheat  was  malicious,  or  done  for 
tbe  purpose  of  oppression.  Appellant  claim- 
ed, and  in  good  faith,  so  far  as  it  appears, 
that  it  owned  the  land  and  the  wheat  and 
demanded  It  of  respondent,  who  dMiied  Its 
right  to  take  it  and  forbade  the  removal  of 
tbe  wheat  Appellant's  agents  then  went 
some  distance,  to  the  city  of  Fresno,  to  con- 
sult their  counsel,  who  advised  them  what 
to  do.  He  told  them  that  the  wheat  belong- 
ed to  appellant;  that  If  the  wheat  was  tok' 
en  away  by  respondent  appellant  would  lose 
Its  rent;  that  they  should  go  and  take  the 
wheat  If  they  could  do  so  peaceably,  but 
not  to  use  fwce;  and  that,  if  they  could  not 
get  It  peaceably,  to  come  back,  and  he  would 
commence  legal  proceedings.  Acting  on  this 
advice,  appellant's  agents  went  to  the  land 
on  another  day,  and,  no  other  person  being 
present  they  took  the  wheat  No  threate, 
violence,  or  force  was  used.  Of  coursa,  aa 
the  litigation  about  the  option  to  purchase 
the  land  terminated  I<Mig  afterwards  in  favor 
of  reepondent,  appellant  is  liable  for  the 
value  of  the  wheat  taken;  but  the  verdict  Is, 
confessedly,  for  over  f5,(X)0  more  than  sucb 
value.  Tbe  respcmdent  testified  that  when 
he  was  about  to  commence  bis  action  to  ea- 
force  his  right  to  purchase  the  land,  one  of 
the  officers  of  the  appellant  said  to  him  that 
the  appellant  was  too  rich  for  him  to  liti- 
gate with;  and  this  item  of  testimony  seems 
to  be  about  the  only  basis  of  a  verdict  for 
nearly  20  times  the  amount  of  the  detriment 
suffM-ed  by  respondent.  There  waa  some 
evidence  erroneously  admitted  as  to  certain 
matters  oocurriz^  long  after  tbe  taking  of 
the  wheat  and  with  reference  to  dlflfircooes 
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■fietweoi  the  parties  abont  other  property; 
bat  even  tbat  erldwce,  If  it  had  been  prop- 
erly admitted,  would  not  have  Justified  the 
Terdlct  In  this  caae.  As  to  the  act  of  taking 

'  the  wheat,  upon  which  this  present  action  Is 
fonoded,— to  which  alone  the  evidence  should 
have  been  confined,— there  Is  nothing  in  the 
record  to  warrant  the  jury  to.  finding  that  It 
was  not  done  under  a  bona  fide  claim  of 
right,  and  without  malice  or  oppression.  Re- 
spondent was  therefore  entitled  only  to  com- 
pensation for  the  conTerslon.  Indeed,  the 
verdict  was  in  the  teeth  of  the  following  In- 
stmcUon  given  in  the  trial  court:  "You  are 
further  instructed  that  the  defendant  had  a 
perfect  legal  rlgbt  to  rely  on  the  advice  of 
Its  attorneys,  and  that  If  you  find  from  the 
evidence  that  P.  D.  Wlgglnton  was  a  reputa- 
ble attorney  In  the  state  of  California,  and 
he  gave  certain  advice  to  the  defendant  cor- 
poration, which  It  followed  in  good  faith,  and 
that  In  so  following  such  advice  the  defend- 
ant took  the  wheat  as  shown  by  the  evidence, 
then  in  that  event  the  defendant  did  not  act 
maliciously,  and  the  plaintiff  can  recover  of 
the  defendant  only  the  actual  damage  suf- 
fered by  reason  of  the  conversion."  See  Sel- 
den  V.  Cashman,  20  CaL  57;  Dorsey  v.  Man- 
love.  14  Cal.  553;  Phelps  v.  Owens,  11  Cal. 
28.  The  Judgment  and  order  appealed  from 
are  reversed,  and  the  cause  remanded  for  a 
new  trial. 

We  coneuR  DB  HATBN,  J.;  FITZQBB- 
ALD,  J. 
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JOHNSON  T.  YUBA  COUNTY.  (No.  18,290.) 
(Supreme  Court  of  California.  Aug.  IB,  IS&i.) 
GlLBcnoiT— List  ot  Nohikatiotis— Fdblioation— 

StaTDTB— COSBTRUCTION— EXPENflB  —  LuBILITT 

OF  CocNTT— Actios— Pleading. 

LPol.  Code,  S  1194.  as  amended  by  Act 
March  20,  ISBl,  p.  168,  provides  that  at  least 
10  days  before  an  election  the  county  clerk  shall 
publish  ia  two  newspapers  the  nominations  to 
office  certified  to  him  by  the  secretary  of  state, 
and  those  filed  with  him;  that  he  shall  make 
not  less  than  two  pablications  before  dection 
day,  one  being  on  the  last  day  the  paper  is  is- 
sued before  election  day;  and  that  the  list  of 
nominations  published  ^all  be  arranged  in  the 
order  and  form  in  which  they  will  be  printed  on 
the  ballot.  HeU,  that  the  statute  does  not  re- 
quire the  publication  of  a  separate  list  of  nom- 
inations for  each  pcdltical  subdivision  of  the 
county  havina*  offices  to  fill,  but  requires  only 
the  publication  of  one  general  list. 

2.  The  cost  of  such  publication  Is  a  county 
charRe. 

8.  In  an  action  against  a  county  to  recover 
for  pabiishittg  such  list,  plaintiff  need  not  allege 
that  there  Is  money  in  the  county  treasuiy  to 
meet  the  demand,  or  that  the  allowance  of  the 
demand  would  not  exceed  the  limit  of  liability 
which  the  county  is  anthoriaed  to  contract  for 
the  fiscal  year. 

Department  1.  Appeal  from  superior  court, 
Tuba  county;  E.  A.  Davis,  Judge. 

Action  by  Frank  W.  Johnson  against  the 
county  of  Yuba,  Cal.,  to  recover  for  services 
rendered  In  publishing  certain  lists  of  nom- 
inations,  as  required  by  statute.   From  or- 


ders sustaining  a  motion  to  strike  parts  of 
the  complaint,  and  sustaining  a  demnrrer  to 
and  dismissing  the  complaint,  plalntifT  ap- 
peals. Reversed. 

W.  EL  Cu-lln,  M.  B.  Sanborn,  and  Richard 
Belcher,  for  appellant  B.  P.  HcDanlel  and 
J.  H.  Craddock,  tm  respondent, 

VAN  FUBiBT,  J.  The  wxpetitx  conrt  did 
not  en*  In  striking  from  the  coiqplaint  ttie 
matter  objected  to  as  lir^evant  and  redun- 
dant The  action  was  to  recover  for  services 
rendered  in  publishing  the  list  of  nomina- 
tions required  to  be  published  by  the  county 
derk,  nnder  lectioii  UM  of  the  Political 
Code,  foe  tin  teoBnH  dectloa  In  Novembv. 
188!!,  in  the  oonnty  of  Tuba.  The  allegations 
contained  in  the  matter  stricken  oat  proceed- 
ed nprai  the  theory  that  the  statute  required 
the  publication  of  a  separate  list  of  the  nom- 
Inatiwis,  complete  in  Itself,  for  eadi  of  the 
political  snbdlTlslons  of  the  cotmly  ba-rlng 
offices  to  fill;  each  list  to  contain,  besides  the 
names  of  those  nominated  toe  state  and  coun- 
ty offices,  only  the  names  of  the  district  or 
township  nominees  In  the  county  to  be  voted 
for  in  a  particular  district  or  township^  and, 
in  pursuance  of  this  the(HTt  alleged  the  pab- 
lication  of  13  separate  lists,—!  for  each  ot  2 
supervisor  districts,  and  1  for  each  of  11  Ju- 
dicial townships,  l^e  statute  will  bear  no 
such  conetruetlon.  It  provides  Ifaat:  "At 
least  two  days  before  an  election  to  fill  any 
public  office,  the  county  clerk  of  eadi  county 
shall  cause  to  be  published  In  at  least  two 
newspapers  of  genoul  circulation  within  the 
county  the  nominations  to  office  certified  to 
him  by  the  secretary  of  state,  and  also  all 
those  filed  with  the  county  clerk.  He  shall 
make  not  less  than  two  publications  in  each 
of  such  newspapers  before  election  day,  one 
of  such  publications  being  made  upon  the 
last  day  upon  which  such  newspaper  is  Is- 
sued before  the  day  of  election.  The  list 
of  such  nominations  published  by  the  county 
cl«-ks  of  the  respective  counties  shall  be  ar- 
ranged in  the  order  and  form  in  whldi 
they  will  be  printed  upon  the  ballot"  Rea- 
sonably construed,  this  language  contem- 
plates the  publication  of  one  genial  list  of 
all  nominations  upon  which  the  people  of  the 
county  will  be  called  to  «terclse  their  choice. 
The  evident  pwpose  of  the  statute  la  the 
education  of  the  voters  of  the  county  In 
their  duties  as  elect(H*s,  by  informing  tbem 
of  the  names  of  those  proposed  for  their  suf- 
frages for  the  various  offices  to  be  filled  at 
the  ensuing  election,  and  the  general  order 
and  form  In  which  the  names  will  appear 
on  the  ballot  to  be  voted,  that  the  voters  may 
thus  he  afforded  the  opportunity  to  acquaint 
themselves  with  the  character  and  fitness  of 
such  nominees,  and  how  to  mark  their  tick- 
ets, thus  enabling  them  to  more  readily  and 
Intelligently  discharge  their  duty  on  the  day 
of  election.  This  purpose  Is  as  well  sr'>- 
served  by  the  pablicatlon  of  one  general  list 
embradng  all  the  nominattou  as  It  would  bo 
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by  tb»  mode  aOopteA  Kptwllazit's  aoAgnae. 
It  is  not,  u  appellant  erroneonBlT  contends, 
an  exact  copy  or  fac  simile  of  the  official 
ballot  that  is  to  be  published,  but  a  "list  of 
seminations."  Nor  Is  it  contemplated,  ap- 
parently, that  the  Information  to  be  ftir- 
nlshed  by  such  publication  will  be  neces- 
sarily as  exact  In  all  respects  as  that  to  be 
had  by  the  voter  from  an  Inspection  of  the 
"sample  ballot"  provided  for  In  section  1210, 
PoL  Code,  to  be  furnished  to  voters  five  days 
before  election,  or  the  official  ballot  to  be 
voted  on  election  day,  but  Is  rather  to  pre- 
pare the  mind  of  the  votw  In  a  general  way, 
as  atwve  Indicated,  for  a  more  ready  under- 
standing of  such  official  ballot,  when  he 
comes  to  vote.  To  adopt  a  constmctlon 
which  would  sustain  the  attitude  of  appel- 
lant would  be  simply  to  impose  an  unreason- 
able burden  of  expense  upon  the  taxpayers 
without  any  corresponding  ben^t  The  mat- 
ter, being  Irrelevant  to  the  cause  of  action 
stated,  was  properly  reached  on  a  motion  to 
strike  out 

We  think,  however,  that  the  complaint  was 
not  open  to  the  objections  raised  by  the  de- 
murrer, and  that  the  latter  should  have  been 
overruled.  The  objection  that  the  cost  of 
the  publication  provided  for  by  the  act  Is 
not  made  a  county  charge  Is  untenable.  It 
ia  a  part  of  the  county  advertising,  and  falls 
within  the  [rovlBions  of  subdivision  23,  |  25, 
of  the  county  government  act  (St  1801,  p. 
305),  by  which  the  supervisors  are  author- 
ized to  provide  for  such  advertising.  Nor  Is 
it  any  ground  of  demurrer  that  it  is  not  al- 
leged that  there  was  money  In  the  county 
treasury  to  meet  the  demand,  or  that  the 
allowance  of  the  demand  against  the  county 
would  not  exceed  the  limit  of  liability  which 
the  county  was  authorized  to  contract  for 
the  fiscal  year.  This  was  purely  matter  of 
defense,  if  it  existed.  Johnson  v.  Sacra- 
mento Co.,  65  Cal.  481,  4  Pac.  463.  We 
think  the  other  objections  urged  to  the  com- 
plaint equally  untenable.  Judgment  re- 
versed and  cause  remanded,  with  directions 
ko  the  lower  court  to  ororule  the  demurrer. 

We  concur:   HARRISON,  J.;  OAROUTTS, 

J. 
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PEOPLE  V.  WELLS.    (No.  21,089.) 
(Supreme  Court  of  California.   Aug.  81,  1894.) 

PeIUTIRT— EVIDESCE. 

In  a  prosecution  for  perjury  for  testi- 
fying on  the  trial  of  one  D.  for  the  larceny  of 
a  cow,  that  he  met  the  cow  going  towards  D.'b 
bonae  early  in  the  inorning,  and  that  D.  took 
it  up.  corroborative  facta  are  insufficient  with- 
out direct  testimony  of  one  witness  that  such 
meetiug  did  not  take  place. 

Department  2.  Appeal  from  superior  court, 
Fresno  co;inty;  S.  A.  Holmes,  Judge. 

John  Wells  was  convicted  of  perjury,  and 
appeals.  Reversed. 

Frank  H.  Short,  for  appellant.  Atty.  Gen. 
Bart^  tot  tb9  People. 

v^7F.no.lO— M 


aAROUTTB.  J.  The  appellant  has  been 

convicted  of  the  crime  of  perjury,  and  now 
appeals  from  the  Judgment  and  order  de- 
nying his  motion  for  a  new  trial.  Section 
1968  of  the  Code  of  Oivll  Procedure  provides 
ttiat  perjtury  must  be  proved  by  the  testi- 
mony of  two  witnesses,  or  one  witness  and 
corroborating  circumstances.  This  declara- 
tion of  the  Code  clearly  means  that  the  falsity 
of  the  accused's  statements  must  be  shown 
to  the  Jury  by  the  positive  testimony  of  two 
witnesses,  or  of  one  witness  and  circnmstan- 
ees  corroborating  the  statement  of  such  wit- 
ness, in  order  that  the  defendant  may  be  le- 
gally convicted  of  the  crime  of  perjury.  In 
other  words,  the  law  prescribes  a  dlfferoit 
role  of  evidence  In  this  class  of  cases,  both 
as  to  the  kind  and  amount,  as  compared  to 
the  great  majorl^  of  violations  of  the  law. 
The  rule  Is  different  as  to  the  kind  of  evl- 
deoce,  tat  positive  evidence  Is  absolutely  nec- 
essary, and  circumstantial  evidence  alone  Is 
never  sufficient  Again,  for  nearly  all  vto- 
latlons  of  the  law  the  evidence  of  one  credi- 
ble witness  is  sufficient  to  sunxHrt  a  convic- 
tion, but  in  prosecutions  for  perjnrjr  the  rule 
is  <dearly  to  the  contrary. 

In  the  present  case,  one  Dlllwood  was  upon 
trial  charged  with  grand  larceny  In  stealing 
a  cow,  the  cow  b^ng  found  In  DlUwood's 
bam  about  11  o'do(^  a.  m.,  and  having  been 
stolen  some  miles  away  upon  the  previous 
night  The  defendant  In  this  case  appeared 
at  the  trial  as  a  witness  In  DlUwood's  Inter- 
est ftnd  testified  that,  about  S  a.  m.  <^  the 
same  morning,  he  was  traveling  In  his  cart 
np<»i  the  public  highway  near  DlUwood's 
house,  and  met  this  cow  upcm  a  bridge,  the 
cow  tben  going  towards  DlUwood's  house, 
and  that  he  then  saw  DiUwood  drive  the 
cow  Into  his  born,  and  at  that  time  DiUwood 
stated  that  the  cow  was  not  his  cow.  It 
was  aUeged  In  the  Information  that  this  tea- 
timtmy  was  false,  and  the  charge  of  per- 
jury Is  based  thereon.  We  wUl  not  enter 
into  a  discussion  as  to  the  materlBllI^  of  this 
evidence  as  bearing  upon  the  grand  lai-ceny 
charge,  but  wlU  concede  It  to  be  material.  It 
Is  then  left  for  us  to  consider  the  sufficiency 
of  the  evidence  Introduced  at  this  trial  to 
support  the  verdict 

As  we  have  already  suggested.  In  order 
that  the  evidence  may  be  sufficient  there 
must  be  positive  testimony  to  a  contrary 
state  of  facts  from  that  sworn  to  by  the  de- 
fendant at  the  previous  trial.  For  Instance, 
to  support  the  charge  of  perjury  as  to  the 
alleged  false  statement  of  defendant  that  he 
met  the  cow  at  the  time  stated  upon  this  par- 
ticular pubUe  highway.  It  was  necessary  to 
produce  the  positive  testimony  of  one  wit- 
ness at  least  that  such  meeting  did  not  take 
place,  as  that  the  defendant  was  not  at  that 
time  at  that  place,  or  that  the  cow  was  not 
there;  and  the  same  rule  is  equally  appli- 
cable to  the  remaining  portions  of  the  alleged 
false  testimony.  The  corroborating  clrcum- 
BtanceB  disclosed  by  tbe  record  ar&.gufficlent- 
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I7  establlBhed,  but  the  one  wttness  to  fur- 
Dish  the  positive  testtmony  of  the  oommls- 
Blon  of  the  perjury  was  not  produced  at  the 
trial.  The  record  discloses  no  witness  who 
testifies  that  the  aforesaid  meeting  between 
the  defendant  and  the  cow  did  not  take  place. 
The  falsity  of  defendant's  statements  as  to 
the  alleged  meeting  may  well  be  termed  the 
"corpus  delicti,"  and  In  cases  like  the  pres- 
ent the  corpus  delicti  must  be  proven  by  the 
positive  evidence  of  at  least  one  witness. 
The  defendant's  testimony  ^ven  tn.  the  grand 
larceny  case,  and  as  set  out  tn  the  informa- 
tion, Is  only  proven  to  be  false  by  Incidents 
and  circumstances  occurring  at  other  times 
and  places;  and,  while  snch  evidence  In  a 
case  of  the  present  character  Is  proper  as 
furnishing  the  corroborating  circumstances 
required  by  the  section  of  the  Code  we  have 
quoted,  it  In  no  sense  takes  the  place  of  the 
positive  and  direct  evidence  of  one  witness 
as  to  the  corpus  dellcltl  demanded  by  the 
statute.  As  supporting  the  genial  princi- 
ple that  the  direct  testimony  of  one  witness 
Is  necessary  to  prove  the  charge  of  perjury, 
see  1  Greeol.  £v.  $  257,  and  3  Buss.  Crimes, 
marg.  p.  78.  In  the  case  of  U.  S.  v.  Wood, 
14  Pet  430,  It  is  held  that  a  person  may  be 
convicted  of  perjury  upon  certain  kinds  and 
classes  of  documentary  evidence,  and  thus  the 
offense  be  proven  without  the  testimony  of  a 
living  witness;  but  It  Is  said  In  that  case: 
"It  must  be  conceded  no  case  has  yet  oc- 
curred In  our  own  or  the  English  courts 
where  a  conviction  for  p^Jury  had  been  had 
without  a  witness  speaking  to  the  corpus 
delicti  of  the  defendant,  except  in  a  case  of 
ccaitradlctory  oaths  by  the  same  person." 
As  to  whether  or  not  a  confession  of  the  de- 
fendant would  be  sufficient  evidence  to  stand 
In  lieu  of  the  testimony  of  the  one  witness 
we  are  not  called  upon  to  decide,  as  the  evl- 
doice  found  In  the  record  pertaining  to  an 
alleged  confession  is  wholly  insufficient  to 
prove  It  For  the  foregoing  reasons,  the 
Judgment  and  ord«r  are  rerersed,  and  a  new 
trial  ordra«d. 

We  concur:  McFABIiAND,  J.;  FITZGBB- 
ALD,  J. 


US  Cal.  CM 

TKMPLB  ST.  OABO:  RT.  CO.  v.  HELL- 
MAN  et  al.   (No.  19,136.) 
<Supreme  Court  of  California.    Aug.  31,  1894.) 

SST-Orr— COBPOBATIOKS— COMTRICTS— BdRDBN  OF 

pRoor— Brbach  op  Comuact. 

1.  Where  a  railroad  company,  aa  an  Induce- 
ment to  establish  a  baseball  park,  to  Increase  its 
traflic,  executes  its  note,  and  exacts  in  return  a 
contract  Becured  by  a  bond  providing  for  the 
paj-ment  of  the  note  on  failure  to  perform  the 
contract,  the  principal  and  sureties,  when  sued 
on  the  bond,  are  entitled  to  eet  off  against  the 
aniouiit  of  the  note,  with  interest,  any  money 
paid  i>iir-<tiant  to  the  contract. 

2.  The  giving  of  a  oote  by  a  street  railway 
for  the  purpose  of  increashig  Its  legtlmate  busi- 
ness is  not  ultra  vires. 

&  Aft&e  defendant  has  by  its  ocmtract  ad- 


mitted the  execution  of  a  note  by  plaintiff  in 

pursuance  of  the  contract  the  burden  of  proof  to 
show  want  of  authority  in  executing  it  is  on  the 
defendant. 

4.  Where  a  contract  made  in  con^deratloa 
of  a  note  stipulates  that  action  may  be  taken  im- 
mediately after  its  breach,  a  inior  payment  of 
the  note  is  not  necessary  to  recovery  on  the  ctm- 
triict. 

In  bank.  Appeal  trota  superior  court.  Los 
Angeles  coontr;  Walter  Van  Dyke,  Judge. 

Action  on  a  bond  by  the  Temple  Street  Ctr 
ble-Railway  Company  against  Marco  B^- 
mnn  and  others.  Judgment  for  plalntlfl.  Be- 
versed. 

Graff  A  Latham,  tor  appellants.  Ohapmin 
&  Hendrlck,  fior  reapondoit 

BEATTT,  C.  J.  On  May  5, 1890,  the  plata- 
tlff  was  a  corporation  owning  and  engaged 
In  operating  a  street  railway  at  Los  Angeles, 
and  the  defendant  Marco  Hellman  was  con- 
ducting a  baseball  park  mi  First  street  hi 
that  city.  For  the  purpose  of  Increasing  the 
traffic  on  its  road,  the  plaintiff,  at  the  date 
mentioned,  executed  to  Hellman  Its  negotia- 
ble promissory  note  for  ?5,500,  payable  hi 
two  years,  with  Interest  at  the  rate  of  10  per 
cent  per  annum,  which  he  transferred  to  a 
thiid  party,  who,  at  the  commencement  of 
this  action,  was  the  owner  and  holder  there- 
of. In  consideration  of  the  recdpt  of  this 
note,  Hellman  on  his  part  agreed,  among  oth- 
er things,  to  discontinue  the  playing  of  base- 
ball at  the  First  street  grounds,  and  within 
60  days  to  establish,  and  for  two  years  there- 
aft^  to  maintain,  a  flrst-dass  baseball  part 
on  a  tract  of  land  adjacent  to  plaintiff's  line, 
of  which  he  had  become  the  lessee.  He 
further  agreed  to  give  at  the  new  grounds 
not  less  than  101  games  of  baseball  oc  other 
equivalent  entertainment  each  year,  to  pro- 
vide suitable  accommodations  for  the  public 
and  to  pay  over  to  the  plaintiff  mwithly  10 
per  cent  of  the  gross  receipts  for  admissions. 
The  other  defendants,  In  order  to  induce  the 
plaintiff  to  entOT  into  this  omtract  and  to  ex- 
ecute Its  said  promissory  note  to  Hellman, 
became  his  sureties  on  a  bond  in  the  penal 
sum  of  $7,000,  cMiditioaed  for  the  faithfnl 
performance  by  him  of  the  {H'inclpal  contract 
or,  In  case  of  the  violation  of  any  of  its  stipo- 
lations,  to  save  the  plaintiff  harmless  on  ac- 
cotmt  of  its  promissory  note.  Hellman  hav- 
ing tailed  to  complete  his  preparatlCHis  to 
open  the  new  grounds  within  60  days,  be 
and  his  siureties,  on  July  5th,  obtained  an  ex- 
tension of  time  until  August  1st  and  on  the 
2d  of  August  they  obtained  a  further  exten- 
sion of  time  until  October  1st  Both  of  these 
extension  agreements  wore  in  writing,  and 
contained  various  stipnlations  In  regard  to 
continuing  the  games  at  the  First  street 
groonds,  division  of  the  gate  receipts.  Indem- 
nity to  id^tiff  tor  loss  of  fares,  and  other 
matters  not  requiring  special  notices.  In  ad- 
dition to  these  things,  Hellman  and  his  sure- 
ties, at  the  time  of  obtahilng  the  secMid  ex- 
t»i8i(n,  executed  a  new  <wtract  ot  tndem- 
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nltr  to  the  [daintlff,  which,  after  referring 
to  and  redting  the  more  material  portions  ot 
the  Tarious  oontracts,  etc..  above  mentioned, 
contains,  among  others,  the  following  stipu- 
lation: "That  In  case  said  Marco  Helbnaa 
falls  to  pa-foim  any  uf  the  agreements  men- 
tioned in  the  said  contract  of  May  5, 1S90,  as 
modified  by  the  agreement  of  extension  of 
July  5,  1890,  and  this  agreement,  or  falls 
to  perform  any  of  the  covenants  on  his  part 
contained  In  the  agreement  of  July  5,  1S90, 
or  this  agreement,  at  the  time  in  sold  con- 
tract or  In  said  agreements  mentioned,  they 
will  pay  the  amount  of  the  note  mentioned  in 
the  said  contract  and  the  intrant  therein  pro- 
Tided,  and  said  company  shall  have  tiie  right 
to  Immediately  begin  suit  against  said  Marco 
Hdlman  and  the  surelies  on  said  bond  to  re- 
cover  the  amount  of  the  said  note  and  the 
Interest  tha%ln  provided.  This  provision 
shall  not  be  construed  a  waiver  of  any  other 
right  of  action  which  the  said  company  may 
hare  fcnr  tveacti  of  said  contract  of  agree- 
meot"  Hellman  nerer  compiled  with  bis 
agreemmts,  but,  after  glTing  only  aboat  a 
doaen  entertainments,  abandoned  the  enter- 
prise, and  forf^ted  his  lease.  Thereupon, 
<m  S^tember  %  Ifi&l,  and  b^ore  the  plain- 
tUTs  note  had  been  paid  or  was  due,  this  ac- 
tion was  commenced  against  HeUnmu  and 
his  suretleB.  Plaintiff  recovered  a  Judgment 
toe  fe,787J50,  from  whi<di,  as  well  as  from 
an  order  overruling  their  motion  for  a  new 
trial,  the  defendants  iqtpeaL 

ICivA  of  tbft  axgaaieDt  m  the  part  of  ap- 
pellants Is  devoted  to  a  dlscnssloii  of  the 
nature  of  the  action,— a  imint  which  does 
not  seem  to  us  to  presuit  any  serious  diffi- 
culty. Assnmlng  that  the  plaintiff  had  the 
power  to  enter  Into  this  particular  contract, 
and  that  Its  note  was  duly  executed.  It  had 
two  remedies  tar  a  breach  of  the  ^Indpal 
ocmtcact  by  Uarfso  Hellman,— It  could  ^ther 
sue  him  for  the  profit  it  would  have  made 
by  performance  of  his  agreement,  or  it  could 
soe  blm  and  his  soreties  on  the  second  con- 
tnuA  of  Indemnity  for  the  amount  of  Its  prmn- 
lastvy  note  for  ys,SOO  and  Interest  Ha^ng 
this  durice  of  remedies,  the  gtelnUff  elected 
to  punoe  the  latter,  and  Its  cmnitfalnt  Is  en- 
tireiy  sufOdoit  to  entitle  It  to  the  rdleC 
Booght  Ail  the  facta  above  detailed  are 
fnlly  set  out,  along  with  othor  formal  alle- 
gations showing  the  right  of  th«  j^ntlfl  to 
recover  from  Hellman  and  his  sureties  the 
anMT™*  ot  plalntUTs  note,  the  twoceeds  of 
wUch  he  had  received  and  which  It  had 
bound  Itself  to  pay.  But  the  appdlants  cc«t> 
tend  that  to  allow  the  plaintiff  to  recover  the 
foil  amoont  of  Its  note  and  interest  after  a 
partial  performance  by  Hellman  of  Us  con- 
tract, and  receipt  by  pUUntlff  of  some  of  the 
profit  and  advantage  of  performance  on  his 
part  nnjnst  and  unfair,  and  Is  the  enforce- 
ment of  a  penalty  w  an  award  of  liquidated 
damages  In  a  case  whoe  a  stipulation  t<a  liq- 
uidated damages  Is  unla^nl.  They  soy  that 
upon  the  same  theory  that  allows  a  recovery 


of  the  fun  amomit  of  flie  note  and  Interest 
aft^  a  few  games  had  been  played  at  the 
new  grounds,  and  receipt  by  plaintiff  of  the 
Increased  faxes  on  its  road  caused  by  the  giv- 
ing of  such  games,  tlie  like  amount  must 
have  been  recovered  If  all  but  the  last  one  of 
the  208  games  had  been  given,  and  the  plain- 
tiff had  actually  received  a  large  profit  from 
the  giving  of  such  games.  In  the  view  we 
entertain  of  the  rights  of  the  parties  imder 
the  contract  this  argument  has  no  force. 
Whatever  the  pl&lntlff  received  as  the  result 
of  Hellmon's  partial  performance  he  and  his 
sureties  have  a  right  to  set  off  against  the 
amount  of  the  note  and  interest  The  plain- 
tiff, not  being  able  or  willing  to  prove  the 
looflts  it  would  have  made  by  performance  on 
the  part  of  Hellman,  elects  to  resort  to  the 
bond  of  Indemnity  on  account  of  Its  note.  It 
Is  clearly  entitled  to  that  Indemnity  in  full, 
but  it  Is  oiUtled  to  nothing  more.  If  it  has 
received  anything  from  Hellman,  much  or  lit- 
tle, defendante  are  entitled  to  a  cmrespond- 
ing  dednctbm  from  the  full  amount  of  the  li- 
ability assumed.  But  It  Is  for  them  to  aUegu 
and  prove  the  amount  so  received.  If  this 
▼lew  la  ccHTect— and  we  are  satisfied  it  la,- 
the  case  Is  rellered  of  all  the  difficult  sug- 
gested Id  the  argnm^  of  oonnaeL 

It  taXixmu,  however,  from  this  view,  that 
the  judgment  of  the  superior  court  Is  for  too 
large  a  som.  The  utmost  amonnt  whl^  the 
plaintiff  could  In  any  case  have  recovered  In 
this  form  ot  action  Is  f 6,600;  1.  e.  (5,S00  prin- 
cipal, and  two  years*  Interest  thereon,  at  10 
pa-  cent,  amounting  to  fl,100.  The  snperiw 
court  seems  to  have  added  to  Ibese  sums 
$137.S0,  or  a  quartos  Interest  which  Is  fbnnd 
to  have  been  paid  by  the  plaintiff  on  the  note. 
But  this  quartos  Interest  Is  a  part  of  the 
91.100,  and  cannot  be  added  to  It  It  also 
appears  that  plaintiff  received  from  Hellman, 
at  different  times,  sums  amounting  to  $a07.- 
50,  which  should  be  deducted  from  the  full 
amonnt  of  the  96,600.  The  amonnt  of  any 
Increased  fares  that  may  have  been  received 
1^  plaintiff  in  consequence  of  the  playing  of 
a  few  games  at  the  new  groands  does  not  ap- 
pear. This  disposes  of  the  principal  ques- 
tions discussed  in  the  argument  but  there  re- 
main to  be  noticed  a  few  minor  objections. 

The  glvhig  of  Ite  note  by  plaintiff  was  not 
nltra  vires.  The  object  was  to  Increase  tte  le- 
gitimate business,  and  the  case,  aa  to  this 
point  Is  within  the  principle  of  tiie  decisions 
In  VandaU  v.  Dock  Co..  40  CaL  83,  and  Zlen- 
waldt  V.  Railroad  Co.,  1  Fac.  Coast  Law  J. 
123.  Hia  admissions  of  the  defendante  In  the 
contracte  executed  by  them  were  sufficient 
evldfflice  prima  facto  to  warrant  the  superior 
court  in  finding  that  the  note  of  the  plaintiff 
was  duly  executed,  and  raiders  hanidess  the 
error.  If  errw  It  was.  In  overruling  defwd- 
ante*  objection  to  the  testimimy  of  the  wit- 
ness Wood.  After  their  repeated  admissions 
of  the  execution  of  the  note,  the  burden  was 
on  the  defendante  to  show  want  of  authority 
on  the  part  of  the  officers  of  the  oerporaUoni 
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to  execute  it  It  Is  no  objection  to  tbe  r^ht 
of  plaintiff  to  recover  tliat  it  had  not  paid  Its 
note  before  this  action  was  commenced.  The 
defendants  expressly  agreed  that  the  action 
might  be  immediately  commenced  upon  the 
failure  of  Hellman  to  perform  any  of  his 
agreements,  IrrespectiTO  ot  the  payment  or 
maturity  of  the  note. 

In  accordance  with  the  foregoing  Tiewa,  It 
la  necessary  to  reverse  the  judgment,  for  the 
error  of  the  superior  court  In  awarding  too 
large  an  amount,  but  it  does  not  seem  to  be 
necessary  to  order  a  new  trial.  The  Judg^ 
ment  Is  reversed,  and  the  cause  remanded, 
with  directions  to  the  superior  court  to  mod- 
ify Its  judgment  as  follows:  The  plaintiff 
fllionld  have  judgment  for  $6,000,  less  $207.50, 
—I.  e.  for  16,392.50,— with  legal  Interest  thwe- 
on  from  May  5, 1892,  the  date  of  the  maturity 
of  plalntia's  note,  and  ooets  in  the  superl<Hr 
oonrt 

Weccxiciir:  McFARIAND,  J.;  FITZGER- 
ALD,  J.;  GAROUTTB,  J.;  HARBISON,  J.; 
DB  HATBN,  J. 

4  Cal.  Uiir«p.  7U 

PACIFTO  COAST  RY.  CO.  v.  BAMAOB,  Tax 

Collector.  (No.  19,343.) 
(Supreme  Oonrt  of  Oallfornia.  6n>t  1.  ISM.) 

B4ILK0AD  CONFANIIB— TAZATIoa— Doom.!  TaZA- 

TIOH. 

When  a  railroad  company,  empowered  by 
charter  to  build  its  road  between  termini  in  dif- 
ferent counties,  lays  its  tracltg  at  one  termians 
on  a  wharf,  and  the  whole  railroad  it  assessed  by 
the  state  board  of  equalisation,  pursuant  to 
ConsL  art.  13(  g  10,  providinj;  that  the  roadbed, 
rails,  aud  rollmff  stock  of  all  railroads  operated 
in  more  than  one  county  shall  t>e  assessed  by 
that  board,  an  assessment  of  the  wharf  by  the 
county  tax  collector  does  not  conatitute  double 
taxation,  since  the  wharf  is  not  a  necessary  part 
of  the  railroad,  and  brings  in  a  separate  in- 
come. 

GommlsaOoners*  decision.  Department  2. 
Appeal  from  superior  court,  San  Lnls  Obispo 
county;  V.  A.  GregB,  Judge. 

Actl(m  by  the  Pacific  Coast  Railway  Com- 
pany against  George  W.  Bamage,  tax  collect- 
or, to  set  aside  an  assessment  Judgment 
tot  defendant   Plaintiff  appeals.  Affirmed. 

Wllcoxon  &  Bouldin  and  J.  IT.  Wllcoxon, 
for  appellant    F.  A.  Dorn,  for  respondent 

TEMPLB,  0.  This  appeal  Is  from  the 
judgment  and  upon  the  judgment  roll.  The 
complaint  shows  that  plalntlET,  a  corpora- 
tion, is  engaged  in  operating  a  steam  rail- 
way between  Los  Ollvos,  In  Santa  Barbara 
county,  and  Port  Harford,  In  San  Luis  Obis- 
po county.  The  defendant  Is  the  tax  collect- 
or of  San  Luis  Obispo  county.  During  the 
flscal  year  of  1892-^,  plaintiff  was,  and  sHlI 
is,  the  owner  of  a  railway  In  San  Luis  Obispo 
county,  39.5  miles,  and  no  more,  of  which  0 
miles,  and  no  mor^  were  In  Santa  Fe  school 
district.  In  said  county,  which  said  9  miles 
the  state  board  of  equallzatlott  assessed  for 
that  year  at  $16,123.47,  and  no  more,  which 


taxes  were  paid  by  plaintiff,  lliat  tbe  cotm- 
ty  assessor,  in  addition,  arbitrarily  and  with- 
out authority,  assessed  a  portion  of  the  rail- 
road so  assessed  by  said  state  board  of  equal- 
ization at  tbe  sum  of  $6,000,  up<»k  which  a 
tax  Is  levied  of  $79.25,  which  is  claimed  to 
constitute  a  Ilea  upon  said  property.  There 
is  a  proper  avwment  as  to  the  threat  of  the 
tax  collector  to  sell  the  i^operty  for  the  tax, 
and  that  tbe  invalidity  of  the  tax  dom  not 
appear  from  the  face  of  the  assessment,  and 
a  prayer  for  an  Injunction.  The  answer  con- 
sists of  denials.  The  findings  are  as  fol- 
lows: "This  cause  came  on  regularly  for  tri- 
al before  the  court  on  the  24tb  day  ot  July, 
1893,  upon  the  complaint  of  plaintiff  and  the 
answer  of  defendant  both  parties  being  rep- 
resented by  cotmsel.  Bvidmce  was  Intro- 
dnced  by  both  parties,  and  tbe  cause  submit- 
ted for  decision,  and  the  court  now  finds  the 
facts  of  said  case  to  be  as  fallows:  That  in 
the  year  1874,  by  an  act  of  the  legislature  of 
the  state  of  California,  entitled  'An  act  to 
provide  for  tbe  construction  of  a  raOroad 
from  the  Bay  of  San  Luis  Obispo,  In  tbe 
county  of  San  Luis  Obispo,  to  Santa  Siaria, 
In  the  coimty  of  Santa  Barbara,'  approved 
March  27,  1874  (St  1873-74,  p.  695),  John  M. 
Price,  Juan  V.  Aviia,  N.  Goldtree,  H.  M. 
Newball.  John  O'Farrell,  F.  S.  Wenslngw, 
Charles  Goodall,  and  Christopher  Nelson,  or 
their  successors  or  assigns,  were  chartered 
and  did  construct  a  railroad  extending  from 
the  town  of  Santa  Maria  to  the  Bay  of  San 
Luis  Obispo,  and  extended  to  what  was  then 
known  as  tbe  "People's  Wharf,*  on  said  bay. 
That  prior  to  the  year  1874  one  John  Har- 
ford constructed  a  wharf  on  said  bay,  at  a 
point  about  one  mile  northwest  of  said  wharf, 
known  as  the  'People's  Wharf.'  That  plain- 
tiff Is  now,  and  at  all  the  times  set  forth  In 
the  complaint  herein  was,  a  corporation  form- 
ed and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  CallfOTnIa,  for  the  pur- 
pose of,  and  was  and  is  engaged  In,  operating 
a  steam  railway  between  Los  Ollvos  in  Santa 
Barbara  county,  and  Port  Harford,  In  San 

Luis  Obispo  county.    That  on  the  day 

of  ,  1874,  this  plaintiff  succeeded  to  the 

Interest  of  said  John  Harford  In  and  to  said 
wharf  bufit  by  him,  and  also  to  the  interest 
of  John  M.  Price,  Juan  V.  Avlla,  N.  GoMtree, 
H.  M.  Newball,  John  O'Farrell,  P.  S.  Wen- 
singer,  Charles  Goodall,  and  Christopher  Nel- 
son, and  their  successors  and  assigns,  in  and 
to  said  railroad,  and  then  extended  said  rail- 
road abont  one  mile  to  the  Harford  wharf, 
and  from  time  to  time,  prior  to  the  year  1880, 
extended  said  Harford  wharf  into  the  Bay  of 
San  Luis  Obispo,  beyond  low-water  mart:; 
and  ever  since  the  year  1890  the  said  wharf 
has  been  of  the  following  dimensions,  to  wit: 
Commencing  at  the  hotel,  a  point  below  low- 
water  mark,  the  wharf  Is  16  feet  wide  for  452 
feet  at  which  point  It  commences  at  22  feet 
and  runs  to  78  feet  broad  for  416  feet  It 
then  tapers  from  78  feet  to  06  feet  for  256 
feet;  and  la  C6  feet  broad  forlMgrcet  u:  the 
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end  of  which  diBtance  It  broadenfl  from  50 
feet  to  108  feet  for  288  feet,  and  from  which 
distance  It  is  106  feet  broad  to  its  far  end. 
320  feet,  making  a  total  length  of  1,876  feet 
That  said  plaintiff,  prior  to  the  year  1800, 
boilt  upon  and  there  has  ever  since  been  on 
the  ouier  end  of  said  wharf  b^onglng  to 
plalDtlff  a  buUdlnff  as  follows:  A  large  one- 
8tor7  bnUding.  60  feet  broad  by  228  feet  long, 
within  which  is  located  the  depot  of  said 
company,  railroad  office,  telegraph  office,  sta- 
tion honae,  and  waiting  rooms,  In  a  room  18x 
22  feet  in  size.  That  plalntlfiF  maintains  up- 
on said  wharf  its  line  of  ti*ack,  and  two  dou- 
ble switches  extended  to  the  extreme  end  of 
said  wharf,  for  the  purpose  of  receiving  and 
discharging  freight  and  passengers  carried  by 
water,  and  said  track  and  switches  are  a  por- 
tion of  its  main  line  of  track.  Said  double 
switches  are  located  on  both  sides  of  said 
building.  That  defendant  Is  now  the  duly 
elected,  qualified,  and  acting  tax  collector  of 
San  Luis  Obispo  county.  That,  for  the  fiscal 
year  1892-93,  plaintiff  was,  and  is  now,  the 
owner  of  a  line  of  railway  as  above  set  forth, 
which  measured  a  dlstaace,  counting  from 
the  water  end  of  said  wharf  or  structure  to 
where  the  same  crosses  the  line  between  San 
Luis  Obispo  and  Santa  Barbara  counties,  of 
39.5  miles,  all  of  which  was  in  the  first-named 
coun^,  which  was  duly  assessed  for  taxation 
by  the  state  board  of  equalization,  and  ap- 
portioned by  sold  board  to  Sou  Luis  Obispo 
county  during  said  fiscal  year.  That  there- 
after, and  during  the  time  for  assessment  of 
property  by  county  assessors,  the  assessor  of 
San  Luis  Obispo  county  regulu'ly  assessed 
and  added  to  the  assessment  of  jjdaintifl  for 
said  year  the  following  Items:  Fi*anchlse 
granted  by  the  board  of  supervisors,  $500; 
furniture.  ¥250;  safe  and  scales.  $500;  ma- 
chinery and  tools,  $1,500;  3  wagons,  $75;  1 
A.  horse.  $75;  273,000  feet  of  lumber,  $5,460; 
100  cords  of  wood,  $400;  other  personal  prop- 
erty, not  desaribed,  $500;  wharf  and  ware- 
house at  Port  Harford,  $6,000.  That  all  tax- 
es assessed  as  aforesaid  for  said  fiscal  year 
upon  all  of  said  assessments  have  been  i>aid 
by  plaintiff,  except  a  tax  of  $75,  levied  upon 
'wharf  aj3fl  n-m-ehouse  at  Port  Harford,  val< 
ued  at  $C,000.'  which  with  costs,  percentages, 
etc  now  amounts  to  the  sum  of  $79.25,  which 
is  claimed  to  constitute  a  lien  on  the  prc^ 
erty  of  plaintiff.  That  plaintiff  owns  no 
wharf  or  warehouse  at  Port  Harford  other 
than  the  one  hereinbefore  described,  and  did 
not  own  any  such  during  said  fiscal  year. 
That  said  sum  of  $79.25  has  not  been  paid  by 
plaintiff  because  it  claimed  that  the  same 
was  Illogul  and  a  double  assessment  That 
defendant  as  tax  collector,  as  aforesaid,  has 
advertised  the  said  property  last  above  men- 
tioned fw  sale,  to  satisfy  said  last-named 
nun,  and  throatenB  to  seU  the  same  therefor. 
That,  under  and  by  virtuo  of  the  ft^owing 
clause  In  a  license  ordinance  of  the  board  of 
BD[)erTisors  of  said  San  LxUs  Obispo  county, 
pmiit<*'^  pays  a  license  tax  to  said  county  of 


$25  per  quarter,  land  did  so  dnrlhg  tiie  whole 
of  said  fiscal  year,  ^e  clause  Is  as  follows: 
"Every  person,  association,  or  corporation  en- 
gaged In  the  bualnesa  of  conducting  or  carry- 
ing on  a  bridge,  ferry,  wharf,  chute,  or  pier, 
for  the  accommodation  of  the  public  or  oth- 
ers, for  hire,  whose  average  yearly  receipts 
therefrom  exceed  $10,000,  shall  pay  a  license 
tax  In  the  sum  of  $26  per  quarter.'  That 
plaintiff  during  said  fiscal  year  did  conduct  a 
wharf  as  hereinbefore  described,  for  hire,  and 
Its  receipts  therefrom  for  wharfage  exceeded 
$10,000."  Conclusions  of  law:  "In  my  opin- 
ion, said  wharf  and  building  thereon  was  le- 
gally assessed  by  the  conn^  assessor,  hot  be< 
log  the  class  of  property  assessable  by  the 
state  board  of  equalization,  under  section  10, 
art  13,  Const  Cal.  See  Santa  Clara  Co.  r. 
Southern  Pac  K.  Co..  118  U.  S.  394,  8  Sup. 
Ct  1132.  The  plaintiff  claims  that  the  prop- 
erty Is  assessed  double,  because  the  number 
of  mUes  of  road  assessed  by  state  board  In 
the  coimty  wlH,  as  measured  on  the  ground, 
include  distance  enough  to  extend  the  road 
assessment  to  end  of  wharf.  I  assume,  as  a 
conclusion  of  law,  that  the  mileage  assessed 
by  state  board  was  based  upon  data  returned 
by  plaintiff  to  that  board  for  assessment 
Let  judgment  enter  for  defendant  for  his 
costs.  Plaintiff  will  take  nothing  by  this  ac- 
tion." 

The  contention  of  the  appellant  Is  that  the 
assessment  of  the  wharf  by  the  county  as- 
sessor Is  double  taxation;  that  the  same  was 
properly  assessed  by  the  state  board;  that 
the  length  of  the  Wharf  Is  Included  In  the 
mileage  of  railroad  assessed .  by  the  state 
board;  and  that  the  railway  having  been 
built  upon  the  wharf,  it  constitutes  the 
"roadbed,"  which  the  state  board  was  to  as- 
sess. Const  art  13,  {  10.  It  is  also  con- 
teuded  that.  Inasmuch  as  the  assessment  In- 
dude?  tiie  roadbed,  the  assessment  is  void, 
although!  it  were  conceded  that  the  wharf 
and  warehouse  are  something  more  than  a 
mere  roadbed  or  roadway,  because  the  un- 
lawful part  cannot  be  separated  from  that 
which  Is  lawful.  CaHforhia  t.  Central  Pac. 
R.  Co.,  127  tr.  S.  1,  8  Sup.  Ct.  1073.  The 
invalidity  of  the  as^ssment  If  any,  does  not 
appear  upon  the  face  tliereof.  The  presump- 
tion is  that  it  Is  valid.  Has  the  plaintiff 
shown  its  invalidity?  I  think  not  The 
wharf  is  a  structure  in  navigable  waters  of 
the  state.  It  could  not  be  lawfully  con- 
structed without  the  grant  of  authority  in 
some  form  from  the  state.  The  incorpora- 
Hem  of  the  plaintiff  did  not  necessarily  con- 
fer upon  plaintiff  that  right  The  points 
between  which  th^  are  authorized  to  con- 
struct and  operate  a  railway  are  not  shown 
farther  than  that  are  op^ting  such  a 
road  between  Port  Harford  and  Loe  Olivos. 
Fort  Harford  Is  somewhat  Indefinite.  The 
wharf  was  constructed  by  a  private  indl- 
Tldnal,  presumably  under  lawful  authwity, 
and  apparently  the  wharf  was  purchased  by 
plaintiff  sftef  the  oonstnictliui  or~>tiie,,xallf  ^ 
Digitized  by  VjOOQ 


534 


PAOmO  RBPOBTIBB,  YoL  87 


way  bum  br  iiilalnturB  DredeoesBora.  Under 
aucb  dreumataneaa,  the  fact  that  plaintiff 
haa  alnce  extended  its  track  oTer  the  wharf 
does  not  necesaarlly  Imply  that  It  rightfully 
did  80  aa  a  part  of  the  railway  that  It  waa 
authorized  by  ita  charter  to  build  and  oper- 
ate. The  wharf,  in  its  nature,  la  not  necea- 
Borily  a  part  of  a  railway.  This  wharf  pays 
a  large  Income  aa  a  wharf.  Had  it  remained 
the  property  of  Harford,  and  the  railroad 
been  constructed  upon  It,  the  presumption 
would  hare  been  tliat  the  track  was  for  the 
convenient  use  of  the  wharf,  aa  wdl  as  of 
the  railway,  and  it  would  not  have  consti- 
tuted a  part  of  the  rallwt^  for  purposes  of 
taxation.  I  do  not  think  the  findings  show 
that  It  does  now.  In  the  case  of  City  of 
San  Francisco  r.  Central  Fac.  R.  Co.,  63  Cal. 
407,  It  appeared  tiiat  the  ferry  was  a  part  of 
the  line  of  the  railroad  as  described  in  Its 
articles,  and  It  was  claimed  that  the  ferry- 
boat upon  which  the  tracks  were  laid  con- 
stituted a  portion  of  its  roadbed,  but  it  was 
held  otherwise.  Hare  It  Is  not  made  to  ap- 
pear that  the  wharf  constitutes  any  part  of 
the  line  of  the  road.  The  fact  that  the  mUe- 
age  assessed  by  the  state  board  would  in- 
clude the  length  of  the  wharf  Is  Immaterial. 
That  waa  undoubtedly  as  It  was  given  In  by 
plaintiff.  But  whatever  length  they  gave  in 
It  could  not  extend  beyond  the  two  termini 
which  are  required  to  be  fixed  in  their  artl- 
clea.  I  think  the  judgment  should  be  af- 
firmed. 

We  concnr:   BEABLS.  0.;  HATNES,  C. 

PER  CURIAM.  For  Uie  reasons  given  in 
the  foregoing  opinion,  the  judgment  appealed 
from  is  affirmed. 
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PEOPLE  V.  GORDON.    (No.  21,077.) 
(Supreme  Court  of  California.  Aug.  17, 18D4.) 
Chihihai.  Law— RBOERioir  or  EviDisca— Cboss- 

EXAIIIKAnOM— RlMARKS  OV  CODMSBL— ASSAUL* 

WITH  Iktbst  to  Kill. 

1.  ITnder  P«i.  Code,  |  100^  providing  that 
the  court  may  in  its  dlacretioQ  depart  from  the 
prescribed  order  of  evideuce,  its  acdoii  In  ex- 
cluding evidence  because  it  was  not  introduced 
in  its  regular  order  will  not  be  disturbed  on 
^peal. 

2.  On  a  trial  for  shooting,  where  defendant 
testified  as  to  bis  habit  of  carrying  a  revolver, 
it  was  proper  on  cross-examination  to  ask  him 
if  he  could  identify  as  hia  own  a  revoWer  shown 
hiiu,  under  Pen.  Code,  §  l^'^iS.  providing  fliat  a 
defendant  may  be  cross-examined  as  to  all  mat- 
ters about  wUch  he  was  examined  fn  chief. 

3.  A  witness  fw  the  prosecution,  in  an- 
swer to  a  question  on  cross-examination  as  to 
whether,  after  the  shooting,  defendant  did  not 
walk  up  the  street  leisurely,  replied,  "No,  sir; 
be  walked  aa  though  he  was  a  little  anx> 
Ions."  Udd,  that  a  motion  to  strike  out  the  an- 
swer as  not  responsive  was  prop«-Iy  denied. 

4.  A  conviction  will  not  be  reversed  because 
the  prosecuting  officer  asked  an  Impnver  ques- 
tion, when  an  objection  to  the  same  waa  sus- 
tained, and  the  jury  was  instructed  to  give  it  no 

5.  Evidence  aa  to  the  character  of  defendant 
must  be  confined  to  his  general  repatation. 


6.  In  an  acti<Hi  for  assault  irith  intent  to 
kiU,  It  was  proper  to  refuse  to  charge  that  if  de- 
fendant was  in  such  condition  of  mind  from  in- 
toxicatini  as  to  be  incapable  of  formins  an 
intent  to  commit  the  offense,  the  iuiy  must  ac- 
quit; as  the  offense  includes  the  cnme  of  assault 
with  a  deadly  weapon,  and  Intent  Is  not  an  ele- 
ment of  that  crime. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; E.  S.  Torrance,  Judge. 

Elmer  B.  Gordon  was  convicted  of  assault 
with  a  deadly  weapon,  and  appeals.  Af- 
firmed. 

Daney  &  Wright,  for  appelant  Atty.  Gen. 
Hart,  for  the  People. 

SEARLS,  0.  The  appellant  was  tried  In 
the  superior  court  in  and  for  the  county  of 
San  Diego  for  the  crime  of  assault  with  a 
deadly  weapon  upon  L.  D.  Hauser,  with  the 
intent  to  commit  murder,  and  was  convicted 
of  the  crime  of  an  assault  with  a  deadly 
weapon,  and  was  by  the  judgment  of  the 
court  sentenced  to  Imprisonment  for  the  tram 
of  one  year  in  the  state  prison  at  San  Qnoi- 
tin.  The  ap[>eal  is  from  the  judgment  and 
from  an  order  denying  a  new  trial. 

At  the  trial,  after  the  prosecution  and  de- 
fense bad  introduced  their  testimony,  and 
while  the  prosecution  was  Introducing  testi- 
mony In  rebuttal,  counsel  for  the  defendant 
asked  leave  to  recall,  for  further  cross-ex- 
amination, L.  D.  Hauser,  the  prosecuting  wit- 
ness, for  the  purpose  of  laying  a  foundation 
for  Impeaching  said  witness  by  showing  that 
he  had  declared  soon  after  the  shooting  that 
defendant  did  not  fire  the  pistol  to  bit  him, 
etc.  Counsel  claimed  that  he  only  received 
information  of  the  existence  of  the  declara- 
tion on  the  morning  of  tbe  day  the  oS&c  was 
made.  The  court  denied  the  request,  and 
the  action  Is  assigned  as  error.  The  Penal 
Code  (section  1093)  provides  that,  after  tbe 
prosecution  and  defense  have  reepectlvdy 
oSered  their  testimony,  "tbe  parties  may 
then  respectively  off^  rebutting  testimony 
only,  unless  the  court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer 
evidence  upon  their  original  case."  Section 
1094  provides  that  In  any  case,  for  good  rea- 
Bona,  the  court  may,  In  its  sound  dlacretton, 
depart  from  the  order  prescribed  in  the  pre- 
ceding section.  The  matter  being  confided 
to  the  discretion  of  the  court,  an  ai^;>ellate 
court  cannot  review  the  action  of  the  trial 
Jadge,  ezc^  where  it  is  apparmt  there 
has  be«i  an  abnae  of  ancb  discredMi.  Wrii^t 
V.  WIllcox,  8  a  B.  600;  People  ▼.  Oook,  8 
N.  Y.  67;  Willlama  t.  Sargeant,  46  N.  T.  482: 
Our  own  decisions  are  full  upon  the  point 
to  like  effect  There  is  no  abuse  of  discre- 
tion Shown.  The  reaaon  glrai  by  tlie  court 
was  sofltelent  to  anthortxe  the  ritual;  and. 
If  no  reason  had  been  given,  tills  court  could 
not  reverse  the  mllng  in  such  a  case  wltliont 
an  affirmative  showing  of  an  abuse  of  discre- 
tion. It  follows  that  the  oxw  la  sot 
assigned. 

Ttaere  waa  no  error  In  tiie  mllncioC  the 
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court  In  permlttinx  the  prosecution  to  aak 
the  defendant,  who  waa  a  witness  in  his  own 
behalf,  on  cross-examination,  to  identify  a 
rerolTer  shown  him,  "and  to  tell  the  Jury 
whether  or  not  It  was  bis  revolTor."  Upon 
his  direct  examination  be  had  stated  that 
the  reason  he  had  a  rerolver  on  the  da7  of 
the  difficulty  was  that  he  bad  porcbased  It  a 
few  weeks  earUra*,  and  carried  It  nights  when 
be  went  borne  with  bis  money  from  his  fruit 
stand,  and  laid  It  on  a  shelf  in  the  morning 
when  be  came  bac^  but  that  mornlnf  (the 
day  of  the  difflculty)  had  forgotten  to  leave 
It,  etc*  Having  thus  testified  as  to  a  re- 
volver, It  was  proper  to  ask  blm  to  Identify 
It  People  T.  Gallagher,  100  Cal.  406,  85  Pac. 
80. 

Defendant's  counsd  asked  a  witness  on 
cross-examination  tiie  following  qnestlou.  In 
reference  to  the  manner  In  which  defendant 
walked  up  the  street  after  tbe  shooting: 
'^e  walked  np  tilie  street  rery  leisurely,  did 
he  not?"— to  which  the  witness  answered: 
*^o,  Or;  be  walked  as  though  be  was  a  Uttle 
anxious."  Defendant  moved  to  strike  out 
the  answer  as  not  responsive,  whidi  was  re- 
fused, and  an  exception  noted.  The  first  part 
of  the  answer  was  responsive  to  the  question, 
and  the  remainder.  If  Indefinite,  might  easily 
have  been  explained  by  a  question  as  to  the 
meaning  of  the  term  used  by  the  witness. 
The  real  point  of  the  inquiry  related  to  the 
conditl<m  of  the  defendant  as  to  sobriety  or 
drunkenness  at  the  time,  and  it  may  w^ 
have  been  that  the  witness  used  the  ex- 
ix-easlon  as  indicating  the  presence  of  reason- 
ing faculties.  In  any  event,  it  was  of  little 
importance. 

When  counsel  tcr  the  defendant  objected 
to  a  question  asked  of  a  witness  tor  the 
prosecution  In  rebuttal,  as  to  the  witness 
having  passed  the  place  of  business  <tf  Cher- 
ry within  the  last  year  or  two,  the  court 
stated,  "I  do  not  see  any  mat^Iallty  In  it 
anyway."  and  sustained  the  objection.  1 
agree  with  the  court  In  saying  that  there  was 
no  matoiallty  In  the  proposed  testimony, 
and  the  court  had  an  undoubted  right  In 
giving  the  reason  for  bis  ruling.  Had  the 
question  been  confined  to  the  time  when 
Cherry  had  testified  to  his  passing  bis  place. 
It  might  possibly  have  been  r^evant,  though 
of  llttie  Importance. 

K.  J.  Louis,  a  witness  for  defendant,  had 
testified  in  chief  that  he  had  known  the  de- 
fendant for  about  three  years,  and  knew  his 
general  reputation  tor  peace  and  quietness 
In  that  community  during  that  time,  anil 
that  it  was  good.  Upon  cross-examination 
the  district  attorney  asked  this  question: 
"Don't  you  know  as  a  fact  that  his  wife  pro- 
cured a  divorce  from  him  on  account  of  cru- 
elty and  Inhuman  treatment  within  the  last 

*  Pen.  Code,  8  1323,  provides  that  a  defendaot 
in  a  crimioal  action  caimot  be  compelled  to  be 
a  witness  agaiiiHt  himself;  but,  if  he  offers 
tiimself  as  a  witness,  he  may  be  cross-exam- 
ined as  to  all  matters  as  to  which  he  waa  ei- 
amiaed  in  chief. 
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two  years?"  An  objection  was  sustained  to 
the  question,  and  the  Jury  Instructed  to  give 
no  heed  to  the  question.  The  point  Is  stilt 
made  that  the  conduct  of  the  district  attor- 
ney was  prejudicial  to  the  rights  of  the  de- 
fendant, tended  to  prejudice  the  Jury  against 
him,  and  that  the  Judgment  for  that  cause 
should  be  reversed.  The  case  of  People  t. 
Wells,  100  Cal.  450,  S4  Pac.  1078,  probably 
goes  as  far  in  the  direction  pointed  out  by  ap- 
pellant as  any  well-considered  case  extant 
That  was  an  aggravated  case.  In  which  the 
court  evidently  believed  the  pnbUc  prosecu- 
tor hod  wantonly  and  repeatedly  transcend- 
ed the  limits  of  a  fair  Investigation  with  the 
object  of  prejudicing  the  rights  of  the  de* 
fendant,  and  poisoning  the  minds  of  the  Ju- 
rors, and  this  court  reversed  the  Judgment 
The  case  here  Is  xery  dllterent  No  erldence 
of  a  desire  or  design  to  do  injustice  to  tbe 
defendant  Is  apparent  At  most,  all  that 
can  be  said  Is  that  the  district  attorn^  ask- 
ed an  improper  question,  which  was  objected 
to,  the  objection  sustained,  and  the  Jury  In- 
structed to  disregard  It  The  tect  that  the 
question  was  Improper  seems  to  be  tacitly 
conceded.  The  rule  Is  as  fi^ws:  U  evi- 
dence of  good  character  Is  given  In  behalf  of 
the  prisoner,  evidence  of  bad  character  may 
be  given  In  r^ly;  but  In  either  case  the  evi- 
dence must  be  confined  to  the  prisoner's  gen- 
eral reputation,  and  the  Indlvidnal  (^bilon 
of  the  witness  as  to  his  disposition,  founded 
on  his  own  experiraoe  and  observation,  Is 
inadmlsslble.  There  is  no  doubt  that,  when 
a  witness  la  put  upon  the  stand  to  atteck  or 
defend  character,  he  can  only  be  asked  on 
the  examination  in  chief  as  to  the  genaial 
character  of  the  person  whose  duuacter  is 
the  subject  of  the  Inquiry,  and  he  will  not 
be  permitted  to  testt^  to  particdlar  fbcts  ei- 
ther favorable  or  imfavtnrable  to  such  per^ 
son.  To  this  extent  It  Is  believed,  there  Is 
no  divergence  of  opbilon  amwig  anfhm  or 
Jurists.  But  there  are  many  respectable  au- 
thorities to  the  efTcct  that,  when  the  witness 
who  has  thtis  testified  Is  subject  to  cross^- 
aminatlcm,  he  may  th«i  be  asked,  with  a 
view  to  test  the  value  of  his  testimony,  as  to 
particular  facts.  Having  testified  as  to  the 
defmdant's  general  good  character,  his  opin- 
ion and  the  value  of  it  may  be  tested  by  ask- 
ing the  witness  on  cross-examination  whetii- 
er  he  has  ever  heard  that  the  person  In  ques- 
tion has  been  accused  of  doing  acts  wholly 
inconsistent  with  the  character  which  he 
has  attributed  to  Mm.  3  Rice,  Cr.  Ev.  pp. 
604,  605;  State  v.  Merriman.  84  S.  0.  16,  12 
S.  B.  619;  Jackson  T.  State,  78  Ala.  471; 
Steele  v.  State,  83  Ala.  20,  3  South.  547;  1 
Tayl.  Bv.  S  352;  Oliver  v.  Pate^  43  Ind.  132; 
State  V.  Arnold,  12  Iowa,  480;  Leonard  v. 
Allen,  11  Cush.  241;  Carp«it»  v.  Blake,  10 
Hun,  358.  In  such  cases  It  Is  not  the  truth 
of  the  particular  facts,  but  circulating  ru- 
mors of  them,  which  form  a  part  of  the  gen- 
eral repute,  and  go  to  make  up  one's  good  or 
bad  character.  The  doctrine-  is  <1UuHtratedl  ^ 
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hy  tbe  case  of  Beff.  t.  TVood,  5  Jar.  223, 
where  a  witness  for  a  defendant  charged 
with  highway  robbery,  having  testified  to 
the  good  charact«r  of  the  prisoner,  was  ask- 
ed on  cross-examination  whether  he  had  not 
beard  that  the  prisoner  was  suspected  of 
having  committed  a  robbery  in  the  vicinity 
a  few  years  before.  It  was  objected  that 
this  was  a  particular  fact,  raising  a  collat- 
eral Issue.  Baron  Parke  overruled  the  ob- 
jection, and  remarked:  "The  question  Is  not 
whether  the  prisoner  was  guilty  of  tlxat  rob- 
bery, but  whether  he  was  suspected  of  hav- 
ing been  implicated  in  it.  A  man's  character 
Is  made  up  of  a  number  of  small  clrcurastan- 
ces,  of  which  his  bdng  suspected  of  miscon- 
duct is  one."  If,  therefore,  we  concede  the 
district  attorney  was  wrong  In  putting  the 
question,  he  was  In  such  good  company  and 
backed  by  such  an  array  of  authcarlty  that 
no  inference  of  intended  oppression  or  injus- 
tice to  the  defendant  can  be  presumed;  and 
to  suppose  that  the  jury  were  unduly  Influ- 
enced thereby  Is  to  place  a  very  low  estimate 
upon  thetr  intelligence  and  capacity. 

The  court  instructed  the  jury  on  its  own 
motion,  and  at  the  request  of  counsel  for  the 
defendant  gave  nineteen  out  of  twenty-three 
Instructions  jH-esented  by  lilm.  Those  given 
presented  the  case  In  as  favorable  an  aspect 
on  behalf  of  defendant  as  the  law  would 
warrant.  Three  of  the  four  refused  related 
to  the  intoxication  of  the  defendant  at  the 
time  of  the  commission,  of  the  alleged  crime, 
and  sought  to  establish  the  proposition  that 
If  defrajdant  was  in  such  a .  condition  of 
mind,  from  Intoxication,  at  the  time  of  the 
alleged  commission  of  the  offense  as  to  be 
Incapable  of  forming  an  Intent  to  commit  the 
offense,  or  that  he  committed  the  act  without 
b^g  consdoua  thereof,  or  that  the  Jury  en- 
tertained a  reaiionabie  doubt  as  to  his  condi- 
tion In  those  respects,  they  should  acquit 
In  lieu  thereof,  the  court  instructed  the  jury 
in  the  language  of  section  22  of  the  Penal 
Code,  and  then  Instructed  them  that  In  the 
charge  of  an  assault  to  commit  murder  the 
Bpecllic  intent  to  take  life  Is  a  necessary  ele- 
ment of  the  crime,  and  that,  In  considering 
the  question  whetlier  the  defendant  Is  guilty 
or  not  of  this  offense,  they  should  take  into 
consideration  the  question  of  his  iutoxication, 
etc.,  but  that  the  charge  also  involved  the 
charge  of  an  assault  with  a  deadly  weai)Ou, 
and  that  in  this  last  charge  no  specific  intent 
to  necessary  to  coustitute  the  crime,  and 
hence  as  to  that  charge  the  question  of  in- 
toxication was  improper  to  be  considered. 
This  distinction  was  proper.  Peoide  v. 
Franklin,  70  Gal.  641,  11  Pac.  797;  People  v. 
Marseller,  70  Cal.  98.  11  Pac.  503.  The  other 
Instruction  refused  was  In  the  following  lan- 
guage: "In  con^deriug  the  testimony  of  the 
witness  Hauser,  as  well  as  the  testimouy  of 
every  other  witness,  you  have  a  right  and  It 
is  your  duty  to  consider  the  circumstances 
under  which  he  testified,  and  the  manner  In 
which  he  gives  his  testimony;  and  if  you 


should  believe  from  the  testimony  that  the 
letter  introduced  by  the  defendant  was  either 
written  or  delivered  by  the  witness  Hanser, 
or  that  It  was  written  or  delivered  at  his 
suggestion,  or  with  his  knowledge  and  con- 
sent, then  you  have  a  right  and  It  Is  your 
duty  to  consider  that  fact  In  weighing  the  tes- 
timony -of  such  witness.*'  The  Ix^tmctlon  was 
objectionable,  for  the  reason  that  It  sou^t 
to  single  out  the  witness  Hauser.  and  call 
the  especial  attention  of  the  Jury  to  him  and 
his  testimony,  on  account  of  an  anonymous 
letter  received  by  the  witness  Cherry,  who  Is 
a  brother-in-law  of  the  defendant,  which  let- 
ter suggested  that  Hauser  could  be  sent 
away  if  it  was  managed  right,  etc.  There 
was  no  evidence  whatever  that  Hauser  wa- 
the  author  of  or  connected  In  any  way  with 
the  letter,  except  that  he  had  passed  the 
place  of  business  of  Cherry  two  or  three 
times  on  the  day  preceding  the  morning 
when  the  letter  was  found,  imder  the  door 
of  Cherry.  Hauser  denied  all  knowledge  of 
the  letter,  and  several  circumstances  tended 
to  corrobcwate  his  statement  The  witness 
Cherry  admitted  that  he  had  previously  and 
the  night  after  the  trouble  visited  Hauser. 
and  sought  "to  know  if  there  was  any  way 
of  getting  it  fixed  up,  if  he  could  not  with- 
draw the  case,  and  he  said  be  could  not" 
He  also  testified  that  "Hauser  never  madi' 
any  remark  to  me  tliat  woidd  Indicate  tlut  lie 
wanted  me  to  give  him  money  in  consideration 
of  his  not  appearing  In  this  case."  The  fact 
to  very  apparent  that,  on  account  of  the  moth- 
er and  sister  of  the  defendant  the  friends 
of  the  latt^  were  anxious  to  stifle  a  prosecu- 
tion, and  that  the  witness  Hauser  informed 
them  the  matter  was  in  the  bands  of  the 
law,  and  he  had  notnlng  to  do  with  Its  ad- 
justment Defendant  was  fairly  tried  and 
convicted,  ni>on  testlmooy  amply  sufliclent  to 
uphold  the  verdict,  and  the  Jadgment  and 
order  appealed  from  should  be  affirmed. 

We  cracnr:  TBMPLB,  C.;  BELCHGB,  C. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  optniiKi,  tbe  judgment  and  or- 
der appealed  from  are  afflnned. 


Tn  re  HOWB. 

(Supreme  Court  of  Oregon.   Aug.  2,  1804.) 

Chiues  —  What  Constitute  —  Coxstitctiosai. 
Law— Statutes— Habeas  Corpus. 

1.  A  violatiou  of  2  Hill's  Ann.  Laws,  S  2403, 
as  amended  in  1893,  providing  that  connty  war- 
rants, indorsed  "Js'ot  paid  for  want  of  funds," 
shall  draw  interest  from  Huoh  ioJorsement  aotil 
the  treasurer  givesi  notice  that  there  are  fanda 
to  redeem  them ;  that  siioh  notice  shall  be  given 
when  he  bna  as  much  as  $1,500  belonging  to  the 
County;  and  that,  on  failure  to  comply  with 
8uch  section  for  10  days,  he  ahall  be  putuuied  by 
a  fine.- -is  a  criniiual  offense. 

2.  Act  1803.  entitled  "An  act  to  amend  see- 
tion  2465  of  2  Hill's  Annotated  Laws  of  Oiv- 
gon,"  is  not  in  violation  of  Const,  art  4^  IF  :ftik 
providing  that  every  act  shalLcinbrace  but  on» 

Digitized  by  VjOOglC 


Or.) 


HOWE. 


537 


tnbject,  and  matters  pronerir  eonnected  there- 
with, whlcli  Kibject  uiall  be  ezprMsed  tai  the 

title. 

3.  A  ciril  and  criminal  yroTision  may  be 
embraced  in  the  same  act. 

4.  On  appeal  from  a  jodgment  refuiinff  to 
discharge  iwtitioDer  from,  arrest  on  a  haheae 
(■orjjue  proceedintr,  where  the  return  shows  that 
Iietitioner  is  detained  by  virtue  of  five  tiejturate 
commitments,  regular  on  their  face,  the  pre- 
sumption is  tn  favor  of  the  leraiity  of  such  im- 
prisoummit;  Md  since,  noder  Hill's  Code,  i  628, 
makine  the  return  open  to  denial,  petitioner 
could  nave  shown,  if  the  facts  warranted,  that 
the  BCTeral  oommitments  were  for  the  same  of- 
fense, but  failed  to  do  so,  no  presomptlon  to  that 
effect  can  be  indulged  in. 

Appeal  from  circuit  conrt,  Klamath  coun- 
ty; W.  C.  Hale,  Judge. 

In  the  matter  of  the  petition  of  WlUlam 
E.  Howe,  on  application  for  discharge  from 
Imprisonment  From  a  Judgment  refusing 
him  a  discharge,  he  appeals.  Affirmed. 

K.  B.  Knight,  for  appellant  H.  Ij.  Benson, 
for  respondent 

BEAN,  C.  3.  This  la  an  appeal  brought  to 
reverse  a  Judgment  against  the  petitioner.  In 
refusing  to  dlschai^  bim  from  arrest  on  a 

habeas  corpus  proceeding.  From  the  pe- 
tition It  appears  that  on  July  9,  1894,  one  O. 
H.  Harahljarger  filed  two  Informations  with 
a  Justice  of  the  peace  In  Klamath  county, 
charging  the  petitioner  with  haxlnt,'  on  hand, 
as  treasurer  of  said  county,  on  the  Slat  day 
of  March  and  on  the  12th  day  of  April,  1894, 
respectively,  the  sum  of  ?4,739,  county  funds 
applicable  to  the  redemption  of  outstanding 
county  warrants,  and,  for  mnre  than  10  days 
after  said  dates,  neglecting  to  give  the  no- 
tice required  by  section  2465  of  2  Hlirs  Ann. 
Laws.  The  petitioner  was  duly  examined, 
and  held  to  bail  In  the  sum  of  $1,000  on  each 
of  the  charges,  and  In  default  thereof  com- 
mitted to  Jail;  and  on  July  11,  1894,  J.  T. 
Henley,  John  AV.  Wells,  and  Charles  S.  Moore 
each  filed  an  Information  with  the  same  Jus- 
tice of  the  peace,  charging  the  petitioner, 
as  such  county  treasm'er.  with  having  on 
hand  on  the  13th,  23d,  and  24th  of  April, 
1894,  respectively,  the  sum  of  f4,000,  for  the 
redemption  of  such  warrants,  and,  for  more 
than  10  days  after  said  dates,  neglecting  to 
give  the  notice  required  by  law.  On  each  of 
these  charges  the  petitioner  was  also  held  to 
ball  in  the  sum  of  *1,000.  and  in  default  there- 
of committed  to  Jail.  Upon  the  petition  be- 
ing filed  a  writ  of  habeas  corpus  was  issued, 
and  duly  served  upon  the  sheriff  of  said 
county,  who,  for  hie  return,  alleged  that  on 
the  9th  day  of  July,  1894,  he  arrested  the 
petitioner  under  a  warrant  of  arrest  issued 
by  a  justice  of  the  peace  of  said  county  for 
violating  section  2465,  2  Hill's  Ann.  Laws, 
and  held  him  In  his  etistody  by  virtue  of  five 
separate  commitments  Issued  and  signed  by 
said  Justice  of  the  peace,  copies  of  which  he 
attached  to,  and  made  a  part  of,  his  return. 
A  demurrer  to  the  return  being  overruled, 
the  court  ordered  the  petitioner  remanded  to 
the  custody  of  the  officer,  from  which  order 


lie  brings  tlils  appeal,  dalmtng  tliat  hft 
unlawAiUy  restrained  of  bis  liberty,  because 
(1)  section  as  amended  In  1893,  does  not 
make  the  neglect  of  a  county  treasurer  to 
publish  the  notice  required  a  crime;  (2)  Uie 
act  of  1808  la  TOld  because  the  subject  there- 
of Is  not  expressed  In  the  title  as  required  by 
8e(-t1ntt  20,  urt.  4.  of  the  constitution;  (3)  mat- 
tes of  a  criminal  and  civil  nature  cannot  be 
included  in  the  same  legislative  act;  (4)  the 
several  delinquencies  for  which  the  petltlon- 
er  was  committed  constitute  but  (me  offense, 
and  therefore  he  could  be  held  only  on  the 
first  commitment  Of  these  questions  In 
their  order. 

1.  It  is  contended  that  fb6  object  and  ln>- 
tent  of  the  legislature,  as  expressed  In  the 
section  referred  to,  were  to  provide  a  civil 
remedy  against  a  defaulting  county  ti-eas- 
nrer,  and  not  to  make  his  neglect  of  ofilcial 
duty  a  crime.  But  it  seems  to  us  the  lan- 
guage of  the  section  Is  conclusive  upon  tills 
point.  After  providing  that  all  county  war- 
rants Indorsed  "Not  paid  for  want  of  funds*' 
shall  draw  Interest  from  the  date  of  such 
Indorsement  until  the  treasurer  gives  notice, 
by  publication  tn  some  newspaper  printed 
or  circulated  In  the  county,  that  there  are 
funds  to  redeem  such  outstanding  warrants, 
it  further  provides  that  sticb  notice  shall  be 
given  when  the  county  treasurer  has  as  much 
as  f 1,500  twlonglng  to  the  eotmty,  and  then 
continues:  "Any  county  treasurer  falling  to 
comply  with  the  requirements  of  this  section 
tor  the  period  of  ten  days  shall,  upon  convic- 
tion thereof,  be  punished  by  fline  not  less 
than  five  hundred  nor  more  than  one  thou- 
sand dollars."  Laws  1883,  p.  60.  The  terms 
"conviction"  and  "punishment"  each  have  a 
well-settled  legal  meaning,  and  are  used  in 
the  law  to  designate  certain  stages  and  In- 
cidents of  a  criminal  prosecution;  and  when 
the  leglslatiu-e  declared  that  tar  a  violation 
of  his  official  duty  a  county  treasurer  shotild, 
on  conviction  thereof,  be  punished,  it  mani- 
festly Intended  that  the  proceedings  against 
him  should  be  on  the  criminal,  end  not  the 
civil,  sldeofthecourt.  Thatthe  legislature  did 
not  see  fit  to  declare  such  dellnqnency  either 
a  misdemeauOT  or  felony  Is  of  no  consequ^ce 
In  this  proceeding.  It  i>rovldcd  what  should 
constitute  the  offense,  and  tte  punlghmCTt, 
and  this  is  sufiSclent. 

2.  The  act  of  1893  Is  entitled  "An  act  to 
amend  section  2465  of  Hill's  Annotated  Laws 
of  Oregon,"  and  within  State  v.  Phenllne,  16 
Or.  107, 17  Pac.  572,  is  not  necpssariiy  In  viola- 
tion of  theconstltutlon.  HIIl'8  Annotated  Laws 
Is  an  authorized  compilation  of  the  statutes 
of  Oregon  (Laws  188.5,  p.  142);  and  to  refer 
In  the  title  of  a  legislative  act  to  the  par- 
ticular section  of  such  compilation  sought  to 
be  amended  Is  a  sufficient  statement  of  the 
subject  for  a  mere  amendatory  act,  and,  if 
the  provisions  of  the  amendment  could  have 
been  included  In  the  original  act  without 
violating  the  constitution,  it  is  valid.  State 
T.  Laughlin,  7fi  Mo.  358;  Improvement  Oo. 

Digitized  by  Google 


538 


PACIFIC  REPORTER,  Vol.  37. 


T.  Arnold,  46  Wis.  214.  49  N.  W.  971;  People 
v.  WUlsea.  60  N.  Y.  507.  Now,  section  atflii 
is  section  8  Of  an  act  entitled  "An  act  relating 
to  county  treasurers,"  approved  January  10, 
18!>4;  end  it  is  clear  that  a  provision  iu  the 
act  tlias  entitled,  making  a  violation  of  any 
of  the  official  duties  of  a  county  treasurer, 
as  iirescribed  therein,  a  crime,  and  punlah- 
nhle  as  such,  would  not  have  been  in  viola- 
tion of  the  provision  of  the  constitution  re- 
quiring the  subject  of  an  act  to  be  expressed 
in  the  tlUe.  State  v.  Shaw,  22  Or.  287.  20 
Pac.  1028.  Hence,  the  act  of  1893  is  not  ob- 
noxious to  such  constitutional  provision. 

3.  It  is  next  contended  that  a  civil  and 
criminal  provision  cannot  be  embraced  in 
the  same  act;  but  this  question  was  consid- 
ered and  deeded  in  O'Keef e  v.  Weber,  14  Or. 
5.'),  12  Pac.  74,  adverse  to  this  contention, 
and  tfawefore  requires  no  further  considera- 
tion. 

4.  And  finally  It  is  claimed  that  nnder  any 
view  the  petitioner  has  committed  but  one 
offense,  and  should  be  discharged  from  the 
four  otlier  commitments.  The  argument  is 
that  when  a  county  treasurer  neglects  for  10 
days  after  he  has  $1,500,  in  county  funds, 
applicable  to  the  redemption  of  outstanding 
warrants,  to  give  the  notice  required  by  law. 
the  crime  is  complete,  and  if  he  should  there- 
after keep  the  same  money,  for  any  length  of 
time,  without  giving  another  notice.  It  would 
constitute  but  one  offense.  But,  If  it  be  con- 
ceded that  this  is  a  correct  interpretation  ol 
the  statute.  It  docs  not  appear  that  the  pe- 
titioner's arrest  and  commitment  were  for 
neglecting  to  give  a  second  or  subsequent  no- 
tice in  respect  to  the  same  money.  The  only 
question  on  this  appeal  arises  on  a  demurrer 
to  the  return  of  the  officer.  Merrlman  v. 
Morgan,  7  Or.  68;  Barton  v.  Saunders,  16  Or. 
&1,  16  Pac.  921.  From  the  return  It  appears 
that  the  petitioner  is  detained  by  virtue  of 
five  separate  commitments  from  a  court  of 
competent  jurisdiction,  regular  and  valid  on 
their  face;  and  the  presumption  is  therefore 
In  favor  of  the  legality  of  such  Imprisonment, 
and  the  burden  of  impeaching  its  legality  is 
on  the  petitioner.  Church,  Hab.  Corp.  (2d 
Ed.)  g  236.  This  return  was,  by  virtue  of 
section  628  of  the  statute,  open  to  denial,  or 
its  justification  to  the  sheriff  might  be  con- 
troverted by  the  allegation  of  any  fact  show- 
ing either  that  the  imprisonment  was  unlaw- 
ful, or  that  the  petitioner  was  entitled  to  be 
released.  In  such  case  the  statute  requires 
the  court  to  proceed  In  a  summary  way  to 
hear  such  evideuec  as  may  be  produced  in 
support  of  or  against  the  imprisonment  or 
restraint,  niul  dispose  of  the  case  as  law  and 
justice  may  require.  Under  this  provision  of 
the  statute  the  petitioner  could  have  alleged 
and  shown.  If  the  facts  warranted,  that  the 
several  conimltmeuts  were  for  the  same  of- 
fense; but,  not  having  done  so  this  court  can- 
not iodulge  in  any  presumptions  to  that 
effect.  Each  of  the  changes  against  the  pe- 
tlttoner  may  have  been  for  a  separate  viola- 


tion of  the  statute,  and  there  Is  nothing  In 
the  proceedings  to  show  that  they  were  not. 
From  these  conclusions  It  follows  that  the 
judgment  of  tbe  court  below  must  be  af- 
firmed. 


RASH  V.  JENNB  et  ux. 
(Supreme  Conrt  of  Ore^a.   July  30.  Ifm.y 
Covenant  of  Warraxtt— Heasuhe  or  DAXAUEfi. 

Id  an  action  for  breach  of  a  covenant  of 
warranty,  it  appeared  that  defendant  placed 
with  S.  lands  for  sole, — S.  to  retain,  as  his- 
commisaion,  all  over  a  fixed  amount;  that 
plaintiif  boogbt  aome  of  the  land,  and  took  a 
contract  from  S*.  as  acent;  that,  to  facilitate- 
tbe  sale  of  the  land,  defendant  conveyed  the 
land  to  P.,  in  trust  to  convey  to  Boch  persons  as 
S.  might  sell  to,  the  deed  containing  a  rovenant 
of  warranty;  and  that  plaiotiff  received  a  deed 
from  the  trustee.  H«ia,  that  the  wairauty  ia 
the  deed  from  defendant  to  P.  inared  to  the 
benefit  of  plaintiff,  and  that  the  measure  of 
damages  was  the  amount  paid  and  interest, 
notwithstanding  a  large  part  of  this  amount  was 
retained  by  S.  as  commission. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

Action  by  E.  S.  Rash  against  W.  D.  Jenne 
and  Ida  J.  Jenne  to  recover  damages  f<M- 
breach  of  covenant  of  warrantj'.  Judgment 
was  rendered  for  plaintiff  for  less  than 
amount  claimed  by  her,  and  she  appeals. 
Reversed,  and  Judgment  ordered  tor  plain- 
tiff for  full  amount. 

J.  F.  Watson,  for  appellant  Geo.  H.  WiL- 
liams,  for  respwdents. 

BEAN,  C.  J.  This  Is  an  action  to  recover 
damages  for  the  breach  of  a  general  covenant 
of  warranty  in  a  conveyance  of  i-eal  property, 
and  arises  upon  the  following  facts,  as  ap- 
pear from  the  pleadings  and  findings  of  tlie 
court:  On  January  8,  1889,  the  defendant 
being  the  owner  of  a  tract  of  land  near  the 
city  of  Portland,  containing  11.45  acres, 
placed  it  in  the  hands  of  one  G.  M.  Steams, 
of  the  firm  of  Telfer,  Steams  &.  Co.,  as  his- 
agent  for  the  sale  thereof,  with  the  under- 
standing that  Stearns  should  sell  the  prop- 
erty, and  pay  or  cause  to  be  paid  to  defend- 
ant $300  per  acre  for  the  same,  and  as  com- 
pensation for  his  services  he  was  to  retain 
all  he  received  therefor  in  excess  of  said 
amount  per  acre.  In  pursuance  of  tlils  arrange- 
ment, and  with  a  view  to  the  sale  and  dis- 
position of  the  land  In  lots  and  blocks  t» 
different  purchasers,  he,  at  his  own^  exitense 
and  for  his  own  convenience,  caused  th& 
same  to  be  sm'veyed,  laid  out,  and  platted  as 
the  town  site  of  Avalon,  containing  12  blocks, 
lettertNl  from  A  to  L,  Inclusive,  and  on  the 
23d  of  January,  1889,  negotiated  a  sale  of 
blocks  A,  F,  Gr,  H,  I,  J,  K,  and  L,  as  so  laid 
out,  to  An  uack.  Ava-111  &  McCallum  tor 
13.097.  and  received  a  deposit  of  $100  on 
such  contract,  and  on  tlie  same  day  nego- 
tiated a  sale  of  blocks  B  and  0  to  the  plain- 
tiff  for  $1,200,  their  reasonable  market  value, 
received  $20  as  part  payment  of  the  purchase 
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price,  and  thereupon  executed  a  receipt  !n  tbe 
name  of  "Telfer,  Steams  &  Co.,  Agents," 
acknowledging  such  payment,  stating  there- 
in tbe  terms  of  sale,  and  the  time  and 
amounts  of  the  deferred  payments,  and  de- 
Hrered  tbe  same  to  her,  wltbont  disclosing 
his  principal.  Afterwards,  and  on  the  4th 
day  of  Fehmary,  1889,  the  defendant  and 
wife,  at  the  request  of  and  with  "notice  that 
Steams  had  secured  purchasers  for  certain 
portions  of  the  land,"  althong'h  they  *'dtd  not 
know  who  the  purchasers  were,  nor  the  por- 
tions bought  by  each,  nor  the  amounts  to  be 
paid  by  any  of  such  persons,"  executed  and 
aeknowledged  the  town  plat  of  Avalon,  as 
owners  of  the  property,  and  at  the  same  time, 
at  Steams'  request,  and  as  part  of  the  same 
transaction,  executed  and  delivered  their 
deed  conveying  the  land  in  question,  de- 
scribing It  by  metes  and  bounds,  to  the  Port- 
land Trust  Company,  "In  trust  to  hold  and 
convey  the  legal  title  to  such  person  or  per- 
sons as  Steams  had  sold  or  might  sell  por- 
tions thereof."  Said  deed  purports  to  be  given 
for  the  consideration  of  one  dollar,  and  con- 
tains the  covenant  of  warranty  upon  which 
tUM  action  was  bronght.  At  tbe  time  of  the 
execution  and  delivery  of  the  town  plat  and 
deed,  defendant  received  through  the  trust 
company  the  sum  of  $3,450,  being  the  amount 
for  which  Stearns  was  to  account  to  him,  of 
which  sum  Aumack,  Averlll  &  McCallum  fur- 
nished S2,99T,  the  balance  due  on  their  pur- 
chase, and  Steams  advanced  the  remainder. 
After  the  receipt  of  the  deed,  and  on  the  same 
day,  the  trust  company  Issued  to  Aumack, 
AveriU  &  McCallum  a  certlScate  to  the  effect 
that  It  was  holding  blocks  A,  F,  G,  H,  I,  J, 
K,  and  L  for  them,  and  also  Issued  a  cer- 
tificate to  Steams,  of  like  nature  and  effect, 
for  blocks  B,  C,  D,  and  E,  and  on  the  next 
day,  at  the  request  of  Steams,  Issued  a  cer^ 
tiOcate  to  the  plaintiff  for  blocks  B  and  C, 
In  recognition  of  her  said  contract  of  pur- 
chase of  January  28d.  Afterwards,  and  In 
accordance  with  the  terms  ct  hex  contract, 
the  plaintiff  paid  the  remainder  of  the  pur- 
diase  price  of  Uocks  B  and  O,  and  on  tite 
2Tth  day  of  December,  1889,  reoeiTed  a  deed  ot 
conveyance  thereftor  from  the  trust  company, 
*1n  fulfillment  of  its  trust"  but  without  a 
eoTOiaat  of  wananty.  Being  subsequently 
evicted,  becanse  of  tbe  ftUore  of  title,  she 
brongtat  this  action  against  the  defendant, 
on  the  covenant  of  warrant  contained  in 
his  deed  to  the  tmst  company,  to  recover  tbe 
purchase  price  paid  by  her,  and  Interest  Ihere- 
<nL  The  court  bdow  found,  as  a  conclmlon 
of  law,  that  plaintiff  was  only  entitled  to 
recorer  one-sixth  of  the  amount  actually  re- 
ceived 1^  the  defendant  tbrough  the  tmst 
company,  with  legal  interest  thereon  from 
tho  4tb  day  of  February,  1889,  because  the 
value  of  Modes  B  and  C  was  about  oufrslxfli 
the  value  of  tbe  whole  tract;  and  from  the 
Judgment  given  upon  this  finding  she  ap- 
peids  to  this  court,  claiming  that  she  is  en- 
tltled  to  recover  tbe  full  amount  paid  by  hat 


for  blocks  B  and  C,  togethCT  with  Interest 
thereon  from  tbe  date  of  her  purchase. 

Tbe  defendant  does  not  deny  his  liability 
to  the  plaintlfT  on  bis  covenant  of  warranty, 
but  contends  that  the  meosnre  of  damages 
iB  such  a  proportion  of  the  purchase  money 
received  by  him  as  the  value  of  the  property 
purchased  bore  to  the  value  of  the  whole 
tract  at  the  time  of  her  purchase.  This  con- 
tention Is  baaed  upon  the  thewy  that  prior 
to  tbe  sale  by  Steams  to  the  plaintiff,  he 
had  purchased  the  prc^rty  from  the  de- 
fendant, and  as  a  consequence,  in  making 
the  sale,  was  acting  fbr  himself  and  not  as 
agent  of  the  defendant,  and  therefore  the 
deed  to  tbe  trust  company  was  made  In 
trust  for  bim,  and  not  plaintiff.  But  this 
position  is  contrary  to  the  findings  of  fact, 
as  we  understand  them,  as  well  as  the  an- 
swer, in  which  it  Is  admitted  that,  prior  to 
the  conveyance  by  the  d^endant  to  the 
trust  company,  Stearns  was  his  agent  for  the 
sale  of  the  property,  and  that  such  agency 
did  not  cease  until  tiie  conveyance  was  made. 
As  tbe  sale  to  plaintiff  was  prior  to  that  time, 
and  the  deed  to  the  trust  company  was  made 
for  the  purpose,  wiiai  the  knowledge,  and 
under  the  circumstances  hereinbefore  stated, 
It  seems  manifest,  If  we  are  to  be  bound 
by  the  findings  of  tact  and  pleadings,  that  the 
sale  to  the  plaintiff  was  made  1^  the  de- 
fendant through  bis  ag^t,  and  the  deed  to 
the  trust  company  was  in  trust  for  her,  as  a 
means  of  consummating  the  contract  It  Is 
true  there  Is  a  finding  that,  on  January  23d, 
Steams  entered  into  a  pared  contract  vrlth 
the  defendant  to  purchase  blo(^  B,  C,  D, 
and  B,  and  that  he  deposited  with  the  de- 
fendant ¥100  as  a  part  of  the  purchase  price 
of  said  Mocks,  but  It  does  not  appear  that 
this  contract  was  ever  comideted  or  carried 
out  Indeed,  the  other  fl"^'"p»T  oompletdy 
negative  such  a  conclusltm.  No  such  de- 
feme  or  claim  is  made  In  the  answer,  and, 
on  tbe  date  of  this  alleged  ctrntract,  Stearns, 
as  agent  sold  two  of  the  blocks  to  the  plain* 
tiff;  and  defendant  did  not  know,  at  the 
time  be  made  tbe  deed  to  the  trust  com- 
pany, to  whom  the  land  had  beoL  sold,  but 
made  the  deed  for  the  benefit  of  persons  to 
whom  Steams,  as  his  agent  had  sold  the 
property.  From  tbe  pleadings  and  ""'^Inflw 
of  fact  we  are  bound  to  omdude  that  tbe 
sale  to  plalntlir  was  made  1^  Stearns  as  the 
agent  of  tiie  defendant  and  the  conveyance 
to  the  trust  company  was  adopted  as  a  con- 
venient method  of  transferring  the  title  to 
her.  This  being  ao,  the  conclusion  is  In- 
evitable that  the  covenant  of  warranty  in 
such  deed  inured  to  tbe  boieflt  of  the  plain- 
tiff, to  the  same  extent  as  If  the  .conveyance 
had  been  made  directly  to  ber,  and  for  the 
breadi  thereof  tbe  measure  of  damages  Is  the 
eonsldantimi  ptid.  and  Interest  although,  by 
an  arrangement—of  which  plaintiff  bad  no 
knowledge— between  defendant  and  the  agent 
who  made  tbe  sale,  a  large  pc^tlon,  or  even 
all*  of  the  mon^,  was  retained  by  the  agent 
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M  eompeiufttloii  for  maUnx  tbe  sale  at  the 
property  in  qoeetion  and  other  property.  If 
the  plalndflF  bought  the  property  of  the  de- 
fendant, either  directly  or  through  an  agent, 
and  hia  coreoant  of  warranty  was  for  her 
benefit,  she  Is  entitled  to  recover,  as  damages 
foff  a  breach  thereof,  the  consideration  paid 
by  her,  and  interest,  whether  any  of  the 
money  reached  the  hands  of  the  principal  or 
not  Bloom  t.  Wolfe,  60  Iowa,  286.  The 
judgment  will  therefore  be  reversed,  and  the 
canse  remanded,  with  directions  to  enter 
Judgment  in  ftivor  of  {dalnttff,  on  tbe  flnd- 
Inga  of  fact,  tor  tbe  amount  claimed. 


(H  Or.  1K> 

HBDIN  T.  CITY  A  SUBUKBAN  BT.  CO. 
(Supreme  Court  of  Oregon.  July  SO,  1804.) 
Snuar  Bauaoad— Iitjort  to  Cbiu>— Qdbbtiox 

VOB  JUBT. 

L  In  an  action  by  a  parent  against  a  street 
railway  for  Injuries  to  his  minor  child,  it  ap- 
peared that  plaintiff  was  ia  moderate  circum- 
stances, and  sent  tbe  child,  who  was  about 
three  years  old,  to  play  nnder  tbe  care  of  its 
nine  year  old  brotner.  The  child  was  hurt 
while  crossing  the  street  alone  to  its  mother, 
who  bad  called  the  children.  SM,  that  It  was 
for  the  jury  whether  plaintiff  was  guilty  of  con- 
tributon' ne^igence, 

2.  Where  the  acddent  happened  at  a  cross 
ingf  and  the  car  ran  128  feet  after  the  acddmt 
before  it  was  stopped,  the  grade  being  only  one- 
balf  inch  in  2^  feetr  the  nei^igence  of  defendant 
is  for  the  jury. 

Appeal  fK>m  drenit  court,  Hultnomoh 
oonnty;  BL  D.  COiftttiick,  Judge. 

AcUon  by  N.  O.  Hedln  against  the  City 
ft  Suburban  Railway  Company.  There  was 
a  Judgment  toe  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

B.  Mallory,  for  appellant  Balelgh  Stot^ 
tn  respondent 

MOOBE,  J.  This  la  an  actlcHi  brooght  by 
tbe  plaintiff  to  recover  damages  for  expenses 
incurred  In  the  care  of  and  medical  attend- 
ance rendered  to  bis  minor  daughter,  and  for 
tbe  loss  of  her  services,  on  accomit  of  fat- 
juries  caused  by  one  of  defendant's  electric 
cars  running  over  ber  while,  as  is  alleged, 
be\ng  carelessly  and  negligently  propelled  at 
an  unusual  and  dangerous  rate  of  speed  by 
the  employee  of  defendant  whereby  the  two 
small  fingers  and  a  part  of  the  palm  of  her 
right  hand  were  cut  off,  and  the  third  finger 
of  said  band  was  bruised  and  mutHatod. 
After  denying  the  material  all^atlons  of  the 
complaint,  tbe  defendant.  In  substance,  al- 
leged that  the  plaintiff  carelessly  and  negli- 
gently permitted  said  minor  child  to  go  un- 
attended uiKtn  a  public  street  In  which  he 
well  knew  defendant's  cars  were  mntdng  at 
frequent  Intervals,  and  that,  while  one  of 
Its  cars  was  moving  on  said  street  at  a 
moderate  and  lawful  rate  of  speed,  the  eald 
child  carelessly  and  negligently  ran  immedi- 
ate In  front  thereof,  and  so  near  thpreto 
Uiat  It  was  buposBibla  for  Its  «upli>y4a 


Uumgb  Qsli^  an  the  meaas  In  flielr  power, 
to  stop  the  car  In  time  to  prevent  tbe  Injury. 
Tbe  allegation  of  new  mattw  oontalned  In 
tbe  answer  having  been  denied  In  the  reply, 
tbe  cause  was  tried,  and  a  verdict  and  Jodg* 
meat  rendered  agalnat  tha  defiandaat;  from 
which  it  appeals. 

The  UU  of  exceptions  shows  that  when 
plalntUE  rested  his  case  tbe  defendant  moved 
for  a  nonsuit  for  tbe  reaa(m  that  there  was 
not  sufficient  evidence  In  support  oi  the  com- 
plaint to  be  submitted  to  tbe  Jury,  which 
motion  having  been  ovOTuIed  by  the  court, 
an  exertion  was  taken,  and  it  Is  now  con- 
tended that  It  should  have  been  sustained. 
It  la  also  claimed  that  ft  was  n^igenoe  per 
se  on  tbe  part  of  plaintiff  to  permit  a  cbild  of 
such  tender  years  to  go  unattended  upon  a 
pnbllc  street  where  such  dangerous  machines 
as  a  car  prc^telled  by  electric  power  vrere 
known  to  be  mzmlng  at  frequent  intervals. 
The  recwd  shows  that  plaintiff  Introduced 
evidence  tending  to  prove  the  followlDg  facts: 
That  the  faijury  occurred  Aivil  23, 1803,  on 
the  puUlc  crossing  at  the  intersection  of  John- 
son and  Fourteenth  streets  In  the  dty  of  Port- 
land; that  defendant's  railway  track  runs 
north  and  south  on  said  Fom-teenth  street 
and  that  from  GUsan  street  north  to  Johnson 
street  a  distance  of  about  720  feet  said  trade 
has  a  descending  grade  oi  about  cme-half  inch 
In  every  2^  feet;  that  electric  cars  had  been 
substituted  on  said  street  tot  those  propelled 
by  horses  but  three  oe  four  days  {Hiw  to 
the  Injury;  that  an  ordinance  ot  said  <dt7 
permitted  Uie  defendant  to  run  its  cars  at  n 
rate  of  ^ht  miles  per  hour;  that  the  car  in 
question  was  running  very  rapidly  down  the 
grade,  and,  a£ter  striking  the  child,  it  ran 
128  feet  befiffe  it  was  stopped;  that  the 
plaintiff,  who  by  occupation  is  a  stone  mason, 
lived  on  the  east  side  of  Fourteenth,  about 
100  feet  n<Htb  of  Johnson  street,  snd,  with 
the  aid  of  his  wife,  who,  without  any  faeip^ 
kept  dght  boarders,  supported  th^  family, 
consisting  of  two  boys  of  tbe  age  of  nine 
and  seven  years,  respectively,  tbe  girl  li^ 
Jnred,  aged  thive  years  and  nine  montfaiS, 
and  another  glii,  aged  two  years  and  aeren 
months,  by  tbebr  joint  labor;  that  the  pUiH 
tiff  having  no  playgrotmd  for  tbe  children  od 
his  iffemises,  his  wife  on  the  day  in  ques- 
tion sent  them  to  a  vacant  block  at  the  aontb- 
west  comer  of  Fourteenth  and  Johnson 
streets,  where  they  t<ad  been  in  the  habit  of 
playing;  that  between  6  and  7  o'clock  in  the 
evening,  and  wlifle  it  was  yet  daylight  idai»- 
tiff's  wife  called  tbe  childrei  to  tbelr  sup- 
per, and  weat  to  the  sidewalk  in  ftont  of 
their  house  to  meet  them,  as  was  her  cos- 
torn;  tbat  when  reaching  the  ddewaBc  she 
saw  defendant's  car  coming  rapidly  down 
Fourteenth  street  after  having  Just  entered 
It  from  Gllsan  street  and  alao  saw  hw  chil- 
dren coming  from  the  block  upon  which  they 
had  been  playing  to  tbe  aldewalk  In  Hoot  ot 
It  at  the  northeast  oomer,  whoe  thegr  remaia- 
•d  for  an  Instant;  tiuU;  liavlnff  seen  tbe  poiA* 
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ttoa  of  ttw  car  and  of  Uie  children,  iha  did 
not  warn  ^em  of  the  danger,  or  tell  them  not 
to  titon  the  street;  that  when  the  car  had 
reached  a  point  from  100  to  200  feet  from 
the  children,  the  Uttle  girl  In  qontlon  started 
and  ran  across  the  street  In  front  of  It,  ^Ich 
so  Mghtened  her  mother  that  she  did  not 
warn  her  to  torn  back,  thinking,  as  she  says, 
that  the  child  could  cross  the  trade  before  the 
car  readied  hw;  that  the  car  struck  the 
child  jost  after  she  bad  crossed  the  track, 
Inflicting  the  Injury  complained  of;  and  that 
the  plaintiff  hnd  snstalned  the  amount  of 
damages  which  he  sought  to  recover. 

Did  tUs  state  of  facta  authorise  the  court 
to  snhmlt  the  case  to  the  Jnry?  It  mny  be 
conceded  that.  If  the  plaintiff  permitted  a 
child  of  her  tender  years  to  go  unattended 
npon  a  street  where  electric  cars  were  known 
to  be  passing  at  frequent  Intervals,  and  she 
tha«  sustained  an  Injury,  It  was  such  negli- 
gence on  his  part  as  would  prevoit  a  re- 
covery for  damages  sustained  in  consequence 
of  the  loss  of  her  services  (Booth,  St  By. 
Law,  I  800,  and  eases  tnere  dted);  but  we 
do  not  think  counsel's  assumption  of  the 
fact  Is  supported  by  the  evidence,  which 
shows  that  plaintiff's  wife  sent  the  Uttle 
girl  In  qoestlwi,  with  the  other  children,  to 
play  on  the  vacant  Idock,  and  that  Immedi- 
ately priw  to  the  Injury  she  was  accom- 
panied by  her  brother,  wbMn  she  left  stand- 
ing on  the  crossing  when  she  ran  across  the 
street  Her  escape  from  him  does  not  nec- 
essarily prove  that  she  was  unattended.  Id 
passing  upon  the  question  in^sented  1^  the 
motion  there  were  two  elements  to  be  con- 
sidered: First  did  the  i^intiff,  by  Us  negll- 
genoe  In  not  exerddng  greater  care  over  this 
Uttle  child,  contribute  to  Its  injuiy  In  such 
a  manner  as  to  preclude  bis  recovery  t  And, 
second,  was  the  defendant's  agent  at  the 
time  of  the  injury,  exerdsiug  ordinary  care 
and  prudence  In  the  management  of  its  car? 
The  parent  of  a  minor  child  should,  so  far  as 
his  financial  ability  will  i>ermit  throw  around 
It  such  a  mantle  of  protectltm  against  Injury 
from  any  cause  as  to  shield  it  from  all  dan- 
ger; and  the  measure  of  this  protection 
should  be  In  an  Invei-se  ratio  to  the  help- 
lessness and  Indiscretion  of  the  infant  When 
a  parent  whose  means  are  limited  has  done 
all  that  can  reasonably  be  expected  from 
one  in  his  condition,  be  will  not  be  debarred 
from  s  recovery  for  the  loss  of  his  child's 
services  in  consequence  of  an  injury  caused 
by  the  negligence  of  others  because  he  has 
not  exercised  the  same  degree  of  care  in 
protecting  his  child  as  would  reasonably  be 
expected  from  parents  baring  more  means 
at  their  command.  All  the  drcumstanccs, 
therefore,  that  tend  to  show  the  degree  of 
care  exercised  by  a  parent  or  guardian  over 
his  child  for  Its  protecticnt  are  to  be  con- 
sidered, and,  In  case  of  Injury  to  the  child 
by  the  negligence  of  others,  his  conduct  is 
to  be  measured  by  what  would  reosouaMy 
Iw  eqtaeted  from  a  prudent  person  of  his 


flnandsl  coodltloD  and  staOon  In  llflB.  Shear, 
ft  R.  Neg.  I  72. 

The  defendant  would  not  be  liable  for  any 
Injury  unless  Its  agent  bad  failed  to  exerdae 
ordinary  care  and  prudence  in  the  nrntrol 
and  management  of  its  car.  The  degree  of 
diligence  required  of  the  motorman  Is  to  be 
measured  by  all  the  circumstances  and  con 
dltlons  bearing  upon  the  question  of  pru- 
dence or  negligence  happening  and  existing 
at  the  time  of  the  accident  At  a  public 
crossing  of  Its  track  it  la  the  duty  of  one 
about  to  cross  to  take  proper  precautions  to 
prevent  accidents,  but  this  requirement  upon 
the  part  of  the  public  does  not  absolve  the 
defendant  from  the  exercise  of  greater 
watchfulness  at  such  places  than  at  other 
points  on  Its  Une.  Booth.  St  By.  Law,  | 
305.  The  motorman  owed  a  greater  duty  to 
the  child  In  question.  In  consequence  of  her 
age  and  Indiscretion,  had  be  seen  her  In  time 
to  prevent  the  accident  than  to  a  grown  per- 
son possessing  apparent  organs  of  percep- 
ceptlon  and  reasoning  faculties.  O'Flaherty 
V.  Railway  Co.,  46  Mo.  70.  The  circumstan- 
ces to  be  omsldOTed  on  the  part  of  the  plain- 
tiff as  tending  to  show  the  degree  of  protec- 
tion wbich  he  might  be  reasonably  expected 
to  afford  are  that  he  was  In  moderate  finan- 
cial condition,  and  unable  to  maintain  help 
In  the  care  of  his  child;  that  he  had  no  play- 
ground for  its  comfort  and  wjoyment;  and 
that  the  child,  from  the  time  she  left  home 
to  an  Instant  prior  to  the  Injury,  was  with 
her  brothw;  while  the  circumstances  to  be 
considered  on  the  part  of  the  defendant  as 
tending  to  prove  Its  want  of  ordinary  care 
and  prudence  are  the  Efteed  of  the  car,  the 
Injury  at  a  public  croBslng,  and  that  the  per- 
son Injured  was  a  small  child.  In  view  of 
these  facta  and  circumstances,  could  the 
court  aa  a  matter  of  law,  rightfully  with- 
draw the  question  from  the  jury,  and  say 
that  the  negligence  of  the  plaintiff  was  the 
primary  cause  of  the  Injury  and  therefore 
no  recovery  Is  possible?  The  qaestlon  of 
negligence  Is  generally  one  of  fact  and  not 
of  law.  If  there  be  any  dispute  as  to  the 
facts,  it  Is  clearly  a  question  for  the  jury;  or, 
If  there  be  no  diqpute  as  to  the  facts,  but 
there  may  reasoD&bly  be  a  difference  of  opin- 
ion as  to  the  inferences  and  conclusions  de- 
duclble  therefrom.  It  Is  the  province  of  the 
jury  to  determine  the  question.  Beach,  Con- 
trlb.  Neg.  S  1G3.  In  this  case  It  api>earB  that 
the  child  Injured  was  In  company  with  her 
elder  brother,  who  appeared  before  the  jury. 
His  competency  and  ability  to  protect  her 
did  not  depend  so  much  upon  his  age  or 
size  as  uikon  his  discretion  and  knowledge 
of  the  apparent  danger;  and  because  the 
child  deserted  blm.  and  upon  the  rapid  ap- 
proach of  the  car  ran  to  her  mother,  does 
not  necessarily  prove  that  he  was  incompe- 
tent for  the  trust  but  rather  that  the  child 
placed  more  confidence  In  her  mother  than 
In  him.  The  fact  of  hie  presence  with  his 
alstar  was  proven,  and  from  his  age  and 
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general  Intelllgience  an  Inference  was  to  be 
drawn  of  his  ability  to  protect  her.  It  was 
also  proved  that  the  car  ran  a  given  distance 
after  the  accident  occurred  before  it  was 
stopped,  and  from  this  fact  an  Inference  of 
Its  speed  was  deduclble.  "To  draw  such 
Inferences,"  snys  Lyon,  J.,  in  Hoppe  v.  Rail- 
way Co..  61  Wis.  357.  21  N.  W.  227.  "Is  pe- 
culiarly the  function  of  the  Jury,  as  this  court 
has  held  In  many  eases."  "Whenever  a  mo- 
tion for  nonsuit  Is  made,"  says  Lord,  C.  J., 
in  Herbert  v.  Dufur,  23  Or.  462,  32  Pac.  302, 
"every  intendment,  and  every  fair  legitimate 
Inference  which  can  arise  from  the  evidence, 
must  be  made  in  favor  of  the  plaintiff." 
Conclusions  were  to  be  drawn  from  the  facts 
proved  as  to  whether  the  plaintiff  had  ex- 
ercised that  dpRree  of  care  and  extended  to 
his  child  that  measure  of  protection  required 
of  one  In  his  financial  condition  and  station 
in  life,  and  as  to  whether,  from  the  facts 
proved,  the  defendant  was  in  the  exercise  of 
ordinary  care  and  prudence  In  the  manage- 
ment of  Its  car  at  the  time  of  the  injury.  If 
the  elder  brother  had  knowledge  of  the  ap- 
parent danger,  and  sufflcient  discretion  and 
Judgment  to  care  for  and  protect  his  sister, 
or  If  his  mother  had  reason  to  believe,  and 
did  believe,  that  he  possessed  auch  knowl- 
edge, Judgmeut,  and  discretion,  It  was  not 
negligence  to  send  the  children  to  play  to- 
gether; and.  In  any  event,  it  was  a  ques- 
tion for  the  jury  to  say  whether  there  had 
been  any  negligence  in  the  care  of  the  child. 
Hoppe  v.  Railway  Co.,  supra.  In  the  case 
of  O'Flaherly  v.  Railway  Co.,  45  Mo.  70,  the 
facts  showed  that  a  little  girl,  aged  about 
two  years  and  eight  months,  had  been  sent, 
under  the  protection  of  an  elder  sister,  about 
eight  years  of  age,  to  a  lot  across  the  street, 
to  play,  and  get  fresh  air;  that,  after  being 
there  for  a  time,  the  ciiild,  unobserved  by 
Its  elder  sister,  escaped,  and  undertook  to 
make  its  way  home  across  the  street,  where 
it  was  run  over  and  killed  by  one  of  defend- 
ant's cars.  In  an  action  by  the  parents  to 
i-ecover  damages  for  killing  the  child,  the 
court,  In  commenting  uiwn  the  facts  of  the 
case,  said:  "I  think  it  may  be  stated  as  a 
sound  proposition  that  to  constitute  negli- 
gence In  the  parents  there  must  be  an  omis- 
sion of  such  care  as  persons  of  ordinary  pru- 
dence exercise  and  deem  adetjuate  for  the 
required  purpose.  In  the  present  case  It 
appears  that  the  unfortunate  Ilttie  child  was 
never  permitted  to  go  out  on  the  sti-eets  alone 
unattended,  but  It  was  frequently  sent  out 
under  the  care  of  its  sister.  Although  the 
sister  was  but  eight  years  old,  she  might 
have  been  entirely  adequate  to  afford  It  pro- 
tection under  ordinary  circumstances.  It  Is 
the  only  attendance  many  people  are  capa- 
ble of  affording  their  children.  To  say  that 
it  Is  npgligence  to  permit  a  child  to  go  out 
to  play  unless  it  is  accompanied  by  a  grown 
attendant,  would  be  to  bold  that  free  air  and 
exercise  should  only  be  enjoyed  by  the 
n^althy,  who  are  able  to  empl<^  such  at- 


tendants; and  would  amoont  to  a  denial  of 
these  blessings  to  the  poor."  It  appears 
from  the  foregoing  that  there  might  reason- 
ably have  been  a  difference  of  opinion  as  to 
the  Infereneea  and  conclusions  to  be  deduced 
from  the  facts  proved;  and  In  auch  case  the 
question  of  negligence  f^uld  always  be  sub- 
mitted to  the  Jury,  even  If  there  be  no  dis- 
pute as  to  the  facts,  and  hence  there  was  no 
error  In  overruling  the  motion  for  a  nonsuit 
The  notice  of  appeal  presents  other  ques- 
tions relating  to  the  admission  of  evidence 
and  to  the  giving  and  refusal  to  give  certain 
Instructions.  The  bill  of  exertions  contains 
a  complete  transcript  of  the  stenographer's 
notes  of  the  trial.  Including  all  the  evidence, 
together  with  the  exceptions  taken  and  al- 
lowed to  its  admission,  in  regular  order  as 
they  occurred.  A  judge,  In  settling  a  bill 
of  exceptions,  where  a  motion  of  nonsuit  bad 
been  sustained  by  him,  would  hesitate  to 
certify  that  there  was  no  evidence  to  sus- 
tain the  cause  of  action;  or,  where  such  mo- 
tion had  been  denied,  he  would  certainly 
have  some  delicacy  In  certifying  that  the  evi- 
dence and  Inferences  and  concluslona  to  be 
deduced  therefrom  fally  warranted  him  In 
submitting  the  question  to  the  Jury;  and 
hence  it  is  generally  deemed  essential  that 
all  evidence  Introduced  prior  to  the  motion 
for  a  nonsuit  should  be  incorporated  in  a  bill 
of  exceptions  when  the  order  of  a  court  over- 
ruling or  sustaining  such  a  motion  is  brought 
up  for  review.  Johnston  v.  Railway  Co.,  28 
Or.  94,  31  Pac.  283.  Because  the  evidence 
necessary  to  review  the  action  of  the  court 
upon  the  motion  for  a  judgment  of  nonsnit 
appears  in  the  bill  of  exceptions  is  no  reamn 
why  the  other  questions  and  the  particular 
errors  relied  upon  should  not  be  seiwrately 
stated  and  pointed  ont.  The  bill  of  excep- 
tions in  the  case  at  bar  does  not  comply  with 
the  rule  announced  by  this  court  In  the  case 
of  Eaton  v.  Navigation  Co.,  22  Or.  407,  30 
Pac.  311,  and  for  the  reason  there  given  the 
other  questions  will  not  be  considered.  It 
follows  that  the  Judgment  of  the  court 
should  be  affirmed,  and  it  te  bo  ordered. 


DODSOX  V.  nODSON. 

(Supreme  Court  of  Oregon.    July  30,  1804.) 

Pabtkebship— Pabol  Aorekmkkt  —  Iktbrest  vx 
Re  ALT  r. 

Plaintiff  erected  on  his  ward's  premises 
fiflh  wliRels,  and  operated  them  for  bis  own  ben- 
etit.  Upon  majority  of  the  ward,  it  was  agreed 
by  piirijl  to  operate  the  whi.*elH  in  partnerslup, 
[iliiintiff  to  have  a  half  interest  in.  the  wheels 
and  premiftes.  Xothing  waa  paid  by  plaintiff  or 
the  partnership  for  snch  property.  Htid.  in  an 
aotiou  to  dissolve  the  partnership,  that,  there  be- 
ina  no  written  instrument  conv^ng  Budi  inter- 
est, as  rwiuired  by  Hill's  Ann.  Laws,  $  781.  the 
lish  wheels,  bdng  realty,  were  not  partnerBhip 
property. 

Appeal  from  drcult  cotu^  Mnltnomali  coun- 
ty; Loyal  B.  Steams,  Judge. 
Action  by  Ira  DodBon  against  3BUram  E. 
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DodsoD  for  the  dissolution  of  a  partnra-shlp. 
There  was  a  decree  dlssolTliig  the  partner- 
ship, and  ordering  the  property  to  be  sold. 
Defendant  appeals.  Modified. 

The  plaintiff  is  the  father  of  the  defendant. 
The  son  arrlTed  at  the  age  of  majority  Jan- 
nary  to,  1890.  For  several  years  prior  to  this 
date  the  plaintiff  was  also  the  general  guard- 
ian of  defendant.  The  date  of  his  appfdnt- 
ment  aa  snch  Is  not  fixed  definitely,  but  from 
the  evidence  it  is  reasonable  to  couclnde  that 
the  appointment  was  made  In  the  year  1881. 
On  the  16th  day  of  March,  1881.  the  defend- 
ant became  the  owner  In  fee  simple  of  lot  2, 
section  88,  and  lot  1,  section  85,  township  2 
N.,  range  6  E.,  in  Mnltn<Hnab  comity.  Or.,  and 
continued  to  be  such  owner  until  the  19th 
day  of  August,  1891,  when  he  deeded  all  his 
interest  therein  to  one  Samuel  J.  Grorman;  re- 
serving, however,  to  himself,  "the  right  to 
erect,  maintain,  and  forever  keep  two  (2)  fish 
wheels  on  the  C<dumbia  river,  opposite  and 
adjacent  to  said  property,  and  to  have  the 
right  of  ingress  and  egress  along  the  shore 
thereto."  Some  time  during  the  year  1882  the 
plaintiff  erected  a  fish  wheel  upon  a  portion 
of  the  premises,  which  being  washed  away 
by  high  water,  he  and  one  Oulnean  bnllt  an- 
other during  the  same  year,  and  engaged  In 
the  fishing  business  together.  The  f<dlowIng 
year  the  plaintiff  and  one  Denny  built  an- 
other wheel  upon  the  premises,  Denny  at  tJie 
same  time  buying  the  Interest  of  Gulnean  in 
the  first  wheel,  whereupon  the  plaintiff  and 
Denny  continued  the  business  for  some  time, 
employing  the  two  fish  wheels  therein.  In 
1S87  the  plaintiff  bought  Denny's  Interest  In 
the  wheels  and  business,  and  leased  them  to 
one  Warren  for  the  years  18S8  and  1889.  So 
that  In  1890,  when  the  son  became  of  age.  the 
wheels  described  In  plaintiff's  complaint  as 
"the  two  stationnry  fish  wheels  on  the  Colum- 
bia river  between  Warrendale  and  Maple 
Dell"  were  upon  the  premises  of  the  defend- 
ant. The  plaintiff,  as  guardian  of  "ttie  de- 
fendant, was  never  licensed  by  the  county 
court  to  build  the  wheels  npon  the  premises 
of  the  defendant,  nor  does  he  dalm  to  have 
erected  them  In  the  capacity  of  guardian, 
but  solely  In  his  Individual  capacity.  The  rec- 
ord  shows  that  on  the  19th  day  of  January, 
1801,  the  plaintiff  was,  by  order  of  the  county 
cotirt.  discharged  as  guardian,  with  the  writ- 
ten consent  of  his  word.  The  suit  Is  for  dis- 
solution of  a  copartnership,  the  sale  of  the 
copartnership  property,  and  a  division  of  the 
funds  between  the  members  thereof.  The 
complaint  alleges,  in  substance,  that  on  or 

about  the  day  of  January,  1891,  plaintiff 

and  defendant  entered  Into  an  oral  agree- 
ment, wherein  and  whereby  It  was  agreed 
that  plaintiff  and  defendant  should  be  equal 
partners  and  owners  in  two  stationary  fish 
wheels  on  the  Columbia  river  (describing 
tlieir  locution);  that  in  said  contract  of  part- 
nOTship  It  was  further  agreed  ttiat  plaintiff 
and  defendant  should  operate  said  wheels 
jointly,  and  should  share  equally  In  the  labw 


and  expense  of  operating  the  some,  and  In  the 
profits  arising  therefrom,  and  the  losses.  If 
any;  that  plaintiff  and  defendant  continued  so 
to  operate  said  wheels,  and  to  divide  the 
profits  thereof,  during  the  seasons  of  1891 
and  1892;  and  that  on  or  about  the  20th  day 
of  Decembw,  1892,  the  defendant,  by  force  of 
arms,  excluded  the  plaintiff  from  said  co- 
Itartnershlp  property.  These  allegations  are 
all  put  In  issue  by  the  answer.  The  plalntiit 
was  mistaken  In  fixing  the  date  of  said  agree* 
ment  and  the  commencement  of  said  alleged 
copartnersbip  as  In  January,  1891.  He  evi* 
dently  Intended  to  fix  said  date  a  year  earlier. 
The  plaintiff  testifies  that  on  or  about  the 
10th  day  of  January,  1890,  "he  [defendant] 
agreed  that  I  could  have  half,— one-half  of 
the  fish  and  interests  in  the  wheels,— the 
fishing  Interests  there."  Upon  cross-examina- 
tion he  says:  In  1890  "I  had  an  agi-eement 
to  go  Into  partuM^hip  for  the  wheels,— a  ver- 
bal agreement  It  was  some  time  along  In 
January  or  February  after  he  [defendant) 
became  of  age."  The  defendant,  being  called 
as  a  witness  In  his  own  behalf,  denied  th^e 
statements  In  toto,  bnt  the  t)ld  gentieman 
was  corroborated  in  some  measure  by  the 
testimony  of  Judge  J.  C.  Moreland,  touching 
the  admisBlonB  of  the  defendant,  to  the  effect 
"that  the  fish  wheels  were  partnership  prop- 
erty, and  they  were  to  run  together,  and  the 
profits  divided,"  bnt  his  recollecti(m  of  the 
conversation  was  not  distinct.  The  plaintiff 
and  defendant  operated  the  wheels  together 
np  to  December  20,  1892,  sold  the  "catch" 
from  time  to  time,  and  divided  the  proceeds. 
They  also  seem  to  have  parttdpated  Jolntiy  in 
defraying  the  expenses  of  the  business,  but 
the  evidoice  does  not  disclose  that  plaintiff 
paid  anything  for  an  interest  In  the  wheels. 
The  decree  (rf  the  court  below  waa  In  favor 
of  plaintiff,  declaring  the  fish  wheels  and 
premises  partnerslilp  property,  and  ordering 
the  same  sold  and  proceeds  divided,  from 
which  decree  defendant  appeals. 

F.  P.  Mays,  for  appellant    Richard  W> 
Montague,  tor  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
The  only  questiim  in  this  case  Is  whether,  con- 
ceding the  alleged  contract  set  up  In  plain- 
tUTs  complaint  to  have  been  clearly  proven, 
it  contravenes  the  statute  of  frauds,  as  It  was 
not  In  writing.  The  contention  of  plaintiff  Is 
tiliat,  the  parties  having  entered  into  partner- 
ship relations  for  the  purpose  of  engaging  in 
the  fishing  business,  the  "fish  wheels  and  fish- 
ing rights"  are  held  as  a  necessary  incident  to 
the  partnership  business,  and  that  the  statute 
of  frauds  has  no  application.  It  Is  admitted 
by  counsel  on  both  sides  that  the  interest  in 
the  fish  wheels  and  fishing  rights  appurtenant 
tliereto  Is  an  Interest  In  real  property.  It  la 
Impossible  for  a  iMrtnn^lp,  as  such,  to  hold 
the  legal  title  to  real  property.  It  most  stand 
in  the  name  of  some  person  or  persons,  or  a 
cwiraration,  the  corporation  being  a~person  in 
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law.  How  are  we  to  know,  then,  what  real 
property  is  partnership  property,  and  what  ia 
not?  "The  general  rule  is  undoubtedly  this: 
Real  estate  purchased  for  partnership  pur- 
poses, and  appropriated  to  those  purposes, 
paid  for  by  partnership  funds,  and  necessary 
for  partntM-sljlp  purposes,  always  becomes 
partnership  property.  •  •  •  The  three  ele- 
ments above  stated  must  unite*  in  order  to 
make  the  real  estate  necessarily  partnership 
proiA'rty."  T.  Pars.  I^rtn.  304;  Dyer  v.  Clark, 
5  Mete.  (Mass.)  502;  Howard  t.  Priest,  Id, 
5&i;  ICnott  r.  Knott,  6  Or.  142;  Sherwood  v. 
Railway  Co.,  21  ^lino.  127.  Partnership  real 
piMiierty  thus  held,  whether  by  one  or  more 
members  of  the  firm,  is,  by  an  equitable  con- 
version, regarded  as  personal  property,  for 
tlie  puii)ose  of  paying  debts  and  adjusting 
the  efiuitles  between  tlie  pai'ties;  and  the  In* 
dividual  member  or  members  holdlni;  the  le- 
gal title  become  trustees  for  the  partnership 
in  respect  to  the  pi'oi>erty,  as  personalty. 
FairchUd  v.  Palrchild,  (M  N.  Y.  470.  The  pre- 
vailing elements  of  a  resulting  trust  are 
found  present,  and  are  necessary  to  impress 
partnership  real  property  with  the  character- 
istics of  personalty.  There  must  be  a  dispo- 
sition, conveyance,  or  transfer  of  the  legal  es- 
tate, and  a  consideratioa  paid  by  the  benefi- 
ciary. And  yet  anoUier  element  Is  neeesary 
to  Impress  the  realty  with  these  characteris- 
tics. It  mast  be  appropriated  to  the  purposes 
of  the  partnership.  The  beneficiary  la  al- 
ways the  partnership,  and  the  persona  hold- 
ing  the  les^  estate  are  usually  the  partnei-s. 
or  some  one  of  their  number;  but  It  may  be 
an  outside  party,  having  nothing  to  do  vrlth 
the  partnership.  When  these  three  elements 
are  potent  factors  In  a  partnership  transac- 
tion, the  equitable  conversion  spoken  of  takes 
place,  and  the  real  property  of  the  partner- 
ship is  considered  personalty,  for  the  pmi}os- 
es  of  paying  debts  and  adjusting  equities  be- 
tween tlie  partners.  But  wliether  held  as  per- 
sonalty, or  under  the  conditions  of  a  result- 
ing trust,  it  Is  equally  unaffected  by  and  is 
without  the  statute  of  frauds.  Hill's  Ann. 
Ijaws  Or.  I  781,  provltles  that  "no  estate  or 
lnteri>st  In  real  property,  nor  &ny  trust  or 
power  concerning  such  proptrty.  *  *  •  can 
Iw  ci'caied.  transfemnl,  or  declared  otherwise 
than  by  operation  of  law,  or  by  a  conveyance 
or  other  instrument  in  writing,"  etc.  Real 
proper^  may,  howovn*,  be  appropriated  to 
partnership  purposes,  and  often  Is,  and  may 
be  essentially  necessary  for  such  purposes, 
and  not  be  the  property  of  the  partnership. 

It  now  remains  to  apply  the  facts  of  this 
case  to  tlie  principles  of  law  herein  announ- 
ced. That  a  partnership  existed  between 
plaintiff  and  defendant  from  about  January 
or  February,  1800,  to  the  eimimvnceiiient  of 
this  suit,  there  Is  but  little  doubt  The  lower 
court  so  found,  and  this  court  finds  no  rea- 
son to  disturb  that  finding.  The  parties  di- 
vided the  profits  of  the  business,  and  shared 
in  the  expenses  of  the  raincmi,  and  treated 
with  and  recognized  each  other  in  full  accord 


with  the  existence  of  a  partnership.  At  the 
date  upon  which  the  parties  entered  Into  this 
copartnership  the  defendant  was  the  ownw 
in  fee  of  the  two  wheels  and  real  property 
described  in  the  complaint.  What  effect 
must  be  given  to  the  contract  of  copartner- 
ship, as  touching  this  property?  The  plain- 
tiff's statement  of  the  contract  is  that  "be 
[defendant]  agreed  that  I  could  have  half.— 
one-half  of  the  fish  and  interests  in  the 
wheels,— the  fishing  interests  there."  But  it 
Is  not  disclosed  by  this  or  any  other  testi- 
mony that  plaintiff  paid  defendant  anything 
for  this  half  interest,  or  undertook  or  agreed 
to  pay  anything  therefor,  nor  did  the  part- 
uei-ship,  as  sutdi,  ever  pay,  or  undertake  or 
agree  to  pay,  any  consideration  for  tlils  prop- 
erty. There  was  no  purchase  of  It  by  the 
partnership  with  partnership  funds.  Such  a 
contract,  being  in  parol,  could  not  have  the 
effect  to  transfer  from  the  defendant  to 
plaintiff  a  halt  interest  In  the  promises  and 
fish  wheels.  It  was  a  mere  nudum  pactum, 
so  far  as  the  land  and  such  wheels  were  con- 
cerned. "A  parol  agreement  by  the  buyer  of 
lands  to  admit  another  Into  partnership  with 
him  is  void,  under  the  statute  of  frauds,  as 
not  dKfureut  from  the  contract  of  buy^  and 
seller."  Bates,  Fartn.  {  302.  Nor  could  It 
have  the  effect  to  create  a  trust  concerning 
land,  so  as  to  secure  a  beneficial  Interest  in 
the  ploJntiff  tor  the  payment  of  partnership 
liabilities,  and  much  less  a  Joint  personal  In- 
terest with  the  defendant  Smith,  In 
Parker  v.  Bowles,  57  N.  H.  40G,— a  case 
wherein  two  parties  had  actually  purchased 
and  taken  deeds  each  for  on  undivided  one- 
half  interest  in  premises  occupied  by  a  mill 
which  was  tbereaftCT  operated  by  them  as 
IMirtners,— says:  "Tlie  referee  has  found  that 
there  was  no  actnal  notice  and  no  written 
agreement,  and  of  course  no  record,  by 
which  any  conversion  of  prop^ty  frwu  sep- 
arate to  partnership  estate  was  effected.  He 
has  aJso  found  that  Atwood  purchased  half 
of  the  mill  property  with  the  expecta.tlon  of 
going  into  partnership  In  the  lumbering  busi- 
ness with  Bowles,  and  did  go  into  partn»- 
shlp  with  him,  and  that  they  ccnaldered  and 
agreed  between  themselves  to  treat  the  real 
estate  which  they  occupied  in  transactlns 
their  partnership  business  as  parlaiership 
pit^erty.  This  agreement  was  not  in  writ- 
ing signed  by  them,  and  It  therefore  seems 
clear  that  no  troat  concerning  this  land 
could  bo  created,  so  aa  to  secure  a  beneficial 
interest  In  the  owners  for  the  paymait  of 
their  partnership  liabilities  by  th^  ptucl 
agreement  Indeed,  our  statute  expressly 
forbids  it  [Citing  statute,  which  Is  similar 
to  the  statute  of  Oregon  In  that  respect) 
When  hind  Is  purchased  with  partnership 
funds  and  for  partnership  purposes,  tk^e  la 
an  imi^lcatlon  of  law  that  the  land  la  held 
for  the  partnership.  But,  where  It  la  pur^ 
chased  with  the  separate  funds  of  the  part- 
ncrs,  it  cannot  by  a  verbal  agreement  be- 
twetm  themselves^  be  converted  Inte  ec^art- 
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Benblp  iiroperiT,  because  no  trust  in  lands 
can  be  cimted,  unloss  by  writing,  except 
■ucta  aa  arises  or  results  by  Implication  of 
law;  and  parol  evidence  is  not  admissible  to 
ivove  any  declaruticoi  of  trust,  or  agreement 
of  the  parties  for  a  trust,  eltliougli  it  is  re- 
ceived to  establish  a  fact  from  which  the 
law  will  raise  or  imply  a  trust"  Alexander 
T.  Klmbro,  40  Miss.  Wheatiey's  Heirs 

T.  CalbDim,  12  Leigh,  m  277. 

There  are  some  cases  which  hold,  where 
persons  have  been  let  into  a  partnership  by 
parol  under  an  agreement  that  thtjy  should 
become  partners  In  the  realty  held  as  an  inci- 
dent to  the  business,  after  long  and  contin- 
ued existence  of  the  partnership,  and  pay- 
ment of  the  conaideratiMi,  either  in  port  or 
whole,  that  they  had  acquired  an  interest  in 
the  realty  by  Tlrtue  of  such  copartnerslitp 
agreement  But  thoee  cases  are  sustained 
uprna  the  principle  of  part  performance,  and 
that  It  wonld  be  Inequitable  to  allow  the 
other  partners  to  retain  the  beneflts,  and  at 
the  same  time  appropriate  the  entire  realty. 
Of  such  are  the  cases  of  In  re  Farmw,  El 
parte  Grlffln,  10  OhL  Leg.  News,  396,  and 
Manrti  t.  Davis  (Kan.)  6  Fac.  612,  and  others 
of  the  same  class.  But  these  caaes  have  no 
aivUcation  here,  as  no  consideration  wai 
paid  by  plaintiff,  and  there  has  bem  no  pari 
performance.  The.  plaintiff  claims,  however, 
that  he  expended.  In  putting  In  these  flab 
wheels  upon  the  premises  of  the  defendant, 
some  $7,000,  and  gave  the  son  an  allowance 
during  his  minority  of  from  fSO  to  $40  per 
month,  and  that  this  and  other  smaller  ex- 
penditures In  his  behalf  was  accepted  the 
flon,  u[>on  final  settlement  of  the  guardian- 
ship, aa  a  consideration  for  the  half  Intwest 
In  the  fish  wheels  and  premises.  Upon  the 
other  hand,  the  plaintiff  cut  large  quantitlee 
of  wood  from  the  premises  during  the  minor- 
ity of  the  s(Hi,  and  received  rents  and  profits 
from  the  land  and  fish  wheels,  and  It  does 
not  appear  that  he  ever  filed  an  account  with 
the  county  court  as  guardian  of  the  son. 
The  defendant  therefore  claims  that  plaintiff 
was  in  his  debt.  But,  however  this  mlgnt 
hare  been  at  the  time  the  alleged  contract 
was  entered  Into,  these  differences  were  not 
discussed  or  considered,  nor  was  there  any 
settlement  between  these  parties  in  regard 
to  them  until  quite  a  year  afterwards  (Janu- 
ary IV,  18111),  when  defendant  filed  his  writ 
ten  consent  in  the  county  court  to  the  dis- 
charge of  plaintiff  as  his  guardian,  and  the 
exoneration  of  his  bondsmen.  So  that  at 
the  time  the  contract  was  entered  into  no 
consideration  for  the  agreement  was  in  the 
mind  of  either  party;  hence  It  cannot  be 
said  that  plaintiff  parted  with  anything  of 
value,  or  that  he  has  performed,  even  In  part, 
his  pert  of  the  agreement.  The  counsel  for 
each  party  cite  Knott  v,  Knott  «  Or.  142, 
and  Flower  v.  Bamekoff,  20  Or.  132.  25  Pac. 
870,  as  authority  in  support  of  their  respec- 
tive theories.  In  the  case  first  mentioned  the 
land  was  a  "necessary  Incident  to  the  copart- 
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nership  business,"  and  was  purchased  with, 
partnership  funds,  which  latter  element  of 
the  trust  is  entirely  lacking  In  the  case  at 
bar.  The  case  of  Flower  v.  Bamekoff  belongs 
to  another  class,  of  which  Dale  v.  Hamilton. 
5  Hare,  3G0,  is  the  leading  case.  The  land, 
in  this  class  of  cases,  ronstitutea  the  "sub- 
stratum of  the  partnership."— the  commodity 
iu  which  It  deals,— and  is  In  no  way  an  inci- 
dent of  the  business.  The  doctrine  of  these 
cases  Is  "that  the  plaintiff  might  first  prove 
by  parol  the  existence  of  the  partnership  as 
an  Independent  fact,  and,  that  being  estab- 
lished, might  then  show  by  the  same  evi- 
dence his  inta^st  In  the  lands  considered  as 
the  substratum  of  the  partnership."  So  that 
the  two  classes  of  cases  are  entirely  distinct, 
and  certain  elements  are  necessary  and  req- 
uisite as  potent  factors  in  creating  the  trust 
In  the  former  whidi  are  dispensed  with  In 
the  latter.  Hence,  It  Is  apparent  that  the 
doctrine  of  the  case  of  Flowa*  t.  Barnekoff 
Is  not  In  all  respects  applicable  to  the  facts 
of  the  case  at  bar.  The  record  shows  that  a 
receiver  has  been  appointed  In  this  case,  and 
that  funds  of  the  partnership  are  In  his 
hands,  received  by  him  since  the  commence- 
ment of  this  suit  These  funds  ought  to  be 
divided  between  the  partners.  The  decree 
of  the  lower  court  will  be  modified  in  accord- 
ance with  this  decision,  leaving  out  of  the  ac- 
count the  fish  wheels  and  realty,  as  the  aame 
are  not  partnership  property. 


ORBER  V.  SQUIRB. 
Snpreme  Ooort  of  Washington.  July  9,  1894.) 
Tbial— SurriciKNCT  op  PuTDraes  —  Dssoairaoir 
IK  Dbbd—Bubvst. 

1.  An  ajppeal  will  not  be  dismissed  becanse 
of  appellant's  failure  to  request  the  court  to  find 
facta  other  than  those  found  in  re^ondent's  fa- 
vor, as  the  facts  so  found  should  be  snfficimt  to 
sustain  the  jadgmeut. 

2.  Iu  o>nstruiug  a  deed  describiog  land  by 
government  survey,  the  comers  of  the  survey, 
as  actually  established,  and  not  as  they  ought  to 
have  been  eatabliRbed,  are  the  true  comers,  not- 
withstaDding  their  location  may  not  be  auch  as 
is  detiiKoated  in  the  plat  w  field  notes.  Squire 
V.  Greer  2«  Pac.  ^22,  2  Wash.  St  200,  modified. 

d.  The  presumption  is  that  the  comers  have 
been  establiBhed  at  the  places  indicated  by  the 
field  notes,  and  tiie  burden  of  proving  otherwise 
18  ou  him  who  disputes  their  correctness. 

Appeal  from  superior  court,  Pierce  county; 

John  c.  StaUcup,  Judge. 

Action  by  George  H.  Greer  against  William 
Squire  to  determine  adverse  claims  to  real 
estate.  Judgment  was  rendered  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

Ira  A.  Town  and  W.  W.  Likens,  for  ap- 
pellant Parsons,  Corell  A  Parsons  and  0. 
P.  Culver,  for  respondent. 

DUNBAR,  C.  J.  Respondent  moves  to  dis- 
miss this  appeal  for  the  reason  that  there 
are  no  exceptions  to  the  findings  of  fact; 
and  no  request  to  find  any  other  facta.  We 
think  the  exceptions  taken  wmt^pffldent. 
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There  should  haTe  been  findings  of  fact  to 
sustain  the  judgment,  but  the  flndln]^  should 
be  made  In  the  Interest  of  the  preralling 
party,  the  respondent  nere,  and  he  should 
not  be  allowed  to  plead  an  omisdon  on  his 
part,  to  prevent  this  court  from  hearing  the 
cose  upon  the  merits.  The  motion  will  there- 
fore be  denied. 

This  case  Involres  a  question  of  an  Irregu- 
lar government  survey  of  section  lines,  or 
rather  of  subdivision  lines  of  sections.  In 
1882  rrapondent,  Greer,  sold  to  appellant, 
Squire,  a  certain  tract  of  land,  a  portion  of 
the  description  of  which  was  as  follows: 
"The  southwest  quarter  of  Sec.  30,  Tp.  20 
N.,  R.  3  E.,  W.  M.."  containing,  wllii  other 
lands  described  la  the  deed,  "304  acres,  more 
or  less."  At  the  time  of  tile  purchase,  It  ai>- 
pears  from  the  evidence  that  the  land  was 
surveyed,  and  the  north  line  of  the  land  de- 
scribed In  the  deed  was  established,  and  a 
fence  erected  on  said  line.  If  not  with  the 
assistance,  at  least  by  the  consent,  of  the  re- 
spondent. The  appellant  entered  Into  pos- 
sesion of  the  land,  while  the  respondeat 
maintained  possession  of  the  land  Immedi- 
ately north  of  the  line  established,  and  upon 
which  the  fence  was  erected,  he  claiming  to 
own  said  land  north  of  said  line  under  a 
homestead  claim.   Several  years  ntter,  vIe. 

In  ,  It  was  discovered,  or  claimed  to  be 

dbuovered,  that,  by  the  original  survey  made 
by  the  United  States  deputy  surveyor,  sec- 
tion 30  had  not  been  divided  equally  from 
nwth  to  sputh  by  running  the  Hue  an  equal 
distance  between  the  north  and  south  bound- 
aries of  the  section,  but  that,  commencing 
at  the  center  of  the  east  boundary  of  the 
section,  the  line  had  been  run  in  a  diagonal 
direction,  bearing  north,  and  the  quarter  post 
established  55  chains  north  of  the  southwest 
COTner  of  the  section.  Instead  of  40  chains 
north,  which  would  have  been  an  equal  di- 
vision of  the  section;  thereby.  If  following 
the  literal  description  of  the  deed,  making 
the  northern  boundary  of  the  land  conveyed 
on  the  west  side  of  the  section  15  chains 
north  of  the  point  which  was  presumed  to  be 
the  northwest  corner  of  the  land  sold,  at  the 
time  the  deed  was  executed,  and  possession 
taken  under  It,  and  thereby  Increasing  the 
area  of  the  land  described  in  the  deed  to  the 
extent  of  about  42  acres.  After  the  discov- 
ery of  this  Irregular  survey  the  appellant 
claimed  title  to  this  excess,  and  this  action 
was  brought  by  the  respondent  to  quiet  his 
titie  to  the  same. 

It  is  claimed  by  tlie  appellant,  as  we  have 
above  stated,  that  the  land  actually  sold  was 
marked  out  on  the  face  of  the  earth  so  that 
the  number  of  acres  was  found  to  be  304, 
and  that  It  was  actually  sold  at  so  much  per 
acre.  This  case  was  before  this  court  be- 
fore, and  Is  reported  In  2  Wash,  St,  at  page 
209,  20  I'ac.  222.  The  Judgment  of  the  trial 
court  In  that  ease  was  reversed,  and  the  case 
remanded  to  the  lower  court,  with  Instruc- 
tions to  retry  the  same  in  accordance  with 
the  opiuion  rendered  by  this  coui't.    It  seems 


to  us,  however,  that  the  case  has  been  tried 
on  the  same  theory  as  that  upon  which  tt 
was  tried  before  it  came  to  this  court  in  the 
first  Instance.  It  is  possible  that  the  opin- 
ion expressed  by  this  court  was  not  as  clear 
and  distinct  as  it  should  have  been,  and  may 
have  unfortunately  misled  the  appellant  In 
his  construction  of  the  same.  In  that  case 
the  statement  of  facts  certified  to  by  the 
court  was  as  follows:  "The  only  questitm 
Involved  and  the  only  point  In  controversy 
herein  Is  as  to  the  government  location  of  the 
northwest  comer  of  the  southwwt  quarter 
of  section  80,  township  20  north,  range  3 
east,  WlUametta  m«idlan.  The  plaintiff 
contends  that  it  Is  40  chains  nwtii  of  tiie 
southwest  coma  of  secticm  80,  and  the  de- 
fendant contends  that  It  la  65  chains  north  of 
the  southwest  comer  of  section  90,"  etc. 
And  this  court  fk-om  the  best  Infcrmatlon  It 
could  get,  sold:  "White  the  record  here  does 
not  disclose  the  testimony  snffldently  fee 
this  court  to  determine  definitely  the  rights 
of  the  parties,  it  does  dlatdoae  enough  to  show 
error  in  the  court,  In  that  the  conclmlons 
of  law  were  not  Justified  1^  the  statement 
of  facts;  lutd  we  conclude  that  the  Judgment 
of  the  court  was  rendered  on  the  theory  that 
the  court  conld  correct  the  government  tsar- 
veys,  and  establish  government  camen  at 
points  other  than  the  points  located  by  the 
government  This  seems  to  have  been  the 
theory  on  which  the  case  was  tried.  The 
presumption  Is  that  the  grantor  Intended  to 
convey  the  lands  embraced  within  the  bonnd- 
aries  described  according  to  the  government 
survey,  and  the  Investigatiim  of  the  court 
must  be  directed  towards  ascertaining  tbe 
fact  where  the  government  cornOTs  are  acta- 
ally  established,  and  not  where  they  ought 
to  have  been  established."  It  probably  might 
have  been  well  If  the  opinion  of  the  coint 
had  stopped  h^,  as  It  is  evidently  the  por- 
tion expressed  afterwards  that  the  appellant 
has  relied  upon,  and  that  portion  of  the  opia- 
lon  would  more  pertinently  apply  In  cases 
where  a  reformation  of  a  deed  was  sought 
But  it  seems  to  us  that  construing  this  opin- 
ion with  reference  to  the  case  that  the  court 
was  adjudicating,  it  can  be  plainly  seen  that 
the  court  reversed  the  case  for  the  purpose 
of  ascertaining  where  the  government  cor- 
ners were  actually  located,  and  that  when 
this  fact  waa  determined  it  would  be  the 
controlling  fact  in  the  case;  for  we  think  the 
law  Is  well  established  that  the  true  comer 
Is  vhere  the  United  States  surveyor  estal)- 
lished  It,  notwithstanding  its  location  may 
not  be  such  as  Is  designated  In  the  plat  or 
field  notes.  In  Campbell  v.  Clark,  8  Mo.  5^3, 
It  was  held  that  In  asc^'talning  the  bound- 
aries of  lands  purchased  from  the  United 
States  according  to  the  government  surveys, 
the  boundary  lines  actually  run  and  marked 
by  the  public  surveyors  are  to  be  taken  and 
considered  as  the  true  bonndaries,  althoa^ 
such  marked  boimdaries  may  not  corresptHid 
with  the  course  and  distances;  that  the  seo 
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are  to  be  considered  as  containing  the  exact 
quantity  expressed  In  tbe  returns  of  the 
sur^'ejors,  whatever  may  be  the  actual  quan- 
tity contained  In  such  sections  aud  sub- 
divisions. And  It  was  also  held  that,  al- 
though such  corners  or  boundaries  may  hare 
been  effaced  or  destroyed,  yet,  If  tlic  locality 
lie  established  by  other  testimony,  it  would 
prcrail,  even  though  the  coiuputed  oontonts 
did  not  correspond  with  such  monuments. 
In  McEvoy  t.  Loyd,  31  Wis.  142,  it  was  hold 
that  a  conveyance  of  the  east  half  of  a  cer- 
tain quarter  section  of  land,  "containing 
twenty  acres  according  to  the  government 
snrrey,"  conveys  the  whole  of  the  described 
subdivision,  as  determined  by  the  monn- 
ments  established  by  the  orl^nal  sinr-ey, 
whatever  may  be  the  actnal  quantll^  of  land 
therein."  In  that  case  the  court  said: 
"Therefbre,  the  language  to  this  conveyance, 
'containing  twenty  acres  according  to  the 
government  snrvey,'  does  not  limit  the  quan- 
Hty  conveyed,  iHwIdIng  there  were  more  in 
this  trubdlrislon  than  that  amount;  for  It 
was  tbe  manifest  Intention  of  tbe  parties  to 
ooHTpy  according  to  the  government  survey, 
iinrl  If  there  had  happened  to  have  been  a 
deficiency  in  this  subdivision  the  plaintiff 
woald  not  have  been  required  to  make  the 
quantity  conveyed  'twenty  acres.* "  In  Mar- 
tin V.  Oarlin,  19  Wis.  454,  It  was  held  that 
original  monuments,  when  ascertained,  are 
satisfactory  and  conclusive  evidence  of  the 
lines  originally  run,  which  are  the  true 
boundaries  of  the  tract  surveyed,  whether 
they  correspond  with  the  plat  and  field  notes 
of  the  survey  or  not.  "Monuments,"  say  the 
conrt.  "are  focts,  while  field  notes  and  plats. 
Indicating  conrRes,  distances,  and  quantities, 
are  hut  descriptions  which  smto  to  assist  In 
ascertaining  those  facts." 

In  fact,  we  -  think  there  is  no  anthoi-lty 
which  does  not  sustain  this  rule.  The  case 
of  Cragln  v.  PoweD,  128  U.  S.  091,  9  Sup.  Ct. 
203.  cited  and  relfed  upon  by  respondent.  In 
no  way  tends  to  support  respondent's  conten- 
tion, but  especially  prohibits  the  courts  from 
changing  the  surveys  originally  made  by  the 
government  surveyors.  There  It  was  enunci- 
ated that  tbe  power  to  make  and  correct 
surveys  of  the  iniblic  lands  belongs  to  tlie  po- 
litical department  of  the  government;  "and 
the  reason  of  this  rule,"  say  the  court,  quot' 
ing  the  opinion  of  Justice  Catron  in  the  case 
of  Haydel  v.  Dufresne,  17  How.  23.  "Is  that 
great  confusion  and  litigation  would  ensue  if 
the  judicial  tribunals,  state  and  federal,  were 
permitted  to  interfere  and  overthrow  the  pub- 
lic surveys  on  no  other  grotmd  than  an  opin- 
ion that  they  could  have  the  work  in  the  field 
better  done,  and  divisions  more  equitably 
made,  than  the  department  of  public  lands 
oould  do." 

We  have  examined  the  other  cases  cited  by 
respondent,  and  are  not  able  to  discover  that 
they  In  any  wise  militate  against  the  rule  laid 
down  above.  This  was  the  rule  laid  down 
by  this  ooort  in  Gadeau  v.  EUtot.  7  Wash. 


205.  34  Pac.  916,  although  the  court  In  that 
case— we  think,  very  correctly— stated  that 
the  presumption  would  attach  that  the  cor- 
ners had  been  established  at  the  places  indi- 
cated by  such  field  notes,  and  that  the  burden 
la  upon  him  who  disputes  their  correctness, 
and  that  the  proof  oC  such  actual  eatabllsh- 
ment  must  be  dear  aud  convincing;  and 
though,  under  all  the  circumstances  of  this 
case,  as  shown  tiie  record,  we  are  loth  to 
disturb  this  verdict,  yet  it  seems  to  us  that 
under  the  law  and  the  tcHtlm<Miy~-wWch  we 
are  compelled  to  take  notice  of.  and  which 
seems  to  us  to  be  clear  and  positive,  or  as 
clear  and  positive  as  testimony  can  well  be 
ooncernlng  tbe  establishment  of  disputed  gov- 
ernment comers,  and  which  testimony  is  vir- 
tually uncontradicted— we  are  forced  to  the 
conclusion  that  the  original  corner,  as  estab- 
lished by  tbe  United  States  deputy  surveyor, 
was  not  at  a  point  equidistant  between  the 
north  and  south  boundaries  o£  section  30,  but 
that  it  was  5S  chains  nwth  of  said  south 
boundary,  and  that  tbe  land  described  to  the 
deed  la  In  the  northwest  quarter  of  tbe  south- 
west quarter  of  said  sectlm  30. 

Upon  the  second  trial  of  tbls  case  to  the 
court  below  the  court,  Imposing  what  seem  to 
US  to  be  rather  severe  terms,  allowed  the  re- 
spondent to  amend  bis  complaint  to  corre- 
spond with  the  facts  proven;  but,  by  an  In- 
spection of  the  amended  complaint,  we  are 
unable  to  see  that  It  materially  differs  from 
the  first  amended  complaint  Under  the  al- 
legations of  the  second  amended  complaint, 
the  only  question  contested,  or  ^^ch  could  be 
legally  contested,  was  whether  the  land  In 
dispute  was  to  the  souttiwest  quarter  or  the 
northwest  quarter  of  section  30.  If  the  land 
described  was,  as  a  matter  of  fact,  not  actu- 
ally the  land  which  was  totendcd  to  be  con- 
veyed by  the  contracting  parties,  the  respond- 
ent's remedy  would  be  an  action  for  the  ref- 
ormation of  the  deed;  but  this  remedy  not 
havli^  been  sought  in  this  action,  and  the 
proof  conclusive  showing  to  our  minds  that 
the  land  In  controversy  falls  within  the  de- 
scription In  the  deed,  the  judgment  must  be 
reversed.  But  Inasmuch  as  this  is  an  equi- 
table cause,  over  which  the  court  has  com- 
plete Jurisdiction,  and  the  record  In  our  opin- 
ion exhibits  a  state  of  facts  which  are  proper- 
ly triable  under  such  a  complaint  as  we  have 
above  indicated,  we  tiiink  it  would  be  too 
harsh  a  judgment  to  dismiss  the  cause,  but 
the  case  wIU  be  remitted  to  the  lower  court 
with  leave  to  respondent  to  amend  his  com- 
plaint It  is  true  that  the  com-t  allowed  one 
amendment,  and  respondent  did  not  avail 
himself  of  his  propt^  rights;  but,  inasmuch 
as  It  Is  possible  that  he  was  ml^ed  by  the 
former  opinion  of  this  court  we  do  not  think 
ttiat  he  ought  now  to  be  precluded  from  offer- 
tog  the  proper  amendment  If  he  so  desires. 
The  judgment  will  therefore  be  reversed,  with 
leave  to  amend  ns  above  Indicated. 

ANDERS.  HOYT,  and  SOOTT,  JC..  concur. 
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Drromca — CoiortiAnrT  — JuusDionoN  or  Pbobatb 

COOBT— AOT  COHrBHRIIta  JUUBDIGTIOII— RaTI- 
VIOATIOX  BT  COHOBB8S  — BSPBAI,  BT  TbKBITOIU- 

jx  Lbqislathu  —  Sbuioms  ot  Coubt  —  How 
Dbtirhikid. 

1.  Br  the  act  of  consreu  rati^ing  MCtlon 
T,  art.  31,  &  70,  8t.  OU..  the  iwobate  court* 
were  veated  with  jurisdiction  to  hear  and  de- 
termloe  actions  finr  divorce. 

2.  A  complaint  In  dlTorce  proceedings 
which  alleges  "that  on  or  aboot  Februatr,  18K!, 
and  on  direrg  other  occasions  prior  ana  sabse- 
auent  thereto,  defendant  was  guilty  of  cruel 
and  inhuman  treatment  to  the  pTaintiS,  in  this, 
to  wit,  slapped  said  plaintiff;  that  tta  a  long 
time  past  said  defendant  lias  cursed  and  abased 
said  plaintiff  hj  calling  her  vile  names;  and 
that  defendant  fails,  refuses,  and  neglects  to 
provide  for  the  plaintiff  and  children  according 
to  his  station  in  life,"— AsU  soffident  in  the  ab- 
sence of  a  motion  to  make  more  dtfnite  and 
certain. 

5.  Section  16,  art.  81,  c  TO,  Bt  0U„  dto- 
Tidea  for  issuing  an  order,  witnoot  bond,  aia- 
poslng  of  the  property  of  the  parties  pending 
oiTorce  proceedings. 

4.  Where  the  judge  of  a  probate  court  ad- 
Jonns  the  conrt  without  fixing  In  the  order  of 
adjonrnment  any  time  at  which  such  conrt 
•hall  reconvene,  Md  that  such  an  order  pre- 
cludes the  court  from  again  convening  until 
the  time  fixed  by  law  for  the  next  regular  ses- 
sion of  court 

6.  The  act  of  congress  ratifying  the  law  of 
the  territorial  legislature  granting  to  probate 
courts  jurisdiction  In  actions  for  divorce  was 
In  the  nature  of  permissive  legislation,  and  did 
not  take  from  the  legislature  the  power  to  re- 
peal such  act 

6.  l^e  legislature  of  Oklahoma  having  re- 
pealed the  law  which  gave  the  probate  courts 
Jnrlsdictioa  In  actions  for  divorce,  held,  ^at 
snch  repeal  divests  probate  courts  of  JnriBdi<> 
tion  In  snch  actions. 

Scott  J.,  dissenting. 

(SyllaboB  by  the  Court) 

Appeal  from  probate  court,  PaTiie  county. 

Action  by  Bllza  Jane  Irwin  against  Lo- 
renzo Irwin  for  a  divorce.  From  a.  Judgment 
and  decree  for  idaintlff,  detendant  appeals. 
Berersed. 

January  14,  1893,  Eliza.  Jane  Irwin  com- 
menced proceedings  before  the  probate  judge 
of  Payne  county  for  divorce  and  alimony. 
The  complaint  filed  In  said  cause  Is  as  fol- 
lows: "In  the  Probate  Court  In  and  for 
Payne  County,  Taritory  of  Oklahoma.  Eliza 
Jane  Brwin,  PlalntlCt,  v.  Blonzo  Erwin,  De- 
fendant Complaint:  Tbattheplalntlff isnow, 
and  has  been  for  more  than  two  years  last 
past,  a  bona  fide  resident  of  the  territory  of 
Oklahoma,  and  Is  now  a  bona  fide  resident 
of  the  county  of  Payne.  That  the  plaintlCT 
and  defendant  were  duly  married  on  the 
14th  day  of  March,  1883,  and  lived  together 
till  January  7,  1893.  That  on  or  about  Feb- 
ruary, 1892,  and  on  div^  other  occasions, 
prior  and  subsequent  thereto,  said  defendant 
was  guilty  of  crud  and  Inhuman  treatment 
to  said  plaintiff.  In  this,  to  wit,  slapped  said 
plaintiff.  Plaintiff  further  alleges  that  for 
a  long  t<me  past  said  defendant  has  cursed 
and  abused  said  plaintiff  by  calling  said 
plaintiff  Tile  nameai   Plaintiff  further  al- 


leges that  said  defendant  failed,  refused,  and 
neglected  to  provide  for  said  plaintiff  and  her 
minor  children  according  to  his  station  In 
llf&  That  said  plaintiff  and  defendant  have 
had  bom  to  them  as  the  fruit  of  their  toar- 
rlage  three  children,  whose  names  and  ages 
are  as  follows:  Louts  Walt^,  aged  six 
years;  Leroy  Bdmond,  aged  four  years;  Lela 
Pearl,  aged  one  year,  lliat  the  defendant 
is  not  a  fit  person  to  have  the  care,  custody, 
and  education  of  said  children.  That  said 
plaintiff  and  defendant  separated  on  the  8th 
day  of  January,  1893,  and  have  not  lived  or 
cohabited  together.  That  the  def«idant  Is 
the  owner  of  personal  property  of  the  value 
of  ^  hundred  dollars.  Wherefore  plaintiff 
prays  that  the  bonds  of  matrimony  hereto- 
fore existing  between  said  plaintiff  and  de- 
fendant be  dissolved  and  held  for  naught, 
and  that  said  plaintiff  be  granted  a  divorce, 
and  tliat  she  be  given  the  care,  custody,  and 
control  of  the  minor  children,  and  that  she 
have  judgment  for  $300  alimony,  to  be  paid 
as  the  court  may  direct,  and  such  oth^  and 
propo*  relief  as  to  the  court  may  appear  just 
and  equitable."  The  foregoing  complaint 
was  duly  verified,  and  on  the  same  day  plain- 
tiff filed  h^  affidavit  In  the  cause,  stating,  in 
substance,  that  the  defendant  was  the  owna 
of  certain  pwsonal  property,  consisting  of  six 
head  of  horses,  one  span  of  mules,  one  jack, 
one  Jenny,  two  milk  cows  and  calves,  togeth- 
er  with  household  goods,  all  ot  the  aggre- 
gate value  of  $600;  that  she  was  without 
means  to  support  herself  and  children;  that 
defendant  bad  entirely  abandoned  her  and 
the  children,  and  refused  to  contribute  to 
th^  support;  that  she  had  a  meritorious 
cause  of  action  against  defendant;  and  that 
defendant  was  threatening  to  conrey  away 
his  said  property,  for  the  purpose  of  prevent- 
Ing  her  from  expecting  her  alimony  and  pre- 
venting her  from  collecting  any  Judgment 
she  might  secure  In  the  actltm  for  alimony. 
She  also  prayed  for  an  order  enjoining  de- 
fendant ^m  selling  ot  disposing  of  his  prop- 
wty  until  the  final  detwniinatlon  of  the  suit 
A  summons  was  duly  issued  upon  the  com- 
plaint, entitled  as  follows:  "Eliza  Jane  Er- 
win, Plaintiff,  T.  BlOTCTSO  Brwin,  Defend- 
ant;" and  on  the  face  of  the  summons  the  de- 
fendant is  designated  as  "Eloreiuo  Elrwln." 
and  he  is  directed  to  i^pear  and  answo-  to 
the  complaint  on  the  Idth  day  of  Febroary, 
1898,  and,  unless  he  so  appear  and  answer, 
that  jud^ent  for  a  decree  of  divorce  and 
$300  alimony,  statutory  attorney's  fees,  and 
costs  will  be  rendered  against  Mm.  XSpoa 
the  back  of  the  summons  appears  the  certifi- 
cate of  the  offlco*  BhowlQg  service  oa  tb»  19titi 
day  of  January,  and  designating  defendant 
as  "Elonzo  Erwin."  On  January  14tb,  the 
same  day  upon  which  the  complaint  and 
the  affidavit  for  Injunction  were  filed,  it  ap- 
pears from  the  record  that  the  probate  Judge 
issued  an  order  allowing  a  sum  of  money  (the 
amount  not  apiieartng)  tac  the  suppwt  of 
plaintiff  and  her  Ghlldren  during  the  paid* 
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ency  of  the  action,  and  also  enjoined  de- 
fendant from  selling  or  disposing  of  any  of 
his  projwrty  daring  the  pendency  of  the  ac- 
tion. February  16th  the  defendant  ap- 
peared, and  filed  a  motion  as  follows:  "Now 
conies  Lorenzo  Irwin,  for  the  purpose  of 
mablDg  this  motion,  and  for  no  oth^  purpose 
whatever,  and  mores  the  court  to  desist 
from  entering  any  order  or  decree  or  Judg- 
ment against  him  in  the  above-entitled  action 
in  evety  particular  wha«ln  the  same  Is  in- 
tended to  affect  him,  the  said  Lorenzo  Irwin, 
for  the  following  among  other  reasons,  to 
wit:  (1)  Because  this  court  has  no  Juris- 
diction In  action  to  obtain  a  divorce;  <2)  be- 
cause nothing  appears  in  any  of  the  plead- 
ings on  file  In  the  above-entitled  cause  to 
authorize  or  give  Jurisdiction  to  any  court  to 
entertain  a  proceeding  toe  divorce;  (3)  be- 
cause the  pretended  summons  or  process  In 
the  above-entitled  cause  Is  a  nullity  in  its 
terms,  conditions,  and  requirements,  and 
does  not  warrant  a  court  to  entertain  Juris- 
diction of  any  divMce  matter  thereunder; 
(4)  because  all  orders  made  and  process  Is- 
sued in  the  above  cause  hare  been  so  made 
and  Issued  contrary  to  law,  as  appears  upon 
the  pleadings  on  file  therein;  (5>  because 
there  is  nothing  In  any  of  the  pleadings,  flies, 
or  process  her^s  to  authorize  this  court  to 
make  any  order  or  decree  or  Judgment  as 
against  him,  the  said  Lorenzo  Irwin."  This 
motion  was  duly  signed  by  George  P.  Uhl, 
attorney  for  Lorenzo  Irwin;  and,  after  con- 
sideration, the  same  was  by  the  court  over- 
ruled. No  further  or  other  appearance  was 
made  before  the  probate  Judge  by  the  de- 
fendant; and  after  passing  upon  the  motion 
of  defendant,  which  ruling  occurred  on  Feb- 
ruary 18th,  the  record  discloses  the  follow- 
ing orAer:  "Be  it  remembered  that  now,  at 
this  time,  4  o'clock  p.  m.,  Feb.  18.  1803,  there 
being  no  farther  business  before  the  court. 
It  la  ordered  and  adjudged  that  this  court 
|je.  and  the  same  is  hereby,  adjourned.  At- 
test, February  18,  1893:  Chaa.  W.  Mc- 
Uraw,  Clerk."  February  20th  the  plaintiff 
obtained  leave,  and  filed  an  amended  com- 
plaint, which  corrected  the  names  of  both 
plalntur  and  defendant,  and,  as  corrected, 
they  read  "Sliza  Jane  Irwin"  instead  of 
'-Eliza  Jane  Brwin,"  and  "Lorenzo  Irwin" 
Instead  of  "Elorenzo  BrwIn,"  and  on  the 
same  day  called  the  case  for  trial,  and  pro- 
ceeded to  hear  and  determine  the  questions 
Involved.  Judgment  was  rendered  for  plain- 
tiff, granting  ha  a  divorce  and  the  care, 
custody  and  control  of  the  children,  also  de- 
creeing plaintiff  alimony,  and  setting  aside  to 
plalntUF,  as  such  alimony,  six  head  of  horses, 
one  spoD  of  mules,  one  wagon  and  double 
harness,  one-half  of  a  stack  of  hay,  and  all 
household  floods  belonging  to  both  plaintiff 
and  defendant  There  appears  in  the  Judg- 
meat  rendered  a  finding  to  the  effect  that 
defendant  was  commonly  known  by  the 
names  of  "Lwenzo  Irwin."  "Elonzo  Irwin." 
and  "Blorenso  Irwin,"  and  that  his  sorname 


was  commonly  spelled  "Erwln"  and  "Irwin." 
In  the  record  also  appears  an  order  as  fol- 
lows: "Be  it  remembered  that  now,  at  this 
time,  February  20,  1883,  the  probate  court  in 
and  for  said  county  of  Payne  was  duly  con- 
vened by  order  of  court  at  the  hoiur  of  2 
o'clock  p.  m.,"  etc.  "Among  the  proceedings 
actually  had  were  the  following,  to  wit" 
Then  follow  the  minutes  showing  the  trial 
and  Judgment  In  the  case  here  under  consid- 
eration. Upon  the  record,  as  thus  presented, 
the  defendant  below  brings  the  case  here  for 
reversal,  and  assigns  error  as  follows:  (1) 
The  probate  Judge  had  no  Jurisdiction  In  ac- 
tions tor  divorce.  (2)  The  complaint  fails 
to  state  a  cause  of  action  for  divorce.  <3) 
The  injunction  was  improperly  issued,  there 
being  no  notice  or  tiond.  (4)  The  court  was 
not  In  session  at  the  time  the  divorce  was 
granted,  the  same  having  been  adjourned  for 
the  term  prior  thereto.  (&)  The  original  pro- 
ceedings were  not  against  idaintifl  In  error. 

George  P.  XJhl,  for  appellant.    W.  B.  ■Wil- 
liams and  Rol)t  A.  Lowrey,  for  appellee. 

DALE,  G.  J.  (after  stating  the  facts).  We 
think  the  probate  court  bad  Jurisdiction  in 
actions  for  divorce  at  the  time  this  proceed- 
ing was  Instituted.  Section  40GO,  St  OkL 
1890,  provides  that  divorce  may  be  decreed 
by  the  district  and  probate  courts  of  this 
territory.  Under  the  organic  act  of  Oltia- 
homa  the  legislature  had  no  power  to  vest  in 
probate  courts  Jurisdiction  to  try  causes  for 
divorce,  as  such  Jurisdiction  was  vested 
in  the  district  courts;  section  9  of  the  or- 
ganic act  expressly  providing  that  "said  su- 
preme and  district  courts,  respectively,  shall 
possess  chancery  as  well  as  common  law 
jurisdiction  and  authority  for  redress  of  all 
wrongs  committed  against  the  constitution 
or  lavre  of  the  United  States,  or  of  the  terri- 
tory, affecting  persona  or  prop&:ty."  This 
provision  of  our  organic  act  cleuly  Intended 
to  and  did  vest  In  the  district  courts  of  Olda- 
homa  all  the  imwers  usually  glyea  to  dis- 
trict courts  of  the  different  states,  which  in- 
cludes power  to  hear  and  determine  actions 
for  divorce.  Perhaps,  as  a  better  expression 
of  the  intention  of  congress  upon  this  sub- 
ject attention  should  be  directed  to  the  latter 
clause  of  section  11  of  our  organic  act  which 
reads  as  follows:  "The  supreme  and  dis- 
trict courts  of  said  territory  shall  have  the 
same  power  to  enforce  the  laws  of  the  state 
of  Nebraska  h«*eby  extended  to  and  put  in 
force  in  said  territory  as  courts  of  like  Juris- 
diction have  In  said  state,  but  county  coiu'ts 
and  Justices  of  the  peace  shall  have  and 
exercise  the  Jiu*i8dlction  which  is  authorized 
by  said  laws  of  Nebraska."  The  jurisdiction 
to  hear  acticms  for  divorce,  under  tiie  laws  of 
Nebraska,  was  In  the  district  courts.  Pro- 
bate courts,  in  that  state,  do  not  have  any 
Jurisdiction  In  such  cases.  No  question,  then, 
can  arise  as  to  the  intention  of  congress  Id 
framing   our  organic  act   Section  48(Hs 
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supra,  In  so  far  as  It  attempted  to  give  the 
probate  courts  of  tbis  territory  Jurisdiction 
In  dlTorce  cases,  was  a  nullity  until  consresa 
should,  in  the  exercise  of  its  powers,  breatbe 
into  it  life.  This  was  done,  as  will  be  seen 
by  an  examination  of  general  section  109, 
Comp.  Laws  Okl.  1893.  Among  other  mat- 
tors,  tliat  section  provided  **that  In  addition 
to  the  jurisdiction  panted  to  the  probate 
court  and  the  Judges  thereof  In  Oklahoma 
territory,  by  legislative  enactment,  which  en- 
actments are  hereby  ratified,  the  probate 
Judges  of  said  territory  are  hereby  granted 
such  Jurisdiction  In  townslte  matters  and  un- 
der such  regulations  as  are  provided  by  the 
laws  of  the  state  of  Kansas."  If  the  legis- 
lature had  no  power  to  give  to  probate  courts 
Jurisdiction  in  matters  of  divorce,  the  act 
of  congress  ratifying  the  same  was  sufficient; 
and  in  Pinch  v.  U.  S.,  1  Okl.  396,  33  Pac.  638, 
in  passing  upon  this  same  question,  this 
court  has  so  held;  and  In  such  decision,  In 
considering  whether  or  not  It  was  necessary 
for  congress,  in  ratifying  the  law,  to  do  more 
than  to  refer  to  the  same  In  such  a  manner 
as  to  make  certain  the  intention  of  congress, 
this  court  siUd:  "Beyond  question,  the  law- 
making power  may  puss  a  statute  giving  the 
force  of  law  to  an  instrument,  previous  stat- 
ute, or  document  without  setting  it  forth  at 
length.  It  Is  sufficient  if  it  can  be  made  cer- 
tain. 7  Lnwson,  Rights,  Rem.  &  Pr.  8  3758, 
and  cases  therein  cited.  This  has  frequently 
been  done  by  congress,  and  no  further  ex- 
ample need  be  cited  than  section  11  of  our  or- 
ganic act."  We  find,  then,  that,  the  legis- 
lature having  clearly  Intended  to  vest  Juris- 
diction in  probate  courts  to  try  and  deter- 
mine actions  In  divorce,  and  congress  having 
assented  to  such  legislative  enactment,  at 
the  time  this  suit  was  Instituted  in  the  court 
below.  Jurisdiction  obtained.  Before  we  con- 
clude this  opinion,  It  will  be  necessary  to 
again  discuss  the  question  of  Jurisdiction  of 
the  probate  courts  to  try  and  determine  ac- 
tions for  divorce  under  the  present  laws  of 
Oklahoma.  We  now  pass  to  the  second  as- 
signment of  error. 

It  Is  contended  tliat  the  complaint  falls  to 
state  a  cause  of  action.  The  complaint  is 
very  indefinite  In  Its  specifications,  and,  if 
held  to  be  a  sufficient  complaint  In  divorce. 
It  must  appear  so  from  the  allegations  there- 
in, which  read  as  follows:  "That  on  or 
about  February,  1802,  and  on  divers  other 
occasions,  prior  and  subsequent  thereto,  said 
defendant  was  gidlty  of  cruel  and  Inhuman 
treatment  to  said  plaintiff,  in  this,  to  wit, 
slapped  said  plaintiff.  Plaintiff  further  al- 
leges that,  for  a  long  time  past,  said  defend- 
ant has  cursed  and  abused  said  plaintiff  by 
calling  her  vile  names.  Plaintiff  further  al- 
leges that  defendant  failed,  refused,  and 
neglected  to  provide  for  said  plaintiff  and 
her  children  according  to  his  station  In  life." 
The  sufficiency  of  the  complaint  was  not 
questioneil  below  Id  any  maunw,  unless  the 
se«iond  ground  set  forth  in  the  motion  of 


appellant  may  be  considered  as  baving  put 
the  complaint  in  issue.  However  that  may 
be,  the  motion  could  have  no  greater  effect 
or  force  than  a  demurrar;  and  had  appel- 
lant simply  filed  a  demurrer,  and  stood  upon 
the  same,  he  would  have  saved  all  the  rlghtB 
he  has  by  filing  his  motion. 

It  may  be  said  tJhat  the  complaint  la  not 
drawn  in  good  fwm,  and  that  the  allegations 
relied  upon  are  for  the  most  part  conclusions; 
yet  enough  can  be  gathered  from  the  lan- 
guage used  to  JtiBtify  the  court  in  oxicluding 
in  what  manner  the  appellant  has  violated  the 
law  of  marriage  cmi tract.  Cruel  and  inhu- 
man treatment  Is  charged  as  one  of  the 
grounds  of  complaint  If  the  complaint  mere- 
ly stated  that  aiH>ellant  had  been  guilty  of 
cruel  and  inhuman  treatment,  without  speci- 
fying in  what  manner,  a  demorrer  would  be 
sustained  to  snch  an  allegation;  but  where 
the  language  referred  to  is  followed  with  or 
preceded  by  words  specifically  setting  forth 
acts  which,  if  supported  hj  evidence,  might 
be  sufficient  upon  which  to  support  a  decree, 
the  court  would  not  err  in  holding  that  the 
complaint  stated  a  cause  of  action.  In  this 
case  it  is  alleged  that  "on  or  about  February. 
1892,  and  on  divers  oth^  occasions,  prior  and 
subsequent  thereto,  defendant  was  guilty  of 
cruel  and  Inhuman  treatment,  in  this,  to  wit, 
slapped  said  plaintiff."  It  Is  contended  that 
the  complaint  should  show  that  such  slapping 
was  done  in  anger,  or  with  Intent  to  Injure 
the  party  complaining.  No  doubt,  suc^  an 
additional  allegation  would  strengthen  the 
com[dalnt,  and  leave  nothing  to  Inference; 
but  the  language  used  must  all  be  considered 
together,  and,  If  the  lnt«at  of  the  pleader 
plainly  appears,  such  Intention  will  be  suffi- 
cient, in  the  absence  of  a  motion  to  make 
more  definite  and  certain.  In  this  case  it  ap- 
pears from  the  words  used  that  the  defend- 
ant, upon  numerous  occasions,  in  a  cruel  and 
Inlraman  rnann^,  slapped  plaintiff.  By  the 
term  "slapped"  is  evidently  meant  "struck"  or 
"boat;"  and,  while  the  \&ttet  terms  arc  usu- 
ally employed  to  convey  tlie  meaning  of 
physical  pain.  Injury,  or  mental  distress,  yet, 
where  the  term  "slapped"  is  used  as  an.  evi- 
dence of  cruel  and  inhuman  treatment,  the 
mind  receives  the  same  Irainesslon.  And  so 
with  the  second  allegation,  that,  "for  a  Itwg 
time  past,  said  defendant  has  corsed  and 
abased  said  plaintiff  by  calling  her  vll& 
names."  This  Is  a  charge  which  uptm  its 
face  conveys  In  a  direct  and  positive  manner 
the  charge  of  cmel  and  Inhuman  treatment. 
The  word  "cursed"  Is  susceptible  of  but  oaa 
ineiinlng.  Its  synonyms  are  "malediction." 
"Imprecation."  "execration."  Whore  used  by 
one  towards  another,  it  Is  IntMided  to  cmvey 
bate  and  detestation,  and  as  an  Invocation  for 
harm  or  injury.  When  a  husband  curses  his 
wife,  be  la  guilty  of  the  grossest  character  of 
cruelty  and  inhumanity.  It  has  been  well 
stated  tliat  "to  the  ^edit  of  woman  be  It  said 
that  she  usually  lives  In  an  atmospherp  far  re- 
moved from  i^fimi^,  and  a  devoted  wife 
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and  motber  miutt  be  Inexpressibly  shocked 
wben  corses  fall  from  ihe  Ifpa  of  a  busbond, 
conveying  to  her  mind  the  fact  that  her  hus- 
band hates  Qind  detests  her."  So,  too,  In  the 
use  of  Tile  names  by  the  husband  towards 
the  wife.  To  a  sensitive  woman,  of  virtuous 
character,  In  no  way  could  a  husband  evince 
his  cruelty  and  inhumanity  more  completely 
than  by  calling  his  wife  vile  names,  and,  like 
the  word  "cursed,"  the  word  "vile"  has  also 
a  well-defined  meaning.  When  used  as  it 
appears  hi  the  complaint,  It  means  "debased," 
"lost  to  decency,"  and  may  mean  much  more. 
Bat,  gMag  to  It  the  narrowest  scope  possible, 
It  coDveys  to  the  mind,  wh^  spoken  of  a  wo- 
man,  the  impression  that  she  is  base,  degrad- 
ed, and  entirely  wanting  in  everything  that 
goes  to  make  a  woman  respectable.  It  would 
add  bot  little  to  the  complaint  if  the  particu- 
lar kind  of  rlleness  which  the  husband  as- 
snmed  the  wife  to  be  guilty  of  was  specifical- 
ly described  in  the  comidaint;  and,  after  con- 
sideraUcm,  we  are  of  the  opinion  that,  up<m 
its  face,  the  complaint  states  a  cause  of  ac- 
tion; and,  if  the  defendant  was  not  folly  In- 
formed as  to  the  nature  of  the  cause  enlarged 
against  him,  he  had  his  remedy  by  motion  to 
make  more  definite  and  certain.  In  the  ab- 
aence  of  ench  motion,  the  complaint  riionld 
stand. 

The  third  assignment  of  error  Is  not  wen 
taken.    Section  Okl.    St.,  iHVvides, 

among  other  matters,  for  the  Issuing  of  an  w- 
der  for  the  dispositloo  of  the  property  of  the 
parties  to  a  divorce  proceeding  pending  the 
UtlgatlfHi.  and  the  same  section  furthw  pro- 
vides tStat  DO  tiond  shall  be  required  ot  either 
party. 

However,  we  find  in  the  fourth  assignment 
of  NTor  good  reasons  for  setting  aside  the 
Jud^ent  of  the  trial  court  It  appears  from 
the  transcript  of  the  record  filed  in  this  case 
that  on  Pebmary  18,  1S93,  the  probate  court 
adjourned,  and  that  the  divorce  was  granted 
on  February  20th,— two  days  thereafter.  The 
order  of  adjournment  on  the  18th  is  as  fol- 
lows: "Be  It  remembered  that  now,  at  this 
time,  4  o'clock  p.  m.,  February  18,  1893,  there 
being  no  further  business  before  the  court, 
it  is  contidered,  ordered,  and  adjudged  that 
tills  court  lie,  and  the  same  Is  hereby,  ad- 
journed." This  OTder  is  attested  by  the 
clerk,  and  by  him  duly  signed.  It  is  con- 
tended by  appellee  that  it  must  be  presumed 
bom  the  fact  that  the  court  was  in  session 
on  February  20th  that  it  was  not  finally  ad- 
journed on  the  18th  lust  But  we  cannot  pre- 
sume fw  or  against  a  record  of  the  trial  court 
It  is  here  to  speak  for  itself,  and  If,  from  its 
terms,  we  can  determine  a  fact  we  cannot 
in  the  least  go  outside.  In  all  cases  wherein 
a  party  seeks  a  divorce,  the  pleadings,  prac- 
tice, and  proceedings  In  the  probate  court 
are  the  same  as  if  the  cause  were  to  be  tried 
In  the  district  court  The  law  defining  the 
duties  of  probate  judges  (section  2,  art  14, 
c.  19,  St  1890)  provides  for  holding  terms  of 
court  on  the  first  Mondays  in  January, 


March,  May,  July,  September,  and  Noveml>er 
of  each  year,  and  continuing  so  long  as  shall 
be  necessary.  Snch  law  expressly  contem- 
plates regtilar  terms  of  court  opening  at  stat- 
ed times,  and  closing  when  the  business  for 
the  term  Is  concluded.  These  terms  are  held 
and  conducted  in  all  respects  the  same  as 
are  those  of  the  district  courts.  It  will  not 
be  contended  that  a  divorce  can  be  granted 
by  a  Judge  in  vacation,  nor  that  a  court  has 
power  to  convene  In  session  after  a  final  ad- 
journment for  the  term  until  the  next  regular 
term  commences.  The  language  used  by  the 
court  in  its  order  adjourning  the  court  on 
February  18th  is  almost,  if  not  precisely, 
what  a  court  would  use  in  making  a  final  ad- 
journment for  the  term.  The  statute  says 
that  the  court  shall  continue  so  long  as  shall 
be  necessary.  The  ordM*  of  adjournment 
reads:  "There  being  no  further  business  be- 
fore the  court"  etc.,  thus  following  the  exact 
idea  of  the  statute  in  providing  for  the  end- 
ing the  sessions  of  the  court.  Again,  does 
not  the  fact  that  no  time  Is  fixed  in  the  order 
adjourning  court  for  the  reconvening  of  the 
same  conclusively  establish  the  status  of  the 
adjournment?  If  the  order  had  stated  that 
the  court  adjourned  sine  die,  would  it  have 
been  any  stronger,  in  effect,  than  the  one 
made?  In  Bonvier  the  definition  of  the 
word  "adjourn"  is  given  as  foUows:  "To 
put  ott;  to  dismiss  till  on  appointed  day,  or 
without  any  such  appointment"  If  an  ad- 
journment is  had  without  fixing  any  speci- 
fied time,  the  law  determines  the  time  at 
which  the  court  shall  convene  to  be  at  the  be- 
ginning of  the  next  term.  Suitors  and  liti- 
gants take  notice  of  the  law  which  fixes  the 
commencement  of  a  term  of  court  but  no 
person  can  be  held  to  have  notice  of  the  con- 
vening of  a  court  unless  such  notice  is  given 
by  law  or  by  the  order  of  the  court  To  re- 
tain the  pow^*  within  himself,  and  to  con- 
trol the  times  at  which  his  court  shall  con- 
vene, the  Judge  must  at  each  adjournment 
specify  a  time  certain  as  the  date  when  his 
court  will  again  meet  or  lose  the  power  to 
hold  any  further  sessions  until  the  time  as 
fixed  by  law.  If  this  WM-e  not  true,  great 
Injustice  would  frequently  happen  to  liti- 
gants. A  court  could,  as  was  done  In  the  case 
under  consideration,  adjourn  without  fixing 
a  time  to  again  convene,  and,  at  a  time 
entirely  optional  with  the  court,  again  con- 
vene and  proceed  to  transact  business,  and 
render  Judgments  and  decrees,  which  mi»$ht 
work  great  injustice  if  such  business  were 
done  In  the  absence  of  either  of  the  x>&rtlee 
to  an  action.  And  yet  no  redress  could  be 
Iiad  by  the  aggrieved  party,  because  the 
court  would  be  in  regular  session,  and  his 
judgments  in  all  respects  in  conformity  with 
law.  It  was  not  the  intention  of  the  legis- 
lature to  make  it  possible  for  courts  to  so 
transact  their  business,  and  no  litigants 
should  be  kept  in  Ignorance  of  the  times 
when  the  court  will  sit.    We  think  the  judg- 
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&  time  when  the  court  wai.  under  the  law. 
In  session,  and  therefore  such  Judgment  Is 
set  aside.  Holding  to  this  view,  it  Is  unr 
necos&iry  to  discuss  the  sixth  assignment 
of  error. 

We  hare  reached  a  point  In  this  case  who-e 
we  deem  it  necessary  to  determine  whethv 
or  not  the  probate  courts  of  this  territory 
now  have  jurisdlctloa  to  bear  and  determine 
actions  for  divorce,  and,  If  not,  what  dispo- 
sition should  be  made  of  this  case.  The  ques- 
tion of  jurlsdictloQ  in  aetloius  for  divorce  is 
one  of  vital  Interest  In  this  territory.  Should 
this  court  fail  to  pass  upon  the  question  at 
.this  time,  the  decision  rend^d  in  this  case 
would  be  construed  by  the  public  generally 
in  a  manner  contrary  to  the  Judgment  of  this 
court,  and  suits  now  pending  and  others  in- 
stituted would  proceed  to  judgment  with  the 
apparent  approval  of  this  tribunal.  To  avoid 
such  a  condition,  and  considering  the  ques- 
tion fairly  in  the  case  for  disposition,  we  will 
briefly  discuss  the  qnestion. 

In  this  territory,  as  we  have  heretofore 
pointed  out,  the  invsbate  courts  had  jurlsdlC' 
tion  in  actions  for  divctrce  only  because  con- 
gress assented  that  they  might  act  in  accord- 
ance with  the  law  passed  by  the  territorial 
legislature.  This  enactment  of  our  legis- 
lature will  be  found  hi  the  Statutes  of  1890. 
Chapter  70,  art.  31,  i  7,  of  such  act  is  as  fol- 
lows: "Divorce  may  be  decreed  by  the  dis- 
trict and  probate  courts  of  the  territory  on 
petition  filed  by  any  p^son  who,  at  the  time 
of  filing  such  petition.  Is  and  shall  have  been 
a  bona  flde  resident  of  the  territory  for  the 
last  two  yearn  previous  to  the  flUng  of  the 
same,  and  a  bona  fide  resident  of  the  ooui^ 
at  the  time  of  and  for  at  least  six  months  im- 
mediately preceding  the  filing  of  such  peti- 
tion, which  bona  flde  residence  shall  be  duly 
proven  by  such  petitions  to  the  satisfaction 
of  the  court  trying  the  same,  by  at  least  two 
witnesses  who  are  resident  free  holders  and 
house  holders  of  the  territory.  *  *  It 
will  be  observed  that  the  complaint  filed  In 
this  cause  alleges  that  the  plaintiff  was  with- 
in the  requirements  of  the  law  relative  to 
her  residence.  Nowhere  except  In  the  stat- 
ute above  quoted  did  the  legislature  of  this 
territory  attempt  to  confer  jurisdiction  upon 
the  probate  courts  to  try  and  determine  ac- 
tions for  divorce.  In  Chapter  50,  St  OkL 
1890,  the  legislature  of  this  territory,  under 
the  head  of  "Marriage  Gontracta,"  vested  the 
Jiuladlctlou  in  tlie  district  courts  to  dissolve 
the  marriage  relations.  See  Section  1,  art 
2.  Such  provision  is  not  a  part  of  the  legis- 
lative enactment  ratified  by  congress;  and, 
the  jurisdiction  given  to  the  probate  court 
being  a  limited  one,  it  can  take  nothing  ex- 
cept that  expressly  granted.  The  last  legis- 
lature repealed  In  toto  the  act  passed  In  1890, 
granting  to  probate  courts  jurisdiction  in  di- 
vorce proceedings;  and  we  now  have  upon 
our  statutes  only  the  one  law  of  divorce, 
found  in  article  28,  c.  66.  This  law  places 
the  Jiurlsdiction  to  try  and  determine  actions 


fcnr  dlToroe  exduslvely  In  the  district  conrti. 
It  provides  grounds  for  divorce  In  addition 
to  those  enumerated  In  the  Laws  of  1890^ 
and  It  was  the  evident  Intention  of  the  legis- 
lature to  do  away  with  the  granttng  of  di- 
vorces by  the  probate  courts  of  this  terrlttvy. 
It  is  for  this  court  now  to  detmnlne  whether 
or  not  the  legislature  oould  take  from  the 
probate  courts  a  Jurisdiction  granted  tn  tba 
manner  heretofore  pointed  out  It  will  be 
conceded  in  the  outset  that  cangresa  may  leg- 
islate for  a  territory,  or  grant  that  power  to 
the  people  themselves,  who  act  through  th^ 
legislature,  ^us,  congress  may  pass  an  en- 
tire code  of  laws  t<x  the  government  of  Its 
territOTies,  and  make  no  provision  whatever 
for  the  convening  of  the  legislaturea.  But  to 
furthCT  the  best  interests  of  the  people  of  a 
territory,  to  inculcate  In  th^  a  spirit  of 
self-govonment  thereby  making  them  soon- 
er fitted  for  statehood,  congress  has  seen  fit 
to  pass  an  organic  act  which  operates  as  a 
constitution  for  the  territory.  Within  the 
lines  laid  down  in  such  organic  act  the  legis- 
lature may  pass  laws,  and  It  may  be  said 
that  what  Is  not  prohibited  Is  within  the 
powu-  of  the  legislature  to  act  upon.  Tbe 
organic  act  having  limited  the  jurisdiction  of 
the  probate  courts,  it  was  beyond  the  power 
of  the  legislature  to  oilarge  such  Jurlsdio- 
tlon.  Tho-efore,  wh«i  the  legislature  at- 
tempted to  give  to  the  probate  courts  power 
to  grant  divorces,  they  exceeded  the  legia- 
lative  grant  expressed  in  the  wganic  act,  con- 
gress having  kept  the  entire  centred  of  that 
matter.  In  ord^  to  give  life  to  the  act  of 
tlie  legislature,  congress  spoke  as  follows: 
"Provided,  that  in  addition  to  the  jurisdic- 
tion granted  to  the  probate  court  and  the 
jndges  thereof,  which  enactments  are  herebr 
ratified,  the  probate  judges  are  hereby  grant- 
ed such  Jurisdiction  in  townslte  mattes," 
etc  Did  congress  intend  this  as  original  or 
permissive  legislation?  Did  such  ratification 
have  the  same  force  and  effect  as  U  made  a 
part  of  the  organic  act  <x  did  congress  mere- 
ly Intend  to  oilarge  the  powers  thwetofot* 
granted  to  the  legislature?  If  the  taemer,  the 
jurisdiction  of  the  probate  courts  remains. 
If  the  latter,  the  repeal  of  the  law  by  the 
legislature  carried  with  it  the  repeal  of  the 
jurisdiction  of  the  probate  courts.  There  Is 
but  little  of  anthmlty  from  the  courts  upon 
this  question.  In  Utah,  in  Cast  t.  Cast  1 
Utah,  112,  the  supreme  court  held  that  under 
their  organic  act  in  effect  the  same  as  that 
of  this  territory,  the  );aobate  Murts  had  no 
Jurisdiction  In  divorce  proceedings.  After- 
wards, in  Ferris  v.  Higley,  20  WaUL  375, 
the  supreme  court  of  the  United  States  held 
to  the  view  that  the  act  of  the  tarritoriai 
legislature  conferring  on  the  probate  txturta 
a  general  jurisdiction  in  dvU  and  criminal 
cases,  both  in  chancwy  and  at  common 
law,  was  inconalstent  with  the  (M-gani^ 
act  of  Utah,  and  thwfore  void.  Subse- 
quently,  tbe   supreme   court  of  Utah,  ^ 
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405,  in  effect  KTeraed  tbe  former  decision 
of  tbe  mqnreme  court  of  that  territory, 
and  bdd  that  the  legislature  could  projit- 
erly  grant  to  probate  courts  Jurisdiction  In 
actions  for  dlrorce.  But  after  the  decision 
In  Cast  T.  Cast,  and  before  the  later  decision 
In  Wbltmwe  t.  Hardin,  congress  paas,ed  an 
act,  approred  June  28, 1874i  which  expresdy 
c>onferred  upon  the  larobate  courts  of  Uttifa 
concurrent  Jurisdiction  with  tbe  district 
courts  in  matters  of  dlvwce.  In  Whltmore 
T.  Hardin  the  case  did  not  torn  upon  the 
question  (rf  jurisdiction,  as  that  matter  had 
been  put  at  rest  by  congress,  but  was  oon- 
sldCTed  upon  the  lurcqiMeltlon  of  the  effect  to 
be  given  to  a  decree  of  dlrorce  granted  by  a 
probate  court  at  a  time  priw  to  the  date  upon 
which  congress  had  acted.  The  court  very 
ably  rerlews  the  whole  mattw,  and  con- 
cludes that  the  tegislatlve  enactment,  In  so 
fltr  as  it  conferred  Jnrtedlctlon  on  probate 
conrts  In  dlrorce  inticeedings,  was  valid. 
Tbe  theory  upon  which  tbe  court  reached  its 
contdusion  was  that,  at  the  time  tUs  govem- 
ment  was  created,  ind^wndently  of  Great 
Britain,  neltb»  the  oommon-law  nor  chan- 
cery conrts  of  England  had  Jurisdiction  in 
actions  for  divorce,  but  such  Jurisdiction  was 
vested  In  tbe  ecelesIaBtlcal  courts.  Tbe  last- 
named  courts  also  had  Jurisdiction  of  causes 
which  in  this  country  are  given  to  tbe  pro- 
bate courts.  That  congress,  In  adopting  the 
<vganie  act  of  Utah,  had  inrovided  that  the 
Jnrifl^ctlon  of  causes  arising  in  that  terri- 
topy  sbould  be  In  supreme,  district,  and  pro- 
bate courts  and  Justices  of  tbe  peace,  giving 
to  district  courts  oommon-law  and  chancery 
Jurtediction,  and  that  such  Jurisdiction  did 
not  leCer  ta  actions  for  dlvnce,  because  it 
did  not  obtain  In  the  common-law  and  cban- 
c«y  courts.  In  miming  the  decision  by 
which  tbe  court  arrived  at  this  concluBlon, 
«ne  is  impressed  somewhat  with  tlie  fact 
that,  fOT  tbe  first  20  years  of  the  ezlBt»ice 
of  that  territory,  the  probate  conrts  had  ex- 
durive  Jurisdiction  In  matters  of  divorce; 
that  the  legislative  oiaetment  granting  such 
Jurisdldlon  was  not  questlimed  until  the  de- 
cision was  rendered  in  Cast  r.  Cast,  supra; 
and  tbat  pr^^orty  lic^ts,  supposed  to  have 
been  settled  tor  years,  were  dependent  upon 
Bustaiolng  the  validity  of  the  Jurisdiction  of 
the  probate  courts.  And,  after  considering 
tbe  decisions  within  onr  reach,  we  have  but 
little  to  guide  us,  and  must  deteimlne  the 
question  from  the  standpoint  of  reason. 

Jurisdiction  to  try  actions  for  divorce  Is  con- 
ferred by  legislative  enactments.  In  this  coun- 
try it  does  not  Inhere  In  any  court,  and  sucU 
Jurisdictifm  must  be  by  express  statute,  or  by 
snch  plain  Intmdment  as  to  be  equivalent  to 
an  express  stetute.  It  is  well  settled  that 
the  iffobate  courts  in  this  territory  can  have 
no  Jurisdiction  In  actions  tor  divorce  except 
sucb  as  is  confmed  by  q>eclal  enactment, 
and  tbat  the  legislature  of  this  terrltixy  had 
not  the  power  to  vest  in  such  courts  the  Juris- 
dlctltKL   We  need  not  close  our  minds  to  the 


circumstances  surrounding  the  action  of  con- 
gress in  ratifying  the  act  of  our  territorial 
legislature,  and  the  reasons  why  such  legisla- 
ture passed  two  separate  divorce  laws  at  Its 
first  sesdon.  By  reason  of  a  contention  for 
tbe  location  at  the  territorial  capital,  almost 
tbe  entire  time  of  the  session  of  tbe  legisla- 
ture was  spent  before  any  attempt  was  made 
to  imss  a  code  <^  laws  for  our  territory.  Con- 
gress provided  tbat  the  laws  put  in  force  by 
our  organic  act  should  cease  to  be  tbe  law 
of  the  territory  at  the  adjournment  of  tbe 
first  session  of  tbe  legislature.  Near  tbe  end 
of  such  session  the  legislature  hastily  adopted 
portions  of  codes  from  different  states,  and 
In  so  doing,  In  some  Instances,  adopted  con- 
Ulctlng  laws  upon  the  same  subject,  and  espe- 
cially upon  divorce.  Thus,  under  the  bead  of 
"Marriage  Contract,"  the  Jurisdiction  in  di- 
vorce was  placed  in  the  district  courts,  and  a 
BO-days  residence  was  ail  tbat  was  required 
to  enable  a  p«8on  to  commence  proceedings; 
while,  under  "Procedure  Civil,**  jurisdiction 
In  such  actions  was  placed  in  bot^  district  ard 
probate  courts,  and  a  residence  of  two  years 
was  made  a  prerequisite  to  tbe  commence- 
ment of  the  action;  and  In  many  other  re- 
Bi>ecta  our  stetutes  were  inharmonious.  In 
some  Instances  our  legislature  enacted  laws 
entirely  beyond  tbe  scope  of  their  power, 
notaUy  one  In  relation  to  contest  cases  befwe 
tbe  United  Stetes  land  offices.  Congress  bad 
made  no  {wovision  for  compelling  the  attend- 
ance of  witnesses  before  the  United  Stetes 
land  offices;  and,  to  order  to  cure  such  de- 
fect, the  legislature  passed  a  law  providing 
that  any  person  might  be  comp^ed  to  answer 
to  a  summons  issued  out  of  tbe  probate  court, 
there  made  to  give  bis  testimony  und»  pen- 
alty for  contempt,  and  that  such  testimony 
should  be  reduced  to  writing,  and  forwarded 
to  tbe  land  office,  to  be  received  by  the  regis- 
ter and  receiver,  and  considered  by  them  as 
fully  as  if  such  testimony  bad  been  taken  in 
the  land  office.  There  was  much  debate  in 
the  legislature  as  to  the  effect  of  this  law,  aud 
whether  or  not  It  was  one  within  the  power 
of  the  legislature  to  pass.  There  was  but 
small  consideration  given  to  the  subject  of  dl- 
voi'ce.  Wlien  congress  passed  Its  ratifying 
act,  It  Included  the  law  of  the  legislature  rela- 
tive to  compiling  the  attendance  of  witnesseH 
before  probate  Judges  In  contest  cases  In  the 
land  offices,  as  well  as  the  law  gimntlng  Jiuis- 
dlctlou  to  probate  courts  in  divorce  proceed- 
ings. It  is  fair  to  tH-eaume  tliat,  at  the  time 
cMigress  passed  the  ratifying  act,  that  body 
particularly  had  in  mind  the  legislative  euact- 
mrat  relating  to  comptdsory  methods  of  ob- 
taining testimony  in  land-office  proceedings, 
because  such  law  was  subjected  to  a  great 
dmi  of  public  criticism.  Supprae  that  the 
legislature  sbould  attempt  to  rtpeal  sucb  law, 
carrying  with  such  i*cpoal  the  procedure  pro- 
vldlug  that  the  register  or  i-ecUvur  must  Issue 
the  notice  and  authority  to  take  the  testi- 
mony; the  repeal  would  imquesUonably  make 
the  JurisdictUoi  worthless,  because  It  would 
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leave  no  procedure  wLereby  Bach  Jnrlsdlctlon 
could  become  operative,  and  we  do  not  doubt 
that  the  procedure  and  practice  are  matters 
entirely  within  the  control  of  the  legislature. 
It  will  be  seen,  therefore,  that  congresa  must 
liare  intended  to  place  in  the  legislature  much 
at  the  respouBlblllty  for  earning  Into  effect 
the  laws  euacted  by  such  body. 

ITie  Interpretation  of  a  statute  has  been 
well  stated  as  "the  art  of  finding  out  the  true 
sense  of  any  form  of  words,— that  Is,  the 
eeuse  which  their  author  intended  to  convey, 
—and  of  enabling  others  to  derive  from  them 
the  same  idea  which  the  author  Intended  to 
convey."  It  is  for  this  court  to  declare  the 
Intent  of  congress.  If  audi  Intent  appears  in 
the  language  used,  we  need  Investigate  no 
fiu"ther,  but  must  content  ourselves  with  de- 
claring such  Intent  Reverting  again  to  a 
principle,  fM-merly  announced,— that  congress 
luaj'  legislate  for  a  territory  or  permit  the 
people  of  such  territory  to  act  through  Its  own 
legislature, — it  will  l>e  seen  that  this  act  ema- 
nated first  from  the  legislature;  that  it  was  a 
thought  or  purpose  which  had  no  place  in  the 
mind  of  congress  until  presented  to  that  body 
by  the  people  of  this  territory,  through  its 
chosen  body,— the  legislatiure.  The  law  never 
would  hare  had  an  existence  as  an  independ- 
ent creation  by  ccmgress.  It  was  by  grace  of 
congress  that  this  territory  was  permitted  to 
net  in  the  matter.  BlacJcstone  divides  laws 
into  four  parts:  "Declaratory,"  "Directory," 
"Remedial,"  and  "Vindicatory."  I^ter  au- 
thors have  made  other  distinctions;  and  there 
is  one  class  of  statutes  which  may  be  denomi- 
nated as  "Permissive,"  and  which  come  un- 
der the  head  of  "Declaratory  Statutes,"  as  de- 
tlned  by  Blackstone.  In  spealilng  of  permis- 
sive statutes,  Sutherland  lays  down  this  rule: 
"When  statutes  are  couched  in  words  of  per- 
mission, or  declare  that  It  shall  be  lawful  to 
do  certain  things,  or  provide  that  they  may 
be  done,  their  literal  slgnlflnttlon  is  that  the 
persons,  official  or  otherwise,  to  whom  they 
are  addressed,  are  at  liberty  or  have  the  op- 
tion to  do  those  things  or  refrain,  at  their 
election." 

Wluit  is  the  signification  of  the  language 
used  by  congress  In  ratifying  the  divorce  act 
of  our  legislature?  Considering  tlie  circura- 
stauces  surrounding  the  passage  by  cwigress 
»if  such  act,  we  are  Iwund  to  presume  that 
congress  had  given  the  matter  init  little,  if 
:iny,  thought,  for  the  reason  that  attention 
liLid  mainly  been  directed  to  another  act  of 
oiu:  legislature.  Neither  can  It  l>e  said  that 
the  wisdom  of  granting  to  probate  courts  Ju- 
lisdlctlon  In  action  for  divorce  was  a  matter 
iif  coucom  to  that  lx»dy.  Neither  do  we  think 
that,  in  the  hasty  manner  In  which  the  legis- 
lature passed  the  act.  had  such  body  evOT 
{Seriously  considered  the  question  of  extending 
lo  the  probate  courts  Jurisdiction  in  divorce 
actions.  Id  fact,  we  l>elleve  that  tlie  passage 
nf  the  law  by  our  legislature  was  unlntentltm- 
al.  and  that  the  same  thing  is  equally  true  of 
cusggrcsiB.   But,  however  tlmt  may  be,  we  re- 


gard the  action  of  coogresa  as  being  In  the 
nature  of  a  license  to  the  legislature  of  this 
territory,  as  of  not  having  been  Intended  as  a 
command,  but  as  a  permission,  and  tliat  the 
law  should  have  no  greater  effect  than  a  law 
of  our  legislature;  that  congress  did  not,  by 
ratifying  the  legislative  enactment,  place  It 
without  the  power  of  such  legislature  to  re- 
peal the  same;  and,  this  being  true,  it  fol- 
lows that,  where  the  act  was  repealed,  such 
repeal  carried  with  it  the  Jurisdiction  of  the 
iwobate  courts. 

Some  question  may  arise  In  the  mind  of  the 
lower  court  as  to  the  proper  disposition  of 
this  cause  when  it  shall  again  come  before 
that  tribimal,  and  we  deem  it  proper  to  state 
tliat.  In  our  opinion,  section  of  the  C<k\c 
of  Civil  Proceilure  has  a  clause  which  pro- 
vides that  such  court  may  again  try  this 
cause;  that  such  court,  having  had  Jurisdic- 
tion when  the  action  was  instituted,  han  not 
lost  such  Jurisdiction,  because  the  legislature. 
In  adopting  the  present  Code,  also  Incwporat- 
ed  a  saving  clause  In  the  section  referred  to. 
which  is  broad  enough  to  permit  the  court  be- 
low to  proceed  until  tbe  final  determination 
of  this  action.  The  Judgment  of  the  Iowa* 
oonrt  is  reversed,  and  tbe  cause  remanded  for 
rehearing. 

SCOTT,  J.,  dissenting;  the  other  Jusacee 
ccmourrtng. 

SCOTT,  J.  (dissenting).  I  must  dissent 
l^om  the  opinion  of  the  court  In  this  case, 
and,  with  due  respect  for  the  Judgment  of 
my  associates.  I  shall  take  strong  groands 
against  their  decision,  as  wholly  unsupport- 
ed by  authority,  such  as  to  warrant  the  con- 
struction placed  JXpon  the  points  of  law  In- 
volved. I  shall  speak  as  briefly  as  possible 
to  present  my  views  of  the  law  of  the  case. 

I  am  called  upon  to  concur  In  a  holding 
that  tlie  probate  courts  of  Oklahoma  terri- 
tory, under  the  present  statutes,  bave  no 
Jurisdiction  in  actions  tot  divorce,  at  a  time 
when  the  question  Is  not  properly  before  this 
court  The  eom't  reverses  this  case  on 
grounds  that  fully  Justify  such  a  holding, 
viz.  that  the  lower  court  had,  in  law,  ad- 
journed Its  session  sine  die  when  the  cause 
was  trietl  and  determined,  and  that  hence  Its 
proceedings  were  coram  non  Judlce,  and  void. 
In  the  Judgment  of  reversal,  upon  this 
ground,  as  stated,  I  fully  concur.  The  court 
then  goes  on  to  determine  a  question  not  Ix*- 
fore  It,  which  may  be  stated,  in  the  language 
of  the  court  as  contained  In  the  opiuiou,  thus: 
"We  have  reached  a  point  in  this  case  where 
we  deem  it  necessary  to  determine  wlietluT 
or  not  the  prolwite  courts  of  this  territory 
now  have  Jurisdiction  to  hear  and  determine 
actions  for  divorce,  and,  if  not  what  disposi- 
tion should  be  made  of  this  case.  The  ques- 
tion of  Jurisdiction  in  actions  for  divorce  is 
one  of  vital  interest  In  this  territory,  ^ould 
this  court  fall  to  pass  npon  the  question  at 
this  time,  the  dedalon  reada«d  in  this  case 
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woald  be  conatraed  by  flie  pnMIc  geflerally 
iB  a  manner  cmtrary  to  the  Judgment  of  tiila 
court,  and  anlta  now  lading  and  othors  In* 
fltltnted  would  proceed  to  judgment  with  the 
apparent  ai^kroral  of  this  trfbunaL  □>>  avoid 
mdi  a  condition,  and  contfd^ding  the  ques- 
tion ftUrly  In  tbe  case  for  disposition,  we 
will  briefly  discuss  the  question."  The  court 
then  goes  on  to  discuss  the  question,  as 
will  be  shown  ho^after  in  this  dissent,  and 
concludes  as  foUows:  "Some  question  may 
arise  in  the  mind  of  the  lower  court  as  to 
Hie  proper  disposition  of  this  cause  when  it 
shall  again  come  before  that  tribunal,  and 
we  deem  it  proptf  to  state  that,  In  our  opin- 
ion, section  7M  of  the  Code  of  GlvU  Proced- 
ure has  a  clause  which  provides  that  such 
court  may  again  try  thto  cause;  that  such 
court,  having  had  Jurisdiction  when  the  ac- 
tion was  instituted,  has  not  lost  swA  Juris- 
diction, because  the  legislature,  In  adopdi^ 
the  present  Code,  alto  incorporated  a  saving 
dause  in  the  section  referred  to,  whldi  is 
tKx>ad  enough  to  pmnlt  the  court  b^ow  to 
proceed  until  the  final  detmnination  of  this 
action.  The  Judgment  of  the  lowor  court 
Is  reversed,  and  the  cause  remanded  for  re- 
hearing." I  concur  with  the  court  in  its  de- 
termination that  this  case  should  be  tried 
de  novo  in  the  lower  court,  under  tiie  law 
as  it  existed  at  the  time  this  action  was  In- 
stituted; but  I  dissent  from  tlie  holding  that 
a  decision  Is  necessary  or  proper,  atthls  time, 
In  this  case,  as  to  the  present  Jurisdiction 
of  probate  courts  in  actions  for  divorce.  This 
case  was  filed  In  the  probate  court  of  Payne 
county  on  January  14,  1893;  and  exception 
could  not  have  been  taken  or  saved  as  to  the 
Jnrlsdlctton  which  has  be«i  conceded  by  the 
court  to  have  existed  until  August  14,  1893, 
the  date  the  Kansas  Code  went  Into  effect. 
It  was  an  action  pending  before  tbe  Civil 
Code  of  Kansas,  as  adopted  by  the  legis- 
lature, went  Into  effect  Hence  the  case 
comes  fully  within  the  saving  clause  enacted 
by  the  Ipfdslature  at  the  same  time  <8t  1893, 
p.  888,  §  4633).  referred  to  by  the  court,  which 
reads  as  follows:  "The  provisions  of  this 
Code  do  not  apply  to  proceedings  In  actions 
or  suits  pending  when  it  takes  effect.  They 
8hall  be  conducted  to  final  judgment  or  de- 
cree In  all  respects  as  though  it  had  not  been 
adopted.  But  tbe  provisions  of  this  Code 
shall  apply  after  a  Judgment,  order,  or  de- 
cree heretofore  or  hereafter  rendered  to  the 
proceedings  to  enforce,  vacate,  modify,  or  re- 
verse It."  The  court  holds  the  Judgment  to 
be  absolutely  void.  In  this  much  I  have  con- 
curred, and.  of  course,  the  rendition  of  a 
void  Judgment  by  the  lower  court,  without 
the  fault  of  the  parties,  should  not  deprive 
either  of  them  of  the  right  to  have  the  ac- 
tion determined  under  the  law  as  It  existed 
at  the  date  It  was  Instituted,  and  the  saving 
clause  Just  quoted  was  designed  to  aclilere 
this  end.  Hence  the  question  decided,  In  the 
natiu-e  of  things,  cannot  in  any  conceivable 
manner  now  be  injected  Into  this  case  by 


dther  of  the  parties,  and  muich  leas  by  tiie 
court  It  Is  c«>tainly  gross  to  deter- 
mine a  legal  proposition  affecting  tbe  Jurla- 
dlction  of  an  inferior  court  without  the  ques- 
tion coming  to  us  for  consld^ation  In  the 
manner  and  form  provided  by  law,  and  with- 
out first  permitting  ^ch  inf^ior  court  to 
pass  upon  its  own  Jurisdiction.  The  action 
of  this  court  is  a  determination  of  the  JurlB- 
diction  of  anotho:  court  upon  a  Jurisdictional 
question  not  befwe  it,  and  the  detwmlnatlon 
of  this  Jurisdictional  question  must  appear  at 
once  to  be  in  the  nature  of  a  proclamation  or 
manifesto  to  tbe  public  that  the  probate 
courts  have  no  Jurisdiction  In  divorce  ac- 
tions. I  cannot  bring  myself  to  conclude 
that  the  opinion  ot  the  court  upon  this  propo- 
sition, under  tiie  drcnnutances.  readies  tiie 
dignity  of,  or  is  even  comparable  to,  obiter  or 
gratis  dictum,  although  it  will  receive  the  re- 
spect due  to  the  inivate  opinion  of  tlw 
learned  Judge  delivering  the  same  and  the 
otiier  members  of  the  cotul  concnrrii^  there- 
in. This  Jurisdictional  queetion  la  Just  as 
distinct  from  the  one  raised  in  this  case- 
vis,  that  the  lower  court  bad  adjourned  sine 
die— as  thous^  the  case  appealed  had  been 
a  replevin  suit  tried  In  the  same  manner  and 
under  the  same  circumstances  in  the  probate 
court;  and,  as  a  matter  of  course,  if  this  be 
true,  it  cannot  be  held  binding  on  this  com-t 
as  a  precedent,  and  consequently  can  have 
no  ^guiflcance  as  a  Judicial  decree.  The 
court  appeara  to  appreh^d  that  the  probate 
courts  will  mistake  their  Jurisdiction,— and 
In  order  to  avoid  this,  and  In  order  to  advise 
the  public  of  this  fact,  issues  a  public  decree 
or  proclamation  to  beware.  With  the  same 
reason,  the  court  should  not  stop  at  defining 
the  Jurisdiction  of  prol>ate  courts  in  divorce 
actions,  bat  should  also  take  up  the  subject 
of  replevin,  attecbment,  money  demand, 
damages,  libel  and  slander,  partition,  ete., 
and  advise  the  probate  court  of  Its  jurisdic- 
tion In  such  actions.  More  than  this,  with 
the  same  reason,  the  district  courts  and  all 
Inferior  courts  should  be  advised  and  In- 
structed as  to  their  jurisdictional  bounds.  If 
this  were  correctiy  declared,  and  the  Inferior 
courts  should  abide  by  the  direction  and  in- 
struction, no  «*rora  would  ever  be  committed 
In  the  lower  couris,  and  consequently  no 
cases  would  come  to  this  court  on  ai^eal, 
unless,  perchance,  the  court  should  fall  to 
Instruct  them  upon  a  legal  question  that 
might  arise  In  the  course  of  tiielr  proceed- 
ings. This  would  revolutionize  the  functions 
of  the  supreme  court  as  an  appellate  tri- 
bunal, and  convert  the  inferior  com-ts  Into 
mftchlnes  to  execute  the  laws  as  directed  In 
these  proclamations.  That  would  be  but 
little  variant  from  the  manifestoes  of  a  sov- 
ereign to  his  subjects  to  observe  the  laws  of 
the  realm.  All  this  Is  so  obviously  out  of 
place  as  a  function  of  the  supreme  court  as 
an  appellate  tribunal  that  I  cannot  content 
myself  to  further  discuss  the  proposition.  1 

cannot  assent  to  tbe  exercise  of  such  .extraon-. 
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dtnary  sttporlscny  Jurisdiction.  I  aoleiiinlr 
and  earueftly.  but  respectfnllj,  assert  it  to 
be  an  unwarranted  ezertloa  of  appellate 
powers,  contrary  to  the  plain  proTlsloos  of 
our  statutes  and  tbe  law  of  the  land. 

I  regard  ttala  point  as  fatal,  but  as  the  court 
concludes,  by  a  doilal  of  the  Jurisdictioa  of 
tbe  probate  courts,  to  bear  and  determine  ac* 
tlons  for  dlTorce  upon  principles  to  which  I 
can  never  agree.  I  feel  it  my  duty  to  follow 
the  reasoning  In  the  opinion,  specifying  my 
grounds  of  dlssoit,  lest  my  ^ence  might  be 
taken  as  an  assent  to  the  law  as  therein  laid 
down  upcm  tbe  various  lanpoeitlons.  That 
there  may  be  no  mistake  as  to  tbe  groimds  of 
my  dissent,  I  quote  from  the  opinion  at  tbe 
court  as  f<dlows:  "We  need  not  close  our 
minds  to  the  drcamstances  nuroonding  the 
action  of  congress  In  ratifying  the  act  of  our 
tetrltMial  legislature,  and  the  reason  why 
•neb  legtslature  passed  two  separate  divorce 
laws  at  Its  first  session.  By  reason  <tf  the 
contention  for  the  location  ot  the  territorial 
capital,  almost  the  £3x0x9  time  of  tiie  session 
of  the  legislature  was  spent  before  any  at- 
tempt waa  made  to  pass  a  code  ot  laws  for 
onv  territory.  Congress  provided  that  the  laws 
put  ta  force  our  organic  act  should  cease 
to  be  the  law  ot  the  teitltory  at  ^  adjourn- 
ment ot  ttie  first  sesMim  of  the  legislature. 
Near  the  end  of  snob  sessim,  the  leglslotore 
hastily  adopted  portions  of  the  codes  from  dif- 
ferent states,  and,  In  so  doing.  In  some  in- 
stances adt^ted  cohfllcUng  laws  iq;>on  the 
same  subject,  and  especially  npoo  dlvoroe. 
Thus,  under  the  head  of  "Marriage  Contract," 
the  jurisdiction  in  dtvoroe  was  placed  in  the 
district  courts,  and  a  00-days  residence  was 
an  that  was  required  to  enable  a  povoa  to 
commenoe  proceedings;  while,  under  "Pro- 
cedure dvll,"  juriBdlctl<Mi  in  such  actions  was 
l^ced  In  both  district  and  probata  courts,  and 
a  residence  of  two  years  waa  made  a  ]^e* 
requisite  to  tiie  commenconent  of  tbe  action; 
and  in  many  other  respects  our  statutes  were 
inharmonious.  In  some  Instances  our  legis- 
lature enacted  laws  entirely  beyond  tbe  scope 
ot  their  power,  notably  one  In  relatlfm  to 
contest  cases  before  the  United  States  land 
offices.  Congress  had  made  no  provision  for 
oompelllng  the  attendance  of  witnesses  befwe 
Qie  United  States  land  oCacM,aud,in  order  to 
cure  such  defects,  the  legislature  passed  a 
law  providing  that  any  person  might  be  com- 
pelled to  answer  to  a  summons  issued  out 
of  the  probate  court,  there  made  to  give  his 
testimony  under  penalty  for  omtempt,  and 
tbat  BwA  testimony  should  be  reduced  to 
writing,  snd  fc»rwarded  to  the  land  ofOxso,  to 
be  received  by  the  register  and  receiver,  and 
considered  by  them  as  fully  as  if  such  testl- 
mony  bad  been  taken  In  the  land  office, 
rhere  waa  mudb  debate  In  the  legislature  aa 
to  the  effect  of  this  law,  and  whether  or  not 
it  was  one  within  the  power  of  the  legislature 
to  pass.  There  waa  but  small  consIderatlMi 
given  to  tbe  subject  of  divorce.  Wbm  con- 
gress passed  Its  ratifying  act.  It  Included  the 


law  of  the  leglalatmw  relative  to  compeaing 
the  attendance  of  witnesses  before  probate 
judges  In  contest  cases  In  the  land  office,  as 
w^  as  the  law  granting  jurisdiction  to  pro- 
bate courts  in  divorce  proceedings.  It  is  fair 
to  presume  that,  at  the  time  congress  passed 
the  rati^ng  act,  that  body  particularly  had 
In  mind  the  legislative  aiactments  relating  to 
compulsory  methods  of  obtaining  testimony 
In  land-office  proceedings,  because  such  law 
was  subjected  to  a  great  deal  of  public  criti- 
cism. Suppose  that  the  l^islature  should  at 
tempt  to  repeal  such  law,  carrying  with  such 
repeal  the  procedure  providing  that  the  regis- 
ter or  receiver  must  Issue  tbe  notice  and  au- 
thority to  take  the  testimony.  The  repeal 
would  unqoestloaably  make  tbe  Jurisdiction 
worthless,  because  It  would  leave  no  pro- 
cedure whoreby  audi  jurisdiction  could  be- 
come operative;  and  we  do  not  doubt  that 
the  procedure  and  practice  are  matters  entire- 
ly within  the  contnd  of  the  legislature.  It 
will  be  seen,  thw^ore,  that  congress  must 
have  Intended  to  place  In  the  legislature  much 
of  the  responsibility  for  carrying  Into  effect 
the  laws  enacted  by  such  body.  Tbe  Inter- 
pretation of  a  statute  has  bem  mXi  stated  as 
the  art  of  finding  out  the  true  sense  of  any 
form  of  words.— that  la,  the  sense  which  their 
anthw  Intended  to  conv^,— and  of  raiabllng 
othors  to  dorive  from  them  the  same  idea 
which  the  author  Intended  to  oonv^.*  It  Is 
for  this  court  to  declare  the  Intent  ot  con- 
gresB.  If  such  Intent  appears  in  the  language 
used,  we  need  investigate  no  further,  but 
must  content  oonelres  with  declaring  such 
Intent  Bererting  again  to  a  prbiciple  for- 
merly  announced,— that  congress  may  legis- 
late tor  a  toTlbuT,  or  permit  the  people  of 
siuA  tenltm^  to  act  through  Ite  own  legis- 
lature,—It  will  be  seen  that  this  act  emanated 
first  from  the  leglalature;  that  it  was  a 
thought  or  purpose  which  had  no  place  In  the 
mind  of  congress  imtU  j^nsented  to  that  body 
by  the  people  of  this  territwyf  through  ite 
diosen  body.— tbe  legislature.  •  •  •  What 
is  the  slgniflcatlMi  of  tiie  language  used  by 
congress  In  ratil^lng  the  divorce  act  of  our 
legislature?  Oon^derlng  the  cliainutancea 
surrounding  the  passage  by  ooogreaa  <^  such 
an  act,  we  are  bound  to  presume  that  con- 
gress had  given  the  matto'  but  Uttl^  If  any, 
thought  for  the  reason  Uiat  attention  had 
been  directed  to  another  act  of  our  legisla- 
ture. ■  Neither  can  It  be  aald  that  the  wlstiom 
ot  granting  to  iHobate  courto  jnrisdictlan  In 
actions  for  divorce  waa  a  nmtter  of  concern  to 
that  body.  Neither  do  we  think  ihat,  in  the 
hastr  manner  In  which  the  legtslatura  passed 
the  act,  had  such  body  ever  seriously  consid- 
ered the  question  of  extending  to  the  probate 
courte  jurisdiction  In  divorce  actions.  In  thct, 
we  believe  that  the  passage  of  the  law  by 
our  legislature  waa  unintentional,  and  that 
tbe  same  thing  Is  equally  true  of  congress. 
But,  bowevor  that  may  be.  we  regard  the 
action  of  congress  as  being  In  the  nature  of 
a  license  to  the  legUlaturo  i^the  tenltory. 
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as  not  harlAff  been  Intended  as  a  command, 
but  as  a  permlBslon.  and  tbat  the  Law  should 
have  no  greater  effect  than  the  law  of  our 
legislature;  tbat  congresH  did  not,  by  rati- 
fying the  legislative  enactment,  place  It  wlth- 
ont  the  power  of  such  legislature  to  repeal 
the  same;  and,  this  being  true,  It  follows 
that,  where  the  act  was  repealed,  such  re- 
peal  carried  with.  It  the  Jorisdlctlon  (tf  tbe 
probate  court." 

The  propositions  of  law  that  I  will  discuss 
are  too  well  known  to  the  bench  and  the  bar 
to  need  citation  of  numerous  authorities,  and 
tbe  leglslatlre  enactments  that  bear  upon  the 
question  to  be  determined  are  too  clear  and 
expressive  to  require  the  application  of  the 
rules  of  statutory  construction.  In  the  first 
place,  it  is  well  understood  tbat  in  England, 
prior  to  1857,  the  subject  of  divorce  belonged 
to  the  ecclesiastical  courts  and  to  parliament 
St  20  &  21  Vict  (1S57)  c.  85,  created  a  coiu-t 
of  divorce  and  matrimonial  causes,  with  ex- 
clusive Jorisdiction  in  ail  matrimonial  affairs. 
They  are  now  heard  In  tbe  probate  and  dl- 
Yorce  divisions  of  the  high  court  of  justice. 
In  OUT  country  it  was  formerly  a  very  com- 
mon thing  for  the  legislature  tu  grant  di- 
vorces by  special  acts;  but  this  rarelyoccurs 
now,  and  in  many  states  it  is  forbidden  by 
the  constitution.  In  nearly  all  the  states  the ' 
Jurisdiction  is  conferred  upon  courts  jwesess- 
ing  equity  jwwera.  Divorce  Jurisdiction  Is 
sui  generis.  It  has  never  been  classed  as 
eitber  civil  or  criminal.  It  has  never  been 
understood  in  law  tbat  the  inhibition  upon 
the  legislative  department  against  exercising 
Judicial  functions  prevents  the  legislature 
from  granting  divorces,  notwithstanding  the' 
exerclae  of  such  power  may  involve  a  Judi- 
cial investigation.  Unless  forbidden  by  tbe 
constitution,  the  legislature  of  a  state  may 
grant  divwces.  A  notable  instance  of  the 
exercHse  of  this  power  by  a  territorial  legis- 
lature is  reviewed  In  the  cose  of  Maynard  t. 
HiU,  125  U.  S.  203-209,  8  Svp.  Ct  723.  In 
this  case.  Field,  J.,  speaking  for  tbe  court, 
held  that  tbe  act  of  December  22,  18^2,  of 
the  tfflTltory  of  Oregon,  divorcing  one  May- 
nard and  wife,  was  constitutional.  To  this 
last-named  question  I  will  advert  later,  for  a 
brief  discussion  of  the  inherent  power  of  a 
state  or  territorial  legislature  to  grant  di- 
vorces or  confer  tbe  Jurisdiction  upon  tbe 
courts  within  their  legislative  domain.  Thus 
our  divorce  Jurisdiction  descended,  and  a  brief 
review  of  it  brings  us  to  tbe  uudisputeil 
proposition  tiiat,  before  a  court  can  exercise 
jurisdiction  in  actions  for  divorce  In  this 
country,  such  Jurisdiction  must  be  conferred 
by  express  statutMi'  authority.  About  tills 
there  can  be  no  contention.  It  Is  a  principle 
of  law  that  no  lawyer  or  court  of  to-day 
would  controvert  The  court  In  this  case 
announces  this  rule  as  follows:  "Jurisdic- 
tion to  try  actions  tor  divorce  is  conferred  by 
legislative  enactment  In  this  country  It  does 
not  Inhere  in  any  court  and  such  Jurisdiction 
must  be  by  expL*ess  statute,  or  by  such  plain 


intendment  as  to  be  equivalent  to  an  ex- 
press statute,"  The  Jurisdiction  of  the  pro- 
bate courts  of  this  territory  is  then  declared 
by  tbe  court  thus:  "It  is  well  settled,  then, 
tbat  the  probate  courts  In  this  territory  can 
have  no  Jurisdiction  In  actions  for  divorce, 
except  such  as  la  conferred  by  special  enact- 
ment, and  that  the  legislature  of  this  terri- 
tory had  not  the  power  to  vest  In  such  court 
the  Jurisdiction."  Tbe  court  further  declares 
tbat  congress  conferi'ed  Jurisdiction  upon  tbe 
probate  courts  by  ratifying  certain  acts  of 
tbe  territorial  legislature,  reaching  Its  con- 
clusions from  a  consideration  of  the  follow- 
ing several  provisions:  "Sec.  9.  That  the  Ju- 
dicial power  of  said  territory  sball  be  vested 
in  a  supreme  court,  district  courts,  probate 
courts,  and  Justices  of  the  peace.  Tbe  su- 
preme court  shall  consist  of  a  chief-Justice 
and  two  associate  Justices,  any  two  of  whom 
sball  constitute  a  quorum.  Tbey  sball  hold 
their  offices  for  four  years,  and  until  their 
successors  are  appointed  and  qualified,  and 
they  sball  hold  a  term  annually  at  the  seat 
of  government  of  said  territory.  The  Juris- 
diction of  the  several  courts  herein  provided 
for,  both  appellate  and  original,  and  tbat  of 
the  probate  courts  and  of  the  Justices  of 
the  peace,  shall  be  as  limited  by  law:  pro- 
vided, that  Justices  of  the  peace,  who  sball 
be  elected  in  such  manner  as  the  legislative 
assembly  may  provide  by  law,  shall  not  have 
Jurisdiction  of  any  matter  in  controversy 
wlien  the  title  or  boundaries  of  land  may 
be  In  dispute,  or  where  the  debt  or  sum 
claimed  shall  exceed  one  hundred  dollars; 
and  said  supreme  and  district  courts,  re- 
spectively, sball  possess  chancery  as  well  as 
common  law  Jurisdiction,  and  authority  for 
redress  of  ail  wrongs  committed  against  the 
constitution  or  laws  of  the  United  States  or 
of  tbe  tarltory  affecting  pei-soos  or  prop- 
erty." Section  4966,  p.  903,  St  1890,  reads: 
"Divorce  may  he  decreed  by  the  district  and 
probate  courts  of  this  territory  on  petition 
filed  by  any  person  who,  at  the  time  of  filing 
Bucb  petition,  is  and  shall  have  been  a  bona 
fide  resident  of  tbe  territory  for  tbe  last  two 
years  previous  to  the  filing  of  the  same,  and 
a  bona  fide  resident  of  the  county  at  the  time 
of  and  for  at  least  six  months  Immediately 
preceding  the  filing  of  such  petition,  which 
bona  fide  residence  shall  be  duly  proven 
by  such  petitioner,  to  tbe  satisfaction  of  tbe 
court  trying  the  same,  by  at  least  two  wit- 
nesses who  are  resident  freeholders  and 
householders  of  the  territory.  And  the 
plaintiff  shall,  with  his  petition,  file  with 
the  clerk  of  the  com-t  an  atfidavit  aubsa'Ibed 
and  sworn  to  by  himself,  In  which  he  shall 
state  the  length  of  time  he  has  been  a  resi- 
dent of  the  territory,  and  stating  particular- 
ly the  place,  town,  city  or  township  in  which 
he  has  resided  for  tbe  last  two  years  past, 
and  stating  his  occupation,  which  shall  be 
sworn  to  before  the  clerk  of  the  court  In 
which  said  complaint  is  filed."  Section  3376, 
St  1S90,  reads:  "Marriage  la  di^ol^i^^^^ 
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First,  hy  the  death  of  one  of  the  partle«; 
or,  aecoDd,  the  JudgmeDt  of  &  court  of 
competent  jurlBdlction  decreeing  a  dlT(H^ 
of  the  parties.  The  effect  of  a  Judgment 
decreeing  a  divorce  Is  to  restore  the  parties 
to  the  state  of  unmarried  persons.  The  dis- 
trict court  in  each  county  or  subdivision, 
has  such  Jurisdiction  in  an  action  as  is  pro- 
vided In  dvll  procedure."  Section  1639,  Id., 
makes  the  procedure  of  the  district  court 
applicable  to  cases  pending  In  the  probate 
court:  "In  all  cases  commenced  in  said 
probate  court  wherein  the  sum  exceeds  the 
Jurisdiction  of  Justices  of  the  peace,  the 
pleadings  and  practice  and  proceeding  in 
said  court  both  before  and  after  Judgment 
shall  be  governed  by  the  chapter  on  civil 
procedure  of  the  territory  governing  plead- 
ings and  practice  and  proceedings  in  the  dis- 
trict court  In  all  cases  commenced  In  said 
probate  court  that  are  within  the  jurisdic- 
tion of  Justices  courts  the  practice  and  pro- 
ceedings and  pleadings  both  before  and  aft- 
er Judgment  provided  for  In  the  Justices 
procedure  of  the  territory  shall  be  applicable 
to  the  practice,  pleadings  and  proceedings 
of  said  probate  court"  Congress  subse- 
quently ratlQed  these  several  provisloos  of 
the  legislature,  which  ratifying  clause  will 
be  found  at  page  1028,  26  Stat  (Supp.  Rev. 
St  U.  S.  p.  929):  'TProvIded.  that.  In  addition 
to  the  Jurisdiction  grauted  to  the  probate 
court  and  the  Judges  thereof  In  Oklahoma 
territory  by  legislative  enactments,  which 
enactments  are  hereby  ratified,  the  probate 
Judges  of  said  territory  are  hereby  granted 
such  Jurisdiction  In  townslte  matters  and  un- 
der such  regulations  as  are  provided  by  the 
laws  of  the  state  of  Kansas."  The  terri- 
torial legislature,  at  Its  last  session  (1803), 
adopted  the  GlvU  Code  of  Procedure  of  the 
state  of  Kansas.  It  Is  now  In  force,  and  con- 
tains no  grant  of  Jurisdiction  to  the  probate 
courts  to  hear  and  determine  actions  for 
divorce. 

The  subject,  ttien,  is  thus  concentrated:  Is 
nn  act  of  congress  necessary  to  Invest  Juris- 
diction In  the  probate  courts  in  actions  for 
divorce?  If  this  be  true.  In  point  of  law,  will 
anything  sliort  of  an  original  act  of  congress, 
or  its  equivalent  In  the  shape  of  congressional 
legislation,  confer  such  Jurisdiction?  Conced- 
ing the  premises  of  the  majority  of  the  court 
that  the  act  referred  to  Is  a  permissive  statr 
ute  (which  I  by  no  means  do),  Is  not  a  i>er- 
mlssive  statute  as  complete  an  act  of  congress 
Bs  any  other,  and  can  a  territorial  legislature 
repeal  a  permissive  statute  enacted  by  con- 
gress any  more  than  any  other?  If  an  act  of 
congress  Is  necessary  to  confer  upon  probate 
courts  Jurisdiction  Id  divorce  actions,  do  not 
the  prolmte  courts  possess  that  Jmlsdlctlon 
still,  in  the  absence  of  an  act  of  congress  re- 
pealing it?  Is  an  act  of  congress  ratifying  an 
act  of  the  territorial  legislatoi-e  an  act  of  con- 
gress, and.  If  It  is,  cnn  n  territorial  legisla- 
ture repeal  It?  Is  not  the  act  of  congress 
coftrreu  u>  a  i-emmlial  uLuiuie,  and  not  a  inu- 


mlsrive  onsT  Is  It  not  one  of  tbe  offices  of  • 
remedial  statute  to  ratify  a  previous  enact- 
ment— curing  defects,  and  making  It  valid? 
Has  tbe  legislature  in  this  territory  tha  In- 
herent power  to  grant  divorces,  and,  if  so,  bos 
It  the  iKiwer  to  confer  Jurisdiction  upon  the 
probate  courts?  These  are  all  quefltloiis  that 
appeal  to  common  reason  and  undeiBtandlng* 
as  well  as  legal  {xtodples.  I  will  flnt  con- 
cede, for  the  sake  of  argument,  tiiat  tbe  ooort 
is  correct  In  its  conclnsloa  that  without  an  act 
of  congress,  or  without  the  claxiae  ratifying 
the  act  of  Hie  territorial  legislature,  the  pro- 
bate courts  of  this  territory  oould  not  lawful- 
ly  have  exercised  divorce  Jurisdiction.  Con- 
ceding this  propoeittfm,  then,  the  question  is 
thus  slmpllfled:  Does  the  ratiflcation  of  this 
territorial  legislation  reach  the  dignity  of  an 
act  of  congress?  If  so,  then  the  territorial 
legislature  cannot  repeal  It;  If  not  then  the 
ix-obate  courts  never  had  jurisdiction  in  dl> 
Torce  cases.  The  majority  opinion  of  the 
court  declares  that  the  probate  courts  must 
obtain  their  Jurisdiction  from  oongress,  and, 
to  be  e(»islstent  should  admit  one  or  the  oth- 
er of  the  propositions  that  the  probate  court 
never  had  any  Jurisdiction  in  divorce  coms, 
or  that  they  have  It  stlU.  Assuming  the  cor- 
rectness of  the  premises,  the  proposition  is 
self-evident,  and.  consequently,  nnanswonble. 
Logic,  pore  or  applied,  would  lose  its  force  lo 
all  it  embraoes  In  the  face  of  such  a  proposi- 
tion. When  a  bill  passes  both  houses  of  con- 
gress, and  receives  the  signature  of  the  presi- 
dent of  the  United  Stat^  according  to  law» 
containing  an  enacting  clause,  and  embracing 
but  <xie  subject,  within  the  constitutional 
meaning,  who  Is  able  to  consistently  say  that 
It  Is  not  on  act  of  congress?  Indeed.  It  would 
be  Just  as  reasonaUe  to  contend  that  an  act  of 
oongress  Is  not  an  act  of  congress.  It  makes 
no  difference  whether  the  act  ratlfles  the  en- 
actment of  a  territorial  legislatore,  or  revises 
the  tariff  laws  of  the  United  States;  the  sub- 
ject-matter of  tile  legislation  becomes  an  set 
of  congress  Just  the  same. 

If  the  territorial  legislature  can  repeal  this 
part  of  the  Jurisdiction  so  granted,  why  may 
It  not  If  the  reasoning  of  the  court  be  correct, 
repeal  all  the  Jurisdiction  conferred  upon  tbe 
probate  court  by  tbe  organic  act  and  others 
wise,  and  abolish  the  otOce?  If  the  territo- 
rial legislature  cannot  enlarge  this  Jurisdic- 
tion, how  can  It  take  such  Jurisdiction  awayf 
The  reasoning  of  the  court  In  my  Judgment, 
is  unsound  in  contending  that  because  con- 
gress gave  approval  to  the  territorial  act  by 
ratification.  Instead  of  conferring  the  Juris- 
diction by  passage  of  an  original  blU,  It  la 
within  the  power  of  the  legislature  to  take 
away  such  Jurisdiction  at  Its  pleasnre.  I  fall 
to  see  the  distinction  thus  sought  to  be 
drawn.  If  tbe  statute  was  an  absolute  nulli- 
ty before  Its  ratification  by  congress,  to  con- 
fer the  Jurisdiction  and  remedy  the  mlscUef 
the  superior  legislative  authority  of  congreaa 
became  necessary;  and  it  makes  no  differ^ 
ence  whether  the         <«fge  ^.15?^^?^ 
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of  the  Tokl  act  already  framed  and  passed  by 
the  territorial  legislature,  or  whether  cungretia 
Itself  framed  a  law  in  worda  and  terms  ex- 
actly like  It  The  learned  chief  Justice,  In 
speaking  tor  the  court  in  this  case,  denotes 
the  act  of  congress  aa  a  permissive  statute, 
and  classes  a  permlBsive  statute  as  one 
"whldi  comes  under  the  bead  of  'Declaratory 
Statutes,'  as  defined  by  Blackstone;"  but 
with  this  conduslun  X  cannot  afrrt>e,  even  for 
the  sake  ot  argument.  It  is  purely  a  remedi- 
al  statute,  as  clear,  expressive,  compreheu- 
iilve,  and  unmistakable  as  an>'  ever  enacted 
by  a  legislative  body.  I  quote  further  from 
the  opinion  of  the  coui't:  "The  law  never 
would  have  had  an  existence  as  on  independ- 
ent creation  by  congress.  It  was  by  the  grace 
of  congress  that  this  territory  was  p(>rmltted 
to  act  in  the  matter.  Blaclcstone  divides  laws 
Into  four  parts:  'Declaratoi*y,'  'Directory,' 
'Remedial,'  and  'Vindicatory.'  Later  authors 
have  made  other  distinctions;  and  there  is  one 
class  of  statutes  which  may  be  denominated 
as  'Permissive,'  and  which  come  under  the 
head  of  'Declaratory  Statutes,'  as  defined  by 
Blackstone."  The  opinion  defines  a  permis- 
sive statute  thus:  "In  speaking  of  permissive 
statutes,  Sutherland  loi's  down  this  rule: 
'When  statutes  are  couched  In  words  of  per- 
mission, or  declare  tliat  It  shall  be  lan-ful  to 
do  certain  things,  or  provide  that  they  may 
be  done,  their  literal  signification  is  that  the 
persons,  official  or  otherwise,  to  whom  they 
are  addressed,  are  at  liberty  or  have  the  op- 
tion to  do  those  things  or  refrain,  at  their 
election.'"  If  a  discussion  of  elementary 
principles  is  necessary  to  determine  this  ques- 
tion, correct  premises  should  be  assumed  in 
the  beginning.  The  act  of  congress  referred 
to  is  not  a  permissive  statute,  as  stated  by  the 
learned  chief  Justice,  but  a  remedial  one,  as 
before  stated.  Suth.  St  Const,  at  section 
4^  thus  defines  remedial  statutes:  "These 
have  been  defined  in  very  general  terms  as 
those  which,  in  brief,  are  made  to  correct  de- 
fects In  the  existing  law,  for  amendments  of 
the  law;  those  which  iiave  for  their  object 
the  redress  of  some  existing  grievance,  or  the 
lutroductiou  of  some  regulation  conducive  to 
the  puWic  good.  They  may  be  either  affirm- 
ative or  negative,  as  they  command  or  pro- 
hibit anything  in  particular  to  be  done  or 
omitted.  Guided  by  the  general  principles 
which  underlie  and  Justify  liberal  construc- 
tion, the  court  must  continually  add  to  the 
list;  for,  in  the  consti'uctiun  of  fluctuating 
sLud  luxuriant  legislation  by  the  numer- 
ous  leglstative  bodies  In  this  cumitry,  there 
will  be  frequent  occasions  to  apply  these 
I)rinciple8  to  new  cases,  to  cure  defects  and 
abridge  8ui>erflutties  whicb.  In  the  phrase 
ot  Blackstone,  'arise  either  from  the  general 
imperfection  of  all  human  law,  from  the 
change  of  time  and  circumstances,  from  mis- 
take and  unadvised  determination  of  nn- 
leamed  or  even  learned  Judges,  or  from  any 
other  causes  whatever.'  Insta.nces  are  chief- 
ly valuable  as  Illustrations  of  these  prin- 


ciples, and  to  teach  their  true  scope  and  spir- 
it Statutes  enacted  to  promote  and  facili- 
tate the  administration  of  Justice  are  promi- 
nent in  the  category  of  remedial  statutes. 
Acts  providing  Cor  a  change  of  venue  for 
convenience  of  witnesses,  or  to  obtain  an  im- 
partial trial,  regulating  the  practice  of  law, 
or  to  expedite  litigation,  are  remedial."  See, 
also,  authorities  cited;  Bearpark  v.  Hutchin- 
son, 7  Biug.,  at  page  180;  Van  Hook-^-.  Whit- 
lock,  2  Edw.  Ch.  304r-310;  Falrchild  v. 
Gwynne,  10  Abb.  Pr.  31;  1  Cooley,  Bl.  86, 
87;  MitcheU  v.  Mltehell,  1  Gill,  G(i;  Griffin  v. 
Leslie,  20  Md.  15;  Wright  v.  Hamuer,  5  Aid. 
375;  People  v.  Tibbeta,  4  Cow.  384;  2  Co. 
Inst  251,  325,  393.  Blackstone's  definition  of 
a  declaratory  law  is  "one  whereby  the  rights 
to  be  observed  and  the  wron^  to  be  es- 
chewed ore  clearly  defined  and  laid  down." 
Cooley,  In  his  admirable  work  on  Constitu- 
tional Limitations  (page  112),  says:  "Legis- 
lation is  either  Introductory  of  new  rules 
or  declaratory  of  existing  rules.  A  declara- 
tory statute  is  one  which  Is  passed  in  order 
to  put  an  end  to  a  doubt  as  to  what  Is  the 
common  law  or  the  meaning  of  another  stat- 
ute, and  which  declares  what  It  is  and  ever 
has  been."  Bouv.  Law  Diet.  "Statute;"  Aust 
Jur.  Lect  37.  Sutherland  on  Statutory  Con- 
struction, at  section  205,  deQnes  a  permis- 
sive statute  thus:  "A  i)ermi88ive  statute  Is 
one  which  allows  certain  acts  or  things  to  be 
done  without  commanding  tliem;  as,  for  ex- 
ample, when  it  allows  pei*sons  of  a  certain 
description,  or  Indeed  any  person,  to  make  a 
will,  to  preempt  lands,  to  vote,  or  to  form 
corporations.  Of  this  nature  is  a  statute 
which  permits  a  candidate  at  an  election 
at  the  polling  place  or  canvass,  or  a  clcr- 
gj-iaan  accused  of  an  ecclesiastical  offense 
to  attend  the  proceedings  of  the  commission 
appointed  to  Inquire  Into  the  accusation. 
Such  statutes  confer  a  privilege  or  license 
which  the  donee  may  exercise  or  not  at  pleas- 
ure, having  only  his  own  convenience  or  In- 
terest to  consult"  See,  also,  authorities  cit- 
ed; Potter,  Dwar.  St  74;  Endl.  Interp.  St  8 
310;  Xiclioll  v.  Allen,  1  Best  &  S.  934;  Brock- 
bank  V.  Raih-oad  Co.,  7  Hurl.  &  X.  834;  Rock- 
well V.  Clark,  44  Conn.  534. 

Our  own  supreme  coiurt  In  Chandler  v. 
Colcord,  1  OkL  2GC,  32  Pac.  330,  rofen-lng  to 
the  act  of  congress  in  question  (Green,  C.  J.), 
uses  this  language:  "The  act  of  eongres^  Is 
a  remedial  statute,  and  should  be  liberally 
construed  to  effect  the  purpose  Intended; 
and  It  Is  the  opinion  of  the  writer  that  con- 
gress intended  to  and  did  ratify  the  whole 
act  of  the  legislative  assembly,  as  well  the 
provisions  extending  the  Jurisdiction  of  the 
probate  court  as  the  provisions  which  fur- 
nish the  procedure  and  give  the  api>eal." 
From  this  eminent  authority  it  will  be  ob- 
served that  the  contention  ot  the  court  that 
the  statute  is  a  permissive  one,  and  only  in- 
tended as  a  license  or  permission  to  the  legis- 
lature, is  not  based  upon  sound  reasoning  or 
supported  by  authority.  If  congress  had  In- 
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tended  to  permit  the  legislature  to  repeal  the 
law  at  Its  pleasure,  the  stAtute  would  hare 
coQtalned  a  proviso  to  that  effect,  and  that 
portion  of  the  act  would  have  been  p^- 
missive,— "permission  or  license,  which,"  as 
Sutherland  says,  "may  be  exercised  or  not, 
at  pleasure."  I  am  unable  to  understand 
upon  what  theory  the  court  could  reasonably 
proceed  to  construe  a  remedial  statute  as  a 
permissive  one,  when  It  contains  no  language 
of  permission,  direct  or  implied,  upon  which 
to  base  such  coustructlon.  The  opinion  of 
the  court,  In  this  respect,  as  will  be  observed 
by  a  perusal  of  It,  or  that  portion  quoted, 
Bcems  to  be  based  upon  the  alleged  fact  that 
neither  congress  nor  the  legislature  had  giv- 
en tills  question  much  consideration,  and  the 
act  was  ratified  hurriedly,  Improvidently.and 
unintentionally;  and  because  It  had  been 
framed  and  adopted  by  our  own  legislature, 
instead  of  being  enacted  as  an  original  bill 
by  congress,  it  thereby  became  and  was  In- 
tended as  a  permissive  statute,  and,  upon 
this  reasoning,  hold  it  to  be  permissive,  "un- 
der the  head  of  'Declaratory  Statutes,'  as  de- 
fined by  Blackstone."  I  know  of  no  such 
rule  for  the  construction  of  statutes.  A 
clear,  unambiguom  statute  needs  no  con- 
struction, except  what  the  language  itself 
gives.  It  is  only  in  cases  where  the  lan- 
guage Is  ambiguous  that  the  courts  seek 
to  determine  the  legislative  Intent.  Section 
237,  Suth.  St.  Const,  reads  as  follows:  "It 
Is  beyond  question  the  duty  of  the  court. 
In  construing  statutes,  to  give  effect  to  the 
Intent  of  the  lawmaking  power,  and  seek 
for  that  Intent  in  every  legitimate  way,  but, 
first  of  all,  in  the  words  and  language  cm- 
ployed:  and  if  the  words  are  free  from  am- 
bigu'  and  doul>t,  and  express  plainly, 
clearly,  and  distinctly  the  sense  of  the  fram- 
ers  of  the  instruments,  there  Is  no  occasion 
to  resort  to  other  means  of  interpretation. 
It  Is  not  allowal)le  to  interpret  what  has  no 
need  of  Interpretation."  See  authorities 
cited.  Slarsliall,  C.  J.,  In  Tlie  Paulina's  Car- 
go V.  U.  S.,  7  Cranch,  52,  referring  to  an  act 
of  the  legislature  of  Rhode  Island,  says; 
"In  conistrulng  these  laws.  It  has  been  truly 
staled  to  be  the  duty  of  the  court  to  effect 
the  intention  of  tlie  legislature;  but  this  in- 
tention is  to  be  searchetl  for  in  the  words 
which  the  legislature  has  employed  to  con- 
vey It,"  The  statute  Itself  fnrnlslios  tlie 
best  menus  of  Its  own  exjKisition;  and.  ff 
the  sense  In  which  the  words  were  Intended 
to  be  used  can  l)e  clearly  ascprtalncd  from 
its  parts  and  jn'ovislons,  the  intention  thus 
indicated  will  prevail,  without  resorting  to 
other  means  of  aiding  in  the  consti'uctlon. 
Suth.  St.  Const  g  21!);  Green  v.  Weller,  32 
Miss.  O).  Kven  wlien  the  court  Is  con- 
vinced that  the  legislature  really  meant  or 
Intended  something  not  expressed  by  the 
phrase»)logy  of  the  act,  it  will  not  ilei'ni  it- 
self authorized  to  depart  from  the  plain 
meaning  of  language  which  Is  free  from  am- 
biguity.   Smith  V.  State.  «Q  Md.  215,  7  Atl. 


49;  Woodbury  t.  Berry,  18  Ohio  St.  456; 
Bradbury  v.  Wagenborst,  54  Pa.  St  182.  If 
the  legislatlTe  enactment  violates  no  con- 
stitutional provision  or  principle,  It  mast  be 
deemed  its  own  sufficient  and  concluBtve  evi- 
dence of  the  Justice,  propriety,  and  policy 
of  Its  passage.  Plank-Road  Co.  t.  Woodhull, 
25  Sllch.  99;  People  v.  Briggs,  60  N.  T.  553. 
The  courts  have  then  no  power  to  set  aside 
or  evade  its  operation  by  forced  and  nnrea- 
sonaWe  c(mstructlon.  If  It  has  been  passed 
Improvideutly,  the  responsibility  Is  with  the 
legislature,  and  not  with  the  courts.  I-«on- 
ard  V.  Wiseman,  31  Md.  201;  State  v.  Vlcka- 
burg  &  N.  R.  Co.,  51  Mlas,  361;  Rohrbacher  T. 
Mayor,  etc.,  Id.  735;  Winter  t.  Jones,  10  Ga. 
190.  When  the  meaning  of  a  statute  1b  clear, 
and  Its  provisions  are  susceptible  of  but  one 
interprefcition,  that  sense  must  be  accepted  as 
the  law.  The  consequences.  If  evil,  can  only 
be  avoided  by  a  diange  of  the  law  itself,  to 
be  effected  by  the  Icglslatm*,  and  not  by  Judi- 
cial construction.  Arthur  v,  Morrison,  96 
U.  S.  108.  When  the  words  of  a  provtslon 
are  plainly  expressive  of  an  intent  not  ren- 
dered dubious  by  the  context  no  Interpreta- 
tion can  be  permitted  to  thwart  that  Intent 
The  Interpretation  must  declare  It  and  It 
must  be  carried  into  effect,  as  the  sense  of 
the  law,  Johnson  v.  Railroad  Co.,  49  N,  T. 
4.k);  Fltzpa trick  v.  Gebhart,  7  Kan.  35;  Peo- 
ple V.  Schoonmaker.  63  Barb.  49;  Bradbury 
V.  Wagenborst,  54  Pa.  St,  182.  See,  also, 
Suth.  St.  Const  pp,  312-315. 

It  Is  well  said  that  the  certainty  of  the  law 
is  next  in  Importance  to  its  Jtistlce,  and.  If 
the  legislature  has  expressed  Its  Intention  In 
the  law  Itself  with  certainty,  It  Is  not  admis- 
sible to  depart  from  that  Intention  on  any  ex- 
traneous considerations  or  theory  of  construc- 
tion. Very  strong  expressions  have  been 
used  by  the  courts  to  emphasize  the  principle 
that  they  are  to  derive  their  knowledge  of 
legislative  intention  lYom  the  words  or  lan- 
guage of  the  statute  Itself,  which  the  legis- 
lature has  used  to  express  It,  If  a  knowledge 
can  be  so  derived.  See  Suth.  St  Const.  { 
23G,  and  cases  cited.  In  Denn  v.  Bead,  10 
Pet  524,  Mcl-enn.  J.,  In  speaking  of  construc- 
tion of  statutes,  says:  "This.  It  must  be  ad- 
mitted, when  we  consider  the  mischief  the 
law  was  pr<)l>ably  intended  to  remedy,  is  a 
somewliat  technical  construction  of  the  act, 
and  cases  may  be  found  where  courts  have 
con«trued  a  statute  most  liberally  to  effectu- 
ate the  remeily;  but,  when  the  language  of 
the  act  la  explicit  there  Is  great  danger  In 
departing  from  the  words  used  to  give  effect 
to  the  law  which  may  be  supposed  ti  have 
l>eeu  designed  by  tlie  legislature."  In  Gard- 
ner v.  Collins.  2  Pet.  58  (Storj*.  J."l.  this  lan- 
guage is  used:  "What  the  legislative  inten- 
tion was  can  be  derived  only  from  the  words 
they  have  used,  and  we  cannot  speculate  be- 
yond the  reasonable  Import  of  these  words. 
The  spirit  of  the  act  must  be  extracted  from 
the  words  of  the  act,  and  not  from  conjectures 
aliunde."    Thia   abundant   aiithorlty  cited 
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ataoald  certainly  be  Bnffldent  from  which  to 
cDnclufle  that  It  1b  Improper  for  the  coort  to 
go  b^ywia  what  to  eiprewed  m  the  statate, 
aud  oonslder  matters  allonde,  Inclnang  the 
allesed  «act  that  the  act  waa  hurriedly  and 
ImprovldenUy  passed.  II  It  were  necesury. 
congress  meant  to  invest  the  probata  courU 
with  Jurisdiction,-*  tttag  that  the  legUlature 
had  attempted  to  do,  hut  had  failed.  The 
■tatute  to  clear  and  expresslTe  In  Its  terms, 
contalntng  no  amWgultT-  It  states  directly, 
clearly,  and  concisely  that  the  leglslatlTe  en- 
actments of  the  territorial  legislature  are 
hereby  latMed,  and  ther*  It  ends.  There  is 
no  necessity  for  the  determination  of  the  leg- 
Sdatlve  Intent;  except  to  h(M  that  the  stat- 
ute means  just  what  It  aays,  which  la  plain 
and  unmistakable. 

Conceding  the  premises  of  the  court,  how- 
•rer.  a  UtOe  fOrther.  the  question  of  public 
policy  presents  itself  for  consideration.  The 
effect  (tf  ttie  decision.  If  It  becomes  ibuO.  wiU 
be  flie  annnllment  ot  several  hundred  decrees 
tar  dlTO«e.-«Il  ttwee  granted  since  August 
14,  1803,  ty  the  probate  courts.  It  would 
aeem  fruitless  to  further  dlsaiss  thee©  quea- 
Hons,  but  I  feel  that  my  duty  under  my  vBl- 
<dal  oath  requlrea  that  I  should  in  this  con- 
section,  under  the  clrcumstancea  surround- 
ing na  in  this  new  coontxy,  portray  my  con- 
Tlctlons  as  they  bare  become  estaUtshed  m 
the  past  I  fM  a  certain  and  abiding  faith 
mat  thiB  court  Is  committing  Tcry  graye  ai-ror, 
and  Itala  withoot  a  sufficient  and  dispassion- 
ate consideration  of  the  alarming  oonsequen- 
CCS  of  its  Judgment  All  the  text  writers 
and  an  the  opinions  In  reported  cases  tread 
Igbtly  when  legal  oontrorerales  of  this  char- 
acter ar«  approached,— when  a  mistaken  or 
eren  well-adTl»ed  determination  will  re- 
sult in  such  widespread  and  disastrous  con- 
•eqnences.  In  the  case  of  Maynard  t.  Hill. 
128  U.  8.  aOB.  8  8up.  OL  723,  Justice  Field 
make*  the  fMlowlog  obserrattonft:  "Such  acts 
are  not  to  be  set  aside  or  treated  as  Invalid 
because^  vpm  earefnl  consldoratlon  of  their 
character,  doubts  may  arise  as  to  the  coui- 
peteocy  of  flio  legislature  to  pass  them. 
XUgbts  acquired  or  obUgatlons  Incurred  un- 
der such  leglsUtlon  are  not  to  be  Impaired 
tMcauae  of  anbseqoent  differences  of  opinion 
as  to  the  department  of  government  to  which 
the  acts  are  property  assignable.  With  spe- 
cial Area  doea  tbto  observatioo  apply  when 
the  validity  of  acta  dissolving  the  bonds  of 
matrimony  to  assiUled,  the  legitimacy  of  many 
diUdren,  the  peace  of  many  families,  and 
the  settlement  of  many  estates  depending 
upon  Its  being  sustained."  In  Starr  v.  Pease, 
8  Oonn.  541,  Doggett,  J.,  observes:  'The  pow- 
er la  not  limited  by  the  ofmstltotlon  of  the 
XJHited  Statsa,  or  by  that  of  the  state.  In 
Tlew  ot  the  appalling  conseqiuecces  of  declar- 
ing the  general  law  of  the  state  or  the  re- 
pealed acta  of  our  legislatures  unconstitution- 
al and  void.— conseqoencea  easily  conceived, 
but  not  easily  expressed,  such  as  bastard- 
izing the  issue,  and  subjectmg  the  parties  to 
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punidiment  for  adultery,— tho  court  should 
come  to  the  raanlt  only  on  a  solemn  convic- 
tion that  their  oath  of  office  and  these  con- 
stitutions Imperatively  demand  it"  It  is 
true  that  I  have  no  means  of  accurately 
Judging  the  extent  of  the  public  distress  that 
wlU  result  from  the  decision  In  this  case; 
but  It  Is  true  that  numerous  divorcee  have 
been  granted  by  the  various  probate  courts 
of  this  territory  since  the  adoption  of  thu 
new  Code  (August  14,  189S),  and,  upon  the 
supposed  validity  of  those  divorces,  mar* 
rlages  have  been  contracted,  dilldren  will  be 
born,  and  i^operty  rights  have  vested.  This 
dedsiim  wiU  make  Innooent  peoido  guilty  of 
adultery  and  bigamy,  will  moke  bastards  of 
their  children,  and  give  rise  to  endless  and  ex- 
penslTe  litigation,  both  dvll  and  criminal, 
few  years  and  years  to  come.  Public  policy. 
Indeed,  should  rectfve  Its  share  of  consld- 
oratloB  in  this  grave  legal  ccmtrovetsy. 

I  now  advtft  to  a  brief  discussion  of  the 
power  of  state  and  territorial  legldatures 
to  grant  what  to  known  as  "legislative  di- 
vorces," vrtth  the  suggestion,  flnrt,  that  I 
regard  this  proposition  as  Inllnltely  more  se- 
rious than  the  line  of  resaonlng  ad<q>ted  by 
the  court  aa  grounds  fUr  the  denial  of  the 
Jurisdiction  of  the  probate  courts.  It  Is  well 
settled  that  a  state  or  territorial  legislature 
may  grant  a  divorce  a  vinculo  matrimonii, 
unless  eipreasly  forbidden  by  their  constltu- 
tloa  or  organic  act  The  organic  acts  of 
all  the  territories  since  the  admiiision  of  Wis- 
consin contained  the  iwovlslon  giving  the 
territories  the  power  of  legislation  upon  all 
rightful  subjects  of  legislation.  The  subject 
of  divorce  has  always  been  conceded  to  be 
a  rightful  subject  of  legislation,  both  In  thto 
country  and  Bnglaod,  imless  expressly  for- 
bidden. In  the  case  of  Oaoe  t.  Meginnia,  1 
GUI  &  J.  474.  the  supreme  court  of  Mary- 
land aay:  "Divcvces  In  this  state,  from  the 
earliest  times,  have  emanated  from  the  gen- 
eral assembly,  and  can  now  be  viewed  in 
DO  other  light  than  as  r^ular  exertions  of 
legtolatlve  power."  In  Starr  v.  Pease,  supra, 
the  court  said:  "The  law  has  remained  in 
substance  as  It  was  when  enacted  in  1667. 
Durlug  all  this  period  the  legislature  bos  in- 
terfered, like  the  parliament  of  Great  Brit- 
ain, and  passed  special  acts  of  divorce  a  vio- 
culo  matrimonii;  and  almost  ever  since  the 
constitution  of  the  United  States  went  into 
c^)eration,  now  42  years,  and  for  13  years  of 
the  existence  of  the  oonstitntlou  of  Connect- 
icut such  acts  have  been,  in  multiplied  cases, 
passed  and  sanctioned  by  the  constituted  au- 
thorities of  our  state."  In  Maynard  v.  HUl, 
supra.  Field.  J.,  on  this  branch  of  the  ques- 
tion, says:  "Tbe  same  doctriue  Is  declared 
In  numerous  other  cases,  and  positions  sim- 
ilar to  those  taken  against  the  validity  of  the 
act  of  the  legislative  assembly  of  the  territo- 
ry— that  it  wsa  beyond  the  competency  of  a 
legislature  to  dissolve  the  beads  of  matri- 
mony—have  been  held  untenable.  Tbese  de- 
eislona  Justt^  the  oouchiaion  that  thii  dlvlslun 
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ot  tbe  gOTernment  Into  time  dqpftrtmeati» 
and  tbe  implied  InUUclon  tbroneb  tbat  cause 
upon  the  leglalatlTe  department  to  exercise 
Judicial  fnnctlona,  was  nether  Intended  nor 
understood  to  exclude  le^slatlTe  cmitrol  over 
the  marriage  relation.  In  most  of  the  state* 
the  some  lesislatlre  practice  on  the  subject 
has  preralled  since  tbe  adoption  of  their  con- 
stitutions as  before,  which,  aa  Mr.  Biahop 
observes,  may  be  regarded  as  a  contempo- 
raneous oonstmctlon  that  the  poww  thus 
axercised  for  many  years  was  r^tly  exer^ 
dsed.  Tbe  adoption  of  late  years  in  mauy 
constitutloDS  of  ifforislons  prohibiting  legls- 
latlre  dlToreea  would  also  Indicate  a  general 
convictiDn  that,  without  this  problbltiou, 
such  dlTorcea  mltibt  be  granted,  notwith- 
■tuidlng  the  separation  of  tbe  powers  of 
government  Into  departments  by  which  Judi- 
cial functions  are  excluded  from  the  leglsla> 
tlTe  department  There  are^  it  Is  tme^  de- 
cisions of  state  courts  of  hi0i  obaracter,  like 
the  supreme  court  of  Massachusetts  and  of 
Missouri,  holding  differently,  some  of  which 
were  controlled  by  the  peculiar  language  of 
their  state  constitutions.  Sparhawk  t. 
Sparhawk.  116  Mass.  315;  State  v.  Fry,  4 
Mo.  120;  18&  The  weight  of  authority,  how- 
ew,  la  decidedly  In  tavoe  of  the  posltlcm 
that;  In  the  absence  of  direct  prohibition,  the 
power  over  divorces  remains  with  tbe  tegis- 
iature.  We  are  thereon  Justified  In  hold* 
Ing— more,  we  are  compelled  to  hold— that  the 
granting  of  divorces  was  a  rightful  subject 
of  leglBlation,  according  to  tbe  prevailing 
Judicial  (pinion  of  the  country,  and  the  un- 
dorstandiag  of  the  profession,  at  the  time 
the  organic  act  of  Oregon  was  passed  by 
congress,  when  either  of  tbe  parties  divorced 
was  at  tbe  time  a  resident  wttbln  the  terri- 
torial Jurisdiction  of  the  l^idatore."  The 
inherent  power  of  a  territorial  leglslatnre  to 
grant  divorces  Is  dmrly  sustained  by  the 
United  States  supreme  oonrt  In  this  case. 
The  court  then  discusses  the  contract  rela- 
tion of  marriage  and  divorce  holding  It  not 
to  be  a  contract,  within  the  meaning  of  the 
federal  constitution,  and  that  tbe  legislature 
was  not,  by  granting  divorces,  impairing  tlie 
obUgations  of  a  contract 

It  being  conceded,  then,  by  all  the  autfaori- 
des,  that  marriage  and  divorce  Is  a  rigbtful 
subject  of  legislation  when  not  expressly 
prohibited  by  some  competent  authority,  has 
tbe  legislature  the  ri^t  to  dtiegate  or  con- 
fer this  Jurisdiction  upon  such  courts  as  It 
sees  at,  within  Its  le^slative  domain?  The 
organic  act  of  this  territory  provides  that 
the  legislature  may  legislate  upon  "all  right- 
ful subjects  of  legislation  not  inconsistent 
with  the  constitution  and  laws  of  the  United 
States"  (section  6);  and,  furthw.  that  the 
"supreme  and  district  courts  shall  possess 
chancoT  as  well  as  common  law  Jurisdic- 
tion and  authority  toe  redress  at  all  wrongs 
committed  against  the  constitution  or  laws 
■>t  the  United  States  or  of  the  territory  af- 
fecting posons  or  property,"  and  that  "the 


jurisdiaioo  of  tke  wncnl  eonrts  hmln  pro- 
vided tor,  both  appellate  and  original,  and 
that  of  the  probate  oouru  and  of  Justices  of 
the  peace;  sbaU  be  aa  limited  by  Uw"  <aee- 
tlon  8).  Where,  then,  from  these  provlalons, 
does  Jurisdiction  in  divorce  matt^  ataidel 
It  is  w^  settied  by  all  the  autborltie«  that 
dlTwce  Jurlsdlctlcm  Is  sul  generis  not  a  mat 
ter  of  eltiur  common-law  or  cfaancay  Juris- 
diction; and,  bdng  neither  a  subject  of  chan- 
cery and  common-law  Jurlsdlctlen,  the  or- 
ganic act  of  this  territory  boa  conferred  up- 
on DO  court  any  Jurisdiction  In  actions  for 
dlvwce,  nnleBB  the  words  "and  authority  for 
redress  of  all  wrongs  committed  against  the 
constitution  or  laws  of  the  United  States  af- 
fecting persons  or  proper tj^"  confers  sucb 
pow^  upon  tbe  supreme  and  district  courts. 
Then,  if  no  aathwltj  has  been  granted  by 
tbe  organic  act  to  any  court,  and  the  sub- 
ject of  dlviHw  is  a  rightful  subject  of  legis- 
lation, would  not  the  legislature  of  this  ter^ 
ritory  have  power  to  delgate  its  Inherent 
right  of  granting  divorces  to  any  court  In 
Its  wisdom  it  deahwd?  Under  this  view,  an 
act  of  congress  rati&lng  the  act  of  a  tori- 
torlal  legislature  would  be  unnecessary;  and. 
If  this  be  true,  would  tbe  fftct  that  congress 
bad  ratified  It  place  It  beyond  the  power  of 
the  legislature  to  repeal  It,  in  the  face  of  the 
organic  act^  conferring  upon  the  legislature 
poww  oY&e  all  rightful  subJectB  of  legisla- 
tion? Would  congress,  by  so  ratifying  the 
act,  Intend  to  circumscribe  tbe  legislature  hi 
respect  to  further  granting  or  taking  away 
this  branch  of  the  Jurisdiction  of  sucb 
courts?  In  Ferris  v.  Hlgley.  20  WalL  375, 
the  court  (MUler  J.)  observes:  "We  may,  I 
think,  assume  without  much  hazard  that  de- 
fining tbe  Jurisdiction  of  the  probate  court, 
or,  indeed,  of  any  court,  may  be  fairly  In- 
cluded within  the  general  meaning  of  the 
phrase  Mghtful  subject  of  legislation.'  Nor 
do  we  think  there  la  anything  in  auch  let^ 
lation  inconsistent  with  tiie  orawUtution  of 
the  United  Statea  There  remains,  then,  on- 
ly the  further  inquiry  whethw  it  Is  incon- 
sistent with  any  part  of  the  or^uUc  act  it- 
self. •  •  *  The  common-law  and  chan- 
cery Jurisdiction  here  conferred  on  the  dls- 
tiict  and  supreme  courts  is  a  Jurisdiction 
very  ample  and  very  well  understood.  It  in- 
cludes almost  vreiy  matter,  whether  of  civil 
or  criminal  cognizance,  which  can  be  Uti- 
gated  In  a  court  of  Justice.  The  Jurisdiction 
of  the  Justices  of  the  peace  is  specifically  Um* 
Ited  as  regards  tbe  moneyed  value  on  which 
It  may  decide,  and  by  tbe  exclusion  of  mat- 
ters concerning  real  estate.  Of  the  probate 
courts  it  Is  only  said  that  a  part  of  the  Judi- 
cial power  of  the  territMT  shall  be  vested 
In  them.  What  part?  The  answer  to  this 
must  be  sought  in  tlie  general  nature  and  Ju- 
risdiction of  such  courts  as  they  are  known 
in  the  hlstny  of  the  BngUsh  law  and  In  the 
Jurisprudence  of  this  country.  It  Is  a  tempt- 
ing subject  to  trace  the  history  of  tbe  [vo- 
^te  of  wUto,  and  the  administration  of  the 
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perMMul  estates  of  decedents,  from  tlietime 
It  was  held  to  be  a  matter  of  exclnstve  ec- 
deslastlcal  prerogatlTe  down  to  the  present 
It  Is  sufficient  to  say  that  throagb  it  all.  to 
the  preset  hour,  It  has  been  the  almost  nni- 
form  role  among  the  people  who  make  the 
common  law  of  England  the  basis  of  their 
judidal  system  to  hare  a  distlnet  tribunal 
for  the  establishment  of  wills  and  the  ad- 
ministration of  estates  of  men  dying  either 
with  or  without  will.  These  tribunals  have 
been  variously  called  'prwogatlve  courts,' 
■prolmte  courts,'  'smrogates,'  'OTphana'  courts,' 
etc.  To  the  functions  more  directly  apper- 
taining to  wills  and  the  administration  of  es- 
tates have  occasionally  been  added  the  guard- 
ianship of  Infnnts  and  control  of  their  prop- 
erty, the  allotment  of  dower,  and  perhaps 
otho-  powers  related  more  or  less  to  the 
same  goieral  subject  Such  courts  are  not 
In  their  mode  of  proceeding  govCTned  by  the 
rules  of  the  common  law.  They  are  without 
Juries,  and  have  no  special  system  of  plead- 
ing. They  may  or  may  not  have  cierks, 
sherlfFsi  or  other  analogous  officers.  They 
were  not  in  England  considered  originally 
as  courts  of  record,  and  have  never,  either 
In  that  country  or  this,  been  made  courts  of 
general  jurisdiction,  unless  the  attempt  to 
do  so  In  this  case  be  successful.  •  •  •  It 
Is  supposed  that  a  sufficient  answer  to  this 
course  of  reasoning  is  found  in  the  declara- 
tion of  the  ninth  section  of  the  organic  act, 
already  cited,  that  the  jurisdiction  of  the 
several  courts  therein  provided  for  'shall  be 
as  Umited  by  law.'  The  argument  Is  that 
this  refers  to  laws  to  be  thereafter  made  by 
the  territorial  legislatures,  and  that,  as  the 
power  of  that  body  extended  to  all  rightful 
subjects  of  legislation.  It  extended  to  this 
of  totally  changing  the  Jurisdiction  of  tht«e 
courts.  We  are  not  prepared  to  say  that  In 
deciding  what  law  is  meant  In  this  phrase, 
'as  Umited  by  law,'  we  are  wholly  to  exclude 
laws  made  by  the  legislature  of  the  territo- 
ry. •♦  •  But  we  hold  that  the  acts  of  the 
legislature  are  not  the  only  law  to  whl(^  we 
must  look  for  the  powers  of  these  territorial 
courts.  The  general  history  of  orn*  jurispru- 
dence and  the  organic  act  itself  are  also  to 
be  considered,  and  any  act  of  the  territorial 
legislature  inconsistent  with  the  latter  must 
be  held  void."  The  final  decision  of  the 
court  in  this  case  was  that  the  organic  act 
did  not  mean  to  confer  any  right  of  chan- 
pery  or  common-law  jurisdiction  upon  the 
probate  courts,  and  that  the  territorial  legis- 
lature exceeded  its  powers  In  conferring  such 
authority.  This  case  does  not  decide  that 
the  territorial  legislature  of  Utah  had  no 
power  to  confer  divorce  jurisdiction  upon 
the  probate  courts.  As  stated  In  the  begin- 
ning, DO  court  can  exercise  jurisdiction  in  di- 
vorce matters  In  the  absence  of  statutory  pro- 
visions, but  how  tar  a  territorial  legislature 
may  give  power  to  courts  in  these  matters 
has  never  been  so  strenuously  denied  as  to 
render  It  a  subject  of  much  Judicial  Investl- 


gat](XL  The  BiQir^e  court  of  TTtah.  seems 
to  be  the  only  conrt  that  has  passed  direct- 
ly upon  this  question.  It  was  first  decided 
in  Kenyon  v.  Kenyon  that  the  legislature 
had  the  authority  to  confer  upon  the  probate 
courts  the  power  to  try  and  determine  di- 
vorce cases,  but  in  Cast  v.  Cast  1  Utah,  112, 
the  case  of  Kenyon  v.Kenyon.was  overruled. 
In  the  case  of  Whitmore  v.  Hardin,  3  Utah, 
121,  1  Fac.  465,  the  question  was  again  be- 
fore the  Utah  court;  and  the  case  of  Ken- 
yon T.  Kenyon  was  sustained,  and  that  of 
Cast  V.  Cast  overruled.  Before  this  last 
case  was  decided,  congress  settled  the  ques- 
tion in  that  territory  by  the  act  of  June  23, 
1874,  defining  the  Jurisdiction  of  the  ten-ito- 
rial  courts,  and  by  such  act  granting  power 
to  the  probate  courts  to  hear  and  determine 
diVOTce  matters.  i 

Thus,  as  stated,  I  regard  this  question  as 
the  most  serious  of  the  two;  and,  in  my  judg- 
ment if  the  probate  courts  of  this  territory 
have  no  jurisdiction  in  these  matters,  they 
have  lost  It  by  reason  of  the  fact  that  divorce 
is  a  rightful  subject  of  legislation,  and  that 
congress  did  not  intend,  by  ratifying  that 
which  needed  no  ratification,  to  take  &om 
the  legislature  this,  as  a  rightful  subject  of 
l^slatlon  conferred  by  the  oi^anlc  act;  but 
in  either  case  the  question  of  public  policy 
should  not  be  disregarded  in  making  tip  a  de- 
termlnattoD  of  the  matter  in  this  court  As  stat- 
ed In  the  outset  however,  these  questions  ore 
not  int^perly  b^oreus,andIhave  only  discuss- 
ed the  prlndples  involved  in  a  general  way. 
When  a  case  is  presented  embracing  these 
qaestions,  clearly-defined  views  can  be  given 
in  detail  as  to  the  Jurisdictional  bounds  nf 
the  probate  courts  of  this  territory;  but,  in 
the  meantime,  the  advancement  of  far-reach- 
ing, perilous,  and  abstract  conclusions  on 
qnestkms  not  coram  nobis  is  a  dangerous 
precedent  for  this  court  to  establish.  I  yet 
have  faith  that  the  court  will  reconsider  its 
determination  in  this  case,  and  have  thus 
lengthened  my  general  views  for  such  benefit 
as  the  court  may  be  able  to  derive  there- 
from, knowing  that  the  great  volume  of  hml- 
ness  on  hand  renders  the  full  and  complete 
investlgatioa  of  profound  and  Intricate  legal 
questicMis,  requiring  deep  research  and  con- 
sldaratlm,  almost  Impossible,  and  at  the  same 
time  respectfully  performing  my  duty  as  a 
member  of  this  court  under  my  official  oath, 
to  dissent  from  judgments  and  conclusions  to 
which  I  cannot  agree. 


BACON  V.  McOHRYSTAL  et  ftl.» 

(Supreme  Court  of  Utah.  July  27,  1894.) 

Action  fok  M okbt  Paid  under  PAnni,  Pl-kchase 
OF  Land  —  Withdhawai.  of  Qcbstiox  frox 

JUKY. 

In  an  action  to  recover  money  paid  by 

[ilaintiff  under  a  parol  contract  of  purcoase  ^ 
and,  it  appeured  that  defendant  had  no  title; 
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that  plaintiff  demanded  a  return,  which  was  re- 
fused: and  tlut  after  the  action  was  brought 

the  holder  of  the  title  tendered  plaintiff  a  deed 
on  c-ouditiou  that  the  latter  pay  an  additional 
$400.  Before  anit  brought,  defendant  promised 
to  return  the  money  paid  him.  Eeld  that,  oa 
idaintiff  was  entitled  to  recoTer,  it  was  not  er< 
ror  to  witlidraw  from  the  Jury  all  Queationa  aa 
to  auch  oral  contract  of  purchase. 

Appeal  from  district  court,  third  district; 
before  Justice  Q.  W.  Bartcb. 

Action  b7  !<■  W.  Bacon  against  John  H. 
HcGtarystal  and  Xoah  McChrystal  to  recov- 
er  money  paid  John  H.  McChrystal  under  a 
parol  contract  for  the  sale  d  certain  land 
by  the  latter  to  plaintiff.  From  a  Judgment 
for  plaintiff  against  defendant  John  H:  Mc- 
Chrystal,. the  latter  appeals.  Affirmed. 

Bennett,  Marshall  &  Bradley  and  Maurice 
M.  Kalph,  for  appellant  O.  W.  Powers, 
Ogdeu  Hlles,  and  D.  N.  Straup,  for  respond- 
ent 

SMITH,  J.  This  Is  an  action  brought  by 
respondent  to  recover  from  appellants  $1,200, 
paid  as  part  of  the  purchase  price  under  a 
parol  contract  for  the  sale  and  purchase 
of  land,  with  interest  thereon  from  the 
date  of  payment,  and  the  sum  of  ^.18, 
taxes  paid  on  the  land  by  respondent  judg- 
ment was  rendered  against  John  H.  McChrys- 
tal, from  which  he  takes  this  appeal. 

The  court  instructed  the  jury  to  the  ef- 
fect that  they  were  to  disregard  the  evidence 
which  had  been  received  showing  a  parol 
contract  for  the  sale  of  land,  and  this  In- 
struction was  excepted  to  by  the  appellant 
and  Is  the  chief  p<^t  relied  upon  on  this 
appeal.  The  record  discloses  the  fact  that  the 
respondent  made  an  oral  agreement  to  pur- 
chase certain  land  from  the  appellant  John 
H.  McChrystal.  The  entire  consideration  for 
the  land  was  |1,000.  $1,200  of  which  was 
paid  by  the  respondent  at  different  times 
before  the  commencement  of  this  suit  It 
turned  out  that  John  H.  McChrystal  did  not 
have  title  to  the  land  he  had  sold,  but  the 
title  was  in  Noah  McChrystal,  the  other 
defendant.  Plalntlfr  demanded  a  return  of 
the  money  paid.  Failing  to  obtain  It  he 
brought  this  action.  Some  six  weeks  after- 
wards. Noah  McChrystal  executed  a  war- 
ranty deed  to  the  plaintiff  of  the  land  which 
was  embraced  in  the  verbal  contract  and 
offered  to  deliver  It  to  plaintiff,  iM-ovlded 
plaintiff  would  pay  an  additional  $400,  which 
plaintiff  refused  to  do.  About  the  facts 
above  stated  there  is  no  dispute  in  the  rec- 
ord. There  Is  evidence  tending  to  prove  that 
before  the  suit  was  brought,  and  before 
any  tender  of  the  deed  was  attempted,  and 
In  fact  before  Noiib  McChrystal  ever  made 
a  deed,  or  offcretl  to  make  one,  John  H.  Mc- 
Chrystal promised,  unconditionally,  to  re- 
turn the  money  he  had  received.  This,  how- 
ever, la  disputed,  or  at  any  rate  not  so  clear- 
ly proven  as  the  other  facts  in  the  case. 
Under  such  circumstances,  was  It  error  for 
the  court  to  withdraw  from  the  considera- 


tion of  the  Jnry  all  questions  as  to  tibe  oral 
contract  for  the  purchase  and  sale  of  land? 
We  think  not  It  Is  no  doubt  settled  by  the 
weight  of  authority  that  money  paid  under 
a  contract  void  by  the  statute  of  frauds 
may  be  recovered  by  the  person  who  pays 
the  same  from  the  person  to  whom  It  Is 
paid,  In  an  action  for  money  had  and  re- 
ceived, such  as  this  Is.  It  is  also  true  that 
the  great  weight  of  authority  Is  to  the  effect 
that  such  an  action  cannot  be  maintained  if 
the  person  who  receives  the  money  under  such 
contract,  void  by  the  statute,  offers  to  fully 
perform  the  contract  on  his  part  In  other 
words,  if  a  person  selling  land  by  a  verbal 
contract,  as  in  this  case,  has  a  perfect  title 
himself,  and  offers  to  convey  it  to  his  vendee 
upon  demand,  the  vendee  cannot  complain 
that  the  contract  Is  void  because  the  other 
party,  who  Is  the  one  that  Is  required  to  be 
bound  by  writing,  agrees  to  i>erform,  and 
does  not  seek  to  avoid  It;  but  In  such  case. 
In  order  that  the  offer  to  perform  may  be  a 
defense  to  the  action,  the  offer  should  be 
made  In  apt  time,  and  should  be  made  by 
some  person  competent  to  perform.  In  this 
case  there  are  two  undisputed  facts  which 
prevent  such  defense  from  being  made  by 
the  appellant;  First,  he  had  no  title  to  the 
land;  and,  second,  the  deed  which  was  of- 
fered by  Noah  McChrystal,  who  held  the 
title,  was  not  tendered  until  nearly  two 
months  after  this  suit  had  been  commenced. 
Under  such  circumstances,  It  can  hardly  be 
claimed  that  the  appellant  was  prejudiced 
by  the  refusal  of  the  court  to  submit  the 
question  to  the  Jury  as  to  whether  or  not 
there  was  In  fact  a  verbal  contract  for  the 
sale  of  land.  It  would  seem  from  the  record 
before  ua  that  the  verdict  is  right;  being  for 
the  amount  of  money  actually  paid  to  the 
defendant  John  H.  McChrystal,  and  for 
which  the  plaintiff  has,  up  to  the  present 
time,  received  absolutely  nothing.  We  think 
the  Judgment  should  be  affirmed,  and  It  Is 
therefore  ordered  that  the  Judgment  be  af- 
firmed, with  costs. 

MI-ncniTT,  0.  J.,  and  MIXEB,  3^  concur. 


CUPIT  V.  PARK  CITY  BANK.* 
(Supreme  Court  of  Utah.  July  27.  1S84.) 
Attacbhssit  —  NoTicB  or  Motion  to  DucnAsoa 

Under  Comp.  Laws  1S3S,  8  3320,  relating 
to  attachments,  and  providing  that  defendant 
may  apply  for  a  disrhnrge  of  the  writ  on  tlie 
frround  tbat  the  same  was  improperly  issued, 
the  notice  of  such  motion  must  specify  the 
Kruuuds  of  the  motion. 

Appeal  from  district  court,  third  district; 
before  Justice  G.  W.  Bartch. 

Action  in  attachment  by  Thomas  Cuplt 
against  the  Park  Ci^  Bank.  From  an  or- 
der granting  a  motion  to  discharge  the  at- 


^  Behearing  granted. 
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tachment,  and  oTemHinfc  a  motion  to  strike 
defendant's  notice  of  motion  and  affidavit 
from  the  flies,  plaintiff  appeals.  Revrased. 

W.  I.  Snyder  and  Powers  tk  Stranp,  for 
Appellant   Brown  ft  Henderson,  for  re- 

Bpoudcnt 

MTNBR,  J.  This  action  comes  here  on 
appeal  from  an  order  discharging  the  at- 
tachment. The  writ  of  attachment  was  Is- 
sued upon  an  affidavit  which  set  forth,  as 
a  ground  (or  Issuing  the  writ,  "that  the  de- 
fendant had  disposed  of  Its  property  with 
Intent  to  defi>aud  Its  creditors,"  and,  as  a 
furtbOT  ground,  "that  the  defendant  frandn- 
«ntl7  took  plaintiff's  $2,000  on  the  7th  of 
Jane,  ISSS,  knowing  well  that  It,  the  de- 
fendant, was  Insolvent;  that  the  defendant 
fraudulently  took  the  said  M.  S.  Aschhelm 
Mercantile  Company's  $873.12,  knowing  well 
that  It,  the  said  defendant,  was  Insolvent. " 
This  latter  claim  was  assigned  to  plaintiff, 
together  with  six  other  causes  of  action,  form- 
ing the  subject-matter  of  this  action,  agtjre- 
gating  nearly  $6,000.  The  defendant  gave 
notice  of  a  motion  to  discharge  the  attach- 
ment.  In  the  following  language:  "Take  no- 
tice that  on  an  affidavit  of  which  the  an- 
nexed Is  a  copy,  and  on  all  papers  filed  and 
served  in  this  action,  the  undendgned  will 
move  the  court  on  the  26  th  day  of  Novem- 
ber, 1893,  at  10  o'clock  In  the  forenoon,  or 
as  soon  thereafter  as  counsel  can  be  heard, 
to  dlschat^e  the  attachment  In  this  action, 
and  for  such  other  order  as  may  be  just," 
—and  In  support  of  su^  notice  filed  the  fol- 
k>wing  affidavit: 

"Territory  of  Utah,  County  of  Summit— ss.: 
A.  B.  Richardson,  being  duly  sworn,  deposes 
and  says  that  on  the  12th  day  of  June,  1893. 
he  was,  ever  since  has  been,  and  now  is,  vice 
president  of  said  defendant,  the  Park  City 
Bank;  that  the  affidavit  for  attachment  filed 
in  said-entitled  cause  Is  untrue;  that  the 
said  defendant  did  not  on  the  12th  day  of 
June,  1893,  or  at  any  other  time,  assign  and 
dispose  of  Its  property,  or  any  part  thereof, 
wltb  Intent  to  defraud  its  creditors.  A,  B. 
itlchardson. 

"Subscribed  and  sworn  to  before  me  this 
22nd  day  of  November,  1893.  Bart  Wherrit, 
Notary  Public.  Summit  County,  tJtah." 

Thereupon,  the  plaintiff  filed  his  motion  to 
strike  said  notice  of  motion  and  affidavit 
^om  the  files,  on  the  grounds— First,  that 
the  property  attached  had  since  been  placed 
in  the  hands  of  the  receiver,  and  defendant 
baa  no  interest  therein ;  second,  that  it  does 
not  appear  that  the  writ  was  improperly 
or  Irregularly  issued;  third,  that  the  notice 
and  affidavit  raise  no  material  Issue  of  fact 
or  law;  fourth,  that  the  affidavit  to  dis- 
charge does  not  deny  any  material  fact  set 
ont  in  affidavit  for  attachment  Upon  a  bear- 
ing this  motion  was  ommled,  xxpon  which 
error  is  assigned. 


Otir  statute  {section  8326,  Gomp.  Laws 
18SS).  like  that  of  California,  provides  that 
tlie  defendant  may  apply,  on  motion  to  the 
court,  for  a  discharge  of  the  writ  of  attach- 
ment on  the  ground  that  the  same  was  Im- 
properly or  Irregularly  Issued.  In  Freeborn 
V.  Glazer,  10  Cal.  337,  the  court  held  that  In 
such  cases  the  notice  of  motion  to  discharge 
the  attachment  should  specify  the  grounds 
of  the  motion,  and  wherein  It  would  be  jrged 
that  the  writ  was  Improperly  Issued.  The 
notice  gave  no  information  to  the  adverse 
party  as  to  the  character  of  the  objections 
which  would  be  taken.  We  think  the  notice 
of  motion  In  this  case  was  defective.  In  not 
spedfylng  the  ground  upon  which  the  motion 
was  based.  The  oppwslte  party  was  entitled 
to  know  in  advance  of  tbe  hearing  what  the 
particular  objection  was  that  he  was  called 
upon  to  meet,  and  our  statute  does  not  ob- 
viate the  necessity  of  specifying  In  the  notice 
to  dissolve  tbe  writ  tbe  particular  ixiints  of 
Irregularity  upon  which  the  motion  will  be 
based.  Tbe  provision  In  tbe  statute  prescrib- 
ing that  notice  may  be  given  of  the  motion 
"on  tbe  ground  that  the  same  was  Improp- 
erly (X  Irregularly  Issued"  Is  only  a  provi- 
sion that,  wherevo*  the  writ  Is  Improperly 
Issued,  that  fact  wtU  authorize  this  applica- 
tion to  discharge.  It  Is  like  a  great  variety 
of  provisions  indicating  tbe  general  ground 
or  reason  upon  which  parties  may  proceed, 
or  the  action  of  tbe  court  may  be  based,  and 
which  are  never  held  to  obviate  the  necessity 
of  specifying  the  points  of  objection  upon 
which  tbe  moving  party  may  rely.  If  the 
point  be  stated.  It  may  be  possible  for  tbe 
opposite  party  to  answer  It,  and  the  object 
of  the  rule  is  to  give  him  a  fair  opportunity 
to  do  so.  This  doctrine  is  sustained  by 
Freeborn  v.  Qlaser,  10  CaL  387;  Loucks  v. 
Edmoncteon,  18  Cai.  201;  Donnelly  v.  Htrue- 
ven,  03  Cal.  183;  Drake,  Attachm.  %  145; 
Osborne  v.  Bobbins.  10  Mich.  277;  1  Wade, 
Attachm.  |  279,  note  16.  If  any  demurrer 
was  Interposed  to  the  complaint,  it  does  not 
appear  from  the  abstract,  nor  does  It  ap- 
pear that  any  ruling  was  ever  made  ui»on 
such  demurrer.  The  complaint  sets  up  a 
cause  of  action  against  the  defendant,  and. 
had  a  demi:rrer  been  interposed.  It  should 
have  been  overruled.  There  are  many  otber 
questions  raised  by  this  appeal,  but  we 
think  the  one  passed  upon  Is  the  one  deci- 
sive of  the  case.  We  are  of  the  opinion  that 
the  plaintiff's  motion  to  strike  defendant's 
motion  and  affidavit  to  discbarge  the  at- 
tachment from  the  files  should  have  been 
granted,  and  that  the  court  erred  In  dls- 
chatKiag  the  attachment.  The  Judgment  of 
the  court  below,  dissolving  and  diKchargiug 
the  attachment,  Is  set  aside  and  vacated, 
and  the  case  Is  remanded  to  the  court  below 
for  fiurther  proceedings. 

MERRITT,  C.  J.,  and  SMITH,  X.  concur. 


Digitized  by  Google 


666 


PAdFIG  REPOBTBR,  VoL  87. 


(UtaL 


CHAMBERLIN  v.  WATTERS  et  al. 
(Supremt  Court  of  Utah.   July  27.  1894.) 
OARNI8HMENT— School  Board  not  Liable. 
A  board  of  edocation  is  not  liable  to  g:ar- 
nishment  fo-  salary  due  a  teacher,  aa  Comp. 
Laws  18S8,  S  3455,  authorizing  i^iraishment  of 
<-ori>oratioua,  applies  only  to  private  corpora- 
tions. 

Appeal  from  district  court,  fourth  district; 
before  Justice  Jamea  A.  Miner. 

Action  by  L.  E.  Ghamberllit  against  W. 
W.  Watters  and  the  board  of  education  of 
Ogden  city.  There  was  a  judgment  agalDst 
defendant  Watters,  but  In  favor  of  the  board 
of  education,  from  which  judgment  plaintiff 
appeals.  Affirmed. 

Lesalnger  &  Beckwlth,  for  appelant  E. 
M.  Allison,  Jr.,  fnr  respondent 

BARTCH,  J.  This  is  an  action  to  recover 
the  sum  of  $453.75,  due  on  a  promissory 
note.  Judgment  was  entered  In  favor  of  the 
plaintiff  for  this  sum,  upon  confession  of  the 
defendant.  It  appears  from  the  record  that 
the  defendant  Watters  was  a  teacher  in  one 
of  the  public  schools  of  Ogden,  Utah,  and 
that  while  the  judgment  remained  unsatisfied 
th«re  was  due  him,  as  salary,  from  the  board 
of  education,  the  sum  of  $190.  Proceedings 
si^iplementary  to  execution  were  instituted, 
and  an  attempt  made  to  garnish  the  defend- 
ant's salary  in  the  hands  of  the  board.  Up- 
on the  hearing  these  proceedings  were  dls- 
missed,  and  the  board  of  education  dis- 
charged. The  plaintiff  appealed  from  this 
order,  as  well  as  from  the  order  overruling 
a  motion  for  a  new  trial.  The  question  Is 
raised  whetho*,  under  our  laws,  in  proceed- 
ings supplementary  to  execution,  a  board  of 
education  Is  subject  to  iHX>cess  of  garnish- 
ment because  of  any  Indebtedness  doe  to  a 
teacher  for  salary. 

Section  3455,  Comp.  Laws  18S8,  provides: 
"After  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or 
of  any  one  of  several  debtors  In  the  same 
Judgment,  and  upon  proof  by  affidavit  or 
otherwise,  to  the  satisfaction  of  the  Judge, 
that  any  pa-son  or  corporation  has  property 
of  such  judgment  debtor,  or  is  Indebted  to 
him  In  an  amount  exceeding  fifty  dollars, 
the  judge  may,  by  an  order  require  such  per- 
son or  ccurporatlon,  or  an  officer  or  member 
thereof,  to  appear  at  a  specified  time  and 
phice,  before  him,  or  a  referee  appointed  by 
him,  and  answer  concerning  the  same."  It 
Is  contended  by  counsel  for  appellant  that 
this  section  le  applicable  to  a  board  of  edu- 
cation. It  Is  clear  that  under  our  laws  a 
board  of  education  is  a  public  municipal  cor- 
poration. It  forms  one  of  the  departments 
of  the  municipality.  Its  functions  are  exclu- 
sively of  a  public  character,  and  Its  acts  are 
performed  for  the  public  benefit  Its  relation 
to  the  public  is  the  same  as  that  of  any  other 
municliHil  corporation.  If,  then,  a  board  of 
education  ia  subject  to  the  process  of  gar^ 


nishment  the  phrase  '^ny  person  or  corpo- 
ration" must  embrace  both  public  and  private 
corpcHutlons,  as  is  insisted  In  this  case. 
There  appears  to  be  nothing  In  the  context 
of  the  statute  which  would  lead  to  such  a 
conclusion,  nor  Is  there  anything  to  Indicate 
that  such  was  the  intention  of  the  legislature. 
It  seems  quite  clear  that  the  term  "corpora- 
tion" was  used  in  the  statute  as  a  word  of 
limitation,  and  refers  solely  to  private  corpo* 
rations  organized  for  private  purposes,  and 
does  not  refer  to  public  corporations,  or  sucb 
as  are  created  by  law  for  the  benefit  of  the 
people.  Nor  can  a  public  or  mumcipal  corpo- 
ration be  subject  to  such  proceedings  upon 
any  principle  of  public  policy,  for  it  forms 
a  part  of  the  government  and  the  pubUc  io- 
terests  wUl  not  permit  it  to  become  involved 
In  litigation  between  private  individtials,  in 
which  such  a  corporation  has  no  interest. 
Buch  proceedings  would  not  only  engage  such 
public  corporation  In  much  vexatious  and 
expensive  litigation,  but  would  also  occupy 
the  time  of  Its  servants  and  officials  In  the 
management  of  affairs  wholly  foreign  to  the 
object  of  its  creation,  to  the  neglect  of  coc- 
porate  duties.  The  interests  of  the  public 
would  thus  become  subservient  to  those  of 
the  private  Individual,  and  the  money  in  the 
public  treasury  would  be  consumed  at  the 
bar  of  the  courts  in  controversies  between 
debtors  and  creditors.  In  which  the  public 
would  have  not  the  slightest  interest  To 
fully  appreciate  the  public  inconvenience 
which  would  Inevitably  follow  if  such  pro- 
ceedings were  held  to  apply  to  public  corpo- 
rations, it  Is  but  necessary  to  refer  to  the 
vast  amount  of  revenue  which  such  corpora- 
tions are  called  upon  to  collect  and  disburse, 
and  to  the  Inconvenience  which  would  fol- 
low In  the  settlement  of  their  multitudinous 
accounts,  and  In  the  management  of  their 
affairs,  if  the  money  In  the  treasury  was 
subject  to  be  tied  up  Indefinitely  by  such 
process.  While  su^  a  proceeding,  doubtless, 
would  be  desirable  on  the  part  of  the  creditor, 
to  enforce  his  claim  against  the  otReer  or 
savant  of  the  corporation,  yet  we  are  of  the 
opinion  that  public  policy  will  not  allow  the 
corporation  to  be  thus  hampered  in  the  ad- 
ministration of  its  affairs.  We  are  aware 
tliat  some  of  the  cases  are  opposed  to  tbe 
conclusi(Hi  reached,  but  it  is  apparent  that 
It  is  supported  by  the  great  weight  of  au- 
thority. Dralte.  Attachm.  |  516;  1  IHIL  Mun. 
Corp.  §  101;  Merwin  v.  City  of  Chicago,  45 
lU.  133;  City  of  Krie  v.  Knapp,  29  Pa.  St. 
173;  School  Dlst.  v.  Gage,  39  Mich.  484; 
Hawthorn  v.  St  Louis,  47  Am.  Dec.  141; 
Switser  v.  City  of  Wellington  (Kan.)  19  Pac. 
6^;  McDougal  V.  Supervisors,  4  Minn.  181 
(Gil.  130);  Bumham  v.  City  of  Fond  dn  Lar. 
15  Wis.  211. 

But  there  is  anotho'  reason  why  the  con- 
tention of  counsel  cannot  avail  the  appellant. 
In  tbe  case  at  bar  the  defendant  Watters  was 
a  teacher  in  one  of  the  public  schools  in  the 
city  of  Ogden.  ^|ft^^R|3^fc 
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board  of  education,  wbicb  board  waa  created 
by  authority  of  the  leffislatnre  for  the  bena- 
flt  of  the  pabllc.  Thtta  employed,  be  vu  » 
public  aerraat,  recelTlns  a  stipiUated  salary; 
and  DO  portion  of  Bocb  salary,  so  long  as  the 
money  remained  In  the  hands  of  the  board, 
was  subject  to  the  process  of  garnishment 
There  is  perhaps  no  class  of  persons  more 
Intimately  connected  with  the  welfare  of  the 
municipality  than  the  teachers  In  the  public 
sdioola  Th^  labws  are  of  Interest  to  the 
mtlre  body  of  the  peoide.  As  a  general  rule 
th^  belong  to  that  class  of  pwsons  who  de- 
pend upon  their  salaries  for  the  support  of 
themselves  and  famUies.  As  a  class,  they 
are  honorable,  Industrious  public  serrants, 
and  are  generally  poorly  paid.  If  their 
wages.  Intended  for  the  Bopport  of  those  de- 
pradent  upon  them,  were  subject  to  process 
of  garnishment,  the  public  might  be  deprlred 
of  their  serrlces  at  any  time,  and  suffer  great 
inconyenlence  because  of  Intern^tlons  in  the 
management  of  the  schools  which  would 
thus  occur.  The  children  of  the  country  can- 
not be  educated  without  eompetmt  teachers, 
and  those  teachers,  usually  deroting  their 
whole  time  to  their  vocation,  must  have  the 
necessaries  of  life;  and  their  salaries  ought 
not  be  subject  to  process  which  will  tie  them 
□p,  in  fbe  hands  of  a  board  of  education,  for 
an  indednite  length  of  tlme^  In  disregard  of 
the  public  Interest  Hie  territory  has  under- 
take to  establish,  at  great  expense,  a  system 
of  public  schools,  and  It  cannot  allow  the 
wages  of  the  teachon  to  be  intercepted,  at 
the  risk  of  the  efficiency  ot  the  system  being 
thereby  impaired.  Bulkley  t.  Eckert,  3  Pa. 
St  368;  Blvens  t.  Harper,  69  111.  21;  High- 
towtf  T.  Slaton,  21  Am.  Rep.  273;  Allen  v. 
Russell,  78  Ky*  106;  Wallace  t.  Lawyer,  23 
Am.  Rep.  661. 

There  appears  to  be  no  error  In  the  rulings 
of  the  court  as  shown  by  the  record.  The 
Judgment  is  affirmed. 

MKBBTIT,  O.  J.,  and  SMITH,  X»  concor. 


>10  Utab,  MS) 

DITFBE  T.  BOSB. 
(Supreme  Court  of  Utah.  July  27, 1894.) 

TrTIBT  OBBD  —  FORBCLOSUBB  BT  SciT. 

The  beneficiaiyof  a  truBt  deed  with  power 
of  Bale  giyen  as  security  for  a  loan  may  sue  in 
equity  to  foreclose  the  same,  as  the  power  of 
■ale  IB  merely  cumulative  to  such  right 

Appeal  from  district  court,  third  district; 
before  Justice  S.  A.  Merrltt 

Suit  by  Jacob  A.  Dupce  against  Frederic 
W.  Rose.  There  was  a  Judgment  tot  de- 
fendant and  plaintiff  am>^aa.  Reversed. 

F.  B.  Stephens  and  B.  X.  Smltb,  for  ap- 
pellant  Frank  Fierce,  tax  respondent 

BARTCH,  J.  Appellant  brought  this  emt 
to  foreclose  a  trust  deed.  It  appears  that  on 
April  i,  1891.  J.  B.  Blaztf  and  wlf^  executed 


and  deUvered  to  the  M^>enant,  i^alntiff  be- 
low, their  promissory  note  in  the  sum  of  $800, 
payable  April  1, 1894.  and  secured  it  by  trost 
deed  on  a  certain  pared  of  land.  In  favw  of 
Frank  B.  Stephens,  as  trustee  for  plaintiff. 
Afterwards  the  respondent  purchased  the 
property,  and  assumed  the  payment  of  the 
Indebtedness  secured  by  the  trust  deed.  The 
Interest  was  paid,  but  default  was  made  in 
the  payment  of  the  prindpaL  The  court  sus- 
tained a  demurrer  to  the  complaint  and,  the 
plaintiff  refusing  to  amend,  dismissed  the 
action.  From  this  Judgment  the  appeal  was 
prosecuted. 

The  principal  and  in  fact  the  only  material 
auestlon  raised  is  whether  the  plaintiff  had 
the  rl^t  to  resort  to  a  court  of  equl^  to 
foreclose  the  trust  deed.  The  iustrumeut  is 
in  form  a  trust  deed,  and  contains  the  pro- 
visions usually  recited  In  such  Instruments 
used  to  secure  the  payment  of  debts.  It 
shows  on  Its  face  the  amount  of  the  Indebted- 
ness secured  for  the  benefit  of  the  cestui  que 
trust  and  contains  the  usual  power  of  sale 
to  be  exercised  by  the  trustee  In  the  event 
of  default  in  the  payment  of  such  indebted- 
new.  It  provides  for  redemption  upon  pay- 
ment of  the  debt  Such  an  instrument  is,  In 
effect  a  mortgage.  It  is  true,  It  differs  from 
an  ordinary  mortgage,  in  that  it  contains  a 
power  of  sale,  wtiicfa  may  be  exercised  with- 
out resorting  to  a  suit  for  foreclosure,  but 
this  may  be  said  of  some  forms  of  mortgages 
which  contain  the  timllar  powers.  It  Is  well 
settled  that  such  a  mortgage  may  be  fore- 
dosed,  and  a  deed  of  trust  to  secure  the  pay- 
ment of  a  debt  Is  suiistantlally  the  same 
thing,  both  In  law  and  equity,  as  a  mortgage 
with  a  powo*  of  sale.  In  neither  case  does 
the  ad^tlon  of  the  power  of  sale  change  the 
character  of  the  instrument  In  either  case 
It  Is  still  a  conveyance  of  land  for  the  se- 
curity of  a  debt  same  as  an  ordinary  mort- 
gage. In  either  case  It  passes  the  legal  title 
to  the  grantee,  unless  the  natural  effect  of 
the  Instrument  Is  controlled  statute.  Both 
classes  of  Instruments  convey  only  a  defea- 
sible title,  with  the  right  of  redemption  in  the 
one  the  same  as  in  the  other.  The  fact  that 
in  <Hie  the  conveyance  Is  direct  to  the  cred- 
itor, and  in  the  other  to  a  third  person  for 
his  beuedt  causes  no  difference,  in  effect 
between  the  two  classes  of  Inatrumenta  At 
law,  both  purport  to  convey  the  legal  titie  to 
the  grantee,— the  creditor  or  the  trustee.  In 
equity,  the  titie,  the  land,  and  deed,  in  either 
case,  stmd  merely  as  a  seciurity  for  the  debt 
The  debt  Is  the  principal  thing,  and  the 
mortgage  or  trust  deed  given  to  secure  It  Is 
a  mere  incident  upon  wliich  It  dependa  A 
trust  deed  of  this  chanicter  is  a  different 
thing  from  a  deed  of  trust  given  for  the  pur- 
pose of  raising  a  fund  to  pay  a  debt,  for  there 
the  titie  vests  absolutely  In  the  grantee,  It 
being  an  Indefeasible  conveyance  for  the  pmv 
poses  of  the  trust;  and  there  Is  no  rl^t  to 
redeem.  In  such  a  case  there  can  be  no  fore- 
1  closure,  and  the  terms  ot  the  trust  cannot  be 

Digitized  by  Google 


568 


PACIFIC  REPORTER.  VoL  37. 


(Utah. 


disregarded.  Nor  can  It  be  released,  on  the 
margin  of  the  record,  as  is  provided  by  stat- 
ute In  ease  of  a  trust  deed  given  as  security 
for  a  debt,  whlcb  In  this  territory  may  be  re- 
leased precisely  In  tlie  same  manner  as  a 
mortgage.  Comp.  Lavrs  TJTah  1888,  H  2641, 
2G42;  Sess.  Laws  1890,  p.  00. 

A  power  to  sell  contained  in  a  trust  deed, 
given  as  security  for  a  debt,  does  not  divest 
a  court  of  chancery  of  Jurisdiction  to  enforce 
tbe  rights  of  the  parties  thereto;  nor  does  It 
abridge  the  right  of  the  party  who  receives 
such  an  Instrumeot  as  security  to  resort  to 
a  court  of  chancery,  instead  of  proceeding  un- 
der the  power.  Such  a  power  is  merely  cumu- , 
lative,  additional  to  that  granted  by  law,  and 
the  person  whose  debt  Is  secured  may  proceed 
under  the  power,  or  foreclose  In  the  manner 
provided  by  law  for  the  foreclosure  of  mort- 
gages, In  which  latter  case  tbe  grantor  has 
the  right  to  redeem  same  as  under  a  mort- 
gage. Jones,  in  his  treatise  on  the  T-4iw  of 
Mortgages  (volume  1,  i  62),  says:  "A  deed 
of  trust  to  secure  a  debt  is,  lo  legal  effect,  a 
mortgage.  It  Ih  a  conveyance  made  to  a  per- 
son other  than  the  creditor,  conditioned  to  be 
void  If  the  debt  be  paid  at  a  certain  time, 
but,  If  not  paid,  that  tbe  grantee  may  sell 
the  land,  and  apply  the  proceeds  to  tbe  ex- 
tinguishment of  the  debt,  paying  over  the 
surplus  to  the  grantor.  The  addition  of  the 
power  of  sale  does  not  change  the  character 
of  the  instrument  any  more  than  it  does 
when  contained  In  a  mortgage.  Such  a  deed 
has  all  the  essential  elements  of  a  mortgage; 
It  Is  a  conveyance  of  the  land  as  security  for 
a  debt."  In  Story,  Eq.  Jur.  S  1018,  the  law 
Is  stated  as  follows;  ""The  particular  form  or 
words  of  the  conveyance  are  unimportant; 
and  It  may  be  laid  down  as  a  general  rule, 
subject  to  few  exceptions,  that  wherever  a 
conveyance,  assignment,  or  other  instrument 
transferring  an  estate  Is  originally  Intended 
between  the  parties  as  a  security  for  money 
or  for  any  other  incumbrance,  whether  this 
Intention  api)ear  from  the  same  Instrument 
or  from  any  other,  it  Is  always  considered  In 
equity  as  a  mortgage,  and  consequently  Is 
redeemable  upon  the  performance  of  the  con- 
ditions or  stipulatlonB  thereof."  In  2  Perry, 
Trusts,  I  602d.  the  author  says:  "A  mort- 
gage is  a  pledjre  or  security  for  a  debt,  what- 
ever may  be  the  form  which  the  transaction 
takes,  whether  a  simple  mortgage  detnl  In 
form,  or  a  mortgage  with  a  power  of  sale,  or 
a  deed  of  trust,  or  a  deed  absolute  on  its  face, 
accompanied  by  an  agi*eeuient,  in  writing,  to 
reconvey  or  to  sell  or  to  do  any  other  thing  up- 
on the  payment  of  a  certain  sum  of  money. 
Courts  of  equity  look  Hi>on  It  as  a  nioi-tgage, 
and  deal  with  it  as  such."  Sec,  also,  Id.  H 
(i02ii-fHR;c.  Mr.  JUKticf  Miller,  in  ShiUaber 
V.  BobliiHon,  97  U.  S.  OH,  delivering  the  opin- 
ion of  the  court  Siild:  "If  there  is  a  power 
of  sale,  whether  In  the  creditor  or  in  some 
third  person  to  whom  the  conveyance  is  made 
for  that  purpose.  It  is  still.  In  effect,  a  mort- 
gage, though  In  form  a  deed  of  trust,  and 


may  be  foreclosed  by  sale  In  pnreuance  of  the 
terms  in  which  the  power  Is  conferred,  or  by 
suit  in  diancery."  2  Pom.  Eq.  Jur.  {  9M; 
Lawrence  t.  Trust  Co.,  13  N.  Y.  200;  Mc- 
Donald v.  Vinson,  66  Miss.  4137',  Tbompson  t. 
Marshall  (Or)  27  Pac.  957;  Eaton  v.  Whit- 
ing, 3  Pick.  484;  Insurance  Co.  v.  White.  106 
ni.  87;  Woodruff  v.  Robb,  1»  Ohio,  212;  Webb 
v.  Hoselton,  4  Neb.  308;  Monlson  v.  Bean, 
15  Tex.  267;  Bank  v.  Cbapelle,  40  Mich.  447. 
Connsel  for  respondent  has  cited  us  to  the 
case  of  Koch  t.  Brlgga.  14  Cal.  257.  This  case 
appears  to  sustain  the  position  contended  for, 
but  we  think  the  law  fe  well  settled  by  tbe 
weight  of  anthori^  that,  where  a  trust  deed 
Is  given  mer^y  as  a  secnri^  tor  the  payment 
of  a  debt,  It  Is,  In  effect,  a  mortgage,  and 
that  the  power  of  sale  th^eln  contained  does 
not  prevent  a  resort  to  a  court  of  chancery. 
We  think  the  demurrer  shonld  have  been 
overruled.  The  Judgment  Is  reversed,  and 
cause  remaioded  for  fortber  inoceedlnga  In 
accordance  herewith. 

SMITH  and  MINEB,  JJ.,  concur. 


PETTIT  et  al.  t.  DUKE,  Tr«aanrer. 
(Sapceme  Gonrt  of  Utah.  Jqly  27,  1694.) 
Asbsb8MI!)t»--8prin'klimo  BTRRSTti— Ivjunctiox. 

1.  A  city  anthorized  to  levy  taxes  tor  lo- 
cal aMeBBmeutH  for  "sewerage,  paving  and  oth- 
er like  i>iiri>ime»"  {1  Comp.  Xaws.  art.  15,  pp. 
644,  (H5),  cannot  levy  such  assessmenta  for 
sprinkling  atreeta. 

2.  The  collection  of  an  illfl«al  tax  levied 
agaiust  several  hundred  landowucta  may  be  en- 
Joined,  thereby  avoiding  a  multiplicity  of  solta 

Appeal  from  district  court,  third  district; 
before  Justice  C.  S.  Zane. 

Action  by  Orson  H.  Fettit  and  others 
against  Harry  T.  Duke,  treasurer  of  Salt 
Lake  City,  to  enjoin  the  collection  of  local 
assessment  taxes.  There  was  a  Judgment  tor 
defendant,  and  plaintiffs  appeal.  Reversed. 

Xlichords  &  Richards,  for  aiveilanta.  B. 

D.  Hoge,  for  respondent. 

MEIlKI'l"!'.  C.  J.  This  is  an  action  brought 
by  about  400  real-estate  owners  in  Salt  lAke 
City  to  enjoin  the  defendant  from  collecting 
a  sprinkling  tax  levied  by  a  local  assessment 
on  their  premises  abutting  on  c^taln  streets 
of  said  city.  The  plaintiffs  set  out  In  their 
complulnt  certiilu  ordinances  of  Salt  Lake 
City  creating  spriukling  districts,  and  ordi- 
nances levying  a  lux  of  seven  cents  per  linear 
or  front  foot  on  their  property  in  such  dis- 
ti'icts,  for  the  puriMse  of  paying  the  expenses 
of  sprinkling  the  streets;  and  the  plaintiffs 
allege  that  "they  are  the  ownejTi  of  certain 
imrcels  of  real  estiite  abutting  on  said  streets, 
and  that  their  proiierty  has  been  assessed  for 
the  payment  of  said  taxes;  that  tbe  defend- 
ant has  demanded  payment  of  the  same,  and 
threatens  to  enforce  the  collection  thereof  if 
the  tax  is  not  i>aid  at  once,  by  the  sale  of 
their  said  laroperty,  which  would  be  on  Ir- 
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reparable  Injury  to  the  plalnUfEs.**  It  to  far- 
ther alleged  that  aaid  tax  Is  illegal  and  vcHd, 
and  that  defendant  haa  no  authority  to  coir 
lect  the  same,  for  the  reason  that  Salt  Lake 
City  had  no  avtbwity  to  lery  taxes,  by  local 
assesanunt,  for  sprinkling  purposes.  The  de- 
toidant  demnrred  to  the  complaint  on  the 
groond  that  the  facts  stated  were  not  suffi- 
cient to  constltnte  a  cause  of  action.  The 
demurrer  was  sustained  by  the  court  below, 
and,  ptadntllts  declining  to  amend,  Jndgmott 
was  entered  in  ta-yar  of  defendant  dlnDOkUn- 
Ing  the  complaint  of  plalntlfto,  and  tmn  that 
judgment  this  appeal  is  taken. 

The  position  token  mi  behalf  of  the  dty  is 
that  the  tax  is  valid,  but  it  Is  fiirth»  urged 
that,  wfaethor  v^id  or  not»  the  facta  stated 
In  the  complaint  are  not  snfflciait  to  entitle 
idaiutlffiB  to  rdlet  by  Injunction.  It  Is  ap- 
parent from  the  complaint  that  several  hun- 
dred persons  are  charged  with  this  tax,  and 
that  It  to  assessed  upon  numerous  pieces  of 
real  estate.  The  sale  of  this  pn^orty  by  the 
coUectw  would  vreate  a  cloud  upon  the  title 
to  hundreds  of  pieces  of  land,  and  not  only 
<»nse  irreparable  injury  to  the  owners,  bnt 
would  produce  a  mnltli^lclty  of  suits.  We 
cannot  doubt  the  power  of  a  court  of  equity, 
in  such  case,  to  eidaUi  the  collecticm  of  the 
tax.  If  Illegally  assessed. 

The  qnestkm  to  be  determined  by  the  court 
4s  whether  Salt  Lake  01^  had  the  diartar 
powCT  to  levy  a  tax  by  local  assessment  teat 
the  purpose  of  paying  the  expense  of  sprink- 
ling streets.  It  Is  well  settled  that  municipal 
corporatlonB  can  levy  no  taxes,  general  or 
special,  upon  the  inhabitants  or  th^  prop- 
erty, unless  the  power  Is  plainly,  unmistaka- 
bly conferred.  The  authority  must  be  given 
by  express  words  or  necessary  implication. 
The  legislature  has  expressly  confeiTed  upon 
the  poww  "to  levy  and  collect  taxes  for 
general  or  special  purpoBos  on  real  estate  and 
personal  prx^rty"  and  "for  the  lighting, 
sprtnkllnx  and  cleansing  of  streets."  1  Comp. 
Laws,  p.  621.  It  has  also  given  the  city 
power  to  levy  taxes  by  local  assessment  for 
"sewerage,  paving  and  other  like  purposes," 
Including  street  Improvements  and  repairs, 
waterworks,  and  gas  mains.  1  Comp.  Laws, 
art.  15,  pp.  644,  But  the  sprinkling  of 

Streets  Is  not  included  In  tbe  ennuteratlon  of 
Instances  in  which  local  assessmonts  may  be 
levied.  It  Is  a  prlniiple  universally  declared 
and  admitted  that  municipal  corporations 
can  levy  no  taxes,  genwol  or  special,  upon 
the  inhabitants  or  their  property,  unless  the 
power  be  plainly  and  unmistakably  con- 
f«Ted.  It  has,  Indeed,  often  been  said  that 
it  must  be  si>eciaUy  granted  In  terms;  but  all 
courts  agree  that  the  authority  mast  be  given, 
either  In  express  words  or  by  necessary  Im- 
plication, and  It  cannot  be  collected  by  doubt- 
ful Inferences  from  oth^  powers,  or  powers 
relating  to  oth^  subjects,  nor  deduced  from 
any  consideration  of  conv«ilence  or  advan- 
tage, niis  rule  applies  to  proceedings  by 
municipal  corporations  under  the  delegated 


right  of  eminent  domain,  and  it  extends 
equally  to  proceedings  undo-  the  taxing  pow- 
er, Including  ttoedal  assessmeats  for  local  im- 
ivovemraita.  2  Dill.  Hun.  Corp.  H  763-765, 
and  notes;  Commissioners  t.  League,  129  U. 
8.  488,  9  Sup.  Ct  327.  It  Is  a  well-established 
rule  of  construction  that  where  a  statute 
grants  a  power  or  right  the  powers  not  men- 
tioned In  the  enumiffatlon  are  Intended  to  be 
excluded.  Suth.  St  Const  {  325.  In  the 
lAnguage  of  the  supreme  court  of  the  United 
States  in  the  case  of  U.  S.  t.  Atredondo,  6 
Pet.  725,  "expresslo  unlna  est  exduslo  alter- 
lus"  to  a  univosal  maxim  In  the  comstruction 
(tf  itatates.  When  the  legtolature  conferred 
np<m  Salt  Lake  City  the  poww  to  levy  taxes 
by  local  assessmmt  for  tlie  purposes  mo- 
tioned in  the  statute,  it  excluded,  by  impli- 
cation, all  other  local  assessments,  except  for 
like  purposes.  All  the  purposes  mentioned 
In  the  statute  are  permanent  ImiMroTements, 
and  confor  special  and  peculiar  benefits  upon 
tlie  pnverty  assessed,  1^  enhancing  its  value. 
Thto  to  an  essential  dement  In  dettfrninlj^ 
tlie  validity  of  local  assessmoits.  iltr.  Cool- 
ey,  in  his  wMfc  <n  Taxation  (pages  416,  417), 
says;  "Spedal  assessments  are  made  on  the 
assumption  thst  a  portion  of  the  community 
is  to  be  specially  and  pecuniarily  ben^ted. 
In  the  enhancement  of  the  value  of  property 
peculiarly  i^tuated,  as  regards  a  contemplat- 
ed ezp«iditure  of  public  funds;  and  in  addi- 
tion to  the  gweral  levy  they  demand  that 
special  contributions.  In  consideration  of  the 
special  ben^t  shall  be  made  by  persons  re- 
ceiving It  The  Justice  of  demanding  the 
special  contribution  to  supposed  to  be  evident 
in  the  fact  that  the  persons  who  are  to  make 
it  while  they  are  made  to  bear  the  cost  of 
a  public  work,  are  at  the  same  time  to  suffer 
no  pecuniary  loss  thereby,  th^  prop^ty  be- 
ing Increased  in  value  by  tbe  expenditure  to 
an  amount  at  least  equal  to  the  sum  th^  ore 
required  to  pay.  This  Is  the  Idea  that  und«> 
lies  all  these  levies."  Municipal  authorities 
cannot  levy  an  assessment  for  an  Improve- 
ment without  express  legislative  p^misslon. 
Tbe  power  cannot  be  Inferred  from  the  gen- 
eral welfare  clause  In  the  charts,  nor  from 
the  ordinary  grant  of  power  to  levy  taxes, 
nor  from  tbe  power  to  make  improvements; 
and  the  language  of  the  statute  or  charter 
conferring  authority  will  be  strictly  con- 
strued, and  confined  to  cases  that  are  clearly 
and  unmistalcably  within  Its  scope.  The 
power  to  make  an  Improvement  does  not  Im- 
ply or  carry  with  it  the  power  to  levy  a  spe- 
cial assessment  upon  property  ben^ted  to 
pay  for  the  improvement  Such  assessments 
can  Mily  be  made  where  the  power  to  do  so 
is  plainly  conferred  and  strictly  followed.  2 
Beach,  Pub.  Corp.  8  1166,  and  note;  15  Am. 
&  Eng.  Bnc.  Law.  p.  1192. 

The  legislature  has  expressly  confixed  up- 
on the  municipality  power  to  divide  tbe  city 
into  districts,  and  levy  taxes  by  local  af^ss- 
ment  for  "sewerage,  paving  and  othei  like 
purposes,"  including  street  improvement  and 
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repairs,  waterworks,  and  gas  malm,  but 
street  sprinkling  la  not  Inclnded  in  the  enu- 
meration of  instances  In  whicli  this  power 
may  be  exercised.  It  wUl  not  do  to  my 
that  tbe  words  "other  like  purposes"  grant 
the  power,  because  sprinkling  Is  not  a  like 
purpose.  It  Is  not  a  permanoit  improve- 
ment,  like  sewerage  and  paring,  and  it  does 
not  confer  such  special  braeflt  upon  the  abut- 
ting property  as  the  law  requires  In  order 
to  sustain  a  local  assessment  Suth.  St. 
Const  I  270.  The  sprinkling  of  streets  la  not 
a  permanent  Improvement,  like  sewerage  and 
paving.  It  Is  only  useful  while  the  work  Is 
continued,  and  in  a  few  hours  the  beneficial 
effects  are  gone,  and  the  property  Is  worth 
no  more  than  before  the  streets  were  sprin- 
kled. It  does  not  enhance  the  market  value 
of  the  abutting  property,  and  therefore  the 
city  cannot  demand  special  contribution,  by 
local  assessment,  to  bear  the  cost  of  the 
public  work.  City  of  Chicago  v.  Blair  (111. 
Sup.)  36  N.  E.  829.  In  that  case  the  supreme 
court  of  niinois,  In  deddlng  a  case  where  11 
was  sought  to  levy  an  assessment  upon 
abutting  property  for  street  sprinkling,  say, 
inter  alia:  "It  cannot,  we  think,  In  any  juat 
sense,  be  said  that  street  sprlnkltng  la  an 
Improvement,  within  the  contemplation  of 
article  9  of  the  cities  and  villages  act  In 
the  nature  of  things,  the  sprinkling  is  only 
useful  while  tbe  work  Is  contlnned.  In  a 
few  hours  the  beneficial  effects  are  gone,  and 
the  property  Is  worth  no  more  than  before 
the  street  was  sprinkled.  It  is  Insisted,  how- 
ever, that  all  Improvements— the  building  of 
sidewalks,  the  paving  of  streets,  of  however 
lasting  material— are  evanescent,  and  that  In 
d  few  years,  at  most,  they  will  necessarily 
I'equire  renewing,  and  that  It  will  make  no 
difference  whether  it  be  water  put  upon  the 
street,  or  wood  or  granite;  tbat  all  alike  arc 
but  temporai7  In  character.  In  a  sense, 
this  Is  true,  but  not  In  a  practical  sense.  It 
Is  common  experience  that  well-paved  streets 
and  convenient  and  durable  sidewalks,  fur- 
nishing access  to  properly,  do  In  fact  en- 
hance its  market  value.  It  la,  however,  in- 
sisted that  the  sprinkling  of  the  streets  dur- 
ing the  summer  months  renders  the  occupa- 
tion of  the  adjacent  property  more  enjoyable 
and  comfortable,  and  that,  therefore,  the 
property  Is  enhanced  in  value.  Doubtless, 
the  same  result  would  follow  by  placing 
vases  at  convenient  points  on  the  street,  to 
be  filled  every  morning  with  fresh-cut  fiow- 
ers,  or  by  open-air  concerts.  In  which  music 
should  be  selected  with  reference  to  the  tasto 
of  the  adjacent  dwellers.  So  the  employ- 
ment of  an  efficient  police  force,  whereby 
greater  safety  was  felt,  would  add  to  the  en- 
joyment and  comfort  of  persons  residing  up- 
on the  street.  The  proper  watering  and 
clipping  of  the  grass  upon  lawn  and  terrace, 
the  removal  of  garbage  from  the  premises, 
besides  saving  expense  to  the  occupant,  would 
add  to  tbe  enjoyment,  and  possibly  the  health- 
fUluess,  of  the  locality.   These  all  might  be 


Imiirovements,  and  Increaae,  wUle  they  om- 
tlnned,  tbe  desiratdllty  of  pvopertr  In  Hiat 
locality;  but  ttaear  ue  not  imprOTemoits, 
either  of  the  pn^)»1y  of  tbe  street,  with- 
in the  leglalatlTe  oontemidatlcni  whoi  grant- 
ing power  to  make  local  ImproranoitB  by 
special  aaseasmoLt  The  tudency  of  mimic- 
Ipal  govemment  to  arrogate  to  ttaelf  powa-, 
and  to  encroach  upon  the  rlgbt  of  the  (dtlsens. 
has  led  to  the  establishment  of  salutary  rules 
of  construction,  limiting  their  pow^a  to 
those  expressly  granted  or  arising  by  reason- 
able and  necessary  Implication  from  the 
grant  It  cannot  we  titilnk,  be  aasiimed  that 
the  legislature  Intended,  by  the  language  em- 
ployed, to  confer  power  upon  the  municipal- 
ity to  require  work  of  the  class  provided  for 
In  this  ordinance  to  be  done  by  special  as- 
sessment, even  though  it  be  held  to  be  puUIc 
work  which  the  municipality  Is  antboiized  to 
perform.  Sudi  power  does  not  arise  by  Im- 
plication from  the  powers  expressly  con- 
ferred, nor  is  It  essential  to  the  dedared  ob- 
jects and  purposes  of  the  corpiMratlon."  And 
the  following  cases  are  In  harmony  with  the 
foregoing  decision,  and  fully  sustain  the  prin- 
ciples therein  stated.  Qammett  v.  Philadel- 
phia, 3  Am.  Rep.  61S;  Wartilngton  Avenue, 
8  Am.  Eep.  255;  Trumpler  v.  Bemeriy,  39 
CaL  490.  We  think  the  tax  was  levied  wltii- 
out  authority  of  law,  and  is  therefore  Illegal 
and  void.  The  demurrer  should  have  been 
ovwruled,  and  the  Injnnctloo  granted.  The 
Judgment  of  the  lower  court  Is  reversed. 

MINER,  SMITH,  and  BABTCH,  JJ^  om- 
cur. 


PETTIT  et  al.  r.  CLTJTE,  Assessor. 
(Supreme  Court  of  Utah.   July  27,  1894.) 

Appeal  from  district  court,  third  district;  be- 
fore .Justice  I'.  S.  Zane. 

Action  by  O.  H.  Pettit  and  others  against  E. 
R.  Clute,  assessor  and  collector  of  Salt  Lake 
City,  to  enjoin  the  collection  of  local  assessment 
taxes.  There  was  a  judgment  for  defendant, 
and  plaintiffs  appeal.  Reversed. 

S.  B.  Lewis,  W.  T.  Gunter.  and  Richards  & 
Richards,  for  appellants.  E.  D,  Hoge,  for  re- 
Bp(mdent. 

MERRITT,  C.  X  In  this  case  the  judgmoit 
of  the  lower  court  is  reversed,  on  authority  of 
the  case  of  Pettit  v.  Duke  (decided  at  the 
present  term  of  this  cr>«rtl  37  Pac.  5ttS.  the  (jues- 
tions  involved  being  the  same  io  both  cases. 

MINER,  BABTCH,  and  SMITH.  JJ.,  concur. 


PARK  V.  PARSONS  et  al. 
(Supreme  Court  of  Utah.  July  27,  1894.) 

Crattbl  Mobtoaoes— Fbai'dclbnt  Cosvktaxces 
— RionTS  OP  Creditors. 
1.  A  mortsagpe  of  pereonal  property  held  as 
indemnity  may,  witli  tbe  mortKagor's  cuuseot. 
take  poRsessiou  of  auch  property,  and  sell  it 
under  foreclosure,  where  such  transartion  is 
carried  out  In  good  faith,  and  it  will  be  valid 
and  binding  on  the  mortgngorVa^itoriL 
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2.  The  mortgaffee  haring  taken  posacssion 
of  the  goods  at  tne  time  the  mortgage  was 
giTen.  tne  fact  that  the  foreclosure  sale  was 
Toid  for  irregularity,  and  passed  no  title  to  him, 
would  not  divest  him  of  ots  right  of  possession 
as  mortfiagee,  nor  render  the  prtqierty  liable  to 
seixure  at  the  instance  of  the  mortgagor's  cred- 
itors. 

Appeal  from  district  court,  third  district; 
before  Justice  C.  S.  Zane. 

Action  by  Boyd  Park  against  £.  H.  Par- 
sons and  another  to  recover  the  value  of 
goods  alleged  to  have  been  wrongfully  seized 
by  defendants.  From  a  Judgment  for  plaln- 
tU^  detoidants  appeaL  Affirmed. 

Wblttemore  ft  Walte,  for  appellants.  Suth- 
erland &  Howat,  for  r^poDdent 

SMITH,  J.  On  tbe  ICth  day  of  September, 
ISOl,  tbe  plaintiff,  being  surety  on  the  note 
of  one  J.  F.  Allen  for  the  sum  of  over  $9,000, 
took  a  chattel  mortgage  from  Allen  on  a 
stock  of  drugs  owned  by  Allen,  situate  In 
Salt  Lake  City.  The  mortgage  was  deliver- 
ed on  September  19,  1801;  and  on  the  same 
day  Park,  the  mortgagee,  took  exclusive  pos- 
session of  the  mortgaged  personal  property. 
On  October  5.  1801,  the  plaintiff,  with  the 
consent  of  the  mortgagor,  Allen,  caused  his 
mortgage  to  be  foreclosed,  and  had  the 
mortgaged  property  sold  by  the  sheriff  of 
Salt  Lake  conn^.  At  tbe  sale  the  plaintiff 
became  tbe  purchaser,  at  the  sum  of  97,500. 
After  the  sale  the  plaintiff  continaed  In  the 
possesiAon  of  the  property  thus  bought  by 
him.  and  while  he  was  In  possession  tbe  de- 
fendants, Parsons  and  Dyer,  acting  as  Unit- 
ed States  marshal  and  deputy,  levied  on  the 
goods,  as  the  property  of  Allen,  at  the  suit 
of  certain  attaching  creditors.  Park  sued 
the  officers  for  tiie  'ntlue  of  the  goods  taken, 
and  recovered  Judgment  for  $833.97.  A  mo- 
tion for  a  new  trial  was  overmled,  and  thin 
appeal  Is  brought  to  reverse  the  Judgment 
and  order  denying  a  dqw  trlaL  No  question 
Is  made  but  that  the  mortgage  was  given  to 
Park  In  good  faith,  to  Indemnify  him  as 
surety  for  Allen.  Two  questions  are  raised 
on  this  appeal:  (1)  The  mortgage  having 
been  given  to  Park  to  Indemnify  him  against 
loss,  It  is  claimed  he  could  not  take  posses- 
sdoa  of  the  mortgaged  property,  or  sell  It, 
until  he  had  been  compelled  to  pay  the  note, 
or  had  been  otherwise  injured.  (2)  That  tbe 
sale  by  tbe  sheriff  In  the  forecloBure  was 
not  in  accordance  with  the  power  in  the 
mortgage;  that^  therefore,  plaintiff  obtained 
no  title  by  such  sale,  and  therefore  the 
goods  were  subject  to  seizure  and  sale. 

To  sustain  the  first  point  the  aMwllant  has 
cited  us  to  several  cases  in  which  It  is  held 
that  an  indemnity  mortgage  cannot  be  fore- 
cloeed  nntU  the  mortgagee  has  paid  the  debt 
for  which  he  was  security,  or  has  been  other- 
wise injured.  We  have  «amined  these  cases 
carefully,  and  find  they  would  sustain  the 
appellant's  contmtlon  If  this  were  a  contro- 
versy between  the  mortgagor  and  mortgagee. 


In  such  case  the  foreclosure  cannot  be  had 
until  the  mortgagee  has  been  damnified. 
Any  other  rule  would  permit  the  mortgagee 
to  violate  his  contract  The  following  among 
other  cases  hold  to  this  rule:  Origgs  v. 
Railway  Co.,  10  Mich.  117;  Lathrop  v.  At- 
wood,  21  Conn.  117;  Wlltsle,  Mortg,  Forec.  p. 
50.  But  these  cases  have  no  application  to 
the  case  at  bar,  for  the  reason  that  the  mort- 
gagor expressly  consented  that  Park,  the 
mortgagee,  might  take  possession  and  sell. 
The  contract  for  delay  in  foreclosure  was 
for  his  benefit,  and  not  for  that  of  his  cred- 
itors; and  if  he  saw  fit  to  waive  this  advan- 
tage, and  allow  his  mortgagee  to  foreclose, 
the  entire  transaction  being  In  good  faith, 
we  can  discover  no  reason  why  he  may  not 
do  so.  No  case  has  been  cited  that  intimates 
that  such  a  transaction,  so  made  in  good 
faith.  Is  not  conclusive  upon  everybody;  and 
no  case  to  which  our  attention  has  been 
called  holds  that  a  mortgagee  of  personal 
property  held  as  Indemnity  may  not  take 
possession  of  the  mortgaged  property,  and 
hold  It  until  he  Is  relieved  from  the  liablil^ 
to  loss.  It  Is  quite  manifest  that  Allen  had 
the  right,  at  the  time  be  made  the  mortgage 
and  delivered  possession  to  Park,  to  have 
made  a  sale  outright  of  the  property,  for  a 
sufficient  consideration;  and,  had  he  done 
this,  no  creditor  could  In  any  wise  complain. 
There  Is  no  dispute  but  that  there  was  a 
sufficient  consideration  to  eapport  the  trans- 
actl<Hi  that  actually  did  take  place,  and  we 
hold  that  it  was  valid  and  binding  on  cred- 
itors and  all  others. 

What  we  have  already  said  on  this  first 
point  all  applies  to  the  second  one.  The  con- 
ditions of  the  power  to  sell  in  the  mortgage 
were  for  the  benefit  of  the  mortgage,  and, 
if  be  saw  fit  to  waive  them,  we  ttdnk  he 
might  do  sf^  and  his  act  binds  Ills  creditors. 
But  there  is  another  c<»nplete  answer  to  this 
second  proposition.  We  have  seen  that  Park, 
as  mortgagee,  had  the  absolute  right,  and 
we  think  It  was  his  duty,  to  take  x>ossessiou 
of  and  hold  the  mortgaged  stock  of  goods, 
this  being  the  case.  If  it  be  conceded  that 
the  sale  by  the  sheriff  was  wholly  Irregular 
and  utterly  void,  still  Park  was  the  pur- 
chaser. There  was  no  change  In  his  posses- 
sion from  the  d(^  the  mortgage  was  exe- 
cuted down  to  the  time  the  defendants  made 
their  levy;  and,  if  the  sale  passed  no  title. 
It  can  hardly  be  claimed  that  It  had  the  ef- 
fect to  divest  htm  of  his  right  of  possession 
under  his  mortgage,  and  the  only  right 
which  Allen's  creditors  could  have  would  be 
to  require  Park  to  account  for  tbe  value  of 
the  pr<^rty.  See  Wblttemore  t.  Fisher,  132 
lU.  256,  24  N.  B.  636;  Dfayton  v.  Chandler, 
83  Mich.  383,  53  N.  W.  658.  The  sale  was 
made  with  the  full  consent  of  the  mortgagor, 
and  under  such  circumstances,  both  upon 
principle  and  authority,  wc  think,  consti- 
tuted a  valid  transfer  of  the  property.  See 
Welcome  v.  Mitchell,  81  Wis.  660.  51  N.  AV. 
1080;  McConneU  v.  Scott;      UL  274;  Harris 
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T.  Lynn,  25  Kan.  281  (Library  Ed.  196). 
The  Jndgment  and  order  appealed  from  are 
affirmed,  with  costs  to  respondent 

MINBB  and  BABTCH,  JJ.,  concur. 


OABT-LOMBAHB  CO.  v.  SHEETS  et  al. 

(Supreme  Court  of  Utah.   July  27,  1804.) 
Mechanics'  Liens  —  Owner —  Subcontractor — 
When  Lien  Attaches  —  Faiuknts  to  Con- 
tra ctoh. 

1.  One  in  posBesBion  of  land  under  contract 
for  a  deed  is  an  owner,  within  Laws  1800,  p. 
24,  §  1,  eiitabliahing  mechanics'  liens,  and  pro- 
riding  that  any  person  having  an  assignable 
Interest  shall  he  deemed  an  owner. 

2.  Under  Laws  1800,  p.  25,  f  2,  giving  a 
lien  to  subcontractors,  and  section  10,  providing 
that  such  lien  shall  relate  back  to  the  com- 
mencement of  the  work  or  the  furnishing  of  ma- 
terials, a  subcontractor's  lien  attaches  on  the 
date  of  famishing  the  first  material;  and  pay- 
ments thereafter  made  by  the  owner  to  the  con- 
tractor, though  before  the  lien  is  filed,  are  made 
at  hla  own  peril. 

Appeal  from  district  court,  third  district; 
before  Justice  G.  W.  Bartch. 

Action  by  tbe  Cary-Lombard  Company 
against  Charles  Sheets  and  Thomas  W.  Part- 
ridge to  enforce  a  mechanic's  lien.  There 
was  a  Judgment  for  plaintiff,  from  which  de- 
fendants appealed.  Affirmed. 

S.  P.  Armstrong  and  C-  O.  Whlttemore, 
for  appellants.  J.  M.  Bowman,  tta  respond- 
ent 

MINER,  J.  In  thlB  case  It  appears  that 
the  appellant  Partridge,  having  a  contract  In- 
terest in  land  belonging  to  one  Elmira  Shear- 
man, contracted  with  Charles  Sheets,  tbe  con- 
tractor,  by  which  Sheets  was  to  furnish  ma- 
terlEil  and  build  a  boose  upon  the  premises, 
for  which  Sheets  was  to  receive  ?2,200,  in 
certain  payments,  as  the  building  progreaaed. 
Elmira  Shearman  held  the  legal  title  to  tbe 
land,  and  Partridge  was  In  possession  under 
contract  of  purchase.  Elmira  Shearman  fur- 
nished Partridge  $2,200,  with  which  to  build 
tbe  house,  and,  when  paid  for,  Partridge  was 
to  receive  the  legal  title.  The  rtndings  of  fact 
by  the  referee  show  that  Partridge  had  an 
equitable  Interest  In  the  land.  Sheets  com- 
menced the  work  June  9,  1800,  and  contin- 
ued tbe  work  of  furnishing  material  for  com- 
pleting the  house  up  to  July  19,  1890,  and 
then  ceased  to  do  any  more  work  or  furnish 
any  more  material,  without  the  fault  of 
Partridge.  The  plaintiff,  from  time  to  time, 
from  June  0  to  July  12, 1890,  furnished  Sheets 
with  building  material  with  which  to  con- 
struct the  house,  for  which  Sheets  agreed  to 
pay  plaintiff  the  sum  of  $934,  but  actually 
paid  only  tlie  sum  of  J40S.21,  leaving  unpaid 
to  plaintiff  $525.70,  which  sum  was  still  due 
plaintiff  at  the  time  he  filed  and  served  his 
Hen,  July  29.  1890.  FartrldKe  had  paid 
Sheets,  according  to  the  contract  as  the 
building  progressed,  tbe  sum  of  $1,496.75,  be- 


fOTO  July  29,  1890,  and  before  the  filing  and 
serving  the  notice  of  medianlc's  11^  on  Part- 
ridge. On  July  2&tli  there  was  unexpended 
upon  the  house,  under  the  oontract^  the  sum 
of  $706.25,  and  Sheets  stlU  owed  plaintiff  for 
lumber  $525.79.  Partridge  then  completed 
the  house,  necessarily  expending  thereon 
$722.79,  or  about  $16.50  in  excess  of  the  con- 
tract price.  The  court,  on  motion,  set  aside 
the  conclusions  of  law  by  the  referee,  and 
entered  a  decree  that  plaintiff  had  a  lien 
against  the  property  for  the  sum  of  $046.52, 
due  and  owing  plaintiff  from  Sheets,  and  or- 
dered  sale  of  the  property  to  satisfy  tbe  de- 
cree. This  decree  and  Judgment  are  appeal- 
ed from,  and  error  Is  assigned  in  the  refusal 
of  the  court  to  affirm  the  report  of  the  ref- 
eree, and  In  setting  aside  the  omcluslon  of 
law  found  by  the  referee,  and  In  granting  the 
decree,  under  the  facts  found.  We  deem  It 
unnecessary  to  discuss  any  of  the  assign- 
ments of  error  except  the  last  The  ques- 
tions presented  are  whether  or  not  Partridge 
was  the  owner  or  had  such  an  interest  In  the 
property  as  would  authorize  a  mechanic's 
Hen  to  attach  to  it;  and,  second,  when,  ff  at 
all,  such  Hen  should  attach,  so  as  to  affect 
the  rl^ts  of  the  owner  who  had  made  foil 
payment  to  the  contractor  before  the  Uea 
was  filed. 

Under  section  1,  p.  24,  Sess.  Laws  1890, 
"whoever  shall  do  work  or  furnish  materials 
by  contract,  express  or  implied,  with  the  own- 
er of  any  land,  to  any  amount,  for  the  con- 
struction, *  •  •  of  any  building  •  •  • 
shall  have  a  lien  thereon  •  •  •  f or  the 
amount  and  value  of  the  work  so  done,  or 
material  so  furnished  to  the  extent  of  the 
interest  or  claims  of  such  owner  therein  at 
the  time  of  tbe  commencement  to  do  such 
work  or  to  furnish  such  materials.  Said  lieu 
shall  likewise  attach  to  another  or  greater 
interest  In  any  of  such  property  acquired  by 
such  owner  at  any  time  subsequent  to  such 
commencement  to  do  work  or  to  furnish 
materials  and  before  tbe  establishment  of 
said  Hen  by  process  of  law,  ♦  •  •  any  per- 
son having  an  assignable,  transferable  or  con- 
reyable  Interest  or  claim  In  or  to  any  land, 
building,  structure  or  other  property  mention- 
ed Id  this  act  shall  be  deemed  an  owner." 
Under  the  findings  of  fact,  Mr.  Partridge  had 
an  equitable  interest  In  the  premises.  He 
had  contracted  with  Sheets  to  build  the  bouse 
for  him.  Mrs.  Shearman  had  furnished  him 
$2,200  with  which  to  buUd  the  house  on  this 
land,  and  when  Partridge  had  paid  for  the 
land  he  was,  by  contract,  to  receive  the  legal 
title  to  it.  He  was  in  possession  when  the 
contract  was  made,  and  had  the  supervision 
of  the  building.  Such  being  the  case,  he 
must  be  held  to  have  had  an  assignable, 
transferable,  or  conveyablo  Interest  and  claim 
to  the  land  and  premises,  sufficient  to  be  the 
owner,  within  the  meaning  of  the  statute. 
Such  Hen  under  the  statute  may  also  be  ex- 
tended to  any  other  or  greater  Interest  which 
such  owner  may  acquire  to  such  property 
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ther&MtT.  and  before  the  Hen  Is  establlShea 
by  proceBS  of  law.  MorrlBon  t.  Oarey-Lom- 
bard  Co.,  9  Dtab.  TO,  38  Pac.  238;  Sesa.  L&ws 
1890,  p.  26,  <  2.  Vn6«r  Bess.  Laws  1890,  p. 
29,  I  19.  **aU  Buch  liens  shall  relate  back  to 
the  time  of  ttae  commencement  to  do  work 
or  to  famish  materials,  and  shall  have  pri- 
ority over  any  and  every  li«i  or  inenmbranca 
SQbseqaently  InterreniDg,  or  which  may  bare 
been  created  prior  thereto,  bat  which  was 
not  then  recorded,  and  of  which  the  lienor 
under  this  act  had  no  notice.**  It  will  be 
seen  that  imder  the  flndlngs  of  fact,  Sheets 
performed  the  labor  and  fumlBhed  the  ma- 
terial between  the  9th  of  June  and  the  19th 
of  July,  1890,  and  that  the  plaintiff  com- 
menced fumlshlnp  material  for  the  building 
Jnne  9tb,  and  con^aed  to  furnish  such  ma- 
terial until  July  12, 1890.  The  plalntlfiTs  lim 
was  filed  Jaly  29th,  or  within  17  days  from 
the  date  of  the  last  material  famished.  This 
brings  the  act  of  filing  the  Hen  within  the  40 
days  limited  by  sections  10  and  11,  p.  2ft,  Seas. 
Iaws  1880.  Under  these  statates,  from  tbe 
day  the  subcontractor  or  material  man  com- 
meoces  to  famish  material,  tt  Is  notice  to  the 
owner,  and  to  all  other  persons  thereaft^ 
contracting  with  the  owner,  that  the  property 
Is  hardened  with  a  lien,  and  no  previous  no- 
tice Is  required  to  be  given  the  owner  than 
the  fact  of  the  delivery  of  the  motertal  for 
tbe  constraction  of  the  building.  Sacb  lien 
relates  hack,  to  the  time  of  the  furnishing 
materials,  and  under  section  2,  referred  to, 
the  Buboontractor  has  a  lien  upon  any  and 
all  such  property  In  like  manner  as  said  prln- 
dpal  contractor  under  section  1  of  the  act 
Sections  1  and  2  refer  to  those  persons  who 
shall  do  work,  while  section  12  refers  to  that 
class  fjt  persons  who  shall  Intend  to  do  work 
or  Intend  to  fiimlsb  materials  at  some  future 
day.  If  one  enters  into  a  contract  with  an- 
other of  a  higher  degree,  to  do  wwk  or  fur- 
nish materials  at  some  future  day,  he  may, 
vnder  section  12  of  this  statute,  file  this  state- 
ment; and  from  tbe  time  he  files  it  "he  shall 
hare  a  lien  for  snch  work  thereafter  done  by 
him,  or  for  such  materia  thereafter  fur- 
nished by  him  not  exceeding  tbe  sum  stated 
or  tbe  probable  value  thereof.**  and  such  sum 
•bidl  In  no  case  "be  a  lien  upon  tbe  property 
to  any  greater  extent  than  tbe  indebtedness 
of  said  owner  to  tbe  contractor."  Section  16L 
The  effect  of  these  provisions  is  to  protect 
bim  against  axid  to  give  him  prlorltj  over, 
any  other  subcontractors  who  might  com- 
mmce  to  do  work  oe  to  furhlsb  materials  be- 
tween the  date  of  his  contract  and  the  date 
of  Us  entering  uimn  the  performance  of  It; 
and  no  lien  can  attach  In  favor  of  any  such 
dalmant  until  he  files  this  statement  or  bo- 
gins  to  work  or  to  furnish  materials.  Any 
other  constTuctlfHi  of  these  provisions  of  the 
statute  would  render  sections  1  and  2  re- 
pngnant  to  section  12,  and  give  no  effect  to 
the  forma*,  as  applied  to  subcontractors, 
which  would  be  contrary  to  the  proper  rule 
of  construction,— that  when  an  act  Is  suscepti- 


ble ot  two  constructions,  and  one  glvai  effect 
to  an  Its  provisions  and  the  other  does  not 
the  one  giving  effect  to  all  should  be  adopted. 
These  questions  were  carefully  and  ably  cm- 
sldered  by  Mr.  Justice  Bartch  In  the  case  of 
Morrison  v.  Osr^-Lombard  Oa,  9  Utah,  70, 
88  Pac.  238,  and  were  referred  to  In  Teahen 
T.  Nelson,  6  Utah,  308,  28  Pml  764^  to  which 
reference  may  be  had. 

We  are  of  the  opinion  that  the  lien  oC  the 
I^alntur  attadied  at  the  time  the  first  mat^ 
rials  were  famished  the  contractor;  that 
Partridge,  tiie  owner,  was  bound  to  take  no- 
tice of  soeh  lien,  and  any  payments  made  by 
falm  to  the  contractor  after  such  lien  attached 
must  be  held  to  have  been  made  at  bis  risk 
and  pan.  Upon  the  whole  case,  we  find  no 
error.  The  Judgment  at  tlie  dtstrlot  emurt 
is  aflhrmed,  with  costs. 

UBBRITT,  a  J.,  and  SMITH,  ccneor. 


(10  Utab,  m) 

NEFONSET  IiAND  &  UTS-STOCK  Oa  v. 
DIXON  et  al.* 
(Supreme  Court  of  Utah.  July  37, 1894.) 
Faiixrs  to  Rsookd  Dibd— Notiob. 
The  failure  of  a  grantee  who  i>  in  pos- 
senslon  of  the  land  to  record  his  deed  does  not 
render  it  void  as  to  subsequent  purchasers,  as 
possession  la  notice  to  all  tbe  world  of  the  hold- 
er*! rights. 

Appeal  from  district  court,  fourth  district; 
before  Justice  James  A.  Miner. 

Ejectment  by  the  Neponset  Land  &  Uvo- 
Stock  Company  against  Julia  I.  IMxoa  and 
George  Eastman,  her  guardian.  Tbere  was 
a  Judgment  for  defendants,  and  plaintiff  ap- 
peals.  Affirmed. 

W.  L.  Maglnnls,  for  appelant  A.  G.  Horn, 
Stvans  &  Uogers,  and  Kimball  &  Gilbert  f<nr 
respondents. 

BARTOH,  J.  This  Is  an  action  In  eject* 
ment  brought  by  tbe  plaintiff  against  the  de- 
fendants, Julia  L  Dixon,  who  is  an  insane 
person,  and  George  Eastman,  Sr.,  ber  guard- 
Ian,  to  recovOT  possession  of  a  certain  strip 
of  land,  being  a  part  of  section  24,  township 
8  N.,  range  6  B.  It  Is  40  chains  long 
by  6  chains  and  10  links  wide,  and  It  to- 
gether with  other  land  In  the  same  section, 
was  formerly  owned  by  Albert  H.  Dixon, 
who  was  the  patentee.  Albert  fi.  Dixon 
was  at  one  time  the  husband  of  Julia  I.  Dix- 
on, but  at  the  time  the  transactions  over 
which  this  controversy  arose  took  place  he 
was  divorced  from  her.  In  the  suit  for  di- 
vorce. It  appears  the  court  ordered  him  to 
convey  to  the  defendant  Julia  I.  Dixon  a 
piece  of  land  In  section  24,  the  north  line  of 
which  should  be  94  rods  north  of  the  south 
line  of  the  section,  and  on  tbe  8th  of  June, 
1891,  he  conveyed  to  her,  by  warranty  deed, 
a  piece  of  land,  the  north  line  of  which  waa 
99  rods  north  of  the  south  line  of  section 


*  Rehearing  denied. 
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24.  and  this  Indoded  the  atrip  at  land  1b 

question.  The  defendanta  totA  Immediate 
possession,  and  were  so  In  posaeaaton  on  the 
latli  day  of  September,  when  the  same  grantor 
conveyed  by  deed,  with  other  land,  this 
aame  strip  of  land  In  controTearay,  to  Hie  plains 
tiff,  and  this  last  deed  vaa  placed  of  reoocd 
before  tiie  deed  of  tbe  derendant  JoUa  L 
DIxoB.  On  tbe  trial  tbe  Jury  retnmad  a  Tcr- 
diet  In  fsTor  of  tbe  d^endanta,  and  tbe  comt 
altered  Judgment  accwdlngly;  and,  upon  mo- 
tion tor  a  new  trial  baring  beat  denied,  tbe 
idalntlff  appealed.  Tbere  waa  a  Tast  amount 
of  erldence  latrodnoed  In  relatlcm  to  tbe 
■ereral  government  surveys,  but,  as  both  par- 
ties derive  tbelr  title  tbrougb  a  comuuM 
source,  and  as  the  land  In  qnestion  la  ad> 
mtttedly  Included  and  described  In  eacb  c«i- 
Teyance^  we  tblnk  tbe  questions  arising  luir 
der  the  several  surreys  are  not  material  to 
tbe  decision  of  this  case. 

Tbe  queatloD  wblcb  la  dedalre  at  tbe  rights 
at  tbe  parties  Is  whether  tbe  unrecorded 
deed  of  the  defendnot  Julia  I.  Dixon  Is  void 
■a  to  tbe  plaintiff  company,  under  the  facta 
and  circnmstances  relating  to  tbe  sereral 
conreyaDces.  Counstf  far  app?nant  oontenda 
that  the  fannre  to  record  the  prior  deed 
produced  such  a  result,  as  to  the  aubsequent 
purcbaser;  and  such  contention  muat  pre- 
vail, unless  tiie  appellant,  at  tbe  time  of  Its 
purcliase,  bad  actual  notice  at  tbe  prior  coo- 
▼eyance  of  the  land  In  questlcHi  to  the  de- 
fendant Julia  I,  Dixon.  It  does  not  appear 
from  the  evidence  that  the  plaintiff  ever 
waa  In  possession  of  tiie  land  In  disj^ute, 
bat  It  does  appear  tber^rom  tbat  the  de- 
fendanta  went  Into  possession,  barreated 
crops  firom  a  pOTtion  of  the  land,  and  were 
so  in  poasessltm  at  the  time  of  the  purchase 
4^  it  by  the  plaintiff.  Dnder  our  lam,  a 
conveyance  of  real  estate,  to  operate  aa  no- 
tice to  third  parties,  must  be  recordpd  In 
the  4^oe  of  tiie  recotAa  at  the  county  where- 
in the  land  Is  situate;  but,  as  between  the 
parties  tb«ret(^  such  ccmreyance  Is  binding 
without  such  record,  and  ao,  likewise,  it 
operates  as  to  all  parties  who  hare  had 
actual  notice.  Ciomp.  Laws  1888,  I  2811. 
When  the  plaintiff  was  negotiating  for  the 
purchase  of  the  land  In  questioi^  the  defend- 
ants were  the  actual  occupants  thereof  and 
tbla  waa  notice  to  the  plaintiff  of  the  exist- 
ence of  prior  rights  against  the  propo^, 
and  was  sufficient  to  c(»nply  with  the  de- 
manda  of  the  law,  because  such  occupancy 
was  sufficient  to  put  a  reasonably  prudent 
man  upon  inquiry,  and  such  inquiry  would 
have  led  to  actual  knowledge  of  tbe  rights 
under  which  the  defendants  held  possession, 
and  of  the  state  of  tbe  title.  Such  occupan- 
cy tberefwe  amouoted  to  actual  notice  to 
all  tbe  world.  This  court,  on  a  former  oc- 
casion, in  reference  to  tbe  same  question, 
through  Kr.  Justice  Blackburn,  said:  "We 
think,  therefore,  that  a  person,  at  his  peril, 
deals  with  or  purchases  real  estate  of  one. 
In  the  possession  of  another,  although  said 


possession  may  be  consistent  with  the  record 
titlei  It  Is  eur  to  find  out  the  real  situa- 
tion by  inquiry  of  the  party  In  posseaston, 

and  it  is  his  duty  to  do  so."  Toland  r.  Co- 
rey. 6  Utah.  382,  24  Fac.  100;  Fom.  Eq.  Jur. 
I  697.  It  also  appeara  from  the  erldenoe 
that  the  grantor  Informed  aa  officer  of  the 
plaintiff,  at  the  time  of  the  ddivor  at  tbe 
deed,  that  he  had  convened  the  land  la 
questlui  to  his  wife;  and,  while  there  seema 
to  be  ooaflict  in  the  eridenos  on  this  point, 
yet,  the  jury  havlcg  paased  iu>an  It,  this 
court,  undo-  the  circumstances  apparent 
from  tbe  record,  will  not  Inquire  aa  to  what 
Influoiee  It  may  hare  had  iip<m  the  Juiy  In 
arriving  at  their  vordict 

Numerous  errors  have  been  assigned  upon 
tba  rulings  of  the  court  In  regard  to  the  ad- 
missibility of  evidence^  and  upon  its  diarge 
to  tbe  Juqr;  and.  while  tiiey  hare  not  escaped 
our  notice,  yet,  upon  due  consideration,  we 
are  of  the  i^lnion  that  none  of  them  are  of 
suffldent  materiality  to  tbe  decisl<m  at  tiila 
case  to  require  separate  discussion.  Tboe 
appears  to  be  no  rerenlble  errw  In  the  no- 
ord.    The  Judgment  is  affirmed. 

MBSBITT.  a  J.,  and  SUITH,  J.,  com. 


(U  Utah.  318) 

MBXICAN   INTERNATTOXAXt  BAMKCYQ 
CO.  T.  UCHTEXSTBIN.' 
(Saprenw  Court  of  Utah.  July  27, 1804.) 

OoMTUOis— 6au  or  Lonaax  Ticksts— Pabi 

DELicra 

A  prioclpat  cannot  recover  money  n- 
celred  by  Its  aliesed  a^nt  from  the  sale  of  lot- 
ticketa  delivered  to  the  latter  by  the  former 
r  an  Sffreemtnt  tbat  ho  shall  aeooont  for 
the  proceeds. 

Appeal  fhmi  district  court;  third  district; 
before  Justice  S.  A.  MerritL 

Action  by  the  Mexican  International  Bank- 
ing Company  agalnat  Henry  Ucbtensteln. 
Thwe  was  a  rerdict  for  d^endant,  and, 
from  an  order  granting  plaintiff  a  new  txial, 
defendant  appealsu  Beversed. 

Frank  Pierce,  for  appellant  S.  B.  Lewis 
and  O.  Ira  Krebs,  for  respondent. 

SMITH.  J.  The  plaintiff  la  a  corporation 
engaged  in  tbe  lottoy  business  under  the 
name  of  the  Jnarez  Lottery,  with  headquar- 
ters In  Mexico.  It  delivered  lottery  tickete 
to  defendant  in  Ban  Frandsoo,  to  be  sold. 
The  defendant  accounted  to  It  for  sometlilng 
over  $25,000  of  the  proceeds  of  the  sales  of 
such  lottery  tickete,  and  paid  over  that 
amount,  but  retained  and  failed  to  pay  over 
$1,682.75.  Tbe  plaintiff  sues  to  recover  this 
balance  for  mon^  had  and  received  to  olaln- 
tiff*s  use.  The  defendant.  In  his  answer, 
daima  tbe  tickets  woe  valueless,  and  that 
be  Is  not  liable.  The  case  was  tried  by  a 
jury,  and  after  bearing  plalntifTa  ertdence 
the  court  Instructed  the  Jury  to  bring  in  a 

*Bdiearing  denied. 
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verdict  for  the  defendant  Motion  for  a  new 
trial  was  made  by  plaintiff,  and  granted. 
From  the  order  granting  a  new  trial  the  de- 
fendant prosecutes  tills  appeal. 

The  evidence  of  plaintiff  proved  that  Jt 
fnrnlsfaed  lottery  tickets  to  the  defendant, 
and  that  the  defendant  sold  them  for  the 
plaintiff,  and  collected  $1,082.75  which  he  re- 
fused to  pay  over  to  the  plaintiff.  The  only 
qnestion  raised  by  the  appeal  Is,  can  the 
plaintiff  recover  of  the  defendant  the  money 
collected  by  him  from  the  sale  of  the  lottery 
tickets  which  he  received  from  plaintiff,  and 
sold  for  it?  The  transaction  took  place  In 
San  Francisco.  The  laws  of  California  were 
Introduced  In  evidence,  and,  among  other 
things,  provide  (Pen.  Code,  §  321):  "Every 
person  who  sells,  gives,  or  In  any  manner 
whatever  furnishes  or  transfers  to  or  for 
any  other  person  any  ticket,  chance,  share  or 
Interest,  or  any  paper,  certificate  or  Instru- 
ment purporting  or  understood  to  be  or  to 
represent  any  ticket,  chance,  share  or  Interest 
in  or  depending  upon  the  event  of  any  lot- 
tery. Is  guilty  of  a  misdemeanor."  It  is 
not  denied  that  the  plaintiff  and  defendant 
together  set  al>out  to  deliberately  violate  this 
statute,  and  deliberately  intended  and  con- 
trived together  to  commit,  and  did  commit, 
the  crime  Inhibited  by  It  The  contention 
on  the  part  of  the  respondent  is  that,  the 
defendant  being  an  agent  of  plaintiff,  and 
having  received  these  lottery  tickets  as  Its 
agent  and  having  sold  them,  he  cannot  ques- 
tion the  right  of  his  principal  to  an  account- 
ing by  reason  of  any  defect  in  their  title,  or 
for  the  reason  that  \n  fact  no  value  was 
parted  with  when  the  tickets  were  sold.  The 
innposltlon,  as  stated  by  respondent  in  his 
brief.  Is  as  follows:  "An  agent  who  has  re- 
ceived money  from  or  In  behalf  of  his  prin- 
cipal cannot  defeat  an  action  brought  by 
the  principal  to  recover  It  upon  the  ground 
that  the  contract  under  which  the  money  was 
paid,  or  the  transaction  from  which  It  was 
realized,  or  the  purpose  to  which  It  was  de- 
voted, was  illegal."  Many  authorities  are 
cited  which  sustain  this  proposition.  See 
I^nters'  Bank  of  Tennessee  v.  Union  Bank 
of  Louidana,  16  Wall.  483;  McBlalr  v.  Gibbes, 
17  How,  232;  a-ooks  v.  Martin,  2  Wall.  70; 
Mechem,  Ag.  fi  52G;  Story,  Ag.  p.  620;  Arm- 
strong V.  Bank,  133  U.  S.  433-470,  10  Sup. 
Ct  450.  Many  other  cases  are  cited,  and 
may  be  fouud,  which,  In  a  general  way,  sus- 
tain the  proposition  contended  for  by  the 
respondent  The  real  vice  of  the  contention 
on  the  part  of  the  respondent— and.  It  would 
appear,  the  real  error  committed  by  the  trial 
court  In  granting  the  new  trial— was  In  hold- 
ing that  the  defendant  was  an  agent  of  the 
plaintiff  at  all.  Both  these  parties,  plaintiff 
and  defendant,  were  entrased  In  the  com- 
mission of  crime,  each  actively  participating 
in  it.  Under  our  statute,  both  are  princi- 
pals in  that  act.  No  contract  between  them- 
selves could  change  their  relations,  so  far 
as  the  law  is  concerned.    Each  was  ac- 


tively aiding  and  assisting  In  the  commis- 
sion of  a  crime,  and  now,  having  commit- 
ted the  crime,  and  procured  the  fruits  of  the 
criminal  enterprise,  they  come  Into  the  civil 
courts,  and  ask  the  agetncy  of  the  law  in 
a  division  and  application  of  the  proceeds 
of  their  criminal  adventure.  The  question 
Is,  can  this  be  permitted?  It  Is  not  simply  a 
case  whwe  the  plaintiff,  in  good  conscience, 
ought  not  to  insist  upon  the  bargain  made 
through  an  agent  with  a  third  person,  nor 
Is  It  a  transaction  voidable  on  account  of 
its  l>elng  against  public  policy,  but  the  trans- 
action Is  criminal  In  itself.--<n'lmlnal  In  Cali- 
fornia, where  it  was  effectuated,  and  crim- 
inal In  Utah,  where  the  civil  courts  are  asked 
to  divide  the  proceeds  of  the  crime.  This, 
it  seems  to  us,  is  the  distinction  between  the 
cases  cited  by  the  respondent  and  cases 
which  hold  to  the  doctrine  that  the  civil 
court,  where  It  finds  both  parties  In  equal 
fault,  leaves  them  in  the  same  condition  in 
which  it  finds  them.  Two  cases  are  cited 
by  appellant  which  appear  to  be  directly  In 
point  In  this  case:  I^nahan  v.  Pattlson,  1 
Flip.  410,  Fed.  Cas.  No.  8,036,  and  Udall  v. 
Metcalf,  5  N.  H.  396.  Both  those  cases  ap- 
pear to  be  exactly  alike.  The  one  at  bar, 
and  the  matter  In  controversy  In  each,  was 
money  received  by  a  so-called  agent  for  the 
purchase  price  of  lottery  tickets.  It  was 
held  that  the  plaintiff,  the  lottery  company. 
In  neither  case  could  recover.  The  employ- 
ment of  an  agent  to  sell  tickets  In  a  lottery 
is  void.  See  Mechem,  Ag.  I  38.  Therefore, 
the  relation  never  In  fact  exists.  As  we  have 
already  stated,  both  parties  are  principals. 
They  are  both  In  equal  fault,  and  It  woald 
appear  to  be  a  monstrous  doctrine  If  partici- 
pants in  crime  may  invoke  the  power  of  the 
civil  courts  to  determine  which  of  them  Is 
entitled  to  a  particular  share  of  the  spoils 
resulting  from  their  criminal  adventure.  If 
they  may  do  this  In  a  lottery  case,  there  cer- 
tainly can  be  no  reason  why  It  may  not  be 
done  In  a  case  where  one  steals,  and  the 
other  receives  and  sells  the  stolen  goods,  there 
being  an  agreement  to  that  effect  In  ad- 
vance. If  an  action  were  filed  for  an  ac- 
counting by  the  thief  against  the  person 
with  whom  he  had  an  agreement  to  receive 
and  Bell  stolen  goods,  and  who  In  fact  so 
received  and  sold  them.  It  Is  hardly  possible 
that  any  civil  court  would  hesitate  to  dis- 
miss such  action  upon  the  bare  pr?sentatl  ja 
of  It  In  fact  such  cases  have  arisen,  and 
the  soltdtors  have  been  punished  fur  con- 
tempt for  bringing  auch  matters  to  the  at- 
tention of  the  civil  courts,  and  the  p  irtles 
hanged.  See  Everet  v.  Williams,  2  Poth.  Obi. 
(by  Evans)  3;  Spalding  v.  Preston,  21  Vt 
9.  We  fall  to  see  any  reason  why  this  cai^e 
does  not  belong  to  exactly  the  same  class. 
This  money  no  more  belongs  to  the  plain- 
tiff or  defendant  than  If  it  had  been  stolen 
by  one  or  the  other  of  them,  or  both.  They 
have  simply  obtained  It  by  means  of  a  crlm- 
inal  enten>ri8e,  and  ^%§^§,^^^^<i!^^i 
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DO  wise  changes  tlie  relatLon  of  the  parties 
to  each  other.  In  Sykes  t.  Beadon,  11  Ch. 
DlT.  196,  Lord  Bldon  said  he  would  not  sit 
to  take  aji  account  between  two  robbers  on 
Hamudow  heath.  No  more  wlU  we  stt  to 
take  an  account  between  two  thlerea  from 
San  Francisco,  and  that  Is  what  we  are 
asked  to  do  here.  We  are  dearir  of  the 
oplnton  that  it  Is  a  matter  which  ought  never 
to  hare  been  brought  to  the  attention  of 
any  civil  court.  The  order  of  the  court  be- 
low granting  a  new  trial  Is  reversed,  and 
the  cause  remanded  to  the  court  below  to 
dismiss  the  action. 

MINER  and  BARTCH,  33.,  concur  hi  the 
result  reached. 


BARTON  et  al.  v.  SOUTH  JORDAN  CO-OP- 
ERATIVE aiERCANTlLE  &  MANUF'G 
INST.' 

(Supreme  Court  of  Utah.  July  27.  1801.) 

ATTACBMENT8 — PKIORITT  OY  LiBX— MiSXOMBR. 

Z.,  in  aa  action  BKainst  the  S.  J.  C.  Mer- 
cantile Institution,  levied  an  attachment.  B., 
fiubsequent  to  such  levy,  attached  the  same 
property  in  an  action  against  the  Bame  defend- 
snt.  but,  on  discovering  that  its  proper  name 
was  the  S.  J.  C.  Mercantile  &  Manufacturing 
Institution,  amended  his  complaint,  and  levied 
an  alias  attachment.  Afterwards,  7..  (who  had 
recovered  Judgment),  with  leave  of  the  defend- 
ant,  amended  his  complaint.  There  was  no  cor- 
poration of  the  first  name.  Held,  that  Z.'s  at- 
tachment lien  was  prior. 

Appeal  from  district  cour^  third  district; 
before  Justice  S.  A.  Merritt 

Attachment  by  Barton  Bros,  against  the 
South  Jordan  Co-operative  Mercantile  & 
Manufacturing  Institution.  From  a  Judg- 
ment adjudging  plaintiffs*  attachment  sub- 
sequent to  that  of  another  attaching  creditor, 
plaintiffs  appeal.  Affirmed. 

Jones  &  Scbroeder,  for  appellants.  Rich- 
ards &  Richards,  for  respondent 

BARTCH,  J.  This  is  a  case  In  which  one 
attachment  creditor  of  the  defendant  corpo- 
ration claims  a  lien  on  the  property  superior 
to  that  of  another  such  creditor.  It  appears 
from  the  record  that  on  January  8,  1804,  the 
Zlon's  Co-oporatlve  Institution  brought  an 
action  against  the  South  Jordan  Co-operative 
Mei-cantile  Institution  to  recover  the  sum  of 
$1.8a3.10.  and  levied,  through  the  United 
States  marshal,  a  writ  of  attachment  upon  a 
stock  of  merchandise  In  the  defendant's  pos- 
session. On  January  11,  1894,  Judgment  was 
entered  In  faror  of  the  plaintiflT  and  against 
the  defendant.  On  .January  12, 1804,  the  ap- 
pellants commenced  an  action  against  the 
same  defendant  to  recover  $570.70,  and  by 
the  same  officer  attached  the  same  merchan- 
dise. After  judgment  had  boen  rendered  for 
the  plaintiff  in  the  first  action,  and  suit  bad 
been  brought  by  the  appellants,  It  was  dis- 
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covered  that  a  mistake  In  tiw  name  of  the 
defendant  had  beesx.  made  In  both  actions, 
by  omitting  the  words  "&  MaAUfacturing'* 
after  the  word  "Mercantile,"  and  before  the 
word  "Institution."  On  January  15,  ISM, 
the  e^peUonts  filed  an  amended  complaint, 
so  as  to  correct  the  error  caused  by  the  omis- 
sion, and  on  the  next  day  levied  an  alias 
writ  of  attachment  on  the  same  goods  by 
the  same  officer.  On  January  17,  IKU,  the 
plaintiff  In  the  first  action,  by  consent  and 
agreement  In  open  court  of  all  parties  to  that 
action,  and  by  order  of  court,  amended  Its 
complaint  by  Inserting  the  omitted  words, 
and  amended  the  record  so  as  to  state  the 
true  name  of  the  d^ndont;  and  on  the 
same  day  the  United  States  marshal  readver- 
tlsed  the  goods  levied  upon  for  sale  under 
execution  In  the  first  action,  and  It  appears, 
as  a  result  of  the  sale  under  that  execution, 
he  had  In  his  possession  $800.  On  January 
27,  1804,  the  appellants  obtained  judgmmt 
for  their  claim,  and  on  the  29th  executlim 
was  Issued  therefor  to  the  same  officer.  Od 
February  15,  1894,  the  appellants  moved  the 
court  for  an  order  directing  the  officer  to  ap- 
ply a  sufficlmt  amount  of  the  money  in  his 
hands  on  the  execution  In  favor  of  the  appel- 
lants to  satisfy  their  Judgment  This  mo* 
tlon  was  dmled,  and  an  s^peal  iwoeecuted 
to  this  court 

The  ouly  material  question  raised  Is  wheth- 
er the  appellants,  under  the  facts  and  cir- 
cumstances apparent  from  the  record,  have 
a  paramount  lien  on  the  funds  In  the  hands 
of  the  officer.  It  Is  mntended  by  counsel  for 
appellants  that  there  was  an  attempt  to  sub- 
stitute a  new  defendant  after  Judgment  and 
that  neither  at  the  time  of  the  amendment 
nor  at  the  hearing  of  appellants*  motion  to 
npply  the  money  in  satlsfactlim  of  their  Judg- 
ment, was  there  any  evidence  Introduced  to 
show  the  identity  of  the  South  Jordan  Co- 
operative Mercantile  Institution  and  the 
South  Jordan  Co-<^erative  Mercantile  & 
Manufacturing  Institution.  If  there  was 
any  doubt  on  the  point  of  Id^ttty.  such 
doubt  would  seem  to  have  been  removed  by 
the  affidavit  of  one  of  the  counsel  for  th? 
appellants,  as  shown  by  the  record,  a  portion 
of  which  reads  as  follows:  "Affiant  furthL. 
states  that  there  Is  no  such  corporation  as 
South  Jordan  Co-operative  Mercantile  Insti- 
tution, but  that  the  true  name  of  the  corptira- 
tion  whose  proper^  was  attached  herein  w.is 
and  Is  South  Jordan  Co-operaUve  Mercan- 
tile &  ManuCiicturing  Institution."  This  Is 
plain  and  to  the  point;  and  agrees  perfectly 
with  the  amendment  With  such  an  affi- 
davit In  the  record,  how  can  counsel  ques- 
tion the  Identity  of  the  defendant?  If  the 
amendment  worked  no  change  of  defendant 
how  could  It  alter  the  status  of  the  several 
parties  to  the  proceedings?  It  could  pro- 
duce no  hardship  on  the  appellants,  fOr  It 
left  them  In  the  same  position  In  which  they 
were  before  It  was  made,— Junior  llraoin. 
Nor  docs  It  appear  that  they  were  misled  by 
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It,  Cor  tbey  were  acqmUnted  witb  aU  tba 
facts  in  relatUm  thereto.  Nor  was  tiiere  any 
ckilm  of  fraud  or  coUiulon  between  Uie 
plaintiff  and  defendant  In  the  first  action. 
The  omission  was  simply  a  mistake  which 
both  attachmmC  creditors  Innocently  made. 
It  was  technical,  merely,  and  attended  with 
no  s^ous  consequences.  The  defendant  was 
present  In  open  court,  and  consented  to  the 
amendment.  It  thei-eby  -vraired  its  rif^ht  to 
object  to  the  action  of  the  coor^  and  a  subse- 
quent attaching  creditor  can  tahe  no  adran- 
tage  because  of  sndi  waiver,  unless  It  causes 
substantial  Injustice  to  such  creditor.  It  was 
within  the  sound  discretion  of  the  court, 
under  all  the  circumstances,  and  In  f  nrttier- 
anoe  of  justice,  to  allow  the  am^dment  to 
be  made,  and  to  wder  the  record  to  be 
amended  nunc  pro  tunc.  A  district  coort 
has  the  power  to  amend  Its  records,  even 
after  the  term;  and  the  court  below  baring 
exercised  Its  dlscreticm,  upon  its  own  view  of 
the  fiicts,  this  court  will  not  Interfere.  An 
amendment  to  a  complabit,  aa  In  the  case  at 
bar,  which  causes  no  incr«tse  In  the  amount 
to  be  recovered,  and  Introduces  no  new  cause 
of  action,  will  not  dissolve  an  attadiment 
2  Gomp.  Laws  Utah  1888,  |  3266;  Drake, 
Attachm.  H  273,  287;  Aug.  &  A.  Corp.  p. 
77,  S  4;  SUcer  r.  Bank,  16  How.  576;  Jones 
r.  Leirts,  47  Am.  Dec.  338;  Barber  t.  Briscoe, 
d  Mont.  341,  23  Pac.  720;  Gartwrlght  v. 
Chaber^  49  Am.  Dec.  742;  Frink  v.  Frink, 
80  Am.  Dec.  189;  Rudolf  v.  UcDonatd,  6 
Xeb.  1G3;  King  v.  Bumham,  129  Mass.  588; 
In  re  Schroeder's  Estate,  46  Cal.  305.  It  Is 
the  duty  of  the  courts  In  every  stage  of  an 
action,  to  disregard  any  error  or  defect  in 
the  pleadings  or  proceedlugs  which  does  not 
affect  the  substantial  rights  of  the  parties. 
2  Comp.  Laws  Utah  1888,  fi  3258. 

We  are  of  the  opinion  that  the  amendment 
In  this  case  was  not  fatal  to  the  lien  of  the 
first  attachment  creditor,  that  his  lien  Is  par- 
amount to  that  of  the  appellants,  and  that 
the  court  did  not  err  In  Its  ruling.  The  judg- 
ment Is  affirmed. 

31INEB  and  SMITH,  JJ.,  concur. 


CITY  OP  SPEINGVILLB  r.  JOHNSON. 
^Supreme  Court  of  Utah.  July  27, 1894.) 
Taxation— Lamds  Owxan  bt  Hdiijcifal  C9obpo- 
aATiDHB  ExBMrr. 
Lands  owned  by  a  city  are  not  taxable, 
being  exempt  under  1  Comp.  Laws,  S  20m). 

Appeal  Ctom  district  oour^  first  district;  be- 
finre  Justtee  S.  W.  Smith. 

Action  by  the  dty  of  SprlngvUIe  against 
Dm  01  Johnson.  ^Diere  was  a  judgment  for 
plalntUt  tnm  which  defoidant  appealed. 

A.  D.  Gash  and  Wtlliams,  Van  Cott  & 
Antfaerlnnd,   for   appellant.     Sutherland  & 
E&>wat,  for  respondent. 
v^Tp.nalO— 37 


MBBBTTT,  Q.  T.  This  action  was  brongfajt 
by  plaintiff  to  quiet  title.  The  plaintiff  ta 
a  mimicdpal  corporation  organized  under  a 
special  charts  (1  Gomp.  Laws,  p.  474).  For 
many  years  prior  to  1892,  it  was  the  owner 
of  about  900  acres  of  Tand,  situate  within  its 
corporate  limits,  wMch  was  lot  used  for  any 
corporate  purpose,  but  was  rented  for  pas* 
tnrage  of  cattle,  from  which  the  city  derived 
revenue.  Taxes  for  county  and  territorial 
purposes  were  assessed  against  this  land  in 
1802,  and  upon  failure  of  the  dty  to  pay  such 
taxes  the  lands  were  sold  to  defendant.  A 
bill  was  filed  by  plaintiff  in  the  court  below 
for  a  decree  that  the  land  was  exempt  from 
taxation,  and  that  the  tax  sale  thereof  was 
void ;  that  plaintiff  be  quieted  and  confirmed 
in  its  title  and  ownership  of  the  land.  On 
the  trial  of  the  case  the  court  found  (1)  that 
the  facta  stated  In  the  complaint  were  true; 
(2)  that  the  real  property  described  In  the 
complaint.  In  1892,  was  situated  witiiln  the 
limits  of  SprlDgvlUe,  a  municipal  corporation 
having  a  charter  as  a  dty,  and  the  same  was 
then  owned,  and  had  wen  for  many  years, 
by  the  said  city,  and  ased  for  profit  by  the 
said  city,  by  renting  the  said  lands  for  pas- 
turage. As  condustons  of  law,  the  court  be- 
low held  that  the  plaintiff  was  the  own»  in 
fee  of  the  land,  that  It  was  not  liable  to  tax- 
ation, and  the  proceedings  to  tax  the  same 
were  Illegal  and  void;  and  a  decree  was  en- 
tered annulling  the  sale  of  said  premises,  and 
quieting  and  confirming  title  of  plaintiff. 

The  only  question  In  the  case  is  whether 
Hie  real  estate  owned  by  the  plaintiff,  and 
described  in  the  complaint,  was  liable  to  tax- 
ation for  county,  school,  and  territorial  pnr- 
poses  In  1892.  By  legal  Implication  and  by 
express  statute,  it  was  so  exempt  By  a 
general  provision  the  revenue  law  professes 
to  make  all  property  within  the  territory 
taxable.  Even  in  the  absence  of  any  exprera 
exemptions,  It  Is  settled  by  the  authorities 
that  the  property  of  a  munldpal  corporation 
could  not  be  subject  to  taxation  under  such 
general  provision.  It  is  a  prindple  of  Inter- 
pretation of  statutes  that  they  do  not  apply 
to  the  sovereign,  unless  named.  Hie  state 
is  sovereign,  and  all  public  corporations  par- 
take of  sovereignty,  and  the  rules  exempting 
sovereigns  apply  to  such  corporations.  End. 
Interp.  St.  §S  161.  163.  In  Van  Broeklfai  v. 
State  of  Tennessee,  117  U.  S.  161,  173,  6  Sup. 
Ct  670,  the  court  uses  this  language:  "Gen- 
eral tax  acts  of  a  state  are  never,  without 
the  clearest  words,  held  to  Include  Its  own 
property  or  that  of  Its  municipal  corpora- 
tions, although  not  In  terms  exempt  from  tax- 
ation." In  the  case  of  U.  S.  v.  Railroad  Co., 
17  Wall.  322,  the  supreme  court  of  the  United 
States  say:  "A  municipal  corporation,  like 
the  city  of  Baltimore,  Is  a  representative,  not 
only  of  the  state,  but  la  a  portion  of  its  gov- 
ernmental power.  •  •  •  As  a  portion  of 
the  state  In  the  exercise  of  a  limited  portion 
of  the  powers  of  the  state.  Its  revennee.  like 
those  of  the  tMate,  are  not  subject  to  taxa- 
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tlon."  Low  T.  Lewis,  46  Cal.  550;  People 
V.  Doe,  36  CaL  220;  Cooler,  Tai'n,  172;  Di- 
rectors of  Poor  V.  School  Directors,  42  Pa. 
St  21.  The  statute  of  the  territory  contains 
an  express  exemption.  1  Comp.  Laws,  p. 
720,  S  2009,  Bubsec.  2.  provides  that:  "All 
property  situate  in  this  territory  is  taxable, 
except  •  •  *  (3)  Property  owned  by  this 
territory,  or  any  coimty,  city  or  school  dis- 
trict." By  section  2  of  tlie  charter  of  Sprlng- 
vUle,  general  powers  are  given  as  followB: 
"TTie  Inhabitants  of  said  city,  by  the  name 
and  style  aforesaid,  shall  have  power  •  •  • 
to  purchase,  receive  and  hold  property,  real 
and  personal,  In  said  city;  to  purchase,  re- 
ceive and  hold  real  estate  beyond  the  city  for 
burying  grounds  or  other  public  purposes  for 
the  Inhabitants  of  said  city;  to  sell,  lease, 
convey  and  dispose  of  property,  real  and  per- 
sonal, for  the  benefit  of  said  city;  to  improve 
and  protect  said  property,  and  do  all  other 
acts  in  relation  thereto  as  a  natural  person." 
1  Comp.  Laws,  p.  474,  §  2.  Power  Is  here 
given  to  buy,  sell,  and  hold  property  In  the 
city,  without  restriction.  The  next  specifica- 
tion of  pow«:  is  equally  as  expressive:  "The 
city  may  Improve  Its  real  property  and  hold 
It  to  derive  revenue  by  leasing  or  selling,  and 
by  the  standard  of  the  rights  of  natural  per- 
sons." Appellant's  counsel  have  devoted  the 
greater  part  of  their  brief  in  citing  authori- 
ties on  the  construction  of  statutes.  We  do 
not  deem  it  necessary  to  devote  attention  to 
them,  for,  while  they  are  doubtless  good  law 
when  applied  to  statutes  whose  language  Is 
ambiguous.  In  this  case  the  exemption  from 
taxation  of  the  property  of  cities  is  so  clear 
and  expressive  that  there  would  seem  to  be 
no  room  for  any  doubt,  or  necessity  of  resort- 
ing to  any  rule  of  construction.  The  exemp- 
tion l8  absolute,  and  depends  upon  no  condi- 
tion but  ownership  by  the  city.  Railroad  Co. 
T.  Dennis,  116  U.  S.  605,  6  Sup.  Ct  623.  The 
Judgmrait  is  affirmed. 

MINER  and  BARXCH.  JJ^  concur. 


PEOPLE  ex  rel.  MURPHY,  County  Attorney, 
V.  MCALLISTER. 

(Supreme  Court  of  Utah.   July  27,  1884.) 
Municipal  Corpokations— Appointment  and  Ri< 

HOVAL  OF  OPPICBBS  —  FOVBBS  OF  MaTOB  ANO 

Council. 

1.  Under  Sess.  Laws  1892,  p.  17,  c.  18,  S  3, 
authorizing  the  mayor  of  Salt  I^lce  City  to  ap- 
point all  officers  theretofore  appointed  hy  the 
muncil,  the  mayor  has  no  power  of  removal. 

2.  Under  the  charter  of  Salt  Lnlie  City 
(Comp.  Laws  IHSS,  i  313),  providing  that  per- 
80DB  appointed  to  office  may  be  removed  by  a 
two-thirds  vote  of  the  council,  for  f»nse,  and 
after  hearine,  and  that  all  officers  apiioiated 
\}y  the  couDefl  may  be  removed  nt  any  tune  by 
two-thirds  vote,  an  appointive  officer  can  only 
be  removed  by  the  council  for  caase,  and  after 
heariQg. 

Appeal  from  district  court,  third  district; 
before  Justice  S.  A.  Merrltt 
Quo  warranto,  at  the  relation  of  the  coun^ 


attorney,  on  the  complaint  of  Alma  S.  Ken- 
dall against  James  G.  McAllister.  There 
was  a  judgment  for  defendant,  from  whldi 
plaintiff  appealed.  Reversed. 

N.  W.  SonnedeckOT  and  Frank  Pierce,  for 
aivellant  E.  D.  Hoge,  for  respondent. 

BARTCH,  J.  This  Is  an  action  In  the  na- 
ture of  quo  warranto,  brought  under  chapter 
6,  2  Comp.  Laws  Utah  1888,  p.  337,  to  teat 
the  right  of  the  respondent  to  hold  the  office 
of  inspector  of  provisions  for  Salt  Lake  City, 
and  to  discharge  the  duties  and  receive  the 
emoluments  thereof.  The  defendant  demur- 
ed  to  the  complaint  on  the  ground  tliat  It 
did  not  atate  facts  sufficient  to  constitute  a 
cause  of  action.  After  arguments  of  counsel 
the  demurrer  was  sustained,  and,  the  plain- 
tiff electing  to  stand  by  his  complaint.  Judg- 
ment was  entered  In  favor  of  the  defendant. 
From  this  Judgment  the  plaintiff  appealed, 
assigning  as  error  the  sustaining  of  the  de- 
murrer and  the  entering  of  judgment  for  the 
defendant  Among  other  facts  stated  In  the 
complaint,  it  appears  that  on  the  18th  day  of 
November,  tSii'i,  the  appellant.  Alma  S.  Ken- 
dall, was  appointed  to  the  office  of  insiiet-tnr 
of  provisions  In  and  for  Salt  Lake  City.  Pur- 
suant to  his  appointment  he  qualified,  was 
duly  commissioned,  and  then  entered  upon 
the  discharge  of  the  duties  of  his  office,  and 
ever  since  has  held  the  same  and  performed 
the  duties  thereof.  It  further  appears  that 
on  the  24th  day  of  November,  1803,  while  the 
appelant  was  performing  the  duties  of  such 
Inspector,  lion.  R.  N.  Baskin,  as  mayor  of 
Salt  haix  City,  submitted  to  the  city  council 
a  writing  which  reads  as  follows;  "Fi'om 
the   Mayor.    Gentlemen:  I  hereby  appoint 
Mr.  A.  C.  Young  to  the  office  of  inspector  of 
provisions  for  the  city,  In  place  of  A.  8.  Ken- 
dall, who  is  hereby  removed,  and  submit  the 
appointment  to  you  for  confirmation.  Re- 
spectfully, R,  N.  Basklu,  Mayor."   The  coun- 
cil refusing  to  confirm  the  appointment  of 
Young,  the  mayor,  on  the  2d  day  of  January, 
1894,  In  a  similar  way,  and  without  specify- 
ing any  cause  for  the  removal  of  Kendall, 
submitted  the  appointment  of  James  G.  Mc- 
Allister "to  fill  the  vacancy  caused  by  the  re- 
moval of  A.  S.  Kendall."  It  appears  thatthU 
api)ointmentwas  referred  to  thecommittecon 
sanitary  rules  and  quarantine,  and  it  after- 
wards reported  that  they  had  carefully  Inves- 
tigated the  matter,  and  recommended  that  the 
appointment  of  McAllister  be  confirmed  by  the 
council.  Thereupon,  the  council,  on  the  lOth 
day  of  January,  18&i,  adopted  the  following 
resolution:  "Resolved,  that  the  office  of  In- 
spector of  provisions  be  and  the  same  Is 
hereby  declared  vacant,  and  that  Mr.  Ken- 
dall be  and  he  Is  removed."  The  council 
then  confirmed  the  appointment  of  McAi- 
llster.   Thereupon,  Kendall  presented  his  bUl 
for  services,  and  was  refused  payment  there- 
of, and  his  services  were  no  longer  recognized 
by  the  council.  Such  are  the  facts  set  oat 
in  the  comx>lalnt,  so  far  as  t^^^^^^^^ces- 
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saty  to  the  decision  of  this  case.  Both  par- 
ties to  this  action  have  argued  the  case  on 
Its  merits,  without  raising  any  objection  to 
the  form  of  the  pleadings,  and  It  will  there- 
fore be  considered  on  the  questions  presented 
In  the  briefs  of  counsel 

The  first  question  presented  Is  whether  the 
mayor  of  Salt  Lake  City  has  the  power  to 
remove  an  appointive  officer.  The  statute 
law  for  appointment  and  removal  of  city 
offic^ns  in  Salt  Lake  City,  so  far  as  material 
and  applicable  to  this  question,  Is  as  follows: 
"ThOTe  shall  be  appointed  *  •  •  Inspec- 
tors •  •  •  and  such  other  officers  and 
agents  as  the  city  council  may  from  time  to 
time  direct  and  appoint"  Comp.  I-aws 
Utah  1888,  p.  339,  9  312.  Section  313  pro- 
vides: "Every  person  elected  or  appointed 
to  any  office  under  the  provisions  of  this  act, 
may  be  removed  from  such  office  by  a  vote 
of  two-thirds  of  the  city  council;  and  no  offi- 
cer shall  l>e  removed  except  for  cause,  nor 
unless  fumlahed  with  the  charges;  and  the 
council  shall  hare  power  to  compel  the  at- 
tendance of  witnesses  and  the  production  of 
papers  when  necessary  for  the  purpose  of 
such  trial,  and  shall  proceed,  within  ten 
days,  to  hear  and  dettf  mine  upon  the  merits 
of  the  case;  and  If  such  officer  shall  neglect 
to  appear  and  answer  such  charges,  then  the 
council  may  declare  the  office  vacant.  All 
officers  appointed  by  the  council  may  be  re- 
moved at  any  time  by  vote,  at  discretion  of 
two-thirds  of  said  cooncil,  and  any  officer 
may  be  suspended  until  the  disposition  of 
charges  preferred  against  him."  Section  314 
provides,  "Whenever  any  vacancy  shall  hap- 
pen by  the  death,  resignation  or  removal  of 
any  officer,  such  vacancy  may  be  filled  by  the 
city  council,"  and  then  provides  how  certain 
officers  shall  qualify  before  entering  upon 
the  discharge  of  their  duties.  Section  353 
provides  that  the  council  shall  have  power 
"to  regulate  the  Inspection  of  tobacco,  also 
of  floor,  meal,  pork,  beef,  and  other  pro- 
visions, and  salt  to  be  sold  In  barrels,  hogs- 
heads or  other  vessels."  and  section  350  em- 
powers the  council  to  appoint  inspectors,  and 
regulate  their  duties,  and  prescribe  their 
fees.  Section  400  reads  as  follows:  "The 
mayor  of  Salt  Lake  City  shall  have  power 
to  appoint,  by  and  with  the  advice  and  con- 
sent of  the  city  council,  the  regular  police  of 
said  city,  to  the  number  which  may  from 
time  to  time  be  prescribed  by  the  city  council, 
and  remove  the  same  at  pleasure,"  etc. 
These  several  sections  are  found  In  the  char- 
ter of  Salt  Lake  City,  and  at  the  time  of  the 
passage  of  the  general  act  providing  for  the 
incorporation  of  cities,  approved  aiarch  8, 
1888,  they  compi-Ised  the  law  relating  to  the 
appointment  and  removal  of  city  officers. 
Sections  312  and  35(1,  above  quoted,  confer 
upon  the  city  council  the  power  to  appoint 
eertain  dty  officers.  Including  an  Inspector 
of  provisions;  and  this  power  seems  to  exist 
xmder  either  section,  but  more  specifically  uu- 
Oet  tlie  latter,  w  far  as  inspector  of  pro- 


visions is  concerned,  for  that  section  refers 
to,  and  must  be  read  In  coonectlcm  with,  sec- 
tion 353,  which  confers  the  power  to  regulate 
the  inspection  of  provisions  upon  the  council. 
Section  313  vests  the  power  of  removal  in 
the  city  council,  and  provides  how  a  removal 
may  be  effected;  and  section  314  empowers 
the  council  to  fill  any  vacancy  caused  by  the 
death,  resignation,  or  removal  of  any  officer. 
Under  the  sections  thus  far  considered,  there 
Is  vested  In  the  mayor  absolutely  no  power 
either  of  appointment  or  of  removal.  Nor 
docs  a  careful  examination  of  the  laws  re- 
lating to  this  subject  reveal  any  such  power 
vested  In  the  mayor  from  January  IS,  1851, 
when  the  first  charter  was  granted  to  Salt 
Lake  City,  to  Mai-ch  13,  1884,  when,  for  the 
first  time  In  the  history  of  this  legislation, 
there  was  vested  in  the  mayor  power  to  ap- 
point, with  the  concurrence  of  the  council, 
the  regular  police  of  the  city,  and  "to  remove 
the  same  at  pleasure,"  as  is  provided  in  sec- 
tion 400,  above  quoted.  As  to  all  other  offi- 
cers, except  the  police,  the  power  of  the 
council  remained  imdistnrbed.  While,  sub- 
sequent to  the  passage  of  the  act  of  18S4, 
there  were  various  amendments  made  to  the 
charter,  yet  It  will  be  observed,  upon  ex- 
amination of  the  amendments,  that  there  was 
no  further  material  change  made  In  the  power 
of  appointment  and  removal  of  officers  until 
the  passage  of  the  act  approved  February 
27,  1892.  It  Is  evident  from  the  history  of 
legislation  upon  the  subject  under  considera- 
tion that,  until  the  passage  of  the  act  of  1892, 
It  was  always  the  Intention  and  policy  of  the 
legislature  to  vest  the  appointment  and  re- 
moval of  officers  In  Salt  Lake  Clly  In  the  city 
council.  The  only  departure  appears  to  be 
the  act  of  1884,  and  this  Is  limited  to  police. 
The  law  of  1892,  In  some  respects,  made  ma- 
terial changes  In  the  powers  previously  con- 
ferred upon  the  mayor  and  coundl,  for  the 
mayor  was  no  longer  constituted  a  member 
and  chairman,  but  was  clothed  with  the  veto 
power,  and  the  council  was  empowered  to 
select  its  president  from  among  its  own 
members.  It  seema  the  Intention  was  to 
abrogate  the  close  relation  which  had  hither- 
to existed  between  the  council  and  the 
mayor.  The  act  further  provides  In  section 
3,  c.  18  (found  in  Sess.  Laws  1802,  p.  IT),  as 
follows:  "That  hereafter  the  mayor  shall 
appoint,  by  and  with  the  advice  and  consent 
of  the  council,  all  officers  who  are  now  made 
appointive  by  the  said  council."  This  sec- 
tion clearly  abridges  the  power  of  the  coun- 
cil, by  vesting  in  the  mayor  the  right  to  ap- 
point, witii  the  concurrence  of  the  council, 
all  officers  whose  appointment  was  hitherto 
within  the  power  of  the  council.  This  in- 
cludes the  inspector  of  provisions. 

It  Is  Insisted  by  counsel  for  respondent, 
that  the  power  of  appointment  thus  conferred 
upon  the  mayor  necessarily  carries  with  it, 
as  Incidental  thereto,  the  power  to  remove, 
and  that  It  is  a  continuing  power,  which  may 
be  exercised  at  the  pleasure  of  the  mayor. 
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The  le^slatlve  authority  Is  not  queetioned  In 
this  case,  and  asBumlng,  therefore,  that  this 
Is  a  rightful  subject  of  legislation,  which  it 
clearly  Is,  then  It  Is  withiu  the  province  of 
the  legislature  to  place  the  power  of  appolnt- 
mesit  In  one  person,  or  In  a  t>ody  of  persons, 
and  so  likewise  aa  to  the  power  of  remoral. 
The  legislature,  in  section  313,  above  qtioted, 
has  expressly  authorized  the  council  to  re- 
move all  appointive  <^cers;  and  this  authori- 
ty still  continues  In  the  council,  unless  It 
was  repealed  by  the  act  of  1892.  This  acft 
does  not  In  express  t^'ins  repeal  any  of  the 
provlrions  of  flectl<m  SIS.  It  simply  repeals 
Bach  laws  as  are  Inconcdatent  with  Its  pro- 
visions, and  It  is  difficult  to  see  wherein  ony 
provision  of  section  SL3  Is  Inconsistent  with 
the  law  of  1802.  Nor  Is  any  provision  of  the 
former  law  repugnant  to  the  latter.  When 
the  two  laws  are  read  together,  th^r  meaning 
appears  perfectly  clear,  and  they  [vesent  no 
ambiguity.  Upon  what  principle  of  con- 
struction, then,  does  the  later  law  repeal  the 
formw?  lliere  is  nothing  In  its  inrorii^ons 
to  Indicate  that  such  was  the  Intention  of  the 
legislature  and.  If  It  had  Intended  such  a  re- 
sult, It  would  have  been  easy  to  effect  It  by 
express  Miactment  or  plain  Inference.  Nor 
can  such  legislative  intent  be  gathered  ttom 
the  history  of  legislation  upon  this  subject, 
bec&nse  the  power  of  removal  was  uiUformly 
vested  In  the  council,  except  in  the  sini^e  in- 
stance of  the  police,  by  the  act  of  1884.  Both 
statates  must  be  ecmstrued  together  and  giv- 
en ^ect,  if  possible,  tor  a  r^>eal  by  implica- 
tion Is  not  favcH^  in  law.  Even  where  some 
of  the  provisions  of  a  fwrnor  statute  are  In- 
consistent with  or  repugnant  to  a  later  one, 
the  repeal  by  Implication  will  operate  only  to 
the  extent  of  such  Inoonsistoicy  or  repug- 
nancy. When,  aa  in  the  case  at  bar,  there  Is 
a  dUferrace  In  the  pmrview  of  two  statutes, 
though  relating  to  the  same  subject,  the  for- 
mer is  not  repealed  by  the  latto:.  In  the  ab- 
sence of  a  repealing  clause;  and  the  legisla- 
ture, when  enacting  the  later  law,  Is  pre- 
sumed to  have  lOiowledge  of  all  tormer  laws 
relating  to  the  same  subject  The  doctrine 
of  repeal  by  implication  proceeds  on  the 
ground  that  it  was  the  intmtlon  of  the  le^ 
lature,  and  such  Int^tion  muat  be  manifest 
before  the  repeal  can  become  effectual. 
Suth.  St  Const  f  1 138,  160;  U.  S.  v.  Oaflln, 
97  n.  S.  646;  Hudstm  Furniture  Co.  v.  Freed 
Furniture  &  Carpet  Co.  (Utah)  30  Fac.  132. 
N<w  can  the  poslticm  of  counsel  for  respond- 
ent be  sustained  upon  any  principle  of  natti- 
Tol  Justice,  for  under  such  a  power  vested  In 
the  mayor  the  proceeding  in  case  of  removal 
would  be  ex  parte,  as  well  as  summary,— 
without  notice  or  opp(^unlty  to  be  heard,— 
and  yet  it  Is  cimtrary  to  coraiaon  Justice  that 
a  party  should  be  condemned  uuheard.  Nor 
can  It  be  suBtalned  on  consLderiition  of  the 
highest  interest  of  the  munieipalitj',  for  It 
-nrould  be  placing  an  unlimited  power  In  the 
hands  of  one  man,  which  would  unable  him. 
at  his  mere  will,  partisan  zeal,  or  caprice,  to 


remove  every  appointive  officer  in  the  dty. 
regardless  of  the  rights  and  safety  of  the  peo- 
ple. Such  a  power  is  despotic  In  lis  nature, 
and  can  only  be  conferred  by  legislative  au- 
thority, and  will  not  be  aided  by  Judicial  con- 
struction. While,  in  the  case  at  bar,  the 
power  of  removal  may  have  been  exercised 
under  the  apprehenslcm  that  it  was  demand- 
ed In  the  interests  of  the  public  service,  yet 
we  are  of  the  opinion  that  such  power  did  not 
exist  in  the  mayor,  as  Incident  to  his  power 
of  appointment,  beeanae  the  power  of  re- 
moval Is,  by  statute,  conferred  upon  the  coun- 
dL 

Counsel  for  respondent  seem  to  rely  on 
the  case  of  Ex  parte  l^men,  13  Pet  SSft,  as 
sustaining  their  position.  In  that  case  the 
petitioner  was  appointed  tHerk  of  the  district 
court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana  by  the  judge  of  the  court, 
and  had  awved  a  numb«  of  years  as  such 
da-k,  with  satlsfftction  to  the  court  when  he 
was  removed  by  the  success^  of  the  Judge 
who  bad  appointed  him.  and  another  portr 
ai^lnted  in  his  place.  Undw  a  certain  pto- 
visim  of  the  constitution  of  the  United 
States,  congress  ccmferred  the  power  to  ap- 
point the  dertai  of  those  courts  upon  the 
Judges  Oxaeot,  but  was  silent  as  to  the  pow- 
w  of  removal  and  tenure  of  office,  and  the 
constitution  likewise  is  dlent  as  to  the  power 
of  r^oval  and  tenure  of  office  of  derkSk 
After  hearing  the  case  on  an  application  for 
a  rule  to  show  cause  why  a  mandamus 
should  not  Issue  against  the  Judge  to  show 
cause  why  he  shonld  not  restore  the  pett- 
ttoner  to  the  office^  the  court  wsb  of  the  oidn- 
lon  that  the  power  to  appoint  a  derk  was 
vested  exclusively  in  the  district  court,  and 
the  office  was  hdd  at  the  discretion  of  the 
court,  and  dented  the  rule  prayed  for.  Mr. 
Justice  ThcMnpson,  delivering  the  opinion  of 
the  court  said:  "It  cannot  for  a  moment  be 
admitted  that  it  was  the  Intention  of  the  con- 
stitution that  those  offices  which  are  denomi- 
nated inferior  offices'  should  be  held  during 
life;  and.  If  rnnovable  at  pleasure,  by  whom 
is  such  removal  to  be  made?  In  the  absence 
of  all  constitutional  provision  or  statutor>- 
regulation,  it  would  seem  to  be  a  sound  and 
necessary  rule  to  consider  the  power  of  re- 
moval as  Incident  to  the  power  of  appoint- 
ment" The  coiu-t  clearly  recognizes  "statu- 
tary  regulations,"  and  the  plain  inference  Is 
that  in  a  case  where  the  power  of  removal  Is 
fixed  by  law  the  doctrine  of  removal,  aa  Ind- 
dent  to  the  power  of  appointment,  does  not 
apply.  The  other  cases  cited  by  eounsd  for 
respondent  are  to  the  same  effect 

The  remaining  question  to  be  considered  is 
whether  the  city  council  can  remove  appoint- 
ive officers  at  its  mere  discretion,  without 
preferring  charges,  and  affording  an  oppor- 
timlty  to  be  heard.  The  appellant  was  so 
removed.  To  determine  tiiis  question.  It 
again  becomes  necessary  to  refer  to  the  stat- 
utes which  Iiave  a  bearing  on  the  subject. 
The  first  clause  of  section  313,  above  referred 
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to,  provides  that,  "every  person  elected  or  ap- 
pointed to  any  office  •  *  *  may  be  re- 
moved  by  a  Tote  of  two-tfalrda  of  the  dty 
conndl,"  and  that  "no  officer  ahall  be  re- 
mored  exc^  fra*  cause  nw  nnleas  famished 
with  tiie  charges;  and  shall  have  an  oNKir- 
tmdty  of  being  heard  In  his  defense."  The 
latter  part  of  the  sectloo  prorldes  that  "all 
t^cers  appointed  1^  the  conncU  may  be  re- 
moTOd  at  any  time  by  Tote,  at  discretion  of 
two-thirds  of  said  oomudL'*  Oonnsd  for  re- 
spondent claim  that  under  this  last  clause 
the  officer  In  question  was  effectually  re- 
mored,  and  this  even  though  the  mayw  had 
no  power  of  remoTaL  It  is  contended  that 
this  clause  had  the  same  force  and  effect  as 
if  it  were  a  separate  section.  The  qnestlon  is, 
what  Is  the  meaning  of  the  word  "discretion," 
as  used  In  the  section?  It  wlU  be  noticed 
that  In  the  first  paragraph  the  word  "dis- 
cretion" Is  not  used  after  the  word  "vote," 
as  in  the  latter,  but  other  words  are  used 
to  indicate  the  i»ocedur6  to  effect  a  removal. 
In  the  latter  the  vrord  "discretion"  is  em- 
ployed, without  any  other  words  to  determine 
sudl  procedure.  To  Impute  to  this  word  its 
ordinary  meaning— that  of  unrestrained  ex- 
ercise of  choice  or  will— is  to  create  a  con- 
flict between  the  two  parts  ot  the  same  sec- 
tion. In  the  construction  of  statutes,  to 
avoid  such  conflict  or  repugnance,  the  mean- 
ing of  words  may  be  expanded,  and  likewise 
the  meaning  of  words  may  be  restricted. 
The  intent  of  the  legislature  must  prevail, 
when  that  can  be  gathered  from  the  etat* 
ute,  and  all  parts  of  the  statute  must  be  given 
effect,  if  possible.  Suth.  St.  Const  8S  218, 
219.  It  is  evident  that  the  discretion  here 
Intended  is  to  be  exercised  after  a  bearing 
for  cause,  as  provided  In  the  first  part  of 
the  section.  The  legislature  has  further  pro- 
vided to  the  same  effect  in  subdivision  87  of 
section  1796.  Oomp.  Laws  Utah  1888,  which 
empowers  the  council  "to  appoint  police  and 
watchmen  and  to  define  their  powers  and 
duties,  and  to  remove  all  ofllcers  of  the  city 
for  misconduct,  and  to  provide  for  filling  such 
vacancies  as  may  occur  In  any  elective  of- 
fice, and  to  create  any  office  that  may  be 
deemed  necessary  for  the  good  government 
of  the  city;  to  regulate  and  presorlbe  the 
powers,  duties  and  compensation  of  all  of- 
fice's of  the  city  not  herein  provided  for." 
Under  this  section  the  council  has  the  right 
to  remove  only  for  misconduct,  and  this  ap- 
plies to  all  officers  of  the  city.  This  law  Is 
a  part  of  the  general  incorporation  act  eibovB 
mentioned,  and  amends  the  dty  cliartw, 
which  Is  further  amended  by  section  1764, 
which  reads  as  follows:  "The  appointive  of- 
ficers of  the  city  shall  hold  their  respective 
offices  for  two  years,  nnless  somer  removed 
by  the  city  council."  There  are  several  oth- 
er iHTDvlslMis  of  statutes  which  might  be  re- 
ferred to  as  having  some  bearing  on  this 
case,  bnt  they  are  merely  cumulative,  and 
tbi&etoie  not  necessary  to  this  decision.  The 
hut  wctton  quoted  fixes  the  terna  of  ot- 


flce  of  bH  ai^olntlTe  officers,  and  when  this 
iM  considered  In  connection  with  the  other 
sections  which  confer  the  power  of  removal 
upon  the  coundl,  and  define  the  manner  in 
whtdh  It  may  be  effected,  it  seems  difficult  to 
conceive  how  an  appolnttve  officer  can  be 
summarily  removed  In  Salt  Lake  City,  re* 
gardless  of  any  defense  be  may  have  as 
against  the  attack  upon  his  name  and  fame; 
and  yet  the  process  for  removal  undw  the 
statute  is  essentially  of  a  Judicial  character, 
for  the  law  says  "x  officer  shall  be  removed 
except  for  cause  or  mlscMiduct,  nor  without 
charges  preferred,  and  opportunity  given  for 
defense.  How,  then,  can  the  council  assume 
to  remove  arhitrarlly,  at  mere  pleasure  or 
will?  It  is  not  sufficient  to  say  that  cause 
exists.  If  the  process  of  removal  Is  Judi- 
cial, it  seems  clear  that  the  officer  has  a  right 
to  be  heard  In  his  defense,  to  face  his  ac- 
cusers, and  then,  when  he  has  had  this  priv- 
ilege, and  has  accepted  the  opportunity,  and 
been  heard,  or  has  refused  such  hearing,  the 
conncU  may.  In  the  exercise  of  its  discre- 
tion, remove  him  or  not,  as  the  evidence  may 
warrant  It  is  demanded  by  the  first  prin- 
ciple of  Justice  that  lo  person  shall  be  con- 
demned without  an  oppwtnnity  to  be  heard, 
and  this  principle  courts  have  no  right  to 
disregard,  unless  Id  ohedience  to  the  man- 
date of  positive  law.  The  law  makes  the 
council  the  Judge  In  such  cases,  and  ortlina- 
rily  Its  opinion  or  decision  Is  conclusive,  bnt 
It  cannot  di^tense  with  the  proceeding  pre- 
scribed by  statute.  The  mere  fact  that  in 
the  opinion  of  the  coundl  an  officer  has  been 
guilty  of  misconduct  in  office,  or  that  good 
cause  for  his  removal  exists,  will  not  Jasttfy 
the  exH-dse  of  Its  discretion  In  a  summary 
way.  The  officer  must  be  famished  with 
specific  charges,  and  then  have  an  opportu- 
nity to  call  witnesses  In  explanation  of  his 
conduct  or  acts.  His  tenure  of  otHce  is  fix- 
ed by  law,  and  he  Is  entitled  to  the  emolu- 
ments thereof.  By  bis  appcrintment  he  ac- 
quires rights  of  which  he  cannot  be  deprived, 
except  by  proceeding  had  In  strict  compliance 
with  the  statute.  It  Is  true  he  has  no  right 
of  property  which  could  be  the  subject  of 
conveyance,  yet  he  has  a  right  or  title  to  the 
office  and  ite  emoluments,  which  courts  will 
recognize  as  a  valuable  interest  or  privll^e 
entitled  to  protection.  The  conditions  of  re- 
moval are  express,  and  clearly  set  forth  In 
the  statutes,  and  cannot  be  disregarded  as 
immaterial.  A  removal  for  cause  is  a  judi- 
cial act  which  affects  the  reputation  and 
rights  of  the  accused.  It  is  in  law  a  punish- 
ment for  crime,  and  the  proceeding  provided 
by  statute  can  no  more  be  dispensed  with  In 
such  a  case  than  a  court  can  disregard  the 
statutory  provisions  In  the  trial  of  a  cause 
where  a  pwson  Is  charged  with  the  commis- 
sion of  an  offense. 

From  an  examination  of  the  history  of  ]u- 
dldal  proceedings.  It  will  be  seen  that  offi- 
cers clothed  with  the  power  of  removal  for 
cause  have  fieqaently  attempted  Its  exer- 
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else  at  pleasure,  ex  parte,  and  sucb  examf- 
Dation  will  also  show  how  futile  have  been 
their  efforts.  MecUem,  In  his  treatise  on  the 
Law  of  Public  Offices  and  Officers,  In  sec- 
tion 454,  after  referring  to  the  power  of  re- 
moval, where  the  office  ia  held  at  the  pleas- 
iire  of  the  appointing  power,  says:  "But  on 
the  other  hand,  where  the  appointment  or 
election  Is  made  for  a  definite  term,  or  dur- 
ing good  behavior,  and  the  removal  Is  to  be 
for  cause.  It  Is  now  clearly  established  by 
the  great  weight  of  authority  that  the  power 
of  removal  cannot,  except  by  clear  statutory 
authority,  be  exercised  without  notice  and 
hearing,  but  that  the  existence  of  the  cause 
for  which  the  power  is  to  be  exercised  must 
first  be  determined,  after  notice  has  been 
given  to  the  officer  of  the  charges  made 
against  him,  and  he  has  been  given  an  op- 
portunity  to  be  heard  In  his  defense."  In 
the  same  treatise.  In  section  455,  the  author 
says;  "Proceedings  for  the  removal  of  an 
officer  for  cause  are  Judicial  in  their  na- 
ture, and  must  be  had  before  tribunals 
clothed  with  Judicial  powers.  The  fit  and  ap- 
propriate tribunal,  therefMre,  In  ordinary 
cases.  Is  the  court  of  law;  but  the  judicial 
power  may  be,  and  often  is,  expressly  con- 
ferred upon  the  governor,  mayor,  or  other 
officer  or  board  having  the  power  of  removal. 
The  proceeding  being  thus  a  Judicial  one,  the 
power  must  be  exercised  under  the  same  lim- 
itations, precautions,  and  sanctions  as  In  oth- 
er Judicial  iMw»edlng8."  In  Meade  v.  Deputy 
Marshal,  1  Broclc.  324,  Fed.  Cas.  No.  9,372, 
which  was  a  caselnvolvlngtherighttoremove 
an  officer,  Chief  Justice  Marshall  said,  "It  Is  a 
principle  of  natural  Justice,  which  courts  are 
never  at  liberty  to  dispense  with,  unless  un- 
der mandate  of  positive  law,  that  no  person 
shall  be  condemned  unheard,  or  without  an 
opportunity  of  being  heard."  Ex  parte  Ram- 
shay,  18  Adol.  &  E.  (N.  S.)  190,  was  a  case 
where  the  Earl  of  Carlisle,  chancellor  of  the 
duchy  of  Lancaster,  removed  a  county  Judge 
under  a  statute  which  made  It  lawful  for 
the  chancellor  to  remove  such  an  officer,  "If 
he  shall  think  fit,  to  remove  for  Inability  or 
misbehavior  any  such  Judge."  Lord  Camp- 
bell, O.  J.,  delivering  the  Judgment  of  the 
court,  said:  "The  chancellor  has  authority 
to  remove  a  Judge  of  a  coun^  court  only 
on  the  implied  condition,  prescribed  by  the 
principles  of  eternal  justice,  that  he  hears 
the  party  accused.  He  cannot  legally  act 
upon  such  an  occasion  without  some  evi- 
dence being  adduced  to  support  the  charges, 
and  he  has  no  authority  to  remove  for  mat- 
ters unconnected  with  inability  or  misbe- 
havior in  the  office  of  county  court  Judge." 
The  Queen  v.  Archbishop  of  Canterbury,  1 
BL  &  EI.  545,  was  a  proceeding  by  mandamus 
under  a  statute  which  enacted  that  a  curate 
■T^hose  license  had  been  revoked  by  the  bishop 
might,  within  one  month  after  service  upon 
him  of  such  revocation,  appeal  to  the  arcb- 
')iahnp  of  the  province,  "who  shall  confirm  or 
^nnnl  such  revocation  as  to  him  shall  ap- 


pear just  and  proper."  A  curate's  license 
having  been  revoked,  he  appealed  to  the  arch- 
bishop, who,  without  giving  the  appellant  an 
opportunity  to  be  heard,  confirmed  the  revo- 
cation. Ijord  Campbell,  referring  to  the  arch- 
bishop, said;  "He  was  bound  to  hear  the 
appellant,  and  he  has  not  beard  him.  It  is 
one  of  the  first  principles  of  Justice  that  no 
man  should  be  condemned  without  being 
beard.  We  do  not  say  whether  the  arch- 
bishop's decision  was  right  or  wrong.  We 
say  only  that  he  has  not  heard  the  petition- 
er." In  Page  v.  Hardin,  8  B.  Mon.  048,  the 
supreme  court  of  Kentucky  said:  "The  secre- 

;  tary  being  removable  for  breach  of  good  be- 
havior only,  the  aacertainment  of  the  breach 
must  preceile  the  removal.  In  other  words, 
the  officer  must  be  convicted  of  misbehavior 
in  office.  And  we  shall  not  argue  to  prove 
that,  in  a  government  of  laws,  a  conviction 
whereby  an  individual  may  be  deprived  of 
valuable  rights  and  interests,  and  may,  more- 
over, be  seriously  affected  in  his  good  famr> 
and  standing,  implies  a  charge  and  trial  and 
Judgment,  witb  the  opportunity  of  defense 
and  proof.  The  law,  too,  prescribes  the  du- 
ties and  tenure  of  the  office,  and  thus  fur- 
nishes a  rule  for  the  decision  of  the  question 
Involved.  Such  a  proceeding  for  the  ascer- 
tainment of  fact  and  law,  involving  legal 
right,  and  resulting  In  a  decision  which  may 
tmninate  the  right,  is  essentially  Judlclil, 
and  has  been  so  considered  here  and  else- 
where." In  that  case  the  secretary  was  an 
appointive  officer,  and  was  removed  by  the 
governor  without  notice  and  hearing.  In 
Dullam  V.  Wlllson,  53  Mich.  392,  19  N.  W. 
112,  Justice  Champlln,  delivering  the  opinion 
of  the  court,  said:  "Tliere  must  be  charges 
specifying  the  imrtlculars  In  which  the  of- 
ficer is  subject  to  removal.  It  Is  not  suffi- 
cient to  follow  the  language  of  the  constitu- 
tion. The  officer  Is  entitled  to  know  the  par- 
ticular acta  of  neglect  ot  duty,  or  corrupt 
conduct,  or  other  act  relied  upon  as  consti- 
tuting malfeasance  or  misfeasance  In  office; 
and  he  is  entitled  to  a  reasmiable  notice  of  the 
time  and  place  when  and  where  an  oppor- 
tunity will  be  given  him  for  a  hearing,  and 
he  has  a  right  to  produce  proof  upon  such 
hearing."  In  Com.  v.  Slifer,  25  Pa.  St.  23, 
Chief  Justice  Lewis  said;  "We  are  unwilling 
to  believe  that  the  governor  intended,  with- 
out cause,  to  remove  an  officer  appointed  for 
a  term  of  years,  before  the  term  had  expired. 
That  he  possessed  the  power  of  removal  is 
conceded,  but  tlie  power  is  to  be  exercised 
upon  cause  shown.  It  exists  only  where  the 
officer  foils  and  ne^ects  faithfully  to  per- 
form the  duties  of  the  office.'  It  la  true  that 
the  executive  Is  made  the  judge,  and  that 
his  'opinion'  or  judgmoat  is  conclusive,  so  far 
as  relates  to  the  question  of  removal.  But 

I  that  judgment  is  not  to  be  pronounced  with- 
out notice,  without  any  charge  or  specifica- 
tion, and  without  any  opportunity  given  to 
the  officer  to  make  his  defense."  DllL  Mun. 
Corp.  Si  253,  255;  Board  v.  Johnson.  124  Ind. 
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145,  24  N.  E.  148;  State  t.  Board  of  PoUce 
(Jom'rs,  88  Mo.  144;  Foster  t.  Kansas, 
112  U.  S.  201,  5  Sup.  Ct.  8,  87;  Andrews  t. 
King,  77  Me.  224;  Miirdo<^  t.  Tnutees  of 
PhiUips  Academy.  12  Pick.  243;  Reg.  t. 
Owen,  15  Adot.  &  E.  <N.  S.)  476. 

The  law  appears  to  be  well  settled,  by  the 
fcreat  weight  of  anthorlty,  that  where,  as  in 
the  case  at  bar,  the  power  of  removal  exists 
only  for  cause,  and  Its  exercise  is  regulated 
by  statute,  an  officer  who  Is  rightfully  in  of- 
fice cannot  be  reroored  without  an  oppor- 
tunity to  be  heard  In  hie  defense,  upon  char- 
ges preferred.  Our  conclusiou  is  that  the 
nmyor  had  no  power  to  remove  the  appel- 
lant, and  that  the  dty  council,  having  the 
power,  failed  to  eierclse  It  lawfully.  The 
resolution  passed  by  the  council  was.  In 
legal  contemplation,  void,  and  iDeffectoal  to 
deprive  the  appellant  of  his  right  to  the  of- 
fice. Not  being  legally  removed,  be  had  a 
ri^t  to  discbarge  the  duties  and  receive  the 
emolDments  thereof,  until  lawfully  removed, 
or  until  the  expiration  of  the  term,  as  provid- 
ed by  statute.  It  follows  that  there  was  no 
vacancy  In  the  office  in  question  at  the  time 
of  the  appointment  of  the  respondent,  and 
that,  therefore,  bis  appointment  was  void, 
for  the  power  to  appoint  only  exists  where 
there  is  a  vacancy.  Mcchem,  Pub.  Off.  S  113. 
We  think  the  court  below  erred  In  sustaining 
the  demurrer.  The  Judgment  Is  reversed, 
und  cause  remanded  for  further  proceeding 
in  accordance  herewith. 

]>UN£B  and  SMITH,  JJ.,  concur. 


DBAKE  et  al.  v.  BEGOEL  et  al. 

(Soprerae  Court  of  TTtah.   July  27,  1S»4.) 

Fdbuo  Lasds— Town  Bites— Failure  to  Rscokd 
—Claim. 

1.  Under  Act  Feb.  17.  18C9,  relating  to 
town  sites,  which  requires  the  claimants  of^ any 
interest  in  land  to  file  a  statement  containing 
8  description  of  the  laud  and  the  right  claimed, 
and  provides  that  alt  persous  failing  to  make 
MDch  statement  shall  be  barred  from  claiming 
any  estate  therein,  in  law  or  equity,  the  failure 
of  a  life  tenant,  who  is  also  truatee  of  the  re- 
mainder-men, to  file  a  statement  showing  the  In- 
terest of  the  cestnis  (jne  trustent,  bars  them 
from  afterwards  claiming  their  interest,  though 
some  of  them  were  not  tmru  at  the  time,  and 
the  others  were  minors,  and  the  Izuatee  thereby 
acquired  a  fee  to  the  land. 

2.  The  record  of  a  deed  in  the  mortgage 
record  is  not  constructive  notice  of  the  deed  to 
subsequent  purchaser. 

Api>eal  from  district  court,  third  district; 
before  Justice  C.  S.  Zone. 

Action  by  Harriet  Tuttlc  Drake  and  others 
against  Rachel  Reggcl  and  others.  There 
was  a  Judgment  for  defendants,  and  plain- 
tiffs appeal.  Affirmed. 

J.  G.  Sutherland.  J.  W.  Judd,  and  W.  H. 
Dickson,  for  appellants.  Bonnet,  Marshall  & 
Bradley,  Chas.  B.  Jack,  llichards  &  Moyle. 
C.  O.  Whittemore,  S.  P.  Armstning,  and  Wil- 
liams ft  Van  Cott,  for  resyuudeata. 


MBRRITT,  G.  J.  Tb\a  Is  an  appeal  on  the 
Jndgment  roll  from  a  Judgment  in  favor  of 
respondents.  It  appears  from  the  record 
that  on  August  8,  1865,  George  Cronyn  exe- 
cnted  to  his  daughter,  Lizzie  D.  Wilson,  a 
deed  of  the  premises  In  controversy.  This 
deed,  appellants  claim,  conveyed  a  life  es- 
tate to  Lizzie  D.  Wilson,  with  remainder  in 
fee  to  such  of  her  heirs  as  she  might  appoint. 
She  died  without  making  any  appointment, 
and  it  Is  contended  that  appellants,  her  heirs, 
take  in  equal  shares  under  the  Cronyn  deed,— 
the  general  intent  of  the  grantor,  that  they 
should  take,  being  capable  of  enforcement; 
the  particular  intent,  that  Lizzie  D.  WUson 
might  appoint  among  them,  having  failed. 

At  the  time  of  the  execution  of  the  Cronyn 
deed  the  grantor  had  no  other  right  or  title 
to  the  land  than  a  simple  possession.  Tbe 
land  was  public  land  of  the  United  States, 
and  no  statute  then  provided  for  its  sale. 
The  laws  of  the  United  States  applicable  to 
the  disposal  of  public  lands  were  not  e:c- 
tended  to  Utah  territory  until  July  16,  1808 
(15  Stat.  91).  The  town-site  act,  under  which 
title  was  obtained,  was  enacted  March  2, 
1867,  and  the  act  of  the  territorial  legislature 
prescribing  the  necessary  regulations  there- 
under was  passed  February  17,  1869.  This 
act  contains  numeroxis  provl^ous  regulating 
the  rights  of  settlers,  and  the  manner  lu 
which  their  rights  should  be  ascertaineil. 
The  second  section  enacts  that,  within  30 
days  after  the  entry  of  the  town  site  by  the 
corpOTttte  authorities,  they  shall  give  a  pre- 
scribed public  notice  thereof.  Section  3  pre- 
scribes that,  within  six  months  after  the  first 
publication  of  such  notice,  "each  and  every 
person,  •  •  •  claiming  to  be  the  rightful 
owner  of  x>ossession,  occupant  or  occupants, 
or  to  be  entitled  to  the  occupancy  or  posses- 
sion of  such  lands,  •  *  *  shall  ffie  a  state- 
ment in  writing,  with  the  probate  clerk  of 
the  county,  containing  a  description  of  the 
land  claimed  and  the  specific  right  claimed 
therein.  That  the  filing  of  such  statement 
shall  be  considered  notice  to  all  persons 
claiming  any  interest  in  the  lands,  of  the 
claim  of  the  person  filing  the  same,  and  that 
all  persons  falling  to  make  and  deliver  sucli 
statement  within  the  tuiieJlmltnd  In  thhTsec- 
tlon,  shall  be  forever  barred  frnin  t^<^  right 
of  claImlng_or  recovering  puch  lauU.  or  any 
estate  or  interest  therein,  or  any  part,  parcel 
or  share  thereof.  In  any  court  of  law  or 
equity."  Section  4  prescribes  procedtire  for 
a  trial  in  a  case  of  adverse  claims;  and  sec- 
tion 5,  for  a  hearing  and  determination  as  to 
claimants'  right,  whei-e  there  are  no  adverse 
claimants,  and  for  the  execution  of  the  may- 
or's deed  to  the  pei-son  adjudged  to  be  enti- 
tled thereto.  The  mayor  entered  the  town 
site  of  Salt  Lake  City,  Including  the  prem- 
ises in  controversy;  and  on  March  2G,  1872, 
Lizzie  D.  Wilson  filed  with  the  clerk  of  the 
probate  court  of  Salt  Lake  county  her  state- 
meut  describing  said  premises,  but  alleging 
"that  she  la  enUded  t<tatlj|^o?^S5Rjfe^le 
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said  piece  or  parcel  of  land,  remainder  to  her 
lawful  belrs,  and  prays  that  a  fee^mple  deed 
may  Issue  to  ber,  the  said  Lizzie  D.  Wil- 
son/' and  further  referring  to  the  Cronyn 
deed,  by  the  hook,  and  date  of  its  record,  as 
the  source  of  her  right  On  the  hearing  her 
testimony  was  reduced  to  writing,  under  the 
statute,  and  sbe  testified  that  she  entered  into 
possession  and  held  as  heir  of  her  father. 
George  Gronj  n,  who  occupied  the  premises 
up  to  his  death.  The  probate  court  adjudged 
LlEzte  D.  Wllfwn  to  be  the  lawful  owner  of 
possession  of  the  said  premises,  and  to  be  en- 
titled to  a  deed  thereof  In  fee  simple;  and 
the  mayor  of  Salt  Lake  City,  in  pursuance  of 
such  adjudication,  executed  to  her  a  deed  of 
the  same,  in  fee  simple.  She  afterwards  con- 
veyed, in  fee,  the  premises  to  the  various  re- 
spondents, or  to  their  grantors.  Tlie  respond- 
ents all  purchased  in  good  faith,  for  adequate 
considerations,  and  without  any  actual  notice 
of  the  Crouyn  deed,  which  was,  however,  re- 
corded in  the  office  of  the  county  recorder  of 
Salt  I^ke  county  prior  to  such  pnrchasps, 
and  on  the  23d  day  of  October,  1871,  in  Book 

C,  pp.  320,  330,  of  Mortgage  Records.  Lizsle 

D.  Wilson  died  Intestate,  and  without  maJc- 
Ing  any  appointment,  and  prior  to  the  Institu- 
tion of  this  suit.  Appellants  are  her  heirs. 
It  is  not  claimed  that  any  of  them  filed  with 
the  clerk  of  tbe  probate  court  the  statement 
required  by  the  act  of  February  17,  18C0; 
and,  unless  they  are  In  some  way  excepted 
from  the  bar  of  the  statute,  they  would  be 
precluded  from  claiming  or  recovering  the 
land  in  question  under  any  right  <x  title  ex- 
isting at  the  time  when  such  statement 
should  have  been  filed.  The  right  they  now 
set  up  reaches  back  to  the  time  of  the  exe- 
cution of  the  Cronyn  deed.  If  their  construc- 
tion of  that  deed  be  correct,  they  were  enti- 
tled to  an  estate  In  such  land,  capable  of 
being  the  basis  of  a  statement  and  adjudica- 
tion. It  is  true  that,  at  the  time  this  state- 
ment should  have  been  filed,  some  of  the  ap- 
pellants were  not  born,  and  the  remainder 
were  minors.  But  the  statute  contains  no 
express  exception  as  to  persons  under  disa- 
bilities, and  no  such  exception  can  be  ingraft- 
ed on  It  by  construction.  Strinfffellow  v. 
Cain.  00  U.  S.  610.  And  where  a  right  VMts 
In  a  class,  as  such,  the  action  or  laches  of 
the  members  of  the  class  In  being  binds  those 
yet  unborn. 

But  It  Is  contonded  that  Lizzie  D.  Wilson, 
being,  as  claimed,  entitled  to  a  life  estate, 
stood  in  a  relation  of  trust  towards  those 
entitled  In  remainder,  and  that  the  trustee 
having,  by  a  breach  of  duty,  acquired  the 
title,  eiiulty  will  hold  her  as  trustee  for  the 
remainder-men,  notwithstanding  tlieir  failure 
to  file  the  required  statement  In  other 
words,  that  although  the  statute  attempts 
to  bar  any  one  so  falling  from  thereafter 
claiming  any  "estate"  in  any  "court  of  law 
or  equity,"  there  Is  one  particular  estate 
which  such  person  can  still  claim  in  a  court 
of  equity.    We  find  nothing  in  the  statute  to 


mrrant  this  conduskm.  In  TetmtDg  to  a 
slmUar  statute  of  tlie  t^tory  of  CcismHo, 
the  supreme  court  of  the  United  States  said: 
"No  language  could  be  more  expUdt  to  make 
the  ftllure  to  deliver  the  statement  within 
the  time  Bpe<^ed  a  tmi^-aa  absolute  bar— 
to  the  recov«y  of  the  same,  howevor  atxos^ 
might  be  the  equitable  claim  to  the  land  so 
lost"  Cofield  V.  McGleUand,  16  WalL  333; 
Rog«v  V.  Thompson.  8  Utah,  46.  33  Pac.  SS4. 
^t  Is  not  dlflScolt  to  see  a  reason  for  such  a 
bar.  /At  the  time  of  the  passage  o£  tUa  act, 
Utah  territory  had  been  settled  for  a  com- 
paratively short  time.  Tbe  utmost  iator- 
nuUlty  charactolEed  all  transactlona  reqiect- 
lug  land.  The  rights  whidi  were  recognized 
were  frequently  cvldoiced  by  loose  m«iM>- 
randa,  and  prior  to  1870  no  statote  provided 
for  the  record  of  Instruments  pertaining  to 
land,  nor  for  the  effect  of  a  record.  If  made. 
It  was  essential  to  the  pr^perity  of  the  com- 
munity that  the  title  to  land  should  be  rescued 
from  such  uncertainty,  and  the  statute  of  Feb- 
ruary 17,  1809,  was  the  remedy  pres^lbed  for 
this  evil.  It  nuiy  shock  the  public  conscience 
that  a  trustee  should  benefit  by  a  failure 
to  perform  his  duty;  but  that  was  the  lesser 
of  the  two  evils,  and.  In  tbe  Judgment  of  tbe 
legislature,  the  public  good  required  an  end 
to  uncertainty  in  titles.  In  any  event  the 
legislature  did  not  see  fit  to  exempt  trustees 
from  the  benefit  of  the  statute,  nor  the  own- 
ers of  equitable  estates  from  its  bar;  and 
the  du^  of  the  court  is  to  declare  the  law, 
and  not  to  make  it  "Jus  dicere,  et  oon  Jus 
dare."  Appellants,  having  failed  to  file  the 
required  statement  are  pre(iluded  from  re- 
covering any  estate  in  the  premises  created 
by  the  Cronyn  deed,  and  adverse  to  the  fee- 
simple  estate  conveyed  tc^Llffiie  D.  Wilson 
by  the  mayor  of  Salt  Lake  City. 

We  are  also  of  the  opinion  that  the  re- 
spondents are  innocent  purchasers  for  a  val- 
uable consideration,  <ind  without  notice  of 
appellants'  claim,  and  that  notice  tha-eof  was 
not  Imputed  to  them  by  reason  of  the  record 
of  such  deed  in  the  mortgage  rec(»d,  nor  by 
the  recital  thereof  in  the  stotement  filed  by 
Lizzie  D.  \^'ilson  with  the  clerk  of  the  pro- 
bate court  That  a  deed  recorded  In  tbe  mort- 
gage record,  and  conversely  a  mortgage  re- 
corded in  a  deed  record.  Is  not  constructive 
notice,  has  been  frequently  decided,  and  rests 
on  tlie  reasonable  presumption  that  an  in- 
tending purchaser  will  not  look  In  such  a 
book  for  such  an  Instrument  NesUn  v.  Wells, 
104  U.  S.  428;  Luch's  Appeal,  44  Pa.  St  519; 
Colomer  v.  Morgan,  13  La.  Ann.  202.  And  It 
might  be  further  said  that  the  Cronyn  deed, 
being  outside  of  the  direct  chain  of  title  from 
the  United  States,  would  not  have  given  con- 
structive notice,  even  If  properly  recorded. 
Nor  coiUd  knowledge  of  Lizzie  D.  Wilson's 
deelnratory  statement  be  imputed  to  a  pur- 
chaser. It  is  ordinarily  true  that  if  any  deed 
In  the  chain  of  title  depends  for  Its  validity 
on  another  instrument  or  Instruments,  a  pur- 
chaser by  mesne  conveyanc^^^^^^^^^eed 
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nniat  take  notiee  of  an  Imtniment  or  Instro- 
ments  which  authorize  1^  and  therefore  of 
the  recItaU  ct  each  Instnimenta.  But  this 
role  Is  subject  to  the  manifest  esEception  that, 
whore  a  patent  for  land  Is  Issued  by  the  regu- 
lar ofSeers  of  the  United  States,  a  purchaser 
from  tL  }  patentee  may  jH^sume  the  regulari- 
ty of  the  preUmlnary  steps  which  culmlnat- 
ed  in  the  patent,  and  need  not,  at  his  peril, 
Invefltigate  tiiose  steps.  The  tlUe  under  the 
mayor's  deed.  In  this  case,  does  not  dlffor 
In  principle  from  title  directly  from  the  Unit- 
ed States.  In  both  cases,  title  results  from  a 
Judicial  InvesUgatLon  conducted  by  public  of- 
ficns  acting  under  the  obligations  of  their 
oaths,  and  a  purchaser  under  such  deed  could 
presume  that  the  Jurisdiction  of  such  officers 
had  been  rightfully  exercised.  It  Is  unnec- 
essary to  decide  what,  If  any,  estate  appel- 
lants took  under  the  Cronyn  deed.  The  Judg- 
ment is  affirmed. 

MINEB,  BASTCH,  and  SMITH,  J7.,  con- 
cur. 


STAHN  T.  HALL  et  al. 
(Supreme  Court  of  Utah.    Joly  27,  1894.) 
Action  to  Reform  Deed — Etidencb — Re- 
view ON  Appeal — Cowfuctino  Bvidencz 

■ — MOTICE. 

1.  In  an  action  to  aet  aside  &  deed  as  to 
lano  alleged  to  have  been  conveyed  by  mutual 
miiitiike,  option  contracts,  in  parsuance  of 
wbifh  the  dee<l  was  made,  whicfa  contain  a  de- 
ncription  of  the  land  plaintiff  alleged  was  in- 
tended to  be  conveyed,  and  which  contain  no 
description  of  the  land  in  soit,  are  competent 
to  show  that  BDcfa  land  was  not  intended  to  be 
conveyed. 

2.  Though  there  is  a  conflict  in  the  evi- 
dence, a  judgment  will  not  be  disturbed,  where 
the  complaint  is  sabstantially  sustained. 

3.  Though  the  defendants,  who  were  not 
made  grantees  in  the  deed,  but  who  subse- 
qnently  purchased  from  the  grantees  an  in- 
terest in  the  land  described  therein,  had  no 
actual  knowledge  of  the  mistalie,  they  are  still 
chargeoble  with  actual  notice  of  plaintiff's 
equities  in  the  land  in  suit,  where  plaintiff  was 
in  actual  possession  of  it  at  the  time  they  made 
the  purchase. 

Appeal  from  district  court,  fourth  district; 
before  Justice  J.  A.  Miner. 

ActdoD  by  Emll  Stahn  against  C.  D.  Hall 
and  others  to  r^orm  a  deed.  From  a  Judg- 
mmt  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

James  N.  Kimball,  for  appellants.  John 
E.  Bagley  and  Malouey  &  Perkins,  for  re- 
spondent 

BARTCH,  J.  The  plaintiff  claims  thnt.  In 
a  certain  warranty  deed  made  and  executed 
by  him  and  his  wife  on  the  2d  day  of  May, 
1890,  to  the  defendants  H.  B.  Westover. 
George  J.  Kelly,  and  C.  D.  Hall,  there  was 
lns«*ted  In  the  description  therein,  among 
several  other  parcels  of  land,  a  certain  par- 
cel, by  mutual  mistake;  tliat  there  was  no  In- 
tenttwi  oa  the  part  of  the  grantor  to  convey, 
nor  on  the  part  of  the  grantees  to  purchase. 


the  parcel  of  land  so  erroneondy  indnded  In 
the  description  of  the  other  lands  contained 
In  tiie  deed.  The  defendants  refusing  to  re- 
convey,  he  brought  this  action  to  ref<Hrm  the 
deed,  and  asked  that  It  be  set  aside  and  beld 
for  naught,  so  ftir  as  the  land  so  erroneously 
conr^ed  Is  amaeraei.  The  case  was  tried 
before  a  referee,  and  upon  Judgment  being 
rendered  In  his  favor,  and  a  motion  for  a  new 
trial  having  been  denied  the  court,  the  de- 
fendants appealed.  The  defendants  Ule  and 
McMillan  were  not  named  as  grantees  in  the 
deed,  but  it  Is  claimed  they  were  parties  to 
the  original  transaction,  and  had  full  knowl- 
edge of  the  land  which  was  Intended  to  be 
conveyed,  and  In  a  short  time  thereafter  their 
Interest  therein  was  evidenced  by  deeds  from 
the  oth^*  defendants.  Am<Hig  other  facts,  the 
referee  foimd,  substantially,  tbat  when  the 
deed  of  May  2,  1890,  was  executed  end  de- 
livered, neither  of  the  defendants  knew  that 
the  land  In  oontroveray  was  described  therein, 
nor  intended  It  to  be  a  part  of  the  land  con- 
veyed; that  the  mistake  of  so  Including  It  was 
mutual  between  the  plaintiff  and  the  defend- 
ants; that  the  deed  was  made  in  pursuance  of, 
and  based  wholly  (Mt,  certain  optional  contracts 
made  between  the  pialntlff  and  the  defendant 
Westover,  neither  of  which  contained  a  de- 
scription of  the  land  in  ccmtroversy;  that  the 
plaintiff  continued  In  the  possession  of  the 
land  in  question,  and  did  not  know  of  the 
mistake  until  a  few  days  before  bringing  this 
suit;  that  it  was  through  the  mistake,  inad- 
vertence, and  oversight  of  one  Nelson,  who 
prepared  the  deed,  that  the  land  In  contro- 
versy was  Included;  that,  while  the  deed  was 
made  to  the  grantees  therein  named,  yet  Mc- 
Millan was  an  original  purchaser,  defendant 
Westover  having  taken  title  In  his  name  in 
trust  for  McMillan,  who  had  full  and  actual 
notice  thereby  of  the  equities  of  the  plaintiff; 
that,  when  defendant  lUe  purchased  his  In- 
terest In  the  land  conveyed,  the  plaintiff  was 
In  the  actual  possession  of  the  land  in  con- 
troversy, and  was  cutting  lucerne  therefrom, 
and  had  a  fence  and  haystacks  thereon;  tbat 
the  plaintiff  never  received  any  eoasideratlon 
for  the  land  in  question  from  the  defendants. 

The  first  CMitentlon  of  counsel  for  the  ap- 
pellants is  that  the  court  erred  In  admitting 
In  evidence  the  optional  contracts  mentioned 
in  the  findings  of  fact,  a>nd  It  Is  insisted  that 
the  land  in  question  Is  not  refeiTed  to  in  either 
of  these  contracts.  It  is  evident  that  these 
contracts  were  not  introduced  In  evidence  for 
the  purpose  of  mnkiug  any  reference  to  the 
land  in  question,  but  for  thnt  of  showing  the 
intent  of  the  parties  as  to  what  land  should 
be  conveyed  by  the  plaintiff.  It  Is  apparent 
from  the  record,  and  the  referee  so  found, 
that  these  contracts  constituted  the  basis  of 
the  whole  transaction,  and  the  fact  that  the 
Innd  In  question  wns  not  referred  to  in  either 
of  them,  while  the  land  to  be  conveyed  was 
prcqwrly  referred  to  In  each  of  them.  If  not  a 
strong  inference,  Is  at  least  a  circumstance 
tending  to  show,  that  It  was  not  intended 
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to  be  conveyed  by  deed.  For  such  purpose 
the  contracts  were  admissible,  because  If  the 
land  In  question  was  not  Intended  to  be  con- 
reyed,  and  yet  was  described  In  the  deed, 
the  Inference  would  naturally  be  that  It  was 
so  described  by  mistake  or  Inadrertence. 
They  were  written  Instruments  calculated  to 
aid  the  court  In  arriving  at  the  real  Intent  of 
the  parties,  and  were  therefore  admissible. 
Pom.  Eq.  Jur.  S  850.  Tho-e  are  a  number  of 
other  points  made  on  the  admissibility  of  tes- 
timony, but  we  think  none  of  them  are  snffl- 
dent  to  disturb  the  judgment. 

The  further  point  is  also  made  that  the  evi- 
dence is  Insufficient  to  justify  the  findings  of 
the  referee.  While  there  apiiears  to  be  some 
conflict  In  the  evidence,  yet  it  seems  clear 
and  certain  therefrom  that  the  material  alle- 
gations of  the  complaint  are  substantially  stis- 
tained.  The  findings  of  fact  having  been 
adopted  by  the  court,  and  the  referee  having 
heard  the  evidence,  and  having  had  an  oppor- 
tunity to  observe  the  several  witnesses  while 
on  the  stand,  and  notice  their  conduct  and 
bearing,  this  court  will  not  disturb  the  con- 
clusions reached,  In  the  absence  of  a  clear 
showing  that  there  is  a  mistake  <x  oversight 
which  materially  aCFects  the  substantialrights 
of  the  appellants.  Mining  Co.  v.  Haws,  7 
Utah,  515,  27  Pac.  895;  Wells  t.  Wells.  7 
Utah,  68,  24  Pac.  752;  Dooly  Block  t.  Salt 
Lake  Rapid  Transit  Co.,  9  Utah,  31,  33  Pac 
229.  It  ts  clear  that,  under  the  circumstances 
of  this  case,  the  defendants  named  as  gran- 
tees in  the  deed  were  chargeable  with  notice 
of  the  equities  of  the  plaintiff;  and,  even  U 
It  wore  conceded  that  defendants  McMillan 
and  Ille  had  no  actual  knowledge  of  the  mis- 
take in  the  deed  at  the  time  of  their  pur> 
chases,  they  are  still  chargeable  with  actual 
notice  of  the  plaintiff's  equities,  because  the 
plaintiff  at  that  time  was  m  the  actual  pos- 
Fission  of  the  land  In  controversy,  and  such 
possession  was  actual  notice  to  all  the  wMid. 
These  defendants  therefore  purchased  st  their 
peril,  for  It  Is  not  shown  tiiat  ihey  sought  the 
plaintiff,  to  ascertain  the  actual  state  of  the 
title.  See  Live-Sto<*  Co.  t.  Dixon  (decided 
at  this  term)  37  Pac  673;  Toland  v.  Corey, 
0  Utah.  .192,  24  Pac.  100.  It  la  evident  from 
the  facts  shown  that  the  land  In  question 
was  conveyed  by  mistake,  and  that  the  plain- 
tiff Is  entitled  to  equitable  relief.  There  ap- 
pears to  be  no  reversible  error  In  the  record. 
The  Judgment  Is  affirmed. 

MERRITT,  C.  J.,  and  SMITH,  J.,  ooncor. 


UTAH  NAT.  BAXK  OF  OGDEN  v, 
BEAItDSLEY. 

(Supreme  Court  of  Utah.    July  27,  1894.) 

JunoMKKT — Revival  is  Favor  op  PuRcnASBR  at 
Execution  Salb  of  Personal  Propbkty, 

1.  Comp.  Laws  1888,  g  3450,  provides  that 
if  the  purchaser  "of  property"  at  an  officer's 
sale  fau  to  recover  "posiieMnoD,"  because  of  ir- 


regularity In  the  sale,  or  if  the  Moperty  was 
not  subject  to  execution  and  sale,  the  conrt 
must  revive  the  original  judgment  for  the 
amount  paid,  with  interest,  and  such  judgm^t 
shall  have  the  same  force  as  an  original  judg- 
ment. Hdd,  that  the  latter  clause  of  such  sec- 
tion applies  to  sales  of  personal  as  well  as  real 
property. 

2.  Hie  operation  of  such  statute  is  not  af- 
fected by  Civ.  Code,  M  577,  681,  which  require 
that,  where  persoDal  property  sold  on  exccotioD 
is  capable  of  manual  delivery,  it  must  be  pres- 
ent at  the  sale,  and  the  officer  must  deliver  it 
to  the  purchaser. 

Appeal  from  district  court,  fourth  district; 
before  Justice  J.  A.  Miner. 

Action  by  the  Utah  National  Bank  of  Og- 
den  f^lnst  Mills  H.  Beardsley.  in  which 
there  was  a  Judgment  for  plaintiff,  on  which 
an  execution  was  Issued,  and  certain  personal 
property  sold  thereunder  at  sheriff's  sale  to 
John  Broom.  Such  property  not  being  sub- 
ject to  execution  sale.  Broom  moved  to  revlro 
such  Judgment  in  his  favor  for  the  amount  of 
the  purchase  money  paid  by  him,  under 
Comp.  Laws  1888,  g  3450.  Broom  afterwards 
died,  and  the  administratrix  of  his  estate 
was  substituted  in  his  stead.  From  a  Judg- 
ment in  favor  of  such  administratrix,  defend- 
ant appeals.  Affirmed. 

Ogden  Hiles  and  Sutiko-land  &  Howat,  far 
appellant  Kimball  ft  Gilbo^  tor  respmid- 

ent 

BARTCH,  J.  This  Is  a  proceeding  by  mo- 
tion of  the  administratrix  of  the  estate  of 
John  Broom,  deceased,  a  purchaser  of  oertaln 
personal  property  at  a  sale  under  an  execu- 
tion Issued  out  of  the  district  court,  to  revive 
the  Judgment  In  her  favor,  mider  the  provi- 
sions of  section  3450,  Comp.  Laws  Utah  1888. 
Upon  the  hearing  of  the  cause  the  court  ren- 
dered Judgment  In  favor  of  the  administra- 
trix, and  against  the  defendant,  Beardsley, 
for  the  sum  of  $0,568.37  and  costs,  and  order- 
ed  that  the  form^  Judgment  of  the  court, 
rendered  in  favor  of  the  plaintiff  and  against 
the  defendant  herein,  lie  revived,  as  prayed 
for.  From  this  Judgment  the  def^dant  ap- 
pealed to  this  court. 

It  appears  from  the  record  that,  at  the  time 
the  property  In  question  was  purchased  at 
the  execution  sale  by  John  Broom,  the  de- 
ceased, one  J.  C.  Armstrong,  held  a  mortgage 
against  the  same,  as  security  for  a  note.  In 
the  snm  of  $8,000,  executed  and  delivered  to 
him  by  the  defendant,  and  that  the  officer 
who  conducted  the  sale  under  the  execution, 
neither  before  nor  after  such  sale,  paid  to 
Armstrong  the  mortgage  debt,  or  offered  to 
pay  the  same,  or  made  any  tendw  thereof. 
Afterwards,  and  while  the  property  was  In 
the  possession  of  Broom,  Armstrong  brought 
suit  to  foreclose  the  mortgage,  and  Broom 
was  Impleaded  with  Beardsley  in  the  foreclo- 
sure suit.  In  this  suit  the  11m  of  the  main- 
gage  was  held  valid,  and  ou  appeal  the  Judg- 
ment was  affirmed  by  the  supreme  court  of 
this  territory,  and  of  the  United  States.  The 
pn^rty,  having  in  the  meantime  been  pla- 

Digitized  by  Google 


Utah.) 


TO&OmO  V.  BAIiT  LAKE  COUNTY. 


687 


ced  into  the  hftnds  of  a  recelTer,  was  again 
sold  under  execution  upon  tbe  Judgment  In 
the  foreclosure  suit  Broom,  having  tbns  lost 
the  poesesslon  of  the  property,  tben  InsUtut- 
od  these  proceedings  to  revive  the  judgmrat 
In  tbe  original  suit,  and  upon  his  death  the 
adDUnlstratriz  of  bla  estate  was  substituted 
88  petitioner  hwetai.  Under  this  state  of 
facta,  it  la  Insisted  hj  counsel  for  appellant 
that  the  court  erred  In  rendering  the  judg- 
ment appealed  ftom.  and  referred  to  abova 
The  section  of  the  statute  nndw  which 
these  proceedings  were  Institnted,  as  stated 
above,  reads  as  follows:  "If  the  purchaser 
of  reiU  tropatj  wolA  on  execution,  or  hte  suc- 
cessors In  interest,  be  evicted  therefrom  in 
consequence  of  Irregnlarltla  In  1h»  proceed- 
ingB  concerning  the  sale,  or  of  the  revosal 
or  discharge  <a  the  jnigisient,  he  may  recov- 
er the  price  paid  with  Interest,  from  the  Judg- 
ment creditor.  If  the  piuchaser  of  pnq>«^y 
St  an  officer's  sale  m  his  suecessw  In  Interest 
tall  to  recoVM*  possesion  In  consequence  of 
trr^nlarliT  in  ttie  ^wceedlngs  omoonlng 
the  sale,  or  because  the  property  sold  was 
not  subject  to  execution  and  sale,  the  court 
liaTliiv  JnrlsdieUon  thereot  must  after  no- 
tice, and  on  motim  of  such  partr  iu  Interest, 
or  his  attmi^,  revive  tbe  original  Judgment 
In  the  name  of  the  petltlMier  for  tiie  amount 
paid  by  audi  purchaser  at  the  sale,  with  In- 
terest thereon,  from  the  time  of  payment  at 
tbe  same  rate  that  the  original  Judgment 
btwe;  and  the  Jndgm«it  so  revived  has  this 
same  fnroe  and  effect  as  vnrald  an  original 
Ju^m«it  of  tiie  date  of  the  revtval,  and  no 
more."  Counsel  for  appellant  Insists  that 
this  whole  section  applies  to  sales  of  real  es- 
tate, and  Is  not  ^lOieable  to  sales  of  pw- 
smal  prtqierly,  because  the  revival  Is  provid- 
ed for  only  where  the^purchasw  falls  to  ob- 
tain possession,  and  that  no  purchase  at  an 
execution  sale  of  peratmal  property  can  ever 
foil  to  obtain  iKissesBlon,  because,  under  sec* 
tiooB  577  and  681  of  tiie  Code  of  Civil  Pro- 
cedure where  such  pnqwrty  Is  capable  of 
manual  deltveiy,  it  must  be  present  at  the 
sale,  and  the  oBicer  making  the  sale  must 
deliver  the  property  sold  to  tbe  purchaser. 
We  are  not  Inclined  to  adopt  this  view  of  tbe 
law.  The  first  sentence  of  the  section  above 
quoted  Is,  by  Its  terms,  conflned  to  real  prop- 
erty; but  In  the  second  sentence  there  Is  a 
departure  from  the  language  used  In  the 
first,  and  tbe  word  "property"  Is  employed. 
Instead  of  "real  property."  The  word  "prop- 
erty"  Is  fluently  used  In  our  law  relating 
to  the  Qcecutlon  of  tbe  Judgment  in  civil  ac- 
tions as  a  general  term  denoting  both  real 
and  personal  property,  and  it  is  so  defined  In 
section  2997,  Comp.  Laws  Utah  1888.  We 
are  of  tbe  opinion  that  such  is  its  meaning, 
as  used  in  tbe  second  sentence  of  tbe  section 
under  consideration;  and  we  are  also  of  tbe 
opinion  that  tbe  word  "poaseeslon,"  as  used 
In  that  sentence,  means  a  poesesslcm  coupled 
with  a  right  of  property,  and  not  a  m»e 
naked  possession,  such  as  might  be  acquired 


uada  a  v<dd  sale.  The  statute  Is  remedial  In 
its  dtiaractar,  and  should  receive  a  liberal  in- 
terpretation. Gross  V.  Zane,  47  Cal.  602.  The 
law  in  question  beliUT  applicable  to  sales  ctf 
personal  property,  as  we  think  It  Is,  the  petl- 
tjMi  in  this  case  appears  to  state  a  cose  wltb- 
tn  the  statute.  There  having  been  no  pay- 
ment or  tender  of  payment  of  the  mortgage, 
wbtdh  was  a  valid  lien,  befwe  sale,  the  prop- 
erty was  not  subject  to  execution.  Compi 
Laws  Utah  1888,  I  2806.  Nor  does  the  rule 
ct  caveat  emptor  apply  In  such  a  case  as  Is 
shown  by  tills  record.  Nor  do  secthms  677 
and  581,  above  referred  to,  affect  the  ag&c*.- 
tlon  oi  seotkm  84SO  The  Judgment  Is  af- 
firmed, 

MEBBITT,  a  concurs. 


TORONTO  V.  SALT  LAKE  COUNTY. 
(Supreme  Court  of  Utah.    Julj  27,  1894.) 

OOUNTT  TkKABCREH — COUPENSATION  —  RbDCCTION 
APTBK  SeRTICES  ARE  Ke.SUEKED— ItRMEDT. 

1.  School  Laws  1S90,  i  82,  as  amended, 
providefl  that  the  conntr  treesnrer  shall  facia 
the  speciai  school  fond,  and  shall  rective  such 
compwisation  as  the  conoty  court  may  deter- 
mine, to  be  paid  on  tbe  warrant  of  the  coiiuty 
superintendent.  Htid  that,  where  such  treas- 
urer applied  to  the  connty  court  to  fix  his  com- 
pensation, and  SDch  coart,  dnrins  his  term, 
fixed  his  salary  at  (500  per  annum,  the  court 
could  not,  after  bis  term  expired,  reduce  the 
amount  to  fBOO  for  his  entire  term  of  28 
months. 

2.  Where  the  county  court  refused,  on  the 
treasurer's  application,  to  appropriate  more 
than  $500  to  pay  bis  claim,  an  action  agaiust 
the  connty  for  such  salary,  and  not  mandamns 
agaiDBt  the  county  supeirintendeot  to  compel 
him  to  issue  a  warrant  for  tlie  amoutt  claimed 
was  the  proper  remedy. 

Appeal  from  district  court,  third  district; 
before  Jusrice  Samuel  A.  Merritt 

Action  by  Joseph  B.  Toronto  against  Salt 
Lake  county  to  recover  a  balance  due  blm  for 
services  as  county  treasurer  of  such  county. 
From  a  Judgment  fw  plalntUf,  defendant  ap- 
peals. Aflftrmed. 

WaltM:  Hurphy,  for  appellant  WlUlanu, 
Van  Cott  &  Sutherland,  tor  respondent 

SMIIH,  J.  The  plalntlfr  brings  this  action 
to  recover  $1,160.06,  which  he  claims  to  be 
due  him  as  extra  compensation  for  official 
services  rradered  as  county  treasurer  of  de- 
fendant county.  The  claim  for  compenBa- 
tlou  Is  based  upon  section  82  of  the  school 
law  of  1800,  which  is  as  follows:  "The  coun- 
ty treasurer  shall  receive  and  hold  as  a  spe- 
cial school  fund,  subject  to  the  orders  of  the 
county  superintendent  all  district  school 
moneys  from  whatever  source  received  and 
keep  a  separate  account  thereof,  and  when 
the  same  Is  apportioned  to  tbe  school  district 
sliall  open  and  keep  a  separate  account  wltb 
each  district.  He  shall,  oa  or  Irefwe  the 
first  day  of  August  In  each  year,  make  a  re- 
port," etc.   "Tbe  county  treasurai;  shall  r0> 
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ceire  micb  eompensatloii  oat  of  the  connty 
BCliOQl  fond  as  tlie  county  court  may  6eta- 
mine  for  the  serrlcea  rendered  by  him  In 
inirsuance  of  this  act"  By  a  snbsequent 
amendment  of  thli  section.  It  vas  provided 
that  such  comp«untton  should  be  paid  upon 
the  warrant  of  the  connty  superintendent  of 
schools.  Aft»  this  law  was  In  forces  plain- 
tiff was  elected  county  treasurer,  and  en- 
tered upon  the  discharge  of  his  duties  8ep> 
tember  1, 1890,  and  continued  performing  his 
duties  to  December  31,  1892,-~a  polod  of  28 
months.  Shortly  after  be  qoallfled,  plaintiff 
made  application  to  the  connty  court  to  fflz 
his  compCTsatlop  as  prorlded  In  this  statute. 
Some  time  aft^wards,  and  during  his  term 
of  office,  such  compensation  was  fixed  at 
fSOO  per  annum.  No  part  of  It  howerw, 
was  paid  to  plaiutiff  up  to  the  time  that  he 
retired  from  office,  on  March  13,  ]893;  and 
after  his  term  of  office  had  expired,  he  hav- 
ing In  the  meanwhile  asked  an  order  of  the 
county  court  appropriating  the  sum  of  fl,- 
16G.ft6  from  the  school  fund  In  payment  of 
his  compensation,  the  countr  court  upon  Its 
own  motion,  made  an  order  allowing  $500 
as  full  compensation  for  the  two  years  and 
four  months  that  plaintiff  had  served  as 
county  trenstirer.  The  plaintiff  claims  tiiat 
his  rl^ht  to  compensation  had  become  vested 
under  the  order  fixing  the  salary  at  $500  per 
year,  and  that  the  subsequent  order  of  the 
county  court  allowing  him  $500  In  full  pay- 
ment of  all  compensation  for  his  term  of 
office  of  two  years  and  four  months,  was 
without  Jurisdiction  and  void,  and  this  la  the 
principal  question  involved  in  this  appeal. 
Judgment  In  the  court  below  was  rendCTed 
upon  the  pleadings,  on  motion  of  plaintiff, 
in  his  favor,  for  the  full  amount  claimed, 
and  from  that  Judgment  the  county  ap- 
pealed. 

It  is  contended  by  the  appellant  county 
that  there  is  no  contract  relation  between  the 
government  and  a  public  officer;  that  the 
right  of  a  public  officer  to  compensation  is 
not  a  contract  right  Many  authwitles  are 
cited  by  the  appellant  to  stntaln  this  propo- 
sition, and  the  proposition,  that  Is  necessarily 
a  part  of  It  that  a  public  officer  can  never 
recover  upon  a  quantum  meruit  We  think 
this  position  Is  correct  In  a  case  to  which  It 
applies.  Tlie  difficulty  is  tliat  this  case  does 
not  come  within  the  rule;  a  dlEferent  rule 
obtalninjr  where,  as  In  this  case,  an  officer 
has  airc;Hly  perfoniietl  the  services  for  which 
he  claims  compensation,  provided  the  com- 
peiisjilioii  has  been  fixed  by  the  proper  au- 
thority at  the  time  the  services  were  ren- 
dered. The  plaintiff  asked  the  county  court 
to  fix  his  couii>ensation  at  or  shortly  after 
the  time  of  his  qualification.  For  some  rea- 
son, not  explained,  there  was  considerable 
delay  In  making  the  order,  but  it  was  finally 
made,  and  made  during  his  term  of  office, 
and  upon  his  petition.  We  thlidc  that  the 
true  rule  In  such  case  Is  stated  In  the  case 
of  Givi'ns  V.  Daviess  Co.  (Ma  Sup.)  17  S.  W. 
OOSfc  where  the  court  say;   "Every  day  he 


[tiie  officer]  hdd  ttie  office,  tibe  lav  vested 
In  him  the  right  to  a  doe  proportion  of  the 
salary  as  at  that  time  fixed;  and  consequent- 
ly on  OTder  changing  the  compensation  couUl 
not  have  a  retrospective  operation,  and  di- 
vest talm  tit  what  was  hUr  already."  Hist 
case  was  emctiy  l&e  the  one  at  bar.  It  must 
be  observed  that  when  the  county  court  un- 
dertook to  reduce  the  plaintiff's  compensa- 
tion for  28  months*  snrvlces,  he  had  already 
fully  completed  his  term  of  office  and  bis 
compimsatlon,  whatevo'  it  was*  was  com- 
pletely earned;  and,  as  we  hold,  Ida  right  to 
such  compensation  was  conq)letely  vested 
A  vested  right  Is  a  title,  legal  and  equitable 
to  the  present  and  future  enjoyment  of 
property,  or  to  the  iffesrat  enj<^iuent  of  a 
demand  or  a  legsl  exemption  firom  a  demand 
made  by  another.  With  this  defiinitlon  be- 
fore us,  it  Is  difficult  to  see  why  the  plaintiff, 
when  his  term  of  office  Is  completed,  and 
his  s«Tioes  Mitirely  rendered,  did  not  have  a 
complete  vested  right  to  the  present  and  fu- 
ture enjoyment  of  tbe  compensation  attached 
to  his  office  by  law  at  the  time  he  held  It 
and  perf<ffmed  the  services.  It  Is  troe  tbit 
an  office  has  no  property  in  the  proapeetlve 
compensation  attached  to  his  office,  wbetber 
It  be  in  the  shape  of  salary  or  fees  for  serv- 
ices yet  to  be  rendered.  Bnt  we  think,  both 
upon  principle  and  authority,  he  has  a  com- 
plete vested  right  of  property  In  the  compen- 
sation fixed  by  law  tot  services  rendered, 
and  that  this  right  is  one  that  cannot  be 
taken  away,  as  was  att^pted  in  this  case, 
by  an  order  made  after  bin  term  of  <rfaoe  had 
expired. 

This  determines  the  princiiHil  question  In 
the  case  against  the  appellant  and  there  re- 
mains but  one  more  matter  that  we  need  con- 
sider. It  is  claimed  by  the  appellant  that 
In  any  event  the  plaintiff  cannot  maintain 
this  action  against  the  oounty;  that  his 
remedy  Is  by  mandamus  against  the  county 
superintendent  of  schools,  to  compel  him  to 
issue  the  warrant  for  the  amount  claimed. 
This  contention  can  hardly  be  sustained. 
It  Is  made  upon  the  groimd  that  the  salary 
Is  payable  out  of  a  particular  fund,  and  not 
out  of  the  general  county  revenue.  The  diffl- 
culty  In  the  present  case  Is  that  there  has 
been  no  appropriation  made  by  the  county 
court  of  any  part  of  the  school  fund  to  pay 
this  claim,  except  the  sum  of  $500,  and  the 
county  court  refuses  to  appi'oprlate  any  ad- 
ditional sum.  The  claim  has  been  presented 
to  the  county  court,  and  In  part  rejected. 
In  our  c^Inlon,  this  Is  the  proper  practice. 
Claims  against  the  county  funds,  of  what- 
ever nature  they  may  be,  should  be  present- 
ed to  the  county  court  to  be  passed  upon  by 
that  body;  and  Its  allowance  of  the  claim  la 
a  sufficient  authority  to  the  proper  mlnls- 
terlal  officer— the  county  superintendent  of 
schools,  In  this  case— to  draw  his  warrant 
on  the  treasurer  tat  the  payment  of  the 
claim.  Without  such  allowance,  it  is  diffi- 
cult to  see  what  check  there  would  lie  up«>n 
the  supei'lntendent  In  maklm;  out  these  war- 
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TantB  for  compensation.  It  Is  true  the  eal- 
aiy  was  fixed  at  $500  per  annum,  but  there 
must  be  some  board  or  body-— some  authority 
somewhere— to  detwmine  whether  or  not  the 
claimant  has  performed  the  services  that  en- 
title him  to  the  compensation  fixed  by  law. 
We  think  in  this  case  the  county  court  is 
that  body,  and  has  the  authority;  that  it  was 
its  duty  to  make  this  allowance,  and  certify 
It  to  the  county  superintendent  as  his  au- 
thorily  for  Issuinp  the  warrant  We  find  no 
error  in  the  Judgment  of  the  court  beIow> 
and  It  Is  affirmed,  wltb  costs  to  respoadenta 

MINER  and  BARTCH,  JJ.,  concur. 


WHITEHILL  T.  LOWE  et  al.* 
(Supreme  Coort  of  Utah.    July  27,  1894.) 

SPECiriC  PCKFOBHANCB  —  UXCBRTAINTT  OP  CON- 
TKACT— PlEADISO  —  MlSJOI.'lDER— LlMITATIOHB- 
ITBir  Pbomibb. 

1.  A  verbal  asrreement  with  ownm  of 
property  noder  which  plaiatiff  is  to  procure  a 
company  to  operate  it,  "upon  a  bane  me  details 
of  which  were  to  be  thereafter  agreed  upon,*' 
cannot  be  enforced,  for  uncertainty. 

2.  A  verbal  contract  by  whidi  M.  was  to 
raise  money  to  operate  certain  propefft;,  but 
which  fixed  no  time  therefor,  nor  the  amount 
to  be  raised,  and  which  required  M.  to  place  the 
property  with  the  comnany  to  be  so  orf^anized, 
without  showing  how  oe  was  to  get  title  to  it, 
and  to  give  plaintiff  half  the  profits  accruing 
from  the  transaction,  cannot  be  enforced,  for 
uncertainty. 

3.  In  an  action  to  compel  the  transfer  to 
plaintiS  of  half  the  shares  siren  one  M.  for 
organizinc  a  company,  the  joinder  of  two  offi- 
cers of  the  company  as  Individuals  Is  improp- 
er where  no  fraud  is  charged  against  them  or 
the  company,  and  where  they  were  net  parties 
to  any  of  the  contracts. 

4.  A  verbal  agreement  based  on  a  prior 
agreement  barred  by  the  statute  of  limitations 
is  within  2  Comp.  Laws  188S,  S  8166,  providing 
that  such  promise  must  be  in  writing,  signed  by 
the  party  to  be  charged  thereby. 

Appeal  from  district  court,  third  district; 
before  Justice  C.  S.  Zane. 

Action  by  William  H.  Whltehill  against 
William  Lowe,  administrator  of  the  estate 
of  George  A.  AXeears,  deceased,  and  oUiers, 
to  compel  defendants  to  trausfer  to  i>laln- 
ticr  certain  shares  In  defcodaut  the  Mccars 
Mining  Company.  From  a  juiffment  for  de- 
fendants, plaintiff  appeals.  Altlrmed. 

G«rald  G.  P.  Jooksoo.  for  «ppeUant 
Thomas  Adams  aad  Marshall  &  Koyle,  for 
respondcmts. 

MINER,  J.  This  action  was  brought  by 
appellant,  by  bill  in  equity,  in  tlie  third  ju- 
dicial district  court  of  tlie  territory  of  Utah, 
upon  the  3d  day  of  October.  18U2,  to  compel 
the  transfer  of  certain  shares  of  mining 
stodc  The  plaintiff,  by  bis  complaint,  al- 
leged a  verbal  agreement.  In  1SS3.  with  the 
owners  of  a  certain  uiiolng  property  situated 
in  Park  City,  Summit  county,  teiritory  of 
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Utah,  and  more  partJcularly  In  the  Uintah 
mining  dlshict,  In  said  county  and  territorj-, 
which  property  was  known  at  that  time 
(1SS3-84)  as  the  Morgan  group  of  mines,  by 
which  agreement  he  (the  appellant)  was  to 
secure  and  bring  about  the  Incorporation  of 
a  company  to  operate  the  property;  that,  In 
accordance  with  the  terms  of  that  agree- 
ment, the  appellant  introduced  the  owners  of 
said  property  to  the  defendant  and  respond- 
ent Meears,  who  verbally  agreed  with  the 
plaintiff  to  share  with  blm  In  any  benefits 
and  profits  that  might  accrue  from  the  trana- 
actlou.  In  consequence  of  the  agreement 
with  Meeors  and  the  Introduction  of  the 
ownCTS  of  the  aforesaid  proper^  to  him,  the 
owners  of  that  property  contracted  In  Febru- 
ary, 1384,  to  convey  It  to  the  said  Meeara, 
for  the  purpose  of  Incorporating  a  company 
to  operate  the  mines,  and  the  perfOTmance 
of  the  conditions  of  this  last  agreement  was 
guarantied  by  the  firm  of  Walker  Bros.,  a 
partnership  of  capitalists,  of  which  tbedefend- 
ant  J.  R.  Walker  was  a  member;  that  there- 
after, for  a  number  of  years,  there  was  con- 
siderable litigation  touching  the  title  to  said 
property,  the  contract  to  convey  to  Meears 
was  In  abeyance,  and  the  conditions  aa  to 
the  Incorporating  a  company  to  operate  the 
property  were  not  complied  with  or  executed 
until  the  termination  of  ^e  legal  proceed- 
ings, on  or  about  the  15th  day  of  October, 
l^M),  when  tbo  lncorp(»ratlon  now  known  as 
the  Meears  Mining  Company  was  formed,  to 
operate  the  property  for  which  the  defend- 
ant Meears  had  obtained  the  contract  to  con- 
vey from  the  owners  thereof.  The  plaintiff 
furth^  alleged  that  the  contract  for  conv^- 
ance  obtained  from  the  owners  of  the  iwop- 
erty  bad  been  obtained  and  procmed  by  said 
Meears  in  his  own  name,  to  the  exclusion  of 
the  plaintiff,  without  the  knowledge  of  the 
plaintiff,  and  during  the  absence  of  the  plaia- 
tiff from  the  territory  of  Utah;  that,  after 
the  said  Incorporation,  the  defendant  M(K?ar8 
bad  been  assigned  31,625  shares  of  the 
capital  stock  of  said  Incorporation  for  serv- 
ices in  promoting  the  Incorporation,  which 
stinres  Meears  retained  In  his  own  name, 
and  bus  not  transferred  to  the  plaintiff  one- 
half  thereof,  for  which  transfer  the  plaintiff 
broufrbt  this  action,  claiming  said  stock  on 
account  of  services  and  exponsos  by  him  ren- 
dered in  litigation,  etc.  Tlie  defendants  dc- 
niurred  to  the  bill.  The  court  below  sus- 
tiilned  the  demurrer,  and  dismissed  the  ac- 
tion. The  plaintiff  gave  notice  that  he  would 
stand  by  his  bill,  and  subsequently  gave  no- 
tice of  appeal,  and  now  appeals  to  this  court 
fi'om  the  judgment  and  order  of  the  court 
below,  sustaining  the  demurr^  and  dismiss- 
ing the  action,  and  relies  upon  the  following 
errors  for  reversal:  (1)  The  cdurt  erred  in 
sustaining  the  demurrer  upon  the  ground 
that  "said  complaint  does  not  state  facts 
sufficient  to  constitute  a  catise  of  action." 
(2)  The  court  erred  in  sustaining  the  de- 
murrer upon  the  ground  '^that  there  Is  a  mis- 
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Joinder  of  parties  defendant.  In  tbfB:  that 
said  Joseph  R.  Walker  and  Samuel  F.  Walk- 
er, as  Individuals  and  as  officers  of  said 
Meears  Mining  Company,  and  said  Meears 
Mining  Company,  are  joined  as  defendants 
In  said  action  with  satd  defendant  Mecnrs, 
when  there  Is  no  privity  of  contract  between 
them  and  said  plaintiff,  nor  are  they  or 
either  of  them  subject  to,  or  In  any  wise  re- 
sponsible for,  or  Interested  In,  said  alleged 
agreement  of  said  plaintiff  and  said  defend- 
ant Meears."  (3)  The  coiirt  erred  in  sus- 
taining the  demurrer  upon  the  ground  "that 
two  causes  of  action  have  been  Impn^erly 
united  and  joined  in  one  count  In  said  com- 
plaint and  not  separately  stated  as  Inde- 
pendent causes  of  action,  to  wit;  First,  a 
cause  of  action  upon  an  allesed  agreement 
with  defendant  Meears,  based  upon  an  al- 
leged agreement  with  the  said  owners  of 
said  mining  claims,  set  out  In  said  complaint; 
second,  a  cause  of  action  upon  an  alleged 
agreement  with  defendant  Meears,  made 
after  the  execution  of,  and  based  upon,  the 
written  contract  set  ont  in  satd  complaint" 
(4)  The  court  erred  In  snstalnlng  the  demur- 
rer upon  the  ground  "that  the  complaint  Is 
ambiguous,  unintelligible,  and  uncertain.  In 
this,  to  wit:  Because  It  cannot  be  deter- 
mined from  said  complaint  upon  which  of 
said  causes  of  action  mentlonecl  In  aubdl- 
Tislon  three  of  thta  demurrer  plaintiff  is  re- 
lying, or  whether  or  not  plaintiff  is  relying 
upon  both  of  them.**  (5)  The  court  erred  in 
sustaining  the  demurm  upon  the  ground 
"that^  as  to  the  first  agreement  set  up  In 
said  complaint  between  plaintiff  and  defend- 
ant Meears,  the  same  is  barred  by  the  pro- 
Tlslons  of  subdivision  one  of  section  ISQ  of 
the  Code  of  Civil  Procedure,  and  as  to  the 
agreement  founded  i^ran,  or  growing  out  of. 
or  a  part  of,  the  contract  in  writing  set  out 
In  said  complaint,  the  same  la  barred  by  sub- 
division one  of  section  196  and  section  194 
of  the  Code  of  Civil  Procedure." 

It  is  claimed  by  the  respondents*  attorney 
that  the  complaint  attempts  to  set  up  fire 
different  contracts  or  agreements,  made  at 
dlff^nt  times,  and  most  of  them  between 
different  parties— First  a  verbal  agreement, 
made  In  1883,  between  plaintiff,  on  the  one 
part  and  Morgan  and  others,  owners  of  the 
Morgan  group  of  mines,  as  the  other  part}'; 
second,  a  verbal  agreement  between  plaintiff 
and  defendant  Meears,  made  between  Octo- 
ber, 1883,  and  Felwuary,  18S4;  third,  a  writ- 
ten agreement  or  contract  made  between 
Morgan  and  others,  owners  of  the  Morgan 
group  of  mines,  of  the  one  part,  and  George 
A.  Meears.  of  the  other  part  May  24,  18S4; 
fourth,  verljal  statements  of  Meears,  ac- 
knowledSlug  having  violated  or  broken  ver- 
bal agreement  number  two  above  referred 
to,  and  that  he  would  protect  plaintiff's  Inter- 
est In, said  written  contract  made  August, 
1884;  fifth,  agreement  and  articles  of  In- 
corporatiou  of  the  Meears  Mining  Company, 
Octobe-,  1800.  The  complaint  was  filed  to 


obtain  a  specific  performance  of  all  of  these 
alleged  agreements,  contracts,  and  arrange- 
ments referred  to,  but  under  a  claim  that 
they  all  relate  to  one  continuous  contract, 
verbal  at  first  but  eventually  reduced  to 
writing,  and  merged  In  the  final  consumma- 
tion of  the  Incorporation.  If  specific  per- 
formance cannot  be  had  under  the  rules  of 
law,  or  if  the  i>laintlff  has  no  such  Interest 
therein  to  the  subject-matter  or  as  to  the 
parties  referred  to,  then  it  may  be  said  that 
the  plaintiff  has  stated  no  cause  of  action. 
In  order  to  specifically  enforce  a  contract  It 
must  be  upon  a  reasonable  consideration.  "It 
must  be  reasonably  certain  as  to  its  subject- 
matter,  Its  stipulations,  Its  purposes,  its  par- 
ties, and  the  circumstances  under  which  It 
was  made.  It  must  be,  In  general,  mutual  in 
Its  obligaUons;  it  must  be  free  from  any 
fraud,  misrepresentation,  mistake,  or  Ille- 
gality. •  •  •  The  contract  must  be  fair, 
equal,  and  just  i^  its  t?rms  and  circumstan- 
ces." 3  Pom.  £q.  Jur.  p.  447.  The  de8crii>- 
tion  of  the  subject-matter  should  be  so  def- 
inite as  that  It  may  give  with  reasonable 
talnty  what  the  party  contracting  lmaglD<« 
himself  to  be  contracting  for,  and  that  the 
court  may  from  It  ascertain  what  it  Is.  It 
should  not  only  express  the  names  of  the  par- 
ties, the  subject-matter,  the  price,  but  all  ma- 
terial t^ms.  "It  may,  however,  be  laid  d<^wn 
that  the  court  will  carry  out  an  agreement 
framed  In  general  terms,  where  the  law  wlU 
supply  the  details;  but  if  any  details  are  to 
be  supplied  In  modes  which  cannot  be  adopt- 
ed by  the  court,  there  is  then  no  concluded 
agreement  capable  of  being  enforced."  Fry. 
Spec.  Perf.  side  pages  80.  82,  93,  86.  H  20^ 
208,  211,  221;  Gfrfson  t.  Thompsm,  2  Wheat 
336. 

Now,  testing  said  first  and  second  verbal 
contracts  by  these  rales  of  law,  were  either 
of  these  contracts  certain,  definite,  and  com- 
plete? The  first  contract  between  plaintiff 
and  Morgan,  upon  Its  face,  shows  the  uncer- 
tainty and  Incompleteness  In  the  foundation 
and  basis  thereof  when  It  says  that  it  is  to 
be  carried  out  "upon  a  basis  the  details  of 
which  were  to  be  thereafter  agreed  upon." 
FurthCT,  It  does  not  appear  what  kind  of 
company  was  to  be  organized,  whether  It 
woa  to  be  a  copartner^tp,  a  joint-stock  com- 
pany, or  a  corporation;  neither  does  It  ap- 
pear upon  what  terms  or  under  what  rules 
and  regulations  this  company  was  to  be  or- 
ganized, or  who  were  to  be  parties  thereto, 
or  their  respective  Interests,  or  how  the  work- 
ing capital  should  be  raised,  or  who  should 
furnish  it  nor  the  extent  character,  or  loca- 
tion of  the  work  to  be  done  on  the  claims, 
nor  when  any  of  these  things  were  to  be 
done.  The  secwid  verbal  contract  is  between 
plaintiff  and  Meears  alone,  and,  besides  this, 
is  subject  to  most  of  the  objections  to  the 
first  contract  Meears  Is  to  raise  the  nec- 
essary money  to  work  and  develop  the  prop- 
erty,  but  no  time  is  fixed  r^o  amount  of 
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money  or  character  of  work  stated;  and  Mee- 
ars  is  to  place  the  mining  property  with  the 
company  he  la  to  organize,— pr'^perty  which 
belonged  to  other  parties— but  it  does  not 
appear  how  he  Is  to  get  control  of,  or  title  to, 
the  property  he  is  so  to  place.  All  these  mat- 
tt^rs  are  Indeflnite.  These  two  verbal  con< 
tracts  appear  to  be  uncertain,  indefinite,  and 
Incomplete.  Meears  was  to  do  all  the  work, 
furnish  all  the  money,  buy  the  mines,  com- 
plete the  organization,  and,  as  It  turned  out, 
attend  to  and  pay  the  expenses  of  six  years' 
Utigatlon,  and  give  the  plaintiff  one-half  of 
all  proceeds  in  return  for  an  Introduction  to 
Morgan  by  the  plaintiff,  and  the  recomm^- 
datlon  that  followed  auch  Introduction.  It 
can  hardly  be  said  that  the  contract  was  cer- 
tain, fair,  and  Just 

It  does  not  appear  from  the  complaint  that 
any  demand  waa  made  by  the  pUUntiff  ivon 
the  defendants,  or  either  of  them,  for  the 
stock  claimed  by  bim  in  the  owporatlont  or 
that  the  defendants,  or  either  of  them,  ever 
refused  to  deliver  the  same  to  him.  Dodge 
T.  Clark.  17  Cal.  586;  2  Estee,  PL  &  Pr. 
I  2875.  Walker  Bros,  are  made  parties  de- 
fendants, and  are  sued  as  indlTiduals.  No 
fraud  or  misfeasance  is  chafed  against  then 
or  against  the  corporation.  They  were  not 
parties  to  nor  principals  to  any  of  the  con- 
tracts. They  were  improperly  Joined  as  In-i 
dividual  parties  to  the  controversy.  Thomp. 
Uab.  Off.  p.  352 ;  2  Comp.  Laws  1888,  {  3219. 

Plaintiff's  cause  of  action  la  based  upon 
two  verbal  agreements.  The  first  was  be< 
tween  the  plaintiff  and  the  owners  of  the 
mine.  The  aeoond  agreement  was  made  be- 
tween the  plaintiff  and  Meears.  Meears  and 
plaintiff  were  the  only  parties  interested  in 
Bald  agreement  who  are  parties  to  this  ac- 
tlon.  This  action  waa  brought  October  14, 
1882.  Tlie  pilalntiff  alleges  in  his  complaint 
that  Meears  had  violated  said  verbal  agree- 
ment In  May,  1881,  by  entering  into  the  writ- 
ten contract  with  the  owners  of  the  Morgan 
group  of  mines  hi  bis  own  name,  Instead  of 
the  Joint  names  of  himself  and  Meears,  as 
was  agreed;  th^upon  the  right  of  action  ao 
crued  to  him  In  1881,  and  Is  barred  under  the 
statutes  of  limitations  (section  3145,  2  Gomp. 
Laws  1888).  To  avoid  this  statute,  ^intiff 
aOeges  another  verbal  agreement  between 
himself  and  Meears,  In  August,  1881,  based 
upon  no  consideration,  except  it  may  be  the 
first  verbal  agreement,  to  the  effect  that  Mee< 
ars  would  protect  the  plaintiff's  Interest  In 
said  agi'ecment  the  same  as  if  bis  name  ap- 
peared in  the  writing.  This  agreement  being 
verbal.  It  comes  within  the  provisions  of  sec- 
tion 3165,  2  Comp.  Laws  1888,  which  reads 
OS  follows:  "Xo  acknowledgment  or  promise 
Is  sufficient  evidence  of  a  new  or  continuing 
contract,  by  which  to  take  the  case  ont  of  the 
operations  of  this  title,  unless  the  same  Is 
contained  In  some  writing,  signed  by  the  par- 
ty to  be  charged  thereby."  The  statute 
seems  to  have  run  against  all  the  verbal 
agreements  to  whidt  plaintiff  was  a  party. 


We  think  the  demurrer  was  well  taken,  and 
that  the  order  and  judgment  of  the  third  dis- 
trict court  should  be  affirmed,  with  costs. 

MERHITT,C.J.,and  BAKTGH  and  SMrrH. 
JJ.,  concur. 


EUFFATI  v.  SOCIETE  ANOXYME  DES 
MINES  DE  LEXINGTON  et  ol.^ 

(Supreme  Court  of  Utah.   July  27,  1804.) 

AOTION  OH  OONTBACT  — JOIMDBK  OY  PaRTIBS  SOT 

BoDND  —  Paboi.  Miniho  Lbasi  —  Vauditt  ~- 

WKONOrCL  OUSTSIt  —  VBBiriCATlOH  OW  Ph%AI>- 

1.  Li  an  action  tor  breach  of  contract,  oae 
defendant  cannot  comnlaia  that  his  codefend- 
ant  is  not  Iraund  by  such  contract. 

2.  Evidence  that  plaintiff,  at  defendant's 
direction,  n'urked  iu  a  specitted  portion  of  a 
mine  only;  that  his  time  was  not  kept;  that  he 
was  paid  no  wages;  that  be  did  a  large  smoant 
of  dead  work  before  discovering  ore,  and  then 
bexan  tstatAag  it  out  as  rapidly  as  possible,— 
is  sufficient  to  sustain  a  flndmg  that  he  was  [rat 
in  possession  of  that  portion  of  the  mine  as 
lessee,  and  not  as  a  laborer. 

8.  It  is  no  defense,  to  an  actitm  by  a  les- 
see of  a  mine  to  recover  damages  for  wrongful 
ouster,  that  up  to  tlut  time  he  had  not  pat 
in  Hiimcient  timbers,  where  no  Injury  has  oc- 
curred by  reason  ttumcrf. 

4.  The  trial  court  may  allow  ui  amended 
complaint  to  be  verified,  though  the  original 
was  not. 

5.  A  parol  lease  of  a  mine  Is  valid,  where 
the  lessee  enters  thereunder,  and  expends  la- 
bor and  money  in  preparations  for  mining. 

Appeal  from  district  court,  third  district; 
before  Justice  G.  W.  Bartch. 

Action  by  Joseph  Ruffad  against  the  So- 
Cl6t6  Anonyme  des  Mines  de  Lexington  and 
another  to  recover  damages  for  breach  of 
contract.  There  was  a  judgment  for  plaln- 
tur  against  the  company,  which  appealed. 
Affirmed. 

Alarshall  &  Boyle,  for  appellant.  Elchard 
B.  Shepard,  H.  O.  Shopard,  A.  N.  Sherry,  and 
J.  M.  Bowman,  for  respondent. 

SMITH,  J.  This  la  an  action  commenced 
by  the  plaintiff  to  recover  the  stmi  of  $15,- 
996.<i6  from  the  defendants.  The  Jury  re- 
turned a  verdict  for  ^,000  against  the  cor- 
poration commonly  known  as  the  Lexington 
Mining  Company,  Its  exact  title  being  the  3o- 
cl6t6  Anonyme  des  Mines  de  L^ngton,  a 
corp(»rat]oo  organized  imder  the  laws  of 
France.  The  action  Is  upon  a  contract  for 
damages  arising  from  a  breach  of  it  by  the 
defendants.  In  substance  the  complaint  is 
that  in  Decembw,  1800,  the  plaintiff  and  the 
d<!fendants,  to  wit,  the  mining  company  and 
one  Lavagnino,  made  a  contract  by  which  the 
plaintiff  leased  and  undertook  to  work  certain 
mining  grounds  in  a  portion  of  what  is  known 
as  the  "Uld  Telegraph  Mine,"  in  Salt  Lake 
county;  that  the  lease  was  for  the  period  of 
three  moatbs,  upirlng  on  the  10th  day  of 

1  Rehearing  denied. 

Digitized  by  Google 


592 


PAOIFIO  REPORTER,  VoL  37. 


(Dtab. 


March,  1801;  that  by  the  terms  of  the  lease 
the  plaintiff  should  work  the  portion  of  the 
mine  assigned  to  him  for  that  purpose,  should 
mlue  and  remove  the  ore  therefrom  at  his 
own  cost,  and  deliver  the  same,  when  thus 
mined,  to  the  defendants  at  the  usual  place 
In  said  mine  for  shipment  and  sale;  that  the 
defendants  were  to  ship  and  sell  the  ore,  aft- 
er thus  mined  and  delivered,  without  any 
cost  or  char^  to  the  plaintiff,  and  out  of  the 
proceeds  of  the  sale  of  the  ore  was  first  to  be 
paid  the  cost  of  shipping  and  sampling  the 
same,  and  the  net  proceeds  were  to  be  divid- 
ed, <nie-thlrd  to  tiie  defendants,  and  two- 
thirds  to  the  plalntiflC  It  Is  also  claimed  that 
under  this  lease  the  plaintiff  worked  for  08 
days,  and  discovered  a  large  and  rich  body  of 
ore.  and  that  be  bad  extracted  ore,  and  de< 
llTered  to  the  defendants,  of  the  Talue  of  $10,- 
000,  after  deducting  the  ^penses  of  ((hipping 
and  sampling  the  sam^  and  that  he  had  In 
flight,  ready  to  be  mined  and  l»tAen  down, 
on  the  ioif  when  he  was  ousted,  to  wit,  the 
flfty-elj^tb  day  of  his  lease,  about  300  tons 
of  me,  at  the  value  of  9100  per  ton  net,  and 
tbat  within  the  remaining  twoi^-elgbt  days 
of  his  leaae  the  plaintiff  could  have  mined 
and  removed  from  said  mine  140  tons  of  such 
we;  that  his  profit  on  such  140  tons  wonld 
hare  been  $9^SZ,  or  two-thirds  of  the  net 
value  of  the  same.  The  suit  Is  to  recover 
two-tblrdB  of  the  f 10,000  worth  of  ore  which 
he  alleges  he  had  mined  and  dellv«^  to  the 
defendants,  and  two- thirds  of  the  profit  he 
would  have  made  if  he  had  been  permitted 
to  work  during  the  remainder  of  his  term. 
It  is  also  alleged  that  wltliout  cause  he  was 
ousted  wrongfully  the  defendants  on  tbe 
fifty-el^th  day  of  the  term.  In  the  answer 
it  was  alleged  tbat  the  defendant  Lavagnino 
was  merely  agent  w  manager  for  the  defend- 
ant the  Lexington  Mining  Company,  and  this 
appeared  to  be  established  by  the  proof,  and 
the  jury  rendered  their  verdict  against  one, 
only,  of  the  ^fendants,  to  wit,  the  mining 
company.  The  case  was  tried  to  a  Jury,  the 
defendants  having  denied  the  allegations  of 
the  complaint,  and  the  Jury  rend«^  a  ver- 
dict, as  above  atoted,  against  the  mining  com- 
pany alone,  tot  $5,000.  Motion  tat  a  new 
trial  was  made  and  overruled,  and  an  appeal 
taken  from  the  Judgment  and  order  denying 
a  new  trial. 

The  first  matter  complained  of  by  the  ap- 
pellant is  that  the  evidence  Is  insufficient  to 
Justify  the  verdict  Sevoal  particulars  are 
specified.  They  may  be  grouped  briefly  as 
f<dlows:  <1)  There  is  no  evidence  to  show 
that  the  two  defendants  were  the  owners  of 
the  mine;  <2)  there  is  no  evidence  to  show 
that  as  such  owners  they  made  a  lease  to  the 
plaintiff;  (3)  there  la  no  evidence  to  show 
that  the  defendants,  or  either  of  them,  made 
a  lease  of  tbe  mine,  or  any  part  of  It,  to  the 
plaintiff;  (4)  that  defendants,  or  either  of 
them,  put  plaintiff  lu  the  possession  thereof; 
(5)  there  Is  no  evidence  to  show  that  plain- 
tiff did  his  work  in  a  proper  or  minerlike 


manner;  and  (6)  there  Is  no  evidence  to  show 
that  plaintiff  confined  himself  to  any  spedfled 
-p&rt  of  tbe  mine. 

As  to  the  first  specification,  we  do  not  deem 
it  necessary  to  enter  into  a  discussion. 
Plaintiff  sned  the  mining  company  and 
Lavagnino,  and  alleged  that  be  had  a  con- 
tract with  them.  It  appeared  that  his  con- 
tract was  actually  made,  if  made  at  all, 
with  Lavagnino,  and  it  also  appeared  qoito 
clearly  on  the  trial  that  Lavagnino  was  mere- 
ly an  agent  tar  the  other  defendant.  In  salt 
upon  a  contract,  where  the  evidence  war- 
rants It,  we  think  It  Is  universally  held  that 
a  recovery  may  be  bad  against  one  or  tb» 
otbo'.  or  both,  of  tbe  defendants  who  are 
sued  upon  tbe  contract  II  Is  no  ground  of 
complaint  on  the  part  of  ^e  mining  com- 
pany, If  It  in  fact  was  bound  by  tbe  con- 
tract, Oiat  the  plaintiff  saw  fit  to  sue  some 
one  else  who  was  not  bound,  In  connectkm 
wiOi  it  to  recovw  damages  tor  a  breach. 

The  second  Spedflcation  of  insufficiency— 
tiiat  ihere  is  no  evidence  that  tbe  owner  made 
a  leaae  to  the  plaintiff— Is  one  which  was 
much  discussed  at  the  hearing  in  this  court 
An  examination  of  the  evidence  shows  that 
the  testimony  la  squarely  conflicting.  The 
I>lalntlff  testified  fi^  and  comidetely  to  a 
contract  substantially  as  aUeged  in  his  com- 
plaint Lavagnino  admitted  on  his  lamina- 
tion that  he  put  the  plaintiff  to  work;  that 
he  did  not  make  any  written  contract  wiOi 
him,  and  be  made  no  Terbal  contract  that 
he  could  work  in  any  part  of  the  mine,  or 
any  spedfled  time.  He  does  admit  that 
there  was  an  agreement  of  some  kind  be- 
tween himself  and  the  plalnflfl;  Ruffatl,  by 
which  the  plaintiff  was  to  go  to  work  In  tbe 
mine  without  wages,  and  upmi  some  kind  of 
an  arrangement  which  he  does  not  very 
clearly  specify,  by  which  plaintiff  was  to 
get  bis  pay  fw  work  out  of  tbe  ore  that  ha 
extracted.  He  claims  that  he  was  to  have 
the  right  to  discharge  plaintiff  at  any  time, 
BO  tbat  he  could  have  the  mine  absolutely 
free  flrom  any  engagement  with  anybody. 
It  seems  tbat  inrior  to  December,  ISSM^ 
Lavagnluo,  as  manager  for  the  mining  com- 
pany, had  been  operating  tbe  mine  in  a  regn- 
hir  way.  At  about  that  time  be  dlscbar^d 
all  of  tbe  men  in  bis  employ,  but  immedi- 
ately allowed  a  large  numbw  of  them  to  go 
to  work  under  different  kinds  of  contracts, 
which  Lavagnino  terms  "tribute  contracts." 
Among  othffl's  who  had  been  at  work  for  tbe 
company  was  the  plaintiff,  and  he  took  a 
contract  About  this  there  seems  to  be  no 
question.  As  to  exactly  the  nature  of  It  the 
testimony  Is  squarely  conflicting.  The  Jury 
unquestionably  believed  the  plaintiff,  and,  in 
the  light  of  all  the  testimony,  we  would  not 
be  warranted  In  saying  tbat  they  did  not  do 
right  In  believing  him  In  preference  to  the 
witnesses  against  him. 

The  observations  made  upon  this  apeclflca- 
tlon  answer  the  third,  which  Is  that  there 
1.1  no  evidence  to  sbow  that  cither  of  the  par- 
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ties  made  a  lease  of  the  mhie  or  of  any  part 
of  it 

The  fonrOi  specification  Is  that  tiiere  is  no 
erldeuce  to  show  that  plaintiff  was  put  In 
possession  of  any  part  of  the  mine.  Now, 
Vkpon  this  the  testimony  is  undisputed  that 
the  plaintiff  took  possession  of  a  certain  por- 
tion of  the  mine,  went  to  work  and  worked 
58  days  In  that  particular  place,  discovered 
an  ore  body  after  about  16  to  20  days'  work, 
and  from  that  time  on  to  the  time  he  was 
tnmed  out  was  busily  engaged,  both  by  him- 
self and  oth&r  men  working  with  him,  In  ex- 
mctlng  ore  from  this  ore  body.  All  of  this 
appears  to  hare  been  known  at  least  to 
Lavagnlno,  and  it  Is  not  denied  by  him,  and 
the  plaintiff  swears  tbat  Laragnlno  pointed 
out  to  him  just  where  he  should  go  to  work, 
at  a  point  described  by  him  as  running  from 
the  switch  up  to  the  raise  that  the  company 
had  made  In  the  old  work  tbat  was  there. 
This  description  seems  to  have  been  under- 
stood by  all  the  witnesses,  and  the  locality 
seems  to  be  sufficiently  fixed  by  the  descrip- 
tion. It  appears  that  a  good  many  other 
men  who  had  been  formerly  employed  In  the 
mine  were  given  leases  In  different  portions 
of  the  mine;  for  Instance,  It  appears  that 
one  Fronatt  had  a  lease  In  the  same  way  In 
the  "Oall^,"  so-called,  and  one  Ozella  had 
a  lease  on  the  "Crredan  Bend,"  and  others 
had  leases  at  different  places.  After  the 
plaintiff  bad  been  at  work  fw  about  20  days, 
doing  deed  wort^,— that  Is,  running  through 
barren  rock,— he  discovered  a  body  of  ore 
of  considerable  extent  and  very  rich.  After 
be  had  been  working  upon  this  ore  for  a 
period  of  some  58  days,  Including  the  time 
spent  doing  dead  work,  Lavagnlno  came  to 
him,  and  told  him  he  bad  made  money 
enoofch,  and  that  he  must  qalt,  and  did  com- 
pel him  to  qnlt,— both  him  and  the  men  who 
were  employed  by  him.  Lavagnlno  took 
possession  of  the  ore  he  had  already  mined, 
and  also  of  that  that  was  yet  standing  In  the 
mine.  The  plaintiff  received  no  benefit  at 
all,  and  has  received  absolutely  nothing  for 
the  work  which  he  did  there,  either  by  him- 
self or  the  men  who  worked  tor  him.  From 
these  facts  it  would  appear  that  the  Jury 
were  warranted  in  concludlDg  that  the  plain- 
tiff was  put  into  the  exclusive  possession  of 
a  portion  of  the  mine,  and  that  he  was  not 
there  merely  as  an  employe  of  the  defendant. 
His  time  was  not  kept  by  anybody.  He  was 
paid  wages  by  no  one.  He  worked  In  a 
specific  place,  and  In  only  one  place.  He  did 
a  large  amount  of  dead  work  before  he  made 
any  discovery,  and,  when  he  discovered  the 
ore  body,  began  stoplng  it  out  as  rapidly  as 
ix>8sible.  All  this  would  Indicate  that  he 
was  in  possession  as  lessee,  and  not  as  a 
mere  laborer  under  the  defendant;  and  in 
this  particular  the  evidence  was  sufflclcnt  to 
sustain  the  verdict. 

The  fifth  si)eclflcatlon  of  the  Insufficiency 
of  the  evidence  Is  that  there  Is  no  proof  that 
the  plaintiff  did  his  work  In  a  proper  w 
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minerlike  manner.  It  may  be  said,  In  an- 
swer to  this  spedflcatlon,  that  there  is  as 
much  evidence  that  the  work  was  done  In  a 
proper  manner  as  that  It  was  done  In  an 
Improper  manner.  The  exact  condition  of 
the  ground  In  charge  of  the  plaintiff  Is  given 
in  the  testimony,  and  there  is  no  testimony 
of  any  particularly  skilled  miner,  or  persons 
acquainted  with  that  business,  as  to  any  im- 
proper mining.  It  was  claimed  by  Lavag- 
nino  that  there  was  not  sufilcleut  timlDer  in 
that  portion  of  the  mine  where  plaintiff  was 
working,  and  that  he  should  have  put  in 
more  timber.  This  was  denied  by  plaintiff; 
but  In  any  eveat  It  is  evident  that  plaintiff 
was  proceeding  with  the  work  at  the  time 
he  was  stopped,  and  up  to  that  time  no  In- 
Jury  had  occurred  because  of  the  lack  of 
timbers,  and,  the  defendants  having  wrong- 
fully ousted  him,  we  would  not  be  warranted 
In  holding  that  he  forfeited  all  of  his  rights 
under  this  lease  simply  because  up  to  that 
time  he  had  not  put  In  sufficient  timbers, 
even  If  It  he  admitted  that  the  mine  required 
more  timber.  This  seems  to  have  been  the 
chief  cause  of  complaint,  as  we  gather  from 
the  testimony  on  tiie  trial.  We  are  of  the 
opinion  that  In  this  particular  the  facts 
proven  were  sufficient  to  warrant  the  ver- 
dict 

The  sixth  specification  does  not  require  any 
discussion,  because  we  have  already  stated 
that  the  plaintiff,  after  he  discovered  the 
body  of  ore,  does  not  appear  to  have  worked 
anywhere  else,  and  It  would  have  been  very 
remarkable  Indeed  If  he  had  left  It  after  dis- 
covering It,  and  gone  into  some  other  portion 
of  the  mine  to  work. 

The  first  error  of  law  complained  of  was 
that  the  court  permitted  the  plaintiff  to  veri- 
fy the  amended  complaint,  and  the  oilglnal 
complaint  was  not  verified.  We  think  the 
trial  court  had  discretion  to  allow  the  amend- 
ed complaint  to  be  verified,  and  that  there 
was  no  abuse  of  disci-etlon  in  permitting  It. 
See,  upon  this  question,  the  cases  of  Ball- 
road  Co.  V.  Wilson,  10  Kan.  112;  Case  v.  Ed- 
son,  40  Kan.  161,  19  Pac.  635;  Johnson  r. 
Jones,  2  Neb.  126;  Buell  v.  Beckwitb,  59  Cal. 
480.  AVe  think  there  was  no  error  In  permit- 
ting the  amended  complaint  to  lie  verified. 

Several  errors  are  assigned  upon  the  giv- 
ing of  the  Instructions,  no  less  than  10  errors 
being  assigned  in  regard  to  this  matter.  The 
charge  of  the  court  we  have  examined  with 
care,  and  we  feel  Inclined  to  insert  it  Irodily 
In  this  opinion,  were  it  not  for  the  length  of 
tlie  charge.  The  substance  of  the  entire 
charge,  however.  Is  embraced  In  the  eighth 
subdivision  of  it,  which  Is  as  folloivs:  "Tlie 
court  Instructs  the  jury,  as  a  matter  of  law, 
tbat  a  parol  lease  to  enter  upon  mineral  land 
or  Into  a  mine,  and  mine  the  same  for  a  spec- 
ified share  of  the  mineral  raised  for  a  definite 
time,  and  an  entry  under  such  lease,  and 
expenditure  of  labor  and  money  In  running 
drifts  and  other  preparations  for  mining,  un- 
der said  lease,  gives  to  the  lessee  a  valid,  sab- 
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slsUng  interest  In  the  real  estate  which  the 
lessor  cannot  terminate,  unless  said  lessee 
has  forfeited,  for  some  reason,  his  lease  to 
work  said  mine."  The  other  Instructions, 
which  go  at  great  length  into  matters  of  de- 
tail, really  hinge  upon  the  i^oposltlons  stat- 
ed in  this  eighth  BUbdividon.  The  Jury  were 
told,  in  effect,  that  a  verbal  lease  for  three 
months  was  valid;  that  If  the  plaintiff  enter- 
ed under  It,  expended  labor  and  money,  and 
took  out  ore  and  exposed  other  ore  which  he 
might  have  taken  out,  and  was  then  wrong- 
fully dispossessed  by  the  defendants,  and  the 
or«  which  he  bad  raised  was  approi^ated 
by  the  defendants,  and  he  was  prevented 
from  extracting  any  more,  then  he  was  en- 
titled to  recover  the  proportion  which,  ac- 
cording to  the  contract,  would  belong  to  him, 
of  the  ore  which  he  had  actually  raised, 
and  any  damages  which  he  mij^t  have  sus- 
tained by  reason  of  tbe  termination  of  his 
lease  before  his  full  term  bad  expired.  This 
is  the  substance  of  the  entire  charge,  and  a 
most  corefid.  examination  has  convinced  us 
that  it  was  correct  as  a  statement  of  the  law 
aj^llcable  to  this  caB&  The  only  objection 
that  can  possibly  be  found  to  It  Is  that  It 
rather  Inclined  to  emphasize  the  testimony  In 
favw  of  the  defendants,  rather  than  that  In 
tavor  of  the  jdalntlff.  There  seems  to  have 
been  no  ecceptlon  taken,  at  the  time  ot  the 
trial,  to  any  part  of  tbe  charge,  but  there 
was  a  stipulation,  verbally  made  In  open 
court,  that  exceptions  might  be  token  after- 
wards to  any  part  of  the  charge  given,  or 
the  refusal  to  give  any  part  requested.  We 
are  very  doubtful  of  ibe  proiviety  of  this 
practice  In  any  case.  It  is  due  to  the  trial 
court  to  call  its  attention  to  any  misstate- 
ment of  tbe  law  or  Inaccuracy  of  expression 
In  giving  instructions  to  a  Jury  at  the  time 
they  are  given,  and  before  tbe  juiy  have  re- 
turned th^r  wdlot,  so  that  tiie  court  may 
have  an  opportunity  to  cwrect  them  without 
the  hazard  of  a  new  trial  being  Incurred.  It 
Is  not  the  parties  alone  who  are  Interested  In 
having  the  vwdlct  final  In  the  case.  It  Is 
as^lnst  public  policy  to  have  ointlnaed  re- 
heorlngs  In  the  same  action.  Frequently 
slight  errors  or  Inaccuracies  may  occur  In  the 
ciiarge  of  the  court  to  the  Ju^,  which.  If 
mentioned  at  the  time,  and  tiie  court's  atten- 
tiim  directed  to  them,  would  be  corrected 
readily  by  the  trial  court.  Every  one  of  the 
objections  to  the  charge  In  this  cose  are  of 
this  diaracter.  We  think  the  better  practice 
would  be  to  require  of  tbe  attorneys  that 
th^  specify  what  objections  they  have  to  the 
charge  of  the  court,  as  g^ven,  at  the  time  the 
charge  is  given.  See  Black  v.  City  of  Lewls- 
tCMi  (Idaho)  13  Pao.  80,  and  the  cases  there 
cited.  Upon  the  whole  record  In  this  case  we 
are  satisfied  that  tbe  finding  of  the  Jury  was 
a  Just  and  righteous  one,  and  that  the  trial 
W1U8  had  accwding  to  the  formB  of  law,  and 
without  any  material  eiTor  prejudicial  to  the 
defendants.  It  appears  reasonably  clear  from 
the  testimony  In  the  record  that  the  pifiintfff 


was  simply  a  fortunate  lessee,  who  by  good 
ludE  discovered  a  rich  body  of  ore,  and  that 
when  the  defendant  company,  tbrou^  Its 
manager,  ascertained  this  fact.  It  Immediate- 
ly proceeded  to  deprive  him  of  his  possession 
of  the  mining  ground,  and  of  any  opportunity 
to  extract  more  ore,  and  also  |«^>ceeded  to  ap- 
propriate tiie  ore  be  had  actually  extracted, 
and  refused  to  pay  him  anything  whater«r 
for  the  labOT  he  hod  done,  or  on  account  of 
tbe  ore  he  had  extracted.  Under  such  circum- 
stances It  Is  not  surprising  tiiat  an  average 
Jury  should  find  the  defendant  re^nsible  tat 
the  wrong  It  had  done  the  plaintiff,  and  they 
assessed  the  damages  according  to  what  the 
proof  seemed  to  warrant;  and  In  fact  we 
may  say,  in  passing,  there  Is  no  complaint  in 
the  argument  of  counsel,  or  in  the  brief  filed 
In  this  court,  or  in  the  specification  of  errors, 
that  the  vttdlct  is  excessive.  The  Judgment 
is  affirmed,  with  costs  to  the  respondent. 

UEBRITT,  C.  J.,  and  MINER,  J.,  concur. 


CARNAHAN  v.  GUSTINE  et  al. 

(Supreme  Court  of  Oklahoma.   Sept.  8,  1804.) 

AnAcnMKNT  —  Motion  to  DiscHiiKOB  —  Whex 
Pbofbr— Rkview  or  Ohdsk. 

1.  A  motion  to  discharpc  an  attachment  Ib 
a  proper  proceeding,  under  sectioDS  4118  and 
41l0,  St.  1893,  and  such  ^oceeding  should  sue* 
ceed  or  fail  upon  the  truth  or  falsity  of  tht 
attachment  affidavit. 

2.  In  order  to  determine  the  facts  upon  the 
allpfcations  of  the  attachment  affidavit,  it  i« 
proper,  and  uaualiy  necessary,  to  iotrodoce  evi- 
dence, either  oral  or  by  affidavit,  which,  if 
sufficient,  should  snstain  the  attachment:  but. 
unless  all  the  evidence  in  the  court  beiow  ia 
brought  up.  no  part  of  it  can  be  considered. 
Conner  v.  Commissionera,  20  Kan.  575;  Dodge 
V.  Oatia,  2T  Kan.  T62;  Smith  v.  Gill,  10  Kan. 
74;  O'Brien  v.  Creltz,  Id.  202;  Mcintosh  v. 
Commissioners,  13  Kan.  171. 

3.  If  the  petition  does  not  state  a  cause 
of  action  against  the  defendant,  the  court,  in 
the  absence  of  ameadment  of  the  i)Otition,  or 
If  it  is  Incapable  of  amendment,  is  justiticil  in 
dissolving  an  attachment  against  the  pnif>4>rty 
of  BUfh  defendants  Quinlan  v.  Danfonl.  ^ 
Kan.  507. 

4.  As  a  general  rule  the  court  may  not  in- 
quire into  the  merits  of  the  original  causi!  of 
action.  Yet  it  may  inquire  into  the  allpKed 
eodstence  of  the  grounm  of  attachment  set 

forth  in  the  affidavit,  and,  if  this  incideutally 
refors  to  some  of  the  nllegntions  of  the  \i*-t\- 
tion.  this  does  not  compel  it  to  refnae  cousiii- 
eratioQ  of  the  motion  or  8nsi>end  deci^n  un- 
til the  final  trial  of  the  cauMu.  Baadrem  v. 
Denn,  25  Kan.  430.  The  trial  then  proceeds 
upon  the  merita,  as  thnut;])  nn  action  on  the 
motion  had  been  taken.  Id.  435. 
(Syllabus  by  the  Court) 

Error  from  district  court,  "O"  count;;  be- 
fore Justice  John  H.  Burford. 

Action  in  attachment  by  B.  M.  Garna- 
han  against  A.  Gustlne  &  Co.,  and  E.  Gus- 
tine.  There  was  a  Judgment  sustalnlnir  a 
motion  to  dissolve  the  attachment,  and  plain- 
tiff brings  error.  Affirmed. 

Digitized  by  Google 


OkL) 


595 


Beanctump  &  Rush,  for  plaintiff  In  error. 
EUlott»  Wood  &  Dodson,  for  defendants  In 
emr. 

SCOTT,  J.  This  Is  an  action  for  the  re- 
covery of  damafces  In  the  mm  of  ^,000,  as 
the  result  of  an  alleged  malicious  prosecn- 
tion.  The  petition  was  filed  In  the  district 
coort  of  *'0"  county  on  the  18th  day  of 
January,  1884.  On  the  same  date  the  at- 
tachment affidavit  was  filed,  which  reads  as 
follows:  "E.  M.  Camahan,  being  duly 
sworn,  says:  That  be  Is  the  plaintiff  In  the 
above-entitied  action  in  the  satd  court  against 
the  defendants  In  the  abore-entltled  action. 
That  said  plaintiff  is  about  to  commence 
the  above-entitled  action  In  the  said  court 
against  the  said  defendants  for  the  recovery 
of  five  thousand  and  eighty-two  and  50-100 
dollars.  That  said  defendants  are  jTistly  in- 
debted to  said  plaintiff  in  said  sum  for  dam- 
ages,  and  that  the  nature  of  said  plaintiff's 
said  claim  is  as  follows:  Upon  the  29th  day 
of  December,  ISUii,  the  defendants,  unlaw- 
fully, malldouBly,  and  without  cause,  caused 
this  plaintiff  to  be  arrested  upon  the  charge 
of  feloniously  embezsllng  the  property  of  de- 
fendants A.  Onstlne  &  Oo.,  from  which  he 
has  been  fully  dlschai^ed  and  acquitted,  by 
which  said  false  arrest  said  plaintiff  was 

damaged  in  the  sum  of  •  dollars.  That 

said  claim  is  just,  Is  due,  and  Is  wholly  un- 
paid. That  said  affiant  believes  that  said 
plaintiff  ought  to  recover  of  said  defendants 
in  said  action  said  sum  of  five  thousand  and 
eighty-two  and  50-100  dollars.  That  said  de- 
fendants, and  each  of  them.  Is  k  nonresident 
of  the  territory  of  Oklahoma,  and  that  the 
claim  about  to  be  sued  for  in  the  above- 
entitled  action  arose  wholly  within  the  lim- 
its of  the  territory  of  Oklahoma.  That  de- 
fendant Is  about  to  convert  a  part  of  his 
property  Into  money  for  the  purpose  of 
placing  it  beyond  the  reach  of  his  creditors; 
has  property  which  he  conceals;  has  rights 
In  action  which  he  conceals;  has  assigned, 
removed,  and  disposed  of  a  part  of  his 
property  with  Intent  to  hinder,  delay,  and 
defraud  his  creditors.  And  further  affiant 
salth  not" 

The  affidavit  was  subscribed  and  sworn 
to  in  the  nsnal  manner.  Bond  was  given, 
and  an  order  of  attachment  Issued,  com- 
manding the  officer  to  attach  all  the  property 
of  the  defendant  within  the  county  of  *'0," 
not  exempt  from  execution,  or  sufficient 
thereof,  to  satisfy  the  amount  prayed  for  In 
the  complaint  Property  In  the  amount  of 
$1,710.66  was  attached  under  the  order.  On 
the  23d  day  of  March,  1894,  the  defendants 
filed  a  motion  to  dissolve  the  attachment, 
and  for  the  discharge  of  the  attached  prop- 
erty, which,  omitting  caption,  reads  as  fol- 
lows: "Now  come  the  defendants  In  said 
above^ntltled  action,  by  Elliott  Wood  & 
I>odBon,  their  attorneys,  and  move  the  court 
to  dissolve  the  attachment  Issued  In  said 
above-entitled  cause,  and  to  discharge  the 


property  attadied  therein  under  said  writ 
of  attachment,  and,  for  grounds  of  said  m<v 
tlon,  say:  (1)  That  no  bond  for  costs,  or 
security  therefor,  or  poverty  affidavit  was 
filed  In  said  court  at  the  commencement  of 
said  action,  as  provided  by  law.  (2)  That 
the  plaintiff  In  said  action  Is,  and  was  at 
the  commencement  thereof,  nonresident  of 
the  territory  of  Oklahoma.  (3)  That  said 
claim  sued  on  in  said  action  was  not  at  the 
commencement  of  said  action,  and  la  not 
now,  and  never  has  been,  just  due,  and  un- 
paid, but  Is  founded  wholly  upon  a  tort.  (4> 
That  said  defendants  were  not  at  the  fiUng 
of  said  affidavit  fOr  attachment  nor  at  any 
time  ednoe,  and  are  not  now,  nonresidents  of 
the  ten-itory  of  Oklahoma,  but  have  been  at 
all  times  since,  and  for  a  number  of  days 
prior  to,  the  filing  of  the  affidavit  for  attach- 
ment and  are  now,  residents  of  the  county 
of  "O,"  in  the  territory  of  Oklahoma.  <5) 
That  the  defendants  were  not  at  the  Issnance 
of  said  writ  of  attachment  and  the  filing 
of  the  affidavit  therefor,  and  at  no  time 
since  have  they  or  either  of  them  been,  nw 
are  they  now,  about  to  convert  their  prop- 
erty or  any  part  thereof  Into  money  for  the 
purpose  of  placing  It  beyond  the  reach  of 
their  ^editors.  <6)  That  at  no  time  prior  to 
the  Issuance  of  said  writ  of  attachment  nor 
since,  nor  have  they  now,  any  property  which 
they  conceal.  (7)  That  at  no  time  prior  to 
the  Issuance  of  said  writ  of  attachment  at 
said  time,  nor  i^nce,  nor  have  they  now,  any 
rights  In  action  which  they  conceal.  <8) 
That  at  the  time  of  the  filing  said  affidavit  for 
attachment  and  no  time  prior  thereto,  nor 
at  any  time  since,  have  they  been,  nor  are 
they  now,  about  to  assign,  remove,  and  dis- 
pose of  any  part  of  their  properly  with  in- 
tent to  hinder,  delay,  and  defraud  their  cred- 
itors, or  any  of  them.  (9>  That  at  no  time 
prior  to  the  Issuance  of  said  writ  of  attach- 
ment nor  at  any  time  since,  have  they  as- 
signed, removed,  and  disposed  of  any  part 
of  their  property  with  Intent  to  hinder,  de- 
lay; and  defraud  their  creditors,  or  any  of 
them.  (10)  That  all  of  the  grounds  set  forth 
In  the  affidavit  for  attachment  are,  and  were 
at  the  time  of  the  making  and  filing  thereof, 
false  and  wholly  untrue.  Wherefore,  said 
defendants  move  the  court  to  dissolve  the 
attachment  levied  In  said  above-entitled  ac- 
tion, and  to  discharge  the  property  In  said  ac- 
tion attached  from  the  lien  and  levy  of 
attachment  and  that  they  have  their  costs  in 
thlH  behalf,  and  such  other  and  further  re- 
lief as  may  seem  to  the  court  just  and 
equitable." 

The  motion  was  verified,  and  the  Issues 
thus  raised  as  to  the  truth  of  the  allegations 
of  the  attachment  affidavit;  and  after  hear- 
Ing  the  evidence  In  the  case,  only  a  portion 
of  which  Is  embraced  In  the  record  (or  at 
least  It  Is  not  shown  that  the  evidence  pre- 
sented Is  all  the  evidence  submitted  on  the 
hearing),  the  court  rendered  the  following 
judgment:  "Now.  on  thls^^^d  da^^^,^ 
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flic  same  belh?  one  of  the  regular  Judicial 
days  of  tbe  district  court  of  the  second  judi- 
cial district,  sitting  In  and  for  the  county  of 
*0,'  territory  of  Oklahoma,  the  above-entitled 
cause  coming  on  for  hearing  on  the  motion  of 
defendants  to  dissolve  the  attachment  In  said 
above-entitled  cause,  and  to  discharge  the 
property  levied  upon  In  said  attachment, — 
the  plaintiff  being  present  in  person  and  by 
Beauchamp  &  Rush,  his  attorneys,  and  the 
defendants  being  present  In  peraon  and  by 
BUlott,  Woods  Sc.  Dodson,  attorneys,  and  the 
court  after  hearing  the  evidence  Introduced 
and  offered  by  plaintiff  and  defendants,— 
the  court  finds  that  the  allegations  of  plain- 
tiff's affidavit  for  attachment,  that  the  de- 
fendants are  nonresidents  of  the  territory 
of  Oklahoma  are  true,  and  that  E.  Gnstine 
and  A.  Gnstine  were  each,  at  the  time  of  the 
filing  of  said  afildavlt  for  attachment,  non- 
residents of  the  territory  of  Oklahoma;  and 
tiie  court  further  finds  from  the  evidence  that 
plaintiff  has  no  cause  of  action  against  the 
defendants  A.  Gustine,  A.  Qustine  &  Co.; 
and  the  court  further  finds  that  the  said  mo- 
tion should  be  sustained  as  to  A.  OusUne  and 

A.  Gnstine  &  Oo.,  and  overruled  as  to  B. 
Gustine.  And  it  Is  by  the  court  hereby  or- 
dered, adjudged,  and  decreed  that  the  mo- 
tion to  dissolve  the  attachment  be,  and  the 
same  la  hereby,  sustained  as  to  A.  Gustine 
and  A.  Gustine  &  Co.,  and  that  said  motion 
be>  and  tbe  same  Is  hereby,  overruled  as  to 

B.  Ousttne,  and  that  all  tbe  property  lev* 
led  upon  in  said  attachment,  belonging  to 
and  tbe  property  of  A.  Gustine  and  A.  Gus- 
tine 4k  Ca,  being  all  the  iffoperty  levied  upon 
In  said  attachment,  cocc^t  lot  eleven  (11)  in 
block  No.  fifty-two  (52),  with  the  bQildlng 
tb«reon.  In  the  town  of  N«tta  Bnld;  In  the 
connty  of  *0,*  tetrlt^MT'  of  Oklahoma,  be, 
and  tbe  same  Is  hcKeby,  discharged  from  the 
levy  of  said  attachment;  and  the  sheriff  of 
the  county  of  'O.*  territwr  of  Oklahoma,  Is 
hereby  ordered  to  immediately  release  said 
personal  property  from  said  attachment;  and 
the  lot  eleven  (11)  In  block  fifty-two  (6S0,  with 
tbe  building  thereon,  In  the  town  of  Nwth 
Enid,  In  tbe  county  of  'O,'  territory  of  Ok- 
lahoma, be  not  discharged  from  the  levy  of 
said  attachment,  but  held  until  the  further 
order  and  Judgment  of  the  court;  and  that 
A.  Gnatinc  and  A.  Gustine  &  Co.  have  and 
recover  from  the  plaintiff  tbe  costs  of  the 
discharging  of  «ald  property  discharged,  and 
all  costs  made  in  the  attachment  as  to  said 
pn>p<xty  discharged,  and  tbe  discharge  there- 
of, taxed  at  f  .  To  all  of  which  mllngst 

orders,  and  Judgments  of  the  court  the  plain- 
tiff objects  and  excepts,  and  aaka  time  to 
file  a  petition  in  enw,  and  to  appeal  said 
cause  to  the  supreme  court,  xrom  the  order 
dissolving  said  attachment  and  dlacharglng 
said  propoiy  from  said  attachment  When- 
upon,  the  plaintiff  Is  given  twenty  days  from 
this  23d  day  of  March  to  perfect  a  writ  of 
«rror  to  the  supreme  court  In  SfUd  cauae^ 
■aid  order  dissolving  lald  attachment  and 


discharging  said  property  to  be  suspended: 
provided,  that  within  ten  days  from  this  date 
said  plaintiff  make  and  execute  a  good  and 
sufficient  bond,  with  sureties  to  be  approved 
by  the  court,  in  the  sum  of  one  thousand  dol- 
lars ($1,000),  conditioned  that  wlttala  tbe 
time  given  he  will  make  and  file  a  petition  in 
&rroT  in  said  supreme  court,  and  appeal  said 
cause  In  good  fkith  for  review  In  said  court 
In  said  time,  and  that  he  will  pay  all  the 
damages  that  the  defendants  may  sostaiit 
by  reason  of  withholding  and  keeping  said 
property,  in  case  the  order  of  this  court 
should  be  by  said  supreme  court  affirmed.  In 
case  sold  bond  as  above  (ffovided  is  not  made, 
executed,  and  apiwoved  within  the  ten  days 
above  speclfled,  then  tbe  iMvperty  discharged 
shall  immediately  be,  by  the  rtierlff  afore- 
said, released.  And  to  which  order  tbe  plain- 
tiff excepts.  This  Maivh  23,  UM.  [Signed] 
John  H.  Burford,  Judge." 

From  this  Judgment  plaintiff  brings  enw, 
charging  ten  specific  grounds  of  errw.  but  in 
bis  argument  only  relies  upon  two,  which 
may  be  atated  as  followa:  First  That  the 
court  erred  in  refuting  to  soBtaln  the  attach- 
ment i^^nst  A.  Gnstine  and  A.  Gustine  & 
Co.  for  the  reason  that  It  found  from  the 
evidence  that  the  phUntiff  had  no  caoae  of 
action  against  the  defendante  A.  Onatlne  and 
A.  Gustine  &  Co.;  the  question  being  upon 
the  disscdution  of  the  attachment,  as  to 
whether  the  court  could,  upon  motion  to  dis- 
solve, inquire  into  tbe  merits  of  the  main 
action.  Second.  That  at  tne  time  of  tbe  dis- 
solution of  the  attachment  the  court  re- 
quired the  plaintiff  in  error  to  give  a  bcMid 
pending  the  proceedings  in  the  supreme 
court  conditioned  that  be  pay  to  A.  Gustine 
and  A.  Oustlne  &  Co.  all  sums  of  money  to 
which  they  wa«  entitled  by  reason  of  aaj 
damages  that  liiey  mlgbt  sustain,  resulting 
from  the  prosecution  of  his  petition  In  error. 

The  seccmd  proposition  involves  no  qne»- 
^nm  affecting  the  substantial  merito  of  the 
case.  It  is  simply  a  question  of  procedure 
that  may  be  allowed  by  the  supreme  or  trial 
court  or  by  any  Justice  ot  the  supreme  court 
undo'  the  law;  In  many  Instancea,  lai^ly  a 
matter  of  discretion.  We  hardly  think  this 
a  proper  question  for  consideration  aa  an  ns- 
Bignment  of  enw,  ewadoltr  when  It  ap- 
pears that  no  injury  hu  been  done  to  the 
plolirtiff,  and  unless  be  haa  be«i  Injured  be 
cannot  be  heard  to  complatn. 

The  first  pros>oeltion  is  one  that  this  ooort 
should  settle  clearly  at  tbts  time,  wlfitont 
eva^on,  as  It  Is  squardy  Involved  In  this 
case.  Tbe  record  shows  that  the  cause  came 
up  in  the  court  bdow  on  a  nioti4»  to  dlssnlTO 
the  attachment  and  to  discharge  tbe  attmdi- 
ed  property.  This  is  a  proper  proceedlnic,  un- 
der sections  41ia^  4118,  p.  806,  of  the  Stttntes 
of  1803,  and  such  inooeedlng  must  sooceed 
or  fail  upon  tbe  truth  or  falsity  of  the  aUegSr 
tlons  at  the  attadmient  aOdavlt  In  the  in»- 
ijtm  to  dlaaolve,  the  defendants  In  error  de- 
nied under  ostb,  vedflcaUj^-«ach  and  eretj; 
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allegation  set  ont  and  ccmtalnod  in  the  nfll- 
darit  of  attachment,  and  on  the  lasnes  thus 
Joined  the  court  heard  testimony  and  deter- 
mined the  controTerny.  as  abown  by  the 
Judgment  HUs  question  I«  so  well  settled, 
both  b7  statute  and  reported  oases,  that  it  Is 
unnecessary  to  cite  authorities.  In  wder  to 
determine  the  facts  upon  the  allegations  of 
the  attachment  affldavlt,  It  Is  proi>er,  and 
ssually  necessary,  to  introduce  evldoice, 
either  oral  or  by  affldavlt,  which,  if  suffi- 
cient, should  sustain  the  attachment  Con- 
ner T.  GommlBSionnv,  20  Kan.  575.  We  are 
not  able  to  state  what  the  evidence  la  this 
case  proves,  for  the  record  does  not  show 
that  all  the  testimony  is  before  us;  and,  with- 
out all  the  testimony,  it  is  a  well  settled  rule 
that  no  part  of  it  can  be  considered.  Smith 
T.  Gill,  10  Kan.  74;  Gallober  t.  Mitchell,  Id. 
75;  Clark  t.  Hall,  lA.  80;  O'Brien  t.  Oreltz, 
Id.  202;  Insurance  Co.  t.  Duffey,  2  Elan.  348; 
Cooper  T.  ArmstrcHag,  4  Kan.  30;  McGrew  T. 
Armstrong,  5  Kan.  264;  City  of  Topeka  t. 
Tnttle,  Id.  323;  Hale  t.  Bridge  Co.,  8  Kan. 
466;  Turner  r.  Hale.  Id.  38;  Mcintosh  t. 
Commissioners,  13  Kan.  171. 

That  part  of  the  Judgmmt  which  we  pre- 
sume was  excepted  to  by  the  plaintiff  in  er- 
ror reads  as  follows:  "The  court  further 
finds  from  the  erldeaice  that  the  plalntiflF  has 
no  cause  of  action  against  the  defendants  A. 
GnatlneandA.Oiutlne&Co.;  andtheoonrtfur- 
tberflmdsthatsBidmotloDahoald  be  BUBtaJnod 
as  to  A.  Gustlne  and  A.  Ouatine  ft  do.,  and 
oT«TUled  as  to  £.  Gustlne.  And  It  la  tqr  the 
coiut  b«eby  wdwed,  adjudged,  and  decreed 
that  the  moMoa  to  dissolve  the  attachmraitbe, 
and  the  same  is  hovby,  Bostalned  as  to  A. 
Gustine  and  A.  Giwtlne  &  Co.,  and  that  said 
motion  be.  and  the  aame  la  herein,  orenmled 
aa  to  E.  Gnsttne."  While  it  would  appear, 
«B  the  flrat  reading  of  the  judgmoit,  that  the 
court  had  Inqtdred  Into  the  oneeOon  at  to 
whether  a  cause  of  action  catlated,  yet  tt  la 
dearly  our  opinion  that  It  was  the  IntanUon  - 
of  the  court  to  paaa  <»ily  upon  the  testlniony 
introduced  on  the  motion  to  dlscharga  tike  at- 
tached property.  This  is  evident  from  the 
tfkct  that  the  motion  waa  sustained,  and  the 
failure  of  the  }udgm«it  to  emloiice  an  order 
dismissing  the  main  action.  We  are  aatlsfled 
tliat  the  court  almply  meant  to  render  Jud^ 
ment  in  the  attachment  proceedings;  other- 
wise, the  Journal  entry  would  have  directed  a 
dismissal  of  the  original  cause  of  action.  The 
finding  of  the  court  must  necessarily  have 
been  based  upon  the  testimony  introduced, 
and,  as  before  stated,  all  the  testimony  not 
being  before  ns,  we  cannot  consider  the 
question  as  to  whether  the  court  erred  in  Its 
concliislons  therefrom. 

If  the  petition  does  not  state  a  cause  of 
action  against  a  defendant,  the  court,  in  the 
absence  of  an  amendment  of  the  petition, 
or  If  It  la  incapable  of  amendment,  is  Justified 
in  dissolving  an  attachment  issued  against 
the  property  of  such  defendant  Qulnlan  v. 
Danfordt  2&  Kan.  607. 
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The  allegations  of  the  petition  and  tbe  at-* 
tacbment  affldavlt  must  be  the  same  in  sub- 
stance. The  claim  set  up  in  the  affldavlt 
must  be  the  same  cause  of  actton  pleaded  la 
the  petition,  and  the  debt  sued  on  In  the  peti- 
tion must  be  tbe  same  debt  avrora  to  In  the 
affldavlt  An  attachment  is  obtained  for  the 
eventual  satisfaction  of  the  demand  of  the 
creditor,  and  if  tbe  creditor  has  no  demand 
to  satisfy  he  la  not  wtitied  to  an  attach- 
ment   Quinlan  v.  Danf^d,  supra. 

The  attachment  affidavit,  as  well  as  stating 
the  nature  of  the  plaintiflTs  claim,  must  state 
that  the  claim  is  Just  due,  and  remains  un- 
paid, and  that  the  plaintiff  believes  he  should 
recover.  If  the  allegations  of  the  attach- 
ment affldavlt  be  disputed  by  counter  affi- 
davits, then  it  becomes  necessary  for  the 
court,  upon  bearing  the  motitm  to  dissolve, 
to  take  testimony  on  the  disputed  questions, 
in  order  that  it  may  have  a  full  and  com- 
plete knowledge  of  the  controversy,  so  as  to 
do  equal  and  exact  Justice  between  the  par- 
ties. The  authorities  show  conclusively  that 
the  i>etition  and  affldavlt  must  show  a  cause 
of  action.  Tbe  testimony  taken  on  a  hearing 
of  the  cause  on  motion  should  show  the  same 
thing.  If  the  plaintiff  has  no  cause  of  ac- 
tion, as  shown  by  the  testimony,  how  can  his 
claim  be  either  Just  oc  due?  If  he  baa  no 
cause  of  action,  he  cannot  recover;  and,  If 
he  cannot  recovw,  notiilng  la  due  him,  and  his 
(daim  Is  not  Just 

Hie  plaintiff  in  error  contends  that  tbe 
court  had  no  right,  uikhi  the  hearing,  to 
enter  into  the  mcTlts  of  the  case,  and  inquire 
Into  the  wiglnal  cause  of  action.  Tbls,  as  a 
general  rule.  Is  correct  Yet  tbe  court  may 
inquire  into  the  alleged  existence  of  the 
grounds  of  attachment  set  forth  in  the  affi- 
davit, and,  If  such  Inquiry  incidentally  refa-s 
to  some  of  the  allegations  of  the  petition, 
this  doea  not  ownpd  It  to  refuse  considera- 
tion of  tiie  moti(m  or  suspend  decision  until 
the  final  trial  of  the  cause.  Bundrem  t. 
Denn,  25  Kan.  430.  If  the  testimony  tntro- 
dnced  upon  the  hearing  of  the  motion  to  dis- 
solve does  not  sustain  the  allegations  of  the 
affidavit,  then  the  motion  must  be  sustained 
and  the  attached  proiierty  discharged.  The 
attachment  jvoceedlngs  are  merely  ancillary 
to  the  main  cause  of  actiwi,  and  the  motion 
to  dissolve  does  not  Interfere  with  the  regu- 
lar trial  of  the  cause.  The  trial  proceeds  the 
same  upon  tbe  merits  of  the  case  as  though 
no  action  upon  the  motion  had  been  taken. 
Bundrem  v.  Denn,  Id.  435. 

We  think  that,  wb«:e  the  testimony  dis- 
closed that  the  property  of  the  defendants  Is 
wrongfully  held,  it  is  the  duty  of  the  court  to 
discharge  the  property  firom  such  attach- 
ment This  may  frequently  appear  from  the 
pleadings  and  process,  or  It  may  be  neeea- 
sary  to  hear  testimony  as  stated. 

The  question  as  to  tbe  right  of  the  plain- 
tiff in  error  to  proceed  In  attachment  against 
the  defendants*  property,— the  cause  of  ac- 
tion being  founded  on  a  tort^— ia^aot  ralsed| 
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TSy  his  brief;  but,  If  It  were,  a  dtscueision  of 
the  question  Ib  nnnecesBary,  as  we  have  de- 
termined that  the  attachment  waa  rightfully 
discharged  on  other  grounds.  The  court 
may  have  had  this  point  In  view  when  Judg- 
ment of  dissolution  was  rendered,  but  it  ap- 
pears that  the  findings  were  from  the  evi- 
dence only,  BO  that  it  is  not  likely  that  this 
Is  true. 

In  our  determination  of  this  case,  wc  have 
confined  ourselves  to  tlie  Kansas  rule,  since 
the  adoption  of  the  Kansas  Code  carries  with 
It  the  conBtructlon  given  It  by  the  supreme 
court  of  that  state,  and  should  thus  be  the 
rule  In  this  court.  We  have  carefully  ex- 
amined the  Kansas  authorities  clteil  by  the 
plalntUf  In  error,  as  well  as  all  the  authori- 
>ties  In  that  state  on  the  proposition  In  con- 
troversy in  this  case,  and  find  that  they 
clearly  sustain  the  rule  as  laid  down  in  this 
opinion.  The  Judgment  of  the  lower  court 
should  be  affirmed,  and  It  will  be  so  ordered. 
All  the  JnstlceB  coocnrrlng. 


In  re  McMASTER. 

(Supreme  Court  of  Oklahoma.   April  10,  IfM.) 

Habsas  Corpcb— Who  mat  Ibsdb  Writ  — Whbh 
Prucssb  of  Bdpbbhb  Court— Wbbn  Jcdgb  or 
Sdpbbhb  Court  cankot  Obakt. 

1.  A  writ  of  habeas  corpus  may  be  issued 
by  a  judge  of  the  district  court,  or  by  any 
judge  of  the  sapreme  court,  or,  by  order  of 
any  judge  of  the  supreme  court,  by  the  clerk 
thereof:  or  it  may  be  lisued,  by  order  of  the 
district  court  or  the  supreme  court,  by  the 
clerk  thereof. 

2.  When  a  \rrit  of  habeas  corpus  is  issued 
by  the  cletk  of  the  supreme  court  by  order  of 
any  of  the  judges.  It  is  then  the  procesH  of  the 
Bupreme  court;  and  the  supreme  court  may  re- 
call the  same,  and  arrest  an  order  made  In  the 
case,  and  remand  the  prisoner. 

3.  Section  699,  c.  GO,  p.  881  (general  sec- 
tion 4578),  Laws  Okl.  1893,  proTides:  "Xo 
court  or  judge  shall  inquire  Into  the  legality 
of  any  judgment  or  process,  whcseby  the  party 
is  in  custody,  or  discharge  him  when  the  term 
of  commitment  has  not  expired  in  either  of  the 
cases  following:  •  •  *  Third.  For  any  contempt 
of  any  court,  officer  «r  body  having  authority  to 
commit.  ♦  *  Bdd,  a  judge  of  the  su- 
preme court  may  not  release  a  petitioner  who 
is  held  in  custody  under  a  commitment  issued 
upon  a  judgment  holding  him  guilty  of  a  con- 
tempt of  the  district  court,  the  district  court 
having  had  the  jurisdiction  of  the  subject-mat- 
ter of  the  proceeding  and  of  the  defendant. 

(Syllabus  by  the  Court.) 

Petition  by  Frank  McMaster  for  a  writ  of 
habeas  corpus,  for  the  piu-pose  of  obtaining 
his  discharge  from  the  custody  of  tlie  sheriff 
of  Oklahoma  county,  Okl.  T.,  to  which  he 
was  committed  for  contempt  of  court.  The 
writ  was  granted  by  Bm-ford,  associate  Jus- 
tice, and  the  territory  moves  to  quash  the 
writ  and  remand  petitioner.  Motion  granted. 

E.  B.  Green  and  S.  L.  Overstreet,  for  pe- 
titioner. G.  A.  Galbralth,  Atty.  Gen..  J.  H. 
Woods,  Ga  Atty.,  Huger  Wilkinson,  and 
Green  &  Strong,  fbr  respondeat. 


BIEREB,  J.  This  case  is  an  application  for 
a  writ  of  habeas  corpus  that  was  presented 
to  the  Honorable  John  H.  Burford.  associate 
justice  of  the  supreme  court  of  Oklahoma 
territory,  asking  the  dlsdiarge  of  Frank  Mc- 
Master, who  was  held  under  the  process  of 
the  district  court  of  Oklahoma  coun^,  Okl. 
T.,  Issued  upon  the  judgment  of  the  district 
court  of  Oklahoma  county,  holding  the  said 
Frank  McMaster  in  contempt  of  the  court 
by  reason  of  a  certain  petition  filed  by  the 
said  Frank  McMaster  In  the  probate  court  of 
Oklahoma  county.  Okl.  T.,  setting  up,  among 
other  things,  certain  charges  against  the 
Honorable  Henry  W.  Soo4t,  judge  of  the 
third  Jodlclal  district  Among  oth^  matters 
stated  In  thlg  petition  are  the  following,  re- 
ferring to  an  ordw  made  by  the  Hmiorable 
Henry  W.  Scott,  Indge  of  said  district  court: 
'That  said  laat  order  aforesaid  was  Issued 
willfully  and  oormptly  by  said  Hairy  W. 
Scott;  becanse  ot  an  immwal  and  dMioneet 
conspiracy  between  the  said  Henry  W.  Soottr 
judge,  and  otbec  parties,  to  prevent  the  dis- 
closure of  dlahtmest  oflidal  acts  of  said  Scott 
and  hlB  co-consplratOTB.  as  officials  of  the 
terrlhny  of  Oklahoma;  that  said  Henry  W. 
Scott  has  willfully,  corruptly,  and  dishonest- 
ly conspired  with  other  parties  to  prosecute 
and  injure  said  plaintiffs,  to  destrc^  their 
business,  and  prevent  the  l^al  and  pnq[>er 
use  of  th^  own  property;  that  said  write 
and  restraining  orders  against  said  plaintiffs 
were  Issued  in  pnrauk  and  by  reason  of  said 
conspiracy,  and  wlllioiit  legal  rtgfat  against 
plaintiffs,  and  to  prevoit  them  from  pub- 
lishing the  illegal,  dishonest,  and  unfair  acts 
of  said  oonsi^tora;  and  that  in  all  of  said 
Iffoeeedlngs,  bearings,  and  trials  af<H<esaId 
the  HCld  B^niy  W.  Scott,  judge,  has  becai 
insolent  tyrannical,  and  unftilr  in  his  treat- 
ment of  plaintllia,  and  shown  the  groeamt 
prejudices  against  their  Interest  By  reason 
of  all  tiie  nld  acts,  the  plaintiffs  have  been 
damaged  in  the  sum  of  nine  hundred  d<dlara; 
whoefore  they  jHny  judgm^  In  the  sum 
of  nine  hundred  dollars,  and  costs  herein. 
Frank  McMaster.  Attorney  for  Plaintiff."  A 
complaint  was  filed  In  the  district  court, 
charging  a  oommlssion  of  a  contempt  of  the 
district  court  against  Frank  McMaster,  In 
filing  this  petition.  When  that  came  up  tar 
hearing,  certain  other  proceedings  were  had  in 
thedlslrlctcourtof  Oklahoma  countyaa  to  the 
contempt  of  the  district  court  committed  at 
that  time  by  the  petitioner,  and.  amtmg  other 
things  in  said  cause,  the  district  court  found: 
"The  court  furthtf  finds  that  the  said  defend- 
ant, Frank  McMasta*.  willfully,  malldoiisty, 
unlawfully,  and  corruptly,  on  the  2d  day  of 
April,  A.  D.  1881,  in  the  presence  of  the 
court  in  open  cowt  12ien  in  session.  In  the 
presenting  his  defense  as  set  forth  in  the  an- 
swer of  said  defendant,  Frank  McMaster. 
and  the  argument  of  the  said  Fniik.  McMas- 
ter delivered  In  open  court  at  said  time  and 
place,  was  Insole,  bolsterotis.  contemptu- 
ous, anarchistic,  and  deflanyin  the  ^^nta- 
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don  of  the  Bame,  and  tbat  he  failed  to  show 
respect,  in  any  sense  of  ^e  term,  to  the 
eoort  befwe  which  he  iras  arraigned,  and 
osed  and  employed  language  wholly  unbe- 
coming' an  attorn^  and  connselor  and  an  offi- 
cer of  the  court,  for  whlt^  the  court  has  en- 
tered an  order  snspendlog  him  from  prac- 
tice." In  this  same  proceeding,  Frank  Uc* 
Master  was  adjudged  guilty  of  the  commls- 
^on  of  a  contempt  of  the  district  court  of 
Oklahoma  county,  and  the  sentence  Imposed 
upon  him  for  such  unlawful  act  was  that 
he  be  committed  to  the  Jail  of  Oklahoma 
county,  for  the  period  of  six  months,  and 
pay  a  fine  In  the  sum  of  $500.  He  was  com- 
mitted upon  this  Judgment  Thereafter,  this 
application  for  a  writ  of  habeas  corpus  was 
made  to  Hon.  John  H.  Burford,  associate 
Justice  of  the  supreme  court  of  the  territory 
of  Oklahoma;  and  this  Judgment  and  these 
findings  we  hare  read  and  referred  to  were 
made  a  part  of  the  return  of  the  officer  to 
this  writ.  The  Honorable  John  H.  Bmrford, 
assoclflte  justice,  on  the  return  of  the  writ, 
after  hearing  the  demurrer  to  the  return  and 
overruling  It,  made  an  order  conllnnlng  the 
matter  untU  the  2lBt  day  of  April.  1894,  and 
ordered  tn  the  meantime,  practically,  that 
the  Judgment  of  the  district  court  of  Okla- 
homa county  so  made,  and  upon  the  commit- 
ment upon  which  the  said  FraiA  McMaster 
was  held,  should  be  suspended,  and  he  be, 
practically,  given  his  liberty,  without  a  bear- 
ing, and  without  a  determination  upon  the 
writ  of  habeas  corpus.  An  application  Is 
now  made  to  this  court,  by  the  territory,  for 
a  modification  of  that  order  of  the  Honorable 
John  H.  Burford,  associate  Justice,  and  to 
that  application  the  objection  is  raised  (and 
that  Is  the  only  matter  that  is  now  presented) 
that  the  supreme  court  of  the  territory  of 
Oklahoma  has  no  Jurisdiction  to  consider  that 
matter,  the  matter  being  a  proceeding  pend- 
ing entlr^  before  the  Honorable  John  H. 
Burford,  as  associate  Justice  of  the  supreme 
court  of  the  territory  of  Oklahoma. 

A  part  of  section  9  of  the  organic  act 
of  this  territory  provides:  "The  said  su- 
preme and  district  courts  of  said  territory, 
and  the  respective  Judges  thereof,  shall  and 
may  grant  writs  of  mandamus  and  habeas 
corpus  In  all  cases  authorized  by  law."  Sec- 
tion eoo  of  the  Code  of  Civil  Procedure,  under 
the  habeas  corpus  act,  provides:  "Writs  of 
habeas  corpus  may  be  granted  by  any  court 
of  record  in  term  time,  or  by  a  judge  of 
any  such  court,  either  tn  term  or  vacation, 
and  upon  application  the  writ  shall  be  grant- 
ed without  delay."  Section  697  provides: 
"The  court  or  Judge,  If  satisfied  of  the  truth 
of  the  allegation  of  sickness  or  infirmity,  may 
proceed  to  decide  on  the  return,  or  the  hear- 
In;  may  be  adjourned,"  among  other  matters 
4»ntalned  In  said  section.  Section  698  pro- 
vides: "The  court  or  Judge  shall  thereupon 
proceed  In  a  summary  way  to  hear  and  de- 
termine the  cause;  and  If  no  legal  cause  be 
^own  for  the  restraint  or  for  the  continu- 


ance thereof,  ahall  dlsdiarge  the  party.**  Sec- 
tion 699  provides:  "No  court  or  Judge  shall 
Inquire  into  the  legality  of  any  Judgment  or 
process,  whereby  the  party  Is  in  custody,  or 
dlschaive  him  when  the  term  of  commitment 
has  not  expired  In  either  of  the  cases  fol- 
lowing: First,  upon  process  issued  by  any 
court  or  Judge  of  the  United  States,  or  where 
such  oonrt  or  Judge  has  exclusive  Jurisdiction; 
or,  eecODd,  upon  ai^  inrocess  Issued  on  any 
flnaJ  Judgment  of  a  court  of  competent  Juris- 
diction; or,  third,  for  any  contempt  of  court, 
officer  or  body  having  authwity  to  commit; 
but  an  order  of  commitment  as  fbr  a  con- 
tempt, upon  proceedings  to  enforce  the  rem- 
edy of  a  party.  Is  not  included  In  any  of  the 
foregoing  spedflcations;  fourth,  upon  a  war- 
rant or  commitment  Issued  from  the  district 
court,  or  any  other  court  of  competent  Juris- 
diction, upon  an  indictment  or  informattoD." 
Section  710  provides:  "All  writs  and  other 
process,  authorised  by  the  provisions  of 
this  article,  shall  be  issued  by  the  clerk  of 
the  court,  and,  except  summons,  sealed  with 
the  seal  of  such  court  and  shall  be  served 
and  returned  forthwith,  unless  the  court  or 
Judge  Shan  specify  a  particular  time  for  any 
such  return.  And  no  writ  or  other  process 
shall  be  disregarded  for  any  defect  therein, 
If  enonj^  Is  shown  to  notify  the  officer  or 
person  of  the  purport  of  the  process.  Amend- 
ments may  be  allowed,  and  temporary  com- 
mitments, when  necessary." 

It  is  the  view  of  the  court  In  this  case  that, 
under  the  organic  act  and  the  statutes  upon 
this  question,  a  writ  of  habeas  corpus  may 
be  Issued  by  a  Judge  of  tne  district  court,  or 
by  any  Judge  of  the  supreme  court;  or  it 
may  be  Issued,  by  the  order  of  the  Judges,  by 
the  clerk  of  the  court;  or  It  may  be  Issued,  by 
order  of  the  district  comrt  or  supreme  court, 
by  the  clerk  thereof.  In  this  case  the  vnit  of 
habeas  corpus  might  have  been  Issued  by 
Hon.  John  H.  Burford,  not  In  the  supreme 
conrt,  but  by  him  alone,  as  a  Judge  of  the 
supreme  court,  and  there  would  then  be  no 
proceedings  pending  In  the  supreme  court 
In  this  case  it  Is  Issued  by  Hon.  John  H.  Bur- 
ford, In  the  supreme  court;  and  the  writ  Is- 
sued Is  a  writ  issuing  out  of  the  supreme 
court  and  not  Issuing  from  Hon.  John  H. 
Biu^ord  In  his  separate  capacity,  Independ- 
ently from  the  supreme  court  It  Is  propel 
for  us  to  say  at  this  time  that  the  court  con- 
siders this  a  very  nice  question.  Indeed,  and 
one  about  which  lawyers  and  Judges  may 
very  properly  dlff^.  Different  views  may 
be  taken  upon  this  question  of  Jurisdiction, 
and  of  the  respective  Jurisdictions,  and  as  to 
whether  or  not  the  jurisdiction  which  may  be 
exercised  by  a  Judge  of  the  supreme  court 
Is  absolutely  distinct  from  that  which  may 
be  exercised  by  the  court  Itself.  We  think, 
however.  In  this  case,  that  the  process  of 
the  supreme  court  of  the  territory  is  called  tn 
requisition.  We  think  that  whatever  doubt 
there  may  be  In  the  matter  in  this  most  ex- 
treme case  shonld  be  resolved  In  behalf  of 
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good  KoTernment  for  tlie  people  of  Okla- 
homa terrltoiy,  and  for  the  pevpa  cairyloc 
out  of  the  Judicial  proceedinRS. 

The  records  here  show  a  most  flcandalooa 
state  of  afTalrs:  They  show  on  the  part  of  a 
citizen  of  the  territory  of  Oklahoma  an  ab- 
solute disregard  for  the  highest  and  best  of- 
fices that  exist  In  our  territory.  Tbey  show 
a  state  of  afftUrs  which,  if  permitted  to  ex- 
ist and  continue^  means  nothing  but  an  "en- 
lightened and  Intelligent  anarchy,"  If  It  might 
be  expressed  In  that  way;  and  we  believe 
there  Is  no  question  whatever  at  this  time 
that  the  court,  In  the  absence  of  precedents 
to  guide  and  enlighten  ns  In  this  matter, 
should  place  the  balance  of  Judgment  on  that 
side  which  wlU  uphold  the  Institutions  of 
govemnient  In  our  territory,  and  not  permit 
the  highest  and  moat  sacred  of  all  our  Insti- 
tutions of  government  to  be  thus  disregarded 
and  trampled  In  the  dust  Under  the  findings 
of  the  district  court,  no  other  jndgmott  than 
that  of  contempt  could  possibly  be  rendered. 
If  such  things  may  be  done,  and  the  offend- 
ing party  be  immediately  discharged  from 
an  imprisonment  ordered  In  pursuance  of 
that  Judgment,  then  we  are  at  sea,  without 
raMer  and  without  compass,  and  may  only 
^pect  our  courts,  our  Institutions  of  the  high- 
est Gbaiactor,  and  which  we  should  require 
to  be  held  sacred,  to  be  bnAen  down  by 
whomsoerer  may  please.  In  this  case,  alao, 
we  think  that  an  order  which  amounts  to 
a  temporary  release  from  ImprhMmment  can- 
not be  sanctioned  by  this  court,  under  sec- 
tion 690  of  the  Code  of  Clyll  Piocedura,  and 
that  part  which  refers  to  this  case,  In  which 
it  states  tiiat  no  party  shall  be  released  upcm 
any  process  for  the  commission  of  any  con- 
tempt of  any  court,  offlcffi*.  or  body  having 
authority  to  commit;  and  before  the  last 
statement  Is  the  one  that  th^  shall  not  be 
released  upon  any  process  Issued  upon  any 
final  Judgment  of  a  court  of  competent  Juris- 
diction. 

We  hold  that  the  process  of  the  supreme 
court  of  this  territory  la  invoked  in  this 
matter;  that  thia  is  a  writ  Issuing  out  of 
this  court;  and  that  the  court  has  the  power, 
the  rlgh^  and  therefrom  is  evolved  the 
court's  du^,  to  control  Its  own  process,  and 
to  arrest  its  own  mandate,  when  evident 
and  manifest  wrong  will  be  done  If  that  ar- 
resting hand  Is  not  placed  upon  the  writ 
about  to  be  issued.  The  petitioner  being 
held  in  custody  under  a  commitment  Issued 
upon  a  Judgment  that  the  petitioner  was 
guilty  of  a  contempt  of  the  district  court  of 
Oklahoma  county,  and  the  court  having  the 
Jurisdiction  of  the  subject-matter  of  the  pro- 
ceeding and  of  the  defendant,  under  section 
699,  a  66  (general  section  4578),  Laws  OU. 
18^  a  Judge  of  the  supreme  court  would 
have  no  right  to  release  from  such  Impris- 
onment Wa  cannot  assent  to  the  doctrine 
at  thla  time  that  the  supreme  court  of  this 
territory  would  be  powerless  to  act  In  a 
case  where  It  might  appear  that  parties  com- 


mitting high  offenses  against  the  law  ooulU 
be  discharged,  In  apparent  want  of  consider- 
ation, at  least,  of  this  section  of  the  statute^ 
For  these  reasons,  we  hold  that  the  cour> 
has  Jurisdiction  In  this  matter;  and,  that 
being  the  only  question  raised,  we  austalti 
the  motion  of  the  territory,  and  order  the 
party  recommitted  to  the  Jailer  and  sheriff 
of  Oklahoma  county.  In  pursuance  of  th' 
Judgment  of  the  district  court  thtto, 

DALE,  C.  J.  I  wUl  say  In  addition  to 
what  Justice  BIERBR  has  aald  that  thla  cose 
seemed  to  require  of  the  court  an  expression 
of  approval  or  confidence  In  the  acts  of  the 
district  Judge  of  Oklahoma  county,  and  that 
so  far  as  we  could,  we  have  felt  it  to  be 
our  duty  to  maintain  the  dignity  and  the 
authority  of  the  district  court  of  Oklahoma 
county.  We  each  feel  that  we  have  the 
same  Interest  in  maintaining  the  dignity  and 
high  standing  of  the  different  courts  of  this 
territory  as  we  do  of  our  own.  I  find  some 
difficulty  in  coming  to  the  conclusion,  but 
as  Justice  BIERBB  has  eqwessed  It,  thuee 
doubts  have  rewdved  themsdves  In  favor  of 
the  maintenance  of  our  courts  and  the  re- 
spect which  we  think  la  due  to  those  oonrta 
We  agree  that  nndw  the  organic  act  the 
Judges  of  the  supreme  court  may  excndae 
indei>endent  Jurisdiction,  but  they  must  ao 
act  Each  member  cannot  in  the  exodse 
of  Independent  Jurisdiction,  act  as  the  arm 
of  the  cour^  and  ose  the  process  of  this  sn^ 
preme  conrt,  and  still  maintain  the  indepoid- 
ent  character  of  the  act  I  might  further 
state  that  thla  same  queatlon  was  before  the 
supreme  court  in  the  matter  of  the  manda- 
mus proceeding  Issued  by  Judge  SCOTT,  as  an 
associate  Justice  of  the  supreme  court  in 
the  case  of  Territory  t.  Qulen.  The  Qnestkm 
waa  presented  to  me  at  that  time  as  to  the 
power  of  the  court  to  arreet  its  own  inotieaa, 
and  I  acted  In  that  instance  upon  the  theory 
that,  where  the  process  of  the  court  was 
invoked  by  one  of  Its  arms,  that  gave  the 
conrt  Jurisdiction.  In  that  instance  the 
court  modified  the  order  of  Judge  SCOTT, 
who  had  granted  a  peremptory  writ  of 
mandamus,  and  made  It  an  alternative  writ 
This  decision  had  the  sanction  of  Judge 
BUltFOKD  and  a  majority  of  the  court  We 
felt  that  the  supreme  court  should.  In  the 
exercise  of  the  powera  reposed  In  the  court 
where  process  Issued  out  of  the  court 
and  where  It  was  sought  to  use  the  court 
ur  an  arm  of  tiie  court,  for  the  mere  purpose 
of  carrying  into  effect  a  Judgment  which  the 
majority  of  the  conrt  might  think  ought  not 
to  be  carried  Into  effect,  that  the  court  ahonld 
arreat  that  process;  and  we  so  acted  in  that 
case.  Thla  Is  Ux  entire  harmony  with  tiie 
decision  In  that  caae^  and  with  the  acti<n 
of  the  court  In  that  case,  and  we  have  that 
precedent  to  guide  us  now.  I  concur  In  the 
statements  made  by  Justice  BIERER  as  to 
the  gravis  of  the  case  now  before  wt,  and  as 
to  the  necessity  of  the  court  acting  In  Uils 
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matter,  and  nwlTtng  all  dovbts  In  favor  of 
the  l^taUtr  and  propaf  cowm  of  oar  vro- 
eeedlnga. 

McATEE,  3^  ecaenrB.  SCOTT  and  BVR- 
VO&D,  31^  not  aittlnfr 


<2  Okl.  MD) 

SCHOOL  DIST.  N«.  74.  mSGVlBRER 
COUNTY,  T.  IX)K6,  County  Clirk. 
{Supreme  Court  of  Oklahoma.    Sept.  7,  1894) 
School  Dibtrict  —  Oipacitt  to  Sob  —  Sceooi. 

Boa  as  —  fowKB  wo  AUIBX  AUOUCIHO  Tmeju- 

TDKT. 

1.  A  scbool  dlBtrict  baa  aa  intmrt  ta  the 

■object- matter,  and  capacity  to  aue,  In  an  action 
brought  to  restrain  the  county  clerk  from  tak- 
ing from  the  tax  roll  of  «icb  acbooi  dlatrlet  pro^ 
«rty  whldi  propcrlj  brieegi  to  wu^  Hbool  diii- 
ttlct  for  taxattoB. 

2.  Under  an  act  of  the  legiBlataro  which 
proTidei  that  territory  outBide  of  the  limits 
of  tbo  city,  bat  adjoialoc  thereto,  mar  be  at- 
tached to  oaeh  dty  for  achool  purpose*  opon 
applicatioo  to  the  board  of  edncatioQ  of  said 
City  by  a  majority  of  the  electors  of  such  ad- 
jacent terrltorr.  It  Is  not  necessary  ttiat  the 
lands  attached,  aa  described  by  the  ■orrey, 
■honld  Ue  next  to  or  contiguous  to  the  city 
limits,  but  lands  which  lie  adjacent  to  the  city 
limits,  but  Join  and  are  a  part  of  the  entire 
hodj  of  lands  which  are  attached  to  such  dty 
tat  school  pwpoaes,  may  be  attaidied. 

(SyUabOB  by  the  Court) 

Appeal  from  district  conrt  Kingfisha'coan- 
tj;  before  Jnatlce  John  H.  Borford. 

Action  of  mandamus  by  dchool  XMst  No. 
74,  Bantrflsber  comity,  Okl.  T.,  a^nat  W.  O. 
Long,  county  dMt  of  such  county.  From  a 
Judgment  sustaininfr  a  demurrer  to  the  peti- 
tion, plaintiff  appeala.  Affirmed. 

Bnrwell  &  Burwell,  for  ^t^pellaat  Boberta 
A  Brownlee,  for  appellee. 

BIEBBR,  J.  The  plaintiff  la  error,  MhoiA 
dlatrlet  Ma  74,  Klosfisher  county,  OkL 
teought  thla  action  of  mandamua  In 
the  district  court  of  Klngflaher  county, 
^^Dst  W.  0.  Long,  county  dark  of  Khiff- 
flaher  county,  to  enjoin  Mm  from  transfer- 
ring certain  spedfled  tracts  ot  real  estate 
mentioned  In  the  petition,  and  the  personal 
pmpatj  belonging  to  c^taln  partlee  resid- 
ing Ml  said  lands,  from  the  tax  roll  of  plain- 
tllTa  achool  district,  and  from  remoTing  said 
lands  and  personal  property  ct  the  residents 
thereon  from  the  tax  rolls,  so  that  the  same 
mi^t  be  rdleved  of  the  school  tax  assessed 
Id  said  district.  Hie  petition,  In  substance, 
alleged  that  the  plaintltF  Is  a  public  corpora- 
tion, tmdn:  the  school  laws  in  Kingfisher 
county.  That  the  defendant  Is  the  county 
<derk  of  Kingfisher  county.  Tliat  on  the  2d 
day  of  October,  18Q3,  the  board  of  education 
of  the  dty  of  Kingfisher,  In  Kingfisher  coun- 
ty, OkL  T.,  at  a  meeting  of  said  board,  made 
an  order  and  resolution  as  follows:  "Klng- 
flaher.  Oklahoma  Territory,  Oct  2.  1893.  The 
school  board  of  Kingfisher  dty,  having  been 
petitioned,  as  provided  by  law,  to  attach  the 


following  deecrlbed  territory  to  Elngflsher 
school  district  for  school  purposes,  and  we, 
•aid  acbooi  board,  finding  that  said  petition 
is  true,  hereby  order  the  same  attached  for 
school  purposes,  to  wit:  N.  Q.  4  of  1&-7; 
8.  £].  4  of  &-1&-7;  S.  2  of  N.  B.  4,  9-16-7;  &. 
3  Sec  a-16-7;  Sec.  10-16-7;  W.  2,  N.  W.  4.  11- 
16-7;  a  W.  4,  U-16-7;  and  W.  2,  14.16-7,-aB 
shown  by  said  petition,  now  on  file  In  the 
office  of  school  board  of  Klngflshor  city.  C 
V.  WlckmllLer,  Sec."  That  the  said  lands 
mentioiied  in  this  resolution  had  prior  to  that 
been  a  part  of  said  school  district  No.  74, 
Kingfisher  county,  and  that  none  of  said 
lands  adjoined  the  limlta  of  Kingfisher  city. 
That  the  tradk  of  the  Chicago,  Kansas  ft 
Nebraska  Hallway  Conqpaiv  otends  across 
part  of  said  lands.  That  the  plaintiff  bad 
levied  a  tax  on  said  lands,  with  the  otlNr 
lands  In  Its  school  district,  tot  sdwol  par 
poses;  and  Uiat  the  county  derk.  In  irarsa- 
ann  to  4Le  order  of  the  board  of  edncatlon  of 
the  dty  of  Kingfisher,  was  about  to  proceed, 
and  would,  unless  restrained,  proceed,  to 
transfer  said  lands  for  taxatknt  from  the  rolls 
of  said  plslntiff  sdwol  district  to  the  sdiool 
district  of  the  dty  of  Kingfisher;  and  that 
thereby  plaintiff  will  be  greatly  and  Irrepa- 
rably injured;  and  that  plaintiff  haa  no  ade- 
quate remedy  at  law.  ^  tUs  petition  s  de- 
murrer waa  Interposed,  and  sustained  by  tlie 
court,  to  whieb  plaintiff  eac^ted.  and 
brings  the  case  here  for  review  <n  appeiiL 
The  demurrer  Is  In  four  paragraphs,  but  cm- 
tains  but  two  statutory  grounds  for  demnrrfr 
—First,  that  the  plaintiff  has  no  legal  ca* 
pacity  to  sue;  and,  seomd,  that  the  petition 
does  not  state  facta  nffldent  to  oonstitnto 
a  cause  o£  action. 

The  plaintiff  did  have  Isgsl  cspndty  to 
sne^  It  was  a  school  district,  under  the  pm- 
vlslMis  of  article  2  of  cbaptar  78  ot  ttiesdiool 
laws  of  Oklahoma  of  1893.  It  was  a  corpo- 
ration wganlsed  for  the  public  purpose  of 
providing  paUle  achods  in  ito  district  It 
had  power  to  sue  and  be  sued.  It  bad  power 
to  protect  tlie  revenues  of  said  schoid  district, 
and  prevent  the  disposition  thereof  by  any 
wrongful  coaduct<tfany  person,  corporation,  «r 
individual.  It  had  an  Interest  in  maintaining 
the  schools  of  said  district,  which  could  only 
be  done  by  a  protection  of  the  revenue  of 
said  district  nie  revenue  for  the  carrying  on 
of  the  schools  of  said  district  could  oily  be 
raised  by  taxation.  Legal  ciu>adl7  to  aue  la 
powo*  oe  authority  in  the  Individual  <Hr  ear- 
poration  to  maintain  an  action  for  the  re- 
dress of  the  particular  Injury  dalmed  to  have 
been  committed,  and  not  the  ultimate  rii^t 
to  recover  In  the  action  Itself.  L^al  capaci- 
ty to  sue  does  not  depend  uiwn  the  ultimate 
right  to  recover,  but  if  the  party  suing  has 
a  right  to  redress  of  the  wrong  alleged  to 
have  been  committed,  admitting  that  the 
wrong  was  committed,  then  he  bos  legal  ca- 
pad^  to  sne.  If  the  order  made  by  the 
board  of  education  of  the  dty  of  Klngfisha 
was  void,  and  was  made  without.  Jiu^sdl& 
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tlon  to  make  It,  and  the  county  clerk,  npon 
the  authority  of  snch  Told  order,  fs  about 
to  do  an  official  act  detrimental  to  the 
well-belns  and  existence  of  plainUlT  school 
Olatrlct,  then  the  ploJntlff  has  an  interest  In 
the  sabject-matter,  and  has  legal  capacity  to 
bring  this  action.  Commissioners  y.  Bailey. 
11  Kan.  631;  Commissioners  of  Marion  Co. 
r.  Commissioners  of  Harvey  Co.,  26  Kan. 
181;  City  of  Zaneerllle  t.  Rlcbarde,  5  Oblo 
St  The  cases  of  School  DIat.  No.  67  t. 
Board  of  Ed.  of  City  of  Emp(H*ia,  16  Kan. 
680,  and  School  Dist  No.  8  t.  Gibbs  (Kan.) 
85  Pac.  222,  are  cited  by  the  defendant  in 
«Tor  as  opposed  to  this  Tiew  of  the  law. 
These  anth(H4ties,  however,  do  not  touch  the 
question.  The  first  oae  held  that  an  act 
which  empowers  a  board  of  education  of  a 
dtjr  of  the  second  class  to  attach  to  such 
dtles  for  atAioci  purposes  adjacent  territory, 
upon  the  application  of  the  dectore  of  said 
territory,  la  constitutional,  and  that  no  no- 
tice to  ttie  school  district  to  which  such  ter- 
ritory previously  belonged  was  necessary;  the 
second,  ttiat  a  school  district  cannot  by  in- 
junction restrain  the  ccdiectlon  of  taxes  cm 
land  detached  from  Its  territcKy,  and  includ- 
ed In  a  newly-flomied  k^iooI  district,  nor  re- 
strain sdiocA  district  officers  of  such 
newly-created  dUrtrlct  tmm  acting  as  such, 
nor  control  Hie  action  of  tbe  coanty  snporin- 
tmdent  In  tbe  discbarge  of  Us  official  du- 
ties In  ration  thereto.  In  ndther  of  these 
cases  was  It  bdd  that  the  Injured  school  dis- 
trict would  not  have  capacity  to  sue  If  the 
action  detaching  its  territory  was  void,  and 
tbat  property  property  belonging  to  Its  school 
district  was  being  improperly  removed  from 
It  for  A  taxable  purpose,  by  action  of  the 
county  derk. 

The  real  and  substantial  question  In  tMs 
ease  Is  as  to  wbetlier  <ff  not  the  board  of 
edocatlon  ot  the  dty  of  Eingfisha-,  a  city  of 
the  flrvt  class,  had  power  and  authority  to  at- 
tach these  lands  described  In  phUnttfT's  com- 
plain^ and  wUdi  particular  tracts  of  land 
are  alleged  not  to  adjoin  the  dty  limits  of 
the  dty  of  Klngflsher,  to  such  city  for  school 
purposes.  8ecU<Hi  2,  art  7,  a  78;  Laws  Okl. 
1898,  pimides:  **See;  2.  Territory  outside 
the  limits  of  any  dty,  town  or  Tillage  but  ad- 
journing thereto,  may  be  attoched  to  such 
dty,  town  or  village  for  sdiool  purposes  up- 
on apidlcatlaD  to  the  board  of  education  of 
sndi  dty  by  a  majority  of  the  dectors  of 
snch  adjacent  torltory,  and  npon  audi  ap- 
^cation  bdng  made  to  the  board  of  educa- 
tion they  shall,  If  they  deem  It  prop^  and 
to  the  best  Inttfests  of  the  scbods  of  said 
dty  and  the  territory  seeking  to  be  attached. 
Issue  an  coder  attaching  Such  torltory  to 
such  dty  for  school  pnrjMMea,  and  to  enter 
tbo  same  npon  tbdr  journal;  and  such  terri- 
tory shall,  fimn  the  date  of  such  order,  be 
and  compose  a  part  of  snch  dty  tor  school 
purposes  only;  and  the  taxable  property  of 
snch  adjacent  torltory  shall  be  subject  to 
taxation,  and  Aall  bear  Its  full  proporUcHi  of 


all  expenses  incurred  In  the  erectioB  of  sdiool 
buildings  and  In  maintaining  the  schools  cC 
such  dty.  Whenever  the  territory  so  attached 
shall  have  attained  a  popolaticHi  equal  to  that 
of  any  one  ward  of  such  dty,  vr  whenever  the 
taxable  property  of  such  attached  territwy 
shall  equal  that  of  any  one  ward  of  sucb  dty, 
such  attached  territory  shall  be  oititled  to 
elect  two  members  of  the  board  of  educatloo. 
who  shall  be  dected  at  the  same  time  that 
the  other  members  of  the  board  are  elected, 
by  the  qtiallfled  electors  of  such  territory,  at 
an  dectlou  to  be  held  at  snch  place  as  the 
board  ot  education  may  designate.**  The 
petition  allies  that  these  particular  tracts  of 
land  do  not  adjoin  the  dty  Umitn,  bat  we 
presume  that  they  are  a  part  of  the  entire 
territory  which  has  been  by  order  or  orders 
of  the  board  of  education  of  the  dty  of  Klng- 
flsher attached  th  the  dty  of  Klngflsb^  for 
school  purposes.  There  is  no  atlegatfon  in 
the  petition  that  those  lands  are  not  a  part 
of  such  entire  t^ritory  which  does  adjoin 
the  city  limits.  There  is  no  allegation  that 
there  are  any  lands  between  those  lands  and 
the  city  of  Kingfisher  which  have  not  been 
attached  to  the  city  of  Kingfisher  fw  school 
purposes,  or  that  tbose  are  tracts  disconnect- 
ed &om  othCT  portions  of  this  entire  school 
district  of  the  dty  oi  Kingfisher.  Tbe  pre- 
sumptions are  In  faw  of  the  proper  action 
of  public  offlcm;  and,  there  being  no  allega- 
tion that  these  lands  do  not  adjoin  other 
lands  which  do  adjoin  the  dty  limits  of  ths 
dty  of  Kingfisher,  we  presume  that  tiiees 
lands  are  a  part  of  the  entire  territory  at- 
tached to  the  dty  of  Klngflsher  for  school 
purposes. 

The  proposition,  tersely  put,  Is  as  to  wheth- 
er, und»  this  statute^  particnlar  tracts  vi 
land  which  do  not  actoally  adjoin  tbe  dtr 
llmlto'of  a  dty  In  this  territory  can  be  a& 
tadied  to  such  dty  fw  schod  purposes,  It 
Is  contended  by  appellant  fliat  they  cannot 
He  contends  that  the  w«d  *iidjoumlng," 
In  this  statute,  was  meant  to  be  "adjoining,* 
and  that  the  tracts  M  land  which  can  be 
attached  to  the  dty  for  school  purposes  must 
adjoin— tiiat  la,  lie  contiguous  to— sudi  limits. 
The  formation  of  this  word  Indicates  that  the 
word  Intended  to  be  used  by  the  legislatuie 
was  "adjoining;"  but  admitting  that  tbe 
IMToper  word  Is  "adjdnlng,"  does  that  pre- 
clude tiie  dty  of  Kingfisher  from  attaching 
trads  of  land  -^at  are  not  adjoining  the 
dty  to  tiie  dly  tor  school  purposes  ondtr 
this  statateT  We  think  not.  Th«  statoto 
says  that  "territory"  outside  of  the  dty 
limits^  but  adjoining  tiiereto,  nptm  appllcsr 
tlon  to  the  board  of  education  of  a  dty  by 
a  maj<^l7  of  tiie  dectors  of  the  adjacent  ter- 
ritory, may  be  attached  for  school  purposes. 
Construing  the  word  "adjonming"  to  mean 
"adjoining."  the  words  "adjoining"  and  "ad- 
jacent," referring  to  the  outside  territory, 
are  both  used  In  this  section  of  the  statote^ 
and  used  in  connection  with  tbe  same  sab- 
Jectmatter,  and,  white  tbeneHs  a  dlffmiK* 
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in  the  meaning  of  the  words  vltm  carefully 
ccMisidered,  this  difference  was  not  a  part  of 
tbe  Intmtton  of  the  loglBlatiire  when  this 
statute  was  passed,  Hie  word  "adjotailng" 
was  tised  once,  the  word  "adjacent"  twice, 
hoth  In  (KHinection  with  the  same  thought, 
IHirpose,  and  Idea,  in  the  same  connection, 
and  were  eridentlf  used  Intending  to  convey 
tbe  some  meaning;  and,  In  the  constractlon 
of  statutes,  the  liUentlon  of  tbe  legislature, 
as  may  be  gathwed  from  the  entire  enact- 
ment, must  be  taken  to  be  the  law.  Terri- 
tory T.  Clark  (OkL)  35  Pac.  SSSi.  We  think. 
In  passing  tUs  statute,  the  leslslature  meant 
that  territory  lying  contiguous  to  and  in  ean.- 
tact  with  the  city  limits  of  a  dty,  but  parts 
of  which  might  not  actually  toudi  the  dty 
limits,  might  be  attached  to  the  dty  limits 
ftn-  scho<d  purposes.  This  purpose  Is  gath- 
ered from  these  two  words  when  tbdr  tech- 
nical meaning  is  taken  and  conaidered  to- 
gether, and  used  wltii  reference  to  tbe  pur- 
pose and  scope  of  these  enactments.  Tbe 
lei^dature  meant  that  terrltwy  a41olnlng  and 
adjacent— that  is,  contiguous  to  and  near 
by— the  dty  Umlta  of  tbe  d^  of  Kbigfljdier 
might  be  attached  to  It  for  school  purposes. 
This  did  not  mean  that  the  particular  tracts 
of  land  should  actually  adjoin  the  dty  limits. 
The  word  "teiTttovy"  is  too  oomiwehenslTe 
to  gather  from  this  enactment  such  a  mean- 
ing. Had  the  l^tislature  meant  that  tbe 
scope  of  the  earth's  surface  which  could  be 
attached  to  the  dty  toe  achocd  pnrposes  out- 
side of  the  dty  Itself  should  be  omfined  to 
the  tracts  of  land  described  as  forties,  quar- 
ter sections,  or  sectlcMiB,  as  different  snbdl- 
Tlslms  of  sections  are  known,  such  Intwtion 
could  have  been  easily  expressed  in  words 
that  bear  such  meaning.  The  word  "terri- 
tory," however,  shows  no  such  Intention. 
There  is  no  limit  fixed  to  the  lands  which 
might  be  attached  to  the  dty  for  school  pur- 
poses, except  sudi  as  might  be  induded  with- 
in a  territory  dofined  by  tbe  proper  exo-cise 
of  tbe  discretion  of  a  schod  board,  actii^  up- 
on a  petition  dgned  "by  a  majority  of  the 
electcHTS  of  the  adjacent  territory."  This  very 
pr«%qnldte,  that  the  territory  must  be  at- 
tached upon  ^idlcatlon  of  a  majority  of  the 
electfffs.  Indicates  that  tracts  of  land  lying 
next  to  the  dty  limits  were  not  the  limit  of 
territory  that  might  be  attached  to  the  dty 
f6r  school  purposes.  Had  such  been  the  In- 
tention, the  provision  would  evidentiy  bare 
been  that  the  trarlbwy  mi^t  be  attached  up- 
on application  of  the  owner  of  or  resident 
upon  the  particular  tract  of  land  that  did 
lie  ecmtlguous  to  tbe  city  limits.  The  legis- 
lature did  not  intoid  this.  It  intended  that, 
taking  the  entire  territory  together,  com- 
posed of  the  tracts  adjoining  the  city  and 
those  furthar  out.  but  adjacent  thereto,  such 
territory  mif^ht  be  attached  when  a  majority 
of  the  electors  of  such  entire  body  is  will- 
ing that  such  territory,  composed  of  all  of 
such  lands,  should  be  attached. 
If  the  plaintiff's  constructioa  of  this  stat- 


ute is  a  correct  one.  what  land  Is  It  that 
may  be  attadied  to  the  city  for  school  pur- 
poses? Is  It  tbe  40-acre  trads.  the  quarter 
sections,  or  the  sections  that  lie  contiguous 
to  the  dty  limits  that  are  to  be  attached? 
There  is  nothing  with  that  construction 
placed  upon  the  statute  that  In  any  way 
fixes  what  lands  are  to  be  attached.  This 
view  of  the  matter  la  itself  indicates  that  the 
conduslon  we  arrive  at  Is  the  only  logical 
one  that  can  follow  the  language  of  this 
statute.  The  constructimi  of  the  plaintiff 
placed  upon  this  act  would  be  a  limitation 
of  this  leglslatire  enactment,  not  warranted 
either  by  the  language  or  the  purpine  of  the 
enactment  Section  1  of  the  same  article  and 
chapter  of  the  statute  as  that  of  section  2 
refored  to  provides  that  every  dty  of  the 
first  class  diall  constltnto  a  s^iarate  school 
district  Without  the  provision  of  section  2, 
then,  the  school  district  of  the  d9  would 
be  composed  <mly  of  the  territory  within  the 
dty  limits.  This  section  2  was  passed  prima- 
rily for  the  benefit  of  those  persons  who  live 
bey<md  the  dty  limits,  but  who  preferred  to 
be  reddents  of  the  sdiool  district  wltii  the 
dty.  The  motion  by  the  people  of  the  out- 
side territory  to  become  a  part  of  the  school 
district  of  the  dty  must  be  made  by  the 
people  thereof,  and  no  action  can  be  taken 
by  the  officers  of  the  dly  school  district 
until  application  is  made  to  its  board  of 
education  by  a  majority  of  the  doctors  of 
the  adjacent  territory.  If  they  consider  that 
betterschool  facllttleBWlU  be  afforded  to  their 
children  In  the  city  school  than  may  be  had 
in  the  country  schools,  or  if  they  so  dedre  for 
any  other  rcaaon,  they  may  ask  that  tbe  out- 
side teiritiHry  be  attached  to  the  dty  for  school 
pnrposes,  the  only  limitation  being  tliat  it 
must  be  adjoining  and  adjacent  to  the  city. 
If  the  residents  of  the  land  comprised  within 
a  strip  a  quarter  of  a  mile  wide  may  ask 
for  the  benefits  afforded  by  the  dty  school 
luder  this  statute^  why  may  not  those  of  the 
n^t  quarter,  or  the  next  or  the  next  con- 
tinuing on  to  any  limit  applied  for  by  a 
majority  ai  the  electors,  and  which  tbe  board 
of  education  may  deem  "proper  and  for  the 
best  intneots  of  the  schools  of  said  territory 
and  the  territory  seeking  to  be  attached"? 
The  purpose  was  to  benefit  the  pet^le  of  the 
outlying  territory  and  of  the  dty,  which 
benefit  could  be  arrived  at  by  the  application 
first  made  by  tbe  people  of  tbo  outlying 
territory.  The  legislature  has  placed  no 
limitation  upon  that  territory,  excepting  such 
as  might  be  placed  by  the  people  themselves, 
by  their  petition  or  application,  to  be  finally 
passed  on  by  the  bourd  of  education  of  such 
city.  The  defining  of  school  districts  is  & 
legislative  matter.  The  legislature  may  do 
it  in  the  manner  they  have  by  this  statute, 
if  they  so  desire.  Tlie  petition  did  not 
therefore,  afflrmatlvcly  show  that  tbe  action 
of  the  board  of  education  of  the  city  of 
Kingfisher  was  Improper  or  unlawful,  and, 
if  It  is  not  unlawful*  the  county  derk  bad  & 
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rlffbt  to  proceed  to  do  his  doty  In  accordance 
therewltii,  and  no  cause  of  action  -vraa  stated 
Id  tbe  petition.  Tbe  demurrer  was  there- 
fore properlr  sustained.  Tbe  judgment  of 
the  court  below  Is  affirmed,  wltb  coste 
agataist  tbe  appelUint  AU  tbe  Justices  con- 
curred. 

BURFOBD,  J.,  not  atttlng. 


UT7LHA1X  T.  UcYAY. 

(Siipreni«  Court  of  (HJahoma.  Sept  7. 1804.) 

BxpcBvur  BoiTD—CoNSTBucnoN— Action  tok 
Breach— When  LiEa. 

1.  Where  a  atatutory  bond  Ib  given  in  a 
rei^eTin  action,  the  proTi8ion»  of  the  statnte 
enter  into,  and  become  a  part  of,  the  bond. 

2.  Where  an  action  is  brought  on  a  replev- 
in bond  given  by  a  plaintiff  in  a  replevin  ac< 
tion,  and  which  waa  to  the  effect  that  the 
^aintiff  ahall  duly  prosecute  his  action,  and 
par  aU  coats  and  damages  vhlch  may  be 
awarded  against  him;  and  where  the  statute 
concerning  such  bond  provided:  "No  suit  shall 
be  Inatituted  on  the  undertaking  •  •  • 
before  an  axecution.  iasoed  on  a  judgment  in 
faTOr  of  the  defendant  In  the  action,  aball  have 
been  returned  that  sufficient  property  whereon 
to  levy  and  make  the  amount  of  anch  judg- 
ment cannot  be  found  in  the  county"  (Code 
CMt.  Neb.  I  1015):  and  where  the  ac- 
tlcm  was  brouKht  after  the  failure  on  the  part 
of  the  plaintiff  to  duly  prosecute  hia  replevin 
action,  but  before  any  Judgment  waa  rendered 
against  the  plaintiff  in  the  replevin  action  for 
damages, — hdd,  that  an  action  does  not  lie  on 
such  hood  until  execution  ia  returned  unaatia- 
fied  upon  a  judgment  for  damagea  in  favor  of 
the  defendant  In  such  replevin  action. 

(Syllabua  by  the  Court) 

Appeal  from  district  court.  Logan  coontr; 
before  Justice  B.  B.  Green. 

AeUon  by  Lerl  McVay  against  Zack  Mul- 
lull  on  a  replevin  bond.  Tfa^e  waa  a  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

S.  Jj.  OvMutreet,  for  appellant  H.  B. 
Ttanrston  and  S.  S.  Lawrence,  for  appellee. 

BIlEniER,  J.  This  action  was  commenced 
In  the  county  court  of  First  county  (now  Lo- 
gan), In  S^tember,  1890,  to  recover  damages 
alleged  to  bare  accrued  to  Levi  McYay,  the 
plaintiff  In  tbe  action,  on  account  of  a  breach 
of  a  replevin  bond  given  by  Frank  J.  Seely, 
who  was  plaintiff  In  tbe  replevin  action 
brought  in  the  justice's  court  against  Levi 
McVay,  and  which  bond  Is  as  follows:  "Ter- 
ritory of  Oklahoma,  First  County.  Before  S. 
M.  Decker,  a  Justice  of  the  Peace  In  and  for 
the  01^  of  G-uthrie,  In  said  County  and  Ter- 
ritory. Frank  J.  Seely,  Plaintiff,  vs.  Levi 
McVay,  Defendant  Territory  of  Oklahoma, 
First  County— as.:  Whereas,  an  affidavit  has 
been  filed  In  the  above-entitled  case  this  day, 
tor  tbe  recovery  of  divers  goods  and  chattels, 
DOW,  we,  tbe  undersigned,  residents  of  uald 
county,  bind  ourselves  to  defendant,  McVay, 
In  the  sum  of  J160,  that  the  plaintiff,  Frank  J. 
Seely,  sball  duly  prosecute  said  action,  and 


pay  an  costs  and  damages  wbtch  may  be 
awarded  agaiast  him,  and,  If  the  propo^ 
therein  be  ddUvared  to  bim,  that  be  win  de- 
liver the  same  to  defendant  If  a  return  tba!«- 
of  be  adjudged.  Zack  Mulhall."  The  action 
was  by  legislative  enactmoit  transferred  to 
the  district  court,  and  was  fhae  tried  by  the 
court  without  a  jury,  upon  an  amended  com- 
plaint; and  at  the  request  of  the  defendant, 
Mulhall,  spedal  findings  of  fact  and  condu- 
siona  of  law  were  made  by  the  trial  court, 
which  d^endant  In  error,  In  bis  brief,  states 
contain  substantially  the  facts  set  out  In  tbe 
plaintiff's  amended  petition. 

The  findings  of  fact  and  conclusions  of  law 
are  as  follows:  "Findings  of  Fact:  First. 
This  action  was  originally  commenced  in  the 
probate  court  of  X^ogan  county,  Oklaboma 
territory,  on  the  19th  day  of  S^itanber, 
and,  after  trial  bad,  was  duly  transferred  to 
this  court,  by  appeal,  for  trial  de  novo.  Sec- 
ond.  On  the  day  of  ,  1890,  the 

plaintiff,  Levi  McVay,  was  the  owner  of  the 
mare  mentioned  and  described  In  his  amend- 
ed petition  herein,  which  mare  was  then 
sound  and  in  good  condition,  and  of  tbe  value 
of  one  hundred  and  fifty  dollars.  Third.  On 

the  day  of  ,  1890,  one  Prank  J. 

Seely  commenced  an  action  in  replevin  against 
the  plaintiff,  Levi  McVay,  for  the  recovery 
of  said  mare,  which  action  was  commenced 
before  S.  H.  Decker,  a  justice  of  the  peace 
of  Guthrie,  Logan  county,  Oklahoma  tori- 
tory.  In  such  action  said  Seely  executed  a 
replevin  bond,  with  the  defendant  herein, 
Zack  Mulhall,  as  surety,  which  bond  Is  the 
one  mentioned  In  plaintifTs,  McVay'a,  amend- 
ed petition,  and  sued  on  In  this  action.  Such 
replevin  action,  first  commenced  before  S.  M. 
Decker,  J.  P.,  was  afterwards  duly  trans* 
ferred,  by  change  of  venue,  to  C.  A.  Mark- 
land,  a  justice  of  the  peace  of  Guthrie,  Logan 
county,  Oklahoma  territory,  which  J,  P.court 
on  the  26th  day  of  July,  1890,  rendered  a 
Judgment  in  said  cause,  In  the  words  and  flg> 
ures  following,  to  Wit:  *It  Is  tnerefore  by  me 
considered,  ordered,  and  adjudged  that  tbe 
defendant  have  restitution  of  tbe  property 
described  In  said  complaint  and  that  said 
plaintiff  pay  the  costs  herein  expended,  and 
hereof  let  writ  of  restitution  Issue.  Writ  of 
restitution  Issued  this  26th  day  of  July,  1890, 
and  handed  to  T.  Lllle,  constable.  G.  A. 
Markland,  Justice  of  the  Peace.'  That  said 
writ  of  restitution  was  a  writ  commanding 
tbe  constable  to  take  possession  of  the  mare 
in  controversy,  and  to  deliver  her  to  the  said 
defondant  Levi  McVay.  Said  constable,  T. 
Lille,  executed  said  writ  by  taking  posses-slon 
of  said  mare,  and  delivering  her  to  the  dfr 
fendant,  Levi  McVay.  Afterwards,  on  the 
 day  of  July,  1890,  an  execution  was  is- 
sued on  said  judgment  for  the  costa  In  the 
case,  which  execution  was  signed  by  said 
C.  A.  Markland,  J.  P.,  and  placed  in  the 
hands  of  a  constable,  and  afterwards  re- 
tttfoed  by  said  constable  unsatisfied.  Said 
writ  of  restitution  and  said  execution  wera 
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all,  and  the  only  writs  of  any  nature  wbat- 
erer,  that  were  fssued  on  said  Judgment. 
Raid  judgment  waa  not  In  the  altematlTe, 
but  waa  only  for  the  recovery  of  the  property, 
as  hereinbefore  quoted.  Fourth.  At  the  date 
of  the  rendition  of  the  Judgment  by  0.  A. 
Markland,  J.  P.,  In  said  replevin  action  of 
Frank  J.  Seely  v.  Levi  McVay,  the  mare  In 
controversy  In  that  action,  and  mentioned 
and  described  In  plaintiff's  amended  petition 
herein,  was  in  Zaclc  Mulhall's  pasture,  In  Lo- 
gan county,  Oklahoma  t»rItory,and  as  sound 
and  In  as  good  condition  as  when  taken  from 
the  possession  of  Levi  McVay  by  the  writ  of 
replevin  In  said  replevin  action.  Fifth.  At 
the  time  said  mare  was  delivered  to  Levi  Mc- 
Vay by  Constable  T.  Lille,  under  said  writ  of 
restitution,  said  mare  was  side,  sore,  unsound, 
and  In  a  damaged  condition,  being  damaged 
in  value  to  the  extent  of  ninety  dollars. 
Sixth.  Levi  McVay  accepted  the  possesslcn 
of  said  mare  from  Constable  T.  Lllle,  but  pro- 
tested against  doing  so,  on  account  of  her 
damaged  condition.  Seventh.  Levi  McVay 
kept  said  mare  until  the  month  of  September, 
1892,  during  which  time  he  doctored  and 
cared  for  her,  and  improved  her  condition, 
and  in  the  month  of  September,  1892, 
sold  her  for  one  hundred  and  fifty  dollars,  at 
which  time  she  was  sound,  and  in  as  good 
condition  as  when  taken  from  his  possession 
under  the  writ  of  replevin  in  saJd  action  of 
Frank  J.  Seely  v.  Levi  McVay.  Eighth.  The 
above  and  foregoing  are  all  the  facts  deducl- 
ble  from  the  evidence  given  In  this  cause.  E. 
6.  Green,  Judge.  Upon  the  foregoing  find- 
ings of  fact,  the  court  holds  that  the  plaintiff 
Is  entitled  to  recover,  as  against  the  defend- 
ant, the  sum  of  ninety  dollars,  damages  and 
costs  of  suit;  and  defendant  excepts.  E.  B. 
Green,  Judge." 

A  large  number  of  questions  of  law  are 
urged  In  the  brief  of  plaintiff  In  error  for 
the  reversal  of  this  Judgment,  all  of  which 
seem  to  have  been  saved  by  numerous  mo- 
tions and  demurrers  in  the  court  Ijelow.  The 
prima rj'  and  principal  one,  and  the  one  which 
lies  at  the  very  threshold  of  plalntlCTs  right 
to  recover  In  this  action,  and  the  one  which 
In  this  case  Is  exclusive  of  all  others,  is  as 
to  whether  plaintiff  below,  Levi  McVay,  can 
maintain  an  action  upon  this  replevin  bond 
given  by  Frank  J.  Seeley  in  the  replevin 
action  in  tiie  Justice's  court,  and  signed  by 
Zack  Mulhall,  without  having  first  reduced 
his  claim  for  damages  to  Judgment  against 
Prank  J.  Seeley,  and  having  an  execution  re- 
turned thweon  unsatisfied.  This  bond  was 
given  under  section  1037  of  the  Code  of  Civil 
Procedure  before  Justices  of  the  Peace  of  the 
State  of  Nebraska,  in  force  in  this  territory 
to  1890,  at  the  time  this  action  was  brought; 
and  section  1045  of  the  same  Code  provides 
as  follows:  "No  suit  shall  be  Instituted  on 
the  undertaking  given  under  section  one  thou- 
sand and  thirty-seven,  before  an  execution, 
Issued  on  a  Judgment  in  favor  of  the  defend- 
ant in  the  action,  shall  have  been  returned, 


that  snffldent  property  whereon  to  levy  and 
make  the  amount  of  snch  Jndgmeut  cannot 
be  found  In  the  county."  The  findings  of 
fact  show  that  the  damage  which  accrued 
to  the  mare  in  controversy  in  the  replevin  ac- 
tion accrued  after  the  judgment  was  render- 
ed In  the  justice's  court  in  favor  of  the  de- 
fendant In  that  action,  plaintiff  in  the  action 
below,  for  a  return  of  the  property;  and 
there  Is  no  finding  of  fact  that  the  plalntifTs 
claim  for  damages  whioh  accrued  after  the 
detormlnation  of  the  replevin  action  was 
ever  reduced  to  Judgment  against  the  plain- 
tiff, Seely.  In  fact,  there  is  no  contention 
by  the  plaintiff  b^ow,  either  in  his  pleadings 
or  in  bla  tnrlef  here,  that  this  claim  for  dam- 
ages ever  was  reduced  to  Judgment  against 
Seely  b^re  the  bringing  of  this  action 
against  the  surety  on  the  replevin  bond,  but 
It  te  admitted  Oiat  it  was  not  This  re- 
plevin bond  la  a  statutory  bond,  given  in  a 
judicial  proceeding,  and  this  section  1046, 
referred  to,  from  the  Nebraska  statutes,  en- 
ters into  and  forms  a  part  of  this  bond. 
Cutler  V.  Roberts,  7  Neb.  4.  This  statutory 
provision  Is  one  of  the  conditions  of  this 
bond,  as  much  so  as  If  It  had  been  Incorpo- 
rated In  the  bond  Itself.  In  the  case  of 
Hershlser  v.  Jordan,  25  Neb.  275,  41  N.  W. 
147,  which  waa  an  action  on  a  replevin  bond 
to  recover  against  the  surety  the  appraised 
value  of  the  property,  as  determined  In  the 
replevin  action,  the  supreme  court  of  Ne- 
braalca,  in  construing  the  section  of  the  Civil 
Code  which  contains  a  provision  identical 
with  this  of  the  Justices'  Code,  held  that 
although  It  was  shown  that  the  plaintiff  in 
the  replevin  action  whose  action  had  been 
defeated  was  a  nonresident  of  the  county, 
and  absent  thereftY>m,  and  that  he  had  no 
property  whatevw  in  the  county  which  would 
be  subject  to  execution  for  the  payment  of 
the  amount  found  as  the  value  of  the  prop- 
»ty,  as  no  execution  had  Issued  upon  this 
judgment  the  plaintiff  cannot  maintain  his 
action  on  the  bond.  The  court.  In  passing 
upon  the  case,  said:  "Section  196  of  the 
Code  provides  that  no  suit  shall  be  Instituted 
on  the  undertaking  given  under  section  one 
hundred  and  eighty-six,  before  an  execution 
Issued  on  a  Judgment  In  favor  of  the  defend- 
ant In  the  action  shall  have  been  returned, 
that  sufficient  propCTty  whereon  to  levy  and 
make  the  amount  of  such  judgment  cannot 
be  found  in  the  county.*  It  will  be  seen  that 
the  statute  makes  the  Issuing  of  an  execution 
and  the  return  thereof  unsatisfied,  In  whole 
or  in  part,  a  condition  precedent  to  the  right 
to  bring  an  action  on  an  undertaking  to 
satisfy  a  Judgment  in  favor  of  the  defendant 
This  is  a  statutory  requirement,  which  the 
court  has  no  authority  to  waive.  The  prac- 
tice pointed  ont  In  the  Code  is  simple  and 
easily  complied  with;  and  until  the  return 
of  an  execution  unsatisfied,  in  whole  or  la 
part,  an  action  will  not  lie  on  the  undertak- 
ing." It  Is  true  that  that  case  arose  where 
Judgment  had  been  bad  against  ttm  party 
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idalntUf  Id  tbe  r^lerln  action  upon  a  trial, 
and  tbe  only  thin;  omitted  as  required  by 
tbe  statute  was  an  execatlon  «i  tbe  judg- 
ment. But  tbat  does  not  rendw  the  case  dif- 
ferent In  principle  from  the  one  at  bar;  and, 
if  tbat  decision  is  good  law,-4nd  we  tblnk  It 
Is,— tben  it  absolutely  precludes  the  defend- 
ant In  error  here  from  bringing  bis  action 
against  the  surety  upon  a  repterln  bmd  until 
he  has  first  reduced  his  claim  for  damages, 
whatever  tt  is,  growing  out  of  the  subject- 
matt»  of  the  wlglnal  replevin  action,  to 
Judgment  against  tbe  ^Indpal,  and  had  exe- 
cution issued  thoeon  and  returned  uusatts- 
fled.  Hie  statute  Is  very  broad  and  compre- 
henslve  in  Its  terms.  It  Is  that  no  suit  shall 
be  instituted  upon  the  undertaking  untU  aft- 
er an  eTCcuti<m  on  a  judgm«it  In  favOT  of 
tbe  party  who  la  defendant  In  tbe  replevin 
action  shall  have  been  returned  unsatisfied. 
It  is  not  tbat  a  suU  shaU  not  be  Imtltuted 
until  an  execnUon  upon  tbe  Judgment  In  the 
replevin  action  shall  have  been  returned 
unsatisfied,  as  the  defendant  In  errar  con- 
siders tbe  law  to  be,  but  it  Is,  no  suit  shall 
be  Instituted  unUl  execution  has  first  been 
issued  upon  a  judgment  In  favor  of  the  de- 
fendant In  the  replevin  action.  It  was  evi- 
dently intended  that  the  liability,  whatever 
it  was,  for  which  redress  could  be  had 
agahist  the  sure^  on  tbe  r^evln  bond,  must 
first  be  establisbed  against  tbe  plaintiff  In 
the  replevin  suit;  and  then.  If  that  was  not 
collected  1^  execution,  recourse  could  be  bad 
on  the  replevin  bond.  The  surety  oo  such  a 
replevin  bond,  under  such  a  statute,  bad  an 
opportunity  to  pay  the  claim  as  established 
by  Judgment  in  a  Judicial  proceeding  befwe 
recourse  can  be  bad  upmi  his  bond.  Tbe 
contract  of  tbe  party  signing  the  replevin 
bond  for  the  jdalnttff  in  that  action  Is  a  pure 
Buretj'sbfp,  and  one  wherein,  by  the  express 
contract  of  tbe  parties,  tbe  surety  Is  not  liar 
ble  until  by  process  of  law,  by  judgment  ajid 
execution,  tbe  party  in  whose  favor  the  bond 
Is  given  bas  not  been  able  to  collect  his  claim 
off  of  tlie  principal  for  whom  tbe  bond  is 
given.  Tbe  right  of  a  party  to  bring  an 
action  against  the  surety  before  procuring 
Judgment  and  process  against  bis  principal 
depends  upon  the  contract  of  the  parties. 
Brandt  on  t^urctyshlp  and  Guaranty  (section 
97)  says:  "Whether  a  sure^  or  a  guarantor 
becomes  liable  to  suit  immediately  upon  the 
di!fault  of,  and  before  any  steps  are  taken 
against,  the  principal,  depends  in  every  case 
upon  the  terms  of  hU  contract  When,  by 
tbe  terms  of  the  contract,  tbe  obligation  of 
the  surety  or  guarantor  Is  the  same  as  that 
of  tbe  principal,  then,  as  soon  as  the  princi- 
pal is  in  default,  the  surety  or  guarantor  ifl 
likewise  in  default,  and  may  be  sued  Imme- 
diately, and  before  any  proceedings  are  had 
against  the  priodpol." 

Tbe  express  terms  of  the  contract  between 
the  parties  In  the  case  at  bar  (the  statute, 
as  we  have  shown,  entering  Into  and  becom- 
ing a  part  of  the  contract),  were  that  the 


surety  should  not  be  held  liable  until  pro- 
ceedings of  a  certain  specific  kind  wwe  first 
bad  against  the  principal,  resulting  in  a 
f&llure  to  collect  tbe  demand  of  the  party 
for  which  the  security  is  given.  The  partic- 
ular procedure  being  apecified  by  tbe  con- 
tract of  the  parties,  tbe  courts  cannot  say 
that  any  other  will  suffice.  Under  a  condi- 
tion of  tills  bond,  as  contained  In  section 
1M5  of  the  Nebraska  statute  referred  to, 
the  surety,  Mulfaall,  was  at  no  time  in  de- 
fault until  the  damages  had  first  been  fixed 
by  judgment  against  Seely,  and  until  there 
was  a  failure  to  collect  the  same  by  execu- 
tion. Tbe  defendant  In  error  contends  that 
one  of  the  conditions  of  this  bond  Is  tbat 
the  plaintiff  In  tbe  replevin  action  should 
effectually  prosecute  his  suit,  and  that  this 
is  one  of  the  separate  condltlojis  of  this 
bond,  for  a  breach  of  which  an  action  will 
lie  against  tbe  surety,  and  that,  the  plain- 
tiff, Seely,  in  tbe  replevin  action,  having 
failed  to  successfully  prosecute  his  action, 
recourse  may  be  bad  Immediately  against 
the  surety  on  ttie  replevin  bond,  and  dtes 
a  number  of  authorities  from  Missouri,  Iowa, 
Indiana,  California,  and  Illinois  to  sustain 
his  proposition.  The  proposition  would  be 
correctly  stated,  and  the  authorities  directly 
in  point,  If  it  were  not  for  this  particular 
provision  of  the  Nebraska  statute  contained 
in  section  1045.  If  It  were  not  for  the  pro- 
visions of  tbat  section,  then  we  would 
promptly  agree  with  the  contention  of  de- 
fendant in  error,  and  bold  that  tbe  suit 
would  lie  for  a  breach  of  one  of  tbe  condi- 
tions of  the  replevin  bond  by  plantiff's  fail- 
ure to  successfully  prosecute  the  actltm.  An 
examination  of  all  the  authorities  cited  by 
defendant  in  error  cevcals  the  £act  tbat  there 
was  in  those  cases  no  statute  like  this  pro- 
vision of  ours  referred  to.  It  was  simply 
a  question  as  to  whether  the  bond  was  for- 
feited by  plaintiff's  failure  to  successfully 
prosecute  the  action,  not  as  to  whether  any- 
thing additional  was  required  in  order  to 
make  the  default  complete.  Taking  the  con- 
dition of  this  bond,  togetlier  with  the  condi- 
tion in  the  statute,  which  la  a  part  of  It, 
there  must  be  a  failure  to  prosecuo;  the 
action  successfully,  and  there  must  be  « 
failure  to  pay  the  damages  awarded,  after 
execution  bad,  and  no  property  of  the  party 
against  whom  Judgment  is  rendered  out  of 
which  the  amount  can  be  made.  In  the 
cases  referred  to,  there  was  but  one  condi- 
tion; In  the  case  at  bar,  there  are  both.  In 
the  cases  referred  to,  the  only  and  sole 
condition  of  tbe  bond  is  broken;  in  the  case 
at  bar  but  one  of  the  necessary  conditions 
have  been  violated.  Therefore,  the  action  In 
this  case  was  prematurely  brouglit.  The 
questiim  decided  Is  decisive  of  this  case,  and 
renders  it  necessary  to  reverse  the  Judgmeut 
of  the  court  below,  and  It  la  enUrely  un- 
necessary to  decide  the  numerous  other  ques- 
tions presented  by  the  briefs  of  the  parties. 
If  the  parties  perform  their  contract,  these 
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qneatfons  will  never  arise,  and  It  Ib  entirely 
unnecessary  to  anticipate  them  by  a  deci- 
sion now.  The  Judgment  of  the  court  below 
wlU  be  reversed,  with  costs  to  the  defend- 
ant la  error.   All  of  the  JusttceB  concorrtng. 


GRAND  OPEKA-HOUSE  CO.  et  al.  t. 
McGUIRE. 

(Supreme  Court  of  Montana.  July  14,  1S94.) 
Mechanic*'  Libss  —  Pkiokitiks  —  Mortgaob  om 

LaSD  — EkRoSEOUS  DEaCRlPTIOX— F0RECL09CRB 
OP  Lialt — UlOHTS  OF  PCRCHASBB  —  REMOVAL  OF 

BoiLDiass— CooHBSL  Fbbb. 

1.  A  flndinff  by  the  trial  court  that  a 
mortgage  which  erroneouBly  described  the 
premises  intended  to  be  covered  thereby  took 
precedence  of  a  mechanic's  lien  snbsequently 
ariains  will  not  be  disturbed  when,  so  far  as 
appears,  the  error  in  description  must  have 
b«en  paJpable  to  any  one  furnishing  labor  and 
materials  on  the  propertr,  and  there  is  nothing 
to  show  that  the  finding  was  not  based  on 
eridenca  of  actaal  knowledge  by  the  lienors 
as  to  the  propery  intaided  to  be  cererad  by  the 
mortgage. 

2.  Under  Comp.  St.  c.  82,  S  1376,  provid- 
ing that  liens  for  labor  or  materialB  shall  attach 
to  the  buildings  or  improvements  for  which 
the  materials  ware  furnished  or  worlc  done,  in 
preference  to  any  prior  lien  or  iacumbrance, 
and  that  any  person  enforcing  such  lien  may 
hare  aach  bunding  or  improvement  scrid  under 
execDtion.  and  the  purchaser  may  r^ove  the 
same  within  a  reasonable  time  thereafter,  a 
purchaser  on  foreclosure  of  such  a  lien  may, 
as  against  the  holder  of  a  prior  mortgage  on 
the  land,  remain  in  poeaeasion  of  the  laml  till 
the  mortgage  is  foreclosed,  and  does  not  by  so 
doing  lose  his  right  to  remove  the  boildiiig  or 
improvement  from  the  land. 

3.  The  fact  that  the  decree  fOredmlng  the 
lien  made  no  provision  for  the  removal  of  the 
building  from  the  land  does  not  afCect  the 
right  of  removal. 

4.  A  building  parchased  on  the  fM'ecIosure 
of  a  mechanic's  lien  thereon  cannot  be  removed 
before  the  expiration  of  the  time  of  redemption. 

5-  The  fact  that  a  building  is  of  brick  and 
stone^  the  removal  of  which  would  cause  great 
loss,  does  not  aifect  the  statutory  riglit  of  one 
claiming  under  a  lien  thereon  to  remove  it. 

6.  The  testimony  of  an  attorney  stating  for 
what  compensation  a  competent  lawyer  could 
be  procured  to  conduct  a  certain  action  for  his 
own  client  is  admissible  to  show  the  value  of 
an  attorney's  services  in  conducting  rach  an 
action. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Horace  R.  Bnck.  Judge. 

Action  against  the  Grand  Opcra-Honse 
Company  to  foreclose  a  mortgage.  Judg- 
ment for  plnlntlff,  and  McOuIre,  a  <Halmant 
undOT  a  mechanic's  lien,  appeals.  Reversed. 

Wm.  Scallon,  for  appellant  Forbia  &  For- 
bis,  for  respondents. 

IIARWOOD,  J.  As  regards  the  point  re- 
lating to  the  reforuiutiou  of  the  mortgage, 
we  find  no  ground  to  disturb  the  finding  and 
holding  of  the  trial  court  to  the  effect  that 
appellant's  lien  claim  ought  not  to  apply  pre- 
cedent to  the  mortgage  on  the  east  17%  feet 
of  lot  1^  which  the  building  covered.  It 
appears  the  building  covered  the  west  one- 
half  of  lot  14,  all  of  lot  15.  and  the  east  17% 


feet  of  lot  16.  Hie  mortgage  was  executed, 
delivered,  and  recorded  In  September,  1888, 
prior  to  the  commencement  of  the  bunding 
through  which  the  lien  rights  accrued,  and 
correctly  described  said  land,  except  as  to 
the  17%  feet  of  lot  16.  As  to  that,  the  word 
"west"  was  Inserted  by  mistake,  as  alleged. 
In  the  original  mortgage,  instead  of  the  word 
"cast,"  as  the  parties  had  agreed  and  Intend- 
ed. Thereafter,  In  the  month  of  February, 
1889,  upon  discovery  of  this  mistake,  as  ap- 
pears, the  parties  to  the  mortgage  executed 
and  caused  to  be  recorded  an  Instrument  net- 
ting forth  said  mistake,  providing  and  cov- 
enanting therein  that  the  original  mortgage 
was  corrected  thereby  In  the  particular  men- 
Honed,  by  substituting  the  wwd  "east"  for 
the  word  "west,"  as  written  in  the  original 
mortgage.  In  respect  to  the  17%  feet  of  lot 
16.  But  In  the  meantime  the  erection  of  the 
opera  house  on  said  premises  had  been  com- 
menced. The  facts  relative  to  the  alleged 
mistake,  and  the  reformation  thereof  by  the 
parties  to  the  mortgage,  are  set  forth  In  the 
complalnt.accompanled  wltha  prayer  that  the 
mortgage,  as  voluntarily  reformed  by  the 
parties  thereto,  be  held  precedent  to  the  lien 
claim  of  appellant  accruing  through  furnish- 
ing labor  or  material  for  said  building,  In 
so  far  as  it  related  to  the  17%  feet  of  the 
east  side  of  said  lot  IG,  as  well  as  the  rest  of 
sold  premises.  Appellant,  by  answo",  con- 
tested plaintlfTs  right  to  such  relief,  but  does 
not  deny  the  facts  alleged  In  regard  to  said 
mistake  and  the  voluntary  correction  thereof 
by  the  parties.  The  evidence  Introduced  on 
the  trial  in  relation  to  this  point  in  conti'o- 
versy  Is  not  here  for  our  review.  So  far  as 
shown,  this  mistake  was  so  circumstanced  aa 
to  be  quite  palpable  to  any  one  coming  Jnto 
such  relation  to  the  property  as  the  parties 
to  this  action  afterwards  sustained.  Be- 
sides, there  may  have  been  legitimately 
shown  in  evidence  facts  and  circumstances 
in  reference  to  the  knowledge  and  under- 
standing of  the  parties  contracting  to  erect 
the  building  or  furnish  material  therefor 
which  would  have  aided  the  trial  court  In 
reaching  the  conclusion  that  those  who  be- 
came lien  claimants  were  in  no  wise  misled 
to  their  injury  by  reason  of  said  mistake. 
In  short,  it  may  have  been  shown  that  the 
Hen  claimants  understood,  as  well  as  the 
proprietor  cmtracting  for  the  erection  of 
said  building,  that  the  mortgage  covered  the 
premises  on  which  the  same  was  erected. 
It  was  certainly  pertinent  to  show  In  evi- 
dence the  relations  and  understanding  of  the 
parties  in  reference  to  this  subject.  We  do 
not  bold  that  such  a  correction  In  a  mortgage 
would,  under  all  circumstances,  be  sustained 
as  against  liens  having  their  inception  prior 
to  the  correction;  but  In  this  case,  as  the 
same  is  here  presented,  there  Is  no  showing 
to  warrant  our  disturbing  the  fiudiug  aud 
ruling  of  tlie  trial  court  on  that  polut 

The  main  quesUon  presented  for  our  de- 
tei*mInation  by  this  ap^al  relate^(^^^| 
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certalnment  and  detarmlnaUon  of  tbe  rights 
^  a  lien  claimant  In  and  to  the  Improve- 
nent  alone,  as  against  the  holder  ot  a 
prior  existing  mortgage  on  the  land  where- 
on the  ImproTement  was  erected,  and  aa  to 
the  right  of  severance  of  the  Improvement 
from  tbe  land  by  the  lien  claimant,  as 
against  tbe  right  of  such  prior  mortgagee, 
under  the  provisions  of  our  statute  In  that 
regard. 

Having  passed  beyond  the  point  as  to  cor- 
rection of  said  mistake  In  the  mortgage,  we 
have  here  a  case  wh^eln  plaintiff  la  mort- 
gagee of  the  premises,  under  a  mortgage  exe- 
cuted and  delivered  to  secure  payment  of 
117,000  and  Interest,  evidenced  by  promis- 
sory note,  which  mortgage  was  recorded 
prior  to  the  commencement  of  the  Improve- 
ment on  the  same  premises.  After  execu- 
tion, delivQ-y,  and  recording  of  tbe  mort^ 
gage,  the  mortgagor  undertook  the  erection 
of  an  opera  house  on  said  premises,  of  large 
dlmensicms,  involving  great  cost  Through 
the  construction  ot  said  building,  certain 
claims  arose  in  favor  of  parties  furnishing 
labor  and  material  thwefor,  which  claims, 
by  compliance  with  tlie  provisions  of  the 
statute,  wwe  applied  as  liens  thereon.  These 
liens  were  in  due  course  foreclosed  by  ac- 
tion against  the  proprietor  of  said  premises 
and  building,  in  which  action,  however, 
plaintiff,  as  holder  of  the  prior  mortgage, 
was  not  joined  as  a  party.  Under  a  decree 
foreclosing  such  liens,  all  right,  title,  and  in- 
terest of  tbe  mortgagor  and  proprietor  in  the 
premises— both  building  and  land— were  sold, 
and  purchased  by  such  lien  claimants, 
through  which  sale,  after  several  redemp- 
tions by  lien  claimants,  in  order  of  succes- 
sion, appellant  succeeded  to  the  rights  of 
such  lienors  and  tbelr  certiflcates  of  sate 
tmder  their  foreclosure  decrees,  respectively, 
and,  by  virtue  thereof,  obtained  deed  of  all 
right,  title,  and  interest  of  the  proprietor  in 
and  to  the  premises,  subject,  of  course,  to 
the  mortgage  existing  on  the  land  prior  to 
the  accruing  of  the  lien  claims  through  the 
erection  of  said  Improvement  Thereafter, 
this  action  was  instituted  by  said  mortgagee 
to  foreclose  Its  mortgage,  wherein  appellant, 
being  made  a  party,  by  his  answer  sets  up 
the  acquirement  of  title  by  foreclosure  and 
sale  of  the  Improvement  and  of  the  proprie- 
tor's interest  In  the  land,  to  enforce  said 
liens,  and  seeks  to  have  the  mortgage  re- 
stricted, by  decree  foreclosing  It,  to  the  land 
alone,  and  make  available  to  appellant  said 
Improvement  ns  security  tar  payment  of 
labor  and  material  involved  in  tbe  erection 
thereof.  The  trial  court  held  defendant's 
right  and  title  in  said  premises,  acquired 
through  said  liens,  both  as  to  the  Improve- 
ment as  well  as  the  land,  snbseqnent  and 
subject  to  ihe  mortgage  of  respondent  Ap- 
pellant complains  of  this  as  being  contrary 
to  the  provisions  of  the  statute  applicable  to 
the  facts  shown  by  ttie  pleodlngs  and  find- 
ings, and  by  this  appeal  brings  into  consid- 


eration the  qaestlon  whether  the  decree  of 
the  trial  court.  In  view  of  tbe  provisions  ot 
the  statute  on  the  subject  and  the  facts 
shown,  has  properly  adjusted  and  preserved 
tbe  rights  of  these  parties  In  and  to  said 
premises.  In  short  the  question  Is  whetha, 
ander  sudi  conditions,  the  holder  of  the  deed 
obttUned  through  sale  of  the  proprietor's  in- 
terest in  the  premises  under  foreclosure  ef 
the  lien  on  the  building,  as  well  as  all  right, 
title,  and  interest  of  the  proprietor  In  the 
laud,  may,  as  against  the  holder  of  the  prior 
mortgage,  when  such  mortgage  Is  tcM'ecloaed, 
be  allowed  to  sever  the  improvement  tnm 
the  land. 

At  this  point  it  is  wen  to  bring  into  view 
the  statute  bearing  upon  this  subject  The 
liens  through  which  appellant  claims  tbe 
entire  right  to  said  building,  precedent  to 
any  right  or  claim  of  the  mortgagee  therein, 
are  provided  for  by  chapter  82,  Comp.  St, 
to  protect  those  fumisbtng  matolal  or  labor 
for  ra«ctlon  of  improvements  on  land;  and, 
touching  the  point  hoe  under  consideration, 
it  is  provided  In  that  statute  that  the  Uen 
shall  ^tend  to  the  enUre  interest  of  tbe  pro- 
prietor to  the  extent  of  one  acre  ot  land.  If 
outside  of  a  <Atj  or  town,  and.  If  within  a 
city  or  town,  to  tbe  entire  lot  on  which  the 
improvement  Is  made;  and  section  1375  pro- 
vides that,  when  the  Interest  owned  in  maeb 
land  by  the  proprietor  "Is  only  a  lease-hold 
interest,  the  forfeiture  of  such  lease  for  the 
non-payment  of  rent  or  non-compliance  with 
any  of  the  oth&c  stipulations  therein,  shall 
not  forfeit  or  Impair  such  liens  so  far  as 
concerns  the  buildings,  erections  and  Im- 
provements thoreon  put  by  such  owner  or 
propriety  charged  with  snch  lien,  but  sncb 
building,  erection  or  Improvement  may  be 
sold  to  satisfy  said  lien,  and  be  removed 
within  twenty  days  after  the  sale  thereof,  by 
the  purchaser."  This  section,  although  not 
the  one  particularly  relied  on  by  appellant 
Is  pointed  to  as  showing  that  the  tendency 
and  spirit  of  tbe  law  is  to  hold  the  improve- 
ments subject  to  the  Hen,  even  to  eeverance 
from  tbe  soil.  If  need  be,  as  against  rights 
therein  superior  to  the  right  of  the  proprietor 
who  caused  the  Improvement  to  be  made,  In 
order  to  secure  payment  for  the  labor  or  ma- 
terial used  in  the  section  thereof.  But  sec- 
tion 1370  is  particularly  relied  on  by  appel- 
lant, and  reads  as  follows:  "The  liens  afore- 
said, for  work,  shall  attach  to  the  buildings, 
erections  or  improvements  Iot  which  tbey 
were  furnished,  or  the  work  was  done.  In 
preference  to  any  prior  lien  or  Incumbrance, 
or  mortgage  upon  tbe  land  upon  which  said 
buildings,  erections  or  Improvements  have 
been  erected  or  put;  and  any  person  m- 
forcing  such  Uen  maj  have  such  building, 
erection  or  Improvement  sold  under  execu- 
tion and  tbe  pnrehaser  may  remove  the  same 
within  a  reasonable  time  tbereafta-.**  lUs 
provldott  subjects  the  Improvements  to  tbe 
dalm  of  the  llenw  to  secure  payment  for  tbe 
labor  or  material  nsed  In  tbe  erectloD  nt  tbm 
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Improrement  hy  right  superior  to  that  of  tbt 
[trior  mortgagee.  Respondents  do  not  dlspnte 
that  such  la  the  plain  Intendment  of  the  stat* 
nte,  but  coDttiid  that  In  this  caw  the  lien 
claimants  lost  the  right  of  sererance  of  the 
Improvement,  by  not  clalmlDg  the  same,  and 
haTlng  proTlslon  made  therefor  In  the  fore- 
dosnre  and  sate  of  the  property  nnder  said 
liens,  and  thus  ftTaltlng  themselres  at  anch 
right  by  retnoral  of  the  bvlUUng,  *^t3iln  & 
reasonable  time,"  whldi  shotdd  have  been 
fixed,  as  respondents  contend,  by  the  decree 
foreclosing  said  lleaa.  In  their  foreclosnre 
proceedings,  the  Ben  claimants  songht  no 
such  proTlriona.  and  none  were  made.  Un- 
der their  foreelosnrs  proceedings,  they  sold 
the  i»operty,  both  Uie  building  and  the  pro- 
prietmr's  Interest  In  tiie  land,  ti^^er;  and 
the  parehaBer  thereof  alloved  the  building 
to  remain  on  said  lots  for  some  three  years, 
until  the  mortgage  ezUting  prior  to  the  in- 
ception of  Hie  liens  was  bron^^t  forward  for 
fneclotnre.  Thereby,  u  respondents  con- 
tend, tlw  Uen  dalmanta  lost  ttieir  right  of 
sererance  and  re  moral  of  the  Improrement 
from  the  premises.  But,  with  carefnl  consid- 
eration of  the  conditions  InTidred,  and  tlie 
law  upon  the  subject,  we  are  unable  to  ttaA 
gnnmd  to  m^ntiUn  respondento'  Ttew.  By 
pEOTisItm  of  the  statute  under  conslderatton, 
tiut  Improrement  and  all  right  and  estate 
therein,  appear  to  be  held  aloof  from  the 
prior  mortgage  on  the  land  for  protectlcm  of 
tbe  laborff,  medianh^  and  matoial  man, 
until  their  just  claims  for  labor  and  material 
and  In  12ie  erection  and  improranent  are 
satiafled;  and,  to  make  this  prevision  avail- 
able to  tbe  llenw.  the  right  of  ranoral  of 
the  improvement  **wltliln  a  reasonable  time" 
after  sale  Is  given.  The  law  not  only  time 
provides,  but  also  attaches  such  lien  to  the 
proprietor's  Intoest  In  the  land.  The  pro- 
prietor has  a  right  of  redemption  and  right  of 
occnpancv  of  the  premises  until  tiiose  rights 
are  cut  off  by  foreclosure  of  tiie  mortgage. 
Tbe  Uen  claimant.  In  sndi  a  case,  by  fore- 
closure and  sale,  dlqrases  of,  and  the  pur- 
chaser succeeds  to,  not  only  the  hnprove- 
ment,  with  right  given  by  statute  to  sev«r 
and  remove  the  same  from  tbe  land,  but  also 
to  the  right  of  the  ^prletor  In  the  land  and 
bla  right  <a  occupancy  thereof,  subject,  of 
course,  to  the  mortgage  existing  thereon  prlw 
to  the  Uen.  Therefore,  having  succeeded  to 
tbe  rights  of  tbe  proprietor  In  the  premises, 
tbe  llenw  would  seem  to  be  entiUed  to  re- 
main tn  possession,  with  the  Improvement, 
until  the  prior  mortgagee,  by  foreclosure, 
cuts  off  that  right  of  possession  of  the  land. 
By  virtue  of  statutory  provision,  a  lienor's 
right  to  the  Improvement  Is  superior  to  that 
of  the  prior  mortgagee,  with  risAit  of  fever- 
ance  and  removal  of  the  Improvement  from 
tbe  land.  Bat  tiie  lien  claimant,  through 
foredosure  and  sale  under  his  lien,  having 
obtained,  not  only  a  right  to  the  building, 
-with  tight  to  sevtt  and  remove  It  If  not  re- 
deemed from  such  sale  under  the  Uen,  but 
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having  also  acquired  all  right  and  Interest  of 
tbe  proprietor  in  the  land,  sol^eet  to  the 
Ifflor  mortgage,  and  oMuequently  a  right  of 
poeseaslon  of  the  land  until  that  right  of  po» 
session  Is  cut  off  by  tweolosore  of  the  mort- 
gage, It  would  seem  that  tiiere  Is  no  gronnd 
to  require  such  purchaser  under  tbe  lien  to 
move  ost  of  possession,  with  the  Improve- 
ment, until  Us  right  of  possession  is  cot  <Mr 
by  fOredoflure  of  the  prifw  mortgage.  If  he 
is  required  to  stralghtw^r  remove  the  build- 
ing, he  would  still  be  at  liberty  to  return  and 
occupy  the  premises,  because  he  has  Uie  pro- 
prietor's right  oi  possession  and  nae  of  the 
land  until  the  prior  mortgage  Is  fbradosed. 
We  are  satisfied  that  the  lienor  In  such  a  case 
ought  not  to  remove  the  building  until  the 
period  for  redemption  allowed  by  law  to  the 
proprietor,  as  well  as  the  mortgagee  (wbo, 
as  to  the  Improvemait,  may  undoubtedly 
daim  that  all  tbe  proprletofs  estate  there- 
in Inures  to  fals  moaisage,  subject  to  the  Uen 
dalm),  has  scared.  But,  after  ttat  period 
for  redemption  expires,  how  do  Qie  parties 
stand  In  rdatkm  to  tbe  premtseet  Tbe  pur- 
chaser  under  the  lien  fflredosure  has  ao- 
qnired  right  to  the  invrovemen^  with  rl^ 
to  sever  the  same  from  the  land,  as  between 
himself  and  the  prior  mortgagee,  and  also  taar 
acqulmd  the  right  of  possession  of  flie  pn^ 
pttetor  in  the  land,  until  eat  off  Iqr  fOreolo- 
sure  of  the  mortgage.  Oniaidaring  these 
rights  and  relatltmB  of  sueh  portteo,  It  wonld 
asem  reasonably  to  follow-  that,  unUl  the 
rig^t  of  pnsewelcn  of  the  purehassr  la  cat 
off  through  foiedosore  proceedings,  be  has 
the  proprietor^  right  <rf  redemptlea,  and  ought 
to  be  allowed  to  stay  thoe  witii  his  bnJIdp 
Ing,  and  redeem  from  the  sale  under  the  mort. 
gage,  If  he  can,  and  ttms  avoid  removal  of 
the  building  under  such  Uen;  but.  If  he  does 
not  see  fit  to  take  advantage  eC  the  rt^t  of 
redemption  from  flu  mortgage,  bis  posses- 
sion ought  to  give  way  at  the  point  where 
the  proprietor's  ri^t  of  possession  would 
have  ceased;  and,  his  rig^t  to  the  building 
being  superior  to  the  prior  nuKtgage.  it 
would  seem  that  tlie  reasmiable  time  within 
whidi  the  purchaser  under  the  lien  ftnredo- 
sure  should  remove  the  building  would  be 
inior  to  tbe  time  when  he  must  yldd  poe. 
session  of  the  land  to  the  nKH-tgagee  nnder 
his  foredosure  proceedings.  We  find  no 
other  reasonable  solution  of  the  problem 
presented  by  this  case,  and  this  seems  to  be 
entirely  reasonable  and  Just,  and  In  conform- 
ity with  the  lUDvldons  of  the  statute  and 
the  riglita  of  the  parties  in  tbe  premises. 

There  was  some  argument  questioning  the 
policy  of  allowing  the  removal  of  a  building 
In  SDch  a  case,  where  the  removal— as,  for 
Instance,  of  a  brick  or  stone  building— would 
Involve  great  loss.  It  Is  a  right  given  by 
statute  which  is  here  being  enforced,  and, 
although  there  would  be  atmie  loss  and  ex- 
poise  attending  the  removal  of  such  Im- 
IRovements,  there  can  be  no  doubt  that 
tbe  material  pr^ared  for  nee  In-Building. 
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would  be  of  constderable  ralue.  Bren  If 
there  ia  some  loss  Involved  In  the  lemovaU 
is  not  Justice  better  subserved  b;  allowing 
the  Improvement  to  be  taken  to  satisfy  nn< 
paid  demands  for  labor  and  material  used 
in  the  erection  thereof,  than  that  the  same 
Bhoold  go  without  recompense,  and  the  im- 
provement fall  to  the  prior  mortgagee,  with- 
out satisfaction  for  the  labor  and  material 
used  to  the  erection  thereof?  In  such  a  case 
there  Is  preserved  to  the  mor^agee  all  that 
bis  mortgage  covered  when  the  same  was 
given.  He,  therefwe,  can  hardly  find  ground 
for  complaint  He  also,  as  one  Interested  in 
the  property.  Is  allowed  the  privily  to  re- 
deem from  the  lien  claim  and  the  foreclosure 
and  sale  thereunder,  and  hold  the  Improve* 
ment  subject  to  his  mortgage.  Moreover, 
the  circa ms tan ces  give  him  another  advan* 
tage.  He  may  at  last  buy  the  Improve* 
ment  from  the  purchaser,  nnder  the  lien, 
very  likely  for  a  price  far  below  Its  actual 
value,  on  account  of  the  loss  and  expense 
attending  its  removal.  But  the  demands  of 
justice  would  seem  to  point  in  the  very  dl* 
rectlon  marked  out  by  statute  in  such  a 
case,  by  providing  that  the  Hen  claimant 
shall  not  be  compelled  to  relinquish  the  Im- 
provement to  the  prior  mortgagee  or  proprle* 
tor  without  recompense. 

Appellant  urges  the  further  point  that  the 
counsel  fees  awarded  for  prosecuting  the 
action  to  foreclose  the  mortgage  are  greater 
than  the  evidence  warranted,  and  that  the 
manner  of  Inquiry  pursued  in  adducing  tes- 
timony on  that  polut  Is  not  proper.  The 
amount  awarded  is  below  5  per  cent  of  the 
demand  secured  by  the  mortgage.  The  tes- 
timony was  to  the  effect  that  double  the 
amount  allowed  would  be  reasonable.  This 
testimony  was  elicited  by  counsel  stating  to 
witness,  who  was  shown  to  be  an  attorney 
at  law  of  ability  and  experience,  the  charac- 
ter of  the  case  at  bar,  the  amount  involved, 
etc.,  and  thereupon  the  witness  stated  what 
would  be  a  reasonable  fee  to  allow  counsel 
for  prosecuting  the  action.  We  agree  with 
appellant's  counsel  that  In  such  an  inquiry 
It  would  be  proper  to  ask  the  witness  for 
what  compensation  a  competent  lawyer  conld 
be  procured  to  prosecute  such  an  action  on 
behalf  of  his  own  client  But  this  might 
be  done  on  cross-examination,  and  the  court 
put  into  possession  of  testimony  elicited  from 
that  point  of  view.  This  does  not  appear  to 
have  been  done,  nor  was  any  testimony  of 
that  character  excluded,  so  far  as  shown  by 
the  record.  We  also  concur  In  the  argu- 
ment of  appellant's  counsel  that  In  such 
cases  conrts  should  see  to  it  that  no  exor- 
bitant compensation  Is  awarded  to  fall  upon 
an  already  heavily  burdened  debtor,  or  upon 
redemptloners  of  the  property  In  question. 
At  the  same  time,  It  Is  proper  to  consider 
that  able  connsel  called  upon  to  so  shape 
proceedings  in  court  that  good  title  may  be 
thereby  acquired  to  property  of  great  value 
should  receive  c(HnpensBti<m  adequate  to  i 


such  services.  In  this  case  the  prcqperty  Is 
admitted  to  be  of  great  value,  and  therefora 
great  care  and  skill  would  naturally  tw 
desired  to  avoid  loss  by  reason  of  defect  in 
the  proceedings,  and  the  com[>ensatlon  ade- 
quate to  that  character  of  service  and  ability 
is  no  doubt  proper.  It  Is  worthy  of  obserra- 
tion  that  the  mortgage  loan  Involved  in  this 
case,  In  cold  cash,  would.  In  the  period  of 
six  months,  accrue,  by  way  of  Interest  at 
stipulated  rate,  as  much  as  the  counsel  were 
awarded  for  services  In  these  proceedlaga 
Altogether,  we  do  not  consider  that  In  this 
case  the  award  aceeded  what  would  be 
just  and  proper,  In  view  of  the  amount  in- 
volved, and  the  fact  that  the  case  has  gone 
to  the  appellate  court  ftnd  must  return  for 
further  proceedings  In  the  trial  court 

The  judgment  must  be  modified  bo  as  to 
provide  In  favor  of  appellant  or  bis  represen* 
tatives  the  privilege  of  removing  said  im* 
provement  In  case  he  does  not  see  fit  to  re- 
deem the  premises  from  the  mortgage  In- 
cumbrance resting  upon  the  land,  and  that 
such  right  of  removal  must  be  exnclsed 
within  the  time  allowed  by  law  for  such 
redemption,  and  In  such  manner  and  with 
such  care  as  to  work  no  unnecessary  Injxuy 
to  said  land  or  other  appurtenances  thereun- 
to belonging,  to  the  end  that  the  purchaser 
under  the  mortgage  foreclosure  may  be  let 
Into  possesion,  as  provided  by  law.  An 
order  will  therefore  be  entered  reversing  tbp 
judgment  with  directions  to  the  trial  court 
to  set  aside  the  former  sale^  and  proceed  la 
the  case  according  to  flw  -rSewa  barein  ex* 
pressed.  Reversed. 

PBHBSBTOM,  &       and  DB  WITT,  U 

coneor. 

(SO  Colo.  IH) 

PBOPLB  ex  reL  CTTT  OP  DENVER  v. 
UNION  PAG.  RY.  CO.  SAME  v.  UNION 
PAC.  D.  &  O.  RY.  CO.  SAMB  T.  BUB- 
LINGTON  &  C.  RT.  CO.  SAMS  v.  DEN- 
VER &  R.  G.  RT.  CO.* 

(Supreme  Court  of  Coltn^do.    Jane  18,  18M.) 

RulrojId  Compamibb— Bridoi  otbk  Citt  Stbsst 
— Uakdamits  to  Compu.  Ookstbdctios. 

1.  Tbe  le^slature  may  anthoriie  a  city 
to  oompel  a  railway  camphnj  which  has  laid  tu 
tracks  across  a  street,  when  pobUe  aeoewty 
requires  it  to  bridge  the  tracks  at  its  own 

expense. 

2.  A  peUtion  for  mandamoa  to  compel  n0- 
way  companies  to  bridge  their  tracks  acroM  a 
street  somcieDtly  shows  the  necessity  for  the 
bridge  when  it  appears  therefrom  that  the 
street  at  the  point  to  be  bridged  Is  crossed  by 
22  tracks,  that  trains  are  "continnaJly"  cross- 
ing over  them,  that  the  point  Is  tn  a  p<H>iiloas 
part  of  the  city,  and  that  the  street  is  ooe  of 
only  four  connecting  a  part  of  tbe  city  hav- 
ing a  p(H>nlation  of  20.000  with  another  put 
having  a  population  of  BOflOOf.  and  the  plat 
filed  with  the  petition  shows  Oiat  the  DssrsaC 
of  the  other  three  streets  is  sereraJ  blocks 
away. 

'Bahearing  dsnied  Biptambor  17,  lfl»^ 
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3.  In  order  to  compel  railroad  companies  to 
bridge  a  street  over  their  trackB,  it  Is  not  nee- 
etmry  that  the  part  of  the  street  bridged  should 
be  abandoned  to  the  use  of  the  compuuies 
when  by  so  doing  extended  territory  would  be 
rendered  inaccessible. 

4.  Where  the  tracks  of  Beveral  railroad 
companies  over  a  city  street  are  contiguous, 
they  may  be  compelled  to  bridge  the  same  ac- 
cording to  plans  prepared  by  the  city,  pro- 
Tided  they  are  feasible  and  adequate. 

Error  to  district  court,  Arapahoe  county. 

Petitions  tor  •mtta  ot  mandanna  by  the 
people  of  the  state  of  Colorado,  on  the  rela- 
tion of  tlie  dty  of  Doitot,  against  the  Union 
Padil(^  Denver  &  Qtdf  Ballway  Company, 
the  Union  Pacific  RallTray  Company,  the 
Bnrllneton.  &  Colorado  Railway  Company, 
and  the  Denya-  &  Hlo  Grande  Ttollway  Com- 
pany. The  proceedings  were  dismissed,  and 
petitioner  brings  error.  Reversed. 

Man  damns  to  compel  certain  railroad  cor- 
porations to  construct  a  viaduct  over  their 
tracks  on  Nineteenth  street,  In  the  dty  of 
Denver.  In  the  district  court  the  proceed- 
ings were  dismissed  for  insuffldency  of  the 
petitions.  Petitioner  brings  error.  Concur- 
rent actions  were  brought  by  the  city  against 
each  railroad  company  having  tracbs  Inter- 
secting or  extending  along  Nineteenth  street. 
In  the  dty  of  Denver.  The  facts  are  Identical 
In  each  c&ae,  and  In  this  court  the  actions 
were  consolidated,  under  No.  2,^,  for  the 
piu-pose  of  argument  and  determination. 
The  actions  were  all  brought  to  enforce  the 
provisions  of  the  following  ordinance  of  the 
dty  of  Denvor: 

"Section  1.  Wbereas,  the  construction  and 
operation  of  a  great  number  of  railroad 
tracks  tiiat  Intersect  and  extend  along  Nine- 
teenth street,  In  the  dty  of  Denver,  has  and 
docs  Impede  travel  upon  said  street  to  a 
great  extent,  and  has  made  the  said  Nine- 
teenth street  dangerous  for  public  travel 
thereon  as  a  highway: 

"Sec.  2.  ^crefore  all  railroad  companies 
the  tracks  of  which  Intersect  or  extend  along 
XineteenUi  street.  In  the  dty  of  Denvw,  are 
hereby  required  to  construct  at  thdr  own  ex- 
pense a  good  and  suflident  viaduct,  of  the 
width  of  fifty  feet,  over  and  across  their 
said  tracks,  at  a  height  of  twenty-two  feet 
In  the  clear  above  such  tracks.  Where  the 
distance  between  any  two  of  said  railroad 
tracks  Is  not  suffldcnt  to  permit  an  approach 
to  the  viaduct  over  each  track  from  the 
ground,  to  be  made  at  a  grade  of  not  to  ex- 
ceed seven  per  cent,  then  the  railroad  com- 
pany owifing  each  of  such  tracks  shall  build 
such  viaduct  at  said  holsht  to  a  point  mid- 
way between  said  tracks,  and  in  such  man- 
ner as  to  make  the  same  one  continuous  via- 
duct over  such  tracks.  They  are  also  hereby 
reqtUred  to  construct,  at  their  own  expense, 
good  and  sufficient  approaches  to  such  via- 
duct or  viaducts,  at  a  grade  of  not  to  exceed 
seven  per  cent.;  and  such  railroad  com- 
panies, thctr  successors  and  assigns,  shall 
thereafter,  at  their  own  exi>cnBe,  keep  and 
maintain  said  viaduct  or  viaducts  and  the 


approaches  thereto  In  a  good  state  of  re- 
pair. Said  viaduct  or  viaducts  to  be  con- 
structed entirely  of  iron  or  steel  crossbeams 
and  supports  set  on  substantial  stone  founda- 
tions; the  longitudinal  Joists  between  such 
crossbeams  to  be  of  Iron,  steel,  or  wood,  aud 
the  flow  to  be  of  wood.  Such  viaduct  or  via- 
ducts, and  the  approaches  thereto,  shall  be 
set  In  said  Nineteenth  street  so  as  to  leave 
an  equal  distance  of  said  street  unoccupied 
on  each  side  of  the  same.  The  said  viadoct 
or  Tladncts  to  be  constructed  with  a  roadway 
thbl7-elght  feet  In  width  for  vehicles,  and 
with  sideways  six  feet  in  width  upon  eadi 
side  of  such  roadway  for  foot  passengers. 
The  said  approaches  shall  be  constructed  of 
good  and  substantial  stone  abutments  and 
stone  and  earth  approaches,  or  said  ap- 
proaches may  be  constructed  of  the  same  ma- 
terial as  the  said  vladnct,  or  partly  of  each. 
The  width  of  said  aiiproactaes  to  be  thirty- 
eight  feet  In  the  dear  from  the  street  until 
the  same  reaches  a  hdght  of  at  least  twelve 
teet  above  tiie  street,  and  fcs*  that  distance 
the  approaches  shall  be  vmd  only  as  a  road- 
way, and  from  that  point  nntU  they  meet  the 
Maduct  the  approadies  shall  be  of  the  same 
vrldth  as  the  vladud,  with  the  roadway  and 
sideways  to  conform  thereto.  At  the  jwlnt 
on  said  approaches  where  the  sideways  be- 
gin, tiiere  shall  be  constructed  stairways  of 
Iron  or  wood  leading  to  tiie  sidewalk  below 
an.  Nineteenth  street  Said  vladnct  or  via- 
ducts and  approadies  on  the  outside  thereof 
Shan  have  good  and  snbstantial  Ircm  w  ated 
railings. 

"Sec.  3.  The  work  of  constmcting  said  via- 
duct or  viaducts  and  approaches  thereto  shall 
be  commenced  In  good  faith  within  sixty 
days  afta*  the  passage  of  this  ordinance,  and 
shall  be  actively  continued  thereaftor  nntll 
said  vladnct  or  viaducts  be  completed  and 
ready  for  travel,  which  shall  not  be  later 
than  six  months  after  the  passage  of  the  said 
ordinance. 

"Sec.  4.  Upon  the  completion  of  anch  via- 
duct or  viaducts  and  approaches,  the  rail- 
road companies  whose  tracks  run  under  the 
same  shall  not  be  required  to  keep  dthcr 
flagman  or  gateman  at  the  ci-osstngs  of  thdr 
tracks  vrlth  said  Nineteenth  street 

"Sec.  5.  Upon  the  completion  of  such  via- 
duct or  Tladncts,  any  of  the  railroad  com- 
panies aiding  In  the  construction  of  such  via- 
duct or  viaducts  shall  have  the  privilege  of 
constructing  across  said  Nineteenth  street, 
under  b&IA  viaduct  or  viaducts,  such  new 
railroad  tracks  as  may  be  necessary,  without 
any  special  permission  of  the  dty  cbundl 
first  had  and  obtained." 

Authority  to  pass  ttie  foregoing  ordinance 
19  claimed  under  the  following  provisions  of 
the  charter  of  the  dty  of  Denver,  to  be  found 
on  page  12T  of  the  Acts  of  1889: 

"The  dty  council  sliall  have  power  by  or- 
dinance: •  •  ♦  Sec.  46.  To  regulate  the 
use  of  locomotive  engines,  to  direct  and  con- 
trol the  locatiim  of  cable  and  othec.  railroad 
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tracks,  and  to  require  railroad  companies  to 
couHtruct,  at  their  own  expense,  snch  bridges 
and  their  apprsaches,  tunnels,  or  other  con- 
veniences at  public  crossings,  and  such  via- 
ducts and  their  approaches  over  their  tracks, 
where  the  same  cross  or  extend  along  public 
highways  or  streets,  and  to  put  such  streets 
In  such  condition  and  state  of  repahr,  as  not 
to  Interfere  with  the  free  and  proper  use  of 
such  street  or  crossing,  as  the  city  council 
may  deem  necessary,  and.  where  viaduct  or 
viaducts  cross  the  tracks  of  several  railroad 
companl^,  to  compel  them  to  build  their  pro- 
portion of  a  continuous  viaduct  or  viaducts 
over  said  tracks  with  their  approaches,  and 
to  regulate  the  rates  of  speed  of  all  railroad 
trains  within  the  city  limits,  and  their  stops 
at  street  crossings." 

J.  F.  Shafroth,  F.  A.  Wllllanu,  and  A.  B. 
Seaman,  for  plaintiff  In  error.  Teller  &  Orar 
hood  and  Walcott  ft  Voile,  for  defendants  In 

HAYT,  C.  J.  (after  stating  the  facts).  The 
duty  of  railroad  and  other  companies  cross- 
ing highways  to  relieve  the  danger  and  in- 
convenience of  such  crossings  has  been  long 
recognized  under  the  common  law.  In  State 
V.  St  Paul,  M.  &  M.  Ry.  Co.,  35  Minn.  131,  28 
N.  W.  3.  ttds  rule  is  stated  as  follows:  "The 
common-law  rule  Is  that,  where  a  person  or 
corporation  Is  givra  the  right  to  build  a  rail- 
road or  make  a  canal  across  a  public  high- 
way, this  gives  them  no  right  to  destroy  It 
as  a  thoroughfare,  but  they  are  bound  to  re- 
store or  unite  the  highway  at  their  own  ex- 
pense, by  some  reasonably  safe  and  conven- 
ient means  of  passage,  although  the  statute 
contains  no  express  provision  to  that  effect 
This  duty  includes  the  doing  of  whatever 
la  necessary  to  be  done  to  restore  the  high- 
way to  such  condition;  as.  for  instance,  in 
case  of  a  bridge,  the  approaches  or  lateral 
embankments,  without  which  the  bridge  it- 
self would  be  useless.  This  duty  Is  founded 
nXKtn  the  equitable  principle  that  It  was  their 
act  done  In  pursuit  of  their  own  advantage, 
which  rendered  this  work  necessary,  and 
therefore  they,  and  not  the  public,  should  be 
burdened  with  its  expense."  The  following 
cases  are  cited  in  support  of  the  foregoing 
rule:  King  v.  Inhabitants  of  Lindsey,  14 
East  317;  King  v.  Kerrison,  3  Maule  &  S, 
526;  Leopard  v.  Canal  Co.,  1  GIU,  222;  North- 
em  Cent  Ry.  Co.  v.  Mayor,  etc.,  of  Balti- 
more, 46  Md.  425;  Ej'ler  V.  Commissioners, 
49  Md,  257;  In  re  Trenton  Water-Power  Co., 
20  N.  J.  Law,  659;  People  v,  Chicago  &  A. 
R.  Co.,  67  111.  118;  Queen  v  Inhabitants  of 
the  Isle  of  Ely,  15  Q.  B.  827;  Paducah,  etc., 
R.  Co.  V.  Com.,  80  Ky.  147.  The  statute 
and  ordinance  relied  upon  In  support  of  the 
present  actions  are  evidently  not  for  the  pur- 
pose of  ciurtaiiing  the  duQr  Imposed  by  the 
common  law.  but  rather  for  the  purpose  of 
making  the  duty  explicit  and  free  from  doubt 
Although  it  may  have  been  optional  with 
the  riUlroad  companies  in  the  first  Instance 


to  have  laid  their  trades  at  the  street  grade, 
or  above  or  below  such  grade,  the  duty  to 
leave  the  public  a  reasonably  safe  and  free 
[passage  was  the  same  In  each  instance;  and 
there  can  be  no  doubt  that  the  duty  ts  a  con- 
tinuing one,  and  that  the  legislature  has  am- 
ple power  and  authority  to  require  such 
changes  from  time  to  time  as  the  public 
safety  or  convenience  may  reasonably  re- 
quire. A  railroad  with  a  single  track  cross- 
ing at  grade  may  inconvenience  the  public 
but  little,  while  by  increasing  the  number  of 
tracks  and  trains,  to  meet  the  requlrementa 
of  a  growing  population  and  enlarged  traf- 
fic, the  Inconvenience  and  hazard  may  be 
increased  to  such  an  extent  as  to  practically 
deprive  the  public  of  any  beneficial  use  of 
the  street  In  the  case  of  Com.  v.  New 
Bedford  Bridge,  2  Gray,  339,  It  was  held,  un- 
der an  act  of  the  legislature  authorizing  the 
erection  of  a  bridge  over  a  navigable  river, 
"with  two  suitable  draws,  which  should  be 
at  least  thirty  feet  wide,"  that  the  duty  of 
the  corporation  was  not  discharged  by  mak- 
ing the  draws  30  feet  in  width,  this  being 
adequate  for  the  accommodation  of  com- 
merce by  the  vessels  in  use  at  the  time  the 
bridge  was  constructed,  but  that  the  duty 
was  a  continuing  one,  requiring  the  corpora- 
tion to  enlarge  the  draws  from  time  to  time, 
as  the  same  should  become  necessary,  by 
reason  of  the  larger  size  or  change  in  model 
of  vessels  navigating  the  river.  Likewise,  In 
Cooke  V.  Railroad  Co.,  133  Mass.  185,  it  was 
held,  in  an  action  for  peiBonal  Injuries  re- 
sulting from  an  Insufficient  bridge  maintain- 
ed over  Its  tracks  by  the  railroad  company, 
that  it  was  bound  to  provide  a  bridge  suita- 
ble for  the  Increased  travel,  and  that  erea 
If  the  bridge  was  adequate  for  the  purpose 
when  built  and  an  increased  use  rendered 
it  inadequate,  the  corporation  must  alter  the 
bridge.  The  authorities  are  believed  to  be 
uniform  to  the  effect  that,  when  railroad 
companies  lay  theh*  tracks  across  public 
streets,  such  occupation  of  the  street  Is  sub- 
ject to  the  condition  that  they  will  do  what- 
ever a  reasonable  public  necessity  may  re- 
quire to  maintain  the  street  as  a  highway, 
and  that  this  duty  Is  a  continuing  one,  en- 
larging from  time  to  time,  as  changed  con- 
ditions render  the  mode  adopted  Inadequate. 
Com.  V.  New  Bedford  Bridge,  supra;  Molt- 
by  V.  Railway  Co.,  52  Mich.  108,  17  N.  W. 
717;  State  v.  St  Paul,  M.  &  M.  Ry.  Co..  35 
Minn.  131,  28  N.  W.  3;  Id.,  38  Minn.  246.  36  N. 
W.  870;  State  v.  Minneapolis  &  St  L.  Hy.  Co., 
39  Mhin.  219,  39  N.  W.  153. 

The  foregoing  principles  are  conceded  by 
counsel  in  this  case,  but  It  is  argued  that  the 
petitions  do  not  show  a  reasonable  public 
necessity  for  the  proposed  viaduct  This  con- 
tention Is  not  borne  out  by  the  record.  From 
this  it  appears  that  Nineteenth  street  is  inter- 
sected by  22  tracks  that  would  be  siHinned 
by  the  proposed  viaduct;  that  trains  are 
"continually"  p&astng  over  these  tracks  ac 
all  hours  of  the  day  and  night;  "that  tha 
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BRld  NIiiete«itta  street,  between  said  Waiee 
and  C^trat  streets,  la  situated  In  a  p<^ 
nlfHU  port  at  the  of  DenveTt  and  Is  one 
of  the  most  irai;K>rtant  tboron^ftres  con- 
neetlne  Nortit  Denver,  whicb  bas  a  popula- 
tion of  some  twenty  thousand  people,  with 
what  Is  known  as  East  Denvwt  harlng  a  pop- 
ulation of  about  el^ty  thousand  people; 
that  only  four  streets  connect  said  North 
Denver  with  said  East  Denver;  that,  in  ad- 
ditlMk  to  the  tnudcs  of  d^endaats  which  ex- 
tend across  said  Nineteenth  street,  there  are 
also  a  large  number  of  tracks  which  have 
been  constructed  across  said  Nineteenth 
street  by  divers  other  railroad  companies, 
against  whom  proceedlngB  in  mandamus  are 
concurrently  brought  herewith  to  compel  the 
performance  of  the  same  dn^;  that,  ever 
since  the  year  1S80,  the  passing  of  aald  trains 
on  the  various  railroad  tracks  crossing  the 
said  part  of  Nineteenth  street  became  so 
constant  that  It  Interfered  with  and  Impeded 
to  such  an  extent  the  public  travel  on  said 
Nineteenth  street  that,  In  ordo*  to  restore 
said  hif^hway  to  a  reasonably  safe  and  pass- 
able condition.  It  became  necessary  that  a 
vladnct  should  be  constructed  over  and 
across  said  tracks  in  Nineteenth  street,  to- 
gether with  suitable  and  convenient  methods 
of  approach  to  the  same;  *  *  *  that  the 
defendants  and  other  railroad  companies, 
though  said  necessity  for  said  viaduct  still 
exists,  and  the  same  is  necessary  for  the  safe- 
ty of  the  public  In  the  use  of  the  said  Nine- 
teenth street  have  refused  and  neglected  to 
begin  the  construction  of  the  same;  •  •  • 
that  without  said  viaduct  said  Nineteenth 
street,  at  said  crossings,  is  unsafe  for  pub- 
lic travel  and  public  use,  by  reason  of  said 
railroad  tracks  crossing  the  same,  and  by 
reason  of  the  constant  running  and  operation 
of  euKines,  cato,  and  trains  over  and  across 
the  same  by  defendant"  It  would  seem  that 
the  necessity  for  the  proposed  viaduct  Is 
made  plain  by  the  foregoing  averments,  but 
counsel  base  an  ar^meut  upon  the  allega- 
tion to  be  found  In  the  petition  that  only  four 
«treets  connect  North  Denver  with  Eiist  Den- 
ver. The  claim  is  that  the  petition  should 
have  shown  that  the  other  three  streets  could 
not  bo  conveniently  utilized  for  the  accom- 
modation of  the  public  in  passing  between 
the  two  sections  of  the  city  named.  We  do 
not  think  this  claim  is  well  founded,  partic- 
ularly in  view  of  the  fact  that  it  appears 
from  the  plat  which  Is  filed  as  a  part  of  the 
petition  that  of  the  other  three  streets  the  one 
nearest  Nineteenth  street  Is  several  blocks 
away  from  that  thoroughfare. 

The  only  other  ground  relied  upon  by  the 
defendants  to  overthrow  the  appllciition  of 
the  petitioner  for  a  writ  of  mandamus  is 
stated  as  follows:  "That  it  appears  from  the 
petition  herein,  and  from  the  ordinance  thci-e- 
In  set  forth,  that  it  Is  proposed  hy  the  peti- 
tioner to  continue  and  maintain  NInete<>nth 
street  ot  a  grade  as  a  public  thoroughfare 
across  the  tracks  of  these  defendants,  and 


at  the  same  time  to  compel  these  defendants 
to  construct  a  new  and  different  thorough- 
fate  over  and  merom  the  tracks  of  these  de- 
fendants without  compensaUon  therefw." 
The  argam«it  In  support  of  this  objection  is 
founded  upon  the  principle  that,  if  a  burden 
Is  to  be  Imposed,  It  must  be  imposed  In  such  a 
manner  as  not  to  Inflict  upon  the  def^idants 
unnecessary  costs  and  expenses;  and  to  this 
end  it  is  urged  that  as  a  condition  precedent 
to  the  right  of  the  city  to  compel  the  erection 
of  a  viaduct  over  the  railroad  tracks,  a  new 
grade  for  Nineteenth  street  must  be  estab- 
lished above,  corresponding  with  the  grade 
of  the  proposed  viaduct,  and  the  street  below 
entirely  given  over  to  the  use  of  the  defend- 
ants, or  vacated.  We  think  the  argument 
unsound  when  applied  to  the  case  as  now  pre- 
sented. It  Is  apparent  from  the  plat  which 
is  made  a  part  of  the  petition  and  relied  upon 
by  counsel  representing  aU  parties,  that  to 
entirely  vacate  Nineteenth  street  at  the  Bur> 
face  would  be  to  deprive  a  large  number  of 
people  and  an  extended  territory  from  ac- 
cess teams  to  either  East  or  North  Den- 
ver, while,  by  the  OTdinance  enacted,  care  has 
been  taken  to  provide  for  the  accommodation 
of  the  public  In  such  a  manner  as  to  in- 
convenience the  least  possiUe  number  of 
people,  and  at  the  same  time  to  make  the 
burden  of  constructing  the  viaduct  as  light 
as  possible.  The  cost  of  a  viaduct  the  full 
width  of  the  street  would  certainly  be  much 
more  than  one  of  the  width  required  by 
this  ordinance.  In  State  v.  St  Paul,  M. 
&  M.  Ry.  Co.,  supra,  the  action  was  brought 
at  the  relation  of  the  city  of  Minneapolis, 
to  compel  the  defendants  to  build  certain 
bridges  over  their  tracks  and  approaches 
to  tbA  same.  One  of  the  defendants  ob- 
jected to  the  plan  proposed  by  the  city,  and, 
in  lieu  thereof,  proposed  another  and  dif- 
ferent plan,  which  It  was  willing  to  accept; 
but  the  court  being  of  the  opinion  that  the 
plan  proposed  by  the  relator  was  suitable, 
appropriate,  and  adequate  for  the  purpose, 
the  writ  of  mandamus  was  ordered  accord- 
ingly, lo  that  case  the  plan  inelnded  a 
bridge  over  contiguous  tracks  of  two  rail- 
way companies,  and  It  was  apparent  that 
they  could  not  agree  upon  a  plan.  In  this 
case  there  are  four  defendants,  and,  If  it 
were  left  to  them  to  determine  the  character 
of  the  structure  to  be  erected,  u  is  not  at 
all  probable  that  any  plan  would  meet  with 
the  approval  of  all.  Hence  the  advisability 
of  having  a  plan  prepared  by  the  city  In  the 
first  instance;  and.  In  case  the  plan  proposed 
la  found  feasible  and  adequate  for  the  pur- 
pose, the  erection  of  the  viaduct  in  accord- 
ance therewith  may  be  enforeed,  provided  a 
reasonable  necessity  therefor  Is  shown  to  ex- 
ist. What  we  have  hereinbefore  said  is  predi- 
cated entirely  upon  the  allegations  of  the  pe- 
titions and  their  sufliclency.  TJiKm  tliese  we 
conclude,  upon  principle  and  authority,  that 
the  petitions  are  sufflcient  in  form  and  sub- 
stance; hence  the  motion  to  quash  should 
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have  been  oTermled,  and  the  defendants  re- 
'Quired  to  answer.  It  is  not  for  ns  to  antld- 
fiate  the  chai-acter  of  the  answers  that  may 
■be  interposed.  When  the  case  la  fully  pre- 
-sented,  by  proper  pleadings  and  proofs,  it 
will  be  for  the  trial  court,  upon  the  facts  and 
•cU-cum&tances  as  they  then  appear,  and  the 
law  applicable  thereto,  to  determine  whether 
or  not  the  city  Is  entitled  to  the  relief  sought 
by  these  actions.  The  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion.  Ee- 
Tersed. 

(10  Colo.  SI) 

WILLIAMS  T.  WILLIAM& 
(Snpreme  Court  of  Colorado.    May  T«  1694.) 

Hd8Bi.?{d  and  Wirs— Aliekatino  Hdsbixd'r  AT- 

F£CTI0N8— EVIDBNOB— BaMAOBB. 

1.  HuBbonda  and  wives  are  equal  under 
the  law,  in  respect  to  the  conjusal  affection 

and  societT  wblcli  each  owes  to  the  other.  The 
wife  may  tnaiotain  an  action  for  damages 
against  one  who  wrongfully  induces  and  pro- 
cures her  hosbaod  to  at>andon  her  or  send  her 
away. 

2.  In  an  action  for  entidng  away  a  hus- 
band or  wife,  it  is  sufficient  to  allege  in  the 
complaint  the  ultimate  facts,  without  a  state- 
ment of  the  arts  made  use  of  to  acconq»Ush  th« 
illegal  porpose. 

8.  In  determining  whether  the  deelaratlotis 
of  a  person  not  a  party  are,  or  are  not,  com- 
petent evidence  in  a  particular  case,  the  na- 
ture of  the  issue,  and  the  qwdal  circnm- 
stancM  nnder  which  the  declarations  wera 
made,  must  be  taken  Into  eonsideraticHi. 

4.  Whenever  it  is  proper  to  prove  the  do- 
ing of  an  act  by  a  certain  person,  the  declara- 
tions of  such  person,  accompanying  the  act  and 
having  reference  thereto,  are  admissible  in  evi- 
dence as  explanatory  of  the  act  itself.  Thus,  In 
an  action  by  a  wife  for  enticing  away  her 
husband,  it  is  proper  to  admit  in  evidence  the 
declarations  of  the  busbaad,  having  refermce 
to  his  separation  or  contemplated  separation 
from  hie  wife,  for  the  purpose  of  showing 
what  caused  such  separation,  though  his  mere 
declarations  are  not  admissible  to  show  what 
defendant's  conduct  really  was. 

5.  In  an  action  for  enticing  away  a  hus- 
band, an  inntruction  to  the  effect  that  If  the 
conduct  of  the  defendant  was  unjustifiable,  and 
actnally  caused  the  Injury  complained  of,  then 
malice  in  law  is  implied  from  such  conduct,  is 
not  technirfllly  accurate,  as  an  abstract  propo- 
sitioa.  Such  rule  ignores  the  dletiuctiou  be* 
tween  the  intentional  commission  of  a  wrraig* 
fnl  act  and  the  doing  of  a  wrongful  act  throtwi 
mere  error  of  judgment,  and  also  the  dis- 
tinction between  a  grievous  wrong  and  a  mere 
nominal  trespass. 

fl.  In  general,  malice  may  be  implied  when- 
ever there  is  a  deliberate  intention  to  do  a 
grievous  wrong  without  legal  JnstiBcation  or 
excuse.  The  very  essence  of  muice  is  a  dispo- 
sition or  willingness  to  do  a  wrongful  act 
greatly  injurious  to  another. 

7.  The  relation  of  parent  and  child  may  ex- 
cuse much  partiality  by  one  for  the  other,  but 
sncli  relation  does  not  excuse  gross  injaatice 
deliberately  perpetrated  against  tfie  rights  of 
others. 

8.  An  Instruction  technically  erroneous 
does  nol  furnish  ground  for  reversal,  if  the 

ury  are  not  misled,  or  if,  as  a  whole,  the  case 
8  fairly  presented  to  tbem,  and  especially  If 
their  verdict  is  obviously  correct.  In  review- 
ing a  charge,  it  is  to  be  considered  as  a  whol^ 
hi  reference  to  the  actual  matters  in  contro- 


versy. If,  when  thus  considered,  it  is  cle&r 
that  the  jury  were  not  led  to  a  wrong  concla. 
•iiHi,  the  judgment  will  not  be  ravened  merely 
on  the  ground  that  the  diaise  ctmtaina  aotns 
proposition  not  teclinically  accurate  in  the  ab* 
atract 

9.  In  the  act  reetoiing  exemplary  damages, 
the  words,  "wrong  done  to  the  person,"  are  not 
restricted  to  physical  or  bodily  injnriea.  ThoN 
words,  cmstroed  with  the  entire  laasQage  of 
the  act,  indude  injntiea  affecting  tba  mind 
and  aenstbntties  of  the  individual. 

10.  In  an  actitm  for  enticing  away  a  hns- 
band  or  wife,  no  absolute  role  aa  to  the  meas- 
ure of  damages  can  be  laid  down.  Where  the 
right  of  recovery  Is  dear  the  conrt  will  not 
disturb  a  T«dfet  on  the  ground  that  It  la  too 
much  or  too  little,  unless  it  is  grosaly  dispro- 

Eortlonate  to  the  tiglMs  of  the  paitiw*  aa  mnn 
f  the  evldenca 

On  Rehearing. 

1.  TTnd^  the  statute  providing  for  exemplar 
ry  damages,  the  damages  claimed  being  essen- 
tially unliquidated,  and  thwe  beinc  no  droits 
limit  to  the  racemplary  damages  allowable,  ez< 
cept  that  they  be  reasonable,  the  common-law 
practice  may  be  followed  In  declaring  for  and 
awarding  such  damages. 

2.  It  is  not  neoeasarUy  erroneooB  for  a  trial 
court  to  omit  to  diarge  upon  every  ptrint  of 
a  case,  or  to  omit  to  give  a  correct  Instroction 
of  its  own  motion  npon  every  point  npoa  whldi 
an  Incorrect  inatrnction  is  prayed. 

(Syllabus  by  the  Goort.) 

Appeal  from  district  court,  Arapahoe  coua- 

ty. 

Actton  b7  B^ata  WiniamB  twalnat  Elizabeth 
M.  Williams  for  alienating  the  affections  iA 
her  husband,  and  causfng  blm  to  a^arnto 
ftom  and  desert  her.  The  defendant  wu 
the  tanslmnd'a  mother.  Verdict  and  Jade> 
ment  for  plaintiff  In  the  anm  <tf  (12,500:  De- 
fendant appeals.  AfiBrmed. 

The  complaint,  omitting  the  formal  parts. 
Is  as  follows:  *'0n  or  about  Uie  0th  day  of 
July,  1888,  In  the  state  of  Mew  Xork,  the 
plaintiff  was  lawfully  married  to  one  Ed< 
ward  Lw  Williams,  who  Is  the  son  of  de- 
fendant That  at  all  times  since  said  mar- 
riage Ae  said  Edward  L.  Williams  and 
the  plaintiff  hate  been,  and  now  are,  fans' 
band  and  wife.  That  by  reason  of  said 
marriage  the  plaintiff  became  and  waa  etx- 
titled  to  the  support,  company,  and  sodety 
of  her  aald  husband.  That  tetsax  and  after 
the  time  of  said  marriage,  and  nntU  the  In* 
terference  on  the  part  of  defendant  hereli^ 
after  set  forth,  the  said  Edward  L.  WO- 
liams  was  deeply  attached  to  his  said  wife^ 
the  plaintiff;  and  the  plolnUff  and  her 
said  husband  lived  happily  together  aa  bus* 
band  and  wife,  and  but  for  the  wrongful 
and  malicious  acts  of  tibe  defendant,  here- 
after set  forth,  would  have  continued  ao  to 
live  together.  That  shortly  after  the  said 
marriage  the  said  defendant,  conceiving  and 
harboring  an  Intense  dislike  of  the  plaintiff 
wrongfully  and  maliciously  sought  to  preju- 
dice the  mind  of  said  Edward  Williams 
against  the  plaintiff,  and  all«ate  his  aff<>c- 
tions  from  her,  and  has  ever  since  aou^t 
and  endeavored,  by  subtle  contrivances,  by 
coaxing  and  threats  of  dislnherltlas  the 
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said  Edward  L.  'Wllllnmfl,  to  entice  him  to 
separate  himself  from  the  plaintiff,  and  to 
leare  and  denert  her.   Plaintiff  furtlicr  al< 

leeefl  that  on  or  atxnit  the  day  of  , 

IRS^  the  plaintiff  and  her  said  husband 
were  by  mid  defendant  persufltlod  and  In- 
duced to  leave  thoir  home.  In  the  state  of 
Xew  York,  where  they  had  resided  up  to 
said  date,  and  where  plaintiff  liud  friends 
and  acquaintances,  and  to  come  to  the  city 
of  Denver,  in  the  state  of  Colorado,  where 
the  plalntlfT  was  an  entire  stranger;  that  a 
few  days  prior  to  their  said  departure  from 
Xew  York  the  defendant.  In  pursuance  of 
her  said  dcsigi  to  all^ate  the  affections  of 
the  sftld  Edward  Xj.  Williams  from  the  plain- 
tiff, and  to  entice  him  to  leave  the  plaintiff, 
and  with  a  Tlew  of  havinir  the  plaintiff,  as 
well  aa  her  said  husband,  more  completely 
in  the  power  of  defendant,  fraudulently  In* 
duced  add  procured  bim  to  turn  over  and 
transfer  to  her,  the  said  defendant,  all,  or 
nearly  all,  of  his  property,  consisting  of 
stocks,  bonds,  securities,  etc.,  of  the  value  of 
about  twenty-flve  thousand  dollars  (^,000); 
that  shortly  after  their  arrival  In  Denver  the 
plaintiff  and  her  said  husband  were  joined 
by  the  defendant;  that  said  defendant,  upon 
her  arrival  In  Denver,  continued,  and  has 
at  all  times  since  continued,  her  endeavors 
to  alienate  the  affections  of  the  said  Edward 
It.  Williams  from  the  plaintiff,  and  to  Induce 
and  entice  him  to  leave  the  plaintiff;  plain- 
tiff avers  and  alleges  that  said  defendant 
has,  by  her  said  arts  and  contrivances,  by 
threats  made  to  the  said  Edward  h.  Wil- 
liams, and  by  mtsrepreseutlng  the  plaintiff 
to  bim,  wrongfully  and  maliciously  alienated 
tbe  affections  of  her  said  husband  from  the 
plaintiff,  and  has  wrongfully  and  mallcionsly 
enticed  him  to  separate  himself  from  ber, 
whereby  the  plaintiff  has  beeu  deprived  of 
Uie  society,  comfort,  and  support  of  her  said 
husband,  iny  reason  of  which  the  plaintiff 
has  been  damaged  In  the  sum  of  fifty  thou- 
sand doUara  (¥50,000).  Wherefore,  plaintiff 
demands  Judgment,"  ete.  The  answer  ad- 
mite  the  marriage  of  the  plaintiff,  Eate  Wil- 
liam)^ with  the  defendant's  son,  Edward  I* 
Williams,  but  denies  all  tiie  charges  of  fraud 
and  wrongdoing  alleged  against  defendant. 
The  statute  providing  for  exemplary  dam- 
a^res  in  certeln  cases  is  as  follows:  *^hat  In 
all  civil  actions  In  which  damages  shall  be 
assessed  by  a  Jury  for  a  wrong  done  to  the 
person,  or  to  personal  or  real  property,  and 
tbe  Injury  complained  of  shall  have  been 
attended  by  circumstances  of  fraud,  malice 
or  Insult;  w  a  wanton  and  reckless  disregard 
of  the  injured  party's  rights  and  feelings, 
such  Jury  may.  In  addition  to  the  actual  dam- 
txgea  snstelned  by  such  party,  award  him 
reasonable  exemplary  damage's."  Sess.  Laws 
astw.  p.  OL 

Morrison  &  Kohn  and  G.  S.  Thomas,  for 
appellant  Lipscomb  &  Hodges,  for  appel- 
lee. 


ELLIOTT,  J.  (after  stating  Qie  facts).  1. 
A  question  Is  raised  In  limine  which  goes 
to  the  very  foundation  of  this  Action.  The 
question  is  whethra-  a  wife,  as  a  matter  of 
law,  can  have  any  right  of  action  against 
one  who  induces  her  husband  to  abandon 
and  forsake  her.  It  is  conceded  that  the  hus- 
band may  have  a  right  of  action  against  one 
who  entices  away  his  wife,  but  It  is  urged 
that,  by  reason  of  the  legal  unity  of  husband 
imd  wlfe^no  such  right  of  action  exists  In  her 
favor.  It  Is  true  there  are  some  decisions  to 
that  effect,  but  they  are  neither  numerous  nor 
convlnciug.  The  case  of  Logan  v.  Logan, 
77  Ind.  658,  was  rmdered  by  a  divided  court, 
two  of  the  five  Judges  dissenting.  Snbse- 
quenfly,  a  contrary  opinlfm  was  rendered  by 
the  same  conrt  See  Haynes  v.  Nowlln,  120 
Ind.  581, 29  N.  B.  389.  The  case  of  Van  Ar- 
nam  v.  Ayers,  67  Barb.  5H  was  expressly 
overruled  in  the  case  of  Bennett  v.  Bennett, 
U6  N.  T.  584,  23  N.  E.  17.  The  view  urged 
In  behalf  of  d^eudant,  It  is  said,  logically 
results  from  the  doctrine  of  coverture,  which, 
according  to  the  ancient  common  law,  pre- 
cluded the  wife  from  bringing  and  maintain- 
ing suits  in  her  own  name.  That  doctrine 
often  resulted  In  the  rankest  injustice  to 
married  women.  By  sundry  legislative  acts, 
dating  from  an  early  poiod,  the  disabilities 
of  coverture  have  been  gradually  removed 
In  (dorado,  and  these  acts  have  been  so 
Uberally  construed  by  the  courts  that  contro- 
wsles  respecting  the  status  of  married  wo- 
men have  practically  disappeared  from  our 
Jurisprudence.  Rev.  St.  18U8,  p.  453;  Gen. 
St  1883,  H  2207,  2268;  2  MIUs'  Ann.  St 
1891.  II  3008,  8000;  Code,  |  8;  Wells  v.  Cay- 
wood,  3  Colo.  487;  De  Votle  UteGerr,  15 
Colo.  4Q9b  24  Fac.  923;  Knlgbt  v.  Lawrence, 
19  Cola  — ;  86  Pac.  242.  Mr.  Justice  Black- 
stone,  who  wrote  150  years  ago,  gave  as  a 
reason  for  denying  the  wife's  ri^t  of  ac- 
tion in  cases  of  this  kind  tbe  following: 
"The  inferior  hath  no  kind  of  property  in  the 
company,  care,  or  assistance  of  the  tnipnior, 
as  the  superior  Is  held  to  have  In  those  of 
the  inferior,  and  therefore  the  inferior  can 
suffer  no  loss  or  Injury."  3  Comm.  142. 
TtdB  language  seems  strange  In  the  preRcnt 
age,  however  familiar  It  may  have  been  dur- 
ing the  last  century.  The  following  f^m  de- 
cisions rendered  within  the  last  five  years 
show  the  modern  Amerioin  doctrine  upon 
this  subject:  In  Warren  v.  Warren,  80  Mich. 
127,  60  N.  W.  812,  it  is  said:  "The  wife  is 
entitled  to  the  society,  protection,  and  sup- 
port of  her  husband  as  certainly,  under  the 
law,  and  by  moral  right,  as  he  Is  to  her 
socie^  and  services  in  his  household."  In 
root  V.  Card.  58  Conn.  1,  18  AtL  1027,  It  is 
said:  "So  far  forth  as  the  husband  is  con- 
cerned, from  time  immemorial  the  law  has 
regarded  his  right  to  the  conjugal  affection 
and  society  of  his  wife  as  a  valuable  prop- 
erty, and  has  compelled  the  man  who  has 
injured  it  to  make  coinpensatlou.  'Whatever 
incqu^itles  of  right  as  to  prop^'ty-snay  re-i 
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suit  from  the  marriage  contract,  husband 
and  wife  are  equal  In  rights  In  one  respect, 
namely,  each  owes  to  the  other  the  fullest 
possible  measure  of  conjugal  afTectlon  and 
society.  The  husband  owes  to  the  wife  all 
that  the  wife  owes  to  him.  Upon  principle, 
this  right  In  the  wife  is  equally  valuable  to 
her,  as  property,  as  Is  that  of  the  husband 
to  him.  Her  right  being  the  same  as  his  In 
kind,  degree,  and  value,  there  would  seem 
to  be  no  valid  reason  why  the  law  should 
deny  to  her  the  redress  which  It  affords  to 
him."  A  further  discussion  of  (bis  question 
is  unnecesMiiry.  We  regard  It  well  estab- 
lisluHl,  both  upon  reason  and  authoritj-,  that 
a  wife  may  maintain  an  action  for  damages 
against  one  who  wrongfully  Induces  and 
procures  her  husband  to  abandon  her  or  send 
her  away.  See,  In  addition  to  the  foregoing, 
the  cases  cited  in  Bennett  t.  Bennett,  supra; 
also,  Seaver  v.  Adams  (N.  H.)  19  Atl.  770, 
and  Westlake  v.  Westlake,  34  Ohio  St.  021. 

2.  It  is  contended  that  tlie  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  In  an  notion  for  enticing  away 
a  wife.  It  has  recently  been  decided  by  this 
court  that  it  is  sufficient  "to  allege  In  the 
complaint  the  ultimate  facts,  without  a  state- 
ment of  the  arts  made  use  of  to  accomplish 
the  illegal  purpose."  See  French  v.  Deane 
(Colo.  Sup.)  30  Pac.  GOO.  and  the  cases  there  cit- 
ed. The  complaint  in  this  action  is  sulficient  in 
law,  and  the  evidence  was  such  that  this 
court  cannot  properly  disturb  the  verdict  and 
judgment  unless  it  be  found  that  eiTor  was 
committed  by  tlie  trial  court  affecting  the 
substantial  rights  of  defendant.  From  the 
evidence  It  appears  that  plaintiff  was  mar- 
ried to  Edward  L.  Williams,  son  of  defend- 
ant, EllzabeUi  M.  Williams,  in  the  city  of 
New  York,  In  July,  188S.  Plaintiff  was  then 
about  2(i  years  old,  her  husband  being  about 
a  year  younger  than  herself.  They  had  been 
acquainted  for  some  years  previous,  but  their 
marriage  was  kept  a  secret  from  defendant 
and  her  family  until  the  following  year,  July, 
ISS;).  The  evidence  sliows  that  defendant 
was  much  displeased  with  her  son's  marriage 
when  slie  learned  of  It.  and  that  she  sought 
to  bring  about  a  separation  of  the  young  peo- 
ple. Failing  In  this,  she  prevailed  upon  tliem 
to  go  west.  The  evidence  fm*ther  sliows  tliat, 
a  few  diij's  liefore  they  started  west,  defend- 
ant procured  a  transfer  to  herself  of  her 
son's  properly,  consisting  of  stocks  and  bonds 
of  consideralile  value.  Plaintiff  and  her  hus- 
bnuil  arrived  and  loenttftl  In  Denver  in  Au- 
^ist.  ISiSO.  For  two  or  tlu-ee  months  there- 
after, corrL's])()ndeuce  was  kept  up  between 
defendant  and  her  sou;  and  about  Novem- 
ber 15,  1S80,  defendant  herself  arrived  in 
Denver,  and  took  board  and  lodging  at  the 
same  house  with  plaintiff  and  her  husbsind- 
Tlie  evidonee  Is  undisputed  that  within  a 
fortniglit  after  defendant's  arrival  she  was 
artively  and  persistently  endeavoring  to  se- 
cure lier  s<»n's  separatiim  from  plaintiff,  and 
Id  this  she  was  successful.    Early  In  Decem- 


ber she  and  her  son  went  back  to  Xew  York 
together,  leaving  plaintiff  behind,  and  tbus 
defendant  successftiUy  accomplished  tbe  sep- 
aration of  the  husband  and  wife. 

3.  It  is  claimed  that  the  court  erred  in  ad- 
mitting in  evidence  CCTtaln  declaratioas  made 
to  plaiutiCT  by  her  husband,  against  defend- 
ant's objections.  The  declarations  of  a  per- 
son not  a  party  to  a  suit  are  not,  except  un- 
der special  or  peculiar  circumstances,  compe- 
tent evidence.  Such  is  the  general  rule. 
But  in  determining  whether  such  declara- 
tions are,  or  are  not,  admissible  in  a  par- 
ticular case,  the  natiu-e  of  the  Issue,  and  the 
si)eclal  circumstances  under  which  the  dec- 
larations were  made,  must  be  taken  into  con- 
sideration. In  this  case,  while  the  husband 
of  plaintiff  was  not  a  party  to  the  suit,  yet 
the  action  directly  Involved,  not  only  his 
mother's  conduct,  but  his  own  conduct  in  re- 
spect to  his  wife.  The  precise  issue  was 
whether  defendant  had  wrongrfully  and  mali^ 
ciously  Induced  her  son  to  separate  himself 
from  and  abandon  plaintiff,  as  his  wife,  thus 
depriving  her  of  the  society,  comfort,  and 
support  of  her  husband.  From  the  charac- 
ter of  the  Issue,  therefore.  It  was  not  only 
proper  to  show  the  declarations  and  acts  of 
defendant  in  respect  to  her  son's  marriage, 
including  her  efforts  to  secure  a  separation, 
of  the  young  married  couple,  but  It  was  also 
necessary  to  show  the  effect  of  the  mother's 
conduct  upon  the  son.  The  state  of  Ed- 
ward's mind  towards  his  wife,  in  consequence 
of  his  mother's  conduct,  and  the  way  in 
which  his  mother's  conduct  caused  him  to 
treat  his  wife,  were  all  Involved  In  the  Issue. 

4.  It  is  a  familiar  rule  that,  whenever  It  Is 
proper  to  prove  the  doing  of  an  act  by  a 
certain  person,  the  declarations  of  such  person, 
accompanying  tlie  act  and  having  i-eference 
thereto,  are  admissible  In  evidence  as  ex- 
planatory of  the  act  Itself.  In  this  case 
it  was  shown  tliat  defendant  took  an  active 
part  In  her  son's  affairs  with  reference  to  his 
property,  his  residence,  and  particularly  with 
reference  to  bis  relations  to  his  wife.  It  was 
proper,  therefore,  that  his  declarations  ctm- 
cerning  such  conduct  on  bis  mother's  part, 
and  having  reference  to  his  separation  or  con- 
templated separation  from  his  wife,  should 
be  submitted  to  the  Jury,  for  the  purpose  of 
enabhng  them,  in  connection  with  other  evi- 
dence, to  determine  the  cause  or  motive 
which  pronqjted  bis  sei)ai'ation  from  his  wife. 
The  trial  court,  in  admitting  such  declara- 
tions, expressly  limited  tbcni  to  such  pur- 
pose. 1  Phil.  Ev.  1S5-1S7;  Baker  v.  Baker, 
IG  Abb.  X.  C.  302;  1  Greenl.  Ev.  §5  108,  123; 
Rawson  v.  Haigh,  2  Blng.  1)9-104;  Sessions 
V.  Little,  9  N.  H.  271;  Tenuey  v.  Evans,  14 
X.  II.  3.jO.  Tlie  evidence  unquestionably 
shows  a  dispo.'^ition  and  effort  on  tbe  part  of 
defendant  to  cause  a  separation  between  her 
sou  and  plaintiff,  from  the  time  when  de- 
fendant first  learned  of  their  marriage.  In 
Jidy,  until  tlieir  final  separation,  about  the 
1st  of  December  of  the 
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A  son-in-law  of  defendant,  who  llred  with 
her  In  Brooklyn,  was  called  as  a  witness  for 
defendant,  and,  testifying  concernlns  bis  first 
meeting  with  plaintiff,  said:  "I  tried,  of 
course,  to  shield  the  family  all  I  could.  I 
knew  this  marriage  was  very  distasteful  to 
them,  but  I  talked  with  her  [the  plaintiff], 
and  tried  to  see  If  there  was  some  way  in 
which  the  matter  could  be  settled  amicably; 
but  she  would  not  listen  to  reason,  and  put 
forward  erery  objection  to  erery  suggeation 
that  I  made."  Defendant  testified  to  a  con- 
Tersation  between  herself  and  plaintiff  at 
their  first  meeting,  In  which  plaintiff  request- 
ed d^endant  to  ask  bar  son  if  he  would  not  go 
away  with  plaintiff  and  lire  with  her,  as 
■he  [plaintiff]  thought  they  could  get  along 
and  be  happy.  Defendant  replied:  "I  told 
bee  I  would  see.  I  ooold  not  make  np  my 
mind  then,  and  she  left  and  went  away." 
Defendant  testified  that  shortly  afterwards 
■he  told  plaintiff  that.  If  she  (plaintiff)  had  a 
father's  house,  she  (plaintiff)  should  go  to 
It  and  that  plaintiff  said  she  did  not  know 
what  to  da  Defendant  further  testified:  "I 
had  them  [Bdward's  stocks  and  bonds]  trona- 
ferred  to  me— every  one  of  them— mysdf.  I 
went  to  each  <Hie  of  the  places,  and  had  them 
made  orer  to  me."  Defendant  testified  that 
she  finally  made  arrangements  for  her  son 
and  plaintiff  to  go  west,  and  that  they  did 
to.  Defendant  was  asked:  "What  condition 
of  things  did  you  find  when  you  came  here 
[to  Denrer],  so  far  as  the  relations  of  your 
•on  and  daughter  were  concerned?  A.  They 
seemed  to  be  getting  along  very  well  to- 
gether. I  didn't  see  anything  amiss,— noth- 
ing before  me,— until  It  came  np  about  the 
little  trouble  that  she  would  not  allow  him  to 
go  out  to  play  cards;  and  we  bad  some  little 
words  about  it,  and  I  told  hv  what  I  thought 
•f  and  what  she  had  promised  to  do 
when  ibe  left  Cresson  [a  place  In  the  east], 
and  had  not  done,  and  that  sort  of  thing,  and 
•be  got  very  angry  about  It"  Again,  de- 
fendant testified:  "Well,  for  a  few  days  we 
done  Tery  well,  and  went  out  riding  togeth- 
V,  and  got  a  horse  and  buggy,  and  she  drove 
me  around  Denrer.  We  went  to  church  to- 
gether, and  everything  was  very  pleasant  un- 
til this  came  up  about  my  son's  wanting  to 
go  to  Keeney'B  and  piny  cards,  and  she  ob- 
jected. I  said  [to  Kdwiiriil.  'If  you  say  you 
vnut  to  go,  I  should  go.*  and  he  did  go. 
I  said  to  her  [plaintiff]  that  she  made  a 
pretty  fool  of  taeiself,  going  to  Hr.  Kecncy's 
(Aoe,  demanding  the  key  of  my  son's  desk 
to  get  letters  out  and  she  says,  1  will  do  It 
again.*  I  says,  'No.  you  won't  for  yon  will 
not  get  a  chance  to  do  It  again.*  That  was 
the  answer  I  made  her.  Q.  What  happened 
after  that?  A.  Well.  I  told  her,  from  the 
letters  I  had  been  getting,  I  thought  tbey 
better  separate;  that  I  didn't  see  how  they 
could  lira  together,  and  lire  pleasantly;  that 
they  better  he  apart  I  am  snre  It  would  be 
a  great  deal  better  for  her.  and  for  him  and 
fbr  me^  that  they  Bfaould  bare  a  separatioa. 


And  she  said  no.  she  would  not  hare  It  I 
told  her  that  he  did  not  wish  to  live  with  her, 
and  there  was  no  law  in  the  land  that  could 
compel  a  man  to  live  with  a  woman.  If  he 
didn't  wish  to,  as  long  as  he  has  paid  her 
board.  And  he  never  refused  to  pay  her 
board;  always  has  been  willing.  And  she 
said  I  brought  her  out  here  to  leave  her,  and 
I  said  we  hadn't  done  any  such  a  thing;  I 
would  not  do  that  to  anybody;  that  I  should 
pay  her  way  back  to  New  York,  or  take  her 
to  her  father's,— either  one.  And  she  said 
she  would  not  go  to  her  father's.  I  said,  We 
will  pay  your  way  back  to  Brooklyn.*  And 
I  then  offered  her  a  hundred  dollars  If  she 
would  give  him  a  separation,  and  she  said 
no,  she  would  not  And  the  reason  I  offered 
that  was  thinking  she  would  accept  some 
sum.  If  she  had  said  two  or  three  thousand 
doUan.  I  would  have  given  it  to  her,  and 
been  done  with  her  right  away,  but  she  didn't 
say  she  would  accept  anything.  Q.  Tou  of- 
fered money  to  get  an  offer  from  her?  A. 
Yes,  that  was  the  Idea.  She  would  not  accept 
It  I  told  her,  all  right  she  might  get  her  law- 
yer, and  I  would  get  mine,  and  we  would 
draw  up  papa's  for  a  separation.  She  got 
rery  angry  about  It  She  has  a  very  high 
temper.  So,  the  next  day,— I  think  It  was 
the  next  day  after  this  conversation  that  I 
went  down  to  BIr.  Keeney's  office,— I  told 
ber  to  get  a  lawy«>;  she  had  friends  to  ad- 
vise her  where  to  go.  And  she  aald  she  had 
no  friends.  I  told  her  to  go  to  her  boardln;; 
house,  and  they  could  give  her  advice  what 
to  do.  And  she  started  out  for  a  lawyer, 
and  we  got  our  lawy^ ;  and  there  was  a  sei>- 
aration  talked  of,  and  I  said  I  would  allow 
her  three  dollars  a  week  after  her  separation. 
*  *  *  I  offered  ber  flOO,  thinking  she 
would  accept  some  certain  sum.  If  she  had 
said,  *I  will  take  a  thousand,'  or  two  thou- 
sand, or  three.  I  would  hare  given  It  to  her. 
Q.  Then  that  otter  of  |100  was  merely  ■ 
Imit  wasnt  it7  A.  Tee,  and  she  didn't  ac- 
cept It  Then  I  Bald,  *X  think  yon  better  have 
a  separation.*  *  *  *  Q.  Didn't  you  say 
to  her  that  she  was  hanging  around  after 
bim  was  the  reason  he  married  her?  A.  I 
said  I  beard  she  had.  Q.  She  then  cried  T 
A.  Of  course;  she  con  do  that  any  timei 
you  know;  throw  up  her  bands  and  go  oft  in 
a  faint  at  any  tima  Q.  Ton  didnt  think 
that  was  enough  to  make  her  cry?  A.  No. 
sir.  Q.  The  proposition  of  a  hundred  d<^lara 
in  exchange  for  her  husband?  A.  I  don^ 
mean  that  She  could  have  said  what  aum 
she  wanted.** 

The  testimony  of  pinlntiff  was  very  strong 
against  defendant  and  tended  to  place  de- 
fendant in  a  r«7  unfavwable  light  as  a 
disturber  and  destroyer  of  plaintlfTs  conju- 
gal rights.  Plaintiff  testified  that  while  she 
and  her  husband  were  In  Chicago,  on  their 
way  to  Denver,  he  came  to  ber,  and  laid  hln 
head  on  ber  shoulder,  and  cried,  and  said. 
"Kate,  ma  says  I  must  leave  you  when  we 
get  to  Denvur."  PhiiDtiff  furUier  tesilfled 
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that  when  they  got  to  Denver  they  got  along 
very  well  together,  except  sometlmefl  when 
Edward  would  get  a  letter  from  his  mother; 
that  Edward  said  to  plaintiff  his  mother  ad- 
vised her  (plaintiff)  to  go  to  California,  or 
to  her  sister's  in  Nevada;  that  again  he  said 
his  mother  wished  him  to  come  home,  as  she 
wanted  him  to  live  with  her  (defendant),  and 
tliat  "I  should  go  to  my  sister's,  and  remain 
there,  and  not  go  back  to  Xc  .v  York."  Plain- 
tiff also  testified  that  Edward  came  home 
oue  night,  and  cried  all  night,  and  never 
slept,  and  kept  plaintiff  awake  also,  and  said 
his  mother  wished  plaintiff  to  go  away,— that 
was  about  two  weeks  before  his  mother  ar- 
rived,—-and  Edward  said  that  "I  should  go 
to  my  sIstCT's,  and  he  return  home."  Plain- 
tiff also  testified  that,  the  night  before  his 
mother  came,  h&  husband  laid  his  head  on 
shoulder,  and  cried,  and  said,  "Ob,  Kate! 
mother  la  coming  out  to  take  me  away." 
Plaintiff  also  testified  to  the  following  con- 
versation between  herself,  her  husband,  and 
defendant,  asoccurrlng  in  Denver  a  short  time 
after  the  mother's  arrival:  Plaintiff  said  to 
her  hwbond,  "  'Eddie,  Mrs.  Thompson  Is  to 
come  to  play  cards  to-night'  He  says,  *I 
am  going  out  to-night*  I  says,  'Can't  you  put 
It  oyer  until  to-morrow  night?'  Mrs.  Wil- 
liams beard  me  speaking  to  him,  and  called 
htm,  and  says,  'Eddie,  what  Is  she  saying 
to  you?'  and  he  told  her,  and  she  says:  'If 
you  want  to  go  out  you  go.  If  you  want  to 
go  to  the  theater,  or  play  cards  with  the 
Keeneys,  you  go  and  do  so.  She  has  no  right 
to  InterfMTe  with  your  outside  pleasures.' " 
Plaintiff  further  testified  that  some  days 
after  defradant'a  arrival  she  called  plaintiff 
to  her  room,  and  said,  "  'Now,  Kate,  I  have 
consulted  a  lawyer  on  what  we  were  speak- 
ing of  last  week;  and  I  will  give  you  a  hun- 
dred dt^Iars  if  you  get  Eddie  a  divorce,  or 
allow  him  to  get  one.*  And  I  would  not 
agree  to  that,  and  I  says,  'we  are  living  hap- 
py, and  I  don't  see  why  we  should  separate.' 
She  says:  'If  you  don't  do  that  I  will  give 
you  three  dollars  to  live  on,  for  a  separatltm, 
and  you  must  take  that  and  live  In  Denver; 
otherwise,  I  will  leave  you  here  In  Denver 
without  friends  or  money.  But  you  must  not 
come  back  to  New  York.  You  can  go  either 
to  your  sister,  or  remain  here,  but  I  don't 
want  to  lay  eyes  on  you  again.'  Then  I  said 
my  husband  hadn't  spoken  to  me  about  this, 
and  I  should  see  him.  She  says:  'You  can't 
HOC  him.  He  may  be  on  the  train  now,  go- 
ing to  the  end  of  the  world,  where  you  will 
nevMf  lay  eyes  on  him.'  And  I  cried,  and  I 
says,  'I  will  see  him.'  And  I  started  down, 
and  she  got  there  ahead  of  me,  and  called 
him  out  I  says,  'I  want  to  see  you  In  pri- 
vate.' She  says:  'No,  you  can't  Tell  him 
in  my  presence.  I  have  control  of  this  mat- 
ter.' And  Eddie  says,  'Yes.  let  her  speak  to 
me."  And  she  says.  'No.  she  cannot'  Also, 
she  says  that  'I  came  out  here  for  that  pur- 
IK>se,  and  I  am  not  going  back  and  leave 
yon  together.*  And  I  asked  to  go  to  New 


York,  where  I  had  friends,  and  I  wotild  have 
the  matter  settled  there.  She  says,  'No,  I 
came  out  here,  and  whatever  business  I  have 
to  transact  I  will  do  it  right  here.* "  Plain- 
tiff further  testified  that  defendant  took  her 
to  the  olBce  of  her  lawyers;  that  defendant's 
lawyers  would  have  nothing  to  with  the  case 
unless  plaintiff  was  first  represented;  that  de- 
fendant sjild.  "*Ixt  her  go  and  get  a  lawyer,* 
and  I  said  I  didn't  feel  like  it  and  didn't 
know  whwe  to  go  and  get  one;  and  then  I 
asked  my  husband  to  go  with  me,  and  she 
says:  "He  can't  go.  Go  alone.*  Then  de- 
fendant's lawyer  said,  'Yes,  let  her  husband 
go  with  her.'  And  he  did,  and  on  the  way 
I  asked  him,  and  says,  *Do  you  want  to  sepa- 
rate from  me  now?'  He  says:  'Well,  Kate, 
you  know  ma  has  got  all  my  money,  and  will 
not  give  It  to  me  until  I  do.  But  don't  you 
worry,  and  keep  quiet  and  when  I  get  It 
back  from  her  I  will  come  and  live  with  you 
again.' "  That  was  on  the  way  to  the  office 
of  plalntlflTs  lawyers.  Plaintiff  testified  that 
about  that  time  defendant  said  to  her  son, 
"  'I  will  leave  you  right  here  without  a  cent;' 
If  he  would  not  leave  me  he  should  not  get 
one  cent  of  the  money;  'Not  one  red  cent  shall 
he  have  of  it'  Q.  What  did  your  husband 
say  during  that  time?  A.  Nothing.  He  sat 
there,  and  said  not  a  word  at  the  time." 
Plaintiff's  testimony,  as  above  stated,  was 
not  contradicted  as  to  any  Imirortant  matter, 
except  that  defendant  tesUfied  that  she  of- 
fered to  pay  plaintiff's  way  back  to  her  fa- 
ther's, and  that  plaintiff  said  she  would  not 
go  to  her  father's.  Other  than  this,  the  tes- 
timony of  the  parties  was  substantially  alike, 
varying  only  on  minor  and  immaterial  points. 

Under  the  Issue  to  be  determined,  and  in 
connection  with  the  testimony  introduced,  it 
was.  In  our  opinion,  proper  to  admit  In  evi- 
dence the  declarations  of  Edward,  for  the 
piupose  of  showing  what  Infiuenced  his  con- 
duct in  separating  from  his  wife.  It  Is  true 
his  mere  declarations  were  not  admissible  to 
show  what  his  mother's  conduct  was,  nor 
was  it  of  itself  alone,  material  how  bad  hla 
mother's  conduct  was  towards  plaintiff;  for, 
no  matter  how  bad  her  conduct  was,  she 
could  not  proi)erIy  Iw  held  liable  In  this  ac- 
tion unless  the  effect  of  her  conduct  was  such 
as  to  cause  Edward  to  become  estranged 
from  and  desert  his  wife.  From  the  record 
It  clearly  appears  that  the  trial  court  was 
careful  to  place  the  declarations  of  the  hus- 
band upon  this  ground.  Thus  Umlted,  It  was 
not  error  to  admit  proof  of  his  declarations. 

5.  The  assignments  of  error  on  account  of 
instructions  given,  modified,  and  refused  are 
numerous,  but  only  one  Instruction  is  serious- 
ly complained  of  In  argument  upon  this  ap- 
peal. It  rends  as  follows:  "The  coinrt  in- 
structs you  that  the  teem  'malice,'  as  used  in 
these  Instructions,  does  not  mean  such  con- 
duct as  must  necessarily  proceed  from  a 
spiteful,  malignant  or  revengeful  disposi- 
tion, but  such  conduct  as  occasioned  Injury 
I  to  the  plaintiff.  If  you  find  from  the  evi- 
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dence  the  conduct  of  the  defendant  was 
onJustiOable.  and  actually  caused  tUe  Injury 
which  plaintiff  complained  of,  then  malice  In 
law  Is  Implied  from  such  conduct"  As  an 
abstract  pro[>oelflon,  this  Instruction  Is  not 
technlcaUf  accurate  In  all  respects.  By  Its 
terms  it  declares  that  the  conduct  of  defend- 
an^  if  unjustifiable  and  actually  Injurious 
to  plaintiff,  is  to  be  held  malicious  on  the 
part  of  defendant  The  role  thus  stated  Ig- 
nores tbe  distinction  between  the  Intentional 
commlaslon  of  a  wrongfol  act  and  the  doing 
of  a  wrongful  act  through  mere  error  of  judg- 
ment, and  also  the  distinction  between  a 
grievous  wrong  and  a  mero  nominal  tres- 
pass. 

6.  The  term  •*mallcc"  is  Tarlously  used,  ac- 
fx>rding  to  the  nature  of  the  litigation  In 
which  It  Is  sought  to  be  established.  In 
legal  parlance,  malice  may  be  actual  or  im- 
plied, and  In  general  It  may  be  Implied 
whenever  there  is  a  deliberate  intention  to 
do  a  grievous  wrong  without  legal  justifica- 
tion or  excuse.  In  civil  controversies  tbe 
very  essence  of  malice  is  a  disposition  or 
willingness  to  do  a  wrongful  act  greatly  Id- 
juriotis  to  another.  This  Idea  is  not  fully 
conveyed  by  the  Instruction  as  given.  2 
Blsh.  Cr.  Law,  I  429.  We  are  not  prepared 
to  say  that  the  foregoing  Inatructlon  fur- 
nishes ground  for  tbe  reversal  of  this  judg- 
ment The  evidence,  much  of  which  has 
been  heretofore  stated,  fully  establishes  the 
fact  that  defendant  was  Intentionally  active 
and  persistent  In  her  Interference  with  plaln- 
tlfTs  marital  relations.  She  treated  her  son 
and  bis  wife  In  the  most  imperious  and  dic- 
tatorial manner.  The  jury  were  certainly 
warranted  In  finding  defendant's  conduct 
grossly  unjustifiable.  Her  conduct  being  un- 
justifiable, it  was  manifestly  so  willful  and 
deliberate  that,  as  a  reasonable  person,  she 
must  be  held  to  have  known  that  she  was 
thereby  committing  a  grievous  wrong  to 
plaintiff  withont  justification  or  reasonable 
excuse. 

7.  It  Is  true  the  relation  of  parent  and 
child  may  sometimes  be  held  to  excuse  some 
partlalltT  one  for  the  other,  but  such  re- 
lation does  not  excuse  gross  Injustice  delib- 
erately perpetrated  against  the  rights  of  oth- 
ers. Besides,  Edward  was  no  mere  child. 
He  was  a  man  of  mature  years  (25)  when  he 
married  plaintiff.  He  married  her  after  an 
acquaintance  of  several  years.  That  he  mar- 
ried without  his  mother's  consent  or  knowl- 
edge, and  kept  the  marriage  a  secret  from 
her  for  a  year,  furnished  no  stronger  reason 
for  the  mother's  interference  than  she  would 
have  had  if  he  had  married  the  same  person 
openly.  Neither  did  the  mere  disparity  of 
a  year  between  the  ages  of  Edward  and  bis 
wife  furnish  any  ground  for  the  mother  to 
act  as  though  ber  son  bad  been  wrongfully 
inveigled  by  undue  Influence  Into  a  marriage 
with  au  adventuress.  Plaintiff  had  been  a 
r^>unt^y  girl,— the  daughter  of  a  farmer  liv- 
ing about  a  hundred  miles  from  the  city. 


The  evidence  discloses  bo  aggravating  cir- 
cumstances to  justify  the  mother  in  attempt- 
ing to  procure  a  separation  between  husband 
and  wife,  even  though  the  husband  was  her 
own  son.  The  separation  of  husbands  anil 
wives  for  Insufflcicnt  causes  Is  a  growiim 
evil  In  this  country.  It  threatens  desti-uc- 
tlon  to  the  family  relation,  which  is  tbe  veiy 
foundation  of  civilized  society,  and  the  only 
sure  support  of  good  government  The  In- 
stitution of  marriage  Is  believed  by  many  to 
be  of  Divine  origin.  The  truly  good  and 
wise,  whatever  their  religious  belief,  ac- 
knowledge the  marriage  relation  to  be  in 
accordance  with  natural  laws,  and  essential 
to  tbe  preservation  and  happiness  of  the 
human  race.  It  follows  that  to  avoid  the 
evils  arising  from  the  too-frequent  separa- 
tion of  husbands  and  wives,  the  courts,  as 
guardians  of  the  public  welfare,  should  at 
all  times  enforce,  as  far  as  our  laws  will 
permit,  the  Scriptural  injunction,  "What, 
therefore,  Ood  hath  joined  together,  let  not 
man  put  asunder." 

8.  If  the  instractlon  complained  of  had  ad- 
vised the  jury  that,  to  render  defendant 
liable,  her  conduct  must  have  been  inten* 
tlonally  or  willfully  unjustifiable,  It  would 
have  been  more  accurate;  but  as  the  evi- 
dence clearly  showed  that  her  conduct  was 
not  only  onjnstiflable,  but  willfully  and  In- 
tentionally BO,  the  Instruction  does  not  fur^ 
nish  ground  for  reversal.  Mackey  v.  People, 
2  Colo.  13;  Dyer  v.  McPhee,  fl  Colo.  ITS.  It 
is  said  by  a  standard  author:  "Instructions 
faulty,  or  techolcally  erroneous,  will  not 
work  a  reversal  of  the  Judgment  if  the  Jury 
were  not  misled,  or  if,  as  a  whole,  the  case 
was  fairly  presented  to  them,  and  especially 
If  their  verdict  Is  obviously  correct"  2 
Thomp.  Trials,  S  2401.  In  McBrlde  v.  Tbomp> 
son,  8  Ala.  650,  it  was  held:  "A  charge  to 
the  Jury  must  be  considered  in  reference  to 
tbe  facts  in  the  cause;  and.  If  thus  applied, 
it  Is  correct,  the  judgment  will  not  be  re- 
versed, though,  as  a  universal  proposition^  il 
may  be  erroneous." 

9.  It  Is  assigned  for  error  that  the  court 
allowed  the  Jury  to  award  exemplary  dam- 
ages. The  cause  of  action  In  this  case  arose 
after  the  taking  effect  of  the  act  restoring 
exemplary  damages.  Sess.  Laws  18S9,  p.  64. 
But  it  is  insisted  that  the  Injury  complained 
of  was  not  a  wrong  done  to  the  person  of 
plaintiff.  As  we  hare  seen,  any  one  who 
wrongfully  Induces  a  husband  to  desert  and 
abandon  bis  wifb  commits  an  actionable  in- 
jury against  the  wife.  Such  Injury  Is  a 
wrong  done  to  the  wife  as  an  individual,— as 
a  person.  The  statute  does  not  specify  that 
the  wrong  shall  be  a  physical  or  bodily  In- 
jury. On  the  contrary,  It  allows  exemplary 
damages  when  "tbe  injury  complained  of 
shall  be  attended  by  drcnmstances  of  fraud, 
malice  or  Insult,  or  a  wanton  and  reckless 
disregard  of  fte  Injured  party's  rights  and 
feelings."  These  words  clearly  Import  wrongs 
and  Injuries  other  tban  mere  bodily  wounds 
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or  pecuniary  losses.  They  Include  as  well 
iujuries  affecting  the  mind  and  sensibilities 
at  the  indiTidual,  which  are  often  more  griev- 
ous and  painful  than  mere  material  Injuries. 
The  whole  language  of  the  act,  construed 
together,  forbids  that  the  words  "wrong  done 
to  the  person"  should  be  restricted  to  phys- 
ical or  bodily  Injuries.  In  Bennett  t.  Ben- 
nett, snpra,  It  is  said:  "'An  Injury  to  the 
person,'  within  tbe  meaning  of  the  law,  In- 
cludes certain  acts  which  do  not  Involve 
physical  contact  with  the  person  injured. 
•  *  *  The  Code  of  Civil  Procedure,  in  de- 
fining "iwrsonal  Injury,'  includes  under  that 
head  llbcl,  slander,  'or  other  actionable  In- 
Jury  to  the  person.'  Section  3343,  subd.  9." 
The  court  did  not  err  In  charging  the  jury 
that  If  they  should  find  from  the  evidence 
that  tbe  conduct  of  defendant  was  attended 
by  circumstances  of  malice  or  Insult,  or 
showed  a  wanton  and  reckless  disregard  of 
plaintiff's  rights  and  feelings,  then  they 
might.  In  addition  to  the  actual  damages 
sustained  by  her,  also  award  her  reasonable 
exemplary  damages.  The  charge,  as  a  whole, 
fairly  presented  the  Issue  and  the  law  appli- 
cable to  the  matters  in  controversy,  as  dis- 
closed by  the  evidence.  Considering  the 
nature  of  the  evidence,  the  Jury  could  not 
have  been  misled  by  the  Instructions  as 
given. 

10.  The  damages  were  not  excessive.  In- 
deed, In  one  view,  they  were  scarcely  more 
tnon  compensatory.  Plaintiff  testified  that  her 
husband  transferred  stocks  and  bonds  to  his 
mother,  before  leaving  toe  the  west,  of  the 
value  of  about  $2o,000.  Defendant  would 
not  testify  positively  that  these  bonds  were 
not  of  the  value  of  $10,000  or  $20,000.  but  said 
she  did  not  think  they  were  of  that  value; 
that  her  son  owed  her  f 8,000  or  $10,000;  and 
that  the  residue  of  the  propertj'  was  trans- 
ferred to  her  for  "safe-keeping."  These  flg- 
ures  were  not  coutroUlng  as  a  basis  for  the 
verdlt't,  though  they  were  proper  to  be  laken 
Into  considi'ration.  In  ciises  of  this  kind  no 
absolnte  rule  as  to  the  measure  of  damages 
can  be  laid  down,  and  where  the  right  of  re- 
covery is  clfur  the  court  will  net  disturb  a 
verdict  on  the  ground  that  It  Is  too  much  or 
too  little,  unless  it  Is  gi-ossly  disproportionate 
to  the  rights  of  the  parties,  as  shown  by  the 
evidence.  Wood's  Mayne,  Dam.  U  lO-VTOS. 

The  ivuiainiug  assignments  of  eiror  require 
no  discussion.  The  verdict  cannot  properly 
bp  disturbed  by  an  appellate  court,  and  tbe 
Judgment  of  the  district  court  is  accordingly 
offlriued.  Afilrmed. 

On  Rebearinff. 

1.  It  Is  urccd  for  the  first  time  upon  this 
appliculiou  for  a  reliesiring  tlint  »'Xi'nii)Iary 
damages  are  not  rti-ovenible  in  this  action, 
because  not  siH'cially  declared  for.  The  ar- 
gument is  that  in  this  state,  since  the  decl- 
slou  of  Murphy  V.  Hobbs,  7  Colo.  541,  5 
Pac.  110,  exemplary  damages  are  not  allow- 
able except  upon  statutory  authority,  and 


that  statntwy  damages  must  always  be  qte- 
clally  declared  for.  Where  a  statnte  ex- 
pressly provides  for  the  recovery  ot  damages 
equ^  to  twice  or  three  times  the  actual  dam- 
ages, as  In  case  ot  waste,  or  wrongful  levy 
upon  exempt  property,  the  better  practice  is 
to  declare  specially  upon  the  statute  for  the 
statutory  damages.  In  each  case  theTaltw 
of  the  property  furnishes  a  definite  -standard 
by  which  the  damages  may  be  measured. 
But  where  the  damages  claimed  are  es- 
sentially unliquidated,  as  In  case  of  injury  to 
the  character,  rights,  or  feelings  of  another, 
and  tiio  statute  does  not  specify  any  defi- 
nite limit  to  the  exemplary  damages  allow- 
able, except  that  they  be  reasonable,  the  com- 
mon-law practice  may  be  followed  In  declar- 
ing for  and  awarding  such  damages.  Thus 
tested  the  complaint  states  facts  sufficient  la 
substance  to  support  a  verdict  for  exemplary 
damages.  Moreover,  while  the  complaint 
does  not  contain  the  precise  statutory  words 
upon  which  exemplary  damages  are  allow- 
able. It  does  contain  words  of  like  import 
Race  V.  Oldrldge,  90  111.  2,'W;  Reod  v.  Xorth- 
flcld,  13  Pick.  94;  Day  v.  Woodworth.  13 
How.  3C9;  Wymond  v.  Amsbury,  2  Colo.  213; 
Hallack  T.  Stockdale,  14  Colo.  198,  23  Pac. 
340. 

2.  It  is  further  urged  that  the  trial  court  re- 
fused to  give  to  the  Jury  the  following  in- 
struction: "The  conrt  instructs  the  Jury  tliat 
the  plaintiff  must  prove  her  entire  case  by 
legal  evidence,  and  that  the  admissions  of 
her  husband,  made  to  her  and  testified  to  by 
her,  tliey  will  entirely  disregard  In  consldor- 
Ing  their  verdict."  This  request  to  chanw 
was  contrary  to  the  law  applicable  to  tbe 
Issues  and  the  evidence,  as  ruled  at  tbe  triaL 
See  former  opinion.  If  defendant  desired  a 
written  instruction  In  accordance  with  the 
oral  ruling  of  the  trial  court,  specifying  the 
purpose  for  which  tbe  husband's  declarations 
to  bis  wife  were  competent  as  evidence,  such 
Instruction  should  have  been  requested  at  the 
proper  time.  We  cannot  accede  to  the  view 
that  It  Is  necessarily  erroneous  for  a  trial 
court  to  ondt  to  charge  upon  every  point  of 
a  case,  or  to  omit  to  give  a  correct  in8tru^ 
tion  of  Its  own  motion  upon  every  point  upon 
which  an  Incorrect  instruction  Is  prayed. 
Few  trial  records  could  stand  such  a  test. 
It  is  true  the  Code  proi-ldcs  that  "the  court 
shall  give  such  instructions  ui>on  the  law  to 
the  jury  as  moy  be  necessarj  ;"  but  it  Is  eri- 
dent  that  this  was  not  intended  to  supersede 
the  diligence  of  parties  or  their  counsel,  since 
the  same  section  also  i>rovldes  the  manner  in 

■  which  parties  sholl  prepare  such  special  In- 
!  structlons  as  they  may  desire  to  have  f^ven. 
Code,  i  187.  In  the  present  case  it  Is  evi- 
dent the  Jury  uuderstood  the  purjKwe  tor 
which  the  declarations  of  the  husband  were 
admitted,  and  that  no  special  Instmction 
upon  that  point  was  really  necessary. 

3.  It  is  earnestly  Insisted  that  this  Is  not 
a  case  where  a  verdict  should  be  upheld  up- 
on the  evidence  notwithatand^ig  an  erroneoua 

Digitized  by  VjOOQIC 


Kan.) 


JOGKHEGK  V.  BOABD  OF  GOM'BS. 


621 


InstTDction;  and  In  tills  cast  It  1b  agiOn  tirged 
that  It  was  Inconsistent  tiie  wife  to  com- 
mence suit  against  tbe  mother-in-law,  char- 
ging her  with  causing  tbe  husband's  aban- 
donment and  desration,  and  at  the  same 
time  to  commence  a  suit  against  the  husband, 
chai^ng  him  with  cruelty.  This  argument 
has  but  little  force.  The  erldence  shows  the 
mother  to  have  been  grossly  in  tenlt  for  caus- 
ing her  son  to  abandon  and  forsake  his  wife, 
but  this  misconduct  did  not  necesaarlly  ex- 
cuae  the  son  for  yielding  to  his  mother's  dic- 
tation. The  dlTorce  case  was  reviewed  by 
the  court  of  appeals.  See  Williams  r.  Wil- 
liams, 1  Colo.  App.  284,  28  Pac.  726,  where 
Hr.  Justice  BlE»ell,  speaking  of  the  Identical 
transactions  Involved  In  this  case,  uses  the 
fbnowlng  language:  "It  would  be  an  Idle 
iMag  to  detail  what  took  place  after  his 
mother,  Mrs.  WUllams.  arrived  In  D«iver. 
It  was  a  cruel,  bitter,  imholy  persecution,  A 
weak,  vacillating,  purposeless  son  was  con- 
trolled by  a  dominating  woman,  to  tbe  end 
that  the  tie  which  bound  him  might  be  sev- 
ered." These  remarks  of  the  learned  Judge 
•vere  not  called  to  our  attention  until  our 
formw  opinion  was  announced,  but  they 
fully  confirm  the  view  we  then  expressed. 
Upon  farther  consideration  of  the  evidence 
and  circumstances  of  the  case,  we  feel  con- 
strained to  say  that  the  Jury  were  bound, 
nnder  the  evidence,  to  find  a  verdict  In  ftivor 
of  plaintiff.  Moreover,  the  evidence,  without 
substantial  conflict,  shows  defendant's  con- 
duct to  have  been,  not  only  grossly  unjusti- 
fiable, but  willfully  and  Intentionally  so.  It 
certainly  shows  on  the  part  of  defendant  a 
wanton  and  reckless  disregard  of  plaintiff's 
rights  and  feelings,  and  thus  fally  estab- 
lishes the  foundation  for  exemplary  damages 
under  the  statute.  See  Krench  v.  Deane,  19 
Colo.  ■ — .  36  Pac.  Oil.  The  verdict  la  ob- 
viously correct,  and  though  the  Instruction 
comi^ined  of  Is  erroneous,  as  an  abstract 
proposition  of  law.  It  should  not.  as  was  said 
In  our  former  opinion,  work  a  reversal  of  the 
Judgment 

The  remaining  matters  urged  In  favor  of 
a  rehearing  require  no  discussion.  The  pe- 
tition must  be  denied.   BcheaUng  denied. 


JOCKHECK  et  nl.  v.  BOARD  OF  COM'RS 
OP  SHAWNEE  COl'NTY  et  al. 

(Supreme  Court  of  Kansas.    Sept.  10, 

Btatctsb— Title  — Couwtt-Skat  Site  —  ComtBii- 
XATios— Homestead— Em  I  NEST  Domain  —  PcB- 
iic  UsB— What  Covstititrs  —  Finding  as  to 
Mecessitt— Whbn  Reviewed. 

1.  Chapter  110.  Sess.  Laws  1888.  is  not 
miconstitatiouni  upon  the  Kronnd  that  it  con- 
tains two  subjei.'ts,  which  are  not  expressed  in 
the  title;  the  fonilem nation  of  aitea  for  county 
bniidinffs  and  the  c-oiidomnntion  of  additionnl 
groaod  neceasary  for  the  protection  of  such 
building  lieiOK  germane  and  connected  with 
the  same  subject. 

2.  AVhen  a  board  of  county  oommiBslonors 
desires  to  parchase  or  otherwise  obtain  c«tidn 


lots  as  a  suitable  site  for  a  conrtbonse,  which 
have  been  declared  by  them  as  necessary  for 
that  purpose,  requests  tbe  owner  to  submit  to 
them  a  proposition  in  writing  stating  his  price 
therefor,  and  such  owner  informs  the  commis- 
sioners in  writing  that  he  "will  accept  for  the 
property  $16,500,"  which  is  an  excessive  and 
extortionate  price,  and  the  commissioners  de- 
termine the  price  demanded  is  unsatisfactory 
and  nnreasonable,  they  may  proceed,  under  the 
provisions  of  chapter  110.  Sess.  Laws  1880,  to 
obtain  the  condemnation  of  snch  lots. 

3.  Chapter  110.  Sess.  Laws  1889,  author- 
izes the  condemnation  of  a  suitable  site  for  a 
courthouse,  and  also  authorizes  the  condemna* 
tlon  of  additional  ground  neceasary  for  the 
protection  of  such  a  public  building.  This 
statute  is  ample  authority  to  authorize  tbe 
condemnation  of  ground  for  a  part  of  sudi  a 
Bite.  The  imwer  to  condemn  ground  for  a  suit- 
able Bite  includes  the  pow^  to  condemn  ground 
for  a  part  of  a  site  where  the  county  is  the 
owner  of  lots  or  ground  which,  added  to  the  lots 
or  ground  to  be  condemned,  will  make  a  salt- 
able  site  for  a  courthouse. 

4.  Under  the  superior  or  sovereign  power 
of  eminent  domain,  a  homestead  occupied  by  a 
family  as  a  residence  may  be  taken  and  appro- 
priated for  public  use  without  the  consent  of 
the  owner,  if  full  compensation  is  paid. 

5.  Private  properO"  talten  and  appropri- 
ated as  a  saitahle  site,  or  a  part  of  a  site,  for 
a  courthouse,  under  the  provisions  of  chapter 
110,  Sess.  Laws  1SS9,  is  taken  for  public  nse. 

6.  Where  a  county  owns  six  lots,  whidl 
the  county  commissioners  propose  to  use  as  a 
site,  or  a  part  of  a  site,  for  a  courthouse,  and 
they  determine  that  additional  ground,  adjoin- 
ing thereto,  consisting  of  three  lots,  is  neces- 
sary to  make  such  site  a  suitable  one  for  a 
courthouse,  and  the  Judge  of  the  district  court, 
to  whom  an  application  Is  presented  for  the 
appointment  of  appraisers  to  condemn  such 
lots  or  additional  ground,  also  determines  that 
the  lots  are  necessary  for  a  suitable  site  for  a 
conrthonse,  and  subsequently,  in  an  action,  the 
district  court,  upon  a  re-examination  of  all  of 
the  proceedings  for  condemnation,  decides  that 
the  necL'Bsity  existed  for  the  condemnation  of 
the  lots  for  a  suitable  site  for  a  courthouse, 
held,  that  this  court,  in  reviewing  the  latter 
action,  will  not  interfere  by  declaring  that  no 
sucli  necessity  existed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county. 

Action  by  GarlJockheck  and  Helena  Schafer 
(^ilnst  the  board  of  county  commissioners 
of  Shawnee  county,  Kan.,  and  F.  L.  Steven- 
son, for  an  Injunction.  There  was  an  order 
denying  a  temporary  Injunction,  and  a  Judg- 
ment for  defendants,  and  plaintiffs  bring  es- 
ror.  Affirmed. 

"In  1808,  one  J-A.Schafer  became  the  own- 
er of  lots  127,  120,  and  131  Van  Buren  street. 
In  the  city  of  Topeka,  Shawnee  county,  and 
occupied  and  used  the  same  with  bis  family 
as  a  homestead  from  the  time  he  purchased 
said  lots  until  the  time  of  his  death,  wbldi 
took  place  In  1S72.  That  the  said  J.  A. 
Schafer  died  intestate,  leaving  Rosa  Schafer, 
bis  widow,  and  Helena  Schafer,  his  dnnghter, 
who  was  then  less  than  one  year  old,  as 
his  only  heirs  at  law.  That  Rosa  Schafer 
and  her  said  daughter  continued  to  occupy 
said  lots  as  tbeir  homestead  until  1874,  at 
which  time  Rosa  Schafer  married  Carl  Jock- 
heck,  one  of  the  plalntilb  in  this  case,  and 
that  Carl  Joddkeck  and  Rosa  Joc)$beck»  his 
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wife,  and  raid  Selsaa,  Scfaafw,  his  step- 
daughter, omtlnued  to  occupy  said  premises 
as  tlielr  homestead  from  that  time  contlnu- 
onsly  until  the  death  of  the  raid  Rora  Jo(^- 
heCk,  In  1887.  Said  Rosa  Jockhec^  died  in- 
testate, leaving  as  her  only  heirs  at  law  said 
Carl  Jockheck,  her  husband,  and  said  Helena 
Schafer,  her  daught^,  who  continued  to  occu- 
py raid  invmises  as  their  only  reddence  from 
that  time  to  the  i^esent,  and  are  stlU  so  oc- 
cupying raid  premises,  together  with  a  serv- 
ant girl  who  has  been  living  with  them  t<x 
the  t^  ye^  last  past  That  <m  the  lltb 
day  of  Mfv,  iS&i,  the  board  of  connlT  com- 
missioners of  Shawnee  county.  In  writing, 
requested  the  raid  Cart  Jockheck  and  Hel«ia 
Schafer  to  state  to  the  board  what  they 
would  take  for  raid  lots,  a  copy  of  which  Is 
hereto  attached,  marked  'A.'  That  on  the 
21st  day  of  May,  1894,  said  Carl  Joadieck 
and  Helaia  Schafer,  In  response  to  s^  re- 
quest, raid  that  they  would  take  the  sum  of 
$16,500  for  sfdd  lots,  wid  submitted  said 
proposition  In  writing,  a  oojo'  of  which  is 
hereto  attached,  marked  'B.'  That  said 
board  did  not  Infiwm  said  Carl  Jockheck  and 
Helena  Schafer  whether  they  would  accept 
said  proposition  or  not;  n<n-  did  said  board, 
or  any  one  for  them,  have  any  further  com- 
munication with  raid  Carl  Jockheck  and 
Helena  Schafer  with  regard  to  the  purchase 
of  said  lots;  nor  was  there  any  other  offer 
of  any  kind  whatever  made  1^  said  board 
to  said  Carl  Jockheck  and  Helena  Schafer 
for  said  lots;  nor  did  raid  board  Inform  said 
Carl  Jockheck  and  Helena  Schafbr  that  it 
deemed  the  price  put  on  raid  lots  as  unrea- 
sonable or  unsatisfactory;  nor  was  there  any 
othar  or  further  effort  of  any  kind  or  charac- 
ter made  to  purchase  raid  lots;  but  raid 
board  placed  on  order  on  its  record  of  pro- 
ceedings on  the  22d  day  of  May,  the  day 
after  said  price  was  submitted  to  them,  in 
tiie  absence  of  these  plaintiffs,  and  of  which 
they  bad  no  knowledge  whatever,  except  as 
they  learned  of  such  proceedings  In  the  dally 
papers,  a  copy  of  which  order  Is  hereto  at- 
tached, marked  'C  That,  on  the  23d  day 
of  May,  the  raid  board  made  an  application 
to  the  Judge  of  the  district  court  for  the  ap- 
pointment of  appraisers  to  condemn  raid  lots. 
The  petition  and  the  order  appointing  said 
appraisers,  the  order  of  the  court,  and  the 
report  of  appraisers  are  copied  In  full  and 
set  forth  In  the  petition.  That  these  plain- 
tiffs had  no  knowledge  of  said  application  or 
order  until  after  the  rame  had  been  oli- 
talned.  That  raid  appraisers  so  appointed 
made  their  report  on  the  26th  day  of  May, 
which  was  filed  on  said  day,  a  copy  of  which 
report  is  fully  set  forth  in  the  petition  in  this 
action.  That  on  the  6th  day  of  June,  1804, 
the  amount  of  money  assessed  by  sold  ap- 
praisers was  deposited  by  raid  board  with 
tiie  county  treasurer  of  Shawnee  county,  for 
the  use  and  benetlt  of  Carl  Jockbeck  and 

Helena  Schafer.    That  on  the  day  of 

June.  18B4,  sold  Carl  Jockheck  and  Helena 


Schafer  filed  their  appeal  bond,  and  took  an 
appeal  from  the  award  of  said  appralsos; 
and  that  afterwards,  and  before  the  coni- 
mencement  of  this  suit,  to  wl^  on  tbe  Utb 
aay  of  June,  1804,  said  appeal  was  by 
dismissed,  uid  at  the  time  of  the  commence- 
ment of  this  BoIt  no  appeal  was  praidiog. 
That  the  county  ot  Shawnee  owned  grouud 
for  a  courthouse  site  which  had  boea  piuv 
chased  in  September,  1884.  Tbat  said  site 
Cfmsisted  of  six  lots,  being  a  piece  of  ground 
ISO  feet  square.  That  there  were  other  sites 
In  the  city  of  Topeka  snltabte  for  courthouse 
purposes  which  could  have  been  obtained  by 
purchase  or  otherwise,  but  which  the  board 
made  no  ^ort  whatever  to  obtain.  That 
raid  board  nev»  sou^t  or  inquired  with  ref* 
erence  to  at^  other  site  than  the  one  they 
proceeded  to  condemn,  and  which  Joined  the 
site  they  already  owned.  Tbat  said  board, 
on  the  20th  day  of  Septembw,  1803,  provided 
for  submitting  a  proposltim  for  plans,  etc.. 
for  a  courthouse,  a  copy  of  its  recwd  of 
which  matter,  marked  'BxhlUt  A.*  is  hneto 
attached.  Tbat  on  the  3d  day  of  October. 
1893,  said  board  made  an  order,  a  copy  ctf 
which,  marked  'ExhlUt  B,'  is  hereto  at- 
tached. That  on  the  4th  day  ot  Januaty. 
laidi,  the  raid  board  ento^  into  a  contract 
to  build  raid  courthouse  with  the  defmdant 
F.  L.  Stevenson.  That  tbe  dlmenalon  ot  raid 
proposed  courthouse  Is  173  by  93  feet,  which 
Includes  porticos,  steps,  and  approacbea  A 
copy  of  said  contract  Is  hereto  attaidied. 
marked  'Kxhlblt  C,'  and  Is  made  a  3part 
hereof.  That  raid  contractor,  by  vtaHhie  of 
his  contract  with  raid  board,  was  about  to 
take  possesion  of  tbe  plaintiffs'  said  pn)p?rty 
against  their  consent,  at  the  time  this  actim 
was  commenced.  The  proposed  courthouse 
is  Intended  to  be  built  partly  on  the  six  lot» 
already  owned  by  the  county,  and  partly  on 
tbe  lots  In  controversy,  which  were  1b  tact 
condemned  as  a  part  of  a  courthouse  site." 

The  foregoing  and  the  six  exhibits  hoe^ 
to  attached  are  the  agreed  facts  herein. 

The  Exhibits  A,  B,  and  C  are  as  foDows: 
"A. 

"Topeka,  Kansas,  May  lltb.  1804.  Cart 
Jockheck,  Esq.,  and  Others,  Ownos  of  Lots 
Numbered  127,  129,  131,  Van  Buren  Strwt. 
Topeka,  Kansas:  By  action  of  the  board  had 
October  3,  1893.  and  recorded  at  pope  335 
of  Journal  D,  the  board  found  that  in  tbe 
O'ection  of  a  new  courthouse,  It  woidd  be- 
come necessary  for  the  county  to  obtain  tttie 
to  lots  numbered  127,  129,  and  131.  Van 
Buren  street,  city  of  Topeka,  as  additional 
ground  on  which  to  erect  raid  courthou!$e. 
The  board  of  county  commissioners,  there- 
fore, acting  for  the  county,  respectful!}-  .ink 
that  you  submit  to  the  board  a  proposttlMi, 
in  writing,  stating  the  price  at  which  you 
wlil  convey  same  to  the  county  by  full,  un- 
incumbered, in  fee  atwolute;  the  payment  to 
be  made  in  cash,  on  presentation  of  dooil  ac- 
companied by  usual  abstract  with  cerUflcate 
ot  county  attorney  as  to  niQclency  ot  con- 
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Teyance  and  charact^  of  title.   By  ordw  of 
the  board.    J.  Lee  Knight,  Chairman.  At- 
test:   a  T.  MeCabe  [Seal],  County  Clerk." 
"B. 

"Topeka,  Kansas,  May  21,  '94.  To  the 
Honorable  Board  of  County  Commissioners 
of  Shawnee  County,  Kansas— Gentlemen ; 
Your  commimicatloti  of  the  11th  inst,  in 
which  you  inform  us  that,  In  the  erection  of 
a  new  conrthonse,  It  will  become  necessary 
for  the  county  to  obtain  title  to  lots  num- 
bered 127,  129,  and  181  on  Van  Baren  street, 
city  of  Topeka,  etc.,  has  been  received;  and, 
in  answer  to  your  request  that  we  submit  to 
your  honorable  board  a  proposition.  In  writ- 
ing, stating  the  price  at  which  we  will  con- 
vey the  same  to  the  county  by  full,  unin- 
cnmbered  title,  In  fee  absolute,  iwyments  to 
be  made  in  cash,  and  deed  accompanied  by 
usual  Hbetract,  with  c«^lficate  of  county  at- 
torney as  to  the  Bufflciency  of  conveyance 
and  character  of  title,  we  i-espectfnlly  reply, 
stating  that,  In  Tiew  of  the  Improvements 
upon  said  property,  the  valae  of  other  prop- 
erty adjacent,  and  all  the  circumstances  at- 
t«iding  the  locaticm,  we  will  take  as  com- 
pensation for  said  property  the  sum  of  six- 
teen thoosand  five  Imndred  ($16,500.00)  dol- 
lare,  upon  the  terms  Indicated  In  your  let- 
ter of  Inquiry.  Very  respectfully,  yours, 
Helena  Schafer.    Carl  Jockheck." 

"C. 

"Proceedings  of  May  22d.  Courthouse  Site. 
Now  comes  on  for  hearing  the  proposition  of 
Helena  Schafer  and  Carl  Jockheck  to  sell  to 
the  county  lots  numbw-ed  one  hundred  and 
twenty-seven  (127),  one  hnndred  and  twenty- 
nine  (129),  and  one  hundred  and  thirty-one 
(131)  on  Van  Buren  street,  city  of  Topeka, 
as  additional  ground  for  the  courthouse  site, 
for  sixteen  thousand  five  hundred  ($16,500.00) 
dollars;  and.  it  appearing  to  the  board  that 
such  sum  of  sixteen  thousand  five  hundred 
($1C,500.00>  dollars  Is  an  unreasonable  and 
unsatisfactory  price  for  said  lota,  it  Is  by  the 
board  ordered  that  such  proposition  of  said 
Helena  Schafer  and  Carl  Jockheck  be,  and 
the  same  Is  hereby,  rejected.  It  is  further 
cwdered  that  the  county  attorney  be  ordered 
to  commence  a  suit  to  condemn  said  lots  un- 
der section  sixteen  hundred  and  thirty-nine 
(10.39),  Gen.  Stat  of  1889.  In  district  court, 
Shawnee  county." 

The  other  exhibits  are  omitted. 

This  action  was  commenced  in  the  court 
below  on  the  11th  day  of  June,  1S04,  to  re- 
strain and  forever  enjoin  the  board  of  com- 
missioners of  the  county  of  Shawnee  and  F. 
It  Stevenson,  their  agents,  servants,  and  em- 
ployes, from  taking  possession  of  the  land 
heretofore  described,  or  In  any  way  Inter- 
fering with  the  plalntifTs'  nsc  or  occupancy 
of  the  same;  and.  also,  tliat  the  said  defend- 
ants, upon  tlie  final  hearing  of  siiid  action,  be 
forever  barred  from  setting  up  any  right, 
title,  or  claim  to  the  property,  and  that  they 
IMiy  all  costs.  Upon  the  22d  day  of  June, 
1891,  the  motion  of  plaintiffs  for  a  prelim- 


inary injunction  against  the  defendants,  as 
prayed  tor,  was  heard  and  determined  up<Hi 
the  petition  and  the  agreed  statement  of 
facta  signed  by  the  parties.  After  argument 
and  full  consideration  thereof,  the  court 
found  In  faTor  of  the  dL'fendants,  and  against 
the  plaintiffs,  and  refused  the  temporary  In- 
junction. Tbereupou  the  plaintlflFs  announced 
in  open  court  that  they  elected  to  stand  up- 
on their  petition  and  the  facts  as  agreed  to 
as  upon  final  trial,  and  gave  notice  of  appeal. 
The  court  then  rendered  Judgment  In  favor 
of  the  defendants,  and  against  the  plaintiffs, 
for  costs.  The  plaintiffs  excepted  to  the  rul- 
ings and  decision  of  the  court  in  denying 
their  motion  tor  temporary  injunction,  and 
also  in  giving  judgment  In  favor  of  the  de- 
fendants against  themselves.  The  plaintiffs 
bring  the  case  h»e. 

Vance  &  Campbell  and  W.  0.  Webb,  for 
plaintiffs  In  error.  H.  C.  Sofford,  for  defend- 
ants In  «rw. 

HORTON,  C.  J.  (after  stating  the  facts). 
Section  1,  c.  110,  Seas.  Laws  1889,  provides 
"that  when  the  board  of  county  commission- 
ers of  any  county  in  this  state  cannot,  by  pur- 
chase or  otherwise,  obtain  a  suitable  site  for  a 
court  house,  jail,  or  other  county  building, 
or  obtain  additional  ground  necessary  for  the 
protection  of  any  court  house,  or  other  coun- 
ty building  at  a  reasonable  or  satisfactory 
price,  said  board  of  county  commlssionera 
may  apply  to  the  judge  of  the  district  court 
of  the  district  in  which  the  county  Is  situ- 
ated, asking  for  the  condemnation  of  such 
site  or  additional  ground  to  such  site,  de- 
scribing the  same."  Gen.  St  1889,  pars. 
1639-1642.  On  Alay  11,  1894,  the  county 
commissioners  of  Shawnee  county  notified. 
In  writing,  Carl  Jockheck  and  Helena 
SchafM",  the  plaintiffs,  "that.  In  the  erection 
of  a  new  courthouse,  It  would  be  necessary 
for  the  county  to  obtain  title  to  lots  one 
hundred  and  twenty-seven,  one  hundred  and 
twenty-nine,  and  one  hundred  and  thlrtj'-one 
on  Van  Buron  street,  in  the  city  of  Topeka, 
as  additional  ground  upon  which  to  erect 
the  same,"  and  requested  "that  they  submit 
to  the  Iward  a  proposition,  in  writing,  stating 
what  price  they  would  convey  the  same  to 
the  county  in  fee  absolute."  On  May  11, 
1S04,  the  plaintiffs  Informed  the  county  com- 
missioners, in  writing,  that  they  would  ac- 
cept for  the  iffoperty  $16,500.  At  a  meeting 
of  the  county  commissioners,  on  May  22, 
1S94,  It  was  determined  that  the  price  de- 
manded for  the  lots  "was  unsatisfactory  and 
unreasonable."  After  the  county  commis- 
sioners could  not  obtain,  by  purchase  or 
otherwise,  the  lots  belonging  to  tlie  plaintiffs 
as  a  part  of  the  site  for  the  courthouse,  pro- 
ceedings were  had  under  the  provisions  of 
the  statute  for  their  condemnation.  Sess. 
Laws  1889,  c.  110;  Gen.  St  18S9,  pars.  1639- 
1642.  On  the  6th  of  June,  1894,  the  amount 
of  the  awai-d  made  by  the  appraisers  was 
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deposited  with  the  county  treasurer  for  the 
owners  of  the  lots.  The  county  commisslon- 
then  attempted  to  take  possession  of 
the  lots,  and  this  action  was  Instituted  on  the 
11th  day  of  June,  18SH,  to  prevent  them  from 
taking  possession  or  In  any  way  interfering 
with  the  plaintiffs'  use  and  occupancy  of  the 
same. 

1.  It  appears  from  the  record  that  the 
plaintiffs,  within  10  days  from  the  filing  of 
the  report  of  the  appraisers,  apiM»iled  from 
the  award,  as  permitted  by  the  provisions  of 
the  statute.  This  appeal  was  taken  after  the 
plaintiffs  had  knowledge  of  all  of  the  pro- 
ceedings of  the  county  commissions^  In  con- 
demning the  lots.  The  appeal  enabled  the 
plaintiffs  merely  to  litigate  the  question  as 
to  the  amount  of  damages  which  they  should 
recover,  and  nothing  dse.  It  did  not  and 
could  not  dlBtnrb  the  condemnation  of  the 
lots.  Rallrond  Co.  t.  Martin,  29  Kan.  750. 
After  the  appeal  was  perfected,  the  plain- 
tiffs, before  commencing  this  action,  dismiss- 
ed the  same.  It  is  doubtful  whether  tiie 
plaintiffs,  having  fully  recognized  all  of  the 
IK-oceedlngs  of  condemnation  by  their  ap- 
peal to  determine  the  amoimt  of  damages 
for  the  taking  of  the  lots,  can  now  be  heard 
to  question  such  proceedings.  This,  howev- 
er, we  need  not  decide.  If,  after  having  cho- 
sen to  appeal,  they  had  continued  to  pursue 
that  remedy,  it  Is  clear  they  could  not  have 
Instituted  this  action.  Xte4sner  v.  Strong,  24: 
Kan.  410.  Clearly,  all  Irregularities,  if  auj-. 
In  the  proceedings  of  the  condemnation,  have 
been  waived.  The  only  important  questitm 
for  our  consideration  is  whether  the  county 
commissioners  had  authwlty  under  the  stat- 
ute to  condemn  the  lots  as  a  site  for  the  coiurt- 
house,  or  as  additional  ground  to  such  site. 

2.  It  Is  clearly  apparent  from  the  record 
that  the  county  commlailonnB  could  not  ob- 
tain the  lots,  by  purchase,  or  otherwise,  at  a 
reasonable  or  satisfactory  price.  The  plain- 
tiffs demanded  for  the  same  910.500.  The 
appraisers  allowed  $9,000.  The  appeal  from 
the  award  of  the  appraisers  having  been  dis- 
missed, it  must  be  assumed  that  the  award 
allowed  full  compensiitlon  for  the  lots.  The 
price,  therefore,  demanded  by  the  pluintiffH. 
was  not  only  excessive,  but  extortionate.  If 
the  statute  authorizes,  ns  we  think  It  does, 
the  condemiiailou  of  any  lots  for  a  site,  or 
a  part  of  a  site,  for  a  courthouse,  then,  upon 
the  record  before  us.  proper  proceed  iujis  were 
taken  by  the  county  commissioners  for  the 
condemnation  of  the  lots  In  dispute. 

3.  It  is  insisted  tiiat  tlie  statute  docs  not 
authorize  tbe  condemnation  of  any  ground 
for  a  part  of  a  site,  unless  the  additional 
gi-ound  is  necessary  for  the  protection  of  the 
courUiouse.  It  is  urged  tliat  "the  statute 
places  a  limitation  to  condemn  additional 
ground.  Having  given  the  power  to  condemn 
a  site,  it  then  defines  when  and  under  what 
circumstances  additional  ground  can  lie  con- 
demned, and  that  excludes  tlie  condemnation 
of  additional  ground  for  auy  other  purpose." 


It  appears  that  prior  to  September,  1803,  the 
couuty  of  Shawnee  was  the  owner  of  lots 
133,  135,  137,  139,  141,  and  143,  on  the  north- 
west corner  of  Fifth  and  Van  Buren  streets, 
opposite  the  county  jail,  and  that  the  Iota, 
with  additional  ground,  were  a  suitable  site 
for  the  courthouse.  On  the  20th  of  Septem- 
ber, ISiKt,  the  coun^  commissioners,  having 
imder  consideration  the  advisability  of  8Ul>- 
mittiug  a  proposition  to  the  voters  of  Shawnee 
county  to  build  a  new  courthouse,  ordered,  for 
the  information  of  tbe  pubhc.  plans  to  be 
made  and  printed  for  distrilmtion  throughout 
the  county,  with  estimates  for  the  cost  of  a 
courthouse  to  be  constructed  upon  the  north- 
west corner  of  Fifth  street  and  Van  Buren 
street,  on  the  lots  owned  by  the  county,  to- 
gether with  additional  ground  adjoining 
thereto,  to  be  obtained,  if  necessary,  ttirou^ 
condemnaticm  proceedings.  On  the  3d  of  Oc- 
tober, 1S93,  the  board  deto-mlned  that  three 
lots,  or  7S  feet,  fronting  on  Van  Buren  street, 
adjoining  tbe  lots  owned  by  the  county,  were 
necessary  in  connection  with  the  otfao-  lots 
for  a  suitable  site  for  the  courthouse.  These 
lots,  so  fronting  on  Van  Buren  street,  were 
the  lote  127,  ISO,  and  131  referred  to  In  the  pe- 
tition. Subsequently,  upon  application  made  to 
the  Judge  of  the  district  court  of  Shawnee 
county,  three  dlslnt^vsted  freeholders  were 
appointed  to  appraise  and  condemn  these 
lots  as  the  site,  or  as  a  part  of  the  site,  for 
the  courthouse.  Tbe  statute  authorizing  the 
condemnation  of  ^und  tat  a  suitable  Ate 
tor  a  courUiouse  Is  ample  autiiority  to  con- 
demn ground  for  a  part  of  a  site-  The  great- 
er Includes  the  less.  The  statute  not  oul; 
gives  authority  to  condemn  &  suitable  site 
for  a  courthouse,  but  also  adds  that  addl- 
tlona;  ground  necessary  tor  tbe  protection  of 
a  courthouse  may  be  condemned.  Evidently, 
the  statute  intended  that  after  a  site  had 
been  selected,  If  a  courthouse  was  erected, 
or  was  being  erected,  and  additional  jtround 
was  uecessary  for  the  protection  thereof, 
which  could  not  be  obtained,  by  purchase 
or  otherwise,  at  a  reasonable  and  satisfacto- 
ry price,  then  tbe  additional  ground  could  be 
condemned.  In  this  case  the  couuty  owned 
several  lots.  It  was  not  of  sntHclent  extent 
for  a  suitable  site  for  a  courthouse.  Other 
lots  or  ground  were  needed  to  make  the  site 
suitable.  Because  tbe  couuty  owns  a  part 
of  a  site  wliich,  witli  additional  ground,  may 
become  a  suitable  site.  It  Is  not  thereby  pre- 
vented from  obtaining,  under  pnK'cediugs  of 
coiidcnmatlon,  otlicr  lots  or  ground  to  com- 
plete the  site.  Such  a  construction  of  the 
statute  would  necessarily  defeat  its  ptirpose 
in  some  cases. 

4.  It  is  next  insisted  that  the  lota  in  iMa- 
pntG  constitute  the  homestead  of  the  plain- 
tiffs. iK'ing  occupied  by  tlicm  as  a  residence: 
ond.  tlierefore.  tliat  they  are  exempt  from 
being  taken  or  eondenmed.  under  the  provi- 
sions of  said  chapter  110.  .Tudge  Cooley  de- 
fines tlie  iH>wer  of  eminent  domain  as 
"the  rightful  authority,  wliich  exists  in  ev- 
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ery  soTereignty,  to  control  and  regulate  those 
rights  of  a  public  nature  which  pertain  to 
its  citizens  In  common,  and  to  appropriate 
and  control  individual  property  for  the  pub- 
lic benefit,  as  the  public  eafety,  necessity, 
convenience,  or  welfare  may  demand."  Wap. 
Proc.  Rem.  par.  242:  "The  right  which  be- 
longs to  the  society  or  to  the  sovereign  of 
disposing,  In  case  of  necessity  and  for  the 
public  safety,  of  all  the  wealth  contained  In 
the  state,  is  called  the  eminent  domain." 
Lewis  says:  "That  eminent  domain  is  not 
of  the  nature  of  any  estate  or  Interest  In 
property,  reewved  or  otherwise  acquired,  but 
simply  a  power  to  appropriate  iudivldoal 
property  as  the  public  necessities  require, 
and  which  pertains  to  sovereignty  as  a  nec- 
essary, constant,  and  Inextinguishable  attrib- 
ute." Lewis,  Em.  Dom.  (Ed.  18S8)  p.  9,  8  3. 
The  state  has  been  in  existence  over  30  years, 
and  during  all  of  that  time  the  power  of  emi- 
nent domain  lias  been  ex^clsed  over  home- 
steads in  the  laying  out  of  highways  and 
locating  railroads.  The  right  to  take  a  home- 
stead under  the  power  of  eminent  domain 
has  never  before  been  seriously  questioned 
in  the  courts.  As  this  power  Is  an  incident 
of  sovereignty,  and,  by  all  the  decisions.  Its 
existence  "is  indispensable  and  Incontesta- 
ble" In  every  state,  It  cannot  be  possible  that 
It  was  destroyed  by  the  constitution,  unless 
there  Is  an  explicit  provision  prohibiting  Its 
exercise.  No  such  provision  exists  in  the 
fundamental  law.  Section  0,  art  15,  ordain- 
ing that  a  homestead  shall  be  exempt  from 
a  forced  sale  under  any  process  of  law,  ex- 
cept for  taxes,  purcha,se  money,  or  improve- 
ments thereon,  does  not,  in  our  opinion,  have 
application.  Said  section  does  not  destroy  or 
limit  this  power.  In  this  state  a  homestead 
may  consist  of  IGO  acres  of  farming  land,  or 
of  1  acre  wltbln  the  limits  of  an  incorporated 
town  or  city;  and,  If  homesteads  cannot  be 
appropriated  for  public  use  against  the  con- 
sent of  the  owners,  then  within  the  improved 
and  thickly-settled  portions  of  the  state  the 
power  of  eminent  domain  would  have  little 
or  no  operation.  The  laying  ont  and  con- 
struction of  public  highways  and  railroads 
would  almost  cease,  unless  excessive  or  ex- 
toi-tionate  prices  were  paid  for  rights  of  way. 
In  Railroad  Co.  v.  Anderson,  42  Kan.  297, 
21  Pac.  1050,  the  writer  of  this  said:  "In  my 
opinion,  condemnation  proceedings  may  be 
commenced  and  carried  on  against  the  o\vner 
of  the  homestead.  The  power  of  the  state 
to  appropriate  the  property  is  nnquostlouod, 
but  the  right  of  the  owner  to  be  paid  for  It  la 
secured  bj'  the  constitution.  The  power  of 
the  state  Is  subject  to  no  restrictions  but  Uiat 
of  making  compensation." 

5.  Further,  it  Is  Insisted  that  the  legtsla- 
tnre  has  no  power  to  pass  an  act  authorizing 
the  taking  of  private  property  for  a  coiu-t- 
taoase  site.  "The  necesslQ',  expediency,  or 
propriety  of  exercising  the  power  of  eminent 
domain,  and  the  extent  and  manner  of  Its 
exercise,  are  questions  of  general  public  poli- 
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cy,  and  belong  to  the  legislative  department 
of  the  govei'ument"  Lewis,  Em.  Dom.  1 162. 
The  legislatui'e,  in  providing  for  the  con- 
demnation of  private  property,  must  deter- 
mine, in  the  first  instance,  whether  the  use 
for  which  It  Is  to  be  condemned  Is  a  public 
one.  But  this  determination  Is  not  final. 
■Whether  a  particular  use  is  public  or  not 
Is  a  question  for  the  judiciary.  "But  prop- 
erty taken  for  public  buildings  of  all  kinds, 
such  as  courthouses,  jails,  public  schools, 
markets,  almshouses,  and  the  like,  is  taken 
for  public  use.  The  right  has  been  qnes-- 
tloned  in  some  decisions,  but  never  denied 
In  any  decided  case."  Lewis,  Em.  Dom.  § 
174;  Cooley,  Const.  LIm.  (Gth  Ed.)  c.  15,  p. 
655.  In  this  particular  case,  whether  the  req- 
uisite necessity  existed  to  authorize  the 
taking  of  the  plaintiffs'  lots  was  determined 
by  the  commissioners  of  Shawnee  county  and 
by  the  judge  of  the  district  court  of  that 
coimty,  when  he  passed  upon  the  appliea- 
tiMi  presented  to  him  for  the  appointment  of 
appraisers  to  make  the  condemnation.  Sub- 
sequently, in  this  action,  the  district  court  of 
Shawnee  county  re-examined  the  proceed- 
ings for  the  condemnatioti,  and,  In  refusing 
the  injunction  prayed  (or,  afllrmed  that  the 
requisite  necessity  existed  for  the  taking 
of  the  lots.  Under  all  of  these  circumstan- 
ces, this  court  will  not  Interfere  by  declaring 
that  no  such  necessity  existed  for  this  com- 
pulsory mode  to  procure  or  complete  the  site 
for  the  courthouse. 

6.  Finally,  It  is  urged  that  chapter  110  is 
nncfHiatttutlonal.  beonnw  It  is  alleged  that  It 
contains  two  subjects,  which  are  not  express- 
ed In  the  title.  This  is  not  tenable.  The  con- 
demnation of  sites  for  county  buildings  and 
additional  ground  necessary  for  the  protec- 
tion of  Buch  buildings  Is  germane  and  con- 
nected with  the  same  subject 

The  judgment  of  tlie  district  court  will  be 
affirmed.  All  the  Justices  concurring. 

HUBBAHD  T.  ALAMO  IRRI&ATTNG  ft 
MANUP'G  CO. 

(Supreme  Court  of  Kansas.   June  9,  1S94.) 

Concurring  opinion.    For  prlncl[)al  opinion, 
see  3U  Pac.  1053. 

HOHTOX,  C.  J.  I  think  that  tlie  principle 
announced  In  Peak  v.  Elllcott  30  Kan.  156,  1 
Pac.  499,  and  Elllcott  v.  Barnes,  31  Kan.  170, 
1  Pac.  707,  ought  not  to  be  extended.  In 
Peak  V.  Elllrott,  supra,  It  was  observed  that 
"Wherever  a  fiduciary  rclatiouslilii  exists, 
and  money  coming  from  tlie  trust  lies  In  tlie 
bauds  of  the  person  standing  in  that  rela- 
tionship. It  can  be  followed  by  the  principal, 
and  separated  from  any  money  of  the  wrong- 
doer." If  Lord  had  real  estate  at  the  time 
of  his  death,  which  was  acquired  before  the 
sale  of  any  of  the  bonds  referred  to  in  the 
petition,  no  trust  can  be  impresised  thereon 
to  repay  the  Alamo  Company  for  any  of  the 
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proceeds  of  the  bonds  received  by  Lord  In  bis 
lifetime.  District  Tp.  of  Eureka  v.  Farmers' 
Bank  V.  Fontanelle  (Iowa)  55  N.  W.  342; 
McClure  v.  Board  (Colo.)  34  Pac.  763.  In  or- 
der to  establish  a  trust,  it  must  be  shown 
that  the  estate  in  the  bands  of  the  adminis- 
trator has  been  actually  augmented  by  the 
trust  fund;  otherwise,  the  rights  of  the  com- 
pany are  not  superior  to  those  of  the  general 
creditors  of  the  estate.  If  a  trust  is  to  be  es- 
tablished, It  must  be  on  the  ground  that  the 
proceeds  of  the  bonds  not  paid  over  &t  the 
death  of  Lord  hare  increased  his  estate,  and 
that  such  Increase  came  Into  the  hands  of  the 
administrator. 

DUNCAN  T.  HAWN  et  al.    (No.  18,176.) 

(Sapreme  Goart  of  California.   Sept.  5,  1894.) 
Thbesher's  Lien — AssioNMEnr  of  Debt — 
Effect. 

Where  a  lien  has  been  acquired  onder 
8L  1885,  p.  109,  by  person  performing  work 
in  or  about  a  threshiDg  machine  while  engaged 
in  threshing,  the  eame  passes  hy  the  aseign- 
ment  of  the  debt  under  which  it  was  acqoired. 

In  bank.  Appeal  from  superior  court,  Fres- 
no county;  M.  K.  Harris,  Judge. 

Action  by  George  O.  Duncan  against  C.  H. 
Hawn  and  others  to  foreclose  a  lien  on  a 
threshing  machine.  Judgment  was  rendered 
for  plaintiff,  and  defendants  appeal  Af- 
firmed. 

Oea  D.  Obnrch,  for  appellantB.  W.  D.  Qra- 
dy  and  James  Gallagher,  for  respondent. 

VAN  FLEET,  J.  An  act  of  the  legislature 
entitled  "An  act  to  secure  the  wa^res  of  per- 
sons employed  as  laborers  on  threshing  ma- 
chines" (St  1885,  p.  109)  provides: 

"Section  1.  Every  person  performing  work 
or  labor  of  any  kind  in,  with,  about  or  upon 
any  threshing  machine,  the  engine,  horse- 
power, wagons  or  appurtenances  thereof, 
while  engaged  In  threshing,  shall  have  a  lien 
upon  the  same  to  the  extent  of  the  value  of 
his  services. 

"Sec.  2.  The  Hen  herein  given  shall  extend 
for  ten  days  after  the  person  has  ceased  such 
work  or  labor. 

"Sec.  3.  If  Judgment  shall  be  recovered  In 
any  action  to  recover  for  said  services  for 
work  or  labor  performed,  and  said  property 
shall  be  sold,  the  proceeds  of  such  sale  shall 
be  distributed  pro  rata  to  all  judgment  cred- 
itors, who  have  within  ten  days  begun  suits 
to  recover  judgments  for  the  amoimt  due 
them  for  such  work. 

"Sec.  4.  The  Hen  shall  expire  unless  a  suit 
to  recover  the  amount  of  the  claim  is  brought 
within  ten  days  after  the  party  ceases  work," 

Plaintiff,  as  assignee  of  the  claims  of  cer- 
tain laborers  who  had  performed  work  of  the 
character  provided  for  In  the  act  with  the 
threshing  machine  of  the  defendants,  brought 
this  action  with  the  10-days  limitation  to 
enforce  and  foreclose  a  lien  for  the  value  of 
said  labor.   The  court  b^w  gare  Judgment 


Buataining  plalntifPs  right  to  the  Uen,  and 
directing  a  sale  of  the  property  for  Its  aatta- 

faction.    The  defendants  appeal 

The  mat^ial  question  Involved  In  the  ap- 
peal Is  whether  the  lien  given  by  the  Btatnte 
passes  by  the  assignment  of  the  obligation 
It  is  given  to  secure.  It  being  conceded  that 
the  assignments  were  sufficient  in  form  to 
convey  any  rights  which  could  pass  tinder  the 
law.  There  Is  a  conflict  In  auth<Hlty  from 
other  states  as  to  whether  statutory  Ueais  of 
the  class  created  by  the  act  In  questton  pan 
by  assignment  of  the  debt;  some  of  the  aO' 
thorltles  holding  that  It  is  strictly  a  personal 
right,  and  dies  unless  asserted  In  the  hands 
of  the  one  for  whose  benefit  It  is  primarily 
given;  while  other  cases  hold  in  effect  that, 
being  given  as  security  for  the  performance 
of  the  obligation,  it  becomes  an  incident 
which  follows  it  upon  assignment  What- 
ever may  be  the  rtUe  In  other  states,  la  the 
absence  of  statutory  regnlatloo  it  would  seem 
that  the  Code  solves  the  question  here  pre- 
sented. Section  2909  of  the  Civil  Code, 
speaking  on  the  subject  of  liens  In  general, 
declares  that  "a  lien  Is  to  be  deemed  acces- 
sory to  the  act  for  the  performance  of  which 
It  Is  security;"  and  section  1084  of  the  same 
Code,  relating  to  the  effect  of  transfer,  pro- 
vides that  "the  transfer  of  a  thing  transf^ 
also  all  its  Incidents,  nnless  expressly  except- 
ed.*' The  language  of  section  2909  may  be 
taken  as  referring  to  perfected  and  subsist- 
ing liens.  It  la  to  be  observed  that  the  stat- 
ute under  consideration  does  not  give  a  mere 
right  to  establish  a  lien,  but  by  its  terms  ipso 
facto  on  the  cessation  of  work  there  results  by 
operation  of  the  statute  a  perfected  and  es- 
tablished Hen,  which  subsists  for  a  i>eriod  of 
10  days,  without  the  filing  of  notice  or  other 
affirmative  act  by  the  laborer.  Under  the 
rule  atmve  declared,  this  lien  becomes  an  In- 
cident of  the  primary  obllgation,~the  debt 
due  the  laborer,— the  right  to  which  must  be 
hold  to  pass  by  assignment  of  the  latter,  nn- 
less there  Is  something  In  the  act  creating  It 
which  takes  it  out  of  this  general  rule  pre- 
scribed by  the  Code.  We  find  no  such  lim- 
itation in  the  act.  It  neither  In  terms  nor  by 
implication  tends  to  restrict  the  right  to  en- 
force the  lien  to  the  laborer.  Its  primary 
purpose  is  the  benefit  and  protection  of  the 
laborer  in  securing  his  hire,  and  tt  is  obvious 
that  this  purpose  would  be  largely  destroyed 
by  any  such  restriction.  As  suggested  by 
the  supreme  court  of  Maine  In  speaking  of  a 
similar  Hen:  "The  object  of  the  statute  giv- 
ing the  Hen  is  to  make  certain  the  payment 
for  the  labor;  •  •  •  and  it  would  detract 
much  from  the  benefit  designed  to  be  con- 
ferred to  hold  that  the  laborer  must  neces- 
sarily personally  Incm"  aU  the  del^  and  ex- 
pense that  not  unfrequeritly  arise  from  the 
tedious  litigation  which  follows  an  effort  to 
enforce  a  Uen  of  this  sort  at  the  peril  of  los- 
ing It  altogether."  Murphy  v.  Adams,  71 
Me.  118.  In  that  case,  as  here,  the  court 
were  passing  upon  the  question  of  the  assign. 
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abUlly  of  a  Iten  of  this  character,  and  It  Is 
tbere  further  said:  "The  claims  of  laborers 
secured  by  statute  lien  stand  substantially  In 
tiiis  respect  upon  the  same  footing  as  those  of 
mechauica  The  weight  of  authority  and  rea- 
soning is  in  favor  of  the  assijfnabiUty  of  the 
lien  of  a  mechanic,  and  the  right  <HC  his  as- 
signee to  assert  his  claim  in  the  same  manner 
and  to  the  same  extent  as  the  mechanic 
could."  Indeed,  independently  of  the  prov^ 
sions  of  our  Code,  we  should  be  strongly  in- 
clined to  the  conclusion  alwve  expressed. 
The  conflict  upon  the  subject  has  doubtless 
largely  arisen  from  a  failure  to  distioguish 
between  common-law  liens,  to  the  existence 
ot  which  possession,  actual  or  consti'UctlTe,  la 
neceasary,  and  those  liens  of  purely  Btatutory 
origin  which  had  no  existence  at  common 
law.  In  the  case  of  Rogers  t.  Hotel  Co.,  4 
Neb.  57,  the  court,  in  discussing  a  lien  given 
by  the  statate,  point  out  this  distinction,  sav- 
ing: "Liens  of  this  kind  are  clearly  defined 
and  regulated  in  the  civil  law,  but  mt- 
known  to  the  common  law.  The  proceed- 
ing is  entirely  statutory.  *  *  *  At  common 
law,  the  assignment  of  a  choae  In  aeOon  warn 
entirely  prohibited.  •  •  •  Section  30  at 
the  Code  of  OivU  Procednre  proTtdea  that  the 
assignee  ot  a  thing  In  action  may  maintain 
an  actum  thoeon  in  his  own  behalf,  w  the 
name  of  the  asslgnwr.  •  •  •  An  action  of 
this  kind  can  be  maintained  by  the  assignee, 
unless  the  lieu  is  strictly  personal,  so  that 
it  la  lost  the  moment  it  Istranafenred.  *  •  • 
Its  continuance  In  no  sense  depends  on  re- 
taining possesion  of  the  proptf  tjr.  It  is  as 
complete  and  ample  security  tor  the  pv- 
ment  of  the  debt  as  a  mortgage  of  the  same 
Inttfesit  It  depends  on  no  conUngCTcy  tot 
its  contUraance  during  the  time  prescribed  by 
the  statate."  In  Kerr  t.  Moore,  54  Miss.  288, 
qpealdng  of  a  laborer's  Uen  nndor  the  agri- 
cultural lien  law,  the  court  said:  "The  lien 
given  by  law  to  the  laborv  for  his  wages  has 
been  properly  likened  to  that  of  a  mechanic 
or  material  man  for  what  Is  due  him.  •  •  • 
The  decided  weight  of  authority  and  reason- 
ing, according  to  our  view,  is  In  favor  of  the 
assignability  of  the  11m  of  a  mechanic,  and 
the  ri^t  of  his  assignee  to  assert  Us  claim 
and  enforce  the  lien  In  the  same  manner  and 
to  the  same  extent  that  the  medianic  ooold. 
This  view  was  sustained  by  the  following  au- 
thorities: laege  v.  Bosslenx.  16  Grat  BS; 
TutUe  T.  Howe,  14  Minn.  160  (Oa  113); 
Skyrme  t.  Mining  Co.,  8  Nev.  219;  Davis  t. 
Btlsland,  IS  WalL  600;  Rittsr  t.  Stevenson, 
7  OaL  388;  PblL  Hech.  Uens,  f  56.  *  •  • 
This  view  better  accords  with  the  general  pol- 
icy of  oar  law,andtikeeplrttandpiirposeof  the 
act  which  gives  the  laborer  a  Uen,  than  the 
contrary  view."  Liens  which  are  not  merely 
declaratory  of  the  common  law  do  not  re- 
quire posaestfon  to  support  them.  They  have 
the  same  operation  without  possession,  and 
the  same  efficacy  as  common-law  liens  have 
with  possesBttm,  and  the  assignment  vt  the 
claim  curies  with  it  the  right  to  the  Uen..  21 


the  existence  of  the  Uen  does  not  dq^d  np- 
on  possession.  It  may  be  assigned.  1  J<mes, 
Liens,  18  104,  890.  The  cases  relied  upon  by 
appdOants  do  not  support  their  contention. 
In  Mills  V.  Land  Co.,  87  GaL  251,  32  Pac.  169. 
the  court  simply  hold  that  the  mere  right  of 
a  laborer  or  material  man  to  create  a  lien 
under  the  mechanics*  Uen  law  is  a  personal 
light,  which  cannot  be  assigned.  This  is  ob- 
vioudy  correct,  since,  until  perfected  by  filing 
proper  notice,  It  Is  a  m^  inchoate  right,  per- 
sonal to  the  individual,  which  he  may  choose 
to  perfect  or  not  at  his  pleasure,  and  which 
until  perfected  has  no  tangible  existence  as 
Tjxoperty,  and,  of  course,  as  such.  Is  not  the 
subject  of  transfer.  In  Rollm  v.  Ooss,  45 
N.  Y.  771.  the  plaintiff  filed  a  Uen  for  the 
amount  of  all  the  work  done  and  materials 
furnished,  both  by  Pick,  the  wlgtnal  contract- 
<x.  t)edCore  assignmrat,  and  by  himself,  as  as- 
slgnee  of  the  contract  and  the  court  held  that 
the  statute  did  not  authorise  a  lien  to  be  per- 
fected by  othw  than  the  one  to  whom  the 
rlfl^t  is  given  by  the  statute.  The  Iowa 
cases  are  to  the  same  effect  But  the  assign- 
ablU^  of  the  Uens  <tf  mechanics  and  material 
men,  given  under  our  statute,  when  duly  ptt- 
tected,  has  beea  sustained  in  this  state  since 
an  early  date.  In  Brock  v.  Bruce,  6  OaL  280, 
it  was  held  that  the  medianic's  iiim  law  cre- 
ated a  sort  of  mortgage  or  security,  which 
follom  the  original  debt  or  obUgatlon;  and 
In  Bitter  v.  Stevenson.  7  Cal.  388,  the  rule 
appUcabie  to  the  assignment  of  mortgage 
Uens  by  assignment  of  the  note  or  debt  was 
apidled  to  assignments  of  mechanics*  Uens. 
The  Uen  under  consideration,  being  a  po- 
fected  securliy.  Is  within  the  reason  of  the 
role  laid  down  In  these  cases.  The  respond- 
ent having  received  the  assignment  of  the 
demands,  and  commenced  his  action  during 
the  life  of  the  Uens,  the  latter  passed  by  the 
assignment,  and  he  is  entitled  to  enforce 
them.   Judgment  affirmed. 

We  concur:  BBATTT,  O.  X;  McFAR- 
LAND,  X;  DB  HAVIDN,  J.;  FITZOBRALD, 
J.;  aABOUTTfil.X 
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(Sapreme  Coart  of  California.   Ang.  2,  1884.) 

CoosTT  Clerk  —  Accocktiso  to  Scccesbob  nr 
Ofviok— Advaxob  Costa  —  CminNAL  appui^ 
Bms  Jddioata. 

1.  The  clerk  of  San  I>Iego  county  being 
ex  officio  clerk  of  the  (listrict  court,  had  power, 
in  actions  in  sach  court,  to  collect  advance 
costs  under  St.  1875-76,  p.  586,  providing  that 
the  clerk  of  the  district  court  might  demand 
and  receive  from  tbe  pailies  to  an  action  cer- 
tain sums  to  cover  costs. 

2.  Where  a  county  clerk,  acting  in  his  offi- 
cial capacity,  and  under  color  of  his  office  aa 
derk  of  tbe  sapuior  court,  collectH  advance 
coBts  contrary  to  law,  he  loost,  at  tbe  end  of 
hia  term,  turn  over  to  tbe  county  treasurer, 
and  not  to  his  own  sacccssor  in  office,  the  amount 
thefMf  remaining  in  hia  hands. 

S.A  decision  on  an  appeal  which  invfdves 
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mHy  the  snffldency  of  the  Information,  and  the 
junBdiction  of  the  court,  ia  not  res  judicata  on 
an  appeal  presenting  the  question  whether  the 
offense  charged  ia  within  the  statute  under 
which  the  indictment  was  found. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  L,  Pierce,  Judge. 

M.  D.  Hamilton  was  couTlcted  of  refusing 
to  turn  over  to  his  successor,  as  county  clerk, 
a  Biun  of  money  collected  In  bis  official  ca^ 
paclt7»  and  appeals.  Berorsed. 

Bngene  Daney,  X  L.  Oopeland,  and  SI  W. 
Hendrifdc.  fear  appcUant  H  L.  Ward,  tm 
the  Peopl«. 

BEARLS,  a  The  defaidant;  M.  D.  Ham- 
ilton, was  ocnmty  cLeA  of  the  comity  of  San 
Diego  for  two  ream  nest  inior  to  January 
5,  1891,  when  his  term  of  office  expired  and 
be  was  succeeded  In  said  office  hr  one  W.  M. 
Oasiaway.  He  was  Infwmed  against  the 
district  attwney,  undw  section  424  of  the 
Penal  Ood^  for  the  crime  of  omitting  and 
Tearing  to  pay  ovee  to  bis  successor,  the 
said  Oassaway,  county  deric,  opoh  demand, 
the  sum  of  94.422.86,  public  m<mey  alleged 
to  have  beim  received  by  him  In  his  official 
capacity  as  county  clerk,  etc.  DefOidant  en- 
traed  a  plea  of  not  gnll^  to  the  Information, 
and  upon  a  trial  was  ccmvlcted,  and  sok- 
tenoed  to  two  yeare'  confinement  in  the  state 
prison  at  San  QuenthL  At  the  proper  time 
he  moved  for  a  new  trial,  which  was  doiied, 
and  this  appeal  Is  proseeiited  frwn  the  jndg- 
ment,  and  from  the  order  denying  a  new 
Wal. 

Section  42i  of  the  Penal  Code,  upon  whldi 
the  prosecution  Is  based,  so  far  as  applicable 
to  the  case  In  band.  Is  as  follows:  **fllaoh 
oacBT  of  this  state,  or  of  ai^  county,  town 
«■  dlatrlot  of  tbls  sta^  and  ereiy  ottier  per* 
aim  charged  with  tbe  receipt  safe  keeping, 
transfer  or  disbursement  of  public  moneys, 
who  either  •••(»)  willfully  omits  to 
transfto  the  same  when  such  transfer  Is  re- 
golred  by  law;  or,  (UQ  wHlfnlly  omits  or 
refuses  to  pay  over  to  any  officer  or  person 
authorized  by  law  to  receive  Oie  same,  any 
money  zecelved  by  him  nndw  any  duty 
Invosed  hf  law  so  to  pay  over  the  same; 
Is  punishable  by  Impristmment  In  tiie  state 
prison  not  less  tlian  one  nor  mxao  flian  tm 
years,  and  la  dlsguallfied  from  holding  any 
office  In  this  stat&"  The  contention  of  coun- 
sel for  appellant  Is  that  the  verdict  Is  coa- 
trary  to  law  and  evidence,  nielr  position 
may  be  ^Itemized  thus:  (1)  The  mon^  in 
question  was  not  puWic  money.  ^  There 
was  and  Is  no  law  requiring  a  county  derk, 
upon  the  expiration  of  his  term  of  office,  to 
transfer  to  his  successor  In  office  public 
money  In  his  hands.  (3)  The  snccessor  la 
office  of  defendant  was  not  authorized  bf 
law  to  receive  the  money  In  question,  and 
there  was  no  duty  imposed  by  law  Upon  de- 
fendant  to  pay  over  to  his  successor  such 
money. 


It  appears  that  the  money  which  It  Is  al- 
leged the  defendant  failed  to  account  for  to 
his  successor  in  the  office  of  county  clertc 
was  received  by  said  defendant,  while  county 
clerk,  as  dqK>8lts  from  litigants,  to  cover  an- 
ticipated costs  In  cases  pending  In  the  so- 
pwlor  court  of  the  county  of  San  Diego;  and 
it  is  contCTded  thore  was  not  at  ^at  time 
any  law  which  authorized  the  defendant, 
as  county  clerk,  to  demand  or  receive  such 
deposits,  and  therefore,  being  Illegally  col- 
lected, no  duty  devolved  upon  him,  under  the 
law,  to  pay  the  same  to  bis  successor  in  of- 
fice; that  such  money  belonged  to  litigants, 
and  should  have  been  returned  to  them,  or 
If  received  mider  «Aor  of  v&cb,  and  sot 
(dalmed  by  such  litigants,  It  should  have  been 
paid  to  ttie  coun^  treasurer.  On  March  31. 
1876)  a  fee  bni  was  passed  by  the  legislature 
for  the  county  of  San  Diego.  St  1875-76, 
p.  086.  By  section  S  of  that  act  tHe  derk  <tf 
the  district  court  was  authorized  to  demand 
and  receive  from  the  plaintiff  In  each  case,  at 
the  commencemott  of  an  action,  a  sum  of 
not  exceeding  flO,  to  cover  costs,  and  firom 
the  deCeadant  ttie  sum  of  98.  etc.  The  stat- 
ute then  provided  as  follows:  "Any  excess 
of  fees  advanced  by  dthor  party,  on  the  de- 
termination of  the  action,  shall  be  retnmed 
by  the  derk  to  the  party  who  advanced 
fliem,  on  demand."  It  seems  to  be  conceded 
that  under  the  county  govmiment  act  of 
1886,  as  amended  up  to  1888,  and  daring  the 
period  of  defendant's  incumbency  <^  the 
ofltee  of  coiraty  dei^  vis.  from  Juimuy, 
1888,  to  January,  1891,  toe  county  of  San 
Diego  was  a  county  of  flie  tJiIrty-flrst  class. 
The  amendments  of  Ifardi  16,  1888.  to  the 
county  government  act,  fixed  the  salary  of 
ttie  ooimty  derk  and  of  othor  offioras  In 
counties  of  the  thlrty-flrst  class,  but  made 
no  provision  as  to  the  fees  to  be  collected, 
and  did  not  provide  fw  a  deposit  to  cover 
fees,  except  In  three  dasses  of  counties,  of 
which  the  Ihlrty-flrst  Is  not  onew  St  IS881, 
p.  232.  Iliere  was  nothing  In  the  county 
government  act  np  to  1881,  whldi  repealed 
w  was  InconslstHit  with  Uie  fee  bill  of  18^ 
snpca,  and  our  attenUoo  Is  not  called  to  any 
other  statute  bearing  upon  the  question.  The 
county  decks  were  ex  <rfBdo  decks  of  the 
district  court  In  tlielr  req^ectlve  counties* 
under  oar  former  constltatlen,  and  under  the 
nmstltatlon  of  1878  the  coonly  derics  are 
ex  officio  dortcs  of  the  courts  of  reccvd  la  and 
for  their  reiq»ective  eonntles.  Section  14  ot 
article  0.  Artlde  22  also  provides  that  all 
laws  in  force  at  the  adoption  of  the  oonstltu* 
tlon,not  inomslstent  13ierewiih,sliouUt  renuin 
In  force  until  altered  or  repealed,  and  sec- 
tion 11  of  the  same  artlole  provldflB  aa  fd- 
lows:  "All  laws  cdattve  to  the  j^rasent  Jndi- 
dal  system  of  this  state  shall  be  applicable 
to  the  Judicial  system  created  1^  thla  constt 
tation  until  diaiu^ed  by  legtstatm^"  Thetn 
bin  of  1876,  applicable  to  the  coonty  of  San  DI- 
egoso  far  as  it  provided  for  the  fees  tt^be  paid 
ts  llie  deck  of  the  district  cotvtrand  tha  de> 
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posit  to  be  made  wltli  htm  at  the  commence- 
ment of  each  suit  tbereln,  etc.,  web  a  law 
relating  to  the  Judicial  system  ol  the  state, 
and  waa  not  only  kept  In  force  by  the  consti- 
tution of  1870,  but  made  applicable  to  the 
courts  organized  th^nnder.  The  conclu' 
Blon  Is  therefore  reached  that  the  defendant, 
as  county  cleric  of  the  county  of  San  Diego, 
was  authorized,  under  the  act  of  Mardi  31, 
ISTG,  to  demand  and  receive  the  deposits  In 
question  for  the  purposes  and  subject  to  the 
disposition  therein  and  by  law  provided. 

We  are  also  of  opinion  the  deposits  were 
received  by  the  clerk  in  his  official  capacity, 
and  under  color  of  his  office  as  clerk  of  the 
sui>erlor  court,  and,  If  not  used  in  the  pay- 
ment of  fees  accruing  in  the  cases  in  which 
they  were  deposited,  or  dwanded  by  tiie 
depositors,  should  have  been  paid  over  by 
defendant  to  their  proi>er  custodian.  In 
People  V.  Van  Ness,  79  Cal.  85,  21  Pac.  554. 
it  appeared  that  the  defendant,  as  commis- 
sioner of  immigration  for  the  port  of  San 
Francisco,  had,  under  color  of  his  office,  ille- 
gally collected  certain  fees  for  administering 
oaths  to  ship  captains,  for  which  there  was 
no  authority  of  law,  and  this  court  held  that 
"the  money,  having  been  collected  und^ 
color  of  office,  should  bare  been  paid  Into 
the  state  treasury,  and  did  not  belong,  in 
any  view,  to  Van  Ness,  and  he  had  no  right 
to  retain  !L  •  •  •  It  really  belonged  to 
the  shipmasters  of  whom  It  was  collected; 
but  the  state,  in  whose  name  and  by  whose 
authority  it  was  pretended  to  have  been  col- 
lected, was  the  proper  custodian  of  such 
moneys." 

The  next  question  involved  relates  to  the 
duty  of  the  defendant  to  turn  over  to  his 
Euccessor  in  office  the  money  In  question. 
The  gravamm  of  the  charge  in  the  informa- 
tion is  that  it  was  the  duty  of  the  defend- 
ant. Imposed  by  law,  to  transfer  the  money 
in  question  to  his  successor  In  office;  that  he 
willfully,  fraudulently,  and  feloniously  neg- 
lected and  refused  to  transfer  or  pay  the 
same  to  his  successOT,  etc.  We  hare  search- 
ed in  rain  for  any  law  making  it  the  duty  of 
the  defendant  to  pay  over  public  moneys  in 
his  han^  to  his  successor  In  office.  Section 
16  of  article  11  of  the  constitution  makes  it 
ihe  duty  of  officers  to  deposit  with  the  coun- 
ty  treasurer,  to  the  credit  of  the  coun- 
all  moneys,  assessments,  and  taxes  be- 
longing to  or  collected  for  the  county.  Yar- 
nell  r.  City  of  Los  Angeles,  87  CaL  G03,  25 
Pac.  7C7.  Section  70  of  the  county  gorem- 
ment  act  provides  that  the  county  treasurer 
"must  receive  all  moneys  belonging  to  the 
county,  and  all  other  moneys  by  law  direct- 
ed to  be  paid  to  him,  aaf^  keep  the  same," 
etc.  Section  1G5  of  the  same  act  provides 
that  "an  sateried  cheers  of  the  several  coun- 
ties of  this  state  shall  charge  and  collect  for 
fhe  use  of  their  respective  coimtleB,  and  pay 
Into  the  county  treasury  on  the  first  Monday 
bi  each  mcmfh,  the  fees  now  or  hereafter  al- 
lowed by  lav  In  all  cases,  except  the  per- 


centage hereinbefore  allowed  such  officers, 
and  excepting  also  such  fees  as  are  a  charge 
against  the  county."  Hie  county  clerk  of 
San  Diego  county  was  a  salaried  officer,  and 
received  no  fees  to  his  own  use.  Section  107 
of  the  same  act  provided  for  a  statement 
and  affidavit  upon  payment  to  the  treasurer. 
Under  section  1014  of  the  Politics!  Code, 
it  becomes  the  duty  of  the  county  clerk,  in 
common  with  other  public  officers,  to  sur- 
render and  deliver  to  his  successor  the  pos- 
session of  all  books  and  papers  pertaining  to 
his  office,  or  In  his  custody  by  virtue  of  his 
office;  and  If  he  willfully  and  unlawfnilr 
withholds  any  records,  papers,  documents,  or 
other  writings  from  his  successes  In  office,  he 
is,  under  section  76  of  the  Penal  Code,  guilty 
of  a  felony.  The  clerk  is  not  a  financial  cus- 
todian of  public  moneys,  except  as  to  fees, 
etc.,  collected  or  recelred  by  him  to  the  use 
of  the  county,  and  for  which  It  is  his  duty 
to  account  with  the  treasurer  on  the  first 
Monday  of  each  month.  No  statute  Is  point- 
ed out  or  suggested,  under  whidi  it  Is  made 
his  duty,  at  any  time  or  under  any  circum- 
stances, to  pay  orer  public  money  In  his 
hands  to  his  successor  in  office.  The  most 
that  can  be  said  Is  that  the  law  ought  to 
have  provided,  In  cases  like  the  present,  for 
paying  to  the  successor  In  the  office  of  coun- 
ty clerk  such  sums  of  money  placed  on  de- 
posit as  security  fcH"  fees  as  have  not  been 
exhausted  in  payment  for  services  rendered; 
but  the  answer  Is  that,  however  desirable, 
there  was  no  such  law  up  to  the  date  of  the 
expiration  of  defendant's  term  of  office,  riz. 
January  S,  1891.  The  amendments  to  the 
county  government  act  since  the  last-named 
date,  and  which,  In  many  of  the  counties  at 
leas^  provide  for  or  obviate  the  difficulties 
of  the  present  case,  need  not  concern  us  at 
present 

It  follows  that  defendant's  successor  In 
the  office  of  county  clerk  was  not  the  cus- 
todian of  the  moneys  alleged  to  have  been 
collected  by  the  defendant  as  aforesaid  dur- 
ing his  term  ol  office,  and  to  neglect  or  re- 
fuse to  pay  to  him  the  moneys  in  question 
constituted  no  violation  of  law,  and  the  mo- 
tion of  counsel  tor  defendant  to  advise  an 
acquittal  should  have  been  granted;  and  as 
the  court  refused  at  the  request  of  defendant 
to  charge  the  Jury  that  there  was  no  law  re- 
quiring the  defendant  to  turn  over  to  his  suc- 
cessor in  office  the  money  in  question,  and 
as  It  did  Instruct  that  "the  cotmty  clerk  was 
the  legal  custodian  of  such  funds,  and  the  de- 
fendant, as  such  county  clerk,  was  bound 
by  law  to  pay  over  the  same  to  his  succes* 
sor,  and  the  latter  was  and  Is  entitled  to  de- 
mand and  receive  the  same,"  the  verdict 
is  against  law  and  evidence.  Defoidant  could 
not,  under  Ibe  information,  be  convicted  for 
a  failure  to  pay  these  moneys  to  the  county 
treasnrer,  fw  the  reasons:  (1)  He  was  not 
charged  in  the  Information  with  any  neglect 
or  refusal  so  to  do.  09  There  is  no  evidence 
of  any  smdi  refusal,  but;  on  ^tbe  cwteanr. 
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tbeva  Is  loine  unoontrwUcted  eriaence  in  the 
XMord  ttiat  the  coimt7  teeamua  refused  to 
racelTA  Buch  mmiey  an  the  gronnd  that  the 
foes  had  not  been  earned,  and  did  not  belong 

to  ttie  county. 

The  court  below,  on  motion  ot  d^endant, 
arrested  the  judgment  In  thla  case,  whoe- 
apon  an  appeal  waa  taken  to  this  coort,  and 
the  action  <a  the  court  below  was  reversed. 
The  case  Is  not  reported,  but  may  be  found 
In  32  Pac.  S28.  It  Is  claimed  by  counsel 
for  the  people  that  the  very  question  pre- 
sented here  was  involTed  to  that  appeal,  and 
that,  as  the  court  held  the  Information  snfiB- 
dent.  It  became  and  Is  the  law  of  the  case, 
and,  even  if  "wrong  becomes  res  adjudlcata 
and  flnaL"  I  do  not  so  and»«tand  the  rol- 
1ns.  The  opinion  in  that  case,  after  refer- 
ring to  the  objections  made  to  the  Informa- 
tion, and  commenting  upon  them,  uses  the 
following  language:  "Respondent  further 
contends  that,  if  the  facts  hereinbefore  re- 
ferred to  were  insufficiently  pleaded,  still  the 
Information  does  not  state  sufficient  facts, 
because  there  was  no  law  authcHizIng  the 
cleric  to  receiTe  deposits  from  litigants,  and 
that,  therefore,  deposits  received  by  him 
were  Illegally  collected,  and  belonged  to  the 
depositors.  But  this  question  Is  not  before 
us.  This  appeal  involves  only  the  sufficiency 
of  the  Information  and  the  Jurisdiction  of 
the  court,  Willie  this  contention  assumes  facts 
which  may  have  been  given  in  evidence,  but 
which  could  not  inxjperly  be  considered  np- 
on  this  appeal  If  they  were.  The  allegation 
that  def^dant  received  these  mon^s  in  his 
official  capad^  was  sufficient,  without  re- 
ferring, by  title  or  otherwise,  either  to  the 
statute  under  which  the  information  was 
drawn,  or  to  any  statute  which  created  a 
right,  duty,  or  obligation,  tbe  antecedent  ex- 
istence of  which  may  constitute  a  factw 
more  or  less  intimately  connected  with  the 
offense.  As  to  all  these  the  genial  conclu- 
sion of  tbe  Infwmation  'Contra  formam  stat* 
ntl,'  Is  sufficient"  If  the  legality  of  the  de- 
posits with  defendant  was  not  in  question, 
by  pari^  of  reasoning  the  legality  of  the 
demand  and  refusal  to  pay  ov^  the  depot- 
its  by  defendant  to  his  successor  was  not 
Involved.  Besides,  that  question  was  not,  so 
far  as  appears  from  the  opinion,  elthw  raised 
or  decided.  It  is  not  doubted  but  that  a  rul- 
mg  by  the  appellate  court  upon  a  point  dis- 
tinctly made  upon  a  previous  appeal  is,  In 
aU  subsequent  proceedings  In  the  same  case, 
a  final  adjudication,  from  the  consequences 
of  which  the  court  cannot  depart,  nor  the 
parties  relieve  themselves.  Fhelan  t.  Son 
Francisco.  20  CaL  40;  Davidson  v,  Dallas,  15 
Cal.  75.  But  this  rule  does  not  apply  to 
points  not  made  or  passed  upon  the  former 
appeal  (Anderson  v.  Hancock,  04  CaL  455, 
2  Pac.  31),  or  to  new  [mints  presented  on  a 
second  appeal  (Ehrllch  v.  Ewald,  66  CaL  98, 
4  Pac.  lOCJ),  or  to  questions  of  fact  (Mitchell 
r.  Davis,  23  CaL  381;  Sneed  v.  Osbom,  25 
CaL,  at  page  62U).   It  follows  that  the  points 


made  here  are  not  eonduded  by  the  dedsion 
on  the  former  appeaL  The  judgment  and 
der  appealed  from  should  be  reversed,  and. 
as  no  conviction  can  be  had  under  the  Infor- 
mation, the  court  below  should  be  directed 
to  dismiss  the  causa. 


We  concur:  7AN0LIBF,  <X!  HATNES,  <X 


PER  CURIAM.  Tot  the  reasons  given  to 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  the  ooort 
below  directed  to  dismiss  the  causes 


a«  CbI.  173) 
PBOFIiO  T.  ROTCBL    (No.  21.081.)* 
OSnpreme  Oemt  of  Callfwnla.  Aug.  14.  18M.) 

BMBSBSbBMBar— BviDBSOe— SoniOIBJtOT— HAN- 
LSBS  £bBOK  —  BOLVIBBS*  HOMS  —  DtUFT  VOB 

MoNST  Atfbofbiatbd  bt  Coxorbss—V audits 

1.  On  the  trial  of  R.  for  embezzliog  part 
of  the  proceeds  of  a  draft  for  $10,350,  drawn 
by  the  board  of  manager*  of  the  National  Home 
tor  Disabled  Sddiera  on  tbe  asslsunt  treas- 
xuv  of  tbe  UiUted  States,  payable  to  tbe  order 
of  M.,  governor  of  California,  while  defendant 
was  treasurer  of  tbe  Vetnans*  Home  Aasocia- 
tion,  a  eoipmtion  oraanisad  voder  the  laws 
of  such  state,  M.'s  pnvate  seeretacy  testified 
that  received  a  draft  for  sodi  aaaodati<m; 
that  he  forwarded  it  to  B.;  that  be  bad  not 
seen  it  slDce;  that  It  waa  received  from  tbe 
Natfcmal  Soldiers*  Htnne  Aaaodation;  and  tliat 
it  was  No.  71,228,  on  the  assistant  treasarer 
of  tbe  United  States  for  $10350,  for  the  Yonnt- 
ville  Sddiers'  Home,  aigned  by  sach  assistant 
treasurer.  Indorsed  hj  M.  The  president  of  a 
certain  bank  testified  that  the  draft  was  de- 
posited br  R<,  and  the  entries  of  its  descrip- 
tion were  made  in  the  bank's  books,  and  that 
on  tbe  same  day  it  was  sent  to  the  bank's  cor- 
respondent in  the  dty  and  state  of  New  York, 
and  be  had  not  seen  it  dace.  HM,  that  It 
waa  not  erne  to  permit  snch  president  to  state 
also  on  whom  such  draft  was  drawn,  against 
objections  that  it  did  not  appear  that  tbe 
draft  ever  reached  New  "Yvtk  or  was  beyond 
the  jurisdiction  of  the  court. 

2.  It  was  shown  that,  at  the  time  of  the 
alleged  embezzlement,  defendaot  was  treas- 
arer of  the  Soldiers*  Home  Association;  that 
such  assodation  had  estaUisbed  its  home  at 
Yonntville;  and  that  there  was  no  other  borne 
for  soldiers  there.  H.  testified  that  the  draft 
was  for  the  Veterans'  Home  Association,  and 
in  his  letter  transmitting  It  to  defendant  called 
It  tbe  **YoantviUe  Soldters*  Home,"  while  d» 
fendant  signed  the  acknowledgment  of  Its  re- 
ceipt SB  '^i'reasarM-  Veterans*  Home  of  Cal- 
ifornia.** A  witness  testified  that  In  the  ledger 
of  the  Veteran^  Home  Assodation,  under  the 
date  on  which  tiie  draft  was  cashed,  there  was  In 
bis  handwriting  an  entry  of  $10,310.36;  that 
he  got  the  Informatfon  from  which  the  entry 
was  made  from  defendant;  and  that  "the 
amonnt  he  gave  me  as  the  statement  of  that 
warrant  was  $10,310.35."  The  preddeut  ot 
tbe  bank  testified  that  the  only  Indorsements  It 
kept  were  "R.,  Treasurer  oi  Yountville  Sc^ 
diers*  Home,  and  M.**  Bdd,  that  it  was  not 
error  to  permit  snch  president  to  also  state 
tbe  amount  paid  to  defendant  for  soch  draft, 
against  an  objection  that  there  was  no  erldenee 
that  the  draft  was  the  property  of  the  Vet- 
erans' Home  Association. 

8.  On  such  trial,  a  question  aroos  as  te  a 
check  drawn  by  defendant  on  the  bank  la 
which  such  draft  was  deposited,  wblch  the 
bank  daimed  bad  been  returned  to  him.  The 
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state  tbea  called  on  defendant  to  prodnee  the 
check,  bat  the  demand  was  not  pressed,  and 
the  coDrt  did  not  require  defendant  to  prodoc* 
It  BM  that,  if  snch  demand  WU  mxoaaaoa, 
defendant  was  not  prejudiced. 

4.  Act  Cong.  Aug.  27,  1888  (25  Stat  450), 
*'to  provide  aid  to  state  or  territorial  homes  for 
the  sui^rt  of  disabled  soldiers  and  sailors," 
after  making  an  appropriation  for  soeh  par- 
pose,  provides  that  payments  to  states  and 
territories  shall  he  made  quarterly  bj  the 
board  of  managers  of  the  National  Home  to  the 
officers  of  the  states  and  territories  entitled, 
duly  anthorixed  to  receire  them.  By  Act  CaL 
March  19,  18S0,  the  home  of  the  Vetwan^ 
Home  Association,  located  at  Toontvllle,  Napa 
county,  was  recoRnized  and  declared  to  be  a 
"state  home  for  the  samort  and  maintenance 
of  disabled  soldiers  um  sailmsi"  and  to  be 
under  the  exdosive  management  of  the  state, 
"by  the  board  of  directors  of  said  association, 
who  are  hereby  constituted  a  state  board  of 
directors  for  that  purpose;"  and  the  state  treas* 
urer  was  anthwuea  to  raceiTe  any  and  all 
money  to  which  sach  home  may  he  entitled 
under  snch  act  of  congrMs.  BeW,  that  such 
draft  was  not  void  and  of  no  value,  on  the 
gronnd  that  the  money  appropriated  by  con- 
gress, when  paid,  becomes  the  state's  mon^, 
and  goes  into  its  treasnry,  and  that  it  is  Im- 
p<»sible  for  such  corporation  to  acquire  any 
rifl^t  to  each  money. 

&  Nor  does  the  fact  that  such  draft  was 
drawn  to  the  order  of  the  governor,  instead  of 
the  state  treasurer,  as  reauired  by  the  act 
of  congress  appropriating  the  money,  aid  de- 
fendant; since  defendant  received  the  draft  as 
snch  treasnrer,  and  received  the  mtire  pro- 
ceeds, and  is  estopped  to  deny  tlie  validly  of 
the  draft,  or  that  the  money  belonged  to  tiie 
association. 

6.  The  focts  that  d^endant  waa  M1I7  re* 
quired  to  report  to  the  association  at  stated  pe- 
riods, and  that  the  time  for  reporting  the 
receipt  of  the  money  allcRed  to  have  been 
embezzled  had  not  arrived,  do  not  prevent  the 
state  from  showing  by  poidtiTe  immf  that  d«- 
fendant  has  embeszled  it. 

T,  It  waa  not  necessary  for  the  state  to 
show  that,  before  the  finding  of  the  indictment, 
defendant  did  not  pay  over  all  moneys  received 
by  him  aa  treasorer  of  soch  aasociatlmi;  not 
to  ahow  what  dispo^tkm  he  made  of  it  after 
appropriating  it. 

Department  2.  Appeal  from  saperlw  coort, 
dty  and  coant7  of  San  BVandBco;  I,  M.  Se^ 

well.  Judge. 

C.  B.  K.  Boyce  was  convicted  of  embeadd- 
ment,  and  appeals.  Affirmed. 

Beddy,  Campbell  &  Metson,  for  appellant 
Atty.  Gen.  Hart,  for  the  People. 

PER  GUKIAM.  The  Indictment  charged 
that  appellant  was  treasurer  of  the  Veterans* 
Home  Association,  a  corporation  organized 
and  existing  under  the  laws  of  this  state; 
and  that  on  the  24th  day  of  February,  1893, 
he  embe^ed  the  sum  of  $2,050,  the  property 
of  said  association,  which  came  to  his  hands 
by  virtue  of  his  trust  as  such  treasurer.  The 
facts,  OS  claimed  by  the  prosecution,  were 
that  a  certain  draft  drawn  by  the  board  of 
manage  of  the  National  Home  for  Disabled 
Volunteer  Soldiers  upon  the  assistant  treas- 
turer  of  the  United  States,  at  the  city  of  New 
York,  payable  to  the  order  of  H.  H.  Mark- 
ham,  governor  of  the  state  of  California,  for 
the  sum  of  $10,35(^  came  to  the  hands  ot  the 


defendant  as  muA  treasnrer,  <ni  the  Slst  ilaj 
of  FelK-nary,  188S;  that  on  that  day  be  pro- 
cured  the  Crocker- Woolworth  National  Bank, 
In  San  Vrandsco,  to  cash  the  draft,  the  pro- 
ceeds of  which  he  caused  to  be  d^osited  ta 
bis  IndlTldoal  acconnt  in  said  bank,  the 
amount  alleged  to  bare  been  embezzled  be- 
ing part  of  said  proceeds.  The  errors  com- 
plained of  are  based  upon  rulings  upon  ques- 
tlons  of  evidence,  and  upon  inslmctlons  to 
ttie  jury, 

M.  B.  Hlgglns,  a  witness  toe  the  ^oeecu- 
tlon,  testified  as  follows:  "I  am  the  private 
secretary  of  GoTemw  Morkham.  On  or 
about  the  month  of  February  of  this  year, 
Governor  Madcbam  received  a  draft  for  the 
Veterans'  Home  Association,  which  after- 
wards came  Into  my  hands.  I  don't  know 
where  that  draft  Is  now.  Q.  Wbat  did  yon 
do  with  that  draft?  A.  I  forwarded  It  to 
Mr.  Boyce,  the  treasuro'  of  the  YountvlUe 
Soldiers*  Home,  or  the  Veterans'  ^nne  As- 
sociation of  California,  or  whateror  the  name 
Is.  I  forwarded  It  on  the  20tb  of  February, 
1893,  and  tbink  I  have  Mr.  Boyce's  receipt 
for  It;  dated  Fetvuary  21, 18^  I  have  not 
seen  the  draft  dno&  It  was  received  from 
the  National  Sfddlo^  Home  AS80<dation, 
through  General  Franklin,  at  Hartford, 
Conn.,  to  whom  Ibe  governor  receipted  for  It 
The  draft  was  No.  71,228,  on  the  assistant 
treasure  of  the  United  States,  for  $10,350, 
for  the  YountvlUe  Soldiers'  Home,  for  414 
members,  from  Octob»  1,  1892,  to  December 
31,  1892,  three  months,  at  one  hundred  dol- 
lars per  annum,  no  pensions  retained,  signed 
by  the  assistant  treasurer  of  the  United 
States  (I  don't  know  his  name),  Indorsed  by 
H.  H.  Markham."  WlUlam  H.  Crocker, 
preddent  of  the  Onx^or-Woolworth  National 
Bank,  a  witness  for  the  prosecution,  testified: 
"Q.  Do  you  remember  whether  the  bank 
cashed  the  draft  to  Colonel  Boyce?  A  Yes, 
sir;  I  do.  That  was  on  the  2l8t  of  Febru- 
ary, of  this  year.  That  draft  was  d^msited 
by  Mr.  Royce.  The  entries  of  the  descrip- 
tion of  the  draft  were  made  In  our  books, 
and  that  day  sent  for  credit  to  our  New  York 
correspondent,  the  National  Park  Bank.  1 
have  not  seen  the  draft  since.  Q.  Now,  on 
whom  was  that  draft  drawn?"  Counsel  toe 
defendant  objected  to  any  description  of  the 
draft  being  given,  because  It  did  not  appear 
that  it  was  beyond  the  jurisdiction  of  the 
court  The  witness.  In  reply  to  the  court 
said  he  meant  the  city  of  New  York  and 
stute  of  New  York.  Counsel  then  added  to 
his  objection  that  It  Is  not  proved  that  it 
ever  reached  the  state  of  New  York.  The 
objection  was  proi)erly  overruled.  Conced- 
ing that  the  evidence  did  not  show  that  the 
draft  was  In  the  state  of  New  York,  It  did 
show  that  it  was  not  in  the  possession  of  the 
witness,  and  this  was  sufficient  for  the  pur- 
poses for  which  the  evidence  was  Intended. 
The  defendant  was  not  charged  with  em- 
bezzling the  draft  but  with  embezzling  cer- 
tain moneys  which  he  received,^  bting  the 
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procseds  of  a  draft  transmitted  to  him  by 
Mr.  Higgins;  and  tlie  evidence  called  for  was 
for  the  purpose  of  Identifying  the  draft 
cashed  by  the  bank  as  the  same  draft  the 
defendant  had  that  day  received  from  Ur. 
Higglns.  The  object  of  the  evidence  was 
not  to  determine  a  contract  UabUlty  created 
by  the  writing,  and  Involving  a  construction 
of  its  Toy  language,  though  it  might  have 
furnished  evidence  that  the  association  was 
the  owner  of  the  proceeds.  TiUs,  however, 
was  sufficiently  shown  by  other  testimony 
afterwards  given,  but  which  will  now  be 
noticed  as  an  illustration  of  the  point  under 
discussion.  Mr.  Hlgglns,  resuming,  testified: 
"I  sent  that  check  to  Mr.  Royce,  by  direc- 
tion of  Governor  Marl^ham,  as  his  private 
secretary,  and  wrote  a  letter  accompanying 
the  draft  Copy  of  letter  offared  in  evidence, 
and  Is  in  the  worda  and  figures  following, 
to  wit:  'February  20,  1S93.  Colonel  C.  E. 
K.  Boyce,  Crocker  Building,  San  Francisco- 
Dear  Sir:  I  am  directed  by  the  governor  to 
inclose  you  check  No.  71,228,  of  assistant 
treasurer  of  the  United  States,  for  $10,350, 
for  Yountvllle  Soldiers'  Home,  for  414  mem- 
bers, from  October  first,  1892,  to  December 
thirty-first,  1892,  three  months,  at  $100  per 
annum.  No  pensions  retained.  Yours,  very 
truly,  M.  R.  Higglna,  Private  Secretary.* 
The  witness:  To  that  lettar  I  received  the 
following  reply:  *San  Francisco,  February 
21,  1893.  W.  R.  Hlgglns,  Esq.,  Private  Sec- 
retary, Sacramento,  Cal.— Dear  Sir:  I  have 
the  botux  to  acknowledge  receipt  of  cbeck 
No.  71,228,  on  assistant  treasurer  of  the 
United  States,  for  $10,350,  Indorsed  by  H.  H. 
Markham,  governor  of  the  state  of  Cali- 
fornia, tor  the  Veterans'  Home  of  California. 
Very  truly  yours,  C.  E.  K.  Royce,  Treasurer 
Veterans'  Home  of  California.* "  It  vrlU  here 
be  seen  that  defendant's  letter  to  Mr.  Hlg- 
glns la  an  admission  that  as  treasurer  of  the 
Veterans'  Home  of  California  he  received  the 
draft  described  by  Mr.  Hlgglns  In  bis  letter 
of  transmission,  and  that  he  received  It  for 
the  purposes  named;  and  oral  evidence  tend- 
ing to  Identify  that  as  the  draft  delivered  to 
the  bank  is  primary  and  admissible. 

In  Com.  T.  Morrill.  99  Mass.  It  was 
said:  "The  law  generally  requires  the  pro- 
duction of  the  highest  evidence  of  which  a 
thing  Is  capable;  and  evidence  la  to  be  ex- 
cluded which  supposes  stiU  higher  evidence 
behind  In  the  possession  or  power  of  the 
party.  But  the  rule  la  far  from  unlrersal. 
For  example,  tt  docs  not  require  that  a  Bup> 
posed  writer  shall  be  called  to  prove  his  own 
handwriting,  or  that  a  person  whose  Identi- 
ty la  to  be  proved  shall  be  produced  in  court 
The  same  is  true  In  respect  to  an  animal  or 
any  other  object  the  Identity  of  which  la 
to  be  proved."  In  the  case  above  dted,  a 
valise  bad  been  stolen,  and  was  shipped  by 
express  from  Uassactansetta  to  Chicago.  The 
express  agmt  attached  a  tag  to  the  valise 
marked  "B.  Anthony,  Chicago,  HI.,"  aa  re- 
quested by  the  defendant   The  valise  was 


found  In  Chicago  by  a  detective,  who  re- 
moved the  tag,  but  at  the  time  of  the  trial 
did  not  find  It,  and  oral  evidence  was  admit- 
ted of  the  writing  upon  the  tag.  An  excep- 
tion was  reserved.  The  supreme  court  said: 
"II  the  present  case  the  tag  referred  to 
was  not  a  document,  but  an  object  to  be 
Identified.  The  words  written  upon  It  served 
to  identify  it;  and  the  court  are  of  oplnlm 
tliat  <Hrai  evidence  was  admissible  for  this 
purpose,  and  that  it  was  not  necessary  to 
produce  the  tag.  An  Inspection  of  the  tag, 
with  the  written  direction  upon  it,  might 
have  been  more  satisfactory  to  the  Jry  than 
an  oral  description  of  It,  and  th^efore  might 
be  regarded  as  the  stronger  evidence;  but 
the  strength  of  evidence  and  the  admissibil- 
ity of  evidence  are  different  matters."  In 
Singleton  t.  Barrett  2  Gromp.  &  J.  368,  Lord 
Lyndhnrst  said:  "If  a  person  give  a  receipt 
you  may  prove  the  payment  by  parol.  I  have 
no  doubt  that  what  a  party  says  admitting 
a  debt  Is  evidence,  notwithstanding  the  prom- 
ise to  pay  is  reduced  Into  writing."  The 
supreme  court  of  the  United  States  said:  "It 
cannot  be  laid  down  as  a  universal  rule  that 
where  written  evidence  of  a  fact  exists,  all 
parol  evidence  of  the  same  fact  must  be  ex- 
cluded. Suppose  the  defendant  had  written 
a  letter  to  the  plalntifC  acknowledging  the 
receipt  of  money;  It  certainly  could  not  be 
pretended  that  the  production  of  this  letter 
would  be  indispensable,  and  exclude  all  parol 
evidence  of  the  advance.*'  Keene  v.  Meade, 
3  Pet  7.  In  the  case  at  bar,  suppose  that 
Mr.  Hlgglns,  Instead  of  sending  the  draft  to 
the  defendant  by  mall,  had  personally  hand- 
ed It  to  him,  and,  having  taken  bis  written 
acknowledgment  showing  that  he  received  It 
as  treasurer,  and  the  amount  of  it,  had  gone 
with  him  to  the  bank,  and  there  aav  him 
hand  the  aame  draft  to  Mr.  Grodco',  and  ob- 
tain credit  for  the  amount  of  it;  ooifld  there 
be  any  question  that  mch  evidence  wonld  be 
competent  to  jnove  the  Identity  of  the  draft 
dellvoed  to  defaidant  with  the  one  dis- 
counted? If  80,  it  was  competmt  Mr. 
Grock»  to  IdottUy  It  by  st^ns  a  descrip- 
tion of  It 

It  Is  also  contended  tliat  ti!ie  oooit  erred  in 
overruling  defendant's  objection  tothequee- 
tlon,  "What  was  the  amount  paid  to  Col. 
Royce  for  that  draft?"  fbr  the  reason  that 
"there  was  no  evidence  tliat  the  draft  belonged 
to,  or  was  the  property  of.  the  Veterans*  Home 
Assodatlon;"  and  this  l>ecause  defendantfa 
receipt  to  Htv.  Higglna  was  signed,  "Treasurer 
Veterans*  Home  of  California.**  This,  tt  is 
Bald,  Is  not  the  name  of  the  corpcnutton,  and 
shows  tliat  the  draft  did  not  belong  to  tlw 
Veterans'  Home  Association.  Mr.  Omclca' 
also  testified:  "The  only  Indoraements  that 
we  kept  were  'C  B.  K.  .Royce,  Treasnrer 
TonntviUe  Soldlors*  Home,'  and  'H.  H.  Mark- 
ham.'  "  It  waa  ahown  that  at  the  time  of  tiUs 
transaction,  the  defendant  was  treasurer  of 
Qie  Veterans'  Rome  Assodatlcni;  that  the  aa- 
Boclation  had  estabUshed  its  home  at  Yonnt- 
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Tine;  and  that  ttaorewaa  no  other  home  for 
BoldlOTi  at  yonntnue.  Mr.  HlggliiB,  In  hla  oral 
testiinony,  said  tbe  draft  was  foe  the  "Veteiv 
aiw'  Home  ABsodation,"  and  In  Us  letter 
tranamltting  the  draft  to  the  def«idant  called 
It  the  "TonntTllte  Soldiers'  Home;"  while  the 
defendant  signed  tiie  acknowledement  ot  Its 
receipt  as  'TTreasorer  Veterans'  Home  of  Gall- 
fomla."  But,  If  tbls  endmce  could  create 
any  doubt  that  these  names  were  each  used 
to  designate  the  same  aasodatlon.  the  testis 
mony  of  Mr.  Horton  that  In  the  ledgu'  of  the 
Veterans*  Home  Association,  under  date  of 
Febmary  21st,  In  tbe  handwriting  of  tbe 
witness,  there  Is  an  entry  of  910,310^;  that 
he  got  tbe  Infwmatlon  from  which  the  entiy 
was  made  from  defendant;  and  that  "tbe 
amount  he  gare  me  as  the  statement  of  that 
warrant  was  $10,310.35,"— sufficiently  shows 
that  he  received  It  as  the  treasmer  of  the 
Veteran's  Home  Assodatlon. 

It  may  be  here  stated  tliat  the  proceeds 
of  the  draft,  Including  a  premium  of  $10^, 
credited  to  defendant  by  tbe  Orocker-Wool- 
worth  Bank,  were  |10,360.35,  and  that  de- 
fendant deposited  to  the  account  of  the  as- 
sociation In  the  First  National  Bank  hla 
check  on  the  first-named  bank  for  fS,310.35, 
leaving  unaccounted  for  the  amount  charged 
In  tbe  Indictment  Upon  the  trial,  a  ques* 
Hon  arose  as  to  a  check  drawn  by  defendant 
upon  the  Crocker-Woolworth  National  Bank 
which  the  bank  claimed  had  been  returned 
to  defendant  The  prosecution  then  called 
upon  tbe  defendant  to  produce  the  check. 
Counsel  for  defendant  objected,  and  took  an 
exception  to  the  district  attorney  calling  upon 
the  d^endant  to  produce  evidence  against 
himself.  In  3  Russ.  Grimes  (9tb  Bd.)  p.  233, 
It  Is  said:  "It  has  been  solemnly  determined 
tliat  notice  may  be  given  to  the  defendant  In 
a  criminal  prosecution  to  produce  a  paper 
In  his  possession,  and,  In  case  he  neglects  to 
produce  It,  other  evidence  may  be  given  of 
It"  The  defendant,  however,  was  not  re- 
quired to  iffoduce  the  check.  It  Is  argued, 
however,  that  such  a  demand  Is  liable  to 
prejudice  tbe  defendant;  and  McGlnnls  v. 
State.  24  Ind.  503,  is  dted.  In  that  case  the 
defendant  was  charged  with  stealing  a  Unit- 
ed States  treasury  note,  of  the  denomination 
of  910.  Upon  appeal.  It  was  asslcned  for  er- 
ror "that  the  court  erred  In  admitting  parol 
evidence  of  tbe  contents  of  the  United  States 
treasury  note  alleged  to  have  been  stolm, 
no  foundation  having  been  laid  for  such 
proof,  and  no  notice  served  upon  the  defend- 
ant to  produce  the  note."  It  was  held  that 
the  court  could  not  compel  tbe  defendant  In 
a  criminal  prosecution  to  produce  an  Instru- 
ment in  wridug,  In  bis  possession,  to  be  used 
against  bim,  but  that  parol  evidence  may  be 
given  of  the  contents  without  auch  notice 
having  been  given.  Tbe  question  wbetbo*  It 
would  be  error  to  make  such  demand  was 
not  before  the  court  In  the  case  at  bar  the 
demund  was  not  isressed,  and  we  do  not  see 
how  the  defendant  was  prejudiced,  even  If 


It  be  conceded  that  such  demand  constituted 
error.  Tbe  exception  was  to  tbe  demand  of 
tbo  district  attmuy,  and  not  to  any  action  of 
tbe  court  If  tbe  court  bad  directed  the  de- 
fendant to  iwoduoe  the  check,  or  If  the  dis- 
trict attomey  bad  commented  to  tbe  Jury 
upon  tbe  defendants  failure  to  produce  the 
check,  a  different  question  would  have  been 
presented. 

It  Is  also  contended  that  tbe  court  erred 
In  refusing  to  give  tbe  following  instruction, 
requested  by  tbe  defendant:  '"The  court  In- 
structs you,  as  matter  of  law,  that  the  draft 
or  check,  referred  to  In  tbe  evidence  as  No. 
71,228  was  void  and  of  no  value,  and  not 
the  subject  of  embezzlement"  The  same 
question  was  made  upon  the  tntrodnctl<m  of 
evidence,  where  It  was  said  that  the  draft 
was  void  because  "Issued  without  any  au- 
thority of  law."  The  draft  In  question  was 
drawn  by  tbe  board  of  managers  of  tbe  Nap 
tlonal  Home,  under  section  2  of  an  act  of 
congress  entitled  "An  act  to  provide  aid  to 
state  or  territorial  homes  for  tbe  support  of 
disabled  soldiers  and  sailors  of  the  United 
States,"  approved  August  27*  1888  (25  Stat 
450).  This  act  after  making  an  approprla- 
tlon  for  that  purpose,  further  provided:  "And 
payments  to  tbe  states  and  territories  under 
It  shall  be  made  quarterly  by  the  said  board 
of  managers  of  the  National  Home  •  *  * 
to  tbe  officers  of  the  respective  states  or 
territories  entitled,  duly  authorized  to  re- 
ceive such  payments.  *  •  •"  By  an  act 
approved  March  19,  1888,  the  home  of  tbe 
Veterans'  Home  Assodation,  located  at 
Tonntviile,  Napa  county,  was  recognized  and 
declared  to  be  a  "state  home  for  tbe  support 
and  maintenance  of  disabled  soldiers  and 
sailors  of  tbe  United  States,"  and  to  be  un- 
der the  exclusive  management  of  tbe  state, 
"through  and  by  the  board  of  directors  of 
said  association,  who  are  hereby  constituted 
a  state  board  of  directors  for  that  purpose;" 
and  tbe  state  treasurer  was  authorized  and 
empowered  to  receive  any  and  all  money  to 
which  said  home  may  be  entitled  under  said 
act  of  congress.  It  Is  argued  by  appellant 
that  this  money,  "when  paid,  becomes  the 
money  of  the  state,  and  goes  Into  Its  treas- 
ury;" that  "It  Is  Impossible  for  this  corpora< 
tlon  to  acquire  any  right  to  any  of  the  money 
appropriated  by  said  act  of  congresa"  Ws 
think  it  clear  that  the  act  of  1888,  above 
cited)  creates  tbe  corporation  a  state  agency 
for  the  management  of  the  bome,  and 
the  disbursement  of  all  moneys  appropri- 
ated for  its  support  whether  by  the  state 
or  the  United  States,  or  donated  by  indi- 
viduals or  societies.  Tbe  act  does  not  de- 
stroy or  Impair  tbe  existence  or  powers  of 
tbe  corporation.  Tbe  state  Is  limited  by 
tbe  act  to  the  one  specified  mode  of  control, 
viz.  "through  and  by  the  board  of  direct- 
ora  of  said  association;"  and  section  4  pro- 
vides that  "this  act  shall  In  no  wise  aJTect 
tbe  Utle  to  the  property  of  the  association," 
U  Is  not  necessary  to  decide  question 
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whether  the  association  Is  the  absolute  own- 
er of  moneys  coming  to  its  bands,  either 
from  the  state  or  the  United  States.  It  la 
authorized  to  receive  moneys  for  a  specified 
use  or  purpose.  Conceding  that  it  Is  a  trus- 
tee of  such  moneys,  its  title  as  sucb  trustee 
la  quite  sufficient  to  support  an  Indictment 
for  the  larceny  or  embezzlement  of  the  same. 

It  Is  contended,  however,  that  money  can- 
not be  drawn  from  the  treasury  of  the  United 
States  otherwise  than  In  the  maimer  pro> 
vlded  by  law;  and  the  draft,  having  been 
drawn  to  the  order  of  the  governor.  Instead 
of  the  state  treasurer,  was  void,  and  the 
United  States  lost  nothlng.—tbat  is,  that  the 
money  remained  the  property  of  the  United 
States;  that  the  Veterans'  Home  Association 
was  not  entitled  to  it,  and  Its  treasurer  had 
not  authorl^  to  receive  the  draft  or  obtain 
money  upon  it;  and  therefore  the  United 
States,  though  the  owner  of  the  money,  could 
maintain  no  action  against  the  association 
to  recover  It,  nor  could  the  association  re- 
cover it  from  the  d^ndant  The  argument 
ts  ingenious,  but  does  not  aid  the  appellant 
Whether  the  government  was  bound  to  rec- 
ognise and  pay  the  draft  we  need  not  con< 
older.  If  the  government  had  reclaimed  the 
draft  while  It  waa  In  d^endant's  poasesslcnt, 
upon  the  ground  that  it  was  Issued  without 
authorl^.  It  would  have  been  a  good  defense 
to  this  prosecution.  It  was  not  so  reidalm- 
ed,  but  deCendlant  received  the  draft  as  the 
treaaurer  of  the  association,  and  recdved 
the  entire  proceeds;  and,  bavhig  received  It 
as  such  treasorer,  he  Is  estopped  from  say- 
ing that  It  was  not  a  valid  draft,  or  that  Hie 
proceeds  were  not  the  moneys  of  the  asso- 
ciation. If  the  draft  was  void  upon  Its  face, 
as  ctmtended  by  counsel,  the  defendant 
should  not  have  received  It;  but  having 
received  it  In  the  name  and  on  behalf  of 
the  association,  and  having  received  the  full 
amount  of  money  specified  In  it,  be  cannot 
eaoipe  responslbllt^  by  siting  eitlier  that 
tiie  aasocistlon  was  not  ^titied  to  the  mon^, 
or  that  be  was  not  authorized  to  receive  It 
as  treasurer.  In  Bz  parte  Hedley,  31  GaL 
lOS,  it  was  held  that  if  an  agent  obtains 
the  mon^  of  his  principal  In  the  capacity 
of  agent,  but  In  a  manner  not  authorized  by 
the  agency,  he  may  commit  embezzlement  of 
it;  and  In  People  t.  Treadwell,  68  OaL  226, 
10  Fae.  602,  the  defendant  was  the  agent  of 
Hanneke  to  recelTe  money  upon  a  claim 
which  Hanneke  hrid  against  Qnlnn,  and  re- 
ceived money  teom  Qulnn  as  such  ngeat. 
Afterwards  Hanneke  assigned  the  claim  to 
Wise,  and  the  defendant,  without  Informing 
Qulnn  of  the  assignment,  continued  to  re- 
ceive payments,  receipting  therefor  in  the 
name  of  Banneke;  and  it  was  held  that  he 
was  estopped  in  law  from  denying  that  the 
money  received  after  the  assignment  he  re- 
ceived as  the  agent  of  Hannek&  The  court 
there  quoted  from  Blah.  Or.  Iaw,  f  397  (In 
8th  Ed.,  VOL  2,  f  384):  'In  reason,  whenever 
a  man  claims  to  be  a  servant  while  getting 


Into  his  possession  by  force  of  Oda  dalm  the 
property  to  be  embezzled,  he  should  be  hdd 
to  be  such  on  his  trial  for  the  embezzlement. 
*  *  *  When  a  man  has  received  a  thing 
of  another  under  the  claim  of  agency,  he 
cannot  turn  round  and  tell  the  principal, 
asking  for  the  thing:  'Sir,  I  was  not  your 
agent  in  taking  It,  but  a  deceiver  and  a 
scoundreL' "  People  v.  Treadwell,  69  CaL 
235,  10  Pac.  602.  See,  also.  People  v.  Gal- 
lagher, 100  CaL  470.  471,  35  Pac  SO. 

What  we  have  said  disposes  of  the  defend- 
ant's requests  numbered  1,  2,  3,  4,  6,  and  7. 
Other  Instructions  requested  by  defendant 
seem  to  be  based  upon  the  theory  that  the 
defendant  was  only  required  to  report  to 
tlie  association  at  stated  periods;  that  the 
time  for  reporting  the  receipt  of  this  money 
had  not  arrived;  and  that  until  he  bad  failed 
to  account  for  It,  or  to  itay  It  over  to  his 
successor,  It  could  not  be  shown  that  he  bad 
embeszled  It;  and  that  In  the  meantime  be 
might  keep  It  In  any  safe  place  he  saw  fit 
It  is  Bidd  In  support  of  these  propositions 
that  the  Jmy  should  know  what  the  defend- 
ant's duties  were  befmre  ^oceedlng  to  de< 
termine  wheth»  be  had  violated  his  daUea 
or  his  trust  There  are  doubtless  many 
cases  where  an  embeszlemoit  can  only  be 
proved  througb  the  failure  of  the  ag&at  to 
account  for  or  pay  ovw  the  money  recelTed, 
but  that  goes  only  to  the  evidence,  and  not 
to  the  fact  of  the  embezzlement  which  may 
be  proved  by  other  evidence  long  before  the 
period  tor  accounting  arrives^  and  before 
his  successor  could  be  elected  or  qualified. 
People  V.  Tomlinson,  66  GaL  6  Pac.  60^ 
only  decides  a  queatiim  of  evidence,  vl&  tiiat 
the  refusal  of  the  agent  to  pay  over  the 
money  of  his  prlndpaL  when  demanded  by 
a  i>er8on  not  anthotiaed  to  receive  it  Is  not 
evidence  of  embesslement  Non  constat  tbat 
he  may  have  In  tact  embeszled  it  before  the 
demand,  and  that  it  was  c^wble  <a  other 
and  positive  proof. 

The  twen^-flxst  request  was  pnq>erly  re* 
fused.  It  asked  tiie  omrt  to  instruct  the 
Jury  that  there  was  no  evidence  tiiat  the  de- 
fendant did  not  prior  to  the  finding  of  the 
Indictment  pay  over  nil  mon^s  rec^red  by 
blm  as  treasurer  of  the  association.  If  the 
defraidant  cm  the  34th  day  of  February,  em- 
bezzled  and  converted  to  his  own  use  the 
m<meys  of  the  association,  how  could  It 
affect  his  guilt  in  the  ^e  of  tiie  law  if  he 
afterwards  rcfwitad  and  restored  the  moneyT 
The  court  correctly  charged  the  Jury  tliat: 
**Wben  proof  has  been  made  to  the  satisfac- 
tion of  the  jury  that  tite  defendant  did 
ftaudulentiy  appropriate  to  his  own  use  the 
moneys  of  said  corporation,  contrary  to  Ills 
trust  as  its  trauurer,  it  is  not  necessary  for 
the  prosecution  to  show  further  what  dlspo- 
sltlfm  has  bem  made  of  the  money  by  tbe 
defendant  after  sndi  teiudulent  approprla^ 
tlon." 

It  is  farther  contended  tliat  tiie  court  erred 
in  not  granting  defendantSi^inotian^./br  a 
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new  trial,  upon  the  ground  that  the  verdict 
Is  contrary  to  law,  because  the  coui*t  re- 
fused to  instruct  the  jury  "that  the  treasurer 
was  authorized  only  to  receive  moneys  ai>- 
proprlated  or  contributed  to  the  objects  of 
the  association;  and  that  the  treasurer  was 
not  authorized,  and  It  was  no  part  of  his 
trust,  to  receive  money  to  which  the  asso- 
ciation had  no  right  or  title;  and  that.  If  the 
defendant  received  money  to  which  the  as- 
sociation had  no  right,  title,  or  claim,  It 
could  not  be  an  act  done  by  virtue  of  bis 
trust"  Here,  again,  the  appellant's  theory 
la  that  the  money  belonged  to  the  state,  and 
not  to  the  association.  This  contention  can- 
not be  sustained.  The  act  of  congress  Im- 
posed no  restriction  upon  the  state  as  to  the 
■channel  or  agency  through  which  the  money 
should  be  applied  to  the  purposes  designated 
in  the  act  It  required  no  appropriation  by 
the  state  legislature  before  the  money  could 
be  used  In  support  of  the  home.  The  money 
was  appropriated  by  congress,  and  could 
not  be  diverted  by  the  state.  The  veterans 
In  the  home  were  the  beneficiaries  of  the 
fund  from  the  moment  It  left  the  United 
States  treasury,  and  the  state  Itself  could  not 
divert  It;  and,  as  the  Inmates  of  the  home 
could  only  receive  It  through  the  agency  of 
the  association,  the  association  wus  entitled 
to  Its  custody  and  use  for  the  purpose  for 
which  it  was  appropriated,  and  such  custody 
and  use  required  and  constituted  ownership. 
Hie  language  of  the  act  of  the  legislature  of 
March,  1SS9.  Is:  "The  state  treasurer  Is 
hereby  authorized  and  empowered  to  receive 
any  and  all  moneys  to  which  said  home  may 
be  entitled  under  the  act  of  congress,  the 
state  thereby  treating  It  as  the  property  of 
the  home,  and  recognizing  the  fact  that  the 
state  is  the  mere  conduit  through  which  It 
Is  transmitted  to  the  association." 

We  find  no  error  which  would  Justify  a 
reversal,  and  the  judgment  and  order  ap- 
pealed from  are  affirmed. 


liACBT  V.  POETEB.    (No.  10,328.) 
(Boprone  Court  of  Galifornia.  Ans.  24^  1894.) 

ICaUOIODB  PROSECCTIOM— SurFlCtKKOT  OF  £tI> 

dk:*o»— Fhovincb  ow  Jukt. 

1.  FiaintifT  was,  at  defendant's  Instance, 

arrested  for  threatening  to  enter  on  laud  in 
which  defendant  was  interested,  and  detain 
the  same  by  force.  Plaintiff  waa  a  member  of 
a  society  formed  to  talte  possessioQ  of  tlie  land, 
and  a  lorveyor  had  been  employed  by  the  so* 
ciety  to  survey  the  land,  and  bad  surreyed  a 
jKjrtion  of  it.  Held,  that  the  testimony  of  the 
surveyor  as  to  acts  and  declarations  of  mem- 
bers o2  the  society,  in  plaintiff's  alwence,  re- 
carding  the  intmtion  of  the  society  to  talis 
possession  of  the  land,  was  admissible. 

2.  In  an  action  for  malicious  prosecution, 
the  credibility  of  witnesses,  and  the  questions 
of  malice.  motiTee.  and  intention  should  be 
left  to  the  jury  only  where  the  eridenca  for 

Jlaintiff  Is  sufficient  to  support  a  verdict  In  his 
avor. 

S.  The  question  of  malice  is  one  of  fact, 
and  that  of  probable  cause  one  of  law. 


4.  In  an  action  for  causing  plalntUTs  ar- 
rest for  threatenins  to  enter  on  land  and  de* 
tain  the  same  by  force  and  violence,  eTidence 
that,  when  arrested,  plaintiff  was  a  member  of 
a  society  the  purpose  of  which  was  to  talie 

Possession  of  the  land :  that  plaintiff,  with 
4  other  men  and  a  team  loaded  with  lnmb(>r, 
was  Kolng  on  the  land  when  stopped  by  de* 
feodnnt;  and  that  one  of  the  party  told  defend- 
ant he  might  as  well  yield,  as  they  liud  liOO  or 
400  men,  and  would  go  on  the  land,— showed 
probable  cnuie  for  plaintiffs  arrest. 

5.  Tailing  the  advice  of  counsel  before 
causing  a  person's  arrest  on  a  criminal  charge 
tends  to  show  good  faith;  and  where  the  facts 
are  fully  stated  to  counsel,  and  hia  advice  Is 
acted  on  in  good  faltb,  there  can  be  no  recov- 
ery for  malicious  prosecution. 

6.  Where,  in  an  action  for  malicious  prose- 
cution, probable  cause  is  shown,  no  amount  of 
malice  will  entitle  plaintiff  to  recover. 

Oommlssioners'  dcciirioa.  Department  L 
Appeal  from  superior  court;  Los  Angeles 
county;  W.  P.  Wade,  Judge. 

Action  by  James  Lacey  against  Oeorge  K. 
Porter  for  moliclouB  prosecution.  Jndsm«it 
was  rendered  In  fiiTor  of  defendant,  and 
plaintiff  appeals.  AJDSrmed. 

Adams  &  Mitchell,  for  appellant  Graves, 
O'Uelveny  &  SbanUand  (S.  M.  White,  of 
counsel),  for  respondent. 

HATNES,  0.  On  October  13,  1891.  de- 
fendant Porter,  made  complaint  against  the 
plaintiff,  Lacey,  charging  him  with  threaten- 
ing to  enter  upon  and  detain  by  force  and 
violence  the  lands  of  the  Porter  Land  &. 
Water  Company,  a  corporation,  In  which 
Porter  was  a  large  stockholder.  Upon  this 
compiaint  the  Juatlco  of  the  peace  issued 
a  warrant  and  Lacey  was  arrested  the  same 
day;  but,  being  unable  to  give  ball  that 
evening,  was  committed  to  jail,  where  he  re- 
mained 17  hours.  He  was  afterwards  ex- 
amined before  the  justice,  and  discliarged, 
and  thereupon  brought  this  action  against 
Porter  for  malicious  prosecution.  A  jury 
trial  was  had,  and,  at  the  concltisfon  of  the 
evidence,  the  defendant  moved  the  coiurt  to 
Instruct  the  jury  to  render  a  verdict  for  the 
defendant  The  Instruction  was  given,  and 
a  verdict  returned  In  compliance  with  the  In- 
struction, upon  which  judgment  was  entered. 
Plaintiff  moved  for  a  new  trial,  and  this  ap- 
peal Is  from  the  judgment  and  the  order 
denying  said  motion.  No  complaint  was 
made  by  plaintiff  other  than  tiiat  the  prose- 
cution was  malicious  and  witiiout  probable 
cause;  and  these  questions,  he  contends, 
should  have  been  submitted  to  the  Jury. 
Some  questions  arising  np<ni  the  admission 
of  evidence  are  also  made. 

The  lands  of  the  Porter  Land  ft  Water 
Company,  above  mentioned,  are  part  of  the 
Mexican  grant  known  as  the  "Rancho  Ex- 
Mlsslon  de  San  Fernando."  This  grant  was 
confirmed  by  the  United  States,  and  a  pat 
ent  therefor  was  issued  in  1873,  and  was 
duly  recorded  In  the  record^'s  office  in  Los 
Angeles  county  In  1876.  The  south  half  of 
the  grant  (g«ierally  known  as  the  "Van  Nnys 
Tract")  Is  owned  by  the  Loe 
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Ins  &  MllUng  Company.  The  lands  of  the 
Porter  lAnd  &  Water  Company  are  In  the 
north  half  of  the  grant,  and  adjoin  the  Van 
Nuys  tract  Other  portions  of  the  north  half 
are  held  by  Indlvldaals,  among  whom  are 
Hubbard  and  Wright,  who  also  own  a  tract 
the  south  boundary  of  which  Is  the  Van 
Nnya  tract,  and  all  held  under  titles  de- 
rived by  mesne  conveyances  from  the  pat- 
entee. At  and  prior  to  the  time  of  the 
arrest,  the  plaintiff  was  a  member  of  an  or- 
ganization called  the  "San  Feraimdo  Protect- 
ive Association,"  which  then  bad  &  member- 
ship varioosly  stated  at  from  200  to  400  men. 
This  organization  bad  a  written  constitution, 
and  all  the  officers  usoally  had  by  voluntary 
associations.  Including  a  treasurer,  to  whom 
all  moneys  were  to  be  paid  over  by  the  sec- 
retary, and  who  disbursed  the  same  on  or- 
ders drawn  by  the  association.  The  member- 
ship fee  was  $15,  upon  the  payment  of  which 
a  person  was  entitled  to  a  memberslilp  cer- 
tificate. The  dues  were  $5  per  quarter.  The 
object  of  the  association,  as  stated  in  the 
preamble  to  the  constitution,  was  "to  have 
the  title  to  co^aln  portions  of  the  lands  of 
the  San  Fernando  valley  declared  Invalid, 
and  open  to  settlement  and  entry  as  public 
lands;"  or,  as  stated  by  the  plaintiff  In  his 
testimony:  "I  think  the  association  was  for 
the  purpose  of  Jumping  the  land."  Each 
member  was  restricted  to  100  acres;  but.  If 
be  desired  more,  be  was  required  to  pay  to 
the  secretary  $25  for  each  additional  100 
acres  he  might  select  The  land  referred 
to  in  the  preamble  above  quoted,  and  in  the 
testimony  of  tiie  plaintiff,  was  the  said  Mex- 
ican grant  so  confirmed  and  patented  by  the 
United  States.  Prior  to  the  arrest  of  the 
plaintiff,  the  association  bad  employed  a 
surveyor,  named  Grove,  who  surveyed  and 
subdivided  the  south  half  of  Oie  grant;  and 
It,  or  a  large  portion  of  It,  was  allotted  to 
members  of  the  associatloD,  In  individual 
parcels  of  160  acres  each;  and,  on  and  prior 
to  OctobOT  8th,  00  or  00  houses  or  sbantiea 
had  been  erected  and  occupied  by  members 
of  the  association  on  ^at  part  of  the  grant 

The  character  of  the  entry  np<Mi  and  oc- 
cupation of  these  lands  is  not  doubtful.  It 
was  tiie  unlawful  and  forcible  entry  by  large 
numbers  of  persons,  organized  and  banded 
together  for  that  purpose,  upon  the  peace- 
able and  actual  possession  of  another,  whose 
title  was  evidenced  by  the  patent  of  the 
United  States,  as  was  well  known  to  the 
association.  Nor  were  these  lands  wild  and 
unimproved,  but  fM-  many  years,  certainly 
for  15  or  20  years,  had  been  regularly  culti- 
vated, and  at  the  time  of  entry  tlie  stubble 
of  the  preceding  harvest  was  upon  the 
ground.  The  purposes  of  tiie  association, 
however,  were  not  confined  to  the  south  half 
of  the  grant  Whether  the  occupation  of  the 
south  half  before  any  open  attempt  to  enter 
upon  the  north  half  was  because  of  that  part 
having  been  first  surveyed,  or  whether  It 
was  for  the  betto-  protectltm  of  the  Invaders 


by  the  prazlinlt7  of  th^  locations,  It  Is  not 
essential  to  Inquire.  On  October  7»  1S91, 
Shaffer,  a  membo*  of  the  assodatlon,  hav- 
ing made  a  selection  of  land  on  the  norOi 
side  from  a  map,  went  with  two  other  mem* 
bers  to  find  it  and  on  that  occasion  met  Ur. 
Wright  one  of  the  ownm  of  the  Hubbard 
&  Wright  tract,  with  whom  they  bad  some 
words.  On  the  next  day,  Grove,  the  Bntrey- 
or,  with  about  15  men  (among  whom  were 
Shaffer,  with  a  load  of  lumber,  and  the  plain- 
tiff), came  to  the  south  line  of  section  26, 
part  of  which  section  belonged  to  Habbard 
&  Wright  and  part  to  the  Porter  Land  & 
Water  Company,  where  they  were  met  1^ 
Mr.  Wilson,  the  superintendent  of  the  Por- 
tor  Land  &  Water  Company,  and  Mr.  Wright, 
who  stopped  them.  Grove,  who  did  the  talk- 
ing for  the  crowd,  said  they  had  come  to 
settle  on  section  26;  that  they  might  as  well 
let  them  go  on  there  peaceably;  that  tfaey 
were  going  on  there  anyhow;  that  he  had 
300  or  400  men  belonging  to  the  league,  and 
had  plenty  of  money  ba<^  of  them.  The  talk 
continued  until  between  sundown  and  dark, 
when  the  crowd  tamed  back.  The  next 
morning,  Grove  and  the  plaintiff,  with  sev- 
eral  otho's,  came  again  to  the  line.  Plaintiff 
was  head  chalnman.  They  had  surveyed  np 
to  Uie  line,  and  had  gone  about  a  half  chain 
over,  when  Wilson,  for  the  Portw  Land  & 
Water  Company,  forbade  them  going  ovar 
the  line,  and  pulled  up  a  pin  that  had  been 
stack  north  of  the  line,  and  threw  It  back 
across  the  line.  Plaintiff  then  went  back 
across  the  line  and  said:  *T  ain't  a  bit 
afraid  of  yon.  Til  give  yon  a  pointer  on 
that"  Grove  said  (but  not  In  the  presence 
of  plaintiff)  that,  if  he  bad  given  the  wwd 
the  day  before,  his  men  would  have  gone  on 
the  land  too  quick,  and  that  they  (Wright 
and  Wilson)  would  not  have  been  any- 
where; that  his  men  were  all  armed;  that 
they  were  coming  again  on  Monday,  and 
they  might  Just  as  well  let  them  go  there 
and  settle;  that  they  considered  It  govern- 
ment land,  and  tbey  calculated  to  go  on  It 
The  defendant,  Porter,  consulted  the  dis- 
trict attorney,  and  tc^  that  purpose  visited 
bis  office  two  or  three  times,  and  was  ad- 
vised by  him  that  he  had  a  legal  remedy, 
and  directed  the  assistant  district  attorney 
to  pr^mre  a  form  of  complaint  to  be  used 
by  defendant  to  procure  warrants  for  Uie 
arrest  of  plaintiff  and  others,  and  such  form 
was  prepu>ed,  and  was  used  to  procure  plain- 
tiff's  arrest  Grove,  the  surveyor,  and  sev* 
eral  others,  were  included  In  the  same  com- 
plaint Other  facts,  so  far  as  material  to  be 
noticed,  will  be  referred  to  In  the  examina- 
tion of  the  points  made  by  appelant 

The  errors  relied  upon  by  appellant  ara 
(as  stated  in  bis  brief): 

1.  "The  admission  of  testimony  showing 
the  acts  and  declarations  (made  without 
the  hearing  of  appellant),  by  members  of  tbe 
protective  association  and  others,  of  the  in- 
tention of  the  assodatfon  to  take  pMsesslon 
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of  teapondentfs  land,  no  conspiracy  havliig 
been  Bhown."  Tbe  constitution  of  the  asso- 
ciation was  pat  in  evidence  by  the  plaintiff, 
and  he  admitted  that  he  was  a  member,  and 
that  tbe  object  of  the  association  was  to 
'^amp  the  land."  OroTe,  It  Is  true,  was  not 
a  member  of  the  association,  but  was  its 
employe,  aiding  and  assistlog  it,  and  haring 
fnll  knowledge  of  its  existence  and  purposes; 
and  all  ttie  statem»its  and  acts,  whether  of 
QroTe  or  of  the  members  of  the  association, 
were  made  and  done  whUe  they  were  en- 
gaged in  tbe  accomplish  ment  of  the  common 
de^LgiL  Appellant  was  not  only  a  member 
of  the  association,  but  was  actively  partici- 
pating In  what  was  b^ng  done,  and  it  was 
not  necessaiy  to  the  admla^bility  of  the 
declaratlona  of  the  otliera  that  he  should 
hare  been  present  and  within  hearing,  even 
if  he  bad  been  on  trial  upon  the  charge  made 
against  lilm. 

2.  It  is  further  Insisted  that  the  court 
erred  In  "taking  from  the  jury  the  questions 
«f  the  credibility  of  witnesses,  malice,  mo* 
tlTes,  ItttentioUt  and  belief  of  respondeni  and 
what  facts  the  CTidenco  established."  The 
general  rule  undoubtedly  Is  that  these  ques- 
tions Bliould  be  submitted  to  the  jury  where 
evidence  is  conflicting;  but  it  is  equally  well 
settled  that  the  court  may  within  certain 
Umlta  oonbrol  the  verdict,  either  by  such  an 
Inatraction  as  was  hwe  giv^,  or  by  setting 
It  aside,  and  granting  a  new  trial,  either  up- 
on motion  of  the  defeated  party  or  iqwn  its 
own  motion.  To  Justify  the  court  In  direct- 
ing a  TOMlict,  it  is  not  necessary  that  there 
should  be  no  conflict  in  the  evidence;  but, 
where  the  evidence  Is  such  that  it  is  clearly 
insnfflciait  to  support  a  verdict  in  favor  of 
the  i>arty  against  whom  tbe  direction  Is 
giTVOt  the  instruction  is  proper,  unless  the 
drcnmstances  of  the  case  Indicate  that  upon 
another  trial  the  evidence  may  he  materially 
^ttex&A,  In  which  case  the  facts  should  be 
submitted  to  the  jury  In  order  that  a  new 
trial  may  be  had.  But  in  either  case  tbe  de* 
dslon  of  the  court  below  will  be  sustained, 
unless  tbe  appelate  court  can  clearly  see  that 
its  coDcluaion  is  wrong  upou.  the  facts.  "In 
an  action  for  malicious  prosecution,  the  bur- 
den Is  on  the  idaintiff  to  show  afflrmaUvely 
that  there  was  a  want  of  probable  cause." 
Grant  v.  Moore,  29  OaL  65S;  Emerson  v. 
Skaggs,  52  CaL  247.  "Actiims  for  malicious 
prosecution  have  never  been  favored  in  law. 
although  they  have  always  been  readily  ni>* 
held  when  the  proper  elements  thwefor  have 
been  presented.  Tbey  sre  sustained,  bowev* 
er,  only  when  It  Is  shown  that  the  prosecu- 
tion was  in  tect  actuated  by  malice,  and 
that  the  party  Instigating  it  had  no  reasona- 
ble ground  for  causing  the  prosecution." 
Ball  T.  Rawlee,  03  CaL  228,  28  Pac  937. 
Malice  la  a  question  of  fact;  but  what  facts 
and  circumstances  amount  to  probable  cause 
Is  a  pure  questtoD  of  law,  though  whether 


such  facts  and  drcnmatancea  exist  is  a  ga«- 
tion  of  fact  Id.,  93  CaL  227,  28  Pac  987; 
Stone  T.  Crocker,  24  Pick.  84.  The  facts  of 
the  wganlzatlon  and  purposes  of  the  San 
Fernando  Protective  Association,  that  the 
Van  Nuys  tract  had  largely  been  occupied 
by  members  of  the  association  acting  In  con- 
cert, that  the  purpose  was  also  to  occupy 
tbat  part  of  the  original  grant  then  belong- 
ing to  the  Porter  Land  &  Water  Company, 
that  Shaffer,  accompanied  by  about  16  men, 
among  whom  were  plaintiff  and  tbe  snrveyor. 
Grove,  with  a  four-horse  team  loaded  with 
InmlKT,  were  proceeding  to  go  upon  the  land, 
when  taken  with  the  statements  of  Grove 
that  the  owners  might  as  well  yield  peacea- 
bly, ttiat  he  bad  300  or  400  men.  and  would 
go  on  the  land,  all  of  which  was  shown  with- 
out substantial  contradiction,  and  all,  except 
the  statements  of  Grove  last  above  referred 
to,  by  the  testimony  of  the  plaintiff,  rMtder 
it  too  plain  for  argument  that  defendant  bad 
probable  cause  for  the  arrest  of  plaintiff. 
It  does  not  matter  that  no  threat  to  occupy 
defendant's  land  was  made  by  plaintiff  per- 
sonally, nor  that  he  had  already  selected  a 
quarter  section  on  the  other  part  of  the  tract. 
The  occupation  of  the  Van  Nays  tract,  in  the 
manner  described,  with  any  movement  to- 
wards the  occupation  of  tiie  othv  part  of  the 
grant  with  large  numbos  of  men,  was  a 
threat  to  occupy  It  forcibly.  Why  should  16 
men  accompany  one  wagon  load  of  lumber 
If  the  entry  was  Intended  to  be  lawful  and 
peaceable?  IX  the  facts,  as  they  edsted,  were 
snch  as  to  constitute  protmble  cause,  and 
the  defendant  acted  th««on  In  good  faith, 
It  Is  not  necessary  to  show  that  he  consulted 
counsel.  Taking  the  advice  otf  coonael.  how- 
ever, tends  to  show  good  &lth  and  honest 
motives  and  the  absence  of  malice;  and  whore 
the  facts  upon  which  a  criminal  complaint  la 
based  are  folly  stated  to  counsel,  and  his  ad- 
vice Is  acted  upon  In  good  faith,  the  plaintiff 
cannot  recover.  Ball  v.  Rawles,  OS  Gal.  285, 
28  Pac.  987.  But,  If  probable  cause  Is  found 
to  exist,  no  amount  of  malice  will  entitle 
plaintiff  to  recover;  Cor,  though  malice  Is  ln> 
furred  from  want  of  xffobaUe  cause,  BtUl 
wh&re  iffobable  conse  does  exist,  malice,  even 
affirmatlTdy  shown,  will  not  mtitie  the  plain- 
tiff to  a  verdict.  Thompson  r.  Kubber  Co., 
66  Conn.  493,  16  AtL  664.  Tbe  circumstan- 
ces r^ed  upon  by  ai^ellant  to  show  malice 
on  the  part  of  defendant  are  Insufficient  for 
that  purpose;  but,  as  it  Is  dear  that  probable 
cause  for  the  arrest  was  shown,  It  Is  not  nec- 
essary to  ^scuss  them.  We  think  the  bi- 
struction  to  find  tor  defendant  was  right, 
and  that  the  Judgment  and  order  should  be 
affirmed. 

We  concur:    SEABLB,  G.;  BBLOHBB,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  osAoiaa,  the  Judgment  and  or 
der  appealed  from  are  affirmed. 
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JEFFERSON  et  al.  t.  HEWITT  et  ox.  (No. 
19.406.) 

(Supreme  Court  of  California.  Aug.  31,  1891.) 

Betibw  on  Appeal  —  Evidence  of  Aoenoi  — 
Pbomisbobt  Notes— CoNmrioNs  —  FiiLDBB  or 

CONaiDBKl.TIOK — VoiD  IsBUB  OF  STOOE. 

1.  Findings  of  fact  by  the  trial  court  upon 
conflicting  evidence  will  not  be  reviewed  on 
appeal. 

2.  The  jKcretaiT  of  a  corporation  ia  act- 
ing as  its  agent  where  he  solicits  a  stock  sub- 
Bcrlption,  tarns  over  to  the  company  a  note 
given  therefor,  whereupon  the  president  de- 
livers the  stock  certificate  to  the  purchaser, 
and  such  actions  are  thereafter  ratified  by  the 
board. 

3.  Under  (St.  Code.  S  359,  prohibiting  the 
issue  of  stock  e:Lcept  for  money  paid,  labor 
done,  or  property  actually  received,  a  stock  cer- 
tificate issued  in  exchange  for  a  note  condf- 
tioned  upon  the  completion  of  the  road  in  a 
given  time  Is  void,  and  sacb  note  la  without 
consideration. 

4.  The  condition  upon  which  a  note  is  pay- 
able need  not  be  incorporated  therein. 

Commission's'  deciston.  Department  1. 
Appeal  from  superior  court  of  Orange  coun- 
ty; J.  W.  Towner,  Judge. 

Action  by  Amos  £.  JeffersMi  and  others 
against  R.  E.  Hewitt  and  wife.  There  was 
a  judgment  for  defendants,  from  wbich,  and 
from  an  order  denying  a  new  trial,  plain- 
tiffs appeal.  Afiirmed. 

Houghton,  Silent  &  Campbell,  for  appel- 
lants. James  Scarborough  and  Ray  Blllings- 
ly,  for  respondents. 

BELCHEIt,  C.  This  action  was  brought 
by  the  assignees  of  a  nonnegotiable  note  to 
recover  from  the  makers  the  amount  al- 
leged to  be  due  thereon.  The  note  was  for 
$5,000,  dated  July  14,  1888,  and  payable  four 
months  after  date,  and  was  given  to  the 
Santa  Ana,  Falrvlew  &  Pacific  Railroad  Com- 
pany In  payment  for  50  shares  of  stock  in 
that  company.  On  the  first  trial,  judgment 
was  given  for  the  defendants,  and  the  plain- 
tiffs appealed.  The  Judgment  was  reversed, 
and  the  cause  remanded  for  a  new  trial  (95 
Oal.  535,  30  Pac.  772),  the  court,  among  other 
things,  saying:  "The  construction  of  the 
road  to  the  ocean  was  no  part  of  the  con- 
sideration of  the  note.  The  findings  negative 
the  averment  of  the  answer  that  the  note 
was  given  'upon  the  express  condition'  that 
the  railroad  should  be  completed  within 
ninety  days.  The  matters  relied  upon,  to 
be  available  as  a  defense,  must  be  shown  to 
have  been  a  condition  agreed  upon  by  the 
Ijartles."  When  the  case  went  back  to  the 
court  below  the  defendants  filed  an  amend- 
ed answer.  In  which,  after  making  certain 
denials,  they  set  up  two  affirmative  defenses. 
In  the  first  of  these  defenses,  it  is  alleged 
that  on  July  14. 1888,  defendants  agreed  with 
the  Santa  Ana,  Falrriew  &  Pacific  Railroad 
Company  to  take  60  shares  of  Its  capital 
stock,  and  to  deliver  to  said  company  their 
proinlae  in  writing  to  par  tbevefor  the  mm 


of  fS.OOO,  and  In  pursuance  tiia«of  did  on 
the  same  day  dellTor  the  note  set  oat  in  the 
complaint,  but  that  said  agreemwt  to  take 
said  stock,  and  the  performance  of  said  writ- 
ten promise,  were  by  the  agreement  of  the 
parties  thereto  at  the  same  time  made  con- 
ditional upon  the  construction  and  comple- 
tion of  the  railroad  of  said  company  from 
Falrvlew,  Its  terminus  at  that  time,  to  the 
Pacific  ocean,  before  the  maturity  of  said 
note,  to  wit,  within  60  or  90  days,  and  that 
it  was  expressly  agreed  by  and  between  said 
parties,  at  the  time  of  the  delivery  of  aald 
note,  that  If  said  railroad  should  not  be  ao 
constructed  and  completed  within  said  period 
the  defendants  would  not  have  to  pay  said 
note,  or  any  part  thereof;  that  said  condltlcm 
was  not  performed,  and  the  road  was  not 
constmcted  in  whole  or  ln>part  from  Fair- 
view  to  the  Pacific  ocean,  within  said  period, 
or  at  all,  and  no  part  thereof  has  yet  be&i 
built;  that  about  Septembo'  10, 1888,  defend- 
ants notified  sold  company  that  said  condi- 
tion had  not  been  perfM'med.  and  no  steps 
had  been  taken  to  comply  with  It,  and  there- 
after, about  November  15,  1S8S,  and  again 
about  January  15,  1890,  the  sold  condition  be- 
ing still  unp^ormed,  they  tendered  to  the 
ofDcials  of  said  company  the  said  stock,  and 
demanded  the  return  of  said  note,  which  re- 
turn was  refused;  "and  defendants  h^l^ 
renew  the  tender  of  said  stock,  and  deposit 
the  cwUficate  for  the  same  herewith  in  court, 
and  demand  the  return  of  their  promise  In 
writing."  In  the  second  defense  it  Is  alleged 
that  the  same  agreement  was  made  as  that 
set  up  in  the  first  defense,  but  that  said 
agreement  and  note  were  made  upon  the  sole 
consideration  of  the  promise  and  agreement 
of  the  company  that  It  would  complete  its 
road  from  Falrriew  to  the  Pacific  ocean  be- 
fore the  maturity  of  said  note,  to  wit,  with- 
in 60  <^  90  days  from  Its  date;  that  the  com- 
pany failed  to  BO  complete  Its  road,  or  any 
part  thereof,  and  by  reason  of  such  failure 
the  consideration  for  said  agreement  to  take 
stock  and  for  said  note  had  wholly  failed; 
and  the  tendering  back  of  the  stock  Is  then 
alleged  in  the  same  terms  as  before.  Hie 
case  was  again  tried,  and  the  court  found 
the  facts  as  to  the  said  agreemrat  and  note 
to  be  88  alleged  in  the  answer,  and  gave 
judgment  for  defendants,  from  which,  and 
from  an  order  d^iylng  a  new  trial,  the  plain- 
tiffs appeal. 

In  support  of  the  appeal  the  principal  con- 
tention Is  that  the  findings  were  not  jnstlfled 
by  the  evidence.  This  contention  cannot.  In 
our  opinion,  be  sustained.  The  negotiations 
for  the  sale  and  purchase  of  the  stock  were 
all  between  Dr.  J.  G.  Bailey,  who  was  then 
the  secretary  and  a  director  and  stockholder 
of  the  company,  and  tbe  defendants,  and 
they  w«e  the  only  witnesses  as  to  the  terms 
of  the  agreement  The  testimony  of  the  de 
fendants  was  clearly  sufficient  to  justify  and 
sustain  the  findings,  and  the  most  that  can 
be  said  is  that  acme  conflict  was  raised  by 
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the  teatimony  of  Dr.  Ball^.  That,  however, 
was  a  matter  for  eolation  by  the  trial  court, 
snd  Its  detmnlnatiim  cannot  be  reviewed  on 
appeal. 

It  1b  also  cont^ded  that,  whaterer  the 
agreement  between  Dr.  Bail^  and  tlie  de- 
fendants may  have  been,  the  company  Was 
not  bound  by  it,  for  the  reason  that  he  was 
not  acting  as  its  agent,  and  had  no  power  to 
sell  the  stock,  either  conditionally  or  uncon- 
ditionally. And  counsel  say:  "The  com- 
pany would  have  been  bound  If  It  were  true 
that  Bailey  was  Its  agent  in  the  transaction, 
baTing  authorily  to  bind  it;  but  be  Is  neither 
shown  to  have  been  its  agent,  nor  to  have  had 
any  anthority  whateyer  to  act  fOr  it  In  the 
matter."  Whether  this  la  bo  or  not  must  be 
determined  from  the  evidence.  The  material 
facts  abown  by  the  erldence  are,  In  mb- 
stance,  as  follows:  As  already  stated,  Dr. 
Bailey  was  the  acting  secretary  and  a  dl* 
rector  of  the  company,  and  all  the  ncgotiar 
tions  for  the  sale  of  the  stinA  to  defendants 
were  had  between  him  and  them.  There  was 
some  tmsold  stock  of  the  company,  and  Bai- 
ley and  the  other  members  of  the  board  had 
talked  a  good  many  times  about  disposing 
of  it,  and  he  and  they  had  tried  to  sell  stock 
to  others.  Bailey  went  to  the  defendants, 
and  solicited  and  urged  them  to  take  the 
stock,  and  durli«  the  negotiations  told  them 
that  he  had  the  privilege  or  power  to  dis- 
pose of  a  part  of  the  stock  to  his  friends. 
He  took  the  note  to  the  company  on  the  day 
he  received  It,  and  a  few  days  later  the 
president  of  the  company,  Mr.  Buck,  took  the 
certificate  of  stock  to  Hewitt's  house,  and 
offered  it  to  him.  Hewitt  then  asked  Buck 
If  It  was  tme  that  the  company  was  going 
to  continue  the  road  on  from  Falrvlew  to 
the  beach  within  00  or  90  days,  as  agreed  and 
stated  to  falm  by  Dr.  Bailey,  and  Bnck  said, 
"The  road  Is  going  right  on,  notwithstanding 
any  reports  to  the  contrary."  Hewitt  tnen 
took  the  certiflcate,  and  he  says,  "I  thought 
I  might  Just  as  well  have  the  certiflcate  of 
stock,  although  I  was  negotiating  for  stock 
as  completed  from  Falrvlew  to  the  beach." 
In  September  following,  Hewitt  wrote  a  let- 
ter to  the  board  of  directors  of  the  company, 
and  delivered  It  to  Mr.  Catts,  Its  then  secre- 
tary, stating:  "I  hereby  beg  leave  to  tender 
to  you  my  stock  In  your  company.  Issued  to 
me  on  or  about  the  17th  day  of  July  last,  and 
to  the  amount  of  five  thousand  dollars  ($6,- 
000).  And  I  farther  ask  you  to  cancel  my 
note,  given  for  the  sum  of  five  thousand  dol- 
lars (15,000)  for  the  said  stock.  My  reason 
for  this  step  is  that  the  conditions  and  repre- 
sentations upon  which  the  said  stock  was  Is- 
sued to  me  have  not  In  any  manner  been  ful- 
filled or  carried  Into  effect  by  your  company." 
On  the  8th  of  October  following  the  direct- 
ors of  tiie  company  passed  a  resi^atlon  read- 
ing as  follows:  "Resolved,  that  the  Issue 
of  certiflcate  number  20,  for  fifty  shares  of 
tlie  capital  stock  of  this  corporation,  to  R. 
E.  Hewitt,  on  the  14th  day  of  July,  1888,  bj 
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the  officers  of  this  corporation,  and  the  ac- 
ceptance by  them  on  behalf  of  this  corpora- 
tion of  a  certain  promissory  note  made  by  B. 
E.  Hewitt  and  AUle  A.  Hewitt,  bis  wife, 
dated  14th  day  of  July,  18SS.  for  the  sum 
of  five  thousand  dollars,  and  given  In  pay- 
ment in  full  for  said  shares  of  stoca,  be  now 
by  this  board  approved  and  ratified. '*  These 
facts  very  clearly  show,  as  we  think,  that 
Bailey,  in  making  the  agreement  with  the  de- 
fendants in  regard  to  the  stock  and  the  note, 
was  acting  as  the  agent  of  the  company, 
with  actual  or  ostensible  authority  to  do 
so,  and  not  as  the  agent  of  defendants;  and 
It  must  be  assumed  that  -when  be  d^vered 
the  note  to  the  company  be  notified  Its  of- 
ficers of  the  conditions  agreed  apon  as  to  Its 
payment.  At  any  rate  it  was  his  duty  to  do 
BO,  and  there  Is  no  evidence  tending  to  show 
that  he  did  not  perform  that  duty-  But, 
whether  he  did  perform  It  or  not,  the  com- 
pany was  bound  by  his  action,  since  notice 
to  an  agent  is  constructive  notice  to  tne 
principal,  and  the  rule  applies  to  corporations 
as  well  as  individuals.  Civ.  Code,  I  2332; 
Bterce  v.  Hotel  Co.,  31  Cal.  165;  1  Mor.  Prtr. 
Corp.  (2d  Ed.)  fi§  S40b,  540c. 

The  point  is  made  that  when  the  defend- 
ants received  the  certificate  of  8to<^  they  be- 
came liable  to  pay  for  it,  and  the  condltioD 
agreed  upon  as  to  payment,  If  made,  was  ren- 
dered void,  leaving  the  obligation  to  pay 
In  full  force.  In  support  of  this  position, 
counsel  cite  section  359  of  the  Civil  Code, 
which  provides  that  "no  corporation  shall  Is- 
sue stock  or  bonds  except  for  money  paid, 
labor  done,  or  property  actually  received." 
But  if  that  section  has  any  bearing  on  the 
case.  It  seems  to  us,  it  must  be  construed  to 
render  void  the  certificate,  and  not  the  con- 
dition as  to  payment,  and  hence  that  the 
note  was  made  without  any  consideration. 

The  objection  that  the  condition,  to  be 
valid,  should  have  been  incorporated  in  tne 
note,  cannot  be  snstained.  The  facts  of  the 
case  In  this  regard  are  very  similar  to  those 
In  Billings  V.  Everett,  52  Cal.  661.  There  It 
appeared  that  defendant  gave  plalntifTs  as- 
signor a  note  due  August  1,  1875,  with  the 
oral  agreement  that  the  note  should  not  be 
paid  unless  a  certain  water  dlteb,  from  which 
a  certain  number  of  acres  of  defendant's 
land  could  be  Irrigated,  should  be  com- 
pleted at  the  time  fixed  tor  the  payment  of 
the  note;  and,  the  ditch  not  being  complet- 
ed at  the  time  fixed,  It  was  held  that  tha>e 
was  a  failure  of  consideration  for  the  note, 
In  whole  or  In  part 

Looking  at  the  whole  case,  we  see  no  valid 
ground  for  reversal,  and  th^'efore  advise  that 
the  Judgmrat  and  order  appealed  team  he 
affirmed. 

We  concnr:  HATNBS,  a;  SBIABLS,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  o^ 
der  appealed  from  ore  affirmed. 
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ADAMS  T.  BTTRBANK.   (No.  19,324.) 
(Supreme  Court  of  California.    Sept.  1,  18W.) 
Bescission  or  Contract— Qoaktum  Mekcit— 
Sbt-Ofi. 

1.  Where  one  who  has  contracted  with  an- 
other to  build  a  house  wrongfully  ousts  the 
contractor,  and  preventa  him  from  completing 
the  work,  the  latter  may  treat  the  contract  as 
rescinded,  and  can  recover  on  quantum  meruit. 

2.  In  such  an  action  the  contract  is  ad- 
missible in  evidence  as  proof  of  the  value  of 
the  work,  but  is  not  conclusive  on  that  point. 

3.  Where  a  contractor  for  the  erection  of  a 
building  gives  to  a  material  man  an  order  on 
the  owner,  who  owes  him  enough  to  pay  the 
same,  but  refuses  to  do  bo,  the  owner,  in  an 
action  by  the  contractor  tor  the  work  done, 
cannot  set  off  the  cost  of  a  mechanic's  lien 
filed  by  the  material  man. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  J.  W.  McKInley,  Judge. 

Action  by  J.  F.  Adams  against  David  Bur- 
tank  for  work  done  and  material  furnished. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Brousseau  &  Tbomas.  for  appeOant  J.  L. 

Hurpbey,  for  respondent. 

SEARLS,  C.  This  action  was  brought  by 
J.  F.  AdamSf  the  respondent,  to  recover  from 
appellant  the  sum  of  {4,744.64,  with  interest 
and  coats,  for  work,  labor,  and  services  per^ 
formed  and  materials  fiu'nlshed  in  the  con- 
struction of  a  brick  building  in  the  city  of 
Los  Angeles.  It  is  conceded  by  the  plead- 
ings that  on  the  1st  day  of  June,  1S91,  plain- 
tiff and  defendant  entered  into  a  written 
agreement  by  the  terms  of  which  the  former 
was  to  furnish  the  material,  labor,  and  work, 
as  specified  In  certain  specifications  and 
shown  by  the  plans,  for  a  brick  building  to  be 
erected  for  defendant  on  Broadway  and  First 
streets,  in  the  <Atj  of  Los  Angeles,  for  which 
plaintiff  was  to  receiye  |9.75  per  1,000  as 
pet  wall  measure  of  21  tHrlcks  to  the  foot, 
etc.,  to  be  paid  by  defendant  at  ttie  rate  of 
75  per  cent  as  the  work  progressed;  the 
estim-ttes  of  the  superintendent  to  be  taken 
for  the  Talue  of  the  work  done,  and  his  cer- 
tiflcate  to  be  given  therefor;  the  residue  to 
be  paid  upon  the  completion  and  acceptance 
of  the  work,  and  upon  the  plaintiff  furnish- 
ing releases  from  all  material  men,  or  re- 
ceipts for  all  material  used  and  for  all  labor 
performed  to  the  satisfaction  of  defendant. 
The  specifications  are  made  a  part  of  the 
contract,  which  was  filed  with  the  recorder 
of  the  county.  Plaintiff  entered  upon  the 
construction  of  the  building,  furnished  the 
materials,  laid  the  foundation,  built  the  first 
story  and  a  small  portion  of  the  second  story 
of  said  building,  when,  some  time  in  July, 
1-S91,  he  ceased  work  upon  the  same,  leaving 
certain  materials,  such  as  brick,  mortar, 
tools,  and  appliances  for  the  work,  and  de- 
fendant finished  the  construction,  nsing  the 
material  on  hand,  etc.  At  the  time  plaintiff 
ceased  work  there  was  doe  ttom  him,  tor 


mataials  furnished  by  simdry  parties,  as 
follows:  To  the  Inglewood  Brick  Company, 
for  brick,  f401.S0;  to  H.  a  Hndspetli,  for 
sand,  937.  Plaintiff,  a  few  days  after  ceaa- 
ing  work  on  the  building,  gave  orders  for 
these  claims  npon.  the  defendant;  which  he 
refused  to  pi^;  and  tiier  fbeceatter  filed 
liena  on  the  property  for  the  seronl  amonnts 
due  them,  and  prior  to  the  trial  of  this  ac- 
tion snlte  had  been  Invught  to  foreclose  said 
liens.  Priortothetrlal  the  action  to  fwe^iloss 
the  Hodqwtb  lien  was  dismlsaed.  There  was 
also  a  fortba  Uen  filed  upon  the  property  to 
secnre  the  earn  of  930.45  due  James  U  Tuck- 
er for  hauling  brick  for  the  Inglewood  Brick 
Oompany  to  the  bnlldtng,  but  tar  which 
plaintiff  was  not  personally  liable,  said  brick 
company  taavlDg  contracted  with  him  to  de- 
liver the  brick;  and  the  amonnt  of  Tucker's 
Mil  was  induded  In  the  9401.60  doe  said  com- 
pany, and  in  the  order  gives  them  on  def«id- 
ant  The  foregoing  facts  are  either  admit- 
ted, or  proven  without  material  conflict. 

As  to  the  disputed  facta,  concerning  wfaleh 
there  was  a  substantial  conflict  In  the  testi- 
mony. It  may  be  said  that.  In  support  of  the 
verdict  in  favor  of  plaintiff,  we  are  anfhw- 
Ized  to  assume  as  proven  the  tacts  which 
there  Is  substantial  evidence  to  nphold. 
Upon  this  theory  It  must  be  said:  (1)  Plain- 
tiff was  proceeding  to  construct  tbe  building 
of  the  material  and  In  tbe  manner  substan- 
tially as  provided  for  in  the  contract,  save 
as  changed  by  orders  of  defendant's  sapeo-ln- 
tendent  (2j  That  without  cause,  and  in  vlo- 
latlon  of  the  contract,  defendant  took  pos- 
session of  the  building,  ousted  the  plaintiff 
therefrom,  and  refused  to  permit  blm  to 
complete  the  same  In  consonance  with  the 
contract,  and  appropriated  to  his  own  use 
the  material  on  hand  and  provided  to  be 
used  therein,  or  In  the  construction  thereof. 
(3)  The  labor  performed  by  plaintiff  and  the 
material  furnished  him,  estimated  at  a 
fair  valuation,  are  in  excess  of  the  verdict 
found  in  his  favor.  (4)  Defendant  agreed  to 
pay  tbe  orders  drawn  upon  him  by  plaintiff 
In  favor  of  the  brick  company  and  of  Hud- 
speth; and  there  was  at  that  time  In  hia 
bands,  and  due  plaintiff,  a  sum  of  money 
greatly  in  en»8s  of  the  sum  of  $438.50  called 
for  by  said  orders,  and  that  he  refused  to 
pay  the  same,  or  any  part  thereof. 

Tbe  complaint  contained  diree  counts:  The 
first,  upon  tbe  contract;  the  second,  npoif  a 
Quantum  meruit  for  services  and  for  the 
materials  furnished;  and  the  third,  for  the 
value  of  materials  left  upon  the  premises, 
and  converted  by  the  defendant.  The  conr^. 
at  the  trial,  ruled  the  plaintiff  to  an  election 
as  between  the  first  and  second  counts,  and 
he  elected  to  go  to  trial  upon  the  second  and 
third  counts.  Tbe  theory  of  plaintiff  was 
that  defendant  having  violated  the  contract, 
and  prevented  his  completion  of  the  work, 
he  was  entitled  to  treat  such  contract  as 
rescinded,  and  to  recover,  as  ttx  work  per* 
fwmed  and  materials  fnmlsbej?  at  tlm  nv 
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qoeat  of  defendaat  fbe  rcunutbl*  tsIim 
thereof.  This  thwwy  li  omrcct;  aoA  wbOe 
ttie  coDtraet  oCEered  in  evld^oe,  and  was 
admissible  aa  proof  of  ttw  ralue  of  materbU 
furnlahed  and  aenrlcea  rendered,  it  waa  by 
no  means  cfmchuiT*  on  tbat  point,  and  waa 
to  tM  taken  wltb  the  other  erldenee  In  arrlT- 
iag  at  sQCh  raloes. 

Tbe  instmctkna  aaked  by  defendant  and 
refoBed  by  tbe  conrt,  numbered  from  1  to 
12,  bofli  Inclusive,  were  properly  refnaed. 
They  one  and  aU  tnTolvedt  In  dlfl«ent  fivms, 
the  theory  that  plaintiff  waa  bound  by  the 
contract  price  agreed  upon  for  the  work,  or 
that  tbe  payments  therefor  were  only  due 
and  payable  In  tbe  manner  and  iq»on  13w 
torms  provided  by  such  contract,  itr  ttiat 
plaintiff  coQld  not  recoror  If  be  had  permit- 
ted Uena  to  be  filed  tipon  the  property  on  ae 
count  of  materials  purchased  by  Um,  and 
fw  which  he  waa  liable,  end  had  not  paid 
tbe  same  as  proTlded  In  the  contract  Had 
the  contract  been  adhered  to,  and  tbe  wotk 
completed  mider  It,  the  result  sought  by  these 
Instructions  would  bare  followed;  but  If 
defeidant  violated  It,  and  refused  to  allow 
plalntlfl  to  consammate  the  work,  he  could 
not  hold  plaintiff  to  Its  temns,  and  at  the 
same  time  refuse  to  perfmn  his  own  ob- 
llgati(»B  under  tbe  same  agreement 

The  court  propwly  Instructed  the  Jury,  at 
tbe  request  of  defmdant,  that  he,  the  said 
defendant,  was  not  personally  liable  for  the 
debts  of  the  plaintiff,  as  contractor,  to  pw- 
sons  furnishing  materials  to  him,  and  waa 
not  tmder  obligation  to  the  plaintiff  to  pay 
his  debts  to  the  material  men,  etc. 

Tbe  court  further  Instructed  the  jury,  In 
substance,  fliat  they  should  offset  the  liens 
to  the  amount  of  $488,  but  not  tbe  costs  and 
expenses  thereof,  provided  plaintiff  had  glTen 
orders  therefor,  and  that  the  defendant 
waa  indebted  to  plaintiff  at  the  time  in  a 
sum  in  eness  thereof.  This  was  correct. 
If  tbe  money  was  due  to  the  plaintiff  from 
defendant,  the  orders  gfren  to  tbe  parties 
who  later  became  lien  holders  operated  as  an 
assignment  by  plaintiff  of  bis  demand,  pro 
tanto,  and  If  defendant  refused  to  pay  tbe 
orders  he  shonld  not  be  permitted  to  recover 
from  plaintiff  the  costs  and  expeiuMis  m> 
enrred  by  reason  ot  his  refusal. 

It  is  not  perceived  that  Tucker  was  en- 
titled to  a  lien.  He  did  not  perform  labor 
up<m  the  building,  or  furnish  materials  there- 
for, but  was  employed  by  the  brick  men  to 
haul  brick  for  them,  and  had  no  connection 
with  the  contractor,  who  owed  him  no  liabili- 
ty. His  position  Is  not  different  from  tuat 
of  laborers  who  made  the  brick.  If  It  how< 
eTW,  be  conceded  that  be  was  entitled  to  a 
lien,  as  we  must  presume  that,  under  the 
Instructions  of  the  court  defendant  received 
a  credit  of  $438  on  account  of  the  Hens,  and 
as  the  Hndapeth  claim  for  $37  had  been  dis- 
missed before  trial,  and  defendant  was  not 
therefwe  bound  to  pay  it,  he  Is  still  a  gainer 
if  be  pays  the  Tnckw  claim  of  fSOi 
v.37P.no.ll— 41 


The  instructions  given  on  bdialf  of  plain, 
tiff,  taken  togethw,  contain  a  fair  expoMtlon 
of  the  law  sppUeaUe  to  tbe  ease.  To  take 
up  and  answer  in  detail  tbe  objeetlona  made 
to  them  would  take  much  space,  and  eluci- 
date no  principle  of  Importanoe.  The  ob- 
jections to  evidence,  so  far  as  Ibey  luTtdve 
any  doubt  aa  to  tbe  proifflety  of  the  action  of 
the  court,  are  not  of  suffldent  Importance  to 
warrant  a  reversal,  eraa  if  wdl  founded. 
Tbe  Judgment  and  aider  appealed  from 
should  be  affirmed. 

We  concur:  TBMFLD,  a;  BBLOHmt,  O. 

PBR  ODBIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tbe  Judgment  and  w- 
der  appealed  from  axe  aflzmed. 


iMCii.  nt 
SEFTON  V.  PBBNTIGB)  et  aL  (N& 
(Supreme  Oonrt  of  OaUfomla.   Sept  1,  1894.) 

OONBTBUCVIOV  OT  GOHTHACT^TftBSPASS. 

1.  An  agreement  to  deliver  at  a  certain 
place  a  quantity  of  water,  "through  and  from 
a  pipe,  flume,  or  conduit  does  not  authorize 
the  persoQ  to  whom  the  delivery  is  to  be  made 
to  cut  at  such  place  a  hole  in  the  [rfpe  Ihrou^ 
which  the  water  flows,  and  permanently  attach 
thereto  a  pipe  leading  to  his  own  premises. 

2.  It  £>  no  excuse  for  a  treqiasa  that  no 
property  was  injured  thereby. 

Department  2.  Appeal  from  superior  court, 
San  Diego  county;  George  Futerbaugb, 
Judge. 

AcUon  by  J.  W.  Sefton  against  W.  B. 
Prentice  and  Julia  Y.  Stewart  for  an  Injunc- 
tion and  damages.  Judgment  waa  rendered 
for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

V.  B.  Shaw  and  CMbaon  &  Titos,  for  app^ 
lonts.   BL  W.  Britt,  for  teapondeDt 

McFARIiAND,  J.  This  action  Is  somewhat 
diflicult  to  classify.  Its  purpose  Is  to  obtain 
an  Injunction  to  prevent  defendants  from 
prevMitlng  plaintiff  from  attaching  a  water 
pipe  to  a  certain  water  pipe  of  def«idants. 
Judgment  went  tor  plaintiff,  and  defendants 
appeal  from  the  Judgment  and  from  an  or- 
Aer  denying  their  motion  for  a  new  trlaL 
The  decision  of  the  case  rests  upon  the  re- 
spective rights  of  the  parties  under  a  cer- 
tain written  contract  made  by  appellants  on 
March  24,  1891.  with  one  Fred.  T.  Hill.  At 
that  time  fvpcjiants  contemplated  building 
some  kind  of  a  conduit  to  carry  water  from 
the  large  diteh  of  tbe  San  Diego  Flume  Com- 
pany to  Spring  Valley,  where  they  owned 
lands.  This  contemplated  conduit  was  to 
run  near  to  and  past  a  point  called  "Patt^ 
son's  Comer,"  which  was  about  2^  miles 
distant  from  the  flume  of  the  said  San  Diego 
Flume  Company.  Hill  (as  trustee)  owned  a 
part  of  lot  9,  Bx-Mlselon  rancho,  conristing 
of  about  300  acres  of  land,  lying  south  of  and 
most  of  it  lowor  In  elevatlcm  than  said  Pat- 
twBtm'B  comer.  AppdUmts  at  that 
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Dot  deterMned  what  kind  of  a  oandnlt  they 
would  construct  toe  the  purpose  of  carrying 
aald  water.  Under  these  circumstances  they 
and  Hill  entered  Into  said  contract,  which 
provided,  g^erally,  that  appellants  would 
dellTW  to  Hill,  his  executors,  etc,  and  "as- 
signs," at  said  Patterson's  comer,  for  25 
years,  such  amount  of  water  as  Hill  would 
purchase  and  furnish  from  the  said  San 
Diego  Company's  flume,  not  exceeding  10 
miner's  Inches,  in  consideration  of  $1,000, 
which,  It  Is  admitted,  was  paid.  Appellants 
were  to  begin  to  deliver  the  water  within 
Six  montliB  of  the  date  of  tbe  contract  With- 
in that  time  the  said  conduit  was  completed, 
and,  when  completed,  It  consisted  of  an  open 
flume  for  about  two-thirds  of  Its  I«igth,  be- 
ginning at  the  flume  of  the  San  Diego  Com- 
pany, and  the  remaining  one-third  consisted 
of  an  iron  pipe,  about  500  feet  thereof  n^t 
to  the  flume  being  6  Inches  In  diameter,  and 
the  rest,  to  and  past  said  Pattersmi's  cam^, 
being  4  Inches  In  diameter.  The  potait  at 
which  the  pipe  commences  Is  about  170  feet 
in  elevation  above  said  Pattowon's  cwner; 
and  it  Is  continued  ov»  a  hill  to  lands  of  ap- 
pellants, and  by  force  of  the  pressure  water 
Is  carried  to  appellants'  said  lands,  and  also 
to  lands  of  other  persons  to  whom  appellants 
furnish  water.  When  It  was  completed,  Hill 
was  not  prepared  to  use  the  water  on  the 
land  on  said  lot  9,  Ex-Mlssion  rancho,  and  no 
request  was  made  for  the  water  mentioned 
In  said  contract  until  the  month  of  April, 
1893.  At  this  last-named  date  the  respond- 
ent herein,  Sefton,  was  the  owner  of  land 
lying  easterly  and  about  3,000  feet  distant 
from  said  Patterson's  comer,  and  about  75 
feet  higher  in  elevation;  and  he  also  owned 
two  miner's  inches  of  wato-  flowing  in  the 
said  Ban  Diego  Company's  flume,  with  the 
right  to  take  the  same  from  said  flume.  He 
laid  an  iron  pipe  from  his  land  to  or  near 
Patterson's  comer;  and  claiming  that,  by 
certain  assignments,  he  had  acquired  all  of 
Hill's  Interest  in  said  contract,  he  demanded 
of  appellants  that  they  allow  him  to  attach 
his  pipe  to  thdrs,  so  that  by  the  pressure 
in  appellants'  pipe  the  two  Inches  of  water 
would  be  carried  over  the  elevation  to  re- 
spondent's said  land.  This  appellants  re- 
fused to  do,  but  they  otTered  to  furnish  and 
turn  out  to  him  the  two  inches  of  water  at 
Patterson's  coma*.  Respondent  then  com- 
menced the  present  action,  and  by  the  Judg^ 
ment  of  the  court  appeUants  were  enjoined, 
or  rather  commanded,  to  allow  respondent  to 
attach  his  pipe  to  theirs,  and  furnish  tUm  the 
said  pressure. 

We  pass  over  the  preliminary  points  made 
by  appellants;  that  is,  whether  the  word  "as- 
signs" in  the  contract  was  not  intended  In 
the  limited  sense  of  meaning  only  the  suc- 
cessors of  Hill  in  the  land  In  said  lot  9; 
whethM"  the  attempted  assignment  of  a  cer- 
tain alleged  "receiver"  was  valid;  and 
whether,  under  any  view,  injunction  was  the 
propa  remedy,   Aisuming  none  of  these 


points  to  be  wdl  taken,  we  are  satisfied  that, 
under  tiie  contract,  neither  HIU  nor  any  of 
his  successors  or  assigns  had  the  right  to 
cut  a  hole  In  appellants'  pipe,  attach  another 
pipe  to  it  hwmetlcally,  or  use  the  pressure 
which  It  alForded.  None  of  these  things 
were  covenanted  for  in  the  contract  upcm 
which  respondent  bases  his  right  of  action. 
The  contract  simply  provides  that  appellants 
"will  deliver  to  the  party  of  the  second  part 
[HIU],  bis  executors,"  eta,  the  amount  of 
water  before  mentioned  "near  F.  £.  Patter- 
son's uMthwest  ocHmer,  in  section  29,"  etc. 
The  words  of  the  contract  upon  which  re- 
spondent mostly  relies  are  these:  "Said  m- 
ter  to  be  delivered  through  and  from  a  pipe, 
flume,  or  conduit,  to  be  constmcted"  ap* 
pellants;  and  great  stress  Is  laid  iq»on  the 
word  "trom"  by  respondent  and  the  coort 
below.  "Bvery  word  of  the  contract,"  It  Is 
argued,  "must  be  given  some  force  and 
meaning."  Of  course.  In  construing  a  writ- 
ing, every  word  which,  taken  In  connection 
with  the  other  language  used,  has  a  dis- 
tinctive meaning,  and  in  any  way  qualifies 
the  context,  must  be  considered.  Bat  the 
makers  of  conveyances  and  contracts,  as 
well  as  the  makers  of  laws,  are  sometimes 
tautological,  and  needlessly  repeat  an  idea 
In  different  words  and  phrases.  The  con- 
tract under  consideration  would  be  the  same 
If  the  word  "from"  were  not  in  it  No  water 
running  In  appellants'  pipe  could  possibly 
be  delivered  at  Patterscm's  corner,  In  any 
manner  whatever,  without  being  taken  from 
said  pipe;  otherwise  It  would  inevitably  run 
past  said  point  The  word  "from"  simply 
expresses  the  general  Idea  of  separation. 
Some  of  its  definitions  given  by  Webster  are: 
"Out  of  the  neighborhood  of;"  "leaving  be- 
hind;" "out  of;"  "the  antithesis  and  ccxrela- 
tive  of  to."  By  the  contract  appellants 
were  to  constmct  some  kind  of  a  conduit— 
any  kind  that  tbey  might  choose, — and, 
through  it  to  carry  and  deliver  to  Hill  at  Pat* 
terson's  corner  a  certain  amount  of  water; 
but  they  did  not  contract  to  dellv^  to  HIU 
any  part  of  the  conduit  itself.  "Conduit"  Is 
a  general  w(»rd,  which  applies  to  any  chan- 
nel or  structure  by  which  flowing  water  can 
be  conducted  from  one  point  to  another.  It 
Includes  a  ditch,  flume,  pipe,  or  any  kind  of 
aqueduct  Appellants  chose  to  use  a  pipe 
as  part  of  their  conduit;  but  they  did  not 
agree  to  give  Hill  p(Ms<>sslon  of  any  part  of 
the  pipe,  for  the  purpose  of  cutting  a  hole 
lu  it  and  p^^anently  occupying  It  by  bis 
attached  pipe,  or  for  aoy  other  purpose;  and 
there  is  not  a  word  in  the  contract  about  the 
furnishing  of  any  "pressure."  The  contract 
to  deliver  the  wato-,  no  doubt  Included  such 
delivery  as  would  give  HIU  a  reasonable  op- 
portunity of  taking  possession  of  the  watw 
delivered;  but  to  sanction  the  claims  of  re- 
spondent In  the  premises  would  be  tor  the 
court  to  make  a  contract  for  the  parties  dif- 
ferent from  that  which  they  made  for  ttasm- 
selves. 
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it  Is  cbnt^dbd  that  {tae'  at&diment  of  te- 
Hpondent'B  pipe  to  that  of  appeUuits  would 
not  Injure  tbe  latter.  There  la  conalderable 
evidence  that  It  would  be  an  Injivy  to  ap« 
pellants;  but  a  man  has  no  right  to  commit 
a  trespass  upon  the  iHvperty  of  another  tw- 
cause,  fn  tbe  opinion  of  tbe  trespasser  or  of 
a  court.  It  would  do  tbe  owmt  of  tbe  prop- 
erty no  harm.  Nelthw  Is  It  of  any  conse- 
quence that,  after  the  pipe  of  appellants  had 
been  constmctedi  they  furnished  water 
thron^rb  connecting  pipes  to  a  few  persona 
other  than  respondoit  They  bad  the  right, 
of  conrse,  to  make  sncSi  a  contract  with  an- 
other  pmon  if  tbey  chose  to  do  so;  but  they 
made  no  snch  contract  with  Hill  or  his  as- 
Blgna 

The  foregoing  views  are  detmnlnatfve  of 
tbe  appeal  adversely  to  respondrat;  and,  as 
they  cover  the  merit*  of  the  whole  case,  it  Is 
not  necessary  to  notice  in  detail  tbe  various 
specific  points  made  by  appellants.  Tbe  case 
was  decided  In  the  court  below  ttpon  the 
theory  that,  under  the  written  contract  be- 
tween Hill  and  the  appellants,  the  latter  are 
compelled  to  allow  tbe  assigns  of  EDll  to  per- 
manently attach  a  pipe  to  tbe  pipe  of  appel- 
lants; and  this,  In  our  opinion,  Is  not  a  cor- 
rect construction  of  said  contract  Judgment 
and  order  rerowd. 

We  concur:  ITITZOISRALD.  J.;  DB  BA-- 
VEN,  J. 


ICS  Cal.  flSS 

SKEIiLT    V.     WESTMINSTER  SOHOOE. 
DIST.  OF  ORANGE  COUNTY  (IIOK- 
.    RISON,  Intervener).    <No.  19,842.) 

(SniHvme  Gonrt  of  CaKfornla.    Sept.  1,  1894.) 

BcHOOL  Districts— Li ABiLfTT  to  Q-*rni8hmbnt— 

VOLONTAKT  PlTXBST  TO  BsBRIPT. 

X.  A  school  district  is  not  subject  to  gar- 
nishmeut  under  Code  Civ.  Proc.  i  542,  au* 
thorizing  the  ga.-nishmeQt  of '  any  person  in- 
debted to  a  jndgment  debtor. 

2.  Thoogh  not  anbject  to  ftarnlshment,  pay- 
ment by  ft  school  diatrict  to  the  sheriff  of  an 
amount  garnished  is  a  discharge,  under  Code 
Civ.  Proc.  §  716,  authorizing  any  person  in- 
debted to  a  judgment  debtor  to  pay  the  amount 
to  the  sheriff. 

8.  Payment  of  the  amount  due  to  the  ah&r- 
IS,  after  issuance  of  execution,  hut  before  de- 
livery to  tbe  sheriff,  ie  a  discharge,  under  Code 
Civ.  Proc.  §  716,  prorlding  that  a  person  indebt- 
ed to  a  judgment  debtor  may  pay  the  debt  to  the 
sheriff  after  issuance  of  execntion,  and  before 
its  return. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Orange  county; 
J.  W.  Towner,  Judge. 

Action  by  F.  F.  Skelly  against  Westmin- 
ster school  district  of  Orange  county  (J.  W. 
Morrison,  intervener).  There  was  a  judg- 
ment for  defendant,  from  which,  and  an 
order  denying  a  new  trial,  plaintifC  and  in* 
tervener  appeal  Affirmed. 

Victor  Montgomery,  for  appellant  F.  O. 
Daniel,  for  Intervener.  James  Q.  Scarbor- 
ough, for  reqmndrait. 


'  TBMFLB,  0.  Vtilk  acHon'wfta  Inrought  to 
recover  9894  alleged  to  be  duft  for  votk  and 
materials  performed  and  furnished  tai  ib» 
building  of  a'  sehoolhonse.  Xt  Is  aUeged' 
that  the  claim  has  been  allowed  to  the  extent 
of  fSQO.  The  defendant  in  its  answer,  de- 
nies that  the  Talue  of  ttie  serrlces  and  mate- 
Hals  exceeded  9S60,  and,  as  to  tbat  sum, 
pleads  payment  as  follows:  That  on  the  8th 
day  of  April,  1862,  the  Newport  Wharf  A 
Lumber  Company,  a  corporation,  commenced 
an  action  against  tim  plaintiff  to  recovw 
9545.05;  and  bad  summons  and  a  writ  of  at- 
tachment Issued  on  tbe  same  di^,  which 
said  writ  of  -  attachment  was  on  tbat  day 
duly  served  on  the  dMendant  That  there- 
after such  proceedings  were  had  that  on  the 
lltJi  ^y  of  May,  1892,  a  judgment  by  de- 
fault was  duly  given  and  made  by  the  iHerIc 
of  said  court  In  favor  of  said  corporattouf 
against  said  Skelly,  for  $549.39  and  costs; 
that  on  tbe  6th  day  of  July,  1892,  an  exe* 
cutlon  was  issued  In  said  action  against  the 
proiwrty  of  said  Skelly,  and  July  11,  1892; 
tbe  sheriff  served  upon  the  defendant  a  copy 
of  the  execution,  with  a  notice  that  by  virtue 
•f  said  writ  he  levied  upon  all  tbe  moneys, 
iPMMls,  credits,  effects,  debts  due  and  owing^ 
or  any  personal  property  fn  its  possession 
or  under  Its  control,  belonging  to  said  de- 
fendant  -therein,  and  at  the  same  time  de- 
manded paym«it  of  such  debt,  or  delivery 
of  snob  personal  property.  Thereupon,  In 
pursuance  of  said  notice  and  demand,  and 
before  the  return  of  said  wilt,  the  defendant 
paid  to  said  sheriff  the  amount  of  said  debt 
due  from  said  defendant  to  tbe  plaintiff,  and 
took  his  receipt  for  the  same.  The  court 
found  for  the  defendant,  and  the  flndlngs  ot 
fact' follow' idosely  tiie  language  of  the  oit* 
swer. 

The  Interrener  averS  bi'  hla  complaint  of 
Intervention  that  he  Is  a  creditor  of  this 
plaintiff,  and  on  the  6th  day  of  April,  1891, 
commenced  an  action  against  this  plaintiff 
to  recover  the  sum  of  |218.85;  th4t  on  the 
same  day  a  summoUs  and  writ  ot  attach- 
ment were  duly  Issued  in  said  action  and 
served  on  this  plaintiff  (defendant  in  that 
action).  That  on  the  same  day  the  writ  of 
attachment  was  served  on  this  defendant  by 
delivering  to  It  a  copy,  with  the  notice  re- 
quired  by  the  statute;  that  April  12th  judg- 
ment was  duly  entered  against  6atd  Skelly 
In  favor  of  the  interyener,  and  April  15,  ' 
1892,  execution  was  issued  upon  the  judg- 
ment, by  virtue  of  which  the  constable  hav- 
ing the  writ  levied  upon  the  debt  due  fromr 
defendant  to  Skelly  May  13, 1892;  that  after 
the  claim  of  tbe  defendant  had  been  allowed, 
to  tbe  extent  of  $350,  the  constable  made  due 
demand  for  the  amount  of  the  execution,  but 
defendant  refused  to  pay  the  same,  or  any 
part  thereof.  The  execution  was  thereafter 
returned  wholly  nnaatisfled. 

The  defendant  and  the  intervener,  It  will 
be  seen,  both  claim  that  the  admitted  debt 
to  tiie  plaintiff  has  bem  leivled  ue9n  nndee 
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attachment  and  execution.  The  plaintiff 
contends  that  a  school  district  Is  not  subject 
to  such  process.  SubdlTlsion  6,  i  542,  Code 
CiT.  Proc.,  reads  aa  follows:  "(5)  Debts  and 
credits  and  other  personal  proi>erty  not  capa- 
ble of  manual  dellTer?  must  be  attached  by 
leaving  with  the  person  owing  snch  debts, 
or  having  in  his  possession  or  under  bis 
control  such  credits  and  other  personal  prop- 
erty, or  with  his  agent,  a  copy  of  the  writ 
and  a  notice  that  the  debts  owing  by  him 
to  the  defendant,  or  the  credits  and  other 
personal  property  in  his  possession  or  under 
his  control  belonging  to  the  defendant,  are 
attached  In  pursuance  of  such  writ"  The 
question  Is  whether  a  school  district  Is  a 
"person,"  within  the  meaning  of  this  section. 
M^hofer  t.  Board  of  Ed.,  89  Gal.  110,  29 
Pac  646,  was  a  case  In  which  It  was  sought 
to  foreclose  a  mechanic's  lien  upon  a  public 
schoolhouse.  The  constitution  provides  that 
laborers  of  every  class,  and  material  men, 
should  have  a  lien  upon  the  property  upon 
which  they  have  bestowed  labor  or  furnished 
materials,  and  the  legislature  was  required 
to  provide  by  law  for  the  speedy  enforce- 
ment of  the  liens.  The  legislature,  by  law, 
provided  that  such  i>ersoDs  should  have  liens 
for  the  labor  or  material  used  In  the  con- 
struction of  any  building  or  other  structure. 
The  language  Is  general,  and.  In  its  usual 
sense,  would  Include  a  schoolhouse,  for  that 
Is  a  building  and  a  structure.  But  It  was 
held  that  the  statute  did  not  apply  to  public 
buildings.  The  rule  is  that  the  state  Is  not 
bound  by  general  words  In  a  statute  which 
would  operate  to  trench  npon  Its  sovereign 
rights,  or  Injuriously  affect  its  capacity  to 
perform  Its  functions,  or  establish  a  right 
against  it  In  Savings  Bank  r.  U.  S.,  18 
Wall.  239.  it  is  said:  "The  most  general 
words  that  can  be  devised  (for  example,  any 
person  or  persons,  bodies  politic  or  corpo- 
rate) affect  not  him  (the  king)  In  the  least,  it 
they  tend  to  restrain  or  diminish  any  of  his 
rights  or  Interests.  *  *  •  The  rule  thus 
settled  respecting  the  British  crown  is 
equally  applicable  to  this  government,  and 
It  has  been  applied  frequently  In  the  differ* 
ent  states,  and  practically  In  the  federal 
courts."  In  People  r.  Herkimer,  16  Am. 
Dec.  382,  some  Illustrations  of  the  appllca* 
tion  of  the  rule  are  given.  The  state  is  not 
bound  by  a  statute  of  limitations,  unless  It 
is  expressly  so  provided,  nor  by  a  statute 
limiting  a  time  during  which  a  Judgment 
shall  be  a  lien  (Com.  v.  Baldwin,  1  Watts, 
64) ;  an  act  abolishing  Imprisonment  for  debt 
(People  T.  Bossiter,  4  Cow.  143);  insolvent 
law  (U.  S.  V.  Wilson,  8  Wheat  253),  etc, 
Bules  of  procedure  generally  do  apply.  But 
this  principle  does  not  go  to  the  extent  of 
holding  that  where  a  right  of  action  is  given, 
it  authorizes  a  suit  against  the  state. 

The  special  phase  of  this  question,  as  ap- 
idicable  to  garnishment,  is  diBCusw>d  In  Di- 
vine V.  Harvle,  7  T.  B.  Mon.  439,  and  in  a 
note  to  that  case  (18  Am.  Dec.  104)  the  authoE^ 


Itles  npw  the  subject  are  collected  and  dis- 
cussed. That  was  a  creditor's  bill  fonnded 
upon  a  statute  of  Kentucky  authorizing  the 
court  of  chancery,  npon  return  of  an  execn- 
tion  nulla  bona,  to  subject  to  the  satisfac- 
tion of  the  Judgment  any  chose  in  action, 
etc.,  belonging  to  the  Judgment  debtor.  It 
was  said  that  this  act  did  not  Include  a 
claim  of  the  debtOT  against  the  state.  It 
was  pointed  out  that  such  a  proceeding  might 
cause  great  detriment  to  the  state,  and  then 
the  auditor  and  treasurer  w^e  not  author- 
ized to  determine  for  the  state  the  right  of 
the  attaching  creditor  to  apply  the  debt  to 
the  satisfaction  of  the  Judgment  That  re- 
ceives illustration  In  this  case.  Plaintiff 
claims  that  the  officers  of  the  scho<d  dis- 
trict have  paid  the  claim  of  one  of  bis  al- 
leged creditors  without  right  and  when  thoe 
was  no  valid  levy  or  Judgment  The  law 
has  not  given  these  officers  the  authorlly  to 
determine  these  questions  at  the  peril  of 
the  district  Merwin  t.  City  of  Chicago,  45 
BL  133,  was  a  case  In  which,  an  attachment 
having  been  sued  out  against  one  NlcolscHi, 
the  city  of  Chicago  was  summoned  as  gar- 
nishee. On  motion  the  city  was  dlscnarged 
without  having  answered,  and  an  appeal  was 
taken.  The  court  said:  "The  question  has 
been  often  before  the  American  courts,  and, 
although  the  decisions  are  not  nalform.  In 
a  large  majority  of  the  cases  It  lias  been  neid 
the  writ  would  not  lie.  The  reason  given  tor 
these  decisions  Is  uniformly  the  same,  and 
Is  substantially  that  given  by  this  court  In  the 
case  in  25  m.  [595,  City  of  Chicago  v.  Hasl^l. 
It  most  be  decided  as  a  question  of  pntdic 
policy.  These  mnnldpal  corporations  are  Id 
the  exercise  of  govemmeital  powers,  to  a  very 
large  extent  They  control  pecuniary  intec^ 
ests  of  great  magnitude,  and  vast  nnmbm 
of  human  beings  who  are  more  dependent 
on  the  mnnldpal  for  the  secnrity  of  life  and 
property  than  they  are  on  either  the  state 
or  the  federal  government  To  permit  the 
great  public  duties  of  this  corporation  to  be 
imperfectly  performed.  In  order  that  individ- 
uals may  the  better  collect  tbdr  private 
debts,  would  be  to  p^ert  the  great  objects 
of  its  creation.  •  •  •  We  understand,  how- 
ever, the  counsel  for  the  appellant  to  con- 
cede that  money  due  municipal  officers, 
agents,  or  contractors  is  not  liable  to  gar- 
nishment; but  It  Is  Insisted,  if  the  dty  had 
been  required  to  anews',  the  alleged  indebt- 
edness in  the  present  case  would  not  have 
fallen  In  either  of  these  classes.  Bnt  In  our 
opinion  the  city  should  not  be  subjected  to 
this  species  of  litigation,  no  matter  what 
may  be  the  character  of  Its  indebtedness.  If 
we  hold  it  must  answer  in  all  these  coses, 
and  the  exeuipllon  from  liability  be  allowed 
to  depend  in  each  case  upon  the  character  of 
the  Indebtedness,  we  still  leave  it  liable  to 
a  vast  amount  of  litigatioa  In  wltlch  it  has 
no  Interest  and  obliged  to  spend  the  monc}- 
of  the  people  and  the  time  of  its  otDcinis  la 
the  management  of  mattuv  wholly  foivijpi  to 
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the  object  of  its  creatton."  The  annotator 
above  dted  reaches  the  same  condnsion, 
after  citing  numeroiu  cases.  If  socb  be  the 
rale  as  to  municipal  corporations,  a  fortiori 
sncb  must  be  the  rule  as  to  school  districts. 
A  distinction  exists  between  municipal  cor- 
porations, which  are  generally  called  into  ex- 
istence with  the  consent  of  the  inhabitants, 
for  local  and  iK-ivate  advantage,  and  conn- 
ties,  school  districts,  and  other  political  divl- 
dons,  which  are  created  for  state  purposes. 
DilL  Mun.  Corp.  {  23.  "The  school  district 
or  road  district  Is  invested  by  general  en- 
actmeDts,  operating  throughout  the  state, 
with  a  coriiorate  character,  the  better  to  per- 
form, within  and  for  the  locality,  Its  special 
function,  which  la  Indicated  by  its  name.  It 
is  but  an  Instrumentality  of  the  state,  and 
the  state  Incorporates  it  Ibat  It  may  tne  more 
effectually  discharge  its  appointed  duty.  So 
with  counties.  They  are  Involuntary  civil  or 
political  divisions  of  the  state,  created  by 
{general  laws  to  aid  in  the  administration  of 
the  government."  Id.  S  25.  They  are  quasi 
corporations,  of  the  most  Umlted  powers 
known  to  the  laws.  The  trustees  have  spe- 
cial powers,  and  cannot  exceed  the  limits. 
They  are  special  agents,  without  general 
power  to  represent  the  district  In  this  state, 
for  many  purposes,  the  supervisors  represent 
the  district;  and,  in  others,  the  county  super- 
intendent They  may  be  sued.  It  Is  true,  but 
this  does  not  enlarge  the  scope  of  their  pow- 
ers. On  the  other  hand,  some  of  the  powers 
of  a  city  may  be  considered  private,  as  they 
are  for  the  special  advantage  of  the  munici- 
pality, as  distinct  from  the  general  public. 
School  districts,  being,  like  counties,  polit- 
ical subdivisions  of  the  state,  can  be  sued 
only  by  permission  of  the  state.  Their  funds 
are  all  devoted  by  statute  to  specific  pur- 
poses. A  garnishment  may  be  regarded  as 
a  suit  brought  In  the  name  of^  and  on  behalf 
of^  one  who  claims  to  be  a  creditor.  One 
question  to  be  determined  may  be  whether 
the  defendant  In  the  process  Is  a  creditor.  If 
subject  to  the  writ  the  corporation  will  be 
required  to  respond,  and  submit  to  a  deter- 
mination of  the  question.  The  determlna- 
tton  will  not  bind  the  alleged  creditor. 

In  accordance  with  the  current  of  author- 
ial and  with  principle,  I  think  it  mnst  be 
held  that  a  school  district  cannot  be  gar- 
nished. But  the  same  reasoning  does  not 
tend  to  show  that  when  the  school  district 
has  paid  the  amount  of  the  debt  to  the  sher- 
iff, while  the  sheriff  had  In  his  hands  an 
execution  Issued  upon  a  valid  judgment 
against  the  creditor  of  the  district  such  pay- 
ment may  not  be  valid.  Section  716,  Code 
CIt.  Ptoc.,  in  no  way  trenches  upon  the  sov- 
ereign^ of  the  state,  nor  does  It  impose  up- 
on any  officer  of  the  state  any  duties  which 
can  embarrass  his  performance  of  official  du- 
ties. The  fact  that  the  word  "person"  oc- 
curs In  this  section,  and  also  In  the  provisions 
In  regard  to  garnishment  does  not  show  that 
imleH  one  arolles  the  otbet  cannot  No 


doubt  the  school  district  Is  a  person,  ^th- 
in the  Code  d^nitlon.  The  decision  Is  not 
placed  upon  the  ground  that  the  language 
Is  not  sufflielently  broad  to  include  the  poUt* 
leal  divisioDs  of  the  state,  but  because  laws 
made  primarily  to  lavvlde  for  individual 
rights  will  not  be  presumed  to  Include  the 
state  when  the  effect  might  be  to  authorize 
a  suit  against  the  state,  or  embarrass  it  in 
the  dlschsrge  of  Its  functions.  Nothing  of 
this  kind  would  result  If  the  officers  should 
voluntarily,  acting  under  section  716,  pay  the 
debt  The  officers,  of  course,  stiU  take  some 
risks.  If  no  such  debt  existed  against  the 
corporation,  or  If,  for  any  reason,  the  execu- 
tion were  Invalid,  loss  might  fall  upon  the 
officers  making  the  payment  Their  only 
authority  in  the  premises  is  the  section  under 
discussion,  and  they  must  be  sore  that  all 
the  necessary  conditions  exist  to  justUy  tbeir 
action. 

It  is  contended  that  the  demnrror  to  the 
second  defense  should  have  been  sustained. 
The  point  is  that  the  Judgm^t  upon  which 
the  execution  was  issued  Is  not  well  pleaded. 
It  Is  averred  that  Judgment  by  default  was 
"duly  given  and  made  by  the  clerk  of  said 
court"  It  is  not  a  case  In  which  the  nleader 
was  taking  advantage  of  the  statutory  mode 
of  pleading  In  lieu  of  setting  out  the  proce> 
dure  In  detail.  Th^e  is  a  sufficient  detail  of 
the  procedure  1b  the  answer,  and  the  aver- 
ment substantially  sets  out  that  default  was 
entered  by  the  cleric,  and  thereupon  Judgment 
entered  by  him.  This  the  statute  anthor- 
Izes.  At  all  events,  as  the  functions  of  the 
clerk  are  well  known,  and  he  la  a  mere  min- 
isterial officer  of  the  court  tiie  Inaccuracy 
could  have  misled  no  one. 

I  do  not  think  the  affidavits  In  regard  to 
newly-discovered  testimony  entitie  apitellant 
to  a  new  trial.  It  seems  that  an  pxmrntlon 
was  Issued  on  the  6th,  but  was  retained  by 
the  attorney  of  the  Newport  Wharf  &  Lum- 
ber Company.  The  attorney  had  evidentiy 
informed  the  sheriff  of  the  fact  and  he  com- 
menced his  efforts  to  And  property  as  thonsn 
he  actually  had  it  in  his  hands.  An  order 
was  procured  from  the  school  trustees,  and  a 
requisition  team  the  school  superintendent. 
Then,  before  tiie  money  was  paid,  the  sher- 
iff took  the  execution,  and  received  the 
mon^  from  the  treasurer.  This  was  a  literal 
compliance  vrlth  the  statute.  No  doubt  both 
the  sheriff  and  the  attorney  represenang 
the  creditor  considered  the  execution  as  al- 
ready delivered  to  the  sheriff.  The  statute 
does  not  require  that  however. 

If  the  views  herein  expressed  are  correct 
It  la  unnecessary  to  discuss  the  case  of  the 
Intervener.  I  recommend  that  the  Judgment 
and  ord»  be  affirmed. 

We  concur:  BBLCHEB,  C;  SIDARLS.  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 

Digitized  by  Google 


"         PAdFIO  BBPORTB!B,ToL87.  (OaL 


[4  Col.  Uarep.  7«) 

GOBTZ  T.  GOLDBAUM.    (No.  19,331.) 
i(Siipreme  Court  of  California.    Sept  1.  ISM.) 

AOBNCT — PlBADUTO — EsTOPPlL  TO  DsiTT. 

1.  A  complaint  on  a  contract  executed  hr 
an  agent  may,  without  more,  aver  Its  execution 
hj  defendant,  the  principal:  and,  the  agency 
appearing  from  the  copy  of!  the  note  set  out, 
anthority  to  execute  It  li  imidied,  and  need  not 
be  euresdy  alleged. 

2.  Batlfication  need  not  be  expressly  plead- 
ed. 

S.  W.,  a  merchsnt,  and  partner  with  plain- 
tiff In  a  Urery,  failed,  and  transfwred  his 
property  to  his  brother  &,  through  whom  he 
aettled  with  most  of  his  creditors,  as  ht  swwe, 
with  his  own  money.  Business  was  done  In 
S.'b  name,  but  W.  borrowed  money  from  plain- 
tiff ftn-  the  basiness,  bonght  ont  his  interest  in 
the  stable,  and  gave  him  a  note  for  the  whole, 
eigned,  "S.,  per  W."  Flaintifl  asked  S.  abont 
the  note,  and  S.  said  he  would  go  and  see 
abont  it,  and  went  and  talked  to  W.,  but 
B^d  nothing  to  plaintifF.  Later  he  proposed  to 
rialntiff  to  go  into  jtartnership  witii  him  and 
W.,  potting  in  the  note  as  capital;  and  then  he 
toolc  over  the  bu&iness  and  property  from  W., 
paying  bim  some  cash,  and  assuming  the  debts, 
among  which,  at  the  time,  he  mentioned  this. 

that  he  was  estopped  to  say  that  W. 
did  not  ^gn  the  note  as  nis  agent,  and  tliat  be 
had  not  ratified  it. 

4.  A  promissory  note,  such  as,  under  CSt. 
Oode,  I  2800,  must  be  in  writing.  Is  a  commer- 
cial mate,  not  a  mere  nonnegotiable  iwomlae  to 
pay,  and  the  latter  may  be  ratified  orally. 

Commteeioners'  decision.  Departm«it  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; George  Pnterbangh,  Judge. 

Action  by  J.  B.  Gioetz  against  Simon  Gold- 
bBum  on  a  promissory  nota  Judgment  for 
plaintiff.  Defendant  appeal&  Affirmed. 

Aitken  A  Smith,  for  apitellant  Baney  tt 
Wright,  for  respondent 

TBMPLB,  0.  Defendant  appeals  firom  the 
judgment  and  an  cvder  refuting  a  new  trial. 
The  actl<m  Is  baaed  upon  a  nonnegotiable 
IvomiBsory  note,  and  In  the  complaint  It  Is 
alleged  that  on  the  5th  da;  of  October, 
1881,  defendant  executed  and  ddlT^ed  a 
promissory  note  In  writing,  In  the  words  and 
figures  ftdlowlng.  The  note  is  then  set  out 
at  length,  and  Is  signed,  "Simon  Goldbaum, 
per  Wm.  O."  There  is  no  arerment  showing 
who  Wm.  6.  was,  or  that  he  had  authorl^ 
to  execute  the  note  as  the  agent  of  defendant 
The  complaint  was  demurred  to  for  Inauffl- 
deucy  of  facts,  and  as  amblguonst  In  that 
it  appears  that  the  note  was  executed  by 
some  person  other  than  defendant,  Imt  does 
not  show  who  sncb  pmKm  was,  or  that  he 
had  authority  to  execute  the  note  as  agent 
The  same  objection  la  also  made  on  the 
ground  of  uncertainty.  It  Is  now  contended 
that  the  complaint  should  set  out  the  facts, 
and  not  oondusions,  and  that  If  the  fact  be 
that  the  note  was  made  through  an  agent.  It 
should  be  so  avsred.  St  John  v.  Griffith,  1 
Abb.  Pr.,  39,  la  quoted,  in  which  it  Is  said: 
"Th9.  Code  requires  facts  to  be  stated,  not 
fiction ;  the  f  a<^  of  the  case,  and  not  the 
mere  legal  conclusion.  Such  a  statement  as 


that  adopted  by  the  plalntlfC  Is  not  ofdy  ad- 
missibly but  neceasary."  In  that  case  It  was 
avored  that  the  act  was  dme  tlie  agent: 
That  decision  was  by  a  8ab<n-dlnate  conrl, 
and  Is  not  fn  accwdance  with  bett«  oonsldr 
CTed  cases.  The  jdaiutlff  la  reaulred  to  state 
the  facta  which  constitute  his  eanae  of  ac- 
tion. The  constltntlTe  fact  here  la  plainly 
that  defendant  executed  Ilia  note.  Whetbtf 
by  an  agent  or  in  persim  Is  ImmateriaL  If 
by  an  ageni;  sncb  fact  is  not  one  wbicb  oon- 
stitutea  his  cause  of  action. 

Bitt  It  ia  argued,  Inaamudi  as  It  appears 
that  the  note  was  executed  through  an  agent, 
tbe  authority  should  aj^ear.  Tbia  j^olat  Is 
answered  by  the  caae  of  Shaman  t.  Corn- 
stock,  2  McLean,  19.  Fed.  Ca&  No.  12,70*. 
In  Hie  declaration  In  that  case  it  was  avored 
that  defendant  made  his  note  or  <dieck  In  the 
words'  and  figures  following:  "Detroit,  De- 
cember U,  1838.  Cashier  of  tiie  Michigan 
State  Bank:  Pay  to  Morgan  and  Glarit,  or 
bearer,  $67496  thirty  days  from  dat&  [Sign- 
ed] Horace  H.  CcHnstodL  By  Jo^  Clemens." 
There  was  no  further  allegation  as  to  ageo- 
ej.  The  declaration  waa  demurred  to  on  the 
ground  that  It  did  not  appear  tiiat  Clemens 
was  authorized  to  act  as  agent  Cor  defendant 
The  court  said:  "As  It  regards  the  executlcn 
of  the  note  by  the  defendant.  It  ia  sufficient 
ly  avetred  In  the  declaration.  He  signed  It 
by  Joel  Clemens;  and  that  Clemens  was  au- 
thorized to  act  In  the  premises  appurs,  fw 
that  hla  act  Is  alleged  to  be  the  act  trf  Us 
principal.  The  declaration  might  bare  con- 
tained an  averment  that  Clemens  waa  duly 
authwized  to  act  as  the  attorney  In  fact  of 
the  defendant,  bnt  such  aTwment  Is  nnnec- 
essary.** 

Appellant  next  complains  of  the  findings. 
He  says  that  it  Is  nowhere  found  that  de* 
fendant  executed  the  note;  that  on  the  other 
hand.  It  la  found  that  the  note  was  executed 
by  William  Goldbaum,  without  authority  to 
act  as  the  agent  of  Simon;  and  tliat,  in  an- 
other finding.  It  Is  found  that  William  Oc^d- 
baum  did  have  implied  authorl^  to  execute 
the  note  as  the  agent  of  Simon.  In  the  first 
finding,  it  Is  found  that  WiUlam  Goldbaum 
executed  the  note  which  Is  set  out  in  the 
finding,  pretending  to  act  aa  the  agent  of 
Simon.  The  use  of  the  word  "pretending 
is  unfortunate,  but  the  context  plainly  shows 
that  the  idea  hitended  to  be  conveyed  Is  that 
in  executing  the  note,  William  claimed  to  Iw 
acting  as  the  agent  of  Simon.  The  court 
then  proceeds  to  state  that  William  had  no 
express  authority;  sets  out  facts  from  which 
it  draws  the  conclusion  that  the  act  was  rati- 
fied and  adopted  by  Simon  as  his  act  The 
court  did  not  find  In  direct  terms  that  the 
defendant  executed  the  note,  but  It  found 
that  it  was  executed  by  William,  claiming 
to  act  as  the  agent  of  Simon,  and  that  Simon 
ratified  the  act;  in  other  words,  adopted  the 
instrument  as  his  own.  Ratification  Is  In 
law  the  equivalent,  of  a  previoua  command. 
It  Is  proof  of  due  exeouUook^TUs  Bngges- 
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tlott  Is  olao  a  snffldoit  answer  to  theobjectlon 
that  ratlflcation  should  be  pleaded.  It  Is 
true  the  general  rule  la  that  estoppel  should 
be  pleaded  when  under  the  practice  there 
baa  been  an  opportunity  to  plead  It;  but  rati- 
fication Is  not  estoppel,  although  there  Is 
often  an  element  of  estoppel  In  it  But  the 
point  is  also  made  that  the  evidence  does  not 
Justify  the  finding  that  there  had  been  a  rati- 
fication. It  aiqpears  12iat  prior  to  October, 
IflSO,  William  Goldbaum  bad  been  carrying 
<Hi  a  mercantile  business  at  Oceanslde,  and 
bad  also  be«i  ei^aged  In  fbe  Uvery  business 
in  partnvahlp  with  plaintiff.  In  October, 
1891^  be  failed,  and  was  forced  to  transfer 
his  property  to  bis  brother  Simon,  the  defend- 
ant He  made  a  settlement  with  most  of  his 
creditors,  and  Us  brother  Simon  took  a 
transfer  of  all  ibe  pnq^erty,  indlnding  Wil- 
liam's interest  in  the  stable,  and  paid 
appeared  to  pay  such  debts  of  William  as 
were  then  paid.  I  state  the  matter  In  this 
form  because  William  testified  that  the  money 
advanced  ^  Slmtm  reaUy  belonged  to  him 
(William).  It  was  ttien  arranged  between 
Wmiam  and  Simon  that  William  should  con- 
tinue Itae  business  In  the  name  of  Simon. 
Goods  wm  to  be  purchased  In  the  name  of 
Simon,  and  all  transactions  were  to  be  In  his 
name.  This  was  necessary,  because  Wil- 
liam bad  not  been  able  to  settle  with  all  of 
his  creditors.  The  business  was  carried  on 
in  porsnance  of  this  agreement  tar  about  one 
year  befbre  the  note  was  glT«i.  During  ttiat 
time  plalntlft  bad  loaned  to  William  $300  to 
be  used  in  his  business.  He  then  arranged 
to  sell  his  half  of  the  llvety  stable  to  Wil- 
liam. The  arrangement  was  made,  and  the 
note  In  question  was  given,  tax  the  $300 
whicb  bad  been  previously  loaned,  and  for 
j^alntilTs  Interest  In  the  stable.  Of  course, 
plaintiff  knew  that  the  business  was  being 
carried  on  In  the  name  of  Simon  Goldbaum, 
and,  when  he  took  the  note,  be  asked  Wit 
11am  if  be  bad  aothorlty  from  Simon  to  act 
for  bim,  and  was  told  by  William  that  he 
had.  Plaintiff  testified  tbat  he  knew  the 
business  was  being  conducted  by  Wllltam 
in  the  name  of  Simon,  because  William  told 
him  so.  Some  two  weeks  after  getting  the 
note,  plaintiff  went  to  San  Luis  Key  to  ask 
Simon  Goldbaum  about  the  note.  He  ^ow- 
ed Simon  the  note,  and  asked  if  it  was 
all  light  Mr.  Goldbaum  said:  don't 
know  what  they  are  doing  ]n  town.  I  will 
go  in  this  afternoon  and  see."  Plaintiff  re- 
plied, "Monday  will  do."  Monday,  Simon 
Goldbaum  went  to  the  store,  and  bad  a  pri- 
vate talk  with  WiiUam.  Plaintiff  was  there, 
but  Simon  said  nothing  to  bIm  about  the 
note.  The  testimony  of  William  Goldbaum 
shows  that  at  that  time  Simon  had  a  full 
explanation  In  regard  to  the  note.  Simon 
Goldbaum  said  nothing  more  about  the  note 
to  plaintiff  until  NoTeml>er,  1892,  when  he 
proposed  to  plaintiff  to  go  Into  partnership 
wtth  himself  and  William,  and  said  he  could 
pat  the  note  In  as  a  part  of  bis  capitaL  In 


January,  1S03,  a  difference  arose  between, 
William  and  Simon  Goldbanm.  Tb&  latter 
dalmed  the  goods  in  the  possesslfm  of  Wil- 
liam, and  which  constituted  the  stock  in 
trade  with  which  WlUIam  was  d<fing  busi- 
ness In  the  name  of  Simon  Goldbaum.  The 
coDtrovewy  was  settled,  Simon  G(ddbaum 
taklug  the  busing  and  prop^ty,  and  pay- 
ing William  some  $1,700,  besides  assuming 
the  Indebtedness.  While  negotiations  were 
progresdng,  a  list  of  debts  was  Xffodnced. 
wbldi  did  not  contain  the  debt  to  iflalntlff. 
Defendant  called  attortlm  to  tba  fact;  and 
said:  "The  Indebtedness  must  be  more.  It 
is  best  that  we  foot  up  the  Indebtedness,  and 
make  a  settlement  on  that  basis."  And, 
again:  "There  is  that  Goetz  note,  toa  Dont 
forget  to  pnt  that  In,— six  hundred  dollars. 
• .  •  •  I  wHl  have  to  pay  that"  For  va- 
rious reasons,  aro^lant  contends  that  this 
does  not  amount  to  ratiflcaition: 

L  Because,  he  says,  William  did  not.  In 
the  purchase  of  the  intorest  of  plaintiff  in 
the  livery  stable,  claim  to  act  as  agent  but 
In  his  own  tight  An  act  not  done  as  agent 
cannot  be  ratified.  The  evidence  shows  very 
plainly  that  the  parties  to  the  transaction 
etoh  nndmtood  that  William  Gddbaum,  in 
making  the  trade,  professed  to  be  actbig  as 
the  agoit  of  his  broths.  Th»  note  Is  Itself 
some  evidence' of  that  fact;  and  then  pliUntlff 
asked  if  he  had  antoorlty  to  sign  the  note. 
Plaintiff  knew  tbat  William  G<ddbanm  was 
conducting  bnslness  in  his  brother^  name, 
but  testtfled  that  he  knew  no  more  of  It  than 
others.  Of  course,  be  knew  that  the  Inter- 
est in  toe  statde  whteh  bad  fbrmerly  belong- 
ed to  William  had  beai  conveyed  to  Simon. 
The  real  questiim  Is,  inasmuch  as  Wnilam 
really  owned  the  badness,  allhoa^  It  was 
conducted  In  tiie  name  of  his  brother,  la  not 
the  obligation  Us,  althoog^  in  the  name  of 
his  brothw?  If  Jones  w«e  to  boy  oat  Smlttk 
ft  Oo.,  and  were  to  CMittnue  the  burineBS  on 
his  own  account,  bot  la  the  name  of  Smltii 
ft  Go.,  as  to  those  who  knew  the  facta  Smith 
ft  Go.  would  be  bnt  an  alias  of  Jimes.  It 
does  not  appear  tiiat  plaintiff  knew  that  all 
the  property  belonged  to  William,  and  It 
does  appear  that  Simon  G<ddbaam  clam- 
ed tiiat  It  belonged  to  him.  Hie  reason  why 
the  bnslness  stood  in  toe  name  of  Simon  was 
to  avoid  the  creditOTs  of  WUIiam.  It  was 
a  hiding  of  toe  goods,  or  they  really  belonged 
to  Simon,  wlto  the  undo'standlng  that  Wil- 
liam should  somehow  get  the  baieflt  of  the 
business.  Under  the  ch-enmstancea,  I  think 
Simon  Goldbaum  cannot  be  heard  to  say  that 
William  was  not  conducting  the  business  as 
his  agent  even  as  to  toose  who  did  know 
the  facts. 

2.  It  is  contended  that  the  act  of  William 
In  executing  toe  note  could  only  be  ratified 
by  a  writing,  because  It  Is  said  a  promissory 
note  must  be  in  writing.  Civ.  Code,  f  2309. 
But  waiving  toe  point  that  the  Instrumrat 
set  out  In  toe  complaint  Is  conceded  not  to 
be  a  "promissory  note,"  within  Ihe^meanlng 
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of  the  Code,  tbe  cootract  Is  not  one  required 
by  law  to  be  In  writing.  Only  when  in 
writing,  It  Is  recognized  by  commercial  law 
as  a  promissory  note;  but  tbe  contract  Is 
simply  an  agreement  to  p^  money,  which 
need  not  be  In  writing. 

3.  The  facta  do  not  show  ratification.  I 
think  the  facts  are  quite  sufflclent,  and,  fur- 
thermore, that,  when  Simon  toolc  the  busi- 
ness subject  to  the  payment  of  the  debts,  he 
was  under  obligation  to  pay  the  note.  It 
was  not  required  to  be  in  the  memorandum, 
because  Simon  Goldbaum  recognized  his  lia- 
bility on  the  note,  and  in  effect  so  said  at 
the  time.  There  Is  evidence  contradicting 
the  testimony  to  which  I  have  alluded.  As 
the  case  Is  presented  here,  that  1b  of  no  con- 
sequence, 

Several  objections  were  made  to  the  In- 
trodacUon  of  evidence.  After  examination, 
I  am  satisfied  that  none  of  them  were  well 
taken.  A  discussion  of  them  would  serve 
no  useful  purpose.  I  recommend  that  the 
judgment  and  order  be  affirmed. 

We  ooncor:  BELCHSR,  C;  SEABLS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
13ie  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


108  Cat.  Ml 

MERCBD  SECDRirr  SAV.  BAN'S  v. 
GASACCIA  et  al.    Qio.  18301.) 
(Suiweme  Conrt  of  Oallfbmla.   S^t  1,  1894.) 

MOBTQAOBS— COLLATEBAL  SsOUBrrr— SePABATS 

Actions. 

Code  Civ.  Proc.  i  726,  woviding  that 
there  can  be  but  one  action  for  the  recovery  of 
a  debt  secured  by  mortgage  on  real  estate,  does 
not  prevent  separate  actions  on  mortgages  giv- 
en as  collatenu  secnrity  only  of  a  debt,  or  of 
an  action  on  a  m<xtgage  given  as  secnrity  for 
a  debt  after  acilon  on  one  given  as  collateral 
security. 

Commissioners*  decision.  Department  1. 
Appeal  from  sup^or  court,  Merced  coimty; 
Joseph  H.  Budd,  Judge. 

Action  by  the  Merced  Security  Savings 
Bank  against  A.  B.  Casaccia  and  others. 
Judgment  for  plaintiff.  Defendants  appeal 
Affirmed, 

Prank  H.  Farrar,  for  appellants.  T.  a 
Law,  for  re^ndent. 

TEMPLE,  C.  This  appeal  Is  upon  the 
Jadgment  roll.  The  acUon  was  brought  to 
foreciose  a  mortgage.  The  answer  Is  a  plea 
in  bar.  Tbe  court  found,  among  other  things, 
that  OD  the  2901  day  of  July,  1889,  one  Flan- 
agan was  Indebted  to  plaintUT  in  the  snm  of 
91.0ES.07,  and  to  defendant  Casaccia  In  the 
snm  of  $000.  Casaccia  then  assumed  the 
debt  of  Flanagan  to  plaintiff,  and  gave  his 
note  tor  the  same,  which  was  accepted  by 
the  bank.  Casaccia  at  the  same  time  took 
from  Flanagan  his  note,  secured  by  mort- 
gago  tat  11,682.07,  which  was  tiien  assigned 


to  plalntlft  as  collateral  security  for  Cas- 
accla's  note  of  |1,0^.07.  At  the  same  time, 
Casaccia  executed  another  note  to  the  bank 
for  9400,  secured  by  a  mortgage  upon  land  of 
his  own.  This  was  also  intended  as  collat- 
eral security  for  the  note  tor  $1,032.07  from 
Casacda  to  the  bank,  and  Is  the  note  and 
mortgage  upon  which  this  suit  is  brought. 
The  condition  then  was  this:  The  bank  held 
Oasaccta's  note  for  f 1,032.07;  as  collateral  to 
secure  it,  a  note  and  mortgage  for  $1,632.07, 
executed  by  Flanagan  to  Casaccia,  and  by 
him  assigned  to  the  bank;  and  a  note  of 
$400,  sectored  by  mortgage  executed  by 
Casaccia  to  the  bank.  In  May,  1883,  the 
bank,  as  assignee  of  Casacda,  commenced 
an  action  to  foreclose  the  Flanagan  mort- 
gage, but  did  not  make  Casaccia  a  party 
to  that  action.  A  decree  of  foreclosure  was 
obtained,  and  tbe  property  sold;  and,  after 
paying  costs,  the  sum  of  $576  was  left  to  be 
credited  npon  tbe  debt  of  Casaccia  to  tbe 
bank,  leaving  $808.78  stlU  doe. 

Appellant  claims  that  plalntUC  should  have 
brought  snlt  upon  the  note  for,  $1,032.07 
against  Casacda,  and  In  the  same  action 
sought  to  foreclose  tbe  mortgage  against 
Flanagan  for  $1,632.07  and  the  mortgage  In- 
volved In  this  suit  tm  940(^  and  that  not 
having  done  so^  he  has  waived  the  secnrity 
on  the  mortgage  sued  on  In  this  actloa,  and 
perhaps  tbe  right  to  sne  on  the  note  tor 
$1,032.07.  This  amtenaan.  Is  based  soMy 
upon  section  726^  Code  C^.  Free.,  which 
vldes  that  there  can  be  but  one  action  for 
the  recovery  of  any  debt  secured  by  mcrt- 
gage  upon  real  estate.  TUs  statate  Is  a  limi- 
tation upon  the  rights  wbldi  nsnally  pertain 
to  prepay,  and  the  restriction  will  not  be 
carried  beyond  tbe  obvious  Import  of  the  lan- 
guage used.  Acoordingly.  tt  has  beoi  bM 
that  a  judgment  of  fweclosure  of  a  mor^ 
gage  given  to  secure  a  pnnalssnr  note  does 
not  bar  the  ri^bt,  after  sale  and  Judgment 
for  a  deficiency,  to  a  suit  i^cainst  an  Indorss 
of  the  note  to  recover  snch  defldoicy  (Yande- 
water  t.  McRae.  27  Gal.  MQ;  also^  ttiat  after 
judgment  of  fweclosnre  and  sale  under  a 
mortgage  given  1^  a  nnuresldent  ot  tbe  state, 
upon  whom  perstmal  service  has  not  been  ob- 
tained, a  personal  action  may  be  brought  to 
recover  any  deficiency  remaining  after  sale 
of  the  mortgaged  premises;  altiiougb  It  wss 
held  that  In  such  case  the  court  had  no  juris* 
diction  In  tbe  foredosnre  suit  to  enter  a 
Judgment  for  stich  d^dency.  Blnmbos  t. 
Birch,  99  CaL  410,  84  Paa  102.  It  was  said: 
"It  Is  true  tiiat  the  posonnl  judgment  dock- 
eted against  the  defendant  was  void,  and 
also  that,  under  the  section  of  the  Code  dted. 
tiiere  can  be  but  one  action  the  reooverr 
of  tmy  debt  or  the  enforcement  of  any  rijdiv 
secured  by  mortgage  upon  real  or  persoiu! 
in'operty.  It  does  not  follow,  however,  thas 
after  the  mortgage  secnrity  Is  exhausted, 
leaving  a  deflcleDcy  which  Is  no  longer  se- 
cured, no  new  action  ou  the  note  can  ever 
be  midntained."  Tbe  Code  itself  reconlsea 
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thta  view  In  section  533,  wliore  an  attach- 
ment Is  authorized  when  the  security  hns 
been  lost  In  these  cases,  when  the  personal 
action  was  Instituted,  the  debt  was  not  se- 
cured by  mortgage.  If  the  mortgagee  had 
voluntarily  released  his  mortgage,  hlB  debt 
would  then  be  unsecured.  Such  a  mortgagee, 
however,  would  not  be  entitled  to  bts  per- 
Bonal  action.  It  would  be  an  attempt  on 
bis  part  to  evade  the  operation  of  the  statute, 
while  the  other  cases  supposed  wonld  not  be 
within  the  policy  of  the  law,  although  two 
actions  have  been  allowed  upon  a  debt 
which  was  originally  secured  by  a  mortgage. 
The  obvious  purpose  of  the  statute  Is  to  com- 
pel one  who  has  taken  a  special  Hen  to  se- 
cure bis  debt  to  exhaust  his  security  before 
bavin?  recourse  to  the  general  assets  of  the 
debtu-.  When  be  bas  done  this,  or  when, 
without  his  fault,  the  security  has  been  lost, 
the  policy  of  the  law  does  not  prohibit  a  p^- 
Bonal  action. 

The  statute  was  complied  with  In  the  suit 
against  Flanagan.  The  mcnrtgage  was  not 
given  to  secure  the  principal  debt  of  defend- 
ant to  plaintiff.  It  was  a  collateral  matter. 
The  suit  to  foreclose  it  was  not  an  action  for 
the  recovery  of  the  principal  debt  It  was 
an  act  for  the  preservation  of  the  security. 
To  do  this  was  a  duty  imposed  upon  plain- 
tiff by  the  contract  of  hypothecation.  That 
the  plaintiff  thereby  received  part  payment 
of  the  note  was  an  incidental  matter.  The 
suit  to  foreclobe  was  not  an  action  to  re- 
cover that  debt  but  to  preserve  the  security, 
A  construction  should  not  be  given  to  a  stat- 
ute, if  it  can  be  avoided,  which  will  lead  to 
absurd  results  or  to  a  conclusion  plainly  not 
contemplated  by  the  legislature.  In  this  case 
there  were  two  mortgages,  both  taken  as  col- 
lateral security.  Suppose  the  mortgages  had 
been  upon  land  situated  in  different  counties, 
and  that  the  debt  secured  by  one  would  be 
barred  by  the  statute  of  limitations  beftHre 
the  debt  secured  by  the  other  fell  due. 
Flalntifl  could  not  have  Included  both  In  one 
ndt  to  foreclose,  because  anch  suits  must 
be  brought  In  the  county  in  which  the  land 
or  some  part  of  It  Is  situated;  and  one  debt 
would  eithor  not  be  due  when  suit  was 
brought,  or  would  be  barred  by  the  statute 
of  Umltatlona  Certainly,  it  was  not  Intend- 
ed to  pnAlblt  the  ordinary  transaction  of 
putting  up  coIIateralB  to  secure  an  Indebted- 
ness, nor  to  Umlt  such  collaterals  to  mort- 
gftses  which  can  be  fbreclosed  in  the  same 
acUon.  The  plea  In  bar,  thorefwe.  Is  not 
good.  There  is  some  greater  idanslblUty  in 
claiming  that  the  mortgage  in  suit  vma  given 
to  secure  the  indnclpal  debt  than  that  such 
was  tbe  case  with  the  Flanagan  mortgage. 
Tbe  iwesent  note  and  mortgage  were  exe- 
cuted solely  as  security  tm  &e  principal  debt 
Tta^  la  no  other  cinulderatlon  for  the  note, 
and  It  r^resents  no  otber  indebtedness. 
But,  conceding  that  this  mortgage  Is  one 
given  to  secure  the  principal  debt,  no  other 
action  has  been  brought  to  recover  the  debt 


secured  by  It,  and— If  the  concession  be  made 
—no  other  could  be  brought  on  that  note  un- 
til this  security  baa  been  exhausted.  I  think 
the  Judgment  dionld  be  affirmed. 

We  concur:   BELOHEB,  0.',  HATNES,  O. 

PEB  CnniAM.  For  the  reasons  ^ven  in 
the  foregoing  opinion,  the  judgment  appealed 
from  la  affirmed. 

4  Cal.  Unrep.  7H 
ORR  T.  KBRN  COUNTT.    (No.  19,382.) 
(Supreme  Court  of  OalifcHnila.    Sept  1,  18&4.) 

COKSTABLBS'-FSES. 

St  1803,  p.  810,  I  7,  providing  that,  In 
counties  of  tbe  class  to  which  K.  couatr  be- 
looga,  eolwtabled  shall  reo^ve  "such  fees  &»  are 
DOW  or  may  hereafter  be  allowed  by  law," 
does  not  make  aay  change  In  the  existlDK  law 
relating  to  fees  of  comrtables  In  that  county. 

Department  2.  Appeal  from  superior  court, 
Eem  county;  A.  R.  Conklin,  Judge. 

Action  by  T.  B.  Oir  against  tbe  county  of 
Kern  to  recover  constable's  fees.  Judgment 
was  rendered  for  defendant*  and  plaintuC 
appeals.  Affirmed. 

Pattai  ft  OTabam  and  B.  X  Arihe,  for  ftp- 
peUant  J.  W.  Ahem  and  A.  T.  McCreoy, 
for  reqHHidatt^ 

DB  HAVEN,  J.  The  snperlor  court  drew 
the  correct  condnslon  of  law  from  tbe  facta 
found,  and  tbe  Judgment  must  therefwe  be 
efflrmed.  Section  7  of  the  act  of  March  23, 
1898  (St  18B8,  p.  810),  amending  the  act  of 
March  81,  1801,  establlsbtng  &  uniform  sys- 
tem of  county  govemmmts,  provides  tbat.  in 
counties  of  the  class  to  which  the  county 
of  Kern  belongs,  constables  shall  receive 
"such  fees  as  are  now  or  may  hereafter  be 
allowed  by  law."  It  is  too  plain  to  admit  of 
argument  that  by  12ils  langoage  the  legisla- 
ture meant  to  say  that  constables  should* 
until  otherwise  enacted,  continue  to  rec^ve 
the  same  fees  in  the  county  of  Kern  as  tb^ 
were  then  allowed  by  law.  In  other  words, 
it  was  not  the  intention  of  the  amendatory 
act  of  March  23,  1893,  to  make  any  change 
whatever  in  the  existing  law  relating  to  the 
fees  of  constables  In  that  county.  Judgment 
affirmed. 

We  concur:  MgFARIAM>,  J.;  FITZOEB- 
ALD,  J. 


lOS  Cal.  078 
JONES  V.  SANDERS.    (No.  15,.m) 

(Supreme  Court  of  Califumia.   Sept  1,  1894.) 

New  Trial— Death  of  Tbial  Jddok— Authokitt 
OF  StccESSoa— Bkvikw  ok  Appbai,, 

1.  Where,  after  findings  and  judgment  a 
trial  judge  dies,  his  sncoesBor  may  review  the 
findings  and  grant  a  new  trial, 

2.  An  order  granting  a  new  trial  for  In- 
sufficiency of  evidence  will  not  be  reversed  on 
appeal  unless  the  trial  court  clearly  abused  its 
discretion. 
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Department  2.  Appeal  from  Biqmlor  court, 
dty  and  coun^  ot  San  Frandaco;  A.  A. 
Sanderson.  Judge. 

Action  hj  U.  P.  Jonea  against  O.  T.  San- 
ders. There  was  a  ]ndgmrat  tor  defendant^ 
and,  from  an  order  granting  a  new  trial,  de- 
fendant appeals.  Affirmed. 

Att7-.G«i.  Hart,  for  appellant  W.  S-Oood- 
f611ow»  for  respondent. 

PER  OUBIAM.  This  action  was  brought 
In  the  superior  court  of  the  ctt7  and  county 
of  Son  Francisco,  and  the  question  InvolTed 
was  whether  the  plaintiff  had  a  tight  to 
maintain  a  obtain  sewer  acnns  a  lot  owned 
by  the  defendant  In  that  city.  The  case  was 
tried  before  the  late  Judge  Hoge,  and  the 
findings  and  Judgment  were  In  favor  of  the 
defendant  The  plaintiff  moved  for  a  new 
trial  upon  the  ground  that  the  findings  were 
not  Justlfled  by  the  evidence,  but  before  the 
motion  was  heard.  Judge  Hoge  died.  After* 
wards  the  motion  was  heard  by  another 
Judge  of  the  court  and  granted,  and  from 
fbaX  order  this  appeal  Is  prosecuted  by  the 
defendant 

It  Is  claimed  for  appellant  that  as  Judge 
Hoge  presided  at  the  trial,  his  findings  upon 
all  the  questions  of  fact  should  be  treated 
as  conclusive.  We  do  not  understand  this 
to  be  the  rule  aK>llcable  to  a  case  like  this. 
It  is  tzue  that  this  court  will  not  review 
findings  when  there  is  a  substantial  conflict 
In  the  evidence,  but  It  has  been  r^>eatedly 
held  that  upon  motion  tot  a  new  trial.  It  is 
the  duty  of  the  trial  court  to  examine  the 
evidence,  even  though  It  be  conflicting,  and. 
If  dissatisfied  with  the  concluslonB  reached, 
to  grant  a  new  trial;  and  the  rule  Is  the 
same  whether  the  motion  Is  heard  by  the 
Judge  who  tried  the  case,  or  by  some  other 
Judge,  whose  only  knowledge  of  the  facts 
Is  obtained  fn>m  the  record.  Macy  v.  Da^ 
Vila,  48  CaL  640;  Bander  v.  Tyrrel,  50  GaL 
9D;  Blum  v.  Snnol,  63  CaL  341;  Wilson  v. 
Railroad  Co.,  01  CaL  166.  20  Pac.  861. 

It  is  also  claimed  that  ttae  evidence  with- 
out any  substantial  conflict  was  sufficient  to 
Justify  and  sustain  the  findbigs  made  by 
Judge  Hoge,  and  tiiat  the  order  granting 
tlie  new  trial  was  therefore  erroneous.  But 
It  Is  well  settled  that  a  motion  for  a  n»w  trial 
Ui>on  the  ground  of  the  Insufficiency  of  the 
evidence  to  Justify  the  verdict  or  other  de- 
cision Is  addressed  to  the  sound  legal  dis- 
cretion of  the  trial  court,  and  that  an  order 
granting  a  new  trial  on  that  ground  will  not 
be  reversed  on  appeal  unless  It  appears  that 
there  was  a  clear  abuse  of  discretion.  Pico 
V.  Cohn,  07  Cal.  258,  7  Pac  680;  Breckin- 
ridge V.  Crocker,  68  CaL  403,  0  Pac  426; 
Nally  V.  McDonald,  77  CaL  284,  19  Pac.  418; 
BJorman  v.  Redwood  Co.,  82  CaL  500,  28 
Pac  501.  Here  we  do  not  think  any  such 
abuse  of  discretion  appears  as  would  Justify 
a  reversal  of  the  order.  This  being  so,  no 
good  would  be  accomplished  by  a  rehesjsal 


of  the  facts;  and  any  discussion  of  Uiem  for 
the  purpose  of  indicating  the  results  whldi 
should  be  reached  on  the  new  trial  would  be 
obiter  dictum,  and  out  of  plac&  The  order 
appealed  from  Is  affirmed. 


PBOPIiB  ex  Id.  SANDERS  v.  JOZfES.  (Na 

15,388.) 

(SaiH-eme  Court  of  Califoralft.   Sept  1.  1S&4.) 

DcpartmeDt  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Frandsco;  A.  A.  San- 
derson, Judge. 

Action  by  the  people,  etc.,  on  the  relation  of 
C  T.  Sanders,  against  M.  F.  Jones.  There  was 
a  jnd^ent  for  plaintiff,  and  from  an  order 
granting  a  new  trial  he  appeals.  Affirmed. 

Atty.  Gen.  Hart,  for  sibilant  W.  S.  Good- 
fellowr  for  reqwnaent 

PER  CURIAM.  The  questions  arising  on 
the  ap[>eal  in  this  case  are  substantially  the 
same  as  those  considered  in  Jonea  v.  Sanders 
(No.  15,306,  Just  decided)  87  Pac.  640.  The  ac- 
tion was  brought  to  compel  the  removal  of  ob- 
structions from  an  alleged  public  street,  common- 
ly known  aa  "Touohard  Street"  in  the  city  of 
San  Francisco.  The  trial  was  before  Judge 
Hoge,  and  the  findings  and  judgment  wei« 
against  the  defendant.  A  motion  for  new 
trial  was  made  upon  the  grounds  of  the  Insuffi- 
ciency of  the  CTidence  to  justify  the  decision 
and  of  errors  of  taw  occcrrlng  at  the  trial, 
and,  after  the  death  of  Judge  Hoge,  was  hmd 
and  granted  by  anoth»  judge  of  the  court 
The  appeal  is  by  the  people,  from  the  order 
granting  the  defendanrs  motion.  lo  support 
of  the  appeal  the  same  points  are  made  as 
in  Jonea  v.  Sanders,  and  what  was  said  in  de- 
ciding that  case  is  applicable  here.  Upon  the 
authority  of  the  decision  in  that  case,  we 
think  the  mder  appealed  from  shonld  be  af- 
firmed, and  it  is  so  wdered. 


m  Cal.  Ml 

MARQUIS  V.  Cnr  OF  SANTA  ANA.  (No. 
19,380.) 

(Sapreme  Court  of  California.    Scvt  X  ISdl.) 

HUKICIPII.  OrFlOBS-'ABOLlBHHBNT  —  CHANOB  OP 

Salaht— Rbmedt  or  Officer. 

J,  An  officer  may  sue  a  city  for  salair, 
even  uiongh  he  may  be  entitled  to  relief  by  writ 
of  mandate. 

2.  Undor  the  municipal  government  act 
(St.  1SS3,  p.  251,  S  755),  providing  that  the 
assessor  shall  receive  a  compensation,  to  be 
fixed  by  ordinance,  which  shall  not  l>e  increased 
or  diminished  during  term  of  office,  it  cannot 
be  changed  during  term  of  office  by  an  or- 
dinance accepting  the  provision  of  an  act  pre- 
viously passed  that  tiie  assessment  by  the 
county  mifcht  be  made  the  baaia  of  munitipal 
taxation,  the  act  stipulating,  however,  that 
its  provisions  should  oot  be  in  effect  in  any 
city  till  accepted  by  ordinance. 

S.  Right  of  an  officer  to  salary  Is  not  af- 
fected by  diminution  or  cetisatlon  of  the  duties 
of  the  office,  the  office  itself  remaining. 

4.  A  city  office  created  by  the  legislature 
cannot  be  abolished  by  the  city. 

5,  The  office  of  city  anscssor.  croatcd  by 
the  muiiifipal  government  act  (St.  18S3,  p.  251, 
S  752),  is  not  abolished  by  the  act  of  March  2, 
18U1,  providing  that  the  assessment  by  the 
county  may  be  made  the  basis  of  municipu  tax- 
ation, provided  that  ft  shall  not  he  in  force  in 
any  city  till  it  by  ordinance,  dects  to  avail 
itsMf  thereof  by  a  certain  day  Vi>t  each  jear.** 
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Department  1.  Appeal  from  superior  court. 
Orange  couDty;  J.  W.  Towner,  Judge, 

Action  by  W.  H.  Marquis  against  tlie  city 
of  Santa  Ana  for  salary  as  assessor.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
flrmed. 

West  it  Heathman,  fw  appellant.   Jai.  O. 
Scarborongb,  for  reapondenL 

EAiRRISON,  J.  The  plaintiff  was  elected 
to  the  office  of  cUy  assessor  of  the  defendant 
on  the  13th  of  April,  1891,  and  entered  upon 
the  duties  of  his  office  April  20.  1891.  Pre- 
Tloua  to  his  election,  vis.  March  16, 1891,  the 
salary  of  that  office  had  been  fixed  by  an 
ordinance  of  the  city  at  $376  per  year,  pay* 
able  one-half  thereof  on  the  first  Monday  of 
July,  and  one-half  thereof  on  the  first  Mon- 
day of  September.  March  2, 1891,  the  le«is- 
btore  paued  an  act  (Bt  1891,  p.  22)  provid- 
ing that  In  cities  In  this;  state,  excepting 
municipal  corimrationB  of  the  first,  second, 
third,  and  fourth  classes,  and  cities  operat- 
ing under  a  freeholders'  charter,  the  Assess- 
Dkent  of  property  made  by  the  county  as- 
sessor mlglit  be  made  the  basis  of  municipal 
taxation.  The  act,  however,  contained  the 
following  proTiso:  Trorided,  howerer,  that 
tlw  provisions  of  this  act  shall  not  apply 
to  or  be  in  force  In  any  dty  or  municipal 
corporation  until  its  board  of  trustees,  com- 
mon oonndl,  or  other  leglsIatlTe  body,  shall 
hare  passed  an  ordinance  electing  to  avail 
Itself  of  the  provisions  of  this  act,  and  filed 
a  certified  copy  of  the  same  with  the  auditor 
of  the  county  In  which  such  municipal  cor- 
pwatlon  or  dty  is  situated  on  ta  before  the  ; 
first  Monday  In  March  of  each  year.**  The 
defendant  Is  a  munldpal  corporation  of  the 
fifth  class,  and  on  February  15, 1892,  through 
Its  board  of  trustees  passed  an  ordinance  ■ 
electing  to  avail  Itself  of  the  provisions  of 
tbe  above  act;  and  by  the  same  ordinance 
repealed  Its  former  ordinance  fixing  the  com- 
penaatlon  of  the  dly  assessor.  A  copy  of 
Hiia  wdluance  was  filed  with  the  county 
auditor  of  Orange  county,  in  which  the  city 
of  Santa  Ana  Is  situated,  on  February  23, 
1882.  March  21, 1882,  the  defendant  iMsaed 
an  ordinance  repealing  a  prior  ordinance 
providing  for  a  street  poll  tax;  so  that  all 
of  tbe  duties  Imposed  upon  the  assessor  by 
virtue  of  any  city  ordinance  were  taken 
away.  After  the  passage  of  these  ordi- 
nances, ttiei^Intlff  performed  no  dutyas  dty 
assessor,  except  to  make  oat  the  list  of  male 
persons  over  the  age  of  21  years  residing 
vrtthln  the  limits  of  the  dty,  required  by 
section  T87  of  the  munldpal  ^>veniment  act 
The  defendant  refused  to  allow  or  pay  to  tbe 
plaintiff  any  salary  for  the  seccmd  year  of 
his  Incumbency  of  the  office,  and  he  there- 
upon bronght  this  action.  Judgment  was 
rendered  In  his  favor,  and  the  defendant  baa 
appealed  directly  upon  the  Judgment  roll. 
Including  a  blU  of  exceptions. 

2.  Tbe  ohjectton  that  the  court  bad  no 
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Jurisdiction  In  the .  matt^,  for  the  »eiison 
that  tbe  writ  of  mandate  was  the  proper 
remedy,  was  properly  disregarded.  Even 
though  It  should  be  conceded  that  the  plain- 
tiff might  have  sought  relief  through  a  writ 
of  mandate,  he  was  also  entitled  to  bring  an 
action  for  the  amount  claimed  by  him. 

2.  Section  755  of  the  municipal  govern- 
ment act  (St  1883,  p.  251)  provides:  "The 
clerk,  treasurer,  assessor,  marshal,  city  at- 
torney and  recorder  shall  severally  receive 
at  stated  times  a  compensation  to  be  fixed 
by  ordinance  by  the  board  of  trustees,  which 
compensation  shall  not  be  increased  or  di- 
minished after  their  election,  or  during  their 
several  terms  of  office."  The  power  of  the 
legislature  to  abolish  the  office  of  city  treas* 
urer,  or  to  change  the  compensation  of  the 
officer,  or  its  power  to  authorize  the  dty  to 
change  his  compensation  during  bis  term  of 
office,  is  not  presented  In  the  present  case, 
as  the  legislature  has  neither  abolished  tbe 
office,  nor  changed  the  compensation,  nor 
given  to  tbe  city  the  authority  to  make  such 
change.  As  the  power  of  the  defendant  tp 
fix  or  change  the  salary  of  its  ofllcers  resta 
entirely  upon  statute,  the  exercise  of  this 
power  is  subject  to  all  the  llmltatlcms  con- 
tained in  the  statute.  The  plaintiff  was 
elected  to  the  o^ce  of  dty  assessor  after  the 
adoption  of  the  ordinance  fixing  the  amount 
of  his  salary,  and  the  limitation  In  the  above 
section  that  bis  compensation  shall  not  be 
Incrwsed  or  diminished  during  his  term  .of 
office  renders  the  act  of  tbe  defendant  re- 
pealing tbe  ordinance  fixing  bis  salary  nuga- 
tory.  As  the  defendant  could  not  directly, 
by  express  ordinance  for  that  purpose,  di- 
minish tbe  amount  of  bis  salary,  the  same 
result  could  not  be  accomplished  by  It  in- 
directly, either  by  accepting  the  provisions 
of  the  act  of  March  2,  1S81,  or  by  doing 
away  with  the  necessity  for  his  services 
through  Its  adoption  of  the  ordinance  abol- 
ishing the  street  poll  tax.  "'lie  right  of  an 
officer  to  the  salary  fixed  by  law  for  that 
office  Is  not  impaired  by  any  change  that 
may  be  made  in  the  duties  of  the  office,  or 
erea  by  an  entire  cessation  of  those  duties, 
80  long  as  the  office  itself  remalDs  in  exist- 
ence. 

8.  It  Is  urged  hy  the  appellant  that  Its 
election  to  avidl  Itself  of  the  provisions  of 
the  act  of  March  2.  U81,  bad  the  effect  to 
abolish  the  ofltoe  of  dty  assessor.  As  the 
office  ii^  however,  created  1^  the  legisla- 
ture, ft  could  not  be  directly  abolished  by 
the  dty;  much  less  conld  Its  abolition  be 
Implied  from  any  act  that  did  not  In  terms 
purport  to  abolish  it  The  office  is  provided 
for  In  sectton  752  of  the  munldpal  gorem- 
ment  act,  which  has  never  been  rqtealed; 
and  the  act  of  March  2, 1891.  hutead  of  sus- 
taining the  suggestion  of  an  implied  repeal 
of  that  section,  expressly  declares  tliat  its 
provisions  shall  not  be  given  force  in  any 
dty  until  It  shsU  have  passed  an  ordinanot 
electing  to  avail  Itsdt  thereof  on  or  before 
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the  tint  NonAay  In  Uardi  of  each  Tear,  fhva 
Implylue  that  the  office  continues  to  exist 
Tbe  dudes  of  the  city  assessor  are  fixed  by 
section  787  of  the  municipal  government  act; 
and  while  It  may  be  conceded  that  the  elec- 
tion by  the  defendant  to  avail  Itself  of  the 
proTlBlons  of  the  act  of  March  2,  1S91,  did 
away  with  the  necessity  for  the  performance 
by  the  assessor  of  any  acts  connected  with 
the  assessment  of  property,  theretofore  fan* 
posed  upon  him,  so  long  as  such  election 
remained  In  fwc^  It  does  not  foitow  that  the 
wfflce  of  assessor  was  tberel^^  abolished.  8ec< 
tlon  787  prescribes  as  one  of  the  duties  of 
this  office  that  "the  assessor  shall  during 
said  term  also  make  a  list  of  all  male  per- 
sons reading  within  12ie  limits  of  such  city 
over  the  age  of  twenty-one  years,  and  shall 
verify  said  list  by  bis  oath,  and  shall  on  or 
before  the  first  Uonday  of  August  In  each 
year  d^oslt  the  same  with  Hie  dty  clerk.** 
It  Is  urged  by  the  d^endant  that,  Inasmuch 
as  the  only  apparent  object  for  which  this 
list  Is  to  be  made  Is  to  form  Uie  basis  for 
collecting  an  annual  street  poll  tax,  the  re- 
peal of  the  ordinance  providing  for  the  street 
poll  tax  relieved  the  plaintiff  from  the  duty 
of  preparing  this  list  The  statute,  bow^ 
ever,  under  which  he  holds  his  office,  makes 
tbe  preparation  of  this  list  one  of  his  official 
duties;  and  we  are  not  at  libera  to  assume 
that  the  <mly  object  of  this  requlnement  was 
to  enable  the  cl^  to  collect  a  street  poll  tax, 
or  tha.t  be  would  be  Justified  In  omitting 
this  official  dn^  prescribed  by  the  statute 
even  though  the  city,  Its  ordinance,  ren- 
dered his  act  In  preparing  It  of  no  avail  to  It 
The  dty  bad  sUU  the  power  to  pass  an  or- 
dinance Imposing  this  tax,  and  might  then 
avail  Itself  of  the  list  thus  prepared;  but 
whetber  the  duties  have  been  Increased  or 
diminished,  or  entirely  dispensed  with,  so 
long  as  tbe  office  remains,  the  salary  afllxed 
thereto  Is  an  Inddent  of  tbe  office,  and  must 
be  paid  to  the  Incumbent.  We  have,  how- 
ever, seen  tliat  the  office  has  not  been  abol- 
ished; and  the  defendant  does  not  contend 
that  If  the  office  is  still  in  existence,  tbe 
respondent  Is  not  Its  incumbent  It  follows 
that  he  is  entitled  to  tbe  salary  attachM  to 
the  office  at  the  time  of  his  election,  and 
that  the  action  of  the  court  In  holding  this 
defense  to  be  unavailing  was  correct  The 
Judgment  la  affirmed. 

We  concur:  GAROUTTB,  J.;  TAN 
FLEET,  J. 


ilU  OaL  xtH:  4  Ctl.  Unrep.  TSS^ 

HORTON  V.  JACK  «t  al.    (No.  10,328.) 
(Bupreme  Court  of  California.   Sept  4,  1804.) 
BxBonroBS  —  CoNvvTAKcB  won  Ihdividdal  Dcbi 

— CONTBRSIOy — LlM  ITATIONS. 

1.  An  action  for  conversioa  ia  within  Code 
ClT.  Proc.  §  338.  subd.  3.  prescribinR  the  lim- 
itation of  an  action  for  taking,  detaining,  or  In- 
jariDe  fTooils  or  chattels. 

2.  One  to  whom  an  exeentrix  coaveys  prop- 
erty of  the  estate,  in  payment  of  her  indl- 


vldnal  debt  before  distribution,  and  without 
authority  of  the  probate  court,  is,  on  refusal  to 
return,  liable  to  the  estate  f<.r  conversioa, 
though  the  execatrix  was  ttie  solo  legatee,  and 
the  property  was  the  community  pro;>ertr,  and 
executrix  was  testator's  widow. 

3.  Id  order  to  maintain  such  action,  It  Is 
not  necessary  to  prove  an  indebtedness  against 
the  estate,  and  necasrity  of  ebtatning  the  vcop- 
erty  to  satisfy  it. 

4  Though  the  i>ersoa  to  whom  an  ex- 
ecutrix conveys  property  belonging  to  the 
estate  does,  as  be  agrees,  have  it  ajwlied  tm 
the  claim  of  a  bank  agwst  her  indlndnally« 
the  bank  Is  not  Jointly  liable  with  him  to 
the  estate  for  the  couTersion  of  the  property. 
It  not  being  shown  that  he  was  acting  for 
the  bank  in  such  manner  as  to  bind  it 

GommIasl<mar^  decision.  Department  X 
Appeal  from  superior  court  Ban  Luis  Obispo 
county;  Y.  A.  Gregg,  Judge. 

Action  by  Joseph  Horton,  admlidBtntor 
with  the  win  annexed  of  James  A.  Brown, 
deceased,  against  R.  B.  Jat^  and  the  First 
National  Bank  of  Ban  Luis  Oblqio.  Judg- 
ment for  defendants.  Plaintiff  vpeals.  B«- 
versed  as  to  defiendant  Jadu 

M.  O.  Hesta  and  Graves  ft  Graves,  for 
appellant  Wilcoxon  ft  Bouldln  and  J.  SL 
WUcoxon,  for  respondent 

TEHPLB,  0.  This  appeal  Is  from  tbe 
Judgment  and  from  an  order  refusing  a  new 
trial.  Tbe  complaint  shows  that  James  A. 
Brown  died  testate  October  2G.  1SS9.  In  the 
county  of  Santa  Barbara,  leaving  his  widow, 
Catherine  J.  Brown,  his  executrix;  that  aald 
will  was  duly  admitted  to  probate,  the  said 
Catherine  J.  appointed  oecutrlx,  and  that 
she  duly  qualified  aa  such,  and  took  jtoases- 
slon  of  tbe  property  ot  the  estate,  consisting 
In  part  of  certain  pmonal  property,  which 
Is  specifically  described  In  the  complaint; 
that  on  the  15th  day  of  April,  1800.  while 
the  said  executrix  was  lawfully  possessed  of 
said  proper^,  as  the  property  of  the  estate, 
defendants  "wrongfully  and  without  right 
took  and  carried  away  said  personal  proper- 
ty, and  tbe  whole  thereof,  and  converted 
and  disposed  of  the  same  to  their  own  use." 
Said  property  was  at  the  time  ot  tbe  Talue 
of  $0,00a  Catherine  J.  Brown  died  AprU  17, 
1802,  not  having  closed  the  administration. 
Proper  allegations  follow,  showing  dne  ap- 
pointment and  qualification  of  plalntifl:  as 
adminlati'atw  with  the  will  annexed.  Tbe 
complaint  was  demurred  to  fOr  Insufficiency 
of  facts,  and  because  It  appeared  from  tbe 
complaint  that  the  cause  of  action  was  bar- 
red by  section  339.  Code  Civ.  Pfoc.  Tbe  de- 
muirer  was  overruled,  and  defoidants  an- 
swered separately.  The  answer  of  the  bank 
consists  of  denials.  The  answer  of  defendant 
Jack  denies  the  conversion,  the  alleged  value 
of  the  property,  the  official  character  of  plain- 
tiff; av&B  that  Catherine  J.  Brown  was  paid 
tbe  full  value  of  the  property,  and  that  the 
cause  of  action  la  barred  by  section  339,  Code 
Olv.  ^DC.  The  answer  then  proceeds  with 
an  averment  that  James  A.  Brown,  bSm 
will,  bequeathed  an  Us  [vopepty  to  G^th«ilBa 
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J.  Brown,  and  appointed  her  executrix,  witti 
power  to  sell  personal  property  without  leave 
of  court;  that  she  quallfled,  and  afterwards 
Iirocurcd  on  order  authorizing  her  to  sell  the 
porfonat  property,  Including  the  property  de- 
scribed In  the  complnint,  at  private  sale;  that 
she  did,  subsequently  to  the  order,  execute 
to  Jack  a  bill  of  sale  of  the  property,  but  did 
not  deliver  the  same  to  him,  bat  afterwards 
asrced  with  Ja<4:  that  the  property  should 
be  delivered  to  one  Sandercoek,  to  be  by 
him  sold,  the  proceeds,  less  expenses,  to  be 
paid  to  Jack  for  the  bank,  and  to  be  applied 
to  an  Indebtedness  of  said  Catherine  J.  to  It; 
that  thereupon  said  Catherine  J.  appointed 
said  Sandercoek  her  agent,  and  delivered 
the  property  to  him;  that  Sandercoek  sold  the 
property  as  her  agent,  and,  at  her  request, 
paid  the  money  to  the  bank.  The  answer 
then  proceeds  with  a  plea  In  bar  of  xdalntUfs 
claim. 

Respondent  raises  a  pr^lmfnary  point,  to 
the  efTect  that  plaintlfF  is  entitled  to  no  r»- 
Uef,  because  his  complaint  shows  that  his 
cause  of  action  Is  barred  by  the  statute  of 
limitations,  and  the  demurrer  on  this  gnmnd 
should  have  been  sustained.  If  the  demurrw 
were  well  taken,  It  wotild  not  follow  tliat  re- 
spondent could  avail  himself  of  the  point  on 
this  appeal;  but,  waiving  that,  the  point  Is 
not  well  taken.  Hie  question  suggested  Is 
whether  an  action  for  the  conversion  of  goods 
is  barred  by  subdivision  S  of  section  838, 
Code  (Bv.  Proc.  Besp<mdent  claims  that 
such  an  action  Is  not  covered  by  that  sec- 
tion, and  Is  therefwe  included  in  section  338, 
and  is  barred  in  two  years.  The  complaint 
shows  that  the  suit  was  not  commenced  with- 
in two  years  after  the  alleged  converslcm. 
Subdivision  S,  S  838,  reads:  "An  action  top 
taking,  detaining,  or  injuring  any  goods  or 
chattels,  indnding  actions  for  the  recovery 
of  specific  personal  property."  Oooley  defines 
"conversion "as  follows:  "Any  distinct  act  of 
dominion  wrongfully  exerted  over  one's  prop- 
erty. In  denial  of  his  right  or  Inconsistent 
with  It,  Is  convM^lon."  The  author  also 
quotes  with  approval  from  Llptrot  v.  Holmes, 
1  Kelly,  881:  "The  actloa  of  trover  being 
founded  on  a  conjunct  right  of  property  and 
possession,  any  act  of  the  defendant  which 
neeatlves  or  is  Inconsistent  with  such  right 
amounts  in  law  to  a  conversion.  It  Is  not 
necessary  to  a  conversion  that  there  should 
be  a  manual  taking  of  the  thing  in  ques- 
tion by  the  defendant.  It  la  not  necessary 
that  it  should  be  shown  that  he  has  applied 
it  to  his  own  use.  Does  he  exercise  a  do- 
minion over  It  In  exclusion  or  In  defiance 
of  the  plaintirs  right?  If  he  does,  that  is. 
in  law,  a  conversion."  While  there  may  be 
cas^  under  this  definition  of  "conversion," 
where  there  is  no  manual  taking  or  corporal 
detention  of  the  property,  still  I  apprehend 
there  Is  no  case  In  which  the  plalntifT  baa 
not  been  actually  deprived  of  his  property, 
or  is  not  entitled  under  the  rules  of  law  to 
ctHudder  blmaelf  d^rtved  <tf  It  for  ttie  nke 


of  the  remedy,  and  when  a  Jndgmmt  toe 
damages  for  tiie  converslcm  baa  been  paid 
the  wrongdoer  becomes  the  owner  of  the 
property.  It  has  been  wrongfully  taken  from 
the  owner,  although  it  Is  not  necessary  that 
the  original  taking  be  wrongful.  The  words 
in  the  statute  are  not  used  to  Indicate  any 
particular  form  of  action,  but  I  think  It  ap- 
plies to  all  those  cases  In  which  the  person 
Injured  has  a  remedy  In  an  action  of  claim 
and  delivery,  or  tor  conversion.  Certainly, 
one  whose  proi)erty  has  been  wrongfully 
taken  or  detained  may  sue  for  convo^on,  If 
at  the  time  he  was  entitled  to  the  possession 
of  it  I  think  the  case  faUs  within  the  prort 
sions  of  secticn  388,  and  the  cause  of  actlc« 
was  not  barred. 

The  cause  was  tried  by  tbe  court  without 
a  Jury,  and  the  court  found  for  the  defend- 
ant Jack,  a  nonsuit  having  been  entered  as 
to  the  bank.  Several  findings  of  fact  are  ex- 
cepted to  as  not  sustained  by  the  evidenca 
Among  such  findings  are  the  following:  (1) 
Tb&t  the  personal  property  was  never  de- 
livered to  Jack,  although  it  Is  admitted  that 
a  bill  of  sale  of  the  property  was  made  and 
deUvered  to  him;  ^  that  Saddcrcock,  who 
took  the  property  and  sold  it,  was  the  agent 
of  the  eiecutrlx,  and  not  the  agent  of  Jadk; 
and  (3)  that  the  proceeds  of  the  imparty  wen 
paid  to  the  executrix. 

1.  It  seems  that  Mrs.  Brofm  was  Indebted 
to  the  bank,  of  which  Jack  was  presld^t; 
tiiat  It  was  agreed  between  Jack  ^nfl  Mra. 
Brown  that  the  property  should  be  conveyed 
to  Ja<^  as  security,  and  immediately  sold, 
and  the  proceeds  paid  on  Mrs.  Brown's  per- 
sonal indebtedness  to  the  bank.  In  pnnm- 
ancs  of  this  agreement  an  absolute  bill  ot 
sale  was  executed,  and  Sanderco<A  was  se- 
lected to  sell  the  property,  with  the  consent 
of  Mrs.  Brown.  Having  d^vered  the  bill 
of  sale  to  Jack,  and  agreed  upon  Sandercoek 
as  a  proper  person  to  conduct  the  sale,  Mrs. 
Brown  prepared  a  letter  to  be  handed  by 
Sandercoek  to  Bailey,  her  agent,  and  which 
was  so  delivered.  It  was  as  follows:  "Mr. 
B.  P.  Bailey— Dear  Sir:  I  have  made  a  bill 
of  sale  to  Mr.  Jack  of  the  whole  outfit  Mr. 
Sandercoek,  the  bearer  of  the  note,  will  con- 
sult you  about  the  disposition  of  the  outSt 
If  Mr.  Sandercoek  cannot  manage  the  dla- 
poHltion  of  the  same  without  your  help,  then 
you  will  please  go  with  him.  Mr.  Sander- 
cock  acts  as  Mr.  Jack's  agent  and  the  entl^ 
Hsposltion  must  be  under  Bir.  Sandercock's 
control.  O.  J.  Brown."  Mr.  Sandercoek,  also, 
at  the  same  time,  handed  Bailey  a  letter  from 
Mr.  Jack,  as  follows:  "Mr.  Bailey— Dear  Sir: 
This  will  Introduce  to  you  my  friend,  Mr. 
John  O.  Sandercoek.  I  have  bought  of  Mrs. 
J.  A.  Brown  the  whole  grading  outfit  which 
belonged  to  the  late  J.  A.  Brow,  and  I  send 
aim  down  to  represent  me  in  tbte  premlaee, 
and  to  sell  according  to  Itie  eenerai  plan 
that  yon  hare  arranged.  Yon  wHl  therefm 
please  deliver  the  whole  business  to  nay 
repntentatlTe^  Mr.  Bandenoek.  I  should  be 
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pltesed  to  lutve  70a  accompany  Mr.  Sander' 
cock,  and  asalst  him  all  In  your  power.  Mrs. 
•Brown's  desire  also  Is  that  yon  shall  ac- 
company Mr.  S.,  and  aid  with  your  counsel 
and  ccHtperatlon.  Yours,  truly,  R,  E.  Jack." 
Bailey,  acting  for  Mrs.  Brown,  had  already 
arranged  to  ship  the  goods  to  Modesto  for 
sale.  They  were  then  turned  over  to  San- 
dei^ock,  who  shipped  them  to  Modesto.  Bai- 
ley accompanied  blm,  but  acted  In  entire 
subordination  to  Sander  cock.  The  property 
was  sold,  and  the  proceeds  sent  by  Sander^ 
cock  to  Jack,  who  applied  them  to  the  pay- 
ment of  Mrs.  Brown's  Individual  debt  to 
the  bank.  At  the  trial  Mr.  Jack  testified  as 
follows:  "The  understanding,  as  between 
Mrs.  Brown  and  Mr.  Unangst  and  myself, 
was  that  he  would  put  this  property  Into  my 
Viands  to  be  sold  for  her,  and  the  amount 
applied  on  this  bank  Indebtedness.  We  v&rB 
then  making  adTances  after  the  proper^  was 
«dd,  and  the  mon^  paid  Into  my  bands. 
I  placed  It  to  the  account  of  Mrs.  Brown  in 
the  First  National  Bank,  1.  e.  account  to  her 
during  her  lifetime  for  the  moneys  so  re- 
celyed.  I  always  accounted  for  them.  Th^ 
were  applied' to  her  account  at  her  request." 
On  cross-examination  he  testified:  "Q.  Did 
yon  ever  bare  any  account  with  Mrs.  Brown 
as  executrix  <a  the  estate  of  J.  A.  Brown? 
A.  I  told  you  yesterday  I  hadn't  •  •  • 
Q.  Did  you  ever  file  a  claim  with  her  in  a 
Wmal  way,  and  have  her  approve  It  as  ad- 
ministratrix or  executrix  of  the  estate?  A. 
No.  •  *  •  Q.  She  never  borrowed  any 
money  from  your  bank,  did  she?  A.  Yes; 
borrowed  a  great  deaL  Q.  What  was  the 
amount  of  It?  A.  I  don't  know  what  amonnt 
it  was.  Q.  Did  she  borrow  herself?  did  shn 
get  the  money  ?  A.  Yea."  Mr.  J.  A.  Brown  bad 
been  engaged  in  certain  work  at  Port  Har- 
ford. After  his  death,  Mrs.  Brown  continued 
the  work  on  her  own  account,  at  a  loss.  A 
small  part  of  the  indebtedness  was  that  of 
Mr.  Brown,  which  was  never  presented  to 
the  estate  for  allowance.  Most  of  it  was  In- 
cnrred  by  Mrs.  Brown  herself.  From  these 
extracts,  I  think  It  Is  evident  that  the  find- 
ings. In  the  respects  mentioned,  are  not  sua- 
taiued  by  the  evidence.  In  the  nature  of 
things,  there  could  not  well  be  a  substantial 
eonflict  upon  these  points. 

The  court  also  found  that  Jade  had  not 
converted  the  property  to  his  own  use.  Hiat 
he  took  the  property,  by  the  consent  of  Blrs. 
Brown,  to  sell,  and  to  ai^ly  the  proceeds  to 
the  payment  of  her  Individual  debt  to  the 
bank,  cannot  be  denied.  DM  It  amount,  un- 
der the  olrcumstanees,  to  a  conversion?  Of 
coarse,  when  Mrs.  Brown  oonv^ed  the  pnq>- 
oty  to  Jack  in  payment  of  ber  individual 
deibt,  aba  mUnpproprlated  it.  She  put  it  oat 
of  her  pown  to  holA  the  property  aa  execa- 
trlx  for  the  estate,  and  subject  to  the  orders 
of  the  conrt  It  was  a  clear  violation  of  hw 
duty.  It  was  a  wasting  of  the  estate  which 
would  conatitnte  a  devastavit  Ordinarily,  no 
doubt,  one  who  receives  property  under  such 


drcumstancea  tai  payment  of  an  IndlTldna) 
debt  of  the  executrix  to  him  may  be  treated 
by  the  successor  of  such  ezecntrlx,  afto*  a  de- 
mand and  a  refusal  to  deliver  the  property, 
as  a  wrongdoer.  Besptmdent  contends  that 
such  consequence  cannot  foUow  here,  because 
the  executrix  was  also  sole  legatee,  and  there- 
fore had  the  power  to  sell  and  apply  the  prop- 
erty to  her  own  use.  The  will  does  not  In 
terms  authorize  the  executrix  to  sell  property 
without  leave  of  the  court  Nw,  It  It  be 
conceded  that  all  the  proper^  Is  by  the  will 
bequeathed  to  the  widow,  would  that  conse- 
quence f(^ow.  As  legatee  she  could  sell  her 
ioterest  subject  to  the  administration.  In  the 
will  the  testator  declared  all  his  property 
community  properly.  He  then  gavo  one  4kA- 
lar  each  to  two  brothers  and  three  sisters^ 
He  then  declares  that  he  has  executed  deeds 
to  bis  wife  for  liis  real  estate,  and  deposited 
them  in  escrow,  to  be  deliva«d  to  hia  wife 
upon  his  death.  He  then  bequeaths  hla  per- 
sonal properly  to  his  wife,  but  directs  that 
his  wife  "shall,  by  will  or  otherwise,  cause 
any  and  all  residue  or  remainder  of  my  real 
estate  and  personal  property  remaining  after 
her  death  to  be  distributed  [to  his  brothers 
and  sisters],  but  I  wish  her,  my  said  wife,  to 
be  UD  trammeled  in  the  use  of  said  estate  dur- 
ing the  term  of  her  natural  life."  Subse- 
quently to  the  sale  to  Jack  and  by  blm.  and 
the  application  of  the  proceeds,  Mrs.  Brown 
died.  The  sale  to  Jack  was  never  confirmed 
by  the  probate  court  There  had,  howevis, 
been  made  an  order  of  sale  which  authorised 
the  executrix  to  sell  the  personal  property  ai 
private  sale.  No  report  was  ew  made  to 
the  probate  court  of  any  sales  made  throoj^ 
Sandercock,  but  the  executrix  reported  to  the 
court  that  she  had,  through  mistake,  sold  the 
property  in  question  to  Jack  to  pay  her  Indi- 
vidual debt  Thereupon,  the  probate  court 
refused  to  confirm  the  sale.  It  does  not  ap^ 
pear  whether  or  not  there  are  debts  outstaad- 
ing  against  the  estate,  or  whether  the  ad- 
ministrator with  the  will  annexed  has  In  his 
hands  money  or  property  with  which  to  pay 
the  expenses  of  adminlstratioo.  Nor  does 
it  appear  when  notice  to  creditors  was  pub- 
lished, or,  indeed,  whether  such  notice  has 
been  published  at  all.  The  conBtracti<Hi  at 
the  will  is  a  matter  for  the  probate  court,  but 
I  will  assume  that  the  wlU  gave  the  property 
to  Mr&  Brown  absolutdy,  except  that  she 
was  denied  the  power  of  testamoitary  dispo- 
sition. One-half  she  did  not  take  under  the 
will,  but  it  aU  was  subject  to  the  right  of  the 
petKHial  reivesentative  to  have  the  oustody 
during  admlnlstratttm,  and  to  the  payment  of 
the  debts  of  Out  testator  and  the  costa  of  ad- 
minlstratioo. The  executor  undoubtedly  has 
such  title  sxid  right  of  poBsesslm  as  will  an- 
thorlse  him  to  malntsln  an  action  for  the  con- 
version of  the  assets  of  the  estate.  Nor  do  I 
■ee  how  titie  derived  from  sn  heir  or  legates 
cu  cwstitnte  a  defense,  or  put  the  execotor 
to  the  necessity  of  proving  aa  indebtedness  te 
satisfy  which  the  property  Is  neeeasarf .  Hh 
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Tflndee  In  socA  case  may  hare  rights  whldi 
■hoold  Im  protected  -when  the  oitate  Is  finally 
dlstrlbnted  to  the  beneflcJarteB  nnder  the  wllL 
Folding  the  admlnlstratl<»i.  bowever.  the  Ie& 
atees  hare  not  the  right  of  possession,  and 
may  be  held  for  converskm  if  they  wrong- 
loUy  deiHdre  the  executor  of  the  property.  A 
contrary  role  might  lead  to  great  trouble  and 
loss.  It  may  not  be  known  whether  there 
are  creditors  or  not  nntU  nearly  10  months 
hare  elapsed.  Yet  the  administrator  is  re- 
sponsible to  creditors  for  the  presemtloa  of 
the  pnverty.  If  the  vendee  of  an  heir  bad 
made  way  with  property,  and  bad  become 
Insolrenl;  the  administrator  could  not  def^ 
himself  on  the  gronud  that  he  had  delivered 
the  property  to  an  heir;  and,  berides,  it  can- 
not always  be  known  who  are  helni  or  lega- 
tees imtU  distribution.  Power  to  declare  the 
saccessl(ni,  to  determine  heirship,  and  to  con- 
strue wills,  Is  In  the  probate  court  Conrts  in 
■wtalcb  suits  of  this  character  may  be  Inougfat 
cannot  determine  such  questions;  and.  If  such 
defense  may  be  made.  It  would  lead  to  delay 
'and  ezpoise.  The  policy  of  the  law  cotainly 
Is  that  estates  should  be  qnicUy  settled,  and 
admlnlBtmtocB  sbotdd  not  be  exposed  to  such 
litigation.  Unta  distribution,  the  right  of  the 
representative  should  be  absolute,  in  the  in- 
t»est  of  an  concerned.  A  fair  illnstratioi  of 
the  possible  evils  of  sudi  a  rule  would  be  fn 
the  w^-taiown  Blythe  estate.  Sni^ose  a 
"claimant"  In  that  estate  bad  proper^,  and 
would  not  deliver  It  because  there  vere  snffl- 
clent  assets  without  It?  Would  any  court 
where  such  suit  was  brought  against  the 
claimant  be  compelled  to  determine  the  qnes- 
tkm  of  heirship?  The  tlgiit  of  a  legatee  dlf- 
f^  a  little  fiom  that  of  an  beir.  Bat  Qiere 
is  m>  difference  under  the  statute  as  to  the 
right  of  a  legatee  to  possesdon  prior  to  distri- 
batJon.  Nor  do  I  see  that  the  fitct  that  Ibe 
property  was  community  property  con  moke 
ft  difference.  The  widow  does  not  take  her 
share  of  the  common  property  as  heir,  but 
her  title  Is  subject  to  administration  and  pay- 
ment of  debts.  Her  tifle  Is  no  more  abs<Auto 
than  that  of  an  heir  at  law,  and  the  adminis- 
trator bos  the  same  right  of  possession.  Re- 
spondent has  not  been  able  to  dte  an  authori- 
ty which  will  snstain  the  conclusion  reached 
by  the  court  He  cites,  however,  Hunt  v. 
Hunt,  11  Nev.  442;  Fresby  v.  Fowers,  81  HL 
125;  and  Ruthcrfoi*d  v.  Thompson,  14  Or. 
238,  12  Fac.  382.  In  Hunt  T.  Hunt,  it  was 
held  that  the  widow  was  the  devisee  of  the 
property,  and  that  her  deed  conveyed  title 
subject  to  administration,  and  that  the  tlQe 
of  the  purchaser  was  goiod,— not  as  against 
the  executor,  but  as  against  an  heir  at  law. 
T^sby  T.  Fowers  is  a  mls-dtation.  I  have 
found  no  sndi  case.*   In  Rutherford  t. 


.  >  FrobiOiIy  Presley  V.  Foweia.  82  m.  126. 
Cal.Rep.  Sfr-ST  P.~C6 


Hiompson  no  snch  questlm  whs  Involved. 
A  person,  not  the  legal  represoitative,  and 
not  an  hdr  or  legatee,  had  disposed  of  some 
of  tbe  pn^>erty,  and  the  question  was  how 
far  the  oomm<«'law  doctrine  applicable  to 
executors  de  scm  tnt  obtfUned  in  Oregon. 
It  Is  enough,  however,  in  my  oftlnlon,  to  say 
that  the  legislature  has  given  to  the  personal 
representative  flie  custody  of  the  property, 
and  has  made  him  respOntible  fat  it,  and  has 
also  provided  the  mode  In  which  he  may  be 
discharged  of  his  responslbUlty.  *rhs  power 
of  the  legislature  over  the  subject  is  idenary, 
and  -th«  law  reoognlies  no  swA  exoeption  as 
it  is  songAit  to  estaldish  In  this  case.  As  we 
liave  seeOf  the  wUl  contidns  no  grant  to  the 
execntrlx  of  vowa  to  sell.  The  fiict  that  the 
pnqierty  was  bequeathed  'to  the  seme  person 
who  was  named  as  executrix  is  not  the  equiv- 
alent of  sutib  power,  nor  does  it  make  a  case 
which  comes  within  the  decision  In  Re  De- 
laney,  49  Oal.  85.  I  think,  therefore,  the 
court  erred  In  holding  that  Jack  did  not  con- 
vert the  property  to  his  own  use. 

The  cause  of  action  was  not  barred  by  the 
Judgment  rendered  In  the  suit  of  R.  E.  Jack 
V.  Catherine  J.  Brown.  Mrs.  Brown  was  not 
sued  In  her  representative  diaracter,  nor  was 
any  question  raised  In  the  case  as  to  the  right 
of  Mrs.  Brown  to  dispose  of  the  property  to 
Jox^  The  validity  of  the  sale  was  not  ques- 
tioned. The  action  was  brought  to  foreclose 
a  mortgage  s^ven  by  Mrs.  Brown  vpoo.  real 
estate.  No  mention  of  this  property  was 
made  in  the  complaint  In  the  answer  it  is 
avwied  that  a  portion  of  the  debt  was  paid 
by  the  sale  to  him  by  Mrs.  Brown  of  cer- 
tain perscmal  property.  It  Is  not  shown  in 
any  way  that  it  Is  the  property  involved  In 
this  action,  but,  conceding  that  It  was,  it  la 
not  claimed  that  it  belonged  to  the  estate. 
Having  bought  It  as  the  property  of  Mrs. 
Brown,  and  sold  It  and  applied  the  proceeds 
to  the  payment  of  his  debt  Jack  could  not 
then  have  reused  to  give  her  credit  for  it 
Both  parti28»  then,  repudiated  the  title  of  the 
estate. 

There  was  no  error  In  granting  the  nonsuit 
as  to  the  bank.  Qiilte  possibly,  plaintiff  could 
have  shown  tliat  Jack  was  acting  for  the 
bank  in  snt^  manner  as  to  bind  the  bank, 
and  render  it  Jointly  liable.  I  do  not  find 
such  testimony  In  the  record.  I  think  the 
Judgment  of  nonsuit  in  favor  of  the  corporate 
defendant  should  be  affirmed,  but  that  tlie 
Judgment  and  order  In  tftvor  lot  defmdant 
Jack  shotild  be  reversed. 

We  conour:  HAYNES,  C;  BBLCHBB,  0. 

FSOt  OUBIAM.  For  the  reasons  given  in 
the  foregoing  oi^idon  the  Judgment  of  ntmsult 
in  favor  of  the  corporate  defendant  Is  af- 
firmed, and  the  Judgment  and  order  In  favor 
of  defendant  Jack  an  reversed. 
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DOW  T.  NASON  et  al.  (No.  19329.) 
(Sapreme  Court  of  CaUfornia.  SepL  S.  189^) 
Bkvibw  oir  Affeau 
The  fssne  beini;  whether  a  note  was 
petd,  a  finding  that  it  was  paid  will  not  be  dis- 
tnrbed  because  the  evidence  teavea  the  matter 
somewhat  In  doubt. 

Department  2,  Appeal  from  snperlor  court, 
San   Diego  coontr;    Cteorge  Puterbaueh, 

Judge. 

Action  by  H.  G.  Dow  agalnet  Arthor  O. 
Nason  and  others  on  a  promlssoiy  note. 
Judgment  was  rendered  for  defendaatB*  and 
plaintiff  appeals.  Affirmed. 

Trippet,  Boone  &  Neale,  for  appellant.  Cas- 
■Ins  Carter  and  A.  0.  Toonklnf  for  resfpond- 
ents. 

PER  CURIAM.  The  pleadings,  findlnga, 
and  briefs  herein  do  not  present  the  facts 
of  this  case  with  remarkable  clearness.  It 
appears,  however,  that  the  fa.OOO  note  made 
by  Arthur  G.  Nason  to  H.  W.  Nason,  which 
is  the  subject  of  this  action,  was  pledged  as 
security  for  the  payment  of  certain  other 
promissory  notes,  and  the  pivotal  point  In 
the  case  Is  whether  or  not  these  last  notes 
were  paid.  The  court  found  that  they  were 
not  paid,  and,  while  the  evidence  on  the 
point  leaves  the  matter  somewhat  In  doubt, 
we  do  not  think  It  so  weak  as  to  warrant  us 
In  saying  that  It  does  not  support  the  find- 
ing; and,  this  being  so,  there  Is  no  ground 
for  disturbing  the  ju^ioent.  Judgment  af- 
firmed. 


4  Ca).  Vnrap.  7U 

JONES  «t  al.  T.  LOS  AKOBLES  &  P.  RT. 
CO.    <No.  1&315.) 

(Snpreme  Court  of  Califonda.  iSept.  8,  1S94.) 

Action  to  FoBExrr  GitAnT— Breach  op  Con- 
ditions—Coiipi.aint—Appeau 

1.  Though  a  general  demurrer  to  a  com- 
l^nt  was  overruled  by  coneent,  defendant 
may,  on  appeal  from  a  default  judgment  after 
answer,  question  Its  sufficiency. 

2.  A  complaint  for  forfeiture  of  a  right 
of  way  granted  on  condition  of  the  construc- 
tion of  the  road  on  the  line  designated,  con- 
tinuoos  operation  of  the  road  when  construct- 
ed, establishment  of  stations  at  points  to  be 
designated  by  plaintiff,  and  maintenance  of  the 
road  in  good  condition,  which  alleges  that  the 
stations  were  not  establiBhed,  that  the  road 
on  its  completion  was  not  operated  con- 
tinuously  or  at  all,  and  that  it  has  long 
since  ceased  to  be  operated,  and  has  not  been 
kept  In  good  condition,  but  has  been  al- 
lowed to  become  wholly  out  of  repair,  and 
that  there  has  been  a  total  failure  to  comply 
with  the  conditions,  sufliciently  states,  as 
against  a  general  demurrer,  the  completion  of 
the  road  and  breaches  of  the  conditions. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  J.  W.  McKlnlcy,  Judge. 

Action  by  John  P.  Jones  and  others  against 
the  Los  Angeles  &  Pacific  Railway  Company. 
Judgment  for  plalntifEs.  Defendant  appeals. 
Affirmed* 


Wells,  Monroe  A  Lee,  fear  appdlanL  Anr 
derson  &  Anderson,  tor  respondents. 

PER  CURIAM.  This  action  was  brought 
by  plaintiffs  to  declare  forfeited  a  certain 
right  of  way  granted  by  them  to  the  Los  An- 
geles County  Railroad  Company,  the  prede- 
cessor in  Interest  of  the  defendant,  upon  the 
ground  that  certain  conditions  subsequent  at- 
tached to  the  grant  had  not  been  complied 
with.  Defendant  Interposed  a  general 
murrer  to  the  complaint,  which  was  overrul- 
ed by  consent,  and  an  answer  filed.  The  de- 
fendant did  not  appear  at  the  trial,  and 
plaintiffs  had  Judgment,  from  which  defend- 
ant appeals.  The  only  question  presented  is 
as  to  the  sufficiency  of  the  complaint  The 
demurrer  being  general,  the  fact  that  It  was 
overruled  by  consent  Is  ImmateriaL  One  of 
the  conditions  of  the  grant  of  the  easement 
was  the  erection  and  construction  of  the  road 
on  the  line  designated,  and  the  operation  of 
the  road  when  constructed.  The  second  con- 
dition was  that  the  company  should  establish 
two  stations  on  the  line  granted,  the  partlco- 
lar  points  of  each  of  said  stations  to  be  se> 
lected  by  the  parties  of  the  first  part  (the 
plaintiffs  herein).  It  Is  further  provided  in 
the  agreement  that,  upon  the  completion  of 
the  road.  It  should  be  operated  continuously 
and  without  Interruption;  and  again,  if  the 
corporation  should  "at  any  time  hereaftM* 
cease  to  operate  said  railroad,  or  fail  or  re- 
fuse to  keep  the  same  In  good  order  and  con- 
dition, •  •  •  then  the  grant  hereby  made 
and  all  rights  thereunder  shall  cease  and  de- 
termine.** The  complaint  alleges  breaches  of 
the  foregoing  conditions,  to  the  effect  that 
said  stations  were  not  established  nor  the 
station  bouses  built  at  the  places  mentioned, 
or  at  any  place  selected  by  the  plaintiffs  here- 
in, or  at  any  place  at  all;  and  as  to  the  othtf 
conditions  it  Is  alleged  "that  neither  the  de- 
fendant nor  the  Los  Angeles  County  Railroad 
Company,  upon  the  completion  of  said  rail- 
road, operated  the  same  continuously  or  with- 
out Interruption,  so  as  to  accommodate  the 
transporLatlon  of  freight  and  passengers  be- 
tween i^e  city  of  Los  Augeles  and  the  tow  a 
of  Santa  Monica;  but  on  the  contrary,  said 
railroad  has  not  been  operated  at  all,  •  •  • 
and  has  never  left  or  received  passengers  or 
freight  In  the  usual  manner  of  first-class  rail- 
road lines,  or  at  all,  at  any  such  stations,  and 
that  the  defendant  has  long  ceased  to  oper- 
ate said  railroad,  and  has  failed  and  refused 
to  keep  the  same  la  good  order  and  condition, 
but  has  allowed  the  same  to  become  com- 
pletely out  of  repair,  and  has  altogether  failed 
to  comply  with  any  of  the  conditions  of  said 
agreement"  Tlie  complaint  Is  not  wt>ll 
drawn,  but  lo  the  absence  of  a  special  de- 
murrer, we  think  It  sufficient  to  state  a  cause 
of  action.  Taking  Its  allegations  together.  It 
may  be  fairly  construed  as  alleging  the  cam- 
plction  of  the  road;  and,  assuming  that  fact 
to  be  sufficiently  stated,  its  remaining  allega* 
tions  are  entlr^  sufficient  in  cbarging 
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breftchw  ot  Tarlons  condltlona  at  tbe  asre^- 
ment  heretofore  quoted.  For  tbe  foregoing 
nuoiu.  It  la  ordered  that  the  Judgment  be 
affirmed. 


0  Wash.  6M) 

PETERSON  et  al.  T.  SATWAHD. 
(Smmme  Court  of  Waahiiwtoii.   Se^t  4, 1884.) 
LoaoBRa*  Libns — Destsuotioh  or  Loss — Aotiok 

VOB  Da.1IA.OB8— PUUDIKO — FBAOTIOB. 

1.  An  action  for  damages,  under  Gen.  St. 

1  16&4,  for  the  destmctioD  of  logs  on  irblcb 
plaintiff  claims  a  lien,  may  be  maintained  wltb* 
ont  a  prior  determination  In  eqnJtj  of  the  ralld* 
Ity  ot  sucb  lien. 

2.  Tbe  complaint  In  an  action  for  damage*, 
nnder  Gen.  St  1  1694,  for  the  dettraction  of 
logs  on  which  plaintiff  claims  a  Hen,  need  not 
Allege  the  valoe  of  the  logs,  if  the  amoont  of 
tbe  lien  la  alleged,  tad  damages  asked  hi 
dwt  aam.  Hoyt,  J.,  diaeenting. 

S.A  entarato  action  for  dami^es,  under 
Oen.  St.  I  1694.  for  the  destmcUon  of  logs  on 
which  plaintiff  clalma  a  lien,  mar  be  main- 
tained for  a  balance  dne  after  an  action  to 
eoforce  Uie  Hen  as  to  an  undestrored  portion 
of  aoch  logs  is  determined. 

4.  All  lien  holders  majr  Join  in  an  action 
tor  damage^  nnder  Q«n.  St.  I  1694,  for  the 
destmetioa  of  logs  on  which  they  claim  Ueoa. 

Appeal  from  aapwrlor  court,  Kitsap  eoanty; 
JiAn  O.  Denney,  Judge. 

Action  by  Gust  PetawHk  and  othors  against 
W.  P.  Sayward.  There  waa  a  judgment  for 
ptalnttfTB,  and  defMdant  appeals.  Affirmed. 

Battle  it  Shipley,  tor  appeUant  Burke, 
Bhepard  &  Wooda,  for  reepondenta. 

DUNBAB,  O.  J.  This  was  an  action  for 
damages,  brought  tinder  secUoa  1694  of  the 
General  Statutes,  giving  to  the  holders  of 
IleDS  on  logs  on  action  for  damages  agalnat 
any  person  who  ehall  injure  or  destroy  loga. 
In  this  action  the  plaintiff^  recoTered  a 
Judgment  of  $1,796  against  tbe  defendant 
Cor  sawing  up  logs  on  which  they  bad  liens 
for  wages.  Tbe  idaintiffs  were  16  lowers, 
who  filed  their  Hens  for  wages  on  a  boom 
at  Vtgt  they  had  just  cut  and  rafted.  Tbe 
logs  were  sold  to  defendant  by  the  employer 
of  the  plaintiffs.  Defendant  Immediately 
began  to  saw  tbem  Into  lumber  without  the 
plaintiffs'  consent,  and  without  making  any 
tHTOTialon  for  their  Uens.  It  Is  allied,  and 
the  evidence  shows,  that  he  knew  the  logs 
were  subject  to  Uena  for  the  wages  of  the 
plaintiffs,  respondents  herein.  Plaintiffs 
then  brought  their  action  to  restrain  tbe 
sawing  of  the  logs  and  to  foreclose  their 
UenSL  In  said  action  all  the  logs  which  re- 
mained nnsawed  were  sold,  and  the  proceeds 
were  applied  as  part  payment  of  the  Uens. 
Plaintiffs  then  brought  their  action  for  dam- 
ages to  recoTer  the  remainder  of  their  liens 
still  unsatisfied.  The  amended  complaint  on 
which  the  issues  were  formed  alleges  that 
each  of  the  plaintiffs  performed  work  on  a 
certain  boom  of  logs,  and  within  the  statu- 
tory time  filed  their  lien  notices,  deso-lblng 
til*  logs,  aUeglng  that  the  loss  were  sold 
v.37r.no.ll— 12 


to  the  defendant,  who,  without  the  consent  of 

the  plaintiffs,  sawed  them  into  lumber;  that 
the  defendant  knew  the  logs  were  subject 
to  liens;  that  the  plaintiffs  were  damaged 
to  the  amount  of  their  Uens  remaining  un- 
paid,—praying  tor  Judgment  accordingly. 
Defendant  demurred  to  the  complaint  on  the 
ground  of  Insufflciency.  and  on  the  ground 
of  defect  of  parties  defendant  The  demur- 
rer was  overruled.  An  amended  ausw*^ 
was  then  filed,  setting  up  as  an  affii-mauve 
defense  and  counterclaim  the  details  at  the 
foreclosure  case  previously  brought  by  the 
plaintiffs,  the  issuing  of  the  restraining  or- 
der therein,  the  sale  of  the  logs  remaining 
unsaved,  and  asked  for  judgment  against 
the  plalntiCCs  for  the  value  of  the  logs  sold. 
Plaintiffs  demurred  to  this  counterclaim,  and 
their  demurrer  was  sustained. 

The  first  objection  that  appellant  raises 
is  that  the  complaint  does  not  state  facts 
Bofflclent  to  constitnte  a  cause  of  action.  We 
think  this  contention  cannot  be  sustained. 
This  action  is  brought  directiy  under  the  pro- 
visions of  section  1604,  which  provides  that 
"any  person  who  shall  injure,  impair  or  de> 
stroy.  or  who  shall  render  difficult,  uncertain, 
or  impossible  of  Identification,  any  saw-logs 
spars,  piles,  or  other  timber  upon  which  there 
Is  a  Hen  as  herein  provided,  without  the  ex- 
press consent  ol  the  person  entiUed  to  such 
lien  shaU  be  liable  to  the  Hen  holder  for  dam- 
ages to  the  amount  secured  by  bis  Uen.  which 
may  be  recovered  by  a  dvU  action  against 
such  person."  The  amended  complaint,  It 
seems  to  us,  states  sufficient  to  bring  It  with- 
in the  requirements  of  this  section.  Neither 
do  we  think  the  point  Is  tenable  that  this  ac- 
tion for  damages  cannot  be  maintained  with- 
out a  prior  determination  having  been  had 
In  a  court  of  equity  of  the  validity  of  the 
plaintiffs'  alleged  Hens.  It  seems  to  us  that 
this  would  be  entirely  an  unnecessary  cost 
and  expense  to  impose  upon  tbe  litigants  in 
this  kind  of  a  case.  It  has  been  the  uni- 
form practice  of  the  courts  In  this  state  to 
determine  first  the  validity  of  the  Hen. 
There  la  no  good  reason  why  this  should 
not  be  done  In  the  civil  action  for  damages, 
because  It  would  be  a  necessary  determina- 
tion in  the  case  before  damages  could  be 
awarded,  and  we  think  it  Is  a  much  better 
practice  to  hare  these  two  questions  deter- 
mined In  one  than  In  two  different  suits. 
We  do  not  think  that  there  was  either  a 
misjoinder  of  parties  plaintiff,  or  that  the 
complaint  fails  to  show  the  community  of 
Interest  between  the  several  parties.  The 
amount  of  the  plaintiffs'  unpaid  Hens  la  al- 
leged, and  that  Is  the  amount  tliat  Is  asked 
for  aa  damages.  Thla  is  an  action  directiy 
tinder  section  1694,  and  when  all  tbe  require- 
ments of  that  section  are  met  the  complaint 
Is  sufficient,  for  the  law  declares  that  tbe 
person  destroying  the  logs  shall  be  liable  In 
this  action  to  the  Hen  holder  for  the  dam- 
ages, to  the  amount  secured  by  his  lien.  In 
lUs  action  the  trial  judge  held  that,  as  tbs 
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amonnt  secured  1^  the  plalntlfV  Uen  was 
In  excess  of  the  value  of  the  logs  sawed, 
the  ntmoBt  ttaer  could  recovw  was  tlie  value 
(tf  tbe  logs.  The  appellant's  contention  tbat 
two  salts  hare  been  brought,  when  tbe  mat- 
ter In  controversy  could  bave  been  detav 
mined  In  one.  Is  answered.  It  seems  to  us, 
by  tbe  act  of  the  legislature  in  the  Hen  act 
of  1893,  wblch  provided  tbat  the  court  might 
award  damages  tor  destruction  of  tbe  logs 
In  the  action  to  enfom  the  Uen,  or  tbat  dam- 
ages might  be  recovered  In  a  s^tarate  ac- 
tion. 

We  think  tbe  respondents*  demuzrer  to  ap- 
pellant's demand  tor  offset  was  rightly  sus- 
tained. The  amount  of  tbe  logs  sold  bad 
been  credited  on  tbe  liens,  and  it  played  no 
fbrther  part  In  tbe  proceedings.  IVbether 
or  not  appellant  availed  himself  of  tbe  ligbt 
remedy  In  bis  objection  that  there  was  a 
misjoinder  of  parties  plalntUF,  It  Is  not  neces- 
sary tm  ns  to  discuss;  for  we  think,  under 
tbe  general  rules  of  ideadlng,  and  In  accord- 
ance with  the  general  practice  In  lien  cases 
In  tbis  state,  it  was  propw  for  an  the  plain- 
tiffs to  Join  In  one  action.  Section  143  of 
tbe  Oode  provides  tbat  "all  persons  Interest- 
ed in  ttie  cause  of  action,  w  necessary  to  the 
complete  determination  of  tbe  question  In- 
volved, sball,  unless  otherwise  provided  by 
law,  be  Joined  as  ^ialntlfni  when  tbelr  Inter- 
est Is  in  common  with  tbe  party  making  the 
omnplaint,  and  as  defendants  wlien  their 
Interest  Is  adverse  to  tbe  plaintiff"  Sorely, 
these  16  plalatllfa  were  each  interested,  to 
tiie  eoctent  Us  lien.  In  tbe  sobject  of  this 
action.  If  one  bad  brouiilit  the  action  the 
aOwxB  could  bave  Intwened,  because  they 
were  Interested  In  the  cause  ftf  action,  and 
If  they  bad  a  standing  as  Intervenos  they 
eertalnly  would  have  a  standing  as  wlglnal 
plalntlOs;  and  all  of  them  baving  an  intei^ 
est  In  tbe  determination  of  this  case,  espe- 
dally  under  the  ruling  of  tbe  court  tbat  tbe 
Judgment  would  be  limited  to  the  value  of 
the  logs  destroyed,  they  were  all  proper  par- 
ties to  this  one  actlmi.  And  In  any  event 
It  would  be  to  the  Interest  of  the  appelant 
tbaA  all  these  rights  should  be  adjudicated 
In  one  action,  and  ba  cannot  be  beard  to 
oomplatn  at  that  which  does  not  Injure  him. 
And  If  tb^  right  to  recover  is  limited  to 
the  value  of  the  logs  sawed.  If  the  actions 
were  brought  s^uat^,  tbe  amount  for 
whidi  appellant  was  responrible  might  be 
exhausted  before  the  last  lienor  bad  brought 
Us  action,  and.  If  true.  It  would  rendw  his 
action,  when  brought^  futile. 

We  have  examined  the  Instructions  ot  the 
courts  and  think  they  were  substantially  cor^ 
rect  We  think:  that  there  was  sufficient  tes- 
timony as  to  the  value  of  the  logs  tor  the 
Jury  to  act  upon,  and  the  amount  due  the 
respondents  was  sufficiently  provra.  All 
these  questions  were  questions  for  tbe  Jury. 

The  point  raised  try  the  an^oUant,  that  the 
rourt  bad  violated  the  proviidons  of  the  con- 
stitution In  relation  to  commenting  upon 


tacts,  we  think.  Is  not  sustained  by  the  rec«d^ 
There  was  no  conflicting  testimony  on  this 
proposition.  The  drcomstancea  under  which 
tbe  instruction  mm  given,  and  Ibe  oondltioos 
existing  at  that  time,  rendwed  it  abaolntdy 
harmless.  We  think  tbe  Judgment  should 
be  affirmed. 

ANDBBS  and  SOOTT,  JT^  concur. 

HOYT,  J.  (dissenting.  In  my  opinion  the 
amended  complaint  was  defective,  in  that 
it  did  not  state  the  value  of  the  logs  sawed 
by  the  defendant,  and  for  that  reason  the 
demurrer  thweto  should  liave  beat  sustained. 

McAUJSTSB  et  sL  T.  GITT  OF  TAGOMA 
«t  al. 

(Sopreme  Court  of  Wasbington.  SepL  ^  18M} 
On  petition  for  rebearfog.  I>enled. 
For  prior  report,  see  37  Pac,  447. 

STILES.  J.  A  very  earnest  petition  for  a 
rehearing  has  been  filed  In  this  case,  with  a 
view  to  obviating  what  was  said  In  tbe  opin- 
ion concerning  the  power  of  the  board  ot 
public  woiks  to  contract  for  repairs  in  ad- 
ditiw  to  the  c(mtract  for  the  improvement. 
Two  cases  are  cited  from  New  Xork,  one  of 
wUch— People  V.  Maber  (Sup.)  B  N.  7.  Snpp. 
94— seems  to  sustain  the  view  tak«i  by  this 
court  Hie  other,— Schenectady  v.  IVnstees 
(Sup.)  21  N.  T.  Bupp.  147,— It  Is  claimed, 
states  a  case  like  the  one  at  bar,  and  holds 
to  the  contrary.  Tbe  contiact  In  that  case 
was  that  the  work  shonU  be  done  in  such  a 
mannw  that  no  repairs  would  be  needed  for 
five  years,  and  that  If  any  siMuld  be  requtred 
tbe  contractor  would  make  tbem.  Tills  was 
htid  to  be  a  mere  guaranty  of  tbe  quality  oi 
the  worlE.  and  ther^ore  not  within  People 
Maher.  where  the  contract  was  in«claely 
like  the  one  before  ua  Both  of  these  cases 
were  dedded  in  the  third  department  of  the 
supreme  court  of  New  Twk,  but  by  different 
Judges,  and  tbe  latter  does  not  undertake  to 
deny  the  authority  of  the  former.  Tbe  jwin- 
dple  adopted  na  was  right,  and  we  adhere 
to  It  Hie  anxiety  of  oounsd  In  this  noatter 
seems  to  be  directed  to  a  large  body  of  wai^ 
rants  wUch  have  been  Issued  in  paymrat  of 
other  like  lmprov«nents  in  the  dty  ot  Tsi> 
coma  where  the  contracts  woe  made  by  the 
board  in  the  same  way,  but  wb«e  assess* 
mente  are  not  due;  but  it  Is  evident  tbat  the 
IHVTlslons  of  the  act  of  March  9.  1893.  <m 
the  subject  of  reassessments,  bave  bemi  ovei^ 
looked,  and  that  tlie  anticlpaited  dangv  Is 
more  fancied  than  reaL  Certainly,  If  that 
act  can  have  any  force,  tbe  actual  value  of 
any  improvemoit  made,  where  tboe  was 
Jurisdiction  to  make  It  at  the  expense  ot 
abutting  property,  can  be  reassessed.  Pett 
tioa  denied. 

DUNBAB,  a  J„  and  AMDJSBS  and  SCOTi; 
JJ.,  concur.  ,  i 
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STATE  T.  WHITEaiAN. 
(Supreme  Court  of  WasbingtoiL   JtHy  17, 
1891.) 

iMDionm*  lom  Lahciitz— Cox vbbuok  cm  Tkdm 

MOHBT— Ve!(UB. 

1.  An  indictment  for  larceay,  which  al- 
lefres  that  defpii<iant,  at  a  certain  time,  was  the 
assiKnee  of  certain  peraons,  and  intrasted  hy 
them  with  the  care  and  nafe-keepin^  of  cer- 
tain moneys,  to  an  amount  named,  and  did 
then  and  there,  unlawfuUyt  fraudulently,  and 
feloniously,  convert  the  said  moneys  to  hie 
owa  ufie,  is  sufficient. 

2.  In  a  prosecution  for  the  larceny  of  trust 
moneys,  evidence  that  all  the  transactions  by 
which  the  moneys  came  into  defendant's  hands 
took  place  in  a  certain  county,  and  that  the 
duties  of  bis  trait  should  have  been  performed 
in  neh  eoonty,  i*  at  least  prima  fade  proof 
that  the  larceny  occurred  thersk 

Appeal  from  superior  conrl;  Fierce  eoonty; 
Bmmett  N.  Parker,  Jndge. 

Harry  Wblteman  was  convicted  of  larceny^ 
and  appeals.  Affirmed. 

W.  I.  Agnew,  for  appellant  William  H. 
Sn^  Pros.  Atty.,  for  the  State. 

HOYT,  J.  The  Indictment  upon  which  tbe 
defendant  was  convicted  was  in  the  follow- 
ing language:  "Harry  Whiteman  is  accused 
by  the  prosecuting  attorney  of  the  county  of 
Pierce,  state  of  Washington,  by  this  Informa- 
tion, of  the  crime  of  larceny,  committed  as 
follows:  The  said  Harry  Whiteman,  on  or 
about  the  1st  day  of  October,  eighteen  hnn* 
dred  and  ninety-two,  at  the  connty  of  Pierce 
and  state  of  Washington,  and  within  one 
year  prior  to  the  filing  of  this  Information, 
being  then  and  there  a  person,  to  wit,  the 
duly-appointed  assignee  of  Robert  Rhodes 
and  William  Clark,  copartners  doing  business 
as  Rhodes  &  Clark,  and  as  such  assignee, 
then  and  there  was  Intmsted  by  the  said 
Robert  Rhodes  and  William  Clark,  coparN 
ners  as  aforesaid,  with  the  cnstody,  care, 
and  safe-beeping  of  certain  moneys  and  funds 
of  said  copartnership  aforesaid,  to  wit,  two 
hundred  and  eighty-nine  dollars  and  sixty 
cents,  (rf  tbe  good  and  lawful  money  of  the 
TTnited  States,  of  the  then  and  there  value 
of  two  bmldred  and  elgbty-nlne  dollars  and 
rtxty  cents,  of  the  moneys  and  funds  of  said 
oopartnsntalp  aforesaid,  and  did  then  and 
there  unlawfolly,  fraudulently,  and  felonious- 
ly convart  the  said  two  hundred  and  elgh^- 
nine  dollars  and  sixty  cents  to  his  own  nse, 
and  did  fail  to  account  to  the  said  copart- 
nership or  either  of  its  members  for  the  same, 
or  any  part  thereof,  contrary  to  the  form  of 
the  statute  In  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state 
of  Washington."  Upon  this  appeal  its  suffi- 
ciency to  attacked  upon  several  grounds; 
FIrat,  that  the  nature  of  the  fiduciary  rela- 
tion to  not  set  out;  second,  that  It  la  not 
charged  that  he  received  the  moneys;  third, 
that  there  to  no  allegation  that  he  converted 
them  to  his  own  nse  with  Intent  to  defraud 
the  owner  thereof;  and,  fourth,  that  there 


should  have  been  such  an  allegation  contained 
in  the  indictment  as  to  show  aJ^matively  tlie 
duty  of  the  defendant  to  bare  paid  over  the 
nutans.  ThetB  to  some  force  in  the  crltl- 
cisms  of  tbia  Indictment  as  above  set  fortli, 
bttt  whm  It  to  Intnpreted  In  the  ll^t  of  our 
statute,  whldi  declares  that  Indictments  shall 
be  sofflcient  if  the  necessary  facts  are  so 
staited  that  a  man  of  common  understanding 
can  determine  therefrom  the  offense  with 
which  be  to  charged,  as  Interpreted  by  this 
court  in  nnmoous  dectolons,  it  must  be  held 
sufficient  It  appears  tiierefrom,  by  suffi- 
ciently direct  allegations,  that  the  money 
came  into  his  hands  as  assignee,  and  that  he 
had  unlawfully  and  fraudulently  converted 
the  same  to  his  own  use;  and  these  facta  be* 
Ing  charged,  with  the  necessary  allegations 
of  tjme  and  place,  it  was  Impossible  that  the 
defendant  should  not  have  been  given  there- 
by suttlcioQt  information  to  enable  him  in- 
telligently to  prepare  his  defense. 

It  to  further  claimed  on  the  part  of  Ibe  ajK 
pellant  tbat  the  conviction  cannot  stand  by 
reason  of  the  fact  that  there  was  no  proof 
that  the  crime  was  committed  In  the  coun^ 
of  Pierce.  Hie  proof  upon  that  subject  was 
simply  that  all  of  the  transactions  by  which 
the  money  came  Into  the  possession  of  the  de- 
fendant took  place  In  the  county  of  Pierce, 
and  that  all  of  his  duties  growing  out  of  his 
trust  should  have  been  performed  In  said 
county.  It  did  not  appear  affirmatively  that 
at  ttie  time  be  actually  conv^ed  the  money 
to  his  own  use,  and  disposed  of  It  for  hla  own 
benefit,  he  was  In  -Qie  county  of  Pierce,  nor 
do  we  think  this  necessary.  It  would  be  a 
difficult  matter,  in  almost  all  cases,  for  the 
state  to  show  the  exact  location  of  the  de- 
fendant at  the  time  be  approprtoted  the 
money  to  his  own  nse;  and  when  It  is  made 
to  appear,  as  In  tlfis  case,  that  his  duty  In 
reference  to  tbe  money  was  confined  to  the 
county  In  which  the  [vosecutlon  Is  had.  It  Is 
enough  to  at  least  prima  £acle  establish  the 
fact  that  the  converalon  was  In  the  same 
county. 

The  other  questions  argued  In  the  brief  of 
fhe  appellant  grow  out  of  errors  alleged  in 
the  admission  of  testimony,  and  the  claim 
that  it  did  not  appear  therefrom  that  there 
bad  been  any  crime  committed.  We  find  it 
unnecessary  to  discuss  the  several  proposi- 
tions In  regard  thereto,  for  the  reason  that 
there  was  practically  no  dispute  as  to  the 
fact  that  the  defendant  had  appropriated  cer- 
tain of  the  moneys  to  hto  own  use.  There 
was  the  testimony  of  two  witnesses,  entirely 
uncontradicted,  as  to  his  admissions  In  that 
regard,  and  his  own  testimony  upon  the 
stand  was  practically  an  admission  of  the 
same  fact  Consequently,  If  there  was  any 
technical  error  as  to  the  admission  of  some 
of  the  exhibits,  It  was  not  such  as  could  in- 
juriously affect  the  defendant,  as  his  admis- 
sions alone  were  enough  to  authorize  the  Jury 
to  find  that  he  had  converted  certain  of  the 
moneys  to  hto  own  use.  We  find  nq  error  of 
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sufflclent  magnitude  to  warrant  us  In  re- 
versing the  Judgment,  and  it  must  be  affirmed. 

DUNBAR.  G.  J.,  and  SOOTTand  ANDSRS, 
JJ^  concur. 


WHITING  v.  COLIJEE. 
(Supreme  Court  of  Washington.    July  17, 
1894.) 

CONBOLIDATIOK  or  C|TIK&~JD9TICS  OTTBa  FBAOB 
— KlQHT  TO  INCKKABBD  HaLART. 

A  justice  of  the  peace  in  a  city  of  lesa 
than  5,000  inhabitants  does  not,  by  the  subse- 
quent incorporation  therewith,  under  the  same 
name,  of  another  city,  so  as  to  make  the  com- 
bined population  over  5,000,  become  a  justice 
of  the  peace  for  a  city  of  over  5.000  inhabitants, 
and  entitled  to  the  salary  provided  by  statute 
for  such  justices. 

Mandamus  by  P.  F.  Whiting,  justice  of  the 
peace,  against  E.  L.  Collier,  county  auditor, 
to  compel  issue  of  warrant  for  salary.  Judg- 
ment for  defendant,  and  petitioner  Qipeals. 
Affirmed. 

Bruce,  Brown  &  Rayburn,  for  appellant. 
Newman  &  Howard,  for  respondent 

HOTT,  J.  Appellant  was  an  acting  justice 
of  the  peace  of  the  city  of  New  Whatcom, 
which  was  a  city  of  less  than  5,000  inhabit- 
ants. This  city  and  the  city  of  Whatcom  were 
afterwards  consolidated  into  another  city, 
also  called  New  Whatcom,  which,  after  such 
consolidation,  contained  more  than  5,000  in- 
habitants. Appellant  claims  that,  by  reason 
of  such  consolidation  he  became  a  justice 
of  the  peace  In  a  city  of  more  than  5,000  in- 
habitants, and  entitled  to  the  iKnefit  of  the 
provisions  of  the  act  providing  a  salary  for 
justices  of  the  peace  In  cities  having  that 
population;  and  by  this  procccdlDg  In  man- 
damus he  sought  to  compel  the  issuance  by 
the  auditor  of  the  county  of  a  warrant  for 
the  payment  of  his  salary  as  such  justice. 
The  trial  court  refused  the  writ,  and  from 
the  Judgment  disnilsHlng  tbe  proceeding  this 
appeal  has  been  taken. 

A  preliminary  question  Is  presented  as  to 
tJie  right  of  the  appellant  to  require  the  audi- 
tor to  issue  the  warrant  wltlKtut  his  claim 
having  been  first  presented  to  the  board  of 
county  commissioners  for  allowance  or  rejec- 
tion, but  the  conclusion  to  which  we  have 
come  as  to  the  merits  of  the  couti'ovorsy  be- 
tween the  appellant  and  the  county  will  make 
it  unnecessary  tliat  wo  should  decide  It  At 
the  time  the  two  cities  were  consolidated, 
there  were,  or  might  have  been,  two  Justices 
of  the  peace  in  each  of  them.  If  one  of  them 
was  entitled  to  hold  his  office  in  the  consoli- 
dated city  for  the  whole  thereof,  all  of  them 
would  be  so  entitled.  But  there  Is  no  pro- 
vision lo  the  statute  authorizing  more  tiian 
two  Justices  of  the  peace  in  such  city,  how- 
ever it  may  have  been  constituted.  It  will 
follow  that  each  of  the  four  could  not  hold 
office  therein ;  hence  none  of  them  could  do 
BO.    The  result  of  tbe  consolidation  was 


either  to  legislate  all  of  the  justices  out  of 
•fflce,  or  to  retain  them  therein  until  the  next 
election  In  the  respective  precincts  bounded 
by  the  outlines  of  the  former  cities.  Which- 
ever of  these  results  may  be  held  to  have 
happened  upon  the  consolidation,  the  effect 
upon  the  rights  of  the  appellant  waa  the 
same.  If  he  was  legislated  out  of  office,  he, 
of  course,  is  not  entitled  to  a  salary.  If  he 
was  retained  In  office  In  a  precinct  within 
the  boundaries  of  the  city  in  which  he  was 
such  justice  before  the  consolidation,  he  is  a 
justice  of  the  peace  of  a  precinct  of  less 
than  5,000  inhabitants,  and  for  that  reason 
is  not  entitled  to  tbe  benefits  of  tbe  statute. 
In  our  opinion,  the  trial  court  correctly  de- 
termined the  law  of  the  case,  and  Its  Jiid«F- 
ment  will  be  affirmed. 

DUNBAB.  C.  J.,  and  STILES,  SCOTT,  and 
ANDERS,  JJ.,  concur. 


LOVELL  et  ux.  v.  HOUSE  OF  THE  GOOD 
SHEPHERD. 

(Supreme  Court  of  Washington.    July  18, 
1884.) 

OUBTODT  OF  CmUD — KlOHTS  OP  Parkhts — 

Contest  by  Corporation. 

1.  One  who  has  no  legal  right  to  the  cus- 
tody of  a  child  cannot  qnestion  the  competency 
of  thn  parents  to  care  for  it. 

2.  Before  a  parent  can  be  deprived  of  the 
custody  of  a  child,  a  case  must  be  made  oat 
sufficiently  strong  to  meet  tbe  condemnatioD  of 
all  d(>rcnt  and  law-abiding  people,  regardless 
of  religious  belief  or  social  standing. 

3.  The  rule  that  n  parent  who  aurrendera 
to  another  the  custody  of  a  child  of  tender 
years  cannot  afterwanls  assert  a  claim  to 
such  custody  is  founded  on  the  idea  that  by 
intimate  intercourse  the  child  and  foster  parent 
will  form  reciprocal  affections,  and  does  not 
apply  where  tbe  child  la  nurendered  to  a  <a>r> 
poratioQ. 

Appeal  from  superior  court,  Klnff  county; 

J.  W.  Langley,  Judge. 

Application  by  John  Lovell  and  wife  for 
a  writ  of  habeas  corpus  to  obtain  Aiaggie 
Lovell  from  the  custody  of  the  House  of  the 
Good  Shepherd.  The  writ  was  dismissed, 
and  petitioners  appeal.  Beveraed. 

Hays  &  Humphrey,  for  appellants.  John 
Fairfield  and  Danl^  T.  Gross,  for  respondent 

DUNBAR,  C.  J.  This  case  Is  brought  to 
this  court  on  appeal  from  an  order  of  the 
superior  court  of  King  county  to  reverse  and 
set  aside  the  order  of  the  judge  of  that  court, 
sitting  in  equity,  dismissing  a  writ  of  habeas 
corpus  heretofore  brought,  and  remanding 
the  child,  Maggie  McGee,  otherwise  calletl 
Maggie  Lovell,  to  the  care  of  the  respondent 
House  of  the  Good  Shepherd,  until  the  fur- 
ther order  of  the  judge  of  the  superior  court 
of  King  county.  About  three  years  before 
the  bringing  of  this  action,  said  Ma^e 
Lovell  was  left  by  her  then  widowed  mother 
with  the  respondent  on  an  indefinite  oral 
agreement.  Soon  after  the  mother  demand- 
ed tbe  child,  but  the  respondent. refusEd  to 
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give  her  up,  and  has  ever  since  held  her. 
On  the  17th  day  of  May,  1893,  the  appellants, 
Mag^e  LoTell's  mother  and  stepfather,  duly 
adopted  the  said  Maggie,  by  order  of  the 
superior  court  of  rierce  county,  Wash.  Aft- 
er the  adoption  of  the  said  child,  and  before 
the  bringing  of  this  action,  her  custody  was 
demanded  by  the  appellants,  but  respondent 
refused  to  give  her  Into  their  possession. 
Respondent  Is  a  corporation  established, 
amonp  other  things,  to  care  for  and  educate 
orphans  and  deserted  children.  The  Institu- 
tion Is  incorporated  under  the  laws  of  the 
state  of  Washington,  and  is  conducted  by 
the  Sisters  of  the  Koman  Catholic  faith,  who 
devote  their  Uvea  to  this  work. 

It  is  alleged  by  the  appellant  that  the  court 
erred  In  permitting  any  evidence  tending  to 
show  that  appellant  John  Lovell  was  not  a 
fit  and  proper  person  to  have  the  care  and 
cuRtody  of  the  child,  because  such  evidence. 
If  proper,  should  have  been  pleaded,  and 
there  was  nothing  In  the  pleadings  to  put 
the  competency  of  the  said  Iiovell  In  issue. 
Kespondent  insisted  that,  In  proceedings  of 
ihifl  character,  courts  are  not  restricted  to 
the  same  stringent  rules  of  evidence  which 
govern  them  in  trials  by  jnry;  that  the  exact 
tmth  should  be  sought  out  by  all  practicable 
means,  and  mere  technlcnlitleB  should  be 
discountenanced  and  set  aside.  This  is  true 
in  any  case,  and  technicalities,  under  onr 
Code,  which  tend  to  prevent  the  meritorious 
adjudication  of  the  case,  are  not  favored. 
But  the  object  of  rules  of  pleading  Is  to 
elicit  the  exact  truth,  and  It  seems  to  us  that 
no  litigant  can  safely  go  to  trial  without 
knowing  sub«rtantlally  the  Issues  that  are 
involved;  and,  if  he  Is  not  Informed  by  the 
pleadings.  It  becomes  something  more  than 
a  mere  technical  omission,  which  should  be 
disregarded,  but  that  the  court,  by  compelling 
him  to  submit  bis  cause  on  such  pleadingli, 
and  without  snch  information  being  fur- 
nished him,  deprives  him  of  a  substantial 
right.  Whether,  however,  we  would  reverse 
this  case  on  this  ground  alone,  we  will  not 
now  decide,  for  It  seems  to  us  that  on  the 
merits  of  the  case  there  was  no  showing 
made  by  the  re^ndent,  or  any  attempt  to 
show  any  legal  right  which  it  had  to  the 
custody  of  the  minor  child;  and,  if  it  had 
no  legal  right  to  the  custody  of  the  child. 
It  matters  not  whether  the  parents  wove 
competent  custodians  or  not,  so  far  as  th^ 
respondent  la  concerned.  Chmrch,  Hab.Corp. 
p.  691,  f  454;  Bnstamento  v.  Analla.  1  N.  M. 
^v'.  Under  such  circumstances  the  posses- 
sion should  be  taken  from  It.  and  If,  upon  a 
proper  petition,  the  appellants  are  found  by 
the  court  to  be  Incompetent,  a  proi)er  guard- 
ian should  be  appointed  to  take  control  of 
the  custody  and  education  of  the  minor. 
This  the  law  provides  for,  bnt  It  nowhere 
provides— nw  would  such  a  provision  be  prac- 
tical—the  appointing  of  a  corporation  as 
the  guardian  of  a  minor  child,  llhls  being 
true,  there  is  no  foimdation  for  the  claim  of 


the  respondent,  and  the  writ  shotdd  have 

been  enforced. 

We  have  carefxilly  examined  the  testimony 
in  this  case,  and  are  not  satisfied  that  such 
a  showing  Is  made  out  ajralnst  the  parents 
as  ought  to  deprive  tliem  of  the  custoily  of 
their  child.  While  it  Is  true  that  the  welfare 
of  the  child  should  be  the  first  consideration 
of  the  court,  yet  the  right  of  the  parent  is 
not  to  be  disregarded;  and  It  is  assuming 
a  grave  responsibility  to  deprive  parents  of 
the  care,  control,  oistody,  and  education  of 
their  children  because  they  do  not  come  up 
to  the  standard  of  perfection  that  we  have 
established  for  our  own  action  in  that  re- 
spect There  Is  perhaps  scarcely  a  day  but 
that  children  may  be  seen  who,  in  the  or- 
dinary estimation,  are  neglected,  and  of 
whom  the  popular  verdict  would  declare  that 
they  would  be  better  off,  and  stand  a  better 
chance  of  becoming  useful  members  of  soci- 
ety, If  they  were  removed  from  the  i)eniiclous 
influence  of  their  parents.  Yet  It  would  not 
do  for  that  reason  to  Interfere  with  the  do- 
mestic relations,  or  to  set  up  our  particular 
standard  for  the  guldancb  of  families  In 
general.  There  is  such  a  diversity  of  reli- 
gions and  social  opinion,  and  of  social  stand- 
ing and  of  Intellectual  development  and  of 
moral  responsibility.  In  society  at  large,  that 
courts  must  exercise  great  charity  and  for- 
bearance for  the  opinions,  methods,  and  prac- 
tices of  all  dlflPerent  classes  of  society;  and 
a  case  should  be  made  out  which  is  suffi- 
ciently extravagant  and  singular  and  wron-- 
to  meet  the  condemnation  of  all  decent  and 
law-abiding  people,  without  regard  to  reli- 
gious belief  or  social  standing,  before  a  par- 
ent should  be  deprived  of  the  comfort  or 
custody  of  a  child.  It  Is  doubtful.  In  our 
minds.  If  such  a  case  Is  made  out  here.  It 
Is  true  that  the  appellant  Mrs.  Lovell  has  not 
been  the  most  exemplary  mother;  that  the 
care  of  h«  children  has  not  been  of  that 
kind  which  would  commend  Itself  to  many 
mothers.  That  she  Is  a  passionate  woman, 
with  an  uncontrollable  temper,— coarse.  v\il- 
gar,  and  pugnacious,- Is  evident  from  the 
record.  But  if  every  coarse,  vulvar,  and  pas- 
sionate woman  were  deprived  of  the  custody 
of  her  children,  onr  orphan  asylums  would 
be  filled  to  overflowing;  and  if  every  man 
who  Is  given  to  brutalizing  himself  by  the 
excessive  use  of  Intoxicants,  and  by  other 
debasing  habits,  were  to  be  deprived  of  the 
custody  of  bis  children,  the  said  institutions 
would  be  found  altogether  Inadequate.  Even 
immorality  of  the  mother  is  not  always  a 
sufficient  reason  for  depriving  her  of  the  cus- 
tody of  her  child.  It  Is  the  universal  hold- 
ing of  the  coiu-ts,  and  in  many  states  la  made 
a  provision  of  the  statute,  that  the  mother  of 
an  illegitimate  child,  In  the  absence  of  spe- 
cial reasons,  Is  entitled  to  ita  custody,  and  of 
course  the  fact  of  Its  lll^tlmacy  Is  proof 
of  the  mother's  Immwallty.  The  maternal 
Instinct  can  generally  be  relied  upon  to  pro- 
tect the  child  far  better  than  8tnm^nL^wh|au 
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act  almj^  from  t  cold  and  nnaympathetlc 
f^eUng  of  dnty  to  Bodet7.  Of  conree.  when 
it  becomes  apparent  that  nature's  appeal  to 
the  parental  heart  meets  with  no  response, 
and  a  parent  has  become  so  Invtatized  and 
lost  to  the  promptings  of  nature  that  she  is 
willing  to  sacrillce  either  the  pbysicsl  or 
mxunxl  well-being  of  her  children  to  the  grati- 
fication of  her  own  debased  ^opensltles  or 
Tldous  habits,  it  becomes  the  Imperative 
duty  of  the  court  to  reach  f<Hrth  Its  hand 
for  the  iKotectlon  of  ttie  children.  But.  aa 
we  hare  before  said,  we  do  not  think  the 
result  in  this  case  shows  a  necessity  tm  Jn- 
dldal  Interference;  and,  even  though  It  may 
appear  that  three  years  ago  the  mother  was 
not  a  compet«it  person  to  m^ntaln  contnd 
of  this  chUd,  the  difficulties  then  alleged  to 
exist  have  now  passed  away.  Hence,  the 
necessity  of  s^aratlng  the  mother  and  child 
has  ceased  to  exist 

It  Is  also  claimed  respondent  that,  when 
the  mother  placed  title  child  in  this  Institu- 
tion, she  promised  that  she  should  remain 
thw  until  she  was  18  years  old,  and  that 
for  that  reason  she  is  now  estopped  from 
demanding  her  custody.  There  are  some 
cases  which  hold  that,  where  a  child  of  ten- 
der years  is  given  by  a  parent  to  anothw 
person,  the  parent  cannot  afterwards  assert 
his  right  to  the  control  and  custody  of  the 
cblld.  But  tills  rule  Is  founded  on  the  ten- 
der and  humane  Idea  that,  by  reason  of  the 
long  and  intimate  Intmxturse  between  the 
child  and  the  foster  parent,  a  reciprocal 
affection  has  sprung  up,  which  ought  to  be 
respected,  and  whlca  it  would  be  cm^  and 
heartiess  to  Intrafere  with  by  a  finrced  sepa- 
ration. But  no  such  principle  can  apply 
here.  The  respondent  In  this  case  1b  a  cor- 
poration. It  Is  controlled  and  Its  business 
is  done  by  offlcors  who  are  constantiy  chang- 
ing,—at  least,  who  may  be  conatiintiy  i^ang- 
tng.  It  is  a  uniTtfsally  accepted  proportion 
that  a  corporation  has  no  soul.  It  is  not 
disturbed  in  any  of  Its  operations  by  senti- 
ment, and  cannot,  thereforei  be  allowed  to 
plead  a  sentimental  wrong. 

Under  all  the  circumstances  of  the  case,  we 
think  that  the  wilt  dioold  have  been  sus- 
tained. The  judgment  will  therefore  be  re- 
Y&raed  and  the  cause  remanded,  with  Instme- 
tions  to' award  the  custody  of  the  said  Hag- 
gle Lovell  to  the  appellants. 

STILES  and  ANDERS,  JJ.,  concor.  HOTT, 
J.,  concurs  In  the  result. 


ALT,EN  V.  GRIMES.  State  Auditor. 
(Supreme  Court  of  Wnahinston.    July  18, 
1804.) 

Statb  Capitoi,  Com»i8<<ion'-  Compexbatios. 
Tjiwh  1S93.  p.  402,  8  1.".  creates  n  fund 
to  he  known  an  the  "State  Cnpitol  Building 
i''uDtl,"  made  ap  of  money  derired  from  lands 
(ranted  to  the  state  for  public  boildings  at  the 


state  capital,  and  proTldes  that  "no  appropria- 
tion shall  be  made  from  any  fond  except  the 
fand  derived  from  the  sale  of  lands  granted  for 
erecting  puMle  bnildings  at  the  state  capital." 
Hetd,^  that  a  member  of  the  state  capitoi  com- 
mission  is  entitled  to  a  warrant  from  the  state 
auditor  for  the  vnlue  of  bis  services  and  ex- 
penses, thoQKh  there  is  no  fund  to  pay  the 
same,  but  the  warrant  abould  provide  that  it 
is  payable  at  such  time  as  revenue  from  tiie 
sale  of  such  lands  is  applicable  to  ite  payment. 

Application  by  Joseph  S.  Alien  for  a  writ  of 
mandamus  to  compel  L.  B.  CMmes,  state  au- 
dltw,  to  issue  a  warrant  fae  the  value  of  bia 
services  and  expenses  as  a  capital  commls- 
alonw.   Writ  granted. 

Thomas  Burke  end  Joseph  S.  Allen,  for  re- 
lator. James  A.  Halght,  Asst.  Atty.  Qm., 
for  respondent 

STILES,  J.  Thla  was  a  iMm»edlng  to  re- 
quire the  respondoit,  as  state  auditor,  to  issue 
a  warrant  in  favor  of  the  rdatw,  npcm  the 
state  caj^bd  building  fund,  for  aOTleee  and 
expenses  aa  a  membor  of  the  state  capltol 
commission.  The  respondent's  refusal  to  la- 
sue  the  warrant  is  alleged  to  be  based  upon 
the  fact  that  none  of  the  lan^  granted  to  the 
state  by  the  federal  govonment  for  the  crec- 
tton  of  puUlc  buildings  at  the  stete  capital 
have  been  sold,  and  that  there  is  actually  no 
money  in  said  fond.  The  attorney  geaenl 
defends  upon  the  ground  that  under  the  |vo> 
visions  of  article  8  of  the  constitution  the  Issur 
anca  of  the  warrant  claimed  would  create  a 
debt  against  the  states  which  would  come 
within  the  class  specified  in  the  third  section 
of  the  article  named,  to  wit,  toe  aome  single 
vrork  or  object  which  bad  not  been  ivovlded 
for  by  the  submission  of  the  question  ot  (se- 
ating it  to  tbe  pe<vle  at  a  general  electiui. 
By  the  enabling  act,  oongreas  granted  to  tbe 
state  13(M)00  aires  of  land  fw  the  erection  of 
public  buildings  at  the  state  capltaL  This 
gmnt,  aa  we  view  It^  was  In  the  nature  of  a 
trust  Imposed  i^on  the  state  to  sdect  the 
number  of  acres  granted,  and  apply  the  pro- 
ceeds of  tbelr  sale  to  the  purpose  m»doned. 
In  the  jvosecution  of  its  trust  the  legislature,, 
which  Is  the  executive  band  of  tbe  trustee, 
the  state,  has  provided,  In  the  first  place,  tor 
the  selection  and  sale  of  the  lands  by  tbe  act 
of  March  9, 1893  (Laws,  p.  186).  The  petition 
recites  that  upwards  of  65,000  acres  have 
been  selected,  and  the  selections  have  been  ap- 
proved by  the  duly-authorised  agents  of  the 
United  Stetea,  and  that  tbe  appraised  value 
of  these  lands  is  upwards  of  (1.300,000.  In 
further  pursuance  of  the  trust  the  legislature 
has  provided  for  the  erection  of  a  state  cap- 
ltol building  out  of  tbe  funds  to  be  derived 
from  the  sale  of  the  lands  mentioned,  at  a 
cost  of  not  exceeding  $1,000,000.  Act  March 
21,  18U3  (iJiws,  p.  462).  The  latter  act  con- 
tains section  15,  which  is  as  follows:  "In  or- 
der to  carry  out  the  provisions  of  this  act 
there  la  hereby  created  a  fund  to  be  known 
as  the  'State  Capitol  Building  Fund,*  Into 
which  fund  shall  be  paid  the  proceeds  of  all 
mon^s  derived  from  the  sale^f  lands  grant- 
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ed  to  the  state  of  Washington  for  the  purpose 
of  erecting  public  bnUdlngs  at  the  state  eaj^ 
Ital,  from  which  fand  there  Is  hseby  appro- 
jmated  the  sum  of  $225,000  for  the  fiscal  yeaj: 
ending  March  31.  18U4,  and  $275,000  for  the 
fiscal  year  ending  March  31,  1805;  provided, 
that  no  appropriation  shall  be  made  from  any 
fund  except  the  fond  derlvea  from  the  sale 
of  lands  granted  fca:  erecting  public  buildings 
at  tbe  state  capltaL"  It  thus  appears  that 
the  Intention  of  tbe  legislature  Is  to  limit  all 
payments  of  money  expended  t<a  the  erection 
of  a  state  capltol  building  to  the  money  ac- 
tually derived  from  the  sale  of  the  lands 
granted  by  the  govemmrait;  and  to  make  the 
Intention  the  more  apparent  the  proviso  to 
section  15  prohibits  any  appropriation— or, 
more  properly,  payment— from  any  other 
fund.  The  Idea  of  the  creation  of  a  debt 
against  the  state  Iflt  by  the  language  used, 
expressly  negatived.  Thae  Is.  under  the 
law,  absolutely  no  obligation  resting  upon  the 
state  to  pay  any  sum  whatever,  and  those 
who  may  receive  the  auditor's  warrants  will 
be  limited  In  theh:  rights  to  the  regnlrement 
of  the  proper  officers  to  penform  their  datl« 
as  prescribed  hy  the  statute-  EJven  were  the 
law  such  that  the  state  could  be  sued  upon 
an  ordinary  contract,  tbe  same  as  an  Individ- 
ual, no  cause  of  action  could  be  stated  against 
it  hy  the  holder  of  a  warrant 
.  Tbe  object  of  the  constitutional  imivlslona 
mentlcmed  was  to  insure  economy  In  the  man- 
agement of  the  state's  business  aifairs  by  tak- 
ing away,  evoi  from  the  legislature,  the  pow- 
er to  create  obligations  on  behalf  of  the  state 
which  would  necessitate  taxation  to  meet 
them.  But  in  this  case  no  such  obligation  Is 
proposed,  and  no  taxation  can  result  from  the 
erection  of  the  proposed  bnlldlng.  The  state 
has  received  a  liberal  gratuity  from  the  na- 
tional government.  In  the  shape  of  lands,  the 
proceeds  of  which  must  be  devoted  to  a  speci- 
fic purpose.  It  Is  now  attempting  to  carry 
out  the  object  of  the  grant,  and  the  only  ques- 
tion Is  whether  the  leglslatuie  has  authorized 
tbe  officers  having  the  business  of  erecting 
a  capltol  building  In  hand  to  anticipate  the 
revenues  to  be  derived  from  the  sale  of  lands. 
More  than  half  of  tise  lands  having  been  se- 
lected, and  the  selet^ons  approved  by  the 
government,  they  have  become  the  property 
of  the  state.  An  apjiraisement  has  been  made 
which  considerably  exceeds  the  entire  ex- 
pense permittea  for  the  proposed  building. 
We  are  bound  to  prwnme  that  the  officers  to 
whom  the  duty  of  selling  these  lands  is  com- 
mitted will  poform  their  duty,  and  that.  In 
due  course  of  time,  funds  sufficient  to  moet 
all  the  demands  arising  from  the  erection  cf 
a  capltol  building  will  come  into  the  posses^ 
slcm  of  the  state  treasurer;  and  therefto^  the 
position  of  such  warrants  as  may  be  Issued 
before  any  funds  of  this  class  are  actually 
In  tbe  treasury  will  be  that  wnlch  often  oc- 
curs where  public  wai'rants  are  drawn  upon 
9.  fand  which  has  been  provided  for  by  law, 
but  which  Is  not  yet  realized.   Under  this 


condition  of  affalni,  we  see  no  vaBd  ol^ecflon 
to  the  audttOT's  issuing  to  the  relator  the  war^ 
rant  which  he  prays  for,  ]^vvlded  that  It  ex- 
presses upon  Its  face  the  terms  and  condi- 
tions under  which  It  is  issued,  viz.  that  It  Is 
drawn  solely  upop  the  state  capltol  bullcUng 
fund,  and  payable  only  as  that  fund  may  be 
accumulated  from  the  sale  of  lands.  Let  the 
writ  Issue  as  in^yed  fbr, 

DT7NBAR,  C.  J.,  and  ANDERS  and  HOTl', 
3J.t  concur. 


McKENZIE  et  ai.  v.  WOODIN  .at  al. 
(Sapreme  Coart  of  Washington.    July  18,  ' 
1884.) 

Statb  Tidb  Lands  —  Kioht  to  Phbfbbskcb  as 

PDBCBA8BB8— "ImPBOVEBB.  " 

1.  Geo.  St.  I  216&  requires  tbe  board  of 
tide-land  appraiserB  to  file  a  copj  ot  their  plat 
and  record  with  tbe  county  auditor,  and  to  de- 
liver a  copy  to  the  state  board  of  egaalization. 
Section  2172  gives  shore  owners  and  improvers 
the  preference  right  to  purchase  appraised  tide 
lands,  for  60  days  following  the  "filing  of  tbe 
final  appraisal  thereof."  Bad,  that  the  statute 
intended  the  appraisal  to  be  filed  with  tbe 
state  board  of  e^oaliKation,  and  that  such  fil- 
ing is  the  "filing  of  the  final  appraisal,"  from 
which  the  60  days  begins  to  run, 

2.  One  who  owns  only  the  machinery  In  a 
sawmill  erected  on  tide  lands  leased  by  hiro, 
and  has  the  use,  under  a  verbal  license,  of 
neighboring  tide  lands  for  the  purpose  of  pil- 
iujf  lumber,  is  not  an  "improver,"  within  the 
meaning  of  the  statute,  so  as  to  obtain  the 
right  to  preference  in  purchasing  the  tide  laoda 
held  under  such  license. 

3.  The  fact  that  the  tide  lands  held  under 
such  verbal  license  are  necessary  to  the  enjoy- 
ment of  those  held  under  the  lease  does  not 
give  the  lesi<ee  any  right  to  preference  In 
purchasing  them. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  E.  Winn,  Judge. 

Special  proceeding  by  Angus  McKenzIe 
and  Tlmotby  GUnn  against  the  Fairhaven  & 
Southern  Railroad  Company  and  W.  A. 
Woodln  to  determine  tbe  right  to  purchase 
tidal  lands.  Judgment  for  defendants. 
PlaintifCs  appeal.  Reversed. 

Newman  &  Howard,  toe  appeUants.   I.  N. 
Maxwell,  for  respondent  W.  A.  Woodln. 

SlSliES,  J.  This  was  a  contest  between 
an  alleged  Improver  of  tide  lands  and  one 
dalming  the  right  to  purchase  tide  lands 
lyinj:  In  front  of  upland  owned  by  him.  Gen. 
St  I  21G8.  requh^s  the  local  board  of  tide- 
land  appi-olsers  to  deposit  one  copy  of  th^r 
plat  and  record  with  the  coimty  auditor,  and 
deliver  one  cc^y  of  the  same  to  the  state 
board  of  equalization.  The  auditor  la  re- 
quired to  file  the  documents  deposited  with 
him,  but  nothing  Is  said  as  to  what  shall 
be  done  with  those  delivered  to  the  state 
board.  Gen.  St.  §  2172,  gives  to  shore  own- 
ers and  Improvers  the  preference  right  to 
purchase  appraised  tide,  lauds  for  60  days 
following  the  "filing  of  the  final  apiiraisal" 
thereof.  Out  of  the  uncertain  Jp®inlns>  flJf-^ 
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taching  to  tbe  words  "flllDg  of  the  final  ap- 
IH^al"  has  grown  the  first  wrang  of  which 
appellants  complain,  the  court  trying  the 
contest  having  held  that  the  period  of  60 
days  mentioned  commences  to  run  from  the 
date  of  the  deposit  with  the  auditor,  and  not 
from  that  of  the  dellv^y  to  the  state  board. 
The  whole  question  depends  upon  what  Is 
Intended  by  the  law  to  be  the  duty  of  the 
state  board  in  connection  with  these  plats 
and  apiMralsements.  Respondent's  conten- 
tion Is  that,  Inasmuch  as  the  board  Is  not 
required  to  file  them,  the  time  at  which  It 
might  assume  to  file  would  have  no  efTect 
whatever  on  the  matter  of  applications  to 
purchase.  But  it  seems  to  us  that  the  rea- 
son of  this  contention  Is  not  with  the  re- 
q>ondent  The  work  of  the  local  board  of 
appraises  Is  subject  to  review  on  appeal  to 
the  state  board  by  the  prosecuting  attorney 
of  the  county,  and  the  period  of  60  days 
within  which  he  must  appeal  Is  fixed  by 
Qen,  St  S  2169,  as  the  60  days  after  the 
appraisement  complained  of  has  been  filed 
with  the  state  board.  But,  without  this, 
every  consideration  of  the  orderly  adminis- 
tration of  business  demands  that  all  docu- 
ments of  a  public  character,  upon  which  the 
rights  of  Individuals  may  rest,  should  be 
treated  with  this  formality.  The  state 
board  cotild  only  act  officially  as  an  organ- 
ized body,  although  the  statute  is  silent  as  to 
the  method  of  organization.  It  did  organize, 
and  it  appointed  a  clerk;  but,  even  if  the 
clerk  could  be  authorized  to  receive  these  pa- 
pers as  delivered  to  the  board,  it  nowhere 
appears  that  any  such  authority  was  given 
him.  On  the  contrary,  tbe  minutes  of  the 
board  show  that  in  this  particular  case,  at 
least,  tbe  board  did  not  treat  tbe  appraise- 
ment as  ddlvered  to  It  until,  at  a  regular 
session,  it  formally  rec^ved  It,  and  directed 
It  to  be  placed  on  file.  Tbe  facta  were,  as 
the  court  found,  that  the  report  of  tbe  ap- 
praise was  deposited  with  tbe  county  audi- 
tor, and  filed  by  him  December  7,  ISOl.  On 
Deoembo:  lOtb  a  member  of  the  local  board 
gave  the  dupUcate  of  the  report  to  tbe  secre- 
tory of  state,  a  member  of  the  state  board. 
But  there  was  no  meeting  of  the  board  until 
January  7,  1892,  and  It  was  not  until  tb«i 
that  It  In  any  wise  recognized  tbe  existence 
of  the  report,  and  ordered  it  placed  on  Ale. 
In  the  meantime,  and  because  of  the  ab- 
sence of  this  appraisement  from  tbe  records 
of  the  state  board,  the  commissioner  of  pub-  < 
He  lands  refused  to  accept  any  appUcatlms 
fbr  purchase  of  tide  lands  covered  by  it 
Appellants  filed  their  application  March  3, 
1892.  whicb  was  within  the  time  prescribed 
by  the  statute.  The  *Wlng  of  the  final  ap- 
inalsal,"  or  the  final  filing  of  the  appraisal, 
as  the  legislature  most  likely  meant,  was  the 
date  of  the  autiiorlz^l  filing  by  tbe  state 
board,  and  not  tbe  other.  Any  other  con- 
struction would  make  the  law  a  trap,  and 
cause  unending  confuidon  In  the  state  land 
offices. 


Upon  the  merits  of  this  case,  we  shall  pass 
on  one  point  and  that  involves  the  single 
question  whether  the  respondent  was  an  im- 
prove of  tide  lands,  who,  under  the  statute. 
Is  given  a  preference  right  to  purchase.  Tbe 
right  of  Improvers,  It  is  to  be  remembered, 
depends  upon  improvements  made  prior  to 
March  26,  1890.  The  Falrhaven  Land  Com< 
pany,  by  Its  lease,  dated  February  25,  1890, 
but  acknowledged  March  6th,  let  to  one 
Frankenburger  a  tract  of  tide  land  known  as 
"Block  10"  In  tbe  town  plat  ot  Falrhaven,  to- 
gether with  three  other  small  parcels  of  tide 
land  which  it  assumed  to  own,  all  of  which 
lay  to  the  south  of  Gambler  street,  as  it  has 
been  extended  across  tide  ipridir.  At  tbe 
time  of  tbe  lease  there  was  upon  block  10 
a  sawmill,  the  machinery  ot  which  belonged 
to  Frankenburg^,  and  the  lease  provided 
for  the  removal  of  the  machinery  at  the  ex- 
piration of  the  term.  Paragraph  4  of  tbe 
lease  read  as  follows:  "During  the  term  of 
this  lease,  and  thereafter,  the  said  I.  FVank- 
enburger  hereby  agrees  to  respect  the  rights 
and  claims  of  the  Falrhaven  Land  Company 
to  the  title  to  the  said  land,  and  Its  rights 
and  claims  therein  as  the  owner  of  the 
shwe  In  front  of  which  the  said  lands  are 
situated,  and  agrees  to  assert  no  claim  of 
right  In  or  to  the  said  lands,  or  any  part 
thereof,  not  granted  by  the  terms  of  this  con- 
tract And  should  any  right  inure  to  the 
said  I.  Frankenburger  under  any  laws  now 
in  force,  or  hereafter  to  be  enacted,  by  rea- 
son of  his  having  Improvements  upon  the 
said  lands,  then  the  said  improvements,  for 
the  purpose  of  acquiring  title,  shall  be  deem- 
ed to  Inure  to  the  benefit  of  the  Falrhaven 
I-and  Company,  and  shall.  If  necessary,  be 
conveyed  by  the  said  Frankenburger  to  the 
said  Falrhaven  Land  Company."  On  March 
24,  1800,  Frankenburger  sold  to  appellants 
and  othws  all  the  machinery  In  the  sawmill, 
including  everything  connected  with  and 
used  In  wwklng  and  running  the  same,  by  a 
bin  of  sale  of  personal  property;  and  on  the 
next  day  he  executed  to  them  an  assignment 
of  Ills  lease,  which  was  ass(-nted  to  by  the 
Falrhaven  Land  Company,  the  assignees  of 
the  lease  expressly  covenanting  to  assume 
and  carry  Into  effect  all  of  the  terms  and  con- 
ditions of  the  lease.  The  tide  lands  applied 
for  are  entirely  outside  of  the  descriptions  In 
the  lease,  being  certain  lots  of  open  wat« 
lying  to  the  north  of  Gambler  street  which 
respondent  claims  are  necessary  for  his  con- 
venient use  of  the  sawmill  as  a  place  to  se- 
cure loss  In  while  awaiting  the  process  of 
sawing  up,  and  certain  other  lots  which  have 
been  filled  np  with  debris,  and  are  used  as 
a  lumbn-  yard.  These  lumber-yard  lots  had 
been  filled  up,  and  were  used  by  Frank«i- 
burger,  under  an  oral  license  from  appellant 
McKende,  who  claimed  them  under  a  deed 
from  the  FalAaven  Land  Oominny.  Then 
was  no  attempt  on  the  part  of  Franken- 
burger to  convey  to  resp<mdent  and  his  asso- 
ciates any  ri^t  or  title  to  any  of  the  con- 
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tested  gronDd.  Respondent's  entire  claim  Is 
teaed  on  the  tbewy  that  this  ground  Is  nec- 
SBsary  to  the  enjoyment  of  his  lease  from 
the  Palrhaven  Land  Company,  and  the  evi- 
dence makes  out  a  fairly  reasonable  show- 
ing In  support  of  the  alleged  necessity.  The 
difficulty  Is,  however,  that  respondent  does 
not  show  that  on  the  26th  of  March,  1800, 
he  was  the  owner  of  any  ImproTements  on 
these  lands,  or  on  any  lands  In  Oiat  Ticlnlty. 
He  was  the  owner  of  the  machinery  In  the 
mill,  but  that  was  personal  prc^ertar,— not  a 
part  of  the  realty,  by  the  terms  of  the  agree- 
ment with  the  land  company,  and  not  an  im- 
provement, within  the  obrlons  meaning  of 
the  statntek  He  was  the  lessee  of  c»taln 
tide  lands,  bat  the  statute  does  not  pref^ 
leasees.  Hie  cMiliact  preclnded  any  appli- 
cation on  his  port  toe  the  irarcbase  of  the 
leased  ground,  and  he  fa  not  applying  for 
that  ground.  If  the  theory  of  neoeaatty  wmt 
to  tiaTe  a  deciding  weight.  It  wonld  not  haTo 
any  reasonable  effect  In  favor  ot  re^Kmdent, 
because  the  iwoof  tends  to  show  that  the 
disputed  landa  are  neceesary  to  ft»  enjoy- 
ment ot  block  as  realty,  which  respond- 
ent doea  not  own.  It  may  be  that  the  tide- 
land  act  would  anppwt  an  application  of  a 
sawmill  owner  for  reasonable  ground  for 
lumber-yard  and  log-booming  pnrposea;  but 
It  wonld  certainly  not  sustain  a  leasee  In 
making  the  application,  since  the  moment 
the  lease  should  tomlnate  the  mill  ground 
and  the  yard  and  boom  grounds  would  be 
separated,  and  the  beneficial  use  of  the  area 
conceded  flie  state  to  tite  min  would  be 
loet,  and  the  purpose  of  the  grant  defWted. 
niia  result  la  Illustrated  In  this  ease  by  the 
aastgnmrat  of  tbe  lease  made  by  respond»t, 
which  la  In  tte  record,  and  &*om  which  It 
am>eara  titac  at  liie  time  of  the  hearing  he 
had  already  severed  the  lands  apjdled  fOr 
from  the  mill  property,  and  made  Its  future 
vae  In  connection  witb  the  min  Impoarible, 
wlttioat  hla  eonsmt,  In  eaae  flie  title  should 
be  granted  to  blm.  We  are  of  op/bdom  tba.t 
the  respoBdent^l  application  to  pundiase 
ihoQld  have  been  refused,  and  that  ap- 
peHanta*  application  tfiotdd  stand  as  uncon- 
tested, leaving  It  to  the  commissioner  to 
determine  ttieir  rights  under  the  law.  The 
judgment  Is  reversed,  and  the  cause  remand- 
ed for  a  new  judgment  and  c^fleatlon  In 
aeeordanee  with  tbe  statute;  Appellants  win 
not  be  allowed  tor  40  pages  excessive  brief. 

DUNBAB,  a  J.,  and  SOOTT,  audbbs. 
and  BOYT,  JJ^  ooneur. 

(S  W&A.  4Z8) 

SEARS  V.  WILLIAMS  et  al.» 
Supreme  Court  of  Waihinetoa.    July  19^ 
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Cm  Ck>nuoTOR— A-onoN  on  Boxd. 
An  actios  on  a  bond  given  to  a  city  an- 
3ct  Code,  I  2415  (proTidiog  tbot  when  any 

1  Fw  (viakA  on  rdwaring,  see  88  Pae.  185. 


dty  shall  contract  for  work  which,  If  performed 
for  an  indWldnal,  would  give  him  a  rlrht  of 
lioi,  a  bond  shall  be  taken  from  the  contractor, 
conditioned  that  he  shall  pay  all  laborera,  and 
material  men  and  all  other  debts  incurred  in 
carrying  on  the  work),  will  not  He  in  favor  of 
a  person  not  a  party  to  the  bond,  end  who,  at 
the  time  of  its  execution,  had  no  relation  to 
its  subjectmatter,  where  the  work  contracted 
for,  being  street  grading,  was  not  such  as  an 
IndMdau  would  have  a  risht  of  Uen  for. 
Dnnbar,  a  J.,  diasentliv. 

Appeal  from  superior  court,  EOcaglt  county; 
Henry  McBrlde,  Judge. 

Action  by  V.  K.  Sears,  doing  business  aa 
Sears  ft  Co.,  against  Billy  Williams,  WHUam 
8.  Oamtbers,  and  others,  to  recover  on  a 
bond  given  to  the  dty  of  Anacortes.  Judg^ 
ment  was  rendered  for  plaintiff,  and  defend- 
ants appeal.  Reversed. 

Wells  &  Joiner,  D.  M.  Woodbury,  and  Mil- 
lion ft  Houser,  for  appellants.  Allen  &  Pow- 
ell* for  respondent 

"BOTPr,  J.  AppdlantB  and  theh*  joint  de- 
fendants were  sureties  In  a  bond  eccecuted  by 
Billy  Wintuns,  who  had  a  contract  with  tiie 
of  Anacortes  to  grub  and  grade  certain 
streets  In  sold  dty.  IMa  bond  was  taken  In 
pursuance  of  the  iwovlslons  ot  section  2419, 
Oen.  St,  for  the  purpose  of  relieving  said 
city  from  liability  under  the  provisions  of 
section  241&  Tbe  respondent  brought  suit 
against  the  sureties  named  in  said  bond  to 
recover  for  materials  furnished  to  said  con> 
tractor  in  the  carrying  out  of  bis  contract 
Trial  was  had,  and  a  judgment  rendered  In 
bis  favor,  fh»n  which  this  a^eal  is  proee> 
cuted. 

That  the  provisions  of  section  2415  of  the 
General  Statutes  are  not  aj^licable  to  street 
grading  contracts  was  directly  ruled  by  this 
court  In  tihe  ouw  dough  v.  Olty  of  Spo- 
kane, 7  Wash.  279.  84  Pac;  084.  Benos^  It 
was  not  necessary  for  the  dty  to  take  the  Ixmd 
for  tbe  purpose  of  rdievlng  its^  of  the  lla- 
bill^  imposed  by  ttie  statute.  It  Is  daimed, 
bowever,  that  It  was  competoit  for  the  city 
to  require  such  a  bond  as  a  condition  preced- 
ent to  awardhig  the  contract  and  tbst  Ute 
bond,  having  been  vdnntarlly  entered  Into, 
and  not  behig  for  an  Illegal  purpose,  should 
be  enforced  as  a  ctmtract  betwera  the  par> 
ties.  This  contention  may  well  be  conceded, 
and  yet  It  wm  not  follow  Oiat  the  respond- 
ent had  any  right  to  maintain  an  action  tiiere* 
on.  If  the  bond  was  not  one  ctmtemidated 
by  the  statute,  it  could  derive  no  vitality 
tiiereftom.  All  the  force  It  could  have  would 
be  that  of  a  contract  voluntarily  entered  Into 
by  the  partJea.  This  being  eo.  It  must  f(d- 
low  tiiat  while  the  bond  may  have  been  a 
good  one  as  between  the  dty  and  the  obli- 
gors, by  reason  of  its  having  been  volunta- 
rily ent^ed  Into,  It  could  not  be  enforced  in 
favor  of  the  respondent,  who  was  In  no  senae 
a  party  thereto.  So  far  as  It  was  a  contract 
between  tlie  city  and  the  makers.  It  might 
be  capable  of  enforcement,  notwithstanding 
the  Cact  that  the  state  of  Washington  wa^ 
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named  as  the  obligee,  Instead  of  the  city- 
Under  the  strict  roles  which  formerly  pre- 
Talled,  such  a  misnomer  of  the  obligee  would 
hare  been  fatal;  but,  under  the  more  liberal 
rule  announced  by  many  late  cases,  such 
might  not  be  the  effect  of  su<^  misnomer  If 
It  appeared  from  all  the  circumstances  that 
the  bond  was,  in  fact,  executed  for  the  bene- 
fit of  the  city.  But  this  rule  cannot  be  so 
far  extended  as  to  give  the  bond  force  In 
favor  of  one  who  at  the  time  of  Its  execution 
had  no  connection,  direct  or  Indirect,  with 
the  subject-matter  to  which  It  related,  A 
common-law  bond  cannot  be  enforced  ex- 
cepting In  faror  of  the  obligee,  or  some  one 
who  at  the  time  of  Its  execution  was  the 
person  for  the  benefit  of  whom  it  was  ex- 
ecuted. The  respondent  had  no  such  con- 
nectlon  with  the  execution  of  this  bond  as  to 
entltie  him  to  any  relief  under  Its  provisions, 
nor  had  he  any  right  to  so  rely  upon  It  as  to 
make  available  to  him  any  rule  as  to  the 
estoppel  of  the  obligors.  The  bond  not  be- 
ing a  statutory  one,  the  respondent,  not  hav- 
ing been  a  party  thereto,  cannot  maintain  an 
action  thereon.  The  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  sustain  the  demurrer  to  the  com- 
plaint 

STILES  and  ANDERS.  JJ.,  concur.  DUN- 
BAR,  C.  J.,  dissents. 


UNITED  STATES  SAV.,  LOAN  &  BLDQ. 
CO.  T.  JONES  et  al. 

SAME  v.  UNDERWOOD  et  al. 

(Saprune  Court  of  WaBhington.   Jaly  26, 

1894.) 

Ubobahicb'  Liens— Notiob—Scfpicibhct—Ap- 

PBUf—STATEHBHT  OF  FlCTB. 

1.  A  notice  of  mechanic's  lien  which  states 
that  the  claimant  agreed  with  the  owner  "to 
furnish  the  lumber  material  to  he  used  in  the 
construction,  erection,  and  completion  of  a 
pertain  hotel  is  too  uncertain  as  to  the  amount 
of  such  material,  when  it  appears  that,  when 
the  contract  was  made,  the  hotel  was  tHirtly 
constructed,  and  the  contract  was  to  famish 
lamber  to  complete  it. 

2.  Under  a  statnte  requiring  a  Hen  notice  to 
be  filed  within  a  specified  time,  stating  the  de- 
mand and  the  terms  of  the  contract,  such  no- 
tice must  be  as  d^nlte  in  such  particulars 
when  the  contract  is  with  the  owner  as  when 
it  is  with  a  contractor  or  subcontractor. 

3.  In  three  actions, — one  by  a  loan  com- 
pany to  foreclose  a  mortgage,  and  one  each 
by  the  F.  land  company  and  by  U.  &  SL  to  en- 
force mechanics'  liens, — consolidated  and  tried 
together  before  a  referee,  the  loan  company  and 
U.  &  M.  appealed  from  the  decree  entered.  The 
statement  of  facts  served  ou  the  land  company 
contaiiietl  only  the  evidence  relating  to  its  case; 
but  the  case  of  U.  &  M.  was  sent  up  as  a  part 
of  the  referee's  report,  hy  the  clerk,  as  required 
by  law,  and  was  a  part  of  the  record.  Held, 
thot  the  statement  of  facts  would  not  he 
stricken  out,  on  motion  of  the  land  company, 
on  the  ground  that  the  statement  served  on  it 
did  not  contain  much  of  the  matter  included  in 
it  a*  returned  to  the  supreme  court. 


Appeal  from  superior  comrt,  Whatcom  coun- 
ty; John  R.  Winn,  Judge. 

'llliree  actions,  consolidated  and  tried  to- 
gether,—one  by  the  United  States  Savings. 
Loan  &  Building  Company  against  Emma 
Jones  and  others  to  foreclose  a  mortgage, 
one  each  by  the  Falrhaven  Land  Company 
and  by  Underwood  &  Mlnturn  against  Em- 
ma Jones  and  others  to  foreclose  a  mechan- 
ic's lien.  From  that  part  of  the  decree  al- 
lowing part  of  the  claim  of  the  Falrhaven 
Land  Company,  the  United  States  Savings. 
Loan  &  Building  Company  appeals.  Re- 
versed. From  that  part  of  the  decree  dis- 
allowing the  claim  of  Underwood  &  Mlnturn, 
they  appeal  Affirmed. 

T.  E.  Cade  and  Bruce  &  Brown,  for  United 
States  Savings,  Loan  &  Building  Compaiiy. 
Kerr  &  McCord,  for  Falrhaven  Land  Ca 
Llchtenbai^  Sh^ard  &  I^on,  for  Underwood 
&  Mlnturn. 

SCOTT,  J.  S^arate  actions  were  brought 
against  the  property  in  controversy  b«^n, 
one  being  by  the  United  States  Savings,  Loan 
&  Building  Company  to  foreclose  a  mortgage 
thereon,  and  one  each  by  the  Falrhaven  Land 
Company  and  Underwood  &  Mintum  to  t<xe- 
close  Hens  for  matoiala  furnished  tac  the 
construction  of  a  building  thereon.  The  lat- 
ter also  included  a  claim  for  labor.  The  loan 
and  building  company  appeals  from  the  de- 
cree rendered  in  the  consolidated  cause,  es- 
tablishing the  Hen  of  the  Falrhaven  Land 
Company  for  a  part  of  Its  claim;  and  Un- 
derwood &  Mintum  appeal  from  the  decision 
rendered  thw^n,  holding  their  Hen  claim  in- 
vaUd. 

A  motion  Is  made  by  the  respond^t  the 
Falrhaven  liand  Company  to  strike  the  state- 
ment of  facta,  on  the  ground  that  the  state- 
ment served  upon  them  did  not  contain  much 
of  the  matter  included  therein  as  returned 
to  this  court;  the  contention  being  that  it 
only  embraced  so  much  of  the  record  as  Is 
contained  between  pages  93  and  145  of  the 
record,  and  that  all  of  the  remaining  portions 
Included  between  pages  1  to  83  and  145  to 
210  were  added  thereaft^,  more  than  60 
days  after  the  entry  of  the  decree,  and  more 
than  30  days  subsequwt  to  the  service  upon 
respondent  of  the  notice  of  filing  the  pro- 
posed statement  of  facts.  It  appears;  howev- 
er, that  the  first  93  pages  of  the  record  con- 
sist of  the  pleadings,  Joiurual  entries,  and 
part  of  the  report  of  the  referee,  and  the 
remaining  part,  which  was  added,  contains 
the  evidence  embraced  in  the  case  made  by 
Underwood  &  Mintum.  All  the  evidence  re- 
lating to  the  respondent's  case  is  set  forth 
in  that  part  of  the  statement  which  was 
served.  A  certificate,  regular  in  form,  to  the 
effect  tliat  the  statement  contains  all  the 
material  facts,  Is  appended  to  the  statement 
and  sitmed  by  the  judge;  and  this  certificate 
rccitt'S  that  tJie  respondent  was  present  at 
the  time  of  the  settlement;  and.  were  it  nm 
for  the  f«ct  that  the  parties  lia4  stipulated 
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tSut  the  parts  aforesaid  were  added  to  the 
■tatement  agalnat  tlie  objection  of  the  re- 
spondent, the  respondent  would  be  precluded 
from  raising  the  gttesdon  In  consequence  of 
the  certificate  not  showing  any  objection 
at  the  time  the  statement  was  settled.  How- 
ler, we  are  of  the  opinion  that  the  motion 
iriioald  be  denied,  as  under  the  former  ap- 
peal law.  which  was  In  force  when  these 
appeals  were  taken,  the  clerk  was  required 
to  send  ap  all  of  this  additional  matter  In 
ibe  transcript  The  case  of  Underwood  ft 
Mlntum  was  contained  In,  and  was  a  part 
<st,  the  report  of  the  referee,  and  was  on  file 
tn  the  cause,  and  was  properly  sent  np  for 
this  reason.  Owing  to  the  conclusion  to 
Irhlch  we  hare  arrived  upon  the  merits  re- 
garding the  claim  of  Underwood  ft  Mintnrn, 
It  Is  unnecessary  to  determine  whether  send- 
ing it  up  In  this  manner  would  be  sufficient 
to  bring  their  cause  before  the  court,  and  the 
«afle  otherwise,  as  affecting  the  respondent 
the  Falrhaven  Land  Oompany,  was  duly  set- 
tled and  certified. 

^e  appeal  of  the  United  States  Savlnga, 
Loan  ft  Building  Company  will  be  first  con- 
flldo^  It  Is  contended  that  the  claim  of 
the  Paiili&Ten  Land  Company  to  a  lien  was 
insofilcient,  In  that  there  Is  no  sufficient  state- 
ment of  the  terms  and  conditions  of  the  con- 
tract or  of  the  material  furnished  In  the  lien 
Botlce.  The  part  of  said  lien  notice  covering 
this  ^Int  reads  as  follows:  **Hiat  on  or 
about  the  15th  day  of  April,  1881,  the  claim- 
ant above  named,  the  Falrhaven  lAud  Com- 
pany, made  and  entered  into  a  contract  with 
Mrs.  Emma  Jones,  through  her  husband  and 
agent;  Reginald  Jones,  he  being  tlie  person 
having-  charge  of  the  construction,  erection, 
and  completion  of  the  said  Silver  Beach  Ho- 
tel building,  by  the  terms  6t  which  the  claim- 
ant agreed  to  furnish  the  lumber  material 
to  be  used  in  the  construction,  erection,  and 
completion  of  said  Silver  Beach  Hotel,  for 
the  contract  and  agreed  price  of  $567.30;  and 
also  agreed  to  fumlah  the  lumber  material 
to  be  used  In  the  completion  of  the  windmill 
and  water  tank  above  described,  tor  the 
agreed  price  of  $4.50;  and  that  said  Emma 
Jones,  by  her  husband  and  agent,  BeginalA 
Jonesy  I^omised  to  pay  said  amounts  when 
said  material  was  furnished,  and  on  or  before 
July  20,  1801,  to  said  Falrhaven  Land  Co." 
The  respondent  contends  that  this  Hen  no- 
tice should  be  sustained,  on  the  ground  that 
It  Is  a  claim  for  all  the  lumber  material  "to 
be  used  In  the  erection,  construction,  and' 
completion  of  said  Sliver  Beach  Hotel;"  and 
it  might  be  that  a  notice  of  lien  couched  in 
such  language  might  be  soatained  if  It  ap- 
peared that  it  covered  all  the  lumber  ma- 
terial used  In  the  constmctlon  of  the  build- 
ing. •  At  the  .time  ttkls  Uen  notice  was  offered 
In  evidence,  however,  testimony  had  been 
Introduced  on  the  part  of  the  Uen  claimant  to 
show  that,  at  the  time  the  contract  was  en- 
tered Into  for  the  furnishing  of  this  material, 
the  hotel  had,  in  fact,  been  partly  construct- 


ed; and  the  contract  was,  from  the  standpoint 
of  the  claimant,  to  furnish  the  lumber  ma- 
terial necessary  for  the  completion  of  the 
building  only.  And  here  an  element  of  uncer- 
tainty enters  Into  the  matt».  Such  a  descrip- 
tion, covering  all  the  lumber  material  used  in 
the  construction  of  the  building,  would  be  defi- 
nite and  certain,  possibly,  although  It  did  not 
mention  the  particular  amount  used;  bat 
when  the  proof  shows  that  It  Is  Intended  to 
Cover  the  lumber  material  used  In  the  comple- 
tion of  a  building  which  has  been  partly 
constmcted,  and  Is  In  process  of  construction. 
It  becomes  indefinite  and  uncertain,  and  falls 
to  contain  a  sufficient  statement  of  the  terms 
and  conditions  of  the  contract  as  disclosed 
by  the  evidence.  For  that  reason,  the  ob- 
jections raised  to  its  admission  should  have 
been  sustained,  and  it  Is  unneccssatT  to  con- 
iddw  the  further  question  raised,  that  the 
amount  of  the  Uen  claimed  tn  the  notice  was 
largely  In  excess  of  the  lumber  material 
which  was  furnished,  many  other  Items  hav- 
ing been  Included  therein  wbieb  would  not' 
come  unier  that  description. 

The  x:lalm  of  Underwood  &  Mlntum  was 
disallowed,  on  the  ground  that  the  Uen  no- 
tice filed  by  them  was  defective.  The  parts 
thereof  In  relation  thereto  are  as  tollows: 
"(3)  On  April  10,  1801,  Reginald  Joaes,  as 
due  of  the  reputed  owners,  and  as  agent  of 
the  other  owner  of  the  land,  and  as  the  per^ 
son  In  charge  of  the  construction  of  the 
building,  entered  into  a  contract  with  the 
lienors  to  furnish  such  material  as  should 
be  ordered  by  said  agent,  and  such  labor  as 
ehotdd  be  necessary  to  build  Into  said  build- 
ing such  material  as  should  be  required,  so 
far  as  the  lienors  should  be  able  to  furnish 
tile  same.'  (4)  Pursuant  to  the  contract,  the 
lienors  did  furnish  to  Jones,  to  be  used  In 
the  construction  of  the  building,  certain  ma- 
terials and  labor,  as  one  continuous  running' 
account,  and  as  ordered  by  him,  whlqh  was 
reasonably  worth  ?1,789.2T,  of  which  only 
9172.99  has  been  paid  In  cash,  and  $70.04  In 
goods  rettimed."  No  attempt  was  made  Id 
this  notice  to  describe  the  kind  of  material 
famished,  or  to  segregate  the  amount  claimed 
for  the  material  from  the  amount  claimed  for 
labor.  It  Is  urged  by  the  appellants  that  this 
lien  notice  was  good,  and  should  be  sus- 
tained, on  the  ground  that  It  was  founded  upon 
A  contract  entered  into  between  the  claimants 
and  the  owner  of  the  property;  and  the  same 
argument  Is  ui^ed  by  the  Falrhaven  Land 
Company  In  support  of  Its  Hen.  Notices  sub- 
stantially like  these  have  been  held  Invalid 
by  this  court  In  cases  where  the  lien  was 
founded  upon  a  contract  entered  Into  be- 
tween the  claimant  and  a  contractor  for 
the  oectlon  of  the  building.  It  la  claimed 
that  a  more  Wmtl  mle  Aould  obtain  when 
a  oontract  la  made  by  the  owner  of  the . 
premises,  as  the  owner  In  such  eases  has  ac- 
tual knowledge  of  the  claim.  But  the  statute  ' 
does  not  make  the  right  to  a  Uen  rest  upon 
the  owner's  knowledge  of  the  contract  ot  of ' 
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what  was  done  ander  It  The  lien  notice 
must  be  filed  within  the  time  specified,  con- 
taining a  statement  of  the  demand  and  a 
statement  of  the  terms  and  conditions  of  the 
contract.  We  have  held  that  a  statement 
of  the  demand  requires  something  more  than 
a  statement  of  the  amount  claimed.  If  the 
right  to  a  lien  could  be  maintained  because 
the  owner  had  knowledge  of  the  purchase  of 
the  materials  In  question,  and  of  the  fur* 
nlshlng  of  the  labor,  in  consequence  of  hav- 
ing made  the  contract  therefor,  it  might  as 
well  be  sustained  where  the  contract  for  the 
materials  Is  made  by  a  contractor  for  the 
erection  of  the  building,  If  the  owner  of  the 
premises  had  knowledge  of  the  making  of 
the  contract  and  of  its  performance;  for  as 
it  is  the  knowledge  of  the  owner  that  this 
contention  Is  based  upon,  rather  than  the 
manner  of  obtaining  the  knowledge,  he  might 
know  in  regard  to  the  matter  fully  as  well 
where  the  contract  la  made  by  another  party 
in  his  presence,  or  where  he  was  informed 
of  it  afterwards,  as  if  he  had  made  It  him- 
self. Furthermore,  If  the  right  to  a  Uen  is 
to  depend  upon  the  owner's  knowledge,  there 
would  be  no  reason,  it  would  seem,  for  re- 
quiring a  lien  notice  to  be  filed  at  all  as 
against  htm  where  he  is  informed  as  to  the 
matters  upon  which  the  right  to  a  Uen  Is 
based;  for  the  law  does  not  require  a  mere 
idle  thing  to  be  done,  and,  U  the  only  ob- 
ject of  the  notice  la  to  inform  the  owner  of 
the  premises  of  the  nature  of  the  claim,  it 
would  be  unnecessary  where  he  already  had 
that  knowledge  independ^t  of  any  such  no- 
tice. Gonseqaently,  it  cannot  be  sustained, 
fw  the  statute  requires  a  nudce  to  be  filed 
as  the  foundation  for  the  lieu  claim,  and  we 
see  no  room  for  making  a  distinction  In  cases 
where  the  contract  toe  the  material  or  the 
labor  Is  made  by  the  owner  directly  with  the 
datmant.  instead  of  being  made  by  a  "con- 
tractor" with  a  "snbcontractor."  The  na- 
ture of  the  claim  must  be  reasonably  set 
fbrth  in  the  notice.  The  statute  requires  the 
notice  to  be  filed  In  all  cases,  and  makes  no 
distinction  betweot  cases  where  the  contract 
is  made  directly  with  the  owner  and  where 
it  Is  made  wltli  another  party.  The  notice 
must  contain  a  statement  of  the  dranand,  and 
a  statement  of  the  terms  and  conditions  of 
the  contract,  in  an  cases,  to  comply  with  the 
statute. 

We  are  aware  that,  In  passing  upon  the 
sufficiency  of  lien  notices  In  this  respect,  we 
have  heretofore,  In  some  cases,  discussed  the 
same  from  the  standpoint  of  furnishing 
knowledge  to  the  owner  of  the  premises  in 
csaea  where  the  contract  was  made  by  the 
contracted  for  the  erection  of  the  building 
with  a  subcontntctor.  This  Is  the  first  time 
the  question  has  beensquarely  presented  upon 
a  notice  where  the  contract  is  alleged  to  hare 
been  made  by  the  lien  claimant  with  the 
owner;  and,  were  it  not  fw  the  requirements 
of  the  statute,  it  might  well  be  that,  where 
the  owner  has  the  knowledge  independent  of 


the  notice,  a  more  liberal  rule  should  obtain 
in  construing  the  notice.  But  we  see  no  es- 
cape from  the  proposition  that  by  so  holding 
we  would  logically  be  driven  to  hold  In  aD 
cases  where  the  owner  has  such  knowledge, 
whether  he  made  the  contract  or  not,  that 
the  same  rule  should  obtain,  and  to  the  ex- 
treme of  holding  that  where  the  action  is 
brought  within  the  time  durlnx  which  a 
lien  may  be  enforced,  and  to  foreclose  a 
Hen  for  materials  or  labor  for  which  a  Uen 
notice  might  have  been  filed,  the  suit  could 
be  maintained  without  the  filing  of  any  no- 
tice; for  it  would  be  but  a  mere  Idle  cere- 
mony to  file  a  notice  not  containing  the  stat- 
utory requisites  If  it  is  to  be  sustained  on 
the  ground  that  the  owner  had  knowledge 
of  the  matters  Involved  aside  from  the  no- 
tice. So  far  as  we  are  advised,  no  court  has 
gone  to  the  extent  of  holding  that  the  fil- 
ing of  the  notice  can  be  dlsx>enBed  with. 
The  right  to  a  Uen  of  this  kind  ia  a  statuU^y 
one,  and  the  legislature  has  prescnt^ed  the 
conditions  therefor  in  the  statute,  one  of 
which  is  that  a  notice  must  be  given ;  and 
It  would  seem  as  though  the  same  c<Mistnic- 
tion  with  reference  to  such  notice  must  ap- 
ply in  all  cases,  regardless  of  the  actual 
knowledge  of  the  owner  of  the  prcmleoB. 
It  follows  that  the  Judgment  of  the  lower 
court.  estabUshtng  the  Uen  claim  of  the  Fair- 
haven  Land  Company,  should  be  revtneA, 
and  affirmed  as  to  the  dlsaUowanoe  ot  0» 
claim  of  Underwood  &  Ulnturn. 

STUPES  and  ANDEBS,  JJh  ooneim 

HOTT,  J.  I  dissent  from  the  conclodons 
as  to  the  motion  to  dismiss,  but  concur  as  t& 
the  merits. 


McKBNZH)  T.  PUGBT  SOUND  NAT.  BANK 
OF  SEATTIiB. 

(Supreme  Court  of  Washington.    July  26* 
1804.) 

Statcts  op  Frauds— Fromisb  to  Pat  Debt  of 

asothbr — cossidbratios. 
A  promise  by  a  creditor  to  whom  a 
debtor  hae  transferred  all  his  property,  to  an- 
other creditor,  to  pay  him  the  debt  due  him 
from  the  commoD  debtor,  in  consideratitMi  of 
his  forbearing  to  eoforce  hia  debt,  is  within 
the  statute  of  frauds,  though  incidentally  ben- 
efits result  to  the  promisor  thereby. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  D.  A.  McKenzle  against  the  Puget 
Soimd  National  Bank  of  Seattle.  There  was 
a  Judgment  A>r  defmdant,  and  plaintiff  ap- 
peals. Affirmed. 

Strudwiofc  &  Peters,  for  at^ellant  Gsrr 
&  Prestrai  and  W.  B.  Bell,  tsc  reapondent: 

8G0TT,  J.  The  material  allegatl«is  ot  tJie 
complaint  in  this  case  are  that  on  the  1st  dsT 
of  August,  1890,  one  Almond  was  Indebted  to 
the  plaintiff  in  the  sum  of  fl,^  and  that 
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oald  AlmMidf  Hotag  bndnew  under  the  name 
of  AlmoDd  &  PbUllpi  Foundry  Company,  waa 
indebted  to  defendant  in  tlie  sum  of  |14,000, 
and  tbat  said  Almond  waa  then  the  owner 
and  in  posaesalon  of  a  certain  leasehold  in- 
terest in  and  to  certain  premises  described, 
and  was  the  owner  of  a  certain  foundry  and 
machine-shop  plant,  of  the  Talue  of  ^30,000. 
The  fifth  and  sixth  paragraphs  of  the  com- 
plaint are  as  follows:  "(5)  That  on  the  2lBt 
day  of  August,  1S90,  the  said  Charles  H.  Al- 
mond, doing  business  as  aforesaid,  conveyed 
to  one  Jacob  Furth,  the  coshl^  and  mimuger 
of  the  defendant,  for  the  use  and  bencGc  of 
defendant,  all  of  said  plant,  property,  stock 
on  hand,  lease,  and  accounts;  and  the  de- 
fendant accepted  the  same,  and  went  Into 
the  possession  thereof,  through  one  0.  L. 
Faust,  who  became  and  was  appointed  by 
defendant  its  general  agent  and  manager  In 
that  behalf.  (0)  That  said  defendant  took 
and  accepted  said  conveyance  and  assign- 
ment, and  entered  into  the  possession  of  said 
property,  with  a  view  and  Intention  of  payins 
off  and  discharging  all  the  debts  of  said  0.  H. 
Almond,  for  the  purpose  of  snhservlng  and 
luomotlng  Its  own  pecuniary  and  business  In- 
terests; and  said  defendant  proposed,  fw 
the  purpose  aforesaid,  to  the  plaintiff  and 
others  of  the  creditors  of  said  C  H.  Almond, 
that  If  said  creditors  would  forbear  the  col- 
lection of  their  said  debts  against  said  G.  H. 
Almond,  and  would  accept  payment  thereof 
from  defendant  in  deferred  Installments,  that 
defendant  would  pay  off  and  discharge  said 
debts;  and  plaintiff  and  others  of  said  cred- 
itors of  said  C.  H.  Almond  accepted  said 
inropOBltlon  ct  defendant,  and  tontxm  the 
collection  of  their  said  debts.**  The  court  sus- 
tained a  demurrer  to  the  complxiint,  and  plain- 
tiff appealed. 

We  are  of  the  opinion  that  the  demurrer 
was  wen  taken,  on  the  ground  that  the  prom- 
ise all^^  was  void  under  the  statute  of 
founds.  It  b^ng  conceded  that  It  was  not  in 
writing.  A  logical  construction  of  the  com- 
plaint Is  that  Almond  transferred  said  prop- 
erty to  the  defendant  In  conseqiience  of  his 
Indebtedness  to  the  defendant,  and  tbat  the 
promise  made  "by  defendant  to  ptalnttff  was 
made  aftor  the  ezecutltm  of  said  conTeyances 
and  delivery  of  the  possession  of  the  property, 
and  waa  no  port  of  the  craislderatlon  tar  said 
transfer.  The  great  weli^t  anthwi^,  cer- 
talnly,  is  to  the  effect  that  the  agre^nent  of 
a  creditor  to  fwbear  the  enftx^ment  of  his 
debt  Is  not  a  sulBclait  coa^oratlm  to  sup- 
port an  oral  promise  of  a  third  person  to  pay 
that  debt;  and  tUa  Is  not  disputed  by  the  ap- 
pellant, bnt  he  contends  that  the  promise  was 
made  for  the  purpose  of  subserving  and  pro- 
moting respondent's  own  pecuniary  business 
InterestB.  The  most  favorable  oonstrucUoii 
tbat  can  be  put  upon  the  allegations  of  the 
complaint  In  this  respect  Is  that  the  defendant 
was  of  the  opinion  that  the  payment  of  Al- 
mond's Indebtedness  to  the  plaintiff  would 
subserve  the  defendant's  Interests;  that  the 


defendant  had  an  Idea  that  sndi  payment 

would  benefit  It  in  some  yvay,  although  what 
It  was  founded  upon  is  not  apparent  Yet 
this  was  not  the  consideration  tor  the  prom- 
ise, aor  any  pert  of  it  The  bank  already 
hod  the  property,  and  had  made  no  promise 
to  pay  the  plaintiff's  debt  to  obtain  it  The 
obligation,  if  any,  upon  the  part  of  the  de- 
fendant to  pay  the  plaintiff's  claim,  arose 
only  upon  its  promise  made  to  the  plaintiff. 
The  conslderati(»i  for  said  promise  was  the 
forbearance  of  the  plaintiff  to  proceed  against 
Almond.  The  promise  would  have  been  suf- 
ficient to  sustain  the  action,  were  it  not  for 
the  statute.  Any  promise  to  pay,  whether  in 
writing  or  not,  must  be  founded  upon  a  con- 
slderatlcMi,  to  be  binding.  A  consideraUon, 
to  support  a  promise,  not  In  writing,  to  pay 
the  debt  of  anoth^,  must  be  of  a  peculiar 
character,  and  must  (^orate  to  the  advantage 
of  the  prcHQlsor,  and  place  htm  under  a 
pecuniary  obligation  to  the  promisee,  Inde- 
pendent of  tlie  original  debt  which  obligation 
U  to  be  discharged  by  the  payment  of  that 
debt  Adiley  v.  Parmenter,  08  N.  T.  425; 
Cross  T.  Richardson,  30  Vt  641.  Almond's 
debt  to  the  plaintiff  was  not  discharged  by 
this  promise,  but  remained  In  force.  Af- 
firmed. 

BTILBSt  AMBERS,  and  BOTT,  JJ.,  concur. 


8TATIQ  ex  raL  SUTTER  r.  O'LAUOHUN, 
Sheriff. 

(Sopreme  Coort  of  Woshhigtcm.   Aug.  % 
1804.) 

Appeal  from  soperior  court  Skagit  county; 
Henry  McBride,  Judge. 

Petition  the  state  of  Washington,  on  the 
relation  of  John  Sutter,  against  James  O'Langh- 
Iln,  for  a  writ  of  mandamus.  From  a  Judgment 
denyhig  the  writ,  plahitiff  appeals.  KeTorsed. 

Million  &  Honser,  for  appellant  Geow  A 
Joiner,  for  re^mndent. 

PER  CURIAM.  The  only  point  presented 
on  this  appeai  was  lately  decided  by  this  court 
In  State  r.  Prince  (June  6,  1S»4)  37  Pac.  291; 
and.  OD  authority  thereof,  the  judgment  Is  re- 
versed. 


STATB  ex  rel.  REPATH  v.  CALDWISSLL, 
Justice  of  the  Peace,  et  al. 
(Supreme  Court  of  Washington.   July  7,  ISM.) 

Btatuteb— Repeal — Pkacticb  IN  Cbimihal  Cabbs 
— CoN&TiTOTioNAL  Law. 
1.  Code  1881,  i  772,  provided  that  if  a 
defendant  under  indictment  for  an  offense, 
whose  trial  baa  not  been  postponed  on  his  ap- 
plication, be  not  brought  to  trial  at  the  next 
regular  term  of  court,  the  indictment  must  be 
dismissed.  2  Hill's  Ann.  St.  {  13<i0,  changed 
the  time  which  must  expire  before  such  dis- 
missal to  GO  days  after  indictment  found  or  in- 
formation filed,  Bdd  that,  while  it  repealed 
said  section  772,  it  did  not  repeal  section  777, 
Code  1881  (later,  2  Hill's  Ann.  St  }  1374), 
which  provides  that  such  dismissal  is  not  a 
bar  to  subsequent  prosecution  for  same  oflense^ 
if  such  offense  be  relony. 
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2.  The  act  of  February  24,  1891,  relating 
to  criminal  procedure,  does  not  repeal  all  for- 
mer criminal  legislation,  it  appearing  that  the 
legislative  intent  was  otherwise. 

3.  2  HiU's  Ann.  St.  §  1374,  providing  that 
(I  dismissal  of  an  indictment  for  want  of  prose- 
cution shall  not  bar  a  second  prosecution  for 
the  same  offense,  is  conatitational. 

Dunbar,  C.  J.,  dissenting. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

September  28,  1893,  Charles  F.  Repath  was 
Indicted  for  forgery.  December  4,  1893,  bis 
motion  to  dismiss  the  Indictment  was  grant- 
ed, on  the  ground  that  it  had  not  been 
brought  to  trial  within  00  days  after  the  find- 
ing and  filing  of  said  indictment  December 
8,  1893,  the  prosecuting  attorney,  John  F. 
Miller,  filed  a  complaint  with  William  Cald- 
well, justice  of  the  peace,  charging  respond- 
ent with  the  crime  of  forgery,  for  which  the 
Ihdlctment  had  been  dismissed,  and  his  hear- 
ing set  for  December  16,  1893.  December 
15,  1893,  respondent  applied  for  a  writ  of 
prohibition,  prohibiting  the  prosecuting  at- 
torney from  prosecuting  him  under  said 
charge,  and  the  justice  from  examining  him 
thereunder.  From  a  judgment  making  the 
w^it  of  prohibition  perpetual,  said  William 
Caldwell  and  John  Miller  appeal.  Reversed. 

John  F.  Miller,  Pros.  Atty.,  and  S.  H.  Piles, 
for  appellants.  Wiley  &  Bostwlck  and  Chas. 
F.  Repath,  for  respondent 

HOYT,  J.  ThiB  Is  an  appeal  from  an  order 
prohibiting  defendants  from  further  proceed- 
ing in  the  prosecution  of  the  relator  for  for- 
;j;ery.  The  following  is  an  extract  from  the 
,brlef  of  the  relator:  "Relator  was  dis- 
charged, and  an  Indictment  against  him  for 
felony  dismissed,  by  the  superior  court  of 
Iving  county  aforesaid,  under  the  prctrisions 
of  section  13G9,  2  HlU's  Ann.  St.  and  section 
•Hi  of  the  declaration  of  ri^ts  in  our  consti- 
tution, because,  without  fault  of  his  own.  or 
other  cause,  and  notwithstanding  his  re- 
peated demands  thereof,  he  was  deprived  of 
his  right  to  a  speedy  trial  within  sixty  days, 
by  the  acts  of  the  prosecuting  attorney.  It 
must  be  conceded  that  if  section  13T4,  2  HtU's 
Ann.  St,  providing  that  such  a  discharge  is 
not  a  bar  to  a  further  prosecution  for  the 
same  alleged  ftiony,  is— First  a  subsisting 
law;  and,  second,  constitutional,— the  de- 
murrer should  have  been  sustaUiod."  Ii'^om 
this  it  will  be  seen  that  but  a  single  ques- 
tion Is  presented  for  onr  decision,  and  that 
Is  as  to  whether  or  not  said  section  1374  is  In 
force.  This  section  was  in  the  Code  of  1881 
as  section  777,  and  in  the  same  chapter  was 
section  772,  which  provided  as  follows:  "If 
a  defendant  Indicted  for  an  offense  whose 
trial  has  not  been  postponed  upon  his  appli- 
cation, be  not  brought  to  trial  at  the  next 
regular  term  of  the  court  in  which  the  indict- 
ment is  triable  after  the  same  Is  fonnd,  the 
court  must  order  it  to  be  dismis.sed,  unless 
good  cause  to  the  contrary  be  shown."  In 
1891  said  section  772  was  amended  to  read 


as  follows':  "If  a  defendant  indicted  or  In- 
formed against  for  an  offense  whose  trial  has 
not  been  postponed  upon  his  application  be 
not  brought  to  trial  within  sixty  days  after 
the  indictment  is  found  or  the  information 
filed,  the  court  must  order  It  to  be  dismissed, 
unless  good  cause  to  the  contrary  be  shown.** 
It  is  claimed  on  the  part  of  the  relator  that 
the  effect  of  so  amending  this  section  was  to 
repeal  said  section  777.  His  contentlcHi  is 
that  the  last-named  section  was  but  a  pro- 
viso to  other  sections  In  the  chapter,  among 
which  was  section  772,  and  that  for  tlmt 
reason,  when  section  772  was  amended,  and 
In  the  amended  section  this  provision  was 
omitted,  the  effect  was  to  repeal  it,  the  same 
as  If,  instead  of  having  been  an  independent 
section,  it  had  been  attached  to  the  section 
amended  as  a  proviso.  That  the  amendment 
of  a  section  repeals  the  amended  one  is  evi- 
dent hut  it  does  not  follow  that  an  independ- 
ent section,  even  though  its  force  depends  up- 
on the  amended  one,  will  be  thus  affected  by 
the  amendment.  Under  the  provisions  of  onr 
constitution  a  section  can  lie  amended  only 
by  its  re-enactment,  and  for  the  purposes  of 
giving  these  provisions  force  the  division  into 
sections  in  the  act  of  whicli  the  section  to  l>e 
amended  forms  a  part  must  not  be  over- 
looked. If  the  amendment  of  a  section  umlcr 
snch  constitutional  provisions  should  be  held 
to  have  the  effect  contended  for  by  relator, 
the  necessary  residt  would  be  that  the  legis- 
latore  would  often  amend  a  section  In  such  a 
manner  as  to  affect  other  sections,  in  form 
Independent,  of  which  the  legislature  took 
no  notice,  and  which  it  had  no  intention  to 
clisnge  by  the  enactment  of  the  amendatory 
section.  Section  777  was  more  than  a  pro- 
viso to  the  other  sections  of  the  chapter, 
though  Its  l^al  effect  may  huve  depended  to 
some  extent  upon  their  provisions.  It  was  In 
form  an  Independent  section,  containing  a 
direct  and  afilrmatlve  enactm^t;  referring, 
it  is  true,  to  the  former  sections,  but  only  in 
the  same  manner  that  any  indei>endeut  sec- 
tion may  properly  refer  to  those  preceding 
It  But,  even  if  its  legal  effect  was  that  of  a 
proviso  to  the  other  sections  only,  yet  its 
charact^  as  an  indep^dent  section  would 
prevent  its  being  repealed  by  the  amendment 
of  one  of  those  to  which  it  was  such  proviso. 
The  amended  section  w.ould  take  the  place  in 
the  chapter  of  the  one  amended,  and  the  inde- 
pendent sections  would  thereafter  depend 
upon  it  aa  ammded,  instead  of  in  its  original 
form. 

It  la  further  contended  on  the  part  of  the 
relator  that  the  act  of  February  24,  ISOl,  n^• 
pealed  all  of  the  provisions  of  the  then  ex- 
isting law  relating  to  criminal  procedure,  tor 
the  reason  that  the  design  of  the  act  was  to 
provide  a  complete  system  upon  that  subject 
If  It  appeared  from  said  act  that  It  was  the 
intent  of  the  legislature  to  provide  by  inde- 
pendent enactment  an  entire  code  aa  to  these 
proceedings,  there  would  be  force  in  the  con- 
tention of  the  xeititost  and  0(6  ^ect,  of  the 
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act  would  doubtleea  be  to  repeal  an  laws 
relating  to  that  subject  not  therein  contained. 
A  careful  examination  of  the  act  fails  to 
satisfy  us  that  such  was  the  Intention  of  the 
legislature.  On  the  contrary,  it  seems  to  us 
clear  that  there  was  no  intention  to  provide 
an  entire  system  of  laws  upon  the  subject 
The  evident  intent  was  only  to  make  sodi 
changes  in  the  existing  law  as  10  mak^  it 
harmonious  with  the  changes  brought  about 
by  the  constitution,  and  by  the  law  allow- 
ing proceedings  to  be  by  Information  as  well 
as  by  Indictment  That  this  was  the  main 
purpose  of  ttie  statute  Is  evident  from  an  in- 
spection of  nearly  every  section  contained 
therein.  In  many  of  such  sections  the  only 
change  from  the  text  of  the  amended  one  Is 
to  add  to  the  statement  as  to  what  may  be 
done  in  cases  of  indictment  the  words  "or 
information."  In  other  sections  the  only 
Change  la  to  replace  the  term  "district  court" 
by  "superior  court"  It  is  tme  tttat  there  are 
some  Independent  provisions  contained  in  the 
act,  which  seem  to  have  been  inserted  there- 
in for  other  ptuposes;  but  they  are  clearly 
incidental  to  the  main  object  to  be  accom- 
plished,  as  above  stated.  Besides,  the  act 
lacks  ft  good  deal  of  comprising  an  entire 
course  of  criminal  procedure.  Material  sec- 
tions in  the  former  law  are  omitted,  and  to 
hold  that  the  legislature  intended  their  re- 
peal would  be  to  convict  It  of  most  incon- 
siderate legisIatloDt  Section  777  was  unaf- 
fected by  the  amendment  of  section  772,  or 
by  the  act  in  which  it  was  contained,  and 
was  properly  bronght  forward  as  section  1374 
of  2  Hill's  Ann.  St,  as  a  part  of  the  statute 
law  in  force. 

Relator  further  contends  that  even  al- 
though such  is  the  fact,  It  should  not  be  given 
force,  by  reason  of  its  conflict  with  the  pro- 
visions of  section  22  of  article  1  of  our  con- 
stitution. It  is  claimed  that  secUon  1368  of 
2  Htil's  Ann.  St  should  be  held  to  be  a 
legislative  designation  of  what  constitutes  a 
speedy  public  trial,  as  provided  for  in  said 
section  of  the  constitution,  and  that  by  force 
thereof  one  who  has  not  been  brought  to  trial 
as  provided  for  therein  has  been  deprived  of 
his  constitutional  right  and  that  this  being 
so,  it  was  beyond  the  power  of  the  legislature 
to  authorize  a  further  prosecution  for  the  of- 
fense as  to  which  his  rights  had  been  so 
violated.  That  snch  would  be  the  effect  of 
the  section,  if  it  was  entitled  to  the  construe* 
tloB  claimed  for  it  may  be  conceded,  but  we 
are  unable  to  so  construe  It  In  our  opinion 
the  legislature  has  never  taken  action  with 
reference  to  said  section  of  the  constitution. 
The  only  thing  that  it  had  in  mind  at  the 
time  of  enacting  the  section  relied  uiwn  was 
to  effect  the  same  change  In  the  section 
amended  as  in  others  contained  In  the  same 
act  and  that  was  to  bring  them  into  harmony 
with  the  system  of  courts  provided  for  In  the 
constitution.  The  section  amended  was  a 
legislative  declaration  as  to  the  rights  ot  the 
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defendant  and  was,  of  course,  construed  In 
the  li^t  of  the  other  sections  in  the  sarnie 
chapter;  and  in  its  amendment  the  legisla- 
tiu-e  only  Intended  a  like  declaration,  and 
that  when  amended,  It  should  be  taken  In 
connection  with  its  qualifying  section,  the 
same  as  before.  In  the  absence  of  any  leg- 
islation to  give  force  to  the  omstltutlonal 
right  to  a  speedy  trial,  there  was  no  such 
deprivation  set  out  in  the  petition  as  would 
authorize  the  courts  to  hold  that  such  provi- 
sion of  the  constitution  had  been  violated. 

It  follows  from  what  we  have  said  that 
section  1374  is  a  subsisting  law.  and  not  In 
conflict  with  any  constitutionaJ  provision, 
and  that  under  the  statement  of  the  Issues, 
as  shown  by  the  extract  from  relator's  brief 
hereinbefore  set  out  the  demurrer  to  the  pe- 
tition should  have  been  sustained.  The  order 
granting  the  writ  of  prohibition  will  be  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  sustain  tlia  demurrer  to  the  petition. 

STILES  and  ANDERS,  JJ.,  concur.  DUN- 
BAR, 0.  J.,  dissents. 


ALLISN  et  aL  v.  HIGGINS. 
(Supreme  Coart  of  Washington.  Aug.  3, 1894.) 

EJBCTMEST— Pl.AlNTIfF'8  TiTLB— PLEADISO. 

Under  Code  Proc.  {  632,  providing  that 
aefendnnt  in  ejectment  cntmot  show  any  estate 
in  himself  or  another  without  specially  plead- 
ing it  a  general  denial  admits  that  he  is  a 
trespasser  without  title,  and  plaintiff,  upon 
proof  that  the  promisee  had  beeu  allotted  him 
in  partition,  is  entitled  to  recover,  though  de- 
fendant was  not  a  party  to  the  partition. 

Appeal  from  superior  court  Pierce  county; 
Emmet  N.  Parker,  Judge. 

Ejectment  by  Seymore  R.  Allen  and  John 
B.  Slavin  against  Jennie  Hlggins.  There  was 
Judgment  for  plaintiffs,  from  which  defend- 
ant appeals.  Affirmed. 

Joim  P.  Jndson,  for  appellant  Ben.  Sheeks 
and  G.  H.  DUlon,  for  respondeDls. 

DUNBAR,  0.  J.  This  Is  an  action  of  eject- 
ment The  complaint  alleged  that  the  plain- 
tiffs were  the  owners,  seised  in  fee,  and  enti- 
tled to  the  possession  of  the  tract  of  land 
in  dispute;  that  wiille  they  were  such  owners, 
and  so  seised  and  posseted,  and  entitled  to 
the  possession,  defendant  without  right,  en- 
tered into  and  upon  the  same,  thereby  omt- 
ing  and  ejecting  plaintiffs  therefrom,  and  con- 
tinued to  withhold  possession  therefrom;  al- 
leged the  damages,  value  of  the  rents,  profits, 
etc.  The  answer  was  a  general  denial.  The 
plaintiffs  claimed  title  from  two  sources, — 
one,  as  the  successors  of  the  interest  of 
Gewge  Laviney;  and  the  other,  by  convey- 
ance from  the  Worklngmen's  Joint-Stock  As* 
sociaticoi.  Defendant  did  not  offer  any  evi- 
dence. The  question,  therefore.  Is,  did  plain- 
tiffs make  a  prima  fade  case?  Appellant  eon- 
tends  that  a  general  denial  puts  in  issue  every 
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material  allesntlon  contained  In  the  oom- 
iStfint,  and  that,  under  such  denial,  plaintiffs 
must  prove  every  fact  essential  to  recovery, 
and  defendant  may  prove  any  facts  which  de- 
feat plaintiffs'  right  to  recover.  Under  the 
provisions  of  our  Code  of  Procedure  (section 
532)  hi  an  ejectment  proceeding,  "the  defend- 
ant shall  not  be  allowed  to  give  In  evidence 
any  estate  in  himself  or  an<ither  In  the  prop- 
erty, or  any  license  or  right  to  the  possession 
thereof,  unless  the  same  be  pleaded  in  his 
answer,  and  if  so  pleaded,  the  nature  and 
duration  of  such  estate  or  license  or  right  to 
the  possession  shall  be  set  forth  with  the 
certainty  and  particularity  required  In  a  com- 
plaint" Consequently,  the  testimony  ofCci'cd 
In  this  case  was  Inadmissible  under  the  plead- 
ings In  this  case  by  defendant  to  defeat  the 
rights  of  the  plaintiffs.  The  defendant  in  this 
action,  then,  so  fEtr  as  the  pleading  or  the 
proof  is  concerned,  was  a  trespasser,  withojt 
any  right  whatever;  and,  if  plaintilTs  bad 
rjiy  legal  right  at  all,  it  was  a  superior  right 
It  had  been  decreed  by  the  probate  court  that 
the  premises  descrilied  in  the  complaint  es- 
cheated to  the  state.  This  decision  of  the 
probate  court  was  set  aside  by  the  superior 
court  of  the  state.  Afterwards  partition  pro- 
ceedings were  Instituted  in  the  United  States 
drouit  court,  the  result  of  which.  It  seems  to 
us,  was  to  settle  this  case  in  favor  of  the 
respcmdents'  ccmtention.  In  that  proceeding 
the  respondent  Allen,  three  of  the  original 
grantees,  D.  B.  Hannah,  administrator  of  the 
estate  of  George  Laviney,  deceased,  and  all 
persons  claiming  as  purchasers  from  the  four- 
teen grantors,  were  madt  parties;  and,  evan 
If  there  was  a  break  in  the  title  of  the  gran- 
tors, all  the  parties  in  Interest  were  before 
the  United  States  court,  and  were  boimd  by 
the  decree  which  was  made,  whereby  the 
property  was  partltloued  between  the  tenants 
in  common,  and  whereby  the  Lavinoy  interest 
was  set  off  and  decreed  to  respondent  Allen; 
and  we  think  tlie  contention  of  the  ro?pond- 
ents  is  correct  that,  even  If  all  the  parties 
were  not  Ijeforo  tlie  court,  still  there  were 
three  of  them,  and  the  plaintiff  Allen  became, 
by  said  decree,  a  tenant  in  common  with  said 
grantees.  If  this  be  true,  tben  a  tenant  in 
common  is,  as  against  every  person  but  bis 
cotenant  entitled  to  the  possession  of  every 
part  of  the  common  laud,  nnd  may  recover 
ihe  possession  of  all  such  laud  in  an  action  nf 
rjiK'tmcnt  brought  agnlnst  a  stranger  to  the 
i-ommon  title.  Freem.  CoteiL  (2d  Ed.)  S  -"WS; 
Touchard  T.  Crow,  20  Cal.  150;  Williams  v. 
Sutton,  43  Cfll.  65.  The  proceeding  against 
the  state  in  which  the  title  was  decreed  to 
ho  In  the  respondent  Allen  was  a  proceeding 
in  rem,  and  the  decree,  being  In  rem,  was  con- 
clusive and  binding  nprm  the  defendant.  Ky- 
m  V.  Fergusson,  3  Wash.  St.  350,  28  Pac.  910. 
The  Judgment  win  be  affirmed. 

ANT>ERS,  SCOTT,  HOYT,  and  STILK8, 
13.f  concur. 


THYGESBN  et  nx.  T.  NEUFELDBR.* 
(Supreme  Court  of  'Washington.  Aug.  4,  ISM.) 

COMMCNITX  FropBKTT— ASSIOKHXNT  BT  HCSUXO 

Alone — Validity. 
A  hnsband,  in  the  absence  of  fraud,  may 
assign  ail  the  community  property  for  the  ben< 
efit  of  community  creditors  without  the  wife 
joining  in  the  deed,  though  a  statute  provider 
that  no  conveyance  or  iucumbrauce  of  the 
community  real  estate  shall  be  valid  unless 
the  husband  and  wife  join  in  the  malting  there- 
of,  as  such  assignment  is  only  a  surrender  of 
the  property  into  the  custody  of  the  court,  to 
be  applied  as  the  law  requlrea. 

Appeal  from  Buperlor  conrt;  Whatcom 
county;  John  R.  Winn,  Judge. 

AcUon  by  ChrUtian  Tbygesen  and  wife 
against  E.  C.  Neufeltter.  There  waa  a  Judg- 
ment for  petitioners,  and  defendant  appeala. 
Reversed. 

Strndwlck  &  Peters  and  Dorr.  Hadtor  & 
Hadl^,  for  appellant  BnuMb  Brown  & 
Cleveland,  for  respondents. 

HOYT.  J.  Christian  Thygesen  made  a 
deed  of  assignment  under  the  provisions  of 
Che  Insolvency  act  of  March  G.  1890.  The 
assignee  named  Uia*eln  having  failed  to  qual- 
ify, the  appellant  was,  In  pursuance  of  the 
proTlstons  of  the  statute,  appointed  aasljmee, 
nnd  qualified  and  entered  npon  the  <li8- 
charge  of  his  duties  aa  auch.  As  a  part  of 
the  assets  of  the  estate,  he  collected  certain 
moneys  due  npon  a  lease  which,  before  the 
execution  of  the  deed  of  assignment,  bad 
been  made  by  said  Ohriatlan  Tbygesen  to 
one  Brown  and  one  Carter.  Ttaereaifter  aald 
Christian  Thygesen  and  Karen  M.  Thygeaen, 
his  wife,  filed  their  petition  Id  the  superior 
court  In  the  assignment  proceeding,  and 
prayed  that  the  assignee  should  be  required 
to  account  for  and  pay  ow  to  them  the 
money  so  collected.  The  superior  court  made 
an  order  granting  the  prayer  of  the  petition, 
from  which  this  appeal  has  been  prosecuted. 

Appellant  relies  upon  several  propositions 
as  furnishing  reasons  for  the  reversal  of 
the  order,  the  first  and  most  Important  one 
being  that  the  deed  of  the  Insolvent  debtor, 
although  his  wife  did  not  Join  In  the  execu- 
tion thereof,  was  effectual  to  convey  to  his 
assignee  In  trust,  ptn^uant  to  the  act  alrave 
cited,  the  community  real  estate  for  the  pay- 
ment of  the  commxmlty  debts.  If  this  con- 
tention of  the  appellant  Is  sustained,  the  re- 
sult win  be  a  reversal  of  the  order;  for  It 
is  conceded  that  the  real  estate  for  the  use 
of  which  the  rent  was  paid  was  commnnlty 
property,  and  it  is  also  conceded  that  the 
debts  which  have  been  proved  In  the  insol- 
vency proceeding  were  those  of  the  commu- 
nity. If  the  deed  of  assignment  executed  oy 
the  husband  alone  Is  to  be  construed  as  a 
conveyance  of  the  property  therein  described 
to  the  assignee  named  therein,  for  the  pur* 

*  Rehearing  |;>ending. 
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pose  of  having  It  applied  to  the  payment  of 
liis  UebtH,  it  is  clear  that  It  cannot  have  force 
so  far  as  the  community  prcportyis  concwn- 
ed.  In  other  words,  If  the  asslRument  therein 
made  is  to  Im;  treated  simply  as  a  conveyance 
at  common  law,  and  the  provisions  of  the  »:  't- 
ute  applied  thereto  In  aid  of  the  comnion-!aw 
assignmeut  thc.reby  created,  the  property  of 
the  community  could  not  be  conveyed  there- 
by. The  effect  of  deeds  of  assignment  un- 
der this  statute  had  been  ali-eady  determined 
by  this  court.    In  Bank  v.  Van  Wairenen. 

"Wash.  St  172,  I'U  I'ac.  253,  we  held  that 
the  former  law  upon  the  subject  was  one 
providing  for  the  application  of  all  the  in- 
solvents estate  to  the  payment  of  his  debts, 
and  that,  when  once  set  in  motion  by  the 
action  of  the  debtor,  it  passed  to  the  assignee 
all  of  his  properti',  whether  set  out  In  the 
sebeduiea  or  uot;  and  in  Alaiisdeld  v.  Bunk, 

5  Wash.  6t}y,  32  Pac.  789,  900,  we  held  that 
the  law  imder  consideration  had  taken  the 
place  of  the  former  one,  and  that  proceed- 
ings thereimder  were  for  a  like  piurpose,  and 
that  the  right  to  all  of  the  property  of  the 
debtor  pasaed  to  the  assignee  or  to  the  court 
In  which  the  proceedings  were  Instituted,  for 
the  beuefit  of  the  credltw's,  regardless  of  the 
(question  as  to  whether  or  not  all  of  such 
property  was  set  out  in  the  deed.  It  is 
tlierefore  unnecessary  for  us  to  further  con- 
aider  the  Question  as  to  the  natm*e  of  the 
proceeding  under  the  insolvency  act  in  ques- 
tion. It  is  now  the  settled  law  of  the  state 
that  it  Is  but  one  of  the  means  by  which  an 
insolvent  debtor  may  surrender  to  the  court 
all  of  bis  property,  for  the  puriwse  of  having 
it  applied  to  the  payment  of  his  debts.  This 
being  BO,  the  important  question  is  presented 
for  our  decision  as  to  whether  or  not  the 
husband  can  alone  put  in  motion  the  ma- 
chinery of  the  act  for  the  benefit  of  the  com- 
mnnlty.  and  for  the  purpose  of  paying  its 
debts. 

In  the  case  of  Improvement  Co.  v.  Sag- 
meister,  4  Wash.  710,  30  Pac.  l(Xi8,  we  held 
that  a  judgment  against  the  husband  for  a 
liability  incurred  In  the  prosecution  of  his 
ordinary  business  was  prima  facie  one  which 
would  bind  the  community,  and  that  com- 
munity property  might  be  sold  in  satisfaction 
thereof.  See,  also,  Calhoun  v.  Lcary,  6 
Wash.  17,  32  Pac.  1070;  Abbott  v.  Wetherby, 

6  Wash.  507,  33  Paa  1070.  From  what  was 
said  in  these  cas^,  it  appears  that  the  only 
question  which  was  opt>n  for  investigation  by 
the  wife  was  as  to  the  character  of  the  in- 
debtedness. Though  it  was  prima  taclc  that 
of  the  community,  she  could,  before  or  after 
Judgment,  overcome  the  iHresumption  by 
showing  afllrmatively  that  it  was  not  the 
debt  of  the  community;  and  this  was  all 
she  could  do  to  protect  the  community  prop- 
erty. If  she  could  not  show  that  the  debt 
was  not  a  community  one,  she  could  in  no 
manner  resist  the  enforcement  of  the  process 
of  the  court  against  the  community  property. 
In  satisfaction  of  the  Judcment  rendered 
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thereon;  from  which  It  will  follow  that,  tu  a 
case  like  the  one  at  bar,  each  of  the  sev* 
era!  creditors  coxUd  have  prosecuted  his  claim 
to  Judgment  against  the  husband  alone,  and 
had  satisfaction  thereof  by  levy  and  sale  of 
the  community  property.  Not  only  vcould  the 
creditors  have  had  this  right,  btrt  the  hus- 
band, for  the  purpose  of  saving  expense, 
could  have  gone  into  court,  and  confessed 
Judgment  upon  each  of  the  claims,  with  the 
same  effect.  The  only  difference  between  a 
Judgment  by  confession  and  one  in  a  regu- 
larly prosecuted  action  would  have  been  as 
to  fee-  question  of  good  f  alte  on  the  part  of 
the  husband  and  the  creditor;  and.  It  hav- 
ing been  establish»d,  aueh  Judgment  could 
be  enforced  against  the  community'  property 
the  same  as  any  other.  It  follows  that  the 
latM-est  of  the  wife  in  the  community  prop- 
erty Is  contingent  upon  the  state  of  the  af- 
fairs of  the  community  as  conducted  by  the 
husband.  Tlils  being  so,  and  it  being  within 
the  power  of  the  creditors,  without  any  act 
on  the  paii:  of  the  wife,  either  negative  or  af- 
firmative, to  subject  the  property  of  the 
community  to  the  debts  Incurred  by  the  hus- 
band in  the  prosecution  of  Its  business,  we 
see  no  reason  why  he  should  not  be  allowed 
to  save  the  expense  Incident  to  the  prosecu- 
tion of  the  sev^al  claims- of  the  creditors, 
and  at  the  same  time  do  Justice  between 
them,  by  voluntarily  placing  all  of  the  prop- 
erty  of  the  community  in  the  custody  of  the 
court  for  the  benefit  of  such  creditors.  Of 
course,  his  action  In  this  behalf  would  be 
open  to  attack  by  the  wife,  If  not  Ingoodfalth; 
and  it  would  also  always  be  open  to  her  to 
see  that  the  community  property  was  not  ap- 
plied to  the  payment  of  other  than  community 
debts;  and.  with  these  rights  reserved  to  her. 
It  would  seem  that  her  Interests  and  those  of 
the  community  and  of  the  public  would  be 
best  subserved  by  the  right  to  thus  apply  the 
community  property  to  the  payment  of  these 
debts  being  recognized  in  the  husband. 

But  It  is  contended  on  the  part  of  the 
respondents  that  to  give  to  the  deed  of  the 
husband  alone  any  force  whatever  is  in  vio- 
lation of  our  statute,  which  provides  that 
no  conveyance  or  incumbrance  of  the  com- 
munity real  estate  shall  be  valid  unless  the 
husband  and  wife  Join  In  the  making  there- 
of. If  this  deed  comes  within  the  Inhibitions 
of  this  statute,  It  Is  undoubtedly  void;  but, 
in  our  opinion,  it  does  not.  As  above  suggest- 
ed, we  think  that  it  Is  not  a  deed  or  an  incum- 
brance of  the  property,  in  the  ordinary  sense. 
On  the  contraJ'y>  it  is  but  a  surrraider  of 
the  same  Into  the  custody  of  the  court,  for 
the  purpose  of  having  It  applied  as  the  law 
requires  it  to  be;  and,  if  there  Is  any  sur- 
plus remaining.  It  would  be  returned  to  the 
community.  The  papor  executed  by  the  hus- 
band should  therefore  be  considered,  not  as 
a  conveyance,  but  as  one  of  the  methods  by 
which  the  property  may  be  subjected  to  the 
community  debts;  and,  it  being  In  tbe  power 
ta  the  hvaband  to  oontcact  each  debts  In  tbe 

Digitized  by  Google 


6t4 


PAdBlO  BnPORTBB,  YcL  87. 


(Wash 


prowentloa  «e  the  bmtneH  of  tte  eunmo- 
nlty^  It  Is  within  hla  power  to  art  on  foot  tbo 
macMwx  of  the  law  by  whlcii  Ita  property 
taaj  be  applied  to  their  paymmt  The  title 
to  the  flommonltr  real  estate  passed  to  the 
appellant  as  assignee  In  the  ineolTency  pro- 
ceeding, and  he  rl^tfully  collected  the  lent 
as  a  part  of  the  assets  of  the  estatow  The  or* 
der  will  be  nmned,  and  the  cause  remand- 
ed, with  Inatmctlona  to  dismiss  the  petition 
of  Uw  resptrndentL 

DUNBAB,  a  and  STIL&8  and  AN- 
DERS, concur. 


(9  Wuh.  484> 
TURNER  et  nr.  v.  BELMNGHAM  BAT 

LUMBER  &  MANUF*a  GO.  et  aL 
(Sopreme  Gonrt  of  Washington.   Ang.  6. 1804.) 

Hhbakio**  Libit— Ekvobcbhkrt  or  Daoau— 
Pakties — Injdnctioh. 
Sale  nnder  a  Jadgment  foreclosing  a 
mechanic'i  lien  agitinst  commaoity  property 
will  Dot  be  enjoined  on  the  grouDd  that  the 
wUe  waa  not  a  party  to  the  aoit.  Hoyt,  J., 
iiiaeimtlng. 

Appeal  team  euperJor  conrt,  Wbatoom  ooan- 
tgr;  John  B.  Winn,  Judge. 

Action  by  E.  A.  Tumo'  and  wife  against 
the  Belli  ns ham  Bay  Lumber  A  Uanfactur- 
Ing  Company  and  others  to  enioln  a  sale  nn- 
ia  a  Judgment  fwedoslng  a  mechanic's  Uen. 
Thue  was  a  Judgment  for  def«idant%  from 
which  plaintiffs  apj>eal.  Affirmed. 

FaU*cbild  &  Rawson,  for  appellants.  Dorr, 
Hadley  &  Hadley,  for  respondents. 

STILES,  J.  In  a  suit  to  foreclose  a  Uen  for 
materials  rmnilshed  for  the  building  of  a 
house,  the  principal  respondeat  In  this  action 
made  the  appellant  E.  A.  Turner  a  party  de- 
fendant, bnt  did  not  make  his  wife  a  party. 
The  lien  notice  and  the  complaint  alleged  B. 
A.  Turner  to  be  the  owner  of  the  land  against 
which  the  lien  was  claimed.  The  answer  ad- 
mitted that  Turner  was  the  owner  of  an  'in- 
terest" in  the  land,  but  denied  that  he  was 
the  "owno*"  of  It  The  case  was  tried  by  a 
Jury,  which  found  specially  that  he  was  the 
owner.  Whether  it  was  suggested  at  the 
trial  that  he  was  a  married  man  or  not  does 
not  appear.  The  lien  was  foreclosed,  and  the 
property  ordered  sold;  and  now  come  hn»- 
band  and  wife,  and  in  this  action  seek  to 
have  the  sale  enjoined,  upon  the  sole  ground 
that  the  wife  was  not  made  a  party  defend- 
ant The  land  was  clearly  made  to  appear 
to  have  been  acquired  by  the  hueband,  afttf 
marriage,  by  purchase;  Nothing  appeared 
in  the  lien  notice  to  show  notice  of  the  mar- 
riage relation  of  the  Turoers,  as  in  Sagmels- 
ter  T.  Foss,  4  Wash.  320,  30  Pac.  80,  744;  and 
ttiough  one  of  the  defendants,  Whitney,  al- 
leged the  marriage,  as  was  done  In  Manu- 
facturing Go.  T.  MiUer,  a  Wash.  St  480,  28 
Pac.  1035.  no  Issue  of  that  kind  seems  to  hare 
been  submitted  to  the  Jnryt  unless  it  may  be 


supposed  to  hare  been  taiTolTea  la  tte  qw> 
dal  interrogatory,  to  which  It  was  answered 
that  B.  A.  Tomer  waa  Uie  owner.  There  la 
no  questloa  of  the  wife's  esttqipel  in  'Uils  case, 
since  the  evidence  shows  that  she  was  at  an 
times  within  the  Jnrisdlctlon,  and  that  when 
the  foreclosure  action  was  commenced  she 
was  actoally  living  lik  the  house  built  with 
respondents'  matertala.  Tbo  sole  qneatton  la, 
does  the  complaint  state  facts  which  shoald 
cause  the  decree  to  be  bdd  ToldT  The  wife, 
under  the  decisions  ot  tUs  court,  was  a  neces- 
sary party  to  the  foreclosure  proceeding; 
and,  unless  she  was  made  a  defendant,  no 
Judgment  could  be  entered  by  the  conrt,  ap- 
on  which  a  sale  could  be  made  that  would 
bind  a  purchaser  to  take  the  nropoty.  Our 
practice  act  requires  that  the  wife.  In  aneh 
a  case,  be  made  ft  defendant;  and  the  gen- 
eral  practice  of  courts  Is,  and  always  has 
been,  whoever  proceedings  were  taken  under 
which  the  tifle  of  real  estate  would  be  chan- 
ged as  a  result  thereof,  to  require  an  par- 
ties whom  the  record  showed  were  Interested 
In  the  subject-matter  of  the  action  to  be 
brought  in,  either  as  plalntlffa  or  defendants. 
In  order  that  a  complete  disposition  of  the 
whole  matter  might  be  maintained,  and  a  per- 
fect title  passed  to  the  purchaser.  But  It 
has  nevo"  been  held  that  an  action  to  tor»- 
close  a  lien  of  this  kind,  where  some  neeea* 
sary  party  was  either  acddentaDy  or  xmrpoae- 
ly  omitted,  waa  void,  nor  have  we  any  prece- 
dent dted  to  ua  for  a  holding  that  the  cxe> 
entlon  of  a  decree  against  such  parties  as 
were  before  the  court  ought  to  be  enjoined. 
The  reason  for  this  Is  that  the  parties  not 
brought  in  are  In  no  manner  bound  by  the 
Judgment  and  their  rights  cannot  be  In- 
terfered with  throngh  Its  operation.  Jcmes, 
Mortg.  H  1304,  1805;  WUtsie,  Forec  Mortg. 
H  116. 117;  PhU.  Mech.  Llena,  |  SOS. 

It  Is  not  necessary  f w  ua  to  enter  upon  a 
discussion  of  what  might  be  the  reeult  If  the 
land  involred  In  this  suit  should  be  sold  un- 
der a  decree  against  the  husband  alone.  We 
shall  not  presume  that  any  such  thing  win  be 
done,  now  it  has  been  fnlly  disclosed  that  a 
necessary  party  has  been  omitted  from  the 
foreclosure  proceeding. 

So  far  as  appdiants  In  this  aetkm  are  eoii- 
eemed.  It  was  not  necessary  for  them  to  re- 
sent to  this  action  to  pnaerye  whatevw  rights 
they  may  have  outside  of  the  decree;  and.  If 
they  anticipate  that  the  eucntion  of  the  de- 
cree without  Mrs.  Tumor's  being  a  parly  to  it 
win  Injuriously  affect  thdr  Interesta,  aU  that 
they  need  do  Is  to  apply  to  the  conrt  which 
made  the  decree  to  set  It  aside,  or  to  sospend 
it  and  let  her  in  to  defend  the  action  upon  its 
merits.  On  the  other  hand,  it  is  not  to  be 
presumed  that  the  Judgment  creditor  will  at- 
tempt to  proceed  with  a  sale  under  the  de- 
cree, now  that  the  ezistrace  of  Mrs.  Turner 
Is  disclosed,  and  thereby  reap  the  barren  re- 
sults of  a  sale  which  would  be  binding,  at  the 
most  upon  only  one  of  two  equalfy  ueceaaary 
partlea  def endantp  bat  that  It  wOl  itnslt  Tok 
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antarlly  open  the  Judgment,  make  Jfi^n.  Tur- 
ner a  party  defendant,  and  proceed  with  the 
cause  to  a  point  where  It  can  obtain  a  decree 
under  which  a  perfect  title  can  be  made  in 
case  of  sale.    Judgment  affirmed. 

DUNBAR,  C.  J.,  and  ANBERS,  J.,  concur. 

HOYT,  J.  (dissenting).  As  It  is  conceded 
that  no  title  would  pass  by  a  snle  under  the 
decree.  I  can  see  no  good  reason  why  snch 
sale  shoald  not  he  enjoined. 


MARX  et  Bt.      PARKI.  X  tt  al* 
(8npr«ne  Court  of  'Washington.   Aug.  6, 1894.) 
aAKXisHHEST— CiTT  Pujrris  iiT  Haxdb  of  Otn- 

OKR— iHTBaVBSTION. 

1.  City  funds  deposited  in  a  baolc  by  the 
city  marehal  to  the  credit  of  the  citr  are  not 
subject  to  garuisbmeut  on  a  personal  judg- 
ment against  snch  marshal. 

2.  An  officer  Intmsted  with  public  funics, 
and  required  to  give  a  bood  for  tlie  proper  di»- 
position  thereof,  is  not  a  debtor  with  title  to 
the  funds,  but  is  a  bailee,  subject  hy  statute 
to  a  strict  accountability. 

8.  It  was  error  for  the  court  of  Its  own 
motion  to  requite  the  dty  owning  such  funds 
to  M>poar  aa  InterTener. 

Appeal  from  eapertux  court,  Whatcom  coun- 
ty; Jobn  R.  Winn,  Tndge. 

Action  Daniel  Han  and  B.  O.  Jorgen- 
son,  ooportnerB,  against  W.  B.  Paiicer,  city 
mareaial,  and  the  First  National  Bank  of 
FalrtiETen,  garnldiee,  to  sabject  deposits  ot 
dty  funds  to  the  p^ment  of  a  Jndgmoit 
against  W.  S.  PaAer.  Judgment  tor  plain- 
tifflB,  and  defendants  appeal.  Serersed. 

Albert  Sherman,  City  Atty.,  and  Kerr  & 
HcCord,  for  appellants.  Alexander  &  Alex- 
ander, for  respondents. 

STII^ES,  J.  Marx  &  Jorgenson,  having  ob- 
tained a  judgment  tor  mon^  against  W.  S. 
Parker,  summoned  the  First  National  Bnnk 
of  Falrharen  aa  a  garnishee.  The  bank  an- 
swered that  It  had  an  account  with  Farker 
as  a  depositor,  wherein  he  was  credited  with 
$S4S.14;  hat  it  alleged  that  the  money  depos- 
ited was  money  of  the  city  of  Falrhaven, 
which  Parker,  as  marshal  of  that  d^,  had 
collected  hi  his  official  capacity,  and  this 
fbct  at  the  hearing.  It  established  to  a  moral 
certainty.  The  account  was  kept  In  the  Indl- 
▼Idual  name  of  Paiker,  but  It  was  understood 
that  none  but  city  mon^  would  be  deposited 
in  that  accoont,  and  that  none  bnt  checks  in 
fiiTor  of  fhe  dty  treasurer  wonld  be  drawn 
against  It  Btin,  it  was  In  no  sense  a  spedal 
deposit,  but  tite  money  ttos  used  by  the  bank 
for  Ita  own  purposes,  with  the  understanding 
ttiat  It  would  be  required  at  the  expiration  of 
each  month,  when  the  statute  required  the 
marshal  to  settle  with  the  treasorer.  Oen. 
Bt  f  655. 

It  was  error  for  the  court,  of  Its  own  mo- 
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tlon,  to  require  Qie  diy  of  FaliiuLven  to  ap-. 
pear  as  an  Intervener.  It  would  have  neither 
gained  nor  lost  by  the  result  of  the  proceed- 
ing. Horn  V.  Volcano,  etc.,  C!o.,  13  Col.  62. 
It  was  a  proper  case  for  an  Interpleader  on 
the  motion  of  the  bank,  undo:  Code  Proc. 
S  156,  but  no  such  motion  was  made.  There- 
fore the  dty  must  go  out  oC  the  case,  in  any 
event.  The  disposition  of  this  case  depends 
upon  the  settlement  of  two  questions:  (1) 
What  were  the  rights  of  respondents  as 
plaintiCfs  In  the  garnishment  proceeding? 
(2)  What  relation  did  Parker,  as  marshal, 
bear  to  the  city  of  Falrhaven  touching  the 
money  collected  by  hlra  and  deposited  with 
the  bank? 

1.  It  is  a  general  rule  in  garnishment  that 
the  plaintiff  can  obtain  no  greater  beneficial 
relief  against  the  garuishee  than  the  judg- 
ment debtor  would  be  entitled  to,  and  that 
if  the  debtor's  recovery  would  be  limited  to 
a  more  legal  title,  without  beneficial  interest 
or  right  of  enjoyment  in  himself,  the  pro- 
ceeding must  fall.  A  Judgment  credllor  can- 
not have  his  debt  satisfied  out  of  property 
held  In  trust  for  another,  no  matter  how  com- 
pletely hia  debtor  may  have  exerdsed  ap- 
parent ownership  over  It,  unless  It  was  upon 
the  fiilth  of  such  ownership  that  the  credit 
was  given.  Wade,  Attachm.  §  416;  Morrill 
V.  Raymond,  28  Kan.  415;  Bank  v.  King,  57 
Pa.  St  202.  mierefore.  If  the  deposit  In  the 
bank  was,  in  equity,  the  property  of  the  city, 
although  It  stood  In  Parker's  name,  respond- 
ents had  no  right  to  a  Judgment  against  the 
gami^ee. 

2.  The  respondents  present  several  proposi- 
tions, supported  by  authority,  to  the  effect 
that  a  custodian  of  public  funds,  who  is  re- 
quired by  law  to  give  a  bond  for  the  proper 
disposition  of  the  moneys  coming  to  his 
hands,  is  not  a  mere  bailee,  but  is  a  debtor; 
and  the  argument  Is  drawn  llicrc&om  that' 
the  money  which  be  receives  Is  his,  and  can 
be  applied  to  the  payment  of  his  debts.  The 
gen^l  rule  Is  conceded  to  be  that  an  agent 
can  under  no  circumstances  so  deal  with  bis 
prlndpal's  property  or  money  that  the  former 
cannot  as  against  him,  follow  and  recover 
It,  Its  proceeds,  whatever  shape  he  may 
have  caused  It  to  take;  and  an  persons  into 
whose  bands  the  prlndpal's  property  or  its 
proceeds  may  come,  with  notice  of  its  char^ 
aeter,  are  likewise  responsible  to  falm  in  a 
proper  action.  National  Bank  t.  Insurance 
Co.,  104  U.  S.  64;  Bank  v.  King,  supra;  Van 
Alen  T.  Bank,  52  N.  T.  1;  Overseers  of  the 
Poor  T.  Bank  of  Virginia,  2  Grat  544;  Mead- 
owcroft  T.  Agne>w,  89  lU.  Now,  a  col- 
lector or  treasurer  of  a  munldpal  corpora- 
tion, without  bond  and  without  statutory  ob- 
ligations, would  at  common  law  be  a  mere 
bailee,  and  the  rules  governing  ballnients 
would  aN>ly  to  him  the  same  as  any  other 
agent;  but  it  is  universal  that  such  officers 
are  required  to  give  bonds,  and  that  statutes 
govern  thdr  liability,  and  out  of  this  fact 
have  grown  many  cases  which  seem  at  first 
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glance  to  snstain  the  view  that  thejr  are  debt- 
on,  and  not  bailees,  and  that  the  money  ihey 
receive  Is  their  own.  In  Inhabitants  of  Cole- 
rain  T.  Bell,  9  Mete.  (Mass.)  409.  tt  -was  said: 
"The  specific  money  recelyed  by  a  collector. 
In  the  collection  of  taxes,  Is  his  money,  and 
not  that  of  the  town."  In  Inhabitants  of  Han- 
cock y.  Hazzard,  12  Cush.  112,  the  court,  speak- 
ing of  a  collector  of  taxes,  said:  "His  obli- 
gation Is  not  regulated  by  the  law  of  bail- 
ments, and  the  cases  cited  to  that  effect  are 
not  applicable.  He  ia  a  debtor,  an  account- 
ant" In  Egremont  v.  Benjamin,  125  Mass. 
15,  concerning  a  town  treasure-,  the  expres- 
sion was  used:  "He  was  not  a  bailee  of  the 
moneys  received,  but  an  accountant"  Hal- 
bert  V.  State,  22  Ind.  125,  declared  it  to  be 
well  established  that  a  public  officer  required 
to  give  bond  for  the  proper  payment  of  mon- 
eys coming  Into  his  hands  officially  Is  not  a 
mere  bailee  of  the  money.  Rock  v.  Stinger, 
36  Ind.  346,  held  that  the  technical  legal  title 
to  money  In  the  hands  of  a  township  trustee 
was  in  himself,  and  that  a  loan  of  such  mon- 
ey did  not  constitute  an  Illegal  transaction; 
and  so.  In  Shelton  v.  State.  53  Ind.  331,  It 
was  ruled  tliat  there  could  be  no  recovery 
against  a  county  treasurer  for  Interest  re- 
ceived by  him  on  deposits  of  county  funds 
in  a  bonk,  because  the  money  received  by 
him  became  his  own  money.  This  case  notes 
the  absence  of  statutory  provisions,  which 
wIU  be  spt^en  of  hereafter.  Perley  v.  Mus- 
kegon County,  32  Mich.  131,  contains  an  elab- 
orate review  of  the  subject  in  an  action  for 
money  had  and  received  against  third  persons 
alleged  to  have  received  and  used  money 
furnished  by  a  county  treasurer  out  of  coun- 
ty  moneys  In  his  hands,  and  it  was  held  that 
the  officer  was  not  a  bailee  merely,  and  that 
the  action  brought  would  not  lie;  yet  the 
opinion  strongly  Intimates  that  an  action  on 
the  case  or  a  bill  In  equity  might  be  sustain- 
ed. So  far  has  the  argument  drawn  from 
these  cases  been  carried  that  in  State  v. 
Keim.  8  Neb.  63,  It  was  hdd  that  the  state 
could  not  recover  money  deposited  by  its 
treasurer  In  a  bank,  on  the  ground  that  It 
was  a  loan  of  money  prohibited  by  statute, 
and  not  the  result  of  a  c(Hi8piracy  to  obtain 
public  money;  and  in  Bank  v.  Gandy,  11  Neb. 
431.  8  N.  W.  566,  a  Judgment  creditor  of  a 
county  treasurer  was  awarded  Judgment 
against  a  banic,  ss  garnishee,  of  funds  de* 
posited  with  It  by  the  officer,  as  treasurer. 
The  statute  made  it  a  crime  for  the  treasurer 
to  loan  public  money,  and  the  bunk  was  held 
to  be  estopped  to  set  up  the  fact  that  it  had 
assisted  in  tba  accomplishment  of  the  for- 
bidden act  A  leading  case  on  this  subject  I 
is  U.  S.  V.  Prescott,  3  How.  678,  where  It  ! 
was  said  In  an  action  on  the  bond  of  a  re- 
ceiver of  public  moneys:  "This  is  not  a  case 
of  bailineut,  and  consequently  the  law  of 
1>aUmeut  does  not  apply  to  It.  The  liability 
of  the  defpmlant  rises  out  of  his  official  bond 
and  principles  which  are  founded  upon  pub- 
lic policy."  The  case  last  cited  was  ftdlowed 


In  n.  S.  V.  Morgan,  11  How.  154,  and  TT.  & 
V.  Dashiel,  4  Wall.  182;  but  TJ.  S.  v.  Thomas, 
IS  WalL  337,  cleared  the  atmosphere  sur- 
rounding the  point  In  discussion  to  a  rtrj 
great  extent  The  decision  In  that  case,  re- 
viewing the  tormee  federal  cases,  li^d  that 
a  collector  of  the  gov0'nm«kt  was  a  bailee, 
but  that  the  policy  of  the  acts  <tf  congteBB 
had  exacted  from  him  a  more  strict  accounta- 
bility than  the  common  law  Imposed  upon 
the  ordinary  bailee.  The  opinion  refen  v>. 
acts  of  congress  restricting  the  authcHi^  of 
depositaries  of  pnUlc  moneys.  Including  pro- 
hibition against  depositing  In  banks,  and 
declaring  curtain  acts  to  constitute  a  crime. 
It  finds  the  rule  to  be  nearly  al»olute  that 
the  officer  Is  responsible  for  government  mon- 
ey, but  It  proceeds:  "StIU  they  are  nothing 
but  bailees.  To  call  them  anything  else, 
when  they  are  expressly  f<vbidden  to  touch 
or  use  the  pnbllc  money  except  as  directed, 
would  be  an  abase  of  t«-ms.  But  they  are 
special  bailees,  subject  to  special  obligatlcns. 
It  is  evident  that  the  ordinary  law  of  bail- 
ment cannot  be  Invoked  to  determine  the  de- 
gree of  their  responsibility."  It  seems  to  us 
that  every  one  of  the  earlier  cases  cited, 
where  the  expression  was  used  that  such 
and  such  an  officer  was  not  a  bailee,  a 
mere  bailee,  or  was  a  debtor,  must  be  regard- 
ed from  the  standpoint  of  the  court  and  the 
particular  case.  They  wore,  one  and  all, 
cases  where  suit  had  been  brought  upon 
the  bond  of  the  officer,  and  he  was  attempt- 
ing to  excuse  his  defanlt  because  be  had 
lost  the  money  by  robbery,  or  from  some  oth- 
er cause  ova*  which  be  claimed  to  have  bad 
no  controL  But  In  every  such  case  It  was 
held  that  his  liability  was  absolute,  and  the 
true  reason,  under  17.  S.  v.  Thomas,  supra, 
must  be,  not  that  he  was  any  the  less  a 
bailee,  but  that  the  statute  Imposed  upon  him 
a  measure  of  duty  larger  than  that  found  In 
the  common  law.  If  the  courts  of  the  state 
adhered  to  the  view,  broadly  stated  In  36 
Ind.,  that  the  money  in  the  hands  of  a  county 
treasurer  Is  his  own  money,  how  Is  It  that 
the  sole  case  which  Is  cited  that  such  money 
can  be  applied  to  the  payment  of  his  Indi- 
vidual debts  Is  foimd  In  Nebraska?  Why  do 
we  not  see  creditors  of  such  officers  sending 
the  sheriff  into  the  very  safe  of  the  county 
treasurer,  and  taking  Uierefrom  the  money 
which  l)elong8  to  the  treasurer  upon  execu- 
tion against  him?  Why  are  no'  army  pay- 
masters stopped  on  the  road,  and  required, 
by  supplemental  proceedings,  to  pay  their 
debts  out  of  the  money  in  their  hands  for 
the  payment  of  troops?  No  lawyer  would 
think  of  such  a  proceeding  for  one  momeut 
because  the  money  In  their  bands  belongs  to 
the  public,  and  not  to  themselves;  and.  if  the 
money  in  tlie  hands  of  the  officer  is  thus  ex- 
empt, what  can  there  be  in  his  depositing  it 
in  a  bank,  or  loaning  it  to  an  Indivldnal, 
which  changes  his  ownership  of  it  or  of  the 
debt  created  by  his  deposit  or  loan?  Any 
prlndpal  whose  ageat  conv^ti^or  depotits  oc 
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loans  Ilia  money  can  contfnae  to  look  to  tbe 
agent,  and  compel  repayment  by  talm  as  a 
debtor;  but  he  Is  not  bound  to  do  bo  vben 
the  person  receiving  it  has  knowledge  of  the 
rdations  of  the  principal  aad  agent.  Nor 
la  tiiere  anything  In  the  fiiet  that  states  or 
nmnldpal  corporations  retioire  bonds,  which 
Increase  the  certainty  that  their  agenta  will 
faithfolly  account,  which  should  deprlTe  them 
of  the  commoit^v  rl^  of  private  srind- 
pala  In  similar  transactions. 

Again,  w«  have.  In  thia  atatSk  laws  which 
are  folly  equlvaloit  to  the  acts  of  congress 
referred  to  as  restricting  tha  authority  of 
federal  depositaries,  with  the  exception  that 
deposits  in  banks  are  not  expressly  forbid- 
den; for  section  67  of  the  Peiwl  Code  makes 
It  a  tAmy  tot  any  offloer  to  un  any  por- 
tion ct  the  pattUc  mxoiey  Inlmsted  to  him  In 
any  mann»  at  t<x  any  purpose  not  author- 
teed  by  law,  which  la  the  same  as  a  prohibh 
tioD  against  vatng  it  meofft  as  antluMdaed  by 
law.  Undor  the  NrinraAa.  case  dted,  It  was 
held  that  a  d^ioslt  <a  soch  funds  In  a  bank 
woidd  be  a  teeach  of  the  bond  of  the  offlcw 
and  a  TMatkm  <jt  a  penal  statute  dmllar 
to  ours,  nils  may  be  correct,  but  we  do  not 
bdloTe  It  to  be  logical  to  say  that  tw  that 
reason  the  equitable  owner  of  the  fund  should 
not  haye  it,  or  that  the  debtor  bank  should 
be  estopped  to  defend  In  garnishment 
dlsdodng  Buch  owner.  Hie  liability  of  the 
bank  to  the  officer  la  a  chose  In  action,  which, 
idthoagh  the  naked  legal  title  to  It  la  in  him, 
really  belongs  to  his  principal.  Some  com- 
pUcatkms  may  grow  out  of  this  doctrine,  as 
they  certainly  must  out  of  any  other;  but 
It  la  not  a  new  doctrine  at  all,  and  it  will 
operate  as  well  in  practice  where  a  municipal 
cwporatlon  is  the  principal  as  where  he  is 
a  private  individual  or  corporation.  See 
Mediem,  Pub.  Off.  |  922,  and  cases  dted. 
Althcogh  garnishment  Is  a  purely  statutory 
proceeding  It  is  always  admlnlstored  upcm 
equitable  principles;  and,  upon  the  answer 
of  the  bank  and  the  proofs,  we  hold  It  not 
to  be  liable  for  respondents'  Judgment  against 
Parker. 

Judgment  reveraed.  and  cause  remanded, 
with  instructions  to  dismiss  the  garnishment 
proceeding.  The  First  National  Bank  of  Fair- 
haven  will  recover  costs  against  respond«its, 
but  not  against  the  dty  of  Fidrhaven.  The 
dty  of  Fairhaven  will  not  recovw  costs. 

DTTNBAR.  a  T.,  and  ANDERS,  H07T.  and 
SCXXTT,  J3.,  concur. 


OLSON  T.  VEAZIB. 

(Stvreme  Court  of  Woahlngton.   Aug.  6, 1S&4.) 

FAanrSRSBIP— JunOMETTT  agaimst  Fartitkbs— 
Imtskcst. 

1.  Where  peraooB  are  sued  as  indlvIdnalB 
composing  a  firm,  and  as  Joint  debtors,  asd  are 
called  by  their  hidlviduol  names  in  the  pleod- 


ftigs  and  papers  and'  In  the  caption  of  the 
jadgment  eotry,  the  eotry  itself,  "that  the 
plaintiff  herein  recover  of  the  dcfendanta  [name 
of  firm]  the  sum,"  etc.,  shows  a  jadj^ment 
against  each  individual  member  of  the  firm. 

2.  It  Ib  no  objection  to  a  separate  action 
on  a  joint  jnd^cnt,  against  one  of  the  debtors 
tliereon,  that  plaintiff,  huving  recovered  auch 
judgment  on  a  Joint  and  several  claim,  has  ex* 
hansted  his  right  to  bring  a  separate  salt. 

3.  In  a  salt  on  a  foreign  judgment,  though 
there  be  no  proof  that  judgments  bear  in- 
terest in  the  foreign  jurisdiction,  Interest  at 
the  legal  rate  is  properly  allowed  as  damages 
tot  the  detoitioa  of  nuHiey  due. 

Appeal  from  superior  court,  Pierce  coun^; 
John  C.  Stallcup,  Judge. 

Action  by  John  Olson  against  William  H. 
Venzie  on  a  Judgment.  Judgment  for  plalU' 
tiff.    Defendant  appeals.  Affirmed. 

Stevens,  Seymour  &  Sharpstein,  for  appel* 
lopt   M.  L.  Clifford,  for  reffpondent 

ANDERS.  3.  On  October  13.  18S1,  the  ze- 
apoodoit,  Jobs  OlsMi,  commenced  an  action 
bi  the  district  court  of  the  first  Judicial  dis- 
trict In  and  for  the  county  of  Washington,  hi 
the  state  of  Minnesota,  against  the  appellant, 
Orange  Walker,  and  Samuel  Judd,  as  part- 
necB  ddng  business  as  Walker,  Judd  &  Vea- 
Kle.  to  recover  the  amount  due  on  three  prom- 
issory notes  made  and  delivered  to  appellant 
by  said  firm.  On  January  8,  1886,  the  fol- 
lowing Judgment  was  entered  In  that  actltm: 
"It  is  hereby  adjudged  that  the  plaintiff  here- 
in recover  of  the  defendants,  Walkor,  Judd, 
and  Veazle,  the  sum  of  three  thousand  three 
hundred  flfty-flve  &  36>100  dollars  damages." 
etc.  This  Judgment  was  nevor  paid,  and  sub- 
sequent to  its  rendition  the  appellant,  one  of 
the  defendants  therein,  removed  to  Fierce 
eouuty.  In  this  state,  where  this  action  was  In- 
Rtituted  against  him  to  recover  the  amount 
thereof,  with  Int^est  The  case  was  tried 
by  a  jury,  and  there  was  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of 
fr.,03S.30,  and  the  defendant  appealed. 

The  first  error  assigned  by  the  appellant 
as  a  ground  for  reversal  of  the  Judgment  ap- 
pealed from  is  that  the  judgment  of  the  Min- 
nesota court  upon  which  this  action  was 
based.  Is  vcAd,  for  the  reason  that  It  was  ren- 
dered against  a  firm,  as  an  entity,  and,  so 
far  as  the  record  discloses.  In  the  absence  of 
any  statute  of  that  state  authorizing  such  a 
Judgment  It  Is  true,  as  claimed  by  appel- 
lant that  "In  the  absence  of  a  stat-ute,  part- 
ners can  neither  sue  nor  be  sued  in  the  part- 
nership name."  2  Bates,  Partn.  §§  1018, 1040, 
1059.  But  in  this  instance  the  action  was  not 
waged  against  the  defendants  in  the  firm 
name.  They  were  sued  as  IndlTlduals  com- 
posing a  partnership,  and  as  joint  debtors, 
and  were  designated  by  their  individual 
names  in  the  pleadings  and  papers  in  the 
case,  even  Including  the  caption  to  the  judg- 
ment entry  itself.  Construing  this  judgment 
by  the  entire  record,  wc  think  there  can  be  no 
doubt  that  on  its  face  it  Is  a  valid  judgment 
against  all  of  the  individuals  composing  the 
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firm  of  W&lker,  Todd  &  VeaKle.  In  fala  val- 
uable treatise  on  the  T^aw  of  Judgments  (sec- 
tion 50a),  Mr.  Freeman  says:  "The  name  of 
the  firm  may  be  given,  Instead  of  the  names 
of  its  Individual  members,  or  the  parties  may 
be  designated  generally  as  the  plaintiffs  or 
the  defendants,  provided  a  reference  to  the 
caption,  OT  to  the  pleadings,  process,  and  pro- 
ceedings In  the  action,  makes  certain  the 
names  of  the  parties  thus  designcted."  See, 
«Iso  1  Black,  Judgm.  S  116;  Boiling  v.  Spiller 
{Ala.)  11  South.  300;  H^idry  t.  Crandall 
(Ind.  H\xp.)  30  N.  E.  789. 

It  is  also  urged  on  behalf  of  the  appellant 
that  if  it  be  true  that  the  action  In  the  Minne- 
sota court  was  an  action  against  all  the  mem- 
bers of  the  firm  of  Wallier,  Judd  &  Venzie, 
»nd  that  the  court,  in  that  action,  obtained 
jurisdictioD  of  each  of  them,  still  this  action 
cannot  be  maintained  against  this  appellant, 
for  the  reason  that  the  respondent,  having  re- 
covered a  Joint  judgment  uptm  a  Joint  and 
several  claim,  cannot  now  sue  the  parties 
separately.  In  other  words,  It  Is  Insisted  that 
the-  original  cause  of  action  Is  merged  in  the 
Judgment,  and,  having  obtained  a  Joint  Judg- 
ment, the  respondent  thereby  exhausted  his 
election,  and  cannot  now  recover  in  a  sep- 
arate action.  But,  be  that  as  It  may.  It  la 
evident  that  the  question  <^  merger  is  not  a 
material  one  In  this  case,  for  this  action  is 
founded  upon  the  Judgment  of  the  Minnesota 
court,  and  not  upon  the  original  cause  of  ac- 
tion set  forth  In  the  complaint  filed  In  that 
court  by  the  respondent 

Whether  the  appellant  appeared,  or  was 
served  with  process,  in  the  action  which  cul- 
minated in  a  Judgment  against  him  in  the 
court  in  Minnesota,  are  questions  upon  which 
there  la  a  marlied  conflict  In  the  testimony; 
»nd  the  verdict  of  the  jury  will  not,  there- 
fore, be  dlshirbed  on  the  ground  that  It  Is 
contrary  to  the  evidence.  In  making  up  the 
amount  of  their  verdict,  the  jury  allowed  In- 
terest at  the  legal  rate  upon  the  judgment 
sued  on.  There  was  no  proof  of  a  statute  o; 
Minnesota  authorizing  the  collection  of  inter- 
est on  judgments  rendered  in  that  state,  and 
the  judgment  itself,  by  its  terms,  did  not  pur- 
port to  hear  interest;  and  the  appellant  there- 
fore contends  that  the  verdict  is  excessive, 
and  ought  to  be  set  aside,  and  a  new  trial 
granted.  This  contention  Is  supported  by  the 
supn?m<'  court  of  California  (Cavender  v. 
(Juiid,  4  Cal.  2r»3),  and  perhaps  some  others; 
but  in  our  opinion  the  better  reason,  and  tiie 
gi-eater  weight  of  authority,  are  in  favor  of  a 
contrary  doctrine.  In  cases  like  this.  Interest 
should  be  allowed  from  consWemtlons  of  jus- 
tice, as  damages  for  the  detention  of  money 
due,  and  such  is  the  well-established  rule  In 
serernl  of  the  states.  Barrlnger  v.  King,  5 
Oray,  9-12;  Hopkins  T.  Shopard,  129  Mass. 
(WO;  Sayre  v.  Austin,  3  "Wend.  4M;  Mahurfn 
V.  Bickford.  6  N.  H.  567;  Stuart  v.  Hurt  (Va.) 
13  S.  K.  438;  Shlckle  v.  Watts.  94  Mo.  410, 
7  S.  W.  274;  W^tiierlU  v.  StiUman.  65  Pa. 
8t.  106;  BItctale  t.  Carpenter,  2  Waafa.  St 


612.  28  Pac  880.  We  perc^ve  no  enw  1b  the 
recoi-d,  and  the  Jadgmait  is  tbentixe  af- 
firmed. 

DUNBAB,  C.  J.,  and  STILES,  HOYX,  and 
SCOTT,  JX,  concur. 


CUBRT  et  al.  t.  GATUN  et  al. 
(Suprone  Court  of  Washington.  Aug.  7,  18M.) 
Husband  attd  Wife  — Cohmuvitt  Psofbbtt — 

ABILITY  FOR  DkbTS— PtBAniKO. 

1.  The  levy  of  an  execution  on  laodfl  stand* 
ing  in  tile  name  of  the  wife,  under  a  judgment 
agaiUBt  the  husband  for  a  community  debt,  will 
not  be  mjoined,  though  a  small  part  of  the 
purchase  price  has  been  paid  with  the  wife's 
money,  where  the  land  was  contracted  for  by 
the  husband,  and  the  contract  assigned  to  the 
wife  shortly  before  a  deed  was  procured,  when 
defendant  was  pressing  for  payment  of  his 
debt,  and  there  was  no  nndrntandlng  that 
the  land  should  be  the  wife's  until  after  aacfa 
part  payment  was  made. 

2.  A  c(»nplaint,  in  an  action  to  have  lands 
conveyed  to  a  wife  after  marriage  declared 
community  property,  and  subjected  to  a  in6g- 
ment  against  the  husband  for  community  debts, 
is  demurrable,  where  It  fails  to  allege  that  the 
wife  was  claiming  the  land  as  her  separate 
property. 

Scott,  J.,  dissenting. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Lizzie  M,  Curry  and  John  Curry 
against  Jerome  Catlin  and  J.  H.  Woolery  to 
enjoin  the  levy  of  an  execution,  consolidated 
with  an  action  by  Jerome  Catlin  against 
Lizzie  M.  Curry  and  John  Curry  In  aid  of  an 
execution.  There  was  a  Judgment  for  Je- 
rome Catlin  in  both  actlona,  from  which 
Lizzie  M.  Curry  and  John  Curry  appeaL 
Judgment  affirmed. 

Thompson,  Edsen  &  Humphries  and  Ron- 
ald &  Piles,  lor  appellants.  ABai  &  Powdl, 
for  reapondentB. 

STILES,  J.  The  record  In  this  case  seems 
to  na  to  dladoae  v^  clearly  that  the  claim 
of  the  appellant  Lizzie  M.  Gurry,  that  the 
land  which  was  sought  to  be  subjected  to  re- 
spondent Oatlln'a  judgment  was  h€f  ae- 
rate property,  was  an  afterthoogbt,  probably 
suggested  as  a  means  of  evading  the  payment 
of  the  Judgment  mentioned.  John  Curry, 
while  he  was  a  single  man,  In  18S6,  procured 
of  the  Northern  Pacific  Railroad  Company  a 
personal  contract  for  the  conveyance  of  cer- 
tain lauds  in  King  county.  In  consideration  of 
the  payment  of  $089,  ?68.90  of  whicb  was 
cash,  and  tbe  remainder  In  nine  annual  In- 
stailments.  In  March,  1887,  appeUanta  were 
married,  and  at  that  time  Mrs.  Curry  had 
about  $425  In  money.  She  allowed  ho-  bos- 
band  to  take  her  money,  and  use  part  of  It, — 
perhaps  as  much  as  $150,— in  the  payment  of 
the  Installments  of  purchase  money  due  upon 
tbe  lands  mentioned,  and  upon  Installments 
due  upon  a  similar  contract  for  other  lands 
taken  by  bim  from  12ie  Nortliwn  Padflc  Ball- 
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road  OompBiiT  tn  1S87,  after  tbe  marriage. 
Tbe  remabidv  of  taw  mone^  was  probably 
expended  in  paying  tot  clearing  and  otiner 
permaDent  Improrements  Jipoa  tbe  land*  and 
In  the  living  c^iienaea  of  ttae  tanaband  and 
wife.  Botta  of  the  land  contracts  remained 
In  the  hands  of  the  hnabaud.  and  were  nn- 
assigned  by  him,  nntU  April,  1882.  At  that 
time,  and  within  a  few  daya  of  the  final  pay^ 
ment  of  the  fall  purchase  price  of  all  the 
contracts,  they  were  formally  assigned  by  the 
tanaband  to  tbe  wife;  and  a  deed  for  the  land 
was  procwed  from  the  railroad  c(»npany, 
which  named  the  wife  as  tbe  grantee.  la  the 
meantime  Some  tnatanmaitB  of  the  parchase 
money  had  been  paid  with  money  borrowed 
by  the  Inurband  from  tbe  rcqrasdent  and 
others,  and  out  of  the  proceeds  of  crops 
grown  by  the  hnsband  upon  this  land,  bnt 
tbe  balk  at  It  was  paid  by  means  of  a  mwt- 
gage  eacecntod  by  the  bnsband  and  wife  to  an 
Investnirat  company.  As  was  said  b^ore, 
the  assignments  of  the  contracts  were  made 
Jnst  before  the  deed  was  procured  from  tbe 
railroad  company,  and  at  a  time  when  re- 
^ondeats  wa«  i^vaabig  tar  tbe  pi^mait  ut 
the  demand  out  of  whldi  grew  tbe  jodgment 
mentitmed.  Ttae  only  erldence  wtatcta  wait 
to  show  any  nnderBtandtog  between  ttae  hns- 
band and  wife  that  the  land  was  to  be  hers 
was  fnrnUhed  by  their  own  testbnony,  and 
related  mainly  to  ctmrersatlona  had  between 
th^  after  ttae  money  bad  been  In  part,  at 
least,  reo^ved  ^  ttae  bmband,  and  apidied 
to  tate  own  nae.  Snch  evidence  as  there  was 
on  tbls  point  was  Tsgne  and  unsatisfactory, 
and  was  contradicted  In  material  points  1^ 
tbe  sworn  statements  of  the  parties  In  other 
litigations  vrblch  they  had  had.  The  court 
below  found  against  tiie  ai^Uants  upon  this 
evidence,  and  we  should  not,  even  were  It 
much  stroller  In  their  &vor,  feel  like  dis- 
turbing that  finding. 

GatUn  broogtat  a  suit  against  both  of  the 
appellants,  la  which  be  alleged  a  judgment^ 
that  It  was  based  upon  a  commonity  debt, 
and  that  tbe  recin^  title  of  the  land  sought 
to  be  charged  was  In  ttae  wife,  but  that  It 
was  acquired  by  her  after  her  marriage;  and 
the  prayer  of  the  complaint  was  that  the 
propaly  be  declared  commuulty  property, 
that  the  Judgment  be  declared  a  Judgmwt 
a^ralnst  tbe  communis,  and  that  tbe  prop- 
a*t7  be  subjected  to  the  ll«i  of  the  Judg- 
ment We  do  not  think  this  complaint  stat- 
ed a  cause  of  action.  Where  real  property 
Is  acquired  by  pmwtaase,  by  either  husband 
or  wife,  after  tiielr  marriage,  the  statute  de- 
clares that  It  shall  be  community  property. 
Where  such  real  estate  Is  conveyed  to  either 
bnsband  or  wife  after  their  marriage, 
deed,  the  presumption  Is  that  It  Is  commu- 
nity prop^'ty.  Yesler  v.  Hochstettler,  4 
Wash.  349.  30  Pac.  .%a  Being  communis 
property,  It  Is  subject  to  the  poj'ment  of  com- 
munity debts,  and  the  Judgment  against  the 
bnsband  is  prima  fade  a  community  debt 


OaUunm  v.  Leary,  6  Waab.  IT,  82  Pac.  1070. 
Ibere  waa  no  obstade,  tbereAwe,  in  the  way 
of  levying  an  execution  upon  and  seUtng  this 
real  estate  to  satisfy  the  Judgment.  It  waa 
nowhere  alleged  in  Catlin's  complaint  that 
Mrs.  Curry  was  claiming  that  the  land  was 
her  sepuate  property,  or  waa  placing  any 
obstacle  In  the  way  of  a  sale  of  It,  ao  that 
there  was  no  occaalon  for  bringing  the  ac- 
tion. In  tuct,  the  seventh  paragraph  of  the 
complaint  shows  tiiat  the  sheriff  had  been 
directed  to  levy  bis  execution  upon  the  land 
in  question.  In  the  consideratlcni  of  this  case, 
therefore,  we  leave  the  case  of  CaUln  v. 
Ourry  out  of  it  But,  mbsequent  to  the  com- 
mencement of  Oatlln's  suit,  appellants 
tvougtat  a  suit  alleging  ttaat  the  respondent 
taad  levied  his  execution  upon  ttae  land,  and 
that  ttae  sheriff  was  about  to  sell  ttae  same, 
and  showing  ISacts  tending  to  establish  that 
the  ani^ant  I4zcie  M.  Curry  was  tbe  owner 
of  the  land  as  her  separate  property.  The 
two  actions  were  consolidated,  and  tried  to- 
gether, and  It  la  npcot  this  second  action  ttaat 
we  think  the  Judgment  in  this  case  should 
teat;  and  the  costs  of  tbe  case  should  be  ad* 
Justed  so  that  Catlln  may  be  taxed  with  the 
costs  of  bla  action,  and  may  recover  In  tiie 
action  brought  against  him.  This  dlspocd- 
tlon  of  ttae  case  obviates  one  point  made  by 
the  appellanta,  vis.  that  the  Judgmatt  was 
wrong  became  It  found  tbe  property  commu- 
nity iHTcqterty,  whereas  the  jvoperty  pur- 
chased under  the  first  contract  waa  not  oom- 
munlty  property,  but  was  either  ttae  sepa- 
rate propoty  of  the  husband  m  separate 
proip&ety  of  the  wife.  We  have  seen  ttaat  It 
waa  not  ttae  separate  property  of  the  wife. 
If,  reason  of  the  fact  that  the  omtract 
with  the  railroad  company  was  made  before 
tbe  marriage,  it  was  the  separate  property  of 
the  husband,  ttae  result  would  be  the  same, 
since  It  would  be  liable  fw  ttae  Judgment 
agalurt  him.  Judgment  affirmed. 

DUNBAB,  a  J.,  and  ANDERS,  J.,  concur. 
SCOTT,  J.,  dissents. 


OLSON  V.  McMURBAY  CEDAR  LVM- 
BBR  OO. 

(SniMreme  Court  of  WashiDgton.  S^.  4, 1S04.) 

IWUBT  TO  BmPLOT  —  CONTltlBCTORT  NeOLIOBKOE. 

Plaintiff  was  employed  in  defendant's 
mill  to  remove  lumber  to  the  maway  of  a 
saw.  In  counectioo  with  the  runway  there  waa 
a  cog  wheel,  which  crushed  plaintiff's  finger 
on  the  tliird  day  of  his  employment, 
wheel  was  unprotected,  and  the  view  of  it  was 
ftomewhat  obstructed  from  where  plaintiff 
oauallf  worked,  bat,  if  be  had  looked,  be  could 
hare  seen  it  at  any  time  when  the  mill  was 
clear  of  lumber.  HeU,  tiiat  plaintiff  conld  not 
recover. 

Appeal  from  superior  court,  King  county; 
lUctaard  Osbom,  Judge. 

Action  by  Robert  Olson  against  McMutray 
Cedar  Lumber  Company  to  recover  damages 
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for  personal  tnjnrte  7ntfgmeiit  mm  rao- 
dered  for  ^alntUE,  and  dafendaiit  appeala. 
Berened. 

Jas.  B.  Howe,  tor  appellant  Tames 
Utoa  Lewis  and  I*  Hulsettaoi',  for  raspond- 
ent 

DITNBAB,  a  X  Tbe  respondent,  plaintiff 
In  this  case,  was  an  employs  In  the  mill  of 
the  appellant  He  lost  his  right  thumb  by 
haTlng  it  crashed  in  appellant's  sawmUL  He 
obtained  a  verdict  tor  $1,000  damages,  ftom 
which  judgmnit  an  appeal  has  been  ttdcen  to 
this  court  At  the  close  of  respondent's  tes- 
timony, motion  was  made  for  a  nonsuit, 
v^lch  WM  overruled.  Undo'  the  conditions 
of  re^iondent's  employment  It  was  bis  duty 
to  remove  lAabs,  lumber,  and  edeings  from 
tbe  rollers  on  which  snch  material  passed 
from  the  edging  machine  sliding  along  the 
skids  to  the  slab  saw,  and  ftom  thence  out  of 
the  mill.  Bespondent  had  beoi  employed 
around  the  min  as  a  common  hand  toe  about 
three  months,  but  tiie  aoddent  which  caused 
tbB  Injuries  happmed  on  the  third  day  of  bis 
wupU^mmt  within  the  milL  Tbe  cog  which 
crushed  the  finger  of  respondent  was  nn- 
covored.  His  thewy  is  that  this  was  negli- 
gence on  the  part  of  the  appellant  and  that 
In  any  event  respondent  should  have  been 
instructed  as  to  his  dutira  around  the  ma- 
chinery and  the  danger  of  the  sama  Be- 
QMndent  in  picking  up  small  pieces  of  lum- 
ber which  had  fallen  wee  the  akld  and  In 
front  of  the  cog  which  was  in  the  lire  roller, 
did  not  notice  the  cog,  and  his  hand  was 
thereby  brouebt  In  contact  with  it  and  tbe 
Injury  Induced.  He  dalms  he  did  not  know 
that  the  cog  was  there,  w  could  not  see  It 
by  reaton  of  Its  b^ng  covered  by  this  refuse 
lumber;  and  that  he  could  not  see  it  from  his 
original  position,  by  reason  of  his  view  being 
obstructed  by  a  skid  which  was  betweoi  him 
and  the  live  roUcr  or  cog  wbere  he  was 
injured. 

It  8e«us  to  us  from  all  the  testimony  In 
this  case,  and  from  the  testimony  of  the  re- 
^>ondeut  alone,  that  he  was  guilty  of  gross 
and  ln»cu8able  negligence.  He  testifies  that 
the  mill  was  cleaned  out  once  a  day,  and 
that  the  refuse  lumba-  or  odds  and  ends 
which  fell  upon  this  roller  were  not  there  In 
the  morning,  and  e^eclally  were  not  there 
Monday  morning,  when  he  went  to  work. 
If  this  be  true,  then,  If  he  had  exercised  the 
sense  of  sight  which  every  man  Is  called  up- 
.<H)  to  exercise  under  such  circumstances,  be 
would  have  seen  where  this  cog  was  located; 
and  It  is  going  too  far  to  say  that  his  vision 
was  obstructed  by  a  skid  which  was  only 
four  inches  broad  and  eight  inches  deep,  so 
that  he  could  not  see  a  cog  which  was  ten 
Inches  wide.  In  answer  to  the  question,  "Do 
you  mean  that  skid  covered  the  cog  wheel, 
so  that  you  could  not  see  It?"  reeptmdent 
said,  "If  I  noticed,  I  could  have  seen  It;  but 
I  didn't  do  it"  Men,  when  they  are  wwk- 
ing  around  dangerous  machinery,  must  no- 


tice, ^unities  and  maam  an  stron 

them  for  the  purpose  of  seU-preeervatkm, 
and  they  must  enrctee  them  tn  a  reaaonaUs 
extent  The  testimony  of  this  man  shows 
that  be  knew  wbere  all  tbe  live  rollers  wersb 
and  that  In  every  live  roller  there  was  a 
cog,  and  that  he  knew  that  U  bis  band  cam* 
in  contact  with  the  cogs,  he  would  be  hurt; 
and  It  seems  to  us  that  the  very  aU&btest 
prudence  on  his  part  would  have  saved  him 
from  tbe  results  of  this  accident  It  makes 
no  particular  difference  whethor  It  vaa  <mis 
of  the  rollers  that  was  three  feet  from  tbe 
ground  or  tbe  roller,  as  claimed  by  tbe  re- 
sp(Hident  that  was  ten  Inches  from  the 
ground.  Three  days*  observation  of  this  ma- 
chinery around  which  this  man  was  workint 
would  naturally  make  hbn  acquainted  with 
the  location  of  all  the  cogs;  and  If  he  did  not 
exercise  discretion  or  thought  or  care  moogh; 
and  pay  sufficient  attention  to  their  location 
to  know  wbere  they  were,  he  cannot  com- 
plain if  by  reason  of  such  heedlessness  he  Is 
damaged.  Ttio  dangers  in  this  Instance  were 
apparait  and  the  Uw  la  weU  sMOed  that  aa 
empltiyfi,  when  he  assumes  his  «mployment 
takes  the  risk  of  all  apparrat  danger.  This 
was  the  doctrine  announced  by  this  court 
in  Week  v.  Fremont  Mill  Co.,  8  Wash.  St  628, 
29  Pac.  215,  and  Jennings  v.  Motor  Co.,  7 
Wash.  275,  3i  Pac.  837,  and  Is  tbe  doctrine 
of  common  Justice  and  rl^t  between  em- 
ployer and  employ^  and  tbe  doctrine  of  com- 
mon sense.  We  think  the  plalntlfiTs  own 
testimony  In  this  case  shows  so  clearly  m 
disregard  of  the  apparwt  dangm  ot  bis  em- 
I^oyment  that  he  should  not  be  allowed  to 
recovo:  damages  for  the  Injuries  sofTered  by 
him.  The  Judgment  will  theref(H-e  be  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  grant  the  motion  for  A  aooaniM 
asked  by  tbe  appellant 

AMDBBS,  HOYT,,  and  SCOTT,  3J^  cononr. 

(I  Wuli.  E24I 

TRUMBTTLL  t.  JACKMAN  et  aL 

(Supreme  Court  of  Washiagton.   Sept  6, 1894.) 

AoTiON  A01.INST  Sbvbbal  Dbtb :f DAim— PLaADUM 
AX1>  FROOr— BSTZBAL  LlABIUTT. 

1.  Where  Beveral  defendants  are  Jointlj 
sued  under  the  Code  for  attoroer's  f*e«,  they 
may  show  under  a  general  denial  that  the 
aervicea  rendered  each  of  them  ware  rendered 
under  Beveral  contracts,  so  as  not  to  warrant  a 
joint  Judgment  against  them  tar  the  foil 
amount  of  the  Bervicos. 

2.  An  order  granting  a  new  trial,  for  ts- 
sufSciency  of  tbe  evldeoce,  wilt  be  rercned 
only  in  case  of  abuse  of  discretion. 

Appeal  from  sup^lor  court  Jefferson  conzk- 
ty;  liicbard  Osbom,  Judge. 

Action  by  John  Trumbull  against  Thomas 
Jackman  and  others.  Tbere  was  a  verdict  tat 
plaintiff,  and  from  an  order  granting  a  new 
trial  plaintiff  appeals.  Affirmed. 

A.  B.  Coleman  and  Trumbull  ft  Tnunbnll. 
for  appellant  Morris  B.  Sachs  and  George 
IL  Jones,  for  respondents. 
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HOYT,  J.  This  ifl  an  appeal  ftbm  an  "order 
{ranting  a  new  trial.  Nnmeroua  questlcms 
IiavG  been  presented  for  the  consideration  of 
the  comt,  and  elaborate!;  argued  by  couns^ 
We  shall  find  it  necessary  to  refer  to  but  few 
of  them.  It  is  conceded  by  the  appellant 
that  an  order  granting  a  new  trial  will  not 
be  set  aside  by  the  appellate  conrt  unless 
from  the  record  it  appears  that  there  was  an 
abuse  of  discretlOTi  hy  the  superior  court  in 
making  it;  and  for  the  reason  that  such  an 
order  does  not  deprive  the  oae  against  whom 
it  Is  made  from  tinTlug  the  issues  tried  as 
prescribed  by  law,  and  thereby  his  rights  pro- 
tected, while  the  result  of  its  reversal  is  to 
finally  determine  tbe  rights  of  the  partiea  to 
the  action,  It  is  the  duty  of  the  appellate 
court  to  refuse  to  dlstarb  such  an  order,  un- 
less the  abuse  of  <Useretl<Ki  Is  made  clearly 
to  appear.  If  there  is  any  theory  upon  which 
the  action  of  the  lower  court  can  be  reaaona- 
Uiy  sustained,  the  order  sbonld  be  affirmed. 

This  action  was  brought  to  recover  from 
the  defendants  Jointly  a  fee  few  legal  services 
growing  out  of  the  defense  of  an  actl<on 
ttrougbt  against  them  in  the  circuit  court  tor 
the  district  Of  Washington.  The  answer  of 
some  of  the  defendants  was  a  general  denial 
of  the  matertal  facts  stated  in  the  complaint 
Tbe  other  one  admitted  that  he  had  employed 
the  plaintiff  to  represent  him  In  the  action 
referred  to;  that  the  services  rendered  In 
pursuance  of  such  employment  were  of  a  cer- 
tala  value;  and  alleged  that  be  had  fully  paid 
the  [daintiff  therefor.  The  trial  court  al* 
lowed  proof  to  be  Introduced  tending  to  show 
that  the  employment  of  the  plaintiff  was 
not  tbe  Joint  act  of  the  several  defendants; 
that,  instead  thereof,  he  had  been  separately 
employed  by  each  of  said  defendants.  If 
this  proof  was  admissible,  the  order  moit  l>e 
alBrmed,  as  It  was  of  such  a  nature  that  It 
furnished  the  trial  court  such  grounds  for 
making  the  order  that  we  could  And  no  abuse 
of  discretion  on  his  port  la  doing  so.  Appel- 
lant insists  that,  in  order  to  authorize  the  in- 
troduction of  this  proof.  It  was  necessary  that 
the  answers  should  deny  the  making  of  tbe 
Joint  contract,  and  set  up  afllrmatively  the 
several  cimtnicts.  That  the  adjudicated  cases 
In  the  code  states  establish  tbe  doctrine  that, 
in  a  suit  against  several  defendants  Jointly, 
proof  may  be  Introduced  and  an  action  main- 
tained against  a  part  only  of  such  defend- 
ants, is  beyond  question.  But  this  fact  does 
not  Justify  the  coniention  of  appellant.  The 
only  chanice  brought  alx>ut  by  the  reformed 
practice  shown  by  these  adjudications  is  to 
make  the  rule  which  formerly  applied  only  in 
equity  applicable  to  all  classes  of  cases.  But 
the  rule  in  equity  did  not  allow  a  recoverj- 
against  a  party  who  had  been  Jointly  sued 
without  showing  a  liability  against  him.  If 
a  «tUt  were  brought  against  several  defend- 
ants, and  the  prooft  developed  the  fftct  that 
only  a  part  were  liable,  a  judgment  would  be 
Tendered  against  them,  and  In  faTM*  of  the 
others.   It  was  never  tbe  rule  in  eqnity  th-it 


a  defendant  Jointly  sued  was  rectnlred,  not 
only  to  deny  his  Joint  liability,  but  to  go  fur- 
ther, and  set  up  affirmatively  a  several  lia- 
bility, In  ord»  to  authorize  him  to  disprove 
the  aUegatlotts  which  he  had  denied.  In  our 
opinion,  the  authorities  do  not  establish  the 
doctrine  contended  for  by  the  appellant;  at 
least  It  docs  not  so  satisfactorily  api>eur  theru- 
ft'om  that  the  doctrine  is  as  contended  tor  by 
him  as  to  Justify  us  in  setting  aside  the  rule 
to  the  contrary,  established  by  tbe  supreme 
court  of  this  territory  In  the  case  of  Iroa  Co. 
V.  Worthlngton,  reported  In  2  Wash.  T.  472, 
7  Pac.  882,  886.  In  that  case  It  was  held  that ' 
the  denial  of  tbe  making  of  the  contract  suod 
upon  was  not  aided  by  setting  up  another. 
Tbe  case  is  not  here  presented  of  the  efFect 
of  proof  which  tended  to  establish  liability 
against  one  or  more  of  tbe  defendants,  as 
there  was  no  attempt  to  show  the  value  of 
sen-ices  rendered  for  any  cue  of  the  sever- 
al defendants.  In  cases  like  tbe  one  at  bar 
a  Joint  contract  should  only  be  found  upon 
clear  proof.  It  Is  greatly  to  the  interest  of 
tbe  plaintiff  to  make  out  a  Joint  contract,  if 
possible,  for,  by  so  doing,  be  would  be  assured 
of  being  able  to  recover  his  fee  for  Bervlces 
rendered  for  all  Df  the  defendants,  if  any  one 
of  them  was  responsible,  while.  If  several 
contracts  only  were  establlslied,  he  could  re- 
cover bis  entire  fee  only  In  the  event  of  each 
of  the  defendants  being  of  such  pecuniary 
ability  that  the  Judgment  against  him  could 
be  collected.  For  this  reason,  It  may  well 
be  doubted  whether  or  not  the  plaintiff,  by 
his  own  testimony,  established  a  joint  liabili- 
ty against  the  defendants;  and  it  Is  clear  that 
from  such  testimony,  and  that  upon  the  part 
of  the  defendants,  such  a  state  of  the  proofs 
was  presented  that  It  was  no  abuse  on  the 
part  of  the  trial  court  to  find  that  a  Joint  con* 
ti'act  had  not  been  sufficiently  established  to 
i\  arrant  the  verdict  rendei-ed  thereon.  The 
order  appealed  from  will  be  affirmed. 

DUNBAB.  C.  Z.,  and  ANDEBS,  J.,  concur. 


BILBT  v.  SALT  LAKE  BAPID  TBANSIT 
CO.* 

(Supreme  Court  of  Utah.    July  27,  1894.) 

Electhio  Railroad  CoMPAVr  —  Actiok  fob 
Drath  of  Child  —  Neougbxc«— Contribdtobt 
NseLiOENCB — Evidence— NEULKiENCE  of  Par* 
ESTB  —  What  Cosstitutes  —  Isstkcction —  Ex- 
cessive DaMauks. 

1.  In  an  action  aj^Inst  an  electric  street- 
car company  for  tbe  death  of  plnintifF's  minor 
eon,  evidence  thiit  the  car  was  ruiuiiuK  some- 
where between  ll.UU  miles  and  17  miles  per 
honr  supiwrts  a  finding  that  defendant  was 
negligent  in  runninf;  the  car  at  a  grentor  rate 
than  12  miles  per  hour,  to  which  it  was  limited 
by  ordinance. 

2.  There  was  a  conOlct  of  evidence  as  to 
wbetlier  the  gong  on  the  cur  was  sounded  be- 
fore crossing  the  street  on  which  the  boy  was 
struck,  and  as  to  what  occurred  at  the  time 
be  was  struck,  and  before  the  car  passed  over 

*  Bebearing  deaied. 

Digitized  by  Google 


662 


PACIFIC  BEPOBTEB.  Vol.  37. 


(Utah. 


him.  He  was  carried  in  front  of  the  car  or 
wheels  some  SO  feet,  and  there  was  evidence 
that  the  car  rnnnink  at  full  speed  could  be 
■topped  in  3S  feet;  that,  when  the  motonnan 
first  saw  him,  he  was  25  feet  in  front  of  the 
oar,  and  that,  when  the  car  stopped,  it  had 
passed  over  his  body.  Held,  that  the  supreme 
pourt  could  not  say  the  jury  should  have  found 
defendant  not  cniiity  of  negligence. 

3.  There  was  eridence  that  the  boy,  who 
was  seven  years  old,  was  playiaj?  In  the  street 
behind  a  wagon;  that  he  either  came  on  the 
track  from  behind  the  wagon,  or  walked  on  the 
track  from  some  point  near  the  wagon;  and 
that  he  was  standing  on  the  track  some  65 
feet  in  front  of  the  car,  where  he  might  have 
Iieea  aeen  by  the  motorman,  and  where  he 
might  have  Been  the  car  if  faJs  attention  had 
been  called  to  it.  Held  not  to  show  the  hoy 
guilty  of  contributory  negligence. 

4.  It  is  not  negligence  per  se  for  parents 
to  permit  a  child  seven  years  (ud  to  go  on  the 
street  unattended. 

5.  The  statute  authorizing  a  verdict  by  less 
than  12  men  is  valid. 

6.  The  motorman  testified  for  defendant 
that  the  car  was  going  11.96  miles  per  hour 
at  the  time  of  the  accident;  that  he  could  not 
have  stopped  if  it  had  been  going  less  than 
12  miles  per  hour;  and  that,  when  he  first 
saw  the  boy,  he  was  "letting  go"  of  the  wagon 
aO  or  25  feet  in  front  of  the  car,  and  6  or  8 
feet  to  one  side.  Held,  that  it  was  not  error  to 
permit  him  to  testify,  on  cross-examination, 
that  he  thought,  if  his  car  had  been  SO  or  40 
or  50  or  100  feet  farther  baclE,  b^ind  the  time 
that  it  was  on,  the  boy  would  have  gotten 
across  the  track.  , 

7.  The  conductor  of  the  car  testified  that 
ha  did  not  know  how  far  in  front  of  the  car 
the  boy  was  when  discovered,  but  when  he  first 
saw  him  he  was  from  4  to  6  feet  ahead  of  it, 
and  that  before  he  saw  him  the  motorman 
called  to  the  boy  to  "look  out,"  or  something 
to  that  effect.  HcM,  that  it  was  proper  to  per- 
mit him  to  state,  on  cross-examination,  that 
he  thought  the  car  was  from  10  to  15  feet  from 
the  boy  when  the  motorman  called  to  him. 

8.  Where  the  testimony  tended  to  show 
that  the  street  was  built  up  in  the  vicinity 
where  the  accident  occurred,  the  assumption  of 
the  court,  in  Its  instructions,  that  the  accident 
opciirred  in  a  tliickly-settled  portion  of  the  city, 
was  not  misleading.      .     . ,        ^        ,  . 

0  In  the  absence  of  evidence  to  explain  the 
excessive  speed  of  the  car  at  the  time  of  the  ac- 
cident, it  was  not  error  to  charge  that  the  run- 
ning of  the  cor  at  a  rate  of  speed  forbidden  by 
ordinance  was  negligence  per  se. 

10.  A  verdict  for  Su,000  for  the  death  of 
plaintiffs  sevenyear  old  son  is  excessive  to  the 
amount  of  $2,000. 

Appeal  from  district  court,  third  district; 
before  Justice  C.  S.  Zane. 

Action  by  Julian  Riley  against  the  Salt 
Lnke  Rapid  Transit  Company  to  recover  dam- 
ages for  the  dcatli  of  plaintiff's  minor  son, 
caused  by  defendant's  ncKlipence.  From  a 
Judgment  for  $5,000  entered  on  the  verdict 
of  a  Jary  in  favor  of  plaintiff,  defendant  ap- 
peals. Revprsod  unless  plaintiff  remlta  $2,000 
of  the  Judgment. 

Bennett,  Marshall  ft  Bradley,  for  appellant 
Gwrge  Sutherland,  Brown  &  Henderson,  and 
S.  S.  l^omas,  tor  respondent 

SMITH,  J.  Bespondent  brougtt  this  action 
to  recover  damages  tor  the  deaUi  of  hia  seven 
year  old  son,  allied  to  hare  been  caused  ^xy 
the  negligence  of  the  appellant  The  appeal 
Is  fi-om  a  Judgment  In  respondent's  favn*,  and 


from  the  order  ovamUng  the  motion  for  a 
new  trial.  The  ^peUant  Is  a  oorp(nnition  en- 
gaged In  (iterating  a  line  of  street  railway 
o&  different  streets  of  Salt  Lake  City*  and, 
among  others,  a  line  running  south  on  State 
or  Fbrst  East  street  to  Fourth  South  street, 
and  then  turning  and  runnlug  east  and  west 
on  the  last-named  street  On  the  14th  day  of 
.Tune,  <me  of  appellant's  cars  operated  by  (dcc- 
trici^  ran  down  State  street,  made  the  tuin 
to  tiie  east  on  Fmirth  South  street,  and  pro- 
ceeded <me  block  east  on  said  street,  when, 
at  <x  near  the  intersectloD  of  Fourth  South 
street  and  Second  Bast  street,  the  car  ran 
over  the  son  of  the  respondent,  and  killed 
him. 

The  aniellant  compIainB  that  the  evidence 
ta  insufllcient  to  Justly  the  vodlct  la  aevovl 
particulars,  butgenarally  It  maybeatntedtliat 
the  claim  iB  that  the  eridence  tells  to  show 
negligence  on  the  part  of  the  M»pellant,— 
that  it  failed  to  show  tiiat  the  defoidant  mu 
running  its  cars  more  than  12  miles  an  hour, 
and  falls  to  show  that  the  ordinary  warning 
by  ringing  the  gtmg  was  not  girai;  and,  sec- 
ond, It  is  claimed  that  the  erldmoe  Is  iosuffi- 
dent  to  sni^ort  the  verdict,  tar  the  reason 
that  the  boy  killed  was  shown  to  be  guilty 
of  negligence  contributing  to  the  Iqjury;  and, 
third,  that  tile  evidence  waA  insuffldent  to 
support  llie  verdict,  because  It  aroeared  ttom 
the  evldrace  that  the  plaintiff  and  his  agents 
were  n^lgent  In  permitting  the  bay  i^jored 
to  run  around  In  the  street,  unattended  and 
uncared  tat. 

We  will  first  discuss  these  three  aaslgn- 
moits,  t)efore  we  begin  to  discuss  the  errors  of 
law  assigned.  Tliere  was  evidaice  tending  to 
show  that  the  car  which  was  being  oponted 
by  the  defendant  company,  and  whiA  caused 
the  Injury,  wa8,at  the  time  at  the  tojmy.nm* 
ning  at  a  rate  of  speed  somewheve  between 
11.96  miles  per  hour  and  17  miles  per  hour. 
The  city  mrdlnance  pomltted  the  car  to  be 
run  not  to  exceed  12  miles  per  hour.  This 
running  in  excess  at  this  provision  of  the  or- 
dinance was  the  first  matter  of  negligence 
alleged  and  complained  of.  Thoe  was  cer- 
tainly evidence  tending  to  support  the  find- 
ing of  the  Jury  to  tiie  effect  that  the  car  was 
running  at  a  greats  rate  of  i^teed  than  that 
permitted  by  the  ordinance.  There  was  a 
conflict  of  evldwce  as  to  whetiier  the  gong 
upon  the  car  was  sounded  before  cros^ng 
Second  East  street,  or  at  any  time  before  the 
child  was  struck  and  killed.  There  was  great 
conflict  la  tbe  evidence  as  to  Just  what  occur 
red  at  the  time  tiie  diUd  was  struck,  and  be- 
fore tbe  car  passed  over  him.  He  was  car- 
ried In  front  of  tiie  wheels,  or  In  front  of  tbe 
car,  and  driven  and  knocked  along  the  track, 
a  distance  of  some  50  feet  Ttiere  waa  also 
evidence  that  the  car,  running  at  ftdl  speed, 
could  be  stopped  in  aboiU  S5  feet  Tlie  evi- 
dence tended  to  show  that,  when  the  motor- 
man  first  saw  the  boy,  the  boy  was  some  25 
feet  away  from  the  car,  and  In  front  of  It 
and,  when  tbe  car  stoived,  IMiad  passed  over 
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his  body  entirely.  With  this  evidence  before 
them,  we  are  not  warranted  In  saying  that 
the  jury  should  have  found  that  there  was 
DO  negligence  on  the  part  of  the  railway  com- 
pany In  the  operation  of  its  car.  It  certainly 
appears  that  the  car  was  either  nmning  at  an 
extraordinary  rate  of  speed,  and  required  a 
much  greater  space  In  which  to  stop  It  than 
usual,  or  else  there  was  no  effort  made  to 
stop  It,  as  there  should  have  been.  It  was 
purely  a  question  of  fact  for  the  Jm-y,  and 
there  was  a  substantial  conflict  in  the  evi- 
dence in  regard  to  It.  Under  such  circum- 
stances, It  was  proper  to  submit  the  matter 
to  the  jury,  and  have  them  determine  wheth- 
er or  not  the  defendant  was  guilty  of  negli- 
gence In  tbe  premises. 

The  next  assignment  of  error  Is  to  the 
effect  tliat  the  deceased  child  was  guilty  of 
neglig^ice  contributing  to  the  Injury,  and 
that,  therefore,  no  recovery  can  be  had  In 
this  case.  There  was  no  dispute  but  that 
the  child  was  only  seven  years  old,  was  play- 
ing In  the  street,  and  was  possibly  holding 
onto  the  rear  end  of  a  wagon  which  was 
coming  in  an  opposite  direction  to  the  car 
of  the  defendant,  and  on  a  road  parallel  to 
Its  track  and  by  the  side  of  it  Elihec  tbe 
child  was  behind  this  wagon,  and  came  upon 
the  track  from  behind  the  wagon  after  he 
dropped  off  of  it,  or  else  walked  onto  the 
track  ftom  some  point  near  this  wagon  as  It 
was  passing  up  the  street  There  Is  evidence 
tending  to  show  that  the  child  was  standing 
upon  the  railway  track  some  65  feet  ahead 
of  the  car,  and  In  a  position  where  he  might 
have  been  seen  by  the  motwman,  and  where 
he  might  have  seen  the  car  If  his  attention 
had  been  called  to  It.  It  is  a  well-estab- 
lished rule  that  children  are  not  chargeable 
with  the  same  degree  of  care  In  protecting 
themselves  as  grown  people,  and  the  child 
In  this  case  was  only  bound  to  use  such  care 
as  a  child  of  his  age,  experience,  and  In- 
telligence might  reasonably  be  expected  to 
use  for  his  own  protection.  If  this  Is  the 
correct  rule,  there  Is  no  evidence  In  the  case 
that  the  child  was  guilty  of  negligence  at  all. 
He  was  playing  upon  the  street,  as  this  child 
or  any  other  had  a  right  to  do,  and  It  seems 
was  In  such  position  that  he  might  have 
been  seen  by  the  motorman.  He  was  evi- 
dently not  of  sufficient  age  to  imderstand  his 
danger  until  the  discovery  of  it  would  have, 
perhaps,  frightened  him  to  such  an  extent 
that  he  would  have  been  unable  to  do  any- 
thing for  his  own  protection.  There  is  no 
evidence  as  to  whether  the  child  was  fa- 
miliar with  the  car,  or  knew  anything  of  the 
danger  to  himself  resulting  from  his  being 
on  or  near  the  track,  and  there  Is  nothing 
In  the  record  to  show  but  what  the  child 
became  confused,  finding  himself  suddenly 
In  the  presence  of  the  car  running  at  a  high 
rate  of  speed.  The  burden  of  showing  con- 
tributory negligence  Is  upon  the  defendant, 
iinleu  the  testimony  of  the  plaintiff  shows 


It.  See  Reddon  v.  Railway  Co.,  5  Utah,  544, 
15  Pac.  262.  For  a  complete  synopsis  of  tbe 
law  relative  to  the  negligence  of  children 
under  such  circumstances,  see  1  Shear.  & 
R.  Neg.  §  73,  and  notes. 

The  next  assignment  upon  the  insufficiency 
of  the  evidence  Is  that  the  plaintiff  or  his 
agents  In  charge  of  the  child  were  negligent 
In  allowing  the  child  upon  the  street.  The 
record  Is  entirely  and  absolutely  silent  upon 
the  subject  of  the  care  of  those  Intrusted 
with  this  child.  There  Is  nothing  showing, 
or  tending  to  show,  how  the  child  came  Into 
the  street,  and  It  seems  to  us  that  It  would 
be  going  a  long  way  to  hold  that  It  was  neg- 
ligence per  se  for  the  parents  of  a  child  seven 
years  old  to  allow  him  to  go  upon  the  public 
streets.  There  is  nothing  to  show  that  they 
knew  anything  of  his  being  on  the  street. 
The  defendant,  in  operating  its  street-car 
line,  should  operate  it  In  such  a  way  as  to 
protect  the  lives  of  children  and  other  peo- 
ple, who  have  an  equal  right  to  the  use  of 
the  street;  and  It  is  guilty  of  culpable  neg- 
ligence if  it  fails  to  exercise  ordinary  care 
for  the  protection  of  such  children,  when 
they  themselves,  or  those  In  charge  of  them, 
have  done  nothing  to  unnecessarily  expose 
them  to  danger. 

The  first  error  of  law  assigned  raises  the 
question  again  as  to  whether  or  not  a  ver- 
dict by  less  than  12  jurors  can  be  received 
and  is  valid.  We  have  ft'equently  passed 
upon  this  question,  and  have  upheld  the  stat- 
ute authorizing  such  verdicts,  and  therefore 
we  will  not  stop  to  discuss  it  again  in  this 
opinion. 

The  next  error  of  law  relates  to  the  admis- 
sion of  testimony.  The  witness  McGann,  In- 
troduced on  behalf  of  the  defendant,  bad 
testified  to  the  speed  of  the  car  at  the  point 
where  the  accident  occurred,  and  testified 
that  It  was  11.96  miles  per  hour.  On  cross- 
examination  he  was  asked  this  question:  "if 
your  car  had  been  30  or  40  or  50  feet,  or  100 
feet,  back  further  west,  behind  the  time  that 
it  was  on,  you  are  not  prepared  to  say  but 
what  that  boy  would  have  got  across  the 
track,  or  would  not  have  got  up  there  on  it?" 
To  this  question  there  was  an  objection  by 
the  defendant  that  it  was  Irrelevant  and  Im. 
material.  The  court  permitted  It  to  be  ai^ 
swered  as  a  hypothetical  question,  in  view 
of  the  previous  testimony  that  had  been  In- 
troduced in  the  case,  and  the  witness  an- 
swered that  "I  think.  If  it  had  been  that 
far  badt  of  where  it  was,  that  he  would  have 
gotten  across."  It  Is  difficult  to  see  how  this 
testimony  prejudiced  the  appellant  The 
witness  had  testified.  In  answer  to  a  previ- 
ous question,  that  he  could  not  have  stopped, 
If  he  had  been  running  at  less  than  12  mil^ 
per  hour.  In  time  to  have  prevented  the  aC' 
cideot  He  also  had  testified  that  when  he 
first  saw  the  boy  he  was  just  letting  go  of 
the  wagon,  and  was  20  feet  or  so  from  the 
end  of  the  car,— 20  or  25  feet,— and  was  off 
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to  one  side  -6  or  8  feet  He  was  Uaea  asked 
the  question  above  quoted,  and  made  the  as- 
Bwer  that,  If  the  car  had  been  that  far  htutSt 
of 'Where  it  was,  the  child  would  have  goU 
ten  across.  It  may  be  admitted  that  the  an- 
swer of  the  witness  did  not  tend  to  prove 
negligence  on  the  part  of  the  defendant;  but 
It  must  be  borne  in  mind  thai  It  was  a  part 
of  the  cross-examination,  and  would  seem  to 
have  been  admissible  for  the  purpose  of  dis- 
tlnjrulshlng  his  prior  testimony,— for  the  pur- 
pose of  testing  the  truthf uluesa  of  his  former 
statement  that  the  accld^t  would  have  oc- 
curred anyhow*  even  if  the  car  bad  been  run- 
ning at  a  slower  rate  of  si>eed  after  leaving 
State  street  See  1  Thomp.  Trials,  i  408,  It 
is  undoubtedly  true  that  the  negligence  com- 
plained of  must  be  the  proximate  cause  of 
the  injury  in  order  to  entitle  the  party  in- 
jured to  recover.  In  other  words,  if  excess- 
ive speed  was  the  ne^igence  complained  of 
in  this  case,  it  must  be  shown  that  the  speed 
was  excessive  at  the  point  where  the  acci- 
dent oceurred,  and  that  the  acxident  was  due 
to  it.  It  is  not  sufficient  to  show  that  there 
had  been  an  excess  of  speed  at  some  other 
point  and  that  the  car  would  have  been  in 
a  different  position  at  the  time  the  child 
reached  the  track  If  it  bad  be^  running  at 
a  legal  rate  of  i^eed.  In  such  case  the 
negligence  la  too  remote  to  entitle  the  party 
tp,  recover.  But  It  does  not  appear  that  this 
question  upon  cross-examination  was  offered 
for  the  purpose  of  proving  prior  negligence 
with,  a  view  to  recover  at  all,  nor  did  the 
answer  tend  to  prove  any  such  thing.  It 
was  ofTered  tov  the  purpose  of  showing  that 
the  statement  of  the  witness  that  the  car 
could  not  have  been  stopped.  If  It  had  been 
running  at  a  legal  rate  of  speed,  In  time  to 
save  the  child,  was  not  correct  and  for  this 
purpose  we  think  It  was  admissible.  In  any 
event  It  is  not  such  an  error  as  would  war- 
rant us,  In  view  of  the  testimony  in  the  case, 
In  setting  aside  the  verdict.  The  witness 
Burton  was  asked,  on  cross-examination, 
"How  far.  In  your  judgment  do  you  think 
the  car  was  from  the  boy  when  he  hallooed?" 
This  was  objected  to  as  Incompetent  The 
court  ovMTuled  the  objection,  and  permitted 
the  witness  to  answer,  to  which  an  exception 
was  taken.  The  witness  had  testified  that 
he  did  not  know  how  far  ahead  of  the  car 
the  boy  was  when  he  was  discovered,  but 
when  he  first  saw  him  he  was  from  four  to 
six  feet  ahead  of  the  car;  that  before  he  saw 
htm  the  motorman  hallooed  to  the  boy, 
"Look  out!"  or  something  to  that  effect  He 
was  then  asked  the  question  complained  of. 
We  see  no  objection  to  this  question.  The 
witness  was  the  conductor  upon  the  cor; 
knew  about  the  speed  that  the  car  was  run- 
ning, and  about  the  space  It  would  pass  over 
In  a  given  p^lod  of  time.  He  heard  the 
motorman  halloo,  and,  within  a  certain 
length  of  time  after,  he  saw  the  child  from 
four  to  six  feet  ahead  of  the  car.   Of  coui-se, 


be  does  not  know  whetha"  the  child  had 
changed  its  position  en-  not  In  the  meantlmft. 
He  did  know  approximately  how  tar  or  how 
much  the  car  had  changed  Its  portion,  and 
could  give  a  reasonal>!y  accurate  oplnltm  as 
to  the  relative  po^tl<nis  of  the  cbUd  imd  the 
car  at  the  time  the  motorman  shouted  to 
him.  Especially  is  this  true  in  view  of  the 
fact  that  the  space  of  time  between  tbe  time 
the  motorman  shouted  and  the  time  what 
he  saw  the  child  was  exceedingly  slight  and 
tlie  distance  covered  by  the  car»  even,  was 
not  great  The  witness  answered  that  the 
child  was  probably  from  10  to  16  feet  from 
the  car  when  the  motorman  shouted  to  him, 
showing  that  altbough  tbe  car  was  running 
at  not  less  than  11.9S  miles  per  hour,  it  had 
only  progressed  from  6  to  9  feet  daring  the 
time  Intervening  between  the  shout  and  the 
time  when  be  saw  the  child.  We  think 
that  there  was  no  error  In  admitting  this  tes- 
timony. 

The  only  two  remaining  asAgnments  of  er- 
ror that  are  discussed  by  the  appellant  relate 
to  the  Instructions,  and  the  first  is  that  the 
court  assumed  that  the  place  of  the  acddat 
was  In  a  thickly  setUed  portion  tjt  tbe  dty, 
which  tbe  evidence  did  not  iriiow,  and  which 
was  a  question  for  tba  Jury.  It  aeema  to  im 
tbat  this  obiectlon  is  exceedingly  technical. 
In  tbe  light  of  tbe  evidence.  The  testimony 
tended  to  Show  that  tiie  street  was  built  op 
in  the  vicinity  where  tbe  accident  occurred. 
While  there  is  no  ^press  statement  by  any 
\.vineaa  that  it  is  thickly  settled,  there  are 
numerous  statements  as  to  the  different 
buildings  and  dwellings  situate  on  different 
sides  of  the  street  at  the  point  where  the  ae* 
cldent  occurred.  We  think  that  this  assump- 
tion by  the  court  that  It  was  in  a  thickly-set- 
tled portion  of  the  dty,  if  It  be  treated  as  an 
assumption,  could  not  have  misled  the  Jury. 

The  next  instruction  complained  of  is  that 
the  court  instructed  the  Jury  ttiat  the  run- 
ning  of  the  car  at  the  rate  of  qteed  forbidden 
by  tbe  city  wdlnance  was  negligence  per  se. 
There  was  no  attempt  to  explain  or  excuse 
the  excessive  speed  of  this  car  upon  the  day 
of  the  accident  and  at  tbe  time  of  the  acd- 
dcnt  Wo  ttiink  tbe  true  rule  Is  as  stated  b:* 
Shearman  &  Redfleld  on  Negligence  (volume 
1,  S  4G7),  that  the  running  of  trains  in  viola- 
tion of  a  statute  or  ordinance  regulating  the 
speed  of  trains,  if  left  without  explanatloD 
or  excuse.  Is  conclusive  proof  of  negllgenOe. 
Where  there  Is  no  attempt  at  explanation.  It 
certainly  could  not  be  misleading  to  the  Jury 
to  say  to  them  that  such  excessive  speed  Is 
negli^;ence  per  so,  because  there  Is  certainly 
no  difference  In  the  effect  of  this  language, 
and  language  which  would  state  to  th«n 
that  this  proof  constituted  conclusive  proof 
of  negligence.  The  autborittes  are  conflict- 
ing upon  the  question  as  to  whether  or  noi 
the  act  Is  negligence  per  se  or  merely  evi- 
dence of  negligence,  but,  as  we  say,  the  true 
rule  seems  to  be  that  it  is  evidence  of  tbe 
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negUgenoe  only,  but  that  that  eTldence  Is 
concluslTe  when  no  explanation  is  given.  In 
the  case  at  bar  there  was  no  attempt  at  ex- 
planation, and  we  think  the  instruction  could 
not  have  misled  the  Jury. 

This  disposes  of  eacb  of  tbe  qnestlonH 
raised  by  the  appellant  upon  this  appeal, 
except  the  general  discussion  upon  a  request 
of  the  defendant  for  an  Instruction  to  find 
for  the  defendant  This  we  think  we  hare 
Buffldently  discussed  In  passing  upon  the 
Bufflclen<^  of  the  evidence  to  justify  the  ver- 
dict Considering  the  age  of  the  deceased, 
and  all  the  surrounding  circumstances  of  the 
case,  we  think  the  verdict  for  $5,000  exceeds 
by  $2,000  the  amount  which  platntUCC  Is 
shown  to  be  entitled  to  aa  damages  In  this 
case,  and,  unless  tbe  plaintiff  will  consent  to 
reduce  tbe  Judgment  to  the  sum  of  $3,000, 
the  Jadgment  should  be  reversed.  If  such 
consent  la  given  forthwith,  then  In  that  case 
the  Judgment  Is  affirmed  to  the  amount  of 
$3,000  and  costs,  with  Interest  from  this 
date.   We  find  no  other  error  in  the  record- 


WEST  T.  NORWICH  UNION  FIHB  IKS. 

(Supreme  Court  of  Utah.    July  27,.  1S94.) 

iNSnRANCB  — AOTHOBITT  OF  AoiKT  —  WaIVBB  OW 

CosDmoKS. 

1.  Where  an  insured  requested  the  agent 
of  a  company,  who  was  authorized  to  issue  poli- 
cies, fix  rates,  and  conntersign  policies,  to  ia- 
dorse  on  tbe  policy  permismoQ  Cor  additional 
Insnnuic*,  which  he  failed  to  do  after  promis- 
ing to  do  so,  the  company  is  estopped  to  set  up 
a  provision  against  additional  insurance,  though 
tbe  provision  required  inch  permission  to  be  in- 
dorsed on  the  policy,  and  contained  a  clause  re- 
stricting the  agent's  power  to  waive  any  of  the 
provisions  of  the  policy. 

2.  'Where  an  agent  has  knowledire,  at  the 
time  a  poiicr  is  Issued,  that  tbe  property  is 
mortgnged,  and  that  it  is  also  on  leased  gp^oimd. 
the  company  cannot  set  up  as  a  defense  pro- 
visions avoiding  the  policy  for  sneh  reasons, 

3.  Where  nn  ft^ent  of  a  fire  insorance  com- 
paoT,  who  is  also  agent  for  another  company, 
naa  issned  a  policy  for  tbe  latter  company,  the 
former  is  conolusivply  presumed,  on  the  is- 
snance  of  a  policy  by  him  on  the  same  property 
for  it.  to  have  notice  of  the  additional  insnrance. 

Appenl  from  district  court,  fourth  district; 
before  .Tustice  J.  A.  Miner. 

Action  by  Perry  C.  West  against  the  Nor- 
wich Union  Fire  Insurance  Society.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
apl>eal8.  Affirmed. 

Evoxts  &  Rogers  and  A.  G.  Horn,  for  appel- 
lant C.  B.  Posh  and  O.  B.  Leonard,  for  re- 
spondent. 

BARTCH,  J.  Certain  property  belonging  to 
the  plaintiff  having  been  destroyed  by  fire,  be 
brout^t  this  action  to  recov^  the  tunount 
of  an  Insurance  policy  issued  thereon  by  the 
defendant  The  Jury  returned  a  verdict  aa- 
sesslng  the  plaintiff's  damages  at  $1,000,  and 


*  Rehearing  denied. 


Judgment  was  rendered  thereon  accordli^Iy. 
Upon  the  overruling  of  a  motion  for  a  new 
trial,  the  defendant  appealed  both  from  the 
Judgment  and  order  denying  a  new  trial. 

It  appears  from  the  record,  snbstantlally, 
that  the  policy  sued  upon  was  issued  by  the 
defendant  company  on  tbe  6th  day  of  Febru- 
ary, 1802,  and  was  a  renewal  of  a  policy 
which  was  about  to  expire,  and  ujwn  which 
was  indorsed,  "Permission  for  other  Insur- 
ance concurrent  herewith;"  that  the  Utah 
Loan  &  Trust  Company  of  Ogden  city  was 
the  agent  of  the  defendant  and  wrote  these 
policies  of  insurance;  that  there  was  also 
another  policy  of  Insurance  at  the  same  time, 
on  the  same  property,  in  another  company, 
of  which  the  Utah  Loan  &.  Trust  Company 
was  also  the  agent;  that  the  property  In- 
sured was  on  leased  ground,  and  was  destroy- 
ed by  fire  on  the  24th  day  of  March,  1892; 
that  at  the  time  of  the  fire  the  Ogden  State 
Bank  had  a  chattel  mortgage  on  the  property, 
but  made  no  claim  of  any  indebtedness  due 
from  plaintiff  by  reason  of  the  mortgage; 
that  at  the  time  the  policy  In  question  was 
issned.  the  agent  of  the  defendant  knew  of 
the  existence  of  the  mortgage,  and  that  the 
property  Insnred  was  on  leased  ground,  and 
promised  plaintiff  to  make  the  proper  indorse- 
ment on  the  policy,  but  failed  to  do  so;  that 
after  tbe  fire  the  agent  of  the  defendant  intro- 
duced to  plaintiff  one  Tiedman,  an  insurance 
adjuster  fbr  the  defendant  company;  that  the 
plaintiff  gave  Tiedman  a  sworn  statement 
showing  ^e  cause  of  the  fire  and  the  amount 
of  damage  done,  and  together  they  selected 
two  builders  to  estimate  the  value  of  the 
bouse  destroyed,  which  estimate  was  given 
to  Tiedman,  and  an  inventcffy  was  made  of 
the  property  which  was  saved;  that  Tiedman 
then  left,  promising  to  return  In  a  few  days, 
but  failed  to  do  so,  and  soon  tbereafl;er  the 
defendant  repudiated  the  plaintiff's  claim. 

Tbe  real  Question  Is,  what  was  the  effect  of 
the  contract  of  insnrance  under  this  state  of 
facts?  Couhsca  for  appellant  contend  that 
the  plaintiff  cannot  recover  because  he  had 
other  insurance  on  the  property,  and  failed 
to  have  the  consent  of  tbe  defendant  com- 
pany thereto  indorsed  on  tbe  policy  in  ques- 
tion, which  failure  was  a  violation  of  that 
clause  in  the  policy  which  provides  that  "the 
entire  policy,  unless  otherwise  pravldod  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  if  the  Insured  now  has,  or  shall 
hereafter  make  and  procure,  any  other  con- 
tract of  insurance,  whether  valid  or  not,  on 
property  covered,  In  whole  or  in  part  by  this 
policy."  If  this  clause  be  literally  construed, 
aiid  the  agent  cannot  waive  a  compliance 
therewith  by  bis  acts  or  neglect  and  bind  the 
principal,  as  Is  insisted,  then,  Indeed,  the  In- 
sured Is  without  a  remedy.  The  agent  was 
authorized  to  Issue  policies  to  parties  seeking 
Insurance,  to  fix  rates  and  premiums,  and  to 
countersign,  renew,  and  sign  the  transfer  of 
policies  In  Ogden  and  vicinity.  Where  sncb 
powers  are  conferred  upon  an  agoit  of  on 
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Insurance  company,  he  becomeB  the  g^ieral 
agent  of  sach  company  within  Mb  district, 
and  his  acts,  performed  within  the  scope  of 
his  agency,  will  be  binding  upon  his  princi- 
pal, and  his  knowledge  and  consent  will  be 
that  of  his  principal.  The  company  is  bound, 
not  only  1^  bis  acts,  but  also  by  whatever 
may  be  said  or  done  by  him  r^ardlng  the 
contract  or  risk.  Through  him  the  company 
has  knowledge  of  every  fact  In  rehitlon  to 
the  insurance  or  contract,  and  when  he  issues 
additional  insurance  on  the  same  property 
for  another  company  he  becomes  the  agent 
of  both  companies,  and  the  former  company 
will  be  cDuduslTely  presumed  to  hare  knowl- 
edge of  the  additional  insurance.  If,  then, 
such  company  fail  to  avail  Itself  of  Its  right, 
under  Its  contract,  to  object  to  such  addition- 
al insurance,  and  to  declare  the  policy  void, 
80  long  as  there  is  no  apparent  danger  of 
loss,  It  wni  be  estopped  from  insisting  upon 
a  forfeiture  of  the  policy  after  loss  has  occur- 
red, because  its  consent  to  oQier  insurance 
was  not  indorsed  thereon  in  writing.  These 
policies  are  in  a  printed  form,  and,  as  a  gen- 
eral thing,  the  insured  knows  little  about 
thebr  conditions  and  restrictions;  but  the 
ag«it  is  presumed  to  know  them,  and  Justice 
and  fair  dealing  will  not  pmuit  him  to  lull 
the  Insured  Into  a  state  of  security  by  prom- 
ises, continue  to  receive  the  premiums,  and 
then,  when  loss  occurs,  the  company  deny 
its  liablUly  because  the  agreement  of  Its 
agent  was  not  Indnsed  as  required  by  the  in- 
surance contract  In  the  case  at  bar  the  in- 
sured requested  the  agent  of  the  defendant  to 
make  the  proper  indorsement,  which  he  prom- 
ised to  do,  but,  aftw  having  Issued  the  new 
policy,  for  some  cause  failed  to  fulfill  his 
agreement;  and  It  la  apparmt  from  the  rec- 
ord that  the  agent  Issued  the  additional  insur- 
ance with  the  full  knowledge  of  the  existence 
of  the  policy  in  question.  Under  these  cir- 
cumstances, the  dause  of  the  pc^lcy  now  un- 
der cmsideratlon  cannot  avail  the  defendant 
A  verbal  agreement  Is  of  as  high  a  l^al  de- 
gree as  one  In  writing,  and  either  one  nu^ 
be  varied  or  abrogated  by  subsequent  agree- 
ment parol  ae  written;  and,  upon  principle, 
there  appears  to  be  no  good  reason  why  this 
rule  should  not  apply  to  insurance  companies 
as  well  OS  private  individuals.  Therefore  the 
agreement  of  the  agent,  by  which  he  prom- 
ised to  Indorse  on  the  policy  permission  tar 
further  Insurance,  is  regai-ded  as  the  agree- 
ment of  the  defendant  company,  and  Is  bind- 
ing upon  it.  The  fact  that  It  had  no  actual 
knowledge  of  It  at  the  time  It  was  made,  and 
did  not  actually  assent  to  it  Is  entirely  im- 
material, because  it  was  viithin  the  scope  of 
the  agent's  authority  to  make  it  Nor  does 
the  fact  that  the  policy  In  question  contained 
a  clause  restricting  the  agent's  povrer  to 
waive  any  provision  or  condition  of  the  policy 
Add  force  or  give  effect  to  the  clause  under 
consideration,  because  the  agent  had  the  legal 
capacity  to  agree  that  other  Insurance  might 
be  procured  on  the  property;  and  he  having 


agreed  to  do  this,  and  that  fitUed  to  perform, 
the  defendant  cannot  now  be  heard  to  odiii> 
plain  because  the  neglect  and  Cafinre  of  the 
agent  was  tiie  neglect  and  ftSure  of  tbe  oont* 

pnny. 

It  is  true  Oils  question  has  been  attended 
with  much  difficulty,  and  the  decisions  of 
the  courts  are  by  no  means  uniform.  Many 
of  the  earlier  decisions  appear  to  bold  the 
parties  rigidly  to  the  terms  of  the  Insurance 
contract  Upon  examination  of  the  more  re- 
cent authorities  It  seems  clear  that  the  rule 
of  strict  construction,  in  regard  to  the  termn 
of  an  insurance  policy,  has  been  mucb  re- 
laxed, and  the  courts  now  hold  that  whoe 
an  Insurance  company  or  Its  agent  has  been 
notified  of  additional  insurance,  or  of  ehangps 
in  the  condition  of  the  propo^,  and  no  ob- 
jection has  been  made,  the  company  wUI  be 
estopped  from  insisting  on  a  forfeiture  be- 
cause pmnlsslon  In  vn>ltlng  was  not  bh 
dorsed  on  the  policy.  An  agent  who  has 
the  power  to  enter  Into  contmcts  of  Insur- 
ance and  issue  policies  may  also  waive  for- 
feiture. Wood,  In  his  treatise  on  the  Law 
of  Fire  Insurance  (volume  2,  |  415),  says: 
"That  an  insurance  agent  authorlKd  to  make 
contracts  of  Insurance  and  Issue  poUcles  may 
waive  forfeiture,  and  reinstate  and  restore 
a  void  policy  as  a  valid  Instrument,  la  held 
by  numerous  cases.  Indeed,  it  Is  a  power  In- 
cident to  the  authority  to  make  a  contract  ot 
insurance,  and  the  company  is  as  much  es- 
topped from  denying  that  he  possessed  audi 
power  as  It  Is  from  denying  his  authority 
to  make  contracts,  when  it  has  d^egated 
such  power  to  him  or  permitted  hhn  to  exer- 
cise it"  See,  also.  Id.  ff  383,  416.  In  Pel- 
klngton  T.  Insurance  Co.,  SS  Ha  172,  Mr.  Jus- 
tice Wagner,  delivering  the  opinion  revmlng 
the  lower  court  said:  "The  court,  by  Its 
ruling  in  striking  out  the  replication,  vir- 
tually decided  that  It  was  absolutely  neces- 
sary to  obtain  the  written  indorsement  of  the 
company's  assent  to  ttie  additional  iusnrance, 
before  any  recovwy  could  be  had.  There  are 
cases  which  undoubtedly  sustain  this  posi- 
tion, but  the  tendency  of  the  modem  de- 
dslons  Is  to  relax  and  modl^  this  stringient 
doctrine.  It  is  emphatically  averred  that  the 
agent  was  duly  notified  of  the  subsequent 
and  additional  insurance,  and  assented  to 
the  same.  Notice  to  the  agent  was  notice 
to  the  principal,  and  the  company  was  bound 
by  that  notice."  2  May.  Ins.  U  360,  370: 
Kahn  v.  Insurance  Co.  (Wyo.)  34  Pac.  lOTiO: 
Insurance  Co.  v.  Earle,  33  Mich.  143;  In- 
surance Co.  V.  Ruckman,  127  IlL  304,  20  X. 
E.  77;  Insurance  Co.  v.  Mungw  (KanO  90 
Pac  120;  Insurance  Ass'n  v.  tiriffln,  08  Tex. 
2.T2, 18  a.  W.  505;  Cobb  V.  Insurance  Co.,  11 
Kan.  97;  Insurance  Co.  v.  Taylor,  73  Pa.  St 
342;  Weed  v.  Insurance  Co.,  110  N.  T.  106. 
22  N.  E.  229. 

The  next  point  raised  Is  In  relation  to  tiie 
clause  In  the  policy  relating  to  chattd  mort- 
gages.   Counsel  Insists  that,  the  insured 
having  had  such  a  mortgage-«i  the  iveperty. 
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it  avoided  tbe  policy.  The  existence  of  this 
mortgage  was  known  to  the  agent  when  he 
issued  the  policy,  and  therefore  the  views 
expressed  herein  In  regard  to  additional  In- 
surance apply  with  equal  force  to  the  ques- 
tions raised  concerning  the  chattel  mortgage. 
So,  likewise,  as  to  the  clause  in  the  policy, 
•'that  the  policy  should  be  void  If  the  auuject 
of  the  insurance  be  on  ground  not  owned  by 
the  insured  In  fee  simple,"  because  the  agent 
knew,  when  he  Issued  the  policy,  tliat  the 
property  Insured  was  on  leased  ground.  The 
company  should  not  be  iKrmltted  to  perpe- 
trate a  fraud  on  the  insured  by  accepting  the 
premium,  and  then,  after  loss  had  been  in- 
curred by  fire,  repudiate  the  policy  because 
the  subject  of  the  Insiu'ance  was  upon  leased 
ground.  Nor  do  we  think  the  court  erred  In 
admitting  the  evidence  in  regard  to  Tled- 
man's  representing  himself  as  an  adjuster 
of  the  defendant,  and  in  regard  to  the  proof 
of  loss.  In  fact,  under  the  circunistances  of 
this  case,  as  shown  by  the  record,  no  proof 
of  loss  was  necessary,  for  the  company  re- 
pudiated the  poUcy,  and  refused  to  recognize 
the  plaintlif's  claim,  on  other  and  distinct 
grounds,  and  thereby  proof  of  loss  was 
waived.  See  Danilier  v.  Grand  Lodge  (de- 
cided at  this  term)  37  Fac.  245.  We  are  also 
of  the  opinion  that  tbe  allegations  of  tbe  com- 
plaint were  sufficient  to  admit  evidence  as  to 
waiver.  Where  a  pleading  contains  an  al- 
legation of  the  performance  of  a  condition, 
it  is  not  absolutely  necessary  to  allege  a 
waiv«r,  because  proof  thereof  Is  admissible 
under  the  general  allegation.  2  May,  Ins. 
i  589;  Insurance  Co.  v.  Dougherty,  102  Pa. 
St.  568. 

It  is  not  deemed  necessary  to  consider  any 
of  the  other  points  raised  in  the  record,  be- 
cause we  think  they  present  no  reversible  er- 
ror.  Tbe  Judgment  is  affirmed. 

ilEBSlTS,  C  J.,  and  SMITEE,  J.,  concur. 


OREGON  SHORT  lANE  &  V.  N.  RT.  CO.  v. 
STANDING.  County  Collector. 
(Supreme  Court  of  Utah.   Aug.  31,  1894.) 

FooB  Tax— Validitt— BTATtm  —  Rbpbai.  bt  Im- 
FUCATioN— Tax  Sals— iNJUHcnoir  —  Cloud  on- 

TlTLE. 

1.  Act  Mardi  8,  18SS.  authorizes  coun- 
ties to  take  care  of  thpir  poor,  and  euipow»^ 
<»oonty  courts  to  levy  the  necessary  tax.  Act 
1800,  amending  the  revenue  act  (1  Comp.  Laws 
1S8S,  fi  2U08,  subsec.  1),  after  proWdiug  for  the 
amount  of  other  taxes  to  be  levied,  authorises 
the  county  courts  to  levy  a  tax  for  "county 
I)UrposeB,"  not  to  exceed  three  mills.  Held, 
that  the  latter  act  repealed  tbe  former  act  so 
far  as  it  provided  for  a  levy  of  a  special  tax  for 
the  care  of  the  poor. 

2.  The  cdlection  of  an  illegal  tax  by  sale 
of  a  railroad  company's  cars  will  not  be  en- 
joined, on  the  ground  that  a  cloud  will  be 
thereby  cast  on  the  company's  realty,  though 
it  does  not  affirmatively  appear  that  they  are 
sufficient  in  value  to  pay  the  tax,  as  the  pre- 
sumptiou  always  la  that  a  levy  is  sufficient  to 
satis^  tbe  demand. 


Appeal  from  district  court,  fourth  district; 
before  Justice  James  A.  Miner. 

Action  by  the  Oregon  Short  Line  &  Utah 
Northern  Railway  Company  against  Hiram 
Standing,  county  collector,  to  enjoin  the  col- 
lection of  a  tax.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

Haloney  &  Perkins  and  Nels  Jensen,  for 
appellant  WlUlaniB,  Van  Oott  ft  Suther- 
land, for  respondent. 

SMITH,  J.  This  is  an  action  begun  by 
the  plaintiff  In  the  court  below  to  enjoin  the 
collection  of  a  tax  levied  in  tbe  county  of 
Box  Elder,  amounting  to  the  sum  of  one 
mill  on  the  dollar  of  the  plaintiff's  taxable 
property,  the  same  being  levied  as  a  tax 
for  the  support  of  the  indigent  poor  ot  said 
county.  The  total  amount  of  the  tax  which 
was  chLlmed  to  be  Illegal  Is  ¥300.01.  The 
plaintiff  paid  the  taxes  levied  upon  Its  prop- 
erty other  than  the  one-mill  tax  levied  for 
the  support  of  the  county  poor.  The  com- 
plaint alleged  that  plaintiff  was  the  owner 
of  a  railway  track  in  Box  Elder  county,  also 
of  the  engines,  cars,  and  other  property  used 
in  and  about  the  running  and  operation  of 
its  railway;  that  Its  property  was  assessed 
In  the  year  1893  at  the  total  assessed  valua- 
tion of  $306,030.90,  in  that  county;  that  the 
total  taxation,  territorial,  county,  and  county 
school  taxes,  and  special  school  taxes  levied 
on  such  property  in  Box  Elder  county,  was 
$4,855.66;  that,  in  addition  to  the  tax  levied 
by  the  statute  for  territorial  school  purposes, 
the  county  court  of  Box  Elder  county  also 
levied  upon  the  properly  of  the  plaintiff 
three  mills  on  the  dollar  as  county  taxes, 
two  mills  on  the  dollar  as  county  school  tax, 
and  one  mill  on  the  dollar  as  county  poor 
tax.  It  is  this  latter  tax  which  Is  complain- 
ed of.  It  is  further  alleged  that  there  were 
special  school  taxes  levied  within  certain 
school  districts  within  the  county.  The  com* 
plaint  then  alleges  that  the  county  court  was 
authorized  by  law  to  levy  taxes  for  all  coun- 
ty purposes  whatsoever,  not  exceeding  three 
mills  on  the  dollar,  and  that  the  levy  of  said 
tax  of  one  mill  on  the  dollar  for  a  county 
poor  tax.  In  addition  to  the  three  mills  for 
county  purposes,  was  in  excess  of  the  powers 
of  the  county  court,  and  void.  Then  fol- 
low an  allegation  as  to  the  payment  of  the 
legal  taxes  and  a  statement  of  the  amount  of 
the  Illegal  tax.  It  is  then  alleged  that  the 
defendant  is  county  collector,  and,  as  such 
officer,  claims  and  demands  payment  from 
the  plaintiff  of  the  sum  of  $366.04,  being 
the  amount  alleged  to  be  excessive  and  ille- 
gal; that  the  plaintiff  had  refused  to  pay 
the  taxes,  and  that  the  same  had  not  been 
paid;  that  the  defendant  in  consequence  of 
such  refusal,  and  for  the  purpose  of  collect- 
ing such  illegal  tax,  and  without  any  other 
authorlly,  on  the  10th  of  December,  1893, 
seized  and  levied  upon  certain  cars  belong- 
ing to  the  plaintiff,  and  advertised  the  same 
for  sale.   It  la  also  alleged  that;  ouless  the 
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defendant  la  TeBtralned,  he  will  sell  the 
property.  The  court  below  granted  the  re- 
straining order  and  order  to  show  cause. 
The  defendant  appeared,  and  demurred  to 
the  complaint— First,  that  the  complaint 
shows  on  Its  face  that  the  county  court  of 
Box  Elder  county  bad  power  and  authority 
to  lery  the  tax  of  one  mill  on  the  dollar  to 
provide  for  the  care  and  maintenance  of  the 
indigent  sick  or  otherwise  dependent  poor 
In  said  county;  second,  that  the  complaint 
shows  on  Its  face  that  the  county  court  had 
authority  to  levy  a  property  tax  In  addition 
to  the  tax  for  general  county  purposes; 
third,  that  said  complaint  shows  on  Its  face 
that  plaintiff  had  a  full,  speedy,  and  ade- 
quate remedy  at  law;  fourth,  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court,  upon 
hearing,  overruled  the  demurrer;  and  the 
defendant  refusing  to  answer,  and  having 
elected  to  stand  upon  the  demurrer,  the  court 
entered  Judgment  in  favor  of  the  plalntlCC, 
and  against  the  defendant,  making  the  in- 
junction perpetual,  and  taxing  the  costs  of 
the  action  against  the  defendant  The  de- 
fendant reserved  the  proper  exceptions  to 
the  ruling,  and  brings  the  case  here  for  re- 
view. 

The  first  question  presented  Is  whether  or 
not  the  county  court  had  authority  to  levy 
the  tax  complained  of.  Section  2008,  sub- 
sec.  1,  p.  719,  1  Comp.  Laws  1888,  provides: 
"There  is  hereby  levied,  and  directed  to  be 
assessed  and  collected  annually,  beginning 
with  the  year  1878,  an  ad  valorem  tax  on 
all  the  taxable  property  In  the  territory  of 
Utah,  as  follows:  Three  mills  on  the  dollar 
for  territorial  purposes;  three  mills  on  the 
dollar  for  the  benefit  of  district  schools;  and 
such  sum  as  the  county  courts  of  the  several 
counties  may  designate  for  county  purposes, 
not  to  exceed  six  mills  on  the  dollar."  This 
section,  however,  was  amended  by  the  act 
of  1800  (page  50,  Scss.  Laws  1890),  and  made 
to  read  as  follows:  "That  there  Is  hereby 
levied  and  directed  to  be  assessed  and  col- 
lected annually,  beginning  with  the  year 
1890,  an  ad  valorem  tax  on  all  taxable  prop- 
erty In  the  territory  of  Utah  as  follows: 
Two  mills  on  the  dollar  for  territorial  pur- 
poses, three  mills  on  the  dollar  for  district 
school  puri>oses,  such  sums  as  the  county 
courts  of  the  severnl  counties  may  designate 
for  district  school  purposes  In  such  counties 
not  to  exceed  two  mills  on  the  dollar  and 
such  sums  as  the  county  courts  of  the  sev- 
eral counties  may  designate  for  county  pur- 
poses not  to  exceed  three  mills  on  the  dol- 
lar." This  language  would  seem  to  be  quite 
clear,  and  to  permit  of  no  doubt  that  the 
limit  of  taxation  for  county  purjwses  other 
than  district  school  purposes  Wiis  three 
mlllii;  but  the  appellant  contends,  how- 
ever, that  this  is  limited  or  modlflod  by  sec- 
tion 187,  subsec.  G,  p.  299, 1  Comp.  Laws  1,HK8, 

hich  provides,  among  other  things,  as  fol- 
's:  "The  county  courts  In  their  respective 


counties  have  jurisdiction  and  power  under 
such  limitations  and  restrictions  as  are  pre- 
scribed by  law  to  provide  for  the  care  and 
maintenance  of  the  IndlcRnt  sick  or  the  otb> 
ervTlse  dependent  poor,  transients  and  resi- 
dents of  the  county,  erect,  and  officer  and  main- 
tain hospltils  wnA  poor  honseB  In  their  discre> 
tlon  therefor,  or  otherwise  provide  for  the 
same;  and  for  such  purposes  annually  at  the 
time  apiiolnted  by  law  for  the  levylngof  taxes 
for  county  purposes  to  levy  the  necessary 
property  tax  therefor."  This  act  was  passed 
March  8,  ISSS,  and  was  In  operation  at  the 
time  of  the  passage  of  the  act  of  1890  (page 
50),  above  quoted.  The  question  Is,  does  the 
term  "county  purposes,"  In  the  act  of  March, 
1800  (page  50,  Laws  1800).  include  the  sup- 
port of  the  Indigent,  sick,  or  otherwise  de> 
pendent  poor  of  the  county,  or  does  it  only 
Include  other  county  purposes?  It  will  be 
observed  that  the  law,  since  1878,  baa  per- 
mitted the  county  to  levy  a  tax  not  to  exceed 
six  mills  on  the  dollar  for  county  porpcMes. 
The  law  of  1800  limited  this  to  three  mlUt 
for  county  purposes,  and  two  mills  or  less 
for  the  benefit  of  the  district  schools  of  the 
county.  This  act  having  been  passed  after 
the  act  which  authorizes  the  county  court  to 
levy  a  tax  espedally  for  the  benefit  of  the 
Indigent,  sick,  or  otherwise  dependent  poor, 
and  seeming  to  be  full  and  complete  legisla- 
tion on  the  subject,  In  our  opinion  limits  or 
repeals  section  187,  subsec.  6,  p.  299,  1  Comp. 
Laws,  so  far  as  It  provides  for  the  levy  of 
a  special  tax  for  that  purpose.  While  re- 
peals by  Implication  are  not  fiivoret\  we 
think  that  it  Is  manifest  that  the  l^slature 
Intended  to  limit  the  power  of  the  county 
court  to  levy  taxes  by  the  act  of  18B0,  and 
that  that  limitation  is  three  mills  for  county 
purposes  other  than  school  purposes,  and 
two  mills  for  school  purposes.  We  are  of  the 
opinion,  therefore,  that  the  levy  of  the  ad- 
ditional tax  of  one  mill  on  the  dollar,  in 
addition  to  the  three-mill  levy  for  county 
puri>oses,  which  was  made  by  the  county 
court  of  Box  Elder  county  for  the  support 
of  the  poor  in  that  county,  was  Illegal  and 
void. 

This  brings  us  to  the  consideration  of  the 
remaining  question,  has  the  plaintiCf  songht 
the  proper  remedy  by  endeavoring  to  enjoin 
this  tax?  In  Dows  v.  City  of  Chicago.  11 
Wall.  110,  the  supremo  court.  In  passing  upon 
this  question,  say,  speaking  of  Injunctions 
against  tax  collectors;  "No  court  of  equity 
will  therefore  allow  its  Injunctions  to  Issue  K> 
restrain  their  action,  except  where  It  may 
be  necessary  to  protect  the  rights  of  the 
citizen  whose  property  Is  taxed,  and  he  has 
no  adequate  remedy  by  the  ordinary  pro- 
cesses of  the  law.  It  must  appear  that  the 
enforcement  of  the  tax  would  lead  to  a  mul- 
tiplicity of  suits,  or  produce  Irreparable  In- 
jury, or,  where  the  propcty  is  real  estate, 
tUi-ow  a  cloud  upon  the  title  of  the  complain- 
ant, before  the  aid  of  a  court  of  equity  can 
be  bivoked."    Mr.  Hi|^  In^hls  excellent 
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work  on  XnJmicUoiM,  at  section  t»jBt 
"A  tax  wfll  not  be  enjoined  became  of  Its 
alleged  me^kUty  when  It  Is  not  sbown  tbat 
its  raifcffcement  will  lead  to  a  mnldpUci^  of 
snita,  or  produce  Irreparable  lnjai7,  ortiuow 
a  clond  npou  tbe  title  to  real  estate;  and  It  Is 
not  sufBdent  ground  tor  r^ef  to  allege  that 
the  tax  sale.  If  allowed  to  proceed,  -vronld 
lnr<dTe  tbB  owner  of  the  property  In  Utlga* 
tlon  with  porchaaers.**  The  same  autlior,  at 
secUon  498,  says  that  "the  nnconstltatlonal- 
Ity  of  a  tax,  or  of  the  law  tmder  which  It  Is 
Imposed,  •  *  •  does  not  Jtwtlfy  relief  by 
liUunctlon  against  Its  enftorcement  The  col- 
lection of  the  tax  ondw  such  drcunntances 
iB  retarded  as  a  slm^e  tort  or  trespass,  sus- 
ceptible ot  compensation  In  damages  at  law; 
and,  since  r^ef  1^  Injunetiw  against  a  tort 
rests  wholly  npon  the  Inadequacy  of  the  legal 
remedy,  the  fact  that  the  law  under  which 
the  d^endant  Is  about  to  proceed  In  the  col- 
lection of  the  tax  la  unconstitutional  and 
▼old  wni  not  Justify  a  court  of  equity  In  ex- 
tending relltf  by  Injunction,'*  Tbia  supreme 
f»nrt  of  Michigan,  In  tiie  case  of  Henry  t. 
Oregory,  29  Mich.  68,  which  seems  to  be  a 
case  analogous  In  every  point  to  the  one  at 
bar,  says:  "A  Mil  In  equity  wlU  not  Ue  to  re- 
strain the  sale  of  personal  proper^  seised 
fbr  the  c<dlectlon  of  taxes,  In  the  absence,  at 
least,  of  any  showing  that  the  property  pos- 
sessed any  peculiar  value  not  capable  of 
compensation  In  damages.  The  remedy  at 
law  Is  ample." 

It  is  contended  the  respondent  that, 
while  the  property  levied  upon  is  pnmnal 
property,  ati!l  there  Is  no  showing  that  It  Is 
snfl3cient  to  pay  the  tax;  and  that  there  may 
be  a  residue  unpaid,  which  would  be  a  cloud 
upon  the  real  estate;  and  that,  therefore,  the 
ease  comes  within  the  authorities  above  cited. 
The  answer  to  this  propoaitlon  is  found  In 
the  (pinion  in  Henry  v.  Gregory,  supra,  de- 
Hvered  by  Cooley,  J.,  where  the  following 
apt  language  Is  used  1^'  that  eminent  Jurist 
in  passing  upon  this  question:  "A  levy  has 
been  made  upon  the  personal  property  of 
Isaac  Henry  to  satisfy  the  tax.  The  bill  dopH 
not  show  whether  or  not  the  levy  was  suffi- 
cient, but,  in  the  absence  of  any  distinct  al- 
legation on  that  subject  we  cannot  assume  It 
to  be  insufficient.  A  levy  upon  personal  prop- 
erty by  virtue  of  an  execution  is  prima  fiicle 
satlnfactton  while  it  remains  In  force,"— clt- 
iOK  Bank  v.  Kln^gloy,  1!  Dour.  (Mich.) 
We  cannot  distlnguitth  that  cane  from  this. 
Judge  Cooley  then  proceeds:  "A  bill  cannot 
be  sustained  as  a  bill  to  remove  a  cloud  from 
the  title  to  lands,  since,  presumptively,  the 
cloud  is  already  removed.  It  is  conceded 
that  etpiity  cannot  Interfere  to  restrain  the 
sale  of  personalty,  because  the  remedy  by 
action  at  law  to  recover  the  value  Is  regarded 
as  adequate."  We  thinic  that  this  answers 
the  suggestion  of  the  respondent  that  there 
may  be  a  residue  of  the  taxes  which  would 
be  a  Hen  or  cloud  upon  the  title  to  the  real 
groperty.  There  is  no  reason  shown  in  the 
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MD  -why  the  plolntUT  stiould  not  hare  paid 
to  the  collector  the  amount  of  the  tax  claimed 
to  be  lU^nil,  under  protest,  and  have  brought 
a  suit  at  law  to  recovw  It  back.  This  would 
have  been  a  perfect  remedy;  and,  If  unable 
to  raise  the  money  to  pay  the  tax,  the  prop- 
erty  levied  npon  was  only  personal  property, 
and  a  suit  to  recover  Its  value  would  have  af- 
forded an  ample  remsdy.  For  this  reason, 
we  are  of  the  oplnk>n  that  the  court  erred  in 
overruling  the  demurra  to  the  emnplalnt 
The  Judgment  of  the  court  bdow  is  reversed, 
and  the  cause  renuuded  to  that  court,  with 
instmctions  to  lustaln  the  demurrer  to  the 
complaint;  the  costs  In  this  court  to  be  taxed 
against  the  respondent 

UEXtm'SyV,  G.  J.,  and  BARTOH,  J.,  concur. 


COWHICK  V.  SHINGLE  et  at 
(Sapreme  Court  of  Wyomintf.    Sept  21,  1894.) 
IiiMiTiTioN  OP  Actions  —Part  Payment  by  One 
JOISTLT  LlABI.K— ErrECT— Dbmcrkbr. 

1,  Rev.  St  1887,  (  2369,  requires  an  action 
on  a  "contract  or  promiae  in  writing"  to  be 
brought  within  five  years.  Section  5381  pro- 
vides that  "when  payment  has  been  mads  upon 
any  demand  foanoed  on  a  contract,  or  a  written 
auknowledgmenc  th«wf  or  a  promise  to  pay 
the  same  baa  been  made  and  signed  by  the 
party  to  be  chatRrd,  an  action  may  be  broUKht 
thereon  within  the  time  herein  limited,  after 
Buch  payment,  aoknowiodKment  or  promise." 
Bdd,  thftt  a  pajrment  on  a.  note  by  one  of  two 
jointly  and  severally  liable  thereon,  made  with- 
out the  kuowledge  or  consent  of  the  other, 
does  not  suspend  the  running  of  the  statute  in 
favor  of  the  other. 

2.  A  complaint  is  demnrrable  when  Jt 
shows  on  its  face  that  undor  the  statute  ci 
limitations  no  action  can  be  brought 

Error  to  district  court,  Laramie  county; 
Richard  H.  Scott,  Judge. 

Action  on  a  promissory  note  by  Oscar  F. 
Cowhlek,  administrator  of  the  estate  of  John 
Y.  CowblclE,  deceased,  against  Jolm  K. 
Shingle  and  Heury  Altmau.  Judgment  tat 
defendants,  and  plalntlCt  brings  error.  Af- 
firmed. 

The  plaintiff  In  error  was  plaintiff  below. 
The  action  was  brought  in  the  court  below  to 
recover  upon  a  promissory  note  made  by  the 
dcfendniits  to  plaintiff's  intestate,  and  which 
is  as  follows;  "¥100.00.  Cheyenne,  Wyo 
mintf,  .Tnnuary  K,  1888.  One  year  after  date, 
we  Jointly  nnd  severally  promise  to  pay  to 
the  order  of  John  Y.  Cowhlrk  one  hundred 
dollars,  at  the  First  National  Bank  of  Chey- 
enne, for  value  received,  waiving  Iieneflt  of 
stay  and  exemption  laws,  and  appraisal  on 
sale  before  execution,  with  Interest  at  1% 
per  cent,  per  month  from  date  until  paid.  If 
this  note  Is  not  paid  at  maturity  the  under- 
signed agree  to  pay  expeuses  of  collection, 
Including  attorney's  fees.  John  K.  Shingle. 
H.  Altman."  It  is  alleged  In  the  petition 
of  plaintiff  "that  the  time  within  which  said 
note  was  due  and  payable  has  long  since 
.elapsed,  and  yet  said  note  has  notJi^n  paid. 
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nor  any  part  thereof,  except  lnta»8t  thereon 
from  the  date  of  said  note  op  to  and  lnclud< 
Ing  the  Ist  day  of  June,  A.  D.  1890,  which 
said  intM^st  from  the  date  of  said  note  up 
to  and  Including  said  Ist  day  of  June,  A. 
D.  1890,  was  paid  to  said  John  Y.  CowMck 
by  said  John  K.  Shingle,  without  the  knowl- 
edge or  amsent  of  Henry  Altman,  on  sold  Ist 
day  of  June,  A.  D.  1890."  The  defendant 
Shingle  made  default.  The  defendant  Alt- 
man  interposed  a  general  demurrer  to  the 
petltioo,  and  for  ground  thereof  relies  upon 
the  statute  of  limitations,  which  demurrer 
was  sustained  by  the  court  below.  Plaintiff 
brings  the  case  here,  assigning  as  error  (1) 
that  the  court  erred  in  sustaining  the  demur- 
rer of  defendant  Altmau  to  plaintiff's  peti- 
tion; (2)  that  the  court  erred  In  rendering 
Judgment  In  favor  of  defendant  Altman. 
The  cause  of  action  upon  the  note  accrued  on 
the  7th  day  of  January,  A  D.  1880,  and  this 
action  was  commenced  on  the  2d  day  of  Feb- 
ruary, A.  D.  1804,— more  than  Ave  years  after 
the  cause  of  action  accrued.  The  sections 
of  the  statute  relied  upon  are  the  following 
of  the  Revised  Statutes  of  1887: 

"Sec.  23C8.  Civil  actions  other  than  for  the 
recovery  of  real  property  can  only  be  brought 
within  the  following  periods,  after  the  cause 
of  action  accrues. 

"Sec.  2369.  Within  five  years  an  action  up- 
on a  specialty  or  any  agreement,  CMi tract  w 
promise  in  writing.    •    •  • 

"Sec.  2381.  When  payment  has  been  made 
npon  any  demand  founded  on  contract  or  a 
written  acknowledgment  th^-eof,  or  promise 
to  pay  the  same  has  been  made  and  signed 
by  the  party  to  be  charged  an  actlou  may  be 
brought  thereon  within  the  time  herein  limit- 
ed, after  such  payment,  acknowledgment  or 
promise." 

The  foregoing  statutory  provisions  have 
been  in  force  in  this  state  since  June  1,  1886. 
Prior  to  that  time,  aud  since  March  1,  1874, 
the  Code  provision  in  force  here,  which  cor- 
responds with  section  2381,  supra,  was  sec- 
tion 21,  G  13,  Comp.  Laws  1876.  We  quote 
the  latter  section,  as  we  shall  have  occasion 
hereinafter  to  refer  to  it  It  was  as  follows: 
"Sec.  21.  In  any  case  founded  on  contract 
where  any  part  of  the  principal  or  Interest 
shall  have  t>een  paid,  or  an  acknowledgment 
of  an  existing  liability,  debt  or  claim  or  any 
promise  to  pay  the  same  shall  have  been 
made,  an  action  may  lie  brought  on  such  case 
within  the  period  prescribed  for  the  same, 
after  such  payment,  acknowledgment  or 
promise,  but  such  acknowledgment  or  prom- 
ise must  be  in  writing,  signed  by  the  party 
to  be  charged  thereby.** 

R.  W.  Breckons,  for  plalntifT  in  error. 
Hugo  Donzelmann,  for  defendants  in  error. 

CLARK,  J.  (after  sUtlng  the  facts).  It  Is 
the  settled  construction  of  our  Code  of  Civil 
Procedure  that  "where  It  appears  upon  the 
face  at  the  petition  that  the  caose  of  action 


aconed  at  ancb  a  period  fliat,  voOst  the 
statute  of  limitations,  no  action  can  be 
lirought,  the  defendant  may  demvr  to  the 
petiUon  on  the  ground  that  the  petition  does 
not  state  facts  suCBclent  to  constitute  a  cause 
of  action."  Sturges  v.  Burton.  8  Ohio  St 
215.  It  Is  clear  that  more  than  five  years 
elapsed  between  the  date  the  cause  of  action 
accrued  upon  the  note  and  tbo  oommence- 
ment  of  the  suit  and  hence  the  demumx  of 
the  defendant  Altman  was  properly  sus- 
tained by  the  court  below,  unless  the  pay- 
ment of  the  Interest  by  the  defendant  Shingle 
on  the  1st  day  of  June,  1890.  had  the  effect 
of  suspending  the  running  of  the  statute  in 
favor  of  the  d^endaut  Altman.  Briefly 
stated,  the  sole  remaining  question  for  de- 
termination is,  does  a  partial  payment  by  one 
of  two  parties  Jointly  and  severally  liable  up- 
on a  promissory  note  suspend  the  running  of 
the  statute  In  faTC«  of  the  other?  Before 
proceeding  to  the  consideration  of  our  own 
statutes,  BO  far  as  they  bear  upon  this  ques- 
tion, It  may  not  be  amiss  to  briefly  look  Into 
the  history  of  the  law  upon  this  subject 

The  first  statute  In  our  system  of  Juris* 
prudence  which  placed  limitations  upon  per- 
sonal actions  was  chapter  IG  of  21  Jac  L, 
enacted  in  1G23.  In  the  construction  of  this 
statute,  and  of  statutes  enacted  at  an  early 
day,  by  several  of  the  states  of  the  Union, 
which  were  substantially  like  it,  there  was 
great  diversity  of  opinion  upon  the  questiun 
we  have  presented  here.  The  leading  case 
on  this  qnestion  in  Kngland  is  Whitcomb  v. 
Whiting,  2  Doug.  652,  decided  In  17S1.  where 
It  was  held  by  Lord  Mansfield  and  his  asso- 
ciates that  "payment  by  one  Is  payment  for 
all,— the  one  acting  virtually  as  agent  for 
the  rest— and,  in  the  same  manner,  an  admis- 
sion by  one  Is  an  admission  by  all;  and  the 
law  raises  the  promise  to  pay,  when  the  debt 
is  admitted  to  be  due."  Willes,  J.,  concur- 
ring In  the  views  expressed  by  Lord  Mans- 
field, further  said:  "The  defendant  has  had 
the  advantage  of  the  partial  payment  and 
therefore  must  be  bound  by  It"  This  case 
seems  to  be  wholly  opposed  In  principle  to 
the  case  of  Bland  v.  Haselrig,  2  Vent  151, 
decided  many  years  before,  but  after  the 
adoption  of  the  statute  of  21  Jac.  I.  While 
the  doctrine  of  Whitcomb  v.  Whiting  was 
several  times  seriously  questioned  by  eminent 
English  Judges,— notaUy  by  Lord  BllenlMr- 
ough  In  Brandram  v.  Wharton,  1  Bam.  & 
Aid.  463,— It  bocame  the  generally  accepted 
rule  In  England,  and  was  sudi  until  parlia- 
ment Interfered  In  1828,  and.  adopting  what 
is  known  as  "Lord  Tenterden's  Act"  declared 
among  other  things,  that  no  Joint  contractor 
should  be  In  any  manner  affected  by  any 
written  acknowledgment  or  promise  made  by 
his  co-contractors,  thus  llmlMng  the  elfect 
of  written  acknowledgments  or  new  promises 
to  the  parties  making  them.  This  act,  how- 
ever, contained  this  proviso:  "Provided,  al- 
ways, that  nothing  Ikereln  contained  shall 
alter  or  take  away  or  lessen  tl^  ^ect  o<  anx 
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payment  of  any  principal  or  interest  made  bjr 
any  ^enon  whatsoerer."  We  dte  this  tbns 
fully  because  It  is  urged  npon  w  ttuit  this 
Btatntf  is  In  substance  the  same  as  our  section 
2381,  quoted  In  the  statement  of  fticts  lia-eto 
appended,  and  toasmnch  as  the  BngUsh 
courts,  after  the  adoptlai  of  the  act,  gare  the 
same  effect  to  a  partial  paymoit  one  of 
two  or  mwe  y<Ant  oUlgors  as  was  gtven.  tn 
Wtaitcomb  Wblttns,  that  faenoe  flie  cases 
so  faoldlns  are  authority  for  tbe  proposition 
that  our  statute  should  be  so  oonatmed  as  to 
make  a  payment  by  one  obligor  ^fectlre  as 
to  the  others.  I  cannot  assent  to  this  con- 
tention, because,  oonsldering  the  state  of  the 
law  In  England  at  the  time  of  the  adoption 
of  liord  Tenterden's  act  as  declared  by  the 
courts  there,  It  seems  dear  to  my  mind  that 
the  effect  of  the  proTlso  In  that  act  waa  to 
leave  the  I^al  effect  of  a  paymmt  made  by 
"any  person  whatsoever^  Just  exactly  what 
It  had  been  held  ttte  courts  to  have  been. 
In  fact,  It  might  be  very  strongly  vif^  that 
the  proviso  was  In  effect  a  legislative  afUnna- 
tlon  of  the  rule  previously  established  by  the 
courts;  and  such  In  effect  seems  to  have  been 
the  view  taken  by  the  court  In  Wyatt  v.  Hod- 
son.  8  Blng.  309,  and  by  Ghlef  Justice  Shaw 
In  Slgoumey  v.  Dmry,  14  pick.  887.  By  this 
act  of  Lord  Tenterden  the  effect  of  the  de- 
dedon  in  Whltcomb  v.  Wbttfng  waa  limited 
solely  to  partial  payments,  and  Ita  effect  la 
that  respect  was  entirely  overthrown  In  1806 
by  the  act  entitled  the  **HercantlIe  Law 
Amendment  Act"  So  that  long  before  the 
territory  w  state  of  Wyoming  came  Into  ex- 
istence the  doctrine  of  that  celebrated  case 
had  met  Ita  death  In  the  land  of  Ito  birth, 
and,  as  stated  at  pages  606  and  O09  of  Wood 
on  Limitations,  "the  Judgment  of  the  profes- 
sion, as  irell  as  of  the  people  generally,  as  to 
the  wisdom  of  the  doctrine,  Is  best  evidenced 
1^  the  clrcnmstance  that  ft  has  been  nearfy 
obliterated  by  legislative  and  Judicial  action.** 
In  the  United  States,  undo-  statutes  aub- 
■tantlally  like  the  Engnsh  statnte^  the  doc- 
trine of  Whltcomb  V.  Whiting  met  with  great 
disfavor  at  an  early  day,  and  was  wholly  re- 
pudiated In  several  well-considered  cases. 
Among  them  m^  be  mentioned,  as  especially 
worthy  of  consldmition.  Bell  v.  Morrison,  1 
Pet  351 ;  Bank  v.  SnlUvan,  6  N.  H.  125 ;  Cole- 
man V.  Forbes.  22  Pa.  St  196 ;  Levy  v.  Cadet, 
17  Serg.  ft  R.  126;  Van  Keuren  v.  Paimelee, 
2  N.  Y.  524 ;  Shoemaker  v.  Benedict,  11  N. 
T.  176;  Tandes  v.  Lefavour,  2  Blackf.  371; 
Belote  V.  Wynne,  7  Terg.  534 ;  Muse  v.  Don- 
elson,  2  Humph.  166;  Lowther  v.  Chai^II, 
8  Ala.  353;  Succession  of  Voorhles,  21  Ija. 
Ann.  9S9;  Walker  v.  Duberry,  1  A.  K.  Marsh. 
180;  Steele  v.  Jennings,  1  McMul.  297.  In 
some  of  the  above  cases  the  acknowledgment 
or  partial  payment  relied  upon  to  take  the 
case  out  of  the  statute  was  made  before  the 
bar  of  the  statute  had  become  complete,  but 
In  my  Judgment  there  is  no  ^stlnctlon  in 
principle  between  the  legal  effect  of  acknowl- 
edgment or  payment  made  before  or  after 


the  bar  of  the  statute  had  attached.  Tn  either 
case  the  legal  effect  thereof  Is  to  create  a 
new  cause  of  action.  Muse  v.  Donelson,  2 
Humph.  168;  Bell  v.  Morrison,  1  Pet  351; 
Shoemaker  v.  Benedict,  11  N.  T.  170;  Allen 
V.  O'Donald,  28  Fed.  17,  at  page  25;  Wheel- 
odc  V.  Doolittle,  18  Vt  440,  at  page  442;  WIl- 
kmghby  v.  Irish,  35  Minn.  68,  at  page  69,  27 
N.  W.  879.  In  the  case  of  Coleman  v. 
Forbes,  22  Pa.  St  1S6,  It  Is  said:  "We  can- 
not but  regard  the  case  of  Whltcomb  v.  Whit- 
ing, whldi  declared  that  a  payment  by  one 
Joint  debtor  ms  a  new  promise  by  all,  as 
being  at  the  bottom  of  all  the  confusion  that 
exists  in  the  decisions  In  Ene^nd  and  In  this 
country  on  the  subject  ot  this  statute.  In  Its 
r^tlMi  to  Joint  debtors."  And,  from  the  re- 
view In  that  ease  of  the  English  decisions. 
It  would  seem  that  the  doctrine  had  led  to 
Inextricable  coofaslon,  and  te  snch  extreme 
vlewa  that  the  atetute  waa  In  effect  a  nullity, 
as  shown  1^  the  dedsloa  In  Ooddard  v.  In- 
gram, 8  Adol.  ft  B.  (N.  8.)  839.  In  this  case 
the  two  defendanto  bad  been  partners  with 
me  Shnttleworth.  The  partnmhlp  was  dls- 
Dotved  In  tS82,  and,  upon  the  dissolution, 
was  Indebted  to  the  phdntlffB,  bankers.  In 
the  sum  of  £2,000.  In  1839  James  Ooddard, 
one  of  the  plaintiffs,  who  was  Individually 
Indebted  to  the  dA  [lartnershlp,  on  his  single 
account  In  the  sum  of  £86,  drew  his  ch&ik 
vpon  his  own  bank  for  that  sum,  and  placed 
It  te  the  credit  at  the  partnership.  A  day 
ot  two  afterwards,  Bhuttleworth.  who  waa 
h(q)elemly  bantampt,  called  at  the  bank,  and 
expressed  himself  satisfied  with  the  trana- 
actJon.  fFhls  was  held  a  snfBclent  payment 
to  take  the  case  out  of  the  statute  as  te 
the  two  defendants;  and,  In  the  light  of  this 
case.  It  la  not  surprising  that  the  Pennsyl- 
vania court  should  aay:  *']!o  carry  out  this 
principle  of  Whltcomb  v.  Whiting  would  al- 
low a  debtor  that  is  hopelessly  bankrupt  to 
bind  othm  by  his  new  promise,  and  even 
to  be  hired  to  do  it  and  thus  far  the  ex- 
ample haa  led  In  England."  On  the  oth^ 
hand,  it  la  true  that  In  many  states,  espe- 
dally  the  New  England  states,  the  doctrine 
of  Whltcomb  V.  Whiting  was  upheld,  and, 
undo-  statutes  similar  to  the  English  atetute, 
enforced.  In  Slgourn^  v.  Drury,  14  Pick. 
387,  Cbl^  Justice  Shaw  rendered  an  opinion 
sustaining  the  doctrine  of  Whltcomb  v.  Whit- 
ing, and  which  may  we^l  be  considered  the 
leading  case  upon  that  side  of  the  question 
in  the  United  States.  Cox  v.  Bailey,  9  Ga. 
467,  is  another  strongly-reasoned  eaa&  In 
favor  of  the  doctrine.  The  same  rule  was 
held  to  be  the  law  In  Rhode  Island,  Con- 
necticut, Maine,  and  other  states ;  but  It  Is,  I 
think,  a  circumstance  worthy  of  great  consid- 
eration that  within  a  few  years  after  the 
rendition  of  the  decisions  sustaining  this  rule 
the  l^lslatures  of  nearly  all  the  stetes  so 
holding,  by  legislative  enactment  declared 
that  no  Joint  debtor  should  be  deprived  of 
the  benefit  of  the  statute  by  reason  of  the 
fact  of  payment  by  his  codebtor.   ^  i 
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It  must  be -admitted  that  at  the  time  «( 
the  adoptlom  of  sectltm  31,  c.  13,  Comp.  La>vs 
Wya  1876,  to  wit.  December  11,  1ST3,— In 
fact,  at  the  time  of  the  organization  of  the  ter- 
ritory of  Wyoming,  In  1868,— the  mle  that 
one  jdnt  debtw  was  affected  by  the  partial 
payment  of  his  oodebtiMr  In  such  way  as  to  do? 
prive  blm  (the  former)  of  the  benefit  of  the 
statute  prevailed  in  only  a  few  ot  the  states 
of  the  Union,  to  wit,  Comiectlcn%  New  J«sey, 
Bhode  Island,  Delaware,  Georgia,  Oregon. 
North  Carolina,  Missouri,  and  p^baps,  at 
that  date,  Minnesota  and  one  or  two  other 
states.  In  all  the  other  states,  and  In  Eng- 
land us  well,  the  role  had  been  entirely  orer- 
thrown,  either  by  jodlclal  dediLon  or  by  le/< 
IslaUve  enactment  This  fact  Is  In  my  mind 
a  strong  circumstance,  as  evidencing  the  judg- 
ment of  the  profeeslon,  and  of  the  people  as 
well,  concerning  the  wisdom  and  propriety  of 
the  rule  here  contended  for  by  the  plaintiff, 
and  La  entitled  to  ctHislderatlcn  In  attempting 
to  properly  construe  our  statute  upon  the  sub- 
ject,  because,  when  we  come  to  construe  our 
statute,  it  Is  a  fair  presumption  that  our  legis- 
lature,  when  engaged  in  legislating  upon  a 
subject  BO  generally  acted  upon  in  other  jUr 
rlsdlctlons,  did  hare  some  regard  for  the  gra- 
era!  state  of  the  law  upcm  that  subject,  and 
we  may  veary  properly  bear  this  fn  mind  when 
we  undertake  to  ascertain  what  was  the  leg* 
lalatlre  Intention  with  respect  to  the  statute. 
It  is  urged  upon  us  that  "when  a.  statute  is 
in  gen^I  terms  it  is  subject  to  the  principles 
of  the  common  law,  arid  is  to  receive  such 
construction  as  la  agreeable  to  that  law  in 
cases  of  the  same  nature;*'  and  then  It  ts 
said  "that  the  commMi-law  rule  is  <dearly  laid 
down  in  Whitcomb  t.  WhltJng."  As  a  rule 
the  term  "common  law"  means  both  the  com- 
mon law  of  Englnnd,  as  opposed  to  statute 
or  written  law,  and  the  statutes  passed  before 
the  emigration  of  the  first  settlers  of  America. 
Patterson  v.  Winn,  5  Pet.  241;  Com.  v.  Leach, 
1  Mass.  Gl.  And,  applying  this  definition  to 
the  matter  In  hand,  I  am  unnble  to  perceive 
that  there  is  any  common-law  rule  upon  the 
subject.  At  common  law  there  was  no  lim- 
itation as  to  time  upon  the  rltrht  to  bring  a 
personal  action.  Such  limitations  arc,  and 
always  have  been,  pure  creatiu-es  of  the  stat- 
ute; and  the  rule  contended  for  is  a  rule 
which  grew  up  and  developed  in  the  construc- 
tion of  the  statute  of  21  Jac.  I.,  and  in  no 
other  way.  It  was  first  announced  in  17S1 
by  I«rd  Mansfield,  In  Whitcomb  v.  Whltlns; 
and,  while  any  statement  of  the  law  made 
by  that  great  judge  Is  entitled  to  fp.*eat  weight 
and  respect,  his  declarations,  even  as  to  the 
common  law,  are  simply  persu:LsIve  author- 
ity. 

This  brings  ua  now  to  the  consideration  of 
our  own  statute,  and,  before  reviewing  the 
authorities  conatrutug  this  and  similar  stat- 
utes, I  will  examine  the  statute  Independent- 
ly of  them.  It  Is  quite  clear  that  under  the 
Statute  no  written  acknowledgment  or  new 
promise,  howaoever  solemnlsr  executed  or 


made  by  one  <tf  two  codebftnv,  eondd  in  any 
measure  Biuq>ead  the  nmnlng  the  Btatut» 
aa  to  the  other,  and  this  would  be  so  whether 
the  aekiio\riedgment  or  luromlse  was  made 
befOTs  or  after  the  statutn?  bar  had  attached. 
This  being  m>.  It  •wavSA  seem  that  Inaamuch 
as  the  Jaw  does  not  pemdt  one  oodebtor,  by 
his  eiprees  promise  rar  afdaiowledgment,  to 
bind  the  other,  it  would  lo^caUy  fi^low  that 
he  could  not,  by  an  act  whldt  Is  simply.  In 
legal  effect,  an  acknowledgment  from  which 
the  law  Implies  a  promise,  Und  blm.  I  am 
unable  to  escope  this  condnaiwi,  and  It  seems 
to  me  to  be  abundantly  Justified  by  the  an- 
thortties.  In  1866  the  twenty-fotu*tb  section 
of  the  Code  of  Ohio  was  identical  with  section 
21,  c.  18,  Comp.  Laws  Wyo.  1S76.  There- 
after, the  legislature  of  Ohio  adopted  a  new 
Code,  section  ^92  of  whidb  la  identical  with 
our  sectioa  2381,  Rev.  St  Wya  1887.  Ttiese^ 
secti4Hia  are  set  forth  lu  the  statement  of 
facts  prece^ng  tills  opinion.  In  my  Judg- 
ment the  two  sections  are  In  substance  the 
same.  There  ts  no  aoit  of  difference  In  their 
effect  In  Marlcnthol  t.  Mosler,  16  Ohio  St 
570,  the  supreme  court  of  Ohio,  In  constru- 
ing the  twenty-fourth  section  of  th^  Cod^ 
used  this  language:  "By  comparing  this  sec- 
tion with  the  one  for  which  it  Is  substituted 
in  the  limitation  act  of  1831,  and  judicial  con- 
structions given  to  the  act  of  21  Jac.  I.,  It  Is 
appai'ent  that  the  legislature  did  not  Intend  to 
enlarge  the  facilities  for  taking  cases  out  of  the 
statutory  bar.  Before  this  can  now  be  effect- 
ed by  an  acknowledgment  of  an  existing  debt, 
or  a  promise  to  pay  the  same,  it  'must  be  in 
writing,  signed  by  the  party  to  be  charged 
thereliy.'  Ts'o  change  Is  made  In  the  effect  of 
a  part  payment  of  a  debt  It  will  be  seen, 
however,  that  the  same  effect  is  given  to 
such  part  payment  as  Is  given  to  a  written 
promise  signed  by  the  party  to  be  charged 
thereby.  It  would  seem,  therefore,  from  anal- 
ogy, that  the  payment  must  be  made  by 
the  party  to  be  affected  thereby,  or  by  an 
agent  authorized  for  that  express  purpose. 
In  tiie  contemplatlMi  of  the  statute,  the  part 
payment  of  a  debt  Is  regarded  as  evidence  of 
a  willingness  and  obligation  to  pay  the  resi- 
due, as  conclusive  as  would  be  a  personal 
written  promise  to  that  effect  It  could  not 
then  have  been  intended  to  give  this  effect  to 
payments  other  tlian  those  made  by  the  party 
himself,  or  under  his  Immediate  direction. 
Surely,  nothing  short  of  this  would  warrant 
the  assumption  of  a  willingness  to  pay,  equal 
to  his  written  promise  to  that  effect"  In 
Hance  v.  Hair,  23  Ohio  St  3i9,  it  was  held, 
under  the  same  section,  that  "a  partial  pay- 
ment on  a  Joint  and  several  promissory  note 
by  one  of  the  several  makers  will  not  pre- 
vent the  running  of  the  statute  of  limitations 
as  to  the  other  makers."  And  the  case  of 
Marlenthal  T.  Mopler,  supra,  was  expressly 
affirmed.  In  Kerpcr  v.  Wood,  48  Ohio  St 
613,  20  N.  E.  501,  the  statute  in  existence  and 
relied  upon  was  section  4992,  Bev.  St  OhIov 
identical  with  our  section  2331,  Ber.  St  Wya 
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ISST.  Tbe  oeiirt  quoted  from  tbe  dedslMis 
tn  Marienthnl  t.  Mosler.  supra,  and  Honce 
V.  Hair,  sc^ra,  and  say,  at  page  fi21,  IG  Obio 
St:  "These  dcti^ona  give  empboaU  to  the 
reasfm  and  language  ot  the  .statute.  A  pa^- 
ment  or  acknowledgment  or  a  promiBe  In 
writing  will  not  avail  to  take  a  case  out  of  tbe 
statutory  bar.  nnleaa.  made  by  tbe  part?  to 
be  ebuged  thereby,  or  by  an  agent  author- 
ized for  that  express  purpose.**  It  U  <pAte 
apparent  from  these  decisions  fnHU  OU.f>  that 
the  supreme  ooort  of  that  state  regarded  the 
two  BectltHis  as  the  same  In  substance  and,  in 
Tiew  of  tiie  fact  that  we  adi^ttod  our  statute 
ftom  that  state,  these  decisions  are  mtltled  at 
least  to  mwe  than  ordinary  weight  In  the 
eonstiiictI<Hi  of  our  stetute.  In  Oom.  t.  Hart- 
nett,  8  Oray,  at  page  «!.  It  sold  that  It  Is 
common  learning  that  the  adjudged  ooostmo- 
lion  of  the  terms  s£  a  statute  Is  enacted  as 
wdl  as  the  t&mm  themselves,  whoi  an  act 
which  has  been  passed  by  the  legislature  of 
one  state  «r  eomtry  Is  af  tonrards  passed 
the  leglslatore  of  anotbn."  In  Steds  Bon- 
der, 20  Kan.  30.  Ur.  Juttlce  9rewer,  deliv- 
ering the  (pinion  of  the  eoort,  In  construing 
a  statute  Identical  with  aeetloD  21,  c.  IS, 
Gomp.  Laws  Wyo.  1876,  uses  ttris  Uinguage: 
*Tbe  language  may  bideed  be  open  to  three 
oonstrttctlons,~one,  that  the  men  fact  of 
payment,  v^iether  ^  a  'party  to  the  tnstm- 
moit  or  not,  keeps  it  alive  as  to  all  origlnaUy 
liable  on  It;  anothe^,  that  payment  by  one 
party  ke^  It  alive  as  to  all;  and,  third,  that 
pasmient,  like  acknowledgment  or  promlsp. 
keeps  it  alive  only  as  to  tbe  party  paying.  It 
seems  to  us  that  the  latto-  is  the  true  con- 
stmctloiL  No  valid  reason  cxista  why  pay- 
ment should  be  more  potc-nt  than  acknowl- 
edgment or  promise.  Indeed,  payment  was 
treated  hy  the  courts  as  almply  an  evldaioe 
of  acknowledgment  Such  construction  makes 
the  various  prgvlsiojis  of  thi^  section  not  only 
harmonious  with  each  other,  but  with  the 
general  provisions  of  the  statutes  making 
each  party  to  au  Instrument  severally  Uahle 
thereon.  Severally  liable,  each  should  be  sev- 
erally protected,  yve  conclude,  then,  that 
payment  suspends  the  running  of  the  statute 
only  as  against  the  party  making  the  pay- 
ment." I  think  there  is  no  room  to  doubt 
the  correctness  of  the  learued  justice's  views 
with  respect  to  the  effect  of  the  paynimt. 
It  is  certain  that  Lord  Slansfleld  made  no  dis- 
tinction Ix'twceii  the  legia  cECect  of  a  ijayineut 
and  ackuowledgmeut  and  such  is  tlie  gener- 
ally accepted  opinion.  It  Is  true  that  Tln- 
dall.  C.  J.,  in  Wyatt  v.  Hodson,  8  Biug.  im. 
attt'inpted  to  draw  a  distinction  between  a 
paynipiit  and  '"an  ordinary  acknowledgmmt;" 
but,  however  much  force  there  may  be  in  his 
remarks  when  applied  to  an  oixllnary  oral 
aclknowlcd^inent,  I  am  unnljle  to  perceive  any 
in  cases  whei'e  the  acknowletlguient  or  new 
promise  is  required  to  be  in  writing,  and  sub- 
scribed by  the  party.  In  Nebraska  the  stjit- 
ute  was  as  ftrflowa  ^Code  Civ.  Proc.  9  "In 
any  case  founded  on  contract  when  any  part 


of  the  pitadpnl  or  Intoest  shall  have  been 
paid,  or  an  aduiowledgmeot  of  an  existing 
liability,  debt  or  claim  or  any  promise  to  pay 
the  same,  shall  have  been  made  in  writing,  an 
action  may  be  brought  In  such  case  within 
tbe  period  prescribed  for  the  same  after  such 
payment  acknowledgment  or  promise."  In 
Mayberry  v.  WUloughby.  5  Neb.  369,  It  was 
held  that  i>art  payment  by  one  of  two  Joint 
debtiws  does  not  take  the  case  ont  of  tbe  stat- 
ute as  to  the  other.  In  Mb^nesota  the  statnte 
was  (Gen.  St.  c.  66,  |  SI):  "No  acknowledg- 
ment or  promise  Is  sufficient  evidence  ot  a 
new  or  continuing  ontract  by  whlcli  to  take 
the  case  ont  ot  the  operation  of  this  chapter 
unless  the  same  Is  contained  hi  some  writing 
signed  by  the  party  to  be  charged  thereby; 
but  this  seotlen  shall  not  alter  tbe  effect  of 
any  payment  of  principal  or  Interest"  In 
wlUoughby  V.  Irish,  35  Minn.  63,  27  N.  W. 
379.  It  was  hdd,  in'  a  well-ccmsldered  ofise, 
fbat  "a  partial  payment  upcm  a  promlasMT 
note  by  one  ot  the  j(Hnt  and  several  makers 
theret^  and  indorsed  upon  It  before  the 
note  Is  barred  by  the  statute  of  Umltatloaa, 
and  witbin  six  years  before  suit  Is  brought 
Is  inoperative  to  prevent  the  running  of  the 
statute  as  to  the  others."  Syllabus.  In  New 
York  tbe  statute  Is  identical  with  that  of 
Minnesota  Just  quoted.  In  McMulloi  v.  Bafi* 
lerty,  89  N.  T.  456,  It  was  held  that  payments 
made  by  one  of  two  Joint  and  several  makers 
^f  a  note  did  not  prevent  the  running  of  the 
statute  as  to  tbe  other,  although  the  partial 
payntenta  were  made  before  the  statutory 
hav  liad  attached.  The  following  cases  also 
hold  that  payment  by  one  of  two  Joint  obli- 
gors does  not  suspend  the  running  of  the 
stattite  OS  to  the  oUiers:  Buah  v.  Stow^,  71 
ra.  St.  208,  at  page  212;  KaUeabaeh  v.  Dick- 
inson, 100  m.  427;  In  re  Sanders'  Estate 
(Surr.)  2-1  ^•.  Y.  Supp.  317;  UtOeficld  v.  Dlng- 
waU  (illch.)  39  N.  W.  3S;  Tate  v.  Clements,  16 
Fla.  340;  Davis  v.  Mann,  43  111.  App.  302. 
See,  also,  1  Smith,  Lead.  Cas.  pt.  11,  p.  957. 
giving  note  to  Whltcomb  v.  WlUting;  Ann. 
LIiu.  (0th  K(l.)  p.  2G9,  and  note  at  page  ZHl 
et  seq.;  3  rars.  Cont  (Gth  Ed.)  p.  79  et  seq.; 
AVood.  LIm.  p.  COS;  U,  S.  v.  Wilder,  13  Wall. 
254;  3  Kent  Comm.  50. 

We  have  examined  with  care  the  cases 
upon  thu  otlier  side  of  this  question,  Qt^fte.- 
elallj-  Sigourney  v.  Drury,  14  Pick.  387; 
Quimby  v.  Putnam.  28  Me.  419;  Hewlett  v. 
Scheuck,  82  N.  C.  234;  Moore  v.  Goodwin 
(N.  C.)  13  S.  E.  772;  Moore  v.  Beaman  (N. 
C.)  IC  S.  E,  177;  ilerritt  v.  Day.  38  N.  J. 
Law,  32;  Cox  v.  BiUiey,  'J  Ga.  470;  McClurg 
y.  Howard,  45  Mo.  .'Ht5;  Perkins  v.  Barstow. 
C  R.  I.  005;  Institution  for  Savings  v.  Bal- 
lou,  16  Atl.  144.  In  the  last-cited  case,  from 
Id  Atl.  144,  the  supreme  court  ot  Ithode  Is- 
land, at  page  147,  after  reviewing  the  cases 
in  that  state,  say,  "Tbe  cases  are  doubtless 
at  variance  with  the  rule  now  generally  pre- 
vailing in  the  United  States,"  and  hold  that 
tbe  doctrine  is  too  firmly  established  in  that 
state  to  be  altered  except  by  a  sta^te.  In  the 
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case  of  Hunter  RobertMm,  80  Ghu  47ft,  the 
court,  while  holding  to  the  role  declared  In 
Cox  T.  Bailey.  9  Ga.  467,  as  to  the  ^ect  of 
a  paym«it  by  one  of  two  Joint  obllgon,  re- 
fuse to  extend  the  mle  so  as  to  affect  In- 
dorso-s  or  snreties,  and  express  grave  doubts 
as  to  the  cwrectness  of  the  mle  as  to  Joint 
obligors,  and  use  this  lai^ruage:  "But, 
again.  If  the  principle  Is  wrong  when  applied 
to  joint  makers,— and  there  Is  no  donbt  In 
my  mind  that  It  is,— shall  we  extend  It  to  an 
lndorser,on  the  same  fallacfons  reasons."  In 
the  case  of  McClorg  t.  Howard,  45  Mo.  365, 
Judge  Bliss,  dellTaln^r  the  opinion  of  the 
court,  and  ref&rring  to  the  case  of  8hoemak«r 
T.  Benedict,  11  N.  Y.  176,  says:  "I  confras 
it  would  be  Tery  difficult  to  reply  to  or  resist 
the  force  of  the  reasoning  of  Judge  Ahen, 
who  gave  the  opinion  of  a  majority  of  the 
court  In  that  case;  and,  were  the  question  a 
new  one  in  MIssonri,  I  would  favor  the  ap- 
plication of  Its  doctrine  to  the  ^lesent  case, 
but  the  question  was  expressly  decided  the 
other  way  1^  tills  court  In  Cnilg  v.  County 
Court,  12  Ho.  94,  and  the  decision  was  In  ac- 
cordance with  the  authorities  at  that  time." 
And  hence  the  quesUon  was  considered  as 
not  an  open  one  in  Missouri.  To  the  same 
effect  Is  Campbell  t.  Brown,  86  N.  C.  376, 
at  pages  380,  382. 

And  thus,  upon  examination  of  the  author- 
ities, we  find,  not  only  that  the  principle 
here  contended  for  by  the  plaintiff  is  denied 
by  the  overwhelming  weight  of  authwlty, 
but  also  that  in  some  of  the  states  where  it 
Is  recognized  as  the  law  the  courts  continue 
to  sustain  It  solely  for  the  reason  that  It  has 
been  so  decided  In  eariier  cases. 

The  case  of  Cross  v.  Allen,  141  U.  S.  528, 
12  Sup.  Ct  67,  Is  strongly  urged  upon  us  as 
being  a  case  which,  In  eCTect,  denies  the  doc- 
trine of  Bell  V.  Morrison,  supra.  There  are 
some  expressions  in  tlie  case  which  give 
some  foundation  to  the  contention,  but  an 
culmination  of  the  case  leads  me  to  the  con- 
tusion that  It  was  correctly  decided  for  rea- 
sons which  in  no  wise  conflict  with  anything 
said  in  Bell  v.  Morrison.  The  case  arose  In 
the  state  of  Oregon,  and  the  question  was 
whetha*  the  payment  by  a  principal  suspend- 
ed the  running  of  the  statute  as  to  a  surety. 
Of  course,  this  called  for  a  construction  of 
the  statute  of  Oregon.  The  statute  In  force 
was  peculiar  to  that  state  and  Minnesota. 
In  each  of  those  states  the  statute  bad  been 
considered  by  their  supreme  courts,  and  held 
to  mean  that  payment  by  any  party  upon  an 
existing  contract  after  It  becomes  due  had 
the  efTect  of  causing  the  statute  to  run  as  to 
all  the  parties  only  from  the  date  of  the  last 
payment.  Whitaker  v.  Hlce,  9  Minn.  14 
(Gil.  1);  Partlow  v.  Singer,  2  Or.  307;  Suth- 
erlln  v.  Roberts,  4  Or.  378.  In  these  cases 
the  pecnllaritles  of  the  statute  are  pointed 
out  and  commented  upon.  We  have  herein- 
before quoted  the  present  statute  of  Minne- 
sota. A  comparison  of  that  statute  with  the 
one  existing  at  the  time  of  the  decision  In  9 


Minn.  14  (ail.  1),  will  ibow  the  reasons  tot 
the  dUTerent  ndlngs  In  that  state.  See  Wl- 
lougbby  V.  Irish,  85  Minn.  68,  27  N.  W.  379. 

Upon  the  irtiole  case,  I  am  of  the  opinfon 
that  the  tme  construction  of  onr  atatnte 
(section  2881,  Bev.  St  1887)  Is  that  gtven  by 
the  supreme  court  of  Ohio  in  Kerper  v. 
Wood,  48  Ohio  St,  at  page  621,  29  X.  B.  501, 
Tlx.:  "A  payment,  an  acknowledgment,  or  a 
promise  In  writing  win  not  avail  to  take  a 
case  out  of  the  statutory  bar,  unless  made  by 
a  party  to  be  charged  therein,  or  an  agent 
anthorised  for  that  express  purpose,"— and 
that  the  Judgment  of  the  district  court  of 
the  connty  of  Laramie  should  be,  in  all  re- 
spects, affirmed. 

OBOIBSBEGK,  a  J.,  and  CONAWAT,  J., 
ocmeor. 


PE:AB(»>Y  v.  button  et  aL 
(Snpnme  Gout  ot  Wyoml^.  Sept  21,  1894.) 
Pbhboitai.  Jitdomknt. 
A  judgment  which  orders  that  the  idain- 
titf  "have  and  recover  of  the  defoidant  H.  the 
aforesaid  sum"  is  a  personal  JudgmeDt  against 
the  said  H.,  and  cannot  be  satisfied  out  of  prop- 
erty held  by  him  as  BdmioiBtrator  of  his  wife. 

Brror  to  district  court,  Albany  county;  J. 
W.  Blake,  Judge. 

Aotlon  by  Alfred  S.  Peabody  against 
CJeorge  L.  Hutttm,  personally  and  as  admin- 
istrator with  the  wUl  annexed  of  Rawena 
S.  Button,  deceased,  and  Elizabeth  Aon  Hut- 
ton,  to  annul  a  conveyance.  Judgment  for 
defendants,  and  idalntlfC  brings  oror.  Af- 
firmed. 

N.  B.  Corthell,  for  plaintiff  In  error.  C 
B.  Carpenter,  tor  defendants  in  «Tor. 

CONAWAY,  J.  This  action  was  brought 
in  the  district  court  by  plaintiff  In  errw 
against  defendants  In  error  to  annul  a  convey- 
ance, through  a  trustee,  of  realty  from  the  de- 
fendant in  erm*  George  L.  Hntton  to  the  de- 
fendant in  error  Elizabeth  Ann  Hutton,  bis 
wife,  and  to  subject  the  realty  so  conveyed 
to  sale  upon  execution  to  satisfy  a  former 
Judgment  against  George  L.  Hutton.  Much 
of  the  argument  on  bdialf  of  plalntifT  In  error 
has  been  an  effort  to  make  it  appear  that 
such  Judgment  Is  a  Judgment  against  Geoi^e 
Tj.  Hutton  as  admlnlstrotor  of  the  estate  of 
Rowena  S.  Huttmi,— that  is,  against  the  es- 
tate; and  that  the  conveyance  of  the  realty 
In  question  should  be  set  aside  in  order  to 
subject  It  to  sale  on  such  Judgment  as  a 
Judgment  against  the  estate  of  Rowena  S. 
Hutton.  The  Judgment  is  in  the  following 
words:  "It  Is  therefore  ordered  and  adjudged 
that  the  plaintiff,  Alfred  S.  Peabody,  have 
and  recover  of  and  from  the  defendant 
George  L.  Hutton  the  aforesaid  sum  of  six 
hundred  and  twentj'-fivo  and  67-100  dolloi^ 
together  with  his  costs  in  this  action,  taxed 
at  thirteen  dollarv.**   The  district  court,  finds 
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that  tlilB  la  s  paaunaH  judgmeat  iigalnat 
George  Ii.  Huttcm.  TUm  finding  1b  dearly 
right.  It  Is  not  a  judgment  a|pdn«t  tiia  es- 
tate of  Rowena  S.  Hotton. 

Ttie  sole  remaining  question  la,  haa  ^aJntiff 
in  error  shown  error  In  the  refusal  of  the  dis- 
trict court  to  annnl  the  cfmveyaaee  of  the 
realty  in  question,  and  ordw  It  aold  to  satis- 
fy the  Jjudgment  against  Oewga  L.  Hilton? 
The  pnverty  consists  of  two  lots  in  the  tovn 
of  TAraiiile,  with  improrements.  ThKe  la  no 
evidence  in  the  record  and  no  finding  of  the 
court  as  to  their  values.  It  is  alleged  in  the 
answer  of  defendiubi  In  aror.  and  duiied 
In  the  reply  of  iilalntlfC  in  moFf  that,  ever 
dnce  the  death  of  Bowena  S.  Hottoo,  the 
premises  In  questhm  hare  haen  occai^ed  as 
a  homestead  by  defendants  In  error,  George 
h.  Hutton  and  Bllxabeth  Ann  Huttmi,  and 
their  children.  There  is  no  evidence  in  the 
record  and  no  finding  of  the  court  nvoa  this 
point  It  Is  alleged  In  the  petition  of  plain- 
tiff in  error,  and  denied  the  answer  <tf 
defeudauts  in  &tot,  that  the  conveyance  at- 
tacked was  made  with  intent  on  the  part  of 
defendants  In  error  to  binder,  dday,  and  de- 
fraud the  creditors  of  George  Hutlxm. 
The  district  com-t  finds  that  there  was  no 
such  intent  The  record  does  not  purport 
to  give  all  of  the  evidence  upm  these  points. 
Fm"  lacik  of  evidence,  we  cannot  review  this 
finding  of  the  district  court  or  Its  Judgment. 
Judgment  affirmed. 

CLARK  and  SCOTT,  JJ.,  concur. 

GROESBECK,  0.  J.,  having  announced 
his  disqualification  to  sit  in  this  caae,  the 
other  JnsHces  called  in  R.  H.  SOOTT,  judge  of 
the  third  Judldal  district  court;  to  sit  In  his 
stead. 


TUIBS  PUB.  00.  V.  CITY  OF  BYBBErrT 
et  al. 

(Sopreme  Oonrt  of  Washington.   Sept  4, 1SD4.) 

Cvrr  CoMTRACT  —  Awahd  to  HmassT  Biddbr— 
tsnncnoti  bt  CownttoR  —  Rioors  or  Tax- 
pater. 

1.  A  city  will  not  be  compelled  by  man- 
ilamuH  to  award  a  contract  to  the  iowest  bidder 
for  city  worli  required  to  be  let  to  the  lowest 
bidder. 

2.  Under  Gen.  St.  §  649,  providinir  that 
cities  of  the  third  claes  shall  award  all  con- 
tracts for  printing  to  the  lowest  bidder,  the 
performance  of  Buch  a  contract,  If  awarded  to 
one  who  was  not  the  lowest  bidder,  will  be 
enjoined  at  tbe  histance  of  a  taxpayer,  where 
the  conncil  merely  finds  that  the  one  to  whom 
the  contract  was  owarded  was  the  "lowest 
and  best  bidder  therefor,"  without  finding  any 
tacts  which  rendered  another,  who  was  appar- 
ently the  lowest  bidder,  not  tbe  lowest  bidder 
in  fact. 

3.  Where  the  lowest  bidder  for  city  work, 
whi<^  is  required  to  be  awarded  to  the  lowest 
bidder,  is  also  a  taxpayer,  he  may  sue  as  a 
tazpaj^  to  enjoin  the  performance  of  a  con- 
tract therefor  awarded  to  a  higher  bidder, 
though  his  action  is  prompted  by  other  consid- 
erations than  his  liability  to  excessive  taxa- 
Cin* 


4.  Though  an  action  by  a  tanayer  to  en- 
join the  performance  by  a  city  of  a  contract 
which  was  not  let  to  the  lowest  bidder,  as  re- 

a aired  by  statute,  cannot  be  ji^ned  with  an  ae- 
on by  the  taxpayer,  as  the  lowest  bidder,  to 
compel  the  city  to  award  such  contract  to  him, 
yet,  since  the  latter  action  will  not  lie,  a 

Jirayer  for  the  latter  relief,  in  an  action  to  en- 
oln  the  performance  of  tbe  contract  will  be 
treated  as  suiidusage,  thereby  avoiding  a  mis- 
joinder of  actions. 

Hoyt  J-)  dissenting. 

Appeal  from  superior  court  Snohomish 
county;  John  O.  Denney,  Judge. 

Actiwi  by  the  Times  Publishing  Company 
against  the  city  of  Everett  and  others.  There 
was  a  judgment  for  defendants,  and  plaintifF 
appeals.  Reversed. 

Church  &  Akeruian,  fw  appellant  H.  D. 
Gocriey  (N.  D.  Wallliig,  of  counsel),  for  re- 
spondentB. 

STILBS,  jr.  Gen.  St  i  provides  that 
In  cities  of  tiie  third  class  the  council  ahaU 
annually,  at  a  stated  tlm^  einitract  tor  doing 
an  city  printhig  and  adverUdnft  which  eon- 
tract  shall  be  let  to  the  lowest  Udder;  adver- 
ttidng  to  be  done  In  a  newspapw  printed  and 
published  hi  such  dty.  Tbe  etty  of  Bverett, 
by  Ordinance  No.  S,  fixed  the  stated  Ume  as 
April  iBt;  required  that  the  newspaper  must 
have  been  published  at  least  mie  year  before 
the  date  of  contract  and  that  the  ccmtractor 
must  give  btmd  as  the  coundl  n^i^t  deter- 
mine; and  directed  tbe  city  elak  to  give  no- 
tice, by  publication,  of  the  annual  letting. 
Pursuant  to  this  ordinance  the  dak  gave  a 
notice  tikat  bids  for  the  tAty  advertiring  would 
be  recdved  at  a  cotaln  time.  The  notlee 
stated  no  partlcnlars  of  what  would  be  re* 
tiuired  in  tbe  way  of  advertlsUig,  or  how  the 
bids  should  be  framed.  At  the  proper  time, 
two  bids  were  presented,— one  by  appellant 
and  one  by  James  N.  Bmdley.  Appdlant's 
Ud  was  for  solid  nonpardl,  at  2B  coits  per 
Inch  for  the  first  insertion,  and  15  cents  for 
subsequent  Insertions.  Bradle^'e  hid  was  for 
the  same  kind  of  trpe,  at  fl  per  Inch  for  the 
first  and  GO  carts  for  each  subsequent  inaer- 
tton.  Other  propositions  of  the  two  Udders 
w&re  substantially  the  same,  except  that 
Bradley  offered  that  If  the  contract  were 
awajided  to  him  he  would  puUteh  the  ofiBcIal 
proceedings  of  the  conncil  free  of  cost  to  tbe 
city,  and  the  cl^  delinquent  tax  list  at  the 
rate  of  5  cents  ttx  each  description.  The 
council  awarded  the  contract  to  Bradley  by 
resolution  declaring  him  to  be  tbe  "lowest 
and  best  bidder  therefor."  Th^  was  no 
other  finding  concerning  either  of  the  bids. 
Appellant  in  Its  complaint,  shows  these  facts, 
and  that  a  contract  based  upon  his  bid  has 
iieen  entered  iuto  between  the  city  and  Brad- 
ley, and  also  that  it  is  a  tuxpayw  in  tbe  city 
of  Everett  The  object  of  the  action,  as  stat. 
ed  in  the  prayer,  Is  to  enjoin  the  perform- 
ance of  the  contract,  and  to  require  the  dty 
to  enter  Into  a  contract  with  It,  as  the  lowest 
bldd«',  for  the  advertising.         ^  . 
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Foot  sronnds  of  demmrcr  vere  alleged: 
(1)  No  jurisdiction  of  the  subject-matter;  (2) 
defect  of  parttea,  in  that  the  Individual  mem- 
bers of  the  ooonca  -were  not  made  defeDdant^); 
{S}  sereral  causes  of  actlcm  Improperly  Joined; 
(4)  not  suffld^t  facts  to  constitate  a  cause  of 
action.  We  are  not  advised  upon  which  of 
the  grounds  the  court  sustained  the  demurr^, 
but  only  the  last  two  are  argued  here. 

As  to  the  third,  It  Is  urged  that  the  appel- 
lant Is  seeking  relief  In  a  dual  capacity,  and 
Inconsistent  relief  at  that  As  a  taxpayer,  It 
would  enjoin  the  perfcNrmonce  of  the  contract 
on  the  ground  of  Its  Illegality,  and  because, 
by  reason  of  the  high  prloe  agreed  to  be  paid 
for  advertising,  In  face  of  the  lower  bid.  It 
will  suffer  wrong  In  excessive  taxation.  In 
tfats  capadty  It  has  no  interest  in  Its  own  bid, 
and  the  result  of  the  suit  would  be  a  new 
letting  of  the  contract  But,  as  bidder,  its  ob- 
ject Is  to  secure  a  contract  for  Itself,  based 
upon  its  low  bid,  and  it  has  no  concern  wheth- 
er the  city  go  on  with  the  Bradley  contract  or 
not  There  Is  no  question  but  that  the  com- 
plaint was  framed  with  the  double  purpose 
of  mjolnlng  the  defendants  at  the  suit  of  a 
taxpayer,  and  of  procuring  a  mandamus  for 
Its  own  benefit  as  a  bidder,  and  the  brief 
fiankly  concedes  this.  This  was  an  attempt 
to  Improperly  Join  two  causes  of  action,  to 
the  seoHid  of  which  Bradley  was  neither  a 
necessary  nor  a  proper  party.  But  If  there 
was  a  statement  of  one  good  cause  of  action, 
and  an  attempted  statement  of  another,  which 
called  for  a  species  of  relief  which  would 
not  be  conceded  imder  any  state  of  the  plead- 
ing, we  think  a  demurrer  for  misjoinder 
ought  not  to  lie.  It  must  be  premised  tliat 
this  complaint  !s  not  divided  Into  separate 
counts  or  causes  of  action,  but  Is  a  continuous 
statement  of  facts,  only  two  paragraphs  of 
which,  the  twenty-first  and  twenty-seventh, 
together  with  the  prayer.  Indicate  a  design  to 
claim  relief  other  than  by  the  injunction. 
Strike  out  such  portions  of  the  paragraphs 
mentioned  as  pertain  to  the  appellant's  pro- 
spective profits  under  its  bid,  and  the  prayer 
for  a  mandamus,  and  there  will  l}e  left  only  a 
taxpayer's  ccHupIaint  for  injunction,  which, 
In  our  view,  Is  the  only  sostalnatde  cause  of 
action. 

The  generally  accepted  rule  la  that  the 
courts  will  not,  by  mandamus,  compel  a  mu- 
nicipal corporation  to  enter  into  a  oonti'aet 
with  one  who  shows  himself  to  have  been 
the  lowest  bidder  In  a  competition  of  this 
kind.  High,  Extr.  Leg.  Bern,  g  9-2;  State  v. 
Board,  24  Wis.  083;  Kelly  v.  Chicago,  62  111. 
281;  State  v.  McGrath,  91  Mo.  380.  3  S.  W. 
84G;  Douglass  v.  Com.,  108  Pa.  St  5r>9; 
Madison  v.  Harbor  Board  (Md.)  25  Atl.  337. 
The  case  of  Baum  v.  Sweony,  5  Wash.  712, 
82  Fac.  778,  la  distinguishable  from  the  fore- 
going citations  In  that  the  adjudication  there 
had  was  uiwn  an  appeal  which  lay  directly 
from  the  board  of  county  commis^oners  to 
the  suptfior  court  and  there  was  only  cme 
bid  whtclk  was  entitled  to  consideration  tin- 


H&r  tbe  statute.  Added  force  Is  given  to  the 
rule  by  our  statute  which  provides  that  the 
council  may  reject  all  bids  presented,  and 
readvertlse,  at  their  discretion.  On  the  oth- 
er hand  the  agents  of  municipal  corporations 
must  maintain  themselvea  withfn  the  law.  In 
the  matta*  of  awarding  contracts,  and  If, 
through  fraud  or  manifest  enur  not  wItMn 
the  discretion  confided  to  them,  they  are 
proceeding  to  make  a  contract  which  will  il- 
legally cast  upon  taxpayers  a  substantially 
larger  burden  of  expense  than  is  necessary, 
the  courts  will  Intwfwe  by  injunction  to  the 
effect  ot  restricting  their  action  to  proper 
bounds.  Beach,  Pnb.  Oorp.  |6  KM,  635;  Dill. 
Mun.  Corp.  S  022;  Crampton  v.  Zabriskle,  101 
U.  S.  601;  Mayor,  etc.,  v.  Keyser,  72  Md.  106, 
19  AU.  706;  People  v.  Dwyer,  90  N.  T.  402; 
High,  Inj.  H  1231-12.T3,  The  case  of  State 
T.  Mllligan,  3  Wash.  St  144,  28  Pac.  368.  In 
no  way  contravenes  this  rule.  The  sole  mat- 
ter of  discretion  there  discussed  was  that 
as  to  whether  the  council  of  the  city  ot 
Tacoma  could,  under  the  peculiar  language 
of  the  city  charter,  contra^^  with  one  who 
at  the  time  was  not  the  publisher  of  a  news- 
papM';  and  all  that  was  said  upon  the  sub- 
ject of  noninterference  by  conrts  of  equity 
was  directed  to  that  p<^nt  and  nothing  else. 
And  so,  in  this  case,  even  under  the  strict 
language  of  the  statute  requiring  the  con- 
tract for  adTertistng  to  be  let  to  the  lowest 
bidder.  It  must  be  conceded  that  there  would 
be  some  discretion  of  a  Judicial  characto* 
left  to  the  council.  A  guide  to  the  oxerdse 
of  this  discretion  was  enacted  In  Ordinance 
Xo.  3,  providing  that  the  newspaper  must 
have  been  published  at  least  one  year,  and 
that  a  bond  should  be  given  by  the  con- 
ti*actor.  So,  also,  if  the  proposed  contract 
were  to  cover  many  dlff^ent  items,  bid  for 
at  dlfTerent  rates,  and  the  quantities  were 
not  previously  ascertained,  it  would  take 
an  extremely  strong  case  to  call  for  equitable 
interposition;  as,  also.  If  the  bids  were  for 
large  amounts,  and  tlie  differences  between 
bids  were  small  and  incouslderable.  Kelly 
V.  Chicago,  supra.  The  responsibility  of  tlie 
bidder,  his  experience,  and  his  facilities  for 
carrying  out  a  contract,  may  be  looked  Into; 
and  an  honest  determination  that  on  the 
whole  his  bid  will  not  be,  In  the  long  run,  the 
lowest  will  be  entitled  to  control.  Com.  v. 
Mitchell,  82  Pa.  St  343;  Flndley  v.  City  of 
Pittsbiu-gh,  Id.  351;  Douglass  v.  Com.,  108 
Pa.  St.  559.  But  In  every  such  case,  in  order 
to  protect  Itself  from  interrtrence,  the  con- 
tracting a^ent  should  Judicially  find  the  facts 
which,  in  its  Judgment  render  the  apparent- 
ly lowest  bid  not  the  lowest  in  fact  Beach, 

Pub.  Corp.  s  eoa 

We  have  this  case  upon  the  complaint 
alone,  and  under  its  allegations  the  conclu- 
sion cannot  be  escaped  that  there  was,  on  the 
part  of  the  council,  a  gross  disregard  of  the 
Interests  committed  to  It  in  making  its 
award.  It  found  nothing  but  that  the  bid  oC 
Bradleiy  was  the  lowest  and  best,  but  tbe 
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cMnplaint  abows  afflnii&tiT«ly  that  the  aK»el- 
lant  was  Id  eveir  req>ect  quallfled  and  coio- 
petent,  and  waa  equally  fiutltled  to  conaid- 
eratton  with  Its  competitor.  Yet,  with  tbe 
bidders  BtandlDg  upon  an  equal  footing^  the 
contract  was  awarded  to  that  one  whose  Md 
was  almost  four  times  that  of  bte  rival,  with- 
out any  &B»^^t  excuse  or  reason  but  the 
arbitrary  wUl  of  the  council.  It  was  shown 
that  for  the  prerlous  year  this  printtais  cost 
about  $500,  but  with  the  same  amount 
of  work  thfa  year  It  wUl  cost  $2,000; 
a  very  substantial  addition  to  the  tax  roll 
of  a  dty  of  this  c'ass.  KlubaU  t.  Hewitt 
(CkMU.  PL  N.  Y.)  2  Y.  Supp.  607,  Is  cited 
in  suKKHTt  of  the  position  that  appellant  ought 
not  to  be  alto  wed  to  maintain  an  action  of  this 
kind.  In  view  of  the  disclosure  ttmt  Its  Interest 
Is  prompted  by  other  considerations  than  Its 
UabUlty  to  excessive  taxation.  Bxamlnation 
of  tiie  wlnlon  In  that  case  shows  several  oth- 
er Impwtant  mattws  to  have  entered  Into 
the  decision,  chief  among  which  was  that 
Um  action  appeared  to  be  In  the  Interest  of  a 
bidder  which  hod  attempted  to  penietrate  a 
ftaud  on  the  dty  by  withdrawing  Its  bid, 
which  was  the  lowest  one  made,  and  to  re- 
cover a  certified  chedc  which  would  have 
berai  fwfelted,  had  it  refused  to  enter  Into 
a  contract  Maxet  v.  Plttaburgh,  137  Pa.  St 
548,  ao  Atl.  903,  Is  a  well-considered  case, 
holding  In  etTect  that  if  the  plaintifl,  in  casee 
of  this  kind.  Is  not  a  mere  volunteer,  but  has 
a  direct  and  substantial  into'est  In  tbe  con- 
troversy, as  being  one  who  is  Uabte  to  be 
taxed,  in  common  with  the  general  pabllc, 
fbr  the  wwk  contracted  fw,  his  ulteriw  mo- 
tives will  not  be  permitted  to  disqualify  him. 
The  Jndgmoit  Is  jvveraed  and  the  cause  re- 
manded, with  Instructitms  to  overrule  the  de- 
mnirer  and  proceed  upon  the  cause  of  actlm 
sustained. 

ANDERS  and  SCOTT,  JJ.,  concur.  HOYT. 

J.,  dlSB^tB. 


NEIS  et  al.  V.  FARQUHAltSON  et  al. 
(Supreme  Court  of  Waahiofftoo.    Sept  4, 1804.) 

EqCITT— ACCOU\Tl:jO— WlTNKBg— DbPOSITIOH. 

1.  An  agcut  under  contract  to  bay  produce 
for  hie  pnncipnl  lixclusiveiy  is  liable  to  tlie 
principal  for  ali  profits  rcnlized  on  produce 
bonght  by  him  while  the  affcncy  InHted.  and 
BcAd  by  him  without  tbe  priDcipal's  consent; 
and,  Bince  the  amounts  are  peculiarly  within 
the  agent's  Icnowledge,  equity  witl  compel  an 
«ccountln«.  and  will  not  remit  the  pnncipal 
to  an  action  for  damages  for  breach  of  con- 
tract. 

2.  Code,  I  3S9,  providing  that,  in  suits  by 
or  against  a  personal  representative,  an  adverse 
party  shall  not  testify  in  his  own  Iwhalf,  will 
not  exclude  from  r  trial  had  after  the  death 
of  an  original  party,  and  the  substitution  of 
his  representatives,  the  dcpositioa  of  an  ad- 
verse party  duly  taken  before  surh  death. 

8.  A  demand  for  discovery  and  accounting, 
since  It  necessarily  involves  nn  uncertain 
amount,  need  not  be  pr«8ented  to  the  adminis- 
trator for  allowance. 


Appeal  tnm  superior -oourt,  Fierce  county; 
W.  H.  Pritdiard.  Judge. 

Action  Phillip  Nels  and  Rldiard  Bran- 
son, trading  as  Phillip  Nets  &  Co.,  against 
William  Wagnw  and  A  S.  Farquborson 
(afterwards  against  Christina  Wagnw,  A  J. 
Miller,  and  A  S.  f'arquharson,  administra- 
tors), tot  accounting.  Judgment  for  ploln- 
tifTs.  Defendants  appeal.  Affirmed. 

W.  W.  Likens  and  Ira  A.  Town,  for  ap- 
pellants. H.  F.  Garrctson,  for  respondenta. 

ANDEBS,  J.  In  the  ye»  1883,  the  re- 
sptmdeats,  PhlUip  Nels  and  Blchard  Brangon, 
partners,  under  the  firm  name  of  Phillip  Nels 
&  Co.,  Instituted  this  action  against  WHUam 
Wagner  and  Alexander  S.  Farqubarson,  port- 
nera,  doing  business  at  Fuyallup,  und^  tbe 
name  and  style  of  William  Wagner  &  Cu, 
to  compd  the  defendants  to  account  for  and 
pay  over  the  proceeds  of  certain  hops  al- 
leged to  have  beoK  purchased  by  defaidants 
for  and  on  account  of  piajntifrff  in  the  year 
18S2.  The  complaint  alleges  that  on  or 
about  Jmie  7,  1882,  the  plaintiffs  and  defend- 
fUito  agreed  that  defoidanta  should,  during 
the  year  1882,  as  agents  of  said  plalntifCs, 
pnrduise  bops  In  W^ashlngton  tmrltory,  for 
the  use  of  and  on  account  of  the  plalntiflb, 
to  be  shipped  to  plalntUts  at  Son  V^ndsoo, 
Col.,  and  that  plaintiffs  should  pay  to  said 
defendants  a  commission  of  one-half  cent  fw 
each  and  every  pound  of  hops  so  purchased, 
and  that  plaintiffs  should  from  time  to  tboe 
make  all  necessary  cash  advances  to  enable 
the  defendants  to  purchase  said  hops,  and  that 
said  purchases  Ediould  be  made  under  such 
g^f^al  Instructions  and  directions  as  plain- 
tiffs  might  ^ve  from  time  to  time  concern- 
ing the  same.  It  is  further  allseed  therein, 
in  snbstonce,  that  the  defendants,  under  said 
aiereem^t  and  as  plaintiffs*  agents,  did  put^ 
chase  firom  time  to  time  during  said  year 
1882.  and  prior  to  September  1.  1882,  huge 
quantities  of  hops  for  the  use  of  and  on 
account  of  plaintiffs,  and  undw  their  direc- 
tions and  tnstructions,  from  divers  persons 
In  Pierce  county,  and,  to  enable  them  to  make 
said  purchases,  the  plaintiffs  furnished  said 
defendants  large  sums  of  money,  amounting 
to  the  sum  of  $577.76,  which  money  was  re- 
ceived by  tiiem,  and  expended  In  paying  cash 
advances  on  said  hops  to  the  several  persons 
selling  tbe  same.  That  the  plaintiffs  have 
no  knowledge  or  d^inlte  InformatUm  as  to 
the  quautlty  of  hops  so  purchased  by  said 
defendants  under  said  agreement,  but  be- 
lieve tbe  same  to  exceed  80.000  pounds;  and 
they  do  not  know  the  names  of  the  differ- 
ent persons  from  whom  they  were  so  pmv 
cliased.  That  the  said  hops  so  purchased, 
being  then  and  there  tbe  property  of  the 
plaintiffs,  came  into  the  possession  of  the  de- 
fendants, who  thereafter  sold  the  same,  con- 
trary to  their  said  agreemeut,  to  divm  per- 
sons to  the  plaintiffs  unknowD,  and  that  the 
proceeds  of  said  sales  were  pald-to  defcnd- 
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ants,  «ho  now  luAd  and  poneea  the  same 
for  tbe  nse  of  plaintifta.  That  plalntUIs  have 
no  knowledge  or  means  of  knowledge  as  to 
tbe  amount  so  received  by  the  defendants, 
bnt  believe  tbe  same  exceed  the  sum  of  $20,- 
000.  That  plalntlflfB  hare  r^>eatedl7  demand- 
ed of  defendants  an  accounting  of  their  acta 
and  doings  as  such  agents,  and  of  the  qnan-^ 
tlty  of  bopa  so  purchaaed  under  said  agree- 
ment, and  from  whom,  and  of  the  money 
paid  defendants  by  plaintiffa  ftir  said  cash 
adTances,  and  of  the  amount  of  hops  so  re- 
ceived by  them  and  the  chargea  th^eon,  and 
also  an  account  of  the  proceeds  of  said  sales, 
bnt  the  defendants  have  refnaed,  and  still 
refuse,  to  compfy  wIUi  any  of  said  demands; 
and  that  plaintiffa  have  offered  from  time  to 
time  to  pay  all  commissions  due  to  said  de- 
fendants, and  all  personal  advances  or  pay- 
ments which  may  have  been  made  by  de- 
fendants In  the  purchase  of  said  hops,  and 
now  oflFer  to  pay  the  same  whenever  ascer- 
tained. The  answOT  of  the  defendants  denies 
each  and  every  all^ation  of  tbe  complaint, 
and  sets  up  affirmatively  tiiat  In  the  summer 
of  1882  the  idalntllfs  loaned  defmdants  the 
sum  of  $577.76;  and  that  thereafter,  and  on 
August  23,  1882,  the  defendants  tendered  the 
same  to  idalntilFb,  together  with  Interest 
thereon  at  the  rate  of  10  per  cent  per  an- 
num, which  the  ^alntlfts  then  and  there  re- 
fused, and  have  ever  since  refused;  and  that 
defendants  now  are,  and  ever  since  have  been, 
ready  and  willing  to  pay  plaintitTs  said  sum 
of  money.  That  at  all  times  mentioned  in 
the  complaint,  and  prior  thereto,  defendants 
were  engaged  In  doing  a  general  business  as 
merchants,  and  were  also  engaged  In  buying 
and  selling  bops  on  their  own  account  and 
for  others,  which  facts  were  at  all  times 
known  to  these  plaintiffs,  lliat  defendants, 
while  BO  en^ged  In  business  as  aforesaid, 
agreed  to  purchase  hops  for  plaintiff  at  such 
prices  and  in  such  lots  and  of  such  quality  as 
plaintiffs  might  from  time  to  time  Instruct 
them  to  purchase,  bnt  not  otherwise.  Tb&t 
plaintiff  did  from  time  to  time  instruct  them 
to  purchase  hops  of  certain  qualltr,  In  certain 
lots  and  at  certain  prices,  hot  that  d^end- 
ants  were  unable  to  purchase  any  hops  xtpan. 
the  terms,  conditions,  and  of  the  quall^  and 
at  the  prices  to  which  they  were  limited  by 
plnlntifKi'  said  instructions,  and  that  the  plain- 
tiffs, during  all  the  times  mentioned  in  the 
complaint,  refused  to  pay  tbe  ruling  and  mar- 
ket price  demanded  for  hops  of  tbe  qnaUty 
.and  in  such  lots  as  plaintiffs  Instructed  them 
to  pinchasc,  and,  by  reason  thereof,  these 
defendants  purchased  no  bops  for  or  on  ac- 
count of  plaintiffs.  The  affirmative  matters 
set  forth  In  the  answer  were  denied  by  the 
reply  of  plalntlffis,  and,  upon  the  Issues  thus 
raised,  a  trial  was  had,  resulting  In  a  decree 
Jor  plaintiffs,  and  the  defcndantR  appealed. 

No  formal  order  was  made  by  the  trial 
court  for  an  accounting  between  the  parties 
to  tbe  action,  but  a  referee  was  appointed 
to  take  the  testimony  and  report  It  to  the 


court  The  referee  was  appointed  in  tbe 
year  1884,  but  It  seems  he  did  not  report  and 
file  the  testimony  taken  by  bim  nntll  March, 
1888.  The  final  heaxlng  was  had  upon  the 
testimony  so  taken  and  reported  by  the  ref- 
eree,  and  the  depOBiti<m  of  B.  M.  Brangon. 
one  of  the  plaintlfte.  This  d^KHrition  was 
regularly  taken  before  a  notery  public  in  San 
Francisco,  CaL,  on  August  18  and  14.  18S5: 
and  the  defendants  were  then  and  there  rep- 
resented by  counsel,  who  appeared  and  cross- 
^samlned  the  witness  fully  In  their  behalf. 
Thereafter,  and  on  August  «,  1SS6,  \nillam 
Wagno',  one  of  tbe  defendants,  died,  Intes- 
iate;  and  GhrlstlnB  Wagna,  administratrix, 
uid  A,  3.  MUler,  administrator,  of  his  estate, 
w»e  substituted  as  defendants,  and  the 
cause  iffoceeded  against  them,  and  judgment 
was  rendered  against  them  and  A.  S.  Far- 
quharson,  In  their  re^iesentatlve  capacities 
(the  latter  having  been  appointed  admlnls- 
tratn-  of  the  tArtnershlp  estate  of  WlUfam 
Wagner  &  Co.),  on  February  fS,  1883.  Ob- 
jection Is  made  by  the  appellants  to  this 
judgment  on  the  alleged  ground  that  the 
plaintiffs  failed  to  make  out  a  cause  tor  an 
accounting  or  any  cause  within  the  jurisdic- 
tion of  a  court  of  eqtiity.  It  Is  not  disputed 
that  the  relation  of  principal  and  agent  ex- 
isted between  the  original  parties  to  this 
action.  In  fact,  such  a  relation  is  virtual^ 
admitted  by  the  defendants'  answer,  the 
substance  of  which  Is  above  set  forth.  But 
the  extent  and  character  of  tiie  agency  are 
disputed.  The  testimony  of  the  defendant 
Farquharsou  shows  that  during  the  summfr 
of  1S82,  and  while  their  agreement  with  the 
respondents  was  In  full  force,  the  firm  of 
Wagner  &  Co.  purchased  hops  from  dlvws 
persona  for  themselves;  but  he  further  says 
they  yrete  unable  to  purchase  any  for  the 
respondents,  owing  to  the  conditions  Imposed 
upon  them  tu  to  price,  quality,  and  quantity. 
Tbe  record  discloses,  however,  that  tbe  firm 
of  William  Wagner  &  Co  notified  the  re- 
spondents by  letter,  on  one  occasion  at  least 
that  they  had  purchased  a  cotaln  quantity 
of  hops;  but  n^tbw  In  that  nor  In  any  other 
communication  during  the  existence  of  tbe 
agency  were  the  respondents  Informed  that 
tbe  purchase  was  not  made  on  their  account, 
but  on  account  of  Wagner  ft  Go.  We  are 
convinced  from  the  evidence,  as  a  whole, 
that  the  respondents  had  good  reason  to 
believe,  and  did  believe,  tnaf  Wagner  &  Ca 
were  buying  hops  on  their  account  exdudre- 
ly.  Indeed,  they  were  not  even  Informed 
to  the  conb'ary  by  the  letter  of  August  9, 
1882,  by  which  they  were  notified  that  Wag- 
ner &  Co.  would  no  longw  act  as  their  agents. 
In  that  letter  Wagner  &  Co.  say:  "We  feel 
tliat  our  connection  with  your  house  has  not 
been  a  source  of  much  profit  to  us  this  year." 
If  they  up  to  that  time  had  pnrahased  no 
hops  for  tbe  respondents.  It  Is  reasonable  to 
suppose  they  would  then  have  plainly  said 
so;  and  In  that  event  there  would  have  been 
no  occasion  to  mention  the  subject  of  "profit" 
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at  aU.  An  examination  of  all  of  the  evi- 
dence In  the  record  leads  us  to  tbe  cmuJii- 
alon  tbat  tbe  appdlauta  oagbt,  In  equity,  t« 
account  to  tbe  respondeats  toe  tbe  proceeds 
of  the  hops  purchased  by  Wagnw  &  Co. 
while  acting  as  tbe  agents  of  tlw  revondents, 
and  subsequently  sold  by  them  without  the 
consent  of  their  principals;  and  this  being 
so.  It  fcdlowB  that  undo"  the  law  ^stlng  at 
the  time  of  the  trial,  as  often  construed  1^ 
this  court,  a  finding  of  facts  by  the  trial 
court  was  not  a  neoeaaazy  iH^requialte  to 
the  TaUdity  of  the  decree,  and  therefore  the 
omisdon  of  such  finding  la  no  grouud  ta  Its 
reversaL 

It  is  earnestly  insisted  by  the  learned  conn- 
ad  fat  fbe  tqn>elhuit8  that  inasmuch  as  no 
fraud  Is  aUeged  or  proven,  and  no  money 
of  the  plalntltDs  la  shown  to  have  been  used 
In  paying  fbe  purchase  price  of  the  hf^s, 
plaintiffs  are  not  in  a  situation  to  claim 
eqoltable  relief,  their  remedy  being  eiclu- 
drely  an  action  at  law  for  damages  fto- 
breach  of  contract  But  we  tblnlc  this  con- 
tentlcoi  of  counsel  cannot  be  sustained.  As 
matter  ot  fact,  the  defendants  had  mon^  of 
the  plalntiffB  in  thetr  bands,  which  they 
ml^t  hare  used  if  they  did  not,  and  which 
the  plaintiffs  expected  fhey  would  use  In 
part  payment  for  hope.  Bqulty  will  not 
permit  a  party  who  undertakes  to  act  fen: 
another  In  any  glren  matter  to  act  for  him- 
self In  tbe  same  matter,  or  jflace  himself  in  a 
position  whwe  his  own  personal  Interests  con- 
flict with  the  Interest  of  bis  employer  (2  Pom. 
Bq.  Jur.  I  959);  and  this  is  Just  what  Wag- 
ner  ft  Oo.  did  in  this  instance.  The  rule  is 
wdl  stated  In  Dutton  r.  Winner,  B2  N.  T. 
332,  bi  which  case  the  court  ssid:  "It  is  a 
well  settled  and  salntary  rule  tiiat  *a  person 
who  undertakes  to  act  for  another  In  any 
matter  shall  not  In  the  same  matter  act  for 
himself.'  *  *  *  If  the  ag«it  make  a  iwoflt 
out  of  the  transaction,  he  la  bound  to  ac< 
count  for  It,  though  made  "vrithont  the  knowl- 
edge or  authority  of  the  principal,  and  with- 
out risk  or  expense  to  him,"  In  this  case  the 
quantity  of  hops  purchased  and  the  price 
paid,  as  Tvell  as  the  amount  recdvod  for 
them  by  Wagner  &  Co.,  vere  peculiarly  with- 
in their  own  knowledge;  and.  under  anCh 
drcumstances.  the  JurlsdictltUL  of  equity  at* 
taches.   3  Pom.  Eq:  Jur.  {  1420,  and  note  1. 

Nor  do  we  tblnlc  that  the  failure  of  the 
court  b^ow  to  order  a  techidcal  accounting  Is 
proof  that.  In  the  opinion  of  tbe  court,  tbe 
lilalntlffs  were  not  entitled  to  an  accounting 
At  all.  The  statute  prescribes  no  method 
by  which  an  account  shall  tie  taken  ox  stated 
in  actions  like  this,  and  a  mere  d^arture 
from  the  recognized  procedure  undw  the 
former  practice  in  chancery  is  not  alone  a 
sufficient  ground  for  the  reversal  of  tbe  judg- 
m^t  The  court  itself  found  the  amount 
due  plaintiffs,  and.  If  the  amount  so  found 
was  not  larger  than  tbe  evidence  warranted, 
the  defendants  certainly  have  no  l^^al  cause 
of  complaint. 


It  Is  next  uned  tbat  the  court  isnH  lA  ad- 
mlttlug  in  evidence  the  deposition  of  Bran- 
son.  It  Is  claimed  that  this  d^osltlon, 
though  competent  when  taken,  was  incompe- 
tent at  the  time  of  tlw  final  hearing  of  the 
cause,  by  reascm  of  the  provlslcms  of  sec* 
tlon  389  of  the  Code  of  Washington,  which 
are  as  follows:  "*  *  *  provided,  however, 
that  In  an  action  or  jaroceedlng  where  the 
adverse  party  anea  w  defends  as  executor, 
administrator,  m  legal  reiwesentatlve  of  any 
deceased  or  Insane  parson,  or  as  guardian  of 
a  minw  under  tbe  age  of  fourteen  years, 
then  a  party  In  interest,  (»  to  the  reond, 
Shan  not  be  iiennitted.ta  testify  In  his  own 
behalf."  This  contention  <m  the  i^rt  of  the 
app^nts  Is  based  upon  the  alleged  legal 
proposition  that  the  competraicy  of  a  witness 
whose  deposition  Is  ottsnA  In  evidemce  must 
be  determined  by  the  law  In  force  at  tin 
time  at  the  trial,  and  not  by  the  law  exist' 
Ing  when  the  deposition  was  taken.  In  sup- 
port ot  this  propDsttion,  appellants  cite 
We^  I  43t3,  Mitchell  v.  £b«genmeyer. 
51  Cat  lUB,  Fielden  v.  I^hena,  6  Abb.  Fr. 
<N.  S.)  Sd,  and  &  Am.  &  Bug.  Bnc.  Law.  682. 
and  they  Insist  that,  tested  by  these  authori- 
ttes,  the  deposition  was  inadmissible.  Had 
the  action  been  brought  against  Wagner's 
administrators  in  the  first  instance,  or  had 
Brangon  teatlfled  after  they  were  substituted 
as  parttes  defttidant,  it  seems  clear  that  his 
teatlmcMiy  would  have  been  Incompetent  un- 
der the  statute.  But  It  wiU  be  remembered 
that,  when  he  testified,  there  wwe  no  admin- 
iatrators  In  the  case,  no  one  was  suing  or 
defending  In  a  reisesentative  capacl^,  and  in 
such  cases  only  Is  a  party  In  interest  <a  to 
tbe  record  mevented  ftom  testifying.  It 
would,  In  our  opinion,  be  eztr«nely  unreason- 
able to  hold  that  Bnmgon  did  not  "testify** 
tmtil  his  deposition  was  read  at  tbe  hearing. 
He  testified, at  the  time  his  depositicm  was 
taken,  and  when  he  was  a  competent  wit- 
ness. Tbe  statutory  pn^bition  Is  to  testi- 
fying undw  certain  spedfled  circumstances: 
and  It  makes  the  time  of  testifylnx  the  test 
of  competency,  rather  than  the  time  ot  t&e 
bearing.  If  at  that  tima  the  witaoM  la  com- 
petent, the  prohltdtion  does  not  ai>ply.  We 
think  there  was  no  error  in  adndtting  the 
deposition  in  evidence;  and,  as  was  said  in 
Marhitt  v.  Warwick,  18  N.  J.  Bq.  lOK:  "This 
is  in.  accordance  with  the  well-settled  rule  of 
evidence,  botii  at  law  and  In  equity,  thar 
the  objection  to  the  witness  must  exist  at  the 
time  of  his  being  sworn.  If  a  wltneas 
should,  aft^  being  examined,  die;  become  in- 
tiarested  in  the  salt  or  be  convicted  of  crime, 
his  testimony  would  not  be  rejected  on  that 
account."  See,  also,  Ford  v.  Griesluber,  2 
Head,  435;  Cameron  v.  Cameron,  is  Wla  S; 
Smith's  Ex'x  V.  Profltt's  Adm'x  (Va.)  1  8. 
B.  67;  Keran  v.  Trice,  76  Va.  680.  In  Com- 
Ins  V.  Hetflold,  80  N.  T.  261,  It  was  held  cnat 
the  death  of  the  defendant  was  no  ground 
far  striking  out  that  portion  of  plaintHTs 
testimony  given  befwe  the  death-.occurred« 
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And  in  Sheldley  t.  Anltmaii,  18  Fed.  666,  It 
was  aald  that  It  la  the  rale  In  cbancery  that, 
If  the  testlmoiiy  was  competent  when  the 
d^KM^tlon  was  taken  and  filed,  it  remalna 
competent;  and  the  court  there  held  that 
this  rale  of  equity  was  not  changed  by  sec- 
tion 858  of  the  Berlsed  Statutes  of  the  Unit- 
ed States,  which  Is  a  statute  irimllar  In  Its 
object  and  purpose  to  ours,  but  that  the 
adminlstratcn*  merely  takes  up  the  case  as  It 
stood  when  the  intestate  party  died.  And 
to  the  same  eflFect  is  the  case  of  Yattler 
Hinder  7  Pet  252,  in  which  Chief  Justice 
MazaliaU  said:  "The  new  parties  plaintiffs 
are  the  representallTes  of  Belinda  Hlnde,  an 
original  plaintiff,  and  the  iffoceedtngs  are  re- 
Tired  in  their  names,  by  wder  of  the  court, 
on  tlieir  bill  of  rerlvor.  TTnder  such  clrcom- 
stances,  the  settled  ivacUce  is  to  use  all  tho 
testimony  which  might  have  been  used  had 
no  abatement  occurred."  Bee,  alsa  5  Am.  & 
Eng.  fCnc  Law,  610. 

It  is  furttKtr  contended  that  the  judgment 
must  be  rerorsed  for  tbe  reason  that  there  is 
no  proof  that  plaintiffs  ever  presented  tneir 
donand  or  claim  to  the  administrators  for 
their  allowance  or  rejection,  aa  they  were 
required  to  do  by  section  968  of  the  Code  of 
Procedure.  But  this  contention  cannot  pre- 
vail. In  tho  first  place,  it  is  questionable,  to 
BOS  the  least,  whethw  plaintiffs'  demand  was 
such  a  daim  as  is  contemplated  by  our  stat- 
ute. Tlie  statute  (section  960)  provides  that 
"every  claim  presented  to  the  administrator 
shall  be  suppwted  by  tiie  affloavit  of  the 
daimant  that  the  amount  is  Justly  due.  that 
no  paymraits  have  been  made  thereon,  and 
that  there  are  no  offsets  to  the  same  to  the 
knowledge  of  the  claimant"  It  is  diflCtcult 
to  see  how  the  plalntiffii  could  have  made 
such  an  afildavlt  Their  action  was  insti- 
tuted for  the  very  purpose  of  discovering  and 
ascertaining  the  "amount"  of  their  claim 
which  they  alleged  In  their  complaint  they 
did  not  know,  and  had  no  means  of  knowing 
except  an  accounting.  Where  Qie  demand  Is 
merely  for  equitable  relief,  or  for  uncertain 
and  unliquidated  damages,  it  has  been  held, 
and  not  'vrithont  reason,  that  it  is  not  neces- 
sary to  present  it  to  the  administrator  for 
allowance  or  rejection,  "for  it  is  obvious  tna- 
in  all  such  cases  the  «chIbltion  would  be  bu-. 
»n  idle  ceremony."  2  Woeraer,  Adm'n,  {  886 
Bvana  v.  Hardeman,  16  Tex.  4S0;  Tonlonee 
V.  Burkett  (Idaho)  10  Pac  26;  Thompson  v. 
Bonk.  19  tier.  212. 9  Pac.  121.  In  the  second 
jfiaxie,  the  appellants  are  not  in  a  position  to 
urge  the  objection  In  this  court  that  there 
was  no  presentation  of  plaintiffs*  claim  or 
demand  to  the  administrator.  The  record 
does  not  show  that  the  objection  was  made 
in  the  court  below,  and  It  cannot  be  taken 
fw  the  first  time  In  the  appellate  court.  Cole- 
man V.  Woodworth.  1J8  C'lil.  568;  Bank  v, 
HowLind,  42  Cal.  120;  Drake  v.  Foster,  62 
Cal.  225. 

Laatiy,  It  Is  claimed  that  the  evidence  is  fn- 
auffldent  to  establish  a  right  In  plaintiffs  to 


8  recovery  in  tbla  action.  Bnt  in  this  view 
we  are  unable  to  concur.  There  Is  a  conflict 
in  the  evidence  on  soioe  material  points,  but 
the  judgment  cannot  be  disturbed  on  that 
account  The  judgment  must  be  affirmed, 
and  it  Is  BO  (Hdere& 

HOIT  and  SCOTT.  JJ.,  concur. 


COLE   .  SAT80P  B.  CO.  et  aL 
(Supreme  Court  trf  WashfaigtoD.  Aug.  7.  1891.) 

COBPOUTtOlTI  —  AOTIOX  ON  BtOCK  BdBSOBIFTIOX 

—  Receiver  as  PLAiHTirr  —  Bubsckiftion  bt 
"Tat'STEE"— Effect. 

1.  Where  subBcrlbers  for  stock  of  a  corpo- 
ration, with  knowledoe  that  some  of  the  stock 
has  been  sabscribed  for  by  another  corporation, 
pay  tb«r  subscriptioaB  on  some  of  the  stock, 
the^  cannot,  "as  against  creditora,"  defend  aa 
action  against  them  for  their  BubBcriptions  on 
other  stodc  od  the  ground  that,  the  suEiscription 
by  the  corporation  being  invidid,  the  whole 
stock  was  not  snbscrlb^  for,  and  tberefwe 
they  are  not  liable  on  their  aubscriptjons. 

2.  Where  a  person  sabscribes  for  the  stock 
of  a  corporation  "as  trnstee,"  it  may  be  shown 
by  par<d  evtdenoe  that  he  sntiscrlbed  as  agent 
for  IndiTidnala,  thereby  making  It  a  "pool" 
BubBcrlpUOD,  so  as  to  bind  snch  individuals. 

8.  A  receiver  of  a  corporation,  appointed  In 
a  proceeding  by  judgment  creditors  after  a  re- 
torn  of  nulla  bona  on  tbelr  executions,  acqnirei 
all  the  rights  of  the  (reditors;  and  in  an  action 
by  him  for  uapald  stock  snbscriptions  the  stock- 
holders cannot  set  up  a  defmse  which,  tboufih 
good  in  an  actimt  1^  the  corporation,  could  not 
be  set  up  in  an  aouon  }>ij  the  creditors  indivU- 
ually. 
Hoyt,  J.,  dissenting. 

Appeal  from  superior  court.  Pierce  county; 
John  0.  Stallcup,  Judge. 

Action  by  Frank  B.  Cole,  receiver  of  the 
Pacific  Mill  Company,  against  the  Satsop 
Railroad  Company  and  others.  Tlwre  was  a 
Judgment  for  defendanta,  and  Bialntlir  ap- 
peals. Reversed. 

Jas.  B.  Howe,  ^nwmaa  Carroll,  and  Dun- 
ning, lEUcharda.  Unrray  &  Pratt,  for  asvpd- 
lant  Parsons,  Oana  &  Parsnu,  tot  re- 
spondents. 

STILES,  J.  The  eon^lalnt  In  this  case,  to 
which  a  demunrer  was  sustained,  alleged: 
(1)  TbB  tncwpwation  of  tiu  VaxAOc  MUl  Com- 
pany under  the  laws  of  Washington,  with 
a  capital  of  $600,000,  divided  into  S,000 
shares  the  par  vahie  ot  $109  each.  09 
The  incraporation  of  the  Satsop  Raihroad 
Company  undca*  the  laws  of  Washington,  witii 
a  capital  of  $100,000,  and  having,  its 
articles  of  Incorpmtton,  auOiorlty  to  snb* 
scribe  for  and  acquire  stock  in  other  corpora- 
tions. {S^  That  ttie  defendants  subscribed 
tor  thB  mttre  capital  stodc  of  the  Padflc  Mill 
Company,  as  follows:  Satsop  Ballroad  Com- 
pany for  198  shares;  0.  F.  White,  as  trustee, 
fcv  4,300  shares;  and  other  Individuals  for 
502  shares.  (4)  That  said  subscription  of 
said  C.  F.  White,  as  troatee,  for  said  4.30D 
sliares  of  the  capital  stock  of  the  Pacific  Mill 
Company,  was  made  by  the  luld  G.  F.  Whlt<^ 
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as  tnutee  and  asent,  for  the  benefit  of  all 
of  ttae  dharebolden  of  said  Fadflc  Hill  Com< 
pany,  at  the  request  of  «ald  shareholders, 
and  upon  the  express  agreement  between  all 
of  said  sharAolders  that  the  said  snbscrlp- 
tlon  -was  made  by  aald  C.  F.  White  In  tmat 
for  all  the  shareholders  of  said  company, 
each  of  said  shareholders  to  hare  an  Interest 
ther^n  In  proportion  to  the  number  of  shares 
subscribed  for  by  each  subBcriber  In  the  In- 
dlTldual  nnmo  of  such  subscriber;  and  said 
rabsorlptlon  so  made  by  said  C.  F.  White  as 
trustee  and  agent  for  said  shareholders  was 
so  made  In  consideration  of  the  mutual 
promlsps  made  to  the  others  by  each  of  said 
shareholders,  and  In  considerntlOD  of  the 
ben^ts  to  be  derived  from  being  members 
of  said  corporation.  (!>)  That  the  said  sub- 
scription made  by  said  O.  P.  White  as  trustee 
and  agent  for  said  shareholders  was,  after 
the  making  thereof,  ratified  and  confirmed 
by  said  shareholders,  and  held  and  used  for 
their  beneflt,  and  was  ratified  and  accepted 
by  the  Pacific  Mill  Company  aforesaid  as  the 
subscription  of  said  shareholders.  (6)  lliat 
the  subscriptions  made  to  the  capital  stock  of 
said  Pacific  Mill  Company  by  the  said  de- 
fendants and  each  of  them.  Individually  and 
by  their  agent  and  trustee,  the  said  C.  F. 
White,  were  made  with  full  knowledge  of  the 
subscription  of  the  Satsop  Railroad  Company 
for  198  shares  of  the  capital  stock  of  said 
Pacific  Mill  Company.  (7)  That  the  Pacific 
Mm  Company  had  commenced  business.  In- 
curred a  large  indebtedness,  and  become  In- 
solvent. (8)  That  the  individual  interests  of 
the  defendants  in  the  subscription  of  C.  P. 
White  as  trustee  were  as  set  forth.  (9)  That 
BO  part  of  the  subscription  of  C.  P.  White 
as  trustee  had  been  paid,  except  the  sum  of 
*25,000,  by  the  Satsop  Balb^d  Company, 
and  the  amounts  owing  thereon  and  unpaid 
were  as  set  forth.  (10,  etc.)  That  C.  T.  Le 
Baillster  &  Co.  had  recovered  a  judgment 
against  the  Pacific  Mill  Company  for  $5,021.- 
48  and  costs;  that  an  execution  Issued  was 
returned  ntdla  bona;  that  Le  Bsllister  & 
Co.  had  commenced  an  action,  in  behalf  of 
themselves  and  all  other  creditors  who  should 
Join  them,  tor  the  appointment  of  a  receiver, 
and  other  relief;  that  the  Pacific  Mill  Com- 
pany had  been  adjudged  Insolvent;  tiiat 
plaintiff  had  been  appointed  receiver;  that 
proof  of  claims  had  been  taken  to  the  amount 
of  $65,000;  that  the  receiver  had  demanded 
of  the  board  of  trustees  of  the  Pacific  Mill 
Company  that  It  levy  an  assessment  upon  the 
unpaid  subscriptions  to  the  stock  of  the  com- 
pany to  an  amount  gufflclent  to  pay  said 
Indebtedness,  which  had  been  refused;  that 
the  court,  upon  the  application  of  the  re- 
ceiver, ordered  a  levy  of  14  per  cent,  on  the 
said  subscriptions,  and  authorized  the  receiv- 
er to  bring  suit  therefor;  that  each  of  the 
defendants  was  notified  of  said  assessment, 
and  called  upon  to  pay  the  tiame  In  the  sums 
set  forth,  but  each  had  failed  and  refused; 
and  tbat  the  Fadflc  Mill  Cominny  was  In- 


solvent, and  had  no  assets  whatever,  except 
the  stock  snbsOTlptions  sued  for.  Judgment 
was  prayed  accordingly. 

From  the  briefs  we  are  assnred  that  ttie 
action  of  tile  court  below  was  based  upon 
Hotel  Co.  V.  Sdiram,  6  Wash.  1S4,  ffii  Pac. 
1002.  If  80,  we  think  the  court  overiooked 
many  manifest  differences  between  that  ease 
and  this,  as  disdosed  by  the  complaint,  whldi 
we  have  set  forth  with  much  funnesa.  It 
is  true  that  the  Satsop  Ballroad  Company 
was  a  large  subscriber  to  the  capital  stock 
of  the  Fadflc  MIS  Company,  and  It  la  also 
true  tlmt  under  the  decision  in  Schram's  Case 
It  was  not  liable  for  any  of  Its  subscription, 
although  it  assumed  to  authorize  itself  to 
make  the  subscription  by  Its  articles  of  In- 
corporation,  and  that  without  its  subaeriiH 
Hon  the  capital  of  the  Pacific  UUl  Company 
was  not  all  subscribed  fbr;  that  it  was  not 
authorized  to  commence  bnalnees;  and  that 
subscribers  sued  under  the  same  circum- 
stances as  Sdiram  was  wonld  not  be  liable. 
The  action  against  Bchram  was  the  ordi- 
nary one  of  a  corporation  against  one  of  Its 
stock  subscribers  for  the  amount  of  his  sub- 
scription, and  nothing  was  there  considered 
except  the  bare  legal  propositions  arising 
ont  of  the  relations  of  the  plaintiff  and  de- 
fendant on  the  facts.  But  in  the  case  before 
us  it  Is  pointedly  alleged  that  each  of  the 
subscribers  had  full  knowledge  of  the  sub- 
scription made  by  the  Satsop  Railroad  Com- 
pany, and  that  each  of  them  paid  his  indi- 
vidual subscription,  the  subscription  of  White 
as  trustee  being  the  only  one  not  paid.  Such 
knowledge  and  action  have  frequently  been 
held  to  constitute  a  waiver  of  the  right 
of  the  subscribe*  to  Insist  on  a  full  sub- 
scription. Thomp.  Llab.  Stockh.  {  120;  Mor, 
Priv.  Corp,  I  156,  and  cases  cited;  Hager  v. 
Cleveland,  36  Md.  476;  Morrison  v.  Dorsey, 
48  Md.  468;  Musgrave  v.  Morrison,  54  Md. 
161;  Hotel  Co.  v.  Hunt,  57  Mo.  126.  Great 
force  is  added  to  the  re.tson  for  thus  hold- 
ing when  the  ptirpose  of  the  action  Is  to  pro- 
cure funds  with  which  to  pay  the  creditors 
of  an  insolvent  corporation.  Nearly  (50,000 
was  paid  in  by  the  individual  subscribers, 
the  purpose  of  which  payment  could  have 
been  nothing  else  but  to  enable  the  corpora- 
tion to  commence  Its  proposed  business.  As 
against  creditors,  the  defendants  cannot  rely 
on  the  Schram  Case.  The  respondents,  how- 
ever, present  two  other  questions  which  are 
material: 

1.  It  is  sought  to  hold  the  respondents  for 
the  subscription  of  "C.  F.  White  as  trustee," 
under  the  fourth  and  fifth  paragraphs  of  the 
complaint.  The  position  of  the  respondents 
on  Oiis  point  is  that,  In  the  absence  of  fraud, 
parol  evidence  Is  not  admissible  to  show  that 
the  subscription  was  other  than  what  upon 
its  face  it  appears  to  bo;  that  the  word 
"trustee"  added  to  the  name  of  the  sub- 
scriber in  such  a  case,  In  making  an  original 
subscription,  whatever  may  be  its  effect  as 
to  transfers  and  other  entries  upon^e  books 
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of  the  company,  has  no  effect  whatever;  and 
that  the  effect  of  our  statute  is  to  relieve  the 
trustee  from  pei-sonal  liability,  and  to  charge 
the  trust  estate.  If  any,  and  not  to  create 
a  trust  where  there  Is  no  estate,  or  to  charge 
a  third  party  upon  the  allegation  that  he 
was  the  real  pai'ty  in  interest,  and  in  that 
way  open  the  door  for  the  admission  of  parol 
evidence  to  vary  the  contract  The  statute 
referred  to  Is  Gen.  St  5  1512:  "No  person 
holding  stock  as  executor,  administrator, 
guardian  or  trustee  •  •  •  shall  be  per- 
sonally subject  to  any  liability  as  a  stock- 
holder of  the  company,  but  *  •  •  the  es- 
tate and  funds  In  the  hands  of  ♦  *  * 
the  trustee  shall  be  liable  In  like  manner  and 
to  the  same  extent  as  the  •  •  •  person 
Interested  in  the  trust  fund  would  have  been, 
if  he  or  she  had  been  living  and  competent 
to  act  and  hold  the  stock  in  his  or  her  name." 
But  this  law  can  have  no  bearing  upon  a 
case  like  this,  for  if  one  who  has  no  estate 
for  which  he  is  acting  as  a  trustee  can  sub- 
scribe for  stock,  and  escape  liability  by  affix- 
ing the  words  "as  trustee"  to  his  signature, 
lie  Is  being  directly  aided  by  the  law  to  com- 
mit a  fraud  both  upon  the  corporation  and 
other  subscribers,  which  was  never  intend- 
ed. The  first  proposition,  viz.  that  parol 
evidence  is  not  permitted  to  show  that  the 
subscriber  "as  trustee"  is  not  the  real  sub- 
scriber, has  received  general  sanction  In  Eng- 
land. Cook,  Stock  &  S.  §  253.  But  in  this 
country  the  rule  has  not  been  adhered  to. 
Burr  V.  Wilcox,  22  N.  Y.  551.  WhUe  a  trus- 
tee Is  not  an  agent,  an  agent  is  an  agent  in 
whatever  way  he  may  describe  himself.  We 
can  see  no  greater  reason  for  restricting  in- 
quiry into  this  kind  of  a  contract  than  Into 
any  other.  In  Stover  v,  Fhick,  30  N.  Y, 
G4,  ft  was  held  that  althoiigh  Stover  alone 
subscribed  for  the  stock,  yet  under  the  ar- 
vangement  between  him  and  Flack  the  lattw 
was  a  stockholder,  and  was  liable  to  con- 
tribute towards  the  debts  of  the  corporation. 
Here  the  allegation  la  broadly  made  that 
White  made  the  subscription  as  the  agent  of 
the  respondents,  at  their  request  and  for  the 
benefit  of  each  of  them.  In  proportion  to  his 
individual  subscription.  In  other  words.  It 
was  a  "pool"  subscription  by  a  dummy, 
which  was  understood  by  the  corporatloii, 
and  was  ratified  by  it,  as  the  subscription  of 
the  individuals.  Nothlnft  could  be  more 
strongly  stated,  and  we  think  a  caiise  of  ac- 
tion was  alleged. 

2.  The  other  point  contended  for  by  re- 
spondents is  that  the  receiver,  being  the  rep- 
resentative of  the  corporation  and  standing 
In  its  shoes,  cannot  maintain  the  action,  be- 
cause, inasmuch  as  the  stock  liad  not  aU 
been  subscribed  for,  and  the  subscriptions 
were  thc;-efore  not  absolute,  the  corporatlou 
itself  could  not  sue  thereon.  Perhaps  it 
might  be  Justly  argued,  from  what  has  been 
said  upon  the  subject  of  the  alleged  waiver 
of  the  full  subscription,  that  in  this  case 
the  corporation  could  liave  sued  notwith- 


standing the  subscription  of  the  Satsop  Ball- 
road  Company.  But  It  is  not  necessary  to  so 
hold  in  this  case,  for  we  think  this  particular 
receiver  could  maintain  the  action  whether 
the  corporation  could  do  so  or  not.  The  au- 
thorities cited  to  our  attention  do  not  when 
examined  closely,  hold  to  the  contrary.  The 
language  used  In  High  on  Receivers  (sectiona 
201,  315)  Is  general,  to  the  effect  that  a  re- 
ceiver is  usually  only  clothed  with  such 
rights  of  action  as  the  person  or  corporation 
over  whose  estate  he  has  been  appointed 
might  have  maintained;  but  the  same  vol- 
ume recognizes  it  as  usual  for  receivers  to 
piu^ue  and  recover  property  of  an  insolvent 
BufQcleut  to  pay  creditors  (section  455),  and 
respondents  concede  that  such  la  the  fact. 
It  is  to  be  observed,  however,  that  Mr.  High's 
work,  so  far  as  receivers  appointed  at  the 
suit  of  creditors  In  aid  of  execution  are  con- 
cerned, is  based  almost  entirely  upon  New 
York  cases,  which,  In  turn,  ore  founded  upon 
the  very  full  provisions  of  the  Code  and  laws 
of  that  state.  See  chapter  12,  tit  "Creditors." 
But  at  section  324a  the  same  author  gives 
the  same  weight  to  decisions  In  Maryland 
and  New  York  holding  that,  when  there  were 
acts  of  waiver  on  the  part  of  the  subscriber, 
he  would  be  estopped  to  defend  against  a 
suit  on  his  subscription  by  a  receiver  on  the 
ground  that  the  stock  had  been  only  partially 
subscribed,  or  that  he  had  been  deceived  by 
false  representations  as  to  the  condition  of 
the  paid-up  capital.  FamBwwth  v.  Wood, 
01  N.  Y.  308,  discussed  a  personal  liability 
Imposed  upon  stockholders  to  the  extent  of 
the  par  value  of  their  holdings,  and  did  not 
depend  upon  subscriptions  at  all.  Haskell 
V.  Worthlngton,  94  Mo.  500,  7  S.  W.  481,  Is 
a  negative  authority  on  the  question  of  the 
effect  of  a  waiver,  but  on  the  point  In  di»- 
cussiun  It  does  not  support  the  respondentia. 
The  plaintiff  appears  to  have  been  a  common- 
law  assignee  of  an  inscdvent  corporatitw 
merely,  who.  It  is  well  understood,  takes 
nothing  but  what  is  conveyed  to  him  by  the 
deed  of  assignment  and  does  not  represent 
creditors.  Bouton  v.  Dement,  123  111.  142, 
14  N.  E.  62.  Mann  v.  Pentz,  3  N.  Y.  415, 
depended  entirely  upon  statute,  the  result 
tiu'ning  upon  the  fact  that  it  was  sought  to 
sustain  an  action  by  the  receiver  of  a  manu- 
factiuring  corporation  against  a  stockholder 
by  a  statute  which  applied  only  to  moneyed 
corporations.  In  Insurance  Co.  t.  Swigort, 
135  111.  loO,  25  N.  B.  680,  the  receiver  was 
appointed  upon  the  application  of  the  state 
auditCH*,  showing  the  insolvency  of  the  cor- 
poration, and  asking  that  Its  affairs  be 
wound  up.  The  receiver  applied  for  leave  to 
proceed  against  certain  stockholdws  to  set 
aside  a  cancellation  of  their  subscrlptloDS 
made  by  agreement  with  the  company  some 
years  before.  Tlie  conrt  held  that  tbe  trans- 
action amounted  to  a  purchase  of  its  own 
stock  by  the  corporation,  which,  as  between 
the  parties,  was  a  valid  one.  and  that  the 
receiver  stood  so  exactly.  In  ihe  sboec  of  the 
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corporation  that  he  could  not  OTerturn  the 
arrangement  made  with  stockholders.  The 
opinion  Is  based  npon  the  statute  of  Illinois, 
which  is  a  -winding-up  act  of  the  affairs  of 
Insolvent  Insurance  companies,  and  expreaely 
prescribes  the  powers  of  receivers  undw  It, 
which  are  held  not  to  consiitute  them  the 
representatlyes  of  creditors,  except  In  the 
matter  of  distribution.  But  on  page  172, 135 
HI.,  and  page  680,  25  N.  E.,  this  is  said:  "Al- 
most all  of  the  cases  cited  by  defendant  In 
OTor  fall  in  one  or  the  other  of  the  four 
classes  following:  *  *  *  (3)  Where  the 
receiver  was  appointed  In  a  proceeding  prose- 
cuted by  creditors,  which  was  supplemental 
to  execution,  and  the  receiver  bad  the  rights 
of  the  creditors  at  whose  instance,  and  to 
aecnre  whose  claims,  he  was  appointed. 
•  •  •  With  the  law  of  such  cases  we 
hare  no  fanlt  to  find."  It  is  needless  to  call 
attention  to  tlie  fact  that  the  case  befwe  us 
Is  of  tiie  class  moitloned.  There  Is  no  rea- 
son aHHirent  why  Le  BalUster  &  Co.  might 
not  haTe  brought  this  suit  for  themselves 
and  such  other  creditors  having  unsatisfied 
Judgments  as  might  Join  them,  for  th^e  Is 
no  specific  prc^erty  to  be  taken  possession 
of;  but  it  is  certainly  a  wnnmon  metliod  of 
procedure  tor  a  receiver  to  be  amwlnted  in 
rsuch  cases,  and  when  appointed  be  repre- 
sents creditors,  and  not  the  corporation,  and, 
by  the  order  appointing  him,  becomes  pos- 
sessed ot  the  rights  of  creditors,  for  the  pui^ 
poses  of  eoltecdw,  as  fully  as  tbon^  their 
Judgments  were  assigned  to  bim.  ^e  cases 
«ited  from  Maryland,  supra,  were  all  cases 
ot  this  class,  not  depending  npon  statute. 
The  judgment  Is  reversed,  with  dlrectUHts  to 
the  supreme  court  to  overrule  the  demurm. 

DUNBAR,  G.  X,  and  ANDERS,  X,  concnr. 
SCOTT,  X,  concurs  In  the  result.  HOYT, 
X,  dissents. 


KOCH  V.  SACKMAN-PHILLIPS  INY.  CO. 
et  al. 

(Supreme  Court  of  Washington.  July  17,  iSM.) 

iNJtUT  TO  RbSIDSNCB  LoT  —  DEPOSIT  OV  DiRT  — 

LiALiUTY  OP  One  Gbasihq  Stbbbt — Heasukb 
OF  Damaoes. 

L  Defendant,  who  had  permission  from 
the  city  to  grade  certain  streefai,  also  contract- 
ed  for  the  grading  of  lots  owned  by  him,  and 
for  the  filling  of  other  iota  with  the  dirt  taken 
from  the  iota  and  the  street.  In  order  to  raise 
certain  lots  in  a  ravine  to  the  estahtished 
grade,  and  as  a  foundatlMi  fw  the  street,  whidi 
was  to  be  raised  30  feet,  the  contoactor,  with 
defendant's  knowledge,  built  a  bulkhrad  near 
piaintiff'a  lot  and  dumped  in  quickeand  and  wet 
dirt,  which  would  not  uphold  its  own  weight 
Tlie  bulkhead  pave  way,  and  the  sand  waa  de- 
posited on  plaintiffs  Int,  demoiiehing  his  fences 
and  outbuildings.  Held,  that  defendant  was  lia- 
ble for  the  damasefl. 

2.  In  ftn  action  for  damaf^  to  residence 
property  by  reason  of  dirt  )>eing  deposited  there- 
on, tliflreby  demolishing  the  outhouses,  fences, 
and  flbrubbery,  the  measure  of  damages  is  not 
the  difference  between  the  market  value  of  the 
loc  Jukv  bcCoie  and  after  ^he  injury,  but  it  is 


the  amount  it  would  take  to  put  the  premises 
in  as  "good"  a  condition  as  before  the  injury, 
allowing  deductions  therefnnn  for  any  increased 
value  of  the  lot  arising  from  the  d^sit  of  the 
dirt  thereon. 

3.  Where,  In  an  action  by  a  husband  alone 
for  injuries  to  hia  land,  he  testifies  on  cross- 
examination  that  he  purchased  the  land  with 
his  separate  money,  it  is  not  error  to  refuse  to 
p^mit  him  to  be  further  cross-examined  as  to 
his  ownership. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  William  A.  L.  Koch  ag^ost  the 
Sackman-Phllllps  Investment  Company  and 
another.  There  waa  a  Judgmmt  tm  plain- 
tiff, and  the  investment  company  appeals. 

Tenner,  Legg  &  Williams,  for  appellant 
AHbur,  lilndsay  &  King,  for  respondent 

STILES,  X.  The  complaint  alleged  that 
the  defendants  had  wrongfully  caused  a  quau- 
tily  of  watOT,  sand,  gravel,  rocks,  and  debris 
to  overflow  and  settle  npon  plaintiff's  lots 
In  the  city  of  Seattle,  to  bis  damage;  where- 
upon the  Sackman- Phillips  Investment  Com- 
pany answered  afflrmatlvely  to  the  follow- 
ing effect:  It  was  the  own»,  with  one  Col- 
man,  of  all  the  lots  fl*onting  on  all  the  streets, 
save  one,  In  the  TwelfQi  Avenue  addition, 
the  said  streets  having  been  folly  dedicated 
to  the  public.  Desiring  to  have  these  streets 
graded.  It  procured  the  passage  of  Ordinance 
2196,  by  whldi  It  and  Colman  were  authw- 
Ized  to  grade  the  streets  at  tbeir  own  expense, 
under  the  supervision  of  Ibe  cily  engineer, 
and  in  accordance  with  plans  and  apeciflca- 
tlons  to  be  prepared  by  him,  which  were 
required  to  comply  with  the  established 
grade.  A  contract  was  then  let  to  the  other 
defendants,  Tayltn*  Bros.,  for  the  entire  work, 
the  stipulations  therein  being  those  required 
In  contracts  entered  Into  by  the  city  of  Se- 
attle. Taj-lor  Bros,  were  thus  as  nearly 
Independent  contractors  as  the  nature  of  the 
case  would  pormlt  After  alleging  that  the 
contractors  had  performed  tbeir  work  In  all 
respects  according  to  the  plans  and  specifi- 
cations and  the  directions  of  the  city  en- 
gineer, and  in  a  good  and  workmanlike 
manner,  the  answer  concluded  thus:  "(11) 
That  in  the  grading  of  said  streets  and 
av^ues  the  said  defendants  Taylor  Bros, 
performed  said  work  wholly  within  the  lim- 
its of  said  streets.  That  In  the  perform- 
ance of  said  work  as  afor^id  numerous 
bidden  springs,  the  existence  of  which  was 
unknown  to  this  answering  defendant  were 
found,  which  said  springs  had  no  definite 
course,  and  which,  with  other  percolating 
and  surface  waters,  flowed  over  said  streets 
and  avenues  naturally  and  directly,  and 
In  no  manner  was  their  course  directed 
by  any  of  said  defendants,  and  any  and 
all  gravel,  sand,  rocks,  earth,  and  debris 
which  may  have  been  carried  upon  the  prem- 
ises of  plaintiff  as  alleged  in  his  complaint 
were  carried  and  deposited  thereby  the  ac- 
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tlon  of  said  waters  In  their  natural,  ordinary, 
and  direct  flow,  and  was  done  without  any 
negligence,  carelessness,  or  fault  of  this  de- 
fendant, or  of  T>iylor  Bros.,  bo  far  as  this 
answering  defendant  is  informed.  (12)  That 
the  premises  of  said  plaintiff  herein  are  sit- 
uated below  the. grade,  and  tn  the  natural, 
ordinary,  and  direct  flow  of  all  waters  from 
said  street,  wherein  the  said  streams  were 
struck  as  hereinbefore  alleged."  A  demurrer 
was  snstalued  to  the  afflrmative  defense,  up- 
on which  action  error  Is  asslsned. 

The  position  taken  by  appellant  Is  that, 
under  tlie  ordinance  autliorlzlng  It  to  grade 
the  streets.  It  assumed  no  resiJonsibillty  ex- 
cept that  of  paying  for  the  work,  and  that 
all  liability  for  the  injury  complained  of 
must  rest  either  with  the  city  or  tlic  contract- 
ors, who  were  acquitted  by  the  Jury.  So 
far  as  injury  might  accrue  in  such  a  case 
from  the  Inherent  defects  of  the  plan  of 
Improvement  adopted  by  the  city  through  Its 
engineer,  we  think  this  position  would  be  a 
sound  one  as  to  the  citj-;  as,  for  Instance,  If 
the  effect  of  an  embankment  were  to  cast 
surface  water  upon  plaintiff's  lota,  which  had 
not  theretofore  had  its  natiu-al  flow  In  that 
direction,  or  If  an  iDsufficIeut  drain  or  cul- 
Tcrt  were  provided,  where  It  was  plainlj- 
necessary  that  such  water  should  have  an 
outlet  So,  also.  If  the  injury  were  found  to 
have  been  caused  by  negligence  in  construc- 
tion, it  would  seem  that,  although  either  the 
city  or  the  contractor  might  be  liable,  the 
appellant  woidd  not  be.  If  the  facts  stated  In 
the  answer  were  true,  since  the  ijleading 
shows  a  clear  Instance  of  an  Independent 
contract  on  the  part  of  Taylor  Bros.  The 
allegations  contained  In  the  paragraphs  quot- 
ed are  somewhat  vague  and  indeflnite  as  to 
what  caused  the  gravel,  etc.,  to  be  cast  uiwn 
plaintiff's  lots,  but  we  are  Inclined  to  view 
them  liberally,  as  tending  to  show  that  the 
difhculty  Wits  cither  in  the  plans  or  in  the 
manner  of  doing  the  work.  We  shall  treat 
the  case  as  though  no  dcnuuTcr  bad  bi^jn 
Interposed,  and  consider  each  point  made  on 
Its  nieritH,  since  no  evidence  of  any  material- 
ity under  the  affirmative  defense  was  rejccieil. 
except  such  as  would  have  jireseuted  cpK-s- 
tloiis  of  law  only,  and  the  rejected  evidence 
is  iu  the  record  upon  exceptions.  The  evi- 
dence, however,  disclos»Hl  a  state  of  facts 
which  did  not  bear  out  the  api)ellaut's  claims 
On  the  same  day  that  it  made  its  contrac 
with  Taylor  Bros,  for  the  gi-jiiliug  of  the 
streets  It  made  another  contract  with  the 
same  firm  for  the  grading  of  a  largo  number 
of  lots.  Each  eonlraet  provided  tliat  Taylor 
Bros,  should  furnish  the  earth  necessary  for 
tlie  filling  of  the  low  places,  but  the  evidence 
showed  tliat  It  was  understood  that  the  sur- 
plus earth  from  eltlier  streets  or  lota,  Indlffor- 
ently,  should  be  used  as  filling  wherever 
needed.  Some  of  the  area  to  be  gi-aded  con- 
sisted of  wet  lands,  there  being  springs  lo- 
cated In  them,  so  that  the  eaitli  taken  there- 
ftom  vaa  described  as  "mushy,"  and  so 


mixed  with  water  that  when  damped  Into 
a  place  that  required  to  be  filled  up  it  would 
not  bank  up,  but  flowed  away.  One  of  the 
places  to  be  filled  was  In  the  line  of  Twelfth 
avenue,  where  It  crossed  a  depression  30  or 
more  feet  below  the  level  of  the  grade;  and 
Into  this  place,  for  the  period  of  nearly  a 
month,  the  contractor  dumped  masses  of  the 
mud  taken  from  the  wet  area.  The  ravine 
crossed  by  Twelfth  avenue  carried  a  small 
stream  of  water,  which  was  added  to  the 
water  already  In  the  dump,  and  probably 
helped  its  flow  towards  respondent's  prop- 
erty, which  was  about  300  feet  from  the 
avenue,  and  much  lower  than  the  avenue  at 
that  point  Seeing  that  the  material  being 
used  for  the  filling  would  not  stind  In  the  av- 
enue, appellant  procured  from  the  ovm^rs  of 
lots  between  the  avenue  and  respondent's 
lots  the  right  to  let  the  mud  flow  down  over 
them.  Certain  logs,  brush,  or  other  obsta- 
cles checked  the  fiow  near  respondent's  line, 
and  for  some  time  piled  up  the  mud  against 
them;  but  after  a  time  the  whole  mass 
gave  way,  and  was  thrown  over  re^K>ndent'8 
lots,  burying  his  fences,  walks,  gardens,  etc, 
and  causing  the  damage  complained  of. 

None  of  the  allegations  of  paragraphs  11 
and  12  of  the  answer  were  sustained  by  any 
evidence.  The  claim  that  appellant  and  its 
contractor  were  acting  under  authority  of 
the  city  while  they  were  easting  this  quick- 
sand upon  respondent's  lots  cannot  be  sus- 
tained for  a  moment  The  authority  granted 
was  to  fill  Twelfth  avenue,  and  It  was  Im- 
plied that  the  material  used  would  be  some- 
thing suitable  to  the  purpose,  and  which 
woidd  keep  up  Its  own  weight  But  the  de- 
fendants went  clear  beyond  this  authority, 
and  beyond  the  terms  of  the  contracts  be- 
tween them,  and  used  wholly  unfit  mat«ifll, 
and  imdertook  the  filling  of  lots  which  nei- 
ther appellant  nor  Colman  owned.  Whethtf 
the  stuff  used  came  ftom  the  streets  or  from 
appellant's  lots  does  not  appear.  Undoubted- 
ly the  fllJliip  of  the  Booth  lots  was  undertak- 
en as  a  matter  of  convenience  to  the  contract- 
ors in  disposing  of  the  biui>Ius  mud,  and  to 
assist  tliem  In  getting  a  foundation  upon 
which  the  avenue  fill  would  stand;  but  it 
was  done  with  appellant's  knowledge  and  by 
its  procurement  Both  of  them  knew  from 
respondent  of  the  dangw  that  threatened 
his  property,  but  they  paid  no  attention  to 
him;  they  were  equally  responsible;  and  we 
are  only  surprised  that  the  Jury  should  have 
relieved  tlie  contractors.  ITie  city  engineer, 
Thompson,  testified  that,  after  the  damage 
was  done,  he,  at  respondent's  request  went 
and  looked  over  the  situation,  and  that,  in  his 
opmion,  a  large  pai-t  of  the  damage  wa;,  due 
to  a  rainstorm  which  had  occurred  the  day  be- 
fore; and  upon  this  the  court  was  asked  to 
Instruct  the  jury  that  If  the  damafre,  or  a 
large  part  of  It,  was  catised  by  the  elements, 
there  could  be  no  recovery.  The  witness 
gave  no  facts  upon  which  he  based  his  opin- 
ion, bad  not  seen  the  place  before  while  the 
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work  was  being  done,  and  waa  not  auaUOed 
to  advise  the  jitry  upon  tbe  matter.  It  waa 
not  error,  therefore,  to  refuse  to  base  a  charge 
upon  his  evidence. 

Appellant,  hjiving  denied  respondent's  al- 
leged ownership  of  his  lota  after  he  had  stat- 
ed on  cross-examinatton  that  he  purchased 
Ihem  with  his  seimrate  funds,  subsequent  to 
his  mnrriafre,  sought  to  cross-exandne  blm 
farther;  whereupon  the  court  refused  to  al- 
low the  Inquiry  to  proceed  upon  that  subject, 
glTlng  as  a  reason  that  It  made  no  dIfCerence 
whether  he  was  married  w  not.  Perhaps, 
under  the  decision  In  Parke  r.  City  of  Seattle 
(rendered  Jan.  16, 1894)  35  Fac  394.  it  would 
make  a  difference  in  a  ^t>per  case;  but  the 
answer  had  been  taken  that  the  mouey  paid 
for  the  lots  was  respondent's  separate  mon- 
ey. The  refusal  of  further  cnvas-examlna- 
tton,  after  the  subject  had  been  once  gone 
Into  and  dropped,  was  Dot  revra-slble  error.  If 
It  was  error  at  all. 

Appellant  reqiaested  a  diarge  that  the  meas- 
ure of  damages  in  this  action  would  be  the 
difference  between  the  value  of  resjiondent's 
premises  immediately  before  and  Immedi- 
ately after  the  sand,  gravd,  and  other  dCbrls 
came  tbere<m;  but  It  was  refused.  This  re- 
quest stated  the  general  rule  of  damages  to 
land,  where  the  premises  .are  conddered  as 
land  only  <Sedg.  Dam.  [8th  Bd.]  f  932;  Snth. 
Dam.  [2d  Ed.]  1 1017);  but  even  In  such  cases 
the  cost  of  restoration  Is  sometimes  adopted, 
where  the  Injury  is  slight,  and  the  cost  of 
removing  dfibrls,  etc.,  wmild  be  less  than  the 
decrease  In  permanent  value.  If  it  were  not 
ranoved.  But  where,  as  In  this  case,  a  con- 
siderable part  of  the  damage  grows  out  of 
the  destruction  of  fmces,  waUu,  outhouses, 
trees,  and  shrubbery  upon  reddenco 
premises,  the  bare  difl«<Mice  in  market  value 
might  not,  and  in  this  case  we  Ihlnk  It  would 
not,  constitute  a  Just  measure  of  damage  at 
all.  Hie  filling  up  <tf  the  lots  with  gravel 
even  may  have  been  a  large  benefit,  and  some 
of  appellant's  witnesses  seemed  to  t>e  of  the 
<q>ini<m  that  it  offset  all  of  the  damage,  and 
that  the  property  would  sell  Just  as  well  as 
bef<ve.  Bat,  while  respondent  would  have 
to  aocept  such  a  Isenefit  as  against  the  dam- 
age to  his  mere  land,  he  cwanot  be  compiled 
to  take  gravel  in  lieu  of  fences,  outhouses, 
etc.,  which  must  be  retraced  at  the  expense 
of  mon^  to  enable  him  to  enjoy  the  reason- 
abte  use  of  his  property.  Many  forms  of 
charge  which  might  have  been  glvea  In  such 
a  case  would  have  been  pn^r,  and  that 
which  waa  given  by  the  court  was  one  of 
them.  vis.  that  the  amount  of  the  recovery 
would  be  such  an  amount  as  would  put  the 
premises  In  as  good  condition  as  they  wei'e 
before  the  gravel,  etc.,  was  washed  upon 
them.  Appellant  argues  uptm  this  instruc- 
tion as  though  the  Jury  were  allowed  to 
award  the  cost  of  restoring  the  property  to 
Its  original  condition  by  the  removal  of  tbe 
Kmvel,  or  the  ImportaUon  of  new  soli;  but 
It  does  not  warrant  this  construction.  **A8 
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good  condition*'  did  not  mean  the  same  con- 
dition. It  might  have  been  necessary  to  buUd 
a  new  fence,  but  the  Instruction  would  on^ 
Justify  a  recovery  for  the  value  of  the  old 
fence.  So  with  regard  to  the  filling,  the 
court  told  the  Jury  that  If  the  gravel,  etc., 
had  beueflted  the  lots  hi  any  particular  they 
should  make  allowance  for  such  benefit  in 
nssessl^e;  damages.  Finding  no  error,  the 
Judgment  Is  affirmed. 

DUXBAR,  C.  J.,  and  SCOTT  and  AN- 
DBUS,  JJ.,  concur.    HOTT.  J.,  dissents. 


MATSON  V.  PORT  TOWNSBND  SOUTH- 
ERN R.  CO. 

(Sapreme  Coart  of  Wa^lngton.   Avg.  4,  1894.) 

Railroad  Compant— Right  or  Wat — Title— Im- 

JDU1B8  TO  TitESPASaER— EviDEXCa— MOTIOK  FOB 

Nonsuit— Wait  BH, 

1.  Where  It  ia  determined  la  a  proper  ac- 
tion that  a  railroad  company  haa  complied  with 
that  part  of  a  contract  for  a  right  of  way  which 
required  it  to  construct  Its  road  within  two 
years,  and  it  appears  tliat  the  oiHiBtruction  and 
operadoo  of  the  road  was  the  snbstantiai  eooaid* 
emtioD,  Its  title  is  uoaftected  by  the  fact  that 
it  has  not  paid  a  consideration  of  one  dollar 
and  the  expensee  of  the  deed  of  such  right  of 
way,  as  provided  in  the  contract. 

2.  In  an  action  against  a  railroad  company 
for  iojuries  caused  by  the  falling  on  plalutTfC  chF 
a  log  from  a  car,  where  there  is  no  testimony 
to  show  that  piaintifC  was  outside  of  defendant's 
tigbt  of  way,  except  statements  amoonting  to 
little  more  than  gaeasea  by  tbe  witneaaea,  and 
the  testimony  that  he  was  on  the  right  of  way 
is  of  the  most  satiefactory  nature,  a  finding  by 
the  Jury  that  plaintiff  was  not  on  the  right  of 
way  ia  cleorty  the  result  of  prejudice  or  mis* 
take,  and  must  be  disr^srded  on  ameal. 

3.  Where  a  railroad  c<»Qpanj  ia  in  the  habit 
of  stopping  its  trains  to  allow  peiisengera  to  get 
on  and  oS  whenever  aignaled,  the  license  to 
others  than  those  operating  trains  to  occupy  the 
right  of  way  extends  to  those  only  who  come 
thereon  to  get  on  traina,  or  who  alight  there- 
from. 

4.  Where  the  persons  op^iUlng  a  railroad 
train  have  no  reason  to  inspect  the  presence  of 
a  boy  10  years  old,  who  is  trespassing  oa  the 
right  of  way,  be  can  get  no  benefit  from  the 
fact  of  his  tender  years,  and  the  company  is  not 
liable  for  injuries  to  him,  in  the  alwence  of  such 
gross  negligence  as  amounts  to  watitoonesa. 

5.  \\  here  a  motion  for  nonsuit,  made  at  the 
close  of  plaintiff's  evidence,  is  improperly  de- 
nied, and  the  evidence  afterwards  introduced  by 
defendant,  and  by  plaintiff  in  rebuttal,  in  no 
manner  atrengtheus  plaintiff's  case,  the  motion 
for  nonsuit  must  be  given  force,  since  defend- 
ant's waiver  of  it  h.v  going  into  his  defense  only 
goes  to  the  extent  of  allowing  plaintiff  to  benefit 
by  the  evidence  afterwards  Introdnced. 

Appeal  from  superior  court,  Jefferson  coun- 
ty; R.  A.  Balllnger,  Judge. 

Action  by  Edgar  Matson,  by  Andrew  Mat- 
son,  guardian  ad  litem,  against  the  Port 
Townacnd  Southern  Railroad  Company,  for 
personal  Injuries.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

Andrew  F.  Burleigh,  for  appellant  P.  C. 
Robertson  and  R.  W.  Jennings  (D.  J.  Grow- 
ls, of  counsel),  for  respondent. 
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HOYT,  J.  Plaintiff  waa  a  boy  of  about  10 
years  of  age.  He  was  fishing  In  a  creek  near 
a  bridge  or  trestle  upon  which  the  trains  of 
the  api)elUtnt  crossed.  While  thus  engaged, 
a  train  consisting  of  logging  cars  loaded  with 
logs,  somo  flat  cars,  and  a  passenger  coach, 
came  along,  and.  Just  before  It  reached  the 
creek  crossing,  one  of  the  logs  fell  from  the 
train.  Upon  seeing  this,  plaintiff  attempted 
to  run  away  from  the  vicinity  of  the  bridge, 
and  while  he  was  so  doing,  the  train  having 
reached  the  crossing,  another  log  fell  there- 
from, and  struck  him,  breaking  his  leg  and 
Inflicting  other  injuries.  To  recover  for  the 
damages  flowing  therefrom,  this  action  was 
brought,  and  resulted  in  a  Judgment  for  the 
plaintiff,  from  which  this  appeal  has  been 
prosecuted. 

The  place  where  the  accident  happened 
was  upon  a  portion  of  what  had  been  the 
farm  of  the  plaintiff's  father,  and  waa  at  a 
distance  of  about  a  quarter  of  a  mile  from 
his  house.  In  the  course  of  the  trial  it  be- 
came a  contested  question  as  to  whether  or 
not  the  ap[)ellant  had  a  right  of  way  across 
said  farm,  and.  If  it  did  have,  as  to  whether 
or  not  the  plaintiff  was  within  the  limits 
thereof  at  the  time  the  log  struck  him.  The 
undisputed  facts  showed  that  the  father,  his 
wife  joining  him,  had  made  a  contract  with 
the  railroad  company  by  whicb,  in  considera- 
tion of  the  payment  of  one  dollar  and  of  the 
expenses  incident  to  the  execution  of  the 
deed,  it  was  agreed  that  a  right  of  way  100 
feet  in  width  across  the  premises  should  be 
conveyed  to  the  appellant  if  it  should  con- 
struct and  operate  its  road  across  the  same 
within  a  period  of  two  years.  It  further  ap- 
peEured  that  Andrew  Matson,  the  father,  and 
bis  wife,  had  brought  an  action  in  the  supe- 
rior court,  in  which  they  alleged  and  sought 
to  prove  that  the  railroad  company  had  not 
complied  with  its  contract  as  to  the  timowhon 
said  road  should  be  constructed  and  oper- 
ated;  that  upon  the  trial  In  that  action  the 
issue  made  upon  this  allegation  was  found 
against  the  plaintiffs,  and  a  decree  was  en- 
tered therein  to  the  effect  that  upon  the  pay- 
ment of  one  dollar,  and  the  expenses  incident 
to  its  execution,  the  appellant  should  be 
entitled  to  a  deed  of  warranty,  conveying 
to  it  title  to  a  right  of  way  100  feet  wide, 
being  50  feet  on  each  side  of  the  center  of 
its  track,  across  the  premises  of  the  plaintltCB. 
It  was  contended  on  the  part  of  the  respond- 
ent that  notwithstanding  this  decree  the  ap- 
pellant had  no  title  to  the  rl^t  of  way,  tm 
the  reason  that  tt  had  not  paid  aald  sum 
of  one  dollar,  nor  the  expenses  Incident  to 
tiie  preparation  of  the  deed.  This  conten- 
tion might  be  austaincd,  so  far  as  the  tech- 
nical legal  title  was  concerned,  but  no  fur- 
ther. It  is  evident  from  the  language  of  the 
conbnct,  and  from  the  circumstances  sur- 
rounding Its  execution,  that  the  money  to 
be  paid  was  not  a  substantial  part  of  the 
consideration  tar  tiie  right  of  way.  The  sub- 
stantial consideration  was  the  constmction 


and  operation  of  the  railroad,  and,  It  hav- 
ing been  found  that  this  part  of  the  con- 
sideration had  been  fully  paid,  the  title  had 
been  substantially  earned.  Tliis  substnntial 
titie  could  not  be  defeated,  or  its  possession 
thereunder  disturbed  or  in  any  manner  af- 
fected, by  the  fact  that  the  stipulated  dollar 
had  not  been  paid,  so  as  to  entitie  appellant 
to  a  conveyance  of  the  legal  titie. 

The  question  as  to  the  location  of  the  plain- 
tiff at  the  time  he  was  injured  was  one  of 
fact,  and  the  flnding  of  the  jury  to  the  effect 
that  he  was  more  than  50  feet  from  the  center 
line  of  the  railroad  track  Is  conclusive  upon 
this  court,  unless,  from  the  proofs.  It  Is 
made  so  clearly  to  appear  that  It  was  with- 
in the  boundaries  that  the  finding  to  the  con- 
trary appears  to  have  been  from  prejudice 
or  mistake.  We  have  carefully  examined  all 
the  proofs  offered  upon  the  subject,  and  are 
forced  to  the  conclusion  that  they  so  clearly 
established  the  fact  that  he  was  within  the 
boundaries  of  therightof  way  that  the  finding 
of  the  jury  to  the  conttary  must  be  disregard- 
ed, 'niere  was  no  testimony  tending  to  show 
that  he  was  without  such  boundaries,  except- 
ing some  statements  which  amounted  to  lit- 
tie  more  than  guesses  on  the  part  of  the  wit- 
nesses, while  it  was  made  to  appear  that 
he  was  within  the  boundaries  by  testimony 
of  the  most  satisfactory  nature.  A  person 
shown  to  be  a  competent  engineer  testified 
to  the  fact  that  be  had  made  actual  and  ac- 
curate measurements,  and  from  such  meas- 
urements had  drawn  a  map  showing  the  loca- 
tion of  different  objects  in  the  vicinity  of  the 
place  of  the  accident,  including  the  cre^  in 
which  the  plaintiff  was  when  Injured.  The 
testimony  of  the  plaintiff  had  shown  clearly 
that  he  was  somewhere  within  thta  creek  at 
the  time  the  log  struck  blm.  This  map,  pre- 
pared as  above  stated,  showed  conclusively 
that  no  portion  of  the  creek,  at  the  place 
of  the  injiuT,  was  at  a  greater  distance 
from  the  center  of  the  railroad  track  than 
45  feet.  Ttiere  was  other  testimony  tend- 
ing to  confirm  the  facts  as  shown  by  this 
map,  among  which  w^ere  the  statements  of 
some  of  plaintiff's  own  witnesses  as  to  their 
opinion  of  the  distance  from  the  center  of  the 
track  to  the  place  where  the  injm-y  was  In- 
flicted. The  rights  of  the  parties  must  there- 
fore be  determined  In  view  of  the  fact  that 
the  appellant  had  a  rli^t  of  way  across  the 
premises,  and  that  the  plaintiff  was  within 
the  boundaries  of  snch  right  of  way  at 
the  time  he  was  injured. 

There  was  some  proof  offered  for  the  pur- 
pose of  showing  that  notwithstanding  this 
tact  the  appelant  had  made  such  use  of  its 
right  of  way  as  to  authorize  persons  to  come 
upon  It.  TMs  testimony  was  only  to  the 
effect  that  It  waa  In  tte  habit  of  stopping 
Its  trains  for  the  purpose  of  allowing  pas- 
sengers to  get  on  or  <^  whatever  ^gnaled  so 
to  do.  But  It  did  not  establish,  or  tend  to 
establish,  such  a  course  of  dealing  with  Its 
right  of  way  on  the  port  of  the  appellnnt  as 
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to  amonnt  to  a  license  for  ito  occapancy  by 
others  than  those  connected  trlth  tiie  opera- 
tion of  the  railroad.  But,  even  If  It  did,  such 
license  could  only  extend  to  those  who  came 
upon  the  right  of  way  for  the  purpose  of  get- 
ting upon  the  trains  of  the  apitellant,  or 
those  who,  having  alighted  from  a  train,  were 
making  use  thereof  for  the  purpose  of  reach- 
ing their  destination;  and,  as  It  Is  not  claim- 
ed that  the  plalntlOC  belonged  to  either  of  these 
classes,  he  can  get  no  benefit  from  the  ac- 
tion of  the  railroad  company  In  this  regard. 

It  follows  from  what  we  have  said  that 
the  plalntlflf  was  a  trespasser  upon  the  right 
of  way  of  appellant  at  the  time  he  was  In- 
jured. Tile  undisputed  proofs  showed  that 
none  of  those  operating  the  railroad  train 
had  any  reason  to  suspect  the  presence  of 
the  plaintiff  upon  the  right  of  way  until  after 
the  accident  Hits  being  so,  he  can  get  no 
benefit  from  the  fact  of  his  being  of  tender 
years,  for  while  It  is  tme  that  the  duty  of 
the  railroad  company  to  a  child,  upon  dls- 
ooyerlng  him  upon  Ita  right  of  way,  would 
be  different  from  what  It  would  be  In  the 
case  of  an  adult,  yet  this  obligation  would 
not  arise  until  it  had  notice  of  his  presence. 
Until  it  had  such  notice  it  owed  no  duty  to 
him,  even  although  he  was  of  tender  years. 
The  plaintiff  being  a  trespasser,  and  the  in- 
Jory  haTlng  been  committed  without  any 
knowledge  on  the  part  of  the  apitellant,  or 
any  of  Its  agents,  of  the  fact  of  his  presence 
in  the  Ticinlty,  the  most  that  could  be  claim- 
ed in  his  b^ialf  would  be  that  the  company 
would  be  liable  In  case  of  such  grosa  ne^- 
Kcmce  on  Its  part  as  was  equivalent  to  wan- 
tonness, nie  proof  as  to  the  circumstances 
surrounding  the  accldent,and  leading  thereto, 
entlrdy  failed  to  establish  any  such  degree 
of  negligence.  If  the  proof  showed  that  the 
logs  were  loaded  in  the  manner  required 
by  the  ciutom  preralllng  among  those  en- 
gaged in  the  transportation  of  k^s  mi  cars 
propelled  by  steam  power,  the  presumption 
of  negligence,  if  any  existed,  would  be  over- 
come. An  that  is  required  of  one  engaged 
in  tbe  ivosecution  of  any  business,  so  far 
as  his  duty  to  the  gmeral  public  is  concern- 
ed, is  that  he  shall  conduct  it  in  as  safe  & 
manner  as  is  customary  among  prudent  men 
engaged  In  the  transaction  of  like  business. 
But,  whethnr  or  not  the  proof  tended  to  es- 
tablish any  degree  of  negligence,  then  was 
nothing  to  show  such  a  d^ree  as  would 
make  the  company  liable  to  one  situated  as 
was  the  plaintiff.  It  did  not  as  clearly  ap- 
pear at  the  time  appellant  intOTposed  his  mo- 
tion for  a  nonsuit  that  the  plaintiff  was  upon 
the  right  of  way  as  it  did  later  in  the  prog- 
ress of  the  case,  but  we  are  of  ^  opinion 
that  at  the  time  such  motion  was  Interposed 
the  testimony  was  Insnfflcieut  to  sustain  a 
Terdlct  for  the  plaintiff,  and  that  it  should 
hare  been  granted.  And,  eren  although  it 
should  be  lield  that  by  going  into  its  de* 
fense  the  appellant  waived  such  motion,  such 
vraivtx  would  only  go  to  the  extent  of  al- 


lowing the  plaintiff  to  bMiefit  by  any  evi- 
dence Introduced  by  the  defendant,  or  by 
himself  In  rebuttal  thereof;  and,  as  the  plain- 
tiff's case  was  in  no  manner  strengthened  by 
such  proofs,  the  motion  for  a  nonsuit  must  be 
given  force.  The  judgment  will  be  reversed 
and  the  cause  remanded,  with  Instructions  to 
dismiss  the  action. 

AXUEKS  and  STILES,  JX,  concur.  DUN- 
BAR, C.  J.,  concurs  in  the  result 


MATSON  T.  PORT  TOWNSBND  SOUTH- 
ERN B.  CO. 

(Supreme  Court  of  Washington.  Aug.  4,  1S84.) 

Appeal  frooi  NipcrEor  coort,  JeCEerson  county; 
R.  A.  BalliDfrer,  Judge. 

Action  by  Andrew  Matson  aininst  the  Port 
Towniiend  SonUiem  Railroad  Company  to  re- 
cover damages  fw  personal  injuries  to  plaintifrB 
minor  son,  caused  by  defendant's  negligence. 
From  a  judgmont  fvx  plaintiff,  defendant  ap- 
peals. Reversed. 

Andrew  P.  Burieigb,  for  appellant  F.  O. 
Robertson  and  R.  W.  Jennings  (D,  J.  Crowley, 
of  coanset),  for  respondeat. 

HOTT,  J.  ThlB  cause  was  tried  upon  the 
same  proofs  as  that  of  Edgar  Matson,  by 
Andrew  Matson,  guardian  ad  litem,  against  tlie 
same  defendant  just  derided  (37  Pac.  705),  and 
presents  no  questions  of  law  or  fact  not  deter- 
mined by  the  decision  in  that  case.  Hie  jndg- 
ment  wUl  be  reversed  and  the  cause  remanded, 
with  instructions  to  dismiss  the  action. 

ANDERS  and  STILES,  JJ.,  concur.  DUN- 
bAb,  C.  J.,  concurs  in  the  result 


TOWN  OP  ELMA  T.  CARNEY  et  al. 
SAME  V.  WOOD.^ 
(Supreme  Court  of  Washington.   Aag.  6, 1894.) 
FuBLio  Ihpbovbmbnts — Sthebt  QaAniNO — As- 

BESSHBXTS. 

1.  Where  the  town  conudl's  record  bIiowb 
that  a  contract  for  street  gtading  was  let  to 

the  lowest  bidder,  and  that  the  work  was  ac- 
cepted by  tlie  council  as  satisfactory  and  in  ac- 
cordance with  the  contract,  a  lot  owner  is,  in 
the  absence  of  frand  or  mistake,  concluded  from 
denying  these  facts. 

2.  A  contract  required  the  grading  of  streets 
according  to  the  profiles  and  specifications  made 
by  the  town  engineer,  and  aoconling  to  the  direc- 
tions and  to  the  Hati8facti<H)  of  the  council. 
Subject  to  such  directions,  the  foot  of  dumps  in 
fills  was  to  l>e  kept  inside  the  street  line.  Held, 
in  the  absence  of  any  special  orAer  at  the  coun- 
cil, that  the  contractors  were  not  obliged  to 
constrort  sidewalk  benches  in  the  fills. 

3.  Where  neither  charter  nor  general  or- 
dinance requires  passage  of  a  resolution  of 
intention  to  grade  streets,  an  ordinance  for  do- 
ing the  work,  which  recites  that  It  is  in  ac- 
cordance with  such  a  resdution,  but  nhich  in- 
cludes for  assessment  property  not  included  in 
the  resolution,  is  not  therefore  invalid, 

4.  Gen,  St  |  678,  requiring  assessments  for 
street  grading  to  be  made  on  the  land  fronting 
on  the  street  in  proportion  to  the  benefits  on  the 
property  to  be  benefited,  to  cover  the  total  ex- 
pense of  the  work  to  the  center  of  the  street 


*  Behcariug  pending. 
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tfoatsd.  Is  mandatoiT,  and  avoids  an  asBessment 
based  on  the  numb«:  of  front  feet  of  each  lot, 
asoertained  from  a  map,  without  examinatioii  or 
exercise  of  Judgment,  as  to  benefits. 
Hoyt,  J.,  dissenting. 

Appeal  from  superior  court,  Chehalla  coun- 
ty; Mason  Irwin,  Judge. 

Actions  by  the  town  of  Elma  against  John 
J,  Carney  and  others  and  against  Walter  H. 
Wood  to  foreclose  liens  for  street  grading. 
Judgment  for  defendants  in  each  case.  Plain- 
tiff appeals.  Affirmed. 

Austin  B.  Griffiths,  tor  appellant  Geo.  D. 
Schofleld,  tat  respondent  Carne7.  B. 
George,  for  respondent  Wood. 

ANDERS,  J.  These  actions  were  Instituted 
the  town  of  Elma,  a  mnnldpal  corpora- 
tion of  the  fonrth  classt  for  the  purpose  of 
foredoalng  alleged  liens  iq>on  real  estate  of 
the  respcmdenta,  tor  grading  portiuis  of 
Third  and  Fourth  streets  In  that  town.  The 
questions  Involred  In  both  cases  are  prac- 
tically the  same,  and  they  were  tried  together 
in  the  court  below,  and  were  so  argued  and 
submitted  in  this  court,  thougji  separate 
briefs  were  here  filed.  Hie  complaints  set 
forOi  In  detail,  among  other  tilings,  that  cer- 
tain resolutions  and  ordinances  were  duly 
passed  by  the  town  coondl,  anthwlzlng  and 
ordering  the  grading  of  Third  street  and 
Fourth  street  in  said  town,  at  specified  local- 
ities; that  publication  of  notice  calling  for 
bids  was  duly  made,  and  a  contract  let  tor 
the  same  to  the  lowest  bidder;  that  said 
streets  were  duly  g»ded  tmder  and  in  ac- 
cordance with  said  contract;  that  the  work 
was  accepted  by  the  council;  that  under  and 
by  virtue  of  an  ordinance  (No.  34)  of  said 
town  an  assessment  was  duly  made,  levied, 
and  equalized  i^on  eadi  of  the  lots  of  the 
respondents  equal  to  the  amount  of  the  bene- 
fit d^ved  by  each  of  said  lots,  respectively, 
from  said  iminwement,  and  sufflcient  to  pay 
the  cost  of  said  grading  in  ftont  of  said  lots 
to  the  center  of  the  street  and  that  said  as- 
sessments became  due  and  were  delinquent 
on  June  1,  1881.  The  answers  admitted  the 
due  Incotpwation  of  plaintiff,  and  that  the 
premises  described  in  the  complaints  were 
situated  as  therein  allied,  but  denied  gen- 
erally the  remaining  allegations  of  the  com- 
plaint In  the  Carney  case  the  defendants 
also  denied  ownership  of  certain  of  the  prem- 
ises described  in  the  complaint.  It  was  af- 
firmatively alleged  in  lx>th  answers,  in  sub- 
stance, that  the  plaintiff  caused  said  streets 
to  be  graded  without  letting  any  contract 
ther^or,  and  without  due  authority  of  law, 
and  thereafter,  and  prior  to  the  commence- 
ment  of  this  suit,  accepted  the  same  as  fully 
completed,  but  that  said  work  was  wholly 
incomplete,  and  was  not  done  in  accordance 
with  any  contract  plan,  or  specification,  and 
that  neither  of  said  streets  was  graded  so  as 
to  conform  to  the  established  grades  on  said 
streets.  In  the  replies  certain  facts  were 
pleaded  as  matters  in  estoppel.   At  the  trial 


the  plaintiff  introduced  in  evidence  an  asseas- 
ment  roll,  and  rested.  The  defendants  moved 
for  a  nonsuit  which  was  denied,  and  they 
then  introduced  the  entire  record  of  the  pro- 
ceedings of  the  council  of  Elma  concerning 
the  alleged  improvements,  and  also  oral  tes- 
timony, ovtT  the  objection  of  plaintiff.  In  sup- 
port of  the  allegations  of  the  answa  above 
set  forth.  After  the  testimony  was  all  in, 
the  court  without  making  any  flndli^  of 
fact  or  conclusions  of  law,  dismissed  tbm 
complaints  in  both  actfons,  for  the  reason, 
as  stated  1^  the  learned  trial  Judge  In  his 
written  opinion,  whloh  is  inserted  In  llie 
record,  that  the  w<nk  had  not  been  done  in 
accordance  with  the  plans  and  specifications 
adopted  for  the  grades,  and  tliat  the  defect 
la  the  improvement  resulted  direcUy  to  tin 
injury  of  the  defraidants.  Counsel  for  the 
appelant  Insists  that  this  mling  of  the  conr*^ 
was  erroneoua,  and  that  the  Judgment  u-poa 
the  grounds  stated  In  the  courts  opinion,  U 
not  supported  either  by  the  law  ot  the  facts 
disclosed  by  the  rectnd,  and  we  feel  con- 
strained to  agree  with  him.  The  record  of 
the  proceedings  of  the  town  council  shows 
that  the  contract  for  the  grading  of  these 
streets  was  let  to  the  lowest  bidder,  and 
that  the  work  was  accepted  by  the  council 
as  satisfoctory  and  In  accordance  wltJi  tlie 
agreement  That  action  of  the  coodcU  was, 
in  the  aba«oe  of  bad  fiiith  or  palpatde  mis- 
take, conclusive  upon  the  defendants.  Bl- 
llott;  Beads  &  8t  p.  416;  Oooley,  Tax'n  (2d 
Bd.)  an.  It  was  the  province  and  dntj  ct 
the  council  to  determine  whether  the  work 
was  properly  performed,  and  their  concdnalon, 
under  the  circumstances,  cannot  be  set  aside 
by  this  court  And,  besides,  we  tiilnk  the 
proofo  show  that  the  contractors  did  palorm 
the  woA  snbstantlnlly  in  accordance  with 
the  terms  of  the  contract  There  vras  noth- 
ing in  their  agreement  requiring  them  to  do 
m<ae  than  grade  the  streets  according  to  the 
profiles  and  specifications  prepared  by  the 
town  engineer.  Nothing  was  said  lu  the  wpec" 
iflcations  as  to  sidewalk  benches,  but  it  was 
therein  specified  that  the  grading  should  be 
dtoie  in  aocOTdance  with  tlie  directions^  and 
to  the  entire  satisfaction,  of  the  connclL  Ttae 
specifications,  among  other  things,  required 
the  foot  of  dumps  in  fills  to  be  kept  bm  a  nde. 
inside  the  street  line,  but  the  work  was  to 
be  done  according  to  the  directions  of  the 
council.  The  dump  evidently  oould  not  be 
k^t  within  street  lines  where  It  was  neces- 
sary to  fill  in  from  three  to  six  feet  of  earth 
In  order  to  make  "sidewalk  benches"  without 
at  the  same  time  making  retaining  walls  or 
bulwarks  to  support  the  earth.  Neithw  the 
contractors  nor  the  council  undertook  to  do 
anything  of  that  kind.  The  contract,  as  we 
have  said,  was  for  grading  the  streets;  and 
nothing  else,  and  in  such  cases  the  word 
"street"  Is  generally  understood  to  mean  the 
traveled  way  between  sidewalks,  and  such 
was  the  undravtanding  of  tiie  council  and  the 
contractors  in  thcje  Instance^  See  EUtott, 
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Boads  &  St  p.  17.  The  coancU  never  direct- 
ed any  sidewalk  benches  to  be  made  In  fills, 
under  tbe  contract,  wbicb  we  must  presume 
th^  would  bave  done  If  they  hod  deemed  It 
a  part  of  tbe  agreement. 

It  Is  contended  by  tbe  learned  counsel  for 
tbe  respondents  that  even  if  tbe  court  cotu- 
mitted  error  In  dlsmlsslnff  these  actions,  the 
judgmwts  should  nerertbeless  be  affirmed. 
The  point  Is  made  In  support  of  this  conten- 
tion that  the  counoU  never  acquired  Jurtsdlc- 
tion  of  tbe  work  that  was  done,  and  that 
tbe  aUeged  assessment  was  void.  It  appears 
that  the  council,  some  time  prior  to  the  ccaa- 
mencement  of  tbe  improvements  In  contro- 
versy, passed  certain  rescdutlons  declaring  it 
expedient  to  Imitfove  Third  street  by  gmdlna 
tbe  same  from  Railroad  avenue  to  Eaton 
street,  and  Fourth  street  by  grading  and 
BldewaUdng  tbe  same  from  Anderson  to  Wal- 
drlp  street.  Xettber  of  these  resolutions  in- 
cluded the  property  of  tbe  respondents  now 
In  question.  On  August  21,  ISOO,  however, 
the  council  passed  a  special  ordinance,  where- 
in and  wbo'eby  Tliird  street  was  ordered 
graded  from  Railroad  avenue  to  Greenwood 
avenue,  and  establishing  all  lots  and  parts  of 
lots  and  blocks  abutting  on  said  street  be- 
tween said  points,  to  tbe  full  depth  thereof, 
as  an  uBseesment  district,  and  liable  for  the 
cost  of  grading  said  street  On  tbe  same 
day  a  siixillar  ordinance  was  passed,  ordering 
Fourth  street  to  be  graded  f^om  Anderson 
street  to  Greenwood  avenue.  Tbe  district 
mentioned  In  these  ordlnanoes  Included  tbe 
premises  of  the  respondents,  and  the  ordinan- 
ces tbwffielves  recite  that  tbe  orders  therein 
set  forth  were  in  accordance  with  tbe  pre- 
vious resolutions  above  mentioned,  and  wbicb 
in  fact  did  not  include  tbe  property  In  con- 
troversy. But  we  do  not  think  tbe  ordinau- 
ces  ought  to  be  deemed  invalid  on  account  of 
that  recit&b  Neither  tbe  statute,  which  la 
tbe  charter  of  the  town,  nor  tbe  general  ordi- 
nance in  relation  to  street  improvements, 
requires  any  res(^utiott  of  Intention  to  grade 
streets  to  be  passed.  Tbe  statute  (section 
678,  Gen.  St)  authorized  and  empowered  the 
council  to  order  the  work  to  be  done.  This 
was  done  by  the  special  ordinances  wbicb  we 
have  mentioned,  and  we  are  therefore  of  tb-; 
opinion  that  tbe  council  bod  Jurisdiction  of 
•Hie  work  notwithstanding  the  discrepancy  be- 
tween the  resolutions  of  expediency  and  the 
subsequent  ordinances.  Tbe  statute  above 
referred  to  provides  that,  "whenever  any  ex- 
penses or  costs  of  work  shall  have  been  as- 
sessed on  any  lands,  the  amount  of  said  ex- 
I)enses  shall  become  a  Hen  upon  said  lands, 
which  shall  take  precedence  of  all  other  liens, 
and  ■which  may  be  fweclosod  In  accordance 
with  the  provisions  of  the  Code  of  Pro- 
cedure."' The  vital  question,  therefore,  in 
these  cases  is.  was  tbe  land  of  the  respond, 
ents  assessed,— that  Is,  legally  assessed?  It 
was  sjiid  by  this  coiu't  in  Town  of  Elraa  v. 
Carney,  4  Wasli.  -118.  30  Pac.  732,  referring 
to  ttala  statute,  that  tbe  production  of  an  as- 


sessment roll  or  list  would  prima  facte  enti- 
tle the  town  to  a  decree,  unless  the  defense 
should  establish  sucb  a  failure  of  conditions 
precedent  to  a  lawful  assessment  as  would,  lu 
equity,  require  the  court  to  find  that  there 
bad  been  no  assessment  at  all.  But  It  was 
not  meant  by  what  was  there  said  to  an- 
nounce as  a  legal  proposition  that  anything 
which  the  council  might  accept  as  an  assess- 
ment would  in  fact  be  deemed  sucb  in  equity. 
Nw  did  tbe  court  intend  to  say  or  to  Intimate 
that  an  assessment  tor  street  improvements 
could  belawfully madeinadifTereotmodefrom 
tliat  prescribed  by  the  statute,  for  we  believe 
the  law  to  be  otherwise.  The  power  to  grade 
streets  and  to  assess  the  cost  thereof  against 
abutting  property  is  derived  solely  from  the 
statute;  and  in  this  state  the  legislature  bos 
seen  fit  to  provide  that  such  assessments  shall 
tie  made  upon  the  lands  fnmting  on  tbe  street 
Improved  "In  proportion  to  the  benefits  upoa 
the  property  to  be  benefited,  sufficient  to  cov- 
er tbe  total  expense  of  tbe  work  to  the  center 
of  the  street  on  which  It  fronts."  Gen.  St. 
I  67&  Although  this  statute  Is  mandatory, 
it  seems  not  to  have  been  followed  In  these 
cases.  There  Is  no  certificate  of  the  assessor 
or  coimcil  attached  to  the  alleged  assessment 
roll,  which  is  made  a  part  of  the  record,  stat- 
ing bow  tbe  assessment  was  made,  and  tbe 
roll  Itself  shows  on  Its  fece  that  the  lota 
therein  described  were  assessed  according 
to  frontage.  Tliat  alone  would  not  be  con- 
clusive against  the  validity  of  tbe  assessment 
for  it  might  be  possible  for  property  to  bo 
really  benefited  in  iMx^rtlon  to  Its  extent 
along  the  street  But  it  will  not  do,  under 
our  statute,  to  make  tbe  number  of  Uneal 
feet  of  lots  along  a  street  the  basis  of  the 
assessment,  and  assume,  without  Inspection 
or  examination,  that  tbe  property  to  be  as- 
sessed is  benefited  in  proportion  to  Its  front- 
age. Benefits  can  only  be  ascertained  by  tbe 
exercise  of  Judgment  on  tbe  part  of  tbe  as- 
sessing officer  or  body,  and  tbe  result  con- 
templated by  law  can  only  be  reached  by  tak- 
ing Into  condderation  tbe  condition  In  which 
the  property  will  be  left  by  the  proposed  im- 
provement and  bow  It  will  thereby  be  af- 
fected. This  was  not  done  in  these  cases. 
The  assessor,  according  to  his  own  testimony, 
based  his  assessment  upmi  the  number  of 
front  feet  of  the  respective  lots,  which  be  as- 
certalned  from  a  map  of  the  town.  He  did 
not  even  undertake  to  determine,  as  a  matter 
of  fact  bow  much  any  particular  lot  would 
be  benefited  by  the  Improvement,  but  dmply 
assumed  that  all  the  lots  would  be  equally 
benefited  In  proportion  to  size.  This  was 
not  a  mere  error  of  Judgment  for  no  Judg- 
ment was  exercised  at  all.  It  therefore  fol- 
lows that  the  lands  of  the  respondents  were 
not  legally  assessed,  and,  tliat  being  so,  no 
lien  was  created  thereon  In  favor  of  the  town, 
and  the  foreclosure  proceedings  should  have 
been  dismissed  for  that  reason.  The  appel- 
lant, however,  Is  not  precluded  by  our  ruling 
from  bavlng  a  proper  assessment  levied  nnder 
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the  act  of  Mardi  9, 1803.  Being  of  tbe  aj^to- 
Ion  tliat  the  aBSeesment  was  Tt^d,  It  la  not 
di>enic><l  necessary  to  determine  other  qnes- 
tiona  discussed  in  tbe  Inrlefs  of  coonseL  The 
Judgments  are  affirmed. 

DUXBAK.  C.  J.,  and  STILES,  X.  concor. 
HOYT,  J.,  dissents. 


POTWIN  T.  BLASHEE  et  al* 

-(Supreme  Court  of  Washington.   Aug.  6,  1894.) 

Action  on  Pl'bohasb-Monbx  Notb — DsrsNais — 
Bbnach  of  Covbxantb  —  Etiotior  bt  Faba- 
MOUNT  Title— Invalid  Tax  Dbi;i>— Attobnbt's 
Fees. 

1.  Wher?  the  purchaser  of  a  tax  title  vrAi 
oo  its  face  sella  the  land  covered  by  it  and  takes 
a  purchase-mouef  mortg:age  therefor,  the  as- 
Mgnee  of  such  mortgage  is  uot  an  innocent  pur- 
chaser as  against  the  purchaser  claiming  under 
covenants  in  the  deed  to  him. 

2.  Where  one  purchasing  a  title  baaed  03i  a 
tax  deed  void  on  its  face  receives  a  deed  ctHi- 
taining  a  covenant  that  the  grantor  is  the  own- 
er in  fee  sim|de  and  a  warranty  against  incum- 
brances, and  he  is  thereafter  com|>elled  to  com- 
promise a  suit  brought  by  the  original  owner, 
and  to  buy  out  the  latter's  title,  there  is  a  c<m- 
structire  eviction,  and  he  is  entitled  to  recover 
from  his  Teodor  the  amount  so  paid  and  the 
eqtenses  of  such  litigntloo. 

8.  In  a  suit  to  foreclose  a  purchase-moner 
mortgage,  defendant  may  set  up  a  breach  of 
tiie  covenant  of  title  in  that  he  was  forced  to 
compromise  a  suit  broufiiit  by  one  having  a 
Talid  claim  to  the  premises,  and  to  buy  the 
latter's  title. 

4.  Costs  which  d^)»id  on  facts  not  a8c«- 
tainable  from  the  reconl  should  be  Itemized  In 
the  bill  of  cORts. 

5.  Costs  on  execution  should  not  be  allowAd 
in  tbe  cost  bill.  Where  there  is  an  agreement  In 
a  mortgage  for  attonipy's  fees,  the  Btatutory 
fee  will  not  be  allowed  on  foreclosure, 

6.  Under  Code  Froc.  i  which  allows 
parties  to  make  th^r  own  agreements  as  to  at- 
torney's fees,  a  fee  amounting  to  9  per  cent 
of  the  amount  due  on  the  mortfiage,  in  the  pres- 
ence of  an  agreement  for  5  per  cent.,  is  ex- 
cessive. 

7.  Under  Act  1883.  p.  Ill,  requiring  that 
the  findinffs  should  consist  of  a  concise  and 
separate  statement  of  every  essentiai  fact  eatnb- 
liHhed  by  the  evidence,  a  refufial,  on  request  of  a 
defendant,  to  Wiethe  findings  on  issues  raised  by 
the  answer,  is  error. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes.  Judtie. 

Action  by  Mary  B.  Potwln  against  P.  A. 
Blaslicr  aud  others  to  foreclose  a  mortgage. 
Judgment  for  plaintiff.  Defendants  appeal. 
Ueversed. 

Pursons,  Corell  &  Parsons,  tor  appellants. 
Ira  A,  Town  and  W,  W.  Likens,  for  respond- 
ent. 

STILES.  J.  The  sheriff  of  King  county, 
on  the  19th  day  of  April,  1883,  executed  a 
tax  deed  of  certain  lands  to  John  Murray, 
reciting  in  the  deed  that  be  had  sold  the  land 
April  22.  1881.  This  deed  was  void  on  its 
face,  having  been  executed  three  days  before 


Ilehearing  pending. 


the  time  allowed  for  redemxftion.  Wnxsj 
qnitclalmed  the  land  to  Fountain  O.  Ctiesain. 
March  12, 1SS8,  and  he  sold  it  (rMerrtai;  two 
acres)  to  appellant  Bloaber  June  18,  188B. 
covenanting  for  a  tee-simple  title,  and  war- 
ranting against  incumbrancea  BlaAer  and 
wife  executed  a  porchase-mwiey  mnrtgaire  to 
Ghezum  for  $10,600,  and  this  action  was 
brought  by  respondent,  claiming  to  be  the 
assignee  of  the  mortgage  and  unpaid  notes  to 
foreclose  the  Ilea,  A  pnrported  qaitdalm 
deed  from  John  Howe,  the  owner,  prlw  to 
the  tax  Bale  to  Ghezam,  of  date  December  IS, 
1888,  was  Immaterial,  as  It  was  conceded  to 
bare  been  a  forgery ;  Mowe,  tbe  grantor,  hav- 
ing been  for  many  years  an  bimate  of  tbe  in- 
sane asylum,  and  anotho:  powm  having  exe- 
cuted It  The  re^ndent,  although  showing 
the  legal  title  raabUng  b«  to  sell,  was  not  a 
purchaser  for  value,  and  was  chargeable 
with  all  defenses  maintainable  against  Che- 
znm.  ^e  tax  deed  being  void,  and  not  hav- 
ing been  suppwted  by  the  limitation  law  of 
1881  (Ward  v.  Hugglns,  7  Wash.  61T,  32  Pae. 
740.  1015,  and  36  Poc.  285;  Baer  v.  Cbolr, 
7  Wash.  631,  32  Pac.  776,  and  86  Pac.  286). 
the  titie  wholly  failed.  But  appdlonts  had 
taken  and  retained  possession,  and  this  fact 
is  respondent's  Justification  of  tbe  Judgment 
entered  In  tile  lower  court  Thete  were  other 
material  facts,  however,  which  must  be  stat- 
ed. In  November,  1890,  the  guardian  of  John 
Mo«*e  commenced  an  action  of  ejectment 
against  Chezum  and  purchasers  through  him. 
Gheznm  was  notified  to  defend  the  action, 
and  promised  to  do  so,  bat  dtfended  only  as 
to  his  own  two  acres.  Tbe  other  defendants 
thereupon  procured  their  own  counsel,  and 
filed  their  answers.  The  common  defense 
was  tbe  tax  deed,  based  on  tbe  three-year 
statute  of  limitations.  An  error  seems  to 
have  existed  In  the  minds  of  all  parties  to  the 
effect  that  the  sale  for  taxes  had  token  place 
March  22,  instead  of  April  22,  ISSl,  which 
would  have  made  the  deed  good  on  that 
point.  The  guardian.  In  his  reply,  denied  all 
the  allegations  in  regard  to  the  tax  deed, 
aud  sought  to  avoid  the  bar  of  the  statute  by 
pleading  the  insanity  of  his  ward.  Notwith- 
standing tbe  denials,  a  demurrer  was  sns- 
talued  to  the  reply,  and  the  guardian  was 
left  with  the  right  to  appeal  only.  Upon  this 
the  parties  entered  into  a  compromise,  under 
leave  of  the  probate  department  of  the  bu- 
periOT  court,  whereby  the  guardian  agreed 
to  accept  ?2.000  for  a  conveyance  of  the  in- 
terest of  Moore's  estate  In  the  land  held  by 
the  appollanta,— two-thirds  of  the  whole. 
Chezum  procured  a  like  compromise  covering 
his  two  acres,  and  took  a  decree  of  the  court 
quieting  his  title.  This  decree  purported  to 
cover  the  whole  tract,  but  it  did  not  have 
that  effect,  ns  his  answer  was  a  specific  de- 
fense as  to  his  two  acres  only.  Fifteen  thou- 
sand dollars  was  the  price  paid  Cheznm  for 
the  land,  and  the  compromise  made  was  an 
eminently  prudent  one  for  his  grantees.  Tbe 
tax  deed  was  void,  and  the  &ct  of  the  true 
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date  of  the  sale  moat  bare  come  oat  on  a 
trial  of  tbe  cause.  Tba  allegation  of  a  false 
date  In  tbe  anawwa  was  all  tbat  saved  them 
from  failure  on  demvar&e.  Tbe  action  of  the 
court  In  sustalnlne  the  ^morrer  to  the  re- 
ply was  certain  to  be  reversed  on  appeal, 
since  It  contained  a  gHieral  and  full  denial 
of  all  the  facta  allied  concerning  tbe  tax 
deed.  Thus  the  defendants  had  nothing  to 
operate  in  favor  of  tbelt  retaining  posses- 
sion of  any  of  the  land  hut  tbe  fact  that  the 
gnardlan  was  without  means  beUwging  to 
tbe  estate  to  ivoeecnte  an  appeal.  Ghezum 
was  bound,  under  the  warranties  of  bis  deed, 
to  saccesBfulIy  defend  tbe  title  or  make  it 
good.  He  refused  to  do  ^ther,  and  left  his 
grantees  to  malce  the  best  arrangement  tbey 
conld.  HaTing  done  thai;  he  is  bonnd  to  re- 
imburse them  what  tbey  paid  tcx  the  title 
and  their  necessary  expenses  In  tbe  litlgati<n. 

The  only  question  Is  whether  thin  outlay 
of  the  appellants  can  be  set  off  against  a 
compbtlnt  to  foreclose  the  mortgage  by  way 
of  an  affirmative  defense.  The  covenant  In 
the  deed  was  that  the  grantor  was  the  own- 
er In  fee  simple  of  tlie  premises.  This  was 
a  covenant  of  seisin,  and  was  Iwoken  the  mo- 
ment It  was  made.  Neither  the  legal  nor  the 
eqidtatde  title  was  in  the  grantor,  and  tbe 
possession  which  he  surrendered  bad  noth- 
ing to  snn>ort  It  There  was  no  actual  evic- 
titm,  but  the  snit  commenced  by  tbe  guardian 
was  a  constructive  one,  wbkib  compelleci  ap- 
peUanta  to  pay  for  the  title  their  grantor  had 
warranted.  When  this  suit  was  commenced 
tlie  liability  of  Cheznm  was  fixed  and  liqui- 
dated, and  was  a  subsisting  cause  of  action 
against  blm  In  favor  of  the  principal  defend- 
ants. Moreover,  It  arose  out  of  the  transac- 
tion conatltutlag  the  foundation  of  the  plain- 
tiff's dalm;  and  the  prindpal  action  and  tbe 
defMise  both  arose  mi  contract  These  con- 
ditions brought  the  case  clearly  within  the 
provlfdons  of  our  code,— Code  Froc.  H  194, 
3«5.  Walker  V.  Wilson,  13  Wis.  584.  It  would 
be  a  strange  commentary  on  tbe  supposed 
advance  made  by  the  adoption  of  the  modem 
codes  containing  such  provldms  as  ours  If 
an  tbe  matters  of  dlfCerenco  between  a  vendw 
and  a  purchase  of  land,  wliich  have  been 
advanced  to  the  position  of  subsisting  causes 
of  action,  could  not  be  adjusted  In  one  suit, 
brought  to  recover  a  balance  of  purchase 
money.  Undcar  any  system,  we  think,  this 
defense  conld  be  made.  Blee  v.  Ooddard,  14 
Pick.  293;  Jtmes.  Mortg.  {  1504;  Wllsle. 
ForecL  Mortg.  {  3S4.  Where  tbere  has  been 
no  fraud  and  no  eviction,  either  actual  or  con- 
structive, the  rule  may  be  the  other  way 
(Peters  v.  Bowman,  08  TJ.  S.  56);  but  the 
case  before  us  Is  not  of  that  kind,  and  tbe  ap- 
Iiellanta  will  not  have  the  rights  guarantied 
them  by  tbe  law  if  thoy  are  compelled  to 
submit  to  a  sale  without  d(!ducting  their  Just 
set-off  against  the  mortgage.  From  the  evi- 
dence it  Is  certain  tliat  ai^ellunts  paid  $2,000 
for  tbe  land,  under  the  compromise,  and  th^ 
are  entitled  to  credit  fw  tliat  sum  upon  the 


notes  as  of  tbe  date  when  tbey  paid  tt  As 
to  their  expenses,  they  are  entitled  to  a  simi- 
lar credit  for  what  they  paid  as  the  reasona- 
ble value  of  the  legal  services  of  their  coun- 
sel in  the  defense  of  the  guardian's  suit;  but 
that  should  not  include  the  prosecution  of  tlie 
forger  of  the  John  Moore  deed,  or  the  ap- 
pointment of  a  guardian.  The  evidence  upon 
this  mattn*  is  Indecisive,  and-  we  refer  the 
cause  to  the  superior  court  to  bear  further 
evidence  on  botti  sides,  and  determine  the 
amount  proper  to  be  allowed,  not  exceeding 
$2,00(k  The  answer  was  ftamed  as  a  de- 
fense, not  as  a  oounterclalm,  and  no  spedal 
damages  were  pleaded;  none  are  therefore 
allowed. 

A  motim  was  made  to  retax  costs.  It  is 
said  that  Ibe  first  four  items  corning  clerk's, 
sheriff's,  and  attom^'s  fees,  ¥06.65,  were 
connected  with  tbe  oroneous  entry  of  a  Judg- 
ment by  default,  the  same  being  thereaftw 
set  aside  by  stipulation.  Tbe  cost  bill  does 
not  show  these  facts,  and,  as  no  other  costs 
ftnr  like  matt^  appear  to  be  included,  they 
will  stand,  exc^  the  attom^'s  fee.  There 
is  an  item  of  f  131.60  for  "cc^Ies  served  in 
tbe  conduct  of  the  action.  658  folios."  The 
record  does  not  supptnrt  any  such  charge, 
and  it  is  disallowed.  Where,  under  any 
statute  or  rale  of  court,  costs  of  ibis  kind 
depend  on  facts  not  ascertainable  from  the 
record  of  the  case,  the  cost  bill  ^ould  Itemise 
tbe  charge^  so  that  tlie  opposing  purty  may 
know  what  Is  claimed.  "Abstract  of  mort- 
gaged pn^>OT^,  f  25,"  is  another  unsupported 
Item.  Tbe  abstracts  in  the  case  appear  to 
have  been  put  in  evidence  by  appellants. 

Costa  on  execution  have  no  place  in  the 
cost  blU.  Tbey  are  accruing  oosts,  whldi  tiie 
lOieriff  adds  as  tbey  are  made.  $26.90  un- 
ier  this  head  Is  disallowed.  The  notes  pro- 
vided that  If  suit  should  be  brought  upon 
them  the  maker  would  pay  "such  sum  as  the 
court  may  adjudge  reasonaUe  as  attorney's 
fees."  The  m«rtga«e  bad  it  that  "a  reuon- 
able  attorney's  tee,  equal  to  five  per  cent  of 
the  amount  due,"  should  be  Included  In  the 
Judgment.  Upon  a  recovery  of  $6,093.35  tbe 
court  allowed  an  attmiey's  fee  of  $550.  The 
statute  (Code  Proc.  {  823)  allows  parties  to 
contracts  to  make  their  own  agreemaits  as 
to  attumey's  fees;  but,  In  the  absence  of  any 
agreement,  section  820  regulates  the  matter. 
There  was  an  agreement  in  tills  instance^  and 
therefore  tbe  statutory  fee  of  $15  was  improp- 
erly in  tbe  cost  bill.  Tbe  notes  and  mortgage 
constituted  one  transection,  and  tbe  effect  of 
the  limltaticHi  of  6  per  cent,  la  the  mortgage 
was  a  construction  by  tbe  parties  of  what 
was  a  reasonaUe  maximum.  'Oi&etare  the 
allowance  made  was  excessive,  as  it  exceed- 
ed 9  pCT  e&it  of  tiie  recovery. 

This  case  was  tried  in  May,  1893.  June 
24th  findings  and  concluslous  of  law  support- 
ing the  plaintiff's  case  were  filed,  and  on  the 
same  day  the  decree  was  entered.  At  this 
time  the  act  of  1893  govo^ing  exceptions  In 
all  cases,  legal  or  equitable,  was>.in  forc& 
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In  September  iiie  defendnnta  filed  exceptima 
to  the  findings  on  file,  and  requested  flie  find- 
ing of  facts  which  had  been  established 
by  the  evidence  and  were  material  to  the 
Issues  raised  by  the  answer.  All  tiiese  the 
court  refused.  Respondent  maintains  that 
there  was  no  mror,  because  there  were  find- 
ings sufficient  to  support  the  judgment. 
WhUe  the  act  of  1803  (page  111)  did  not  ex- 
iressly  make  Code  Proc.  I  ST9,  which  directs 
the  procedure  on  trials  by  the  court,  applica- 
ble to  equity  causes,  the  Implication  Is  very 
strong  that  It  should  be  so  applied.  If  so, 
the  findings  should  cover  all  the  Issues,  and 
not  merely  such  as  may  be  sufficient  to  sup- 
port the  Judgment  "The  findings  should 
consist  of  a  condae,  distinct,  pointed,  and  sep- 
arate statement  of  each  spedfic,  essential 
fact  established  by  the  evldtmce,  In  Its  prop- 
er 'order."  Hidden  v.  Jordan.  28  CaL  30Q. 
Judgments  reversed  for  want  of  sufficient 
findings  on  issues  made  by  answers.  Pol- 
hemuB  V.  Carpenter,  42  Cal.  376;  Boedlng  v. 
Pra^ssfs  62  CaL  515;  Waiker  v.  Brem.  67  Cal. 
599,  8  Pac.  320. 

Precisely  the  same  statute  as  Code  Proc. 
i  379,  has  existed  In  Callf(»iila  for  many 
years,  except  that,  under  an  amendment,  find- 
ings In  writing  are  now  required  only  aft^ 
request.  Section  3  of  the  act  of  1893  plainly 
contemplates  that  findings  shall  be  filed,  and 
time  given  to  except  thereto,  l)efore  a  Judg 
ment  is  entered  thereon,  after  notice  of  the 
filing,  if  It  occurs  In  the  absence  of  the  except- 
ing party;  and  courts  should  be  liberal  In 
finding  facts  mat«1al  to  the  Issues  presented 
by  the  losing  party,  since  he  may  desire  to 
appeal  upon  the  law  as  applied  to  such  facts 
alone,  and  will  thus  be  saved  the  necessity 
of  a  statement  contalidng  evidence,  and  much 
consequent  expense.  The  Judgment  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

DUNBAR,  C.  J.,  and  ANDBBS,  HOYT,  and 
SOOTT,  JJ.,  concur. 


PARKER  et  al.  v.  .TEFFEHY  et  ol. 
(Snpreme  Conrt  of  Oreeoii.    Sept.  10,  ISM.) 
.  BoxD  OF  City  Contractor— Actios  bt  Matb- 
HiAT.  Max. 

A  person  fiirnistiinff  materials  to  one  un- 
der coulnict  wiih  a  lity  to  builit  a  sewer,  and 
within  !M)  days  after  ita  coniplt'tion  to  imy  nil 
Slims  of  money  ine  nt  its  einiiplctioii  for  mu- 
terinls  uxed  mi  mid  work,  cannot  sue  on  the 
bond  eivcn  by  the  contractor  for  the  faithful 
ix-rformanee  of  his  c*»ntrapt  with  the  city, 
unlcsH  the  IhhuI  was  made  for  the  direct  and 
primary  benefit  of  sach  material  man. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck,  Judge. 

Action  by  C.  N.  Parker  and  others  against 
E.  J.  Jeffery  and  others  on  a  city  contractor's 
bond.  Jiulgment  for  plaintifTs,  and  defend- 
ants appeal.  Reverst'd. 

W.  W.  Thayer,  for  api>ellant8.  Clarence 
Cole  aud  A.  L.  Fmzcr,  for  respondents. 


BBAH,  O.  T.  nils  case  comes  bwe  on  ap> 
peal  from  a  judgmmt  given  In  favw  of 
idalntltFB  tcr  want  of  on  answw,  tbe  defend- 
ants electing  to  stand  by  their  demurrer  to 
the  comt^alnt,  which  was  overruled  by  the 
court  From  the  complaint  It  appears  that 
on  Norembor  23,  1892,  the  defendants  Rob- 
ertson Bros,  contracted  in  writing  with  the 
<^ty  of  Portland  to  fmmish  the  nuiterlal  and 
perform  the  labw  necessary  toe  the  conrtruc- 
tlon  of  a  sewer  in  Curry  street,  to  be  com- 
pleted by  February  24,  1893,  in  good  and 
workmanlike  mannw,  according  to  plans  and 
spedficatlons  therefor,  to  the  satisfaction  of 
the  committee  on  streets  and  public  projpertj, 
and  to  be  responsible  tor,  and  hold  the  dty 
harmless  from,  any  loss  or  damage  resulting 
from  carelessness  or  negligence  In  doing  the 
work.  As  a  part  of  this  conts^t.  It  was  stip- 
ulated and  agreed  that  within  90  days  aft«- 
the  ctHnpletlon  of  the  work  Robertson  Bros, 
"would  pay  all  sums  of  mon^  due  at  the 
completion  of  the  work,  or  hereafter  to  be- 
come due,  for  material  used  In  and  labor  per- 
formed on  or  In  connection  with  said  work." 
On  the  29th  of  November,  1892,  they  execut- 
ed and  delivered  to  the  dl?  their  bond  in 
the  penal  sum  of  $1,910,  with  the  defendants 
JcflTery  and  Bays  as  sureties, conditioned  that: 
"Whereas,  the  above-boundcn  Robertson 
Bros,  have  this  day  entered  Into  a  contract 
with  the  dty  of  Portland  for  the  conatmctlon 
of  a  sewer  In  Curry  street,  of  said  dty,  ac- 
cording to  the  plans  and  spedficatlons  there- 
for, in  accordance  with  the  provisions  of  Or- 
dinance No.  7915  of  said  dty  of  Portland: 
Now,  If  said  contractor  shall  weU  and  faith- 
fully perform  all  the  covenants  and  condi- 
tions In  said  contract  mentioned,  ttien  this 
obligation  to  be  void;  otherwise  to  be  and 
remain  In  full  force  and  virtue."  During  the 
progress  of  the  work,  plaintiffs  sold  and 
delivered  to  said  contractors  material  to  be 
used  in  the  construction  of  the  sewer  to  the 
amotmt  and  value  of  fl27.S0,  and,  the  same 
not  having  been  paid  within  90  days  after 
the  completion  of  the  work,  or  at  all,  this  ac- 
tion Is  brought  against  the  sureties  on  the 
bond  to  recover  the  ahioimt  thereof. 

At  the  outset  It  may  be  well  to  observe  that 
when  the  contract  and  bond  in  suit  were 
executed  the  charter  of  the  dty  of  Portland 
contained  no  provision  authorizing  or  requlr- 
lug  It  to  exact  from  contractors  a  stipulation 
to  pay  for  labor  and  material  used  by  them 
In  tlie  performance  of  tUeli'  contracts;  and, 
while  the  absence  o?  such  a  provision  would 
not,  perhaps,  necessarily  render  the  stipula- 
tion inoperative  (Knapp  v.  Swaney,  5G  Mich. 
345,  23  N.  W.  1G2),  yet  without  It  the  obU- 
gation  of  the  defendants  must  be  determined 
by  the  same  rules  as  would  apply  In  the  case 
of  similar  contracts  between  Individuals.  To 
support  the  Judgment  of  the  court  below, 
the  plaiutifCs  Invoke  the  doctrine  that.  If  one 
person  maices  a  promise  to  another  tor  the 
benefit  of  a  third,  the  latter  may  maintain 
I  au  action  upon  It.  though  the  CDnsiddration 
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did  not  move  from  Mm.  XJvoa  ibis  guestton 
and  the  appUcatltm  of  tbe  rule,  or  rather  the 
exertion  to  the  gtmeral  rule  that  to  sustain 
an  action  there  must  be  itrirlty  of  contract 
hetween  tbe  parties,  tbe  <asefl  are  discord- 
ant; and  not  at  all  reconcdlable.  But,  what- 
ever may  be  said  of  the  doctrine  elsewhere 
It  moat  be  regarded  as  settled  in  this  state 
that  a  third  person  may,  under  c»taln  dr- 
cnnwtancea.  enforce  a  contract  made  by  oth- 
ers for  bla  benefit  (Baker  t.  EgUn,  11  Or. 
333.  8  Pac.  280;  Hughes  T.  Navigation  Co., 
11  Or.  437.  6  Pac.  206;  Schneider  T.  White,  12 
Or.  603,  8  Pac.  6S2;  Chrlsman  t.  Insurance 
Co.,  X6  Or.  283, 18  Pac.  466);  and  this,  we  be- 
UfiTe,  Is  generally  regarded  aa  tbe  prevailing 
rule  in  this  country  (Pom.  Rem.  1 139;  Pars. 
Gout.  467;  Hendrick  v.  Lindsay.  93  U.  S.  143; 
Lawrence  v.  Fox,  20  N.  Y.  268i).  But  the 
doctrine  is  not  applicable  to  evecy  contract 
made  by  one  person  with  another  from  tbe 
perfonnaiue  of  which  a  third  person  will 
derive  a  benefit,  but  Is  limited  to  ccmtracts 
whUdi  have  for  their  primary  object  and 
purpose  the  benefit  of  a  tUrd  pwaon.  and 
which  were  made  for  his  direct  bei^L  "To 
entitle  him  to  an  action,"  saya  Ur.  Justice 
Bapallo,  "the  contract  must  have  been  made 
for  bis  benefit  He  must  be  tbe  par^  intend- 
ed to  be  benefited."  (ternsey  v.  Boflers.  47 
K  y.  240.  To  tbe  same  effect  are  Vrooman 
T.  Turner,  69  N.  Y.  280;  Ballroad  Co.  v.  Ouiv 
Ua,  80  N.  Y.  219;  Second  Xat  Bonk  of  St 
LoiUa  V.  Ckand  liodge,  9S  XJ.  S.  123;  Shamp 
V.  Meyor  (Xeb.)  20  N.  W.  379.  24  Cent  Law 
J.  Ill,  note;  Austin  v.  Sellgman,  18  Fed. 
510;  wnoit  V.  Terry,  23  Fla.  160,  2  South. 
6;  Chung  Kee  v.  Davidson,  73  CaL  S22.  15 
Pac.  100;  Burton  v.  Larkln  (Kan.)  13  Pac. 
303;  Greenwood  v.  Sheldon,  31  Hlnn.  251y 
17  N.  W.  478;  Depean  v.  Waddli^rttm,  2  Am. 
Lead.  Cas.  182.  From  these  and  other  au- 
thorities which  ml^t  be  cited  we  take  the 
rule  to  be  that,  to  entitle  a  third  poson  to 
recover  upon  a  contract  made  by  others, 
there  must  not  only  be  an  Intent  to  secure 
some  benefit  to  such  third  person,  but  the 
contract  miut  have  been  made  and  entered 
into  directly  and  jnlmarlly  Av  his  benefit; 
for.  If  a  contract  ahoold  be  enforced  1^  a 
person  who  would  be  InddentaUy  or  indirect- 
ly benefited  by  Its  performance,  as  was  said 
by  Rapallo,  J.,  In  Gamaey  v.  Rog«v,  siquw: 
"Xlvery  agreement  by  which  one  party  should 
agree  with  another,  for  a  consideration  mov- 
ing ttom  him,  to  become  security  for  him  to 
bis  creditors,  or  to  advance  money  to  pay 
his  debts,  could  be  enforced  by  the  parties 
whose  claims  were  thus  to  be  secured  or 
paid.  I  do  not  understand  any  case  to  have 
gone  tills  length."  There  are  many  cases,  it 
is  troe,  in  which  the  language  of  the  court 
does  not  exprewly  so  limit  the  doctrine,  but 
would  seem  to  extend  the  rule  so  as  to  allow 
any  person  to  maintain  an  action  whenever 
the  contract  contains  a  iwovlsion  for  his 
benefit;  but  an  examlnatlcn  of  the  facts  upon 
whlcb  the  various  decisions  rest  will,  in  most 


Instances,  'we  think,  abow  that  tbe  language 
used  in  the  Instance  referred  to  Is  broader 
than  the  case  colled  for.  Judges  have  dif- 
fered widely  as  to  the  principle  upon  whlcb 
the  doctrine  rests.  And  It  is  almost  if  not 
quite,  impossible  to  extract  from  the  cases 
any  general  prlmdple  by  which  they  can  be 
reconciled.  23  Am.  Law  Reg.  (M.  S.)  1. 
But  In  nearly,  If  not  quite  every,  case  com- 
ing under  our  noUce  In  which  the  action  has 
been  sustained,  unless  on  a  bond  or  obliga- 
tion authorized  by  law,  there  has  been  some 
{HTOperty,  fund,  debt,  or  thing  In  tbe  bands 
of  tbe  promlsOT  upon  which  tbe  pI^ntlfT  had 
some  legal  or  equitable  claim,  and  from 
which  the  law,  acting  upon  the  relationship 
of  the  parties  to  tbe  fund,  establl^ied  tbe 
privity,  ln4>lled  tbe  promise,  and  created  tbe 
duty  upon  whlcb  tbe  action  was  founded. 
Applying  these  rules  to  the  case  In  band.  It 
seems  dear  that  plaintltCs  cannot  maintain 
this  action,  because  there  was  no  promise 
by  Jettery  and  Bays  to  pay  for  labor  and 
material  used  by  Robertson  Bros,  in  the  per- 
formance of  their  contract  with  tbe  dty; 
nor  was  the  bond  taken  1^  the  dty  feu:  the 
benefit  of  parties  who  might  furnish  such 
labor  <x  material,  but  to  Indenmify  and  save 
it  barmleSB  from  loss  or  damage  by  the  fail- 
ure of  Robertson  Bros,  to  perform  their  con- 
tract Tbe  oblii^tlon  of  Jeffery  and  Bays  Is 
measured  by  the  terms  of  their  conti'acti 
which  is  an  ordinary  penal  bond,  by  which 
they  acknowledge  tbemsdves  indebted  to  tbe 
dty  of  Portland  In  the  sum  of  $1,940,  and 
whlcb  they  bind  themselves  to  pay  to  the 
obligee  in  tbe  bond,  and  not  to  any  other 
Jtenoa.  Tbe  condition  that,  if  Robertson 
Bros,  should  comply  with  their  contract  with 
the  city,  the  obligation  should  be  void,  is  In- 
corporated In  tbe  bond  for  tbe  bcn^t  of  the 
sureties.  It  sim^dy  declares  npon  what  terms 
they  may  be  exonwated  firom  their  liability 
to  the  dty.  Tbe  bond  contains  no  covenant 
or  agreement  to  pay  the  plaintiffs,  or  to  see 
them  paid,  but  only  a  condition,  tbe  jtertwm- 
once  of  which  will  exonraate  them  from  lia- 
bility; and  such  a  condition  will  not  be  con- 
strued as  a  promise.  Lamb  v.  Vaughn,  2 
Sawy.  161,  Fed.  Cas.  No.  8,023.  Thus,  In 
Turk  V.  Ridge,  41  N.  Y.  201,  where  tbe  de- 
fendant In  consideration  of  a  conveyance 
to  him  by  one  Perkins  of  a  form,  executed 
and  deUvwed  to  the  latter  a  bond  In  the  pen- 
alty of  yi5,000,  conditioned  that  tbe  same 
should  be  void  if  the  defendant  should  pay 
a  obtain  promissory  note  given  by  Perkins 
to  the  plaintiff,  and  indemnify  and  save  him 
harmless  against  the  notc^  otherwise  to  re- 
main In  full  tarce  and  virtue,  it  was  held  that 
the  plaintiff  could  not  recover,  because  there 
was  no  express  a£i*eement  of  the  defendant 
to  pay  the  note.  The  court  said:  "Tbe  de- 
fendant's agreement  Is  to  pay  this  $15,000  to 
Philip  Parkins.  The  rest  is  a  m^^  condl- 
tl<m  or  defeasance  for  the  benefit  of  the  de- 
fendant It  simply  sets  out  what  sliall  avoid 
the  defendant's  covenant  or  obUgatlon  cot 
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ti'ned  in  the  penal  part  of  tbe  bond,  and 
simply  states  the  terms  and  c(HidItlonB  upon 
which  he  can  exonerate  himself  from  tbe 
debt  which  he  has  agreed  to  pay  the  obligee. 
The  condition,  standing  by  itself,  wants  the 
very  elements  of  a  contract,  and  it  seems 
to  me  T»y  clear  that  Harriet  Perkins  could 
never  maintain  an  action  upon  the  conditions 
contained  In  this  bond,  as  well  for  the  rea- 
sons above  stated  as  for  the  palpable  rea- 
sons appearing  upon  the  face  of  the  Instru- 
ment itself."  And  in  Merrill  v.  Green,  65 
N.  Y.  270,  Roberts  and  Green  were  partners. 
They  dissolved,  and  Green  and  one  Nichols 
executed  a  bond  to  Roberts,  conditioned  that 
Green  should  pay  all  the  partnership  debts. 
In  a  suit  on  the  bond  by  a  creditor  it  was 
held  that  he  had  no  cause  of  suit,  Grover,  J., 
saying:  "I  do  not  think  the  case  within  the 
principle  of  Lawrence  v.  Fox.  Oreen  was 
liable,  with  Roberts,  for  the  payment  of  the 
firm  debts.  He  agreed  with  Roberts,  upon  a 
valid  consideration,  to  assume  the  jMiymcnt 
of  the  whole  of  the  debts,  and  Nldiols  under- 
took that  he  should  [perform  this  contract. 
This  was  no  agreement  made  by  Green  and 
Nichols  with  the  creditors,  or  for  their  bene- 
fit, but  one  with  Roberts,  to  exonerate  him 
from  his  liability  for  the  debts  of  the  firm  by 
payment  which  Green  was  to  make,  and,  In 
case  of  his  d^ult,  such  [myment  to  be  made 
by  Nichols.  All  the  liability  incurred  by 
elthOT  was  upon  the  bond,  and  this  was  to 
the  obligee  only."  And  in  Slmson  v.  Brown. 
08  N.  Y.  355.  one  Boyd  was  Indebted  to  Mac- 
donald  on  a  bond  and  mortgage,  which  was 
assigned  to  the  plaintiff,  and  which  Boyd 
subsequently,  and  without  knowledge  of  tbe 
assignment,  paid  in  full  to  Macdonald.  Aft- 
erwards, and  "for  the  purpose  of  securing 
to  the  plaintiff  the  amount  of  principal  and 
interest  unpaid  to  him  on  said  bond  and 
mor^ge.  and  to  indemnify  the  said  Boyd 
against  the  claim  of  the  plaintiff  thereon,  tbe 
said  W.J. Macdonald,  together  with  one  John 
Macdonald,  executed  and  delivered,  under 
seal,  their  bond  to  said  William  Boyd,"  In 
the  penal  sum  of  $1,000,  conditioned  that 
"If  the  oUigors  pay  or  cause  to  be  paid  unto 
plaintiff  the  amount  of  said  bond  and  mort- 
gage, and  hold  the  said  Boyd  harmless  there- 
from, then  the  bond  shoidd  be  void."  The 
defendant  guarantied  the  payment  of  tbe 
bond.  It  was  held  plaintiff  could  not  sue, 
because  the  bond  contained  no  promise  for 
his  benefit,  and,  althou]^  it  may  have  been 
made  for  the  purpose  of  securing  to  the  plain- 
tiff the  amount  of  the  prindpal  and  Interest 
unpaid  to  him  on  the  bond  and  mortgage.  It 
\vould  not  entitle  him  to  recover  thereon; 
Folgra*,  J.,saylng:  "He  Is  not  entitled  to  main- 
tain this  action,  and  recover  therein,  Tuiless 
the  promise  is  to  pay  to  him.  We  have  seen 
that  the  obligation  In  this  case  contains  no 
promise  to  tliat  effect  Whatever  agreement 
there  Is  In  it  Is  to  pay  to  Boyd  the  sum  of 
$1,000.  Tbe  condition  Is  not  a  promise,  but 
au  alternative  for  the  benefit  of  the  Mac- 


donalds.  It  c<mtalns  no  agreement  to  pay 
any  one,  and  is  not  the  basis  of  an  action." 
And  further  on  In  the  opinion  It  Is  said  that: 
"It  Is  not  to  be  denied  that  the  performance 
of  the  condition  of  the  bond  to  Boyd  would 
have  worked  consequentially  a  benefit  to 
Slmson,  if  It  had  been  performed  by  the  jmy- 
ment  of  the  $500  and  interest  to  him.  It 
might  then  be  said.  In  a  way,  to  have  been 
a  benefit  to  him  In  the  execution  of  It  But 
it  Is  not  every  promise  made  by  one  to  an- 
other, from  the  performance  of  which  a 
benefit  may  ensue  to  a  third,  which  gives  a 
right  of  action  to  such  third  person,  he  being 
neither  privy  to  the  contract  aar  to  tbe  con- 
sideration. The  contract  must  be  made  for 
his  benefit  as  Its  object  and  he  must  be  the 
party  Intended  to  be  benefited."  The  case 
of  Jordan  v.  Kavanaugh,  63  Iowa,  152,  18 
N.  W.  851.  Is.  we  think,  dearly  distinguisha- 
ble from  the  case  at  bar  In  this:  that  the 
contract  containing  the  promise  of  the  prin- 
cipal to  pay  all  just  claims  of  subcontractors 
is  attached  to  and  made  a  part  of  the  bond, 
and  tbe  two  Instruments  were  considered  and 
read  together  by  tbe  court  In  determining  the 
undertaking  of  the  obligors  In  tbe  bond,  and. 
when  so  con^dered,  contained  a  promise  by 
the  obligors  to  pay  such  claims;  and.  be- 
sides, the  statute  of  Iowa  gave  a  right  of  ac- 
tion to  any  p«-8on  Intended  to  be  secured  by 
such  a  bond  who  has  sustained  Injury  In  con- 
sequence of  a  breach  thereof.  The  bond  upon 
which  tbe  case  of  City  of  St  Paul  t.  Butler. 
30  Minn.  459,  Id  N.  W.  362,  vras  brought  was 
one  required  by  law  to  be  executed  by  an 
contractors  with  the  city  "for  the  use  of  all 
persons  who  may  do  work  or  fornlsh  mate- 
rial pursuant  to  any  such  contract"  and 
hence  such  parties  were  the  real  obligees  of 
the  bond,  although  taken  in  the  name  of  the 
city.  From  what  has  been  said  It  follows 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the 
Judgment  of  tbe  court  below  must  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  sustain  tbe  demurrer. 


BELLINGER  v.  THOMPSON  et  aL 
(Supreme  Court  of  Oregon.   S^.  10,  ISM.) 

EXECUTOKS  AS1>  ADXI!riSTK»OIM— POWBB  TO  RE- 
QUIRE BosD  — Validitt  of  Boxd  —  Liabilities 

or  SURBTIES. 

1.  Under  Hill's  Ann.  Laws.  {  1100,  reqoir- 
iag  the  county  court  to  supervise  an  executor 
in  the  performance  of  his  duties,  the  county 
court  may  requiri^  a  bond,  though  the  will  pro- 
vide thnt  none  ho  fdven, 

2.  A  bond  v<duntarily  ipvn  for  llie  faith- 
ful performance  of  bis  duties  by  an  executor  Ih 
vaild,  though  the  ooimty  court  had  no  authori- 
ty to  require  aueh  l>ond. 

3.  Whne  an  executor,  who  is  also  appointed 
trustee  to  convert  assets  into  CHsh,  and  psy 
over  tbe  proceeds  as  directed,  assumes  such  du- 
ties in  the  caimcity  of  exccntor,  his  sureties,  in 
an  action  on  the  bond,  cannot  question,  the  ca- 
pacity in  which  he  was  acting. 

4.  Sureties  on  the  bond  of  an  executor  con- 
ditioned for  tbe  faithful  performance  of  his  dn- 
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tIcB  are  liable  for  aaeets  mlaaK>lied  before  the 

executicm  of  the  bond. 

5.  An  ortler  of  the  county  rourt  dischanrin^ 
the  HuretieH  on  an  executor's  bond,  and  eubsti- 
tutiog  a  new  bond,  ct  the  instance  of  the  ex- 
ecntor,  and  agaijst  the  protest  of  those  inter* 
ested  in  the  estate,  la  Told. 

G.  In  an  action  by  a  etiardian  against  the 
tnireties  <m  an  erecutor'a  Dood.  to  recover  an 
amount  due  hia  warda,  the  objection  that  the  ac- 
tion should  have  been  brought  in  the  name  of 
the  warda  cannot  be  raised  for  the  first  time 
on  appeal. 

7.  In  an  action  on  an  execator's  bond,  a 
jadgment  against  tito  executor  on  the  final  set- 
tlement is  ooDclnsive  npon  the  sureties,  in  the 
absence  of  frand  or  ctmnsion. 

Api>eal  from  drctdt  coart,  Multnoiuali  coaor 
ty;  K  D.  ShattDck,  Judge. 

Action  by  O.  B.  Bellinger  againBt  D.  P. 
Thompson.  Frank  Deknm,  and  W.  W.  Spaul- 
dlng,  on  the  bond  of  Rufua  Ingalls,  executOT. 
From  the  Judgment,  both  parties  appeal. 
Modified. 

J.  F.  Watson,  Geo.  H.  Williams,  and  C.  J. 
McDougall,  for  plalntifrs.  C.  B.  Bellinger, 
R.  Mallory,  and  A.  H.  Tannor,  for  defendant 

BBAN,  a  J.  ThlB  is  an  acUon  brought  by 
a  B.  Bellinger,  as  gnudiau  of  Linda  and 
Ben  Campbell  HoBaday,  minor  children  of 
Eatlier  Holladay,  deceased,  against  D.  P. 
Thompson,  Fnuk  Dekum,  and  W.  W.  Spanl- 
ffing,  as  snretles  on  official  bonds  of  Rufos 
Zng^ls,  executor  of  the  will  of  said  Bstiier^ 
to  recover  tbe  sum  of  112,558.09  ascertained 
and  found  to  be  due  to  hla  wards  fnnn  s^d 
executor  on  final  settlement  The  facts  are 
that  on  April  S,  1889,  the  said  Esdier  Hdlladay 
died  leaving  a  will  wha«by  she  devised  and 
bequeathed  all  her  property  to  Ingalls,  upon 
"trust  to  sell  and  conrnt  the  same  Into  cash, 
and  after  paying  all  testamentary  expenses 
and  Just  indebtedness,  and  making  final  set- 
tlement of  said  estate,  to  pay  met  aU  mon^ 
so  realised  to  the  guardian  of  ber  cMUlren, 
Linda  and  Ben  Campb^  Hdlladay,  to  be 
held,  managed,  and  expended  by  such  guard- 
Ian  for  their  benefit"  She  appointed  Ingalls 
acde  executor  thereof,  and  charged  him,  botb 
as  trostee  and  as  executor,  with  the  execu- 
tion, in  Us  several  capacities,  of  the  various 
trasts  reposed  In  him,  and  expressly  directed 
tbat  no  bon^  should  be  required  of  him. 

will  was  admitted  to  probate,  and  letters 
testamentary  tesned  to  Ingalls,  who  duly 
qualified  as  executor,  and  entered  upon  Hm 
discharge  at  his  duUes,  on  the  2l8t  day  of 
April,  1889,  wittiout  bonds,  and  continued  so 
to  act  untU  January  28, 1891.  Wh«i  the  plain- 
tiff, as  Bwdi  guardian,  filed  a  petition  in  the 
coon^  court  charging  Ingalls  wlOi  on  abuse 
of  his  trust  and  praying  that  be  be  required 
to  file  his  final  account,  and  pending  the 
settlonent  thereof  to  deposit  the  mon^  in 
his  hands,  belonging  to  the  estate.  In  some 
bank  of  Aepoait,  to  be  paid  out  only  as  the 
court  mi^t  direct  or  that  he  be  required  to 
give  a  good  and  suffldent  bond  to  account  tat 
the  numey  received  by  him  to  the  use  of  such 


gtiaidlan,  and  tat  audi  ftniher  order  and 
r^ief  as  to  die  court  mli^t  seem  proper. 
Thereafter,  such  proceedlnj^  were  bad  on 
said  petition  and  Ingalls'  answer  thereto  that 
on  March  27,  1891,  the  county  court  ordered 
and  requh-ed  Ingalls  to  file  a  good  and  suffli- 
dent  braid  as  such  ratecutor,  in  the  sum  of 
¥25,000,  "for  the  faltfiful  execution  of  the 
trust  reposed  in  him  as  executor  of  the  last 
wlU  and  testament  of  said  Bather  HoUaday. 
deceased,  according  to  law."  In  obedience 
to  this  order,  Ingalls,  on  April  13,  1891.  filed 
bla  bond  In  due  form,  with  one  J.  Loewen- 
borg  as  surety,  which  bond  was  approved 
by  the  county  court  Afterwards,  and  on 
the  23d  of  the  same  month,  on  the  application 
of  Ingalls,  the  county  court.  wlOiout  notice 
to  or  the  consent  of  said  guardian,  made  an 
wdtt-  allowing  him  to  substitute  for  the  bond 
theretofore  given,  with  Loewenberg  as  sure- 
ty, one  with  the  defendants  Thompson  and 
Dcftum  as  sureties,  and  ordered  the  first 
bond  canceled  and  the  surety  discharged. 
The  Thompson  and  Dekum  bond  was  there- 
upon executed,  filed,  and  approved  1^  the 
county  court,  as  a  substitute  for  the  Loewen- 
berg bond.  Tha%after,  and  on  the  4th  day 
of  August  following,  upon  anothw  apphca- 
tlon  \xy  Ingalls,  the  county  court  with  notice 
to,  but  without  the  cons^t  of,  the  guardian, 
made  anoUier  order,  allowing  and  permitting 
Ingalls  to  file  a  third  bond,  with  the  defend- 
ant Spauldlng  as  surety,  and  relieving  Thomp- 
son and  D^nm  from  liability  on  their  bond 
on  accotmt  of  any  future  acte  of  Ingalls  as 
executw.  The  Thompson  and  Dekum  bond 
and  the  Spauldlng  bond  were  each  condi- 
tioned as  required  by  law,  and  each  referred 
to  the  order  of  the  county  court  of  March  27, 
1891,  requiring  Ingalls  to  give  a  bond;  but 
no  order  was  ever  made  requiring  the  execu- 
tion of  either  of  said  bonds,  nor  were  they 
made  or  executed  or  filed  at  the  instance  or 
request  of  any  person  Interested  in  the  estate, 
other  than  Ingalls.  The  final  accounting  of 
Ingalls  as  executor  of  the  estate  was  made 
on  Decembo'  14,  1^,  npon  conslderatiim  of 
which  it  was  found  and  decreed  by  the  court 
that  there  was  a  balance  in  his  hands  as 
such  executor,  after  allowing  aU  proper  cred- 
its, of  $12,557.09,  and  that  tbae  were  claims 
against  the  estate,  stlli  unpaid,  amounting 
to  ^,013.22.  In  the  setUement  of  tUs  ac- 
count tiie  sum  ot  $7,807.8<^  whitdi  had  been 
piUd  out  by  Ingalls  on  alleged  claims  against 
the  estete,  prlnclpaUy  In  his  own  Avar,  piUx 
to  the  order  ot  the  county  court  requiring 
him  to  give  bonds,  was  disallowed,  and  lie 
was  charged  with  such  sum.  The  order  of 
the  county  court  on  final  settlement  required 
Ingalls  to  pay  and  discharge  the  outstanding 
claims,  amounting  to  92,613.22,  and  to  pay 
the  balance,  of  $9,943^,  to  the  plalntlfl,  as 
guardian,  and  directed  that  iq>on  the  filing 
of  the  proper  receipts  from  the  claimants  and 
guardian  his  bond  should  be  exonerated.  On 
appeal  to  the  circuit  court  the  decree  of  the 
county  court  was  In  all  things  ^naed.  ex* 
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cept  that  the  executor  -waa  ordered  and  re- 
quired to  pay  the  said  $2,«13.22  to  the  guard- 
ian, to  be  by  him  disbursed,  to  the  dalmanta 
entitled  th^eti^  "making  Ihe  a^^n^egate 
amount  found  to  be  due  from  the  executor, 
and  ordered  to  be  paid  ovec  to  the  guardian, 
the  sum  of  ^12,557.00."  These  orders  baring 
been  disregarded,  this  aetlon  was  bron^t 
against  the  snreUes  upon  the  second  and 
third  bonds  filed  by  Ingalls.  The  case  was 
tried  without  the  intervention  of  a  jury,  and 
Judgment  rendered  in  favor  of  plaintiff  for 
the  amount  claimed,  less  the  said  sum  of 
$2,613.22  found  due  to  the  otiier  claimants, 
and  by  the  circuit  court  ordered  to  be  paid 
to  the  plaintiff,  but  not  allowed  In  this  action. 
From  this  Judgment  both  parties  appeal  to 
this  court 

The  defendants  contend  that  because  Mrs. 
Holladay  expreasly  declared  in  her  will  Ibat 
no  bonds  or  security  should  be  required  of 
Ingalls  as  the  executor  thereof,  the  county 
court  had  no  authority  to  require  him  to  give 
bonds,  and,  this  b^g  so,  no  UabUIty  exists 
upon  the  bonds  la  question.  Under  the  early 
HngllBh  law  the  sphrltual  comrts,  which  had- 
Jurisdiction  in  the  settlement  of  estates,  exert- 
ed so  little  authority  over  an  executtv,  who 
was  supposed  to  derive  his  powers  from  the 
testator,  and  not  from  the  grant  of  the  or- 
dinary, that  they  refused  to  require  bonds  of 
talm,  even  though  he  should  become  insol- 
Toat,  or  misappropriate  and  squander  the  as- 
sets of  the  estate.  But  the  consequence  of 
this  doctrine  was  such  that  the  courts  of 
chancery  were  early  compelled,  In  order  to 
protect  widows  and  wphans,  to  assume  a 
new  Jurisdiction;  and  tt  became  a  rule  of 
tliat  court  that  an  InsolTent  and  bankrupt 
executor,  or  one  who  was  unfaithful  to  his 
trust,  would  be  compelled  to  give  security  for 
the  faithful  -performance  of  the  duties  of  his 
office.  Schoulcr,  Ex'rs,  g  137.  In  this  coun- 
try the  duties  of  the  spiritual  court  and  of 
the  court  of  chancery,  io  this  respect,  are 
exercised  by  courts  having  probate  Jnrlsdkv 
tlon.  The  English  rule  permitting  an  execu- 
tor to  administer  upon  the  estate  of  his 
intestate  without  giving  bonds  In  the  first  In- 
stance prevails  In  many  states,  but  In  a  ma- 
jority of  tliem,  Including  Oregon,  the  privi- 
lege Is  fflvcu  only  when  the  will  expressly 
80  directs.  Hill's  Ann.  Laws,  {  lOSS;  1  Woer- 
ner,  Adm'n,  2ri0.  In  the  latter  case  the  wiU 
simply  operates  to  place  the  executor  In  the 
same  position  in  whlcli  he  is  placed  in  those 
states  which  have  adopted  the  English  rule. 
The  exemption  which  the  will  makes  under 
the  sanction  of  law  in  the  one  case  Is  of  no 
more  authority  than  the  exemption  which 
the  law  makes  without  reference  to  the  win 
in  the  otlier.  L'i>on  this  question  a  recent 
work  on  the  I^w  of  Administration  says: 
"In  those  of  the  states  In  which  an  executor 
Is  permitted  to  administer  wltliout  giving 
bonds,  whether  the  exemption  arise  under 
the  statute  or  by  express  direction  of  the  tes- 
tator. Ilia  ofilce  is  otne  of  special  trust  -and 


confidence,  for  which  reason  no  bond  Is  re- 
quired of  him.  But  If  a  court  become  aatla- 
fled  that  the  executor,  who  was  solvent  when 
named  in  tile  will,  ia  likely  to  become  In- 
stdvent.  and  that  th«e  Is  dangw  that  he 
may  abuse  his  trust,  or  has  ground  to  sus- 
pect that  he  will  indirectly  and  fraudulently 
administer  the  estate  to  the  ivejudlce  of  cred- 
itors or  legatees,  he  wIU  be  ordered  to  give 
bond  with  sufficient  surety  to  protect  tbe 
estate."  1  Woemer,  Adm'n,  251.  This  is 
thou^t  to  be  but  an  exercise  by  the  probate 
court,  which  Is  given  exduslve  Jurisdiction 
in  the  first  instance  over  the  administration 
of  estates,  of  the  powers  formerly  cxM^ilsed 
and  aiforced  in  chancery  in  order  to  pro- 
tect estates.  In  Be  Holderbaum,  82  Iowa,  69, 
47  N.  W.  898,  It  Is  held  that  tiiongh  the  hLW 
proTldee  that  b<mds  ^11  not  be  required  of 
the  executor,  yet,  when  the  effect  of  his 
management  of  the  estate  is  to  destroy  tbe 
security  of  a  creditor.  It  is  proper  for  the 
court  to  order  him  to  give  bonds.  The  order 
requiring  bonds  In  this  case.  It  is  true,  was 
made  on  the  motion  of  a  aredltor,  but  this  is 
of  no  consequence  In  determining  the  power 
or  authority  of  the  court.  The  rights  of  a 
legatee  are  certainly  as  much  entitled  to 
protection  as  those  of  a  creditor,  and.  If  the 
court  has  authority  to  require  bonds  foe  -the 
protection  of  the  one,  it  certainly  has  for  tlie 
other.  By  the  statute  of  MlaslsBippl  It  Is 
I^vlded  tluit  an  executor  may  be  exempted 
from  giving  bonds  by  the  intestate,  and  in 
smdi  case  no  bonds  shall  be  required  unless 
the  conrt  at  any  time  shall  have  good  reason 
to  suspect  tbe  executor  of  fraud  or  malad- 
ministration. In  Clark  v.  NUes.  42  Miss.  4CS. 
the  court,  In  referring  to  this  statute,  says: 
"This  statute  wily  reiterates  what  has  been 
the  action  of  courts  having  Jurisdiction  of  tbe 
settl«n«it  of  estates  of  deceased  penons. 
The  nature  ot  the  business,  as  well  as  the 
relation  between  the  probate  Judge  and  ad- 
ministrates or  executes,  requires  that  the 
Judge  should  have,  and  ahould  more  fre- 
quently exerciser  a  general  auperrition  over 
the  settlement  of  estates,  and,  upon  his  owr. 
motion,  require  the  represmtatlves  of  siieh 
estates  to  give  new  at  addttiona)  bonds  when- 
ever, In  his  Judgment,  the  Interest  of  the 
heirs  or  creditors  of  such  estates  nfight  seem 
to  require  the  same."  By  our  statute  (HlU's 
Ann.  Laws,  8  1078)  the  mode  of  proceeding 
in  the  county  court  la  the  transaction  of  pro- 
bate  business  is  In  the  nature  of  a  salt  In 
equity,  as  distinguished  from  an  action  at 
law,  and  such  court  has  exclusive  Jurladle- 
llon  "to  direct  and  control  the  conduct  and 
settle  the  accoimts  of  executors,  admlofstra- 
tors  and  guardians"  (Id.,  $  895);  and  it  is 
made  its  duty  "to  raitertaln  a  supervisory 
control  ovffl-  the  executor,  to  the  end  that  he 
faithfully  and  diligently  perf(»^s  tbe  duties 
of  his  trust  according  to  law"  (Id.,  t  llOOi. 
These  sections  of  the  statute.  It  seems  to  as. 
plainly  confer  upon  the  county  court  Jorls- 
dictlon  to  contrtd  and  eiiem^  generaL  mapet- 
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rhdoii  orer  ezeeutm  and  admlntotntton,  tft 
tbe  extent  eft  requiring  of  tbem  bonda  for  ttia 
faithful  perfwmance  of  their  tmstB  when* 
ever,  in  the  (pinion  of  the  court,  the  Interests 
of  the  estate  require  the  same.  It  U  charged 
hj  law  with  the  duty  of  seeing  that  such 
officers  faithfully  perform  the  duties  of  their 
trust,  and  It  Is  necessary  to  the  saCe^  and 
Interests  of  the  estate  that  this  should  be  ao. 
The  only  effect  of  the  statute  allowing  the 
testator  to  exempt  his  execut<^  from  giving 
bonds  Is  to  rellere  him  therefrom  In  the 
first  Instance,  but  we  think  It  is  plainly  not 
only  the  right,  but  in  many  instances  the 
duty,  of  the  county  court,  when  It  has  reason 
to  suspect  that  an  estate  will  be  fraudulently 
administered,  or  the  property  thereoC  lost  to 
those  Interested  in  It,  on  a  proper  appUcatl<n 
by  a  legatee  or  creditor,  to  require  the  execu- 
tor to  give  a  bond,  notwlthstandtng  such 
exemption  in  the  will. 

But  If,  In  Tiew  of  the  provisions  of  the  wlQ, 
the  county  court  had  no  authority  to  require 
Ingalls  to  give  bonds  as  executor,  the  bonds 
upon  which  this  action  is  brought  are  never- 
thelese  valid  as  common-law  obligations. 
They  were  given  voluntarily,  contain  no  con- 
ditions unauthorized  by  law,  and  are  not 
against  public  policy.  So  far  as  the  rec- 
ord  discloses,  the  parties  interested  In  the  es- 
tate were  fully  satiafled  with  the  Loewenberg 
bond,  but  these  defendants  seem  to  have 
been  quite  willing  to  substitute  their  bond  In 
place  of  one  already  satisfactOTy  to  the  par- 
ties; and,  having  done  so,  the  law  will  hold 
them  to  the  obligations  they  have  thus  vol- 
untarily assumed.  "Because  a  bond  is  a  vol- 
untary one,"  says  Sherwood,  C.  J.,  "Its  bind- 
ing nnd  obUgatcMT  force  la  by  no  means 
lessened."  State  v.  CreusbauOT,  08  iio.  2&t. 
The  facts,  as  stated  In  the  opinion  from 
which  the  above  quotation  Is  made,  are  that 
prior  to  the  execution  of  the  bond  sued  on 
the  administrator  had  given  another  bond, 
sufficient  In  all  respects,  which  had  been  ap- 
proved by  the  pp(Ante  court,  and  on  which 
letters  were  granted,  but  afterwards,  on  his 
own  motion,  without  nny  orders  of  the  court 
or  request  of  the  sureties  on  the  original 
bond,  procured  the  defendants  to  sign  the 
bond  Bue<l  on,  signed  it  himself,  and  handed 
It  to  the  clerk  of  the  probate  court,  who  fllort 
It,  but  never  called  the  attention  of  the  court 
thereto;  and  it  was  held  that  tho  bond  was 
fTcod  as  a  voluntary  Imnd,  thoujrh  not  ap- 
proved by  the  probate  court,  and  the  party 
Injured  had  his  ofitlon  to  sue  upon  either 
bcmd.  And  In  Polkes  v.  Docminlque,  2 
{>trnnge,  1137,  a  voluntary  bond  given  by  an 
administrator  In  the  spiritual  coui't  wss  held 
to  be  valid,  though  the  court  had  no  authority 
to  take  it  Ro,  also,  in  McChord  v.  Fisher, 
13  B.  Mod.  19*.  It  was  held  that  although  the 
apiMlntroent  of  an  administrator  was  void, 
for  want  of  jurisdiction  In  the  court,  a  boud 
given  by  bim  as  such  administrator  was  binii- 
tnts,  not  as  a  statutory  but  as  a  common-law 
bood,  betng  upon  good  conirtderatlai,  asd  not 


against  the  policy  of  the  law.  And  again, 

under  a  statute  aathorislng  the  Jndge  of  ^ro* 
hate  to  order  a  new  bead  to  be  given  In  place 
of  an  old  one^  on  the  peUtloa  of  a  surety  seelt* 
ing  a  disoharge.  a  prnon  who  was  not,  but 
OToneonsly  supposed  himself  to  be,  nirety 
upon  an  executor's  bMid,  filed  a  petitl<xi  to  be 
relieved  from  further  liability  on  such  bond. 
Acting  upon  this  petition,  and  under  the  same 
error  as  the  petitioner,  the  judge  of  ja-obate 
ordered  a  new  bond,  and  ^tered  a  decree 
dlachai^ng  the  petiti<mer,  whereupon  the 
principal  on  the  old  bond,  acting  under  the 
same  mistaken  Idea,  filed  a  new  one,  which 
was  approved  by  the  Judge  of  probate.  In 
an  action  against  the  snretlee  on  the  second 
bond.  It  was  held  that,  although  it  may  have 
been  glvoi  under  a  mistake  of  fact.  It  was 
nevertheless  valid,  as  having  been  voluntarily 
given.  Brooks  v.  Whitmore,  1^  Mass.  399. 
8  N.  E.  117.  And  hi  U-  S.  v.  Rogers,  28  Fed. 
007,  It  was  held  that  it  is  sufficient  to  make 
a  bond  given  by  an  officer  of  the  government, 
although  not  expressly  required  by  law,  valid 
as  a  common-law  obligation,  that  It  la  volun- 
tarily given,  and  that  the  office  and  duties 
assigned  to  the  officer  and  covered  Ixy  the 
bond  are  duly  authorized  liy  law.  Now,  lu 
tills  esse,  the  bonds  on  which  this  action  was 
brought  were  authorized  by  law,  voluntarily 
given,  and  the  duties  of  the  executor  covered 
by  them  provided  by  law;  and  they  are  there- 
fore binding  obligations,  whether  the  county 
court  bad  authwlir  to  require  a  bond  from 
Ingalls  or  not  Schouler,  Bx'rs,  I  143;  State 
V.  Creusbeuer,  08  Mo.  254;  State  v.  Cannon, 
34  Iowa,  322;  Holbroc^  v.  Klenert,  113  Mass. 
208.  Nor  do  the  authorities  dted  by  defend- 
ants conflict  with  this  principle,  but,  so  far 
as  they  ore  applicable  to  the  case  before  us, 
are  In  harmony  wltii  It.  They  are  cases  in 
which  the  bcmd  either  contained  conditions 
variant  from  those  provided  by  law.  and  was 
extorted  under  color  of  office,  or  the  bomls 
were  not  authorized  or  required  by  a  valid 
law,  or  were  against  public  pirflcy.  U.  S.  v. 
Tlngey,  5  Pet  tlO;  Benedict  v.  Bray,  2  Gal. 
2-A;  Hicks  T.  MendenhaU,  17  Minn.  475  (Gil. 
4031. 

But  it  is  contended  that,  under  the  terms  of 
Mrs.  Holladay's  will,  Ingalls  was  a  trustee 
holding  the  legal  Utle  of  the  property,  and  lia- 
ble to  accoimt  for  the  some  to  the  guardian 
only  In  a  court  of  equity,  and  that  the  county 
court  only  had  jurisdiction  to  control  his  con- 
duct and  settle  liis  accounts  as  executor  to 
tbe  end  that  all  testamentary  expenses  and 
debts  of  tbe  estate  should  be  paid,  but  that 
when  his  account  was  settled,  and  the  bal- 
ance in  bis  hands  ascertained,  he  held  the 
same  in  trust  for  the  miuor  children,  and  can 
only  be  compelled  to  account  therefor  In  a 
proper  court  of  equity.  A  sufficient  answw 
to  this  posltltm  Is  that  the  will,  by  its  terms, 
required  him.  as  executor,  to  pay  all  moneys 
realized  from  the  property,  after  paying  all 
testamentary  expenses  and  just  Indebtedness, 
to  the  gqardlan.  to  be  held,  managed,  and  ex> 
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pended  hy  such  guardian  for  the  benefit  of 
ber  children,  and  that  Ingalls  petitioned  for 
and  was  appointed  executor,  entered  upon 
and  assumed  to  diacharge  the  duties  of  such 
office,  and  In  that  capacity  gave  the  bonds  in 
action,  which  have  reference  to  his  duties 
an  executor.  It  mny  be  that  the  will  gave  to 
him  two  characters.—those  of  executor  and 
trustee,— but  the  duties  of  the  one  are  sep- 
arate and  distinct  from  and  independent  of 
the  otliOT;  and  until  he  was  discharged  from 
the  fM-mer,  and  assumed  the  duties  of  the 
latter,  his  liaUlIty  as  executor  still  contin- 
ued. Wlte  V.  Ditson,  140  Mass.  351,  4  N.  E. 
OOC;  Foster  v.  Wise  (Ohio  Sup.)  16  N.  E. 
(i87;  Cranaon  v.  Wilsey  (Mich.)  39  N.  W.  9. 
A  mere  order  of  final  settlement  ae  distribu- 
tion could  not  discharge  him  as  executor,  or 
relieve  his  bondsmen,  until  the  distribution 
was  actually  made.  ThiB  could  only  be  done, 
under  the  t«^s  of  the  will,  by  paying  the 
balance  in  his  hands  to  the  guardian  of  the 
minor  childreii.  In  Fost^  r.  Wise,  supra, 
it  was  urged  in  an  action  on  an  executor's 
ijMid  that  at  the  time  it  was  given  the  execu- 
tor held  the  assets  as  trustee  under  the  will, 
by  which  he  was  auUiorized  to  Invest  them 
for  tlie  l>enefit  of  a  third  person,  but  in  pass- 
ing upon  this  view  of  the  case  the  court  said: 
"It  la  a  sufficient  answer  to  this  to  say  that 
he  never  qualified  as  sudi  trustee,  and  no 
such  investments  were  made  He  cannot, 
therefore,  be  regarded  as  having  acted  In  any 
other  capacity  than  as  executor.  Prior  v. 
Talbot,  10  Cush.  L  Moreover,  the  sureties  on 
his  bond  as  executor  are  estopped  from  as- 
serting that  he  had  ceased  to  lie  an  executor, 
and  was  only  a  trustee.  In  all  cases  where 
the  condition  of  the  deed  has  reference  to  any 
particular  thing,  the  obligor  shall  be  estopped 
to  say  that  there  Is  no  such  thing."  So,  In 
this  case,  Ingalls  having  qualified  as  execu- 
tor, and  acted  as  such  throughout,  his  duty 
to  account  for  and  pay  over  to  plaintiff,  as 
guardian,  the  amount  in  his  hands,  belonglnK 
to  the  children,  is  purely  executorial,  for  a 
failure  to  perform  which  he  is  liable  cm  bis 
bond  as  executor.  By  the  will  his  appoint- 
ment as  trustee,  if  at  all,  was  for  the  pur- 
pose of  c<»ivertlng  the  assets  into  cash,  an<l 
paying  the  proceeds  over  to  the  guardian. 
This  duty  he  never  assumed  to  perform,  ex- 
cept in  the  capadty  of  executor,  and,  having 
assumed  so  to  act,  the  sureties  on  his  bond 
are  estopped  from  questioning  the  capacity  in 
which  he  was  acting. 

It  is  next  contended  that  because  Ingalls 
had,  prior  to  the  order  requiring  him  to  give 
bonds,  paid  |2,937.80  on  claims  against  the 
estate  in  favor  of  third  persons,  and  applied 
the  sum  of  $5,970  on  a  claim  in  his  own  favor, 
for  which  he  was  not  allowed  credit  on  final 
settlement,  the  sureties  on  the  bond  in  ac- 
tion are  not  liable  for  the  money  so  applied. 
In  other  words,  the  contention  for  the  de- 
fendants is  that  such  application  was  a  con- 
version of  the  funds  belonging  to  the  estate, 
and  that  tbey  are  only  liable  on  their  bonda 


for  assets  converted  and  misapplied  after  tihe 
execution  thereof.  It  Is  undoubtedly  tbe 
general  role  that  sureties  on  official  bonda 
are  <Hily  liable  for  defaults  occurring  after 
the  coinmenc«nent  of  the  term  of  office  for 
which  they  become  responsible,  and  such  is 
the  punwrt  of  the  authorities  cited  by  de- 
fendants. But  this  rule  has  no  application 
to  an  administrator'a  or  executor's  bond,  be- 
cause the  law  under  which  and  the  purposes 
for  which  they  are  given  are  different  There 
are  no  terms  of  office  of  an  executor  or  ad- 
ministrator. It  Is  a  continuous  employment 
from  the  date  of  appointment  until  the  close 
of  the  administration.  If  during  such  time 
an  administrator  or  executor  should  for  any 
sufficient  reason  give  a  bond,  he  would  not 
thereby  be  entitled  to  a  new  commitment  of 
the  estate  to  his  hands,  nor  would  It  result  In 
any  settlement  or  rest  In  his  accounts.  And, 
again,  the  condition  of  an  official  bond  is  that 
the  principal  shall  faithfully  perform  the 
duties  of  the  office  to  which  he  has  been 
elected  or  appointed;  and  it  would  be  an  un- 
warranted constructioD  of  the  terms  of  such 
bond  to  hold  the  sureties  liable  for  any  de- 
fault occurring  prior  to  the  commencement 
of  the  t^m,  but  an  administrator's  or  ex- 
ecutor's bond  Is  conditioned  "that  he  shall 
faithfully  perform  the  duties  of  his  trust 
according  to  law."  Hill's  Ann.  Laws,  §  108& 
A  failure  to  pay  over  to  the  heir  or  legatee 
the  amount  ascertained  on  final  setticment  to 
be  due  such  heir  or  legatee,  and  ordered  paid 
to  him,  is  a  breach  of  such  bond  and  con- 
dition (Gerould  v.  Wilson,  81  N.  Y.  573);  and 
the  sureties  thereon  at  the  time  of  such 
breach  are  liable  for  such  defoutt,  no  matta- 
when  the  bond  may  have  been  executed,  or 
when  the  funds  were  actually  misapplied  or 
lost  to  the  estate.  The  executor  or  adminis- 
trator, from  the  moment  he  becomes  such. 
Is  enUtied  to  the  possession  and  control  of 
all  the  property  of  the  estate,  but  he  Is  not 
required  to  pay  or  account  for  any  money  or 
property  coming  into  his  possession  until 
ordered  to  do  so  by  the  county  court  In 
every  case,  therefore,  where  a  bond  Is  given 
by  an  executor  during  the  progress  of  ad- 
ministration, the  stuetles  assume  liability 
thereunder,  upon  the  assumption  that  be  Is 
In  posseesion  at  the  time  the  bond  is  givra 
of  all  the  assets  of  the  estate  which  have 
been  received  by  him  and  are  unaccounted 
for,  and  they  In  effect  agree  that  he  will  ex- 
ecute his  trust  by  faitiifully  administering 
upon  and  accouutlng  for  such  assets.  The 
bond  is  security  against  a  breach  of  duty, 
and  there  Is  no  such  breach  until  tha«  Is  a 
failure  to  account  or  jiay  ov^  the  money 
as  ordered  by  the  coimty  court  Schouler. 
Ex'rs,  i  148;  1  Woemer,  Adm'n,  {  25Q;  Sco- 
fieid  V.  Churchill,  72  N.  Y.  5G5;  Lacoste  v. 
SpHvalo,  94  Cal.  35,  30  Pac.  571;  PInkstaff 
V.  People,  59  III.  148;  Choate  v.  Arriugton. 
116  Mass.  .V»2;  Foster  v.  Wise.  46  Ohio  8t 
20.  16  N.  E.  687;  Dagger  v.  Wright,  51  Ark. 
232.  11  8.  W.  218;  Brown  t.  State,  23  Kan. 
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235;  SUte  T.  Creusbaner,  68  Mo.  254;  Beard 
V.  Roth,  35  Fed.  397.  Plnkstaff  v.  People, 
Kupra,  was  an  action  on  an  admtniatrator's 
second  bond.  In  the  trial  of  which  the  sure- 
ties sought  to  defend,  as  the  sureties  do  here, 
cn  the  ground  that  the  assets  came  Into  the 
hands  of  the  administrator,  and  were  misap- 
plied before  the  bond  was  executed;  but 
Chief  Justice  Lawrence,  speaking  for  the 
court,  said:  "Ck>needlng  the  sureties  upon  the 
bond  are  liable  only  for  breaches  occurring 
after  Its  execution,  the  breach  in  the  present 
case  Is  of  that  character.  Even  if  the  money 
due  the  heirs  had  been,  as  averred  In  the 
plea,  appropriated  by  tbe  administrator  to  his 
own  use  before  the  bond  was  given,  yet,  for 
rach  misapplication  of  the  funds,  he  would 
be  liable  only  for  nominal  damages,  if  able 
and  willing  to  pay  the  heirs  whatever  might 
be  dne  them  on  final  settlement.  The  grava- 
men of  this  action  is,  not  that  the  adminis- 
trator had  confounded  the  trust  funds  with 
his  own,  and  appropriated  them  to  his  own 
use,  but  that  he  did  not  respond  to  the  de- 
mands of  the  guardian.  Whether  he  had  in 
fact  used  the  trust  funds  or  not,  when  this 
bond  was  given,  they  were,  in  the  eye  of 
the  law,  then  in  his  hands  to  be  administered, 
and  the  bond  was  given  as  security  that 
they  should  be  so  administered.  But  for  this 
new  bond  he  probably  would  then  have  been 
removed,  and  the  heirs  and  creditors  would 
have  had  their  recourse  upon  the  first  bond. 
By  tbe  additional  bond  he  was  kept  in  office, 
the  securities  thereon  undertaking  that  he 
would  duly  administer  all  unadmlnistered  as- 
sets. The  bond  can  have  no  other  rationalcon- 
8tnictlon,  and  such  must  have  been  tiie  In- 
tention of  the  parties.  He  then  stood  charge- 
able with  certain  assets.  For  the  purposes 
for  which  this  bond  was  given  they  were  In 
his  hands.  The  securities  und^ook  that  he 
would  pay  them  over  to  the  persons  entitled 
to  receive  them,  when  duly  called  upon.  This 
be  has  not  done,  and  hence  the  liability  of 
these  defendants."  And  in  Brown  T.  State, 
sapra.  it  Is  said  that  the  UablHty  of  an  ad- 
ministrator to  an  estate  for  property  he  has 
i-ecelved  and  convated  to  his  own  use  is  "as- 
sets in  his  hands  belonging  to  the  estate," 
which  it  is  his  duty  to  make  available,  and 
to  account  for  on  final  settlement  In  Dug- 
ger  V.  Wright,  supra,  it  was  held  that,  al- 
though the  executor  had  converted  tbe  funds 
of  the  estate  prior  to  the  execution  of  the 
bond.  It  was  still  his  duty  to  account  to  the 
probate  court  therefor,  and.  when  he  failed 
to  comply  with  the  order  of  the  court  direct- 
ing hlra  to  pay  over  the  amount  with  which 
he  had  been  charged  on  that  account,  the 
sureties  on  the  bond  were  liable,  by  the  terms 
of  the  undertaking,  to  make  good  the  de- 
fault. A  surety  on  an  ndmlnlstrator's  car  ex- 
ecutor's bond,  conditioned  as  the  bonds  In  ac- 
tion are.  Is  liable  for  whatever  Is  propw^ 
chargeable  to  the  executor  in  his  official  ca- 
pacity; and  it  Is  not  necessary  to  show  that 
the  funds  or  property  so  chargeable  were  ac- 


tually on  hand,  intact  or  In  specie,  at  the 
time  the  bond  was  executed.  If  they  are 
shown  to  have  come  into  the  hands  of  the 
executor  In  his  official  capacity,  and  he  has 
not  properly  disposed  of  or  accounted  for 
them,  he  is  bound  to  do  so  on  final  settlement; 
and  the  sureties  upon  his  bond,  whenev^ 
given,  are  held  for  the  faithful  performance 
of  that  duty.  But  It  Is  argued  ihat  the  in- 
tention of  the  guardian  In  applying  for  an  or- 
der requiring  bonds,  of  the  county  court  in 
making  the  order,  and  of  the  sureties  in  giv- 
ing the  bond,  was  only  to  secure  the  money 
and  funds  on  hand  at  the  time  from  further 
loss.  This  intention  Is  sought  to  be  drawn 
principally  from  the  prayer  of  the  petition. 
By  his  petition  the  guardian  charged  Ingolls 
with  an  abuse  of  his  trust,  in  misapplying 
the  funds  of  the  estate,  and  asked  that  he  be 
required  to  make  final  settlement,  or  give  a 
bond  to  "account  for  the  money  received  by 
him  to  the  use  of  the  petitioner's  wards." 
Under  this  petition  tbe  county  court  hod  au- 
thority to  compel  Ingalls  to  make  final  settle- 
ment If  the  condition  of  the  estate  would  ad- 
mit of  It;  If  not  to  remove  him,  and  appoint 
some  one  else  In  his  stead,  or  continue  him  in 
office,  with  or  without  bonds,  as  In  its  Judg- 
ment seemed  best  for  tbe  estate.  It  chose, 
In  the  ex^clse  of  Its  Judicial  judgment,  to 
allow  him  to  continue  in  office  by  giving  a 
bond  to  faithfully  discharge  tbe  duties  of  his 
trust,  and  It  seems  to  us  an  unfair  Inference 
to  assume  that  In  doing  so  It  did  not  Intend 
to  provide  for  the  securitr  of  the  funds  which 
It  was  claimed  Ingalls  had  already  misap- 
plied. But  why  speculate  on  this  question, 
when  the  intention  of  the  sureties  plainly  ap- 
pears from  the  terms  of  their  undertaking? 
By  their  bonds  they  undertook  and  agreed 
that  Ingalls  should  faithfully  perform  the 
duties  of  hla  trust  This  obligation  they  must 
be  held  to  have  Intended  to  assume,  and  the 
law  will  require  its  performance  by  them. 

It  is  claimed  on  b^ialf  of  Thompsmi  and 
Deknm  that  the  ordo'  of  the  county  court 
allowing  the  Spaulding  bond  to  be  substi- 
tuted for  the  one  formerly  given  by  them, 
and  exonerating  them  from  any  further  lia- 
bility as  sureties  for  Ingalls,  relieves  them 
of  responsibility  for  any  violation  by  IngaUs 
of  his  trust  as  «ecutor,  occurring  subsequent 
to  tbe  date  of  such  order.  By  reference  to 
the  statement  of  facts.  It  wia  be  observed 
that  this  ordw  was  not  made  on  the  applica- 
tion of  any  heir,  legatee,  or  creditor,  or 
other  person  interested  In  the  ratate,  but 
solely  at  the  solicitation  and  upon  the  request 
of  Ingalls,  and  even  against  the  protest  of 
tbe  plaintiff  In  tills  case.  The  power  of  the 
county  court  to  relieve  a  surety  on  an  admtn- 
tstrator'B  or  executor's  bond  from  liability  is 
purely  statutory.  After  a  bond  bos  boen 
given,  tbe  heir,  legatee,  or  creditor  of  an 
estate  acquires  and  has  a  rested  intei-cst  in 
It,  and  the  poww  of  the  county  court  over  It 
ceases,  exc^t  In  a  proceeding  authorized  by 
law.  When,  therefore,  an  executor  oiLftdp 
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minlBtrator  has  given  a  bond  for  the  per- 
formance of  hiH  duties  as  such,  be  cannot, 
after  It  has  been  accepted  and  filed,  upon  his 
own  motion,  to  suit  his  own  convenience  or 
his  own  Interest,  apply  for  and  obtain  an  or- 
der of  the  county  court  setting  It  aside,  and 
discharging  the  sureties  thereof,  and  sulmtl- 
tuting  a  new  one  in  Its  stead.  If  auch  was 
the  rule  there  would  be  no  security  for  the 
estate,  and  the  authorities  abundantly  show 
that  no  such  power  Is  rested  in  a  probate 
court.  Schouler,  Ex'rs,  8  147;  Com.  r.  Rog- 
ers, 53  Pa.  St  470;  Wood  t.  WlUlams,  61 
Mo.  63;  Burnett  v.  Vandlver.  50  Ga.  304; 
Brooks  T.  Whltmore,  142  Mass.  300,  8  N.  £. 
117.  In  many  states  the  statutes  provide 
that  a  surety  may,  on  his  own  petition,  and 
with  notice  to  interested  parties,  obtain  an 
order,  and  be  discharged  from  further  liabil- 
ity on  an  executor's  or  administrator's  bond, 
but  we  have  no  such  statute  in  this  state. 
The  only  method  provided  by  which  a  surety 
can  be  discharged  or  relieved  is  found  lu  sec- 
tions 10B6,  1097,  of  the  Code,  and  It  is  not 
pretended  or  claimed  that  the  proceedings 
npon  which  the  order  In  this  case  was  made 
were  in  conformity  with  the  provisions  of 
these  sections.  The  authorities  above  cited 
clearly  show  that  It  does  not  foUow  that, 
because  a  county  court  has  power  to  compel 
an  executor  or  administrator  to  give  a  bond, 
it  also  has  power  to  cancel  it,  and  substitute 
another  In  its  place.  After  the  bond  has 
been  given  the  power  of  the  county  court 
ovCT"  it  ceases,  and  the  heirs,  legatees,  or 
creditors  for  whose  security  it  is  given  have 
a  vested  interest  therein,  of  which  they  can 
only  be  deprived  by  some  proceeding  knowna 
to  the  law.  It  Is  only  when  the  amount  of 
the  executor's  or  administrator's  undertaking 
Is  Insufflclent,  or  the  sureties  therein,  or  either 
of  them,  have  become  nonresidents  of  this 
state,  or  are  likely  to  cr  have  become  in- 
solvent, that  the  county  court  may  require  a 
new  bond,  which  will  operate  to  discharge 
the  sureties  on  the  former  undertaking  fi'om 
any  liability  on  account  of  their  principal, 
arising  from  his  acts  or  omissions  subsequent 
thereto;  aud  this  proceeding  is,  by  statute, 
wisely  limited  to  cases  where  complaint  is 
made  by  au  heir,  legatee,  devisee,  or  cred- 
itor, or  other  iktbou  interested  In  the  estate, 
and  who,  as  we  have  shown,  have  a  vested 
interest  In  such  undertaking  or  bond.  A 
rule  permitting  a  county  court,  on  its  own 
motion,  and  not  In  the  manner  provided  by 
statute,  to,  at  will,  relieve  a  surety  on  an 
executor's  bond  from  liability,  would  tend 
greatly  to  the  insecurity  of  estates,  and  might 
in  some  Instances  i)ermit  the  substitution  of 
insolvent  sureties  for  solvent  ones.  We  are 
clearly  of  the  opinion,  therefore,  that  the 
order  of  the  county  coiu^  attempting  to  re- 
lieve Thompson  and  Dekum  from  ItabUitr 


on  their  bond  was  whc^  and  aitlr^  void, 
and  the  Spauldlng  1x>nd.  not  baTlng  been 
given  in  conformity  witli  the  [uroTlsloiu  of 
any  statute,  and  being  idm]^  a  Toluntary 
bond,  had  the  effect  only  of  adding  new  or 
additional  eecurit;  for  tbe  Calthfol  perform* 
ance  of  IngaUs'  duties  as  executor.  In  tlili 
view  of  the  liabUlt;  of  the  Bureties  upon  the 
respective  bonds,  the  plaintiff  was  at  llbntj 
to  proceed  against  any  or  all  the  bonds,  as 
he  might  elect 

And,  finally,  for  defendanti.  It  Is  (dalmed 
that  this  acticm  should  hare  been  tvonght  in 
the  name  of  Unda  and  Ben  Campbell  MoOtk- 
day,  and  not  In  the  name  of  their  guardian. 
This  question  waa  not  presented  la  ttie  omrt 
below,  but  la  raised  here  for  tbe  first  tlme^ 
and  hence  eomes  too  late.  Hill's  Ann.  Laws, 
§  C7;  Seaton  v.  Davis,  1  Tbompi  &  G-  91. 

We  are  of  tbe  opinion,  therefore,  that  the 
bonds  in  action  are  valid,  and  that  plaintiff 
is  mtitled  to  a  lodgment  against  tiie  defend- 
ants as  snretles  therem,  and  the  only  re- 
maining question  is  as  to  the  amoimt  of  sndi 
judgment  It  was  aacotahwd  and  deter- 
mined 1^  both  the  county  and  drcnlt  courts 
that  there  was  due  from  IngaUs  to  the  estate 
the  sum  of  ¥12,537.09,  of  wbkh  sum  the  coun- 
ty  court  ordered  him  to  pay  to  Uie  guardian 
$'J,M4.87,  and  to  Ctftaln  daimants  the  re- 
mainder; but.on  appeal,  Oie  circuit  court  mod- 
ified this  order,  and  decreed  that  the  &tUre 
sum,  $12,u57.00,  should  be  paid  to  tbe  plain- 
tiff as  guardian.  Ihim  decree  Is,  we  think, 
conclusive  upon  the  defendants  In  this  ac- 
tion. It  Is  by  no  means  certain  that  tlie 
decree  of  the  circuit  court  ordering  the  ex- 
ecutor to  pay  to  the  guardian  the  entire 
amount  found  due  the  estate  tnm  the  vx- 
ccutor  was  not  erroneoos,  but  tiie  question 
as  to  whom  the  money  thus  fbund  due  should 
be  paid  was  necessarily  determined  by  tbe 
court  on  the  accounting;  and,  so  limg  as  tbe 
decree  stands  unrerersed.  It  cannot  be  ques- 
tioned in  a  collateral  action  eltfatf  by  the 
executor  or, his  sureties.  In  an  action  <m  an 
executor's  or  administzator's  bond,  a  decree 
of  final  settlement  is  couclualTe,  not  only  up- 
on tlie  executor  or  administrator,  bat  also, 
In  the  absence  of  fraud  or  collusion,  v^on 
the  sui'etles,  because,  by  their  contract  they 
have  made  themselves  privy  to  the  proceed- 
ings against  their  principal,  and  when  tiie 
priuclpiil  Is  concluded  the  surety  Is  concluded 
also.  Casoni  t.  Jerome,  58  X.  Y.  315;  Honsh 
T.  People.  UU  111.  178;  Slagle  t.  Eutrekin.  44 
Ohio  St  037, 10  N.  K.  073;  Storall  r.  Banks. 
10  WaU.  583.  It  foUoWB,  therefore,  that  the 
plaintiff  Is  entitled  to  a  judgment  against  the 
defendants  for  the  amount  claimed,  less  an 
admitted  credit  of  ¥033.50,  to  wit,  for  the 
sum  of  |11,80&59,  with  interest  thereon  from 
the  im  day  of  December,  1802,  at  the  rate 
of  8  per  cent  per  annum,  and  for  his  costs 
and  disbursements,  and  it  is  so  ordered. 
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PIERCE  T.  CONNERS.* 
(Supreme  Court  of  Colorado.    June  18. 1804.) 

DSATH  BY  WROXOrUL  ACT  —  PLCADIXO  —  NSOLI- 
OENOB— PROXtUATB  CaLSH— DA BAG B8— PARTIES. 

1.  "nie  nverments  of  the  complaint  in  this 
case  considered,  aii<l  hchl  to  Htule  fat-ts  aufficl«it 
to  constitute  a  cnuBe  of  action. 

2.  It  is  nexllfirace  to  leave  a  team  of  sinnt* 
ed,  high-lifed  horses,  nnhitrhed  and  uncared  for, 
by  the  side  of  a  public  hinrhway.  The  mnstw'b 
liability  for  the  negligence  of  hia  Btrrant,  and 
also  the  proximate  cause  of  the  injury,  consid- 
ered. 

3.  The  law  does  not  exact  the  same  degree 
of  care  and  diligence  from  a  child  of  tender 
years  that  it  does  from  an  adult  person  of  pre- 
sumed judgment  and  discretion, 

4.  Where  a  parent  sues  for  damages  re- 
sulting from  the  death  of  a  minor  child,  evi' 
dence  of  the  valne  of  the  child's  services  until 
It  attains  its  majority  is  admisBible,  though  the 
recovery  is  not  neceasariiy  limited  to  the  value 
of  such  serrioea. 

5.  The  true  measure  of  recovery  is  a  sum 
equal  to  the  net  pecuniary  benefit  which  plain- 
tiff might  reasooaUy  have  expected  to  receive 
from  the  deceased  in  case  bit  life  bad  not  been 
terminated  by  the  wrongful  act,  neglect,  or  de- 
fault of  defendant;  but  the  recovery  allowable 
is  in  no  sense  a  solatium  for  the  grief  of  the  liv- 
ing, occasioned  by  the  death  of  the  relative  or 
&i^,  however  dear.  Some  of  the  dnnun- 
stances  and  contingencies  by  which  the  dam- 
ages to  be  awarded  may  be  approximated  ore 
pointed  out  in  the  opinion. 

6.  If  the  deceased  be  a  minor,  the  father 
and  mother  may  Join  in  the  suit,  and  each  shall 
have  an  equal  Interest  in  the  JudgmeaC;  but  the 
joining  of  the  father  and  mother  is  permissive, 
not  imperative.    Either  may  sue  alone. 

7.  A  parent  not  joined,  but  entftlwl  to  join, 
In  sudi  suit,  may  be  made  a  party  on  his  or  her 
application  at  any  time,  even  after  judgment  or 
after  review  in  an  appellate  court,  for  the  pnr- 
pose  of  protei-ting  the  (nterest  which  he  or  she 
may  have  in  the  judgment. 

8.  Hie  joinder  or  nonjoinder  of  a  parent  In 
sneh  action  is  material  only  to  the  parents  them- 
selves. The  defendant  cannot  be  prejudiced  by 
the  nonjoinder  of  one  of  them.  The  measure  of 
recover  is  the  same,  whether  the  action  be 
brought  in  the  name  of  one  or  both.  The  de- 
fendant can  only  be  subjected  to  a  single  suit 

(SyUahus  by  the  Court.) 

Appeal  from  district  court,  I^ake  county. 

Action  by  Timothy  Connera  against  F.  M. 
fierce.  Verdict  and  judfrment  for  plaintiff. 
Defendant  appeals.  Affirmed. 

A.  S.  "Weston,  for  appellant.  A.  S.  Blake 
and  A.  J.  Sterling,  for  appellee. 


ELUOTT,  J.  The  overmllnR  of  the  gen- 
eral demurrer  to  the  complaint  Is  assigned 
for  error. 

1.  Among  ottier  things,  the  complaint  states. 
In  mbstance,  that  defendant.  Pierce,  owned 
and  kept  a  team  of  horses;  that  the  horses 
were  flwy  and  fractious;  that  while  they 
were  In  charge  of  a  driver  employed  by  de- 
fendant fOr  the  pm-pose  of  delivering  lum- 
ber to  his  customers,  and  engaged  in  that 
business,  the  driver  left  tbem  standing  by 
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the  roadside,  without  being  bitched  or  se- 
cured In  any  way,  and  without  any  pwson 
to  hold  or  take  care  of  them;  and  that,  while 
they  were  thus  left  unhitched  and  uncared 
for.  th^  ran  away.  The  complaint  further 
shows  that  Mary  Ellen  Gonnws,  dan^ter  of 
plaintiff,  a  child  about  seven  yeara  old,  was 
on  tbe  street  at  the  time  defendant's  team 
ran  away;  that  she  was  upon  the  path  usual- 
ly traveled  by  people  going  afoot  along  said 
street,  and  was  not  in  that  part  of  the  road 
used  by  wagons  and  carriages;  that  while 
on  said  path,  and  out  of  the  way  of  teams 
passing  along  flie  road,  defendants  team, 
running  away  as  afwesald,  came  along  the 
road,  and,  coming  near  another  team  hauling 
a  heaTlly-loadsd  ore  wagon,  made  a  bound 
off  the  road,  and  up  on  the  bank  car  path 
whtte  tbe  dilld  was,  and  struck  her,  and 
thereby  knocked  bet  down  Into  the  rood, 
whore  she  waa  struck  and  cruataed  1^  the 
wheel  of  the  ore  wagon,  and  thereby  injured 
80  tbat  from  the  Injuries  thus  received  she 
died  a.  few  days  tbereafttt.  It  la  unneces- 
sary to  state  fortiier,  In  detail,  the  aTerments 
of  the  oonqOalnt  The  fftcts  alleged  were 
sufficient,  ha  substance,  to  constitute  a  cause 
of  action^  and  the  demurrer  was  ivoperly 
overruled. 

2.  The  evidence  sustained  plaintiff's  cause. 
In  substance,  as  alleged.  The  horses  were  a 
spirited,  hlg^-lifed  team.  It  waa  negllgenee 
to  leave  them,  unhitched  and  unrared  for, 
by  the  side  of  the  public  highway.  This  act 
of  negUgence  was  committed  by  tlie  aorvant 
while  Intrusted  with  his  master's  team,  and 
employed  In  and  about  bis  master's  bwlness. 
It  was  on  act  within  tbe  scope  of  bis  employ- 
ment, and  hfflice  tbe  maatw  was  respon^ble 
for  the  negligence.  So.  too.  leaving  ttie 
horses  unhitched  and  uncared  for,  whereby 
they  ran  away,  and  drove  or  knocked  the  child 
under  the  wheel  of  the  ore  wagon,  was  Ibe 
proximate  cause  of  the  Injury.  The  fact  tbat 
the  injury  waa  Inflicted  by  the  rare  wagon 
does  not  relieve  the  party  resiMuuilble  tat 
the  original  act  of  negllgmice.  The  evidence 
does  not  disclose  any  nes^gence  on  the  part 
of  the  driver  of  the  ore  wagon.  Nettbor  does 
tbe  fact  that  the  Hannen  boy  took  hold  of 
the  tines  of  defendant's  team,  fuid  so  caused 
them  to  start  and  run  away,  relieve  the  party 
liable  for  the  (Higinal  act  of  negligence.  The 
age  of  the  boy  has  not  been  disclosed  on  this 
appeal.  The  father.  In  testifying,  spoke  of 
the  boy  as  a  "kid."  The  driver  should  have 
so  secured  the  horses  that  a  mere  child  could 
not  have  thus  caused  them  to  run  away. 

3.  Nothing  la  the  evidence  tends  to  show 
tbat  the  Conners  child  was  guilty  of  con- 
tributory neglig^ce.  She  was  upon  the  usu- 
ally traveled  footpath  by  the  side  of  the  pub- 
lic highway  in  a  rural  neighborhood.  She 
was  where  she  had  a  right  to  be,  and  the 
evidence  does  not  show  that  she  did  anything 
amiss.  It  Is  true,  an  adult  person  might 
bave  escaped,  bat  the  law  does  not  exact 
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the  same  degree  of  care  and  diligence  from  a 
child  of  tender  years  that  it  does  from  an 
adult  person,  of  presumed  better  Judgment 
and  dlscretlfn.  All  tbe  facts  of  the  case  are 
prartlcally  nndlspnted,  and  the  law  appli- 
cable thereto  is  purely  elementary.  Shetir.  & 
B.  Xeg.  §  10;  2  Thomp.  Neg.  U40. 

4.  The  trial  court  did  not  err  In  admitting 
evidence  of  the  value  of  the  services  of  a 
girl  like  the  deceased  from  tiie  age  of  7 
years  to  the  age  of  18,  tiioug^  ttie  law  does 
not  necessarily  limit  the  recovery  to  the  value 
of  such  services.  The  act  of  1877  (Gen. 
Laws,  p.  343),  under  which  this  action  was 
brought,  fixes  the  maximum  limit  of  recovery 
In  cases  of  this  fcind  at  $5,000;  and  the  dam- 
ages allowable  under  section  3  are  compensa- 
tory, not  exemplary  or  ptmltive.  This  sub- 
ject was  much  considered  In  Moffatt  v.  Ten- 
n^,  17  Oolo.  188.  30  Pac.  384,  and  again  in 
Hayes  v.  Williams,  17  Colo.  468,  30  Pac.  352. 
In  each  of  tbe  foregoing  cases  flie  action  was 
by  the  wife  fw  damages  resulting  to  her 
from  tbe  deaili  of  h^  husband.  But  in  Bail- 
road  Co.  T.  Wilson,  12  Colo.  20,  20  Pac.  340, 
the  action  was  by  the  father  and  mother  for 
damages  resulting  to  them  from  the  death  of 
their  son,  a  young  man  25  years  of  age,  and 
unmarried,  and  It  was  said  the  parents  were 
entitled  to  recovw  "th^r  pecuniary  loss"  re- 
sulting from  the  death  of  their  son.  See,  also, 
Orman  v.  Mannix,  17  Colo.  5^  80  Pac.  1037. 

5.  The  true  measure  of  compensatory  relief 
In  an  action  of  this  kind,  under  tiie  act  of 
1877,  supra,  is  a  sum  equal  to  the  net  pe- 
cuniary benefit  wfaltdi  plaintiff  might  rea- 
Bonatdy  have  acpected  to  receive  from  the 
deceased  in  case  his  life  had  not  been  termi- 
nated by  ttie  wrongful  act,  neglect,  or  de- 
taxHt  of  the  defendant  Such  sum  will  de- 
pend on  a  variety  of  circumstances  and 
future  contingencies,  and  will  therefore  be  dif- 
ficult of  exact  ascertainment;  but  the  dam- 
ages to  be  awarded  in  *each  case  may  l>e  ap- 
proximated by  con^dolng  the  age,  health, 
Gtmdltian  in  life,  habits  of  industry  or  other- 
wise, ablU^  to  earn  money,  on  the  part  of 
the  deceased,  including  big  or  htr  disposition 
to  aid  or  assist  the  plaintiff.  Not  only  the 
kinship  oe  legal  relati<ni  between  the  deceased 
and  the  plaintiff,  but  the  actual  relations  be- 
tween them,  as  manifested  by  acts  of  pe- 
cuniary asdstance  rendered  by  the  deceased 
to  the  plaintiff,  and  also  contrary  acts,  may 
be  taken  into  consideration.  But  it  must  be 
borne  in  mind  that  the  recovery  allowable 
ia  in  no  sense  a  solatlnm  for  the  grief  of  the 
living,  occasioned  the  death  of  the  rela- 
tive or  friend,  however  dear.  It  is  only  for 
the  pecuniary  loss  resulting  to  the  living  par- 
ty enttUed  to  sue,  resulting  from  the  death 
of  the  deceased,  liiat  the  statute  aflwds  com- 
pensatitHL  This  may  seem  cold  and  mercena- 
ry, but  It  is  unquestionably  the  law.  From 
a  careful  consddcfBtkm  of  the  ruUngs  of  the 
court  at  the  trial,  and  the  instructions  to  the 
Jury,  nosabstanttalernH*  appears.  TheruUngs 


and  instructions  were  as  faroiaUe  to  defend- 
ant as  the  law  required. 

6.  Only  one  farther  asslgnmait  of  erme  re- 
quires discussion.  The  question  arose  as  fol- 
lows: Defendant's  answer  specially  alleged 
a  defect  of  parties  plaintiff,  In  this:  that  **tbe 
wife  ot  the  plaintiff  and  the  mother  of  the 
deceased,  Mary  Ellen  Conners,  is  living,  and 
tiut  she  has  a  Jtrint  and  equal  interest  with 
tbe  plaintiff  in  tbe  subject-matto'  of  Ute  ais 
tlon,  and  In  whatever  judgment  may  be  re- 
coverad  thweln."  The  r^Ilcation  did  not  de- 
ny that  the  mothw  was  living,  but  denied 
that  she  bad  an  equal  Interest,  or  any  intee- 
est  -whatever,  In  the  subject-matter  of  the 
suit,  or  in  any  judgment  which  might  be  re- 
covered. Such  deidal  presented  a  peculiar  Is- 
sue, which  should  have  been  detamined.  If 
at  all,  before  the  trial  was  entered  upon. 
But  it  does  not  appear  that  the  attention  of 
tbe  triiU  court  was  called  to  the  state  of  tbe 
pleadings  in  this  respect  until  after  the  tak- 
ing of  testimony  was  commenced  before  the 
Jury.  A  certain  question  was  then  ivoponnd- 
ed  to  the  plaintiff,  as  a  witness,  and  was  ob- 
jected to  on  tlie  ground  that  the  mother  bad 
not  beep  made  a  party.  The  court  overruled 
the  objection,  and  this  ruling  is  assiguea  tat 
OTor.  Hie  statute  giving  the  right  of  action 
in  cases  of  this  kind  designates  Hie  party  or 
parttea  entiHed  to  aos.  It  provides,  inter  alia, 
that  if  the  deceased  be  a  minor,  or  unmarried, 
the  suit  is  to  be  brought  "by  tiie  fiitber  and 
mother  who  may  join  In  the  suit  and  each 
shall  have  an  equal  Interest  in  tbe  Jnd^nent; 
or  if  either  of  l^em  be  dud  then  1^  tbe  snr- 
vivor."  Gen.  Iaws  ISH,  p.  34a  The  true 
reading  of  the  ^tute  is  "father  and  motber." 
Such  is  the  language  of  tlie  first  offldal  pub- 
llcattcm,  and  such  is  the  Inxuirnage  of  the  en- 
ndled  bill  In  the  office  of  the  secretuy  of 
state,  though  in  Gen.  St.  1883,  |  1030,  and 
also  in  Mills*  Ann.  St  %  1008,  the  reading  is 
"father  or  mothw."  It  Is  true  the  Code  re- 
quires that  every  dvU  action,  except  as  oth- 
erwise ^vlded  In  the  Code  Its^,  shall  be 
proKcuted  in  the  name  of  the  real  party  in 
interest;  also,  that  those  who  are  united  In 
interest  shall  be  joined  as  plaintiffs  or  de- 
fendants; and  tlut,  If  a  party  who  ^uld 
Join  as  plaintiff  will  not  do  so,  he  may  be 
made  a  defendant,  the  reasons  therefor  boing 
stated  in  the  complaint  Code.  H  3. 12.  But 
seoUon  9  of  the  Code  (wlglnal  section  10) 
provides  fiiat  *^  faOier,  or  in  case  of  his 
death  or  deswtKon  of  his  family,  the  mother, 
may  maintain  an  action  tor  the  Injury  or 
death  of  a  ddld."  All  these  provlsIonB  of 
the  Code  were  originally  enacted  10  days 
subsequent  to  the  passage  of  the  damage  act, 
supra,  and  w«e  also  re-macted  10  years  af- 
terwarda  See  damage  act,  supra,  approved 
March  7,  1877;  Orlgbial  Code,  approved 
March  17,  1^77;  also  Code  1887.  The  plea 
of  defect  ct  parties  in  this  case  was  not  a 
plea  in  bar,  nor  was  it  suflidCTt  to  abate 
the  action.  It  ooold  have  been  avoided  at 
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any  time  by  iMdn^ng  In  flie  mother  u  a  par- 
ty. elUier  as  ^alntlff  tx  defendant.  Code.  { 
16.  But  was  It  OTor  to  dlaregard  the  plea 
and  the  objection  to  testimony,  wittumt  re- 
quiring the  mother  to  be  J<^ed  as  a  party? 

7.  The  provl^ons  of  the  damage  act  and 
of  the  Code  above  mentioned,  being  to  a  cer- 
tain atoit  In  pari  matola,  are  to  be  con- 
strued together.  The  taidL  la  difficult,  the 
proylslons  being  peculiar  and  somewhat  In- 
conjpruous.  Our  ccmclusiona,  howevw,  are 
that,  while  the  father  and  mother  may  Join 
in  a  anlt  of  this  kind,  It  la  not  easentlal  that 
th^  should  BO  iciii.  The  Joining  of  the  father 
and  mother  appears  to  be  permlsslTe.  not 
Imperative.  It  is  deer  that  under  eortain  dr- 
cumstauces  one  parmt  has  the  right  to  sue 
alone.  In  general,  tiie  better  piaclioe  la  Cor 
the  parents  to  Join,  since  the  statute  permits 
them  to  do  so;  and,  where  a  parratt  not  Jdned 
applies  to  be  made  a  party,  such  aiN^lcatlon 
should  be  granted,  unless  resisted  upon  some 
legal  ground,— OS  that  such  parent  has  de- 
serted his  family.  And  such  application  may 
be  presented  at  any  time,  even  aft»  Judg- 
ment or  aftor  review  In  an  apellate  court, 
fw  the  purpose  of  protecting  the  Interest 
which  the  party  so  applying  may  have  In 
the  Judgment  recorded;  tor  it  is  to  be  ob- 
served that  while  the  Code  permits  the  fa- 
thtf,  and,  undw  certain  circumstances,  the 
mother,  to  sue  alone,  it  does  not  deprive  the 
parent  not  Joined  of  that  equal  interest  in 
the  Judgment  which  the  damage  act  says 
each  shall  have,  nor  Is  there  room  tor  infer- 
ence that  ^ther  parent  Is  to  be  so  deprived, 
except  In  case  of  a  parent  deserting  the  fami- 
ly. In  this  case  the  mother  made  no  applica- 
tion to  be  Joined  as  a  party  In  the  low^ 
court  It  may  be  supposed,  therefore,  that 
she  was  then  willing  that  her  husband  should 
sue  for  her  Interest  as  well  as  for  his  own. 
If  this  supposition  be  wrong,  or  if  the  mother 
now  dedres  to  have  her  equal  Intwest  in  the 
Judgment  protected,  she  may  apply  therefor 
upon  the  remanding  of  this  cause.  The  wife, 
though  a  premier  party,  was  not  a  necessary 
party,  ^e  plea  of  nonjoinder  being  Inter- 
posed by  the  defendant  was  not,  therefore, 
fatal  to  the  maintenance  of  the  action;  and 
the  court  did  not  err  in  overruling  defend- 
ant's objection,  and  in  proceeding  with  the 
trial,  notwithstanding  such  plea.  If  the  ob- 
jection had  come  from  the  mother,  a  very  dif- 
ferent question  would  have  been  presented. 

&  ^e  conclusion  at  which  we  have  arrived 
can  work  no  hardship  to  the  defendant  The 
Joinder  or  nonjoinder  of  a  pairent  in  an  ac- 
tion of  this  kind  Is  material  only  to  the 
parents  themselves.  Since  either  or  both  may 
sue,  the  defendant  cannot  be  affected  or  prej- 
udiced, whichever  course  they  may  talce.  The 
grounds  and  measure  of  recovery  are  the 
same  In  either  cnse,  and  the  defendant  can 
only  be  subjected  to  a  single  suit  The  Judg- 
ment of  the  district  court  is  affirmed,  and  the 
cause  remanded.  Alfh-med. 


DENVER  TRAMWAY  OO.  v.  liONDONBR, 
Mayor,  et  sL 

(Saprmie  Court  ot  Colorada    Sept  17.  1884.) 

Btsbbt  IUilwatb— lIoinoiPAL  Okaxt— Subsb- 

qUBNT  AOTIOM. 

The  of  Denver  pasned  an  ordinanoe 
granting  the  right  o£  way  tbroUKh  its  streets  to 
a  Btreet-railwaj  company,  to  construct  its  road 
and  operate  its  cara  by  electricity.  This  was 
done  by  the  dty  before  its  charter  contained 
any  express  provisioo  authoricing  siicfa  grant. 
Subeequeotly  the  ctiarter  was  amended,  antbot^ 
iziug  the  city  to  grant  right  of  way  for  such 
parpoee,  and  thereupon  the  city  passed  ordi- 
sancefl  reci^;nizing  ite  prior  grant  as  valid,  and 
IHTOTiding  spedally  for  its  enjoyment  to  a  cer- 
tain extent  Acting  upon  such  legislative  and 
municipal  authority,  the  railway  company  oc- 
cupied certain  streets  for  the  purpose  granted, 
and  expended  large  sums  ot  money  in  and 
about  the  oonstznctloa  of  its  electric  lines.  EM, 
that  the  executive  officers  of  the  city  coold  not. 
while  such  municipal  consent  remained  unre- 
voked, justly  deny  the  right  of  the  street-mil- 
way  company  to  complete  the  work  already  be- 
gan, nor  treat  its  employte  as  trespassers  for 
prosecuting  such  work. 

(SyUaboB  by  the  Court) 

Krror  to  district  court,  Arapahoe  county. 

This  action  was  brought  by  the  Denver 
Tramway  Company  (plaintiff  below)  on  De- 
cember 11, 18S0,  to  enjoin  the  then  mayor  and 
chief  of  iKJllce  of  the  city  ot  Denver  from  In- 
terfering with  Its  employ^  in  the  construc- 
tion of  a  certain  line  of  electric  street  railway 
In  a  street  of  the  city  of  Denv^.  It  appears 
that  the  plaintiff  company,  at  and  prior  to  the 
commencement  of  this  action,  was  a  corpora- 
tion formed  by  the  consolidation  of  the  Den- 
ver Electric  &  Cable  Railway  Company  and 
the  Denver  Railway  Association,  corporations 
theretofore  duly  organized;  and  the  city  of 
Denver  was  a  munldpal  corporation,  duly 
organized  under  special  charter,  in  the  coun- 
ty of  Arapahoe,  and  state  of  Colorado.  It 
further  appears  that  in  December,  18S9,  the 
mayor  and  ddef  of  police  ot  the  city  ot  Den- 
ver caused  the  arrest  of  certain  employes  of 
the  plaintiff  company  as  trespassers,  on  the 
groxmd  that  they  were  engaged  in  construct- 
ing the  electric  lines  of  said  company  In  said 
city  without  any  authority  or  permission  so 
to  do.  It  was  to  prevent  said  municipal  of- 
ficers, their  agents  and  subordinates,  from  in- 
terfering with  the  plaintiff  company  in  the 
construction  of  Its  electric  lines,  that  the  writ 
of  Injunction  In  this  case  was  applied  for. 
A  temporary  writ  was  granted,  but  upon 
final  hearing  the  temporary  writ  was  dis- 
solved, and  the  bill  was  dismissed.  To  re- 
verse this  Judgment  the  plaintiff  company 
prosecutes  this  writ  of  error.  Reversed. 

James  H.  Brown,  L.  S.  Dixon,  Hugh  But- 
ler, and  A.  M.  Stevenson,  for  plaintiff  In  er- 
ror. Wolcott  &  Vaile,  amlcl  curiae.  J.  F. 
Shofroth.  G.  W.  Whitford,  F.  A.  Williams, 
and  A.  B.  Seaman,  for  defendants  In  errw. 
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PER  GTTRIAH.  In  the  oplidon  origlnallr 
l»wnulgiited  in  thlvcaae^  it  was  said:  "Tbe 
parttciUar  relief  soufflit  by  the  action  la  ren- 
dered nugatory  by  the  completion  of  the  line 
of  railway  in  controrersy  under  subsequent 
Btate  and  rannlclpal  Ipgislation."  But  in  the 
preparation  of  that  opinion  It  was  assumed 
that  counsel  for  plaintiff  had  conceded  tiie 
power  of  defendants  (the  mayor  and  diief  of 
police)  to  question  the  Talldl^  of  the  authoi^ 
ity  under  which  the  pl^ntlff  company  was 
constructing  Its  electric  lines.  Such  was  our 
imdercrtanding  of  Ihelr  wal  arKuments,  and 
upcm  this  assumption  It  was  said:  "Tbe  sole 
question  submitted  for  determination  Is 
whether  the  municipal  authorities  of  the  city 
of  DeuTcr  were  authorized  to  ffrant,  In  per- 
petul^,  the  priTllege  of  construcdng  lines  of 
street  railway  to  be  operated  by  electricity, 
at  the  time  of  the  enactment  of  the  ordi- 
nance." By  the  petltira  and  Iniefs  for  a  re- 
hearing', counsel  insisted  that  their  oral  ar 
guments  were  misundovtood;  that  they  did 
not  make,  nor  Intend  to  make,  any  such  con- 
cession. ThoB  being  no  writ^  evidence  of 
such  concession^  It  could  not  be  insisted  on 
as  against  the  denial  of  honorable  counsel, 
and  BO  a  rehearing  was  granted. 

Upon  reargutuent  and  re-examination  our 
conclusion  Is  that  this  court  ought  not  to  ex- 
press an  opinion  as  to  the  (stent  of  the 
rights  or  privileges  of  the  plaintiff  com- 
pany  under  Ordinance  No.  3,  of  February  6, 
1885,  hereinafter  quoted,  except  so  far  as  may 
be  necessary  to  determine  whether  the  mayor 
and  clilef  of  police  of  the  city  wore  justified 
in  interfering  as  they  did  with  the  employda 
of  said  company  In  the  work  of  construct- 
ing Its  electric  lines  In  December,  1889. 
Whether  the  ordinance  granted  to  the  plain- 
tiff company  a  prlvlh'ge  In  perpetuity  Is  not 
material  to  the  determination  of  the  present 
controrersy.  It  is  conceded  by  the  written 
argument  of  counsel  for  defendants  tiiat  "the 
matter  now  In  controversy  can  In  no  way  af- 
fect the  liability  of  the  plaintiff  In  error  (the 
tramway  company)  or  its  right  to  the  use 
and  enjoyment  of  the  streets  for  railway  pur- 
poHCs  which  It  now  occupies."  It  Is  clear 
that  there  Is  not  at  the  pr(>si>nt  time  any  ac- 
tual, living  conti'ovei'sy  as  to  the  use  of  the 
streets  aln'ady  occupfod  by  the  plaintiff  com- 
pany for  electric  railway  purposes.  It  will 
be  time  enough  to  determine  whether  the 
rompany  luia  a  valid  grant  of  right  of  way 
(in  perpetuity  or  otherwise)  In  streets  not 
occupied  wbcn  such  a  claim  Is  asserted,  and 
actually  broujdit  in  IsRue. 

The  actual  question  now  presented  for  de- 
termlDatlou  Is  simply  this:  Were  the  em- 
ploy£-R  of  the  plaintiff  oomimny,  In  prosecut- 
ing the  work  of  constructlnir  the  electric  rail- 
way lines  of  said  company  through  the  streets 
of  the  city  of  Denver.  In  December,  1889, 
guilty  of  such  misconduct  as  to  render  them 


*  OplDion  withdrawn  from  files  when  rehearing 
(^linloa  filed. 


liable  to  be  tnterflered  with,  and  treated  as 
troqtassers,  by  the  executive  officers  of  the 
dty?  The  determlnathni  of  this  qnestlun  in- 
volves the  consMeratlon  of  the  laws  of  the 
state,  and  also  the  ordinances  of  said  city  as 
they  existed  prior  to  and  at  that  date.  The 
constitution  of  Colorado  has  alnaya  contained 
the  following  provision;  "No  street  railroad 
shall  be  constructed  within  ai^  city,  town,  at 
incorporated  village,  without  ttie  ctmsent  of 
the  local  authcKlties  having  the  control  of  the 
street  or  highway  proposed  to  be  occupied 
by  such  street  railroad."  Article  36,  I  IL 
The  ohartw  of  the  city  of  Denvo*,  as  amend- 
ed in  18BS,  provided,  among  other  things, 
that  the  dty  comicll  should  hare  power  by 
ordinance  as  follows,  to  wit:  "For^-first 
To  permit  and  regulate  the  runnfaig  of  horse 
railway  cars,  or  cars  piopdled  by  dummy  en- 
gines, tiie  laying  down  tracks  tat  the  same, 
the  tranqK»tatl«t  of  passengers  thereon,  and 
the  form  of  rail  to  be  used,  upon  the  written 
consent  of  the  owners  of  the  land  represent- 
ing more  than  one-half  of  the  frontage  of  the 
street,  or  so  much  th««of  as  is  sought  to  be 
used  for  raUroad  purposes."  "P<Mty-tlilrd. 
To  regulate  and  prohtMt  the  use  of  locomo- 
tire  engines  and  require  railroad  cars  to  be 
propelled  by  other  power  than  that  of  steam. 
•  •  Sees.  Laws  1883,  art  2,  |  17,  pp. 
64,  65.  While  the  foregoing  charter  provlfdon 
was  In  force,  the  city  of  Denver  passed  an 
ordinance  containing  the  following:  "Section 
1.  That  the  right  of  way  be,  and  the  same 
is  hwoby  granted  to  the  Denver  Electric  and 
Cable  Railway  Company,  its  successors  and 
assigns,  to  buUd,  operate  and  maintain  a  bIq- 
gle  or  double  track  railway,  with  the  switch- 
es, turnouts,  side  tracks  and  other  appliances 
necesisary  for  the  operation  of  the  same.  In, 
along  and  across  the  streets  of  the  city  of 
Denver,  said  railway  to  be  operated  by  iwwer 
transmitted  by  use  of  electricity  or  by  cable." 
See  Ordinance  No.  3,  adopted  February  (1, 
ISS.").  The  charter  of  the  city  of  Denver,  as 
amended  In  1885,  among  otiier  things,  au- 
thorized the  city  "to  regulate  the  use  of  loco- 
motive engines,  to  <Hrect  and  control  the  lo- 
cation of  cable  and  other  railroad  tracks."* 
Sess.  Laws  1885,  art  2,  §  20,  p.  85.  Under  the 
charter  thus  amended  the  city  cooncU  passed 
an  ordioflnee  expressly  recognizing  Ordinance 
No.  3  of  FelMTuarj'  6,  1885,  as  valid,  and  pro- 
viding for  its  enjoyment  to  a  certain  extent 
by  the  plaintiff  company.  See  OnUnanooR 
2S  and  20,  adopted  May  2  and  3,  18S8.  The 
charter  of  the  dty,  as  amended  in  March, 
18S1J,  authorized  the  (dty  council  by  ordi- 
nance "to  permit  and  regulate  the  running  of 
Iwrse  railway  ears,  or  cars  propelled  by  dum- 
my engines,  cable  or  electrldty,  the  laying 
down  tracks  for  the  same,  the  transportation 
of  passengers  thereon,  and  the  form  and  kind 
of  rail  to  be  used;  and  to  require  railway 
companies  using  streets  to  lay  their  trac^  at 
the  (^dal  grade  thereof,  and  to  require  them 
to  bring  such  streets  between  the  sidewalks 
to  the  cAdal  grade  at  thd;c«own  en)ense; 
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and  to  compel  them  to  pave  the  streets  be- 
tween tbeir  tracks,  and  for  a  distance  of  two 
feet  npon  each  side  of  the  same."  Sens.  Laws 
1SS8,  p.  127.  ^bsequent  to  the  paMa«e  of 
this  amendment,  the  city  council  passed  an 
ordinance  (No.  27,  adopted  May  13,  18SD) 
recognizing  rights  of  way  theretofore  granted 
for  the  nse  and  occupation  of  the  streets  and 
avenues  of  the  city  by  street-railway  cam 
propelled  by  electricity  as  well  as  by  horse 
power,  dummy  engines,  cable,  and  steam. 
Such  ordbinnce  provided  for  the  Issuance  of 
permits  by  the  city  ensineor  to  any  company 
or  cOTpwatloD  constructing  such  railways  to 
excavate  the  streets  for  that  purpose,  and 
also  contained  specific  regulations  concern- 
ing the  manner  in  which  the  streets  and 
avenues  should  be  used  and  occupied  for 
such  purposes.  The  agreed  statement  of 
facts  shows  that  pramtts  to  excavate  were  is- 
sued by  the  dty  eng^eer  to  the  plalntifC 
company  in  accordance  with  the  require- 
ments of  Ordinance  "So.  27  of  May,  ISSO,  and 
that  such  permits  were  contlnned  up  to  De- 
cember 9,  1889,  two  days  before  the  com- 
mencement of  tblB  action.  The  agreed  state* 
ment  of  facts  also  shows  the  following:  "That 
during  the  month  of  May,  A  D.  1889,  and 
subsequent  thereto,  down  to  the  time  of  the 
filing  of  the  CMUplaint  in  this  acUou,  the  said 
plaintiff  c(HDpBny  was  the  only  person  or 
oorpmation  whldi  bad  been,  aa  It  clabus,  by 
Tirtue  of  the  ordinances  above  set  forth, 
granted  the  right  of  way  to  use  and  occupy 
any  of  the  streets  and  avenues  of  -Qie  dty  of 
DenT«  foe  the  piu^nse  of  laying  a  trat^  or 
tittcks  to  be  used  In  running  cars  pn^elled 
by  deotrldty.  That  at  the  time  of  the  pas- 
sage of  said  Ordinance  No.  27.  A  IX  1889, 
there  ivas  oo  other  ordinance  In  existence 
granting  or  purporting  to  grant  to  any  other 
company  than  the  said  plalntlCF  the  right  to 
eonstmet  a  street  railroad  to  be  oposted  hf 
means  of  electricity." 

It  wfll  be  observed  that  all  the  ftwegolng 
statutes  and  otdinanceB,  as  wefl  as  the  am- 
stitutional  piDTlBion  above  quoted,  were 
adopted  before  the  action  in  this  case  was 
commenced.  It  Is  true,  the  charter  of  188S 
did  not  spedflcal^  nnthwlse  the  dty  of  Den- 
ver to  pa*mit  the  operation  of  street  railways 
by  electricity:  but,  as  we  have  seen,  the 
various  amendments  to  the  charter  of  the  dty 
of  DenvCT  bear  ample  proof  uf  the  policy  of 
our  legislation  In  the  matter  of  the  lowitlon 
and  opffistlon  of  street  railways.  As  by  the 
progress  of  sdence.  discovery,  and  InventlMi 
new  kinds  of  motive  power  have  been  found 
useful  for  propelling  street-rnliway  cars,  so 
the  cfanrter  has  been  amended,  expressly  ao- 
ttaorlBlng  the  nso  of  cable  power  In  1885  and 
electric  power  In  1689  for  that  purpose,  In 
addltiw  to  horse  powec  and  dnmmy  ei^lneii, 
theretofore  authorised  to  be  used.  It  la  tme 
that,  in  advance  of  spedflc  leglslatlTe  auth(H^ 
Ity,  but  ncyerUidefw  In  pursuance  ot  the  gen- 
eral leglslatlTe  policy  of  the  state,  the  city 
oonncll  of  Denver  did  paw  an  ordinance  au' 


thorlsdng  the  company  (of  which  the  plain- 
tiff company  Is  the  successor)  to  construct  and 
operate  street-railway  cars  by  electridty.  It 
Is  also  true  that  by  a  charter  provision  sub- 
sequently enacted  by  the  state  legislature  tho 
dty  was  expressly  authorized  to  permit  the 
running  of  railway  cars  by  electridty,  and 
this  charter  provtelon  was  shortly  followed 
by  a  dty  ordinance  expressly  recognizing  such 
grants  of  authority  as  had  theretofore  l>een 
given  to  use  and  occupy  the  streets  of  the 
city  for  the  purpose  of  ccHiBtnictlng  and  op- 
erating railway  cars  by  dectriclty,  as  well 
as  by  other  kinds  of  motive  power. 

Conceding  that  the  city  was  without  au- 
thority to  adopt  Ordinance  No.  3  on  February 
6,  1885,  it  is  nevertheless  urged  with  much 
force  and  reason  that  the  charter  amend- 
ments of  1885  and  1889,  as  above  stated, 
and  the  ordinances  adopted  thereunder,  are 
to  be  regarded  as  curative  statutes,  thus  legal- 
izing the  snbsequent  use  of  dectrtc  power 
by  the  plalntlCT  company.  A  standard  author 
says:  "The  rule  In  regard  to  emotive  stat- 
utes is  that,  If  the  thing  omitted  or  failed 
to  be  done,  and  which  constitutes  the  defect 
sought  to  be  removed  or  made  harmless,  Is 
something  which  the  legislature  might  have 
dispensed  with  by  a  previous  statute,  it  may 
do  so  by  a  subsequent  one.  If  the  Irregulari- 
ty consists  In  doing  some  act,  or  doing  It  In 
the  mode  whidi  the  legislature  might  have 
made  Immat^al  by  a  prior  law,  it  may  do 
so  by  a  anbsequent  one.  On  this  principle 
the  legislature  may  validate  contracts  made 
ultra  vires  by  munldpal  corporations.  It  may 
thus  ratify  a  contract  of  a  municipal  corpo- 
ration for  a  public  purpose."  Suth.  St  Const. 
S  483.  In  any  event,  It  is  dear  that  the  mere 
executive  officers  of  the  dty  conld  not,  as 
late  as  December  11,  ISSO,  be  heard  to  ques- 
tion the  plaintiff  company's  right  to  comidetc 
Its  electric  lines  already  commenced.  By  the 
agreed  statemoit  of  facts  In  this  case  It  ap- 
pears that  at  and  before  the  commencement 
of  this  suit  the  plaintiff  company  "had  con- 
tracted fbr  the  construction  and  erection  of 
the  lines  of  double-track  electric  street  rail- 
way alleged  In  Its  complaint  to  the  aggre- 
gate extent  of  about  15  miles,  Including  the 
construction  and  erection  of  the  same  upon 
the  streets  mentioned  In  the  complaint,  and 
that,  In  pursuance  thereof,  plaintiff  bad  In- 
curred UatHlItlps  to  the  amount  of  over  $100,- 
000;  that,  in  addition  to  the  constructton  of 
said  two  miles  of  donble-tradt  electric  street 
railway  described  In  the  comphiint,  said 
plaintiff  had  constructed  about  two  miles  of 
Its  lines  of  double-track  dectric  street  rail- 
way (ihmugh  almost  the  entire  portion  of  Its 
lines  described  In  the  compliUnt),  situated  In 
the  west  division  of  the  dty  of  Denver,  ex- 
cepting the  planting  of  poles  and  the  string- 
ing of  the  wires  thereon;  that  the  said  poles 
are  of  the  same  clam  and  character  as  other 
poles  planted  In  the  streets  of  said  city  of 
Driver,  used  for  the  carrying  of  telephone, 
electric  light,  and  otiiw  vires,  y»cwt -as  ito 
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height,  -which  was  considered  Immaterial  by 
the  court,  according  to  Its  own  statement; 
that  Oie  wires  along  which  the  electrlcltr  is 
to  be  transmitted  tor  the  pm-pose  of  propel- 
ling the  cars  ot  plaintiff  by  electricity  are  to 
be  strung  at  a  height  o£  irom  eighteen  to 
twenty  feet  above  the  surCace  of  the  street, 
at  an  average  height  higher  than  that  at 
which  some  of  the  arc  electric  li^ts  are 
strung  across  the  streets  In  said  city  of  Den- 
ver." Under  such  drcumatances  It  was  man- 
ifestly imjust  for  the  executive  cheers  of  the 
city  to  treat  the  plaintiff  company  or  its  em- 
ployes as  trespassers  for  proceeding  with  the 
work  of  constructing  the  electric  line  of  the 
plaintiff  company  through  the  streets  of  the 
city  already  occupied  for  that  purpose.  The 
company  had  expended  large  sums  of  money 
in  a  great  public  enterprise.  It  had  done 
this  upon  the  faith  of  the  express  action  of 
the  city  authorities.  The  use  of  the  streets 
for  such  purpose  had  received  legislative 
sanction;  that  is,  such  use  had  been  made 
lawful  when  supplemented  by  municipal  con- 
sent The  city  had  recognized  such  use  as 
lawful,  and  had  speclflcally  provided  the  way 
and  means  whereby  the  plaintiff  company 
should  proceed  with  Its  work  in  construct- 
ing its  electric  Unes,  so  that,  even  though  the 
original  grant  of  authority  may  have  been  in 
excess  of  the  chartered  powers  of  the  cityt 
BtiU  the  executive  officers  of  the  city  could 
not,  while  snch  mimidpal  consent  remained 
unrevolced.  Justly  deny  the  right  of  the  plain- 
tiff company  to  complete  the  work  already  be- 
gun, nor  treat  its  employes  as  trespassers 
for  prosecuting  such  work  under  the  circum- 
stances. Herm.  Estop,  p.  1363,  S  1222;  Ghis- 
by  T.  Morris,  18  N.  J.  Eq.  72;  Krelgh  v.  Chi- 
cago, 86  m.  407;  Union  Depot  Co.  v.  City 
of  St  Louis,  8  Mo.  App.  413;  Mutual  Union 
Tel.  Oo.  V.  City  of  Chicago,  16  Fed.  300;  Eas- 
ton,  S.  E.  &  W.  E.  P.  Ry.  Co.  T.  City  of  Eas- 
ton,  133  Fa.  St  505,  19  AtL  4S6;  People  T. 
Salomon,  54  111.  39. 

Coni^derlug  all  the  circumstances  of  the 
case,  our  conclusion  Is  that  the  suit  of  the 
plaintiff  company  should  have  been  sustain- 
ed as  against  the  mayor  and  chief  of  police, 
the  only  defendants  in  the  action.  The  for- 
mer opinion  Is  accOTdingly  withdrawn,  the 
judgment  of  afflrmance  is  vacated,  and  the 
judgment  of  the  district  court  is  reversed,  and 
the  cauise  remanded.  In  view  of  the  rehear- 
ing, neither  party  shall  recover  costs  of  the 
other  In  this  court  Reversed. 


RUSSELL  et  al.  v.  DANIELS  et  al.* 
{Court  of  Ai4>eals  of  C<^Drado.  28,  1894.) 

COVPBOHISB — COSBIDBKATION — RSTIVAI.  OV  JUDO- 

MKJJT. 

1.  An  a^ecment  not  to  appeal  from  a  judg- 
ment is  a  sufficient  cousideratioa  to  supptwt  an 
agreement  to  compromise  a  claim  against  the 
Judgment  creditor,  if  a  riftht  of  ai^ieal  exists, 

■  Rehearing  denied  September  24,  1894. 


or  If  thae  are  sufficient  grounds  for  a  belief  in 
its  existence 

2.  A  promise  to  comprcailse  a  daim  is  sup- 
ported by  sufficient  ooosideratlon  when  the 

Sromisee  thereby  gaffers  the  loss  of  another 
ebt 

3.  Where  one  firm,  in  consideration  of  its 
agreement  not  to  enforce  a  judgment  against 
another  firm,  exacts  an  agreement  effecting  a 
compromise  of  debts  in  the  power  of  the  other 
to  prosecute,  it  is  tfa«!«after  estopped  from  en- 
forcing  the  judgment. 

4.  Whne  a  judgment  has  stood  for  20 
years,  the  presumption  of  payment,  thongh  not 
conclusive,  will  prevent  its  revival,  when  sup- 
plemented by  evidence  of  a  compromise. 

Error  to  district  court,  Arapahoe  county. 

Action  by  William  B.  Daniels  and  another 
against  As  ah  el  Russell  and  another  to  revive 
a  Judgment.  Judgment  for  plaintiffs,  and 
defendants  bring  error.  Reversed. 

O.  Q.  lUchnuHid  and  B.  B.  JiAiiBon.  for 
plalntifls  In  error.  McNeal  &  Taylor^ 

for  defendants  In  error. 

BISSELL,  P.  J.  This  was  a  proceeding 
imder  cliapt^  19  of  the  Code  to  revive  a 
judgmoit  The  petition  contained  all  the 
requisite  averments  to  entitle  the  petitions 
to  maintain  the  proceeding.  From  it  and  the 
proof  it  appean  that  in  Octolser,  1874,  W.  B. 
Daniels  &  Co.  recovered  a  judgment  for  $150 
and  costs  against  Russell  &  Swlnk,  who  woe 
then  copartners.  In  the  Novembo*  following 
an  execution  was  Issued,  which  was  returned 
in  February  entirely  unsatisfied.  The  ivoof 
showed  that  at  this  time,  and  for  many  years 
aftmvards,  Rnss^  &  Swlnk  were  entirely 
solvent,  and  engaged  In  transacting  a  mer- 
cantile business  at  Rocky  Ford.  To  render 
the  controvei'sy  intdliglble,  something  of  the 
history  of  the  wl^nal  enit  must  be  stated. 
During  the  Inc^tlon  <Kf  the  matters  which 
formed  the  subject  of  the  original  action, 
Russell  &  Swink  mid  to  one  Sweeney,  on 
the  order  of  Sweeney's  agent  Stewart,  a  lot 
of  goods  which  were  used  In  and  about  the 
care  and  management  of  a  herd  of  cattle 
running  in  that  vicinity.  The  goods  were 
originally  charped  to  Sweeney,  although  or- 
dered by  Stewart,  as  the  foreman  of  the 
herd.  There  was  some  connection — though 
what  the  evidence  does  not  clearly  dlaclose 
—between  W.  B.  Daniels  &  Oo.  and  Sweeney, 
in  the  ownership  of  the  cattle.  Eltho-  Dan- 
iels &  Co.  were  jointiy  concerned  with 
Sweeney  in  the  ownership  at  the  time,  or 
else  negotiations  were  pending  between  the 
parties  with  reference  to  the  stock,  and  the 
title  thereto  snbsequ^tly  passed  to  Daniels 
&  Co.  This  is  of  small  moment  In  the  pres- 
ent discussion.  Russ^  &  Swink  had  bonght 
goods  of  Daniels  &  Co.,  for  which  they  had 
not  paid,  eridentiy  declining  to  setUe  on  the 
theory  that  their  claim  against  Sweeney 
should  offset  the  Daniels  &  Co.  account  The 
dispute  culminated  In  an  action  by  Daniels 
&  Co.  against  Russell  &  Swink  to  recover 
the  bill.  This  suit  was  brought  in  the  coun- 
ty court,  and  in  it  Russell  &  Swlnk  attempt- 
ed to  set  tv  aa  an  <rfbet  the  claim  vdileb 
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they  bad  against  Sweeney.  The  offset  was 
disallowed,  and  judgment  was  finally  entaed 
In  faTor  of  Daniels  &  Go.  for  the  amount 
stated.  It  is  impossible  to  determine  why 
the  two  accounts  were  not  balanced,  and  un- 
der the  recOTd,  as  now  presented,  we  cannot 
say  whether  the  ruling  of  the  court  was 
based  on  the  failure  of  Russell  &  Swink  to 
show  Sweeney's  authority  to  act  on  behalf 
of  Daniels  &  Co.,  or  whether  the  proof  was 
such  as  to  show  that  the  transacilon  origi- 
nally was  one  of  a  purdiase  and  sale  of  goods 
between  Sweeney  and  Ruasell  &  Swink, 
whereby  Daniels  &  Co.'s  promise  to  pay  was 
the  promise  to  pay  the  debt  of  another,  and 
the  proof  was  insufficient  to  establish  the 
liability.  At  all  events  the  set-off  was  de- 
nied. After  the  entry  of  Judgment,  Russell 
&  Swink  and  Daniels  &  Oo.  had  some  dlscns- 
idon  concerning  the  situation  of  the  two  ac- 
counts and  the  Judgment  entered,  and  com- 
menced negotiations  looking  to  the  satisfac* 
tlon  on  their  books  by  Russell  &  Swink  of 
the  claim  against  Sweeney,  in  consideration 
of  the  settlement  of  the  Judgment  which 
Daniels  &  Co.  had  obtained.  Russell  & 
S wink's  account  against  Sweeney  was  larger 
than  that  of  Daniels  ft  Co.  against  Russell 
&  Swink.  How  far  the  negotiation  was  ad- 
vanced by  reason  of  any  dealings  then  pend- 
ing or  concluded  between  Sweeney  and  Stew- 
art and  Daniels  &  Co.  concerning  the  cattle 
is  not  clear;  but  according  to  the  facts,  as 
found  by  the  court  and  stated  In  Its  findings, 
it  was  agreed  between  the  parties  that,  if 
Danl^  &  Co.  would  not  enforce  the  Judg- 
ment which  they  had  obtained  against  Rus- 
sell &  Swink,  RusseU  &  Swink  would  cancel 
their  account  against  Sweeney,  and  would 
not  appeal  to  the  district  court  ^om  this 
Judgment,  and  further  litigate  the  contro- 
versy on  other  evidence  which  they  might 
procure  concerning  the  matter.  The  court 
finds  the  agreement  and  its  terms,  and  that 
it  was  on  the  condition  that,  If  Daniels  & 
Co.  failed  to  notiry  Russell  &  Swink  within 
10  days  of  their  refusal  to  carry  out  the  set- 
tlement, It  should  be  taken  as  concluded, 
and  Russell  &  Swink  need  conc»n  them- 
selves no  further  about  the  Judgment  The 
conrt  finds  that  no  such  notice  was  given. 
It  further  appears  that  the  account  against 
Sweeney  fcH*  the  goods  sold  was  either 
charged  off,  or  the  claim  allowed  to  lapse, 
and  never  enforced  or  collected  from  Swee- 
ney, or  presented  to  him  for  payment  On 
these  facts  the  court  held,  as  a  matter  of 
law,  that  there  was  no  consideration  for  the 
agreement  between  the  parties  because  no 
right  of  appeal  lay  from  the  probate  court 
to  the  district  coiu-t,  and  that  the  agreement 
not  to  prosecute  the  appeal  constituted  the 
sole  consideration  for  the  settlement  If  it 
be  concluded  that  the  dlsti'lct  court  erred  in 
respect  of  its  dotenui nation  of  this  particular 
question,  or  If  it  be  concluded  that  there  was 
still  another  sufficient  consideration  to  up- 
hold the  promise  and  support  the  settlement 


of  Qie  accoonti,  the  jndctnent  most  be  re< 
versed. 

Under  the  act  concerning  the  revival  of 
Judgments,  snch  causes  are  triable  to  tiie 
court  which  hears  and  determines  the  ques- 
tion of  fact,  to  wit,  whether  the  Judgment 
remains  unsatisfied  In  any  part,  and,  on  its 
conclusion  respecting  this  proposition,  ri- 
ders the  Judgment  to  revive,  or  denies  the 
petition.  The  present  dalm  is  so  stale  and 
offensive  In  Its  antiquity  that  a  judgment  of 
revival  should  not  be  entered  unless  the 
court  Is  cleariy  satisfied  that  the  Judgment 
remains  impald.  As  against  claims  of  such 
ancient  origin,  the  presumption  of  payment 
Is  exceedingly  strong,  and  less  evidence  is 
requisite  to  Justify  the  court  In  refusing  to 
revive  so  old  a  judgment  than  is  necessary 
to  entitle  it  to  enter  a  judgment  in  an  orig- 
inal suit  between  the  parties.  Mercantile 
houses  like  Daniels  &  Co.  are  not  wont  to 
permit  Judgments  against  solvent  persons 
and  solvent  firms  to  remain  unsatisfied  and 
unenfwced  for  a  period  of  years.  If  their 
claim  be  just  and  collectible.  It  is  quite  pos- 
sible that  the  present  attempt  to  enforce  this 
Judgment  may  be  the  result  of  a  change  In 
the  personnel  of  the  old  firm  of  Daniels  & 
Co.,  and  that  the  facts  concerning  the  trans- 
action are  not  within  the  knowledge  and 
recollection  of  the  firm,  as  now  constituted. 
"We  do  not  intend  to  hold  that  the  absolute 
presumption  of  payment  which  arises  as  a 
matter  of  law  after  the  lapse  of  the  time 
which  may  be  prescribed  by  some  statute  ex- 
ists in  the  present  case,  but  simply  that  the 
length  of  time  is  such  that  the  presumption 
will  aid  proof  which  may  be  more  limited, 
perhaps,  than  would  be  absolutely  necessary 
to  entitle  the  court  to  render  a  judgment  in 
an  original  action  based  on  the  same  facts. 
There  Is  considerable  contrariety  of  opinion 
in  the  decisions  as  to  what  constitutes  a  bar 
In  an  action  of  this  sort  Most  states  have 
a  statute  on  the  subject  Other  states  have 
established  a  rule  of  Judicial  construction 
which  has  been  followed  so  that  It  may  be 
deemed  settled.  Yamell  v.  Moore,  3  Cold. 
173;  Baker  v.  Stonebraker,  36  Mo.  338;  An- 
gell  V.  Martin,  24  Kan.  334;  Smlthpeter  v. 
Ison,  4  Rich.  Law,  203.  Colorado  has  no 
statute,  and  the  only  act  which  may  be  said 
to  bear  on  it  is  section  197,  Gen.  St.  1883, 
which  adopts  the  common  law  of  England, 
in  so  far  as  it  is  applicable  to  questions  not 
covered  by  positive  legislation.  Under  this 
act  it  could  not  be  adjudged  that  the  conclu- 
sive preauniptlon  which  follows  the  lapse  of 
time  may  be  indulged  In.  We  have  already 
suggested,  however,  if  there  be  proof  in  the 
case  of  an  agreement  between  the  parties 
which  can  be  held  a  sufllclont  consideration 
to  uphold  the  compromise  and  prevent  the 
enforcement  of  this  very  stale  judgment,  a 
court  would  naturally  feel  itself  quite  at  lib- 
erty to  regard  the  cvldeuce  In  tiiat  direction 
as  quite  persuasive,  and  to  regard  with  con- 
siderable indulgence  an^  slight  ^^'^^^^^^ 
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concerning  the  terms  of  the  alleged  com- 
promise. 

We  do  not  accept  the  court's  conclusions 
respecting  the  right  of  appeaL  The  matter 
la  not  one  of  any  consequence  to  the  profes- 
sion, and  what  we  decide  concerning  the 
light  of  appeal  In  1874  is  not  likely  to  be  a 
matter  of  any  future  Interest  to  other  liti- 
gants. It  is  not  probable  that  any  oth^ 
case  will  arise,  calling  for  a  construction  of 
the  statutes  on  the  subject.  We  shall  there- 
fore not  discuss  the  question  with  that  full- 
ness which  would  he  essential  if  we  wa-e 
establishing  a  preced«it  It  will  be  enough 
to  refer  to  the  decisions  and  the  law,  and  to 
state  our  general  Judgment  coacerning  the 
mattar.  Gen.  Laws  Colo.  T.  1872,  p.  105; 
Id.  1874,  p.  217;  Rev.  St.  Colo.  1868.  p.  !S27. 
These  acts,  together  with  the  act  of  congress 
approved  May  4,  1870,  which  Is  referred  to 
In  the  case  of  McClure  t.  Sanford,  3  Colo. 
514,  cover  the  matter  of  appeals,  and  Juris- 
diction of  the  probate  and  district  courts  of 
the  territory.  In  general  it  may  be  said  that 
the  right  of  appeal  originally  lay  from  what 
was  then  termed  the  "probate  courts"  of  the 
territory  to  the  district  court,  and  that  the 
latter  heard  and  tried  the  case  in  very  much 
the  same  fashion  as  district  courts  now  hear 
and  determine  such  appeals  when  they  are 
taken  from  our  present  county  courts.  The 
act  of  1872  imdoubtedly  gave  the  right  of 
appeal  In  all  cases.  That  of  1874  attempted 
to  »cept  the  county  of  Arapahoe  from  the 
operation  of  the  antecedent  law.  ami  to  take 
away  the  right  of  appeal  In  that  county. 
The  law  seems  not  to  have  been  effectual  for 
the  purpose.  The  limitation  upon  the  pow- 
er of  the  territorial  legislature  to  affect  the 
lights  granted  in  the  organic  act  and  the 
amendments  thereto  by  congress  was  very 
early  considered  in  tbe  state.  Cass  y.  Davis, 
1  Colo.  43;  McClure  t.  Sanford,  supra;  Steb- 
blns  T.  Anthony.  6  Colo.  273.  These  adjudi- 
cations lead  us  to  conclude  that  at  the  time 
this  Judgment  was  rendered.  In  1874,  there 
was  a  right  of  appeal  ftora  the  probate  to 
the  district  court  in  Arapahoe  county.  The 
question  as.  to  the  force  and  effect  of  the  act 
of  1674  was  of  such  great  doubt  that  If,  as 
the  court  found,  Bussell  &  Swink  were  as- 
serting a  right  to  appeal,  which  they  agi-eed 
to  forego  In  case  the  suit  was  adjusted,  It 
was  a  contention  for  which  there  was  a  rea- 
sonable ground,  and  on  which  even  lawyers 
might  possibly  differ;  so  that  the  precise  de- 
termination of  this  quMtlou  Is  not  absolute- 
ly essential  to  support  our  conclusious.  We 
think,  however,  that  the  right  of  appeal  ex- 
isted. If  It  did  not  exist,  there  were  reason- 
able grounds  to  believe  It  to  exist;  and.  even 
though  it  might  he  ultimately  adjudged  that 
Russell  &  Swlnk  did  not  have  the  right,  yet 
the  matter  was  Involved  In  so  much  uncer- 
tainty that  the  agreement  not  to  take  an  ap- 
peal might  operate  as  a  sulllclent  considera- 
tion to  uphold  the  settlement  of  the  disputed 
dalm.  Hewett  t.  Ourrier,  63  Wis.  imo,  2S 


N.  W.  884;  Bellows  v.  Bowles,  55  Vt  301; 
Miller  v.  Hawker,  6Q  lU.  185;  Clark  v.  Turn- 
bull,  47  N.  J.  Law,  2G5;  Rector  v.  Teed,  120 
N.  Y.  583,  24  N.  E.  1014. 

There  is  still  another  baalB  on  which  the 
court  might  well  adjudge,  should  It  find  the 
requisite  facts,  that  there  was  a  sutlicient 
consideration  moving  between  the  parties  to 
make  the  agreement  operative  to  estop  Dan- 
iels &  Co.  to  enforce  the  present  Judgment. 
The  condusion  at  which  the  trial  court  ar- 
rived concerning  the  preceding  legal  proposi- 
tion may  have  led  It  not  to  weigh  and  con- 
sider the  evidence  with  much  care  with  ref- 
erence to  tbe  theory  now  under  discussion. 
A  detriment  and  a  loss  to  one  Is  as  much  s 
valuable  consideration  as  a  profit  or  a  bene- 
fit to  the  other.  There  Is  evidence  in  the  rec- 
ord which  tends  to  show  that,  after  this 
agreement  was  entered  into  between  Russell 
&  Swlnk  and  Daniels  &  Ca,  the  formra  firm 
charged  off  the  account  against  Sweeny, 
and  never  afterwards  attempted  to  cnforee 
or  coUect  It,  If  this  was  done  la  pmaniaiioe 
of  the  agreemmt  betwe^  the  two  firms,  u 
contoided  for  by  Knssell  &  Swlnk.  and  that 
firm  ultimate  lost  Its  account  ojsaliut 
Sweeny  by  reason  of  tiielr  rdlance  on  Dan- 
iels &  Oo.*8  promise  not  to  enCiHVe  the  Judg- 
ment against  them,  this  of  Itself  wouUl  he  a 
sufficient  detriment  to  Rnss^  A  Swlid:  to 
furnish  a  good  conslderatlw  toe  the  iwtmilae 
of  Daniels  &  Co.,  who  would  thercaftw  be 
estopped  to  enforce  their  Judgment  against 
the  cHiglnal  debtors.  It  cannot  be  true  that 
•where  a  compromise  of  two  dainu  IB  tihns 
agreed  upon  between  the  parties,  and  one  of 
the  promisors  thereby  snl^s  the  loss  of  our 
other  debt,  the  two  promlfles  shaU.  not  fur- 
nish a  snffldent  consideration,  one  for  tbe 
other,  and  be  operative  to  defeat  tbe  right  ot 
one  of  the  parties  to  enforce  bis  daim. 

It  Is  our  conduBltm  that  the  right  of  ap- 
peal lay,  and  ttie  executed  agreement  not  to 
exerdse  It  fmmishea  a  snffldcait  conBldK«- 
tlon  to  make  the  compromise  a  valid  one  as 
against  the  Danl^  &  Go.  ^dgmmt.  We 
likewise  conclude  that.  If  the  court  shall  find 
the  facts  concerning  the  disposition  of  Ihe 
Sweeney  claim  to  be  as  Indicated  by  tbe 
IHVsent  record,  this  conclusion  would  estab- 
lish the  existence  of  anoth«*  sufficient  con- 
sideration to  upb<dd  the  settlement.  The 
Judgment  will  be  reversed  and  tiie  cause  re- 
manded. Reversed. 


ASPEN  WATER  &  LIGHT  CO.  t.  CITT  OF 

ASPEN.' 

(Court  of  Appeals  of  Colorado.   March  26, 
18&4.) 

COKPOKATJON9~-lNroMPLBTE  OBaAXICATIOX'— 

Powers, 

A  corporation  which  has  issued  no  stock, 
and  has  received  no  stock  sabscription,  has  no 

■  KeheariDg  denied  8wtemlMr>28;  1884. 
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power  to  contract,  and  a  grant  of  frsndilMa  to 
it  Itj  a       Is  lnoi)eratiT& 

Appeal  from  district  court,  Pitkin  county. 

Action  by  the  Aspen  Watw  &  Light  Com- 
pany against  the  city  of  Aspen  to  recover 
dau\ages  for  breach  of  contract  Judgment 
for  deftaidant    Plaintiff  appeals.  Affirmed. 

James  M.  Downing,  Porter  Plumb,  and  Jo- 
aesHk  W.  Taylor,  for  appellant  WUUam 
O'Bclen,  t<nr  appellee 

BISSBUi,  P.  J.  The  tndnatry  of  eounael 
has  not  mieartbed  a  preeedoit  for  an  acUoo 
resembling  this,  In  some  of  Its  phases.  The 
dty  conned  of  Aepen  paaeed  an  orcUnanoe 
pnrpwting  to  grant  to  the  Aqiai  Wn-ter  A 
lAgbt  Ocnnpanr  the  esdnalTe  rl^t  to  fumlah 
water  and  ll^t  to  tb»  lAtj,  and  then  attempt- 
ed, accordlag  to  the  platntUTs  contention, 
to  modify  and  repeal  the  franchise.  The  suit 
te  for  the  damages  resulting  from  this  al- 
leged legislative  action.  Numerous  questions 
are  raised  and  discussed,  but,  aa  the  claims 
«C  the  appellant  mnat  be  adversely  adjudged 
on  two  grounds,  no  other  proposition  will  be 
determined,  and  only  Inddenta!  refranioe,  If 
any,  wlU  be  made  to  the  other  contentions. 

During  the  winter  of  18S4-85,  a  half  dozen 
gentlemen,  who  may  be  left  unnamed,  de- 
vised a  plan  to  fumieh  the  city  of  Aspen 
with  water  and  electric  ll^^ts.  In  farther^ 
ance  of  the  scheme)  on  tlie  27th  of  Febmary, 
188&,  tbey  prepared  articles  vf  incorporation 
dertgftBd  to  tncurporate  the  A^en  Water  & 
light  Ocnnpany.  It  will  be  assomed  that 
the  parties  compiled  with  the  atatnte  in  flie 
execution  and  record  of  the  c«liflcate,  for 
there  is  notidng  In  the  ivoof  tending  to  Bbow 
otherwise.  Omcurrently,  aii  ordinance  was 
Introduced  in  the  common  cotmcU  of  the  city, 
which  granted  to  this  company  the  right  to 
maintain  and  iqwnite  the  works  necessary  to 
distribute  XTAtex  and  lifj^ts  to  the  cttlsens. 
The  grant  was  foe  a  term  ot  2u  years,  and 
the  ordinance  contained  all  of  the  usual  pro- 
▼iatona  8I^^l08ed  to  be  necessary  safegnards 
to  protect  the  municipality,  and  to  limit  and 
define  the  rights  ot  the  cwporatlon.  Nothing 
fnrther  need  be  stated  ooncemlng  It  It  was 
alleged  and  proven  tiut  this  ordinance  was 
passed  with  doe  observance  of  the  conditions 
and  limitations  prescribed  by  the  General 
Statutes,  and  by  the  vote  of  a  majority  of  all 
the  persons  elected  to  the  conncll.  It  will  be 
assumed,  tar  the  purposes  of  this  decision, 
that  the  ordinance  was  valid  and  became  a 
law.  It  i«t>vlded  that  within  10  days  from 
the  time  It  was  ratified  by  a  vote  of  the  peo- 
ple the  company  should  commence  active  op- 
erations for  the  construction  of  the  works 
according  to  the  specified  plan,  ond  file  a 
bond  \o  protect  the  city  against  any  breach 
of  the  agreement  or  disregard  of  the  limlta- 
lions  of  the  act.  The  vote  was  an  affirmative 
one.  and  the  promoters  at  once  commenced 
what  In  Uielr  proofs  and  arguments,  are 
called   "operations."   The  contracts  were 


Umited,  and  the  amount  of  work  done  was 
exceedingly  smalL  The  -reaami  of  this  Is 
very  plain.  Early  In  April  a  controversy 
sprung  up,  which  ^tended  to  the  cltlsens, 
the  m«nb»s  of  the  council,  and  the  applt 
cants  for  the  right  to  furnish  water  and 
light  What  tbe  council  did  la  left  in  a  Uttle 
obscurity.  On  A^  iSOx  a  resolntltni  was 
otfoed  to  forfeit  the  franchise.  It  was  In- 
effectual for  legal  purposes,  iate  It  was  not 
adopted  by  a  ma](»ity  of  all  the  members 
elected.  Its  furtiier  conslderatton  may  there- 
fore be  dismissed.  On  tba  Ifith  of  April  a 
motion  was  made  In  the  conncU  to  adopt  an- 
other Mdlnance  anthorldng  a  contoact  with 
the  TOter  and  light  company.  This  evident- 
ly omitted  a  part  of  the  provisions  of  the 
wiglnal  act  Jnat  what  this  latter  ordinance 
was,  the  scope  of  the  amendmrait  or  bow  It 
varied  fnun  tiie  original.  Is  not  apparent 
from  tbe  proof,  nor  la  the  dalm  of  counsel 
concerning  It  made  evident  by  their  argu- 
ments. The  complaint  undoubtedly  charges 
that  the  dty  ntfuaed  to  ptf mlt  the  company 
to  4»n8trDct  its  works;  avers  that  it  notified 
them  it  would  not  carry  out  its  agreemoit, 
attempted  to  r^wel  the  ordinance,  and  to 
contract  with  another  corporation.  There 
was  no  evidence,  however,  offered,  to  show 
any  resclsslim  by  the  dty,  other  than  the 
motion  of  Ai^ll  16tb,  which  haa  been  stated. 
Evidence  waa  Introduced  which  tended  to 
prove  that  after  the  passage  of  the  resolu- 
tion. In  April,  one  of  the  principal  twomotm 
returned  to  the  city,  and  started  with  a  force 
of  men  to  dig  on  the  street  This  was  stop- 
ped 1^  the  mayw,  but  for  reastms  which  are 
not  disdosed.  Wwk  was  never  afterwards 
resumed.  In  April.  1880,  the  company 
brou^t  this  action  to  recover  damages. 
These  facts  were  diclted  to  suppwt  the  con- 
trition Uiat  the  plaintiff  had  acquired  cer- 
tain rights  by  virtue  of  the  ordinance  which 
bad  been  Infringed  by  the  subsequent  pro- 
ceedings of  the  council.  It  was  claimed  tho 
city  authorities  repealed  the  ordinance,  and 
rescinded  a  contract  of  date  March  21st,  be- 
tween the  city  and  the  company,  to  supply 
wata  and  lights  at  an  agreed  price.  To 
further  sustain  a  recovery,  and  evidently  as 
an  essential  part  of  It,  a  large  amount  of  evi- 
dence was  offered  to  the  point  that  all  the 
promoters  of  the  enterprise  were  men  of 
abundant  capital,  and  bad  ample  means  to 
I)erform  the  contract  The  proof,  however, 
was  limited  to  the  financial  ability  of  the 
promoters,  and  in  no  manner  tended  to  show 
that  the  company  itself  was  poesessed  of  any 
means,  or  had  in  its  treasury  any  funds, 
which  could  be  used  for  these  purposes.  It 
was  shown  tliat  the  treasury  was  empty,  and 
that  no  stock  had  ever  been  subscribed  for  or 
been  Issued.  Judgment  went  for  the  defend- 
ant. The  record  has  been  thus  fully  stated 
that  the  force  and  effect  of  the  situation  of 
this  company,  and  the  position  which  the 
court  takes  concerning  it  may  be  thoronghlv 
apiffeciated.  . 
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In  an  action  between  Indlvidnala,  where  the 
gravamen  of  the  suit  Is  a  breach  of  a  con- 
tract, to  support  the  recovery  of  substantial 
damages  the  agreement  must  api>ear,  eltbtf 
prmnmptlvelr  or  by  proof,  to  have  been  en- 
tered Into  between  persons  competent  to  con- 
tract, and  performance,  or  its  legal  equlya- 
leut,  must  be  established.  There  was  mani- 
fest failure  In  this  case  as  to  the  first  dement 
of  this  proposition.  A  corp(vatlon,  in  Colo- 
rado, is  nodoubtedly  a  creature  of  the  statute. 
To  create  it,  the  statntcoy  requirements  must 
be  followed,  and  all  the  prescribed  foruuu- 
Itles  which  relate,  to  the  essentials  of  cor- 
porate  exist^ce  must  unquestionably  be  ob- 
served. Thus  far,  it  may  be  conceded,  the 
plaintiff  has  gohe  with  its  proof.  The  c^ 
tiflcate  of  Incorporation  was  offered  in  evi- 
dence,  and  received  without  objection;  and 
if  the  execution  of  that  papw,  ex  vigore,  gave 
breath  and  life  to  the  corporate  entity,  it 
might  be  conceded  that  the  Aspen  WaUt  & 
Li^t  Company  was  competent  to  contract, 
and  possessed  of  power  to  sue  and  be  sued. 
It  is  quite  possible  that.  If  the  corporate  char- 
acter had  not  been  otherwise  attacked  than 
by  the  general  denial  contained  in  the  an- 
swer, the  legal  presumptions  flowing  from 
the  production  of  the  certificate  would  have 
sufficed  to  enable  it  to  maintain  the  suit.  It 
is  lUiewise  possible,  where  a  city  contracts 
with  a  corpwation,  it  may  t>e  estopped,  in  a 
suit  upon  that  contract,  to  deny  the  corporate 
character.  The  application  of  this  principle, 
however,  can  only  concern  the  written  agree- 
ment between  the  city  and  the  company,  by 
which  the  city  agreed  to  take  a  certain  num- 
ber of  lights  and  a  certain  amount  of  water, 
and  pay  a  specified  price  for  the  service.  It 
is  not  plain,  and  may  well  be  doubted,  wheth- 
er this  latter  principle  can  be  involved  In  a 
suit  brought  by  a  corporation  against  a  city 
to  recover  damages  sustained,  if  at  all,  by 
Uie  repeal  of  an  ordinance  granting  certain 
rights  and  privileges  to  the  complaining 
party.  Ever  since  the  principle  was  first 
enunciated  by  the  supreme  court  of  the  Unit- 
ed States  that  when  a  legislative  body  has 
granted  a  obarter  which  confers  certain 
rights  and  privileges  upon  a  corporation, 
and  contains  elements  of  a  contract,  the  sov- 
a-elgnty  may  not  repeal  It,  and  thereby  vlo- 
late  the  contract  which  it  contains,  there  has 
been  a  reluctance  on  the  part  of  the  courts  to 
extend  the  principle  to  cases  not  strictly  with- 
in the  terms  and  limits  of  that  adjudication. 
Some  courts  have  decided  that  where  a  corpo- 
ration is  in  existence  prior  to  the  time  of  the 
grant  of  the  privilege,  and  the  right  conferred 
simply  relates  to  the  use  of  the  streets  of  a 
city,  or  the  construction  of  bridges,  or  the 
establishment  of  ferries,  such  grants,  if  not 
indefinite  in  their  character,  will  be  token  to 
be  licenses  which  are  the  subjects  of  rescis- 
sion, and  not  to  fall  within  the  principle  of 
■he  Dartmouth  College  Case.  In  one  sense, 
of  course,  ordinances  of  this  description  con- 
tain certain  contractual  elements  which  the 


courts  recognize  and  enforce;  but;  where  the 
breach  alleged  Is  charged  to  come  from  the 
repeal  of  the  act  by  the  l^lalative  body,  the 
doctrine  of  estoppel  cannot  be  invoked  to 
prevent  the  city  from  contesting  the  corpo- 
rate existence  of  the  company  brInglBg  the 
suit  Whatever  may  be  the  general  rule  of 
law  which  determines  the  extent  of  the  is- 
sue made  by  the  allegation  of  corporate  char- 
actor  and  a  genool  denial  of  the  averment, 
the  plaintiff  in  the  prvamt  salt  settled  the 
matto-  by  Ita  own  proof.  Becognizlng  the 
necessity  to  show  a  readiocaa  and  ability  to 
perform,  much  evldoice  WM  put  la  to  show 
the  financial  status  of  the  pRnuotors.  WhUe 
giving  evidence  on  this  mbject,  one  of  them 
testified  that  all  the  promoters  were  pos- 
sessed of  ample  means;  but  there  was  no 
money  in  the  treasury  of  the  company,  and 
the  corporation  bad  Issued  no  stock,  at  the 
time  of  the  passage  of  the  alleged  ordinance, 
the  taking  of  the  vote  of  the  people,  nor  up 
to  the  time  of  the  trial,  on  the  12th  of  May, 
1882,— more  than  sevoi  years  after  the  do- 
ing of  the  things  stated.  Anotha  witness 
testified  that  they  bad  never  Issued  a  parti cie 
of  atock,  and  never  Intended  to.  There  was 
no  proof  made  of  any  stock  subacrlption,  or 
of  the  existence  of  any  agreement  to  take 
certain  stock,  or  any  specified  interests  In  the 
enterprise,  nor  evidence  given  of  any  contract 
between  the  parties  which  would  moke  them 
Joint  hold«*s  of  the  stock  of  the  company 
when  issued.  Under  these  clrcnmstancea  the 
importance  of  the  suggestion  that  both  par- 
ties to  an  agreement  must  be  competent  to 
contract  becomes  appar^t  In  this  state,  as 
In  most  others,  corporations  are  organized  un- 
der a  general  statute.  We  are  not  concerned 
with  all  the  limitations  and  conditions  an- 
nexed to  the  right,  whether  for  the  benefit 
of  the  body  or  the  protection  of  the  pnUic 
The  first  Important  step  to  be  taken  Is  the 
preparation  and  record  of  the  pre8crll)ed  cer- 
tificate. It  would  be  unhesitating  conced- 
ed that  such  a  certificate,  containing  what- 
ever was  directed  by  the  act,  must  be  exe- 
cuted by  the  persons  Interested,  and  filed  in 
the  officers  named.  When  this  certificate  Is 
executed  and  filed,  it  may  be  true  that  for 
some  purposes  the  corporation  has  an  exist- 
ence. The  extent  of  the  corporate  authority, 
under  these  circumstances,  need  not  be  in- 
quired about,  for  the  case  does  not  disclose 
the  performance  of  other  essential  corporate 
acts.  According  to  the  present  record,  all 
the  promoters  ever  did  was  to  execute  the 
certificate. 

It  only  remains  to  determine  the  legal  con- 
sequences which  fiow  from  the  failure  to 
complete  the  organization  by  the  preparaticm, 
issue,  and  sale  of  stock.  In  some  states  the 
genital  Inc(n*p(ntitlon  act  provides  that  up<Hi 
tlie  filing  of  the  certificate  the  persons  wbo 
sign  it,  and  th^r  successors,  shall  become  a 
body  corporate,  and  be  invested  with  certain 
powers.  But  even  in  a  case  like  that  the 
aatb(»ltle8  hold  that  It  onl7  thereby  becomes 
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4  quasi  corporation.  Invested  posslblr  with 
certain  powers  for  cutaln  limited  purposes. 
In  reullty  It  becomes  a  corporation  only  In 
name.  It  fs  universally  agreed  that  a  corpo- 
ration cannot  exist  without  etockholdera  or 
membo^  As  said  by  the  learned  Oommls* 
«Ioner  Pattlson  In  Arkansas  Rlrer,  Town  ft 
<;aDal  Co.  T.  Farmo-s'  Loan  &  Trust  Oo.,  13 
Cola  S87,  22  Pac.  054,  "wlthont  organlsatloii 
and  members,  without  officos  and  stockhold- 
«>,  ■  corporation  la  but  a  naked  body."  1 
Mor.  PrlT.  C«pi  I  S3.  We  am  Ham  oonfronted 
-wltli  thia  situation:  Goncedla;,  ex  gratia, 
that  the  Aspen  Water  ft  Light  Company  bad 
•n  eodstence  on  the  27tb  of  Felvnary,  1886, 
And  was  possessed  of  snffldent  oorporate  csr 
padty  to  render  the  grant  contained  in  the  or- 
dinance opemtlTe  to  vest  In  that  company  tiie 
rights  ttxpressed  when  the  (wguilsatlon 
sboold  tw  comi^ete,  It  remains  tme  tiiat  at 
the  time  of  the  alleged  breach,  and  the  bring- 
ing «f  Uie  salt,  the  grant  had  not  become 
'OpentlT&  Knee  the  grant  ran  t»  sa  entity 
not  then  In  esse.  It  may  be  doubted  whether 
It  conld  be  tendered  effecttre  by  sabseqnMit 
Urtb.  This  dlfflcnlt  question  need  not  be 
adjudged.  The  entity  never  was  bom.  and 
tamee  the  grant  nevw  took  effect  The 
aereeraent  of  Blarch  Slat  is  subject  to  tbe 
same  difflcnltles.  It  purports  to  have  been 
eaceented  by  the  town  of  Aspen  through 
Hooper,  its  mayor*  and  ttfe  Aspen  Water 
ft  JEil^t  Company,  by  Wilson,  itt  snalOmt, 
attested  by  deary,  its  secretsiy.  Tba  com- 
pany never  had  any  legal  president  and 
nerar  had  any  legal  secretazy,  and  oonse* 
qnently  the  so-called  contract  was  never  ex- 
ecuted. The  statnte  ivorldes  (Geo.  St  1883, 
M  242-244)  that  the  corporate  powers  shall 
be  eKodaed  by  a  board  of  directors  or  tma- 
tMs,  who  must  be  stoAhoIders  of  tiw  com- 
pany, and  from  which  body  a  president  may 
be  elected.  This  Is  a  statutory  limitation  up- 
on the  corporate  power,  and  the  governing 
body  must,  according  to  that  statute,  be  com- 
posed of  shardioldas,  and  Uie  ^esfdent  can 
only  be  rendered  competent  by  possessing 
tbs  same  statutory  qnaUficatlon.  Since  It  Is 
tme  that  no  stock  was  evo*  subaertbed  for 
or  tasued  hf  tbls  company,  and  no  agreement 
was  established  which  oUIgated  the  pro- 
mote for  the  stock  of  the  company  so  that 
they  might  be  takni  to  be  joint  owners  of  all 
of  It,  it  ttollows  that  there  never  wss  any 
board  of  dlrectm  competent  to  make  a  con- 
tract,  not  any  parsons  who  could  execute  an 
agreement  for  the  company.  Undtf  these 
drcumstances,  one  of  the  flrat  essoitlals  of 
a  Talld  contract  Is  absolutely  wanting. 
There  was  not  at  the  date  of  the  alleged 
lH«acli,  and  therB  Is  not  at  the  present  ttmo^ 
any  such  corporation  as  the  Aspen  Water  & 
Light  Company.  What  the  rights  of  the 
promotes  may  be,  if  any,  to  not  before  us 
for  consideration.  The  siUt  was  not  brought 
by  them,  or  In  their  behalf,  but  In  the  name 
and  on  behalf  of  a  corporation  without  a  le- 
gal cjdatenceb  Having  establish^  this  fact 


by  their  own  proof,  Its  legal  results  may  be 
Invoked  by  the  app^lee  to  maintain  the 
Judgment  entered  In  Its  own  favor. 

An  equally  Insuperable  difficulty  springs 
from  the  second  consideration  suggested,  to 
wit,  the  necessity  of  proof  of  performance 
or  Its  legal  equivalent  It  would  be  foUj, 
and  a  waste  of  time,  to  attempt  to  statb 
what,  under  all  dTcnmstances,  would  amount 
to  perfra-manee,  <nr  what,  under  otbws,  woulA 
be  held  to  be  Its  legal  equivalent  wh«e  tme 
of  the  parties  showed  a  wllUngness  and 
readiness  to  perform,  and  thwe  was  a  re- 
fusal by  the  other.  The  proof  in  this  case 
demonstrates  that  the  Aspen  WeUr  ft  Light 
Company,  as  such,  never  either  performed  ot 
tended  iwrformance,  or  was  ever  able  to 
discharge  any  part  or  portion  of  its  side  of 
the  contract  The  record  is  barren  of  evi- 
dence ahowlng  any  act  by  the  Aspen  Water 
ft  Light  Company,  other  than  what  posslbl} 
may  be  called  Its  act  In  the  filing  of  the 
cwrtiflcate  ot  Incorporation.  Beyond  tiiat  It 
did  nothing.  It  new  laM  pipes,  strung 
wires,  dug  ditches,  broui^t  wato-,  built  an 
electric  plant  or  took  any  substantial  steps 
In  any  of  these  directions.  Its  work  ceased 
with  the  filing  of  the  [»per.  The  reotnrd 
contains  mnch  testimony  which  tended  to 
show  that  after  the  passage  of  the  ordlnanoe, 
and  the  execution  of  the  alleged  agreement 
of  the  21st  of  March,  the  promoters  of  the 
enterprise  made  some  contract  looking  to  the 
purchase  of  an  electrical  plant  some  pro- 
Tlslon  with  refownce  to  the  supply  ot  water, 
and  did  a  very  coniriderable  amount  of  work 
with  reCerecce  to  the  Initiation  and  ivotec- 
tlon  of  water  rights  essential  to  the  cnn- 
l^ete  pofOTmance  of  the  oontemplated 
scheme.  One  of  the  principal  promoters  at- 
tempted  to  do  a  little  vork  on  the  streets, 
and  continued  it  until  interrupted  Xny  the 
mayor.  The  importance  and  slienlflcaaee  of 
this  proof  Is  not  appr^ended.  What  woidd 
hare  been  the  rights  of  the  Aspen  Water  A 
Light  CoDipBiiy.  had  they  completed  their 
corporate  organization,  built  the  plant  and 
tendered  performance,  need  not  be  consid- 
ered, for,  as  a  corpcHatbHi,  It  did  nothing. 
What  the  rlgfate  and  r«nedies  of  the  pro- 
moters might  hare  been  if  the  suit  had  been 
brought  on  thetar  behalf,  to  recover  the  dam- 
ages which  they  sustained  by  reaaon  of  their 
c(Hitract3  and  expenditures,  may  likewise  be 
left  undetermined.  The  suit  was  not  toonght 
on  flieir  behalf,  and  the  proof  with  respect 
to  these  matters  which  th^  offered,  and 
which  the  court  received,  was  totally  inad- 
missible to  support  a  recovery  by  the  Aspen 
Water  ft  Light  Oominny.  nua  demon- 
strates that  there  was  neither  performance, 
tendw  of  perfnrmance,  nor  abiUty  to  pa- 
tana,  on  the  part  of  the  Aspen  Water  ft 
Light  Company.  If  all  the  proof  offered  and 
found  in  the  record  bad  been  admissible  in 
the  present  suit  and  was  to  be  considered 
In  the  determination  <rf  the  Issues,  It  would 
remain  true  that  the  Aspen  Watec.  ft  Light 
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Oompaoy  prored  no  cause  of  action  ac- 
cruing to  It  because  of  tlie  breach  of  any 
contract,  or  the  passage  of  any  ordinance  by 
tbe  city  of  Aspen. 

Many  efrors  are  assigned  on  the  Instruc- 
tions wblch  the  court  g^ve.  Since  the  plain* 
tiff  could  not  sustain  a  judgment  mi  the 
proof  which  he  produced,  such  arora  will 
not  warrant  a  remsal.  Hoagland  t.  Col^ 
18  Goto.  426,  88  Pac.  ISl.  The  Judgment  to 
right  The  company  was  not  entitled  to  re- 
conr,  and  the  Judgment  wlU  be  affirmed. 
Affirmed. 

THOMSON,  X,  did  not  sit  tn  thto  casa 


LAWSON  et  al.  v.  THOMPSON.- 

(Supreme  Court  of  Utah.    July  27.  1891.) 

Rbai^Kstatb  Aoe«t— Action  pok  Cohiiibsioiis— 
Dbvensss — Fraud. 

1.  D^endant  employed  plaintiff  to  sell  cet- 
t»in  land  at  a  certain  price,  and  promised  to 
pay  him  a  commission.  A  week  thereafter, 
plaintiff  procured  a  purchaser,  and,  without 
written  authority,  executed  to  him  a  contract 
In  defendant's  name,  and  advanced  to  the  pur> 
chaser  hia  check  for  $200,  to  enable  the  latter 
to  make  a  part  payment.  The  check  was  hand- 
ed to  defendant,  and  he  was  told  that  plain- 
tiff had  sold  the  land.  He  did  not  offer  to  re- 
turn the  check,  and  expressed  to  the  purchaser 
his  Batlsfaction  with  the  sale.  TEe  purchaser 
tendered  the  price  to  plaintiff,  as  agent  for 
defendant,  and  demanded  a  deed,  which  was 
refused  hj  defendant.  Held,  that  i^alntiff 
could  recover  his  commission. 

2.  Where,  in  an  action  by  an  agent  for 
commissions,  fraud  in  the  sale  is  not  pleaded, 
and  there  is  no  evidence  thereof,  an  instruc- 
tion that,  if  the  agent  acted  in  his  own  inter- 
est or  in  that  of  the  purchaser,  he  cannot  re- 
cover, is  prop«-Iy  refused. 

3.  The  mere  fact  that  an  agent  employed 
to  find  a  purchaser  for  land  advanced  to  the 
parcbaser  money  to  make  a  part  payment  does 
not  prevent  a  recovery  of  his  commission  from 
the  vendor. 

4.  Hot  does  the  fact  that  he,  without  au- 
thority, executes  a  contract  of  sale  In  the  name 
of  the  vMdor,  prevent  such  recovery,  where 
the  contract  li  snbseQuently  ratified  by  both 
tim  vendor  and  vendee. 

Appeal  from  district  court,  third  district; 
before  Justice  G.  W.  Bartch. 

Action  by  A.  F.  Lawson  and  another  against 
Alfred  Thompson.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Brown  &  Henderson,  for  appellant  Ben- 
nett, Marshall  &  Bradl^»  for  respondwts. 

HIXER.  J.  This  cause  was  brought  In 
the  district  court  by  the  plaintiffs  against  the 
defendant  to  recover  commission  as  real  es- 
tate brokers  In  Salt  Lake  City.  Plalntltb 
claim  that  on  or  about  September  1,  iS8S), 
the  defendant  employed  them,  as  such  bro- 
kers, to  procure  some  one  "ready,  willing, 
and  able  to  purchase  from  defendants  eer* 
tain  prmlses  described  In  the  complaint; 
tfiat  the  plaintiffs  accepted  ttie  employment; 


that  they  were  ready  to  jwocure  a  purchaser 
for  the  land  for  $18,000,  and  were  to  have 
6  per  cent  as  commission.  The  complaint 
fmrther  alleges  that  on  or  about  September 
20,  1880,  the  i^lntUb  did  procure  one  JcAn 
A.  Oroesbeck,  who  was  then  and  there  ready, 
wUUng,  and  able  to  puidiaae  said  premises 
from  defendant  on  the  terms  above  stated; 
and  that  iflalntlflii  produced  him  to  defend- 
ant while  he  was  so  ready,  willing,  and  able 
to  purchase  said  premises  on  said  terms; 
and  that  thwef ore,  the  plaintiffs,  havtog  per- 
formed all  of  the  terms  and  cmdltloiis  ot 
said  contract,  demand  a  Judgment  Cor  $000: 
The  answer  denies  spedficaUyea^^  and  every 
all^^tion  of  the  complaint  It  denies  the 
emidoyment,  the  agreement  to  pay;  deades 
the  plaintiffs  ivocured  a  pundisBv*  aa  thej 
allege.  The  testimony  offered  on  the  part  of 
the  respondents  tended  to  show  that  respond- 
ents were  partnws  ss  real-estaite  acmts. 
About  September  1,  1889,  appelant  tcOA  oat 
of  respondents  that  be  would  pay  him  a 
commissioo  of  5  per  cent  If  he  would  sell  the 
land  In  question  (or  $16,000.  A  abmt  time 
after,  appellant  raised  the  price  to  $18,000^ 
reit^^ting  that  the  commission  would  be 
6  per  cent,  and  stating  to  811)1^,  anottier 
real-estate  agent  that  respondoits  had  the 
land  tat  sale,  \ntbln  about  one  wedc  ther» 
after,  respondents  procured  John  A.  Qroes- 
bedE  88  a  purchaser,  and  gave  to  him  a  con* 
tract  executed  by  them.  In  appellant's  name, 
"by  Lawson  BroOers,  His  Agents."  Be< 
^Mmdokts  had  no  wrilieu  autliority  to  cKe> 
cute  the  contract  At  Gxeesbedi's  zeqaest, 
and  cm  Us  prouUsa  of  payment,  respondenls 
adnnced  as  a  loan  to  him  $800^  as  a  eaA 
payment  to  bind  the  bargain.  Thompaoa 
was  then  absent  from  the  city,  and  respond- 
entsdrew their  own  dief^payaJale  to  him,  fbr 
^200,  and  gave  it  to  James  M.  KxsuuHr,  who 
was  at  that  time  a  partner  of  Iliompeon,  and 
requested  said  KenneUy  to  send  for  Thomp- 
son, so  that  the  sale  migbt  be  consummated, 
and  to  also  dellTer  the  check  to  Um.  Kom^ 
sent  for  Thompson  on  some  of  his  partnn* 
ship  business,  and  when  he  came  in,  about 
September  26,  1889,  toM  him  that  Ibe  LaW- 
sons  had  stdd  his  land  for  $^000^  and  then 
handed  him  the  dwck,  togetiier  with  other 
papers,  at  the  same  time  s^lng,  *^here  is 
a  check  there  from  Lawson  Brothers."  Thomp- 
son to(A  the  check;  pnt  It  In  bis  pocket  Bs 
wait  to  see  respondents  abont  the  sale;  {M 
not  offer  the  chedc  back  to  them,  or,  atv 
cording  to  his  own  erldence,  express  any  dls* 
satlsfoctlon  with  the  contract  th^  had  made, 
except  as  to  the  unexpired  lease  on  the  prem- 
ises. Thompson  kept  this  check  tm  at  least 
10  days,  during  which  time  be  tried  and  tail- 
ed to  buy  out  the  owner  of  the  lease  thm  on 
the  premises,  and,  the  value  of  the  premises 
having  advanced  in  that  time,  refused  to 
cqrry  out  the  contract,  assigning  as  tibe  only 
reason  therefor  that  he  could  not  deed  except 
■  subject  to  ttie  lease.  The  day  aftw  niomp- 
son  returned  to  town,  Qroesbeck  met  falm  In 
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front  of  respondents*  ctticte,  and  flpote  to 
him  of  the  sale.  Both  of  the  reapondents 
and  Groesbeck  swear  that  at  this  coDTersa- 
tion.  and  aft^  appellant  had  been  Informed 
of  all  the  particolara  of  the  transacttoc,  he 
expressed  his  satisfactloii  with  It,  and  agreed 
to  furnish  the  abstract  of  title  at  imoe,  and 
that  Groesbeck  then  and  there  stated  to  him 
his  -willingness  and  anxiety  to  pay  the  money 
and  recelTe  his  deed.  The  appellant,  the 
only  witness  in  bis  own  farw  as  to  this, 
testified  that  he  did  not  remember  anything 
being  said  about  an  abstniot.  and  denied 
haying  anUiorlsed  respondents  to  sell  the 
land,  aua  gave  testimony  tending  to  diipute 
the  testimony  ottered  by  the  respondents.  It 
la  nncontradicted  tbat  at  this  time  Groes- 
beck was  financially  able  and  willing  to  por- 
chaae  the  land  at  the  price  fixed,  and  to  pay 
the  pnrchaae  price  In  cash;  that  he  was  buy- 
ing for  hlms^  alone;  and  that  rei^ondentB 
bafi  no  Interest  In  the  matter,  save  as  ap- 
'pellant's  agents  and  to  earn  their  commis- 
sion. Groesbeck  afterwards  tendered  the  full 
amount  of  the  purchase  price  to  xegpfmdesita, 
as  asents  fit  ai^lant^  and  demanded  a  deed, 
which  was  refused. 

The  appellant  excepted  to  the  refusal  ct 
the  court  to  i^ve  his  second  request  to 
cbar^iev  as  follom:  "The  Jury  are  instructed 
tliat  if  the  plaintiffs  were  agents  of  the 
saM  defendant  to  sdl  his  land,  as  dalmed  in 
the  Gomidalnt  herein,  and  as  testified  to  by 
them,  th^  it  was  their  duty.  In  transacting 
Qie  business,  to  act  wholly  In  his  Interest 
And  If,  in  making  the  contract  or  transacting 
the  boaioeas,  th^  acted  for  or  In  tbe  Interest 
eithOT  of  themselTes  <a  ct  Jcdin  A.  Groes- 
beck, of  any  other  party  than  the  defendant, 
that  would  be  a  Tlolatlon  of  their  dnty,  and 
tbe  platntifea  cannot  recover."  Had  the  issue 
•f  fraud  or  bad  faith  on  tbe  part  of  tbe 
agents  been  alleged  in  tlie  answer,  and  proof 
introduced  to  sustain  It,  this  reqaeat  might 
very  properly  have  bem  given;  but  as  the 
answer  only  denies  the  allegations  of  the  com- 
plaint, and  In  no  manner  sets  up  any  fraud 
or  miscouduct  on  the  part  of  tbe  respondents, 
we  do  not  think  the  question  raised  by  the 
request  was  within  the  issues  before  the 
court,  and  was  therefore  properly  refused. 
Schmidt  y.  Pfau,  114  lU.  500,  2  N.  B.  522; 
Pom.  Rem.  &  Rem.  Rights,  {  687;  Lefier 
T.  Field,  52  N.  T.  621;  Capuro  v.  Insurance 
Co.,  80  Cal.  123;  Kent  t.  Snyder,  80  Cal.  666. 
Hager  t.  Thomson,  1  Black,  91. 

It  appears  that,  after  the  appellant  knew 
that  a  written  contract  of  sale  had  been  given 
the  purchaser,  he  received  the  $200  check 
In  part  payment  for  the  land,  and  retained 
the  check  In  his  possession  for  about  10 
days.  After  receiving  the  check,  he  express- 
ed satisfaction  with  the  sale,  and  no  particu- 
lar fault  was  found  with  It,  until  lie  diseov- 
(TGd  that  he  could  not  buy  out  the  lease 
upon  tbe  property  and  the  land  had  advanced 
In  value.  Then  he  returned  tbe  check,  and 
sought  to  avoid  the  sale.   Tbe  signing  of  thu 


cMitract  of  sale  to  Oroesbeck  was  oidy  au- 
tliorlzed  by  the  local  cnatom  and  naase  thm 
In  force.  While  this  written  contract  was 
Invalid  as  a  writing  to  conv^  tbe  land,  yet 
we  find  the  act  subseqnesitly  ratified  by  the 
conduct  of  the  appelant,  and  by  tbe  trffer 
and  tender  of  the  money  on  the  part  of  the 
respondents.  The  making  of  the  written  con- 
tract, or  proof  of  a  local  custom  anlhorixlng 
the  agent  to  make  it,  In  no  way  affected  the 
right  of  plalntUBi  to  recors  ttielr  oommis- 
sltm  if  th^  had  a  purchaser  ready*  able,  and 
willing  to  pay  the  price  asked.  Thompson 
was  In  no  way  injured  1^  It  VaSa  thtt 
contract  prored,  -ttie  Jury  found  reqwndents 
wwe  wtltled  to  their  commission,  and  the 
evidence  was  BUfilctent  to  Justify  the  finding. 

The  fact  that  respondents  kwned  the  |200 
to  Groesbeck  with  which  to  make  tbe  first 
payment  was  no  ftaud  on  the  appelant, 
and  In  no  manoer  altoed  his  position. 
Thompson,  the  aroeUuit,  did  not  require  any 
money  to  be  paid  down  before  the  dellveir 
of  tbe  deed,  and  tlie  ptepayment  of  9200  was 
to  his  boi^t  and  advantage.  It  seems  to 
us  that  the  respondents  carried  out  the  terms 
of  the  agreement,  and  found  a  purchaser 
who  was  able  and  ready  and  willing  to  pur- 
chaae  the  land  In  question  at  tbe  price  offwed 
and  agreed  upon  by  the  parties.  The  whole 
case  was  fairly  left  for  the  consideration  of 
the  Jury,  under  proper  inatructlcms  from  the 
court.  Upon  the  whole  reocod,  we  find  no 
error.  The  Judgment  of  the  third  district 
court  Is  affirmed. 

MBBBITT,  C.  J.,  and  SMITH,  concur. 


MeOHARIJiS  v.  HORN  SILYIDB  MINING  & 
SMSI/nNG  00. 
(Bnprenw  Court  of  Utah.   Aug.  81.  JSH.) 
Innram  to  Bsrvaiit  — ■  action  aoaihs*  Mabtbk 

— Nbglioencb  of  Follow  Servant. 

1.  In  an  action  by  a  servant  against  bis 
master  tor  personal  Injnries  caused  by  the 
neglifrence  of  a  fellow  servant,  the  burden  of 
proof  ii  on  plaintiff  either  to  show  that  defend- 
ant was  gmlty  of  nefdigenee  in  employing  the 
fellow  servant,  or  to  show  that  the  fellow  serv- 
ant's condact  had  been  so  grossly  careless  dur- 
ing the  employment  that  the  master  was  ne^l- 
gent  in  not  acquiring  knowledge  tfamof,  and 
discharging  him. 

2.  Where  a  serrant,  who  has  knowledge  of 
the  incompetency  of  a  fellow  serrant,  continues 
to  work  mth  him,  withont  complaint  to  the  mas- 
ter, the  latter  is  not  liable  to  the  servant  for 
injurie«  caused  by  th'  fellow  servant's  negli- 
gence, though  he  was  negligent  in  retaining  the 
fellow  servant  in  his  employ. 

Appeal  from  district  court,  second  district; 

before  Justice  Bartch. 

Action  by  Thomas  McCharles  against  tbe 
Horn  Sliver  Mining  &  Smelting  Company. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Barlow  Ferguson  and  W.  H.  Dickson,  for 
appellant  O.  W.  Powers  and  Ogden  Hllea. 
for  respondent. 
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MERRITT,  C.  J.  In  tiilfl  actloD  the  plain- 
tirr  brought  suit  against  the  Horn  Silver  Min- 
ing &  Smelting  Company,  a  corporation,  de- 
fencliint,  to  i-ecover  dAniagett  for  an  Injury 
sustained  I)y  the  plaintiff  wlitle  in  the  em- 
ploy of  the  defendant  corporation.  The 
grounds  on  which  tlie  plaintiff  relied  for  a 
recovery,  as  stated  lu  his  complaint,  were 
that  the  injuries  were  due  to  the  negligence 
and  Incompetency  of  the  defendant  compa- 
ny's engineer  In  charge,  at  the  time  of  the 
accident,  of  the  defendant's  hoisting  appara- 
tus, and  that  the  defendant  company  was 
guilty  of  negligence  in  employing  said  en- 
gineer in  the  first  instance,  he  being,  as  al- 
leged in  the  complaint.  Incompetent,  unslilll- 
ful,  negligent,  and  careless,  and  that  defend- 
ant company  was  also  guilty  of  negligence 
in  retaining  such  engineer  in  Its  employment, 
well  knoAving  he  was  unfit  and  Incompetent 
for  such  employment  The  defendant  an- 
swered the  complaint,  specifically  denying  all 
its  material  allegations,  and  alleging  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff. A  trial  was  had  In  the  lower  court, 
which  resulted  in  a  yerdlct  and  judgment  in 
favor  of  the  plaintiff  for  JIO.OOO.  In  due  time 
the  defendant  submitted  a  motion  for  a  new 
trial,  which  was  denied,  and  this  appeal  is 
prosecuted  from  said  judgment  and  the  or- 
denying  s^d  motion. 
In  support  of  the  appeal,  numerous  alleged 
rora  occurring  at  the  trial,  and  excepted 
to  by  the  defendant,  are  assigned,  as  well  as 
the  Insufficiency  of  the  evidence  to  justify 
the  verdict.  We  do  not  deem  it  necessary 
to  consider  the  alleged  errors  occurring  at 
the  trial,  for  we  are  clearly  of  the  opinion 
tliat  the  evidence  Is  entirely  insufficient  to 
siistaln  the  verdict.  In  the  first  place,  we 
are  by  no  means  satisfied  from  the  evidence 
that  the  accident  resulting  In  the  injuries 
complained  of  was  due  to  any  negligence  or 
incompetency  on  the  part  of  the  engineer. 
But,  passing  this  point,  the  record  discloses 
that  there  was  no  attempt  whatever,  upon 
the  trial  of  the  cause,  to  show  that  the  de- 
fendant company  was  guilty  of  any  want  of 
care  or  diligence  in  its  original  employment 
of  this  engineer,  or  that  he  was  not  in  fact, 
at  the  time  of  his  employment,  a  thoroughly 
competent  and  suitable  p&caon  to  be  Intrust- 
ed with  the  duties  of  an  engineer.  In  such 
case,  the  law  presumes  that  the  employer  ex- 
ercised due  care  in  the  employment  of  the 
awrant  whose  negligence  Is  complained  of. 
If  thereafter,  and  during  the  course  of  the 
employment  by  defendant,  tills  engineer  be- 
came Incompetent,  careless,  or  so  inattentive 
to  his  duties  as  to  render  him  an  unsuitable 
p<»'son  to  be  retained  in  such  employment, 
the  burden  was  on  the  plaintiff  to  show  thla 
fact,  and  further  to  show  that  the  defendant 
company  either  had  actual  notice  of  such 
Bubsequentiy  acquired  habits  of  carelessness 
or  Inattention,  or  that  subsequent  incompe- 
tency, carelessness,  or  Inattention  on  the  part 
of  its  sOTvant  was  so  marked  or  notorious 


that  knowledge  thereof  would  have  come  to 
the  defendant,  had  it  given  proper  attentioD 
to  its  duty.  Wood,  Mast  &  Serv.  S  433;  Rail- 
rood  Co.  V.  Baugh,  149  U.  S.  369,  3S5,  3SG,  13 
Sup.  Ct.  914.  It  is  useless  to  multiply  Author- 
ities In  support  of  a  rule  so  well  establisheti 
as  this,  and  an  inspection  of  tlie  record  dis- 
closes that  the  plaintiff  utterly  failed  to  moi>t 
the  requirements  of  this  rule.  There  is  no 
evidence  tending  to  show  that  any  of  the  of- 
ficers <fr  agents  of  the  defendant  company 
had  actual  notice  or  knowledge  of  any  act 
of  carelessness,  or  of  any  act  tending  to  show 
incompetency,  on  the  part  of  the  engineer, 
dm-lng  the  wb<de  course  of  his  employment 
by  the  defendant  which  had  extended  over 
a  period  of  over  five  years  pricw  to  the  time 
of  the  accident  complained  of.  There  Is  no 
evidence  tending  to  show  that  the  engiue<3- 
had  acquired  a  reputation,  amtxif?  his  co- 
employto  or  elsewhere,  for  Incompetency  or 
carelessness.  Nor  is  there  any  evidence  of 
any  act  of  carelessness  or  Inattention  on  his 
part,  happening  under  such  cirtnimBtances  as 
to  make  it  reas(Hiable  to  assume  that  any  of- 
ficer or  Agent  of  the  defendant  company 
would  have  had  knowledge  thereof,  had  such 
officer  or  agent  beea  diligent  and  attentive 
to  his  duties. 

The  plaintiff  testified  that  prior  to  the  acd- 
d«it  in  question  he  knew  that  this  engineer 
was  careless  and  reckless,  and  he  further 
testified  that  be  never  made  any  complaint 
thereof  to  any  agent  or  officer  of  the  defend- 
ant company,  or  in  fact  to  any  one,  but  con- 
tinued to  expose  himself  to  the  dangers  aris- 
ing from  such  alleged  recklessness  and  care- 
lessness. This  alone  precludes  recovery  by 
the  plaintiff.  Wood,  Mast.  &  Serv.  S  432;  Da- 
vis V.  Railroad  Co.,  20  Mich.  105;  Hatt  v.  Xey. 
144  Moss.  188,  10  N.  B.  807.  Tie  court  be- 
low 80  instructed  the  Jury.  In  the  light  of 
the  evidence,  it  is  manifest  that  the  jury  dis- 
regarded the  instructions;  otherwise,  the  ver- 
dict must  hare  been  fbr  the  defendant,  on 
the  plalutlfTs  own  showing.  Judgment  and 
(»-der  doaylng  the  motion  for  a  new  trial  re- 
versed, and  the  cause  remanded  fbr  a  new 
trial. 

SMITII,  J.,  concurs. 


OGDEN  PAmx,  Olb  &  GLASS  CO.  T. 
CHILD  et  al.' 

(Supreme  Court  of  Utah.  July  27,  18M.) 

ASflGXMBKT  POR  BtysVIT  OF  CutDtTORS  —  Fre- 
PERHEl)  CSEDITOKS  —  RlOHT  TO  LBTT  OS  As- 
81GSED  FkOPERTY— ESTOPPBL— iMJUHCTIOM. 

A  prefemd  creditor  who  has  accepted  a 
benefit  under  an  assignment  subsequeoUy  de- 
clared void  is  not  estopped  from  levying  an  ex- 
ecution, under  a  Jodgmmt  thereafter  obt^oed, 
upon  property  conveyed  by  the  aatignee;  and  a 
sale  tbereof  will  not  be  enji^ned  at  the  instaore 
of  a  Judgment  creditor  who  had  never  assented 

'  Rehearing  denied. 
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to  the  aarignment,  bot  bad  nmvr  levied  hia  ex- 
ecatiM  npcrn  aadi  vtapvetr.  Bartich,  J.,  dl»- 
■eotinv. 

Appeal  from  district  court,  fonrtb  district; 
before  Justice  Jnmes  A.  Miner. 

Bill  In  equity  brought  by  tbe  Ogden  Paint, 
Oil  &  Glass  Company  aRaluat  Warren  U. 
Cbild  and  anotber,  in  aid  of  an  execution. 
There  was  a  decree  for  plaintiff,  from  which 
defendants  appeal.  Reversed. 

T.  D.  Johnson  and  Bvaus  &.  Bogera,  for  ap- 
pellants, Rhodes  &  Paab,  tar  respondent 

SMITH,  J.  This  cause  was  brought  and 
tried  In  the  fourth  district  court  upon  a  bill 
In  equity  brought  by  respondent.  The  facts, 
as  shown  by  the  bill,  and  the  findings  of  the 
lower  conrt  and  the  admission  of  the  par- 
ties, as  dlB<4osed  by  the  record,  are  that  on 
the  3l8t  day  of  December,  1801,  the  Consoli- 
dated Lumber  Company,  a  domestic  corpoia- 
tion,  made  an  asslgmnent  <tf  alllts  property 
to  one  W.  J.  Stephens  for  the  boieflt  of  Its 
creditors.  At  the  time  of  this  asdgnment, 
appellant  Warren  G.  Child  was  a  stoclLhoilder 
and  director  of  said  oniioration,  and  was 
made  a  preferred  creditor  In  the  deed  of  as- 
signment. As  a  member  of  the  board  of  di- 
rectors, said  Child  voted  for  said  assignment 
Other  creditors  were  preferred  by  said  deed 
of  assignmait  among  which  was  the  Ogden 
State  Bank,  which  was  preferred  therein  in 
the  sum  of  $4,000.  Soon  after  the  aasign- 
ment  was  executed,  the  assignee  took  pos- 
session of  all  tbe  property  assigned.  On  the 
25th  day  of  January,  1S82,  Uie  assignee  sold 
all  ot  the  property  mentioned  in  the  deed  of 
assignment  at  a  fair  valuation.  The  asidgnee 
applied  the  proceeds  of  the  sale  to  the  debt 
which  the  Consolidated  Lnmber  Company 
owed  to  the  Og^  State  Bank.  At  that 
time  tbe  appellant  Warren  G.  Child  was 
surety  vpon  a  note  given  by  the  Consoli- 
dated Lumba  Company  to  tbe  Ogd^  State 
Bank,  on  which  note  tlie  proceeds  of  sale 
were  applied,  itcspondent  Ogden  Paint  Oil 
St  Glass  Company,  a  domestic  corporation,  at 
the  time  of  said  asdgnmwt  was  a  creditor 
ot  the  C<Hisoltdated  Lumber  Compai^,  In  tbe 
sum  of  fOOa  Appellant  Warren  G.  Child 
was  also  a  bona  fide  and  honest  creditor  of 
said  Con8(didated  Lnmber  Company,  in  the 
sum  of  914.000.  On  tbe  13th  day  of  June, 
1892,  tbe  Ogden  Paint  Oil  &  Glass  Company 
broni^  a  suit  against  the  Consolidated  Lum- 
ber Company  for  the  amount  due  it  and 
aft^wards,  on  the  27th  day  of  June  of  the 
same  year,  recovered  a  judgment  for  the 
sum  of  fOOO  and  costs.  On  July  Vi,  ISOti, 
the  Ogden  Paint,  Oil  &  Glass  Company 
caused  an  execution  to  be  Issued  upon  its 
Judgment,  which  was  r^umed  imsattsfled. 
On  the  12th  day  of  January,  1808,  it  caused 
an  alias  execution  to  be  issued  upon  the 
same  judgment,  which  was  also  returned, 
partially  nnsntisfled.  On  March  1,  1804,  In 
two  suits  which  had  theretofore  been  pend- 


ing in  the  fourth  district  cotni;  in  which  W. 
J.  Stephens,  as  assignee,  was  plaintiff,  and 
Gilbert  R.  Belnap  et  al.  were  defendants, 
the  court  declared  said  assignment  void  as 
to  certain  creditors,  who  bad,  prior  to  that 
time,  sued  out  attacliments.  On  Maroli  2, 
1804,  appellant  Warren  G.  Child  filed  in  the 
fourth  district  court  a  complaint  against  tlie 
Consolidated  Lumber  Company  for  the  sum 
of  114,000,  for  which  amount  said  Child  had 
been  preferred  In  said  assignment  and  on  the 
same  day  summons  was  issued  and  served 
upon  the  manager  of  the  Consolidated  Lnm- 
ber Company.  The  manager  of  said  company, 
since  the  exemtionof  the  deed  of  assignment 
had  ceased  to  act  as  such.  Said  manager, 
however,  was  stUl  an  officer  of  said  company. 
On  the  same  day  he  took  the  summons  to  at- 
tomeys  who  had  always  been  acting  for  the 
Consolidated  Lumber  Company  tince  its  or- 
ganization. Said  attorneys  filed  an  answo* 
in  that  case,  and  admitted  the  indebtedness 
sued  for.  On  March  3,  1804,  judgment  was 
taken  in  that  case  In  favor  of  Warren  G. 
Child  against  the  Consolidated  Lumber  Com- 
pany for  the  sum  of  $14,000.  It  Is  admitted 
that  said  sum  was  an  honest  and  bona  fldo 
d^t  due  and  owing  from  said  company  to 
said  Child.  On  the  day  last  mentioned  an 
exe«ition  Issued  at  the  instance  of  said 
OhUd,  and  was  placed  In  the  hands  of  the 
8h«1ff  of  Weber  county,  and  by  bim  levied 
upon  certain  personal  property  as  the  prep- 
ay of  the  Consc^dated  Lnmber  Company, 
and  which  had  been  Included  in  the  deed  of 
assignment  and  which  had  [nrevlously  been 
sold  by  the  assignee,  and  the  proceeds  ap- 
plied as  af(»esald.  Tlie  sheriff  proceeded  to 
advertise  for  sale  said  property,  by  virtue  of 
tbe  execution  which  he  held.  At  this  stage 
of  the  iRTOceedlngs,  and  on  the  10th  day  of 
March,  18M.  the  Ogden  Paint  OH  &  Glass 
Company  filed  its  biU  against  Warren  G. 
Child  and  tbe  sheriff  of  Weber  county,  ap- 
pellants In  this  action.  Upon  the  filing  of 
said  bill  the  court  below  Issued  a  restraining 
order  to  enjoin  tbe  said  Warren  G.  Child 
ai^  sheriff  from  proceeding  with  the  sale 
under  said  execution.  There  was  no  claim 
that  plaintiff  had  any  lien  on  the  property, 
or  any  Interest  in  It  Upon  the  facts  above 
stated,  at  tbe  bearing  the  court  below  gave 
judgment  enjoining  appellant  Child  and  the 
sheriff  of  the  county  from  proceeding  with 
the  sale  und<^  the  execution  caused  to  be  Is- 
sued by  said  Child,  and  ordered  that  the  per- 
sonal property  so  levied  upon  by  sold  sberUf 
should  be  levied  upon  by  the  United  States 
marshal  under  an  execution  on  the  judgment 
of  the  Ogden  Faint  OU  &  Glass  Company 
against  the  Consolidated  Lumber  Company; 
and  the  United  States  marshal  was  directed, 
under  the  latt»  execution,  to  sell  sufficient 
of  BiUd  property  to  sattsfy  the  debt  of  the 
Ogden  Paint  Oil  &  Glass  Company.  From 
this  judgment  an  appeal  Is  taken  to  this 
court 
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Appellant  awlgns  several  errors  for  re- 
Tersal,  among  wliich  are:  Pirst,  the  bill  iind 
flndlnfTs  of  fact  fail  to  show  any  ground  for 
equitable  relief;  second,  that  appellant  and 
respondent  were  each  honest  creditors  of  the 
*'c>nsoll(lated  Lumber  Comp:iuy,standinKupon 
an  equal  footing,  and  that  each  were  entitled 
to  i)ui'8ue  the  ordiuary  remedies  at  law  for 
the  collection  of  their  claims;  third,  that  the 
undisputed  facts  show  that  the  property  In 
question  had  been  sold  by  the  assignee  at  a 
fair  valuation,  and  the  proceeds  applied  up- 
on the  debt  owing  the  Ogden  State  Bank; 
and,  fourth,  that  for  the  pimroses  of  the  case, 
considering  the  assignment  to  be  void,  re- 
spondent had  an  adequate  remedy  at  law, 
by  attachment.  Judgment,  and  execution. 
Other  errors  are  assigned,  which  we  do  not 
think  it  necessary,  In  this  decision,  to  consider. 

A  number  of  these  assignments  of  errors. 
If  not  all,  might  proiwrly  be  discussed  to- 
gether. It  will  be  observed  that  tlie  Consoli- 
dated Lumber  Company,  on  the  31st  day  of 
December,  1891,  made  an  assignment  for  the 
benefit  of  its  creditors;  that  the  deed  of  as- 
signment among  others,  preferred  appellant 
Warren  G.  Child;  that  afterwards,  on  the 
2uth  day  of  January,  the  assignee,  who 
had  taken  possession  under  the  assignment, 
sold,  for  a  fair  valuation,  all  the  property 
levied  upon,  and  the  proceeds  of  the  sale 
were  applied  to  the  payment  of  a  note  of  the 
Consolidated  Lumber  Company  In  favor  of 
the  Ogdcu  State  Bank,  on  which  appellant 
was  sm'ety.  It  Is  tinnecessary  for  thu  deci- 
sion in  this  case  to  discuss  or  decide  whether 
the  assignment  was  void.  It  Is  true  it  had 
been  declared  void  in  a  suit  wherein  other 
creditors  had  attached  the  property  subse- 
queat  to  the  making  of  the  assignment;  but 
it  appears  that  long  prior  to  tue  beginning  of 
the  action  brought  by  the  Ogden  Paint,  Oil 
&  Glass  Company,  the  property  had  been  sold 
by  the  assignee  at  a  fair  valuation,  and  ap- 
plied upon  a  debt  of  a  creditor  of  the  Con- 
solidated Lumber  Comimny.  Such  a  sale,  un- 
der an  asHignment  not  void  upon  its  face,  to 
an  innocent  purchaser,  In  the  absence  of 
fraud,  is  valid,  and  the  title  to  the  property 
passes  to  the  purchaser.  BmTlU,  Asslgnm. 
417;  Pine  v.  Rikert,  21  Barb.  400;  Frozer  v. 
Western,  1  Barb.  Ch.  220. 

It  Is,  however,  urged  by  rctiioudent  that 
appellant  is  not  in  a  position  to  insist  upon 
the  validity  of  the  sale  hy  the  asslf;uee.  It 
must  be  remembered,  however,  that  respond- 
ent Is  the  persdu  who  brought  this  bill  in  eq- 
uity for  the  purjiose  of  subjecting  tlie  prop- 
erty assigned  to  the  payment  of  its  debt; 
and,  unless  the  facts  in  the  record  di.*!olose 
some  e<iuity.  respondent  Is  nut  entitled  to  re- 
lief simply  because  appellant  levied  his  exe- 
cution tiiHiu  property,  the  title  of  which  had 
already  passed  by  the  assignee's  sale.  The 
question  is  not  whether  appellant  has  any 
right  but  is,  has  the  respondent  any  right? 
A  person  seeking  relief  la  a  court  of  equity 
must  show  offlrmatlvely  facts  sufficient  to 


^tltle  him  to  relief.  Appellant  did  not  bring 

his  action  In  equity  to  subject  the  property  In 
dispute  to  the  payment  of  his  debt  He  was 
simply  proci>eding  according  to  the  ordinary 
remedies  at  law.  In  levying  his  execution  up- 
on certain  property  pm*8uant  to  a  Judgment 
regularly  obtained.  If,  as  matter  of  law,  the 
property  upon  which  appellant  levied  his 
execution  was  not  subject  to  levy,  by  reason 
of  the  fact  that  title  had  passed  to  another 
person  under  the  assignee's  sale,  yet  such 
fact  furnishes  no  reason  why  respondent  Is 
entitled  to  bring  Its  action,  and  insist  that 
a  court  of  equity  give  It  the  relief  sought, 
when  In  fact  no  right  to  equitable  relief  has 
been  shown.  It  will  also  be  observed  that 
appellant  and  respondent  were  each  bona 
fldc  creditors  of  the  Consolidatecl  Lumber 
Company;  that  In  June,  1892,  respondent 
brought  its  suit  against  the  Consolidated 
Lumber  Company,  and  secured  a  Judgment, 
upon  which  an  execution  Issued  In  July  of 
the  same  year,  which  was  returned  unsatis- 
fied; that  on  March  1,  1894,  at  the  suit  of 
other  parties,  the  court  below  declared  the 
assignment  void.  Thereupon,  appellant 
brought  his  action,  and  recovered  Judgment 
against  the  Consolidated  Lumber  Company 
for  the  sum  of  $14,009.  On  the  latter  Judg* 
ment  e.xecution  issued,  and  was,  by  the  ahO' 
IB  of  Weber  county,  levied  upon  the  prop- 
erty previously  sold  by  the  assignee.  The 
sheriff  of  Weber  county  had  advertised  the 
property  for  sale  at  the  judgment  of  appd- 
laut,  when,  on  the  10th  day  of  March  of  the 
same  year,  respondent  brought  this  action 
agulust  appellant  and.  the  sheriff  to  enjoin 
them  from  selling  said  property  upon  that 
execution.  Upon  the  hearing  the  court  grant- 
ed an  Injunction  restraining  api>eUant  and 
the  sheriff  from  selling  the  same,  and  order- 
ed a  sale  of  the  property  under  the  execution 
of  respondent  The  effect  of  such  a  Judgment 
Is  to  say  that  the  execution  of  one  honest 
er(!ditor  can  be  made  to  supersede  the  exe- 
cution of  the  other.  It  Is  equivalent  to  say- 
ing that  honest  creditors  do  not  stand  upon 
an  equal  footing.  This  is  at  variance  with 
well-established  principles.  Bank  of  Mon- 
treal V.  Potts  Salt  &  Lumber  Co.,  90  Mich. 
34(J,  51  X.  W.  012;  Catlln  v.  Bank.  G  Conn. 
23a;  Day  v.  Washburn.  24  How.  352,  3.j7. 
Respondent,  for  a  period  of  about  two  years, 
had  failed  to  levy  Its  execution  upon  the 
property  in  question.  It  did  nothing  until  nit- 
er appellant  had  secured  his  Judgment  and 
levied  his  execution  upon  the  proi>er^.  Kven 
conceding— which  Is  not  necessary  for  the 
purposes  of  the  decision— that  the  sale  by  the 
assignee  of  the  property  In  question  Is  void, 
yet  the  facts  do  not  show  that  respondent 
has  any  equitable  right  to  subject  the  prop- 
erty to  the  payment  of  Its  debt,  as  against 
the  execution  of  Child,  which  had  been  lev- 
ied upon  the  property  prior  to  the  time  re- 
spondent brought  Its  bill  In  this  action.  The 
courts  of  law  were  open  to  respondent  It  had 
the  tight  to  ptirsue  the  ordinary  remedies  at 
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law  toie  the  ctdlei^dn'ttf  Its  debt  and  tbe  pa;^ 
ment  of  its  judgment  Appellant  also  hnd  ttw 
right  to  pursue  the  ordhaxy  proceaseB  In  a 
court  of  law  to  reduce  his  clalnjs  to  judg- 
ment, and  to  secnre  satisfaction  the  same. 
There  Is  no  reason  shown  in  the  bUl  of  re- 
simident  why  a  court  of  equity  should  Inter- 
pose and  aid  elthw  resp<nulait  or  appellant 
in  tbe  collection  or  satisfaction  of  their  jndg* 
ment.  Each  had  the  right  to  pursue  the  or- 
dinary remedies  at  law.  and  neither  had  any 
lien  upon  or  Interest  In  the  property  levied 
upon,  until  after  levy.  If  one  wwe  mora 
diligent  than  tbe  other  In  making  any  die* 
covery  of  property  belonging  to  the  Consoli- 
dated I>nmber  Oompany*  which  might  be  law^ 
fully  lerled  upon  and  subjected  to  the  pay- 
m«it  of  the  judgment.  It  was  his  l^al  rlfljit 
to  do  so  witiiont  Interferoice  from  a  court  of 
eqnity  to  prevent  or  obstruct  such  dUlgawe. 
The  Mil  of  respondent  waa  not  a  oeditora' 
bQl,  brought  to  declare  the  assignment  void, 
or  to  subject  tbe  ptopecty  of  tbe  0<»k8<didated 
Lumber  Company,  iiro  rata,  to  the  payment 
of  all  credltfim  alite,  wbo  mlg^t  come  In  and 
be  made  parties  to  ttae  action.  It  was  a  bill 
brought  rimply  for  the  purpose  of  subordi- 
nating tbe  execution  sued  out  by  appellant 
to  the  CTocutton  of  lespondeut  Bqnity 
will  not  Interfere  wh«8  thCTe  is  a  plain, 
spyedy,  and  adequate  remedy  at  tew.  So 
ttfc  as  the  focts  of  this  case  show,  it  is  dear 
that  respondent  had  sneb  a  remedy,  which 
It  was  its  province  and  rl^t  to  f cdlow.  And, 
again,  no  fttind  is  charged  or  shown  In  mak- 
ing the  assignment,  or  in  the  sale  of  the 
property  by  tbe  assignee,  except  that  the 
court,  In  a  case  in  which  other  creditors  were 
Interested,  had  declared  the  assignment  void. 
Xo  awment  appears  as  to  when  any  fraud, 
mistake,  concealment,  or  misrepresentation 
was  discovered,  nor  Is  tha«  any  averment 
of  what  the  discovery  was.  or  what  particu- 
lar discovoiea  had  ever  been  made,  or  when 
tb^  were  made,  or  by  what  Inquiries,  or  by 
what  manu«-,  or  at  what  time.  Such  a  bill 
does  not  state  equitable  ground  for  relief, 
and  shows  laches  on  the  part  of  respondent 
Bofficlent  to  defeat  a  recovery.  Hardt  v. 
Heldweyer  (Sup.  Ct  U.  S.;  decided  Ajnll  2, 
18&1;  not  yet  officially  reported)  14  Sup.  Ct 
671;  Steams  v.  Pase,  1  Story,  20i,  215,  217, 
Fed.  Cas.  No.  13.3;fl).  which  was  affirmed  by 
the  supreme  court  of  the  United  States  (7 
How.  819):  Badger  v.  Badger.  2  Wall.  87; 
Wood  V.  Carpenter,  101  U.  S.  135,  140.  For 
aught  that  appears  in  the  Nil,  respondent 
knew  all  the  facts  and  clrcumRtam-es  con- 
nected  with  the  assignment,  and  of  the  dis- 
position of  the  property  by  the  asslgnoe;  and 
yet  no  steps  were  taken  by  it  to  subject  any 
of  the  property  to  ^e  payment  of  Its  debt 
until  after  tbe  execution  was  levied  by  appel- 
lant 

Attwneys  for  respondent  contend  that  ap- 
p^nt  is  estopped  from  Impcnchlng  the  as- 
rignment  In  which  he  had  acquiesced  by  ac- 
cepting  tbe  benefit      having  tbe  note  on 
T.37p.nal2— 47 


which  he  was  surety  paid  out  of  the  proceeds 
of  the  sale  of  the  assignee  to  the  Ogden  State 
Bank.  The  well-recognlKcd  principle  that  a 
lierson  making,  acquiescing,  or  accepting  bene- 
fits nnc^  an  as^ument  which  is  void,  can- 
not impeach  its  validity,  is  Invoked.  This 
doctrine  has  no  application  in  this  case.  It 
can  hardly  be  claimed  that  appdiant's  pros- 
ecuting his  claim  against  the  Consolidat- 
ed Lumber  Company  to  Judgment,  and  Issu- 
ing an  execution  for  the  collection  of  such 
judguiwt.  Is  nn  Impeachment  of  the  ossign- 
weat  An  assignment  for  the  benefit  of  cred- 
itors Is  not  such  a  proceeding  in  baukmptcy 
as  prohlUts  a  creditor  from  proceeding  at  law 
against  Us  debtor  in  the  ordinary  way.  If 
the  assignment  to  valid,  it  simply  removes 
the  assigned  property  from  the  reach  of  legal 
process.  If  Invalid,  It  has  no  effect  Any 
creditor  has  the  right  to  pursue  the  ordinary 
course  at  law  for  the  collection  of  a  debt 
honestly  due  him.  The  court,  In  another  ac- 
tion, declared  the  assignment  void.  Sur^, 
under  these  clrcumstanoes,  it  cannot  be  doubt- 
ed that  appellant  as  an  honest  creditor, 
would  have  the  right  to  reduce  his  claim  to 
Judgment;  and,  having  reduced  It  to  Judg- 
ment he  has  an  equal  right  to  request  an  exe- 
cution upon  It  But  couuB^  misapply  the 
rule  which  he  InvtA^.  Even  if  appellant  bad 
impeached  the  assignment  respondeat  could 
not  complain.  The  OonsoUdated  Lumber 
Company  would  be  tbe  only  party  affected, 
and  the  Ogden  Paint  Oil  &  Glass  Company, 
as  a  creditor,  could  not  coUat^oIly  attack 
sQCh  impeadmiwt  for  Its  own  benefit  We 
ore  of  oplnim  that  respondent's  bill,  and  the 
fftcts  shown  in  tbe  retard,  do  not  entitle  re- 
^ondent  to  any  relief.  The  Judgment  of  the 
court  below  is  therefore  reversed,  with  costs, 
with  directtiHis  to  dlsmisB  respondent's  blU. 

MSRBITT.  C  J.,  concurs. 

(Aug.  7, 1894.) 

BABTGH,  J.  (dissenUng).  It  Is  shown  ny 
the  record  that  the  am)ellant  Child  was  di- 
rector and  president  of  the  Consolidated  Lum- 
ber &  Milling  Company;  that  the  company 
was  Insolvent  and  mi  ttae  Slst  day  of  De- 
cember, 1681,  made  an  assignment  of  its  prop- 
erty tor  the  bcmefit  of  its  creditors,  which  as- 
signment Child  executed,  was  a  party  to  It 
and  was  mode  a  preferred  oredltw  ther^; 
that  tbe  Ogden  State  Bank,  also  a  pTeffnred 
creditor,  held  a  note  agnlnst  the  said  com- 
pany for  $4,000,  on  which  note  Child  was 
surety;  that  cortaln  money  received  by  the 
assignee,  because  of  the  assignment,  was  ap- 
plied to  the  payment  of  his  note,  with  the 
knoti^edgc  and  consent  of  ChlUl.  The  plain- 
tiff refused  to  acquiesce  in  or  receive  any 
benefit  under  the  asi^gnment  and  in  June, 
18S^J,  brought  suit,  and  afterwards  obtained 
judgment  agataist  the  said  company;  but,  al- 
though several  executions  wwe  Issned,  the 
judgment  remained  unsatisfied  on  the  1st  day 
ot  March,  180^  wbrai  in  two  certalxr>8UitR.  In 
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which  W.  J.  Stephens,  as  assignee,  was  plain- 
tiff, and  Gilbert  It.  Belnnp  and  Jos^h  Bel- 
nap  were  defendants,  the  court  rendered 
Judgment  to  the  effect  that  the  asslfninient 
of  the  Consolidated  Lumber  &  MtlUng  Com- 
pany was  vdd  as  to  the  creditors  CurtiB  Bros. 
&  Co.  and  Ainsly  Lumlter  Company.  The 
next  day,  JIareh  2,  18&4,  ChUd,  after  havlnjj 
acquiesced  in  the  assignment,  so  far  as  ap- 
pears from  the  record,  for  a  period  of  more 
than  two  years,  brought  suit  against  the  com- 
pany to  recover  the  amount  of  the  same 
claims  which  had  been  preferred  In  the  deed 
of  assignment  On  the  same  day  summons 
was  served  on  one  Solomon  C.  Stephens, 
who  was  the  general  manage  of  the  com- 
pany, but  had  not  acted  as  such  since  the  as- 
signment was  made.  Stephwis,  through  a 
law  Urm,  after  having  arranged  that  the  at- 
torneys should  appear  for  the  company,  flled 
an  answer  admitting  each  and  every  allega- 
tion contained  In  the  complaint.  On  the  next 
day,  the  3d  of  March,  service  of  notice  of  mo- 
tion toT  judgment  on  the  pleadings  having 
been  waived  by  the  attorneys  for  the  com- 
pany, judgment  was  entered  In  favorof  Child; 
and,  on  the  same  day,  under  his  direction, 
execution  was  levied  uiwn  the  property  of  the 
company,  which  had  been  Included  In  the 
deed  of  assignment,  and  the  property  adver- 
tised for  sale. 

It  will  be  observed  that  within  two  days 
after  the  rendition  of  judgment  in  favor  of 
the  two  creditors,  declaring  the  assignment 
void  as  to  them,  Child  brought  hla  action 
against  the  company,  obtained  Judgment, 
had  execution  levied,  and  the  property  adver- 
tised for  sale.  It  Is  not  necessarj*  to  com- 
ment on  the  mode  and  manner  of  obtaining 
this  Judgment,  nor  on  the  conduct  and  acts 
of  the  appellant  Child,  as  revealed  by  the 
record.  It  Is  sufficient  to  say  that  the  facts 
and  circumstances  of  this  case  are  such  as  to 
convince  me  that  Child  ought  not  to  be  per- 
mitted, for  the  apparent  purpose  of  gaining 
aa  advantage  over  other  creditors,  to  thus 
r^udl&te  an  assignment  to  which  he  was 
a  party,  In  which  he  was  preferred  as  a 
(Tedltor,  under  which  he  had  accepted  a  bene- 
fit, in  which  he  had  acquiesced  for  a  long 
period  of  time,  and  which  was  presumably 
made  under  his  own  management  and  di- 
rection. While  It  doee  not  api>ear  from  the 
record  that  Child  received  money  on  his 
preferred  cliUm  from  the  assignee,  yet  It  la 
shown  that  a  cvtain  sum  of  money,  which 
came  into  the  hands  of  the  assignee  by  virtue 
of  the  assignment,  was  applied,  with  the 
knowledge  and  consent  of  Child,  In  part  pay- 
ment of  the  note  for  which  he  was  respon- 
sible aa  suretT,  and  which  he  was  liable  to 
pay,  because  the  maker  was  Insolvoit  In 
this  way  he  received  a  substantial  benefit, 
and,  when  taken  In  connection  with  his  other 
acts  and  conduct  revealed  by  the  record,  he 
was  ns  effectually  concluded  from  taking  any 
action  which  would  impeach  the  assignment 
as  if  be  bad  aetnally  accepted  a  dividend 


undw  It  In  payment  of  his  own  preferred 
claim.  The  assignment  was  declared  void 
only  as  to  those  creditors  who  refused  to  come 
in  under  It,  and  brought  tbeir  suits  to  set 
it  aside.  This  did  not  Include  the  appellant 
Child,  for  it  appears  that  he  acquiesced  In  It 
until  the  order  was  made  setting  it  aside 
aa  to  the  two  creditors.  When  an  assign- 
ment Is  declared  fraudulent  and  void,  it  Is 
because  its  effect  is  to  hinder  and  delay  cred- 
itors, or  to  defeat  them,  in  the  collection  of 
their  Just  datms.  If.  then.  It  Is  made  with 
the  Intent  that  it  shall  produce  such  an  ef- 
fect, it  Is  void  as  to  all  creditors  who  do  not 
assent  to  its  terms;  but  how  can  It  be  said 
that  a  creditor  who  was  a  party  to  the  deed 
of  assignment,  gave  his  consent  thereto, 
accepted  benefits  thereunder,  and  was  in  pos- 
session of  all  the  facts  which  led  to  the 
makingof  itiwasdefrauded?  He  cannot  predi- 
cate a  fraud  of  facts  to  which  he  has  assent- 
ed, and  of  which  he  had  full  knowledge; 
and  yet  this  Is  the  ground  upon  wblch  he 
must  base  his  relief,  when,  as  in  this  case, 
there  is  no  question  as  to  the  Instrument  be- 
ing regular  and  valid  on  Its  face.  After  giv- 
ing his  assent  to  the  assignment,  in  order  to 
avoid  its  effects,  a  creditor  must  show  that 
such  assent  was  given  undo*  a  misapprehen- 
sion of  the  facts,  and  that  he  was  deceived 
and  misled  by  those  in  whom  he  had  a  right 
to  rely  for  a  true  statement  of  them.  'Wbere, 
however,  parties  Interested  mutually  assent 
to  the  fftcts  which  lead  to  the  assignment, 
and  have  full  knowledge  of  them,  there  can 
be  no  fraud,  because  fraud  cannot  exist 
where  the  facts  on  which  it  is  predicated 
are  equally  within  the  knowledge  of  all  the 
parties  to  the  transaction.  A  creditor  has 
the  right  to  assent  to  or  disaffirm  an  assign- 
ment, but  he  cannot  do  both.  He  cannot 
acquiesce  in  it  so  long  as  It  suits  his  pur- 
pose and  he  is  benefited  thereby,  and  then, 
when  other  adverse  rights  are  being  estab- 
lished In  relation  to  the  property  in  the  hands 
of  the  assignee,  by  other  creditors,  repudiate 
it,  and  proceed  to  collect  his  claim,  the  same 
as  though  no  assignment  had  ever  been 
made.  I  think  the  law  is  well  settled  that 
where,  as  In  this  case,  a  creditor  participates 
in  an  assignment,  assents  to  It,  and  receives 
a  benefit  thereunder,  with  a  full  knowledge 
of  all  the  &ct8  wblch  led  to  the  making  ot 
the  Instrnment,  he  Is  estopped  from  after- 
wards denying  Its  validity.  And  it  appears 
to  be  the  general  doctrine  in  regard  to  fraud- 
ulent conveyances,  that  they  are  valid  as 
between  the  parties  and  privies,  and  can  be 
avoided  only  by  the  ireditor  of  the  fraud- 
ulent grantor.  In  Bmrill  on  Assignments 
(section  503),  the  author,  after  speaking  of 
who  may  assail  the  assignment,  says:  "So 
creditors  who  have  confirmed  a  franduleot 
assignment,  by  receiving  a  benefit  under  it 
or  have  become  parties  to  it  volontarlly,  and 
with  a  full  knowledge  of  all  the  circumstan- 
ces, are  estopped  from  afterwards  Impeadh 
ing  It.  *  *  *  And,  in  aeneisl^  crcdlton 
Digitized  by 


Utah.) 


OLSEK  0. 


BAGLET, 


73g 


cannot  dftltn  the  benefit  of  an  osslgnmeat, 
and  at  tbe  same  time  attack  it  as  Inraltd. 
Thns.  If  a  complainant  claim  a  beneficial  In- 
terest In  an  assl^ntment,  be  is  not  entitled  to 
any  relief  on  the  ground  that  It  Is  frand- 
nlent,  or  waa  intended  to  defrand  creditors." 
See,  also.  Id.  i  479.  In  Pratt  t.  Adams, 
7  Paige,  015,  Chancellor  Walworth,  speaking 
of  Toluntary  assignments,  said:  "Creditor 
of  the  assignor,  whether  provided  for  hy  the 
assignment  or  not,  who  wishes  to  repudiate 
the  trusts  of  the  assignment  on  the  ground 
that  they  are  Illegal  and  a  fraud  upon  the 
honest  o-editors  of  the  assignor,  must  apply 
to  set  aside  the  asBignment  as  fraudnlent 
and  void  against  him  as  a  creditor,  Instead 
of  coming  In  under  the  assignment  itself)  as 
a  preferred  creditor  or  othenvlse."  In  Hone 
T.  Benriqnez,  13  Wend.  240,  Chief  Justice 
Savage  said:  "The  assignment  now  before 
ns  was  declared  void  as  to  the  judgment 
creditors  who  filed  their  bill  to  set  It  aside. 
But  suppose  those  creditors  had  assented  to 
the  assignment  as  appellant  Hone  did. 
Would  not  they  have  been  estopped  from  al- 
leging any  fraud,  when,  with  a  full  knowl- 
edge of  Its  effects,  they  had  assented  to  It? 
It  surely  conld  not  be  said  to  have  been  ex- 
ecuted with  intent  to  delay  and  hinder  them 
In  the  collection  of  their  demands,  when 
they  had  agreed  to  its  terms.  It  Is  univer- 
sally held,  and  so  are  all  the  cases,  that  deeds 
which  are  fraudnlent  and  void  as  to  creditors 
are  valid  as  between  the  parties.  It  Is  their 
agreement,  deliberately  entered  Into,  and,  as 
between  them,  there  Is  no  fraud.  They  are 
not  permitted  to  say  that,  because  It  is  In- 
Talid  as  to  others,  It  Is  so  as  between  them." 
In  Adlum  v.  Tard,  1  Rawie,  163,  Chief  Jus- 
tice Gibson,  speaking  for  the  supreme  court 
of  Pennsylvania,  said:  "The  plaintiff  might 
originally  have  repudiated  this  assignment, 
but,  having  taken  a  dividend  under  It,  he 
shall  not  now  question  Its  validity.  •  •  • 
Any  one  may  waive  the  advantage  of  a  law 
Introduced  for  his-  own  benefit,  and  I  cannot 
Imagine  why  creditors  may  not  ratify  a  con- 
tract fraudulent  only  as  to  themselvefl,  even 
In  anticipation  of  a  benefit  But  where  mon- 
vy  Is  actually  received,  and  on  an  Implied 
condition  that  the  receiver  shall  not  question 
the  title,  every  principle  of  natural  Justice 
requires  that  the  condition  should  be  per- 
formed." Caranagh  t.  Morrow,  67  How.  Pr. 
241;  Ingram  t.  Hartz,  48  Pa.  St  880;  Rapa- 
lee  T.  Stewart,  27  N.  T.  310;  Scott  v,  Edes, 
3  Minn.  377  (Gil.  271);  Smith  v.  Espy.  9 
X.  J.  Eq.  160;  Therasson  t.  Htck<A,  37  Vt. 
454:  Horsey  Chew,  65  Md.  635,  5  AU.  460; 
Richards  t.  White,  7  Minn,  (Gil.  271). 
I  am  of  the  opinion  that  the  assignment  was 
valid  as  to  appellant  Child,  and  that  he  is 
cstopi^ed  by  his  own  acta  from  Impeaching 
It.  and  from  claiming  rights  repugnant  to 
those  acqnired  under  It  Therefore,  I  do  not 
agree  with  my  brethrra  in  rererOng  this 
case. 


OLSEN  T.  BAGLET. 
(Supreme  Court  of  Utah.    July  27.  1894.) 

Tax  SiALB— DB80B1PT1DN  OF  LaUD— NOTICB — 

Costs. 

1.  Where  land  Is  assessed  as  W.'b  80  acres, 
"on"  the  N.  W.  ^  cf  oection  28,  the  sale  there- 
of for  taxes  is  toil],  under  Comp.  Lawb  1888, 
§  2018,  which  provides  that,  in  aasessmg  real 
estate,  it  shall  be  referred  to  with  reasonable 
certainty  as  to  locality  aod  nuaatity. 

2.  Under  Comp.  Laws  188»,  §  2030,  requiring 
the  collector  to  ji^ve  notice  to  each  taxpaj-CT  ot 
the  amount  of  his  taxi-s,  and  l>efore  making  a 
sale  to  give  the  owner,  if  knowD  and  an  in- 
habitant of  iba  county,  a  notice  in  wiitii^  of 
the  time  of  sale,  the  failure  to  give  svdi  notices 
invalidates  the  sale. 

3.  A  sale  of  land  for  taxes  1b  void  where,' 
thonifh  the  deed  calls  for  only  80  acree,  the 
amount  properly  scAd,  the  certd&cate  of  sale 
calls  for  120  acres. 

4.  A  charge  by  a  tax  oollectot  of  ?6.G0  for 
the  certificate  of  sale  of  land,  this  being  includ- 
ed in  the  amount  for  which  the  sale  is  made,  in- 
validates the  sale,  when  be  Is  authorized  to 
charge  only  25  cents  per  folio,  as  such  certifi- 
cate should  not  contain  over  four  folios,  at 
most. 

Appeal  from  district  court,  third  district; 
before  Justice  C.  S.  Zane. 

Action  by  Jens  Olsen  against  Hyrura  Bag- 
ley  to  set  aside  a  tax  sale.  From  a  Judgment 
for  platntiffi  defendant  appeals.  Affirmed. 

RawUns  &  Crltchlow,  for  appelant  James 
H.  Moyle  and  Oleason  S.  Kinn^,  Cor  rwptmd* 
ent 

MIXER,  7.  The  plaintiff  brings  this  ao* 
tlon  to  quiet  tlUe  to  the  S.  %  of  the  N. 
W.  Vi  of  secticm  23,  township  2  S.,  of  range 
1  E.,  Salt  IjQke  meridian,  containing  SO 
acres  of  land,  and  claims  to  be  the  ownw 
thereof.  The  defendant,  Bagley,  claims  tlUe 
in  himself  by  virtue  of  a  tax  deed  to  the  Tpro* 
bate  judge,  for  the  benefit  of  the  county,  for 
taxes  of  1883;  that  the  county  sold  the  land 
to  one  Bamberger,  and  that  Bamberger  sold 
It  to  the  defendant  Under  this  deed,  Bag' 
ley  claims  to  own  the  title  to  the  land.  The 
defendant  sets  up  all  the  proceedings  under 
which  the  sale  was  made.  The  regularity 
and  legality  of  these  proceedings  are  attack- 
ed by  the  j^ntlff.  In  this  case  the  tax  and 
costs  amount  to  $14.65.  The  property  sold 
Is  valued  at  between  two  and  three  thousand 
dollars.  The  laws  of  this  territory  allow 
18  per  cent.  Interest  on  the  Investment  This 
is  certainly  a  large  demand  on  an  Invest- 
ment of  so  small  a  sum,  to  Insist  upon  tbe 
title  to  property  worth  more  than  |2,000. 
But  the  purchaser  at  tax  sale  r^cs  upon 
the  letter  of  his  bond,  and  he  has  a  legal 
light  to  do  80.  But  under  such  drcnmston- 
ces  he  must  rest  alone  on  Its  letter.  He  has 
no  ovwpowering  equity  to  justly  a  large 
and  liberal-  Interpretation  of  statutory  pro- 
ceedings In  his  favor. 

Edward  Woods  owned  the  land  in  1883. 
In  that  year  the  assessor  assessed  to  Edward 
Woods  80  acres  of  land  on  the  N.  W.  %  of 
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aectton  23,ln  township  2  S.,Tange  1 E.,  at$150, 
—that  being  the  only  assessment  made  against 
him,— and  no  oth^  deefgnadon  or  descrip- 
tion of  the  location  of  the  land  was  giren 
In  the  assessment  r<dl,  or  in  the  duplicate 
thereof.  In  order  to  collect  the  taxes  the 
collector  levied  upon  and  gare  notice  of  sale 
of  the  S.  %  and  the  N.  W.  ^  of  the  N.  W. 
cf  section  23,  township  2  S.,  range  1  W.,  cod- 
tainlng  120  acres  of  land,  or  so  much  as  was 
necessary  thereof  to  pay  91.80  taxes,  and 
expense  of  levy  and  sale,  amoimting  to  |12.- 
SS.  That  on  the  d^  named  for  the  sale 
the  collector  offered  tiie  said  pn^ieriy  for 
sale.  There  being  no  bids,  it  was  struck 
ott  to  the  probate  judge  tor  said  taxes  and 
costs.  A  certificate  of  sale  ot  said  land  last 
described  was  d^vered  to  the  purchase-. 
After  this  a  deed  was  executed  to  the  pro- 
bate Judge  upon  said  cerUflcate  of  sale,  de- 
scribing the  land  sold  as  the  S.  )i  of  the  N. 
W.  %  of  section  28,  but  making  no  reference 
to  the  N.  W.  %  of  the  X.  W.  %  of  section 
23.  The  80-acre  piece  was  subsequently  sold 
by  the  coon^  to  Bamberger,  and  Iqr  Bamber- 
ger to  the  defendant.  Section  2013,  Comp. 
Laws  1888,  provides  that  "In  assrasing  real 
estate  It  shall  be  referred  to  with  reasonable 
certainty  as  to  locality  and  quantily."  The 
assessor  did  not  identify  the  land  attempted 
to  be  assessed  with  reasonaUe  certainty. 
From  the  assesBmoit,  mikih&e  Ute  pnrchaaer 
nor  the  owner  would  know  wbethor  the  land 
assessed  was  located  on  the  east,  west,  north, 
or  south  side,  or  In  tiie  middle  of  the  aec- 
tton; and  tha«  is  no  posslblli^  of  locating 
the  exact  80  acres  that  was  attenqited  to 
be  assessed,  so  £ar  as  it  appears  from  the 
assessment  roll  or  the  notice  of  sale.  The 
assessment  mis  void  tor  uncertainty. 
Blackw.  Tax  Titles,  H  223-241.  inclusive; 
Black,  Tax  Titles,  1 112;  Lyon  Ca  v.  God- 
dard,  22  Kan.  888;  Marx  v.  Hanthwn,  148 
V.  S.  172. 18  Sup.  Ct  SOa  If  there  was  no 
definite  parcel  of  land  assessed  there  was  no 
lien,  and  if  there  was  no  lien  there  could  be 
no  l^al  sale.  In  the  case  of  Treon  v.  Em- 
erlck,  fl  Ohio,  391,  the  land  was  described 
as  "sixty  acres,  part  of  the  north  half  of 
Sec  13,  town  8,  range  4  west"  The  descrip- 
tion was  held  uncertain,  and  the  sale  void. 
In  Stewart  r.  Aten,  5  Ohio  St  257,  the  de- 
scription In  the  duplicate  roU,  "150  acres, 
part  of  Sec.  36,  N.  W.  comer,"  was  held  de- 
fective, unless  the  150  acres  was  situated  In 
the  northwest  comer  of  the  section,  and  in 
a  square  form.  A  sale  of  a  rectangular  piece 
in  the  comer,  under  such  description,  was 
held  void.  In  Head  v.  James,  13  Wis.  641, 
the  description,  "North  and  west  part  of  S. 
B.  %,  Sec.  4,  T.  4.  E.  12,  50  acres,"  In  the 
assessment  and  sale,  was  held  void.  Greene 
V.  Lunt,  68  Me.  618;  Perkins  v.  Dibble,  10 
Ohio.  433. 

Tax  sales  are  made  exclusively  under  stat- 
utory power,  and,  unless  all  the  necessary 
Ifferequlsltea  of  the  statute  are  carried  out. 


the  tax  sale  bec<Hne«  invalid.  If  <Mie  of  the 
prerequisites  fall,  it  Is  as  fatal  as  If  all  tailed. 
The  power  vested  In  a  public  officer  to  seU 
land  for  the  nonpaym«it  of  taxes  is  a  nalrad 
power,  not  coupled  with  an  interest,  and 
every  prerequisite  to  the  exercise  of  the  pow- 
er must  precede  Ite  exodse.  The  title  to 
be  acquired  undo:  statutes  authorizing  the 
sale  of  land  fw  the  nonpayment  of  taxes  la 
regarded  as  strictl  Juris,  and  wboevor  sets  up 
a  tax  title  must  show  that  all  the  require* 
mrats  of  the  law  have  been  complied  with. 
Cooiey,  Tox'n,  H  470,  471;  Black.  Tax  Titles, 
§S  154,  184;  Marx  v.  Hauthom,  148  U.  & 
172,  13  Sup.  Ct  508;  Blackw.  Tax  Titles, 
H  121,  126;  Seymour  v.  Fetera,  67  Mich. 
415,  35  N.  W.  62;  Houghton  Co.  v.  Auditor 
Oena^  41  Mich.  28, 1  N.  W.  S8a 

According  to  the  findings,  Edward  Woods 
was  a  resident  of  the  county  aXl  the  time  dur- 
ing the  years  1888  and  1884,  and  his  residence 
was  known  to  the  collector.  Seotltm  2030^ 
Comp.  Laws  1888,  retjpilres  "that  the  coUeGtor 
shall  furnish  to  each  tax  payer,  or  leave  at 
his  reddence  or  usual  place  of  boalneas  it 
known,  a  notioe  of  the  amount  of  taxes  as- 
sessed against  him  and  when  and  where  pay- 
able, and  b^lora  making  sale,  the  ooUectw 
shall  give  the  owner,  if  known,  and  an  in- 
habitent  <^  tlM  county,  a  notice  in  writing  of 
the  time  and  place  of  aale."  This  proviaion 
ta  the  statute  aeona  to  have  been  wholly 
ovorlooked.  The  record  shows  that  no  no- 
tice of  the  amount  of  Woods*  taxes,  or  wliea 
and  where  they  were  payable,  was  ever  fur- 
nished to  Woods,  and  also  shows  that  no  no- 
tice in  writing  was  ever  given  to  said  Woods 
of  the  time  and  place  of  sale,  aa  required  by 
the  statute  then  in  tan».  The  certificate  of 
sale  is  silent  upon  this  subject  The  giving 
of  these  notices  In  form  and  as  prescribed  hy 
the  statute  Is  an  essential  Jurisdictional  fact 
The  0mi8BlMi  to  give  the  notice  is  not  a  mere 
irregularity,  hot  a  vital  defect  Blade,  Tax 
Titles,  1 206.  Woods  only  owned  the  80  acres. 
Tlie  levy,  sascssment,  sale,  and  certificate 
sale  covered  120  acres.  The  40-acre  tract 
was  struck  out  of  the  deed  by  the  derk  be- 
fore ite  delivery.  The  propvty  covered  br 
the  deed  was  not  in  fact  the  pro{>&rty  that 
was  advwtised  and  scAd.  In  Stout  v.  Maatin, 
139  U.  S.  151.  11  Sup.  Ct  610,  Mr.  Justice 
Breww  holds  that  it  the  description  in  a 
deed  oi  land  sold  for  ntmpayment  of  taxes 
departs  from  the  description  contained  In  the 
assessment  roll  and  the  prior  tax  proceed- 
ings, such  prior  description,  if  imperfect  and 
insui&clent  avoids  the  deed,  although  tbe 
description  in  the  deed  may  be  sufficient  and 
complete.  The  deed  must  not  only  confom 
to  the  requirements  of  the  statute,  but  most 
conform  to  the  proceedings  up<m  which  it  Is 
based.  In  all  essential  particulars.  The  pur- 
chaser is  entitled  to  a  deed  wherein  the  <le- 
scrlpttCHi  corresponds  to  tbe  certificate  issued. 
In  this  case  the  description  of  the  property 
in  the  certificate  of  sale  did  not  oorreqpoud 
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with  that  of  the  aasessment  roll,  nor  did  the 
desci-iptlon  In  the  deed  correspond  with  the 
certificate  of  sale.  The  recitals  In  the  dcofl 
were  therefore  false,  because  ther  did  not  give 
a  full  description  of  the  land  sold,  as  rcqulrod 
hj  sectloa  20^  Comp.  Laws  18SS.  The  col- 
lector sold  130  acres  under  an  Imperfect  de- 
scription, and  conveyed  by  deed  only  80  acres, 
which  was  not  correctly  described  in  the  as- 
sessment ndil.  This  avoids  the  sale.  Jones 
T.  DUs,  18  W.  Va.  730;  2  Derby,  Tax'n,  1 144; 
Black,  Tax  Titles,  U  112,  405;  Blair  v.  Scott, 
44  Iowa,  143. 

Section  2030,  Comp.  Laws  1888,  provides 
that  the  collector  shall  be  entlflcd.  as  costs, 
to  the  same  fees  as  are  allowed  sheriffs  .ir 
constables  like  services.  In  this  instance 
the  tax  was  $1.80. 

The  coUaetor  charges  for  the  levy  f  2  00 

AdvertiBing   1  00 

Mileage    2  20 

PercMitSfie   OB 

Certificate  of  sale   6  60 

FUinj^  certificate   50 

Copying  notice   SO 

Total  fMs  $12  85 

In  order  to  collect  $1.80,  the  collector  makes 
a  charge  df  $12.85,  yet  he  is  entitled  to  sudi 
fees  only  as  are  allowed  to  sherlffa  for  like 
services.  He  charges  $6.60  ft>r  certificate 
ot  sale.  It  is  dlfflcnlt  to  find  any  statnte  an- 
ttaorlElng  this  charge.  If  such  a  statute  ex- 
isted at  the  time  of  the  sale,  it  has  not  been 
pointed  oat.  If  it  be  claimed  that  the  col- 
lector Aould  be  allowed  25  cents  per  fbUo 
for  ttie  certificate,  nnder  scctlott  544S,  then  It 
would  be  necessary  that  a  ahowlng  be  made 
that  the  certificate  of  sale  ccntalned  over  20 
ftoHos.  It  does  not  aK>ear  fnna  the  record 
how  many  folios  were  contained  in  this  cer- 
tificate <^  sale.  The  statute  reqniree  these 
cerdflcfltee  to  recite  snbetantially  the  fact  of 
nonpayment  of  the  tax,  the  levy  ispaa,  ad- 
Tertl8em«it,  and  sale  of  the  real  estate.  It 
would  not  be  posslbte  or  reascmable  to  draw 
out  this  certificate  to  the  length  of  26  folios. 
If  the  collector  has  tiie  dtscretimary  power 
to  lengdien  out  the  cefftiflcate  so  as  to  con- 
tain 26  foUos  which  are  wholly  unnecessary, 
and  charge  25  cents  per  folio  therefor  to  the 
county,  then  he  can  as  well  Increase  the 
length  of  the  oertlflcate  to  100  fdlos  <x  more, 
and  recover  compensatltHi  from  the  county 
or  from  the  delinquent  as  well.  It  seems  p»- 
fecOy  dear  that  the  certificate  of  sale  should 
not  have  contained  over  three  or  foor  folios 
at  most,  and  that  the  charge  of  $6.60  for  this 
corttflcate  is  extcvtloikate,  and  that  all  of  such 
charge  In  excess  of  $2  Is  wholly  Illegal.  The 
charge  of  50  cents  for  copying  notice  Is  also 
lUegaL  This  sum  increased  the  amount  of 
the  tax  $5.10  In  excess  of  what  it  should  have 
been,  and  Is  an  additional  reason  fw  holding 
the  sale  invalid.  In  Harper  r.  Rowe,  53  Cal. 
233,  where  a  like  question  was  involved,  the 
court  said:  "The  plaintiff  atta<^s  the  sole 
on  the  ground  that  one  of  the  Items  for  which 
the  land  was  sold  for  taxes  was  the  sum  of 
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75  cents  for  filing  and  recording  the  dupli- 
cate certificate  of  sale  filed  in  the  record?r*ri 
ofilce,  which  the  court  Iwlow  held  to  have 
beeu  lmi>i-oi>erly  collected,  and  jt  tlicreforo 
adjudged  that,  as  the  sale  was  for  a  sum  In 
excess  of  that  antborlzcd  by  law,  the  cer- 
tificate of  sale  was  Inoperative  to  vest  any 
title  or  Interest  In  the  purchaser.  We  agrco 
with  the  court  below  that  this  item  was  11- 
legtdly  collected,  and  that  the  sale  was,  for 
that  reason,  void."  Many  authorities  bold, 
and  it  seems  to  be  the  settled  law,  that  If  any 
sum  of  money,  in  racess  of  the  tax  and  legal 
costs,  enter  into  the  consideration  for  which 
the  iHYtperty  Is  sold  fbr  taxes,  this  fact  p(rf- 
Boau  and  makes  void  tiie  whole  ^nceedlng, 
and  renders  tiie  sale  T<^d  to  the  purduuer. 
Treadwell  Patterson,  61  Cal.  637;  Axt^  t. 
Gerlach,  67  Cal.  483, 8  Pao.  84;  Cooley,  Tax*!!, 
I  497,  pp.  844.  651;  Seymour  v.  Petras,  67 
Mich.  415,  85  N.  W.  02;  Fox  t.  Cross,  38  Kan. 
S30,  18  Fac.  900;  Black,  Tax  Titles,  H  SSI, 
458,  465;  Houghton  Co.  t.  Auditw  0«iml. 
41  Mich.  28, 1 K.  W.  880;  Mammoth  Wn.  Oo. 
T.  7uab  Co..  10  Utah,  — ,  37  Pa&  848. 

From  the  findings  of  fact  the  conclusion  of 
the  court  below  cannot  be  adjudged  errone- 
ous, and  thereftire  its  Jndgmait  for  the  plain- 
tiff most  be  affirmed,  with  costs. 

BABTGH,  J.,  concurs.  MBRBITT,  O.  J., 
and  SUnH,  J.,  concur  in  the  result,  on  tbe 
ptMnt  that  tbe  property  was  mlMlesciibed,and 
that  the  proper  notioe  was  not  given. 


HAMER,  Tax  Collector,  v.  WEBEB  COUNTT 

et  al.' 

(Suiveme  Court  of  UUh.    Aag.  31,  1884.) 
Tax  Coluciobs— Fbxs— SAI.B  or  Rsaltt. 

1.  Since  under  C<Hnp.  Lawa,  S  2012 
(amended  by  Sess.  Laws  p.  60),  delinquent 
taxes  on  real  and  personal  property  are  a  lien 
on  the  real  estate,  the  fact  that  the  collector 
sells  realty  of  persoiB  who  also  aroear  as  own- 
ers of  perMwaJty,  without  showing  the  neces- 
sary effort  to  collect  the  taxes  ont  of  tibe  person- 
alty, though  It  makes  the  sale  -voidable,  does 
not  deprive  the  parch  user  of  his  lien;  and, 
if  the  realty  is  struck  off  to  the  county,  the  col- 
lector is  entitled  to  credit  for  the  amount  of  the 
taxes,  but  not  to  his  sale  costs,  since  the 
county  could  bare  no  vajid  lien  for  them. 
Bartch.  J.,  disseitiag, 

2.  Conq>.  Laws,  S  2(^1.  requires  the  coJ- 
lector  to  issue  the  purchaser  of  realty  at  tax 
sale  a  certificate,  and  to  file  a  duplicate  in  tbe 
office  of  the  recorder,  and  for  realty  struck  off 
to  tbe  county  be  is  to  make  a  like  certificate  to 
the  probate  judge,  and  the  clerk  is  to  credit 
him  with  the  amount  due  tbereoD  and  costs. 
Sees.  Laws  1800,  p.  60,  allow  to  the  coUect» 
for  each  certificate  25  cents  per  folio,  and  for 
filinp  the  certificate  with  the  recorder  60  cents, 
ffc/dj  that  the  collector  is  entitled  to  fees  fw 
makmg  out  certificates  to  tbe  county  judge,  but 
not  for  making  ont  duplicates  thereof. 

3.  It  cannot  be  presumed  that  a  form  of 
certificate,  used  by  an  oftirer,  in  the  absence  of 
a  statutory  form,  is  fraudulently  lengthened  by 
bim  in  order  to  extort  excessive  fees. 


*BeheaiiDg  pending. 
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Appeal  from  district  court,  fourth  dlet- 
ti'ict;  before  Justice  James  A.  Miner. 

Maiulamus,  on  relation  of  Daniel  Hamer, 
tax  collector,  to  compel  Weber  county  and 
Joseph  P.  Ledwidge,  county  clerk  of  said 
county,  to  a-odit  relator  with  a  certain 
amount  of  money.  Writ  made  peremptory, 
and  relator  appeals.  Reversed. 

Richards  &  MacBilllan,  for  appellant  A.  J. 
Weber  (W.  L.  Magluois,  of  couns^*  toe  re- 
spondent 

SMITH,  J.  This  was  a  proceeding  la  man- 
•damus,  commenced  by  the  plaintitT  In  the 
court  below  against  the  defendants,  Weber 
county  and  Joseph  P.  Ledwidge,  who  was  at 
the  time  of  the  filing  of  the  complaint  and 
still  is,  the  duly  elected,  qualified,  and  act- 
ing county  clerk  of  Weber  county,  Utah. 
The  plaintiff  was,  at  all  times  mentioned,  tax 
collector  of  Weber  county.  The  petition  al- 
leges, in  substance,  that  on  the  18th,  19th, 
and  20th  days  of  December  the  plaintiff,  in 
accordance  with  the  law,  offered  for  sale  at 
public  auction,  for  delinquent  taxes,  sundry 
pieces  and  parcels  of  reel  estate;  and  that  at 
such  sale  no  person  bid  for  the  same  or  any 
part  thereof;  and  that  the  plaintiff  struck  off 
the  property  offered  for  sale  to  the  probate 
judge  of  Weber  county,  and  issued  certifi- 
cates of  sale  in  due  fcnrm;  and  afterwards, 
on  the  26th  day  of  December,  1898,  plaintiff 
tendered  to  defendant  Joseph  P.  Ledwidge, 
as  clerk  of  said  county,  such  certificates  of 
sale,  numbering  in  the  aggi'egate  905,  each 
representing  a  different  piece  or  parcel  of 
real  estate,  and  then  and  there  demanded  of 
the  derin  of  said  county  credit  upon  his  ac- 
coimt  for  the  amount  of  taxes  and  costs  due 
thereon,  and  represented  by  such  certificates 
of  sale  to  the  amount  of  $15,85.^.57.  That 
the  defendant  as  such  cletk,  then  and  there 
accepted  the  certificates  of  sale,  but  then  and 
there  refused,  and  still  refuses,  to  credit  the 
plaintiff  with  the  amount  of  taxes  due  there- 
on and  the  costs  to  the  date  of  sale,  or  any 
port  thereof.  The  primer  Is  that  the  defend- 
ant Ledwidge  be  required  to  credit  the  plain- 
tiff with  the  sum  of  ¥15,853.57.  Defendant 
answered,  and  denied  that  any  sum  or  any- 
thlng  at  all  was  due  the  plaintiff  on  the  said 
tax  certificates  or  otherwise  by  reason  of  the 
taxes  or  costs  due  thereon  to  the  date  of  the 
sale,  or  for  any  reason  at  all.  The  answer 
then  affirmatively  alleges  that  no  claim  for 
the  amount  of  the  taxes  and  costs  had  been 
presented  by  the  plaintiff  to  the  county  court 
of  Weber  county  for  allowance;  and,  sec- 
ondly, that  the  sale  certificates  tendered  to 
the  defendant  Ledwidge  each  contained  not 
leM  than  12  folios  of  matter,  and  it  Is  al- 
leged that  the  certificates  should  not  contain 
to  exceed  two  folios  each.  For  a  third  de- 
fense, It  is  alleged  that  the  plaintiff,  as  col- 
lector, Allied  to  seek  ont  or  levy  upon  all  the 
taxable  property  of  the  owners  of  said  real 
estate  in  said  certificates  described,  or  any 


of  them,  to  satisfy  and  pay  the  taxes  men- 
tioned in  said  certificates,  or  any  of  them. 
For  a  fourth  defense,  It  is  alleged  that  the 
county  court,  on  October  17,  1893,  fixed  the 
compensation  of  the  collector  (plaintiff)  at 
$3,000  for  the  year  1893.  After  the  case  was 
thus  at  issue,  findings  of  fact  were  agreed 
and  stipulated  by  the  respective  parties. 
The  findings  of  fact  without  setting  them 
out  at  length,  show.  In  substance,  that  the 
plaintiff  made  905  sales  of  real  estate  for  de- 
linquent taxes,  for  wliich  there  were  no  bid- 
ders, and  they  were  struck  off  to  tlie  probate 
Judge;  that  the  amount  of  taxes  represented 
by  such  sales  are  as  follows:  Territorial 
taxes,  $4,892.10;  county  taxes,  |3,913.68; 
school  district  taxes,  $806.23.  It  was  also 
found  that  he  paid,  for  publishing  the  de- 
linquent list  $452.50,  and,  for  filing  005  tax- 
sale  certificates  "with  the  eoimty  recorder, 
$452.50.  The  .tax  collector' claimed  $5,33a56. 
for  costs  and  -  f^ '  for  making  such  sales. 
These  costs  are  claimed  to  amountto$71neach 
case,  including  the  cost  of  publication  and  fil- 
ing with  therecorder.  Sixdollarsof  the  charge 
consists  of  25  cents  per  folio  for  each  certifi- 
cate of  sale  and  25  cents  per  folio 'for  each 
duplicate  certificate  of  sale,  there  being  12 
folios  in  each.  It  was  also  found  that  the 
collector  has  presented  no  claim  to  the  coun- 
ty court  for  bis  fees  or  costs,  or  the  amount 
of  taxes  represented  by  such  c^*tificate8; 
that  no  part  of  it  has  ever  been  allowed  by 
the  county  court  It  is  further  found  that 
the  compensation  of  the  county  collector  was 
fixed  t(x  the  vear  at  the  sum  of  $3,000;  and. 
In  addition  thereto,  he  was  to  receive  ail 
costs  and  fees  allowed  him  by  law,  including 
costs  and  fees  allowed  him  by  law  on  tax 
sales,  and  for  making  tax-sale  certificates 
made  to  the  probate  Judg&  It  was  further 
found  that  65  out  of  the  903  tax  salea  wbidi 
were  made  to  the  probate  judge  were  sales 
of  property  bdon^n^  to  pwsons  who  had 
personal  property  assessed  to  them.  There 
is  no  finding  as  to  Aether  these  parties 
owned  any  peraooial  pn^iotj  at  the  time  the 
taxes  became  deUnquentornot  The  amount 
of  costs  r^resented  i>y  these  66  certificates 
Is  $444.25.  The  amount  ct  taxes  repreaoited 
by  them  la  $1,0S9.88.  .Aa  to  the  oftur  8iU 
sales.  It  Is  found  that  the  ownos  had  no 
personal  property.  It  Is  farther  foand  that 
the  plaintiff  gave  bond  In  the  sum  of  982^ 
for  the  faithful  dlscliarga  of  Oib  duties  ct  his 
office  hf^ore  entering  upon  said  office^  whldi 
said  bond  was  duly  apiHtmnl  by  the  connty 
court  of  said  county.  The  coart,  upon  tbeso 
fftcts.  fonnd  that  It  was  the  duly  of  tlie  re- 
spondent Ledwidge  to  credit  the  plaintiff 
with  the  sum  of  94.041^  totitorlal  taxes: 
$3,233.54,  county  taxes;  $646.«B,  speclil 
school  tu;  and  the  sum  of  $462.60,  tor  pub- 
lishing the  ddinqu«it  list;  and  the  siun  of 
$420,  for  filing  certificates  with  the  county 
recorder.— making  the  aggregate  of  $8j»4.63. 
These  credits  are  the  aggregate  amount  of 
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taxes  represented  by  the  840  certificates  of 
sale  made  to  the  probate  Jud^e,  and  the  costs 
of  the  publication  of  tbe  delinquent  lUt,  and 
SO  cents  each  for  filing  the  840  certificates. 
The  court  disallowed  entirely  the  claim  for 
credit  for  the  65  certificates  of  sate  of  prop- 
erty belonging  to  the  persons  who  were  as- 
sessed for  personal  pi-operty,  and  also  re- 
fused to  allow  any  costs  or  fees  for  making 
out  certificates  of  sale,  but  foimd,  as  a  con- 
clusion of  law,  that  this  claim  should  be  pre- 
sented to  the  county  clerk  for  allowance. 
From  this  judgment,  dlstillowing  and  refuS' 
log  to  compel  the  defendant  to  credit  the 
plaintltr  with  the  full  amount  claimed,  plain- 
tiff appeals. 

The  first  question  which  we  deem  proper 
to  discuss  Is  whether  or  not  the  plaintiff 
should  be  credited  with  tbe  amount  of  taxes 
represented  by  the  05  certificates  of  sale  in 
cases  where  the  owners  had  personal  [urop* 
erty  assessed  to  them.  There  Is  no  finding 
that  these  persons  bad  personal  property  out 
of  which  the  taxes  might  bare  been  made  at 
the  date  when  the  taxes  became  delinquent 
It  is  found  that  the  plaintiff  made  no  search 
tor  personal  taxable  property  of  sach  delin- 
quent taxpayers  prior  to  making  sale  of  the 
real  estate  for  their  delinquent  taxes,  but 
he  did  examine  tbe  assessment  roll,  and 
did  not  at  any  time  or  at  all  seize  or  levy 
upon  the  personal  property  of  the  owner 
of  such  real  estate  to  satisfy  or  pay  the 
taxes  motioned  In  said  certificates,  or  any 
of  them.  It  was  held  In  Little  r.  Glbbs, 
8  Utah,  265,  30  Pac.  U86,  that  a  tax  col- 
lector who  had  paid  tbe  taxes  of  a  delin- 
quent taxpayer  bad  a  right  of  action  in  his 
own  name  against  the  delinquent  for  the  re- 
covery of  the  taxes.  lu  this  case  the  tax  col- 
lector has  not  paid  the  taxes.  It  may  be  con- 
ceded that  be  had  failed  to  make  a  valid  sale 
of  tbe  real  estate  to  satisfy  tbe  amount  de- 
manded for  the  delinquent  taxes.  It  would 
seem  clear,  under  the  {^visions  of  our  stat- 
ute,  that  a  lien  for  taxes  still  exists.  The 
strllclnc  off  of  property  at  a  tax  sale  to  the 
county,  or  to  the  probate  Judge  on  behalf  of 
tbe  county,  does  not  constitute  the  payment  of 
the  delinquent  taxes  at  all.  Section  2012  of 
tbe  (Compiled  Laws  of  Utah,  as  amended 
(page  60,  Sess.  Laws  1800),  provides  that  the 
taxes  shall  attach  to  and  constitute  a  lien  on 
the  property  assessed,  If  real  estate,  from  the 
Slat  day  ot  Augnst  of  each  year,  and,  if  per- 
sonal property,  from  the  day  of  the  assess- 
ment  If  the  taxpayer  is  owner  both  of  real 
estate  and  personal  proiwrty,  the  tax  on  tbe 
powmal  property  shall  also  be  a  lien  on  the 
real  estate.  In  each  and  every  case  tbe  lien 
Bball  be  paramount  to  all  other  liens  what- 
Hoever,  and  it  shall  not  be  removed  therefrom 
nntil  the  tax  is  paid,  or  until  tbe  title  vests 
th^eto,  under  a  sale  thereof,  by  virtue  of 
proceedings  to  enforce  payment  of  the  tax. 
It  Is  evident  that  the  taxes  of  these  65  dcUn- 
qoents  have  not  been  paid,  and  that  they 
oottstltute  a  lien  np<m  the  real  estate  of  the 


.delinquents  for  the  entire  amonnt  of  taxes 
dne.  The  question  Is,  in  whose  favor  is  this 
lien,  under  the  facts  found  In  this  case?  As 
already  stated,  this  coiurt  has  held  In  Little 
V.  Gibbs  that,  if  the  collector  paid  the  taxes 
himself,  he  may  enforce  the  lien  In  his  own 
right  He  has  not  paid  them.  He  has  made 
a  sale,  voidable  at  the  election  of  tbe  delin- 
quent taxpayer.  Of  course,  the  sale  Is  valid 
if  not  objected  to  by  the  delinquent  taxpayer. 
If  he  sees  fit  to  ratify  it  it  is  clear  that  he 
may  do  so;  but  If  he  seeks  to  avoid,  docs 
it  not  follow,  by  virtue  of  the  statute  Just 
quoted,  that  the  lien  for  taxes  still  exists 
against  the  prop^ty,  and  that  that  lien  is  in 
favor  of  the  nominal  purchaser  at  tbe  tax 
sale,  and  may  be  enforced  at  any  time?  It 
is  never  barred  by  the  statute  of  limitation, 
and  Is  paramount  to  any  other  lieu  whatever 
against  tbe  property.  We  are  of  opinion 
that  this  is  what  the  legislature  intended  by 
the  section  Just  quoted.  Such  being  the  case, 
the  lien  for  these  taxes  is  vested  In  the  coun- 
ty, the  nominal  purchaser  at  tbe  tax  sale,  and 
the  collector  is  entitled  to  credit  for  the 
amount  thereof.  If  the  delinquent  taxpayer 
never  makes  objection  to  the  sale,  the  county 
obtains  the  title  to  the  property  sold,  if  the 
statute  allows  It  to  take  a  deed.  It  is  sutli- 
clent  for  this  case  to  say  that  the  county  will 
either  obtain  the  propw-ty  by  the  sale,  or  will 
obtain  and  has  obtained  a  lien  for  the  full 
amount  of  the  tax  due,  both  tm-itorlat,  coun- 
ty, and  school  district  which  Is  a  paramount 
lien  against  tbe  property  of  the  delinquent 
taxpayers.  Such  being  the  case,  it  seems 
clear  that  the  amount  of  these  taxes  should 
be  credited  to  tbe  plaintiff.  In  addition  to  the 
credits  allowed  him  In  the  court  below;  tbe 
amount,  as  above  stated,  being  $1,689.88. 
Under  tbe  findings  of  fact  we  do  not  think 
that  the  plaintiff  is  entitled  to  costs  for  mak- 
ing these  sales,  or  that  the  county  has  any 
valid  lien  upon  the  property  for  such  costs; 
and  therefore  the  plaintiff  Is  not  entitled  to 
credit  for  the  amount  daimed  for  making 
these  65  sales,  to  wit  ^444.25. 

The  next  question  is  as  to  the  fees  for  mak- 
ing oat  co'tlficatee  of  sale.  One  of  the  de- 
fenses is  that  the  certificates  are  more 
lengthy  than  is  necessary,  and  that  a  certif- 
icate that  contains  two  folios  Is  sufiBclent 
and  that  by  reason  of  the  length  of  the  cer- 
tlficates,  the  charges  therefor  are  extwtlon- 
ate.  The  statute  fixing  tbe  fees  of  the  col- 
lector  Is  found  in  the  Session  Laws  of  1890 
(page  50),  and  is  as  follows,  omitting  the 
formal  parts:  For  each  certificate  of  sale, 
per  folio,  25  cents;  for  publishing  the  name 
and  amount  of  tax  due  from  each  delinquent, 
$1;  for  filing  certificate  of  sale  with  the  coun- 
ty recorder,  50  cents.  Section  2031  of  the 
CompUed  Laws  of  Utah  provides:  "When 
real  estate  Is  sold  for  taxes,  the  collector 
shall  issue  a  certificate  to  tbe  purchaser,  re- 
dtlng,"  etc.  "A  duplicate  of  such  certificate 
shall  be  filed  by  the  collector  in  tbe  office 
of  the  recorder  of  the  ^^cfd^'C^^glV: 


744 


PACIFIC  REPORTER,  Vol  37. 


(Utah, 


If  at  such  sale  no  person  bid  and  pay  the  col- 
lector the  amount  of  tax  required  to  be  paid 
as  aforesaid  on  any  real  estate,  the  collector 
fihall  make  to  the  probate  Judge  and  his  suc- 
cessors In  office,  for  and  In  behalf  of  such 
county,  a  certificate  similar  to  that  given  to 
other  purchasers,  and  Huch  sale  to  the  county 
shall  hare  the  same  effect  as  if  made  to  an 
Individual.  And  the  clerk  of  the  county 
court  Bball  credit  the  collector  with  the 
amount  of  the  tax  due  thereon,  and  costs  tc> 
date  of  sale."  There  appears  to  be  no  con- 
troversy but  that  the  collector  Is  entitled  to 
25  cents  per  folio  for  each  certificate  of  sale. 
The  difficulty  arises  In  the  fact  that  In  these 
S40  tax  sates  made  to  the  probate  Judge, 
which  the  court  below  found  to  be  valid, 
he  also  made  out  a  duplicate  certificate,  and 
filed  the  same  In  the  office  of  the  county  re- 
corder, and  he  claims  25  cents  per  folio  for 
each  of  these  duplicates.  The  court  below 
declined  to  allow  him  anything  for  making 
out  the  certificates  of  sale.  We  think,  under 
the  stipulation  of  facts,  the  court  should 
have  directed  the  ciCTk  to  credit  him  with 
the  amount  of  fees  due  him  for  making  out 
the  certificates  of  sale,  and  that  there  was 
the  same  authority  In  the  court  to  make  this 
allowance  that  there  was  to  allow  him  for 
the  delinquent  taxes,  or  for  publishing  the 
delinquent  list,  or  for  filing  the  certificates 
with  the  county  recorder.  If  there  was  any 
necessity  at  all  for  the  county  court  to  pass 
upon  the  questions,  we  think  it  was  waived 
by  the  stipulation  of  facts;  but  certainly 
there  was  the  same  necessity  for  the  county 
court  to  ascertain  the  fact  that  the  delin- 
quent tax  list  had  been  published  as  there 
was  for  It  to  ascertain  the  amount  due  for 
each  certificate.  In  other  words,  if  there 
was  anything  for  the  county  court  to  pass 
upon  in  relation  to  the  plaintiff's  claim.  It 
would  seem  tliat  it,  of  necessity,  extended 
to  his  entire  claim,  and  not  to  any  particular 
part  of  It.  And  yet  the  court  below  did  al- 
low him  about  $8,000  of  delinquent  taxes, 
and  the  coHtH  of  publishing  the  delinquent 
list.  |4r)2..50,  and  the  costs  of  filing  840  tax- 
pale  certificates  with  the  county  recorder,  at 
50  cents  each.  We  are  of  the  opinion  that,  un- 
der the  stipulation  of  facts  in  this  case  on 
which  the  case  was  submitted,  it  was  the 
duty  of  the  court  to  have  ascertained  the 
amount  due  the  plaintiff,  and  to  have  direct- 
ed the  defendant  to  credit  hliu  with  that 
amount.  As  we  have  said,  In  addition  to  the 
credits  allowed  him,  he  was  entitle<l  to  a 
credit  for  the  remainder  of  the  unpaid  taxes. 
It  Is  found  as  a  fact  that  the  certificates 
of  sale  were  each  12  folios  In  length.  Under 
the  statute,  the  fee  for  making  these  was 
thi-ee  dollars  each.  A  lengthy  discussion  Is 
had  In  the  apiwllant's  brief  to  show  that  the 
term  "each  certificate  of  sale"  includes  a 
duplicate  certificate.  We  do  not  so  under- 
stand the  statnte.  It  may  well  be  doubted 
whether  tlie  statute  Just  quoted  requires  any 
duplicate  certificate  of  sale  where  the  prop* 


erty  Is  knocked  off  to  the  probate  Judge  for 
the  want  of  a  bidder.  The  reason  for  requir- 
ing ft  does  not  appear  to  us  to  exist,  and  the 
statute  certainly.  In  terms,  does  not  require 
it.  But,  without  deciding  the  question 
whether  it  la  required  or  not,  we  are  of  the 
opinion  that  the  statute  does  not  authorize 
any  charge  for  making  out  these  duplicate 
certificates,  and  that  the  charge  is  confined 
to  one  certificate  for  each  sale,  and  that  this 
is  the  only  meaning  that  can  be  attached  to 
the  words  "each  certificate  of  sale,"  in  the 
law  fixing  the  fees  of  the  collector.  We  think 
the  plaintiff  Is  entitled  to  25  cents  per  folio 
for  the  certificate  of  each  sale  that  he  makes, 
and  that  he  Is  not  entitled  to  a  like  sum  for 
a  duplicate  of  such  certificate. 

This  brings  us  to  the  remaining  qupstion, 
whether  or  not  the  certificates  of  sale  are 
unnecessarily  lengthy  and  the  charges  there- 
for extortionate.  The  form  of  certificate 
is  set  out  in  the  record  at  length,  and,  while 
it  is  more  lengthy  than  perhaps  the  writer 
of  this  opinion  would  use  were  he  called 
upon  to  make  a  certificate  of  sale,  yet  it 
IB  clear  that  the  form  Is  not  prescribed  by 
statute ;  that  It  is  left  to  the  discretion  of  the 
collector  to  adopt  such  form  as  he  may 
choose.  In  the  absence  of  any  showing  (and 
there  Is  none  In  this  record)  that  the  form 
was  ^udulently  gotten  tip  for  the  purpose 
of  creating  illegal  charges  against  the  coun- 
ty, we  cannot  presume  that  the  collectOT  was 
actuated  by  bad  faith  in  nring  It.  We  think 
the  same  presumption  is  to  be  indalged  tn 
favor  of  the  plaintiff  that  is  indulged  in  re- 
gard to  other  public  ofiJcers,  and  that  is  that 
he  has  acted  In  good  faith,  and  with  an  hcm- 
est  intention  to  execute  the  law.  It  was  sug- 
gested in  argument,  and  not  disputed,  that 
exactly  the  same  form  Is  in  use  throoghoot 
the  territory,  and  has  been  for  many  years. 
Whether  this  is  true  or  not  we  do  not  know, 
but  it  would  seem  from  a  careful  examina- 
tion of  the  matter  that  the  inropcMrtlon  of 
words  In  the  certificate  which  might  be 
eliminated  without  impairing  its  sense  Is  not 
groat  Different  offices  might  use  or  com- 
pile different  forms  of  certificates,  bnt,  as 
we  have  above  stated,  in  the  absence  of  any 
showing  that  the  officer  has  acted  in  bad 
faith,  we  do  not  feel  that  It  is  our  duty  to 
Impute  to  him  bad  motives  In  such  a  matter 
as  this.  It  was  within  the  power  of  the 
county  court,  perhaps,  to  have  regulated 
largely  the  compensation  of  the  plaintiff 
with  reference  to  the  fees  that  might  be 
charged  toe  making  delinquent  tax-sale  cer- 
tificates. It  is  to  be  presumed  that  they 
exercised  their  discretion,  in  view  of  all  the 
facts  before  tliem,  when  they  fixed  the  com- 
pensation of  the  plaintiff  at  |8,000.  In  addi< 
tlon  to  the  fees  which  he  might  receive  for 
tax  sales  made  to  the  [xx)bate  Judge. 

It  results  from  this  conclusion  that  the 
plaintiff  Is  also  entitled  to  credit  for  the 
sum  of  92,520,  being  $3  each  for  840  tax- 
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allowed  htm  twlow.  In  emcludlng  tbls  opin- 
ion, we  may  say  that  we  have  entertained 
grave  doubts  as  to  whether  this  action  and 
the  kindred  one  of  Weber  Co.  v.  HamGr,  37 
rae.  749,  are  properly  brought  by  proceed- 
ings In  mandamus.  We  should  have  ex- 
amined that  question  more  at  length  were 
It  not  for  the  fact  that  the  stipulation  of 
facts  indicates  that  it  was  the  intention  of 
the  court  below  to  fix  the  amount  that  the 
plalutUT  was  entitled  to  upon  the  showing 
made  that  The  defendant  should  credit  him 
with  It,  and  upon  appeal  we  are  asked  to  do 
the  same  tiling.  We  have  done  so  without 
considering  particularly  the  question  of  pro- 
cedure. We  are  of  opinion  that,  In  addition 
to  the  18,804.63,  with  which  the  court  below 
directed  that  the  plaintiff  be  credited,  he 
should  be  credited  with  ¥1,GS9.S8,  additional 
delinquent  taxes,  and  with  $2,520,  additional 
fees  and  costs;  making  a  total  credit  of  $13,- 
014.51.  It  is  therefore  ordered  that  the  judg- 
ment be  reversed,  and  the  cause  remanded 
to  the  court  below,  with  directions  to  enter 
judgment  in  that  court  in  accordance  with 
this  conclusion,  and  direct  its  mandate  to 
the  defendant  I^edwldge,  commanding  him 
to  credit  the  plaintiff  with  the  sum  of  $18,- 
014.51;  and  that  the  appellant  tecavee  the 
costs  in  this  court 

MERRITT,  0.  X,  concurs. 

BARTCH,  J.  (dissenting).  I  do  not  agree 
with  my  brethren  in  reversing  this  case.  It 
appears  from  the  findings  of  fact,  which  were 
agreed  to  by  all  the  parties  to  the  suit,  that 
the  plaintiff  was  the  tax  collector,  and,  as 
such,  on  the  18th,  10th,  and  20th  of  Decem- 
ber, 1893,  offered  for  sale,  at  public  anctlon, 
certain  separate  parcels  of  real  estate  for' 
nonpayment  of  territorial,  county,  and  school 
district  taxes  for  the  year  1893.  That  for  905 
of  these  separate  parcels  of  land  there  were 
no  bidders,  and  he  thereupon  made  out  cer- 
tificates of  sale  to  the  probate  judge  of  said 
county,  for  and  in  behalf  of  the  county,  and 
afterwards  delivered  the  certificates  to  de- 
fendant Tjedwidgo,  as  clerk  of  the  county 
conrt,  and  demanded  of  said  clerk  credit  for 
the  taxes  due  and  costs  to  date  of  sale, 
amounting  to  $15,853.57;  and  the  clerk  ac- 
cepted the  certificates,  but  refused  to  give 
the  credit  demanded,  the  county  also  refus- 
ing to  give  the  same.  That  the  costs  of  each 
sale  were  $7,  as  follows:  "For  publishing 
the  name  and  amount  of  taxes  due  from  each 
delinquent,  together  with  a  description  of  the 
property,  fifty  cents;  for  filing  ea<4i  certifi- 
cate of  sale  with  the  county  recorder,  fifty 
cents;  twenty-five  cents  per  folio  for  each 
ctartificate  of  sale  filed  with  the  county  re- 
corder; and  twenty-five  cents  per  foHo  for 
each  certificate  of  sale  deiKwlted  with  the 
county  clerk,"— the  one  certificate  being  a 
duplicate  of  the  other,  and  each  containing 
not  less  than  12  folios,  exclusive  of  the  de- 
scription of  the  real  estate.   That  no  claim 


for  the  amount  represented  by  these  certifi- 
cates, nor  for  costs,  was  ever  presented  to 
the  county  court  for  allowance.  That  the 
county  court  fixed  his  salary  at  $3,000  for  the 
year  1893,  with  the  mvitual  understanding 
that.  In  addition  thereto,  he  should  be  entitled 
to  all  costs  and  fees  allowed  him  by  law.  In- 
cluding those  allowed  him  by  law  on  tax 
sales  and  such  certificates  made  to  the  pro- 
bate judge.  That,  prior  to  the  sale  of  the 
real  estate  for  taxes,  the  collector  examined 
the  assessment  roll,  and  found  that  the  own- 
ers of  but  65  out  of  the  905  parcels  sold  were 
also  assessed  with  personal  property,  and 
that  the  collector  made  no  search  for  per- 
sonal taxable  property  of  such  delinquent 
taxpayers  prior  to  the  sale,  nor  did  he  ever 
seize  or  levy  upon  personal  taxable  property 
of  the  owners  of  the  real  estate  described 
in  the  certificates. 

Under  this  state  of  facts,  the  first  question 
raised  Is  whether  the  65  tax  sales,  where  the 
owners  of  the  real  estate  sold  had  taxable 
personal  property,  are  void.  The  court  so 
held,  and  counsel  for  appellant  insist  that 
this  was  error.  The  statutoiy  provision  re- 
lating to  this  question,  after  providing  for 
the  publication  of  a  list  of  delinquent  taxes, 
reads  as  follows:  "On  the  third  Monday  of 
December  of  each  year,  the  collector  shall 
expose  for  sale  sufficient  of  such  ddtnquent's 
real  estate;  provided,  that  the  personal  tax- 
able property  of  such  delinquent  has  been 
first  exhausted  by  a  levy  and  sale,  and  for 
that  purpose  the  tax  on  the  real  estate  Is 
made  a  lien  on  the  personal  property  to  pay 
the  taxes  and  costs,"  etc.  Sess.  Laws  1882, 
p.  29.  This  is  an  amendment  to  section  11 
of  the  act  approved  March  13,  1890,  which  la 
a  new  section,  numbered  2030a,  added  to  sec- 
tion 2030  of  the  Compiled  Laws  of  Utah  of 
1888.  All  of  these  sections  contain  similar 
provisions  regarding  the  application  of  the 
personal  property  to  a  delinquent's  taxes  and 
costs.  From  an  examination  of  these  sev- 
eral sections,  it  Is  evident  the  legislature 
Intended  that  the  i>ersonaI  taxable  proper^ 
of  the  delinquent  should  be  exhausted  before 
the  collector  had  power  to  sell  the  real  estate 
for  the  payment  of  his  taxes.  This  Is  a  con- 
dition precedent  to  the  sale  of  the  real  es- 
tate, and  the  tax  on  the  real  estate  Is  made  a 
lien  on  the  personal  property  for  that  express 
puri)ose.  This  provision  of  law  is  designed 
for  the  security  of  the  taxpayer,  and  Is  there- 
fore mandatory,  and  cannot  be  disregarded 
by  the  coliector.  A  collector  has  but  a  naked 
power  to  sell  land  for  taxes.  It  is  not 
coupled  with  an  interest.  His  authority  Is 
wholly  statutory,  and  is  derived  from  no 
rule  of  the  common  law.  He  Is  simply  the 
agent  of  the  law  to  sell;  otherwise  he  has  no 
authority,  having  no  Interest  in  the  property. 
As  such  agent,  he  must  strictly  comply  with 
the  conditions  imposed  by  law,  or  the  sale 
win  be  void,  for  he  Is  constituted  such  agent 
only  by  certain  preliminary  requirements, 
which  must  precede  hla  action,  and  are  the 


Digitized  by  Google 


746 


■  TACIFIO  RBPOBTBE,  VoL  37. 


(Utah. 


conditions  upon  which  his  authority  to  effect 
the  sale  Is  founded.  If  he  f&lls  to  observe  or 
comply  wltb  any  one  of  these  preliminary 
8t^>8,  such  failure  will  be  fatal  to  his  ac- 
tion, for  his  power  to  sell  Is  founded,  not  up- 
on one,  but  ujran  all,  of  these  requisites.  In 
the  case  at  bar,  the  officer  attempted  to  sell 
the  65  parcels  of  real  estate  without  first  ex- 
hausting the  personal  taxable  property  of  the 
several  owners.  The  exhausting  of  the  per- 
sonal property  being  a  condition  precedent, 
under  our  statute,  to  his  power  to  sell  the  real 
«8tate,  and  be  having  failed  to  observe  It, 
his  power  to  sell  never  was  created,  and  his 
action  was  without  authority.  Black,  in  his 
treatise  on  the  Law  of  Tax  l^tles  (section 
255),  states  the  law  as  follows:  "Such  a  di- 
rection is  mandatory,  and  its  due  observance 
is  strictly  a  condition  precedent  to  the  au- 
thority to  proceed  fiu-ther.  It  may  therefore 
be  stated  as  a  principle  generally  applicable 
in  those  states  [referring  to  states  having 
statutes  similar  to  ours]  that  a  title  to  real 
estate  by  virtue  of  a  tax  sale,  when  its  own- 
er had  personal  property  subject  to  sale, 
within  the  Jurisdiction,  and  of  sufficient  value 
to  discharge  the  tax,  but  which  was  not 
sought  out  or  demanded  by  the  collecting  of- 
ficer, is  Invalid  and  worthless."  See,  also, 
Id.  §§  155,  198.  Cooley,  to  his  work  on  Tax- 
ation (page  470),  says:  "It  is  therefore  ac- 
cepted as  an  axiom,  when  tax  sales  are  un- 
der consideration,  that  a  fundamental  condi- 
tion to  their  validity  Is  that  there  should  have 
been  a  substantial  compliance  with  the  law  > 
In  all  the  proceedings  of  which  the  sale  was 
the  culmination.  This  woxild  be  the  general 
rule  In  all  cases  In  which  a  man  Is  to  be 
divested  of  his  freehold  by  adversary  pro- 
ceedings, but  special  reasons  make  It  pecul- 
iarly applicable  to  the  case  of  tax  sales." 
See.  also.  Id.  «§  342,  472.  It  is  quite  clear 
that  the  sales  under  consideration  cannot  be 
upheld  by  authority.  2  DHL  Mun.  Corp.  § 
820;  3  Washb.  Real  Prop.  p.  234,  a  3,  subd. 
12;  French  v.  Edwards,  13  WaU.  506;  Hough- 
ton Co.  V.  Auditor  General,  41  Mich.  28.  1  N. 
W.  890;  Scofield  v.  City  of  Lansing,  17  Mich. 
437;  O'Byme  v.  City  of  Philadelphia,  93 
Pa.  St  225;  Seymour  v.  Peters.  67  Mich.  415, 
35  N.  W.  62;  Wilhelm  v.  Russell,  8  Neb.  120; 
Wartenslcben  v.  Halthcock  (Ala.)  1  South. 
38.  It  Is  not  necessary  to  determine  In  this 
case  whether  the  coun^  has  a  Hen  for  the 
taxes  on  these  parcels  of  land,  thus  attempted 
to  be  sold  by  the  collector.  It  Is  evident, 
however,  that  the  sales,  being  void,  passed 
no  lien  to  the  county,  and  that,  If  the  county 
has  a  Hen,  it  has  it  by  virtue  of  section  2012, 
Comp.  I^aws  Utah  1888,  as  amended  by  the 
act  approved  March  13,  1890.  Neither  the 
certihcatea  of  sale  nor  any  deeds  which  the 
county  might  eventually  receive  thereunder, 
could  create  for  or  pass  to  It  any  lieu,  be^ 
cause  the  sales  were  made  without  authra-ity 
of  law,  and  therefore  conferred  no  rights 
which  the  county  can  enforce. 
Xt  in  insisted  that  the  right  conferred  by 


gectlon  2030a,  above  quoted.  Is  a  personal 
right,  and  that  only  the  taxpayer  can  com- 
plain. If  this  bo  conceded,  how  can  it  avail 
the  appellant?  The  moment  the  county 
should  attempt  to  dispose  of  lands  It  had  ac- 
quired through  a  void  sale  the  owner  would 
assert  his  right.  In  that  event  the  county 
would  stand  on  the  same  footing  as  an  Indi- 
vidual, and  with  no  better  rights  by  virtue  of 
the  sale.  Where  a  person,  at  a  void  tax 
sale,  ptu*chases  land,  the  payment  of  tbe  tax 
thereon  Is  the  same  as  a  voluntary  payment, 
made  without  the  request  of  the  owner;  and 
he  has  no  Hen  for  the  money  so  paid,  unless 
given  him  by  statute,  for  at  common  law  the 
rule  of  caveat  emptor  applies.  The  county, 
having  acquired  no  Hen  or  other  rights  by 
virtue  of  the  sales  In  question.  Is  under  no 
obligation  to  credit  the  collector  with  the 
costs  of  void  sales.  Black,  Tax  TiUes,  |i 
463,  464;  Cooley,  Tax'n,  pp.  476,  50£>,  510; 
Harper  v.  Rowe.  53  Cal.  233. 
,  It  is  further  contended  by  counsel  for  ap- 
pellant tliat  it  was  laivful  for  him  to  charge 
25  cents  per  folio  for  the  duplicate  certificate 
of  each  of  the  remaining  840  tax  sales,  and 
that  the  court  erred  In  holding  such  charge 
lUegaL  It  Is  the  duty  of  the  collector,  when 
he  sells  real  estate  for  taxes,  to  Issue  a  cer- 
tificate of  sale  to  the  purchaser,  and  file  a 
duplicate  of  such  certificate  In  the  office  of 
the  county  recorder.  When  there  is  no  bid- 
der at  any  sale  who  will  pay  him  the 
amount  of  the  delinquent's  tax,  he  Is  re- 
quired to  make  such  certificate  to  the  pro- 
bate Judge,  for  and  in  behalf  of  the  county, 
and  then  such  sale  to  the  county  shall  have 
the  same  effect  as  if  made  to  an  Individual. 
Comp.  Laws  Utah  1888,  S  2031.  For  these 
services  tbe  leglslatiu-e  has  provided  fees,  as 
follows:  "For  each  certificate  of  sale,  par 
folio,  twenty-five  (25)  cents.  For  publishing 
the  name  and  amoimt  of  taxes  due  from 
each  delinquent,  fifty  (50)  cents.  For  filing 
certificate  for  tax  sale  with  the  county  re- 
corder, fifty  (50)  cents."  Sess.  Laws  1S02,  p. 
30,  §  2030a.  It  will  be  observed  that  there  is 
no  proTiaion  here  for  fees  for  the  making  of 
a  duplicate  certificate,  except  50  cents  for 
filing  It  with  the  recorder,  and  there  Is  no 
Implied  obligation  on  the  part  of  a  county  to 
make  compensation  to  its  officers.  The  right 
must  be  expressly  conferred  by  law;  and, 
when  a  statute  creates  a  liability  where  none 
otherwise  exists,  it  will  be  strictly  construed, 
and  the  courts  will  not  aid  it  In  favor  of  tlie 
officer.  Nor  will  tliey  enlarge  such  UabiUty, 
or  extend  it  bej'ond  the  provisions  as  ex- 
pressed In  the  statute.  Nor  is  the  st;itute 
under  consideration  at  all  ambleuoua  or  un- 
certain in  its  proTlsioas.  It  expressly  pro- 
vUlea  a  folio  fee  for  "each  certificate,"  and 
is  silent  as  to  the  duplicate,  except  that  it 
provides  for  filing  It  Xt  Is  clear  that  the 
legislature  intended  that  the  dutj-  of  maliiDC 
tbe  duplicate  certificate  should  be  performed 
without  additional  compeusatiou.  Tlic  &A- 
lector,  having  taken  upon  himself  the  di:»- 
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cbaise  of  tbe  duties  of  fata  ofike^  t»  pre-- 
stimed  to  bav«  accepted  It  with  a  knowledse 
the  EWOTlsions  of  law  relating  to  it  Be 
therefore  assumed  the  duty  )f  making  such 
duplicate  certificate,  knowing  that  there  wag 
no  provision  of  law  which  would  entitle  him 
to  the  fees  In  question.  The  statute  does 
not  use  the  plural,  but  the  Angular,  form  of 
the  word  "catiOcate/*  and  the  folio  fee  al- 
lowed in  each  tax  sale  can  apply  to  but  one 
cwtlficate  SuttL  St  Const  |  371;  Cooler. 
Tax'n,  p.  266;  Bowe  r.  Kern  Co.,  72  Col.  363, 
14  Fac.  11;  Oreen  t.  Holway,  101  Mass.  243; 
City  of  Mioa  t.  Aetna  Ins.  Co.,  82  10.  46; 
Boyd  Hood,  57  Pa.  8t  08;  Wrous^ton  t. 
Turtle,  U  Uees.  &  W.  S61.  Counsel  for  ap- 
pellant has  dted  tiie  cases  of  McEClnstry  t. 
V.  8.,  40  Fed.  813,  and  Clough  v.  U.  8..  47 
Fed.  796,  in  support  of  the  proposition  that 
a  statute  which  fixes  the  conqKUsation  of 
offlcws  should  receire  a  liberal  eonstroction. 
These  oases  appear  to  support  the  proposi- 
tion, but  Uiey  have  been  ovwmled  in  U.  S. 
T.  dough,  5  C.  0.  A.  140,  55  Fed.  STO,  and 
aro  ther^OTe  no  longer  authority  on  that 
point  This  last  case  rapports  the  rule  ot 
strict  eonstroction. 

It  is  furttier  contended  that  Ihe  court  eared 
in  deciding  tiut  oich  of  the  840  certificates 
is  longer  than  necessary,  and  that  the  costs 
charged  In  each  case  are  one  dollar  in  excess 
of  what  should  have  been  charged.  It  ap* 
pears  from  the  agreed  *t*irt<nga  of  fact  that 
each  certificate  contains  12  folios  of  mattw, 
ezcUisiTe  of  tiie  description  of  the  land.  Sec- 
tion 2031«  Comp.  Laws  Utab  1888.  provides 
as  foUows:  "When  reiU  estate  Is  sold  toe 
taxes,  the  collector  shall  Issue  a  certificate  to 
the  purchase,  reciting  substantially  the  facts 
of  the  nmi-payment  of  the  tax,  levy  up<Hi,  ad- 
TOTtisranent  and  sale  of  said  nsal  estate."  It 
will  be  olwerved  tiut  there  are  but  four  facts 
which  shall  be  substantially  recited  in  thecer- 
tiflcate,— the  nonpayment  of  tax,  the  levy, 
the  advertisement,  and  the  sale.  The  statute 
provides  no  f wm,  and  the  collector  Is  therefore 
entitled  to  exercise  a  reasonable  discretion  in 
creating  and  adopting  such  a  form  as  wUl 
enable  him  to  comply  with  the  statute. 
This  discretion,  however,  will  not  permit  him 
to  Insert  unnecessary  words  and  sentences  in- 
to the  fftrm,  or  to  recite  facts  therein  not  re- 
iiulred  by  the  terms  of  the  statute,  and  charge 
fees  for  the  same.  While  the  collector  will 
not  be  held  to  the  strictest  rules  of  propriety 
In  the  use  of  language,  yet  unnecessary  rep- 
etition should  be  avoided,  and  the  form 
should  be  reasonably  concise.  In  the  case 
at  bar,  as  appears  from  the  record,  the  form 
contains  twelve  folios,  and  yet  the  statute  re- 
quires the  reciting  of  but  four  facta  In  the 
certificate.  An  examination  of  It  shows  it  to 
be  of  unreasonable  and  unnecessary  length, 
and  an  infringement  upon  the  rights  of  the 
taxpayer,  who  Is  to  pay  for  the  superfluous 
verbiage  at  the  rate  of  2r)  cents  per  folio. 
This  is  such  an  abuse  of  discretion  as  will 
anthorlie  a  court  to  Int«^a«,as  unwarranted 


'  jotAee  the  law.  •  Sncb  a  padding  of  the  form, 
apparently  for  the  purpose  of  Inoreaslng  tiic 
number  of  foUos,  cannot  be  upheld  upon  any 
principle  of  justice  to  the  taxpayer.  Where 
the  legislature  leaves  the  manner  of  exerclu- 
Ing  a  power  to  the  discretion  of  an  ofllco-.  It 
does  not  mean  that  he  shall  excrdse  such  dis- 
cretion arbitrarily  to  the  Injury  of  any  subject. 
It  is  clear  that  under  the  agreed  statement 
of  facts,  the  court  properly  reduced  the  num- 
ber of  folios  to  be  allowed  the  collector  in 
each  case,  and  rightfully  made  a  correspond- 
ing reduction  in  the  amount  claimed,  and  it 
seems  equally  clear  that,  in  Justice  to  the  par- 
ties concerned,  the  amount  thus  allowed  is 
still  excessive.  5  Am.  &  Eng.  Enc.  Law,  pp. 
GSl,  682;  Van  Duzee  v.  U.  S.,  09  Fed.  440; 
Olsen  V.  Bagley  (decided  at  this  to-m)  37 
Pac.  739.  The  authorities  dted  by  ai^Uant 
on  this  point  do  not  appear  to  be  applicable 
to  the  case  at  bar,  for  here  there  Is  a  clear 
abuse  of  discretion. 

Counsel  for  appellant  further  contend  that 
it  was  the  dutr  of  the  county  dark  to  credit 
the  collector  with  his  costs,  on  the  assessment 
roll,  without  previous  allowance  by  the  coun- 
ty court  There  are  various  statutory  provi- 
sions respecting  the  duty  of  the  cleric  and 
county  court  Section  187,  p.  298,  1  Comp. 
Laws  Utah  1888,  provides:  "The  county 
courts  In  their  respective  counties  have  Juris- 
diction and  powa-  under  such  limitations  and 
restrictions  as  are  prescribed  by  law."  And, 
under  subdiviaton  12  of  this  section,  such 
courts  have  power  "to  examine  and  audit  at 
least  once  a  year  the  accounts  of  all  officers 
having  the  care,  management  collection  or 
disbursement  of  moneys  belonging  to  the 
county  or  apiHM>priated  by  law  or  otherwise 
for  Its  use  and  benefit"  and,  under  subdi- 
vision 13,  "to  examine,  settle  and  allow,  all 
accounts  legally  chargeable  against  tiie  coun- 
ty and  order  warrants  to  be  drawn  on  the 
county  treasurer  therefor."  Section  196  pro- 
vides how  claims  must  be  Itemized  and  vert- 
fled  before  such  court  can  allow  them.  Sec- 
tion 197  provides  that  "no  account  must  be 
passed  upon  by  the  court  unless  made  out  as 
prescribed  In  the  preceding  section,  and  filed 
by  the  dak."  Section  208  reads:  "Accounts 
for  county  charges  of  every  description  must 
be  presented  to  the  county  court  to  be  audit- 
ed as  prescribed  In  this  act."  Under  these 
provisions  of  the  law,  it  would  seem  that  the 
county  court  has  the  exclusive  power  to  pass 
upon  all  claims,  of  every  description,  which 
may  be  chargeable  against  the  county;  but 
counsel  for  appellant  Insist  tiiat  by  a  pro- 
vision of  section  2031,  supra,  the  coimty  clerk 
has  the  right  and  that  it  is  his  duty,  to  <Tedit 
the  collector  with  his  costs,  and  thus  pass 
on  his  claim  without  authority  from  such 
court  Tixe  provision  referred  to  reads: 
"And  the  clerk  of  the  county  court  shall  cred- 
it the  collector  with  the  amount  of  the  tax 
due  thereon,  and  costs  to  diite  of  sale."  If 
the  position  of  counsel  be  correct  then  the 
collector's  claim  for  costs  wIU  Jiecome  an 
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exception  to  any  other  claim  a^nst  Qie 
county.  An  examination  of  the  various  pro- 
visions reveals  no  such  intent  on  the  part  of 
the  legislature;  nor  does  It  reveal  any  con- 
flict between  the  several  provisions  of  law. 
When  these  several  provisions  are  read  to- 
gether, they  mean  simply  thai  the  county 
court  Bhall  audit  and  pass  upon  the  claim  of 
the  tax  collector  for  fees  and  costs,  the  same 
as  any  other  claim;  and  then,  when  so  au- 
dited and  passed  upon,  the  county  clerk  shall 
credit  him  with  the  amount  allowed  by  the 
court  The  clerk  simply  acts  under  the  dl- 
i-ection  of  the  court  He  cannot  act  In  the 
capacity  of  clerk  without  acting  under  the 
orders  of  his  superiors  in  any  matter  requh*- 
lug  Judgment  or  discretion,  Judicial  In  its 
nature.  There  Is  no  statute  authorizing  ttte 
clerk  to  settle  with  the  collector.  Nor  can  tiie 
collector  determine  for  himself,  wittiout  the 
action  of  the  court,  what  his  fees  and  chargefl 
shall  be,  independent  of  a  statute.  Nor  Is  it 
dear  under  the  law,  as  contended  by  counsel 
for  api>eliant,  that  the  claims  of  tbe  collectco*, 
arising  because  of  the  collection  of  delinqnent 
taxes,  were  intended  by  the  l^slature  to  be 
a  direct  charge  upon  the  county  tax,  to  be 
credited  to  him  the  same  as  money,  and  the 
money,  to  the  amount  of  the  claim,  to  be  wlth- 
hdd  as  part  of  his  compensation.  The  cases 
\^ich  counsel  cite  to  supi>ort  this  proposition 
do  not  appear  to  apply  to  flie  case  at  bar. 
Most  of  them  are  cases  arising  under  statutes 
which  provide  that  tbe  collector  may  retain 
a  certain  per  centum  of  the  tax  collected  as  a 
commission  in  lien  of  other  compensation. 
Those  cases  hold  tliat  he  may  retain  bis  com- 
mission out  of  the  tax.  In  this  case,  as 
sbowa  by  the  agreed  statement  of  t&ctB,  the 
collector  was  paid  a  stipulated  salary  by  the 
county  court,  which  was  $3,000,  for  the  year 
1893,  "vttQi  the  mutual  undm^nding"  be- 
tween him  and  the  county  court  that  he  was 
entitled.  In  addition  thereto,  to  certain  costs 
And  fees,  including  costs  and  teen  for  sales 
and  certificates  made  to  the  probate  judge. 
Under  section  2021,  Comp.  Laws  Utah  1888, 
the  county  court  had  the  right  to  fix  the  col- 
lector's compensation.  Whether  this  "mu- 
tual uudCTstanding"  is  binding  on  the  county 
It  is  not  necessary  to  determine;  nor  Is  it  nec- 
essary to  determine  whether  any  of  the  char- 
ges made,  pursuant  to  such  *^nder8tandlng," 
for  the  H40  certificates  of  sale  issued  to  the 
probate  Judge  constitute  a  valid  claim,  or 
what  effect  the  illegal  fees  chnrged  by  the 
collector  in  each  one  of  the  840  sales  would 
hare  upon  the  rights  of  the  county,  should  it 
at  any  time  attempt  to  dispose  of  the  real 
estate  uudcr  the  certificates  of  sale  made  to 
the  probate  Judge,  because  Iwtii  the  "mutual 
understanding"  and  tbe  certificates  tire  treated 
as  binding  and  valid  in  the  agreed  findings 
of  fact. 

The  question  Is,  can  the  collector,  receiving 
a  fixed  salary,  withheld  any  money,  which 
he  receives  In  his  official  capacity,  from  the 
county  treasurer.  In  payment  ot  daims  due 


him  from  the  county?  Section  2038,  Comp. 
Zjaws  Utah  1888,  so  fai  as  material  here, 
reads  as  follows:  "The  derk  of  the  county 
court  in  each  county  shall  keep  an  account 
with  the  collector,  debiting  him  with  the 
amount  of  tax  assessed  and  crediting  him 
with  the  amounts  paid;  and  the  collectcnr  Is 
hereby  required  to  pay  to  tbe  county  treas- 
urer, Mice  a  mwth,  w  oftener  If  required  by 
tbe  county  court  all  county  funds  collected 
by  him.  and  shall  take  the  treasurer's  re- 
ceipt tlierefor.  specifying  tbe  amounts  paid 
in  kind."  This  Is  a  dear  statement  of  the 
duties  of  the  collector,  and  leaves  no  room 
tor  doubt  Under  Its  provisions,  the  cofiector 
must  pay,  not  only  a  part,  bat  "all,  the  funds 
c(rilected"  to  the  treasurer,  once  a  month,  or 
oftener  if  required  by  tbe  court;  and  he  has 
no  ri^  to  any  offset,  not  even  tliongh  his 
claim  or  demand  be  for  unpaid  salary.  Hav* 
lug  collected  the  money.  It  la  his  duty  to  pay 
it  orer  promptly,  as  provided  by  law;  and 
he  has  no  right  to  pause  and  question  the 
right  of  the  county  to  rec^ve  It  before  pay- 
hig  a  demand  due  to  himself.  Nor  has  he 
a  right  to  withhold  any  porthm  of  it  as  com- 
pensation In  addition  to  his  stipulated  salary, 
In  the  absence  of  a  statute  expressly  giving 
such  right.  Cod«y,  bi  bis  woric  on  Taxation 
(page  7<Mt),  thus  states  tiie  law:  "It  has  been 
seen  that  the  law  sometimes  provides  very 
summary  proceedings  fw  the  enforcement  of 
the  duty  to  pay  taxes,  and  that  the  legislative 
competency  to  do  so  has  been  very  fully  siu- 
tained.  With  mndi  greater  reason  may  the 
law  provide  summary  remedies  against  those 
who,  having  accepted  oflldal  positions  under 
the  rev«Lue  laws,  neglect  or  refuse  to  per- 
form the  duties  which  porialn  to  them,  or  en- 
deavor to  substitute  a  performanw  of  their 
own  for  something  of  a  different  nature  which 
the  law  has  required.  This  Is  particilarly 
true  of  tax  collectora  They  have  only  to  col- 
lect m<mey,  and  pay  It  over  to  tiie  propw  cus- 
todian; and  it  is  seldom  that  a  question  arises 
which  can  Justify  departure  from  the  strict 
terms  of  their  authority,  or  neglect  in  the 
prompt  payment  of  iiiiat  comes  to  thdr 
hands."  See,  also.  Id.  pp.  T05,  706.  In  City 
of  New  Orleans  t.  Pinnerty,  21  Am.  Rep. 
569,  the  court  said;  "No  officer  of  a  govera- 
ment,  state  or  municipal,  Is  empowered  to 
pay  himself  bis  salary,  or  plead  in  compea- 
satian  a  demand  made  against  him  for  mon- 
eys collected  by  him  in  his  oflldal  capacity, 
by  an  amount  due  him  on  account  of  his  sala- 
ry. His  duty  Is  to  discharge  the  obligations 
of  his  office  acc(H*ding  to  the  texros  of  his  ac- 
c^tance  thnreof ,  and  to  get  his  pay  as  other 
offlceni  get  theirs.  In  other  words  be  can- 
not pay  himsdf."  Mecfaem,  Fub.  Off.  {  873; 
Dill.  Mun.  Corp.  {  230;  Son  Frandsco  t.  Ford. 
S2  Cal.  19S;  Evans  r.  City  of  Trenton,  24  N. 
J.  Law,  764;  Hatch  t.  City  of  Cincinnati,  I" 
Ohio  St.  48;  People  r.  Supnrvlaors  of  New 
York,  1  Hill,  882;  Griffin  t.  Clay  Gonnty.  G3 
Iowa,  4t8,  19  N.  W.  827;  Slkes  T.  Hatfiekt 
13  Gray,  347;  White  T.  Levant^TS  Me.  KB,  7 
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AtL  589;  Haflwdl  Mayor,  etc.,  81  N.  T. 
255.  I  am  of  the  opinlMi  tbat  In  the  case  at 
bar  it  was  the  duty  of  the  appellant  to  pay 
over  all  the  money  which  he  collected,  and 
then  pnwnt  bis  claImB  to  the  connty  court 
for  allowance,  the  same  as  any  other  offlco- 
or  claimant.  Under  the  findings  of  fact, 
which  were  agreed  to  by  all  13ie  parties  to 
this  action,  I  see  no  reason  tar  disturbing  the 
Judgmmt  of  the  trial  court 


WEBER  COU>fTT  v.  HAMER,  Tax  CW- 

lector.' 

(Snpreme  Court  of  Utah.    Aug.  31,  18M.) 

Appeal  from  diRtrict  coart,  fourth  district; 
before  .Tustice  James  A.  Miner. 

Handamuk  on  rriation  of  Welwr  county,  to 
compel  Daniel  Hamer,  tax  odlector  of  said 
coonty,  to  pay  over  CM-tain  moneys.  Writ 
made  pemoptoiyt  and  defmdant  appeals.  Bo- 

Richards  &  MacMillRD,  for  appellant  A.  J. 
Weber  and  W.  I*  Maginnis,  for  respondent. 

SMITH,  J.  In  Tlew  of  the  opinion  Just  ren- 
dered in  the  case  of  Hamer  r.  Weber  Co.,  87 
Pac.  741,  it  ia  not  neceBsary  that  we  sliould  go 
over  the  facts  in  this  ease,  or  discuss  at  length 
the  questions  of  lair  raised  upou  the  appeal. 
TUs  ia  a  proceedine  In  maQdamua,  commenced 
by  the  county  of  Web»  against  the  defendant, 
to  compel  him  to  pay  over  the  sum  of  ^4,733.- 
34.  Ine  answer  sets  up  the  same  matters 
which  are  set  np  in  the  complaint  in  the  case  of 
Hamer  t.  Weber  Co.,  and  prays  for  credit  for 
the  amount  claimed  as  delinquent  ta:i:ee,  fees, 
and  costs  tor  making  delimiuent  sales  to  the 
probate  Judge.  We  have  sirpady  determined  in 
that  case  the  amount  to  which  the  plaintiff  is 
actually  entitled  under  the  law,  and  upon  the 
facts  ^nd.  The  finding  of  facts  in  this  case 
is  precisel7  the  same  as  In  that.  It  results 
from  our  conduaion  in  tliat  case  tbat  a  writ  of 
mandate  ahould  iiisue  in  this  case,  commanding 
the  defendant,  Ilamw,  to  pay  over  to  the  coim- 
ty  of  Weber  the  ilifFerence  between  $l."5,S5;t.57, 
the  amount  for  which  he  sought  credit,  and  $13,- 
014..51,  the  amount  for  which  he  was  entitled  to 
credit;  or,  in  other  words,  the  sum  of  $2,840.09. 
It  la  ordoed  that  the  judgment  of  the  court  be- 
low be  reversed,  and  the  cause  remanded  to 
that  court  with  directions  to  issue  its  mandate 
commanding  the  defendant,  Hamer,  as  tax  col- 
lector, to  Immediately  pay  owe  to  the  ronnty 
treasurer  of  Wel>er  county  the  sum  of  $2  8iti.- 
06,  and  tliat  the  an,>ellant  recover  his  costs  in 
this  court  only. 

MERRITT,  O.  J.,  concurs.  BARICH,  J., 
dissents. 


GUTIERREZ  v.  HBBBARD,  Judge.  (No. 
15,694.) 

(Supreme  Court  of  California,    Sept.  13,  1894.) 

Apfeal  Boso— Fixing  Amocst— Duty  op  Judob. 

Under  Code  Civ.  Proa  9  945,  providing 
for  a  stay  of  pro^-eedings  under  a  judgment  di- 
recting the  delivery  of  posseeeion  of  lands,  up- 
on the  execution  of  a  pmper  undertakine  on  np- 
peel,in  an  amount  fixed  by  ttie  Judge,  the  judge 
must  fix  such  araonnt,  though  the  judgment  luts 
already  been  executed. 


*Bdiearlng  pending. 


tn  bank. 

Application  by  Gutterres  fbr  writ  of  man- 
date to  compel  J.  C.  B.  Hebbard,  Judge,  to 
fix  the  amount  of  an  nndertalting  on  appeal. 

Application  granted. 

T.  J.  Crowley,  for  petitions.  E.  J.  Prlngle, 
ftar  respondent. 

HARBISON.  7.  Application  for  a  writ  of 
mandate.  In  the  action  of  Emeric  t.  Alva- 
rado,  for  the  partition  of  the  Rancho  San 
Pablo,  the  abOTe-named  petitioner  was  one 
of  tlie  defendants  claiming  a  portion  of  the 
land,  and  by  the  final  decree  was  awarded 
one  portion  of  the  land  claimed  by  her;  an- 
other portion,  designated  as  "Lot  No.  198," 
being  allotted  to  H.  F.  Emerlc.  This  decree 
was  entered  March  3,  1894,  and  notice  there- 
of served  ui>on  the  petitioner  upon  the  same 
day.  By  the  terms  of  the  decree.  It  was 
ordered  and  adjudged  "that  the  several  par- 
ties to  this  action  do  forthwith  sturender  and 
deliver  up  the  possession  of  such  parcels  of 
said  rancho  as  they  now  respectively  oc- 
cupy, which  have  not  been  allotted  to  them 
in  severalty  by  said  decree,  and  that.  In  de- 
fault thereof,  writs  of  possession  shall,  on 
the  application  of  any  of  the  parties  thereto, 
be  Issued  by  the  clerk  of  said  court,  and  un- 
der the  seal  thereof,  directed  to  the  sheritf  of 
the  county  of  Contra  Costa,  commanding 
him  to  place  said  parties  In  the  quiet  and 
peaceable  possession  of  the  Safd  parcels  al- 
lotted to  them  as  aforesaid,  and  to  remore 
all  oth«  persons  therefrom."  At  the  date  of 
tlie  decree,  and  for  several  years  prior  there- 
to, lot  198  was  in  the  possession  of  W.  B. 
Heniugs  and  his  tenants,  claiming  to  hold 
the  same  under  and  as  the  successor  In  Inter- 
est of  Mrs.  Gutierrez.  Aftwr  the  entry  of 
the  decree  an  appeal  therefrom  was  taken  to 
this  court  on  behalf  of,  and  in  the  name  of, 
Mrs.  Gutierrez;  and  an  application  was  made 
to  the  respondent  to  fix  the  amount  of  the 
undertaking  against  waste,  and  Cor  use  and 
occupation,  required  by  section  945,  Code 
Civ.  Proc,  for  the  pmrose  of  staying  pro- 
ceedings on  the  Judgment  This  application 
was  beard  by  the  respondent  JVIarch  23d, 
after  notice  tliereof  bad  been  given  to  Emeric, 
and  was  by  him  denied.  Thereupon,  the 
present  application  was  made  to  this  court 
for  a  writ  of  mandate  directing  the  respond- 
ent to  fix  the  amount  of  such  undortaklnff. 
In  his  answer  to  the  application  the  respond- 
ent alleges  that  on  the  5th  day  of  March 
an  affidavit  was  filed  in  the  superior  court 
showing  that,  after  entry  of  the  decree,  de- 
mand had  been  made  by  Emerlc  upon  Hel- 
Mngs  and  his  tenants  for  the  possession  of 

ot  108,  and  that  they  bad  refused  to  give 
possession;  that  upon  an  ex  jrarte  applica- 
tion on  said  affidavit  a  writ  of  possession 
was  issued  by  the  clerk,  under  the  order  of 
the  court,  directed  to  the  sherlflT,  to  place 
Emerlc  In  the  quiet  and  peaceable  possession 
of  lot  19^  and  to  remove  all  Q]$er  persona 
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tbareflrom;  that  before  any  application  had 
been  made  to  fix  the  amount  of  the  under- 
taking the  said  writ  had  been  soTed  and 
executed  bj  the  sheriff,  and  return  thereafter 
made,  to  the  effect  that  he  bad  placed  Bald 
Emerlc  In  actual  possesion  of  the  premises, 
and  remoTed  all  other  persons  therefrom. 
It  Is  now  claimed  on  behalf  of  the  respondent 
that  because  of  these  facta  he  was  not  re- 
quired to  fix  any  amount  fco-  said  undertak- 
ing. 

We  are  of  the  opinion,  taowever,  that  It 
was  the  duty  of  the  respondent  to  fix  an 
amount  for  which  the  appellant  ml^t  give 
an  undertaking  to  stay  proceedings  upon  the 
judgment.  If  she  so  desired.  Section  945, 
Oode  ClT.  Proc.,  provides  that  all  proceed- 
ings In  the  court  below  upon  a  Judgment 
which  dh^ts  the  delivery  of  possession  of 
real  property  may  be  stayed  if  the  appel- 
lant encutes  a  written  undertaking  to  the 
effect  that  during  fb.e  possession  of  such 
property  by  him  he  will  not  commit,  or  suf- 
fer  to  be  committed,  any  waste  thereon,  and 
that  If  the  Judgment  be  affirmed  he  will  pay 
the  value  of  the  use  and  occupation  of  the 
property  from  the  time  of  the  appeal  until 
the  deltv^  of  the  possession  thereof.  This 
is  a  right  conferred  upon  an  appellant  by 
the  statute,  and  the  same  statute  makes  it 
the  official  duty  of  the  Judge  to  fix  the 
amount  of  the  undertaking  that  Is  to  be  given. 
If  tile  Judge  refuse  to  fix  the  amount  for 
such  undertaUng,  he  thereby  deprives  an  ap- 
pellant of  a  substantial  right  which  the  stat- 
ute has  confmed.  The  decree  in  the  pres- 
ent case  directs  the  delivery  of  possession  of 
real  propwty,  and  was  rendered  by  the  re- 
spondent; and  when  be  was  informed  of 
the  desire  of  the  petitioner  to  appeal  tbere- 
firom,  and  to  hare  proceedings  thereon  stayed 
pending  the  appeal,  his  official  duty  to  fix 
the  amount  of  the  undertaking  was  clear. 
If,  after  the  entry  of  the  decree,  matters  had 
supervened  which  might  deprive  the  appel- 
lant of  an  effective  stay  of  proceedings,  even 
though  she  should  give  the  undertaking,  the 
respondent  should  determine  the  sufficiency 
of  those  matters  when  presented  upon  a  di- 
rect Issue  In  which  her  right  to  the  stay  of 
proceedings  was  involved,  rather  than  adju- 
dicate upon  their  sufficiency  before  there  was 
an  opportunity  for  her  to  ask  for  such  stay. 
Whether,  after  she  had  given  such  an  under- 
taking, she  could  avail  herself  of  the  priv- 
ileges which  the  statute  confers,  would  be  a 
matter  then  to  be  considered  and  determined. 
If,  In  fact,  the  execution  of  the  decree  bad 
become  so  complete  that  th^  were  no  pro- 
•Tccdings  thereon  to  be  stayed,  no  harm  could 
be  done  to  any  of  the  parties  to  the  action 
by  the  giving  of  such  an  undertaking;  and 
if  there  should  be  any  reason  by  which  the 
appellant  might  show  herself  entitled  to  a 
stay,  notwithstanding  the  execution  of  the 
decree,  she  ought  to  be  allowed  that  priv- 
ilege. The  respondent  should  not  deprive 
her  of  the  opportunity  which  the  statute  af- 


fords in  this  respect,  by  refusing  to  fli  the 
amount  of  the  undertaking.  The  appllcatioD 
for  the  writ  Is  granted. 

We  concur:  BEATTT,  C.  J.;  VAN  FLEET. 
J.;  FITZGERALD,  J.;  DE  HAVEN,  J.;  GA- 
ROUTTE.  J. 


UIICaLa4 

EACETDS  et  al.  t.  LOS  ANGELES  CONSOL- 
IDATED ELECTRIC  RY.  CO. 
(No.  1935.) 
(Snpreme  Coart  of  California.    Aug.  39,  1894.) 
Change  of  STkKBT  Oradb  —  Ikjcbies  to  Abut- 

riSQ  pROPEaTy— LlABlUTT  OT  ClTT  —  MXASCRI 

or  Damaobs. 

1.  Under  Const  1879,  art  1,  I  14.  which 
provide*  that  private  property  shall  not  be  tak- 
en or  "damaged"  for  paollc  use  without  oom- 
pensation,  the  owner  of  a  lot  on  a  street  which 
was  dedicated  to  the  citr  may  recover  for  dam- 
ages thereto  caused  by  the  grading  of  the  street 
to  the  established  grade.  BeatCy,  0.  J.,  and 
McFariond,  J.,  diasenting. 

2.  In  an  action  by  a  lot  owner  for  dam- 
age to  his  lot  causcMl  by  grading  the  street,  evi- 
dence of  the  diminutioD  in  the  value  of  the  lot 
hj  the  adoption  of  the  ordinance  establishing 
such  grade  li  inadmiaaible,  as  there  can  be  a  re- 
covery onlr  for  the  actual  physical  change  of 
grade. 

3.  BraeGtfl  to  the  lot  from  the  operation  of 
a  street  railway  on  the  street  af  tn-  it  was  grad- 
ed cannot  be  considered  to  diminish  the  dam- 
ages. 

4.  Where  the  only  objection  to  evidence  was 
that  it  was  "incompetent.  Irrelevant,  and  Im- 
material." it  cannot  be  argued  on  a{q>eal  tliat 
such  evidence  sfaonld  have  been  exduded  on  ac- 
eonnt  of  the  mannsr  in  which  tiie  question  was 
asked. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;  William  P.  Wade,  Judge. 

Action  by  B.  D.  Eachus  and  anoth^ 
against  the  Los  Angeles  Consolidated  Bflec- 
trlc  Railway  Company.  Thew  was  a  Judg- 
ment for  ^aintUb,  and  defendant  appeala 
Affirmed. 

John  D.  Pope,  for  appellanb   Galbreth  & 

Morrison,  for  respondents. 

HARRISON,  J.  The  plaintiffs  are  the  own- 
ers of  a  lot  of  land  In  the  city  of  Los  Angeles, 
situate  at  the  corner  of  First  and  Flgueroa 
streets,  having  a  fi'ontage  of  142  feet  on  First 
street  and  50  feet  on  Flgueroa  street  The  lot 
is  a  portion  of  a  larger  tract  of  land  which 
originally  belonged  to  the  municipality,  and 
was  laid  out  by  it  into  blocks  and  streets  In 
1872.  The  plaintiffs  became  the  owners  of 
their  lot  In  18S7,  and  built  a  house  thereon 
in  which  they  lived  for  several  years.  In 
1891  the  defendant  received  a  franchise  from 
the  city  of  Los  Angeles  to  construct  a  rail- 
road along  First  street  In  said  city  in  front 
of  the  plaintiffs*  property,  and,  In  prepar- 
ing the  street  for  the  construction  of  its 
railroad,  made  an  excavation  in  the  middle 
of  the  street  to  its  official  grade.  The  street 
is  821/^  feet  In  width,  and,  for  the  pur- 
pose of '"laying  Its  "ti-acks  upon  the  official 
grade  of  the  »tieet,D^^,^g^x^^g^^*y 
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the  defendant  In  front- of  tbe  plalnttfTs  pn^ 
crty  was  28  feet  In  depth  at  the  onner, 
i;radaaUy  diminishing  to  a  depth  of  20  feet 
at  its  rear  and  extended  to  within  ten  feet 
of  the  boundary  line  ot  th^  lot  ftontlnc  on 
the  street  Tbe  ordinance  craiferrlng  the 
franchise  upon  the  defendant  Is  not  set  fwth 
In  the  record,  and  It  does  not  appear  whether 
there  was  any  requirem^t  that  the  track 
should  be  laid  upon  the  official  grade  of  the 
street;  and,  although  It  was  admitted  that 
until  the  excavation  made  by  the  defendant 
the  street  had  nerar  been  changed  from  Its 
natural  grade,  it  does  not  appear  from  the 
record  when  the  ofOdal  grade  was  astaUlsh- 
ed.  The  plaintlfFs  brought  this  action  to  re- 
coTO  tbe  damages  caused  to  their  lot  by 
reason  of  ttie  acts  of  the  defendant  fa  cut- 
ting off  their  access  thereto.  The  cause  was 
tried  by  a  Jury,  and  a  verdict  rradored  In 
their  ta.vm  lot  1828.  The  defendant  bas 
pealed. 

The  constitntion  of  1879  Article  1,  i  14) 
Tides  that  "private  property  shall  not  be 
taken  damaged  fw  public  use  withoct 
Just  compensatiott  having  beoi  first  made  to 
or  paid  Into  court  for  the  owner."  Vrioe  to 
tbe  adcvtlon  otf  this  constltuttMi,  it  was 
held  that  an  abutting  amuse  was  not  en- 
titled to  compensation  for  any  injury  to  his 
propoty  resulting  tKHoa  a  lawful  <diange  In 
the  grade  of  tbe  street  fnmtlng  thweon;  but 
in  Beardon  v.  San  Frandsoo*  66  OaL  482,  6 
Paa  Sn,  It  was  held  that  tUs  j^ovlsion  of  the 
dHiatitatlon  gave  to  htm  a  remedy  that  he 
did  not  prevloiH^  taava,  and  autboilsed  a 
recovery  for  such  Indirect  oc  consequential 
damage  to  Ua  preperty  as  ha  might  sustain 
over. and'  above  that  sustained  by  bim  in 
•  comnMm  with  .other  abuttna,  or  the  public 
In  general.  This  provision  does  not  exist 
in  the  constttntiea  of  msny  of  the  states, 
and  tt  Is  only  within  a  <bw  yean  that  it  has 
been  tnccarperated '  Isto  the  constitution  of 
any  state.  Hence,  the  oi^Dions  of  courts  In 
other  states,  whidi  woe  rendered  at  a 
time  when  no  snch  role  of  law  existed,  are 
Inapidicable,  and  a^t  to  be  misleading  In 
-tiielr  ressonlng:  conatltutlon  does  not 
however,  anttaorlae  a  remedy  tat  evay  dim- 
inution in  the  value  of  property  tbat  Is 
caused  by  a  public  Irniwovement  Tbe  dam- 
age for  which  compensatltm  is  to  be  made 
Is  a  damage  to  the  property  its^,  and 
does  not  indude  a  men  Infringement  «f 
the  own^s  pers(»uU  pleasure  or  enjoyment 
Mer^y  rendoing  private  proptsttj  less  de- 
sirable for  certain  purposes,  or  even  causing 
personal  annoyance  or  discomfort  in  Its  use, 
will  not  constitute  the  damage  contemplated 
19-  the  eourtltntlw;  but  the  property  itself 
must  suffer  some  diminution  In  substance, 
or  be  rendered  intrinsicaUy  less  valuable,  by 
reason  of  the  pnWlc  use.  The  weeU<m  of  a 
•connly  Jail  or  a  conn^  hospital  may  Impslr 
the  eombat  m  lA^tsnre  of  the  reddents  In 
that  vldalty.  and  to  tbat  extent  ^der  the 
pnverty  less  desirably  and  eveniess  salaUe; 


but  this  is  not  an  Injury  to  the  ^rop^ty  it- 
self, so  much  as  an  influence  affecting  its 
use  for  certain  purposes.  But  whenever  the 
enjoyment  by  tbe  i^iUntiff  of  some  right  in 
r^erence  to  his  property  is  Interfered  witb, 
and  thereby  the  property  Itself  is  made  In- 
trinsically less  valuable,  he  has  suflEered  a 
damage  for  which  he  Is  entitled  to  compen- 
sation. 

The  rt^t  of  the  owner  of  a  city  lot  to  the 
use  of  the  street  adjacent  thereto  is  property 
which  cannot  be  taken  from  bim  for  public 
use  without  compensatiDn;  and  any  act 
which  this  right  Is  impaired  la,  to  that  ex- 
tont,  a  damage  to  his  property.  When  a  city 
subdivides  a  tract  of  land,  of  which  It  is  the 
own^,  Into  blocks  and  streets,  and  sells  the 
same,  it  thereby  dedicates  the  streeto  to  paJt>* 
lie  use,  and  the  purchaser  of  one  of  those 
lots  acquires  an  easement  In  the  street  front- 
ing upon  his  lot  for  tbe  pnrposes  of  ingress 
and  egress,  which  attaches  to  the  lot  and  in 
which  he  has  a  right  of  property  as  fully  as 
in  tbe  lot  itself;  and  any  Bubsequeat  act  of 
Uae  municipality  by  which  that  easement  is 
destroyed  or  snbetantlaUy  impaired,  for  the 
b^efit  of  the  public,  la  a  damage  to  the  lot 
itself,  within  the  meaning  of  the  constitution- 
al provision,  for  which  he  Is  entitled  to  com- 
pensation. Such  easement  is  a  right  of  prop- 
erty inddent  to  the  lot  itself  and  any  dam- 
age sustained  by  the  owner,  in  Its  destructi<Hi 
or  impairment  is  a  damage  peculiar  to  him- 
self, and  indepeudwt  of  any  damage  sustain- 
ed by  the  public  generally.  For  the  pur- 
pose of  determining  this  damage,  it  is  Im- 
material whether  be  has  the  fee  In  the 
street  or  only  an  easement  tor  Its  use.  Iji 
either  case  it  is  proper^,  for  an  Injury  to 
which  he  is  entitled  to  relief.  City  of  Den- 
ver V.  Bayer,  7  Colo.  118,  2  Pac.  6;  Hude  v. 
City  of  St  Louis,  93  Mo.  418,  0  S.  W.  SfflT; 
Hobson  V.  Philadelphia,  150  Pa.  St  695,  34 
AU.  1048;  Schaufele  v.  Doyle,  86  OaL  107,  24 
Fac.  834.  Bigney  v.  City  of  Chicago,  102  SXh 
G4,  is  a  leading  case  on  this  subject  In  that 
case  the  fee  of  the  streets  was  In  the  dty; 
and  tbe  dty  bad  oonstrocted  a  Ivldge  or 
viaduct  <m  a  public  street  intersecting  the 
street  on  which  the  plalntHTs  lot  fronted,  and 
about  220  feet  distant  from  bla  lot  thus  in- 
terfering witb  his  access  to  ^t  street  ex- 
c^t  by  means  of  a  flight  ot  stairs,  and  his 
premises  were  thereby  damaged  and  depre- 
dated In  value.  The  court  tadd  tbat  the  In- 
jury sustained  by  him  In  tbe  iweventton  and 
Impairment  of  free  access  to  his  lot  was  a 
damage  for  which  the  constitution  gave  bim 
a  right  of  recovoy,  and  that  In  order  to  re- 
cover for  the  damage  which  private  property 
had  sustained  tm  pnbllc  us^  'it  Is  suffideqt 
If  tboe  Is  a  direct  physical  obstruction  or  la* 
Jury  to  the  rUibt  ot  user  or  enjoyment  hy 
which  the  owner  sustains  some  special  pe- 
cuniary damage  in  excess  of  that  sustained 
by  the  pubUc  generally,  wtaldt  by  tbe  com- 
mon law  would,  In  the  absence  of  any  con- 
et^tattonaH  or  statuteu  i/sovleiom,  give  a 
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fl^t  of  acdon.**  The  supreme  court  of  the 
TTnlted  States  gave  the  same  constnictioD  to 
that  lurovlslon  In  the  conatltulion  of  Ulinois 
In  Chicago  t.  Taylor,  125  TT.  S.  161,  8  Sup. 
Ct  820.  Similar  prlndplea  hare  been  enun- 
dated  in  other  atates  vhoae  constitution  con- 
t^ns  this  proTlalon.  Ctl7  of  D«iTer  t.  Bay- 
er, 7  Colo.  113,  2  Pac.  6;  Sheehy  t.  Railway 
Co.,  94  Mo.  674,  7  S.  W.  679;  Hatch  t.  Bail- 
road  COm  6  Wash.  1, 32  Pac.  1063;  Cl^  of  At- 
lanta T.  Green.  67  Oa.  886;  Lowe  t.  City  of 
Omaha,  83  Neb.  587,  50  N.  W.  760;  Johnson 
T.  Porkersburg,  16  W.  Ta.  402;  Ballroad  Co. 
T.  Williamson.  45  Ark.  429;  Ballroad  Co. 
T.  Bddtns,  60  Tex.  666;  R^lway  Go.  t.  Pol- 
ler, 68  Tex.  467. 

"Whether  the  grading  of  the  street  In  firont 
of  a  lot  will  Increase  <Kr  diminish  the  Talne  of 
the  lot  win  d^nd  up<m  the  relatlTe  condi- 
tion of  the  street  and  lot  Ixtfore  and  after 
tiie  grading,  and  must  be  determined  from 
the  circumstances  of  each  ease.  The  e1e> 
m»it>  which  entw  into  this  consideration  are 
Tarled,  and  no  rule  can  be  prescribed  which 
will  be  appllcalde  to  all  atses.  It  is  not  every 
change  of  grade  that  will  constltnte  a  damage 
to  the  adjacent  property.  An  excavation  of 
one  or  two  feet  might  not  apinredably  Impair 
the  value  of  the  lot,  while  one  of  twenty  feet 
would  naturally  have  that  ^ect;  and  the 
Increased  fadllty  for  communication  with 
oHier  parts  of  tiie  city,  or  the  opening  up  of 
the  land  to  access  by  the  public,  may  fully 
equal  If  not  exceed  the  cost  of  grading  the 
lot  to  correspond  with  the  changed  grade  of 
the  street  The  mere  fact  that  the  property 
is  worth  as  much  after  the  grading  as  before 
is  not  an  absolute  test,  itince  this  may  be 
idle  resolt  of  a  genovl  advance  In  values 
throughout  the  entire  vicinity,  Irrespective 
of  the  gra^ng,  or  dependait  upon  some  mu- 
nicipal Improvement  of  whldi  the  grading 
in  front  of  the  lot  is  only  a  part  Bailway 
Co.  V.  McOloskey,  110  Fa.  St  442, 1  Atl.  555. 
Nor  Is  Its  diminution  In  value  for  some  par- 
Jcular  use  necessarily  a  damage  to  the  prop- 
erty. The  grading  of  a  street  may  impair 
ihe  desirablltty  or  salablUty  of  a  lot  for  use 
as  a  recddence,  while  at  the  same  time  it 
3iay  rendv  it  so  desirable  as  a  site  for  a 
warehouse  or  a  manufactory  as  to  Increase 
Its  market  value.  The  marlcet  value  of  a 
lot  Is  not  determined  by  Its  value  for  any 
particular  use,  bat  results  from  a  cousldera- 
tton  of  all  the  uses  for  which  It  Is  adapted 
and  to  which  It  may  be  applied.  Town  Co. 
V.  Neale,  88  Oat.  60,  25  Pac.  977.  And  It  Is 
only  when  the  market  value  of  property  is 
diminished  by  the  public  use  that  the  prop- 
erty  can  be  said  to  have  sustained  such  dam- 
age as  will  entitle  Its  ownrar  to  receive  com- 
pensation. 

The  same  rule  is  applicable  when  a  street 
is  for  the  flrat  time  reduced  to  an  established 
grade  as  when  a  change  in  the  grade  luts 
been  made  after  the  street  has  once  been 
brought  to  such  grade.  The  suggestion  that, 
when  the  owner  dedicates  his  land  for  a 


street.  It  Is  with  the  understanding  and  eon- 
sent  on  his  part  binding  also  i^n  bte  gran- 
tees, that  it  will  be  subsequently  fitted  for 
use  by  grading,  applies  with  as  much  tone 
to  any  snbsequwt  change  in  the  established 
grade  as  to  the  first  establishment  of  a  grade. 
The  powo-  of  the  dty  to  determlue  the  grade 
la  not  exhausted  with  Its  first  exercise,  and 
the  dedication  by  the  owner  must  be  deemed 
to  have  been  made  with  a  knowledge  of  tb:s 
{Mrlndple  as  much  as  with  a  consent  to  the 
establishment  of  any  grade.  The  purcbajn* 
of  a  dty  lot  fronting  upon  a  street  talces  It 
subject  to  a  Hght  in  the  public  to  make  tlie 
street  available  tx  the  enjoyment  of  ths 
easement  therdn  toe  which  the  street  n-ns 
originally  dedicated;  but  we  are  not  awaro 
that  it  haa  ever  berai  held,  wbere  the  fore- 
gobig  oonstitntfanal  provision  prevatlea.  that 
the  public  had  a  right  to  establish  any  grade 
It  might  choose,  lirespcctive  of  the  damage 
such  ownw  might  sustain.  This  rlAht  tj 
eatabUsh  a  grade  In  the  street  ts  attencleil 
with  the  corresponding  obligation  luposid 
hf  the  constitution  to  make  compensation 
for  any  damage  to  the  i^nte  property  whkU 
may  be  caused  by  the  public  in  Its  exoxirs:* 
of  the  right  It  may  be  conceded  that  the 
dedication  ot  a  street  carries  with  it  the 
right  to  make  such  a  reaaooahle  grade  as  w:il 
adapt  it  for  use,  for  In  sudi  a  case  ihe 
grading  of  the  street  would  have  the  effect 
to  increase-  rather  than  to  4*1w*lnlsh  the  value 
of  the  lots  adjacent  thereto  1^  making  tbem 
accesdble  to  the  public;  ba^  If  the  mnnld- 
paUty  deems  It  dentrable  to  estaUlah  audi 
a  grade  as  will  cause  a  damage  rather  than 
a  benefit  to  the  lots,  the  owner  is  enttfled 
to  compensation  for  the  aoMnmt  of  this  dam- 
age. The  estahllahment  oC  Oa  grade  la  for 
the  benefit  of  the  pnbUo  rather  ttan  at  Hw 
adjacent  ownw,  BXkA  tt.  In  eatabltaUiig  mdi 
jraOe,  the  owner  ■nflera  damage  his  pmp' 
erty  has  been  damaged  "tx  iniUle  we.**  Ja 
City  of  Blgln  v.  Baton.  88  QL  685,  tba  street 
fronting  the  plalntifTB  property  was  graded 
for  the  first  time  to  a  line  about  dx  feet  be- 
low the  ground  on  which  his  hoose  stood, 
and  tiie  court  hdd  that  the  dty  was  UaUe 
for  any  damage  sustained  thoeby,  saying: 
''It  Is  urged  that  a  mimldpal  c(Mrporation  is 
not  llaUe  for  damages  growing  out  of  grad- 
ing thdr  streets.  That  waa  no  doobt  tme 
before  the  adoption  of  our  present  conatltn- 
tloa  Article  2,  |  13,  declares  that  iHivate 
^tipertr  t^ll  not  be  taken  or  dami^ed  for 
public  use  without  Just  compensation.  Now, 
this  was  private  property,  and  the  Improve- 
ment was  being  made  fbr  public  use;  and, 
if  the  propoiy  was  damaged  thereby,  appd- 
lee  la  entiUed  to  just  compensation  for  audi 
dami^.  It  Injury  was  sustained.  It  was 
for  public  use."  And  In  City  of  Blooming  ton 
V.  Pollock,  141  Hi.  851,  81  N.  B.  146;  the 
same  coturt  said:  "We  are  unable  to  see  any 
sound  legal  ground  for  a  distinction  between 
coses  who-e  the  damage  is  done  nnder  an  or- 
dinance which  changes  the  grade  o£  a  street 
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and  cuu  whva  the  damafs  Is  done  nndw 
an  cardlnamce  wUcb  for  tba  flyrst  time  estalh 
UalieB  the  grade."  See,  also.  Bwougli  of  New 
Brighton  r.  United  Presbyterian  Church,  06 
Pa.  8t  331;  Hendricks'  Appeal,  103  Pa.  St 
S6S;  Jones  y.  Borough  of  Bangor,  144  Pa. 
St  638,  23  AtL  2S2L 

The  damage  sustained  by  the  pialntlffs 
was  camed  by  the  actnal  grading  of  the 
street  ud  not  by  the  ordinance  fixing  the 
gradok  Jones  t.  Boron^  of  Bangor,  144 
Pa.  St  688,  23  Aa  252;  O'Brien  t.  Philadei^ 
phla,  ISO  Fa.  St  B80.  24  AO.  1047.  UntU  the 
lAyirical  o(Hiditi<m  of  Hie  street  was  chained, 
their  lot  bad  received  no  actual  damage  for 
public  use.  The  enactment  of  the  ordinance 
zendtted  It  possible  that  the  street  would  at 
some  time  be  reduced  to  that  grade,  but  a 
mere  pwo*  change  of  grade  did  not  attecC 
the  cmdltion  of  the  lot,  or  In^ialr  its  use  or 
enjoyment  Any  dlmlnntltHi  in  tbIos  that 
It  ml^t  saatsin  tnm  tiie  mere  passing  ot 
the  ordinance  was  purely  veculatiTe,  and 
oontlngait  upon  ibe  time  whea  grading 
should  be  done^  and  would  no  more  consti- 
tute the  damage  contemplated  by  the  conatl- 
tntlcHi  than  would  a  diminution  in  Its  ralne 
resulting  from  ezcesrive  taxation,  or  the  con- 
traction of  a  mimicipal  debt  Hence,  the 
court  did  not  err  In  refusing  to  permit  testi- 
mony as  to  the  damage  caused  by  the  adop- 
tion ot  tbe  wdtnance.  Nor  was  the  ben^t 
that  might  be  derived  from  the  construction 
m  operation  of  the  defendant's  railroad  ma- 
t«lal  to  the  Issna  The  use  to  whldi  tba 
street  might  be  put  by  the  defendant  after 
the  coEcavatloa  bad  been  made  did  not  affect 
the  damage  caused  to  the  lot  by  the  excava- 
tion. 

The  idalntUfs  were  entttied  to  recover  In 
this  action  the  oitire  damage  vbldi  tbeir  lot 
bad  sostained  by  the  act  of  the  defendant  in 
making  the  excavation  in  the  street  BaU- 
raad  Oo.  T.  Scott,  132  HL  428,  24  N.  B.  78; 
City  ct  Denver  v.  Bayer,  7  Oolo.  118,  2  Fae; 
6L  The  action  was  not  for  any  perstmal  dam- 
age that  the  plaintUEs  had  sustained  prior  to 
the  action  by  reason  of  the  interruption  that 
they  had  sustained  In  their  access  to  the  lot, 
nor  for  damages  lesnltlng  from  an  unlawful 
or  unaathorlied  use  of  the  street  by  the  de- 
fndant;  but  it  was  for  the  damages  whldi 
bad  been  done  to  the  lot  itself  by  the  perma- 
nent ciiange  In  the  street  Uiese  damages 
do  not  depend  upon  any  subsequent  nse  of 
the  lot,  but  were  complete  when  the  grade 
was  changed,  and  could  be  recovered  In  this 
action. 

For  the  porpMC  at  ascotatning  the  amonnt 
of  damage  that  the  plaintiffs  bad  sustained, 
witnesses  were  asked,  "What  effect  did  the 
cot  have  upon  the  value  (tf  the  property?" 
And,  upcm  replyhig  tliat  tts  ^ISct  was  to  de- 
inreciate  tiia  value,  they  were  thm  asked, 
*To  what  extent?"  and  In  r^y  stated  the 
amount  These  questions  were  objected  to 
by  the  defendant  Upon  the  ground  that  they 
wwe  Inconqietent.  irrelevant  and  immate- 
T.S7p.no.l2-4ii 


zisl;  and  It  Is  now  isged  that  the  (pinions 
of  the  witnesses  should  have  been  limited 
to  the  market  value  of  the  property  before 
and  after  the  grading  was  done,  and  that  the 
Jury  should  have  drawn  Its  conclusion  of  tiio 
amount  of  damage  from  such  evidence,  rath- 
er than  from  the  opinions  of  the  witnesses. 
It  this  special  objection  had  been  made  at 
the  trial,  the  plaintiffs  could  have  asked  the 
questions  In  such  a  way  as  to  obviate  the  ob- 
jection; but  it  Is  well  settled  that,  unless  the 
evidence  Is  Inadmissible  for  any  purpose,  a 
party  Is  not  at  liberty,  under  this  general  ob- 
Jecti<m,  aftowsrds  to  urge  a  ivecial  objec- 
tion which  goes  merely  to  the  form  in  which 
the  evidence  Is  sought  Crocker  t.  Carpen- 
ter, 98  Cal.  418;  83  Pac  271.  The  extent  to 
which  the  property  was  damaged  by  the 
grading  was  the  precise  Issue  In  controvosy. 
and  evidence  tending  to  estabUsb  the  amount 
of  that  damage  was  neltber  bicompetent  nor 
izrdevant  nor  ImmatetlaL  The  Inquiry  of 
the  witnesses  respecting  the  value  at  the 
propoty  would  of  Itself,  In  the  absenoft  of 
any  quali^rlng  term.  Imply  the  "maricet 
value;"  and  It  was  open  for  tiie  defendant 
upon  cross-examination,  to  show  that  thebr 
opinion  refOTod  to  some  associate  value. 
The  subsequent  question  respecting  the  "ex- 
tent" to  which  Its  value  had  been  depre- 
ciated was  but  another  mode  of  inquiring 
what  waa  Its  market  value  after  the  grad- 
ing; and  the  defendant  had  the  same  oppor- 
tunity of  testing  by  crossexanUnatiim  the 
wel^t  end  accuracy  of  the  rejdies  to  this 
question,  or  to  show  by  other  testimony  that 
tiie  valne  of  tlie  property  had  been  increased 
by  the  grading,  or  that  Its  depreciation  was 
attributable  to  other  causes  than  the  grad- 
ing. The  Ji^^gment  and  order  are  afDrmed. 

We  concur:  OABOUTTB,  J.;  FITZGER- 
ALD, J.;  DB  HAVBN,  J. 

I  dissent:  M<f  ARLAND,  J. 

BBATTY,  C.  J.  I  dissent  When  the 
tmct  of  land  embradng  these  lots  was  by 
the  ownera  laid  off  into  streets  and  squares, 
the  plat  recorded,  and  the  lots  sold  by  tet- 
erenoe  to  such  recorded  plat,  the  streets  were 
ther^y  dedicated  to  the  public;  and  this 
dedication  carried  with  It  an  implied  con- 
sent binding  upon  the  owner  and  its  suc- 
cCBOora,  tbat  the  streets  might  be  property 
graded  to  fit  them  fOr  the  purpose  tm  whldi 
they  were  dedicated.  Such  consent  was  a 
waivw  of  any  claim  for  damages  to  abutting 
lots  by  reason  of  a  proper  grade.  Here  the 
dty  has  established  a  grade  which,  so  far  as 
appears,  is,  with  refosnce  to  the  whole 
tract  entirely  reasonable  and  proper,  al- 
though It  is  an  Injury  to  these  particular 
tots;  and  the  defteodant  in  laying  Us  trade, 
has  been  required  to  conform  to  Uie  grade  so 
estaUisbed.  ^le  owners,  in  my  opinion, 
have  no  claim  for  damages  for  bringing  the 
street  to  the  established  grada  Corcoran  v. 
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City  of  Benlda,  96  Cal.  1,  30  Pac.  798,  Beeme  ' 
to  me  to  be  In  direct  conflict  witb  tlie  deci- 
sion hero. 


108  CaL  S76 

PEOPLE     BRTON.    (No.  21,m) 
(Supreme  Court  of  CaJifomia.    Sept  1,  1894.) 

COUPOCNDISG  FeLONV  —  SumClBNCT  OF  lUDICT- 

HBKT  —  Depeotivb  Pi^badino— Ajubr  bi  Vbh- 

DICT. 

1.  Au  iafonnation  stating  that  the  crime  of 
grand  larceny  was  committed  one  H.,  and 
that  defendant,  Icnowiog  of  the  c<HniniKsion  of 
■aid  crime  by  said  H.,  did  recwve  from  eaid  H. 
^0  upon  the  agreeni«it  that  the  said  defendant 
would  compound  and  conceal  the  crime,  Buf- 
ficieotlr  charges  an  offense  under  Pen.  Code, 
153,  which  provides  for  the  punishment  of  "ev- 
ery perficHi  who,  having  linowledge  of  the  actual 
commiBsion  of  a  crime,  takes  money  or  prt^r- 
ty  of  another"  upon  any  agreement  to  com- 
poand  or  conceal  such  crime; 

2.  Pen.  Code,  S  1004.  pro^ea  that,  if  an 
indictment  or  information  does  not  snbstantial- 
ly  conform  to  statute  made  and  provided  there- 
f<n>,  the  defect  is  a  ground  for  donurrer.  Penal 
Coda  1  1012,  provldea  that  the  objections  mm- 
tionea  m  section  1004,  if  apparott  oh  the  face 
of  the  information,  can  be  tolcen  advantage  of 
by  demurrer  only,  except  objections  to  the  juria- 
dlction^  and  that  the  indictment  does  not  charge 
.m  public  offense. 

3.  Pen.  Code,  S  1185,  provides  that  a  mo- 
ti<xi  in  arrest  of  judgment  may  be  founded  (m 
any  defects  menticmed  in  section  1004,  unless 
the  objection  has  been  "waived  by  a  failure  to 
demm-."  field,  that  an  objection  "that  the  in- 
formatiaD  does  not  suhstantially  conform  to  the 
law  in  such  case  made  aud  provided"  is  waived 
It  not  taken  by  demurrer. 

Commissioaers'  declstoiL  Department  2. 
Appeal  from  supoior  court,  Merced  county; 
J.  K.  law,  Judge. 

William  Bryon  was  conTlcted  ot  com- 
pounding a  felony.  Order  grantins  an  ar- 
rest of  judgment  reversed. 

Att7.  Gen.  Bart,  tot  the  Peopla  a  H. 
Marks  and  B.  F.  Fowler,  for  respondent 

BELCHER,  0.  The  respondent  Was 
charged  by  information  with  the  crime  of 
compounding  a  felony,  and  convicted.  At 
the  time  set  for  pronouncing  judgment  he 
moved  for  an  order  In  arrest  of  judgment, 
upon  the  grounds:  "That  the  infu-mation  In 
this  action  did  not  and  does  not  state  facts 
sufficient  to  constitute  a  public  offense,— that 
Is,  the  ta.ctB  stated  do  not  constitute  a  pub- 
lic offense;"  and  "that  said  information  does 
not  substantlaUy  conf<M*m  to  the  law  In  such 
cases  made  and  provided."  The  court  grant- 
ed the  motion,  and  the  people  appeal  from 
the  order. 

No  tJXleC  has  beoi  filed  on  behalf  of  re- 
spondent, and  we  are  left  to  eotre  Uie  ques- 
tlons  presented  without  any  assistance  from 
bim.  SectloQ  163  of  the  Penal  Code  pro- 

-  Tides:  "EvoT  person  who.  having  knowl- 
e^^  of  the  actual  commission  of  a  crime, 

■  tabes  money  or  property  of  anotbw  •  «  • 
upon  any  agreement  or  nnderstandlng  to 
c<Hnpoimd  or  omceal  such  cdme  *  *  * 

.  is  punishable^"  eta  Ibe  infwmatlon  diargea, 


that  on  or  about  (be  llfb  day  of  December, 
1803,  in  the  county  of  Merced,  "one  Maurice 
Hardy  did  commit  the  crime  of  grand  lar- 
ceny, a  felony,— that  Is  to  say,  that  at  said 
time  and  place  the  said  Maurice  Hardy  did 
willfully,  tmlawfully,  and  feloniously  steal 
and  take  from  the  p«-son  of  B.  O.  Mickle  the 
sum  of  forty  dollars,  lawful  money  of  the 
United  States,  said  money  being  the  prop- 
erty of  and  l)^nglng  to  the  said  E.  O. 
Mlckle;  that  said  William  Bryon,  at  said 
time  and  place,  and  prior  to  the  filing  of  this 
information,  having  knowledge  of  the  oom- 
nalsslon  of  said  crime  by  said  Maurice  Hardy, 
as  aforesaid,  did  take  and  recdve  from  the 
said  Maurice  Hardy  the  suih  of  tw^ty 
dollars,  lawful  money  of  the  United  States, 
upon  tho  agreMnent  and  understanding,  wiU- 
tolly,  unlawfully,  and  feloniously  made  and 
entered  Into  with  the  said  Maurice  Hardy, 
that  he,  the  said  WilUam  Bryon,  would  ccm- 
pound  and  conceal  the  crime  which  had  been 
committed  as  afMreaald  by  said  Hardy,  con- 
trary," etc. 

The  Penal  Code  contains  the  following  pro- 
visions In  regaiA  to  Indlctmenta  and  Infor- 
mations; 

"Sec.  900.  The  Indictment  or  information 
must  contain  *  *  *  2.  A  statement  of  the 
acts  constituting  tiie  offense.  In  ordinary 
and  ctmclso  language,  and  in  such  manner 
as  to  enable  a  p^ron  of  common  understand- 
ing to  know  what  Is  IntMided." 

"Sec.  9G9.  The  Indictment  or  Information 
Is  sufficient,  if  it  can  be  understood  there- 
from *  *  *  6.  Th&t  the  act  or  omission 
cliarged  as  an  offoiae  la  (dearly  and  distinct- 
ly set  forth  in  ordinary  and  concise  language 
without  lepetltion,  and  In  such  a  manner  as 
to  enable  a  person  of  common  understand- 
ing to  know  what  is  Intended.  7.  That  the 
act  or  omissian  charged  as  the  ofF^ae  is 
stated  with  such  a  d^ree  of  certainty  as  to 
enable,  the  court  to  [oivnounce  judgment  up- 
on a  convIctioD,  according  to  the  rights  of 
'  the  case. 

"Sec.  900.  No  indictment  or  Information  Is 
Insufficient  nor  can  the  trial,  judgment,  or 
otiier  proceeding  thereon  be  affected  by  rea- 
son of  any  d^ect  or  lmpa4ectl<m  in  mattor 
of  tana  which  does  not  tend  to  tlie  ^ejudice 
of  a  substantial  right  of  the  defendant  upon 
Its  merits." 

No  demurrer  to  the  information  was  inter- 
posed, and  all  objections  thweto  mmtioned 
in  section  1004,  except  that  the  facts  stated 
did  not  constitute  a  public  offense,  were 
waived.  Pen.  Code,  U  1CK12, 1185.  The  only 
question,  then,  is,  did  the  Intormatloa  state 
facta  sufficient  to  constitute  a  public  offense? 
l^e  facts  neoessary  to  oonstltnte  an  offense 
undor  section  1S3  of  the  Penal  Code  are: 
Knowledge  of  the  actual  oommlstitm  of  a 
crime,  and  the  taking  of  nuney  or  property 
of  another  upwa  an  agreement  or  nnderstand- 
lng to  compound  or  conceal  such  crime.  Hie 
taftvniatloii  cbargBB  that  the  crime  of  grand 
larceny  vas  cpmmftted  by  Hardy,  and  stat« 
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wben,  -wben,  anft  boir  tt  ww  «ommltted.  It 

Uien  charses  tbat  tbe  req?ondeot,  "haTlng 
knowledge  of  the  commiulon  of  said  crime," 
took  money  from  Hardy  upon  the  agreement 
mod  ondentandinc  tliat  he  would  compoond 
and  conceal  the  same.  It  la  tma  the  In- 
f(»*matlon  does  not  say*  "havlns  knowledge 
<Mf  the  actual  commission  of  said  crime;" 
bnt.  If  the  crime  was  committed,  tt  was 
actaally  committed,  and,  U  respondoit  bad 
knowledge  of  Its  ccmimliMilDn,  he  had  knowl- 
edge of  Its  actaal  commls^on.  The  omission 
of  the  wwd  "actaal"  was  therefwe  Imnur 
teri^l.  In  OUT  opinion  the  information  was 
snfflcient  to  meet  all  the  requinments  of  the 
Code,  and  there  was  no  ralld  groond  tor  an 
(H^er  arresting  the  judgment  We  adTlse 
that  the  order  appealed  £rom  be  KT«md.  and 
the  cause  remanded  tax  ftirtber  preoeedlnga. 

We  concur:  HAYNBS.  OL;  8HABI4  OL 

PUB  OUKLAM.  For  the  reasons  giren  In 
the  foregoing  opinion,  the  order  appealed 
ttxim  Is  reversed,  and  tbe  cause  ranaiiiAed  for 
further  proceedings 


cut  CaL  4«S) 
QUACKSNBUSH  t.  RDED  et  al.  <Na 

(SuiH«nie  Court  of  CatlfMBla.  May  22.  ISM.) 
DsoLUtATioir  ow  HoMBSTBin— 8ornoiBiTO>r— Rb- 

OOKDIIta — DlSCRIFTTON  OW  LAITD. 

1.  Under  the  homestead  act  of  1800  (sec- 
tion 1),  which  requires  that  the  declaration  of 
claim  of  homestead  Bball  be  acknowledeed  and 
recorded  as  conveyances  afFectio^  laud,  end  pro- 
Tides  that  from  "the  flltnc  for  record  of  such 
declaration"  the  husband  and  wife  shall  be 
deemed  to  hold  tbe  homeBtesd  as  joint  tenants, 
the  omission  by  tbe  clerk  to  copy  Into  the  rec- 
ord the  acknowledgment  of  the  wife  in  such  a 
dedatstlon  does  not  allect  the  TSUdlty  of  the 
homestead. 

2.  Homestead  laws  sbonid  be  liberally  ooo- 
Btmed  in  favw  of  the  exemption. 

3.  The  description  of  the  land  In  a  dedsra- 
Hon  of  honieM«ad  by  referuwe  to  a  recorded 
deed  Is  sufBcieot. 

4.  Under  the  homestead  act  of  1860  (sec- 
tion 1),  providins  that  the  selection  of  a  bome- 
■teed  may  be  made  by  the  husband  and  wife, 
or  either  of  them,  or  other  head  of  a  family,  d»- 
daring  "th^r"  intention  in  writing  to  daim  the 
same  as  a  homestead,  a  dedaration  by  a  wife 
need  only  declare  It  Is  **hsr"  Intention. 

Commissioners'  decision.  Department  2. 
Appeal  firom  superior  cour^  Uarln  oonnir; 
F.  M.  AngellotU,  Judge. 

Action  by  Thomas  H.  Quackenbnsli  against 
John  J.  Seed,  administrator,  and  othm. 
There  was  a  Judgment  fl>r  d^ndanta,  and 
plaintiff  appeals.  Affirmed. 

Prln^  Hayne  ft  Boyd,  for  appelant. 
Undley  &  Slckhoff  and  Hepburn  WUklns, 
for  re8ponden1& 

TEMPLB,  C.  This  is  an  action  to  fbre- 
dose  a  mortgage  dated  December  8,  18S7. 
executed  by  Hugh  Boyle,  now  deceased.  De- 
fendant CarmeUta  Natlridad  Boyle  is  tbe 

Ulehearing  denied. 


widow  of  Hugh  Boyle,  and  was  tfie  wife  <A  ■ 

the  decedent  at  the  time  of  the  execution  of 
the  mortgage,  April  29,  1872.  She,  being 
then  the  wife  of  Hugh  Boyle,  made  a  declar- 
ation of  homestead,  which  was  In  due  form 
and  properly  acknowledged  and  duly  filed 
for  record  In  the  recorder's  office  of  Maria 
county,  wbm  the  property  is  situated,  In 
which  tbe  nK»tgaged  premises  were  claimed 
as  a  homestead.  The  mortgage  was  execut- 
ed by  the  husband  alone,  and  defendants 
now  claim  that  it  Is  void.  Plaintiff  contends 
that  the  premises  were  not  impressed  with 
the  character  of  a  homestead,  because  (1> 
tbe  declaration,  though  duly  filed  for  record, 
was  not  recorded;  02)  It  does  not  particular- 
ly describe  the  jwemlsee;  (3)  the  declaration 
doee  not  state  tbat  It  was  the  intention  of 
both  husband  and  wife  to  claim  tbe  premises 
as  a  homestead,  but  only  that  it  was  the 
intoitlon  of  the  de<daraat  (ttie  wife)  to  claim 
such  exemption.  Appellant  also  claims  (1) 
tbat  be  was  a  purchaser  for  ralne  with- 
out notice;  (2)  that  the  court  erred  In  not 
permitting  him  to  amend  his  complaint,  and 
avers  tbat  when  tbe  declaration  was  ffied  the 
premises  wa«  of  tbe  value  of  930,(XX);  also 
In  not  permitting  him  to  show  tbe  present 
value  of  the  premlseB  that  he  might  recover 
tbe  excess.  Tbe  appeal  Is  from  the  ]udg> 
ment,  and  from  an  mder  refusing  a  new  trial. 

Tbe  declaration  was  filed  under  the  home- 
stead biw  of  1800  (Hltt  Laws.  |  3541  et 
seQ.).  Tbe  declaration  was  copied  by  tbe  re- 
corder  Into  tbe  proper  book,  but  he  omitted 
from  the  acknowledgment  the  words,  "and 
who  is  personally  known  to  me  to  be  the 
person  wboee  name  Is  subscribed  to  the  said 
annexed  instrument  as  a  party  thereto." 
Section  1  <tf  tbe  act  of  ISOO  reads  as  follows: 
"The  homestead,  consisting  of  a  quantity  ot 
land,  together  with  tbe  dwelling-bouse  there- 
on and  Its  appurtenances,  not  exceeding  In 
value  the  sum  of  five  thousand  dollars,  to 
be  selected  by  the  husband  and  wife,  or 
either  of  them,  or  other  head  of  a  family, 
shall  not  be  sabject  to  forced  sale  In  execu- 
tion or  any  final  process  from  any  court,  for 
any  debt  or  llabill^  contracted  or  incurred 
after  tbe  passage  of  the  act  to  which  this  Is 
amendatory.  Said  selection  shall  be  mado 
by  either  the  husband  or  wife,  or  both  ot 
them,  or  otb^  head  of  a  family,  declaring 
their  intention  In  writing,  to  claim  the  same 
as  a  homestead.  Said  declaration  shall  state 
tbat  they  or  either  of  them  are  married,  or 
if  not  married,  that  be  or  she  is  the  head  ot 
a  family;  that  they  or  either  ot  them,  as  the 
case  ma7  be,  are  at  the  time  of  making  such 
declaration  residing  with  tbelr  family  or  with 
tbe  person  nnder  their  care  and  maintenance 
on  tbe  premlseB,  particularly  describing  said 
premises,  and  tbat  it  is  tbelr  Intention  to 
use  and  claim  the  same  as  a  homestead; 
which  declaration  shall  be  signed  by  the 
party  making  the  same,  and  acknowledged 
and  recorded  as  conveyances  affecting  real 

estate  are  reaulred  to  be  acknowledged  -aiad  ^ 
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recorded,  and  from  and'  after  the  filing  for 
record  of  such  declaration  the  husband  and 
wife  shall  be  deemed  to  hold  said  homestead 
as  joint  tenants;  and  all  homesteads  hereto- 
fore appropriated  and  acquired  hj  husband 
and  wife  under  the  act  to  which  this  act 
Is  amendatory  shall  be  deemed  to  be  held 
by  such  husband  and  wife  In  jcHnt  tenancy." 
^e  declaration  and  the  acknowledgment  be- 
ing in  all  respects  perfect,  does  this  omission 
render  the  claim  of  homestead  Told?  Ap- 
pellant contends  that,  as  the  section  above 
quoted  provides  that  the  declaration  shall  be 
recorded  as  conveyances  are  required  to  be 
recorded,  and  as  such  conveyances,  as  the 
taw  stood  before  the  Code,  must  have  been 
copied  Into  the  record,  with,  the  propra*  cer- 
tiflcate  of  acknowledgment,  In  order  to  Im- 
part notice,  it  must  follow  that  the  same 
rule  applies  to  homesteads,  under  the  act  of 
1800.  Tlierc  was,  then,  no  such  iH'Ovislon  of 
law  as  section  1170,  Civ.  Code,  to  the  eCfect 
that  an  instrument  shall  be  deemed  to  be 
recorded  when  duly  filed  for  record.  Appe- 
lant claims  that  the  record,  when  made,  is 
retroactive,  and  then  makes  the  record  notice 
from  the  time  of  filing.  I  find  some  diffi- 
culty In  nnda*3taDdlng  a  retroacting  notice, 
l^ose  who  purchase  intermediate  the  filing 
and  the  record  are  purchasers  with  notice. 
If  the  Inslnmient  be  correctly  copied  into 
the  projrer  book;  but  they  will  be  purchasers 
without  notice  If  the  recorder  Inadvertently  or 
corruptly  omits  a  word  from  the  acknowl- 
edgment. This  opens  a  wide  field  for  fraud, 
and  seems  to  me  unreasonable.  Of  course, 
as  the  constructive  notice  is  a  creature  of 
statute,  the  legislature  could  make  it  what 
they  please.  But  absm'd  or  unfortunate  re- 
sults should  be  avoided  If  possible.  But  I 
do  not  find  any  provision  making  the  record 
of  a  declaration  of  a  homestead  notice  to 
any  one.  Certainly  the  language  quoted,  re- 
quiring that  It  shall  be  recorded  as  convey- 
ances are  required  to  be  recorded,  is  entirely 
Insufllclent  for  that  pmT>ose.  It  Is  not  includ- 
ed in  section  24  of  tiie  act  of  1850  {Hitt. 
Laws,  S  649),  nor  in  sections  ^  and  26  of  the 
same  act  Nor  was  it  necessary.  The  ques- 
tion as  to  homestead  under  that  act  was 
always  domicillum  vel  non.  Has  the  law 
autborlziug  the  homestead  been  complied 
with,  or  not?  If  the  law  has  been  followed, 
the  premises  constitute  a  homestead;  If  not, 
not  True,  the  legislature  has  wisely  pro- 
vided for  a  record,  but  the  provision  with 
reference  to  It  Is  Important  only  as  one  thing 
to  be  done  as  a  condition  precedent  to  the 
creation  of  the  homestead.  What,  then,  does 
the  statute  require  to  be  done  in  order  to 
create  the  homestead?  It  will  not  be  de- 
nied that  defendant  Boyle  did  all  that  was 
Incumbent  upon  her  to  do  when  she  filed 
for  record  a  proper  declaration,  properly  ac- 
knowledged. But  the  legislature  had  the 
power  to  declare  that  the  homestead  char- 
acter Bball  not  attach  until  and  unless  the 
officer  has  pafwmed  Us  duty,  and  correctly 


copied  the  declaratloa  Into  flie  proper  book. 
Has  It  BO  provided?  I  think  not  Apii^ant 
contends  that  the  rule  of  constructioD  ap- 
plicable to  cases  where  parties  are  de[»ived 
of  their  rights  by  legal  proceedings,  as  in 
suits  to  condemn  land,  shall  prevail.  But 
this  court  has  decided  otherwise;  that  the 
law  is  remedial,  and  Is  to  be  liberally  con- 
strued in  favor  of  the  exemption.  Schuyler 
V.  Broughton,  76  Gal.  524, 18  Pac.  436;  South- 
wlck  T.  Davis,  78  Gal  60S,  21  Pac.  121.  The 
statute  says  that  the  declaration  shall  be 
acknowledged  and  recorded  as  conveyances 
of  real  estate  are  required  to  be  acknowl- 
edged and  recorded,  "and  from  and  after  the 
filing  for  recwd  of  said  declaratloa,  the  hus- 
band and  wife  shall  be  deemed  to  bold  said 
homestead  as  joint  toiants."  There  could 
hardly  be  a  i^ner  declaration  that  the 
premises  constitute  a  homestead  from  the 
time  of  filing. 

2.  rnie  premises  are  described  in  Ibe  decla- 
ration by  refvenee  to  a  map  made  by  H. 
Austin,  dvll  enginea-  and  surveyor,  as  a 
part  of  the  Beed  Kancho,  and  as  parUcolarly 
described  in  a  deed,  whi<^  is  referred  to, 
giving  the  names  of  the  parties  to  It,  the 
date  and  the  page  of  the  record  in  the  record- 
er's office  of  the  same  county  in  which  the 
declaratloa  ot  homestead  was  filed.  It  Is  not 
contended  that  the  record  referred  to  does 
not  give  a  full  and  ample  description,  but 
it  Is  contended  that  the  premises  cannot  be 
described  by  euch  reference  in  a  declaration 
of  homestead.  If  the  record  referred  to  does 
not  particularly  describe  tiie  premises,  Uie 
point  might  be  well  taken.  As  It  Is,  even 
with  the  aid  of  the  earnest  and  able  argu- 
ment of  counsel,  I  fan  to  see  why  the  case 
Is  not  completely  covered  by  the  case  of  Om- 
baum  V.  His  Greditws.  61  CaL  455. 

3.  A  mere  reading  of  the  statute  above 
set  out  Is  a  sufficient  answer  to  the  objec- 
tion that  the  declarant  did  not  state  that  It 
was  the  joint  intention  of  both  ha^f  and 
husband  to  claim  the  premises  as  a  home- 
stead. The  statute  explicitly  and  carefully 
provides  that  either  husband  or  wife  may 
make  and  file  the  declaration.  This  right 
cannot  be  takm  from  ^ther  by  the  refusal  of 
the  other  to  Join  in  the  claim,  llila  policy, 
so  plainly  manifested,  is  not  defeated  by  the 
use  of  the  plural  pronoun  "their."  The  con- 
text plainly  shows  that  it  was  not  meant  to 
require  a  joint  Intention. 

The  claim  that  plaintiff  Is  an  incumbrance 
in  good  faith  need  not  be  further  discussed. 

If  plaintiff  could  have  shown  that  the  home- 
stead claim  was  v(rfd  because  the  premises 
were  at  the  time  of  the  declaration  worth 
more  than  $5,000,  he  required  no  amendmait 
to  bis  complaint  for  that  purpose;  So,  too.  If 
the  homestead  did  not  Include  tiie  entire  prem- 
ises, because  the  homestead  right  only  ct- 
tended  to  land  worth  $3,000,  that  could  have 
been  8ho*n  without  further  averment  But 
the  position  Is  not  sound.  The  homestead 
w„  tte  tod  or  p«»n^  «,B^^« 
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T.  Russell,  86  Oal.  IID,  24  Fac.  SS2),  and  every 
attempt  to  conrey  or  mcH^age  it  Is  unavail- 
ing. I  Be«  no  real  difference,  so  far  as  this 
point  is  concerned,  between  tbe  statute  of 
1860  and  the  present  homestead  law.  In 
each  tbe  homestead  consists  of  the  premises 
described  In  the  declaration.  I  think  the 
Judgment  and  order  must  be  affirmed. 

We  ccncnr:  SEARLS,  C;  HA.TNES,  a 

PER  CURIAM.  For  the  reasons  glren  In 
tbe  fongolng  opinion,  the  Judgm^t  and  or- 
der appealed  from  are  affirmed. 


lU  Cat.  u 

PSRRT  T.  ROSS.    Oto.  IS^) 
(Sopreme  Court  of  Csllfomla.  Sept  6, 1891) 

HOMBBTIAD— COKVBACr  FOa  POBCHliiS  —  AUIOM- 
HBZfT— Libit. 
Where  a  married  man,  who  was  In  pos- 
Besslon  of  railroad  land,  and  who  had  filed  a 
declaration  of  homesteaa  thereon,  makes  a  con- 
tract of  purchase  with  the  railroad  company 
and  assigns  the  contract  to  one  who  adr&ncea 
pert  vt  the  purdiase  nton^,  the  asdgnse  has 
no  Ken  <m  the  land. 

Oomtelsslonertf  decfelon.  Department  2. 
Appeal  firom  snperlor  court,  Fiesno  eoonty; 
M.  K.  Harris,  Judge. 

Action  by  OlarB  B.  Feafrr  agahut  W.  6. 
IBoqa.  There  waa  a  ^gment  tot  dtfdttdant» 
and  plaintiff  appeals.  Rerened. 

John  C.  Deuel,  for  appellant  Qeorge  A. 
Nourse,  for  resipondent 

TEMPLE,  O.  This  is  an  action  to  quiet 
title.  Plaintiff  avers:  That  she  is  the  wid- 
ow of  Jesse  L.  Perry,  deceased.  That  dece- 
dent died  January,  18&1,  leaving  blm  survlv- 
ln£  plaintiff!  ^  widow,  and  eight  children. 
Itutt  letters  of  ,  administration  w^e  duly  Is- 
sued to  plaintiff,  w^ho  qualified  and  adminis- 
tered tbe  estate.  Said  Perry,  In  his  life- 
time, to  wit,  June  23,  IStK),  purchased  from 
the  Southern  Pacific  Railroad  Company  the 
tract  of  land  in  controversy,  and  said  com- 
pany, for  a  valuable  consideration  paid  to  It, 
agreed  to  make  to  said  Ferry,  his  heirs  or 
assigns,  when  the  deferred  payments  should 
be  made,  a  good  and  sufficient  deed  for  the 
land.  That  the  land  was  purchased  with 
community  funds.  That  said  Perry  was  then 
residing  upon  tbe  land  with  bis  family,  and 
on  the  11th  day  of  December  made  and  filed 
for  record  his  declaration  of  homestead  In 
due  form.  That  thereafter,  in  the  estate  of 
said  Perry,  the  same  was  duly  set  apart  to 
plaintiff  for  a  homestead,  lliat  tbe  court 
did  also  find  that  the  total  value  of  said  es- 
tate was  less  thnn  $1,500.  and  thereupon  set 
over  to  plaintiff  all  of  the  estate  of  said  Per- 
ry for  the  support  of  herself  and  her  minor 
children.  That  defendant  claims  title  to  the 
property,  but  without  right  Defendant  an- 
swered, denying  tbe  allegations  of  the  com- 
plaint, and  for  a  separate  defense  averred 


that  Jesse  L.  Perry,  on  the  dth  day  of  De^ 
cember,  1890,  being  indebted  to  d^endant 
made,  executed,  and  delivered  to  him  hia 
promissory  note  for  ^1.21,  with  Interest 
and,  In  case  suit  was  Instituted  to  collect  tbe 
same,  for  att<»n^'s  fees;  that  the  said  sum 
of  $211.21  was  iMtrt  of  the  purchase  money 
paid  by  said  Perry  for  the  said  land,  and 
that  at  the  time  of  its  execation  said  Perry 
asslgned,  transferred,  and  delivered  to  de- 
fendant all  his  Int^eet  in  said  land  and  the 
contract  of  purchase,  to  have  and  to  tu^d  sM 
security  for  the  payment  of  tbe  note;  that 
no  part  of  principal  or  interest  of  said  note 
has  been  paid.  Tbe  case  was  tried  without 
a  jury,  and  the  court  found  tibat  the  probate 
proceedings  were  In  accordance  with  tbe  al- 
legations of  tbe  complaint  The  purchase  was 
not  made  with  commnnity  funds,  bat  at  the 
time  of  tbe  purchase  said  Parry  was  msrrledt 
and  was  residing  on  the  premises  wlllLhlsftim- 
Ily,  and  had  ffied  a  declaration  of  homestead 
thereon.  Tbe  court  In  tbeprobateproceedlngs 
did  set  over  to  plaintiff  all  tbe  right  title,  and 
Interest  claim,  and  demand  to  said  homestead 
which  said  Jesse  L.  Perry  had  at  the  time  of 
his  death,  and  had  acquired  by  said  purchase; 
and  also  found  that  the  whole  value  of  the 
estate  of  said  Jesse  L.  Perry  did  not  exceed 
$1,600.  But  the  plaJntiff  did  not  by  any  de- 
cree become  entitled  to  tbe  premises  in  suit 
or  acquire  any  muniment  of  title  thereto  or 
to  said  contract  of  purchase.  That  Jesse  L, 
Perry  executed  the  note  described  In  the  an- 
swer In  consideration  of  a  loan  to'sald  Peny 
of  $211.31,  which  was  a  part  of  the  purchase 
money  paid  for  said  land  and  contract  of 
purchase;  and  that  at  that  time  said  Perry 
assigned  said  contract  to  defendant  as  se- 
curity for  said  note.  Defendant  Is  still  tbe 
owner  of  the  note,  no  part  of  which  has  been 
paid.  Plaintiff,  In  her  motion  for  a  new  trial, 
attacks  several  of  these  findings,  as  not  Jus- 
tlfled  by  the  evidence;  among  tiiem:  (1) 
Tbat  tbe  purchase  was  not  made  with  com- 
munity funds;  <2)  that  the  money  due  on  the 
note  was  a  part  of  the  purchase  money;  and 
(8)  that  tbe  contract  was  assigned. 

The  first  Is  entirely  Immat^al.  If  the 
money  was  community  property,  the  husband 
had  the  control  and  management  of  it  The 
point  aimed  at  was  not  whether  the  money 
was  or  was  not  c<Anmunity  property,  but 
whether  It  was  money  advanced  by  defend- 
ant for  the  purchase  of  the  land.  Even 
though  It  had  been  so  advanced.  It  was  still 
community  property  In  the  hands  of  Perry. 

But  the  second  la  also  of  no  consequence. 
If  one  having  a  homestead  borrows  money  to 
buy  an  outstanding  title  or  claim  of  title 
against  It  the  lender  does  not  thereby  acquire 
a  lien  on  the  homestead.  Nor  can  I  see  how 
there  can  be  a  resulting  trust  No  trust  re- 
sults in  favor  of  one  who  lends  money  to  an- 
other with  which  to  buy  land. 

Tbe  real  question  in  tbe  case  is  raised  un- 
der the  third  point  Th^e  was  no  confilct 
In  the  evidences   It  Is  a 
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feet  of  the  evldeiice.  Does  the  statement  In 
the  note,  "This  note  Is  secured  by  B.  B.  con- 
tract 10,353  for  deed,  given  to  Jesse  L.  Per- 
ry," together  with  the  fact  that  the  contract 
was  then  delivered  by  Pary  to  Ross,  create 
a  lien  upon  the  land,  or  convey  to  Boss  the 
contract  right?  PeiTy  Mitered  Into  the  con- 
tract after  he  had  flled  bis  declaration  of 
homestead.  That  wlil«h  1b  covered  by  the 
exemption  is  the  land,  and  not  any  particular 
claim  of  title  to  It  Sanders  v.  Russell.  86 
GaL  119,  24  Pac.  852;  Quackenbush  v.  Beed 
(No.  16,302)  37  Pac.  755;  Alexander  v.  Jack- 
son, 92  Gal.  514.  2S  Pac  693.  When  Perry 
entered  Into  that  contract  he  added  to  his 
claim  of  title  by  mere  possession  his  right 
under  the  contract,  which— if  the  vendor  was 
the  legal  owner  of  the  land— was  an  equitable 
title.  He  could  not  convey  this  e<iultable 
title  apart  from  the  land,  and  he  could  not 
convey  that  except  as  i^vlded  la  the  home- 
stead law.  The  asdgnment  of  the  contract 
would  amount  to  nothing,  unless  It  carried 
the  equitable  title.  It  could  not  do  that  un- 
der the  circumstances.  It  Is  true,  ordinarily, 
one  having  a  contract  for  the  purchase  of 
land  may  transfer  his  rights  by  merely  assign- 
ing the  contract  But  here  Is  a  statutory  in- 
hibition. It  cannot  be  doubted  but  that  Per- 
ry, after  he  had  become  the  purchaser  with 
the  right  of  possession,  could  have  acquired 
a  homestead  right  In  the  premises.  If  be  had 
done  so,  he  could  not  convey  the  land, 
cept  In  the  statutory  mode.  He  could  not 
evade  the  statute,  and  convey  the  land  by  as- 
^gnlng  the  contract  of  purchase.  I  cannot 
see  that  it  makes  any  difference  that  he  flled 
his  declaration  before  he  made  the  purchase. 
Even  then  he  had  some  evidence  of  titl& 
Having  possesion,  he  was  owner  as  to  all  the 
WOTld  except  the  bold^  of  the  legal  title,  and 
he  was  entitled  to  the  benefit  of  the  home- 
stead act  I  have  assumed,  for  the  purpose 
of  this  opinion,  that  the  words  qnoted  from 
the  note,  with  the  delivery  of  the  contract 
would  amount  to  an  assignment  of  the  con- 
tract, if  the  land  had  not  been  a  homestead. 
I  doubt  if  this  would  constitute  an  assign- 
ment but,  under  the  view  I  have  taken,  It  is 
not  necessary  to  determine  that  I  tlilnk  the 
judgment  and  order  should  be  reversed. 

We  ooncnr:   SDABLS.  CL;  BELCHER.  O. 

FEB  CURIAM.  For  the  reasons  given  In 
the  foregoing  oplnlim,  the  judgment  and  or- 
der appealed  from  are  reversed. 


108  Cal.  wg 

MARTIN  V.  BOARD  OF  SUP'RS  OF  YOLO 
COUNTY.    (No.  18,288.) 

(Supreme  Court  of  Galifm^ia.  Sept  %  1894.) 
Establishment  or  Countt  Hian  School  —  Ac- 

TIOW  BI  8UP«ltVI80KB— ACQUIHEME.ST  OP  LaND. 

Under  Acts  1891,  p.  58,  §  3,  requiring 
the  board  of  supervisorB,  after  the  people  have 
elected  to  estauish  a  county  high  sdiool,  "to 


estimate  the  cost  of  purchasing  a  lot,  erecting 
a  building,  and  funushiDg  the  same,  togeOier 
with  the  cost  of  conducting  the  same  for  the 
next  12  months,"  etc..  and  sectioa  6,  requiring 
the  board  to  eimvej  the  buildiag,  when  cwnplet- 
ed,  to  the  board  of  education,  who  are  to  hold  It 
in  trust  tor  the  people,  mandamus  win  not  be 
granted  to  oompd  the  Buperrlsors  to  estimate 
the  cost  tk  erecting  a  baildiog,  etc,  when  the 
only  step  towards  purchasing  a  lot  has  been  the 
acceptance  of  an  offer  of  a  person  to  Touch  that 
anotner  shall  couTey  to  th»n  a  certain  lot  as 
title  to  tbe  lot  must  first  be  acQuired. 

Department  2.  Appeal  from  superior  court, 
Yolo  county;  W.  H.  Grant,  Judge. 

Application  fbr  writ  of  mandamus  by  J.  T. 
Martin  against  the  board  of  supervisors  of 
Yolo  county.  From  a  Judgment  granting  tbe 
writ  defendant  appeals.  Reversed. 

a  M.  Mead,  Dlst  Atty.,  and  Armstrong, 
Bruner  &  Platuauer,  for  q^pellant  B,  Ia 
Simpson,  for  respondent 

McFABI/ANI>,  J.  This  Is  an  appeal  from 
a  Judgment  of  tbe  superior  court  In  a  too- 
ceedlng  of  mandamus,  requiring  the  app^ 
lant  to  estimate  the  cost  of  erecting  a  county 
high-school  building,  of  furnishing  the  same, 
and  of  conducting  the  school  for  12  monttis. 
Waiving  aU  other  questions  arising  out  of 
the  somewhat  complicated  l^lslatlon  on  the 
subject  of  high  schools,  we  do  not  think  that 
the  acts  which  tbe  Judgmrat  compda  appel- 
lant to  perform  are  acts  which  the  law  spe- 
cially enjoins,  because  no  lot  of  land  had 
been  acquired  upon  which  to  erect  the  build- 
ing. The  promise  of  Ross  and  Bosh  to 
vouch  that  the  dty  of  Woodland  would  fur- 
nish a  lot  for  such  school  purposes  provided 
the  sppellant  would  erect  thoreon  a  flrst- 
(dass  high  school,  the  "propoty  to  revert  to 
the  owners  when  It  ceases  to  be  used  Cor 
high-school  purposes,"  Is  entirely  too  vague 
to  be  considered  as  furnishing  any  sent  of 
title  to  the  lot  mentioned.  It  Is  quite  dear 
from  the  statute*  that  the  board  of  super* 
Tlsors  must  own  tbe  lot  upon  which  the 
building  is  erected,  and  must  convey  It.  after 
the  completion  of  the  building,  to  the  board 
of  education,  who  must  hold  It  in  trust  for 
the  county,  and  the  acqulritlon  of  Uie  lot  Is 
the  first  thing  to  be  done.  It  Is  needless  to 
inquire  whether  the  title  must  be  In  absolute 
fee  simple,  for  hae  the  board  has  no  title  at 
all.  Hie  f&ct  that  the  board  at  one  time  In- 
advertently accepted  the  otCet  of  Boss  and 
Bush  was  not  of  such  force  as  to  necessarily 
drive  It  onward  to  the  commission  of  oth^ 
unwarranted  acts.  Mmwver,  what  did  It 
accept?  A  mere  promise  made  two  per- 
sons, without  consideration,  that  another 


*  Act  1891,  p.  58,  f  8,  readies  the  board  of  so- 
pervisors,  aft&t  the  pe^e  nave  elected  to  estab- 
lish a  county  high  school,  "to  estimate  the  cost 
of  purchasing  a  suitable  tot  erecting  a  buildins 
and  fumlahiug  the  same,  together  with  the  cost 
of  condneting  the  same  far  the  next  12  months." 
Section  5  requires  it,  aft»  the  boildins  is  com* 
lileted.  to  convej  It  to  the  board  of  eancatioii, 
"who  shall  hold  the  same  In  tro^t  tot  the  peo- 

Digitized  by  Google 


CaL) 


PADEN  «.  GOLDBAUM. 


759 


p^^n  would,  upon  the  happening  of  certain 
contingencies,  furnish  to  the  board  a  condi- 
tional estate  In  a  certain  piece  of  land.  The 
Jadgmeat  Is  rerened. 

We  concur:  FirZGBBALD,  X;  DB  HA- 
VEN, J. 


t  Cat.  Unrep.  767 

PADEN  T.  GOJJ^BAUM  et  aL  (No.  19.400.) 
(Supreme  Court  of  California.  Sept.  4, 18M.) 
ExBCDTioM  AOAimr  BmnuiD  —  Itirr  m  Wjn'g 

PauFCBTT  — EviDBXOa  OV  TfEU— PLUDUieS— 

X.  la  aa  acti<Hi  by  a  wife  to  recover  for 
cattle  alleged  to  be  ber  sepatate  property,  but 
sold  on  execution  a  jndsment  creditor  of  her 
busbaud,  although  the  eviaence  showa  Uiat  her 
husband  returned  the  stock  for  taxation  In  his 
name,  aud  bad  the  use  thereof  for  dairy  puv- 
posee,  and  represented  to  the  Judgment  cred- 
itor that  he  wbb  owner  thereof,  if  it  appears 
that  the  stock  was  bought  by  the  wife  with 
money  earned  before  marriage,  and  its  increase 
was  reserved  as  her  prt^rty,  a  finding  that  the 
stock  was  In  fact  hers  will  not  be  disturbed. 

2.  Where  the  sole  issue  is  the  truth  of  the 
auctions  of  the  answer,  a  flading  **that  tiie 
allegaticms  of  the  separate  defense  contained  in 
the  answer  of  the  defendant  G-.  are  nntrne**  la 
snffici«it. 

3.  A  finding  that  the  allegations  ta  the  an- 
swer are  untrue  is  justified  when  the  only  al- 
legatitms  therein  are  that  the'plaintiff,  by  her 
conduct,  hdd  out  her  husband  as  the  owner  of 
her  separate  atock  seized  on  execution  against 
him,  and  that,  on  faith  thereof,  credit  was  giT- 
en  the  husband,  and  such  allegations  are  coa- 
tradicted  by  evidence  showing  that  the  creditor 
ordered  the  sheriff  to  seize  the  prop^ty  In  nues- 

■  tion,  and  gave  a  bond  indemnifying  such  sheriff 
ag^st  the  claim  of  the  wife,  and  had  constnio- 
tive  notice  of  such  claim  by  a  pfaTtously  record- 
ed  statement  of  her  separate  property,  includ- 
ing the  stock  seized. 

'4,  Where  an  answer  containB  two  separate 
deffflises,  viz.  a  denial  of  the  allegations  of  the 
complaint,  and  a  ju3tificati(»i  of  the  acts  com- 
plained of,  a  finding  f<»-  the  plaintiff  <hi  the  first 
defense  readers  a  failure  to  find  on  the  second 
immaterial- 

6.  Code  CIt.  Proc.  |  689,  as  amended  by 
Laws  1891,  pu  20,  THOTides  tiiat.  If  (me  claiming 
property  seized  on  execution  serves  on  the  sher- 
iff a  sworn  claim  setting  out  his  titie  and  his 
right  to  possession,  the  sherift  need  not  keep 
the  property,  unless  the  execution  plaintiff  gives 
a  bond  of  indemni^  to  liim  asalnst  such  claim. 
Beld,  that  proof  of  the  service  on  tiie  sheriff  of 
such  claim  is  admissible  against  the  sheriff  in 
an  action  by  a  claimant  tor  the  wrongful  seiz- 
ure of  property,  though  it  is  not  pleaded  in  the 
complamt.  since  the  statute  Is  for  the  benefit  of 
the  sheriff,  and  is  matter  of  defense. 

6.  Where  a  husband  pastures  his  wife's  cat- 
tle in  return  for  their  use  f<^  dairy  purposes, 
she  reserving  the  increase,  such  use  oy  the  hus- 
band, accompanied  by  a  representati(»  on  his 
part  that  they  were  tus.  cannot.  In  the  absence 
of  any  such  re[«esentatIon  on  her  part,  or  any 
act  tending  to  mislead  one  holding  a  judgment 
against  her  husband  as  to  the  owna-ship  of  the 
stock,  estop  the  wife  from  setting  Dp  ownership 
to  defeat  an  execution  levied  on  the  stock  un- 
der such  Judgment 

7.  An  inventory  of  a  wife's  separate  iwop- 
erty,  filed  with  the  recorder,  is  admissible  in  ev- 
idence, against  a  judgment  creditor  of  her  hus- 
band, in  an  action  to  recover  her  separate  prop- 
erty seized  by  him  on  execution,  though  the 
Idsband'fl  debt  to  him  waa  cuttr^tfted  before 


such  filing,  if  the  levy  of  exeentlon  waa  made 
subsequent  tbereto, 

8.  The  account  books  ot  a  Jodenent  cred- 
itor are  original  evldenoe  to  establiBh  dalms 
against  the  debtor,  and  should  be  introduced  aa 
juirt  of  the  case,  and  it  is  proper  to  exclude 
them  when  offered  in  rebuttal. 

9.  Evidence  as  to  indorsements  on  a  sner- 
ItPB  writ  of  execution,  whereby  part  of  the  prop* 
orty  seized  thereunder  was  surrendered  as  ex- 
«npt,  was  properiy  excluded  on  the  ground  that 
Its  ownership  was  not  In  issue. 

30.  ^e  testimony  of  a  witness  in  regard  to 
a  conversation  witii  the  judgment  creditor  pritw 
to  the  execution,  wherein  he  offered  to  take  a 
new  note  from  the  husband  if  the  wife  would 
sign  It,  was  admissible  to  show  that  the  credit- 
or had  knowledge  that  the  ptvpwtjr  levied  on 
was  the  prt«>erty  of  the  wife. 

11.  Where  a  witness  teatifiea  lliat  he  has 
be«i  in  the  diUry  business  fbr  seven  years,  and 
is  familiar  with  the  value  of  cattie  for  that 
business,  his  testimony  as  to  the  value  of  the 
cattie  in  suit  Is  admissible^  although  he  has  not 
seen  them  for  a  year  previous  to  the  execution. 

12.  Code  Oiv.  Proc.  |  437,  provides  that 
"where  the  complaint  is  not  verified  a  general 
denial  is  sufficient."  Held,  that  where  an  un- 
verified compl^t  alleges  the  value  of  proper^ 
converted,  and  the  answer  Is  a  general  denial, 
the  value  is  put  in.  issue. 

C6nimlsslon«»*  dedsloo.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  "L.  Pierce,  Judge. 

Action  by  Plora  3.  Paden  against  ^nu^ 
Qoldbaum  and  B.  F.  Hubbert  for  the  conver- 
sion of  lire  stock.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Altken  &  Smith  and  Hnnsaker,  Goodrich  & 
McCutcheon,  for  appellants.  Wlthlngton  & 
Pearson  and  J.  P.  Pearson,  for  respondent 

HAYNBS,  C  In  this  action  the  plaintiff 
had  Judgment,  and  defendants  appeal  there- 
from, and  from  an  order  denying  a  new  trial. 
Tbe  complaint  alleged  that  on  January  13, 
1803,  the  plaintiff,  the  wife  of  Alfred  Paden, 
was  the  owner  of  certain  milch  cows  and 
other  cattie,  and  of  c^aln  horses  and  other 
personal  property;  that  defendants,  knowing 
that  it  was  h«  separate  property,  took  pos- 
session, and  converted  It  to  their  own  use, 
under  the  false  pretenses  that  It  was  the 
property  of  h»  husband,  to  her  damage  In 
the  sum  of  $3,000.  Hubbert  Justified,  al- 
leging that  he  was  a  constable,  and  took 
the  property  under  a  writ  of  execution  Issued 
upon  a  Judgment  In  favor  of  his  codefendant 
against  Alfred  Paden,  whom  he  alleged  was 
the  ownv.  Goldbaum  denied  all  the  allega- 
tions of  the  complaint  and  alleged  the  recov- 
ering of  the  Judgment;  that  be  was  a  mer- 
chant; that  Alfred  Paden  conducted  a  dairy, 
milk,  and  stock  ranch,  and  used  said  stock 
as  ihe  owner;  that  during  said  time  he  ex- 
tended credit  to  Alfred  Paden,  and  that  the 
plaintiff,  by  her  acts  and  conduct,  represent- 
ed the'  fact  to  be  that  her  husband  was  the 
owner,  and  permitted  him  to  represent  him- 
self to  be  the  owner,  of  the  property  in  ques- 
tion; that  the  conduct  of  both  was  such  as  to 
Imply  and  cause  defendant  to  believe  that 
Alfred  Paden  was  the  owner;  that  he  gave 
cre^  because  thereof;  thftt  tie  had  no  knowl- 
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edge  of  any  claim  of  ownership  hj  plaintiff, 
and  In  glTlng  credit  r^ed  upon  said  acts, 
oondDct,  r^HresentattODfl,  and  declaiatloiis  of 
the  plaintiff;  and  that  be  would  be  injured 
by  allowing  the  tmUi  thereof  to  be  disproved 
by  plalntlir.  Findings  wen  for  the  plalntUT, 
vpoa  which  judgment  was  entered  against 
both  defendants  for  the  snm  of  tUieO, 

The  finding  that  ^alntlff  was  the  owner  of 
the  property  Is  attacked.  0^  erldence  ^ds 
to  show  that  the  husband  was  the  owner 
of  about  200  acres  of  land;  that  his  wife  was 
the  owner  of  the  stock;  that  under  an  ar- 
rangement  between  them  the  husband  had 
the  use  of  the  stock  toe  oonducUng  tibie  milk 
business^  the  wife  to  hare  the  Increase  of  the 
stock.  Th»e  seems  to  be  no  doubt  that  the 
husband  used  and  spoke  of  the  property  as 
bis  own,  and  sold  and  bou|^  and  traded 
portl<ma  of  It  with  the  consent  of  his  wife, 
and  returned  the  pn^erty  for  taxation  In  his 
own  name.  It  does  not  appear,  howero-, 
that  she  ever  spoke  of  the  propoty  as  his, 
while  It  does  appear  that  there  were  mmors 
in  the  ndghbwhood  that  the  stock  belonged 
to  hee.  That  her  mon^  earned  by  hee  be- 
fwe  her  marriage  wu  Invested  In  stock,  and 
that  she  was  In  fitct  the  owner  of  the  stock 
In  question,  is,  I  think.  Justified  by  the 
Wright  of  the  evldmce;  but,  if  It  were  doubt- 
ful, the  conflict  la  such  as  to  prevent  the  ap- 
pellate court  taaa  disturbing  the  finding. 

The  plaintiff  offered  in  evidence  an  Inven- 
tory of  propwty  claimed  therein  to  be  her 
separate  properly,  dated  April  20,  1891,  and 
filed  with  the  recorder  May  7, 1891,  which  in- 
cluded part  of  the  property  In  question;  the 
remaindCT,  as  plaintiff  claimed,  being  the  In- 
crease of  the  stock  therein  mentioned,  or 
other  stock  rei^dng  that  which  had  been 
sold  or  exchanged.  This  Inventory  was  re- 
celved  In  evidence  over  defendants'  objec- 
tion. Defendants  contend  that  the  statute 
makes  such  inventwy  notice  and  prima  facie 
evidence  of  the  titie  of  the  wife,  but  only 
fWm  the  date  of  filing,  while  the  indebted- 
ness of  the  husband  to  Goldbaum  was  con- 
tracted In  1888,  and  that  it  was  therefore 
Inadmissible  to  prove  notice  and  title  at  the 
time  the  debt  was  created.  Very  true;  but 
It  was  admissible  to  prove  notice  of  her  claim 
at  the  time  of  the  levy  of  the  eiecutlon,  to 
the  extent,  at  least,  that  the  stock  therein 
described  was  srized  under  the  execution. 
If  defendant  Goldbaum's  plea  of  estoppel 
had  been  sustained,  It  might  be  that  the 
evidence  would  not  benefit  the  plaintiff  but 
that  did  not  affect  Its  admissibility. 

As  to  defendant  Goldbaum's  answer,  the 
court  found  "that  the  allegations  of  the  sep- 
arate defense  contained  In  the  answer  of 
defendant  Simon  Goldbaum  are  untrue."  This 
finding  Is  said  to  be  Insufficient,  and  that  It 
Is  not  supported  by  the  evidence.  Aa  to 
the  sufficiency  of  this  finding,  counsel  cite 
Goodnow  V.  Grlswold,  68  CaL  003,  9  Pac 
837.  In  that  case  the  court  found  specifically 
several  facts,  and  then  made  the  following 


finding:  "The  court  finds  that  flie  several 
allegations  of  said  complaint  not  in  conflict 
with  the  fmregolng  findings  are  true.*'  But 
what  allegations  were  or  were  not  in  conflict 
with  the  findings  made  were  not  specified 
1^  tbe  trial  cour^  and  that  question  the 
ai^dlate  court  held  it  was  not  called  npon 
to  determine.  The  suffldrauy  of  the  finding 
here  made  is  aostalned  by  Johnson  t.  Klein. 
70  CaL  186,  11  Pac.  006;  ISoore  v.  Watw* 
works,  6S  CaL  146,  8  Paa  816;  WUIiams  v. 
Han,  79  Cat  606,  21  Pac.  065.  The  new 
matter  In  the  answer  was  deemed  denied, 
and,  as  no  new  matbv  was  or  could  be  plead- 
ed thovto,  the  sole  issue  WM  aa  to  the  truth  of 
the  averments  of  the  anawo*,  and  that  was  de- 
termined 1^  the  finding:  Whether  that  find- 
log  Is  Justified  by  the  evidence  wiU  be  con- 
sidered bweaftec. 

It  Is  also  assigned  for  error  that  the  court 
failed  to  find  upon  defendant  Habbort's  an- 
swer, mis  answer  contained  two  d^naes; 
the  first  ctmsistlng  wlu^  at  denials  of  tlie 
allegatl<ms  of  plaintiff^  complaint,  and  tite 
second  a  Justification  vmOer  the  writ  of  exe- 
cution. The  findings  cover  the  issues  raised 
by  the  first  defense,  and,  those  Issues  having 
been  found  for  the  plaintiff,  a  finding  that 
defendant  Hubbert  had  a  writ,  and  took  the 
proi>erty  under  It,  would  not  have  afCteted 
the  conclusion  of  law  that  plaintiff  was  en- 
titled to  Judgment  A  finding  thovon.  was 
therefore  Immaterial,  unless  counsel  are  cor- 
rect in  the  constmctlon  given  by  them  to 
section  689,  Code  Olv.  Froc,  as  amended  In 
1891  (Laws  1891.  p.  20),  a  question  we  shall 
now  consider.  Section  689.  Code  Civ.  Proc, 
prior  to  the  amendment,  provided  for  a  8b»- 
UTs  Jury  to  try  tiie  dalm  of  a  third  person 
to  property  levied  upon  by  the  officer.  That 
section,  as  amended,  is  as  follows:  "688. 
If  the  property  levied  on  be  claimed  by  a 
third  person  as  his  property  by  a  written 
claim  verified  by  tbe  oath  of  said  claimant 
setting  out  his  title  thereto,  his  right  to  the 
possession  thereof,  and  stating  the  grounds 
of  such  title,  and  served  uiwn  the  ahaitt. 
the  sheriff  is  not  bound  to  keep  the  property 
unless  the  plaintiff,  or  the  person  In  whose 
favor  the  writ  of  execution  runs,  on  demand. 
Indemnify  the  sheriff  against  such  claim  br 
an  undertaking  by  at  least  two  good  and 
sufficient  sureties;  and  no  claim  to  such  prop- 
erty is  valid  against  the  sheriff,  or  shall  he 
received,  or  be  notice  of  any  rights,  unless 
made  as  above  provided."  Upon  the  trial, 
plaintiff  was  permitted,  over  the  objection 
of  defendants,  to  prove  the  service  of  a  writ- 
ten claim— in  aU  respects  conforming  to  the 
above  provision— upon  the  constable  ptior  to 
the  sale  of  the  property,  the  objection  being 
made  npon  the  specific  ground  that  the  com- 
plaint did  not  allege  service  of  such  daim. 
The  argument  Is  that  under  this  statute  there 
can  be  no  recovery  against  the  officer  unless 
such  claim  Is  served;  that  It  cannot  be  glvm 
In  evidence  unless  It  Is  pleaded;  and  that, 
tber^ur^  tlid  Justlflcatloa  set  up  In  the  as- 
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8wer  Is  a  good  defense, '  ndtwitbatandlnff 
plaintiff's  ownership,  and  therefore  a  finding 
of  the  facts  conetitutliiff  a  Justification  woald 
sustain  a  Judgment  In  favor  of  the  officer, 
and  was  mat^ial,  and  should  haTe  been 
made. 

The  first  question  here  presented  Is  one 
of  pleading.  In  statutory  actions  a  compli- 
ance with  all  the  provisions  conferring  the 
right  must  be  alleged.  People  t.  Jackson, 
24  Cal.  630.  This,  however.  Is  n<»t  a  atat' 
utory  action,  but  one  which  existed  at  com- 
mon law.  The  former  statute,  as  well  as 
the  amendment,  was  Intended  for  the  pro- 
tection of  the  officer,  and  Is  tiierefore  matter 
of  defense.  It  Is  an  exception  to  a  general 
right  which  need  not  be  alleged  in  the  com- 
plaint 1  Chit  PL  'p.  247.  If  the  plaintiff 
had  omitted  to  make  the  verified  claim  re- 
quired by  the  amendment  the  omission,  if 
It  could  opCT^te  as  a  protection  to  the  officer 
In  this  form  of  action,  should  In  such  case 
be  alleged  In  the  answer.  The  making  or 
omitting  to  make  the  verified  claim  does  not 
affect  the  ownership  of  the  plaintiff,  bat  If 
not  made,  excepts  the  officer  from  liability 
In  certain  actions,  and  Is  matter  of  defense. 
**Wherever  there  Is  a  circumstance,  the 
omission  of  which  Is  to  defeat  the  plaintiffs 
right  of  action,  prima  facie  well  founded, 
whether  called  by  the  name  of  a  "proviso'  or 
a  'condition  subsequent,'  It  must,  In  its  na- 
tare,  be  a  matter  of  defense,  and  ought  to  be 
shown  in  pleading  by  the  opposite  party." 
1  Cfhit.  PL  'p.  246.  The  case  of  Himmel- 
mann  v.  Danos,  35  Cal.  44T,  cited  by  appel- 
lants, la  not  applicable  here.  That  was  an^ 
action  to  enforce  a  Hen  upon  a  lot  for  mac- 
adamizing a  street,  and  the  complaint  did 
not  allege  the  proceeding  required  by  the 
statute.  The  case  of  Barry  v.  McGrade,  14 
Minn.  163  (GIL  126),  cited  by  appellants,  sus- 
tains their  contention,  although  the  question 
of  pleading  Is  not  discussed.  The  statute 
there  considered  was  similar  to  ours,  and  It 
was  held  that  the  plaintiff  must  prove  the 
service  of  the  affidavit  of  claim  In  order  to 
maintain  the  action.  If  It  Is  necessary  to 
be  proved  by  the  plaintiff  In  chief,  so  as  to 
prevent  a  nonsuit,  It  must  be  alleged  in  the 
complaint  We  cannot,  however,  assent  to 
the  reasoning  or  the  conclusion  of  the  court 
In  that  case.  In  the  absence  of  the  statute, 
the  right  of  the  plaintiff  depends  solely  upon 
ownership;  and  It  must  be  apparent  that  If 
the  plaintiff,  being  In  fact  the  owner,  cannot 
recover,  It  must  t>e  because  the  statute  ex- 
empts the  defendant  from  liability,  and  not 
because  It  controverts  the  fact  of  ownership. 
It  could  no  more  be  necessary  for  the  plain- 
tiff to  anticipate  a  claim  on  the  part  of  the 
officer  that  he  was  not  liable  because  a  veri- 
fied claim  was  not  served  than  to  anticipate 
the  plea  of  estoppel  by  Ooldbaum  by  alleging 
tact»  inconsistent  with  that  defense.  It  Is 
entirely  analogous  to  pleading  the  statute  of 
frauds  or  the  statute  of  limitations,  which 
miat  be  takea  by  answra,  onlesB  the  deCeoae 
Cal.Bep.  S6-87  P.— 67 


appears  on  the  face  itf  tbe  complaint  when 
It  may  be  reached  by  demuirer.  If  the 
verified  claim  had  not  been  offered  In  evi- 
dence by  the  plaintiff,  the  omission  would 
not  have  availed  the  defendant  Hubbot, 
since  he  had  not  alleged  that  a  verified  claim 
was  not  served.  The  lesnlt  was  that  the 
plaintiff  disproved  a  defense  not  made,— a 
circumstance  which  could  not  {Hrejndloe  the 
defendant  Whether  the  failure  of  a  plain- 
tiff to  serve  such  varlfled  claim  wonld  be 
a  defense  to  an  action  for  damages  for  the 
eonverslon  of  tbe  property,  or  only  to  an 
aittlon  in  claim  and  dellvwy  to  recover  pos- 
session of  the  property  from  the  officer  <a 
question  discussed  by  counsel),  need  not  be 
considered  here,  tn  view  of  the  condvslaa 
reached  upon  the  question  of  pleading. 

It  is  also  contended  that  the  second  finding 
Is  not  Justified  1^  the  evidence,  in  that  t^ere 
Is  no  evidence  that  defendant  Gtoldbaum  took 
possesidon  of  the  property,  or  directed  or 
aided  any  one  to  take  possession,  or  that  he 
disposed  of  It  The  officer  took  the  property 
under  a  written  direction  from  Goldbaum's 
attorney,  of  which  the  following  Is  a  copy: 
**Tou  are  Inatmcted  to  levy  upon  all  the 
homed  and  neat  oattle,  horses,  and  other 
personal  pr(M>erty  (excepting  household  for- 
ultnre)  -of  the  defendant,  whether  said  cattle 
and  property  be  at  defendant's  place  of  busi- 
nesB,  at  Oceanslde,  w  at  his  farm,  at  San  L^s 
Rey;  add  you  are  Instructed  to  have  all 
milch  cows  regularly  and  properly  milked 
while  In  your  poesesslon,  prior  to  sale."  It 
does  not  appear  that  there  was  any  other 
property  of  that  description  at  either  of  the 
places  mentioned  than  that  levied  upon,  and 
all  of  It  Goldbaum  testified,  he  b^eved  to  be 
owned  by  Mr.  Paden,  and  the  attorney  who 
gave  tbe  Instruction  testified.  In  substance, 
that,  before  he  gave  the  Instractlon,  Mr.  Par 
den  told  him  It  was  his  property;  and  hence 
there  Is  no  question  that  the  Instruction  was 
Intended  to  cover  the  i*operty  In  controvCTsy, 
and  required  the  officer  to  levy  upon  It  Not 
only  BO,  but  the  constabie  required  from  Oold- 
baum a  bond  of  Indemnity,  and  this  was 
given.  Independently  oC  the  rumor  which 
Goldbaum  says  he  heard,  about  the  time  he 
commenced  his  suit  against  Mr.  Paden,  that 
this  property  belonged  to  the  wife,  he  had 
also  at  least  constructive  notice  of  her  record- 
ed claim,  and  following  this  came  the  de- 
mand from  the  officer  for  a  bond  of  Indemni- 
ty. Whether  this  demand  was  accompanied 
by  notice  of  plaintiff's  verified  claim  does 
not  clearly  appear.  But  It  was  after  the  seia- 
ure,  and  before  the  sale.  An  Indemnity  bond 
had  been  previously  given,  but  whether  be- 
fore or  after  the  selrare  does  not  appear. 
The  additional  bond  was  given,  and  operated 
as  a  ratification  of  the  taking,  and  was  In 
effect  a  request.  If  not  a  direction,  to  sell 
notwithstanding  the  plaintiff's  claim,  since, 
under  section  689,  Code  Civ.  Proc.,  as  amend- 
ed In  1891,  the  officer  'Is  not  bound  to  keep 
tbe  property  unless  the  plalntlt^^  "^1^ 
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demand,  indemnify  tlie  aheirlff  against  such 
claim  by  an  undertaking,"  etc.  Whether, 
npon  receiving  the  Irand,  the  officer  Is  bound 
to  keep  possession  and  sell,  It  is  not  neces- 
sary to  consider.  The  finding  in  question  is 
Justified  by  the  evidence. 

It  Is  also  urged  by  appellants  that,  if  the 
finding  against  defendant  Goldbaum's  plea 
of  estoppel  Is  sxiffldent,  such  finding  is  not 
Justified  by  the  evidence.  Mrs.  Pad  en  tes- 
tified that  the  arrangement  between  herself 
and  husband  was  that  be  pastured  the  stock 
for  the  use  of  the  cattle,  and  she  had  the 
increase.  This  contract  she  had  a  rl^t  to 
make,  and  the  use  of  the  stock  under  It  by 
the  husband  could  not  of  Itself  create  an  es- 
topp^  against  his  wife.  The  objection  here 
urged  necessarily  concedes  that  she  is  the 
owner;  and  no  one  else,  the  arrangement 
itself  being  lawful,  reasonable,  and  proper, 
conld,  by  word  or  act,  create  an  estoppel 
against  her.  So  far  as  the  est(H>pel  pleaded 
relates  to  the  time  when  the  indebtedness 
which  was  finally  merged  in  the  Judgment 
was  created,  there  was  no  evidence  which 
tended  to  suppOTt  the  plea  Mr.  Goldbaum 
testified  that  at  the  time  credit  was  given 
"he  (Paden)  was  ronnlng  a  dairy  there,  and 
bad  cattle  and  land,  and  Z  thought  he  was 
good.  He  was  running  it  In  his  own  name. 
Mrs.  FoAea  was  living  with  him  at  the  time 
as  his  wife.  She  got  some  of  those  groceries 
from  me.  •  •  •  Mrs.  Paden  never  notified 
me  that  she  owned  any  of  the  cows  during 
the  running  of  this  blU,  nor  that  she  owned 
this  business,  or  owned  any  of  the  stock." 
He  did  not  testify  to  any  act  or  statement 
done  or  made  by  Mrs.  Paden  which  misled 
him,  or  that  she  was  at  any  time  called  up- 
on to  assert  her  owna^p,  and  was  silent, 
or  that  she  Intentionally  or  d^berately  led 
him  to  believe  that  her  husband  was  the 
owner  of  the  stock,  or  to  act  on  such  belief. 
Sectlim  1962,  Buhd.  8,  Code  CIt.  Froc.,  pro- 
vides: "Whenever  a  party  has,  by  his  own 
declaration,  act  or  omission,  intentionally  or 
deliberately  led  anoth»  to  b^eve  a  particu- 
lar thing  true,  and  to  act  upon  such  bdlef, 
he  cannot,  In  any  litigation  arising  out  of 
such  dedaratiou,  act  or  omlsdon,  be  permit- 
ted to  falsity  it."  We  find  no  evldmce  npon 
which  a  finding  In  favor  of  the  defendant 
upon  bis  plea  of  estoppA  could  be  snstabied, 
whether  It  rdates  to  the  period  when  credit 
was  given,  ct  the  time  when  the  necutiion 
was  levied.  That  the  husband  generally 
spake  of  the  property  as  his  is  doubtless  true, 
bnt  It  does  not  ai^ear  that  he  ever  spoke 
so  of  it  when  the  questicm  ot  ownwshlp  was 
discussed,  or  otherwise  than  caso^ly  In  con- 
nection with  the  dairy  business  be  was  con- 
dncting.  Bnt  If  he  had  asserted  bis  owner- 
ship when  that  was  a  material  question,  un- 
less it  was  with  the  knowledge  of  the  wife, 
and  the  defradant  was  misled  by  her  silence 
when  she  was  called  upon  to  assert  her  own- 
ership, her  title  to  the  prop^iy  woald  not  be 
affected.   There  would  be  little  protection 


given  the  wife  In  respect  to  her  separate 
propra^,  if,  upon  the  facts  of  this  case,  it 
could  be  tak^  to  satisfy  the  husband's  debt 
There  Is  nothing  In  Bamhart  v.  Fulkerth,  90 
Oal.  158,  27  Pac.  71,  inconsistent  with  our 
conclu^on,  nor  Is  It  necessary  to  comment 
upon  the  cases  cited  from  other  states,  since. 
If  they  laid  down  a  different  rule  from  that 
prescribed  by  the  Code*  they  could  not  be  au- 
thority here. 

Defendants  called  a  witness  In  rebuttal,  and 
asked  him  whether  he  had  any  conv^sation 
with  Mr.  Paden  since  January  11th,  about 
a  visit  paid  to  the  Padens  that  day?  The 
court,  of  Its  own  motion,  interposed,  saying, 
"We  cannot  have  this  SOTt  of  testimony  tar 
the  purpose  of  convicting  Mr.  Paden  upax 
an  Immat^al  point"  Counsel  thereupon  of- 
fered to  prove  by  the  witness  Hayes  and  by 
defendant  Hubbert  that,  a  few  days  after 
the  Uth  day  of  January,  Mr.  Paden  said  to 
the  witnesses  named  that  he  (the  counsel) 
''bad  been  at  their  house,  and  as  he  express- 
ed It,  was  doing  some  detective  work,  and  he 
bad  acknowledged  to  me  at  the  time  the  cat- 
tle w^e  his."  Counsel  for  plalntlfF  did  not 
object  to  the  otter,  but  the  court  ruled  that  It 
was  not  competent  evidence,  saying  to  coun- 
sel t<xr  the  plaintiff,  "If  you  are  willing  that 
It  should  go  in,  I  do  not  know  that  I  ought  to 
say  It  should  not,  but  it  would  take  another 
day  to  finish  the  case,  and  I  will  not  admit 
It"  The  conversation  referred  to  was  givoi 
In  the  testimony  of  counsel,  during  the  ex- 
amination of  defendants'  witnesses  In  chief, 
to  the  effect  tiiat  Mr.  Paden,  In  a  conversa- 
tion with  the  witness  before  the  execution 
was  issued,— the  plaintiff  being  present,— said 
he  was  running  the  dairy;  that  witness  asked 
him  whose  catUe  they  were,  and  "he  said 
they  were  his  catUe."  In  rebuttal,  Mr.  Pa- 
den gave  a  different  account  of  the  convn^- 
tion.  Couns^  at  the  time  of  this  conva«a- 
tion,  was  at  Paden's  house  on  other  business. 
Mrs.  Paden  was  at  work  mating  butt^,  and 
took  no  part  In  the  conversaticm.  Nothing 
was  said  In  regard  to  Ckddbaom's  claim,  or 
of  any  effort  to  collect  It  The  inquiry  was 
apparently  without  motive,  and  did  not  call 
toe  any  remark  by  Mrs.  Paden.  Tliat  abe 
should  remain  silent  was  natural.  UndCT  the 
drcumstancea,  she  was  not  affected  by  the 
Btatemoit  ot  her  husband,  ccmcedlng  It  to 
have  been  as  teatifled  to  by  defendants*  conn- 
sd;  and.  If  so,  the  proposed  evidence  was  im- 
material, unless  tor  the  purpose  of  Impeach- 
ing Mr.  Paden's  testimony  In  chl^,  bo  far 
as  It  tended  to  prove  Mrs.  Paden's  owner- 
shixs  \iiy  showing  that  he  had  made  state- 
ments inconsistent  with  bis  testimony.  The 
evidence  being  Immaterial  for  any  othw  pur- 
pose, all  tesUmoiv  trading  to  show  such 
contradictory  statements  should  have  been 
given  by  tiie  defendants  In  chief,  and  no  part 
of  It  conld  be  reserved  to  rebut  plalntUTs 
rebuttal.  The  defendant  can  only  rebut  new 
matter  brouj^t  oat  In  plaintiff's  rebuttal,  un- 
less the  court.  In  its  diacretiui.  puxptti.  It 
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nnder  tbese  drcnmstancea  tlie  exception  win 
not  araU  app^ants. 

We  think  the  court  did  not  err  In  excluding 
Ooldbaam's  acconnt  books,  offered  by  de- 
fendanta  In  rebuttal.  Tbey  were  original  evi- 
dence, and  should  have  been  introduced  by 
defendants  as  part  of  their  case.  Bnt,  aa 
defendants  were  allowed,  without  objection, 
to  give  oral  evidence  of  tb©  accounts,  a  liberal 
ruling  would  have  permitted  tbeir  introduc- 
tion after  plaintiff.  In  rebuttal,  disputed  tbe 
oral  testimony.  Defendants  were  not  preju- 
diced, bowever,  as  the  object  of  the  evidence 
was  to  show  that  credit  was  glvm  f<H-  mer- 
chandise becaoae  of  Mr.  Paden'a  soppoeed 
owner^p,— «  defense  that  waa  not  flnstalned 
by  the  evidence. 

The  evidence  offered  to  be  shown  by  Ed- 
ward J.  Martin  was  properly  excluded. 
What  the  attorney  who  drew  up  the  declara- 
tion of  separate  property  for  Mrs.  Paden  said 
about  It  In  her  absence  was  clearly  Inadmis- 
sible, while  the  fact  that  It  was  necessary  to 
go  to  Mrs.  Paden  before  he  could  get  title  to 
the  property  would  not  have  benefited  de- 
fendanta 

The  indoraemeaita  on  the  constable's  re- 
turn, showing  that  certain  of  the  property 
seized  was  claimed  by  Mr. -Paden  to  be  ex- 
empt from  execution,  and  was  surrendered 
to  bim,  was  prop«-ly  excluded.  That  prop- 
erty was  not  In  litigation,  and  It  was  Imma- 
terial to  whom  It  belonged. 

The  testimony  of  Joseph  Jones,  a  witness 
for  {tolntlff,  to  a  conversation  with  defend- 
ant Gddbaam  In  October  preceding  the  levy 
of  tbe  execntl<mt  was  pn^;>a:]y  received.  We 
have  held  that  tbe  Instruction  to  the  consta- 
ble repaired  htm  to  levy  open  the  property 
hme  in  qnestion,  so  that  the  objection  that 
Goldbaum  bad  nothing  to  do  with  ttie  levy 
Is  not  tenable,  while  the  answer  of  ttie  wit- 
ness shows  that  at  tbat  date  G<ddbaum  knew 
that  Mrs.  Paden  owned  or  claimed  to  own 
tbe  xwoj>erty,  and  had  offered  to  Paden  to 
take  a  new  note  .for  half  of  the  amount  If 
Krs.  Paden  would  also  sign  it  HiiB  also  dis* 
poses  of  the  objection  to  a  similar  question 
put  to  WUIIam  H.  Ubby. 
-  The  witness  Olds  testified  that  he  had  beei. 
in  ttx  dairy  buslneas  for  tbe  last  seven  years, 
and  was  familiar  with  the  values  of  cattle 
for  dairy  purposes;  that  he  had  seen  tfaeae 
cattie  two  or  three  timet,  the  last  time  bdng 
about  (me  year  before  the  trial.  This  waa 
flufficient  to  quall^  him  to  testify  as  to  value. 
It  iB  true  be  did  not  see  tbe  cattle  at  the 
time  they  wore  taken,  and  could  not  know 
their  condition  at  that  time,  bnt  It  their 
condition  had  cbapged  It  was  competent  for 
defendants  to  have  shown  that  fact.  Hlsr 
tutimony  was  not  so  mtlBfactoryi  tor  that 
reason,  nor  perhaps  entitled  to  as  much 
wdgl^  aa  if  he  had  seen  them  at  the  time  of 
their  conversion,  but  that  was  not  suffldent 
to  require  Its  exclusion.  But  it  was  further 
objected  that  there  was  no  Issue  as  to  the 
value.   Ti)B  complaint  alleged  the  praporty 


converted  to  be  of  the  value  of  $2,000.  If 
no  Issue  was  taken  upon  this  allegation,  the 
defendants  ore  not  injured  by  tbe  finding  of 
damages  at  $1,186.  But  the  complaint  was 
not  verified,  and  each  of  tbe  defendants  de- 
nied "each  and  every,  and  all  and  singular, 
tbe  allegations  of  tbe  complaint;"  and  this 
put  in  issue  the  value  of  the  property  eon- 
verted,  under  section  437,  Code  Civ.  Proc, 
which  provides,  "If  the  complaint  be  not 
verified  a  general  dental  Is  sufficient,"  and 
puts  In  Issue  every  material  allegation  of  the 
complaint 

Appellants,  on  their  motion  for  new  trial, 
specified  C8  errors  of  law  occurring  on  the 
trial.  We  have  noticed  only  such  of  them  as 
counsel  have  mentioned  in  their  brief;  but 
we  have  carefully  read  the  entire  Record, 
and  find  no  error  Justifying  a  reversal,  and 
advise  that  the  Judgment  and  order  ap- 
pealed from  be  afinrmed. 

We  concur:   BELCEnSR,  C;  SEAKLS,  O.' 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgm^t  and  or- 
der appealed  from  are  affirmed. 


103  Cal.  483 

POSTER  V.  BOARD  OP  POLICE  COM'RS 
OP  CITY  AND  OOTTNTY  OP  SAN 
FRANCISCO  Bt  al.    (No.  15,501.) 
(Supreme  Court  of  California.    May  22,  1894.) 
Liquor  Licenses  —  Inburanck  bt  City — Reoola- 

TIOH  BY  OltDISASCE^CoXSTlTUTlOKAL  LaW. 

1.  Const.  1879,  art  11,  §  11,  authorizes  any 
eity  tx>  make  and  enforce  ail  such  local,  police, 
sanitaiT,  or  otii^  regulations  as  are  not  in  con- 
filct  with  the  general  law.  Act  Marcli  23, 1878. 
§  4.  provides  for  certain  requisites  before  li- 
censes to  sdl  liquor  shall  be  issued  in  the  dty 
of  San  Francisco.  Held,  that  the  dty.  by  or- 
dinance, could  require  odditkinal  requisites  in 
the  p«^oiia  to  whom  such  licenses  were  to  be 
issued. 

2.  An  (HdinaQce  providiog  that  licensee  to 
sell  liquor  sliall  not  be  granted  to  persons  who 
have  emrdoyed  females'  as  waitresses  is  not  un- 
coDstitutional  as  being  an  ex  post  facto  law, 
since  it  is  not  a  crlminnl  law. 

3.  San  Francisco  City  Ordinance  No.  1589, 
as  amended  by  No.  2637,  which  prc^bits  the  is- 
suance of  liqnor  licenses  to  any  person  who  haa 
carried  on  or  Is  canying  on  his  business  in  a 
ewtain  mann»,  appUes  to  those  ^o  carried  on' 
thdr  business  u  such  manner  before  the  adop- 
tion of  the  ordinance^ 

4.  Such  an  ordinance  is  not  Invalid  In  that 
it  discriminates  between  different  persons. 

6.  An  ordinance  of  the  city  of  San  Fran- 
dseo  regolating  the  issusnce  ct  liqnor  licenses, 
which  applieB  to  the  entire  city  and  county,  is 
not  special  le^slation. 

Commissioners'  decision.  Department  L 
^peal  from  supnior  court,  and  coon^ 
of  San  Francisco;  D.  J.  Hur^ky,  Judge. 

Petition  for  writ  of  mandamus  Bdgar 
M.  Foster  against  the  board  of  police  com* 
misslonas  of  the  city  and  county  San 
Francisco  and  othm.  There  waa  a  Judg- 
ment for  defoidanta,  and  tflalntitt  n^peals. 
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Carroll  Cook,  for  appellant  H.  T.  Ores- 
well,  City  and  Co.  Attjr.,  for  respondents, 

HATNES,  C.  Appellant  petitioned  the  su- 
perior court  for  a  writ  of  mandate  to  compel 
the  board  of  pcdlce  commissioners  to  consent 
to  &e  issuance  to  him  of  a  license  as  a  retail 
liquor  dealer.  An  alternative  writ  was  grant- 
ed, and  itpon  the  return  thereof  the  defend* 
ants  demurred  to  the  petition,  and  this  appeal 
iB  from  the  Judgment  entered  ttaereoOt  dla* 
missing  the  writ 

Appellant  was  the  proprietor  of  the  Bella 
Union  nteato*,  and  In  connection  therewith 
had  a  aalotm.  In  whldi,  prior  to  May  1«  1893, 
fonales  were  employed  to  wait  upon  those 
who  patronized  hla  place  of  business.  His 
license  for  the  theater  was  flrom  April  15  to 
Septemba  15,  1893.  His  license  for  the  sale 
of  licpior  exph%d  June  1,  189a  On  May  Ist 
he  closed  his  place  of  business  for  r^palra. 
On  June  12,  1898,  he  applied  to  the  lic^ise 
collector  for  a  retail  liquor  dealer's  license, 
and  that  office  refused  to  issue  It,  and  gSTo 
as  the  ground  of  such  refusal  that  the  board 
of  police  commissioners  had,  in.  writing,  di- 
rected  him  not  to  Issue  such  license  to  ap- 
pellant, for  the  reason  that  appellant,  prior 
to  that  time,  had  emplt^ed  and  permitted 
females  to  wait  upon  customers  therein.  The 
petition  further  aU^^ed  that  be  applied  to 
said  board  of  police  commissioners  for  such 
consent,  assuring  them  that  "he  did  not  in- 
tend to,  and  would  not.  If  such  license  was 
granted  to  him  as  requested,  either  procure 
or  suffer  any  females  to  wait  on  or  attend 
in  any  manner  any  parson  In  his  place  of 
bu^ess,"  and  also  tendered  a  recommenda- 
tion, in  writing,  of  12  citizens  owning  real 
property  In  the  block  in  which  bis  said  busi- 
ness was  to  be  carried  on,  that  such  license 
be  granted.  This  application  was  denied 
upon  the  ground  that  appellant  had  prior 
thereto  employed  and  permitted  females  to 
wait  upon  customers  In  his  said  place  of 
business;  and  the  sole  question  to  be  deter* 
mined  upon  this  appeal  Is  the  validity  of  an 
ordlnan(%  approved  July  28,  1880,  known  as 
"Order  No.  1589,"  as  amended  May  22,  1893, 
by  OrdM-  No.  2637.  The  material  part  of  the 
amended  section,  so  far  as  this  appeal  is 
concerned.  Is  as  follows:  "Provided,  how- 
ever, as  a  police  measure  for  the  suppression 
of  puUic  vice,  immorality  and  crime,  that  no 
license  shall  be  granted  under  this  section, 
upon  the  recommendation  of  citizens  or  othet  ■ 
wise,  to  any  person  who  has  been  convicted 
of  felony,  or  to  any  person  who  has  carried 
on,  is  carrying  on,  or  Is  about  to  carry  on 
the  business  of  selling  or  furnishing  spirit- 
uous, malt  or  fermented  liquors  or  wines  in 
any  dance  cellar  or  dance  hall,  or  In  any 
place  where  females  are  suffered  or  procured 
to  wait  or  attend  In  any  manner  on  any  per- 
son, and  wherein  also  any  musical,  theatrical 
or  other  public  exhibition  or  performance  is 
exhibited  or  performed,  or  in  connection  with 
any  resort  for  lewd,  Immwal  <x  unlawful 


pnrpuna."  Appellant  contmds  tiiat  this  on 

dlnance  Is  void,  and  bases  this  contention 
upon  several  grounds. 

That  the  act  of  March  23.  1878.  is  a 
part  of  the  consolidation  act  or  charter  of  the 
city  of  San  Francisco,  that  this  act  was  not 
repealed  by  the  constitution  of  1S79,  and 
that  the  amended  ordinance  Is  In  conflict 
therewith. 

The  second  subdivision  of  section  4  of  that 
act  Is  as  follows:  "Those  making  sales  of 
.ess  than  $15,000  per  quarter  shall  pay  a 
license  of  twenty  dollars  per  quarts;  pro- 
vided, that  on  and  after  January  1,  18TO,  no 
license  as  a  retail  liquor  dealer  shall  be  is* 
sued  by  the  collector  of  Uc^ise  unless  the 
parson  desiring  the  same  shall  have  obtained 
the  written  consent  of  a  majwltar  of  Uie 
board  of  police  commissioners  of  tiia  dty  and 
county  of  San  Francisco  to  carry  on  or  con- 
duct said  business;  but  In  case  of  refusal 
of  such  consent,  upon  application,  said  board 
of  police  commlsslimers  shall  grant  the  same 
upon  the  writt^  recommendation  of  not  less 
than  twdve  citizens  of  Ban  Francisco  owuins 
real  estate  in  the  block  or  square  in  which 
said  business  of  retail  liquor  dealer  is  to  be 
carried  on,  or  In  the  four  blodcs  or  squares 
bounding  the  same."  St.  lSn-78,  p.  444. 
It  may  be  conceded  that  the  constitution 
of  1879  did  not  repeal  the  act  of  1878,  but 
the  act  in  questimx  was  purely  local,  appli- 
cable only  to  the  dty  and  county  of  San 
Francisco,  and  was  upon  a  subject  Inclnded 
within  section  U  of  article  11  of  the  consti* 
tution,  whldi  provides  as  follows:  "Any 
county,  dty,  town  or  township  may  make 
and  enforce  within  its  limits  all  such  local, 
police,  sanitary  oar  other  regulations  as  are 
not  In  conflict  with  general  laws."  The 
power  to  legislate  upon  such  subjects,  thus 
given  to  tiie  cl^,  necessarily  Indndes  the 
power  to  amend  an  existing  regulation  upon 
the  same  subject,  and  this  anthorlly  exinres^ 
ly  given  In  the  constitution  obviates  aU  ne> 
cessity  of  any  authority  being  given  upm 
the  same  subject  In  the  diarter.  While  this 
case  presents  SMue  questions  not  heretofore 
considered  by  this  court,  the  power  of  tlw 
board  of  BnpcrTls(H*8  to  amend  the  tomet 
ordinance  has  been  considered  and  decided. 
See  Ex  parte  Chrtstensen,  85  Col.  206.  24 
Pvi.  747;  Crowley  v.  Christensen.  IS7  U.  S. 
86,  11  Sup.  Ot  18;  Bz  parte  Hayes,  9S  OsL 
556,  83  Pac.  337.  And  In  the  case  last  dted 
It  was  held  that  the  ordinance  here  In  ques- 
tion Is  a  valid  exercise  of  the  power  con- 
ferred by  that  provision  of  the  constitution 
hereinbefore  quoted. 

It  is  furtiier  Insisted  by  appdlant  that  the 
amended  ordinance  In  question,  so  Car,  at 
least,  as  it  affects  tills  case,  is  Toid  U)  be- 
cause it  is  ex  post  tectOk  and  Imposes  a  pen* 
alty  and  consequence  toe  an  act  that  was 
done  prior  to  the  passage  of  the  order;  (2) 
because  the  ordinance  is  not  equal  and  uni- 
form in  Its  op^tion;  and  0)  ibat  It  la 
dal  legl^tton. 
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The  OTdinance  in  queBtkUL  !■  not  an  or 
post  facto  law,  within  tbe  meaning  of  the 
ccmstttutioD  of  this  state  or  of  the  United 
States.  In  Watson  t.  Merco-,  8  Pet  110, 
It  was  sold:  "The  phrase  'ex  post  f&cto  laws,* 
is  not  applicable  to  cItU  laws,  but  to  penal 
and  criminal  laws,  which  pnnlsh  a  party  for 
acts  antecedently  don^  which  were  not  pun- 
ishable at  all,  or  not  punishable  to  the  extent 
or  In  the  maimer  prescribed."  In  Ogden  t. 
Saunders,  12  Wheat  267,  in  speaking  of 
bins  of  attainder,  ex  post  facto  laws,  and 
laws  Impairing  the  obligation  of  contracts. 
It  was  said:  'The  first  two  of  these  prohibi- 
tions apply  to  laws  of  a  criminal,  and  the 
last  to  laws  of  a  dvU,  chaiact^."  And  such 
is  the  uniform  construction  given  by  all  the 
authorities.  The  ordinance  In  question  pun- 
ishes no  past  act  committed,  done,  or  suffered 
to  be  d<Hie  by  appellant  It  simply  furnishes 
a  standard,  applicable  to  all  persons,  by 
which  their  fitness  to  conduct  a  business  In 
Itself  dangerous  to  tbe  morals  and  good  order 
of  the  city  shall  be  measured.  As  was  said 
hy  Field,  J.,  in  Crowley  v.  Chrlstensen,  137 
U.  S.  91,  11  Sup.  Ct  13:  "The  statistics  of 
every  state  show  a  greater  amount  of  crime 
and  misery  attributable  to  the  use  of  ardent 
Bi^rita  obtained  at  these  retail  liquor  salotms 
than  to  any  other  source.  The  sale  of  sncb 
liquors  baa  therefore  been,  at  all  times,  by 
the  courts  of  ereir  state,  considered  as  the 
proper  subject  of  leglslatlTe  regulation. 
There  Is  no  Inherent  right  In  a  citizen  thaa  to 
sell  Intoxicating  liquors  1^  retail."  See,  also. 
Gooley.  Const.  Llxn.  (6th  Ed.)  p.  342.  In 
that  case,  after  discussing  other  questions, 
the  court  further  said:  "We,  however,  find 
in  the  return  a  statement  which  would  fully 
justify  the  action  of  the  commissioners.  It 
Is  averred  that  In  tbe  conduct  of  the  liquor 
business  the  petitioner  was  assisted  by  Us 
wife,  and  that  she  was  twice  arrested  for  lar- 
cenies committed  from  persona  visiting  his 
saloon,  and  In  one  case  convicted  of  the  of- 
fense and  sentenced  to  be  imprisoned,  and 
in  die  other  held  to  answer.  These  lai^nles 
alone  were  a  sufficient  indication  of  tbe  char- 
acter of  the  place  In  which  the  baslntts  was 
conducted  for  the  exercise  of  the  discretion 
of  the  police  ccunmissloners  in  refusing  a 
further  license  to  the  petitioner.**  If  the  past 
offenses  of  Christensen's  wife  were  sufficient 
to  Justify  a  refusal  to  grant  a  license  to  him. 
certainly  the  past  conduct  of  appellant.  In 
employ! ng  females,  though  not  then  prohib* 
Ited  by  law.  Is  quite  as  conclusive  evidence 
of  his  unfitness  to  conduct  a  saloon.  His 
protestation  that  he  did  not  Intend  to  and 
would  not  in  the  future  procure  or  permit 
females  to  wait  upon  his  customers,  does  not 
aid  him.  A  man  who  has  in  the  past  shown 
himself  wining  to  debauch  the  morals  of  the 
community  to  Increase  his  business  would 
not  In  the  future  refrain  from  any  Hue  uf 
conduct  1q  the  prosecution  of  his  business, 
which  would  not  bring  upon  himself,  persuu- 
ally,  tbe  penalty  of  tlie  law,  whatever  of  evil 


It  might  bring  to  otiiera.  The  ordloaace  was 
therefore  not  only  ccmstltutlcHial,  but  vrlse, 
and  sliould  be  scrupulously  observed  by  those 
Intrusted  with  Its  execution. 

But  appellant  contends  that  the  ordinance, 
properly  construed,  apidies  only  to  those  who 
have,  since  Its  adoption,  violated  Its  provis- 
ions. But  this  construction  cannot  be  sus- 
tained. Um  language  Is  too  e:q)Uclt  to  ad- 
mit It  Though  not  an  ex  post  facto  law, 
it  is  retrospective  in  so  for  as  it  detwmlnes 
trom  the  post  conduct  of  ttie  party  bis  fit- 
ness for  the  proposed  business.  Felons  are 
also  excluded  from  obtaining  such  license, 
not  as  an  additional  punishment,  but  be- 
cause the  conviction  of  a  felony  Is  evidence 
of  the  unfitness  of  such  persons,  as  a  class. 
Nor  can  we  perceive  why  such  evidence 
should  be  more  conclnslre  of  unfitness,  were 
the  act  done  after  the  passage  of  the  ordi- 
nance than  If  done  before. 

It  is  also  Insisted  that  the  ordinance  un- 
der consideration  Is  objectionable  for  want 
of  uniformity,  and  that  it  discriminates  be- 
tween different  persons.  That  it  affects  all 
pwBons  of  certain  classes  without  discrimi- 
nation, and  as  to  them  acts  uniformly, 
cannot  be  questioned.  The  question,  how- 
ever. Is  as  to  the  power  to  discriminate  at  all. 
The  power  thus  to  discriminate  Is  well  set' 
tied  by  the  authoritlea  hereinbefore  dted, 
and  by  many  others.  This  power  is  exer- 
dsed  In  relation  to  many  other  occupatlonB 
besides  that  of  soling  liquor,  and,  when  pro- 
motive of  the  best  intn'ests  of  the  people, 
is  always  sustained.  The  occupation  of  en- 
gineers and  pilots  on  vessels,  and  of  dmg- 
glata.  physicians,  lawyers,  and  others,  are 
confined  by  law  to  persons  having  certain 
qualifications,  and  who  are  licensed  therefor, 
upon  the  ground  that  the  protectlonof  thelife, 
health,  and  welfare  of  the  people  at  large 
require  those  who  pursue  these  avocatl<«s 
to  have  those  quallflcaitlons  which  will  pre- 
vent, as  far  as  possible,  the  evils  which  would 
result  from  ignorance  and  inconq>etency. 
Gonnsti,  quoting  from  Miller  t.  Elster,  68 
CaL  14S,  8  Pac.  813,  soy:  "The  legisiatare 
cannot  discriminate  or  grant  an  indulg^ce 
to  one  which  Is  not  accorded  to  anpther." 
But  the  legislature  does  discriminate,  and  in 
many  cases  properly,  while  in  those  cases 
where  the  public  Is  affected  only  by  depriv- 
ing an  Individual  of  a  right  common  to  all 
others,  the  exercise  of  which  is  not  attended 
with  evil  consequences,  the  above  quotati(»i 
applies. 

Nor  is  It  special  legl^tlon.  If  It  had  been 
enacted  by  the  legislature,  being  applicable 
only  to  the  city  and  cotmty  of  San  Francisco, 
it  would  have  been  spedal  leglslaUon,  because 
restricted  to  a  portion  of  the  state;  but  be- 
ing enacted  by  the  city  and  county,  under 
the  authcKlty  of  the  constitution,  and  not  re* 
strlcted  to  a  part  of  the  city  and  county.  It 
is,  as  to  the  city  and  county,  a  general  law. 

As  to  the  supposed  conflict  with  the  laws 
of  the  state,  that  question  is  settled  by  Ex 
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parte  Obristenscn  and  Bz  parte  Hayea,  aiipra. 
'  Many  other  points  are  made  cooDSd 
for  appellant^  a3\  of  which  have  been  consid- 
ered, but,  as  ibe  points  decided  are  necessa- 
rlly  conclnsire  of  the  case,  they  need  not  be 
noticed  here.  The  Judgment  appealed  from 
should  be  afBrmed. 

We  concur:    SEARLS.  a;  TANCLIBF,  a 

PBR  CURIAM.  Fw  the  reaBOOs  given  In 
the  forcing  opinion,  the  Judgment  appealed 
from  iB  affirmed. 


IM  Cai.  at 

BELL  y.  PECK  et  al.    (No.  18,266.) 
(Sapreme  Court  of  California.    Se^t  8,  IB&i.) 

AOTIOH  OH  COKBTABLB'B  BOKD— JOIMOBR  OF  Fa^ 

TIBS  AND  Actions— Openixq  Default— Disous- 

TIOS  OF  CODHT — HaBMLESS  EhROR. 

1.  In  an  action  on  a  constable's  bond,  on 
acconnt  of  the  Illegal  seizure  of  plaintiff's  prop- 
erty by  the  princi^  in  the  bond,  theie  Is  no 
misjoinder  of  parties  oo  the  ground  that  the 
sureties,  whose  obligation  is  one  of  contract,  are 
Joined  with  the  principal,  sued  as  a  trespasser. 

2.  An  action  against  a  constable  for  injury 
to  property,  in  which  the  sureties  cm  his  bond 
are  joined,  does  not  improperly  join  two  causes 
of  action. 

3.  On  a  showing  that,  pending  suit,  defend- 
ants' attorneys  had  moved  from  the  county,  and 
had  no  notice  of  a  transfer  of  the  case  to  anoth- 
er department  of  the  superior  court,  though 
such  notice  and  notice  of  trial  were  published  hi 
a  newspaper  of  general  circulation,  and  that 
they  were  not  present  at  the  trial,  and  did  not 
know  of  the  judgment  until  after  its  entry,  an 
order  refusing  to  open  up  the  judfnueut  was  not 
an  abuse  of  the  discretion  vested  is  the  court 
In  such  cases  by  Code  Civ.  Proa  3  473. 

4.  A  judgment  rendered  iu  the  alternative, 
that  defendant  must  pay  for  tlie  property  con- 
verted, or  return  the  same,  will  not  he  disturbed 
nt  the  Instance  of  the  defendant,  for  whose  ben- 
efit the  altMnative  was  inserted. 

Department  2.  Appeal  from  superior  court. 
Fresno  county;  J.  R.  Webb,  Judge. 

Action  by  T.  A.  Bell  against  P.  r.  Peck, 
constable,  as  principal,  and  Victor  and  No- 
ble, sureties,  for  breach  of  condition  In  tlie 
constable's  bond.  Judgment  for  plalntllC. 
and  defendants  appeal.  Affirmed. 

Stanton  L.  Carter  and  Newman  Jones,  for 
appellants.   E.  D.  Edwards,  for  respondent. 

FITZGERALD,  J.  This  action  Is  brought 
against  the  defendant  Peck,  as  principal,  and 
the  defendants  Victor  and  Noble,  as  sureUea 
on  Peck's  otBdal  bond  as  constable,  to  re- 
cover damages  for  breach  of  the  condition 
thereof  "that  be  and  said  Peck  would  well, 
truly,  and  faithfully  perform  the  duties  of 
his  said  office  during  bis  said  term."  The 
breach  of  official  duty  complained  of  Is  that 
Peck,  In  his  official  capacity  as  constable, 
under  and  by  virtue  of  an  "attachment  or 
execution"  issued  against  the  pr<^erty  of 
othHT  parties,  Illegally  seized  and  converted 
the  property  of  plaintiff  described  In  the  com- 
plaint The  complaint  was  demtured  to  gen- 
erally upon  the  ground  that  it  did  not  state 
facts  snffldent  to  constltnte  a  cause  of  actlob. 


and  qiedally  l^Km  the  fbllowliig,  amons  oth- 
er gronnda  not  necenary  to  be  stated:  (1) 
rrbat  the  defendants  Vlctcor  and  Noble,  sued 
for  breach  of  contract,  wen  Imprcwly 
Joined  wldi  the  defendant  Fedk,  sued  as  a 
tre^uflser;  (2)  that  several  cansea  of  ncti<Mi 
were  improperly  Jcrtned.  to  wit,  a  cause  of 
action  tta  lojuries  to  property  and  a  cause  of 
action  founded  on  contract  The  demurrer 
was  properly  overruled  vjfon  these  grounds,  on 
the  authority  of  Van  Pelt  v.  Uttier,  14  CaL 
1&4;  Black  v.  Ctasby.  97  CaL  482,  32  Pac 
564;  and  Sam  Yuen  v.  McMann,  99  CaL  497, 
34  Pac.  80.  The  case  of  Ghlraddll  v.  Bour- 
land.  32  Cal.  58S,  dted  by  appellants  aa  au- 
thority to  the  contrary,  is  not  lu  point  As 
to  the  other  grounds  of  demurror,  It  Is  suffi- 
cient to  say  they  are  equally  untenable.  Up- 
on the  oTermUi^  of  the  demurrer  the  defend- 
ants answered,  and  thereupon,  without  notice 
to  the  def«idantB  or  their  att(»^ey,  the  case 
was  assigned  or  transferred  by  the  Judges 
of  the  BQperior  court  of  Fresno  connty  from 
department  2,  where  It  had  laid  witboat 
being  set  for  trial  fw  more  than  two  years, 
to  department  3  of  that  court,  and  by 
them  ordered  to  be  placed  on  the  trial  calen- 
dar of  that  department  Notice  was  there- 
after published  in  two  newspap^  of  general 
clrcidation  in  that  county  that  on  April  4, 
1893,  this  calendar  would  be  called,  and  the 
cases  thereon  set  for  trial;  and  on  that  day 
it  was  called,  and  this  case  set  for  trial  In 
that  depertm«it  for  June  22d  following. 
Afterwante  ttils  calendar  was  pabUsbed  in 
the  same  newspapm,  and  on  the  day  stated 
the  case  was  called  for  trial,  and,  nefther  of 
the  defendants  or  their  attorney  appearing, 
the  court  proceeded  with  the  trial  of  the 
cause,  and.  after  hearing  the  erldence  of- 
fered  by  plalntifl,  gave  Judgm«it  in  bis  fa- 
vor for  the  return  of  the  propoiy  described 
in  the  complaint,  or  the  value  Hicreof.  with 
Interest  and  costs  In  case  delivery  could  not 
be  had.  Afterwards,  on  the  31st  day  of  July, 
following,  the  defendants  moved  the  court 
to  vacate  and  set  aside  the  judgment,  on  the 
ground  that  it  was  given  against  them 
through  the  "Inadvertence,  surprise,  and  ex- 
cusable neglect"  of  tbemselves  and  their  at- 
torney. The  application  was  made  upon  no- 
tice and  affidavits,  including  one  of  merits, 
duly  served,  and  the  pleadings  and  record 
In  the  case,  and  was  resisted  by  two  op- 
posing affidavits,  the  whole  of  one  of  them 
and  the  greater  part  of  the  other  being  in 
opposition  to  defendants'  affidavit  of  merits, 
and  to  that  extent  are,  upon  well-settled  au- 
thority, improper  to  be  considered  in  a  pro- 
ceeding of  this  charact^.  The  affidavits 
upon  which  the  motion  was  made  show.  In 
addition  to  what  has  been  stated,  that  de- 
fendants' attorney  moved  from  Fresno  coim- 
ty  some  time  In  November,  18SQ,  and  that  he 
"has  resided  without  and  been  absent  from 
said  county  during  the  whole  of  the  time, 
except  about  two  weeks  In  May,  1893;"  that 
neithtf  be  nor  the  def^dants,  or  either  of 
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tbem,  were  present  on  April'  4tli,  when  the 
trial  calendar  was  called  tn  department  3, 
and  this  case  ordered  to  be  set  for  trial  on 
June  22d,  nor  did  they,  or  either  of  them,  hare 
any  notice  whatever  thereof,  nor  were  they, 
or  either  of  them,  present  on  the  day  the  case 
was  called  for  trial  and  tried,  nor  did  they, 
or  either  of  them,  hare  any  notice  thereof,  or 
of  the  Judgment  rendered  therefa,  until  after 
the  date  of  its  ^try.  It  farther  appears 
from  the  only  material  part  of  the  counter 
affldarits  filed  In  this  proceeding  that  the 
defendant  Peck,  during  all  of  the  time  re* 
ferred  to,  commencing  January,  1803,  was  an 
under  or  deputy  sheriff  of  that  coimty,  and 
as  such  was  in  attendance  and  waiting  upon 
the  different  departments  of  the  sapoior 
court  thereof. 

Hie  application  ft>r  relief  is  baaed  npon 
Qie  proTislons  of  section  473  of  the  Code  of 
GtU  Procedure,  and  Is  addressed  to  the  dis- 
cretion of  the  court  Hence  it  follows  that, 
unless  it  manifestly  appears  from  the  show- 
ing made  that  the  court  below  abused  the 
sound  legal  discretlMi  tlius  vested  in  It  by  the 
statute,  its  action  In  denying  the  defend- 
ants' motion  to  vacate  and  set  aside  the  Judg- 
ment is  not  the  subject  of  review  here. 

It  Is  claimed  by  appellants  that  the  court 
below  abused  Its  discretion  In  making  the 
order  ai^>eated  from,  because  they  had  no 
notice  of  the  assignment  of  the  case  to  de- 
partment 3,  nor  of  the  regular  calling  of 
the  trial  calendar,  and  the  setting  of  the 
case  for  trial  In  that  department  We  have 
been  refared  to  no  mle  of  that  court  pro- 
viding tor  any  snch  notice,  and  certainly 
none  is  reqtUred  to  be  given  by  the  statute. 
Dusy  V.  Prudom,  95  Cal.  646,  30  Pac.  788; 
Eltzroth  V,  Ryan.  91  CaL  587,  27  Pac.  932. 
It  may  be,  however,  tliat  where  a  party  to 
an  action  makes  application  to  a  department 
of  tbe  snpalor  court  where  the  same  is  pend- 
ing for  an  order  transferring  the  case  from 
that  department  to  another  department  of 
the  same  court,  the  rule  would  be  that  notice 
of  Huch  application  should  be  duly  served  on 
tbe  opposite  par^.  But  snch  is  not  the  mle 
where  the  judges  of  the  superior  court,  for 
the  more  convenient  dispatch  of  business, 
as  was  the  case  here,  or  for  any  other  rea- 
son they  may  deem  necessary,  make  an  or- 
Aee  assigning  or  transferring  cases  for  trial 
to  any  one  or  more  of  the  several  depart- 
ments of  such  court  The  case  of  Cottrill  t. 
OottrUl,  83  Cal.  467,  23  Pac.  531,  cited  by 
api)ellants,  is  not  In  conflict  with  these  views. 
In  that  case  it  was  held  that  "to  transfer  a 
case  fi'om  one  department  to  anothor,  and 
try  it  on  tbe  same  day,  without  any  notice 
whatevM-  to  the  opposite  party,  la  a  very  ab- 
rupt proceeding,  from  which,  In  a  divorce 
case  at  least,  it  Is  not  Imimpw  to  r^eve 
the  absent  party."  That  was  a  divorce  case, 
and  In  such  cases  the  role  is  well  settled  that 
conrts  should  be  very  liberal  In  ^elleTln^?  a 
party  from  a  jadgment  obtained  imalnst  him 
onder  such  circumstances,  for  tbe  reason  that 


the  public,  as  wdl  as  tbe  parties  to  tlie  action, 
has  an  Interest  in  the  result  thereof.  The 
nature  of  that  action,  and  the  unsecnily  hnsle 
with  which  the  case,  after  Its  transfer,  was 
rushed  to  trial,  in  the  absence  and  without 
the  knowledge  of  the  defendant  or  his  attor- 
neys, were  the  grounds  upon  which  It  was 
hdd  by  this  court  that  the  defwdant  waa 
properly  relieved  from  the  Judgmoit  obtained 
against  him. 

Upon  the  facts  disclosed  by  the  affidavits 
in  this  proceeding  we  cannot  say  that  tbe 
court  below  abused  Its  discretion  in  deny- 
ing appellants'  motion  to  vacate  and  set  aside 
the  Judgment 

It  Is  further  claimed  by  ai^lants  that 
tbe  Judgment  is  erroneous  because  rendered 
In  the  alternative.  Conceding,  for  the  piu-* 
pose  of  this  case,  that  the  claim  is  well  found- 
ed, we  do  not  think  that  appellants  are  in 
a  position  to  complain,  for  they  are  not  only 
not  Injured  by  the  judgment  as  rendered, 
but  it  is  decidedly  to  their  advantage,  for 
they  are  accorded  by  It  the  privilege  of 
avoiding  the  payment  of  the  judgment  by  re- 
turning the  proptaty. 

The  remaining  errors  complained  of  are 
not  necessary  to  be  considered,  as  th^  are 
tither  untenable  or  ImmaterlaL  Let  the  jadg^ 
ment  and  order  be  affirmed. 

We  concur:  DB  HAVEN,  J.;  McFAB- 
LAND.  J. 


mcal.  1 

BAINBS  V.  BABCOGK  et  al.  (WEST  COAST 
liUMBEB  CO.  et  al.,  tutervenets). 
(No.  19,362.) 

(Supreme  Coart  of  Oollfomla.    Bept  4.  1894.) 

CORPORATlOil  —  AcTIOir  A»AIN8T  BtOCKBOLDSR— 

Unpaid  Subscbiftioks  —  CKBDrrom)  Biu.— Iir- 

TBKVBNTIOX  BY  OTHER  CbBDITORS— JOINDBB  OV 

Parties. 

1.  In  an  action  by  a  jadgment  creditor  of 
a  corporation  for  an  unpaid  subscription  of 
stock,  a  statement  In  the  complaiDt  tbat  the 
action  is  brought  on  behalf  of  plaintiff  "and  all 
other  creditors  who  may  come  in  and  cootribute 
to  tbe  costs  and  expenses"  will  not  entitle  u, 
simple  contract  creditor  to  be  made  a  pnrty 
thereto,  as  he  is  not  entitled  to  the  relief  a^ed 
tor. 

2.  An  order  appended  to  a  judgment  in  a 
suit  by  a  judgment  creditor  of  a  corporation 
against  a  stockholdor  lot  an  unpaid  subsa-iption 
of  stock,  that  the  "cause  be  retained,  and  that 
any  other  jndgment  credited  •  *  •  ^ho  shall 
make  a  proper  showing  •  •  *  be  allowed  to 
become  a  party,"  refers  only  to  persons  who 
were  jndgment  creditors  at  the  time  the  order 
was  made. 

3.  Where  a  judgment  creditor  of  a  corpora- 
tion improperly  intervenes  in  an  action  by  an- 
other judgment  creditor  against  a  stockholder 
of  the  corp<H«tioc  for  an  uopaid  snbscription  of 
stock,  and  his  complaint  states  a  good. cause  of 
action  against  the  stockholder,  the  allegations 
as  to  intervention  will  be  regarded  as  redun- 
dant, and  the  complaint  treated  as  an  independ- 
ent and  original  one. 

4.  Jndgment  creditors  of  a  corporation, 
holdiD};  separate  judgments,  may  join  in  a  suit 
against  a  stockholder  for  an  unpaid  sobacr^doa 
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S.  In'  sn  Bctkm  by  a  Jadtaient  credUcr  oif 

a  rorporation  tor  an  nnpaid  Bubscription  to 
Rtock,  B  judgment  in  an  action  by  another  Judg- 
ment creditor  against  the  same  stockholder,  ren- 
ileretl  two  years  before,  ia  not  eridence  of  the 
indebtedii«BB  of  Uie  Btockholder  to  the  cMpora- 
tion. 

Commissioners'  decision.  Department  1. 
Appeal  ftom  superior  court,  San  Diego  coun- 
ty; W.  L.  Pierce,  Judge. 

Action  by  W.  E.  Balnes,  a  Judgment  credit- 
or of  the  San  Diego  Street-Car  Company, 
against  Babcock  and  Story,  stockholders,  to 
recover  an  unpaid  subscription  to  stock. 
Judgment  was  rendered  tor  plaintiff,  and 
afterwards  the  West  Coast  Lumber  Compa- 
ny and  C.  J.  Pox,  other  judgment  creditors 
of  the  company.  Intervened  and  bad  Judg* 
ment  from  which  defendants  appeaL  Be- 
versed. 

Luce  Ss  McDonald  and  Gibson  &  Tltas,  for 
appellants.  Trippett,  Boone  &  Neale,  for  re- 
spondent. 

VANOI-JEF,  a  As  Indicated  by  the  title, 
the  controversy  here  is  solely  between  the 
alleged  Intervenes  and  two  of  the  defend- 
ants in  the  action  as  originally  commenced. 
The  action,  as  originally  commenced  against 
Babcock,  Story,  San  Diego  Street-Car  Com- 
pany, et  al.,  was  of  the  nature  of  a  creditors* 
bill  la  equi^  to  subject  equitable  assets  of 
the  street-car  company,  a  corporation,  to  the 
satisfaction  of  a  judgment  against  It  in  favor 
of  the  plaintiff.  It  was  aveiTed  In  the  com- 
plaint tbat  Babcock  and  Story  and  certain 
othw  defendants  were  the  owners  and  hold- 
ers of  a  large  number  of  shares  of  stock  of 
the  street-car  corporation,  on  which  shares 
they  had  paid  only  50  per  cent  of  their  par 
value,  and  that  they  were  Indebted  to  that 
corporation  for  the  unpaid  balance  ou  their 
subscription  for  said  stock.  After  the  aver- 
ment of  other  facts  Decessary  to  constitute 
a  cause  of  action,  the  prayer  was,  in  sub- 
stance, that  so  much  of  said  Indebtedness  of 
each  of  the  defendants  to  tbe  street-car  com- 
pany as  might  be  necessary  for  that  purpose 
be  applied  to  tbe  payment  of  plaiutiS's  said 
judgment  against  tbe  street-car  company, 
and  that  plaintiff  have  ^ccutlon  therefor 
Against  said  stockholders.  The  introductory 
clause  of  that  complaint  U  In  tbe  following 
lai^uage:  "The  plaintiff,  for  himself  and 
all  other  creditors  of  the  San  Dfego  Street- 
Car  Company  who  may  come  In  and  be  made 
parties  to  this  action,  and  contribute  to  the 
costs  and  expenses  of  the  prosecution  thwe- 
of,  complains  and  alleges."  On  July  2, 1800, 
no  other  creditors  having  come  In,  or  been 
made  parties  to  tbe  actifm,  judgment  was 
rendered  In  favor  of  plaintiff  according  to  the 
prayer  of  his  complaint;  and  in  addition  to 
the  judgment  prayed  for,  and  without  any 
finding  that  there  was  any  otber  creditor  of 
the  street-car  company  than  the  plaintiff, 
the  Judgment  contains  the  following  para- 
giaph:   "It  Is  further  ordered,  adjudged,  and 


decreed  that  tiilB  cause  be  retained,  and  tbat 
any  otber  judgment  creditor  of  the  defendant 
corporation,  tbe  San  Diego  Street-Car  Com- 
pany, who  shall  make  a  proper  showing  to 
the  court  of  his  right  thereto,  be  allowed  to 
become  a  party  to  this  suit,  to  establish  his 
claim,  and  have  execution  against  said  de- 
fendants for  such  sum  found  dne  such  cred- 
itor, not  exceeding  the  uncollected  balance 
of  the  amonut  herein  found  due  from  said 
defendants,  respectively,  to  said  corporation: 
provided  that  in  no  case  shall  any  of  said 
d^endanta  be  required  to  pay,  nor  shall 
execution  issue  against  them  for,  any  greater 
sum  than  the  amount  found  due  from  tbem 
to  the  said  corpOTatlon  as  afwesald."  Tbe  de- 
fendants appealed  from  tbe  Judgment  In  tbe 
original  action,  and  from  an  order  denying 
ttaelr  motion  for  new  trial,  and  thiR  cnnrr. 
aifirmed  the  judgment  and  i>rda-.  Baines  v. 
Babcock,  05  Cal.  681,  27  Fac.  674,  and  30 
pac.  776.  But  no  question  relating  to  said 
last  paragraph  of  the  judgment,  or  to  the 
rights  of  oth»  creditors  of  the  street-car  com- 
pany, was  Involved  In  tbat  appeal,  or  con- 
sidered by  the  court  On  September  13,  1802, 
being  two  years  and  two  months  after  ibe 
rendition  of  the  above-mentioned  judgment, 
and  more  than  a  month  after  that  judgment 
was  finally  affirmed  by  this  court  the  re- 
spondents herein,  West  Coast  Lumber  Com- 
pany and  C.  J.  Fox,  applied  to  tbe  superior 
court  for  leave  to  file  in  that  case  whnt  tbey 
denominated  their  "Interv^ng  and  Soppie- 
mental  Complaint"  which  was  granted;  and 
accordingly  they  filed  It  and  tbercafte 
amended  It  The  IntrodQctory  paragraph 
thereof  Is  as  follows:  "Come  now  West 
Coast  Lumber  Company  and  C.  J.  Fox.  tor 
themselves  and  all  other  creditors  of  the 
defendant  San  Diego  Street-Car  Company 
who  may  come  in  and  be  made  parties  to 
this  action,  and  contribute  to  the  costs  and 
exposes  of  the  prosecution  thereof;  and 
tbey  themselves,  coming  in  and  Joining  with 
the  plaintiff  in  the  prosecution  of  this  ac- 
tion, and  offering  to  contribute  to  tbe  costs 
and  expenses  thereof,  and  by  way  of  coming 
in  under  tbe  previous  order  of  this  court  and 
judgment  herein,  by  leave  of  court,  now  file 
this,  their  amended  complaint  in  Interven- 
tion her^,  and  complain  of  the  defendants 
and  allege."  Then  follow  allegations  of  facts 
constituting  tbe  interveners'  cause  of  action 
against  the  defendants  in  th-;  original  action, 
founded  on  judgments  in  thebr  favor  against 
tbe  street-car  company  obtained  about  15 
months  after  the  rendition  of  the  original 
judgment  In  favor  of  tbe  plaintiff,  Balnes. 
In  addition  to  the  facts  constituting  a  cause 
of  action  against  tbe  def»idantB^  Babcodc 
and  Story,  the  Intervening  complaint  set 
forth  all  tbe  proceedings  In  tbe  original  ac- 
tion. Including  tbe  Judgment  therein  In  favor 
of  tbe  plaintiff,  Balnes,  and  also  allied  tiiat 
tbe  judgment  In  favor  of  Balnes  bad  been 
fully  satisfied.  The  plaintiff,  Baines,  did 
not  answer  tills  aocalled  bKte^^i^'l  ;Qpni> 
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^aist,  but  Uie  defendants,  Babcodi;  and 
Story  (appellants),  answo^d,  dea^lne,  among 
other  thluKB,  tbat  ^tber  ficC  tbem  was  in- 
debted to  the  street-car  corporation  In  any 
sum  whaterer,  and  speidflcally  denying  tbat 
any  sum  remained  due  or  unpaid  from  either 
of  tbem  to  said  corporation  upon  the  sub- 
scription price  of  any  shores  of  the  capital 
stock  of  said  corporation,  owned  or  held  by 
either  of  them,  as  alleged  in  the  intrarentlon 
complaint.  The  court  found  for  tbe  alleged 
interveners,  and  thereupon  rendered  Judg- 
ment as  follows:  "Now,  therefore,  by  reason 
of  said  findings,  and  by  reason  of  tbo  law  and 
the  premises,  it  is  ordered,  adjudged  and  de- 
creed as  follows:  That  tbe  West  Coast  Lunt- 
ber  Company  is  a  judgmrat  creditor  of  the 
San  Diego  Street-Car  Company  In  the  sum 
of  $0,184.45,  upon  a  Judgment  duly  made  and 
given  by  the  superior  court  of  the  county  of 
San  Diego,  state  of  Gallfomla,  on  the  14th 
day  of  October,  1891,  In  an  action  Hiereln 
pending,  wherein  the  siUd  West  Coast  Lum- 
ber Company  was  plaintiff,  and  tiie  San 
Diego  Street-Car  Company  was  defendant 
Tliat  0.  X  Fox  Is  a  Judgment  creditor  of 
said  San  Diego  Street-Car  Company  In  the 
sum  of  $2,136.35,  upon  a  Judgment  duly 
given  and  made  by  the  superior  court  ot 
tbe  county  of  San  Diego,  state  of  California, 
on  tbe  20th  day  of  November,  1891,  in  an  ac- 
tion In  said  court  pending,  entitled  C.  J. 
Fox,  Plaintiff,  vs.  The  San  Diego  Street  Car 
Company,  Defendant  That  each  of  said 
Jndgments  remains  wbol^  unpaid,  together 
with  interest  thraeon  at  tiie  legal  rate  since 
the  respective  renditions  thereof.  That  each 
of  said  paitles  has  properly  come  in  and 
become  parties  to  tbis  action,  and  established 
their  claims  as  provided  in  the  decree  bttbt^ 
to  entered  herein  on  the  2d  day  of  July,  1890, 
Tbat  the  defendant  B.  S.  Babcocfk,  Jr.,  has 
not  paid  the  amount  adjudged  to  be  due 
from  bim  to  tbe  said  San  Diego  Street-Gar 
Company,  or  any  part  thereof,  and  the  said 
defendant  la  still  Indebted  to  aai&  San  Dl^o 
Street-Oar  Company  In  the  sum  of  $48,600. 
That  the  defendant  H.  L.  Story  bos  not  paid 
tbe  amotmt  adjudged  to  be  due  from  blm  to 
said  San  Diego  Street-Gar  Company,  or  any 
part  thei-eof,  and  the  said  defendant  is  still 
indebted  to  said  Snn  Diego  Street-Car  Com- 
pany in  the  sum  of  $21,2TO.  That  the  claim 
of  W.  B.  Bftlnes  has  been  folly  paid  and 
satisflcd.  That  the  said  West  Coast  Lumber 
Company  and  O.  J.  Vox  have  and  recover  of 
and  trota  the  said  defendants,  ^bcock  and 
Sb»7,  tbe  amount  of  their  respective  Judg- 
ments, with  Interest  but  not  to  exceed  the 
amount  decreed  to  be  due  from  said  Bab- 
cock  and  said  Story,  respectively,  to  said  San 
Diego  Streetcar  Company.  That  said  West 
Coast.  Lumber  Company  and  C.  J.  Fox  share 
pro  rata,  according  to  the  amount  of  their 
respective  claims,  any  sums  recovered  of 
etthtf  of  said  defendants.  Tbat  said  inter- 
veners have  executton  against  said  defend- 
ants toT  the  amounts  above  decreed  to  be 
v.37p.no.l3— 49 


due  lltem^  respectively.  Don  )n  open  court 
this  iBt  day  of  June,  1893.  W.  L.  Pierc&, 
Judge."  The  defendants  appealed  from  fhli 
Judgment  within  60  days  from  the  entry 
ther^f,  upon  the  Judgment  roll.  Including  a 
mil  of  exceptions  specifying  alleged  errors  In 
law  and  fiict 

1.  Whether  respondents  had  such  "intwest 
In  tho  matter  in  litigation"  as  would  have 
entitled  them  to  intervene  In  the  original 
action  "before  trial,"  pursuant  to  section  387 
of  the  Code  of  QtU  Procedure,  It  Is  clear 
ttiat  they  did  not  so  Intervene,  and  It  is  quite 
as  clear  that  undo:  that  section  they  bad 
no  right  to  Intervene  two  years  after  the 
trtal.  lAUgenour  v.  ShanlUln,  57  OaL  TO; 
Carey  y.  Brown,  58  CaL  180;  Owens  v.  Col- 
gan,  97  CaL  '454,  SZ  Fac.  519.  Nor  do  re- 
spondents contend  that  they  bad-  But  they 
contend  that  the  original  action  was  com- 
menced partly  for  their  benefit,  as  authorized 
by  section  382  of  the  Code  of  Civil  Procedure, 
and  tiiat  they  properly  came  In  and  became 
parties  to  1£e  action  tvro  years  after  final 
Judgment  thereia  In  tbe  first  idac^  the 
original  complaint  does  not  purport  to  have 
been  made  for  the  benefit  of  any  class  of 
persons  who  had  any  inl^est  In  any  auestlon 
Involved  In  tbe  action,  though  It  does  pur< 
port  to  be  on  behalf  of  all  credltws  of  the 
street-car  company  who  may  come  In  and 
l>e  mode  parties  to  the  action,  and  contribute 
to  the  costs,  etc.  But  mrae  creditors  were 
not  of  the  class  to  which  the  plaintiff  be- 
longed, n<ur  within  any  exception  which  enti- 
tled them  to  the  same  or  similar  remedies. 
Only  Judgment  creditors  who  bad  exhausted 
their  remedies  at  law  were  of  plaintiff's  class. 
Upon  the  t&cta  stated  In  the  complaint  mere 
creditors  were  enUtied  to  no  relief  what- 
ever. Ibough  the  complaint  was  suflldent 
to  warrant  the  rdlef  sought  by  the  original 
plaintiff,  as  h^d  In  Balnes  v.  Babcock,  95 
Cal.  SSL  27  Pac.  674.  and  30  Pac.  776,  it 
was  not  sufficient  to  entitle  others  on  whose 
behalf  it  purported  to  be  made  even  to  come 
In  as  parties  to  the  action.  Carey  v.  Brown, 
58  Gal.  181;  Pom.  Code  Rem.  390.  So  far  as 
the  respondents  were  concerned,  the  aver- 
ment that  plaintiff  sued  on  behalf  of  oth- 
er creditors  was  of  no  consequence,  and 
in  relation  to  plaintiff's  cause  of  action 
It  was  mer^  redundant  surplusage.  If  re- 
spondents were  entitled  to  become  pai-tics 
to  that  action  at  all,  the  only  mode  by  which 
they  could  have  been  made  parties  was  by 
intervention  before  trial,  undw  section  337^ 
Code  Civ.  Proc,  of  which,  as  above  shown, 
they  did  not  avail  themselves.  Besides,  the 
go-caned  "Am^ded  Complaint  In  Interven- 
tion" shows  that  neither  of  the  respondents 
became  a  Judgment  creditor  of  the  street-car 
company  until  October,  1891, 15  months  after 
the  rendition  of  the  Jtidgmcnt  In  the  original 
action;  and  tbercfore,  until  that  date,  nei- 
ther of  them  was  entitted  to  become  a  party 
to  the  action,  either  under  section  382  or  sec- 
tion 3S7  of  tbe  Code  of  CivU  Procedure.  i 
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Z  Bespondenta  contend,  however,  that  they 
came  In  bb  parties  tinder  the  order  of  the 
court  appended  to  the  original  Judgment,  to 
the  effect  that  the  "cause  be  retained,  and 
that  any  other  Judgment  creditor  *  *  * 
who  shall  make  a  proper  showing  •  *  • 
be  allowed  to  become  a  party,"  etc.  But 
there  was  nothing  in  the  pleadings  upon 
which  to  rest  this  order,  except  the  aforesaid 
redundant  surplusage  In  the  complaint,  upon 
which  nothing  In  the  judgment,  other  than 
surplusage,  could  have  been  founded.  But, 
even  if  It  be  conceded  that  the  order  Is  valid, 
it  refers  only  to  persons  who  were  Judgment 
creditors  at  the  time  It  was  made,  and  not 
to  those  who  may  have  become  such  15 
months  or  15  years  thereafter.  For  addi- 
tional authorities  under  this  head,  see  Fom. 
Code  Bem.  (3d  Ed.)  388-100. 

3.  Although  the  respondents  never  became 
parties  to  the  original  action,  I  think  their 
BO-called  "Complaint  in  Intervention"  may 
be  regarded  and  treated  as  an  Independent 
original  complaint,  and  as  such  Is  sufflclent, 
notwithstanding  the  redundant  matter  relat- 
ing to  the  action  of  Balnes  v.  Babcock,  which 
does  not  vitiate  the  complaint.  If  otherwise 
good.  Wlckersham  T.  Crittenden,  93  CaL  33, 
28  Pac  788;  Carey  v.  Brown,  68  Cal.  180. 
Without  this  redundant  matter  the  complaint 
states  a  cause  of  action  similar  to  that  stated 
In  Baines  v.  Babcock,  which  was  held  suffi- 
dent  by  this  court  95  Cal.  S82,  27  Pac.  674, 
and  30  Pac.  776.  But  the  complaint  was 
demurred  to  on  the  ground  of  mlajolnder  of 
parties  plaintiff,  and  appellants  contend  that 
the  demurrer  should  have  been  sustained  on 
this  ground.  But  I  think  tb^e  Is  no  mis- 
Joinder.  Owen  V.  Frlnk,  24  Cal.  171;  Peo- 
ple T.  MorrlU,  26  Cal.  360;  Pom.  Code  Rem. 
^d  Ed.)  267,  and  notes. 

4.  ITpon  the  Issues  as  to  whether  the  de- 
fendants were  indebted  to  the  San  Diego 
Car  Company,  and  as  to  whether  that  com- 
pany had  refused  or  neglected  to  levy  an  as- 
sessment, as  alleged  In  respondents*  com- 
plaint, the  court  found  as  follows:  "That 
only  fifty  per  cent  of  the  par  value  of  the 
shares  of  the  capital  stock  of  the  San  Diego 
Street-Car  Company,  alleged  In  said  com- 
plaint to  be  held  and  owned  by  said  defend- 
ants,  Babcock  and  Story,  respectively,  have 
been  paid.  That  said  defendants,  respective- 
ly, agreed  to  pay  the  remaining  fifty  per  cent 
alleged  to  be  due  upon  said  shares.  That 
there  is  due  and  unpaid  from  the  defendant 
Story,  upon  his  subscription  to  said  capital 
stock,  the  sum  of  |21,275.  That  thei-e  is  due 
and  unpaid  from  the  defendant  Babcock, 
upon  his  subdcrtptlon  to  said  capital  stock, 
the  sum  of  $48,600.  That  the  San  Diego 
Street-Car  Company  has  neglected  and  re- 
fused to  make  or  levy  any  assessment  upon 
any  share  or  shares  of  Its  capital  stock  held 
by  said  defendants,  or  either  of  them."  The 
appellants  contend  that  neither  of  those  find- 
ings Is  Justified  by  the  evidence,  and  I  think 
this  point  should  be  sustained.  The  only  erl- 


dence  claimed  to  have  any  t^dencr  to  Bnp- 
port  either  of  these  findings  Is  the  judgment 
roll  in  the  case  of  Balnes  v.  Babcock,  to 
which,  as  we  have  seen,  neither  of  the  re- 
spondents here  was  a  party.  This  Jadgment 
roll  was  admitted  in  evld«ice,  against  the 
objection  of  defendants  on  the  grounds  that 
it  was  Incompet^t  irr^vant  and  Immate- 
rial. I  think  It  was  Incompetent  and  Imma- 
terial, and  surely  It  had  no  tendency  to  prove 
that  eithw  of  the  defendants  was  Indebted 
to  the  street-car  company  when  respondents* 
complaint  was  filed,  two  years  after  the  en- 
try of  the  Judgment  in  favor  of  Baines. 
Even  as  betwe^  defendants  and  Balnea, 
that  Judgment  only  proved  that  defendants 
were  indebted  to  the  street-car  company,  and 
tiiat  the  street-car  company  had  failed  to 
levy  an  assessment  up  to  the  time  of  the  ren- 
dition thereof  In  favor  of  Balnes;  and  It  can- 
not be  presumed  that  defendants  did  not 
pay  their  overdue  debts  to  the  street-car 
company,  nor  that  the  street-car  company 
did  not  levy  an  assessment  within  the  next 
following  two  years. 

Upon  the  facts  of  this  case,  It  is  not  neces- 
sary to  decide  whether  or  not  section  382  of 
the  Code  of  Civil  Procedure  was  intended  to 
authorize  the  practice  of  courts  of  equity, 
to  its  full  »tent,  In  permitting  one  plaintiff 
to  sue  on  behalf  of  others,  since  even  tliat 
practice  does  not  permit  the  coming  In  of 
additional  parties  plalntlflT,  after  judgment 
in  favor  of  the  original  plaintiff,  who  wore 
not  qualified  to  come  In  befwe  mch  Judg- 
ment 

"We  concur:    SEARLS,  0.;  BELCHER,  C. 

PER  CURIAH.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  cause  remanded  for  a  new  trial. 
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HOWELL  V.  HOWELL.    (No.  18,251.) 
(Supreme  Court  of  California.    Sept  10^  18M.) 
DivoBOB  —  Qnxsr  or  Alimoht  irrea  Fiku.  Da< 

CBRB. 

Att&  a  final  decree  of  divorce  haa  beea 
entered,  in  whidi  alimony  was  not  granted,  the 
conrt  liat  no  jurisdiction  to  grant  alimony,  as 

Civ.  Code,  H  137,  139,  only  antborise  the  eoort 
to  grant  alimony  "while  an  actioa  for  dlvwce 
is  pending,"  and  to  "modify"  iti  order. 

Department  2.  Appeal  from  superior  ootirt 
Tehama  county;  E.  A.  Bridgford,  Judge. 

Action  for  divorce  by  Elizabeth  Howdt 
against  T.  N.  Howell.  From  an  order  gnutt- 
lug  plalntUE  alinuM^,  defieiidaat  iq^ietls. 
Bevecsed. 

It.  V.  Hltchcof^  and  A.  U.  ICcOoy,  for  ap- 
pellant Chas.  O.  Nagle  (W.  Heuy  Jones, 
of  cotmsd),  for  respondent 

McFARLAKD,  J.  This  Is  an  appeal  by  de- 
fendant from  an  order  of  the  superior  court 
requiring  Wm  U>  g.,Jo^il^^^^t« 
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month  firom  Jmuaxy  SO,  IS&Z,  un^  tba  fur- 
ther order  of  the  court  On  May  14^  ISOO,  the 
parties  were  husband  and  wife,  asiH  on  that 
day  plaintiff  coumenced  an  action  for  divorce 
from  defendant  She  aven'cd  in  her  com- 
plaiiit,  as  ground  for  the  divorce,  desertion  by 
the  defendant;  and  she  also  averred  that 
there  were  certain  named  minor  children  of 
the  partien,  and  that  there  was  certain  com- 
munity property  in  the  territory  of  Wyoming 
worth  about  $10,000,  and  alBO  certain  personoX 
property  In  California  worth  $7,100,  and  cer- 
tain described  real  property  here  belonging  to 
the  community.  She  prayed  for  a  divorce, 
the  custody  of  the  children,  and  tha.t  the  court 
award  to  her  aU  the  aald  community  proper- 
ty, real  and  phonal,  In  California.  The  de- 
fendant who  then  lived  In  Wyoming  terri- 
tory, woa  served  by  publication,  and  made 
default  The  court  entered  a  decree  on  Sep- 
tember 11,  1890,  In  accordance  with  the 
prayer  of  the  complaint  There  was  nothing 
In  either  the  complaint  or  the  Judgment  about 
alimony.  By  the  Judgment  the  property 
prayed  for  in  the  complaint  was.  awarded  to 
plaintiff,  but  It  cwtained  nothing  more  about 
property,  mcmoy,  or  property  rights  of  any 
kind.  The  judgment  has  never  been  ap- 
pealed from,  or  in  any  way  disturbed.  On 
January  20, 1892,— more  than  14  months  after 
the  jDdgment^Ialntifr  filed  a  petiti<m  enti- 
tled hi  said  divorce  suit.  In  which,  after  al- 
leging certain  property  and  income  of  de- 
f^dant,  she  averred  that  she  wag  In  indigent 
circumstances,  and  unable  to  support  herself 
and  said  minor  children,  and  that  "the  sum 
of  $250  is  a  reasonable  sum  per  month  to  be 
nllowed  plaintiff  to  supptxi;  herself,  and  sup- 
port aud  educate  her  said  minor  children." 
She  then  prays  that  in  addition  to  counsel 
fees,  defendant  "pay  to  plaintiff  such  further 
sum  as  to  this  court  may  seem  just  for  sup- 
port of  plaintiff  and  said  minor  children,"  and 
that  "said  alimony  be  made  permanent"  The 
defendant  demurred  to  the  petition  upon  the 
ground,  among  others,  of  want  of  juriBillctton. 
The  demurrer  was  overruled,  and  defendant 
answered.  His  answer  was  stricken  out  for 
reasons  ■  not  necewary  to  be  here  noticed. 
The  court  made  flndings  reciting  the  history 
of  the  divorce,  and  dedarlng  that  defendant 
bad  certain  property  and  Income,  that  plain- 
tiff had  two  minor  cliUdren  dependent  upon 
her,  aud  that  she  "has  not  separate  property, 
nor  any  property,  sufilcient  to  maintain  her-' 
self  and  said  minor  children."  Whereupon, 
the  court  made  an  order  "that  defendant  pay 
to  plaintiff  the  sum  of  one  hundred  dcdlars 
per  month  on  the  20th  day  of  each  and 
cY&y  month,  C4»umencing  on  the  20th  day  of 
January,  1892,  and  the  defendant  do  continue 
to  pay  said  sum  to  the  plaintiff  on  the  20th 
<lay  of  each  and  every  month  thweafter  un- 
til the  furthw  order  of  this  court"  From 
this  order,  defendant  ^peals. 

We  are  satisfied  that  the  court  had  not  ju- 
risdiction to  make  the  order  appealed  from. 
A  judgmwt  la  a  dlTorce  uaXU  setOlng  the 


property,  riglkts  of  the  parties,  after  the  time 
for  appealing  therefrom  has  expired.  Is  as  final 
as  any  other  kind  of  a  judgment  except  ao 
fur  as  the  power  to  modify  it  Is  given  by  stat- 
utory provision.  Of  course,  when  we  speak 
of  a  "final  Judgment"  we  mean  one  which 
does  not  upon  its  face  reserve  Jurisdiction 
(when  that  can  he  done)  to  make  a  supple- 
mental decree,  in  which  case  it  is  not  final. 
In  the  case  at  bar  there  was  no  such  reserva* 
tlon.  It  was  final  In  form  and  substance. 
And  there  Is  no  statutory  provision  giving  Ju- 
risdiction to  make  the  order  appealed  from. 
Section  ,137,  Civ.  Code,  provides  that  "while 
an  action  tor  divorce  is  jieudlng"  the  court 
may  require  the  husband  to  pay,  as  allnumy, 
money  necessary  to  enable  the  wife  to  sup- 
port herself  and  children,  and  prosecute  or' 
defend  the  acUon.  Sectlmi  139  provides  that 
where  a  divorce  is  granted  for  an  offeusa  e£ 
the  husband,  the  court  may  compel  him  to 
provide  for  the  maintenance  of  the  children^ 
and  make  a  suitable  allowance  for  the  sup- 
port of  the  wife,  and  that  "the  court  may" 
from  time  to  time  modify  its  orders  in  these 
respects."  But  the  latter  section  clearly  con- 
templates that  the  right  to  alimony,  as  well 
as  other  .financial  and  pro]>erty  rights,  shall 
have  been  presented  and  litigated  in  the  ac- 
tion for  divorce,  and  established  by  the  judg- 
ment; and  the  provision  is  that  where  the 
right  to  alimony  has  been  thus  establtshcd, 
the  amount  may  be  changed  by  a  modifica- 
tion of  the  order.  But  tn  the  case  at  bar 
there  was  nothing  to  "modify."  After  the 
Judgment  granting  the  divorce  the  ^aintiff 
was  no  longer  the  wife  of  the  defendant,  and 
.  he  owed  her  no  longer  any  marital  duty. 
From  that  time  she  could  enforce  against  him 
no  obligation  not  Imposed  by  the  court  at,  the 
time  of  the  Judgment  in  the  case  at  bar  the 
Judgment  became  final  without  any  award 
of  alimony,  and  of  course  the  court  could  not 
afterwards  "modify"  wliat  never  eilsted.  In 
Stewart  on  Marriage  and  Divorce  (section 
806),  the  authorities  are  correctly  summed  up 
tn  this  language:  "When  the  court  has  al- 
lowed the  suit  to  be  dismissed,  or  has  finally 
entered  the  decree,  it  has  no  further  jurledlo-, 
tlon  over  the  parties  or  the  subject-matt^, 
except  ao-  far  as  -this  is  reserved  by  itself  or 
by  statute."  And  in  section  376  the  author, 
further  says:  "But  a  decree  of  divorce  a  vin- 
culo is  final,  and  the  jurisdiction  of  the  oourti 
over  the  parties  Is,  after  the  expiration  of  the* 
term,  at  an  end;  and  Just  as  there  can  be 
no  grant  <a  allmtmy  after  such  a  divorce,  mx 
there  can  be  no  change  in  the  award  of  ali- 
mony, imless  the  right  to  make  such  a  change 
is  reserved  by  the  court  io  Its  decree,  as  It 
may  be,  or  is  glvoi  by  statute,  as  it  often  Is." 
See,  also,  Kamp  v.  Kamp,  59  N.  Y.  212,  and 
Egan  V.  Bgan,  90  Cal.  15,  27  Pac.  22.  In 
the  cases  cited  by  respondent  the  right  to  ali- 
mony had  been  established  in  the  final  de- 
cree, or  the  disposition  of  the  question  of 
alimony  had  been  expressly  resm^ed  foe 
farther  consldention.   Our  conclusitm  is  tlmt 
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the  court  bdow  Imfl  no  jnrlaOlction  to  maka 

tbB  order  appealed  from,  and  that  tiie  demurs 
rer  to  tlie  petltbm  ahould  liaTe  been  Bostalned. 
It  is  not  neceuai7  bere  to  determine  what  of- 
der  tin  eoort  mlgbt  make  "after  Jt^gment," 
under  seetlfm  138  of  the  ClvU  Code,  with  re- 
spect to  the  "custody,  care  and  education  of 
the  children  of  the  nmrrlagB."  The  order 
imdw  rerlew  la  for  aUmony  for  tbe  wife,  and 
for  her  sopport,  and  Its  character  is  not 
dumped  t>7  the  mention  of  Oie  chlldroL  Tb» 
ordm  lutpealed  from  la  rereraed. 

We  Gonoor:  DB  HATBN,  X;  FITZOBBp 
aXJ>,  J. 


dM  C*l.  xTil) 

HowBUi  T.  howbll.  (No.  lassa) 

(Supreme  Goort  of  GoliAimla.    Sept  10^  1801) 

Department  2.  Appeal  from  mperior  ooort, 
Tebama  cotiDtT.    E.  A.  BndRford,  Judee. 

AetioD  for  diTorc«  b;  Elizabeth  Howell  against 
T.  N.  Howell.  From  an  order  gtantiof;  plain- 
tlff  alimoor  for  tbe  first  time  made  after  the 
satE7  of  tJie  final  decree,  defendant  appeals. 
BererBed. 

li.  V.  Hitdicock  and  A  M.  McG^,  ft*  appel- 
lant. Cbas.  O.  Na^e  (W.  Henrjr  Jones,  of 
coonsd),  for  respmdent. 

PBBCUBIAH.  Upon  the  onthoritr  of  How- 
ell T.  HoweU  (No.  18,251.  this  dar  aecided)  37 
Pac  770,  ttw  Mders  appealed  from  are  zerersed. 


(<  Cal.  Vnrep.  717) 

GBUSS  T.  BOBEBTSON  at  sL  (Na  18,283.) 
(Bnpreme  Coort  of  CiallfOrnla.  Bupt  fi,  18M.) 
AnsAL— Rbtibw— Oaura  or  Kaw  Txui. 
The  granting  a  new  trial  on  the  ground 
9t  newly-diecoTered  eridence  la  discreoonaxy 
with  the  trial  court 

Department  L  Appeal  from  soperlor  court 
Flnmaa  county;  Q.  O.  C!lough,  Judge. 

Action  by  Joseph  Onus  against  Martha 
Bobertaon  and  others.  From  an  order  grant- 
ing a  new  trial,  defendants  appeal.  AiBrmed. 

Goodwin  &  Ctoodwln,  for  appdlantiL  0.  B. 
UclAUghlln,  for  respondent 

PEB  CURIAM,  nils  is  an  appeal  from  an 
order  granting  the  plalntUF  a  new  trial  upon 
the  ground  of  newly-discovered  evidence,  and 
the  only  queotlon  Is,  did  the  court  abuse  Its 
discretion  in  making  tbe  order?  It  la  true 
that  "applications  for  new  trials  upon  the 
ground  of  newly-discovered  eridence  must 
be  looked  vpon  with  suspicion  and  disfavor, 
because  tbe  temptation  to  make  a  favorable 
showing  after  having  sustained  a  defeat  Is 
great"  Arnold  t.  Skaggs,  85  Cal  684.  But 
it  Is  also  true  that  "applications  on  this 
ground  are  addressed  to  the  discretion  of  tbe 
court  below,  and  the  action  of  the  court  be- 
low will  not  be  disturbed,  except  for  an  abuse 
of  discretion,  the  presumption  being  lhat  tbe 
discretion  was  properly  exercised."  Hayne. 
New  Trial  ft  App.  $  87;  Pec^le  v.  Sutton,  78 


Oal.  248, 16  Paa  86;  People  r.  ITrqaldaa.  96 
CaL  240^  SI  Pac.  52.  At  the  hearing  of  the 
motion,  affldavlta  wm  read  by  both  iddea, 
and  it  must  be  presumed  that  they  were 
properly  looked  upon  and  conaldovd  by  the 
court  They  were  conflicting  aa  to  some  of 
the  facta  stated,  but  It  waa  the  province  of 
that  court  to  determtne  on  which  aide  voa 
the  truth.  Assuming,  therefore,  as  we  must 
that  tbe  facta  stated  In  the  philntlfra  afllda- 
nta  were  true,  we  think  there  waa  a  suffi- 
cient showing  to  meet  the  requirements  of 
the  law  In  such  caaea»  and  to  imtitj  the  oc^ 
d».  At  any  rate,  we  cannot  say  that  the  ac- 
tion of  the  court  waa  an  abuae  of  its  dlsoB- 
tlon.   The  order  appealed  from  is  afflrmed. 


(4  Cal.  Unrep.  7») 
BATMOND  T.  GLOVEB  at  al.  (No.  19.335.)' 
(Supreme  Court  of  Oallfomia.    Sept  4»  18M.) 

llOBTGAOa  rOB  PuaOHASB  MOMBT— TAX.n>lTT—D» 
UVEKT  TO  UlTAUTBOaiSSD  PaWR— BFrSOT— 
TIKCTION  OF  VbSIDOB'B  LiB!*. 

1.  Where  an  acent  for  the  sale  of  land,  In- 
trusted with  a  deed  thereof,  through  the  oecli- 
geoce  of  the  lendee,  who  knew  that  he  was  au- 
thorized to  deliver  the  deed  only  after  a  poi> 
chase-moner  note  and  mortgtte  were  executed 
to  the  vendor,  fraudulently  took  the  note  and 
mortmge  In  ms  own  name,  tliere  was  no  valid 
delivery,  and  the  vendor  was  entitled  to  a  Ilea 
for  the  price,  as  against  an  inooceiu  p'lrchoiwr 
at  the  mortf^ge. 

2.  Where  a  vendee  dgns  a  pnrdiase-moBey 
EDortpnge.  nayable  to  the  vendor'a  agent,  under 
the  belief  that  It  is  payable  to  the  vendor,  after 
having  ample  t^liortanlty  to  examine  It  he  can- 
not contest  Its  validity  as  against  an  bmoc«t 
purchaser. 

Ckimmlsslonera*  dedsion.  Department  X 
Appeal  from  superior  court  Loa  Angelea 
county;  Walter  Tan  Dyke,  Judge. 

Action  by  Ellen  D.  Baymond  against 
George  W.  Glovor.  Sarah  J.  Glover,  George 
Munroe,  and  the  Gtfman-Amerlcan  Savinga 
Bank  to  eatabUab  a  Tendor's  lien.  Plaintiff 
bad  ]Qdgm«it  and  tbe  defendant  bank  ap- 
peals, and,  by  a  cross  bill,  aeeka  to  fOredosa 
a  mortgage.   Afllrmed  and  remanded. 

Walter  Bordwell  and  (^pman  &  Heo* 
dricks,  for  appellant  Lee  &  Soott  and  Wil- 
son &  Lamme,  for  reapondentSb 

TE^fPI/E,  O.  This  appeal  Is  from  the 
Judgment  with  a  blU  of  exceptions.  Tbe 
complaint  oa  amended,  shows:  That  on  the 
1st  day  of  July,  1891,  plaintiff  owned  a  cer- 
tain tract  of  land  in  Uie  county  of  Los  Ange- 
les, and  on  that  day  entered  Into  an  agre» 
ment  with  tbe  defendant  George  W.  Olover 
to  sell  to  him  said  tract  of  land  for  $1,800, 
of  which  sum  |500  was  to  be  paid  In  cash, 
and  (1,300  to  be  secured  by  mortgage  on  tbe 
place,  payable  In  tliree  years,  with  Interest 
at  9  per  c^t  per  annum,  niat  plaintiff 
was  absent  from  the  state,  and  the  sale  was 
negotiated  by  her  through  defendant  George 
Munroe.  That  afterwards,  to  wit  Jannnrr 
,22,  18^  plahitifl  executed  and  forwanwd 

*  For  separate  opli^  j«i9,f]V&«D@lg[e 
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to  nid  Mhinrte  a  dded  didy  ilSiied  and  ao> 

kiiowleds«d,  ioansing  aald  pRV^rtr  to 
Gerage  W.  OIotof  and  Sarah  3,  Gloror,  his 
'wlf^  -wltb  imttmctioiia  to  deUver  the  same 
to  Ctoorge  W.  OloTer  Qpoa  recdving  the 
promlawny  note  of  aald  Glover  and  wife, 
Becnred  by  mortsage  as  proridsd  In  said 
agreement,  and  the  paymoit  of  fSOO  caah. 
niat  aaid  Mnnroe  recelTed  the  deed,  and, 
In  violation  of  the  Inatmctlons  to  him*  gare 
Into  the  poBseaslon  of  defendant  Gecarge  W. 
Glover  said  deed  without  receiving  the  said 
promlBBoty  note  of  mortgage  and  aald  Glover 
caoBed  the  deed  to  be  Kcorded  In  the  re- 
corder's office  of  Los  Angeles  eonntr* 
Though  said  Olorers  paid  the  said  anm  ot 
$50(^  fhBy  wholly  teiled  to  execute  said  note 
and  mortgage,  or  pi^  the  said  sum  $1,300 
or  any  part  1here<tf,  and  the  Bame  Is  still 
nnpcdd.  That  said  Monroe,  at  the  time  he 
gave  aald  deed  Into  tiie  possession  of  said 
Glover,  frandolently  prepared  a  note  and 
mortgage  for  fl,80D,  running  and  payaUe  to 
himaelt  and  Induced  said  Glovws  to  execute 
the  same  under  the  belief  that  plaintiff  was 
named  In  said  note  and  mortgage  as  payee. 
That  the  defendant  the  German-Amerlc&Q 
Savii^  Bank  afta*wards  caused  said  mort- 
gage to  be  recorded,  claiming  to  be  the  a«- 
Blgnee  tbweof.  That  said  note  and  mort- 
gage were  executed  and  deUT«ed  without 
the  knowledge  or  consent  of  plaintiff.  Tliat 
she  had  no  knowledge  of  such  facts  until 
after  the  pretended  assignment  to  the  de- 
fendant bank.  That  said  note  and  mortgage 
were  without  consideration  other  tlian  as 
h«eln  set  forth,  and  were  taken  by  said 
Monroe  in  violation  of  his  duty,  and  in  firaud 
of  plalntilTa  rights.  That  at  the  time  of  the 
delivo?  to  said  George  W.  Glovor  of  said 
deed,  and  the  execution  and  delivery  to  him 
of  aald  note  and  mortgage,  said  Glorer  had 
fall  notice  of  the  agency  of  said  Monroe 
and  that  said  Mnnroe  had  no  right  or  au- 
tituMlty  to  take  such  note  and  mortgage.  That 
the  Mde  consld^tion  f  w  the  note  and  mort- 
gage was  the  conveyance,  and  said  Mtuiroe 
had  no  authority  to  take  them  otherwise 
than  in  the  name  of  plaintiff,  of  whli^  facta 
the  bank  had  full  notice.  She  asks  the  court 
to  decree  that  the  note  and  mortgage  were 
accepted,  taken,  and  held  by  Munroe  as  her 
trustee,  and  are  now  held  by  the  bank  as 
her  trustee,  or  that  she  has  a  vendor's  lien 
upon  the  premises  (or  ¥1,300  and  Interest, 
and  such  other  relief  as  may  be  equitable. 
The  appellant,  the  bank,  answered,  denying 
all  the  allegations  in  the  complaint,  and  aver- 
ting an  assignment  to  itself  for  a  valuable 
consideration  and  without  notice.  Appellant 
also  filed  a  cross  complaint,  in  which  It  seeks 
to  foreclose  the  mortgage.  To  this  cross 
complaint  the  Glovers  answer,  averring  that 
the  note  and  mortgage  were  wholly  without 
consideration  and  were  procured  by  fraud. 
They  also  flled  a  cross  complaint,  In  which 
tbey  set  out  the  alleged  fraud  and  want  of 
conaldecation,  and  ask  to  have  the  note  and 
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mertgage  declared  void.  To  tUa  cross  com- 
plaint the  appellant  answered,  denying  the 
firand,  and  ideadlng  want  of  notice,  and  ite 
purchase  for  a  valuable  consideration. 

The  court  found  the  sale  of  the  land  as 
averred  by  the  plaintiff;  that  plaintiff  was  a 
ntmresldent;  that  she  signed  and  acknowl- 
edged the  deed,  and  sent  the  same  to  Munroe 
with  t&e  Instructions  averred;  that  Munroe 
handed  fbe  deed  to  Glov«  without  taking 
his  note  <r  mortgage  aa  he  was  Instructed 
to  do;  ttiat  Munroe  received  the  said  f500 
from  Glover,  but,  instead  of  taking  the  note 
and  mortgage  payable  to  ^aintiff,  fraudu- 
lently prepared  a  note  and  mwtgage  for  the 
same  amonnt  payable  to  himself,  and*  with 
Intent  to  deceive  said  Glovers,  represented 
to  them  that  the  note  and  mortgage  wore 
made  In  favor  of  plaintiff,  In  accordance 
with  the  trams  of  the  agreement,  and  pre- 
t^ided  to  read  the  papers  to  the  Glovers,  but 
fraudulently  read  the  name  of  plaintiff  as 
payee;  that,  rdylng  upon  the  r^resentetlons 
and  deceived  by  the  false  practices,  the  Glov- 
ers executed  the  note  and  mortgage  fraudu- 
lently prepared  by  Munroe,  believing  that 
they  were  payable  to  jdalntiff  and  In  accord- 
ance with  their  agreement;  that  the  note 
and  mwtgage  were  so  executed  without  the 
knowledge  or  consent  of  plaintiff,  who  did 
not  know  of  the  fraud  until  after  the  assign- 
ment to  the  bank. 

The  note  and  mortgage  were  without  con- 
sideration,  and  were  taken  by  Munroe  In  vlo- 
latl<m  of  his  du^,  and  In  fraud  of  the  rights 
of  plaintiff.  At  the  time  of  the  execution  of 
said  note  and  mortgage,  said  Glovers  well 
knew  that  Monroe  had  no  authority  to  ac- 
cept such  a  note  and  mortgage,  or  any  note 
or  mortgage  in  his  own  name.  Afterwards, 
on  the  23d  of  February,  1802,  said  Munroe 
assigned  the  note  and  mortgage  to  defendant 
bank  as  secorl^  for  the  payment  of  a  note 
of  $1,000  then  borrowed  by  Munroe  from  the 
bank.  Prior  to  receiving  said  asEdgnm^t  and 
to  the  loaning  of  said  money  by  the  bank,  Its 
cashier,  for  the  purpose  of  ascertaining  the 
value  of  the  pr<verty,  and  also  whether  said 
Glovers  had  any  set-off  or  other  defense  to 
the  note  and  mortgage,  went  wltb  Munroe 
to  the  residence  of  Geca-ge  W.  Glover,  and 
thereupon  said  Munroe,  without  the  hearing 
of  the  cashier,  stated  to  Glover  that  he  (Mun- 
roe) had  bought  the  note  and  mortgage  from 
plaintiff.  Thereupon,  sold  cashier  told  said 
Glover  that  the  bank  was  about  to  loan  to 
Munroe  $1,000  upon  the  note  and  mortgage 
which  he  and  Mrs.  Glover  had  given,  and 
asked  how  much  he  was  owing  on  it,  and  If  It 
was  all  right  to  whldi  Glover  replied  that 
$1,300  was  due  on  the  mortgage,  and  it  was 
all  right  Glover  did  not  then  know  that 
Munroe  had  been  named  In  the  note  and 
mortgage  as  payee,  but  believed  that  the  note 
and  mortgage  had  been  purchased  by  Mim- 
roe.  The  representation  was  made  without 
any  intent  to  mislead  the  bank,  and  In  the 
honest  Ixdlef  that  Monroe  had  b^u^t  the 
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ttote.  and  had  tbe  right  to  liypothecato  it 
The  court  foiled  to  find  wheth^  the  hantc 
loaned  the  numey  to  Mtinroe,  and  took  the  aa- 
slgnmcnt  In  good  faith,  ^thout  notloe  of 
phtintiff's  equities.  Tbe  evidence  Bbowa, 
however,  without  contradiction,  that  the  ap- 
pellant acted  In  entire  good  folth,  without 
knowledge  that  plaintiff  had  any  claim  to  the 
debt,  or  that  Munroe  had  ever  been  her  agent, 
(H*  that  she  had  been  the  owner  of  the  land. 

The  first  question  which  presents  Itself  Is 
whether  there  was  a  valid  delivery  «f  the 
•deed.  There  was  an  agreement  in  writing. 
Id  which  the  terma  of  the  sale  were  fully 
stated.  The  Olorets,  therefore,  knew  per- 
fectly well  that  the  deed  was  not  to  be  d^v- 
■ered  until  the  note  and  mortgage  were 
executed  to  plataitiCF.  Munroe  was  a  B|>ecial 
agent,  and  the  pos8esBl<Mi  of  the  deed  under 
the  circumstances  had  no  tendency  to  show 
ostensible  authority,  nie  delivery  of  the 
deed  was  therefore  in  violation  of  the  power 
of  the  agent  Schultz  v.  McLean,  93  Cal. 
3^,  28  Pac.  1063,  Is  not  opposed  to  this  con- 
clusion. In  that  case  the  purchaser  did  not 
know  of  any  conditions  In  regard  to  tbe  de- 
livery of  the  deed,  other  than  those  with 
which  he  bad  compiled.  He  had  made  an 
otter  for  the  land.  The  agent  of  the  grantors 
notified  him  of  the  acceptance  of  his  oflFer. 
As  a  matter  of  fact,  according  to  the  find- 
ing, the  grantees  did  not  accept  the  offer,  hut 
asked  further  consldotition.  The  agent  false- 
ly told  the  purchaser  that  his  offer  was  ac- 
cepted, and  the  grantors  that  their  counter 
offer  was  accepted.  The  deed  was  then 
passed,  each  party  beUevlug  upon  terms  he 
had  proposed.  'The  misunderstanding  was 
Uirough  the  fraud  of  plaintiff's  agent.  The 
vendors  and  vendee  met  several  times  during 
the  negotiations.  It  was  held  that  the  agent 
was  enabled  to  accomplish  the  fraud  In  oon- 
oeqnence  of  the  negligence  of  the  grantors. 
They  were  therefore  compelled  to  bear  the 
loss.  Plaintiff  here  has  been  guilty  of  no 
neglect  Kor  can  I  see  how  the  case  differs 
as  to  the  appellant  The  claim  is,  that  be- 
cause Munroe  was  the  agent  of  plaintiff,  and 
was  placed  in  a  position  wh^ e  he  could  con- 
summate the  fraud  because  of  such  agency, 
therefore  plaintiff  must  bear  ttie  loss.  There 
may  be  language  In  some  of  the  cases  which 
would  sanction  this  broad  statement  of  the 
rule.  The  role,  however,  is  not  peculiar  to 
tlie  law  of  agency,  but  is  general.  Generally, 
It  is  stated  as  In  our  Code:  "Where  one  of 
two  Innocent  parties  must  suffer  by  the  act  of 
a  third,  he  by  whoee  negligence  It  happened 
must  be  the  sufferer."  Clv.  Code,  S  3543. 
The  statement  Is  slightly  self-contradictory, 
but  roally,  I  thlnli,  states  the  true  rule.  Be- 
yond this,  I  see  no  justice  In  It  The  fact 
that  one  has  been  placed  by  my  act  In  a  posi- 
tion which  will  enable  him  to  defraud  an- 
other does  not  mate  me  liable,— not  even  if  I 
liave  trusted  a  dishonest  man,  and  thereby 
raised  his  credit  If  I  lend  my  horse  to 
one  who  proves  to  be  a  rossae,  and  he,  taking 


advantage  of  his  i>oaaeHlon,  seHs  the  hone, 
the  pnrchaaer  cannot  bxM  me  for  !t  Bnt  it 
was  not  even  the  tmst  reposed  In  Munroe  by 
plaintiff  that  placed  In  hia  hands  tbe  Instru- 
ment which  enabled  him  to  defraud  appel- 
lant Her  Inatmctlona  were  explicit  and 
were  well  known  to  the  only  parties  with 
whom  be  was  authorized  to  deaL  Wbatevn, 
therefore,  may  be  tbe  rigbts  ct  the  bank,  as 
against  Glover,  I  thlnb  it  plain  that  plaintiff 
Is  entitied  to  the  first  lira  upon  the  pvopaty 
to  secure  her  debt  of  $1,300. 

But  the  case  la  very  different  between 
Glovo"  and  the  bank,  assuming,  as  we  must 
that  the  bank  tuA  the  aecnrity  without  no- 
tice. The  note  waa  uonnegotlable,  and  nat- 
urally the  obligor  could  Inttf  pose  any  defense 
against  a  purchaser  which  he  had  against 
the  payee  named.  But  the  bank,  befcnre  tak- 
ing the  aecnrity,  sent  Its  agent  to  GIotw. 
and,  after  Informing  him  of  the  contemplated 
loan,  inquired  If  he  had  any  defense,  and  was 
informed  by  Glover  that  he  had  ntme.  It 
is  found  that  Glover  did  not  theot  know  that 
the  note  had  been  originally  given  to  Mun- 
roe, but  believed  that  plaintiff  had  assigned 
It  to  Munroe.  Even  had  such  been  the  fact 
It  was  a  lack  of  dlUgrace  to  assure  tbe  bank 
that  Mnnroe'a  titie  was  all  right  upon  Mnn- 
roe's  word  that  he  had  bought  the  note.  Bnt 
there  was  gross  negligence  in  the  execution 
of  the  note.  I  do  not  mean  to  say  that  Glov- 
er could  not  have  defended  against  Mxm- 
roe,  though  some  of  the  cases  seem  to  go 
that  far.  But  it  Is  the  precise  case  provided 
for  In  the  maxim  qnoted,— that  when  one  <rf 
two  Innocent  men  must  suffer,  he  shall  bear 
the  loss  whose  negligence  has  occasioned  It 
Tixece  would  be  very  Uttle  uae  In  having  writ- 
ten Instruments  If  there  were  no  presumption 
that  when  one  signs  such  he  does  so  know- 
ing what  he  is  signing.  Men  do  not  usually 
execute  such  papers  until  they  hare  carefully 
examined  them.  It  must  be,  therefore,  that 
to  execute  them  without  such  care  is  negli- 
gence. The  business  ot  tbe  world  could  hard- 
ly be  carried  on  upon  any  otht^  by i>o thesis. 
There  waa  no  fiduciary  relation  between 
Munroe  and  Glover.  On  the  contrary,  thrfr 
Intwests  were  adverse.  It  appears  further 
that  ^funroe  practiced  no  arts  to  Induce  Glov- 
er to  sign  without  reading.  The  mortgage 
and  note  were  filled  out  at  Glover's  house, 
and  In  his  presence.  The  note  was  a  printed 
form,  and  with  only  a  few  blanks  to  fill, 
one  of  which  necessarily  was  the  name  of 
the  payee.  When  they  were  finished  and 
ready  to  sign,  Munroe  did  not  volunteer  to 
read  them,  but  handed  them  to  Glovor  and 
requested  bim  to  read  them.  Glow  said 
his  eyes  were  bad,  and  requested  Munroe  to 
do  so.  It  Is  hard  to  believe,  nndtt  such  dr- 
cumstances,  tliat  Munroe  contemplated  any 
such  deceit  as  the  court  finds.  The  notary, 
the  only  really  disinterested  witness,  testified 
that  the  note  and  mortgage  were  correctly  i 
read.  There  waa,  however,  cmifltcting  testi- 
mony, and  the  court  finds ^at  th^.  were 
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IncerrecQy  rea,d.  Bat  GHotht  had  no  ri^ 
to  tmst  his  adversary,  and,  when  the  ques- 
tion la  whether  he  or  an  innocent  party  must 
suffer  for  his  ne^ilgence,  he  miut  bear  the 
loss.  Hawkins  v.  Hawkins,  50  CaL  55S; 
Blalsdell  V.  Leach  (Cal.)  S5  Fac  1019;  Plum- 
mer  t.  Bank,  90  Ind.  888;  2  Hwm.  Estop.  | 
1004. 

As  there  Is  no  finding  Tq>on  the  question 
raised  as  to  the  good  faith  and  want  of  no- 
tice of  the  bank,  the  case  should  be  remand- 
ed, with  directions  to  find  whether  or  not 
the  bank  took  the  note  as  securtt?  without 
notice  of  the  facts  tending  to  show  its  In- 
validity. This  fact  may  be  found  upcm  the 
evidence  already  taken,  with  such  further 
erldenoe  upon  that  subject  as  the  parties 
may  see  fit  to  submit  If  the  court  finds 
for  the  appellant  upon  that  subject,  the 
plaintiff  should  be  allowed  a  preferred  lien 
for  f 1.300  and  interest,  as  provided  In  the 
contract  of  sale,  and  the  bank  should  be  al- 
lowed to  retain  the  lien  of  Its  mortgage,  sub- 
ject to  plaintiff's  lien,  to  the  extent  of  Its 
debt  against  Munroe; 

We  concur:  YANCZJIIF,  O.;  HAYXBS,  0. 

FEB  OUBIAM.  For  the  reasons  given  In 
the  fwegolng  opiiUon,  the  oiuse  1b  renuinded, 
with  directtona  to  find  whether  w  not  the 
bank  took  the  note  as  security  without  notice 
of  the  facts  tiding  tc  show  its  Invalidity, 
mils  fact  may  be  foond  upon  the  evidence 
already  tafem,  with  snch  further  evidence 
upon  that  subject  as  the  parties  may  see 
fit  to  snbndt  li  the  court  finds  for  the  ap- 
pellant upon  that  subject,  the  plaintiff  should 
be  allowed  a  preferred  Uen  for  91,300  and 
Interest;  as  xwovlded  in  the  contract  ot  sale, 
and  the  bank  should  be  allowed  to  reti^ 
the  lien  of  its  mwtgage,  subject  to  i;d[alntlff's 
Uen,  to  the  extent  of  Its  debt  against  Monroe. 


IN  Cai.  so 

PAIiMER  et  aL  V.  U^-YIGNE  et  ux.  (No. 
19,384.) 

(Sivnme  Oourt  of  California.  Sept  8.  ISM.) 
MacHAKic's  LiBN— For  What  Given  —  Cum— 

SCPFICIEKCT— PlKaPING. 

1.  Code  Civ.  Proc.  S  11S3,  providinfr  that 
all  persoDa  and  labors  of  every  class  perform- 
ing labor  on  the  constnictioDt  alteration  or  re* 

Eir  of  any  bailding  Bh&ll  liave  a  lien  therefor, 
eludes  work  doae  in  moving  a  buildine. 

2.  Where  a  statute  requires  a  lien  claim  to 
state  "the  name  of  the  owner  or  routed  owner 
if  known,"  a  claim  whidi  states  that  it  was  to 
be  paid  by  "J.  h..  who  was  and  still  is  the  re- 

?ated  owner"  of  the  land,  and  that  J.  L.  and  U. 
I.  are  the  reputed  owners  of  the  bailding  on 
which  the  claim  rests,  is  sufficient 

S.  Where  copy  ot  a  lien  claim  made  part 
of  a  ctHnpIaint  on  foreclosure  states  that  the 
contract  was  made  with  the  wife,  and  the  com- 

ftlaint  itsdf  states  that  the  <daimant  "entered 
Qto  a  contract  with  the  defendants,"  1.  e.  the 
wife  and  the  husband,  the  complaint  Is  demur- 
rable as  ambifOious  and  uneortain. 

4.  When  the  claim  and  notice  of  lien  stated 
that  the  contract  on  which  a  Hen  Is  based  was 


made  with  Ae  wife,  and  the  eoi^ilalnt  allegw 
that  it  was  made  with  both  husband  and  wife, 
the  variance  Is  fatal  to  the  admission  of  the 
lien  claim  and  notice  in  evidence. 

5.  Under  Code  Civ.  Proc  S  1192.  which 
provides  that  "every  building  constructed  on  any 
land  with  the  Itnowiedge  of  the  owner  shall  be 
held  constructed  at  hia  instance  and  subject  to 
liens  ualesB  such  owner  within  three  days  posts 
a  notice  disclaiming  rei^nsibility,"  liens  may 
be  created  on  a  homestead  without  the  jcnnt  ac- 
tion of  hnshand  and  wiffc 

Commissioners*  dedslon.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  L.  Pierce,  Judge. 

Action  by  X  D.  ^mer  and  another  against 
John  E.  Lavlgne  and  Mazy  0.  Lavigne  to 
foreclose  a  medianlc's  lien.  Judgment  for 
plaintiflb,  and  defendants  appeal  from  an 
orAec  denying  a  new  trial.  Beversed. 

Altkea  &  Smith,  for  apptflanta   Works  & 

Works,  for  respondents. 

SEABLS,  C  This  is  an  action  to  foreclose 
a  mechanic's  lim  upon  a  dwelling  house  and 
the  land  adjacent  thereto,  taken  under  ine 
Code  of  Civil  Procedure,  to  secure  the  sum  of 
$60,  due  the  plaintiffs  as  copartners  and  as 
mlglnal  contractors  for  moving  the  house 
upon  which  the  lien  Is  dalmed  from  San 
Diego  to  the  ranch  described  In  the  com- 
plain. Platutiffs  had  Judgment  ot  foreclo- 
snre,  from  which  Judgment,  and  from  an  order 
d^iylng  a  motion  for  a  new  trial,  defendants 
appeaL 

The  defendants  are  husband  and  wife,  and 
the  real  estate  upon  which  the  Hen  was  fore- 
closed is  the  homestead  of  the  defendants 
under  the  laws  of  the  state  of  California. 
Defendants  filed  separate  demurrers  to  the 
amended  complaint,  differing  In  some  re- 
spects,  but  eadl  averring  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  first  point  made  by 
appellants  Is  that,  under  section  1183  of  the 
Code  of  Civil  Procedure,  plaintiffs  were  not 
entitled  to  a  Uen  for  moving  a  building. 
Their  contention  Is  that  the  section  specified 
only  gives  such  Uen  for  labor  po-formed  or 
materials  furnished  in  the  construction,  al< 
teratlon,  or  repair,  eltb^  In  whole  or  in  part 
of  a  building,  and  that  labor  performed  in 
removing  a  building  from  one  point  to  an- 
other Is  not  within  the  scope  or  intent  of 
the  statute.  So  much  of  section  1183  as  is 
essential  to  the  question  is  as  follows:  "AH 
persons  and  laborers  of  every  class  perform- 
ing labor  upon  or  furnishing  materials  to  be 
used  in  the  coustmctlon,  alteration,  addition 
to  or  repair,  either  in  whole  or  in  part  of 
any  building  *  •  •  ahaU  bare  a  lien  upon 
the  property  upon  which  th^  have  bestowed 
labor  or  furnished  materials."  We  r^ard 
the  construction  of  appellants  as  bdng  erro- 
neous. "AU  persons  and  labors  of  every 
class  performing  labw  upon,"  etc.  Mani- 
festly the  iveposition  *^pon"  refws  to  and 
has  for  its  objective  the  noun  "building."  and 
is  to  be  read  as  though  the  wwd  "buUding," 
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with  Its  qnbltfying  word  "any,"  followed  Im- 
mediately after  tlie  word  "upon."  The  lien 
to  material  men  is  only  giveQ  to  those  who 
furnish  materials  to  be  used  in  the  conBtruc- 
tlon,  alteration,  addition  to,  or  repair  of,  the 
building,  etc.;  that  to  laborers  Is  given  to 
all  who  perform  labor  upon  it,  whether  tech- 
nically coming  within  the  definition  of  con- 
struction, alteration,  etc.,  or  not.  The  case 
of  Trask  v.  Searle.  121  Mass.  229,  cited  and 
relied  upon  by  appellants,  Is  not  in  point,  for 
the  reason  that  the  statute  of  Massachusetts 
varies  from  our  own.  It  Is  In  part  as  fol- 
lows: "Any  person  to  whom  a  debt  Is  due 
for  labor  performed  or  furnished,  or  for  ma- 
terials furnished  and  actually  used  In  the 
erection,  alteration  or  repair  of  any  building 
or  structure  upon  real  estate,"  etc.  As  will 
be  observed,  there  the  lien  for  labor  Is  given 
for  those  who  have  performed  or  furnished 
labor  in  the  erection,  alteration,  or  repair  of 
the  building,  while  our  statute  gives  a  lien 
to  all  laborers  who  have  performed  labor 
upon  the  building,  etc.  It  follows  that  the 
point  Is  not  well  taken. 

The  next  point  is  that  there  is  no  sufficient 
statement  In  the  Hen  which  is  attached  to  the 
complaint  of  the  ownership  or  reputed  own- 
ership of  the  defendants  in  the  property 
sought  to  be  foreclosed.  The  language  of  the 
lien  Is,  after  stating  the  mannor  and  time  of 
paymmt  the  last  of  which,  it  is  averred,  was 
to  be  paid  out  of  the  wages  of  "John  La- 
Tlgne^  her  husband,  who  was,  and  still  la,  the 
reputed  owner  of  the  said  Lavlgne  ranch." 
And  as  to  the  building  which  was  moved  up- 
on the  rantih,  it  Is  averred  the  defendants, 
Mary  C.  and  John  B.  I^vigne,  are  the  reput- 
ed owners.  This  was  sufficient  The  stat- 
nte  only  requires  the  claim  of  Hen  to  state 
"Uie  name  of  the  owner  or  reputed  ownar  it 
known,"  which  was  done. 

The  demurrer  of  defendant  Mary  0.  La- 
vlgne to  the  amended  complaint  specifies  that 
said  complaint  la  ambiguous*  In  that  It  can- 
not be  determined  thra-efrom  whether  the  con- 
tract alleged  In  the  complaint  "to  have  been 
entered  Into  by  the  plaintiffs  and  the  defend- 
ants, or  one  of  them,  was  made  by  the  de- 
fendant Mary  O.  Lavlffne,  or  by  the  defend- 
ant John  E.  Lavlgne,  or  both;"  that  it  can- 
not be  ascertained  therefrom  whether  plain- 
tiff seek  to  hold  this  defendant  under  an  al- 
leged contract  made  with  lua-,  or  on  account 
of  some  Interest  which  she  holds  in  the  land. 
There  are  also  separate  specifications  ot  un- 
certainty, and  that  it  la  nnlntelllglble,  fbr  the 
same  causes  set  ont  undor  the  head  of  am- 
biguity. The  statement  In  the  daim  of  lien 
attached  to  and  made  a  part  of  tSie  complaint 
is  that  the  contract  was  made  wltii  Mary  O. 
Lavlgne.  and  that  the  "contract  was  made 
with  the  full  knowledge  and  consent  of  John 
SL  Lavlgne,  and  ttxe  woite  was  carried  on  vrith 
bis  fall  acquiescence.^  The  allegation  of  the 
complaint  Is  that  platntlfts  "made  and  en- 
tered Into  a  contract  with  deff^dants,"  etc. 


The  defendants  are  John  B.  Lavlgne  and 
Mary  O.  Lavlgne.  It  has  been  said  that 
when  the  allegations  of  a  complaint  are  in- 
consistent with  an  exhibit  attached,  demnrro: 
for  ambiguity  and  uncertainty  Is  well  taken. 
Mendocino  Co.  v.  Morris,  32  Cal.  145;  Frazer 
V.  Barlow,  63  Cal.  71;  Malone  v.  Gravel  Co., 
76  Cal.  578,  IS  Pac.  772;  Water  Co.  v.  Baker, 
95  Cal.  268,  30  Pac.  537.  The  fact  that  a 
contract  was  made  with  Mary  C.  Lavlgne, 
and  that  John  El.  Lavlgne  had  knowledge  of 
It,  consented  thereto,  and  acquiesced  in  Oie 
work  under  it,  did  not  make  It  his  contract 
The  defendant  Mary  C.  Lavlgne  had  a  right 
to  know  whether  It  was  sought  to  charge  her 
upon  a  contract  made  with  her  Individually, 
cr  upon  a  joint  contract  entered  into  with 
her  and  the  other  defendant  Her  personal 
liability,  In  the  one  case,  for  any  residue  aft- 
er exhausting  the  property  covered  by  the 
lien,  would  be  quite  different  from  that  in  the 
other.  We  think  the  complaint  was  both 
ambiguous  and  uncertain.  The  demurrer, 
having  specifically  and  separately  stated 
these  causes  of  demurrer,  and  the  reasons 
therefor,  should  have  been  sustained,  and  the 
order  overruling  It  was  erroneous. 

There  is  nothing  in  the  point  made  by  ap- 
pellants that  a  mechanic's  Hen  cannot  be  cre- 
ated upon  the  homestead,  except  by  the  Joint 
action  of  the  husband  and  wife.  See  section 
1192,  Code  Civ.  Proc.  Walsh  v.  McMcnomy,  74 
CaL  356, 16  Pac.  17,  was  detdded  upon  a  con- 
struction of  section  1241  of  the  Civil  Code,  as 
it  stood  prior  to  the  amendment  of  March  9, 
1SS7,  and  has  no  application  to  the  law  as  It 
at  present  exists.  A  homestead  Is  free  from 
forced  oMe,  except  as  provided  by  the  statute. 
Among  the  cases  in  which  It  may  be  sold  un- 
der execution,  precisely  as  though  it  was  not 
Impressed  with  the  homestead  diaractor,  are 
those  under  Judgments  obtained  upon  debts 
scaired  by  "mechanics*,  contractors',  subcon- 
tractors,' artisans',  architects',  bulldoa',  la- 
borers* of  every  class,  material  men'a,  or  ven- 
dors' liens  on  the  premises."  The  dalm  and 
notice  of  lien  was  offei-ed  in  evidence,  and  ob- 
jected to,  among  other  tbings,  upon  the 
ground  of  variance  for  like  reasons  with  those 
stated  In  the  demurrer.  The  objection  was 
overruled,  and  defendants  excepted.  "Die  va- 
riance was  fatal  Malone  v.  GraTd  Co.,  at 
page  581, 76  Cel.,  and  page  772, 18  Pac.;  Beed 
V.  Norton,  90  Gal.  692,  26  Pac.  767,  and  27 
Pac  426;  Cox  v.  McLans^n.  63  Cal.  207. 
The  Judgmmt  and  order  appealed  from 
should  be  reversed,  and  tihe  court  below  di- 
rected to  sustain  the  demurrer  of  Mary  0.  La- 
vlgne to  the  amended  complaint. 

We  concur:  VANCLIBP,  C;  HATNES,C. 

PER  CURIAM.  For  the  reasons  glvot  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the  court 
below  directed  to  sustain  the  demurrer  ot 
Mary  C.  Lavigne  to  the  amended  complaint 
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QUINT  T.  HOFFMAI4  et  aL  (No.  18,306.) 
(Siq>reme  Ooart  Of  Galifornia.   Sept  7,  18M.) 
DefpartDoent  1. 

Order  stilklng  out  a  portion  of  a  fGrmer 
opinion.   37  Fac.  614. 

PEE  CURIAM.  It  appearing  to  the  conrt 
that  the  question  dlscnssed  In  the  opinion 
In  the  above  case  as  to  the  validity  of  the 
tax  levied  by  the  board  of  directors  of  tbe 
irrigatioo  district  Is  not  necessarily  involved 
In  tbe  disposition  of  the  appeal  upon  Its 
merits,  It  la  hereby  ordered  that  such  por- 
tion of  the  opinion  of  the  court  as  contains 
a  discnssion  of  the  aforesaid  qnesUon  be,  and 
the  same  is,  stricken  therefrom.  It  Is  fur- 
ther ordered  that  the  word  "Judgment"  in  the 
concluding  sentence  of  said  opinion  be  strick- 
en out,  and  the  word  "order"  inserted  In- 
stead thereot 


IHCbL  M 

BEAN  T.  STONBMAN  et  aL  (Na  19,390. 
(Supreme  Court  of  California.   Sept.  10,  1884.) 

IkRIOATIOIT— COHTKACT  TO  FOBNiaH  WaTIR— CoN- 
STBUOTIOX  —  COVSMASTB    &UN1IIHO  WITH  TBB 

1.  A  grtititor  conveyed  a  pMtion  of  a  tract 
of  land,  and  also  conveyed  to  the  grantee  a  cer- 
tain proportion  of  all  the  water  rising  on  the 
tract,  and  coTenanted  to  suffer  the  water  to 
flow  to  the  grantee's  line  throagb  a  trendi  which 
the  grantor  was  at  the  time  using.  There  was 
no  way  provided  for  measuring  the  water  at 
the  grantee*!  line,  but  it  was  to  be  taken  from 
a  reeerrolr  on  the  grantor's  land,  being  per- 
mitted to  flow  to  the  grantee  in  an  "augmented 
head"  once  in  10  days.  Held,  that  tbe  place 
of  ddlvery  of  the  water  was  at  the  reservoir, 
and  not  at  tbe  grantee's  Une,  he  having  an 
easraient  in  the  tr«ich  for  tliat  pnipote, 

2.  On  abandonment  of  the  trench  by  the 
crantor  it  was  the  duty  of  the  grantee  to  keep 
it  In  repair. 

8,  The  "augmented  head"  provided  for 
must  be  limited  to  the  capacity  of  the  trench  at 
tbe  reservoir,  and  any  cliange  in  the  delivery  of 
the  water  from  tl»e  reservoir,  provided  the  rtis- 
diarge  still  equaled  the  fnll  capacity  of  the 
trradi  at  the  reaarvoir,  was  permisBible. 

4.  The  covenant  for  the  delivery  of  the 
water  was  a  covenant  rtinuing  with  the  land. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Lnclea  Shaw.  Judge. 

Action  by  C.  F.  Bean  ajmlnst  Mary  O.  H. 
Stoneman  and  another.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  ap[)eal, 
Reversed. 

A.  Branson,  for  appellants.  Sheldon  Bor- 
den and  Anderson  &  And^son,  for  respond- 
ent. 

HATNBS,  0.  This  fs  an  action  to  recover 
damages  for  a  failure  to  furnish  water  for 
Irrigation,  whereby  it  Is  alleged  the  orange 
and  other  trees,  corn,  and  vegetables  nt  the 
plaintiff  were  injured  or  destroyed,  A  Jury 
trial  was  bad.  and  resulted  in  a  v^dlct  for 
plalntltt  fbr  the  sum  of  $4^&80.  Defendants 
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moved  tax  a  new  trial,  wiUcb  was  denied, 
and  this  appeal  Is  from  the  Judgment  and 
the  wder  denying  a  new  trlaL 

In  1S73  the  defendant  Gewge  Stoneman 
was  the  owner  of  a  ranch  then  and  now 
known  as  the  "StonoDoan  Bancli,"  upon  a 
portion  of  which  spi'Ings  and  water 

sources,  the  waters  from  which  were  collect- 
ed in  a  reservoir  oonatructed  upon  the  ranch, 
and  from  which  the  water,  or  a  portion  4it 
It,  was  conducted  through  a  ditch  fmr  the 
piurposes  of  Inrlgation.  In  March  (tf  that 
year  be  sold  and  conveyed  to  Barrows  and 
Furrey  18  acres  of  land,  part  of  said  Stone- 
man tract,  together  with  a  certain  portion  of 
the  waten  rising  upon  the  unsold  part  of 
the  ranch.  The  covmant  contained  in  tbe 
deed  relating  to  the  water  right  is  as  follows: 
"And  tbe  party  of  the  first  port,  for  the 
c<«isideration  aforesaid,  hereby  conveys,  bar- 
gains, and  grants,  and  agrees  to  ddivo:  and 
lofler  to  flow,  to  the  parties  of  the  second 
part,  their  h^rs  and  assigns  of  said  above- 
conTeyed  landl^  an  amount  of  water  equal 
to  two-fortieths  OMO)  of  all  tibe  watm  ris- 
ing upon  the  lands  of  the  party  of  the  first 
part,  so  far  as  such  waters  can  be  brought 
to  the  northon  line  of  the  ab^v^isomvyeA 
lands  by  the  in«sent  ditch,  or  by  ouch  for- 
tber  dl^  m  flume  ss  the  par^  of  the  flrst 
part  may  hereafter  construct;  said  amount 
of  wnUx  to  be  delivered  so  that  the  parties 
of  the  second  part,  their  belrs  and  asslgnB, 
shall.  If  by  than  required,  have  water  tor  Ir- 
rigation, as  often  at  least  as  once  In  every 
ten  days:  provided,  that  in  lieu  and  stead 
of  receiving  snch  amount  and  proportion  of 
water  1^  the  dltiA  or  flume  of  the  party  of 
tbe  first  part,  the  right  is  hereby  granted  to 
the  parties  of  the  second  part,  at  their  op- 
tlm,  to  take  sndi  quantity  and  proportion 
of  water  trtm  the  reservoir  about  to  be  con- 
stmcted  hy  said  Stoneman  in  front  of  his 
bonse,  and  to  conduct  tbe  same  thence  onto 
the  above-conveyed  lands  on  underground 
pipe  throagb  the  intervralng  lands  of  tbe 
party  of  the  flrst  port,  at  the  expense  of  the 
parties  of  the  second  part,  and  In  a  care- 
ful manner,  and  without  injury  to  trees, 
vines,  and  other  Improvements  on  said  inter- 
veniug  lands;  and  for  the  purpose  of  the  lay- 
ing of  said  pipe  the  ri^t  of  way  and  entry 
is  hereby  granted." 

At  tbe  date  of  this  conveyance  the  par- 
cel sold  was  not  improved,  but  tbe  ditch 
above  mentioned  was  constructed  to  the  land 
sold,  and  was  used  tor  irrigating  other  lauds 
of  the  grantor;  the  length  of  the  ditch,  or 
distance  from  tbe  reservoir  to  the  parcel  sold, 
being  about  one  mile  and  a  quarter.  The 
plaintiff  became  the  owner  of  the  IS  acres 
ao  conveyed  to  Barrows  and  Fnrrey,  in  June, 
1SS7,  together  with  said  water  right  Priw 
to  1S91  the  water  was  discharged  from  the 
reservoir  Into  the  ditch  through  a  square, 
wooden  box  or  fiume,  which  passed  tlirough 
the  embankment  or  dam  near  the  bottom  of 
the  reswvolr,  and  whl<di  was  cl^d  bj.a 
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gate;  the  dimensions  of  the  bta  b^ng  about 
14x16  Inches.  In  tho  winter  of  1S90-91.  a 
portion  of  the  dam  was  washed  ont,  when 
the  box  was  found  to  be  decayed,  and  was 
replaced  with  an  ^ght-Inch  steel  pipe.  From 
3873  to  1891.  whenever  the  lot  now  owned 
plaintiff  required  IrrlgatloD,  the  water  was 
txu-ned  into  the  ditch  In  what  Is  termed  an 
"augmented  head;"  that  Is,  the  two-fcrtieths 
to  which  the  lot  was  entitled  did  not  flow 
Into  the  ditch  continuously,  but  was  permit- 
ted to  accumulate  until  needed,  when  it 
would  be  discharged  in  a  volume  apiiroxl- 
mating  the  capacity  of  the  ditch.  The  evi- 
dence shows  quite  clearly  that,  If  the  water 
to  which  plaintiff  Is  entitled  were  po-mltted 
to  flow  cwitinuously  into  the  ditch.  It  would 
be  abSOTbed  by  the  ditch,  and  no  part  of  It 
would  reach  plaintiff's  land.  Prior  to  18&0, 
Mrs.  Stoneman,  who  succeeded  to  the  un- 
sold portions  of  the  ranch,  as  well  as  her  hus- 
band before  the  conveyance  to  her,  Irrigated 
a  vineyard  upon  the  ranch,  containing  from 
120  to  140  acres,  through  the  same  ditch; 
but  In  1890  the  vineyard  was  destroyed  by 
a  disease  which  attnclied  the  vines,  and 
after  tliat  the  defendants  used  Do  water 
through  that  ditch,  their  orange  orchard  and 
ornamental  grounds  being  Irrigated  through 
another  channel  from  the  same  reservoir. 
Mr.  Graves  owns  a  place  In  the  vicinity  of 
plaintiff's  lot,  and  he  also  obtained  water 
for  Irrigation  from  defendant's  reserved,  but 
his  water  was  conveyed  through  an  Iron 
pipe.  In  1894,  Mr.  Hall,  who  then  owned 
the  lot  now  owned  by  plaintiff,  and  a  Mr, 
Anderson,  who  owned  land  In  that  vicinity, 
were  permitted  to  tap  Mr.  Graves'  pipe,  and 
obtain  water  for  Irrigation  through  It  Mr. 
Hall  used  that  source  entirely  until  he  sold 
to  plaintiff,  and  the  plaintiff  thereafter  used 
It  almost  excltialvely  until  1800,  when  the 
license  was  revoked.  From  these  causes,  to- 
gether with  the  destruction  of  defendants* 
vineyard,  the  ditch  was  little  used  In  1890, 
and  It  was  not  attempted  to  be  used  In  1891, 
until  on  or  about  the  4th  of  Jtme,  when  the 
plaintiff  undertook  to  obtain  water  through 
It  to  Irrigate  his  land.  ShMily  before  this 
attempt  he  applied  to  Mrs.  Stoneman  to  clean 
out  and  repair  the  ditch,  which  she  declined 
to  do,  and  the  plaintiff  thereupon  did  that 
wOTk.  Upon  turning  the  water  Into  the  ditch 
the  first  day,  the  water  flowed  down  the 
ditch  about  halfway  to  plaintiff's  land.  At 
the  next  effort  a  little  water  reached  the 
plaintiff  towards  night,  and  another  attempt 
brought  the  water  a  little  earlier,  hut  not  In 
sufficient  quantity  to  do  much  good,  tho 
greater  part  of  It  being  taken  up  by  the 
ditch.  The  failure  to  obtain  sufficient  water 
is  attributed  by  plaintiff  to  the  Inaufflcient 
size  of  the  pipe  by  which  the  water  Is  dis- 
charged from  the  reservoir  Into  the  ditch, 
and  to  a  perforated  hood  placed  over  the 
opp«  end  of  It,  and  a  hydrant  through  which 
H  is  discharged  at  the  lower  end.  The  quan- 
-  aty  of  water  ilBinc  npon  the  randt  and  flow^ 


Ing  Into  the  reservoir  was  found  by  measore* 
ment  to  be  38  mlnerB*  inches. 

The  ivincipal  question  In  the  case  InvolTes 
the  construction  of  the  covenant  In  the  deed 
from  Stoneman  to  Barrows  and  Fnrrey,  here- 
inbefore quoted,  and  is  directly  presented 
by  the  following  Instnietioi  i^rea  to  the 
jury:  "By  the  deed  of  Gecvge  Stoneman  to 
Barrows  and  Fnrrey,  said  Stoneman  agreed 
to  deliver  ftke  water  at  the  northern  line  of 
the  IS-acre  tract,  as  far  as  said  water  could 
be  brought  to  that  point  by  means  of  the 
ditch  then  extending  to  said  land.  By  this 
agreement  It  Is  incumbent  on  said  Stoneman 
and  his  successors  to  keep  said  ditch  in  rea- 
sonably good  repair."  We  think  the  court 
erred  In  this  Instruction  as  to  the  place  where 
the  water  Is  to  be  delivered,  and  as  to  the 
obligation  to  keep  the  ditch  in  repair,  though 
It  Is  conceded  that  the  same  duty  and  liabili- 
ty which  rested  npon  George  Stoneman  now 
rest  upon  Mrs.  Ston«nan,  who  has  sncceed- 
ed  to  his  estate  by  a  subsequent  grant,  and 
that  appellants'  contention  that  the  covenant 
was  personal,  and  did  not  run  with  the  land, 
and  become  obligatory  upon  Mrs.  Stoneman, 
cannot  be  sustained.  The  quantity  of  water 
granted  by  the  deed  Is  two-fortieths  of  aU 
the  water  rising  ui>on  the  ranch,  and  no 
more.  The  water  so  granted  was  Intended 
to  be  taken,  and,  except  as  to  the  water  pro- 
cured through  the  pipe  of  Mr.  Graves,  had 
been  taken,  through  the  ditch  above  men- 
tioned. The  two-fortieths  of  the  38  Inches 
rising  above  the  reservoir  Is  a  fraction  less 
than  2  Inches;  and,  as  a  loss  Is  necessarily 
sustained  In  conveying  water  through  an 
open  ditch.  If  defendant  is  required  to  de- 
liver that  quantllT  at  the  nmih  line  of  plain- 
tiff's land.  It  Is  evident  that  a  greater  pro- 
portion than  two-fortieths  must  be  used. 
What  such  excess  must  be  depends  upon  the 
character  of  the  soil  or  earth  In  which  the 
ditch  is  constructed,  the  care  taken  In  Ita 
preservation,  and  the  frequency  or  ronstancr 
of  Its  use.  The  testimony  of  Mr.  Purcell 
was  to  the  effect  that  in  a  ditch  kept  in  the 
best  condition  the  loss  was  equal  to  about 
26  per  cent;  while  the  effort  of  plaintiff  to 
procure  water  through  this  ditch  In  June, 
1801,  showed  almost  an  entire  loss.  In  this 
connection  It  may  be  noticed  that  the  grant, 
instead  of  designating  the  quantity  of  water 
In  inches,  specifles  the  proportion  of  the 
water  rising  on  the  ranch,  and  thus  strongly 
suggests,  If  It  does  not  positively  show,  that 
the  water  was  apportioned  to  the  entire 
ranch,  each  parcel  as  sold  taking  only  its 
proportion ;  and.  If  so,  the  loss  In  conveying 
the  water  to  the  different  portions  must  be 
borne  by  such  portions,  else  the  loss  must  be 
oome  by  the  defendants,  leaving  a  part  of 
the  land  remaining  In  their  ownership  with- 
out water,— a  result  that  could  not  have 
been  contemplated  or  intended.  This,  we 
think.  Is  conclusive  of  the  quantity  to  be 
delivered,  there  being  nothing  in  the  lan- 
guage «f  the  grant  inconsistent  with  it.  As 
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to  the  place  of  dellTeiy  it  also  has  a  material 
bearing.  It  will  be  observed  that  the  grant 
does  not  expressly  state  where  It  is  to  be 
delivered,  nor  how  the  quantity  is  to  be  as- 
certataed.  No  means  or  mode  of  measure* 
ment  was  provided  at  the  north  line  of 
plaintiff's  land,  nor  was  any  measurement 
at  that  place  ever  used,  so  ^  as  the  record 
shows.  It  was  to  be  taken  from  the  reser- 
voir. At  that  place  the  capacity  of  the  reser- 
voir, the  quantity  of  water  flowing,  and  the 
gate  by  which  it  was  discharged,  each  or 
all  together,  furnished  at  least  an  approx- 
imate mode  of  ascertainlDg  the  quantity,  and, 
in  the  absence  of  an  express  agreement  or 
manifest  intention  to  the  contrary,  it  must  be 
held  to  be  the  place  of  deUvery.  The  place 
of  delivery  b^ng  at  the  reservoir,  the  cove- 
nant was  that  Stoneman  would  "suffer  to 
flow  to  the  parties  of  the  second  part  •  *  * 
an  amount  of  water  equal  to  two-fortieths, 
•  *  *  BO  far  as  such  waters  can  be  brought 
to  the  nortbem  Une  •  •  •  by  the  present 
ditch,  or  by  such  further  ditch  as  the  party 
of  the  first  part  may  hereafter  construct." 
The  place  of  the  sale  and  delivery  of  the 
water  being  at  the  reservoir,  h^  was  the 
grant  of  an  easement  fen-  Its  conveyance  to 
plaintiff's  land,  through  which  the  grantor 
covenanted  he  would  "suffer  the  water  to 
flow"  over  bis  intervening  land.  The  grantee 
or  owner  of  the  easement  Is  bound  to  keep 
it  in  repair,  and  this  applies  as  well  to  water 
ditches  as  to  private  ways.  Quinlan  v. 
Noble.  75  Cal.  250,  17  Pac.  69;  Durfee  T. 
Garvey,  78  Cal.  546,  21  Pac.  302.  In  Pres- 
cott  V.  Williams,  6  Mete.  (Mass.)  429,  a  case 
cited  In  Durfee  y.  Oarvey,  supra,  it  was  said: 
"The  duty  of  making  repairs,  and  the  labor 
necessary  for  keeping  the  water  course  in  a 
state  fit  ft)r  use,  rests  wholly  upon  him  who 
claims  an  easement  on  his  n^hbor's  land; 
and,  as  a  general  rule,  easements  Impose 
no  obligation  upon  those  whose  lands  are 
thus  placed  In  serrltnde  to  do  anything." 
See,  also.  Godd.  Easem.  pp.  285,  448.  The 
owner  <tf  the  servient  estate  can  do  no  vol* 
imtary  act  to  destroy  or  imp^  the  easement, 
and  hence  the  grant  would  not  permit  the 
destruction  of  the  ditch  then  In  existence, 
unless  another  should  be  provided,  or  the 
grantee  should  obtain  the  water  from  the 
proposed  new  reservoir,  by  a  pipe  to  be  laid 
at  the  grantee's  expense.  The  fact  that  the 
grantor  was  using  this  ditch  at  tlie  date  of 
the  grant  could  not  of  Itself  impose  upon 
him  the  obligation  to  always  continne  its 
use,  and  the  grant  contained  no  expnaa  cove- 
nant that  he  would  do  so,  or  tbst  he  would 
keep  the  ditch  In  repair. 

As  to  Uie  change  made  by  defendant  from 
the  wooden  flnme  to  the  steel  pipe,  the  court 
correctly  charged  the  Jury  ttiat  she  was  not 
bound  to  maintain  predsdy  the  same  system 
of  dlsiAiarglng  the  water  ftom  the  reservoir; 
tint,  in  -ttie  view  we  have  taken  as  to  the  place 
of  delivery,  the  latter  part  of  the  tnatmctlon 
should  be  modified.   The  testimony  of  the 


en^neer  who  made  the  change  was  that 
the  area  of  the  pipe  is  00^  square  inches; 
that  the  former  dam  was  low,  and  at  the  time 
tihe  pipe  was  put  in  tlie  dam  was  raised  "pret- 
ty near  five  feet;"  and  that,  with  a  full  res- 
ervoir, the  outlet  &id  of  the  pipe  would  dis- 
charge 206  miners'  inches,  and  that  the  ca- 
pacity of  the  ditch  Is  about  160  miners'  inch- 
es,  and  that  the  pipe  would  carry  the  full 
fiow  of  the  water  (Otat  Is,  the  full  flow  of 
the  water  as  It  rose  in  the  cafion)  when  the 
pipe  was  just  covered,  and,  as  the  head  was 
raised,  the  discharge  would  be  increased. 
Whatever  an  "augmented  head"  or  an  "aug- 
mented flow"  may  be  held  to  be,  as  applied 
to  this  case,  we  think  that  It  must  at  least 
be  limited  by  the  capacity  of  the  ditch;  and 
by  that  we  mean  the  capacity  of  the  ditch 
to  carry  the  water  at  the  upper  part  of  it, 
and  before  it  is  diminished  by  seepage.  If, 
therefore,  the  steel  pipe  wlilch  replaced  the 
wooden  flume  Is  capable  of  supplying  Uie 
capacity  of  the  ditch  at  or  near  the  head, 
certainly  no  more  can  be  required  of  the  de- 
fendants; and  the  duty  rests  upon  tlie  plain- 
tiff to  put  and  keep  tbe  ditch  In  such 
conditlmi  that  it  will  convey  the  water  his 
needs  require,  or  adopt  some  other  mode  of 
conveying  it.  A  simple  calculation  will  show 
the  quantity  of  water  to  which  the  plaintiff 
is  entlfled.  The  deed  requires  that  he  shall 
have  it  at  least  once  In  every  10  days.  The 
entire  flow  Is  88  inches.  If  the  entire  flow 
for  10  days  were  accumulated,  it  would  equal 
880  Inches  for  1  day.  Hie  two-fortieths,  or 
one-twentieth,  of  that  is  19  inches  constant 
flow  for  24  hours,  to  which  quantity  the  plaln- 
tltt  is  oitltled;  ot,  if  dellTered  in  12  hours, 
it  would  be  88  inches,  or  the  natural  fiow  of 
the  water  ttdng  In  tlie  cafion  tot  12  hours 
In  each  10  days. 

Whether  ihe  hydrant  attached  to  tiie  lower 
end  of  the  pipe  Is  of  sufllcient  capacity  to 
discharge  that  quantity  of  water  In  13  hours 
or  less,  is  a  question  of  fact  irtiich  oni^t  to 
be  capable  of  exact  ascertainment  ^e  tes- 
timony of  Bfr.  PurceU,  the  engineer  who  pat 
in  the  pipe  and  hydrant,  based  upon  caleolih 
tlon,  and  not  upon  actual  measurement  of 
the  water  discharged,  would  tend  to  lAiow 
that  the  dlsdiarge,  when  the  reservoir  was 
full,  was  largely  in  excess  of  88  miners'  Inch- 
es,  and  equal  to  the  capacity  of  the  ditch; 
while  the  plaintiff  contends  that  the  quantity 
discharged  was  much  less  than  fOTmerly. 
While  tbe  manner  in  which  the  water  ww 
fwmerly  d^Uvered  may  be  condnslTe  of  tbe 
question  as  to  plalntUTs  right  to  receive  the 
water  in  an  augmented  head  instead  of  a 
continuous  flow  of  two-frartlefhs,  it  is  not 
coDclu^ve  of  the  extent  of  the  augmented 
flow;  but  tiie  covenant  mut  have  a  reason-, 
able  construction,  idnce  the  plaintiff's  right 
Is  not  based  upon  ^«scription,  but  upon  a 
written  contract,  which  requires  12ie  water 
to  be  dellvra«d  "at  least  once  In  ten  days;** 
but,  while  the  covmant  does  flx  a  Umtt  to 
the  quanti^  that  can  be  used  every  10  days, 
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It  does  not  deterndne.  In  terms,  whetiier  tbaX 
quantil7  shall  be  discharged  in  24  hours,  oc 
In  12,  w  In  any  less  number  of  hours.  All 
that  can  be  said,  as  an  abstract  proposition 
of  law,  Is  Oat  it  should  be  discharged  la  such 
Tfdume  that,  the  ditch  being  in  good  condi- 
tion, it  will  give  the  plaintiff  a  reasonable 
use  of  the  wator;  not,  howeTO:,  In  such  vol- 
ume as  a  larger  ditch  would  cany,  nor  such 
as  might  be  used  by  a  large  force  of  men 
distributing  it,  nor  yet  requiring  a  larger  flow 
to  compensate  for  the  loss  of  water  by  lea- 
son  of  the  ditch  not  being  In  proper  condi- 
tion. Hie  evidence  shows,  we  think,  that  the 
ditch,  at  the  times  the  plaintiff  attempted  to 
use  it,  was  In  bad  condition;  and,  if  the  fall- 
nre  to  obtain  sufBclent  wator  for  Irrigation 
was  fairly  attributable  to  12iat  cause,  tbe 
plaintiff  was  not  entitled  to  recover. 

The  amendment  to  the  complaint  was  with- 
in the  dlsoetloa  of  the  court,  and  did  not 
prejudice  the  defendants,  and  their  motion 
tor  a  nonsDlt  was  properly  overruled,  inas- 
much as  there  was  evidence  tending  to  show 
that  the  means  of  discharging  the  waitw 
from  the  reservoir  Into  the  ditch  was  inad- 
equate. The  plaintiff  was  not  required  to 
elect  upon  which  count  he  would  proceed, 
and  the  ruling  of  the  court  thereon  was  ri^t, 
and  evldMice  was  properly  received  under 
paragraph  6  of  the  complaint 

The  remaining  speciflcations  of  aror,  so 
far  as  the  same  are  Important  or  lUiely  to 
arise  upon  a  new  trial,  are  sufficiently  no- 
ticed and  controlled  by  ihe  general  discus- 
sion of  the  controlling  questions  in  the  case. 
We  think  the  judgm«it  and  (»rd»  appealed 
from  should  be  reversed,  and  a  new  trial 
granted. 

We  concur:  TEMPLE,  C;  BELCHEH,  0- 

PER  CURIAM.  For  the  reasons  given  in 
the  foreiroing  opinion,  tlie  Judgment  and  order 
appealed  from  are  reversed,  and  a  new  trial 
granted. 
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PEllKINS  V.  SUPERIOR  COURT  OP  FRES- 
NO COUNTY.   (\o.  15,711.) 
(Supreme  Court  of  California.    Sept.  10,  18»1.) 
Appeal  from  JrsTicE— Fiu:cg  of  Bosd. 
An  appeal  will  not  be  dismissed  because 
the  bond  was  not  filed  within  30  days  after  the 
rendition  of  the  judgment  by  a  juBtice  of  the 
peace,  if  the  bond  was  delivered  and  left  at 
the  office  of  the  justice,  but  was  not  reeeiTPd 
or  marked  "Filed"  by  him  until  2  days  after  the 
30  days. 

In  bank. 

Petition  by  one  Perkins  for  a  writ  of  prohi- 
bition against  the  superior  court  of  Fresno 
county  to  prev^t  proceedings  on  appeaL 
Writ  denied. 

Wnrlow  &  Hargrove  and  Wm.  Grant,  for 
petitioner.    Miles  Wallace,  for  respondent. 

BBATTX',  O.  3.  The  petitioner  moved  the 
snperlOT  court  to  dismiss  the  appeul  f^om 


a  Juds^oat  rendoed  In  his  favor  by  a  Jus- 
tice of  the  peace.  The  ground  of  the  motion 
was  that  the  undertaking  on  appeal  had  not 
been  filed  within  30  days  after  rendition  and 
entry  of  the  Judgment.  The  superior  court 
denied  the  motion,  and  this  Is  a  petition  for 
a  writ  to  prohibit  farther  proceedings  upon 
the  appeal.  It  appears  from  the  allegations 
of  the  petition  that  ample  evidrace  was  lul- 
duced  at  the  hearing  of  the  motion  to  war- 
rant the  superior  court  In  finding  thai  the 
undertaking  was  deliv^ed  and  left  at  the 
office  of  the  Justice  of  the  peace  within  the 
80  days,  and  that  It  was  not  received  by  bim, 
or  marked  "Filed,"  until  two  days  after  that 
time  because  of  his  absence  ftom  hla  oOca 
and  from  the  county.  It  this  was  tbe  case 
the  superior  court  has  Jurisdiction  of  the  ap- 
peal  Writ  denied. 

We  GOncnr:  H^FARLAND,  J.;  GA- 
ROniTB,  J.;  FITZOBRAIJ),  JT. 

DD  HAVEN.  J.:  I  concur  tn  the  Judgment 


104  Cal.  » 

SAN  LUIS  OBISPO  COUNTY  v.  FEINTS  et 

al.    (No.  19,426.) 
(Supreme  Court  of  Callfomia.   Sept.  10,  ISOi.) 
FoLii  Tax  —  Cohpbhsatiok  fob  Collbctiox  — 

KlOBTS  or  COUHTT  ASSESSOB— CuMPENSA.TtOK— • 
iHaBBABB  DDBIKO  Tbbm. 

1.  Const  art  13.  8  12,  provides  that  the 
state  poll  tax  "shall  be  paid  into  the  state 
school  fund."  C<«ist  art.  »,  §  9,  provides  that 
the  "entire  revenue  derived  frc«n  tbe  state 
school  fund  shall  be  applied  exclusively  to  the 
8ui>port  of  primary  and  grammar  schools." 
Held,  that  the  word  "esdusively"  confines  the 
use  of  school  funds  to  the  grammar  and  primary 
schools,  to  the  exclusion  of  other  schoois  men- 
tioned in  the  same  section,  and  does  not  fort>id 
the  use  of  any  of  the  poll  tax  to  pay  the  ex- 
penses of  its  collection. 

2.  Pol.  Code.  §  3S62,provldlng  that  "the  as- 
sessor for  services  in  the  collection  of  poll 
taxes  shall  receive  the  sum  of  15%,"  and  section 
1857,  providing  that  no  assessor  shall  receive 
pay  for  coUectinc  or  tumdline  school  m(Hiey, 
"raovided  that  said  assessor  shall  rective  15% 
of  the  collections  l^^himof  poll  taxes,** are  notin 
conSict  with  Const  art  1%  1 12,  which  provides 
that  tbe  poll  tax  "shall  be  paid  Into  uie  state 
Bdhool  fund." 

3.  Act  March  31, 18&1, 1  216.  allows  county 
assessors  compcnsatitKi  for  the  collection  of  poll 
taxes,  and,  as  the  last  expression  of  the  le^ns- 
lative  will,  controls  all  former  legislation  on  the 
subject,  and  renders  nngatory  the  effect  of  the 
act  of  March  10,  1891,  so  far  as  It  requires  the 
assessor  to  pay  all  fees  for  sMvices  to  the 
county  treasurer. 

4.  Pol.  Code,  3  2652,  aathorized  the  levy  of 
a  poll  tax  for  rood  purposes,  and  allowed  the 
road  overseer  16  per  cent  for  collecting  it.  St 
1K)1,  p.  478,  transferred  the  duty  of  collecting 
the  tax  to  the  conntr  assessor.  Hdd,  that  the 
latter  statute,  thougn  passed  during  tbe  tana 
of  office  of  an  assessor,  ^d  not  conflict  with 
Const,  art,  11,  S  9,  which  prohibits  any  in- 
crease of  eompensatiMi  to  county  officers  during 
their  term  of  of&ce,  ainoe  it  merely  allowed  the 
previously  established  percentage  for  the  oollec- 
tiou  of  i>oll  taxes,  and  increased  the  assessor's 
wi>ric  in  the  proportlou  In  which  It  Increased  his 
pay. 
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In  baift.  Appeiil  from  superior  court,  San 
JMm  OUsipo  county;  V.  A.  Qregg.  Jndge. 

Action  by  San  Luis  Obispo  county  against 
jr.  M.  Felts  and  others,  suretlee  on  bis  bond, 
to  recoTcr  certain  percentages  of  the  poll 
tax  -withheld  as  compensation  tor  collection. 
JTudgment  tor  plaintiff,  and  defendants  ap- 
peaL  BeTersed. 

B.  P.  Unantpt  and  WUcoxtoi  ft  Bouldln, 
for  f^ppdlants.  F.  A.  Bfflm,  for  respondent 
H.  a  Binon.  Blst  Atty.,  amicus  corlae. 
Dadl^  ft  Bn^  amicus  curiae,  fiv  assessws 
of  seven  other  connuea,  H.  A.  Barclar*  tot 
Los  Angeles  assessor. 

BBATTT,  O.  J.  This  Is  an  actl(m  brought 
by  the  county  against  the  county  assess- 
or  and  his  sureties  to  recover  the  amonnt 
of  certain  percentages  of  persoiml  proper- 
ty taxes,  and  of  the  state  and  road  poll 
taxes,  claimed  and  withheld  by  him  as  his 
legal  compensation  for  making  the  collec- 
tions Tbe  c<Hnplaint  ccNatalns  tbree  counts, 
-^e  first,  for  $350,  bdng  6  s>«  cent,  of 
tile  peraonal  jwoperty  tax;  the  second,  for 
98S0,  bring  16  p«  cent  of  the  state  poll 
tax;  ud  the  third,  for  9310.  being  15  per 
cent  of  the  road  poll  taxes.  On  tbe  first 
cause  of  aictloa  the  siqterlw  court  gare  Jndg* 
ment  for  I3ie  defradants.  On  the  second  and 
Olrd  causes  of  aefloa  the  Judgment  was  in 
favor  of  the  plalntUC,  and  from  this  part  of 
tbe  Judgment  tbe  defendants  appeal.  In 
snppMi:  of  their  appeal  the  defendants  dte 
TarkniB  prorisioos  oi  tiie  Political  Code  and 
the  county  goTmrniait  law,  wUob  dearly 
authorise  the  assessor  to  retain  as  his  com- 
pensation for  his  serrices  15  per  cent  of  all 
poll  taxes  collected  by  him;  but  the  respond- 
ent contends  fliat,  as  to  the  state  poll  tax, 
all  these  prorlslcms  are  In  conflict  vllb  the 
mandate  of  the  consUtatlon  whleb  appcoprl- 
stes  that  tax  exclusively  to  the  support  of  tbe 
public  schools;  and,  with  respect  to  tbe  road 
poll  tax,  Ibe  contention  is  that  no  law  in  ex- 
istence prior  to  the  electi(Hi  of  this  assessor 
save  him  the  coUectlon  of  the  road  poll  tax, 
and  to  allow  htm  a  percentage  for  collecting 
It  under  a  law  passed  subsequent  to  his  Sec- 
tion would  be  ta  Increase  his  compensation 
otrntrary  to  tbe  Inhibition  of  tbe  constitution  - 
against  any  Increase  ct  the  compensation  of 
pnHtc  otRcm  after  thefr  eleotlon.  The  first 
section  of  the  constitution  cited  by  counsel  fOr 
respondent  In  support  of  Its  contention  Is 
section  12  of  artide  13,  which  reads  as  fol- 
lows: "The  legislature  shall  provide  for  tbe 
levy  and  collection  of  an  annual  poll  tax  of 
not  less  than  two  dollars  on  every  male  in- 
baUtottt  0^  this  state  over  twenty-one  and  uu- 
iee  sixty  years  of  age,  exc^  panx>«^  Idiots, 
Insane  persons,  and  Indians  not  taxed.  Said 
tax  Shan  be  paid  Into  the  state  school  fund." 
In  connection  with  this  they  also  cite  section 
6  of  article  9,  which  reads  as  follows:  "Tbe 
public  BdHxd  system  shall  Include  primary 
and  grammar  schools,  and  such  high  schools. 


evening  schocJs,  normal  schools  and  tech- 
nical schools  as  may  be  eetablislied  by  the 
legislature,  or  by  municipal  or  district  au- 
thority; but  the  entire  revenue  derived  from 
the  state  school  fund  and  tbe  state  acbool  tax 
shall  be  applied  exclusively  to  the  support  of 
primary  and  grammar  schools." 

It  is  upon  the  lost  clause  of  tbe  latter  sec- 
tion that  particular  reliance  Is  placed,  and  es- 
pecially the  word  "cxduslvely,"  therein  con- 
tained, which.  It  is  contended,  clearly  evinces 
an  intentiMi  on  tbe  part  of  the  frames  of  tbe 
oonstltution  that  no  part  of  the  proceeds  of 
the  state  poll  tax  shall  ever  be  diverted  to  Ibe 
payment  of  the  expense  of  collecting  it  We 
think,  however,  that  the  whcde  f<»ce  of  this 
word  Is  directed  to  tbe  point  that  the  state 
sohof^  funds  must  only  be  applied  to  the  sutn 
port  of  primary  and  grammar  schools  to  the 
exclusion  of  tiie  other  classes  of  schocdi 
which  may  be  established  by  the  legislator^ 
oc  by  mnnldipal  or  district  autboiity.  If 
we  are  right  In  this  view,  the  only  remaining 
question  is  whether  the  statutes  referred  to 
are  In  ccofllct  with  section  12  at  article  13. 
The  question.  In  other  words,  la  whether,  by 
that  section,  the  leglslatnre  is  dexs^ved  of  the 
power  to  make  the  poll  taxes  pay  the  ex- 
pense of  their  own  collection? 

As  bearing  upon  this  question.  It  Is  mate- 
rial to  note  the  fact  that  from  tiie  very  be- 
ginning of  legislation  in  Oallfwnia,  until  the 
adoption  of  tbe  itreaent  constltntloii,  the  coir 
lecton  of  pcdl  taxes  were  alwo^  antboc^ 
laed  to  retain  a  percental  of  tbdr  collec- 
tions OS  compensation  for  their  servloes. 
The  varlops  statutory  provIsIODS  on  this  sub- 
ject are  dted  in  the  brlelto  at  counsd,  Imt 
we  deem  it  sufficient  Ui  tUls  place  to  refo' 
only  to  sections  3839,  3862,  and  1857  at  tbe 
Pdltioal  Gode^  as  they  existed  from  Its  adc^- 
tlon  Id  1872  up  to  the  adoption  of  tbe  ooo- 
stltotb^  in  lfi79,  in  which  the  substance  of 
the  earlier  statutes  la  embodied.  It  is  mato- 
rlal,  we  say,  to  note  this  unlfoim  course  of 
les^slatlon,  because  1h»  framers  of  the  new 
constitution  must  be  presumed  to  have  been 
familiar  witb  It;  and  we  are  tiieretore  en- 
titled to  ecpect  that  If  tb^  Intoided  to  effect 
a  radical  change  to  tbe  system,  thdr  puipose 
will  be  found  plainly  and  unequivocally  ex- 
pressed. We  do  not  however,  see  anything 
in  dthw  of  the  sections  of  the  constltotlan 
above  referred  to.  or  In  both. combined,  which 
clearly  derives  tbe  l^slatime  of  tbe  power 
to  make  the  p(dl  taxes  pv  the  expense  of  col- 
lection. It  Is  fair  and  reaaonaUe  and  Just 
that  they  should  be  diarged  with  snch  coc- 
■  pense,  and  Indeed  the  fact  that  tb^  are  ex- 
clusively a  state  tax  makes  It  pecuUarly  ap- 
propriate that  the  ag^ta  for  their  oollection 
should  be  compensated  by  a  percentage  of 
their  collection,  rather  than  oat  of  the  salary 
or  general  funds  of  the  counties.  The  fact 
that  the  legislature  might  abuse  tbe  powwr 
claimed  Is  no  argument  against  Its  existence. 
Uost  if  not  all  of  the  unquestioned  powers  of 
tho  Ifli^tnre  axe  capable  at  being  abuwd. 
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bnt  there  1b  no  presumption  that  they  will 
be;  and,  as  to  this  particular  matter,  no 
change  has  been  made  in  the  mle  that  had 
existed  for  nearly  30  years  before  the  adop- 
tion of  the  present  constltntlon,  and  which 
has  scarcely  been  questioned  during  the  15 
years  that  have  since  elapsed.  Independent 
of  auQiority,  we  should  feel  little  hesitation 
In  holding  upon  these  grounds  that  the  law 
In  question  here  Is  entirely  consistent  with 
the  constitution,  and  this  oondusion  fs  only 
strengthened  by  reference  to  the  cases  decid- 
ed in  other  states  having  similar  constitution- 
al provisions.  Besides  the  cases  In  which  it 
has  been  held  that  It  Is  only  Just  that  every 
tax  should  bear  the  necessary  expense  of  Its 
cdlection,  the  case  of  Shaver  t.  Robinson,  59 
Ala.  195,  Is  direct^  in  point,  and  dearly  sus- 
tains the  validity  of  this  law.  State  Don- 
nelly, 20  Ner.  214.  10  Pac.  <I80.  involTes  the 
same  principle,  and  Is  decfd^  the  same  way. 
And,  while  It  appnrs  that  aerextl  other 
states  have  similar  constitutional  provislonfl 
and  similar  lee^61atlonf  the  validity  of  sneb 
legislation  does  not  seem  to  Imve  been  qnes- 
tioned.  Hie  case  cited  and  rdled  np<m  by 
the  resiKntdent  ai^  by  the  learned  Jodge  of 
the  superior  court  as  sustaining  a  contrary 
view  wlU  be  found,  cn.  careful  eramlnatlon, 
to  Involve  no  constltntlonal  question,  bnt  to 
have  been  decided  altogether  upon  a  ocmstroo' 
tlon  of  tlie  statutes  ot  Indiana,  by  irtUch  it 
was  expressly  provided  that  the  fees  at  fa- 
cers for  collecting,  managing,  and  disbursing 
the  tuition  fond  shonld  be  paid  by  the  oonn- 
tles.  State  v.  Oommlssloners  of  St  Joseph 
Co.,  90  Ind.  862.  Our  oonclurion  Is  that  the 
statutes  In  question  are  not  In  otmfllct  with 
sectiim  12  of  article  18  of  12ie  c<»istltntion. 

Bat  counsd  for  respnident  farther  ccmtends 
that  the  only  law  imder  whltib  Felts  can  claim 
a  percentage  of  poll  taxes  was  passed  after 
his  dectimiv  and  therefore  It  is,  as  to  him, 
Inpp^ttve,  by  reason  of  section  9  of  article 
11  of  the  constltation,  which  prohibits  any 
Increase  of  compensatitm  of  oounty  oSlcm 
after  their  tiectl<m,  or  during  thdr  term  of 
office.  His  argument  Is  that  the  emictment 
at  section  4384  of  tbe  Political  Oode,  on 
Mardi  10,  1891,  and  subseqoent  to  the  elec- 
tion of  FdltB,  operated  a  repeal  by  implica- 
tion at  the  various  statutory  provt^ons  then 
In  toece  allowing  compensation  for  eidleot- 
ing  pan  taxes,  and  that  Fdts  can  claim  notn- 
Ing  under  the  law  thereafter  enacted.  We 
think  it  very  doabtfol.  In  the  first  place, 
whether  there  Is  any  such  necessary  conflict 
between  the  t«ins  of  secti<m  4384  of  the  Po- 
litical Code  and  the  laws  In  question  as  to 
operate  a  repeal  by  Impllcatira;  but,  assum- 
ing that  there  was  such  direct  conflict  that 
both  could  not  operate  t<^etiier,  no  repeal 
took  place,  because  the  amendment  to  the 
Code  did  not  take  effect  until  60  days  after 
'  Its  passage,  hefcre  which  time  the  county 
government  law  had  been  passed,  and  took 
effect  March  31, 1891.  St  1S91.  p.  295.  This 
•  was  the  last  exprcsdon  of  tKe  legUdative  wUl, 


and  must  prevail  (Goodwin  v.  But^ey.  54 
Cal.  2%),  and  it  allows  the  comp«isation 
claimed.  See  section  216.  For  these  rea- 
sons, we  c<Hidnde  that  the  mp^or  court 
erred  In  Its  judgment  as  to  tbe  pwcentase  ot 
state  poll  taxea 

As  to  the  road  poll  tax.  that  is  a  tax  col- 
lected under  tlie  law,  and  iK>t,  as  assumed 
in  respondent's  argument,  by  virtue  of  tiie 
county  ordinance  passed  subsequent  to  the 
election  of  Felts.  By  section  2652  of  tbe 
FoliUcal  Code  the  superrlsoTB  of  each  county 
are  authorized  to  levy  a  poll  tax  not  exceed- 
ing three  dollars;  and  by  the  same  law  the 
road  overseer,  when  charged  with  the  duty 
of  making  tbe  collection,  was  allowed  15  per 
cent  of  the  amount  coUected  for  his  services. 
Section  2654.  By  an  amendment  to  section 
2002,  which  took  effect  in  January,  1888,  the 
duty  ot  odleottng  this  tax  was  trangferred  to 
the  connty  nsspssor  (St  1881,  p.  478);  and  tt 
was  no  Increase  at  Us  compensation,  wlttaln 
the  smse  of  omstttotlai,  to  allow  Idm 
for  those  collections  tbe  prevloosly  eotab- 
lished  percentage  for  the  collecthm  of  all 
poll  taxes.  In  other  Words,  If  a  law  to  In  ex- 
istence at  the  time  on  offleer  Is  elected,  whldi 
gives  him  a  certain  compensaticm  for  per- 
forming a  certain  servloe,  It  Is  no  violation 
ct  tiie  cmstitntlon  to  pass  a  snbseqaent  law, 
under  wfaleb  be  la  compelled  to  pertann  tbe 
same  sorvloe  oftener  than  before  for,  al- 
though  the  gross  income  of  the  office  may 
thus  be  increased,  the  compensation  of  the 
officer  has  not  been  increased.  In  the  sense  of 
the  constitution.  The  rule  is  the  same,  first 
and  last  1.  a.  a  certain  sum  for  a  cololn 
servlcer-cmnpensation  in  propwtion  to  duty, 
-the  v^  mle  wblob  It  was  tbe  design  of 
tiie  constitnti<m  to  estaUlsh.  The  part  of 
the  Judgment  applied  from  la  reversed. 

We  concur:  McFARTJLND.  J.;  HARRI- 
SON, J.;  FITZaERAU),  J.;  DB  HAVEN,  J. 


IM  Cal.  or 

ROBERTS  V.  OEBHART  et  al.   (No.  19.39a) 

(Supreme  Court  of  California.   Sept  12,  1894.) 

PDB1.1C  Lands— Sei^bctios  bt  State —Affroval 
BT  Sbcsbtart  or  Iittekiob. 

1.  Where  the  selection  of  land  by  a  state 
In  lieu  of  other  land  has  uever  been  atH^roved  by 
the  secretary  of  tbe  interior,  a  purchaser  from 
the  state  has  no  equity  as  against  one  who  hcdds 
a  patent  for  the  lands,  though  issued  with  no- 
tice of  his  prior  claim. 

2.  The  decision  of  the  land  commissioner  in 
vacating  a  selection  of  land  made  In  Ilea  of 
other  land  by  a  state  is  final  where  the  state 
does  Dot  appeal,  though  the  reason  assigned  tor 
such  order  is  insufficient. 

3.  Where  the  porchaaer  of  lands  selected  in 
lien  of  other  land  by  a  state  has  notice  of  an 
order  vacating  the  selection,  and  fails  to  appeal 
therefrom,  bnt  permits  another  to  perfect  a 
homestead  claim  to  the  land,  such  laches  vrUl 
bar  him  from  any  relief. 

Department  2.  Appeal  from  superior  court, 
San  Bernardino  county;  George  B.  Otto, 
Judge.  ^  . 
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Action  by  Nathan  P.  Bolwrts  acainst  Siier- 
man  W.  Gebbart  and  otbers.  From  a  Judg- 
ment for  defendants*  and  tram  an  order  over^ 
rulius  a  motion  for  a  new  trial,  plaintiff  ap- 
peals. AfOrmed. 

Jobn  D.  Pope  and  D.  K.  Trask,  for  appel- 
lant Solfe  &  Bolfe  and  Goodc^  &  Leon- 
ard, for  respondents. 

XtE  HAVEN,  J.  The  state  of  California, 
on  May  16,  upon  the  application  of 

the  plaintiff,  filed  wltih  the  register  of  the 
proper  United  States  land  office  its  selection 
of  ttae  land  described  in  the  complaint  In 
lien  of  a  portion  of  a  certain  tbirty-slxtli 

.section.  This  selectloa  was  aniroTed  by 
the  register  of  the  United  States  land  office, 
and  on  Jnly  2S,  1886.  the  state  issued  to  the 
plaintiff  a  certificate  of  purchase  of  said  land. 
On  July  16,  1S8S.  the  commissioner  of  tbe 
general  laud  office  canceled  the  state's  selec- 
tion, gtring  as  his  reason  for  such  action  that 
the  land  in  lieu  of  which  the  selection  was 
made  bad  already  serred  as  the  basis  of  a 
Iffior  selection  by  the  state,  and  on  the  23d 
of  the  same  month  the  state  was  notified  of 
such  cancellation.  No  appeal  was  eyer  tak- 
en from  this  ruling  of  the  commissioner.  On 
July  28,  1886,  the  defendant  Gebhart  was  al- 
lowed to  enter  the  same  land  as  a  homestead 
entry  under  the  laws  of  the  United  States, 
and  on  September  22. 1887,  he  was  permitted 
to  commute  bla  homestead  entry,  and  to 
make  final  proof  and  payment  for  the  land. 
It  tarViec  appears  that  in  September,  1888. 
the  commissioner  of  the  general  land  office 
discovered  that  the  order  of  July  16,  1885, 
canceling  the  selection  made  by  the  state, 
was  based  upon  a  mistake  of  tact,  and  said 
order  of  cancellation  was  thereupon  rescind- 
ed, and  the  state's  selection  reinstated  upon 
the  records  of  the  general  land  office.  The 
discoTery  of  this  mistake  seems  to  have  been 
induced  by  a  letter  written  to  the  commis- 
sioner by  the  attorney  for  the  plaintiff  some 
time  after  the  month  of  August.  1886.  No- 
rember  11,  1890,  the  commissioner  again 
ruled  that  tibe  state's  selection  must  be  can- 
celed because  of  the  fact  that  the  entry  of 
the  defendant  Gebhart  had  been  perfected 
after  the  former  cancellation  of  such  selec- 
tion, and  before  the  order  for  its  reinstate- 
ment Upon  an  appeal  bereflrom,  taken 
the  plaintiff  to  the  secretary  of  the  Intai(V, 
this  latter  decision  of  the  commlsslonear  of 
the  general  land  t^ce  was  affirmed,  and 
thereafter  the  United  States  Issued  to  the 
defendant  Gebhart  Its  patent  for  the  land  In 
oontroTmQT.  The  plaintiff  seeks  by  this  ac- 
tion to  obtain  a  Judgment  and  decree  that  he 
is  the  equitable  owner  of  the  land,  and  that 

.  the  defendant  Gebhart  holds  the  legal  title 
thereto  In  trust  for  him.  and  that  the  other 
defendants,  claiming  under  defendant  Geb- 
hart as  mortgagees,  accented  their  mortgages 
with  notice  of  plaintiff's  equitable  right  to  the 
land*  Tbo  defendants  recpyned  Judgment  in 


the  superior  court,  and  the  plaintiff  appeals. 

1.  It  is  argued  in  behalf  of  plaintiff  that 
one  who  first  Initiates  iffoceedLugs  to  acquire 
the  legal  tiUe  to  public  land  has  the  superlw 
right  thereto.  If  be  does  or  offers  to  do 
all  that  the  law  requii-es  of  him  in  order  to 
entitle  him  to  a  patent  therefor;  and  if,  by 
the  wrong  or  mistake  of  the  officers  of  the 
land  d^>artment,  he  falls  to  secure  the  legal 
title  from  the  government  and  a  patent  la 
issued  to  anoth^,  with  notice  of  his  prior 
rights,  a  court  of  equity  will,  under  such 
circumstances,  protect  the  first  applicant  by 
decreeing  that  the  person  who  has  thus 
taken  the  legal  title  conveyed  by  the  patent 
holds  such  title  in  trust  for  him  who  was 
first  In  time  In  the  commencement  of  pro- 
ceedings to  acquire  such  title.  There  is 
abundant  authority  for  this  proposition.  Ly- 
tie  T.  Arkansas,  9  How.  314;  Buckley  t. 
Howe.  86  Gal.  596,  26  Fac.  132;  Lindsay  r. 
Hawes,  2  Black.  654;  Johnson  v.  Towsley, 
13  Wall.  72;  Shepley  t.  Cowan,  91  U.  S.  330. 
But  we  are  of  the  opinion  that  the  facts  of 
this  case  are  not  such  as  to  entitle  the  plain- 
tiff to  Invoke  this  equitable  rule.  In  the  first 
place,  the  selection  made  by  the  state  upcm 
application  of  the  plaintiff  was  not  approved 
by  the  secretary  of  the  interior,  and  there- 
fore such  attempted  selection  did  not  give 
to  the  state  any  legal  or  equitable  right  to 
the  land  therein  described.  In  the  case  of 
Buhne  v.  Cbism.  48  CaL  471,  this  court.  In 
passing  t^n  the  effect  of  such  a  sdection, 
and  the  necessity  for  Its  approval  by  the 
secretary  of  the  interior,  said:  "We  think 
the  approval  of  the  secretary  of  the  interior 
was  essential  to  a  valid  selection  and  loca- 
tion by  the  state;  and  that  it  was  Incumbent 
on  the  plaintiff  to  show  affirmatively  that  he 
had  approved  it  The  act  of  March  3.  1853, 
provides  In  terms  that  the  selection  shaU  be 
subject  to  his  approval,  and  we  have  no 
authority  to  dispense  with  it  This  condition 
was  doubtless  Inserted  for  the  reason  that  in 
the  opinion  of  the  bluest  officer  of  the  land 
department  the  land  might  be  required  in 
the  future  for  public  uses;  and  It  was  In- 
tended that  he  should  exercise  his  judgment 
In  the  premises  before  the  selection  should 
be  valid."  It  Is  true  the  question  In  that 
case  r^ted  to  the  legal  title  of  the  land 
there  In  controversy,  but  the  reasoning  of 
the  court  will  go  far  to  support  the  position 
that  such  a  selection,  when  the  secretary  of 
the  Interior  has  acted  upon  and  refused  to 
approve  it,  does  not  confer  even  an  equitable 
right  upon  the  state,  or  upon  one  nigimiTtg 
under  it  such  as  would  authorize  or  Justify 
a  court  of  equity  in  reviewing  the  grounds 
or  basis  for  such  refusal.  It  is  the  consent 
of  the  United  States,  as  manifested  by  the 
apiHTOval  of  the  secretary  of  the  interior, 
which  gives  legal  efficacy  to  the  application 
or  s^ection  made  by  the  state;  and  without 
such  apEHWval  neither  the  state  nor  Its  gran- 
tee Is  In  a  posidon  to  call  in  question  any 
fntnre  disposition  wbldi  the  ^i^ted  States 
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may  make  of  the  land  embraced  In  the  at- 
tempted selection.  In  Wisconsin  Cent.  K. 
Co.  y.  Price  Co.,  133  U.  S.  49G,  10  Sup.  Ct. 
341,— «  case  In  which  the  question  of  title  to 
a  selection  of  Hen  land  under  a  grant  made 
to  the  state  by  congress  to  aid  la  construct- 
ing a  railroad  was  Involved,  the  act  making 
tbe  grant  requiring  the  selection  to  be  ap- 
proved by  the  secretary  of  the  interior,— the 
court  held:  "The  act  of  the  secretary  of  the 
Int^or  in  approving  the  selection  of  indem- 
nity lands  by  a  ralh'oad  land  grant  company 
to  sapply  deflciencles  in  selections  within  the 
place  limits  Is  Judicial,  and  until  it  is  done 
the  company  has  no  equitable  right  In  the 
selected  tracts;  and  this  rule  Is  not  affected 
by  the  fact  that  such  a  refusal  was  given 
vtnUer  a  mistake  of  law,  and  was  sabse- 
quently  withdrawn,  and  an  assent  given." 
The  above  quotation  is  taken  ftom  the  sylla- 
bus, but  it  correctly  states  the  decision  of 
the  court  upon  the  point;  and  the  court,  In 
the  course  of  its  opinion,  uses  this  language, 
which  ia  entirely  applicable  here:  "The  ap- 
proval  of  the  secretary  was  essential  to  the 
^cacy  of  the  selections,  and  to  give  to  the 
company  any  tlUe  to  the  lands  selected.  His 
action  in  that  matter  was  not  ministerial, 
but  Judicial.  He  was  required  to  determine. 
In  the  first  place,  whether  there  were  any 
deficiencies  in  the  land  granted  to  the  com- 
pany, which  were  to  be  supplied  from  In- 
demnity lands;  and.  In  the  second  plai^, 
whether  the  particular  Indemnity  lands  se> 
lected  could  be  properly  taken  for  those  de- 
ficiencies. In  order  to  readi  a  proper  oon- 
<dusion  on  these  two  questions,  be  had  also 
to  Inquire  and  determine  whether  any  of  the 
lands  In  the  place  limits  had  been  previously 
disposed  of  by  the  govomment,  or  whether 
any  pre-emption  or  homestead  rights  had 
attached  before  the  line  of  the  road  was  defi- 
nitely fixed.  •  *  •  Until  the  selections 
were  approved,  there  were  no  selections  in 
fact,  only  preliminary  proceedings  taken  for 
that  piui)ose,  and  the  Indemnity  lands  re- 
mained unaffected  In  their  title." 

2.  But,  even  if  It  should  be  conceded  that 
the  plaintiff,  by  virtue  of  his  application, 
and  the  selection  made  by  the  state,  Is  In 
a  position  to  call  in  question  the  grounds  of 
the  decision  of  the  secretary  of  the  interior 
in  refusing  to  approve  the  state's  selection, 
the  concession  would  not  help  him,  for,  in 
our  opinion,  the  action  of  the  secretary  ought 
to  be  sustnlned  for  the  reasons  stated  by 
him  in  affirming  the  decision  of  the  commis- 
sioner. In  that  decision  the  secretary  said: 
"It  Is  asserted  by  counsel  for  Gebhart  that 
the  state  had  notice,  July  23,  1885.  of  your 
decision  of  July  16.  1885.  This  is  not  denied. 
The  local  officers  were  directed  to  give  the 
state  notice.  Under  these  circumstances,  and 
In  the  absence  of  any  showing  to  the  con- 
trary, it  will  be  assumed  that  notice  was 
given  of  that  decision.  If  the  state  was  dis- 
satisfied with  the  order  for  cancellation  of 
that  date',  it  should  have  appealed;  and  In 


falling  to  do  so  that  action  shoiild  have  bevn 
final,  altlMugh  the  reason  assigned  In  that 
order  may  not  have  been  sufficient.  •  •  • 
But  In  nny  event,  I  do  not  see  that  the  ap- 
pellant, Roberts,  has  any  cause  for  complaint. 
He  says,  in  his  affidavit,,  that  he  knew  of  the 
order  of  July  Ifi,  1885,  canceling  the  state's 
selection  In  August,  1886.  Granting  that  this 
was  the  first  information  be  had  or  the  state 
had,  he  then  had  sixty  days  In  which  to  ap- 
peal. This  information  was  within  forty 
days  after  Oebhart  made  his  homestead  en- 
try, and,  the  land  then  being  subject  to  entry 
by  your  order  under  the  land  laws  of  th» 
United  States,  It  was  his  (Roberts')  prlvU^ 
to  contest  the  entry  of  Gebhart  on  the  ground 
of  prior  settlement.  Again,  he  allowed  Geb- 
hart to  make  final  proof  and  payment  for 
the  land  a  year  after  he  had  knowledge  of 
the  order,  without  protest  It  will  be  as- 
sumed that  he  had  personal  knowledge  of 
Gebhart's  claim,  as  it  Is  shown  that  both 
parties  were  actually  residing  on  the  land 
from  the  date  of  Gebhart's  entry  to  his  final 
proot  So  that  It  would  seem  appellant  has 
slept  on  whatever  rl^ts  he  may  have  had." 
In  these  views  we  eDtlrel7  concor.  Judg- 
ment and  order  affirmed. 

^J^omcnr:  FITZGBBAIJ),  J.;  MclTARp 


  IM  o»i.  ss 

WILLIAMS  et  aL  t.  WILLIAMS  et  iL 

(N&  18,300.) 
(Supreme  Court  of  CaUfomia.   8^  13, 1801) 

FlSDIKO— AOCOnRTtNO. 

In  an  action  for  a  settlemeitt  of  a  min- 
ing w^rtnership,  a  finding  that  certain  de- 
,  fendant  cqpartnw^  ore  indebted  to  the  •■copart- 
nership" does  not  aathori«e  a  judgment  that 
the  sum  be  paid  to  "^aintlSg." 

Department  2.  Appeal  ITom  superior  court, 
Nevada  coimty;  John  Caldwell.  Judge. 

Action  by  Mrs.  H.  Williams  and  others 
against  John  W.  Williams  and  others.  There 
was  a  Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Rev&*sed. 

A.  J.  Rldee,  for  appellanta.  J.  M.  Walling 
for  reiQHmdenta. 

McFARLAKD,  J.  This  is  an  actlonbrought 
by  five  tenante  in  common  of  a  mlnin;?  cla:m 
against  four  other  tenants  In  common  la  siild 
claim,  for  a  partition  of  the  mining  claim, 
and  the  settlement  of  a  mining  copartner- 
ship. Judgment  was  rendered  generally  tat 
plaintiffs,  and  defendants  appeal  from  the 
Judgment  on  the  Judgment  roll  alone. 

We  do  not  see  anything  necessary  to  be 
noticed  In  any  of  the  points  made  by  appel- 
lants except  the  last  one,  to  wit,  that  tlie 
findings  do  not  support  the  Judgment,  be- 
cause the  former  shows  that  each  of  the  de- 
fendants Is  indebted  in  a  stated  amount  to 
the  partnership,  while  the  Judgment  declares 
that  each  defendant  Is  Indebted  to  tbe  plain* 
tiffs  lu  tbe -Bald  amount  of  m<Hi^,  and  de- 
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crees  that  tbe  Bald  amaant  of  mon^  owing ' 
by  each  defendant  to  the  partnership  be  paid 
to  tbe  plaintiffs.  It  Is  qnlte  probable  that 
the  words  "to  the  partuerahlp,"  In  the  find- 
ings, were  placed  there  Inadrortently;  bat 
we  must  take  the  record  as  we  find  It.  Of 
coarse,  a  finding  that  certain  copartners  are 
each  Indebted  In  a  stated  amount  to  the  co- 
partnership does  not  warrant  a  judgment 
that  tbe  same  amount  be  paid  to  the  part- 
ners. For  this  reason  the  Judgment  must  be 
reversed. 

Bcspondents  move  to  dismiss  the  appeal 
upon  the  ground  that  the  Judgment  was  sat- 
isfied before  the  appeal  was  tatcen,  but  the 
affldarlt  on  file  does  not  show  that  fact 
Tbe  motion  to  dismiss  Is  therefore  denied. 
The  Judgment  is  reversed. 

We  concur:  FITZGBBALD,  J.;  DE  HA- 
VBN,  J. 


IN  CM.  n 

In  re  CAKRIOER'S  ESTATE.  (No.  15,515.) 
(Supreme  Court  of  California.  Sept.  13,  1894.) 

KbVIKW  OS  APPBAI/— DiBOBKTION  OI  COUBT. 

An  <»^er  grantitig  a  new  trial  will  only 
be  reversed  for  an  abuse  of  discretion. 

Department  2.  Appeal  from  superior  court, 
Sonoma  county;  R.  W.  Crawford,  Judge. 

Proceedings  for  the  probate  of  the  will  of 
William  W.  Carrlger.  There  was  a  verdict 
for  contestant,  Kate  C.  Carrlga,  that  the  will 
was  executed  by  testator  while  under  undue 
influence;  and,  from  an  order  granting  a 
new  trial,  contestant  appeelfl.  Affirmed. 

WoL  S.  Barnes,  Dnnne  &  McPlke,  and  J.  P. 
Rogers,  for  appellant  Barclay  Hmley  and 
B.  y.  Costello,  for  re^ndent 

McFABLAND,  J.  The  alleged  last  wlU  of 
William  W.  Carrlg^,  deceased,  having  been 
proposed  for  probate  by  the  executor  therein 
named,  a  contest  thereof  was  made  by  Kate 
C  Carrlger,  the  widow  of  the  deceased,  upon 
the  grounds:  First  that  the  deceased  was 
not  of  sound  and  disposing  mind  and  mem- 
ory at  the  time  the  will  was  made;  and,  sec- 
ond, that  the  win  was  made  under  the  nndne 
Influence  of  Alfred  Bo^  Carrlger,  a  brother 
of  deceased.  Nine  special  it^^in's  were  prc- 
sented  to  a  jury.  The  first  issue  was  this: 
"Was  said  WlUiam  Carrlger,  at  the  time 
of  the  making  of  said  will,  a  man  of  weak 
mind,  vacillating,  and  easily  led?"  To  this 
the  Jury  answered,  "No."  The  next  seven  Is- 
sues so  prraented  were  about  Intermediate 
probative  facts,  and  were  answered  by  the 
jury  fiiTorably  to  the  contestant.  The  ninth 
and  last  issue,  which  contained  the  pith  of 
the  ctiarge  of  undue  influence,  was  as  fol- 
lows: "Did  the  said  William  W.  Carrlger,  at 
the  time  of  tbe  making  of  tbe  will  In  ques- 
tion, understand  and  know  what  he  was 
about  and  does  It  express  his  real  wishes, 
and  dispose  of  his  estate  In  accordance  with 
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his  own  Ihdepitodait  SaagmeA''9iXiA  dflriM, 
entertained  by  him  at  the  tbne  of  Its  execu- 
tion r*  To  this  the  jury  answered,  "No." 
The  proponait  movod  that  the  verdict  be  set 
aside,  and  tor  a  new  trial,  and  tbe  court  be- 
low granted  the  motion,  and  ordwed  a  now 
trial.  From  the  wder  granting  a  new  trial 
the  contestant  appeals. 

The  motion  for  a  now  trial  waa  based  upon 
alleged  errors  of  law  occtirring  at  the  trial, 
and  upon  the  Ingufilcieiicy  of  the  evidence  to 
JustlQr  the  verdict  the  portteidars  of  said  te< 
sufficiency  being  fully  set  forth.  The  order 
of  tlte  court  beh>w  grantliie  the  motion  for  a 
new  trial  does  not  state  tbe  ground  upon 
which  It  was  based.  It  must  be  sustained, 
thereftwe,  If  It  be  JnsUfled  on  any  of  the 
grounds  upon  which  ttie  motlcm  was  made. 
Wo  will  pass  ovw  the  alleged  errors  of  law, 
whi<A  do  not  seem  to  be  of  vital  importance, 
and  assume  that  the  motion  was  granted  for 
InBofflclency  of  the  evidence  to  Justify  13ie 
vordlct  Taking  this  view  of  the  cas^  we 
see  no  good  reason  for  disturbing  the  order 
appealed  from.  When  the  Judge  of  a  trial 
court  Is  satliAed  that  a  verdict  Is  not  war- 
ranted by  the  evidence,  he  should  set  It  aside; 
and  when  he  does  so  his  order  granting  a  new 
trial  will  not  be  reversed,  unless  It  appears 
to  this  court  that  he  had  no  reasonatde  and 
Just  ground  for  holding  that  the  verdict  was 
against  the  weight  of  the  evidence.  The 
mere  fact  that  there  Is  some  conflicting  evi- 
dence on  the  points  at  issue  does  not  preclude 
him  from  exercising  the  supervisory  power  of 
granting  a  new  trial,  which  Is  clearly  given 
him.  Dickey  v.  Davis,  89  Ca^  569;  Sherman 
V.  Mitchell,  43  CaL  580;  Irving  v.  Cunning- 
ham, 58  Cal.  306;  Breckenrldge  v.  Crocker, 
68  Cal.  403,  9  Pae.  426;  Bronner  v.  Wetzlar, 
55  CaL  419;  Pierce  v.  Schaden,Id. 406;  Phelps 
V.  Mining  Co.,  39  Cal.  410;  Peters  v.  Pose, 
16  Cnl.  358;  Curtiss  r.  Starr,  85  Cal.  376,  S4 
Pac.  806.  This  court,  will,  of  course,  reverse 
orders  denying  or  granting  new  trials  In  ex- 
treme eases.  No  absolute  rule  of  universal 
application  cen  be  fomralated.  This  court 
has  approximated  such  a  rule,  as  neaiiy  as 
may  be,  by  saying  that  a  motion  for  a  new 
trial  Is  addressed  to  the  sound,  legal  discre- 
tion of  the  trial  Judge,  and  that  an  order 
granting  or  refusing  It  wIU  not  be  disturbed 
unless  It  appears  tliat  there  has  been  a  mani- 
fest abuse  of  discretion.  See  cases  above 
cited.  Such  language  baa  been  used  by  near- 
ly every  justice  who  has  sat  on  this  bench, 
and  It  Is  not  open  to  Just  adverse  criticism. 

It  would  serve  no  useful  purpose  to  recite 
here  the  evidence  given  at  the  trial  of  the 
case  at  bar.  The  most  that  could  be  said  of 
It  favorable  to  the  contention  of  appellant  '.s 
that  It  was  somewhat  conflicting.  But  It 
would  be  preposterous  to  say  that  the 
evidence  was  of  such  a  character  that  the 
judge,  in  holding  It  inaufflclent  to  warrant  the 
verdict,  stepped  out  of  his  legitimate  prov- 
ince, exceeded  his  real  powers,  and  mani- 
fest^ abused  his  dtecretlim.  The  w^  in  qae^ 
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tloa.  waft  made  a  sua  In  tbe  prime  of  life, 
and  in  the  fall  poaaessliHi  <i£  his  mental  pow- 
ers. He  went  alone  to  a  Wwyec'a  office, 
andt  aft»  some  ctmsultatlon,  directed  him  to 
pr^are  his  will  according  to  his  Instructions 
then  glTOL  In  a  day  or  two  he  returned 
alone  to  the  lawyw's  office,  and,  the  will  hav- 
ing been  prepared  aooordlng  to  his  Instruc- 
tions, he  then  and  then  executed  It  in  ac- 
cordance with  the  forms  ct  law.  Tbe  occu- 
pant of  a  nelgbborine  office  was  called  in, 
who,  with  the  lawyer,  slcned  aa  subscribing 
-  witness.  Neltiuv  Ms  brother  Boggs  near  any 
other  ration  or  person  was  with  the  testa- 
tor xipoa  these  occasions.  To  set  aside  a  will 
made  under  these  drcnmstances  Is  a  serions 
matto*,  and  a  rerdlct  having  that  ^ect 
should  be  closely  scrutinized  by  the  trial 
judgfc  The  upsetting  of  wills  is  a  growing 
evlL  In  the  case  at  bar  the  Judge  may  well 
hare  thought  that  the  T^dict  was  founded 
(Insensibly,  [>erhap8)  more  upon  the  Jury's 
own  notion  of  what  the  will  ought  to  hare 
been,  than  upon  a  condusioa  from  the  evi- 
dence that  the  instrument  In  question  did  not 
express  the  testator's  own  wishes,  and  Is  not. 
therefore,  his  wUL  The  order  appealed  from 
is  affirmed. 

We  concur:  DO  HAVEN.  J.',  FITZaSBr 
ALD,  J. 
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MONTGOMERY  t.  SANTA  ANA  &  W.  ET. 

CO.   (No.  19,277.) 
fSnpreme  Ckmrt  of  Calif(»iiia.   Sept  13,  18B4) 

EUiLBOAD  IK  Street— RiQHTS  or  ABcniHS  Owv- 
SR— Ejectment — Whbi;  Lies. 

1.  Civ.  Code,  5  1112,  provides  that  "a  trans- 
fer ot  land  bounded  by  a  highway  passes  the 
title  to  the  soil  of  the  highway  to  the  center 
thereof."  Hdd,  that  where  land  is  acquired  by 
a  city,  the  owner  of  land  abutting  on  a  street, 
though  owning  to  the  eeater  of  the  street,  can- 
not complain  of  its  use  for  railroad  putposea 
conducive  to  the  public  good,  and  not  interfering 
with  his  right  to  its  use  as  a  highway. 

2.  Eijectment  cannot  be  maintained  by  an 
abutting  own«  against  a  railroad  company 
operatlog  Its  road  on  Us  halt  of  a  pnliUc  street 
under  permission  from  the  dtr,  he  having  no 
present  tnght  of  possesidfm,  <a  whldi  he  has 
been  deprived. 

3.  A  railroad  operated  m  a  pnbuc  street  un- 
poses  no  greater  burden  on  the  abutting  prop- 
erty by  carrying  freight  than  by  carrying 
passengras  only. 

In  bank.  Appeal  from  superior  court,  Or- 
ange county;  3,  W.  Towner,  Judg& 

BJecbnent  by  Victor  Montgomoy  against 
the  Santa  Ana  &  WeBtmlnster  Railway  (com- 
pany. Jndgmoit  for  plaintiff,  and  defradant 
appeals.  Reroved. 

Jaa.  O.  Scarlwrough,  toe  appellant.  Victor 

Montgomery,  in  pro.  per. 

PER  CURIAM.  This  Is  an  action  of  eject- 
ment to  recover  possession  of  a  strip  of  land 
In  the  city  of  Santa  Ana,  coun^  of  Orange. 

Plaintiff  had  Judgmott^  from  whidh,  and 


from  an  order  denjrtng  a  motion  for  a  new 
Izial,  defendant  appeals. 

Defendant,  by  Its  answer,  set  up  two  sep- 
arate defenses.  In  the  second  of  these  it  set 
out  (1)  that  it  Is  a  corp<»atIcHi  with  power 
to  construct  and  operate  a  steam  railroad 
for  the  transportation  ot  freight  and  pas- 
sengers from  the  city  of  Santa  Ana  to  West- 
minster, across,  along,  and  upon  any  street, 
avenue,  or  highway;  (2)  that  a  strip  of  land 
30  feet  in  width  off  the  entire  north  side  of 
the  land  described  In  the  complaint  was  and 
Is  a  public  street  or  highway  in  said  city 
of  Santa  Ana,  under  the  control  of  and  in 
the  possession  of  the  board  of  trustees  of  said 
city;  (3)  tliat  said  board  of  trustees,  by  or- 
dinance, authorized  and  licensed  defendant 
to  construct  and  operate  a  railroad  through 
and  over  said  street,  for  carrying  freight  and 
passengm  in  cars  to  be  propelled  by  dummy 
or  motor  engines;  (4)  ttiat  It  constructed  Its 
road  on  said  street,  and  operated  It  as  provid- 
ed In  said  ordinance;  (5)  that  it  has  not  ex- 
cluded plaintiff  or  others  from  the  street, 
and  has  only  used  It  tot  the  purpose  afore- 
said, and  in  common  with  the  public,  and 
has  not  impaired  said  street,  or  curtailed  the 
use  thereof  by  others,  etc.  To  this  defense 
plaintiff  demurred,  upon  the  ground  that  It 
did  not  state  facts  snffld^t  to  constitute  a 
defense.  The  demurrer  was  sustained  by  tbe 
court,  and  defendant  declined  to  amend  as 
to  this  defense,  and  the  action  of  the  court 
In  sustaining  the  demurrer  Is  urged  as  error. 

The  whole  proposition  Involved  In  this  case 
may  be  put  thus:  Can  the  owner  in  fee  of 
land  abutting  upon  a  public  street  In  an  In- 
conxarated  town  maintain  an  actl<m  of  eject- 
ment against  a  railroad  company  organized 
and  existing  for  the  traiiBportatlon  of  freight 
and  passengers  from  said  town  to  a  neigbbw- 
tng  town,  which  company,  under  and  by  vir- 
tue of  an  ordinance  of  .the  trustees  of  the 
first-designated  town  .empowering  It  to  do 
so,  has  constructed  and  Ls  using  a  railway 
trade  upon  and  over  said  public  street,  and 
upon  the  aide  or  luOf  thereof  adjoining  the 
land  of  such  abutting  owna*?  The  Ques- 
tion is  stated  thus  for  the  reason  that,  wlule 
the  evidence  In  the  case,  consisting  of  the 
deed  to  respondent  and  the  city  map  togeth- 
er, show  that  tils  land  abutted  upon  the 
street  in  question,  viz.  Second  street.  In  the 
city  of  Santa  Ana,  yet  by  section  1112  of 
thie  Civil  Code  "a  transfer  of  land  bounded 
by  a  highway  passes  the  title  of  the  per- 
son whose  estate  is  transferred  to  the  soil 
of  the  highway  to  the  center  thereof,  unless 
a  different  intent  appears  from  the  grant** 
There  Is  nothing  in  the  evidence  to  indicate 
the  contrary,  and  hence  we  must  presume 
respondent  owns  to  the  centw  of  the  high- 
way or  street,  subject  only  to  the  right  of 
the  public  to  an  easement  or  right  of  way 
for  street  purposes  therein  and  thereto. 
All  streets  are  highways,  but  not  all  high- 
ways are  streets.  Common  Council  t.  Cross; 
7  Ind.  9;  Olty  of  Lafayette  t.  JennaSt 
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10  im.  74;  Clark  t.  Oom.,  14  Bush,  lfl&  In 
other  words,  tbwe  la  a  wide  distinction  be- 
tween a  highway  In  the  country  and  a  street 
In  a  city  or  village,  as  to  the  mode  and  extent 
of  the  enjoyment,  and,  m  a  sequence.  In 
the  extent  of  the  servitude  In  the  land  upon 
which  they  are  located.  lUe  country  high- 
way is  needed  only  for  the  purpose  of  passing 
and  repassing,  and  as  a  general  role,  to 
which  there  are  a  few  needed  ezceptlonB.  the 
right  of  tbe  public  and  of  the  authtKltles  In 
charge  Is  confined  to  the  use  ot  the  aniface, 
with  such  Tights  incidental  thereto  as  are  es- 
sential to  such  use.  In  the  case  of  streets 
In  a  city  there  are  other  and  further  usee, 
Bucb  as  tlie  construction  of  sewers  and  drains, 
laying  of  gas  and  water  i^pes,  orectlMi  of  tel- 
egraph and  t^ephone  wires,  and  a  variety 
of  other  improvements,  beneatb,  npoB,  and 
above  the  surface,  to  which  in  modem  times 
urban  streets  have  been  subjected.  These 
urban  servitudes  are  essential  to  the  enjoy- 
ment of  streets  in  cities,  and  to  the  comfort 
of  citizens  in  their  more  densely -populated 
llmlta.  It  has  sometimes  been  suggested 
that  a  distinction  Is  to  be  made  between 
cases  in  which  streets  are  laid  oat  and  open- 
ed upon  property  belonging  to  the  oorporar 
tlon,  and  those  in  which  streets  become  audi 
by  dedication,  or  by  condemnation  proceed- 
ings under  the  ri^t  of  eminent  domain  upon 
compensation  being  made;  but  the  consen- 
sus of  modem  <^inIon  seems  to  be  that  no 
such  distinction  properly  exists,  and  that 
"whether  the  corp<mtion  be  the  owner  of 
the  fee  of  the  streets  in  tmst  for  the  public, 
or  whether  it  be  merely  the  trustee  of  the 
streets  and  highways  as  snch,  irrespective  of 
any  title  to  the  soil,  it  has  the  power  to  au- 
thorise their  appropriation  to  all  sndi  uses 
as  are  ccmdncive  to  the  public  good,  and  do 
not  Interfere  with  their  complete  and  unre- 
stricted use  as  highways."  People  v.  Kerr, 
27  N.  Y.  208;  Olty  of  Cincinnati  v.  White's 
Lessee,  6  Pet  433;  Thomp.  Hlghw.  p.  7;  EQ- 
Uott,  Koads  &  S.  p.  805.  It  is  said  by  M- 
Uott,  in  his  work  on  Roads  and  Streets,  at 
page  290,  that  *it  is  doubtful  whether,  of  aU 
servitudes,  there  is  one  so  broad  and  compre- 
houBive  as  that  of  a  dty  in  Its  streets."  It 
authorizes  the  use  of  the  street  tor  the  track 
of  a  street-car  company  under  license  by  the 
city  auttiorlty,  without  compensation  to  the 
owner  of  the  fee.  Finch  v.  Baliway  Co.,  87 
CaL  696,  25  Pac.  765. 

A  "street  railway"  has  been  defined  as  "a 
railway  laid  down  upon  roads  or  streets  tor 
the  purpose  of  carrying  passengers."  Elliott, 
supra,  667.  It  is  further  said  by  the  same 
authw  that  **the  distinctive  and  essential 
feature  of  a  street  railway,  considered  in 
relation  to  othra-  railroads,  is  that  It  is  a 
raUwi^  tot  the  transportation  of  passengers, 
and  not  of  ]^ght."  It  Is  said  to  delude 
the  idea  of  Hie  carriage  of  &^ht,  and  that 
a  railroad  over  wtUch  beavlly-ladat  freight 
trains  are  drawn  cannot  be  considered  a 
ttnet  railway.  Street  cars  are  UtOe  mor? 


-than  carriages  for  transportation  of  psspen- 
gears,  propelled  over  fixed  tracks,  to  which 
their  wheels  are  adapted,  and  as  a  conven- 
ieat,  comfOTtable,  and  ec<momical  mode  of 
conveyance,  their  vae  has  become  well-nigh 
universal  In  cities,  and  as  they  add,  when 
properly  constructed,  Uttle  or  nothing  to  the 
burdens  of  the  servient  tenement,  their  use  Is 
upheld  without  the  necessity  of  compensation 
to  the  abutting  ownw.  The  use  of  a  public 
street,  however,  for  an  ordinary  railway  for 
the  trauq^OTtatlon  of  fr^ht  and  pass^gers, 
!t  has  been  said  by  the  highest  anthwtty,  im- 
poses a  new  burden  upon  the  street,  not  con- 
templated In  its  dedication,  and  therefcve  the 
user  cannot  be  indulged  without  compensa- 
tion to  the  abutting  owner  of  prepay  upon 
such  public  street  We  are  at  a  loss  for  any 
good  reasofi  tor  this  distinction,  or  to  see 
why  the  transportation  of  freight.by  modern 
ajid  ln4>roved  methods  la  not  equally  ^titled 
to  aieouragemait  with  the  transpwtation  of 
passengers.  The  essential  wonts  of  the  cltl- 
zen  demand  the  former  equally  with  the  lat- 
ter. If  there  Is  any  difference  in  the  burden 
Imposed  upon  the  street;  it  is  in  degree,  and 
not  in  kind.  The  great  highways  of  Eng- 
land were  coostmcted,  not  so  much  for  the 
convenience  of  passengera  as  for  the  trans- 
portation of  fright  In  the  infancy  of  com- 
merce, when  trade  and  traffic  by  land  was 
insignificant  in  volume,  when  the  sumpt^ 
horse,  which  answered  to  our  modern  pack 
mule,  answered  all  the  purposes  of  transpor- 
tation for  goods,  fooQitaths,  bridlepaths,  and 
lanes  served  all  needed  purposes;  but  with 
the  growth  of  Inland  commerce,  and  the  need 
of  greats  facilities  for  the  Interchange  of 
commodities,  the  nse  of  wheeled  vehicles, 
and,  as  a  means  thereto^  the  highway,  as  we 
know  it,  became  a  necessl^.  The  Applan 
Way,  OHnmenced  312  B.  C,  which  has  pro- 
voked the  admiration  of  the  world,  was  en- 
titled to  commendation  t<x  its  roadway  16 
feet  in  width,  constructed  for  the  transporta- 
tion of  burdens,  while  the  paths  of  8  feet 
on  each  side  of  it  for  foot  passengers,  and 
upon  which  the  Roman  legions  were  wont 
to  march,  were  unpaved.  In  the  construc- 
tion of  modem  highways,  urban  and  subur- 
ban, the  great  difficulty  and  the  prominent 
object  has  been  to  build  and  adapt  them,  by 
grade,  width,  and  structure  of  roadbed,  to 
the  carriage  of  fright  Yet  we  are  told  in 
effect  that  so  far  as  modern  methods  are 
concerned,— so  far  as  ease,  speed,  and  econo- 
my are  Involved,— imjawvements  are  to  be 
limited  to  the  transportation  of  passengers; 
that  cars  with  wheels  adjusted  to  move  upon 
fixed  tracks,  when  applied  to  the  transporta- 
tion of  passengers,  are  wltliin  the  contem- 
plated objects  in  view  In  opening  a  road  or 
street,  and  therefore  add  nothing  mat^ial 
to  the  burden  of  the  servitude  of  the  abut- 
ting landewner,  while  a  precisely  similar 
structure,  adapted  to  the  transportati(m  of 
freight  adds  an  additional  burden,  of  a  dif- 
ferent characti^,  to  the  serritude,  and  .eannptl 
Digitized  Dy  VjOO  VI 


78fi 


. .  PACOEFIC  HGFQBTBR,  y(d..37. 


(CaL 


be  toloa'ted  vitliont  compeftsatioD  to  the 
abuttliig:  owner.  An  interminable  string  of 
heavy  drays  may  thunder  through  the  street 
from  early  morning  until  set  of  sun,  a  men- 
ace to  all  who  frequent  the  thoroughfare, 
and  an  inconvenience  to  all  dwellers  thereon; 
hut  the  cars  of  a  railway,  which  move  usu- 
ally but  a  few  times  a  day,  and  with  Infi- 
nitely less  annoyance  to  the  public,  upon 
tracks  so  adjusted  to  the  surface  as  to  occa- 
sion little  or  no  Inconvenience,  cannot  be 
tolerated.  V7e  fall  to  appreciate  the  philoso- 
phy of  the  distinction.  On  the  contrary,  we 
affirm  that,  when  a  public  street  in  a  city 
Is  dedicated  to  the  general  use  of  the  public. 
It  involves  its  use,  subject  to  municipal  con- 
trol and  limitations,  for  all  the  uses  and  pur- 
poses of  the  public  as  a  street,  including 
such  methods  toe  the  transportation  of  pas- 
sengers and  freight  as  modem  science  and 
ImiHrovementB  may  have  rendered  necessary, 
and  that  the  application  of  these  methods, 
and  Indeed  of  those  yet  to  be  discovered, 
must  have  been  contemplated  when  the 
street  was  opened  and  the  right  of  way  ob- 
tained, whether  by  dedication,  purchase,  or 
condemnation  proceedings,  and  hence  that 
such  a  user  Imposes  no  new  burden  (x  servi- 
tude upon  the  owner  of  tlie  abutting  land. 
The  object  of  the  user  being  within  the  con- 
ceded rights  of  the  public,  the  methods  of  its 
accomplishment  are  subject  to  legislative 
control,  and  subject,  also,  to  an  action  for 
damages  by  any  abutting  owner,  whether 
or  not  be  may  be  vested  with  the  fee  to  the 
center  of  the  street,  whose  right  of  ingress 
and  egress,  or  his  rigbt  to  light  and  air,  shall 
be  interfered  with. 

The  thirteenth  subdivision  of  section  862 
of  the  municipal  government  act  of  this  state 
authorizes  the  boards  of  trustees  of  mu- 
nicipalities of  the  sixth  class,  of  which  Santa 
Ana  Is  one,  "to  permit,  under  such  restric- 
tions as  they  may  deem  proper,  the  laying 
of  railroad  tracks  and  the  running  of  cars 
drawn  by  horses,  steam  or  other  power  there- 
on •••  In  the  public  streets."  The 
world  moves.  Legislation  in  recent  times 
has  kept  pace  with  the  progress  of  the  age. 
The  trend  of  Judicial  opinion,  except  where 
overshadowed  and  incrusted  with  stare 
decisis,  Is  to  a  broader  and  more  compre- 
hensive view  of  the  rights  of  the  public  In 
and  to  the  streets  and  highways  of  city  and 
country;  and,  while  carefully  conserving  the 
rights  of  Individuals  to  their  property,  the 
courts  have  not  hesitated  to  declare  the 
shadowy  title  which  the  owner  of  the  fee 
holds  to  the  land  in  a  public  street  or  high- 
way, during  the  duration  of  the  easement 
of  the  public  therein,  as  being  subject  to  all 
the  varied  wants  of  the  public,  and  essential 
to  Its  health,  enjoyment,  and  progress.  In 
Paquet  V.  Railway  Co.,  18  Or.  283,  22  Fac. 
906,  which  was  an  action  to  enjoin  a  steam- 
motor  railway  company  from  constructing 
and  opemttnff  Its  road  npon  a  street  In 
-Oie  dty  of  Portland  and  upon  a  county  road 


otrfsld^  the  city,  abutting  upon  both  of  which 
the  plalntift  owned  land,  with  the  fee  in 
him  vested  to  the  center  of  the  street  and 
road,  and  where  no  compensation  had  been 
made  to  plaintiff,  the  court  in  its  opinion, 
by  Thayer,  C.  J.,  in  deciding  the  cause  against 
plaintiCT,  said:  'The  establishment  of  a  pub- 
lic highway  practically  divests  the  owner  of 
a  fee  to  the  land  upon  which  it  Is  laid  out, 
of  the  entire  present  beneficial  Interest,  of  a 
private  nature,  which  he  has  therein.  It 
leaves  him  nothing  but  the  possibility  of  a 
rdnveatment  of  his  former  interest  in  case 
the  highway  should  be  discontinued  as  such. 
This  view,  I  am  aware,  Is  contrary  to  the 
ancient  doctrine  that  the  owner  of  the  fee 
owned  the  land  subject  only  to  such  public 
uses,  and  that  he  had  a  right  of  action  when 
the  use  was  diverted  to  a  different  purpose^ 
Such  a  doctrine  may  have  been  applicable 
where  the  ownership  was  merely  subject  to 
a  right  of  way  over  the  land;  but  where, 
as  in  modem  cases,  it  is  devoted  exclnsdvely 
to  the  purposes  of  a  public  thoroughfare, 
and  the  control  thereof  Is  committed  to  legal- 
ly constituted  authorities  charged  with  the 
duty  of  maintaining  it  for  such  purpose,  the 
doctrine  becomes  a  vague  theory,  and  should 
be  laid  away  among  the  antiquities  of  the 
past  age."  McQuidd  v.  Railway  Co.,  18  Or. 
237,  22  Pac.  899,  enunciates  a  like  doctrine. 
In  Henry  Gauss  &  Sons  Manuf'g  Go.  v.  St 
Louis.  K.  &  N.  W.  Ry.  Co.  (Mo.  Sup.)  20  & 
W.  65S,  the  supreme  court  of  Missouri  hdd, 
in  substance,  that  the  construction  and 
opo-ation  of  an  orcUnary  steam  railroad  at 
grade  In  a  public  street  under  municipal  au- 
thority is  not  a  new  public  use  of  the  street, 
for  which  compensation  may  be  demanded 
by  abutting  owners,  as  in  the  case  of  prop- 
erty "taken  or  damaged,"  within  the  mean- 
ing of  the  constitution.  The  coort  said: 
"When  land  Is  dedicated  generally,  and  with- 
out restrictions,  or  condemned,  tor  a  public 
street  in  a  town  or  city,  the  owner  of  the 
abutting  lots,  who  secures  the  benefit  of  the 
street,  and  persons  also  who  purchase  and 
improve  property  thereon,  hold  their  prop- 
erly rights  subject  to  all  the  uses  to  which 
the  street  can  be  lawfully  subjected  by  the 
public.  New  uses  in  the  Improvement  in  the 
mode  of  travel  and  transportation  are  con- 
stantly arising.  When  there  la  no  restrio 
tion  on  the  public  use,  new  modes  of  use  may 
be  adopted,  which  are  consistent  with  tlie 
proper  use  of  the  stieet,  wlthont  the  consent 
of  abutting  owners,  though  snch  new  uses 
may  Interfere  somewhat  with  their  own  con- 
venient use  of  the  street  •  •  •  For  any 
damages  that  may  be  caused  by  an  imlawful 
or  n^tllgent  maintenance  of  the  track  In 
the  street  or  by  nes^lgent  use  ot  englDcs 
or  movement  of  trains,  defendant  will  be 
liable  In  an  aetim  for  damages."  ^nils  de- 
dslim  Is  In  Una  ^th  fbe  deddons  In  tbat 
state.  In  Iowa  a  like  doctrine  i^erails.  In 
Barney  t.  ^okidE.  94  U.  S.  324.— which  was 
ejectment  In  tlie  United  Stetes,.$9ntto  tiw 
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district  of  Iowa,  to  recover  certain'  premises 
within  a  pubBc  street  In  Keokuk,  occupied 
with  railroad  tracks,  buildings,  shcda,  ctc.,~ 
upon  error  to  the  supreme  court  of  the  United 
Btatoa,  that  tribunal  held  that  although  no 
permanent  obstructloo,  like  a  depot  building, 
could  be  erected  on  the  streets  of  a  town, 
yet  It  Is  held  In  that  state  (Iowa)  that  they 
may,  by  public  authority,  be  occupied  by  rail- 
way tracks  without  the  consent  of  the  adja- 
cent proprietors,  and  without  compensation, 
whether  the  fee  of  the  streets,  as  in  that 
case,  be  In  him  or  In  a  third  person.  The 
court  further  held  that  there  was  no  sub- 
stantial difference  between  streets  In  which 
the  legal  title  Is  in  private  Individuals,  and 
those  in  which  It  Is  In  the  public,  as  to  the 
rights  of  the  public  therein.  Kucheman  v. 
Railway  Co.,  40  Iowa,  386.  In  New  Jersey 
it  Is  held:  (1)  That  the  legislature  has  pow- 
er to  authorize  the  xise  of  a  public  highway 
for  the  purpose  of  a  railway.  CD  That  the 
legislature  must  be  the  Judges  as  to  the  bene- 
fit to  the  public,  and  to  their  authority  tha 
public  and  Individuals  must  submit  (3) 
The  authority  to  nse  a  public  highway  for 
the  purpose  of  a  railroad,  retaining  the  use 
of  such  highway  for  all  ordinary  purposes, 
Is  not  such  a  taking  of  private  property  for 
public  purposes  as  requires  compensation  to 
the  owner  of  the  fee  of  the  adjacent  lands, 
as  is  contemplated  by  their  constitution.  (4) 
That  the  easement  of  the  highway  Is  in  the 
public,  altliough  the  is  practically  In  the 
adjacent  owner.  "It  is  the  easement  only 
whi(A  Is  appropriated,  and  no  right  or  title 
of  the  owner  Is  interferred  with."  Morris 
&  Essex  R.  Go.  V.  Mayor,  etc.,  of  Newark, 
10  N.  X  Eq.  S52.  In  Spencer  v.  Railroad 
Co.,  28  W.  Va.  406,  which  was  a  bill  In  equity 
to  restrain  defendant  from  constructing  and 
operating  an  ordinary  steam  railroad  over  a 
paUIC  street,  the  fee  of  which  was  in  plain- 
tiff, under  a  license  from  the  municipal  au- 
thorities, the  court  used  the  following  lan- 
guage: "Admitting  she  (the  plaintiff)  owns 
the  fee  to  the  middle  of  Seventh  street  op- 
posite her  lot,  as  she  contends  Is  the  fact, 
she  still  owns  the  same,  and  neither  her 
title  or  [>osse9sion  Is  In  any  manner  disturbed 
by  the  railroad  company.  It  has  always  been 
subject  to  the  easement  of  the  public  to  pass 
and  repass  over  it  and  to  use  It  as  a  street; 
and,  subject  to  this  easement  she  has  as  much 
the  enjoyment  and  possessloo  of  the  whole 
of  Seventh  street  as  she  ever  had.  What 
the  railroad  company  has  taken  It  has  taken 
fi'om  the  town  council  of  Point  Pleasant, — 
a  mere  easement,~and  It  has  token  nothing 
from  Uie  plaintiff,  and  thcrefove,  under  West 
Virginia  authorities  referred  to,  she  Is  en- 
titled to  no  Injunction."  In  Railroad  Co.  T. 
Sawyer,  92  HI.  87T,  the  supreme  court  of 
Illlnots  held  that  the  public  authorities  who 
have  the  superintendence  and  control  of  the 
public  roads  may  authorize  travel  on  them  by 
the  menns  of  a  rnilroad,  and.  where  a  railroad 
•company  has  constructed  Ita  road  upon  and 


'  along  a  public  road,  such  use  and  possession 
is  a  matter  between  the  road  authorities  and 
the  railroad  company,  and  the  right  cannot 
be  questioned  In  an  action  ot  ejectment  by 
the  owner  of  the  land  over  which  the  public 
road  has  been  established. 

This  being  an  action  of  ejectment  to  re- 
cover a  specific  piece  or  parcel  of  land,  and 
it  appearing  from  the  stipulation  of  the  par- 
ties that  t^e  alleged  ouster  consisted  only 
in  the  entry  by  the  defendant  upon  a  public 
street,  and  the  construction  of  a  railroad 
trade  thereon,  no  question  of  damage  to  prop* 
eriy.  other  than  to  such  public  street  within 
the  purview  of  section  14  of  article  1  of  the 
oonstitntlon  of  this  state,  can  arise. 

We  may  admit  that  the  views  herein  ex- 
pressed are  la  conflict  with  the  doctrine 
enunciated  in  Railroad  Co.  v.  Reed,  41  Gal. 
256,  and  Muller  t.  Railway  Co.,  83  Gal.  240, 
23  Pac.  265,  and  It  does  not  necessarily  fol- 
low that  ejectment  will  lie,  if  the  facts  set 
out  in  the  answer  are  true.  The  caaea  above 
quoted  were  to  recover  damages.  The  cases 
of  Weyl  T.  Railroad  Go.,  69  Gal.  203,  10  Pac. 
610,  and  Flncb  v.  Railway  Co.,  87  GaL  697, 
25  Pac.  765,  In  which  ejectments  were  up- 
held, were  cases  In  which  the  defendants 
were  mere  Intruders  upon  the  public  street 
without  valid  license  from  any  aathorized 
body.  The  rule,  as  defined  In  Mahon  v. 
Road  Ca,  40  Cal.  270,  Is  regarded  as  the 
true  one  in  cases  of  ejectment  for  Injuries 
like  the  one  complained  of  here.  It  was 
said  in  that  case:  "The  exclusion  of  the  plain- 
tiff from  entering  on  the  land,  except  on  the 
payment  of  a  toU,  and  then  only  for  the  pur- 
po&u  of  passing  ov&r  the  same,  was  a  dio* 
seisin."  In  the  present  case  the  answer  to 
which  the  demurrer  was  sustained  averred: 
"That  this  defendant  has  not  excluded  the 
plaintiff,  or  any  one  ^se,  from  said  street,  or 
any  part  thereof,  nor  does  It  claim  to  hold  said 
street  or  any  part  thereof,  exclusively  from 
the  plaintiff,  or  any  oneelse  whomsoever;  but 
this  defendant  only  claims  the  right  to  use 
the  portion  of  said  street  actually  occupied 
by  said  track  in  common  with  the  public,  un- 
der aud  by  virtue  of  said  ordinances  of  the 
said  board  of  trustees  of  said  dty,  and  not 
otherwise."  The  action  of  ejectment  Is  a  pos- 
sosHory  action.  In  which  the  plaintiff  must 
show  himself  entitled  to  the  present  posses- 
sion, and  that  he  has  been  deprived  thereof. 
Anything  which  deprives  a  plaintiff  of  his 
present  right  of  possession  wUl  deprive  him 
of  the  remedy  of  ejectment  The  ease  of 
Rodlleld  V.  Railroad  Co.,  2o  Barb.  54,  is  on 
all  fours  with  the  present  case;  and  the 
oourt  there  held  that  the  dalm  of  an  eaise- 
ment  was  not  a  claim  of  title,  and  that  the 
mere  user  of  such  easement  by  license  of  the 
public,  without  excluding  others  from  a  like 
user,  did  not  amount  to  an  ouster  for  which 
ejectment  would  lie,— intimating,  but  wltb* 
out  deciding,  that  trespass  was  In  such  a 
case  the  proper  remedy.  Railroad  Co.  v. 
Sawyer,  supra.  1.  to  i^,,^^a!)gfC: 
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nldpal  aathorttles,  as  tnuteea  of  the  public, 
are  in  possession  of  the  pohllc  streets,  and 
hold  them  for  the  usee  ot  the  public  as  effec- 
tually as  the7  do  or  may  the  public  buildings 
of  tbe  municipality.  A  writ  of  restltntion 
which  should  put  the  plalntill  in  p<Msession 
of  the  street,  except  as  one  of  the  public, 
would  constitute  him  guilty  as  a  trespasser, 
or  of  a  nuisance,  or  of  erecting  a  pnrpreBture, 
as  the  facts  might  determine.  It  has  been 
said  that  a  writ  which  authM-lzed  A.  to  be 
placed  in  possession  of  real  property,  sub- 
ject to  the  possession  of  B.,  is  an  absurdity. 
Where  A.  enters  upon  a  public  street  and 
constructs  a  railroad  without  authority  from 
the  mimfcipal  authorltl^,  ejectment  wUl  lie, 
as  was  held  in  Weyl  t.  Railroad  Oo.  and  In 
P^nch  V.  Railway  Oo.  This  rule  proceeds 
upon  the  theory  that,  as  defendant  does  not 
Justify  under  oue  having  a  right  to  posses* 
slon,  It  matters  not,  as  to  him,  that  anothw 
than  the  plaintlfT  may  hare  a  better  right 
than  either  of  the  parties  to  tbe  action.  A 
reversioner  may  maintain  an  action  for  an 
injury  to  bis  reversionary  rtg^t,  but  cannot 
recover  possessioa  until  the  limited  estate 
lapses.  So  the  holder  of  the  title  to  a  public 
street,  the  possession  of  which  is  held  for 
the  public,  may  malnt^n  an  action  for  dam- 
ages to  his  property  therein,  bnt,  as  against 
one  who  has  taken  no  possession  thereof, 
and  is  only  In  the  exercise  of  an  easement 
therein  which  Is  conferred  by  the  municipal 
authorities  In  pursuance  of  their  power,  and 
which  Is  valid  as  to  the  public,  and  which 
will  expire  with  tbe  easement  of  the  public, 
of  which  It  Is  a  part,  should  not  be  per- 
mitted to  maintain  ejectment  for  a  violation 
of  his  prop^ty  rights,  If  any,  but  should  be 
remitted  to  an  Injunction  to  restrain,  or,  If 
the  Injury  Is  consummated,  to  an  action  for 
damai^  or  to  proceedings  to  abate  as  a 
nnlsanc^  as  the  case  may  be. 

It  follows  that  the  court  below  erred  in 
mstalning  the  demnrr^  to  the  answer  of  the 
defendant  The  Judgment  Is  reversed,  and 
the  court  below  directed  to  ovorule  the  de- 
murrer to  d^endant's  second  d^ense,  set 
out  In  Us  answ«. 

Neither  BBATTT,  O.  J.,  nor  DB  HAVEN, 
J.,  participated  In  tbe  foregoing  decision. 


1  Cal.  Uorep.  m 

KRAFT  V.  WILSON.    (No.  18,281.) 
(Supreme  Court  of  California.   Sept.  14,  1894.) 
Ukadthorized  Act  of  Aoent— Ratiwoatiok  bt 

FkINCIPAL — ACQtUBBOBNCB. 

1.  As  the  ratification  of  an  agent's  act  Is 
equivalent  to  a  prior  oMninand,  a  finding  that 
an  {igent  had  authority  to  do  an  act  ia  sustained 
by  evidence  that  his  principal  ratified  such  acL 

2.  The  qnestion  of  ratification  of  an  unau- 
thorized act  of  an  agent  is  a  qneation  oi  fact. 

3.  Plaintiff  purchased  from  defendaofa  aoa- 
in-law  certain  stock,  part  of  wlilch  belonged  to 
him  and  defendant  and  part  to  defendant  and 
bin  son,  and  ail  of  which  were  ranning  on  the 
same  ranch,  and  credited  the  axaoont  on  the 
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«o»-in4aw's  aeeoont  with  him.  I>ef»dant,  be^ 
lug  told  of  the  sale,  gave  other  stock  to  Us. 
son,  to  satisfy  him,  but  did  not  say  anything 
to  plaintiff,  who  had  previonsly  purchased  stock 
trom  the  s(m-ln-iaw  under  similar  circum- 
Btances,  as  was  known  to  defendant  Defend- 
ant took  an  assignment  from  his  son-ln-Iaw  of 
all  his  interest  in  the  stock  on  the  ranch,  and 
made  several  payments  on  what  he  himself 
owed  i^intiff,  and  for  which  he  had  given  his 
note,  and  also  told  him  that  his  son-in-law  had 
plenty  of  joxipcrty  to  pay  his  debt,  and  at  last 
gave  htm  a  mmtgage  two  years  after  the  sale 
to  aecnre  a  balance  he  owed  plaintiff.  Hdd, 
tliat  defendant,  who  had  become  the  assignee  ot 
bia  son's  interest  conld  not  deny  tbe  son-in- 
law's  authority  to  sell  the  stock  belonging  to 
defendant  and  Us  son. 

C<Hnmis8l(»ier8'  decldon.  Department  2. 
Appeal  from  superior  court,  Tediama  county; 
John  F.  IBUison,  Judgft 

Action  by  Herbert  Kraft  against  H.  C  Wil- 
son. There  was  a  Judgment  for  plaintiff,  and. 
defendant  appeals.  Affirmed. 

Johnson  &  Chase  and  Reddy,  Campbdl  Se 
Metson,  for  appellant  N.  P.  GUpman  tcaU 
L.  v.  HitchcodE,  for  respondent 

SBARLS,  G.  This  Is  an  action  upon  a  prom- 
issory note  made  by  the  defendant  Dec^ber 
1,  1888,  fbr  17,081,  payable  to  plaintiff  or  hls- 
order  one  day  after  date,  with  Interest  at  ^ 
per  cent  per  annum,  and  In  case  of  a  suit  for 
the  coUection  thereof  with  6  per  cent  upon 
the  amount  found  due  as  attorney's  fees. 
Plaintiff  claims  a  balance  dne  of  ^338,  be- 
sides interest  and  $191.90  as  attorney's  fee» 
and  costs.  Defendant  answered,  admitting 
the  execution  and  validity  of  the  note,  and  set 
up  two  conntwclalms,  aggregating  $6,937.sa 
These  counterclaims  were  disallowed  by  the 
court  and  Judgment  rendered  In  favw  of 
plaintiff,  from  wUcb,  and  from  an  order  de- 
nying defendant's  motUm.  tor  a  new  trial,  be- 
sppeals. 

The  whido  case  turns  upon  the  validity  of 
defendant's  counterclaims.  Tbe  cause  was 
tried  by  the  court  without  a  Jury,  and  the 
facts  as  found,  1>earing  upcm  the  questions  In- 
volved, although  lengthy,  are  essential  to  an 
und^standlng  of  the  case,  and  are  as  follows: 

"a)  That  said  C.  O.  Alexando-  is  a  son-in- 
law  ot  defendant  and  was  so  r^ted  to  de- 
fendant ever  since  1S80;  and  the  said  H.  F. 
Wilson  was  a  son  of  H.  O.  Wilson,  and  that 
said  H.  F.  Wilson  Is  now  deceased. 

"(2)  That  the  defendant  owns,  and  has  for 
many  years  owned,  a  large  body  of  land  bk 
Warner  vall^.  In  the  state  of  Oregcm,  med 
as  a  Btorft  ranch,  upon  wUch  ha  raised  hones, 
mules  and  cattle. 

"(3)  That  some  years  prim-  to  1883  tbe  de- 
fendant and  0.  Gr.  Alexander  altered  Into  a 
contract  by  the  terms  of  wUch  the  defesid- 
ant  let  Alexandv  have  charge  of  a  nomber 
of  mares  and  cattle.  Alexander  was  to  nra 
these  animals  on  the  said  Warner  Valley 
ranc^  and  at  the  expiration  of  the  lease  or 
contraot  was  to  return  to  the  defendant  the 
same  number  of  animals  he  had  originally 
reeeived;  that  la,  to  make  thSiObl  ■tp^.jEood^ 
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and  tlie  baliance,  or  tfie  inenas^  was  to  be 
owned  eqnaUr  1^  ttae  dtfeadant  and  <X  O. 
Alexander.  In  1888  the  defendant  and  Alex- 
ander bad  a  flettlemoit  nnder  tbe  termd  of 
Okelr  amtract  AH  tiie  fwtmwia  at  that  time 
were  tvanded  with  the  lieart'  brand.  In  this 
aetUement  the  animals  that  woe  ismnted  out 
to  make  the  old  stock  good  were  branded 
with  the  *bar-heart'  Inrand,  to  dlsttngolsh 
them  from  what  might  be  termed  tbe  In- 
(zease.  Tbe  defendant  tbra  turned  over  to  hla 
Bald  son,  H.  F.  Wilson,  all  aidmals  branded 
■with  the  'ber-heert'  brand  upon  a  ooatract  by 
which  said  H.  F.  Wllsrai  was  to  nm  the  'bar- 
hear^  stoc^  on  tte  said  Warner  Valley  randti 
on  aherea,  to  pay  all  the  expenses  of  running 
them,  and  at  the  m&  of  tbe  contract  make 
the  <Aa.  e\o<±.  floodt  and  divide  tbe  Increase 
between  his  falser,  "^e  defendant,  and  hlm- 
sdf.  The  'heart*  brand  animals,  of  which  O. 
•6.  Alexandw  was  tboowner  of  one^uU^  were 
then  turned  over  to  tiie  aald  O.  O.  Alexander 
■under  a  amtract  by  whldi  he  was  to  run 
•them  on  shares  on  the  Warner  Valley  ranch, 
pay  all  the  expenses  of  mnnlnff  them,  and  di- 
vide the  increase  equally  between  himself 
and  the  defendant,  B.  C  'Vnison.  AU  tbe 
stock  In  which  H.  F.  Wilson  was  Interested 
with  defendant,  and  that  in  irtilch  O.  G.  Alex- 
ander was  Intoested  wlfli  the  defendant— 
the  animals  tnanded  with  the  *heart*  brand 
and  those  branded  wltb  the  'bar-hearf  brand, 
— ran  promiscuously  upon  the  Warner  Valley 
ranch. 

"(4)  Accounts  for  sniq;dle8  fw  the  ranch 
were  run  at  railoas  stores  In  which  siqii^es 
for  all  the  ranch  and  all  the  stock  upon  It 
were  charged,  without  any  attempt  to  segre- 
gate tbe  expenses  inddcsit  to  running  the 
stock  that  H.  F.  Wilson  had  on  shares  firom 
•the  expenses  of  tbe  stock  that  O.  G.  Alocan- 
der  had  on  aharea. 

.  "(5)  From  18S8  to  1889  H.  F.  Wilson  was 
most  of  the  time  on  tbe  Warner  Valley  randi, 
nnd  while  there  had  chief  omtrol  of  affairs. 
■  About  1889  he  left,  and  did  not  return.  A 
hard  winter  came,  and  destroyed  90  per  o»it. 
of  the  stock.  H.  F.  Wilson  and  his  fiitber 
had  no  settlement,  nnd  H.  F.  Wilson,  after 
the  hard  winter,  practically  abandoned  the 
Warner  Valley  enterprise. 

"(6)  From  the  year  1884  up  to  the  brinKlng 
of  this  acUon  H.  F.  Wilson,  C.  6.  Alexan- 
der, and  H.  O.  Wilson  did  a  large  banking 
bnsIneBS  with  H.  Kraft,  the  plaintiff.  H.  F. 
WUscHi  created  an  IndlTidnal  Indebtedness 
with  the  plaintiff.  C,  G.  Alexander  created 
a  large  IndWiduol  Indebtedness  with  the 
plaintiff,  and  H.  C.  Wilson  had  an  individual 
indebtedness  with  the  plaintiff.  In  1884,  at 
the  request  of  H.  C  Wilson,  an  account  was 
opened  with  IL  Kraft  nnd^  the  name  of  H. 
C.  Wilson  and  Alexander.  The  account  ran 
'along,  until  In  March.  ISSG,  It  had  grown 
-qiilte  large,  amounting  to  over  $7,000,  when 
jtbe  defendant  gave  a  note  to  the  plaintiff, 
■Signed  "H.  C.  Wilson  and  Alexand^,'  In  set- 
jtlei^ent  of  the  account  to  fliat  date.  After 
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this,  (diecks  continued  to  be  drawn  against 
the  E.  0.  Wilson  and  Alexander  account  up 
to  December  1, 1888.  In  Septembtf ,  1886,  H. 
0.  Wilson  paid  the  note  in  fnU  of  Mairdb, 
1886.  DecoDba  1,  1888,  the  amount  of  the 
H.  O.  'Vnison  and  Alexander  account  bad 
reached  the  sum  of  $7,981.  On  that  day  H. 
CX  Wilson,  at  the  request  of  plaintiff,  gave 
his  individual  note  for  that  amount,  and  Hie 
account  of  H.  O.  Wllaw  and  Alexando*  was 
credited  with  the  same  amount,  and  closed. 
This  note  of  Decemb«  1»  1888,  Is  the  one  up- 
on which  this  action  is  brought 

"(7)  In  the  meanflme  the  Individual  account 
of  a  G.  Alexander  wltb  the  plaintiff  bad 
been  growing  from  year  to  year.  Some  set- 
tlement of  accounts  bad  been  made  by  Alex- 
ander 1^  giving  his  individual  notes.  In  8^ 
tember,  1800,  be  owed  H.  Kraft  in  all  about 
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"(9  In  August^  1880,  there  was  upon  the 
Wam»  Vall^  ranch  a  large  numba  of 
borses,  mules,  and  cattle.  Tbe  stock  was  in 
three  different  brands;  some  branded  with 
a  'heart,'  some  with  a  'baz^heart,'  and  some 
tnranded  'A.  X.*  H.  a  Wilson  and  a  G. 
Alesanda  each  owned  an  undivided  mie* 
half  Interest  In  the  'heart'  brand  n^'^M^lff 
H.  O.  Wilson  and  H.  F.  Wilson  each  owned 
an  undivided  half  interest  in  the  'bar-heart' 
brand  animahfc  and  0.  G.  A.lcxander  owned 
the  'A.  X.'  brand  animals. 

"dSft  In  August,  1890,  a  G.  Alexander  was 
In  Warner  Vsll^  tn  charge  of  the  ranch 
and  all  the  stock  on  it  regardless  of  brands. 
During  all  the  year  1890,  £L  a  Wilson  re- 
sided, and  tor  many  years  prior  thereto  had 
resided.  In  Tehama  county,  GallAimla,  in 
which  coun^  H.  Kraft  also  resided,  and  at 
BO  H.  F.  Wilson.  The  defoidant  went  to 
the  Oregon  ranch  once  or  twice  a  year,  and 
there  remained  from  one  to  three  weeks. 

"(10)  In  August,  1890,  48  head  of  mules 
from  the  Warner  Valley  randi  were  at  Lake- 
view,  Oregon,  in  possession  of  one  Hereford, 
and  held  by  him  under  a  chatty  mortgage 
signed  'Wilson  &  Alexander,*  to  secure  a 
debt  of  over  $2,100,  due  Cogswell  &  Ross,  of 
Lakevlew,  Jointly  owned  by  H-  C.  Wilson 
and  O.  G.  Alexander.  The  signatures  there- 
to were  written  by  Alexand^,  and  at  the 
time  of  their  execution  H.  O.  Wilson  did  not 
know  of  their  execution. 

"(11)  In  August,  1890,  the  plaintiff,  being 
desirous  of  having  something  paid  on  the  C. 
O.  Alexander  Indebtedness  to  htm,  sent  a 
man  by  tbe  name  of  Estes  to  buy  mules  ot 
Alexander,  and  credit  the  amount  agreed  to 
be  paid  upon  Alexander's  indebtedness.  Ba- 
tes, In  pursuance  of  his  employment,  bought 
of  AlexandCT  33  mules  branded  with  a  'bar- 
heart,'  29  mules  branded  with  a  "heart,'  and 
12  mules  branded  *A.  X.'  Fix  part  of  these 
mules  be  agreed  to  pay  eighty  dollars  per 
head,  and  for  a  port  elgb^-five  dollars  per 
head.  $2,100  were  paid  In  cash  to  releaae 
the  mules  that  were  In  pledge  In  Lokcview, 
Oregon,  which  mules  were  a  paitjtt  his  pt^ 
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cbase,  and  tbd  balance  of  tbe  purchase  price 
was  credited  on  tbe  Indtridoal  Indebtedness 
of  G.  O.  Alexander  ta  idalntUE.  . 

"(12)  After  the  pnrchaae  of  said  mules  they 
were  driven  to  Tehama  county,  Callforoia, 
and  dellTered  to  the  plaintiff. 

"(18)  After  the  sole  of  tbe  said  mules,  and 
after  they  had  been  deUrwed  to  the  plain- 
tiff, defendant.  In  September,  1890,  went  to 
Oregon,  and  had  an  Interview  wiith  O.  Q. 
Alexand«v  at  which  time  he  was  Informed 
of  tba  sale  of  the  mules  to  plaintiff,  and  also 
aa  to  what  disposition  had  been  made  of  the 
proceeds. 

*X14  DefHidant,  H.  G.  Wilson,  then  took  a 
MU  ot  sale  firom  O.  O.  Alexandw  of  all  bis 
Interest  In  the  stock  on  the  Waxnee  Valley 
ranch  In  part  payment  of  a  lai^  Indebted- 
ness dna  him  (de^oidant)  from  Alexander. 

"(16)  Up<m  his  retom  to  Tehama  eonnty 
soon  after,  defendant  had  an  Interview  with 
blB  aon,  H.  F.  Wllacm,  In  which,  for  the  pur- 
pose of  prerenHne  H.  F.  Wilson  from  Inform- 
tng  plaintiff  that  he  (H.  F.  WllsoiO  had  an  In- 
terest In  a  part  of  the  mules  sold  to  him  by 
Alexander,  be  (defendant)  let  H.  F.  Wilson 
have  mules  of  his  to  satisfy  him  (H.  F.  Wil- 
son) for  the  mules  Alexander  bad  sold,  and 
thmlV  prevent  bis  (H.  F.  Wilson)  saying  to 
the  pl^ntlff  that  Alexandra  had  sold  to  plain- 
tiff mules  he  had  no  authority  or  right  to 
aeU. 

**(16)  In  Norember,  1890,  defendant,  at  the 
request  of  plaintiff,  gave  to  plaintiff  a  crop 
mortgage  tdc  the  full  amount  of  the  note  now 
betngr  sued  upon.  After  the  execntlcm  of  this 
mor^ge  defraidant  paid  upon  tbe  said  note 
as  follows:  July  11,  1891,  $320.62;  August 
26,  1891,  $1,833.06;  December  26,  1891,  $3,- 
692.68;  in  all,  $5,746.88. 

"(17)  June  6,  1891,  defendant  Wilson  was 
again  at  Warner  Valley,  Oregon,  and  had 
an  Intravlew  with  O.  Q.  Alexander,  at  whidb 
time  Alexander  gave  to  defendant  a  lettra 
addressed  to  H.  Kraft,  In  the  following  words 
and  figures:  'Warner,  June  6, 1891.  H.  Kraft: 
The  mules  I  sold  you  last  year,  one-half  of 
thirty-three  bead  of  "hearts,"  sixteen  and  a 
half,  and  tbe  thirty-one  "bar-hearts,*'  I  had 
no  right  to  seU.  Please  turn  them  over  to  H. 
a  and  H.  F.  Wilson,  a  O.  Alexander.'  In 
a  few  days  thereafter  defendant  returned  to 
Tehama  county,  where  be  then  resided,  and 
where  ha  has  resided  for  many  years,  Inring- 
Ing  the  above  letter  with  bim.  He  did  not 
deliver  It  to  plaintiff  nw  inform  him  of  its 
contents,  but  kept  It  until  a  day  or  two  be- 
fc^  this  case  was  commenced,  to  wit,  until 
January  21,  1892,  when  he  banded  It  to  one 
of  his  attorneys,  who  afterward  read  It  to 
Mr.  Kraft 

"(18)  On  June  21, 1891,  O.  G.  Alexander  and 
the  {dalntlff  had  a  settlement,  and  on  that 
day  0.  O.  Alexander  mailed  to  the  plaintiff 
a  new  note  for  what  he  then  owed  the  plain- 
tiff. In  arriving  at  the  amount  of  this  new 
note,  what  was  agreed  to  be  paid  for  the 
mules  (less  |2^00)  had  been  deducted  from 


the  total  Ind^tedness  ftf  the  said  Alexander, 
and  the  noto  was  eeat  tot  tbe  balance.  Alex- 
ander signed  this  new  note,  and  on  the  22d 
day  of  June,  1891,  inclosed  it  in  a  letter,  and 
it  reached  the  plaintiff  In  due  course  of  mail. 

"(19)  During  the  summer  and  foU  of  1891 
defendant  oontlnned  to  make  payments  on 
the  note  novr  In  suit,  and  several  times  had 
tbe  plaintiff's  bookke^>er  figure  up  the 
amount  due.  As  late  as  November  14,  ItjUl, 
plaintiff  wrote  te  defendant  about  tbe  bal- 
anoe  then  due  on  note  In  suit,  and  told  him 
be  was  getting  tired  of  waiting  toe  hla  mon- 
ey. In  response  to  this  letter,  d^endant 
came  up  and  said  he  was  not  ready  to  sdl 
the  wheat  Prices  wore  not  high  enough  to 
suit  He  would  like  to  hold  on  a  Uttle 
iMiiX^.  Had  plaintiff's  bookke^er  fl£iire  up 
how  much  the  wheat  would  bring  at  a  cer- 
tain price,  and  how  much  that  note  amount- 
ed to,  and  talked  about  tnmlns  OTer  some 
wheat  that  Harry  had  as  further  security. 
He  didn't  say  a  word  at  that  time  about  H. 
Kraft  owing  him  anything  for  mules.  Again, 
after  the  26th  of  December,  in  rMp<mse  to 
onothtt  letter  from  the  plaintiff,  tbe  defend* 
ant  came  up  again.  He  told  Kraft,  the 
plaintiff,  that  EUrry  was  going  to  let  bim 
have  the  wheat,  and  be  was  going  to  sell  It, 
and  pay  the  money  In,  and  talked  abont 
some  wool  he  had— something  be  was  gotatg 
to  turn  also.  On  Decembra  26,  1891,  tbe  de- 
fendant sent  to  plaintiff  wheat  receipts 
amounting  to  $3,699.66,  for  whlcb  he  was 
given  credit  on  the  note  In  suit  This  left 
a  sum  due  to  plaintiff  from  defendant,  H.  C. 
Wilson,  much  less  in  amount  than  the  sum 
now  claimed  In  tbe  said  defendant's  counter- 
claim to  be  due  from  tbe  said  plaintiff  to  the 
said  defendant 

"(20)  At  no  time  from  August  8,  1890,  to 
January  22,  1892,  did  defendant  make  any 
claim  for  tbe  mules,  or  Intimate  that  C  O. 
Alexander  had  done  anything  he  did  not 
have  fuU  authority  to  do."  Tbe  foregoing 
are  special  findings,  and  are  In  addition  to 
tbe  general  findings  hi  tbe  case  In  which  It  Is 
found  that  Alexander  bad  authority  to  sdl 
the  mules,  etc 

From  the  findings,  the  court  btikiw  con- 
cluded as  mattw  of  law  "that  the  defiendant, 
by  his  snbsequoit  acts,  conduct  and  dloioe, 
as  set  forth  In  tbe  atwve  findings,  baa  rati- 
fied the  sale  of  all  the  mules  sold  by  Alexan- 
der to  the  plaintiff,  and  should  not  now  be 
permitted  to  question  the  validity  <^  said 
sale."  Tbe  propriety  of  ttds  condudtm  In- 
volves the  Important  question  In  tbe  eas& 
"Batlflcation  Is  the  adoption  of  a  isevloasly 
formed  contract  notwitlistandlnff  a  vice 
which  rendered  it  relatively  void;  and,  1^ 
the  very  nature  of  the  act  of  ratiflcattim, 
confirmation,  or  affirmance,  the  party  can- 
firming  becomes  a  party  to  tbe  contract'* 
Herm.  Estop,  p.  1167.  Wlwre  ratified  by 
the  prindiisl,  tbe  nnanthwised  act  of  his 
agent  Is  as  binding  upon  him  as  tbou|9i  pr^ 
Tloua  authiMity  had  been  ^^enfarediopoa 
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mdi  agent  Hie  mbaciqLoeiit  rattflcatlon  hu 
a  retroqwctiTe  i^Teo^  and  la  equivalent  to  a 
prlOT  command.  To  aay  tbat  an  agent  en- 
tered  Into  a  contract  iritbout  authority  itom 
biB  princtpQl,  and  tbat  the  principal  aabse* 
quently  ratified  anch'  contract,  U,  In  legal  In- 
traidment  and  effect,  the  eqnlTDlent  of  aajrw 
ing  the  agent  was  dlily  authorized  to  malce 
the  contract.  The  question  of  whether  a 
contract  made  by  an  agent;  or  by  one  pur- 
porting to  be  Buch,  has  been  ratified  w 
adopted  by  the  principal  ia  one  of  fact,  to  be 
determined  by  a  Jury  or  by  the  court  slttliv 
in  lieu  thereof.  Therein  It  differs  from  an 
estoppel  lu  pats,  which  la  a  legal  conse- 
quence,—a  right  arising  fi-om  acta  or  con- 
duct  Blg^w,  Estop.  (4tb  Dd.)  p.  447.  A 
full  knowledge  by  the  ^ncdpal  of  all  tb* 
material  fiicta  la  a  prerequl^te  to  a  finding 
tbat  such  principal  baa  by  tala  rilence,  acta, 
or  declaratlonB,  In  fact  ad<^ted  the  contract 
Wbart  Ag.  S  66.  Hie  evidence  whldi  will 
anthcvlae  an  asanmptlon  of  ratlflcatlon  Is  or 
maj  be  anytbing  which  convinces  the  mind 
of  the  Intention  on  the  part  of  the  pilndpal 
to  adopt  or  approve  the  act,  thus:  Cl>  A 
principal  who  permits  an  unauthorized  agent 
to  act  for  blm,  and  who  stands  by  without 
intarfttence  while  third  persona  deal  with 
such  agent  as  agent,  cannot  afterwards  dis- 
pute the  authority  of  audi  agmt  (2)  ^ence 
of  the  prlndpal  ulien  Informed  that  the 
agent  has  wtexed  bito  obligations  In  his 
name  Indicates  aoquleacence.  (3)  Proof  of 
ratification  may  be  Inferred.  We  may  Infer 
ratlflcatlon  when  the  acts  and  conduct  at  the 
principal  are  Inconsistent  with  any  other 
theory  than  that  he  Intended  to  ratlty  the 
transaction.  It  may  be  said,  generally,  that 
any  act  conduct  or  dedaration  from  which 
an  Intent  on  the  part  of  the  principal  to 
adopt  the  act  of  the  agmt  appears  la  aufil- 
dent  Ratification  bdn^  aa  before  stated, 
a  fact  ftnd  the  court  having  found  theretm 
in  fkvor  of  plaintiff,  audi  fiudlng  must  be  up- 
h^  it  supported  the  evidence  The  lan- 
guage of  the  genial  finding  la  '^Qiat  s^  O. 
O.  Alexander  Itad  authority  to  make  said 
sale."  The  retrospective  effect  of  a  ratifica- 
tion la  to  place  the  contract  and  the  con- 
tracting parties  In  the  same  position  as 
though  previous  authority  had  been  given; 
hence.  If  there  was  In  fact  txoot  of  such  rat- 
ification, the  court  was  authorized  to  find  the 
autfaori^  as  stated  In  the  flndiug. 

Turning  to  the  record,  and  we  think  the 
findings  have  substantial  support  In  the  evi- 
dence. Twelve  of  the  mulea  purchased  by 
plaintiff  from  Alexander  were  the  property 
of  the  latter,  and  no  Questirai  can  arise  as  to 
them.  As  to  the  33  mules  Induded  In  the 
same  purchase,  owned  by  defmdant  and 
Alexander  Jointly,  there  was  certainly  evl- 
dent-o  tending  to  show  that  Alexander  bad 
iinthorlty  to  make  the  sale,  and  hence  to  sup- 
port the  finding  of  tbe  court  to  that  effect 
Tlmt  Alesnndor  hold  a  power  of  attorney 
from  the  defendant  auth(»Mng  him  to  trana*  ■ 

Cal.Rep.  SS-87  P.— 59 


act  all  bualnesa  at  the  ranch  fai-  Oregon, 
seems  conceded.  The  pradae  date  at  which 
this  power  was  revtd^ed  (If  revoked,  at  all  by 
tbe  d^endant)  la  left  In  doubt  Alexander, 
testifying  as  a  witnesa,  says:  "I  tboui^t  I 
had  authority  from  H.  G.  Wil8<m  to  sell  to 
Kraft  or  to  any  one  else  his  half  Intraeat  In 
the  mulea  branded  with  the  straight  'heart.' 
My  opinion  la  taaed  upon  XHrevlous  actlona 
between  us,  and  business  matters.  I  had  au- 
thority at  one  time  ao  to  sdl— that  Is,  up  to 
three  or  four  years  ago~-two  yean  ago.  It 
was  a  power  of  attorney  to  transact  any  and 
all  business  for  him  and  tn  hla  name.  It  em- 
braced everything,  I  anpposed.  Whether  It 
embraced  the  stock  or  not  I  do  not  know. 
-It  was  a  written  authority.  I  have  not  the 
Instrument  I  had  authori^  about  el^t 
years.  It  ceased  about  two  years  ago^  wtiea 
Mr.  WilSMt  put  that  notice  In  tbe  paper  that 
he  would  not  be  respouBiUe  Aht  any  person 
in  this  county."  Wilson  hlmadf  testified 
that  be  pubUstwd  tbe  notice  in  the  paper 
after  the  aale  €t  the  mules  to  lAalutiff.  It  la 
true,  the  extoit  of  the  anttMrity  under  this 
powOT  does  not  dearly  appear,  but  aa  I  do 
not  find  that  tbe  defoidant  who  tesUfied  at 
length  on  hla  own  behalf  and  referred  to  tbe 
power,  denies  that  It  authorized  a  sale  ol 
stodE,  it  la  believed  the  court  bdow  was  war- 
ranted in  finding  from  all  the  cirvumstances 
that  as  to  the  mides  branded  with  a  "heart** 
Alexander  had  authority  to  adL  Aa  to  tbe 
mules  bmnded  with  what  la  called  a  **bax^ 
heart''  and  whldi  were  owned  by  deCuidant 
and  his  son,  H.  F.  Wilson,  no  previous  au- 
fliority  In  Alocander  to  sell  appears,  and  the 
sole  question  presented  is  aa  to  the  fact  of 
ratlflcatlon  by  the  defendant,  who  la  the  as- 
signee of  his  son,  of  all  the  lnto%st  of  the 
latter  therein.  To  discuss  the  testimony  at 
length  In  support  of  the  finding  can  sulnerve 
no  useful  purpose  beyond  the  dedslon  of  the 
present  case,  and  as  the  condusion  Is  irre- 
sistible that,  althot^h  there  la  a  substantial 
conflict  In  the  testimony,  there  is  yet  such  a 
showing  in  favor  of  the  ratification  by  de- 
fendant of  the  aale  that  this  court  Is  not 
warranted  In  disturbing  tbe  flnding. 

If,  howeva*,  it  be  conceded  that  wbere 
one  has  wrongfully  taken  the  property  of 
another,  and  sold  It  not  as  agent  but  on 
his  own  account  mere  sUence  on  the  part 
of  the  ownor  does  not  conflrm  the  sale,  and 
that  the  conflrmatlmi  must  rest  upon  some 
coiulderatlon  upholding  It  or  upon  an  es- 
toppel,—a  question  upon  which  the  author- 
ities are  divided,— still  tbe  evidence  and 
the  special  findings  are,  aa  It  la  believed, 
Buffident  to  uphold  tbe  Judgment  It  Is  not 
the  silence  alone  of  the  def«idant  relied  up- 
on,  but  the  care  which  he  took  to  prevent 
knowledge  of  Oie  trne  state  of  the  case  from 
conflng  to  the  plaintiff;  his  payments  made 
upon  the  promissory  note,  when,  if  he  claim- 
ed what  he  now  sets  Tip  as  a  counterclaim, 
there  was  nothing  due  thereon;  his  giving  a 
chattel  mortgage  to  secure  tiieyMoonnt  d« 
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apon  tbe  note;  his  aUence  tot  nauXy  a  yetx 
and  ft  half,  with  fall  knowledge  of  all  the 
facta,  coupled  with  hla  declarations  to  plain- 
tiff, as  disclosed  1^  the  eridenc^  that  Alex- 
ander was  perfectly  good  toe  the  amoont  he 
owed  the  plaintiff,  had  plenty  ct  propaty, 
etc.,  at  a  time  when  he,  tbe  defendant  had 
an  assignment  of  all  of  Alexander's  intov 
ests  In  the  stock,  whereby  plalntlfl  was  loll- 
ed Into  security,  and  to  take  a  new  note  cts- 
tending  credit  to  Aleamder;  and  other  mi- 
nor drcnmstanoes  indicating  an  intention  to 
aUde  by  Ota  tLetSm  of  his  stm-ln-law  In  tba 
sale  whKA  the  latta  had  made.  That  the 
testluKHiy  as  to  some  ot  these  facts  vas  con- 
flicting does  not  authorise  us  to  discard  the 
finrtiiigH,  Takoi  together,  they  bring  the 
case  within  the  rtde  enniidated  hy  the  lord 
chancellor  before  the  boose  of  lords  In  Oalm- 
oross  T.  LoTlmw,  7  Jar.  (N.  8.)  149^  where  be 
said:  "I  beUere,  In  the  laws  of  aU  dTilixed 
nations,  that  If  a  man,  either  1^  words  or  by 
condw^  has  Intimated  tiiat  be  consents  to 
an  act  which  has  been  done,  and  that  be 
will  offer  no  <q;>po8ltion  to  li  although  It 
could  not  have  beoi  lawfully  done  without 
his  consoit,  and  he  thereby  induces  oth&m 
to  do  that  from  which  they  otherwise  might 
hare  abstained,  he  cannot  question  the  legat 
ity  of  the  act  he  had  sanctioned,  to  the  prej- 
udice of  those  who  have  so  glvmi  fiilth  to 
his  wwds,  or  to  the  fair  Inference  to  be 
drawn  from  his  conduct."  Or.  as  was  said 
In  Nicholson  r.  Hooper,  4  Mylne  &  C.  179, 
by  Lord  Cott^iham:  "A  par^  claiming  a 
title  In  hlms^,  but  pilTy  to  the  fact  of  an- 
other dealing  with  the  pr(^»oiy  as  his  own, 
will  not  be  p^mitted  to  assert  his  own  title 
against  a  title  created  by  such  other  p^son, 
although  he  derives  no  benefit  from  the 
transaction."  That  defendant.  In  the  face 
of  the  testimony  to  the  nxmierous  sales  made 
by  Alexander  of  stock  from  the  ranch,  was 
aware  that  the  latter  "was  dealing  with  the 
property  as  his  own,"  cannot  be  doubted. 
FlalntifT  had  previously  purchased  stock 
from  Alexander  under  clrcumstences  that 
may  reasonably  be  assumed  to  have  been 
known  to  the  defendant,  yet  the  latter  of- 
fered no  objection.  Indeed,  it  appears  from 
some  of  the  testimony  that  defendant,  bis 
son,  and  Alexander  In  many  respects  acted 
as  ostensible  partners  In  all  the  stock,  and 
In  oth^  respects  acted  as  though  th^  were 
severaliy  ownen  of  It 

Numerous  objections  were  made  to  the  in- 
troduction of  testimony  and  to  the  refusal 
of  the  court  to  permit  questions  to  be  an- 
sw^ed,  but  I  fail  to  see  that  any  of  the 
errors  assigned  to  the  rulings  of  the  court 
la  this  reepect  are  well  founded.  A  large 
number  of  these  exceptions  are  based  upon 
the  action  of  the  court  touching  testimony 
going  to  show  that  defendant  and  Alexander 
were  cc^artners  In  the  stock  and  in  the  busi- 
ness of  conducting  the  ranch.  As  the  court 
did  not  find  a  partnership  to  exist  between 
the  parties,  such  exceptions  become  unim- 


portant The  excepticm  urged  In  the  Isief 
of  appelant,  founded  npon  the  refusal  of  the 
oonrt  btfow  to  permit  defendant  to  testify 
as  to  how  the  account  stood  between  Alex- 
ander and  himself  after  witness  recdved  an 
asdgnment  of  Alexander's  Interest  in  the 
stocky  is  o£  no  momoit  for  the  reason  that 
In  answer  to  the  very  luoct  question  defend- 
ant was  permitted  to  answw  that  the  stock 
assigned  to  him  did  not  pay  his  demsnd 
against  Alexander  by  $80,000.  So,  too,  the 
objectifu  that  defendant  was  not  pomltted 
to  testity  that  his  only  knowledge  of  the  sale 
was  that  Alexander  had  sold  the  stock  as 
his  own,  and  not  as  agent  for  defendant, 
was  Immaterial,  for  the  reason  that  all  the 
testimony  tended  to  show  that  whatever  the 
authority  of  Alexander  may  have  been,  as 
to  a  p<vtton  of  tiie  stock  sidd,  he  in  Ihct  stdd 
it  In  his  own  name,  and  not  In  the  name  of 
or  as  the  agent  of  defendant;  and  there  is 
nettling  In  the  findings  in  conflict  therewith. 
There  are  other  exceptions  to  evidwce,  but 
they  are  of  no  greater  moment  than  those 
noticed,  and  need  not  be  reviewed.  The 
Judgment  and  order  i^pealed  from  should 
be  affirmed. 

We  concnr:   BBLOHEB,  a;  BAYNE8,  a 

PBB  OURIAM.  Vtx  the  reasons  given  la 
ttie  foregoing  (pinion,  the  Judgment  and  co-- 
der  appealed  from  are  afOrmed. 


m  cai.  isa 

JENNINOS  V.  JENNINGS  ot  al.  (No.  18.27&) 
(Supreme  Court  of  C^fonda.   S^  21,  1804.) 

HOBTOAOB  BT  OlTARDIA*f  TO  WaRI)  —  VaUDITT  — 

Delivert— Satispactios. 

1.  T1ie  ludiTidoal  mortgage  of  a  guardiaD 
Of  a  minor  to  hii  ward  to  aecnre  a  debt  due 
from  Urn  to  the  estate  is  good  as  against  a 

snbsequent  mortgai^e,  though  the  debt  is  se- 
cured by  the  gaardian'B  bond,  and  there  is  no 
order  of  court  fixing  the  amount  thereof. 

2.  Wliere  the  guardian  of  a  minor's  estate 
makes  his  indlTidoal  mortgage  to  his  ward,  to 
secore  a  debt  due  from  bim  to  the  estate,  ban 
it  recorded,  and  then  dollvers  it  to  the  mother 
of  the  minor,  to  be  kept  for  him,  there  is  a 
gufficient  delivery. 

3.  A  mortgage  given  by  a  guardian  to  his 
ward  cannot  be  satisfied  by  the  guardian  with- 
out authority  of  court,  and  without  payment  <tf 
the  debt 

Commissions*  declslcm.  Department  2. 
Appeal  from  superior  court,  Tehama  county; 
John  F.  Ellison,  Judge. 

Action  by  W.  O.  Jennings,  Jr.,  by  his  guard* 
ian,  against  W.  O.  Jennings.  Sr.,  Frank  G. 
Waterhouse,  and  others,  to  foreclose  a  mort* 
gage.  Judgment  was  rendered  for  plaintiff, 
and  defendant  Waterhouse  appeals.  Affirm- 
ed. 

H<^  &  Dunn,  for  M>P^Iant  A.  M.  McCoy, 
H.  P.  Andrews,  and  James  P.  O'Brien,  toe 

respondents. 

BELCHER,  a  On  March  B.  1S87,  W.  O. 
Jfnnlnss,  Sr.,  was  app(toted  giisrdlan  aC  the 
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estate  %r  aiti  miBw  wMt.  W.O.  3aaaa^'  Jr.i 
■aad  theareofter  he  dnly  qoallfled  and  entered 
nptm  the  discharge  of  his  ditttee  w  such 
snardlaiL  On  the  23d  day  of  the  same  month 
he  recslved  for  and  on  accouAt  ot  hla  said 
ward  the  sum  of  91,000  In  money,  which  he 
thereafter  hdd  and  need  nntU  April  &,  1889. 
On  the  last>named  d^  he  execnted  to  his 
ward  his  prombmny  note  fta  11,204.17,  being 
tat  the  said  $1,000  and  Interest  thereon  to 
that  date  at  the  rate  of  10  per  cent  per  an- 
nnm,  compounded  annnally,  and  also  a  mor^ 
g&ge  upon  certain  real  property  to  seoore  pey- 
mmt  of  the  note;  and  on  the  same  day  he 
canaed  the  mortgage  to  be  properly  recorded 
In  the  recocda  of  the  county,  and  Bbortly 
thereafter  delivered  both  the  note  and  mortr 
gage  to  the  moUier  of  the  boy,  to  be  kfg>t  by 
herforblm.  On  ^irll  28, 18S0,  while  he  was 
■till  the  gnardlan  of  the  boy,  he  nndvtotA:  to 
eattsfy  and  discharge  the  said  mortgage,  and 
to  that  end  made  and  entered  upon  the  mats 
gin  of  the  record  thereof  an  Indorsement  as 
follows:  "State  <tf  Oaltfomla.  Oounty  of  Te- 
hanur-es.:  Foil  satfafactKm  of  tide  mort 
gage  Is  hereby  acknowledged  this  28th  day 
of  April,  A.  180a  W.  O.  Jennings,  by 
Gnardlau  of  W.  O.,  Junior.  Attest:  W.  B. 
Hall,  Kecorder."  On  July  21,  1880,  be  and 
<»ie  Barnes  oxecnted  to  Frank  O.  Waterbouse 
their  Ji^t  prcHnlaB«!y  note  for  $2,60^  and  a 
mortgage  on  the  premises  coTwed  by  the 
mortgage  to  the  boy,  and  certain  oth»  real 
property,  to  secore  pf^ymeut  of  said  note, 
which  mortgage  was  also  duly  recorded.  He 
continued  to  be  the  guardian  of  his  son  un- 
til August  19,  ISEO,  when,  by  an  order  of 
court,  he  was  removed,  and  his  lettos  of 
guardiansMp  wm  vacated  and  annulled. 
And  at  the  same  time  A.  J.  McOtnre  was  duly 
appointed  guardian  In  his  place,  and  he  was 
by.  the  court  ordered  and  directed  to  torn 
over  to  McClnre  all  the  property  and.  estate 
belpnglng  to  hls.ai^ld  ward.  .On  March  21, 
189^  W.  O.  JtmningB,  Jr.,  by  his  guardian, 
A.  J.  McCSmw,  'Commenced  this  action  to 
foreclose  his  mortgage  of  April  0, 1589,  alleg- 
ing, among  oOier  things,  that  the  note  se- 
cured thereby  was  due  and  whoUy  unpaid; 
that  the. attempted  satisfaction  of  the  sidd 
mortgage  was  Invalid  and  void,  and  made 
without  any  authorl^  or  Tpawer  in  the  said 
W.  O.  Jennings,  Sr.,  so  to  do,  and  without 
any  consld^tion  whatever;  and  that  the 
Interest  of  the  defendant  Frank  O.  TVater- 
bopse  In  the  said  premises,  as  mortgagee,  was 
subsequent  and  subject  to  the  Uen  of  plaln- 
tMTs  mortgage.  The  defendant  Watorhouse 
demurred  to  the  complaint  upon  sevmil 
grounds,  and  fate  donnrrer  was  overruled. 
He  then  answered,  drying  many  of  the 
awments  of  the  oanidalnt,  and,  among  otb- 
ers«  that  the  attempted  satlsActlon  o£  plaln> 
tiff's  mortgage  was  Invalid  and  "niA,  and 
setting  up  his  own  note  and  mwtgage,  and 
^ying  that  th^  be  adjudged  to  be  a  first 
lien  upon  13M  pranlses  described  In  the  com- 
plaint. After  trial  .the  court  found  the  facts 


very  fidly,  and,  amomf  otfa«rs:  "That  the 
alHVsaid  satUCaction  undertaken  to  be  made 
and  purporting-  to  be  made,  and  the  said  in- 
doreement  upon  the  margin  of  eald  record, 
were  made  and  executed  without  any  ord^ 
or  othw  authority  of  the  court  so  to  do,  and 
wltboat  the  said  Indebtedness  or  any  pait 
tliereof,  having  been  paid,  dtoeharged,  or  In 
angr  way  satisfied;  and  the  said  puiported 
satiitfaction  of  mcnrtgage  and  the  said  Indorse- 
ment upon  the  margin  of  said  recraxl  were, 
and  each  of  them  was,  wholly  htvalld  and 
void,  and  of  no  legal  txace  and  effects  •  •  • 
That  the  said  mortgage  Is  now,  and  at  all 
times  since  the  said  8th  day  of  April,  18S9,  has 
be».  in  full  force  and  effect  upcm  and  against 
tbB  land  contained  and  described  therein, 
laiat  n^thra  siUd  note  nor  mortgage,  nor  any 
part  of  the  principal  sum  thorln  mentioned, 
nm  of  the  interest  tlrareon,  has  Over  been 
p^d,  and  said  mortgage  has  never  been 
paid  nor  satisfied  nor  discharged."  That  the 
note  and  mortgage  set  up  to  plaintUTs  com- 
plaint in  this  action  wore  made  for  a  val< 
uaUe  consideration,  and  w^  delivered  as  In 
these  findings  herdnbefore  stated;  and  said 
note  and  mortgage  were  accepted  by  the 
mother  ot  i^ntiff  for  and  on  behalf  of 
plaintiff,  and  it  is  for  the  Interest  of  plain- 
tiff that  he  ahould  accent  and  rec^ve  said 
mortgage."  Judgment  was  aocordlhgly  enter- 
ed fore<iloslng  the  plaintiff's  mortgage,  and 
directing  the  sale  of  the  mortgaged  premise^; 
and  the  apidicatlott  of  the  proceeds,  aft» 
paybig  costs,  expenses,  and  attom^'s  fees, 
to  the  payment  .of  the  amount  found  due  the 
I^nUff;  and  from  thte  Judgment  the  de- 
fendant Waterhouse  appeals. 

1.  The  demurrer  was  properly  overruled. 
The  complaint  stated  facta  suffldCTt  to  con- 
stitute a  cause  of  action,  and  was  not  ob- 
noxloua  to  any  of  the  objections  raised  to  It. 

2.  The  appellant  contends  that  the  note  and 
mortgage  were  given  to  secure  payment  of 
money  already  secured  by  the  guardian*B 
bond,  and  hence  were  without  consideration; 
and  also  that  when  tbe  uunlgage  was  made 
the  accounts  between  the  gnardlan  and  his 
ward  bad  not  be^  settled,  and  the  amount 
of  the  ind^tedness  estabUsbed,  by  a  com- 
petent court,  and  ther^we  the  morte^tge  nev- 
er had  any  validity.  This  contention  cannon 
in  our  fq;»inl(m,  be  sustained.  Tbe  note  and 
mortgage  were  given  for  money  which  was 
the  jftopexty  at  fba  nuRtgagee,  and  for  which 
the  mortgagor  was  personally  respmislble. 
Hbla  ctmstituted  a  sufficient  consldaration  tot 
making  the  papers,  and  the  fact  that  the 
mortgagor  was  the  guardian  of  the  estate 
of  the  m<ntgagee,  and  had  given  a  guardian's 
bond,  did  not  in  any  way  affect  the  question. 
He  had  a  right  to  give  further  security  If  he 
i^hose  to  do  80.  Near  was  it  necrasary  that  the 
amount  of  the  todebtedneas  be  fixed  and  de- 
termined 1^  any  court  in  <vder  to  give  valid- 
ity to  the  mortgage. 

3.  appellant  forthor  contends  that  the 
note  and  nurtg&ge  never  became*  valid  and 
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binding  obligations,  because  (h^  were  never 
delivered  to  any  person  authorized  to  re- 
celve  them  for  the  plaintiff.  This  conten- 
tion Is  also,  in  our  opinion,  nntenable. 
case  shows  that  the  papers  were  prot>erly 
executed,  and  the  maker  at  once  caused  the 
mortgage  to  be  duly  recorded,  and  then  de- 
livered them  both  to  plaintlffB  moth^  for 
him.  This,  under  the  decisions  in  this  state 
and  elsewhere,  constituted  a  sufficient  de- 
Uvery.  In  De  LevUlaln  v.  Evans,  88  CaL  12a» 
the  question  arose  as  to  the  acceptance  of  a 
deed  of  gift  of  certain  real  property,  and  it 
was  held  that,  "if  the  donee  be  of  mature 
years,  be  will  be  presumed  to  have  accepted 
It,  if  it  be  for  his  advantage,  unless  the  con< 
trary  appears;"  and  that,  "If  the  donation 
be  to  a  minor,  and  to  his  advantage,  the  law 
accepts  It  for  him."  In  Wedel  r.  Herman, 
59  Oal.  SIS,  It  Is  said:  "But  It  is  contended 
that  the  court  below  erred  In  overruling  ob- 
jections made  to  the  offer  in  evidence  of  the 
deed  to  the  plalntlfl  from  his  father,  on  the 
ground  that  It  was  not  delivered.  The  deed 
was  produced  by  the  plaintiff.  It  was  a  deed 
from  fatfa»  to  son.  It  showed  that  It  had 
been  duly  acknowledged  and  recorded  at  the 
request  of  the  grantor,  and  these  constltnted 
sufficient  proof  of  d^very."  In  Cecil  v. 
Beaver,  28  Iowa,  241,  the  court,  by  Dillon,  a 
J.,  said:  "Where  the  deed  to  a  child  la  ab- 
solute in  form  and  beneficial  io  effect,  and 
the  grantw  and  father  voluntarily  causes  the 
same  to  be  recorded,  this  is,  In  law,  a  suffi- 
cient dellvoy  to  the  Infant,  and  the  tltie  to 
the  lands  will  pass  thereby.  In  such  case 
actual,  mannal  deliv^  and  a  formal  ac- 
ceptance are  not  necessary."  And  see,  also,  KI- 
vard  F.  Walker,  89  ni.  413;  MlteheU  v.  Byan,  3 
Ohio  St  377;  Spencer  v.  Carr,  45  N.  Y.  400; 
Gregory  v.  Walker,  38  AJa.  26. 

4.  The  only  other  qnestlan  which  need  be 
ctmsldered  Is  that  relating  to  the  attempted 
satlBfaction  of  the  mortgage  by  the  mort- 
gagor. A  similar  question  arose  in  the  case 
of  Aldrlch  v.  WilUa,  55  CaL  81.  In  that  case 
Henry  M.  Willis  received  and  apimqpriated 
to  his  own  use  money  belonging  to  his  In- 
fant daughter,  Amelia.  For  the  money  he 
executed  to  Amelia  his  promissory  note,  and 
a  mortgage  to  secure  its  payment,  which 
he  caused  to  be  duly  recorded.  Subsequent- 
ly, "acting  as  guardian,"  he  entered  upon  the 
margin  of  the  record  a  satisfaction  of  the 
mortgage,  and  then  mortgaged  the  inrop^ty 
to  another  party.  At  the  time  he  received 
the  money,  and  up  to  the  time  of  the  trial, 
ne  was  acting  as  guardian  of  Amelia,  but  in 
fact  he  was  not  the  guardian  of  hw  estate, 
never  having  received  letters  of  guardian- 
ship, nor  qualified  as  such.  In  deportment, 
this  court,  by  McKinstry,  X,  said:  "Never- 
theless, Henry  M.  WilUs  was  a  trustee,  hold- 
ing the  money  of  the  Infant,  Amelia,  Jr., 
which  came  Into  his  hands  In  trust  for  her. 
The  mortgage  executed  by  him  to  secure 
such  moneys  was  altogether  for  her  benefit, 
and  the  fact  that  It  Is  set  up  in  her  answer 


by  her  guardian  sd  Utem,  and  rcOIed  open 
herein,  constitutes  sufficient  proof  of  deliv- 
ery to  and  acceptance  by  ber."  And  it  was 
held  that  the  mortgage  was  not  satisfied, 
but  was  still  in  full  force  and  effect  On  pe- 
tition for  rehearing  In  bank,  the  court,  by 
Thornton,  J.,  delivered  an  opinion,  concurred 
In  by  four  other  Justices,  in  which,  refening 
to  the  language  above  quoted,  It  is  said:  "To 
which  we  desire  to  add:  'And  this  must  be 
so.  since,  if  it  [the  mortgage]  had  not  been 
for  the  ben^t  of  the  Infant,  the  court  be- 
low, It  must  be  presumed,  as  it  bad  control 
over  the  conduct  of  the  guardian  ad  litem, 
would  not  have  allowed  him  to  set  It  up.*  ** 
And  the  (pinion  closes  with  the  following 
statement:  "Whethw  Henry  M.  WUlIa  was 
guardian  or  not  we  consider  Immaterial. 
Tb9  same  resnlt  follows  whether  he  (Willis) 
was  or  was  not  the  general  guardian  of  the 
Inftuit,  Amelia  WllUs."  It  Is  earnesUy 
dotmed  for  ai^ellant  that  the  language  last 
above  quoted  was  entirely  oUter,  and  should 
be  disregarded;  trat  we  cannot  see  It  in  that 
light  Conceding  tiiat  the  statement  was  not 
necessary  to  a  decision  of  that  case,  sUU  we 
think  it  declared  the  law  apt^icable  to  the 
case  correctly.  To  bold  othwwlae,  and  say 
tliat  a  guardian;  wlflurat  any  antlK^ty  of 
court,  and  without  the  inyment  of  the  In- 
debtedness, can,  at  his  irteasore^  satisfy  and 
release  a  mortgage  given  by  him  to  his  ward, 
might  greatly  endangw  the  estates  of  wards, 
and  lead  to  results  not  cmtemplated  or  an* 
thoriaed  by  law.  Applying  tbe  role  declared 
in  that  case  to  this,  it  Must  be  hdd  that 
Jennings,  Sr.,  under  the  ciicamstanoea  diown. 
bad  no  rlgbt  to  satisfy  the  mortgage  to  his 
ward,  and  that  the  att^pted  satisfaction 
of  it  was  Ineffectual  and  void.  We  find  no 
errors  in  the  record  calling  for  a  reversal,  and 
therefore  advise  that  the  Jndgmoit  be  af- 
firmed. 

We  concur:  SEABLS,  0.;  HATNES,  a 

FBR  GUBIAU.  SVv  tlie  leasoas  given  In 
the  foregoing  opinion  the  judgment  appealed 
from  is  afflimed. 


  IM  Cal.  n 

HOUBB  T.  LOS  ANGELES  COUNTr.  (No. 
19.404.) 

(Supreme  Court  of  Califomla.   Sept  IS,  1894.) 

BOABD  or  SUPEBVISOBS — ConTEACTS — ULTRA 
VlKES. 

The  appointmrait  by  the  board  of  m- 
pervisors  of  a  county  of  an  agent  to  procure 
the  redemption  of  lands  sold  to  tiie  state  for 
taxes,  snd  to  collect  the  amount  of  such  taxes 
due  the  county,  witfi  an  agreement  to  pay  him 
a  eommlnion  on  the  amount  collected,  is  ultra 
vires. 

Department  1.  Appeal  from  superior  ccmrt, 
Los  Angeles  county;  J.  W.  IfcElmiey.  Judge. 

Action  by  B.  F.  Bouse  against  Los  Ai^iwf 
county  to  recover  Cor  services  rendered  in  col- 
lectlug  dellnqnoit  taxasi  A  demurrer  to  tin 
oomplalnt  was  overruled,  and,  defendant  r»> 
tuelttg  to  plead  further,  Jodgmsnt  waa  ren* 
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dered  for  pbdntHC,  and  dstM^ant'  appeal!. 
Rerereed. 

H.  C.  Dillon,  for  appellant  McLacblon  & 
York,  for  respondent 

PER  GURIAH.  This  action  vaa  twonglit 
by  R.  F.  Honse,  tbe  respondent  bere,  to  re- 
coTOT  for  serrlcea  rendered  ta  the 

county  of  Los  Angles  In  the  collection  of 
money  <ni  account  of  delinquent  taxes,  In 
cases  where  real  property  had  bera  sold  to 
the  state  of  GaUfomlo,  and  no  redemption 
had.  The  plaintiff.  In  bis  eomidaint,  sets  out 
a  contract  In  writing  entered  Into  on  the  15th 
day  of  December,  1881,  between  him  and 
the  comptroller  and  attorney  gaieral  of  the 
Htate  of  GaUfomia,  In  whldi  the  latto:  ap- 
pointed the  fonuCT  to  collect  and  cause  to  be 
collected,  or  cause  to  be  redeemed,  oat  to 
cause  the  payment  of  all  mmeyfl  necessary 
to  redeem,  all  pn^erty  sfdd  to  the  state  for 
taxes  from  iSlO,  down  to  and  Imduding  the 
f<Hly-second  fiscal  year,  and  to  take  all  nec- 
essary steps  to  cause  said  property  to  be  re- 
deemed; to  serve  all  notices,  etc.  In  con- 
slderattm  of  which  said  House  was  to  re- 
ceive (1)  an  fees  allowed  by  law  notices 
served;  (2)  such  sum  as  the  state  board  of 
examiners  may  allow  oa  all  moneys  collect- 
ed and  paid  to  the  county  tm  the  state,  not 
exceeding  15  per  cent  of  the  amount  col- 
teded,  etc.  The  appointment  was  for  the 
territory  embraced  In  what  now  composes 
the  counties  of  Los  Angles  and  Orange.  The 
comfdalnt  further  avers  that  on  or  about 
December  29,  1891,  tiie  board  of  snpervisoiB 
of  Uie  county  of  Los  Angeles  passed  a  reso- 
lution, of  which  the  following  is  a  copy: 
*^h««as,  the  state  of  California,  throngii 
and  by  B-  P.  Colgan,  state  comptroller,  and 
"W.  H.  H.  Hart,  attorney  general,  has  entered 
Into  a  contract  with  R.  P.  House  to  proceed 
and  cause  to  be  collected  from  owners  what 
may  be  due  on  account  of  sales  of  real  es- 
tate heretofore  made  to  the  state  for  d^n- 
qumt  taxes,  agreeing  with  him  to  pay  him 
sncb  percentage  on  such  collections  as  the 
state  board  ot  examiners  may  allow,  not  to 
exceed  fifteen  per  cent  (15  %)  on  the  amount 
of  such  collection,  it  Is  therefore  resolved, 
that  the  county  of  Los  Angles  shall  pay 
to  said  House  such  percentage  on  the  amount 
of  all  redemptions  as  the  state  board  of  ex- 
aminers may  allow,  not  to  exceed  fifteen  per 
cent  on  such  sum:  provided,  that  such  pay- 
ment and  allowance  can  be  legally  made;  the 
said  House  to  prepare  and  provide  all  nec- 
essary and  proper  books  for  the  transaction 
of  the  above  matter,  which  said  books  shall 
be  at  all  times  open  to  the  examination  of 
the  county  andltor  of  this  county,  Its  board 
of  supervisors,  and  such  persons  as  may 
be  deidgnated;  the  said  books,  on  the  ex- 
piration of  said  contract,  to  be  by  said  House 
deposited  with  the  county  auditor,  and  be- 
come the  property  of  the  county.  All  of 
the  matters  and  things  above  provided  for 
to  be  done  and  performed  without  caqiense 


of  any  Und  to  this  county;  said  commis- 
sion, however,  not  paying  the  costs  of 
any  suit  ordered  brought"  The  plaintiff 
entered  upon  the  discbarge  of  the  duties 
specified  in  his  agreement  with  the  state 
and  the  resolution  of  the  board  of  sv^^ 
visora,  and  between  December  1,  1892,  and 
April  30,  1898,  by  virtue  of  his  appointment 
and  employment  caused  to  be  collected  and 
paid  Into  the  countr  treasury  for  the  use 
and  benefit  Of  Angles  county  the  sum 
of  $3,070.28,  to  15  per  cent  of  which  he 
dalms  to  be  entitled,  amounting  to  |460.- 
66,  as  compensation  for  his  slices.  He  fur> 
thw  avm  that  tiie  state  board  of  examines 
allowed  him  15  per  cent  on  the  state's  por- 
tion of  the  taxes  so  collected  during  said  pe- 
riod, which  has  been  i>ald;  that  his  claim 
for  9460.56,  duly  verified,  was  presented  for 
allowance  to  the  board  of  supervisors  of  the 
county  of  Los  Angeles  on  July  22,  1898, 
which  claim  was  disallowed  1^  the  board, 
whereupon,  and  in  due  time,  ims  action  was 
brought  Defendant  demurred  to  the  com- 
plaint upon  the  ground  that  It  did  not  state 
facts  sufficient  to  oonstitnte  a  cause  of  ac- 
tion. The  demurrer  was  overruled,  and,  de- 
fendant refusing  to  answer,  final  Judgment 
was  entered  in  favw  of  plaintiff  for  $46a56 
and  costs,  from  which  Judgmoit  tin  defend- 
ant anKalK 

We  bave  aear<died  In  vain  among  the  gen- 
eral  permanent  powers  conferred  by  the 
county  government  act  upon  boards  of  su- 
pervisors, and  for  oth»  and  special  autbor- 
ity,  eitha  express  or  Implied,  under  which 
the  board  of  supervisors  of  the  county  of 
Los  Angeles  was  authorized  to  enter  Into 
tbe  contract  with  the  respondent  involved 
In  the  resolution  set  out  in  the  complaint 
Counties  are  bodies  corporate  and  politic, 
and  have  such  powers  as  are  q;»ecifled  in,  and 
such  other  powers  as  are  necessarily  implied 
from  the  powers  conferred  by,  the  act  of 
March  81,  1801,  entitied,  "An  act  to  esteb* 
llsh  a  uniform  system  of  county  and  town- 
stalp  governments."  8t  1891.  p.  295:  "Its 
powers  can  only  be  exercised  by  the  board  of 
supervisors,  «r  by  ag^te  and  c^Ocers  acting 
undfiff  tbebr  authority,  or  authority  ot  law." 
Section  2.  By  the  fourth  section  of  the 
act  it  is  entitied  to:  (1)  "Sue  and  be  sued." 
(2)  "To  purchase  and  h<Ad  land  within  Ite 
Umits."  (3)  **ro  nkske  such  contraete  and  b<^d 
such  personal  property  as  may  be  necessary 
to  the  exercise  of  its  powers."  (4)  "To  man- 
age and  dispose  of  ite  property  as  the  in- 
terests of  ite  Inhabitante  may  require."  (5) 
"To  levy  and  collect  such  taxes,  for  pur- 
poses under  its  exclusive  Jurisdiction,  as  are 
anthorlised  by  law."  Among  the  general  per- 
manent powers  conferred  upon  the  board  of 
supervisors  by  the  twenty-fifth  section  of 
the  act  are,  "under  such  llmltetions  and  re- 
strictions as  are  presa'ibed  by  law:"  (1)  "To 
supervise  the  official  conduct  of  all  county 
officers,  and  officers  of  all  dlstricte  and  otiier 
sulkUvtstonsof  the  county  diai^ied  wi^  theafe 
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sesstng-,'  {joDectlng,  aaf^eeplKg,  taiELilage>Beht 
or  disbursement  of  the  public  revive;  aee 
that  they  faithfully  perform  their  duties,  di- 
rect  prosecution  for  dellnquencleB,"  etc.  <13) 
"To  levy  taxes  upon  the  taxable  property  of 
their  respectiTe  counties  for  all  county  por- 
posea,"  etc.  (17)  "To  direct  and  control  the 
prosecution  and  defense  of  all  suits  to  which 
the  county  is  a  party,  and  to  employ  counsel 
to  assist  the  dlBtriet  attorney  In  cmulnctlnf 
the  same." 

We  must  bear  in  mind  that  all  the  powsn 
conferred  upon  the  boards  of  suporvlsora, 
whether  express  or  implied^  are  to  be  exer- 
cfsed  "under  sudti  limitations  and  restric- 
tions as  are  prescribed  by  law."  Under  the 
power  conferred  to  levy  taxes  for  county 
purposes,  it  might  be,  In  the  absence  of  other 
legislation,  plausibly  contended  that  the 
power  to  collect  the  taxes  so  levied,  without 
which  the  levy  would  be  of  no  avail,  would 
be  Implied  as  a  necessary  corollary  of  the 
express  power  conferred.  Where,  however, 
a  powo:  Is  conferred  by  statute,  and  the 
mode  of  Its  exercise  is  also  prescribed,  the 
mode  prescribed  Is  usually  held  to  be  the 
measure  of  the  power.  The  whole  course  of 
proceeding,  from  the  levy  of  the  tax  to  its 
collection.  Is  couflded  to  certain  officers  des- 
ignated by  the  statute,  whose  duties,  and  the 
time  and  manner  of  their  discbarge,  are 
specified  by  the  law.  The  board  of  sup»- 
TisoFB,  by  virtue  of  the  power  conferred  up- 
on it,  may  supervise  the  official  conduct  of 
the  officers  designated  to  assess  for  purposes 
of  taxation,  and  to  c<^ect  and  disburse,  the 
taxes,  to  the  extent  of  requiring  them  to 
faithfully  discharge  their  duties  under  the 
law,  and  direct  their  prosecutiim  for  failure 
so  to  do;  but  the  board  cannot  add  to  those 
duties,  or  relieve  the  officers  from  th^  dis- 
cbarge, as  provided  by  statute.  When  taxes 
become  delinquent,  and  real  property  is  sold 

'  and  purchased  by  the  state  for  nonx>ayment 
thereof.  It  rests  with  the  latter  to  determine, 
at  Its  option,  whether  ix  not  It  will  apply  for 
a  deed  thereof.  Like  any  other  purchaser, 

'  It  may  desire  a  redemption  to  be  had,  or  it 
may  prefer  to  become  the  owner  of  the  prop- 
erty, with  a  view  to  a  more  advantageous 
disposition.  The  owner  may  redeem  land  so 
purchased  by  the  state,  or  not,  at  his  option, 
at  any  time  before  the  latter  has  disposed  of 
it  The  board  of  supervisors  has  no  voice  In 
the  matter,  and  cannot  Intervene  to  accel- 
erate or  retard  a  redemption.  If  a  redemp- 
tion is  made  by  the  owher.  It  can  only  be  by 
applying  to  the  auditor  for  an  estimate  and 
certificates  of  the  amount  due,  and  by  pre- 
senting such  certificates,  with  the  money 
specified  therein,  to  the  county  treasurer,  and 
procuring  from  the  latter  receipts  showing 
the  payment  of  such  amount,  which  he  must 
file,  etc.  Every  step  in  the  process  is  defined, 
and  the  officer  or  person  by  whom  It  is  to  be 
taken  is  designated.  Nothing  la  left  to  the 
supmdsors  to  do,  or  to  cause  to  be  done,  ac- 
cept to  see  to  it  that  tbe  officers  do  their 


duty  aa  it  Is  nominated  La  th»  statute.  Hav- 
ing no  authority  to  act  in  the  premisea,  and 
there  being  no  right  given  by  law  to  author- 
ize them  to  appoint  an  agent  who  was  or 
could  be  authorized  to  act,  the  atteitipted 
appointment  by  the  resolution  set  ont  in  the 
complaint  was  ultra  vires,  in  the  extreme 
sense  of  the  term.  What  ooold  the  respond- 
ent poeslbly  do  under  such  an  appointment? 
Simply  nothing.  He  could  not  collect  re- 
demption money,  «■  receipt  for  It  He  could 
not,  as  the  agent  of  the  county,  give  notice 
to  the  owners  of  applications  on  the  part  of 
the  state  to  procure  deeds  to  lands  pur- 
chased by  it  This  right  or  duty  belonged  to 
the  state,  and  could  only  be  exercised  by  it 
We  are  of  opinion  that  the  board  of  super- 
vis(H^,  In  the  absence  of  positive  law  author- 
izing it  so  to  do,  cannot,  in  any  case,  appoint 
an  agent  to  exercise  powers  which  it  cannot 
Iteelf  exercise.  In  the  exercise  of  powers 
conf^ed  upon  it  It  may  appoint  agenta  to 
discharge  ministerial  duties  not  calling  fw 
the  exercise  of  reason  or  discretion,  but  can- 
not go  beyond  this,  and  delegate  to  others 
duties,  the  discharge  of  which,  i^mng  for 
the  use  of  reason  and  discretion,  are  regard- 
ed as  public  trusts.  Scollay  v.  Butte  Co.,  67 
CaL  249,  7  Pac.  661-  We  do  not  howevM, 
base  our  decision  upon  the  ground  that  the 
duties  devolving  upon  respondent  are  of 
such  a  character  as  called  for  the  exercise  ot 
discretion  and  judgment,  but  upon  the 
broader  ground  that  the  statute  Imrlng  con- 
fided these  duties  to  the  officers  specially 
designated  by  law  for  their  discharge,  the 
supervisors  have  no  authority,  expreas  or  im- 
plied, In  the  x>i^emlses,  and  hence  that  the 
contract  was  beyond  the  Jturisdiction  cob.- 
ferred  upon  the  board.  Smith  v.  Los  Angeles 
Co.,  99  Cal.  628,  31  Pac  439;  El  DtHUdo  Co. 
V.  Meiss  (Cal.)  34  Pac.  710;  People  v.  John- 
son, 95  CaL  472,  31  Pac.  611.  The  case  ot 
Lassen  Co.  v.  Shion,  SS  Cal.  610.  26  Pac. 
365,  was  one  in  which  Shinn  and  Mas  ton, 
att(^neys  at  law,  were  employed  by  the  su- 
pervisors to  collect  from  the  state  moneys 
due  the  county  of  Lassen  on  account  of  the 
keeping  by  the  latter  of  Indigent  persons, 
and  the  contract  for  tiieir  payment  was  up- 
held. The  declaton  went  upon  the  ground 
that  tbe  county  being  entitled  to  recover  the 
money,  and  the  board  being  authorised  to 
appoint  attorneys,  and  the  business  such  as 
might  be  supposed  to  require  the  8<irvice8  of 
attorneys,  their  acta  were  within  the  acnpc 
of  their  powers.  It  will  be  seen  from  tbe 
foregoing  statement  that  there  Is  a  broad  dis- 
tinction between  the  underlying  principle  in- 
volved In  that  case  and  tills.  H^e  the  board 
sought  to  confer  powers  upon  lis  agent 
which  It  did  not  and  could  not  be  presumed 
to,  possess,  because  confidM  to  other  hands. 
— to  contract  for  the  performance  of  acts, 
no  one  of  which  could  its  agent  p^form, 
for  like  reasons.  The  only  r^son  that  can 
be  urged  In  favor  of  such  appointment  must 
be^  w«  think,  that  In  case  of  tbe  redemption 
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of  property  pnrcliased  by  the  state  tlie  coun- 
ty- becomes  entitled  to  Its  pro  rata  share  of 
the  money  paid,  and  hence  Is  Interested  ]n 
having  property  so  situated  redeemed  from  the 
tai  sale.  The  ang-wer  to  It,  If  any  Is  required, 
must  be  that  If  the  laws  which  define  the 
methods  for  redemption  in  anywise  retard 
the  process  they  should  be  amended,  and 
that  while  they  exist  in  their  present  form 
the  process  of  redemptl(m  cannot  be  hasten- 
ed, or  rendered  more  effective,  by  ignoring 
them  and  the  ministeni  designated  for  their 
execution. 

These  views  render  it  unnecessary  to  pass 
upon  the  validity  of  the  contract  between  re- 
spondent and  the  state  comptroller  and  at- 
torney genial.  The  Judgment  Is  reversed, 
and  the  court  l>elow  directed  to  soataln  the 
demurrer  to  tiie  eom];dalnt 


IMCal.  » 

PEOPLE  T.  KILVINaTON.    (No.  21,033.) 

(Supreme  C3oiirt  itf  CalifOToia.   Sept  13, 

BcnuoiSB— Bt  Ofvicbr  in  Uakino  Abrbbt— Evi- 
DBKCS— Fbovimos  or  Jdbt. 

L  On  indictment  of  an  offlcer  for  m order 
while  attempting  to  make  an  arrest,  where  the 
facts  are  ondls^ted,  it  is  for  the  conrt  to  say 
whether  defendant  had  reasonable  ground  to 
believe  that  deceased  had  committed  a  felooy. 

2.  An  oOeer  who  sees  one  running  at  night, 
pursoed  another,  shontiDg,  "Stop  thief!"  has 
reas(Htable  ground  to  believe  that  a  f^ony  has 
been  committed. 

8.  Whether  an  ofiBcer  is  gnilty  of  criminal 
negllgmce  in  footing  one  whom  he  is  attempt- 
ing to  arrest,  and  who  he  has  reason  to  brieve 
has  committed  a  f^ony.  is  a  question  for  the 
Jury. 

4.  On  indictment  of  an  offlcer  for  killing 
one  whom  he  was  attempting  to  arrest,  and 
who  he  believed  had  cwnmitted  a  felony,  evi- 
dence that  deceased  was  in  that  locality  on  law- 
ful business  Is  inadmls^Ue. 

In  bank.  Appeal  from  superior  court,  San- 
ta CHara  county;  W.  Q.  Ix>rigan,  Judge. 

George  ECilvlngton  was  Indicted  for  mur- 
der* and  oonvicted.  From  a  final  judgment, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  he  appeals. 

The  defendant,  George  Kllvlngton,  was  In- 
formed against  by  the  district  attorney  of 
Santa  Clara  county  for  the  crime  of  murder, 
alleged  to  have  been  committed  at  said  coun- 
ty on  the  3d  day  of  May,  1892,  by  the  felon< 
tons  klUing  of  one  Henry  Schmidt  The  de- 
fendant was  convicted  of  manslaughter,  and 
adjudged  to  be  punished  by  Imprisonment 
In  the  state  prison  of  the  state  of  California, 
at  San  Qoentln,  for  the  term  of  seven  years. 
This  appeal  is  fnnn  the  final  judgment  and 
from  an  <ffder  dmylng  a  motion  for  a  new 
trlaL 

It  appears  that  the  defendant  was  night 
watchman  In  Chinatown,  San  Jose,  and  was, 
as  the  court  Instructed  the  Jury,  a  police  ofll- 
cer  of  the  dty  of  San  Jose.  On  the  night  of 
the  8d  day  of  May,  1S92,  he  had  been  at 
Chinatown  with  one  Henry  Burgess,  for  the 
porpoae  of  showing  the  latter  through  a  can- 


nery. On  their  return  from  the  cannery, 
about  9  o'clock  In  the  evening,  and  when  on 
Taylor  street,  they  heard  some  one  cry, 
"Stop  thief!"  two  or  three  times,  and  upon 
looking  around  they  observed  two  men  run- 
ning across  a  vacant  lot  or  open  ground 
fronting  on  the  street  northerly  and  diagon- 
ally to  their  course.  In  a  direction  which,  if 
continued,  would  have  taken  them  across  de- 
fendant's line  of  truv^  20  feet  or  more  ahead 
of  defendant  and  his  companion.  The  two 
men  running  were  not  together,  but  one  was 
in  advance,  and  the  other  pursuing  him,  and 
crying  out,  "Stop  thief!"  according  to  the  tes- 
timony of  the  defendant  The  night  was 
dark,  but  the  parties  were  visible  at  some 
distance.  Defendant  ordered  the  man  in  ad- 
vance to  stop,  and  repeated  the  order  two  or 
three  times.  The  order  was  not  obeyed,  but 
the  stranger  threw  up  his  hands,  when,  as 
defendant  claims,  he  saw  something  In  his 
hands,  and  he  drew  his  own  pistol  and  fired, 
killing  the  man,  who  at  the  time  was,  say,  30 
feet  distant  The  man  fell  upon  his  face, 
and  upon  examination  proved  to  be  one  Hen- 
ry Schmidt  and  he  had  no  weapons  upon  bis 
person.  Defendant  did  not  so  f&r  as  ap- 
pears, recognize  deceased  before  firing  the 
fatal  shot  and  did  not  consider  himself  in 
danger,  but,  as  he  testifies,  Intended  to  ar- 
rest the  deceased,  and  for  the  purpose  of  In- 
timidating and  stopping  him  attempted  to 
shoot  over  his  head,  but  the  deceased  being 
upon  higher  ground,  about  two  or  three  feet 
the  ball  entered  his  neclE.  Upon  this  point 
the  defendant  testified:  "My  object  In  order- 
ing him  to  stop  was  to  see  why  he  was  run- 
ning away;  what  he  had  done.  I  thought  he 
was  some  criminal,  some  thief,  some  sneak 
thief,  or  something  of  that  kind,  that  time 
of  night  to  see  a  man  running,  and  an* 
oihec  man  chasing  him,  calling,  'Stop  thief!' 
I  Intended  to  find  out— to  Investigate,— and 
see  what  It  was.  I  had  every  cause  to 
believe  by  the  calling  of  'Stop  thief!'  that 
he  was  a  criminal,  and  my  object  was  to 
arrest  him.  I  fired  to  Intimidate  him,  and 
I  endeavored  to  shoot  over  his  head.  •  •  • 
I  heard  a  man  call  'Stop  thief!*  and  1 
couldn't  tell  whether  this  man  had  stolen 
a  loaf  of  bread  or  robbed  a  bank."  And 
in  another  part  of  his  testimony  he  said: 
"For  all  I  know,  this  man  might  have 
committed  a  murder,  or  robbed  some  one.  I 
don't  know  what  he  was  guilty  of.  I  could 
not  Judge.  All  I  know  the  man  was  nm- 
ning  after  another,  hollering,  'Stop  thief!  stop 
thief  I'  "  The  man  in  pursuit  of  the  deceased 
was  one  William  H.  Howard.  The  testi- 
mony at  the  latter  vras  lengthy,  but  may  be 
epitomixed  as  follows:  He  was  passing  the 
house  of  one  Mrs.  Hayford,  when  the  de- 
ceased ran  out  of  the  back  yard,  and  the 
witness,  thinking  he  was  a  criminal,  pursued 
him,  crying  "Stop!"  or  "Stop  thief!"  for 
some  distance,  with  the  result  as  above 
stated. 


Digitized  by 


Google 


PAXUFIC  BSPOBTEB,  ToL  ST.  <paL 


m; 

Wm.  P.  Veuve,  for  appellftnt  Bchel- 
ter  and  Spencer  &  Burctaard,  for  the  People. 

DE  HAVEN,  J.  (after  stating  tbe  facts). 
There  was  no  conflict  in  the  CTldence  as  to 
the  circumstances  under  which  the  defend- 
ant killed  the  deceased,  and,  In  order  to  de- 
termine whether  his  act  was  excusable  or 
not,  it  was  necessary  for  the  Jury  to  consldw, 
first,  whether  the  defendant  was  Justified  In 
attempting  to  arrest  the  deceased  at  all;  and, 
if  so,  whetho-  the  act  of  shooting  merely  for 
the  purpose  of  intimidating,  and  thus  causing 
the  deceased  to  stop,  and  without  any  inten- 
tion of  kUling  or  wounding  him,  was  or  was 
not  criminal  negligence.  It  was  Important  to 
the  defendant  to  have  these  questions,  and 
the  law  In  lelatlcm  to  each,  clearly  and  sep- 
arately stated  to  the  jury.  Ttxe  court  correct- 
ly Instructed  the  Jury  that  a  peace  officer  has 
the  right,  without  a  warrant,  to  arrest  any 
person  In  the  night,  when  the  officer  has  rea- 
sonable ground  to  believe  that  such  person 
has  committed  a  f^ohj.  Pen.  Code,  S  833; 
Bums  r.  Erben,  40  N.  T.  4G3.  But  the  court 
erred  In  the  manner  In  which  It  submitted 
the  question  of  probable  cause  to  the  Jury. 
~  -  Upon  this  point  the  court  gave  the  following 
instruction:  "It  Is  for  the  Jury  to  determine 
from  aU  the  fiicts  and  circumstances  of  the 
case  whether  the  defendant  had  reasonable 
cause  to  bolleve  that  a  felony  had  been  com- 
mitted by  the  deceased.  If  you  find  from  the 
evidence  that  he  had  soch  cause  for  beUcf, 
you  wIU  then  det^mlne  whether,  In  the  at- 
tempt to  arrest  the  deceased,  he  used  only 
such  means  as  were  necessary  to  prevent  the 
escape  of  the  deceased,  and  to  effect  his  ar- 
rest" Th\B  instruction  submitted  to  the  Jury 
the  entire  question  in  reference  to  the  exlst- 
eace  of  probable  cause  upon  the  part  of  the 
defendant  to  arrest  the  deceased,  and  that 
body  was  called  upon,  not  only  to  find  wheth- 
er the  focts  reHed  upon  by  the  defendant  to 
show  such  pi-obable  cause  were  true,  but 
also.  If  true,  to  determine  whether  or  not 
they  were  legally  sufficient  for  that  puriiose. 
The  instruction  was  erroneous,  as  It  is  not 
the  province  of  the  Jury  to  decide  In  any  case 
whether  the  facts  and  circumstances  which 
they  may  find  established  by  the  evidence  are 
sufficient  to  constitute  probable  cause.  This 
principle  of  law  Is  now  settled  bf^ond  doubt 
or  controvert,  as  a  refbrence  to  a  few  of 
many  cases  which  might  be  dted  cm  that 
point  will  show.  "This  question  of  probable 
cause,  or  reasonable  ground  for  suspicion, 
whethw  it  arises  in  actions  for  malicious 
prosecution  or  false  Imprisonment,  Is  one  of 
law,  unless  the  evidence  out  of  which  It 
arises  Is  conflicting,  in  which  event  It  is  the 
duty  of  the  court  to  Instruct  the  Jury  what 
facts,  if  established,  will  constitute  probable 
cause,  and  submit  to  them  only  the  question 
as  to  such  fiicts."  Bums  v.  Erb?n,  40  N.  7. 
463;  Bulkeicy  v.  Eeteltas,  6  N.  Y.  Mas- 
ten  T.  Deyo,  2  Wenu.  425;  Pangbura  v.  Boll, 
1  Wend.  345;  Driggs  T.  Burton,  44  Yt  121; 


Pantoa  t.  Williams,  2  AAoL  &  B.  (N.  &) 
ISd.  And  the  supreme  cowt  of  this  state.  In 
Harkroda  t,  Moore,  44  Cal.  152,  In  passing 
upon  the  same  qiies^on,  sold:  "The  authori« 
ties  are  substantially  uniform  that  the  qne»- 
tlon  of  probable  cause,  however  presented, 
is  a  question  of  law,  and  therefore  one  to  ba 
determined  b^  the  court  When  the  facts  in 
refrarchce  to  the  alleged  probable  cause  are 
admitted  or  established  beyond  controversy, 
then  the  determination  of  their  legal  effect 
la  absolute,  and  the  Jury  are  to  be  told  that 
there  was  or  was  not  probable  cause,  as  the 
case  may  be.  When,  howerer,  the  facts  are 
controverted  and  the  evidence  la  conflicting, 
then  the  determination  of  their  legal  effect 
by  the  court  la  necessarily  hypothetical,  and 
the  Jury  are  to  be  told  that  If  theyr  find  the 
fiicts  in  a  designated  way,  thai  that  such 
facts,  when  so  found,  do  or  do  not  amount 
to  probable  cause.**  The  aame  rule  is  also 
announced  in  Grant  t.  Hoor^  20  Cal.  644: 
Fulton  T.  Onestl,  66  CaL  5T5,  .6  Pac.  4QU 
and  in  the  late  cam  of  BiUl  v.  Rawles,  93 
Cal.  222,  28  Paa  937,  wtuxe  the  wbole  ques- 
tion is  elaborately  discussed. 

As  already  stated,  the  facta  In  this  case 
were  undisputed,  and  the  court  ought,  there- 
fore, to  have  Instructed  the  Jury  as  to  their 
sufficiency  in  law  to  Justify  the  defendant  In 
attempting  to  arrest  the  deceased;  that  Is, 
whether  they  were  legally  sufficient  to  Induce 
a  reasonable  b^ef  in  the  mind  of  the  de- 
fendant tbat  the  deceased  had  committed  a 
felony.  The  defendant  requested  the  follow- 
ing charges  upon  this  point:  "Twelve.  The 
court  Instructs  the  Jury  that,  if  the  defendant 
saw  the  deceased  running  at  night,  pursued 
t>y  Howard,  and  Howard  was  crying  out 
'Stopl*  or  'Stop  thief."  and  the  deceased,  on 
being  ordered  to  atop  by  tiie  def^dant  two 
or  three  times,  and  refusing  to  do  ho,  but 
continuing  his  flight  then  the  defondant  had 
reasonable  cause  to  brieve  the  defendant 
[deceased]  had  committed  a  felony."  "Four- 
teen. The  court  Instructs  the  Jury  that  the 
uncontradicted  evidence  in  this  case  shows 
that  the  defendant  had  reasonable  cause  to 
believe,  at  the  time  of  the  killing,  that  the 
deceased  had  committed  a  felonjr.'*  The  re- 
fusal of  these  Instructions  presents  the  most 
important  question  of  law  arising  up<»i  this 
appeal,  as  it  is  manifest  that,  if  either  one 
had  been  glvm  (the  facts  recited  in  the  first 
one  being  established  without  any  conflict 
whatever  In  the  evidence),  the  inquiry  of 
the  Jury  would  have  been  restricted  to  the 
single  question  whether  the  defmdant  exer- 
cised due  care  and  caution  in  what  he  did 
In  attempting  to  efftict  the  arrest  of  the  de- 
ceased; or,  stated  In  another  form,  the  ques- 
tion before  the  Jury  would  have  been,  was 
the  shooting  in  the  dhrection  at  deceased,  for 
the  mere  purpose  of  intimidation,  wltboirt 
any  Intention  of  knUng  him,  an  act  ct  crind- 
nal  negligence  upon  the  part  ot  tbe  deCend- 
ant?  The  refusal  of  the  court  to  thus  nar- 
row the  inquiry  was  cleariy-.prejndidal  to 
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the  defendant,  If,  tmder  tbe-imdiVQted  facta, 
ho  had.  In  the  Judgmwit  of  the  law,  probable 
cause  to  anett  the  deceased:  and  tbia  hrln£B 
OS  to  the  ccHudderatlmi  of  tha  question,  did 
the  defendant.  In  Tlew  of  the  facta  aa  pre- 
sented to  him  at  the  time,  have  reasonable 
or  probaWe  cause  to  bellera  that  the  de- 
ceased had  oommltted  a  feloay?  Then  ts  a 
■QbBtantlal  agreement  In  the  dedsiona  of  the 
courts  aa  to  what  conatltutea  probable  cause 
or  reasonable  cavae  fmch  as  will  Jastlfjr  one 
In  arreetLng  or  prosecuting  another  upon  a 
criminal  charge;  and  perhaps  as  dear  and 
comprdienslTe  a  statement  of  the  role  aa  can 
bs  found  la  that  of  Shaw,  O.  J..  In  Bacon  t. 

/Towne^  4  Cuah.  217.  "There  must  be  such 
a  state  at  facts,"  said  he,  "aa  would  lead  a 
man  of  ordinary  care  and  prudance  to  be- 
lieve, or  entertain  an  honest  and  strong  sus- 

^^clon,  that  the  person  Is  guilty.'*  Applying 
fhla  rule  to  the  facta  of  this  case,  we  think 
it  must  be  held  that  the  defendant  had  rea- 
sonable cause  to  believe  that  the  deceased 
may  hare  committed  a  tdony.  It  la  true^ 
the  deceased  was  not  charged  In  terms  with 
ttaa  commlBslon  of  a  fdony,  but  this  was  not 
neeenaiy  in  order  to  Justify  the  defendant 
In  Mitertainlng  a  reasonable  suspicion  that 
he  was  guilty  of  a  ftiwy.  Itwasnls^t  Hie 
deceased  waa  fleeing^  pursued  by  a  penm 
who  waa  sbovtlng,  "Stop  thlefl"  nils  was, 
In  eflfect,  a  diai»»  that  the  deceased  bad 
oomndtted  a  theft  of  some  kind,  and  the  do- 
f  aidant  bad  Just  as  nrndi  reaaon  to  suspect 
or  bdiere  that  the  deceased  may  have  com- 
mitted robbery  or  burglary  or  grand  larceny 
as  to  sop  pose  that  his  pursuer  only  meant 
by  the  cry  of  "Stop  thietl"  to  charge  him 
vlOi  petit  larceiv.  OSie  defmdant  waa  called, 
upon  to  act  promptly,  and,  as  the  language 
used  by  tbe  witness  Howard  was  broad 
enough  In  Its  popular  aense  to  import  a 
charge  of  felony,  the  defendant  was  Justi- 
fied In  attempting  to  arrest  tbs  deceased. 
An  officer  who  would  refuse  to  aneat  a 
person  fleeing  and  pursued  under  the  cir- 
cumstances disclosed  In  this  case,  because 
the  charge  was  not  more  direct  and  spe- 
dflc  as  to  the  commission  of  a  felony, 
would  be  Justiy  coisunible  tfx  a  neglect  of 
official  duty.  In  considering  this  question  of 
probable  cause  upon  the  part  of  the  defend- 
ant to  sxreet  tbe  deceased,  we  are  to  look 
only  8)t  the  facta  and  circumstances  present- 
ed to  him  at  the  time  he  waa  required  to  act 
The  defendant  did  not  recognize  the  deceased 
before  he  fired,  and  the  fiict  that  the  latter 
was  an  innocent  and  respectable  tltixea,  and 
who  may  have  been  fleeing  ftom  an  assail- 
ant, cannot  be  allowed  to  affect  the  question 
we  are  now  discusdng.  It  Is  only  necessar7 
to  add  upon  this  point  that,  in  our  opinion, 

/llie  court  ought  to  have  Instructed  the  Jury 
that  the  defendant  had  the  right,  under  the 
drcTunstancca  established  by  the  evidence,  to 
arrest  tbe  deceased,  leaving  the  jury  to  de- 
termine tiie  further  question  whether  the  act 
of  shooting  the  deceased  in  attempting  to 
T.37F.nal2 — 51  i  Reversed  In 


eSect  such  arrest  was  or  was  not  an  act  of 
criminal  hegligeuce  upon  tbe  part  of  the  de- 
fendonL  This  latter  is  purely  a  quratlon  of 
'^lact,  and  its  determination  must  be  left  to 
tbe  sound  Judgment  and  discretion  of  the 
Jury,  and  in  the  decision  of  which  questlMt 
the  defendant  Is  entitled  to  the  benefit  of 
any  reasonable  doubt  arising  upcwi  the  evl- 
deuce. 

Tbe  court  also  erred  in  admitting  the  evi- 
dence of  tbe  witnesses  Schloss  and  Welssel 
tending  to  show  that  deceased  went  down 
to  the  place  near  wh»«  he  was  shot  on  that 
particular  night  ou  lawful  business.  This 
fact  was  wholly  Irrdevant  Tbe  defendant 
knew  nothing  of  the  matter,  and  did  not  rec- 
ognize the  deceased  ait  the  time  of  the  shoot- 
ing. Under  such  circumstances  the  evidence 
was  wholly  irrelevant,  as  It  threw  no  light 
whatever  upon  the  question  wbeth^  the  de- 
fmdant  was  Justified  in  attempting  to  arrest 
the  deceased  und^  tbe  drcumatances  as  act- 
ually presented  to  him;  nor  did  It  have  any 
bearing  upon  tbe  questi<Hi  whethv  or  not 
tbe  defendant  was  guilty  of  criminal  negli- 
gence In  shooting  the  deceased. 

The  motion  of  defendant  to  set  sslda  the 
Infwmatlon  was  pn^wrly  denied,  and  the 
court  did  not  err  in  refusing  to  give  the  In- 
structions numbered  2,  8,  19.  IS,  and  24,  re- 
quested by  the  defendant  We  do  not  deem 
It  necessary  to  notice  the  othw  ptrfnts  dls- 
cnssed  in  the  brief  of  coonsel.  Judgment  and 
order  reversed,  and  cause  remanded  for  a 
new  triaL 

Wo  ctmcnr:  BBATTT,  a  J.;  IITZOBB- 
AISD,  X;  McFABXiAND,  J.;  HARRISON,  J.; 
OAROTJTCB,  J.;  VAN  FLBET,  J, 


(4  Csl.  trnrep.  TW) 
SANPRANOISCO  ft  FRESNO  LAND  CO.  r. 
BANBURT.  County  Treasurer,  et  »V 
(No.  19,870.) 
(Supreme  Court  of  Califtvala.  S^t  13,  18M.) 
Tax  8ai.b— FuRCHiSB  bt  Statb  —  Nonoa  to  Rb- 

DBEK— VaLIDITT— PaTMETJT  OV  PbH. 

1.  Where  the  state  Is  tbe  porchaser  of 
land  at  tax  sale,  the  comptroller  and  the  attor* 
ney  general  have  no  authority  to  give  notice  for 
Uie  state  of  an  intentiou  to  apply  tor  a  deed. 

2.  There  being  no  statutory  provIaloD  for 
the  disposition  of  a  fee  for  notice  of  intention 
to  apply  for  a  deed  of  lauds  sold  to  the  vtat* 
for  taves,  it  most  be  taken  aa  the  legislative 
Intent  that  no  such  fee  should  be  dtai^^. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  Walter  Van  Dyke^ 
Judge, 

Action  by  the  San  Francisco  A  Fresno  Land 
Oompaoy  against  J.  Banbury,  as  treasurar  of 
Xms  Angeles  county,  and  otbers,  to  compel 
the  acceptance  of  money  paid  for  the  redemp- 
tion of  land  sold  for  taxes.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Ileversed. 

Holdridge  O.  Collins  (James  M.  Allen  and 
McAllister  &  Frohman,  of  counsel),  for  ap- 
pellant  Spencer  O.  Millard,  for  respondoita. 
banc.    See  39  Paa  439,  106  Cal.  m  . 
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HARBISON.  J.  In'Time,  1892.  tike  plaintiff, 
as  tbe  owner  and  BuccesBor  In  Intwest  of  67 
lotB  of  land  In  McPheraon's  addition  to  tbe 
town  of  McPhemm.  fnrmerly  In  the  county 
of  Los  Angeles,  but  now  In  the  conntr  of 
Orange,  sou^t  to  redeem  Qiem  from  a  sale 
for  delinquent  taxes,  made  to  ttie  state  of 
California  March  12.  1889.  and  for  that  pur- 
pose tendered  to  the  defiendant  Banbury,  as 
treasurer  of  the  county  of  libs  Angdes,  the 
sum  of  f225.6a  It  Is  conceded  that  this 
amount  of  money  was  sofflclent  to  effect  the 
redemption,  unless  the  sum  of  fS  fw  each  lot, 
amounting  to  $201,  for  glTlug  the  notice  of 
an  intention  to  apply  for  a  deed  and  tbe  affi- 
davit therefor,  fixed  as  a  fto  for  giving  such 
notice  by  section  3785  of  the  Political  Ciode, 
should  also  have  been  tendered.  The  county 
auditor.  In  his  estimate  of  the  amount  to  be 
paid  for  redemption,  indoded  this  item  In 
the  certificates  Issued  1^  him  mi6et  the  pro- 
vision of  section  3817,  Pol.  Code,  and  ibe 
treasurer  refused  to  accept  the  amount  ten- 
dered, or  to  give  to  the  plaintitt  the  certifi- 
cates named  In  said  section.  The  plaintiff 
Iheteupon  brought  this  acUon  to  compel  the 
treasurer  to  accept  the  sum  tendered  as 
above^  and  to  give  to  it  tbe  triplicate  re- 
ceipts prescribed  by  the  aforesaid  section 
3817.  Tho  cause  was  tried  in  the  court  be- 
low and  Judgment  rmdered  for  the  defend- 
ant, from  which,  and  ftom  an  order  denying 
1^  motion  for  a  new  trial,  the  plaintiff  has 
appealed. 

Several  questions  are  discussed  In  the 
tnl^  of  counsel,  but  the  conclusion  which 
we  have  reached  upon  one  of  these  ques- 
tions renders  it  unnecsssary  to  det^mine 
the  others.  In  May,  1S92, '  the  defendant 
Efouse,  acting  under  the  direction  of  the 
state  comptroller,  gave  the  notices  referred 
to  In  section  3785,  FoL  Code,  and  filed  his 
affidavit  thereof  with  the  tax  collector  of 
Los  Angles  county.  These  several  notices 
were  signed,  "State  of  California,  by  R.  F. 
House,  Agent,"  and  In  the  affidavit  of  serv- 
ice ffied  with  the  tax  collector  House  stated 
that  he  was  the  "agent  for  the  purchaser 
of  Ibe  ivoperty  described  In  the  foregoing 
notice."  House  also  testuted  at  tbe  trial 
that  prior  to  the  date  of  giving  the  notice 
"he  liad  been  appointed  by  the  state  of  Cali- 
fwnia,  through  the  state  comptroller  and  at* 
tomey  genial,  and  was  authorized  to  serve 
notices  to  cause  the  redemption  of  property 
sold  to  the  state  for  taxes."  The  question 
here  presented  Is  not  the  right  of  the  state  to 
the  issuance  of  a  deed,  but  the  right  at  the 
ddlnquent  taxpayer  to  redeem  the  land  struck 
off  to  the  state  undw  the  iffovtadons  of  sec- 
tton  3773  of  the  Political  Code,  and  this  rlg^t 
d^ends  upon  hie  compliance  with  the  re- 
quirements of  the  statute  in  that  behalf,  the 
particular  questions  here  presented  being 
whether  there  was  a  tender  of  a  sufficient 
amount  of  money  to  effect  the  redemption. 
It  Is  Insisted  by  the  defendants  that  the 
plaintfti^  la  addition  to  the  amount  tendered 


1^  It,  shoDld  lutTB  also  tanOerea  98  fbr  eadi 
of  llie  notices  i^vai  by  Hbose,  amoontiDg 
to  f201  In  aUi  while  tbe  plataitlfl  Inrista  ttiat 
the  notice  glTen  by  Boose  was  wltbont  ao- 
thorlty  of  law,  and  cmaeqnently  Hut  t3ie 
Item  of  98  for  tfvlng  sodi  notice  vaa  not  a 
part  of  tbe  "ctuts  and  eipenaes  of  the  re- 
demption." Section  8817  of  the  PoUtical 
Code  provides  that,  whoi  the  state  has  be- 
come the  purchaser  <tf  land  sold  for  ddin- 
qn»t  taxes,  the  person  whose  estate  baa 
been  sc^d,  or  his  soccesaw  In  Interest^  may 
redeem  the  same  1^  paying  the  amount  of 
taxes  due  ttiereon  at  the  time  of  the  aale, 
with  Int«^  thowon,  and  any  aOxee  taxea 
then  delinquent  Ihtteon,  together  with  a  sum 
of  money  equlvalmt  to  the  taxes  that  vonld 
have  been  subsequently  assessed;  "and  also 
all  costs  and  expense^  and  25  per  cent  poi- 
alty  which  may  have  aconed  1^  reason  of 
such  d^Inqnency  and  sale,  and  the  costs  and 
expenses  of  such  redemption.**  ITnless  the 
Item  of  three  dollars  for  giving  the  notice  Is 
a  part  of  the  "costs  and  expenses"  which 
have  accrued  "by  reason  of  flie  delinquency 
and  sale,"  the  pbUntlff  was  under  no  obliga- 
tion to  tender  It  to  the  treasurer  in  order  to 
effect  a  redemption  from  the  sale.  Section 
3785  makes  provision  for  the  Issuance  of  a 
deed  to  the  purchaser  In  case  there  Is  no  re- 
demption from  the  tax  sale,  and  requires  that 
b^ore  making  application  for  a  deed  tbe 
"purchaser"  must  s^re  upon  the  ovmer  of 
the  property  purchased  a  written  notice,  con- 
taining certain  statements,  and  that  for  the 
service  of  said  notice  and  making  an  affi- 
davit thereof  the  "purchaser"  shall  be  en- 
titled to  receive  the  sum  of  three  dollars, 
"which  sum  of  three  dollars  shall  be  paid 
by  the  redemptloner  at  the  same  time  and 
In  the  same  manner  as  oth^  costs,  p&Keat- 
agea,  penalties,  and  fees  are  paid."  The  no- 
tice thus  required  is  to  be  served  by  the  pur- 
chaser, or  by  some  one  in  hla  behalf,  whom 
he  has  autborlxed  to  serve  It  Such  notice, 
served  by  a  stranger,  without  any  authority 
from  tbe  purchaser,  would  not  satisfy  the  re- 
quirements of  tbe  statute,  or  entitle  the  pur- 
chaser to  Insist  upon  a  payment  or  tender 
of  the  three  dollars.  In  order  that  a  redemp- 
tion might  be  effected;  and  the  rule  In  this 
respect  Is  the  same  whether  the  state  or  an 
Individual  Is  the  purchaser.  The  state  can 
act  only  through  officers  or  agrats,  and  the 
duties  of  its  officers  or  agents  must  be  de> 
fined  by  statute,  and  the  officer  or  agent  who 
would  give  this  notice  must  show  his  anthor- 
Ity  therefor  under  some  statute.  We  have 
not  been  cited  to  any  statute  which  confers 
upon  either  the  comptroller  or  attorney  gen- 
ial the  right  to  appoint  an  agent  for  the  pnr^ 
pose  of  ^vlng  this  notice,  or  to  take  any 
step  In  reference  to  the  issuance  of  a  deed 
to  the  state  for  tbe  property  which  may  be 
struck  off  to  it  under  tbe  provisions  of  sec- 
tion 3775  of  tbe  Political  Code.  The  duties  of 
each  of  the  above-named  officers  are  d^ned 
in  the  Political  God^— those  ot^the  comptrot- 
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Ite  In  iiectlonb  483  10  444,  and'tbDSfi  of  tUe 
attorney  geDer&l  in  sections  470  to  475,^nd 
In  neither  of  tbese  sections  can  there  be 
found  any  antborltr  fw  either  of  these  of- 
ficers to  glTe  the  above  notices,  or  for  the  ap- 
pointment of  an  agent  to  give  the  Dotlcea  in 
behalf  of  the  state.  The  provision  In  seo>. 
tton  433,  making  tt  the  duty  of  the  comptrol- 
ler "to  superintend  the  fiscal  cOncieins  of  ttie 
state,"  only  designates  him  as  the  accountant 
of  the  state's  finances,  and  does  not. give  to 
him  any  function  reeognlzlng.t^e  s^me  until 
tiie  money  over  which  he  Is  to  exercise  a 
aopervlsion  or  contr^  has  come .  Into  tiie 
hands  of  the  treasurer,  or  some  fiscal  ag^ 
of  the  state,  or  has  become  an  obligation  in 
l^vor  of  the  state,  tor  which  Hie  state  Is  ett" 
titled  to  an  .Immediate  enforcement  The 
duty  Imposed  nptm  this  officer  by  virtue  of 
snbdivlslon  16  of  this  section,  "to  direct  and 
superintend  the  collection  of  all  moneys  dne 
the  state,  and  Institute  suits  In  Its  name  for 
aH  ofSdal  d^lnquenoles  In  relation  to  the 
assessment,  collection,  and  payment  of  the 
reVraue,"  arises  only  when  the.  moneys  thus 
to  be  collected  are  "due  the  state,"  and  attet 
there  has  been  some,  offltdal  d^nqoency  In 
relation  to  the  collection  or  payment  oi  the 
revenue.  But,  if  the  state  has  bedome  the 
purchaser  of  land  at  a  delinquent  tax  sale, 
the  tax  has  been  exthigntshed  by  the-  sale, 
and  the  state,  Inst^d  of  being  a  creditor  of 
the  taxpayer,  or  entitled  tO'  receive  any 
money  due  to  It  for  taxes,  has  acquired  an 
Interest  In  the  land,  which  is  to  be  divested 
only  by  some  affirmative  action  on  the  part 
of  tbe  delinquent  taxpayer.  The  care  and 
direction  of  the  state's  Interest  In  land  would 
naturally  fall  to  the  department  of  the  sur- 
veyor gent^;  but,  whether  that  officer  has 
been  intrusted  with  any  function  in  reference 
to  the  lands  purchased  at  a  driinqnent  tax 
sale,  or  whether  the  state  has  failed  to  make 
any  provfalon  In  reference- thereto,  It  Is dear 
that  neltbw  the  comptroller  nor  the  attorney 
general  has  been  intrusted  with  the  doty  of 
guarding  the  state's  Interest  therein. 

It  is  not  the  policy  of  the  state  to  Increase 
tbe  burdens  of  taxation  beyond  the  necech 
sary  cost  of  conectlon,  or  to  Impose  any 
greater  burdens  in  a  redemption  from  a  de< 
llnquent  tax  sale  than -Is  necessary  to  secure 
tbe  payment  of  the  original  tax.  All  mat- 
ters of  taxation  are  resolved  in  favor  of  the 
taxpay^,-  and  express  statutes  should  be 
found  for  each  Item  of  cost  to  be  impoeed 
upon  him.  There  is  no  provision  of  law  for 
tbe  dtspositkm  ot  tbi  three  >  dollars  claimed 
bereln  as  afee.fi>r  glvidg  the-Dotice^  Neltiker 
the  eomptrofler  nor  the  attorney  general  -  is 
^titled  to  it  tfs  a  fee,  or  as  a  compensatton 
for  any  official  dufy;  nort  if  the  state  is  en- 
titled to  recdlve  It,  are  they  Authwlzed  to' 
give  It  to  any  agent  they  may  select  for  the 
purpose  of  serving  the  notice.  Section  3816 
provides  that  "the  orlglnaJ  tex  and  the  twen- 
ty-flve  per  eeat  and  Intoest  paid  In  redemp- 
tion shall  be  q^otttontd  between  the  state 


■and  county  in'  tbe  same  ivoporUon  that  the; 

:  state  tax  bears  to  the  county  tax,"  and  thai 
declares,  "the  moneys  received  for  d^ln-; 
quencles  shall  be  paid  to  the  county,"  and , 
makes  no  provision  for  the  disposition  of: 
this  item.  If  the  legislature  had  Intended 
that  the  state,  like  any  other  purchaser,^ 
should  be  entitled  to  charge  and  receive  this , 
Item  of  three  dollars,  It  would  have  mader 
some  provision  that  It  should  be  paid. to  It, 
out  of  the  redemption  mon^,  and: not 

:  It  should  be  paid  to  the  county.  y?e  are  of . 
the  opinion  that  the  amount  tendered  by  the . 
plalntiir  was  sufficient  for  the  purpose  of-, 
redeeming  the  lands  in  question,  and  that  - 
the  treasurer  should  have  received  the  money,  * 

,  and  Issued  to  it  the  certificates  authorized  > 
by  the  statute.  Tbe  judgment  and  QrObr: 
denying  a  new  trial  are  reversed.  .  .  -i 

We    concur:    DB    HAVEN,   J.;-  VAN: 

IHCal.  lis' 

EANDALT^.  v.  DUFF  et  al   <Na.  15,718.)  ] 
(Supreme  Court  of  CaUCoraia.  Sept  14. 1894.)  < 

AprSALABLB  ORDSH— DlSKISSAI. 

1.  An  onleE  of  the  tzial  oeurt  orda^ng  judg-  - 
meat  to  be  entered  ab  directed  by  the  supreme ' 
court,  and  the  judgment  as  modifled,  are  appeal- ' 
able. 

2.  An  appeal  canno.t  be  diamisBed*  on  mo-; 
titm,  on  the  ground  that  it  is  friv<doa8,  as  the 
recor^  mupt     examined  to  determine  its  merit 

'  In  bonk.  Appeal  from  supSs^r  court,  Hnm- 
.  boldt  conn^;  6.  V^.  Hunter,  Judge.  ' 

Action  by  A  W.  "Randall  against  Julia  K. 
Duff  and  others.  Fkhu  an  order  modifying, 
the.  >i^dgmeBt  as  ordared-  by  the  supreme 
court,  and  from  the  judgmmt  as  modified, 
plaintiff.,  appealed.  Def aidants  move  to  dis- 
miss thb'alppeal.  'Denied.      '  ' 

S.  M.  Buck  and  VT.  C.  Beh^her,  tw  appel-' 
laat  W.  L.  Duff.  H.  S.  Foote,  and  L.  D.  Mo- 
Klslck^  tor  reepwdents.  t 

PEft  CURIAM.  Motion  to  dismiss  the  ap- 
peal herein  on  "the  following  grounds:  "{ly 
That  the  .action  of  the  lower  court  in  modi-" 
fying  the  judgment  or  decree  In  said  action,; 
as  directed  by  the  su^weme  court,  was  a 
ministerial  act  only,  'and  (me  In  which  tbo; 
low&r  court  had  no  jurisdiction,  and  Is  not 
an  act  or  order  from  which  an  appeal  wDl  lle.- 

'  "(2)  That  the  judgment  or  decree ,  rendered 
in  said  action  on  the  .3d>  day  of  JuiKk  1802,. 

■  and  modifled  as  directed  by  the  Suprenie  court 
on  thb'Sd  day  of  Marc*.  I8i>4,  'by  the  superi- 

'  dr  cctiirt,  is  a  final  Judgm(mt  In  said  action,' 
a^ejidy  approved  and  .  passed  upon  by  the' 
supreme  court  a?  a  final  determination  of 

:  said  action,  and  nd  furth^  appeal  lieff 
tl)erefrom^  That  the  so-called  order  -from 
which  plaintliE  has  appealed  la  not  an  ajh 
pealable  ord^."  When  this  case  was  hist 
here  on  appeal  (101  GaL  82,  S5  Pac.  '440),- 
the  judgment  of  the  court  b^w  was  "af- 
firmed In  all  respects,  excei;it  as  to.  tbf  pMti 
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ter  of  interest,  u  to  y^cSi  tbe  Judgment  -wm 
reversed  and  the  cause  remanded  to  the  su- 
I>erior  court,  with  direction  to  amend  Ite  de- 
cree by  allowing  Interest  to  the  i^utiff  down 
to  March  1,  1892,  and  by  reducing  the  jndg- 
ment  against  him  corresponding."  The 
present  appeal  is  taken  from  the  order  of  the 
court  below  modifying  the  Judgment  as  to 
the  matter  of  interest,  and  firom  the  Judg- 
ment as  modified.  It  may  be  true,  as  claim- 
ed, that  the  order  and  Judgment  appealed 
from  were  made  and  amended  as  directed  by 
this  coiirt,  and  that  the  appeal  is  frivoloaa 
and  Texatious,  and  was  taken  merely  tor  the 
purpose  of  ddjay;  but  that  is  a  matter  which 
can  only  be  determined  by  an  examination 
of  the  record  on  t^^ieal,  and  this,  we  bave 
held  win  not  be  done  on  a  motion  to  dismiss 
an  appeal.  In  People  t.  McXuIty,  95  Gal.  694, 
30  Pac.  963,  it  was  held  that  to  dismiss  an 
appeal  "up(m  the  ground  that  it  !«  frivolous 
Is  to  refuse  to  ctmsida'  its  merits,  and  tliere- 
fore  there  can  be  no  dismissal  of  an  appeal 
on  the  ground  that  it  is  without  merit,  tor  to 
reach  this  ccmcluslon  the  merits  must  be  con- 
sidered and  the  record  must  be  examined." 
To  the  same  efiTect  is  Howell  t.  Howdl,  101 
Oal.  115,  35  Pac.  443.  As  the  order  modify- 
ing the  Judgment  and  the  judgment  aa  amend- 
ed are  both  appealable,  it  follows  that  the 
motion  to  dismiss  the  appeal  herein  should 
be  denied.  So  ordered. 

DE  HAVEN,  being  dlBqnallfled,  did  not 
participate 


104  Cal.  a 

HTJMPHREYS  y.  BLASINGAMB.  (No. 
18,266.) 

(Stvreme  Court  of  California.    Sept  8,  1894.) 

BiQBT  OF  Wat  —  AOQUIRBMBST  BT  PRESORIPTION 
— BVIDBNOE— PaTHBNT  0»  TaXBS. 

1.  Plaintitt  owned  two  tracts  of  land,  s^a- 
rated  by  land  of  defendant  For  five  years  be- 
fore defoidant  porcfaaaed  the  land,  plaintiff  had 
used  a  road  over  It,  connecting  his  tracts^  and 
continued  to  do  so  for  eight  years  thereafter, 
without  astdng  defendant's  permission,  and 
without  c^iposition  on  his  part  Heid,  that  the 
OTidence  Bnstained  a  finding  that  idaintiff  bad 
used  the  road  under  a  claim  of  right  and  not  by 
permiBsion  of  defendant  so  as  to  perfect  his 
eas^ent  by  occupancy. 

2.  On  an  issue  aa  to  whether  plaintiff  had 
acquired  a  rl^t  <^  way  over  defendant's  land  by 
fiTeyears'nsetliNeoi^titedeedsnnder  which  each 
h<^ds  are  competent  erldence  to  show  the  own- 
ership of  the  tracts  of  land  InTolnd.  and  tiie 
dates  of  transfflt. 

S.  Payment  of  taxes  is  not  necessary  to  en- 
able one  to  acoolre  title  to  a  right  of  way  which 
is  not  assessed  separately  from  the  land. 

OommlBslonen*  dedtfon.  Department  1. 
Appeal  from  superior  court,  Fresno  county; 
M.  K.  Harris,  Judges 

Action  by  J.  a  Hnmpbreys  acalnst  A.  A. 
Kasingame.  OHere  was  a  Judgment  for  pliUn- 
tifl,  and  defendant  appeals.  Modified. 

Sayle  &  Coldwell,  for  appellant  C  C.  Mer- 
rlan^  for  r«B]>ocdait 


HATNB8.  0.  Plaintiff  Is  the  owner  of 
about  five  acres  of  laud,  iq>on  which  he  re- 
sides, and  is  also  the  owner  of  100  acres  sep- 
arated from  the  residence  parcel  by  interven- 
ing lands  of  the  defendant,  over  whl<di  the 
plaintiff  claims  a  right  of  way  between  his 
two  parcels,  'i^  defendant  having  denied 
the  plaintiff's  right,  and  closed  up  the  way, 
this  action  Is  brought  to  establish  plaintUTs 
right,  and  to  recoTer  damages,  and  f w  an  In- 
J  unction.  The  cause  was  tried  by  the  court 
without  ft  Jury,  and  the  p>*'tiHff  had  findings 
and  Judgmmt,  and  tike  defendant  appeals 
from  the  Jodgmeat  and  an  oi^er  denying  s 
new  trial 

The  court  found  that  plaintiff  had  been  for 
13  years  and  more  the  owner  of  the  parcel 
mentioned,  and  that  defendant,  for  a  period 
of  8  years,  bad  been  the  owna  of  said  inter- 
vening land.  The  fourth  finding  is  as  fol- 
lows: "niat,  for  the  period  of  thirteen  jrears 
and  upwards,  plaintiff  and  his  grantors  liave^ 
under  claim  of  ri^t,  contlnuoualy  and  ad- 
versely to  all  tbe  world,  and  uninterruptedly, 
h^d,  had,  and  used  said  right  of  way,  and  a 
certain  roadway  along  tiie  right  of  way  above 
desalbed,  tor  travel  by  wagon  and  team, 
and  of  sufficient  and  ample  width  for  such 
purpose."  Otber  findings  describe  the  way 
by  courses  and  distanoes;  that  plaintiff  is  the 
owner  of  iti  Hna  Interruption  of  the  use  by 
defendant;  tbat  plaintiff  has  sustained  dam- 
age in  Ibe  sum  of  five  dollars;  and  tbat  the 
acts  of  defoidant  prerent  the  use  of  plain- 
tiff's larger  tract  The  flniUngM  are  attacked 
upon  the  ground  tbat  tliey  are  not  Justified  hf 
the  evidence. 

Plaintiff  had  occupied  his  5-acre  lot  for  17 
years,  and  became  tbe  owner  of  the  lOO-acre 
tract  about  four  years  later,  and  used  the 
way  in  controversy  during  all  the  time  since 
becoming  the  owner  of  tbe  latter  tract  Tbe 
leo^ere  tract  was  pat«ited  by  the  United 
States  to  William  Lowery  in  1876,  and  from 
tbat  time,  if  not  before,  the  way  In  queetion 
was  used  by  its  owner.  Defendant's  land 
was  acquired  from  the  govemm^t  by  one 
Pitman,  who  afterwards  sold  and  fXuiTeyed 
to  E.  T.  Lowery,  the  brother  of  William;  and 
this  way  was  used  during  tbe  ownership  of 
Pitman  and  Lowery,  and  when  defendant 
became  the  owner.  Appellant  Insists  that 
plaintiff  used  the  way  witbout  any  claim  of 
right,  and  was  permitted  to  do  so  by  tbe  de- 
fendant as  a  matter  of  neighborly  accommo- 
dation, and  that  the  way  was  one  used  by  the 
defendant  and  bis  predecessors  for  the  tises 
of  the  land  now  owned  defendant.  Tba« 
is  no  conflict  in  tbe  testimony,  as  given  by 
tbe  witnesses,  as  to  tbe  fiicts  of  the  use.  It 
Is  with  the  facts  inferred  from  the  use  under 
tbe  circumstances  detailed  by  tbe  witnesses 
that  appelant  finds  fault  But  these  infured 
facta  are  as  fully  within  the  domiUn  of  tbe 
Jm7,  or  of  the  court  slttlug  without  a  Jury, 
as  the  facts  from  which  tb^  are  inferred. 
The  plaintiff  testified  tbat  he  found  the  way 
in  existence  wtaien'  be  boogtat  tbe  five  acres; 
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that  the  way  passed  by  defendant's  houses 
and  tliat  portion  of  It  between  defendant's 
house  and  the  Toll-House  road  was  used  by 
defendant  and  others,  and  that  he  supposed 
he  had  a  right  of  way  through  there;  that  he 
used  It  from  the  time  he  acquired  the  IPO 
acres,  to  haul  wood  and  hay  and  his  farm- 
ing Implements,  whenever  he  had  occasion; 
that  the  fact  that  ho  owned  the  160  acres, 
and  that  the  road  had  always  been  there, 
gave  him  the  right;  that  the  right  was  never 
questioned  nntll  defendant  closed  the  gate 
the  preceding  December;  and  that  he  never 
had  occasion  to  tell  d^endant,  until  then, 
that  he  had  such  right,  because  the  question 
never  came  up  between  them.  In  Thomas  v. 
England,  71  CaL  460,  12  Pac.  491.  It  Is  said: 
"To  perfect  an  easement  by  occupancy  for 
fire  years,  the  enjoyment  must  be  adverse, 
continuous,  open,  peaceable.  It  must  be  ad- 
verse, and  under  claim  of  legal  right  so  to 
do,  and  not  by  the  consent,  permission,  or  in- 
dulgence, merely,  of  the  owner  of  the  alleged 
servient  estate.  This  is  quite  obvious  In 
cases  where  the  consent,  permission,  or  li- 
cense Is  expressly  given.  But  It  Is  no  less 
true  where  the  permission  or  license  is  Im- 
plied, as  It  may  well  be  from  the  facts  and 
circumstances  under  which  the  use  was  en- 
Joyed.  The  question  is  one  for  the  jury,  or 
tor  the  court  sitting  as  such,  to  determine  as 
a  fact.  In  the  light  of  the  relations  between 
the  parties,  and  all  the  surrounding  circum- 
stances." We  think  the  evidence  sufficient 
to  support  the  finding  that  the  way  was  used 
by  plalntifr  for  more  than  the  statutory  period 
under  a  claim  of  right,  and  that  the  use  was 
not  m^ely  permissive.  He  had  used  It  Ave 
years  or  more  before  defendant  acquired  the 
Iffopa*ty.  and  was  so  using  it  when  defend- 
ant acquired  It  The  use  could  not,  there- 
fore, have  originated  In  defendant's  permis- 
rion,  elth^  express  or  Implied;  and  the  fact 
that  defendant  made  no  objection,  nor  any 
Inquiry  as  to  plaintiff's  right.  Is  quite  as  sig- 
nificant ot  an  admission  of  such  right  as  it 
Is  of  a  mere  permissive  use,  while  the  fact 
that  plaintiff  never  asked  permission  to  use 
the  way  Is  at  least  suggestive  of  a  claim  of 
right  to  use  it.  Other  circumstances  might 
be  referred  to  which  tend  to  strengthen  the 
Goncloslon  reached  by  the  learned  judge,  but, 
as  we  see  no  ground  upon  which  his  finding 
can  be  set  aside,  it  Is  not  necessary  to  do  so. 

Several  exceptions  were  taken  to  the  ad- 
mission and  exclusion  of  evidence. 

The  ownership  of  the  different  parcels  of 
land  involved,  and  the  dates  of  transfer, 
were  material,  and  the  deeds  were  compe- 
toit  evidence  as  to  each  of  those  facts. 

The  other  exceptions  related  to  the  pos- 
sibility or  Impoatibnity  of  reaching  plain- 
tilTs  IGO-acre  tract  otherwise  than  over  the 
way  claimed,  the  dffficultiefl  to  be  encoun- 
tered, the  distance,  and  other  matters  of  like 


ctiaracter.  We  think  the  evidence  given  by 
plaintiff  upon  these  questions  tended  to  shed 
light  npon  the  question  of  plaintiff's  claim 
to  a  right  of  way,  thongh  it  seems  to  have 
been  supposed  by  plaintiff  that  the  difficul- 
ties of  reaching  his  land  by  any  other  route 
were  such  as  gave  him  a  right  of  way  of 
necessity  across  defendant's  land,  rather 
than  a  right  by  prescription.  That  he  was 
mistaken  upon  a  question  of  law  does  not  af- 
fect the  fact  that  he  claimed  a  right  to  cross 
defendant's  land  by  a  road  which  be  found 
in  existence  when  he  purchased  the  lOOacrs 
tract  But  however  that  may  be,  if  these 
rulings  had  been  In  favor  of  defendant,  It 
could  not  have  changed  any  finding  or  the 
result  of  the  case;  and  Oierefore,  if  it  be 
conceded  that  the  court  ecied,  the  defendant 
was  not  prejudiced. 

Counsel  for  appellant  dtes  cases  to  the 
point  that  plaintiff's  possession  must  have 
been  hostile,  and  that  such  hostile  possession 
must  have  amounted  to  an  ouster  of  defend- 
ant Plaintiff's  use  of  the  way  under  a 
claim  of  right  was  necessarily  hostile,  but  It 
need  not  amount  to  an  oust^  or  exclusion  of 
the  defendant  from  a  right  to  use  the  way. 
The  use  of  the  way,  if  without  right,  is  a 
trespass,  which  would  have  given  the  de- 
fendant a  right  of  action;  and  that  Is  all 
that  is  necessary  to  set  the  statute  running, 
so  far  as  a  right  of  action  Is  concerned. 
Hanson  v.  McCue,  42  CaL  303;  Ditch  Co.  t. 
Crane,  80  Cal.  183,  22  Pac.  76;  Sullivan  t, 
Zelner,  98  Cal.  347,  33  Pac  200.  So  the  pay- 
ment of  taxes  Is  necessary  to  the  successful 
assertion  of  title  by  adverse  possession,  as 
provided  now  by  statute;  but  that  require- 
ment does  not  apply  to  a  mere  easement, 
which  is  not  separately  assessed  for  the  pur- 
poses of  taxation. 

It  Is  further  contended  by  appellant  that 
the  judgment  Is  too  broad,  because  it  In- 
cludes the  right  to  use  the  way  for  driving 
over  It  cattle,  sheep,  and  other  stock;  and, 
as  respondent  does  not  seriously  object  to 
this  coDtention,  the  judgment  should  be 
modified  In  this  respect 

We  advise  that  the  order  appealed  from  be 
affirmed;  that  the  Judgment  be  modified  so 
as  to  exclude  the  right  of  the  plaintiff  to  use 
the  way  for  driving  cattle,  sheep,  hogs,  or 
other  stock,  In  herds,  bands,  droves,  or  when 
loose  and  not  under  control,  and,  as  thus 
modified.  It  be  affirmed,  and  that  the  costs 
of  this  appeal  be  taxed  to  appellant. 

We  concnr:  TEMPLE,  O.;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  It  Is  ordered  that  the 
Judgment  appealed  from  be  modified  so  as 
to  conform  to  the  said  opinion,  and  that  as 
modified  the  judgment  and  order  appealed 
from  be  affirmed,  at  the  cost  of  appellant 
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TERRITORT  ▼.  DAT. 

(Saiveme  Ooart  of  OklahMo^.    Sept  8,  18&1.) 

Cabb>Mads— Ambmdmbst  or  Ahendmbht— Whut 
Allowed  — Cruunal  Ia.w  —  FusajSNOX  ow  Ao- 
ticssD — Rbcokd. 

1.  An  amendment  of  a  case-made,  present- 
*d  to  the  trial  Jadge  for  signature  and  settle- 
ment, ninnot  be  sach  as  to  contradict  the  reo* 
ocds  of  the  court. 

2.  In  a  criminal  prosecution  for  a  felony, 
the  defendant  mast  be  actually  present  daring 
the  trial,  and  when  his  personal  presence  u 
necsssary,  in  point  of  law,  the  record  must  show 
the  fact  It  is  not  allowable  to  indulge  In  the 
presumption  that  everything  was  rightly  done, 
to  the  extent  of  presuming  tiuit  the  defendant 
was  present. 

(Syllabos  by  the  Court) 

Appeal  from  district  court,  Logan  eounty; 
before  Justice  Frank  Dale. 

George  W.  Day  was  convicted  at  fiilw  pre- 
tenses,  and  appeals.  Reversed. 

]S.  D.  Deck^  and  0.  R.  Buckner,  for  ajh 
pellant  A.  H.  Huston*  Cow  Attj^  Cor  the 
Territory. 

SCOTT,  X  This  Is  a  criminal  action  proe»> 
eated  by  the  territory  of  Oklahoma  by  In- 
dictment returned  by  the  grand  jury  of  Lo- 
gan county  on  the  23d  day  of  March.  1803, 
against  George  W.  Day.  charging  him  wiih 
having  obtained  from  one  Edward  Much  the 
sum  of  $400  by  means  of  false  pretenses. 
The  defendant  was  arraigned  upon  the 
charge  on  March  27,  1803,  and  entered  a 
plea  of  not  guilty,  a  general  demurra  to  the 
Indictment  having  been  overruled  by  the 
court  But  befM-e  the  demurrer  was  passed 
npon  the  county  attorney  dismissed  the  sec- 
ond count  of  the  Indictment,  and  the  case 
proceeded  to  trial  on  the  first  count  On  the 
5th  day  of  October,  1893,  the  defendant  was 
tried,  and  found  guilty  as  charged  in  said 
first  count  of  the  Indictment  and  on  the  11th 
day  of  November,  1803,  sentenced  to  the 
penitentiary  at  Lansing,  Kan.,  for  the  pe- 
riod and  term  of  two  years.  From  this  judg- 
ment the  defendant  appealed  to  this  court, 
and  asks  a  reversal  thereof,  presenting  15 
assignments  of  error.  Scarcely  any  of  these 
alleged  errors  require  the  s^lous  considera- 
tion of  the  court,  were  It  necessary,  after  an 
examination  of  the  record  of  this  case^  to  pass 
upon  them. 

The  fourteenth  assignment  of  «Tor  charges 
that  the  defendant  was  not  present  at  every 
Bt^  during  the  trial.  This,  if  true,  in  any 
case,  is  reversible  error,  for  it  Is  the  right  of 
every  defendant  in  a  criminal  prosecution 
against  him  for  a  felony,  to  be  present  In 
open  court  at  all  times  during  the  pendency 
of  his  trial.  St  Okl.  1803,  S  5147.  This  Is  not 
only  a  statutory  right  but  a  constitutional 
one,  and  one,  too,  that  cannot  be  waived. 
Lewis  V.  U.  S.,  140  U.  S.  370,  13  Sup.  Ct  136. 
The  defendant  Is  not  only  required  to  be 
present  but  It  must  appear  affirmatively  up- 
on the  records  of  the  court  that  he  was  pres- 
ent  These  two  i^tvosltlonB  are  too  well 


seUled  to  admit  of  reasoning  to  ISm  con- 
trary. It  Is  fatal  error.  Hopt  t.  People,  110  ■ 
tj.  S.  574,  678,  S70,  4  Sup.  Ct  202;  ISall  T. 
U.  S,  140  U.  &  118,  11  Sup.  Ct  761;  Print 
V.  Com.,  18  Pa.  St  103,  lOi;  Hooker  v.  Com., 
13  Grat  763,  766;  Dyson  v.  State,  26  Miss. 
8Q2-382.  To  dispose  of  this  feature  of  tbe 
case,  It  is  only  necessary  to  ascertain  ft*oni 
the  record  If  the  assignment  of  error  mo- 
tioned states  the  truth.  If  It  does,  it  Is  use- 
less to  consider  the  other  questions  raised 
in  this  case. 

In  support  of  his  motion  for  a  new  trial  the 
appellant  Introduced  the  court  rec«d  to  es- 
tablish his  contention  that  It  does  not  show 
affirmativdy  that  he  was  present  during  the 
trial,  and  a  certilled  transcript  la  made  a 
part  of  the  case-made,  and  Is  before  ns  for 
consideration.  Without  setting  <mt  the  record 
at  length,  it  appears  that  the  presence  of  the 
defendant  is  affirmatively  shown  In  court  on- 
ly when  his  plea  of  not  guilty  vraa  entered, 
and  subsequently  when  brought  before  the 
bar  of  the  court  for  the  pronouncement  of 
Judgment  The  record  of  the  court  presented 
Indisputably  shows  this  to  be  a  fact  Tlie 
territory  seeks  to  avoid  tUs  by  the  sogeeatlon 
of  amendments.  The  trial  court  allowed  sag- 
gestions  of  amendment  to  the  case-made, 
when  presented  for  signature  and  settiement 
showing  that  the  defendant  was  in  t&ct  pres- 
ent at  each  time  vtMXk  the  records  of  Oia 
court  show  that  proceedings  in  eudi  cause 
were  had.  To  the  allowance  of  Ihese  amend- 
ments tiie  defendant  at  the  time  excepted, 
and  the  point  is  properly  before  us  for  consld- 
erati<ML  We  know  of  no  rule  that  will  allow 
even  a  Judge  to  contradict  the  solemn  records 
of  the  court  On  the  one  hand  we  bare  a* 
tr.inscript  of  the  court  records,  showing  one 
slate  of  facts,  and  on  the  other  we  have  an 
:  allowance  of  an  amendment  by  the  Judge  of 
the  court  transcripts  presented,  contradicting 
the  court  record.  We  can  hardly  beUeve  that 
the  trial  Judge  had  (^porttmlty  to  seriously 
'consider  this  proposdtion,  or  at  least  It  Is  evi- 
dent that  the  distinction  between  the  amend- 
ment of  the  court  record  and  the  amendment 
of  the  case-made  was  rendered  apparent  to 
him  when  such  amendments  were  allowed. 
Clearly,  the  amendments  to  the  case-made 
could  not  properly  be  allowed  until. the  record ' 
Itself  had  been  amended.  Certainly,  the  case- 
made  cannot  contain  more  than  the  record, 
because  from  the  record  aM  proceedings  of 
the  court  the  case  must  be  made.  If  an 
amendment  of  the  court  record  were  sought 
a  different  proceeding  would  be  necessary, 
and  a  dlffcr^t  question  Involved.  A  lead- 
ing principle  that  pervades  the  entire  law  of 
criminal  procedure  Is  that,  after  an  indict- 
ment Is  found,  nothing  stiall  be  done  In  the 
absence  of  the  pris(»i^.  While  this  rule  has 
at  times,  In  cases  of  misdemeanors,  been 
somewhat  relaxed,  yet  In  felonies  It  lA  not 
in  the  power  of  the  prisoner,  either  him- 
self or  his  conns^  to  waive  the  right  t»  be 
perswally  present  during  the^iaL  ItveoU 
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be  c^'iitnugr,  to  tbe  ffictatos  of  tanmauity  to. 
let  bim  waive  the  advantage  which  a  view  of 
Ws  sad  jillKht  ml^t  give  him,  by  lucllnhig  the 
hearts  of  the  Jurors  to  llst^i  to  his  defense 
with  Indulgence;  and  it  appears  to  be  well 
settled  that  where  the  i)er8onaI  presrace  Is 
necessary.  In  point  of  law,  the  record  must 
show  the  fact  Thus,  In  a  Virginia  case,  the 
records  showed  that  on  two  occasions  during 
the  trial  the  prisoner  appeared  by  attorney, 
and  there  was  nothing  to  show  that  he  was 
personally  present  on  either  day  In  court 
This  was  probably  the  result  of  mere  Inad- 
vertence In  making  up  the  recopd.yet  the  court 
must  look  only  to  the  record  as  It  Is.  It  la 
the  ri^rht  of  any  one,  when  prosecuted  on  a 
capital  or  criminal  charge,  to  be  confronted 
with  his  accusers  and  witnesses;  and  It  is 
within  the  scope  of  this  right  tliat  he  be  pres- 
ent, not  only  when  the  jmy  are  hearing  his 
case,  but  at  any  subsequent  stage,  when 
anything  may  be  done  In  the  prosecution,  by 
which  he  Is  to  be  aCTected.  And  In  a  Penn- 
sylvania cose  It  was  held  that  the  record 
must  show  affirmatively  the  prisoner's  prea- 
ence  In  court,  and  that  It  was  not  allowable 
to  Indulge  the  presumption  that  everything 
was  rightly  done  until  the  contrary  appears. 
Lewis  V.  r.  S.,  146  U.  S.  372,  13  Sup.  Ot.  136; 
Prine  V.  Com.,  18  Pa.  St.  103,  104;  Bunn  v. 
Com.,  6  Pa.  St  384;  BaU  v.  V.  S.,  140  U.  S. 
118,  11  Sup.  Ct  761,  supra.  From  the  record 
It  does  not  appear  affirmatively  that  the  de- 
fendant has  been  afforded  bis  eomitltutional 
right  of  presence  during  the  trial.  It  may  be 
—and  more  than  likely  is— true  that  the  de- 
fendant was  In  fact  present  at  all  times,  and 
that  the  error  is  an  Inadvertence  in  maklngnp 
the  record  when  his  case  was  called  for  con- 
sideration; but  It  would  be  a  dangerous  prece- 
dent to  establish,  for  the  court  to  assume 
such  to  be  the  truth,  and  thus  give  its  assent 
to  a  conviction  where  the  records  foil  to  show 
that  the  defendant  was  actually  present  on 
his  trial,  thereby  saying  to  tlie  world  that  the 
Trial  of  flie  defendant  may  take  place.  In  this 
territory,  In  his  absence.  In  violation  of  a 
sacred  and  humane  constitutional,  as  well  as 
a  statutory.  Immunity.  As  before  stated,  this 
point  being  fatal,  a  consideration  of  tiie  other 
assignments  of  error  becomes  unnecessary. 
The  cause  will  accordingly  bo  reveraed,  and 
i-emanded  to  the  court  below  for  a  new  trial. 
It  Is  80  (o-dered.   All  the  Justices  concurring. 


PEOPLE'S  BANK  v.  DALTON. 

(Supreme  Court  of  Oklnhoma.  Sept.  7,  1804.) 
UsuRroiTB  Interest— WnE\  Recdveked  Back. 
The  proviaion  of  our  statute  retnilating 
usury,  which  provides:  "WJien  a  itreater  rate 
of  interest  has  been  i)ftiii  than  twelve  per  cent 
per  annum,  the  person  payiiiR  It,  or  his  nersoDal 
representative,  may  recover  the  excess  from  the 
person  tatiiDfr  it,  or  liia  perfional  rei>reReiifntive, 
in  an  action  in  the  proper  court"  (IjBws  181)3,  c. 
16,  art  6,  f  0),->i8  not  contrary  to  puUic  policy, 
hot  is  valid,  and  authorises  the  recoveiy  back 


of  usurious  interest  paid  In -excess  of  12  jwi 
cent,  per  annum,  the  maximum  legal  rate. 
(.Syllabus  by  the  Court) 

Amwal  from  district  court  Klngfiabor  coim- 
tfi  before  Justice  John  H.  Burford. 

Action  by  Adeline  L.  Dalton  against 
George  Newer,  Fred  Wamlcke,  and  Aoee 
Smith,  partners,  doing  business  under  the 
firm  name  of  the  People's  Bank,  to  recovo- 
uaurious  Interest  paid  by  plaintiff  on  cei^ 
tain  notes  to  such  bank.  There  was  a  Judg- 
ment for  pl&lutlff,  and  defendants  ajvcal. 
Afflnued. 

Kane  A  Jones,  for  appellants.  NofMnger 
ft  Nagle,  fw  appellee. 

BIEIIER,  J.  Adeline  L.  Dalton,  the  de- 
fendant In  error,  brought  this  action  against 
George  Newer,  Pred  Wamlcke,  and  Hose 
Smith,  partners,  doing  hnslness  under  the 
Arm  name  of  the  People's  Bank,  on  the  lOtb 
of  July,  1893,  to  recover  the  usurious  interest 
paid  upon  two  certain  promissory  notes  made 
by  her  to  the  People's  Bank;  that  Is,  to  re- 
cover all  interest  paid  on  said  notes  In  ex- 
cess of  12  per  cent  per  annum.  The  com- 
plaint was  In  two  paragraphs,  and  described 
the  notes  in  detail,  and  stated  the  amount  of 
Interest  paid  on  each  note,  and  showed  that 
$105.19  in  Interest  had  been  paid  on  said 
two  notes  In  excess  of  12  jkt  cent  per  an- 
num. To  this  complaint  the  defendants  died 
a  general  demurrer,  on  the  ground  that  the 
complaint  did  not  state  facta  sufficient  to 
constitute  a  cause  of  action  against  the  de- 
fendants. This  demurrer  was  overruled,  and, 
the  defendants  failing  and  refusing  to  fur- 
ther plead,  Judgment  was  rendered  In  the 
plalntiCTs  favor  for  the  sum  of  $105.19. 

There  is  no  claim  made  that  the  right  to 
maintain  this  action  Is  not  given  by  our  stat- 
ute conoemlng  usury,  but  the  contention  of 
plaintiffs  In  error  Is  that  that  part  of  the 
statute  which  gives  the  party  paying  usuri- 
ous Interest  the  right  to  recover  all  of  the  In- 
terest paid  In  excess  of  12  per  cent,  is  con- 
trary to  public  policy,  and  void.  Section  9 
of  article  6  of  chapter  16  of  the  Laws  of 
Oklahoma  of  1893,  which  is  the  same  provi- 
sion as  Is  contained  In  the  Laws  of  Okla- 
homa of  1890,  is  as  follows:  "Sec.  9.  A  per- 
son taking,  receiving,  retaining,  or  contract- 
ing for  any  hlgh«-  rate  of  Interest  than  the 
rate  of  twdve  per  cent.  i>er  annum,  shall  for- 
feit all  the  interest  so  taken,  received,  re- 
tained or  contracted  for;  It  being  the  Intent 
and  moaning  of  this  section  not  to  provide 
a  forfeiture  of  any  portion  of  the  principal. 
When  a  greater  rate  of  Interest  has  been 
paid  than  tw^ve  per  cent  per  anmim,  the 
person  paying  it  or  his  personal  representa- 
tive, may  recover  the  excess  from  the  per- 
son taking  It,  or  his  personal  representative, 
in  an  action  in  the  proper  court."  There  is 
no  contention  that  the  first  part  of  this  sint- 
ute,  prohibiting  the  taklns,  receiving,  retain- 
ing, or  contracting  for  usurious  Interest  If 
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contrary  to  public  policy,  nor  that  statutes 
In  general  whlcli  regulate  rates  of  Interest 
and  prohibit  usury  are  contrary  to  public 
policy.  This  claim  seems  scarcely  to  have 
been  raised  In  this  country  during  the  last 
iJiree-quarters  of  a  centtiry,  since  the  very 
learned  opinion  of  Chancellor  Kent  in  the 
case  of  Dunham  v.  Gould,  16  Johns.  368, 
wherein  such  a  contention  would  seem  to 
have  been  forever  set  at  rest,  and  wherein 
the  learned  chancellor  showed  that  usury 
laws  had  been  a  part  of  the  regulations  of 
all  nations  and  people,  whether  clTlllzed  or 
barbarian,  for  more  than  3,000  years,  and 
.lave  subserved  the  highest  principles  of  pub- 
lic policy.  Since  that  decision,  the  principal 
contention  has  l>een  as  to  whether  or  not, 
'ji  the  absence  of  a  statute  giving  to  the  per- 
son who  has  paid  the  usurious  interest  the 
right  to  recover  it  back,  such  right  existed; 
and  upon  this  question  the  courts  have  held 
both  ways,  many  of  the  courts  holding  that 
this  right  existed  at  common  law,  and  with- 
out a  statute,  and  some  of  the  courts  holding 
to  the  other  docti'ine.  In  the  case  of  Whca- 
ton  V.  Hibbard,  20  Johns.  291,  the  supreme 
court  of  New  York  said:  "It  is  undeniable 
that  a  party  who  has  paid  excessive  interest 
may,  at  common  law,  recover  the  excess,  in 
an  action  for  money  had  and  received.  The 
law  considers  the  borrower  rather  as  a  vic- 
tim than  an  aggressor.  The  statute  prohib- 
its usury,  In  order  to  protect  needy  and  ne- 
cessitous persons  from  the  oppression  of 
usurers,  who  are  eager  to  take  advantage  of 
the  distress  of  others,  and  who  violate  the 
law  only  to  complete  their  ruin.  In  such  a 
case  the  maxim  of  "potior  est  conditio  de- 
fendentus,'  has  never  been  applied."  This 
was  declared  to  be  the  law  by  Chancellor 
Kent  In  Palmer  v.  Lord,  6  Johns.  Ch.  95;  also 
In  Bank  t.  Wood,  53  Vt.  491;  and  also  in 
the  case  of  Musselman  v.  McKlhenny,  23 
Ind.  4.  In  summing  up  the  law  on  this  ques- 
Uon,  Parsons  on  Contracts,  (volume  3,  p.  12S) 
says:  "So,  If  he  has  paid  money  on  a  usuri- 
ouB  contract,  and  sues  for  its  repayment,  it 
seems  that  he  will  recover  so  much  as  he 
has  paid  usurtously,  but  no  more;  that  is,  he 
will  not  recover  the  legal  interest  which  he 
has  paid  on  a  usurious  contract.  Courts 
were  at  first  inclined  to  deny  the  right  of  a 
party  paying  usurious  lnta%st  to  recover 
back  any  portion  of  the  money  so  paid,  on 
the  i^rouDd  that  both  parties  to  such  a  trans- 
action were  In  pari  delicto,  and  the  party 
paying  the  money  parted  with  it  fi'cely;  so 
that  the  maxim  'volenti  non  flt  injuria*  would 
apply.  But  this  is  not  so  now,  the  rule  being 
that  above  stated;  and  the  distinction  has 
been  taken  between  stiitutes  enacted  on  gen- 
eral grounds  of  policy  and  public  expediency, 
in  which  each  party  violating  the  Uiw  Is  in 
pari  delicto,  and  entitled  to  no  assistance 
trom  a  court  of  Justice,  and  those  laws  en- 
acted to  protect  weak  or  necessitous  men 
from  being  oven-euchcd,  defrauded,  or  op- 
pressed, in  which  event  the  injured  party 


may  have  relief  extended  to  him;  and  the 
whole  piu'port  and  reason,  both  of  the  law 
of  usm'y  and  the  great  mass  of  decisions 
under  it,  indicate  that  the  lendor  on  usury 
is  regarded  as  the  oppressor  and  the  crim- 
inal, and  the  borrower  as  the  oppressed  and 
Injured."  Lawson,  in  bis  recent  worit  on  the 
Principles  of  the  American  Law  of  Contracts 
(section  54),  says:  "For  instance,  "by  the  stat- 
utes of  usury,  taking  more  than  a  certain  In- 
terest is  declared  Illegal  and  the  contract 
void;  but,  as  these  statutes  were  made  to 
protect  needy  persons  from  the  oppression 
of  usurers,  the  party  actually  doing  what 
the  law  prohibits,  viz.  paying  usury,  may 
bring  an  action  for  the  excess  of  legal  in- 
terest." And  he  cites  ample  authority  to  sup- 
port this  doctrine,  and  also  gives  the  minor- 
ity holdings  on  this  question. 

Thus,  it  will  be  seen  that,  even  without  the 
latter  part  of  this  section  of  our  statute  on 
usiu'y,  we  would  have  to  hold  against  some  of 
the  best  law  of  our  counti-y  if  we  held  tliat 
a  party  paying  usurious  Interest  might,  not 
recover  it  back.  If  it  Is  so  In  accord  with 
public  good,  with  public  harmony,  with  pub- 
lic xmllcy,  that  a  person  may  not  retain  the 
tainted  fnilt  of  giving  Illegal  vent  to  one 
man's  cupidity,  and  taking  a  prohibited  ad- 
vantage of  another  man's  unfortunate  ne- 
cessity, how  can  it  be  held  to  be  against 
public  policy  for  the  lesrfslature  to  provide 
a  statutory  remedy  for  the  redress  of  the 
wrong  committed  In  taking  usurious  Inter- 
est? Upon  what  principle  of  public  policy 
can  It  be  held  that  the  lefdslature  has  a  right 
to  prohibit  Qie  doing  of  that  which  Is  onlver- 
sally  declared  to  be  wrong,  and  has  no  right 
to  provide  specific  redress  for  the  wrong? 
On  what  principle  of  public  policy  baa  the 
legislature  the  right,  which  is  declared  by 
the  highest  authority  to  be  as  universal  ns 
the  laws  themselves,  and  as  old  as  the  ages, 
to  prohibit  the  taking  of  interest  Iwyond  an 
amount  which  moral  Justice  will  permit  and 
the  unfortunate  condition  of  the  borrower 
can  endiure,  and  yet  has  not  the  right  to  give 
an  ample  remedy  to  prev«it  Hie  open  and 
constant  vlolaitlon  of  such  enactment?  If  tho 
legislature  has  the  right,  which  la  concctlcd, 
to  pre^'ent  the  taking  of  usurious  interest, 
why  has  it  not  the  right  to  give  TtAlet  against 
tho  retaining  of  it?  There  Is  no  principle  of 
public  policy  that  is  violated  In  this  enact- 
ment. The  very  idea  of  public  policy  la  por- 
verted  when  tlie  assertion  Is  made  that  this 
beneficial  law  of  our  statute  providing  tor 
the  recover  of  usurious  Interest  paid  is  con- 
trary to  public  policy.  Public  pcAlcy  la  "the 
principle  under  which  freedom  of  contract 
or  private  dealings  is  restricted  "by  law  for 
the  good  of  the  commiinlty."  BlatA,  Lev 
Diet.  It  is  also,  d^ned  to  be  "that  principle 
of  the  law  which  holds  that  no  one  can  law- 
fully to  that  which  has  a  tendency  to  be  In- 
Jurioua  to  the  public,  or  against  the  public 
good."  19  Am.  &  Kng.  Enc.  Law,  5fi5.  This 
statute  Is  adopted  teotn  the  (t^f-Zjt.P^^ta, 


OkL) 


lEBBITOBT 


and  was  followed  In  .that  territory,  and  the 
samo  relief  aftorded  as  tbat  claimed  bjr  de- 
fendant la  error  In  this  cose  In  the  case  of 
Wood  T.  Cuthbertson.  3  Dak.  828,  21  N.  W. 
8.  This  iHUTlslon  of  our  nsory  statute, 
however.  Is  not  an  old  prlndide  recently  ea- 
acted  Into  the  law«  of  this  country.  This  old 
principle  of  the  common  law  was  enacted  in 
Now  York,  Pebmary  8,  1787.  It  was  pro- 
Tided  in  that  enactment  that,  where  a  higher 
rate  of  Int^est  shall  hare  been  paid  than 
the  Umlt  provided  law,  the  borrower  may 
recovw  ba(^  the  excess  In  aa.  acUon  of  debt, 
at  law,  within  we  year  next  after  payment; 
and.  If  mch  actkm  was  not  brought  within 
«ne  year  by  the  po'son  pnylng  the  usury,  It 
mlfiht  then,  within  &  year  thereafter,  be 
brought  by  any  person,  one  moiety  going  to 
the  person  bringing  the  action,  and  the  other 
going  for  the  use  of  the  poor  of  the  town 
whoe  the  offense  was  committed.  See 
Palmer  t.  Lord,  auiwa. 

Although  this  «aactment  has  been  stator 
tory  law  In  this  country  tot  a  century,  we 
are  died  to  no  case  In  which  the  jtaxties 
have  evoi  had  the  hardihood  to  contoad  tnat 
It  was  on  ^cestive  exendse  of  leglalatlve  aur 
thorlty.  The  very  authorities  cited  by  j^ln- 
tltts  In  error  ren^mlze  the  right  of  the  legis- 
lature to  provide  for  the  recovery  of  usurious 
Interest  paid.  The  case  of  Bloln  t.  Willson, 
which  Is  a  decisicm  cited  from  the  supreme 
court  of  Nebraska,  reported  In  40  N.  W.  224, 
is  the  latest  case  cited  br  the  plaintiffs  in  er- 
ror In  support  of  their  contention  that  usuri- 
ous Interest  voluntarily  paid  cminot  be  re* 
covered  back.  In  this  case  the  court  held 
that  the  Interest  could  not  be  recovered  bAdt, 
liecfluse  the  statute  regulating  Interest  and 
deflning  usury  only  provided  as  a  remedy 
that,  "If  a  greater  rate  of  Interest  than  is 
hereinbefore  allowed  shall  be  contracted  for 
or  received  or  reserved,  the  contract  shall 
not,  therefore,  be  void ;  but  If,  In  any  action 
on  such  contract,  proof  be  made  that  Illegal 
Interest  baa  been  directly  or  Indirectly  con- 
tracted for,  or  taken  or  reserved,  the  plaintiff 
shall  only  recover  the  principal,  without  in- 
tweat,  and  the  defendant  shaU  recover  costs; 
and,  if  interest  shall  have  been  paid  thereon, 
Jodgm^t  shall  be  for  the  principal,  deduct- 
ing Interest  paid;"  and  the  court  held  that, 
the  legislature  having  provided  this  remedy, 
it  was  exchislve  of  all  others.  The  court 
«Ud:  "The  meanioK  of  the  statute  is  that 
the  plea  of  usury  can  only  be  set  up  in  a 
salt  upon  the  uaorlous  contract.  The  bor- 
rower can  refuse  to  pay,  and,  when  action  la 
brought  against  him,  be  can  plead  his  de- 
fense." Again,  in  this  case,  the  court  say: 
"While  the  courts  of  the  states  hold  that, 
whore  usurious  Interest  has  been  paid,  it 
my  be  recovered,  It  will  be  found  that  the 
cases  in  which  such  holdings  have  been  made 
arose  under  statutes  which  either  expressly 
state  or  clearly  Imply  that  an  action  may  be 
brought  by  the  borrower  to  recover  usurious 
Interest  i»ld-  It  is  obvious  that  decisions 


under  statutes  materially  different  from  ours 
are  wholly  Inaiipllcable  to'the  case  now  be- 
fwe  the  court  •  •  •  Usury  Is  a  creature 
of  the  statute,  and  it  prescribes  the  remedy. 
•  *  •  If  the  legisbture  had  Intended  that 
usurious  interest,  voluntarily  or  involuntarily 
paid,  should  be  collected.  It  would  have  so 
provided."  In  that  case  the  court  clearily 
recogidzed  the  leglslatlTe  right  to  provide 
a  specific  remedy,  such  as  our  legislature 
has,  against  the  retaining  of  usnrloua  inter- 
est paid.  The  courts  have  gone  much  be- 
yond what  it  is  necewary  fbr  us  to  hold  in 
this  case,  affirming  the  validity  of  lUs  stat- 
ute glvinfr  the  right  to  recover  back  naarioas 
Interest  paid,  and  hold  that  money  paid  un- 
der a  prohibited  contract  may  be  recovered. 
In  the  case  of  Richardson  v.  Kelly,  85  111. 
491,  the  court  enforced  a  statute  ot  that 
state  passed  In  18^,  autbwMng  the  recov- 
ery, by  an  action  of  debt,  detinue,  assump- 
sit, or  trover,  of  any  sum  or  sums  of  money, 
or  other  valuable  tiling,  amounting  in  the 
whole  to  the  sum  of  flO,  which  shall  be  lost 
by  playing  at  cords,  dice,  or  any  other  game 
or  games,  which  shall  have  been  paid  or  de- 
livered by  the  pM«ou  losing,  and  held  that  a 
horse  which  had  been  lost  on  a  wager  on  a 
race  might  be  recovered  without  regard  to 
whether  It  was  vi^untarily  delivered  up  to 
the  winner  after  being  lost  not  In  the 
case  of  Parkersburg  v.  Brown,  106  U.  S.  487. 
1  Sup.  Ct  442,  the  supreme  court  of  the 
United  States  held  that  proper^  delivered 
upon  a  prohibited  contract  conM  be  claimed 
and  recovered.  The  court  there  said:  "To 
deny  a  remedy  to  reclaim  it  Is  to  give  effect 
to  the  Illegal  contract.  The  illegality  of  that 
contract  does  not  arise  from  any  moral  turpi- 
tude. The  property  was  transferred  under 
a  contract  which  was  merely  malum  pro- 
hibitum, and  where  the  dty  was  the  princi- 
pal offender.  In  such  a  case  the  party  re- 
ceiving may  be  made  to  r^und  to  the  person 
from  whom  It  has  received  prop«ty  for  the 
unauthorized  purpose  the  value  of  that 
which  It  has  actually  received."  This  was 
held  without  any  statute  spetdfically  author- 
izfnir  a  recovery.  There  Is  no  foundation, 
either  upon  principle  or  authority,  for  the 
contention  that  the  Icfflslatlve  enactment  lu 
question  Is  contrary  to  public  policy.  The 
Judgment  of  the  court  below  is  alhrmed,  with 
costs  against  appellants.  All  of  the  justices 
concurring. 

BURFORD,  J.,  not  sitting. 


TERRITORY  v.  GATLIFP. 
(Supreme  Court  of  Oklahoma.    Sept.  7,  18M.) 

FbLOX  IGUS  a  9SADLT  —  IxniCTHENT  —  DCPUCITT— 
IXBTKLCTIONB  —  SBLF-OsrEXSE  —  ReaBONIBLI 

Doubt  ~  Interest  of  DersKpA^  — Akgl'Ubm 
or  CoL'xsBi. — Separation  of  Jury. 

1.  An  iBdietment  which  charfres  that  the 
defendant  unlawfully  attempted  to  commit  a 
violent  injury  upon  the  person  of  the  prose- 
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cutine  wftoesB,  and  titen  proceeds  to  state  facta 
ixmstitutinfr  the  crime  of  assault  with  a  deadlj 
weapon  with  intent  to  kill,  is  not  objectionable 
for  dniriicity.  'Cik»  words  refarrlng  to  an 
tempt,  not  beinff  MiSclent  to  charge  a  criminal 
att^pt  under  the  statute,  may  be  disregarded 
as  BUn^usage. 

2.  The  court  Instructed  the  Sxaj  that  if  one 
ot  the  defendants  sltot  tlie  prosecuting  witness 
whiie  he  was  In  the  act  of  sticking  a  hatchet 
into  the  head  of  the  other  defendant,  the  broth- 
er of  the  defendant  making  the  assanlt,  the  as- 
saulting defendant  honestly  bdieving  that  his 
tjTother  would  lose  liis  life  or  receive  great  bod- 
ily injory  unless  he  committed  the  act  consd- 
tuting  the  alleged  assault.  Held,  that  this  was 
sufficient,  and  It  was  unnecessary  to  give  an 
Hostraction  to  the  effect  that  it  was  the  duty  of 
<ne  of  the  defendants  to  defend  his  broths 
from  injury, 

3.  This  court  will  not  review  the  action  of 
the  district  court  In  giving,  or  refusing  to  give, 
instructions  upon  particular  matters  in  evidence 
wliere  the  evidence  la  not  i^ade  a  part  of  the 
record  on  appeal. 

4.  It  is  unnecessary  for  the  trial  court  to 
give  a  special  instruction  upcn  the  question  of 
'  reasonable  doubt  when  the  court  has  given  a 
proper  definition  of  a  reasonable  doubt  in  its 
general  charge  to  the  jury. 

5.  An  instructioD  of  the  court  which  char- 
ged the  Jury,  among  other  things,  that  they 
diould  take  into  considerntion  the  fact  that  the 
defendants  were  interested  parties,  In  detmnin- 
ing  the  weight  that  should  M  given  to  thdr  tea- 
timony,  was  not  improper. 

6.  An  histruotion  to  the  Jory  to  the  effect 
that,  if  such  acta  were  briug  done  by  the  per- 
atm  assaulted  as  would  lead  the  assailant  to 
honestly  believe  that  his  brother  would  receive 
his  d6ath  or  great  bodily  injury  from  the  per- 
son assaulted  uniess  the  asaaflant  committed  the 
shootti^  complained  of,  then  the  assailant  would 
be  JusUfled  in  ahootiog  to  defend  his  brother, 
contains  nothing  of  which  the  defendant  can 
comi^aln. 

7.  An  assanlt  wiA  faitent  to  do  bodily  hena 
without  justifiable  or  excusable  cause  is  Indud- 
ed  in  the  charge  laid  in  an  indictment  of  as- 
sault with  intent  to  kill;  and,  under  our  stat- 
ute which  provides  that  the  jury  may  find  the 
defendant  guilty  of  any  offense  the  commission 
of  which  is  necessarily  included  in  that  with 
which  he  Is  charged  in  the  indictment,  the  de- 
Tendant  may  be  found  guilty  of  the  lesser  of- 
fense of  an  assault  with  intent  to  do  bodily 
harm. 

8.  It  is  nor  error  for  the  court  to  foil  to  In- 
struct the  jury  that  the  defendant  may  be  found 
puilty  of  a  lesser  offense  included  within  the  in- 
dictment, and  which  it  is  not  shown  that  the  ev- 
idence tends  to  prove 

9.  It  ia  not  error  for  the  trial  court  to  re- 
fuse to  grant  a  new  trial  on  account  of  improp- 
er Innpimge  used  in  the  closing  argument  by  the 
prosecnting  attorney,  where  the  language  could 
not  necessarily  prejudice  the  defendant,  when 
the  trial  court  directed  the  jury  to  disr^ard 
such  stnt(>ments. 

10.  Where  new  trial  was  asked  tn  the  court 
below  on  the  ground  that  <me  of  the  Jurymen 
separated  a  short  distance  from  his  fellows,  and 
wherein  there  was  conflicting  evidence  upon 
the  question  of  the  separation,  and  the  court 
refused  a  new  trial,  Md,  we  will  not  disturb  this 
lindiug. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Payne  county; 
butote  Justice  S.  B.  Green. 

Ucese  GatUff  was  cooTicted  of  an  assault 
■iu  Earl  Bee  Guthrey.  by  shooting  without  jus- 
tifiable canse,  and  with  intent  to  Injure  said 
Gutlu-ey,  and  he  appeals.  Affirmed. 


George  P.  Ubl  and  W.  B.  WUllainfl,  fbr  ap- 
pellant a  A.  Galbralth,  Atty.  OeiL,  for  Om 

Territ«7. 

BIERER,  7.  The  defendants  were  Indicted 
at  the  April  term,  1892,  of  the  district  court 
of  Payne  county,  charged  with  an  assanlt  up- 
on Earl  Bee  Gutlirey,  by  sbootlng^  him  In  the 
left  hand  and  left  btp  with  a  shotgun,  with 
Intent  to  kill  and  murdw;  and  upon  trial  the 
defendant  Reese  Oatllff  was  fotmd  guUty  of 
an  assault  upon  said  Earl  Bee  Onliirey,  tiy 
shooting  wlthoat  Jnatlflable  cause,  and  with 
Intent  to  Injure  said  Earl  Bee  Qntfarey.  Hie 
indictment  upon  which  trial  was  had  was  as 
follows:  "In  IMstrlct  Court  in  and  Dor  Payne 
County.  Territory  ai  Oklahoma  vs.  Reese 
Oatllff,  WilUam  Oatlllf,  Dtfendants.  Of  the 
April  term  of  the  district  court  of  ttt  first 
judicial  district  of  the  tnritory  ot  OklaJioma, 
within  and  for  Payne  ooonty.  In  said  terri- 
tory, In  the  year  of  oor  L<»d  one  thousand 
eight  hundred  and  ninety-two,  the  grand  ju- 
rors, having  been  first  duly  <diosea,  sheeted. 
Impaneled,  sworn,  and  charged  to  Inquire  ot 
offenses  against  the  laws  <tf  the  territory  ot 
Oklahoma  committed  within  mid  county.  In 
said  territory  of  Oklahoma,  upim  their  oaths 
aforesaid.  In  the  name  and  by  the  authority 
of  the  territory  of  Oklahoma,  do  find  and  pre- 
sent that  at  and  within  said  Payne  county,  In 
said  t^itory,  on  the  twenty-fourth  day  of 
June,  in  the  year  of  our  Lord  one  thousand 
elffht  hundred  and  ninety-two,  Reese  GatUff 
and  William  Gatllff,  late  of  the  county  afore- 
said, on  the  twenty-fourth  day  of  June,  in  the 
year  ot  our  Lord  one  thousand  eight  hnztdred 
and  ninety-two.  In  the  county  of  Payne  and 
territory  of  Oklahoma,  aforesaid,  did  then 
and  th«e  unlawfully,  knowingly,  willfully, 
and  feloniously  attempt  to  commit  a  Tloloit 
injury  upon  the  person  of  one  Earl  Bee  Guth- 
rey. They,  the  said  Reese  Gatllff  and  Wil- 
liam Gatllff,  ware  then  and  there  each  of 
them  pwsona  of  sound  mind,  and  did  then 
and  there  have  a  present  ability  to  then  and 
tb«-e  commit  said  violent  Injury;  ttiat  Is, 
they,  the  said  Reese  GatUff  and  William  Gat- 
llff, did  then  and  there,  unlawfully,  knowing- 
ly, feloniously,  purposely,  and  with  premedi- 
tated malice,  shoot,  Are,  and  discharge  to- 
wards, at,  against,  and  Into  the  left  thigh  and 
left  hand  of  the  body  of  the  said  Earl  Bee 
Guthrey  one  certain  shotgun,  which  hev  the 
said  Reese  Gatllff  and  William  Gatllff,  then 
and  there  in  their  hands  had  and  h^d,  and 
which  shotgun  was  then  and  there  loaded 
and  charged  with  gunpowder,  leaden  balls, 
shot,  and  bullets;  and  the  said  Reese  Gatllff 
and  William  Gatllff,  with  saJd  shotgnn  so 
loaded  and  charged  as  aforesaid,  and  In  their 
hands  so  held  and  had  as  aforesaid,  did  then 
and  there  shoot,  fire,  and  discharge  said  shot- 
gun at,  towards,  against,  and  Into  the  body 
and  person  of  the  said  Earl  Bee  Guthrey,  with 
intent  then  and  theore  and  thereto  them,  the 
said  Earl  Bee  Gkithrey,  onlawfuny,  ftionlovs- 
ly.purpoady.wrongfoUy,  wlUCoIlyr  nncLlaiei^ 
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Insl7i  KBd  with  ivemedltated  malice,  to  Idll 
and  murder,  contrary  to  the  form  of  the  Mtat- 
nte  In  snch  caso  made  and  {uroTided,  and 
against  the  peace  and-dignlty  of  the  territory 
of  Oklahoma.  Frank  A.  Hutto,  County  Attor* 
ney."  The  defMidants  demurred  to  the  in- 
dictment, and  UTed  exception  to  the  OTttrut 
Ing  thereof. 

The  only  queatloD  presented  against  the  suf- 
ficiency of  the  indictment  la  that  it  charges 
two  crimes,— one  of  an  attempt  to  commit  a 
felony,  under  section  2568  of  the  Laws  of 
Oklahoma  of  1890;  and  the  other  of  an  as- 
sault with  intent  to  UU,  under  section  2125 
of  the  same  Btatataa.  This  objection  Is  not 
well  takOL  In  so  far  as  tha  indictment  con- 
tains language  r^OTlng  to  an  attempt.  It  Is 
only  of  the  incipient  acts  of  the  crime  actu- 
ally charged,  and  follows  this  with  a  state- 
ment of  the  real  and  completed  crime  charged 
tn  ifae  indictment.  The  attempt— the  efforts 
to  commit  the  crime  charged  is  shown  to 
have  been  successful,  to  have  resulted  In  the 
conunlsBlim  of  the  principal  crime  set  out  in 
the  indlctm^t  It  was  a  successful  attempt, 
which,  followed  np^  omstitated  the  crime.  A 
crlmlniU  attempt— that  la,  the  crime  of  the 
felonious  attempt  to  commit  a  crime-is  only 
committed  when  the  attempt  has  tailed;  and, 
when  the  attMupt  fails,  the  crime  of  attonpt 
is  committed.  When  the  attempt  succeeds, 
the  principal  crime  has  been  committed.  The 
language  of  this  indlctm^t  before  the  w<n^ 
"that  Is,  they,"  Is  preliminary  and  tmneces- 
saiy  to  the  constitatlon  of  the  crime  charged. 
The  Indictment  would  hare  been  good  with- 
out It  This  language  in  the  indictment  re- 
toring  to  the  attempt  is  not  sofficieat  to 
charge  a  criminal  attempt;  because  It  does 
not  charge  the  acts  by  which  the  crime  of  a^ 
tempt  was  committed,  nor  does  it  charge  the 
effort  and  the  fallura  The  Indictment  does 
fuUy  charge  the  commission  of  the  crime  of 
an  assault  with  Intmt  to  UU;  and  whore  an 
Indictment  charges  one  offense  properly  and 
sufficiently,  and  is  uncertain  or  insufBclent  as 
to  another  charge,  this  language  as  to  the 
other  charge  may  be  rejected  as  surplusage. 
Smith  T.  SUte,  85  Ind.  SS3;  State  t.  Oorrl- 
gan.  24  Ckmn.  286;  Com.  T.  Balkom,  8  Pick. 
281;  Com.  T.  Arnold.  4  Pick.  2S2;  Burehord 
T.  State,  2  Or.  78. 

The  defendants  complain  because  the  court 
refused  an  Instmctlon  that  It  was  the  duty 
of  Reese  Gatllff  to  prevent  Earl  Bee  Guth- 
rey  from  striking  William  Gatliff  on  the  head 
with  a  hatchet,  even  to  the  extent  of  taking 
the  life  of  said  Quthr^.  Then  Is  a  state- 
ment In  the  record  that  the  defendants  of- 
fered evidence  tending  to  show  that,  when 
Reese  Gatllff  shot  Earl  Bee  Guthrey  with  a 
shotgun,  Eari  Bee  Outhrey  was  about  to 
strike  William  GatlitC,  his  brother,  on  the 
head  with  the  sharp  part  of  a  hatchet.  Wil- 
liam Gatllff  then  being  In  a  personal  ren- 
counter with  P.  H.  Guthrey,  the  father  of 
Earl  Bee  Guthrey.  The  court  Instructed  12ie 
jury  that  If  Earl  Bee  Guthrey  was  about  to 


Btxifce  wmiam  OaUlff  with  a  batcbel,  and 
Beeee  OatlUT  honestly  believed  that  Bee 
Guthrey  would  kill  WlUIam  Gatliff  unless  he 
(Reese  Gatliff)  shot  Earl  Bee  Outhrey,  then 
Reese  Gatliff  would  be  Justified  In  his  act 
This  instruction  was  properly  given,  and  it 
was  unnecessary  for  the  court  to  Instruct  the 
Jury  as  to  what  the  duty  of  Reese  Gatliff  waa 
as  to  the  defense  of  WlUlam  Gatllff.  Reese 
Gatllff  was  not  being  prosecuted  for  mis* 
prision  of  a  felouy  1^  falling  to  prev^t  a 
felonious  assault  upon  William  Gatliff.  He 
was  prosecuted  and  convicted  of  making  an 
Inexcusable  assault  ui>on  Earl  Bee  Guthrey. 
The  question  in  the  case  was  not  as  to  wheth- 
w  Reese  Gatliff  was  obliged  to  shoot  Earl 
Bee  Guthrey,  but  the  question  was  as  to 
whethtf  he  was  Justified  In  shootlog  him. 
It  was  a  question  of  excuse,  and  not  of  ob- 
llgatlcm;  and,  when  the  court  Instructed  as 
to  the  law  upon  the  alleged  justUlcatioo  of 
the  otherwise  admittedly  felonious  assault, 
this  was  all  that  was  necessary. 

The  court  waa  asked  to  give  sevoral  In- 
structloos  to  the  effect  that  If  the  Guthreys 
had  had  the  Gatllffs  Indicted  and  arrested 
before  the  commission  of  the  alleged  assault, 
for  the  purpose  of  compelling  them  to  sub- 
mit to  the  designs  of  the  Guthreys,  then  the 
Jury  might  take  this  Into  consideration  bt 
determining  who  brought  on  the  affray;  and 
also  to  the  effect  that  if  the  town  of  Payne 
CentOT,  where  the  offense  la  claimed  to  have 
been  committed,  had  been  platted,  under 
regulations  of  the  land  department.  Into 
streets  or  public  highways,  the  burden  of 
proof  that  the  bij^way  where  the  offense  Is 
claimed  by  the  defendants  to  have  been  com- 
mitted, and  which  it  is  claimed  the  Guthreys 
w^  obstructing,  had  been  vacated,  would 
be  upon  the  prosecution.  The  defendants 
also  excepted  to  the  giving  of  an  iostrnctlcnL 
that  the  Jury  should  consider  the  record  of 
conviction  of  certain  witnesses  of  misde- 
meanor, as  touching  upon  the  credibility  of 
the  wltnessea  The  evidence  in  the  case  la 
not  in  the  record,  and  there  Is  no  statement 
of  it  to  show  that  the  defendants  had  ever 
be^  arrested  by  the  Guthreys,  and  nothing 
to  show  that  Payne  Center  had  been  platted 
under  government  regulations  ae  otherwise; 
and  there  la  nothing  to  show  that  any  of  the 
defendants'  witnesses  had  been  convicted  of 
a  misdemeanor,  or  that  this  instruction  In 
any  way  affected  the  defendants;  and,  where 
the  evidence  is  not  in  the  record,  this  court 
will  not  review  &Tora  assigned  upon  the 
giving  or  refusal  to  give  instructloDS  baaed 
upon  the  parttcnlar  parts  ta  the  evidence  In 
the  case. 

There  waa  no  error  In  the  court's  refusing  to 
0ve  the  Instruction  asked  by  the  defendants 
defining  a  reasonable  doubt  The  court  in* 
stmcted  the  Jury  "that  a  reasonable  doubt 
as  used  In  these  Instructioos,  Is  such  a  dotiot 
in  the  mind  of  a  reasonable  man,  as  causes 
him  to  stop  and  hesitate  and  say,  'I  am  not 
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graver  and  more  Important  affairs  of  life. 
It  is  not  a  mere  possibility  of  the  innocence 
of  the  defendants;  but  if  the  Jury,  from  a 
careful  consideration  of  all  the  evidence  and 
facts  and  circumstances  in  proof  In  the  case, 
can  say  that  they  have  an  abiding  convic- 
tion of  the  truth  of  the  charge  made  In  the 
Indictment,  then  they  are  satisfied  beyond  a 
reasonable  doubt,  and  should  find  the  de- 
fendants guilty."  This  Tvas  a  proper  state- 
ment to  the  jury  of  what  the  law  means  by 
a  reasonable  doubt  Sack.  Instruct  Juries, 
715.  And  it  was  imnecessary  for  the  court 
to  give  the  Instruction  asked  by  the  defend- 
ants, although  the  instruction  asked  by  them 
on  this  question  was  substantially  the  same 
as  fliat  given  by  the  court;  and  it  would  have 
been  unnecessary  repetition,  in  no  way  assist- 
ing the  Jury  to  have  given  it  A  court  may 
properly  refuse  a  special  charge  asked  when 
It  is  embodied  in  Its  own  instructions.  Mor- 
row T.  State  (Tex  Cr.  App.)  26  S.  W.  395. 

The  court  properly  Instructed  the  Jury  that 
they  were  the  sole  Judges  of  tlie  facts  la  the 
case,  and  of  the  credibility  Of  the  witnesses, 
and  of  the  weight  to  be  given  to  the  testi- 
mony of  any  of  the  witnesses;  that,  in  de- 
termining the  credibility  of  any  witness  and 
the  weight  to  be  given  to  the  testimony  of 
such  witness,  the  jury  should  consider  the 
interest  of  such  witness  In  the  event  of  the 
suit,  his  or  her  prejudice  or  111  feeling,  his 
or  her  deportment  or  manuOT  on  th^  witness 
stand,  and  all  other  facts  and  circnmstances 
in  proof  in  the  case  touching  the  credibility 
of  the  witness;  and  that,  in  determining  the 
credence  and  weight  to  be  given  to  the  testi- 
mony of  the  defendants,  the  jury  should  con- 
sider tlie  fact  that  tUey  were  the  defendants, 
and  the  interest  which  they  had  In  the  event 
of  the  suit,  with  all  other  facts  and  circum- 
stances In  proof  In  the  case  touching  their 
credibility,  and  then  give  their  testimony 
such  credence  and  weight  as  the  Jury  shall 
think  It  deserves.  It  is  not  improper  for  the 
court  to  instruct  the  jury  that  the  testimony 
of  the  defendant  in  a  criminal  case  is  to  be 
weighed  by  the  same  rules  that  govern  the 
testimony  of  other  witnesses,  and  the  de- 
fendant is  always  an  Interested  party,  and 
the  interest  which  a  witness  has  may  always 
bo  taken  into  consideration  in  determining 
the  weight  to  be  given  to  such  testimony. 

There  is  absolutely  nothing  In  the  defend- 
ants' objection  to  the  thirteenth  InstnicUon 
given  by  the  court.  It  was  to  the  effeot  that 
if  Earl  B.  Guthrey  was  about  to  strike  Wil- 
liam Gatliff  on  the  head  with  a  hatchet  la 
such  a  way  as  to  eudangor  his  life,  as  was 
claimed  by  the  defendants  In  their  Justifica- 
tion, and  the  dofentlant  Reese  GatUff  "hon- 
estly believed  that  his  brother,  William  Gat- 
liff, would  lose  his  life  or  receive  great  bod- 
ily Injury  from  the  assault  of  the  said  Earl 
Be©  Guthrey  with  such  Uiitcliet.  and  then 
and  there  shot  tJie  said  Earl  Bee  Guthrey 
for  the  purpose  of  saving  the  life  of  William 
Gatuce,  or  to  previjnt  bis  receiving  great 


bodily  injury,  in  such  case  the  shooting  was 
Jtistiflable,  and  the  defendants  would  not  be 
guilty  of  the  crime  charged  in  the  Indict- 
ment." There  is  nothing  In  this  instruction 
of  which  the  defendant  Reese  Gatliff  could 
complain.  It  extended  the  right  of  self-de- 
fense which  a  [>erson  had  at  cwnmon  law  to 
defend  with  force  an  assault  upon  bis  mas- 
ter, servant,  parent  child,  husband,  or  wife, 
and  was  in  favor  of  the  defendants  upon  a 
question  about  which  there  Is  some  dispute,— 
as  to  whether  the  right  of  self-defense  of  a 
member  of  one's  own  family  extends  to  the 
defense  of  a  brother.  The  situation  must 
have  been  such.  In  any  event,  as  to  lead  de- 
<fendant  Reese  Oatllff  to  honestly  believe 
that  bis  brother  would  suffer  great  injury 
unless  he  disabled  or  killed  his  brother's  as- 
sailant before  Reese  Gatliff  wotdd  be  juatl- 
flod  In  shooting. 

The  defendants  were  Indicted,  charged 
with  an  assault  with  Intent  to  kill,  und^ 
section  2125  of  the  Statutes  of  Oklaboma  of 
1890,  and  the  defendant  Reese  Gatliff  was 
convicted  of  an  assault  with  Intent  to  do 
bodily  harm,  and  without  Justifiable  or  ex- 
cusal)le  cause,  under  section  2155  of  the  same 
statute.  The  defendants  assign  error  in  the 
court's  instructing  the  Jury  that  the  latter  of 
these  offenses  Is  a  lesser  one  than,  and  In- 
cluded within,  that  of  the  former.  The  means 
prescribed  In  these  two  sections  by  which 
the  offense  may  be  committed  are  in  sub- 
stance Identical,  and  the  material  differ«ice 
lies  only  In  the  difference  of  Intent  In  the 
one  the  assault  is  with  Intent  to  kill;  In  tlie 
other  It  Is  with  Intent  to  do  bodily  harm. 
The  offenses  are  both  of  the  same  charact^, 
the  assault  with  intent  to  do  bodily  harm  be- 
ing embraced  within  and  lesser  than  that  of 
assault  with  Intent  to  kill.  An  assault  with 
intent  to  kill  necessarily  includes  an  assault 
with  Intent  to  do  bodily  harm,  for  a  person 
cannot  be  killed  without  bodily  harm  being 
done.  Section  5GS3  of  the  Statutes  of  ISiH) 
provides:  "The  Jury  may  find  the  defendant 
guilty  of  any  offense,  the  commission  of 
which  is  necessarily  Included  in  that  with 
which  he  is  charged  in  the  indictment,  or  of 
an  attempt  to  commit  the  offense."  The  of- 
fense of  an  assault,  without  Jnstlliable  or  ex- 
cusable cause,  with  intent  to  do  bodily  harm, 
being  included  within  the  charge  of  an  as- 
sault with  intent  to  kill,  the  Jury  were  at  lib- 
erty to  find  the  defendant  guilty  of  either  of 
the  ofFcuses  charged,  as  the  evidence  would 
Justify.  State  T.  Burwell,  34  Kan.  312,  8 
Pac.  470. 

Objection  Is  made  to  the  Instructions  be- 
cause the  court  did  not  instruct  the  Jury  that 
they  might  find  the  defendants  guilty  of  an 
offense  as  low  as  that  of  a  simple  assault 
While  it  Is  true  that  a  defendant  may  be  in- 
dicted for  murdH-,  and  found  guilty  of  an  as- 
sault and  battery  (State  v.  O'Kane,  23  Kan. 
244),  yet  It  Is  unnecessary,  undM  an  Indict- 
ment for  murder  or  for  an  assault  \i1th  in- 
tent to  kill,  that      j^J^afeojiJ^^i)g5,rt  the 
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fury  that  th«  defendant  maj  be  fbonfl  gnlltt 
of  an  BBsanlt  and  battery,  mach  lem  at  sim- 
ple assault  If  the  eyidunce  tended  to  sboir 
that  the  defendant  was  guilty  of  an  assault 
with  intent  to  klU,  of  an  assault  with  In- 
tent to  do  bodily  harm,  or  was  Innocent,  as 
we  most  presume.  In  the  absence  of  the  evi- 
dence and  on  the  record  before  us,  that  It 
did,  It  would  be  Improper  for  the  court  to  In- 
struct the  Jury  that  the  defendant  might  be 
found  guilty  of  some  lesser  ofifense,  and  one 
of  which  the  erldence  did  not  tend  to  proT* 
Urn  follty.  State  r.  Mlze,  36  Kan.  187,  IS 
Pac.  1;  State  v,  Mowry,  37  Kan.  330, 15  Pac. 
282.  It  Is  unnecessary  for  the  court  to  slTe 
an  Instruction  ttiat  the  defendant  may  be 
fbund  guilty  of  a  lower  offense  where  the 
evidence  tends  to  prove  only  the  greater. 
Stelner  r.  State  (Tex.  Cr.  App.)  26  S.  W.  214. 

Defendants  asked  a  new  trial  in  the  court 
b^w,  on  the  ground  of  improper  language 
used  by  the  comty  attorney  in  the  closing 
argument  to  the  Jury.  Tbe  Improper  lan- 
guage dalmed  to  have  been  used  by  the 
county  «ttom^  was:  "It  was  stated  on  the 
Htreeta  that  some  members  of  the  Jnry  were 
not  honest  men.  bnt  he  [the  conn^  atttKtiey] 
thought  otherwise,  and  believed  evoy  mem- 
ber of  the  Inry  to  be  an  honest  man;"  and 
"they  are  <^ertng  to  bet  on  the  streets  that 
this  Jury  wlU  hang,  but  I  believe  you  will 
all  be  fair  and  candid,  and  bring  In  «  verdict 
in  a  vwy  abort  time."  The  coonty  Attorney 
denies  the  use  of  this  language  as  stated  in 
tbe  affidavits,  but  admits  part  of  the  state- 
ments In  a  modified  form.  While  It  was  fut 
of  place  and  Improper  In  the  argument  to 
main  any  such  statements,  and  did  not  com- 
port with  the  proper  province  of  the  prose- 
cuting attorney  In  arguing  the  case  to  the 
jury,  yet  there  la  nothing  in  the  language 
which  would  neceasarily  prejudice  the  Jury 
against  tbe  defendants;  and,  as  the  oonrt 
properly  advised  the  Jury  to  disregard,  these 
Improper  statementa,  we  cuoot  perceive 
how  any  injury  resulted  to  the  defendants, 
and  U  was  not  etroneous  for  the  court  to  re- 
fuse a  new  trial  on  tbls  account  State  t. 
UcOooI.  34  Kan.  617,  9  Pac.  745;  Sbular  r. 
State,  105  Ind.  289^  4  N.  IQ.  870. 

The  defendants  also  moved  for  a  new  trial 
en  the  ground  that  one  of  the  Jurors  was  al- 
lowed to  separate  a  short  distance  from  tbe 
other  members  of  the  jury  at  one  time,  while 
they  were,  lata  In  the  evening,  being  tol^eu 
to  supper.  It  is  claimed  in  the  alfldavlta  «f 
tbe  defendants  that  oae  of  the  jurors  did 
separate,  and  was  seen  talking  to  an  outside 
peEsou,  some  40  feet  away  teom  tbe  body  of 
Jurymen.  The  name  of  the  particular  Jury- 
man who  thus  separated,  or  of  tbe  person 
with  whom  he  talked,  is  not  given  by  any  of 
the  aflldaviis  presented  on  behalf  of  the  de- 
fendants; and  all  of  the  four  bailUTs  who 
wore  placed  la  duurge  at  the  Jury,  and  the 
osily  balllfEs  who  had  the  Jury  in  charge, 
awore  that  at  no  time  during  the  trial  of  tbe 
casa  was  anj*  oae  «£  tbe  Jurymen  pannltted 
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ta  separate  from  his  fellows;  and,  the  trial 
oourt  having  found  against  tbe  d^Cendanti^ 
we  will  not  disturb  Its  finding. 

Finding  no  orw  In  the  record,  the  judg- 
ment of  the  court  below  Is  afflrined.  Ail  oi 
tbe  Justices  concurring. 


(S  OkL  4H) 
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3.  Where  eirors  ace  assigned  in  the  petltiou 
In  erro^  but  are  not  mentumed  in  tbe  argnmuit 
or  brief  of  ooauMl,  and  are  not  relted  npoB  la 
the  argument  or  brief  tor  the  reversal  of  the 
Judsmeot  complained  of,  th«r  will  be  deemed 
waived  and  abandoned,  and  will  not  be  regard^ 
ed  by  the  supreme  court. 

2.  A  genera]  flnding  includes  a  flndlnr  ot 
all  the  necessary  facts  to  conadtate  the  daln 
of  tbe  par^  in  whose  behalf  the  decree  Is  ren- 
dered. 

8.  Where  tbe  pleadings  npon  whteh  the 
cause  was  tried  in  the  court  belmr  are  not 
bronebt  up  with,  and  made  a  part  of,  the  re» 
ord,  we  must  presume  that  the  issues  were  BUih 
as  upon  which  the  court  oonid  render  the  Judg- 
meot  which  It  did. 

4.  Under  the  dlveroe  law  of  this  territofy 
adopted  by  the  letitlatars  in  1890,  the  coort. 
In  rendering  a  decree  for  alimony,  having  the 
parties  and  the  property  before  tbe  coart^  might 
-render  a  decree  grantniff  the  iriaintiff  allnuny, 
and  adjndsiog  that  the  sanM  oe  a  prior  lien  to 
that  of  a  chattel  mortgage  i^ven  oy  the  hus- 
band to  one  of  tbe  defendants  before  the  cour^ 
npon  the  personal  property  of  tlie  hDsband,  la 
fraad  of  the  rights  of  the  wifsk 

(Syllabus  by  tlu  Goort) 

Appeal  from  district  cuurt,  Paynv  vottnijri 
before  Justice  E^unk  Dale. 

Action  by  Nellie  GaideuMre  agalmft  Olytfs 
Oardenblre  and  Jacob  Oardentalre  (br  a  dt 
Torce  firom  Olyde  Oardentaite  and  aumony, 
and  to  dedare  tbe  Judgment  fi>r  allmonj  » 
Hen  on  all  of  d^endnnt  tUfWk  pensouul 
property,  superior  to  the  lieu  of  a  mortgagu 
by  such  defendant  to  defendant  Jacob  OMts 
denhlra  There  were  decrees  tot  ^intSB, 
and  defendants  appeal.  AiBnneA. 

Neal  &  Clark  and  a  R.  Buckner,  tor  ap> 
pellonta    K.  A.  Lowrey,  for  appellee. 

BIBBBB,  J.  Tbe  plaintiffs  In  error  bring 
tbls  cause  here  on  appeal  from  tbe  Judg- 
.-meut  of  the  district  court  of  Payne  county, 
in  which  two  decrees  were  entered  against 
these  plaiDtifTs  in  error  (defendants  below), 
one  granting  Nellie  Oardenhlre,  the  defend- 
ant in  error,  a  divorce  from  Clyde  Garden* 
hire,  one  of  the  plaintiffs  in  error,  and  the 
other  granting  $oOO  permanent  alimony  to 
the  plaintiff  below,  Nellie  Oardenhlre,  and 
$500  to  be  held  In  trust  for  her  minor  child, 
of  which  she  was  given  the  custody.  Judg- 
ment was  also  rendered  against  the  defend- 
ant Jacob  Oardenbire  declaring  that  tbe  de- 
cree for  alimony  was  a  prior  lien  upon  all  of 
Clyde  Gardenhlre's  personal  property,  Indud- 


the  defendant  below;  7acob  Oardeiibir&  iuk 
order  for  temporary  alimony,  aa  shown  by 
the  record,  was  entered  on  May  5, 1103.  On 
August  31,  1893,  a  de^ee  of  divorce  waa 
granted  Ndlte  Gardenhire  from  Qyde  Gar^ 
denhire,  and  the  cause  continued  until.  No- 
vember, 1803,  for  further  trial  upon  the 
question  of  alimony,  at  which  time  the  judg- 
ment for  alimony  was  rendered,  and  the  de- 
cree entered  against  tx>tli  of  the  jdaintlffs  In 
error. 

.  No  part  of  the  pleadings  In  the  district 
4!oiirt  or  of  the  evidence  ottexed.  upon  the 
nial  is  brought  to  this  court  with  the  peti- 
tion In  error.  The  only  parts  of  the  record 
In  the  case  which  are  brought  to  this  court 
«re  the  several  decrees  for  tempcnrary  ali- 
mony, tor  divorce,  and  for  permanent  ali- 
mony. The  plaintiffs  in  error,  in  their 
pleadings  here,  assign  sevoal  errors  as 
grounds  for  the  reversal  ot  the  judgments  of 
the  district  court,  hut  in  their  brief  but  one 
.ground  is  relied  upon  for  a -reversal  In  this 
cause;  and  where  errors  are  assigned  for  re- 
versal of  a  decree  of  the  lower  court,  but  are 
not  noUced  in  argument  or  relied  upon  In  the 
brief  of  counsel,  they  will  not  be  regarded  or 
referred  to  by  this  court  in  determining  the 
cause,  and  win  be  considered  as  waived  and 
abandoned.  Wilson  v.  Fuller,  9  Kan.  176. 
The  only  ground  relied  upon  by  plaintiffs  In 
error  In  their  brief  for  a  reversal  of  the  judg- 
ment of  the  court  below  is  found  in  the  fol- 
lowing language  In  their  brief:  "The  court 
decrees  a  prior  lien  on  property  under  mort- 
gage from  Clyde  Gardenhire  to  Jacob  Gar- 
denhire. The  oourt  declared  It  should  be  a 
prior  lien  on  the  property  covered  by  the 
.mortgage,  without  canceling  tbe  mortgage  or 
.finding  that  it  was  a  fraudulent  mortgage. 
Liens  arise  by  operation  of  law.  The  court 
can  only  declare  the  law.  If  the  law  gives 
no  lien,  the  court  caunoL"  As  we  take  It, 
there  are  two  propositions  of  law  suggested 
in  this  singly  connected  statement:  First, 
that  the  findings  of  the  court  are  not  euffi- 
cient  to  warrant  the  Judgment  ttiat  the  de- 
cree for  alimony  granted  Nellie  Gardenhire 
should  be  a  prior  lien  to  that  of  the  chattel 
mortgage  on  certain  property  of  the  defend- 
ant Clyde  Gardenhire,  in  favor  of  the  de- 
fendant Jacob  Gardenhire;  second,  that,  un- 
der the  law,  in  no  phase  which  this  case 
could  have  assumed  could  the  court  render 
such  a  decree  granting  to  Nellie  Gardenhire 
a  priority  of  Hen  on  the  property  of  Clyde 
Gardenhire.  Both  of  these  positions  are  un- 
tenable. The  Journal  entry  of  the  court,  and 
which,  oa  we  have  shown,  is  the  only  part  of 
the  record  brought  here  and  relied  upon,  con- 
tains the  following,  among  other  matters: 
•  "Now,  to  wit,  on  tills  Ist  day  of  Decem- 
ber, 18.03,  this  cause  came  on  to  be  heard  on 

■  the  application  of  plaintiff  for  alimony,  and 
to  set  aside  the  chiittel  mortgage  given  by 
Clyde  Gardenhire  to  Jacob  Gardenhire  for 

■  tlie  sum  of  *1,(KI0.  The  plaintiff  appeared 
-by  htf -"attorneys,- iind  the  ^ourt,  hashing 


heard  the  evldao^  and  being  fully  advised 

la  tbe  premises,  Qnda  for  the  plalntlfft  al- 
lows her  the  sum  ctf  9500  aa  alimony,  •  •  • 
and  this  Judgmmt  is  made  a  first  and  prior 

lien  on  all  Clyde  Gardenhire's  personal  prop- 
tfty,  Including  the  property  mortgaged  to 
Jacob  Gordenhlrfc"  These  findings  and  this 
decree  are  the  material  parts  of  the  journal 
entry  from  which  the  question  presented 
must  be  decided.  The  findings  are  a  general 
finding  In  favor  of  the  plaintiff  below,  and 
against  the  defendants;  and  it  was  not  nec- 
essary that  the  court  should  have  made  any 
special  findings  of  fact  In  the  case,  unless 
the  same  were  aslced  tfx  by  tbe  defendants, 
and,  It  not  being  shown  that  any  request 
was  made,  the  presunqitlon  la  that  It  was 
not  If  It  waa  necessary  that  the  court 
should  have  determined  that  the  chattel 
mortgage  given  by  Clyde  Gardenhire  to  Ja- 
cob Gardenhire  up<Ht  CSyde  Gardenhire's  pet^ 
aonal  prcqperty  was  fraudulent  as  to  the 
claim  for  allm<my  of  Nellie  Gardenhire,  then 
such  finding  Is  included  within  the  general 
findings  ot  the  court.  A  general  finding  is 
a  suffldoit  finding  as  to  all  tbe  necessary 
facta  to  entitle  the  party  to  the  decree  giren. 
Blxby  V.  Bailey,  11  Kan.  350. 

W6  State  the  second  question  as  we  do 
above  because  the  presumptions  of  law  are 
all  in  favor  of  the  correctness  of  the  judg- 
ment of  the  court  Iielow;  and  if  a  decree  is 
rendered,  and  the  pleadings  in  tbe  case  are 
not  brought  to  this  court  ^th  the  record,  the 
presumption  Is  that  the  pleadings  and  Issues 
were  such  as  would  fully  justify  the  de- 
termination of  the  court,  so  far  as  the  plead- 
ings and  issues  could  do  so.  Bnecher  T. 
Casteen.  41  Kan.  141,  21  Pac.  112.  And.  as 
the  evidence  has  not  been  brought  with  the 
rectnrd  to  this  court,  we  also  assume  that  the 
judgment  was  fully  supported  by  the  evi- 
dence In  the  case,  leaving  the  only  question 
one  of  law,— as  to  whether  or  not  such  a 
Judgment  could,  in  any  reasonable  phase 
which  the  pleadings,  issues,  and  evidmce 
could  hare  assumed,  have  been  rendered. 
This  action,  for  divorce  and  far  alimony, 
must  (M'lglnally  have  been  Iwought  under  the 
Code  of  Qvil  Procedure  of  1890.  adopted  for 
this  territory,  and  which  remained  in  force 
until  August  14,  1893,  because  the  record 
shows  an  order  tor  allmmiy  in  the  case  on 
May  5,  1893.  Section  19  (general  section 
4978)  of  artlde  31  of  chaptcHT  70  of  the  Code 
of  Civil  Procedure  of  1800  provides:  "Sec 
19.  The  court  shall  make  such  decree  for 
alimony  In  all  cases  contemplated  by  this 
act,  as  the  circumstances  of  the  case  shall 
rendw  just  and  {H-oper;  and  such  decree  for 
alimony  heretofore  made  or  hereinafter 
made,  shall  be  valid  against  the  husband, 
whether  asked  for  In  the  petition  or  given  by 
the  judge  on  default."  This  section  vests  a 
very  cortipreheuslve  equitable  power  in  the 
coiu't.  It  Hlmll  make  such  decree  for  alimony 
as  the  circumstances  of  the  case,  as  shown  to 
'  the  court  by  the  evldenoe  on.tbe.triaJL  render 
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ixiat  and  prop^.  BectMn  16  <a  tbe  same- 
artlcle  and  chapter  proTides:  "Sec  10. 
Pending  a  petition  for  divorce,  tbe  covtrt  ox 
the  Judge  thereof  In  Tacatlon,  shall  make  and 
by  attachment  enforce  snch  orders  for  tbe 
diflpoBltlon  of  Uw  persons,  property  and  chil- 
dren of  the  parties  as  may  be  deemed  right 
and  pr(q;>er.  *  *  *"  And  as  tbe  jonmat  1 
entry  shows  that,  whoi  tbe  Judgment  com- 
plained of  was  rendered,  both  Clyde  Oar- 
denhlre  and  Jacob  Oardenhtre  were  before 
the  conrt  as  defendants,  and  were  represent- 
ed by  connsel,  and  that  a  certain  chattel 
mortgage  given  by  CTyde  Gardenhlre  to 
Jacob  Gardenhlre,  for  the  sum  of  $1,000,  on 
tbe  property  of  Clyde  Gardenhlre,  was  under 
consideration  and  before  the  court  for  de- 
temdnatloii,  and  as  the  presnmptlona  are  all 
In  favor  of  tbe  action  of  tbe  court,  we  must 
{HTesuma  now  that  sudit  a'  state  of  affairs  con- 
eemlng  the  property  of  Clyde  Gardenhlre 
was  Inrought  to  the  attrition  of  the  conrt 
fls  required  it,  at  or  prion*  to  tbe  determina- 
tion of  the  cause,  to  make  an  order,  under 
section  16,  referred  to,  concemtng  the  dispo-' 

-sltlon  of  the  property  of  Clyde  Gardenhlre, 
and  to  prevent  his  Improperly  or  fraudulently; 
disposing  of  his  personal  property,  to  the 
prejudice  of  the  plalntifiF  In  that  action;  and 
when  tbe  parties  were  all  before  the  court, 
and  tbe  comrt  liad  Jurisdiction  of  tbe  persons 
and  of  this  property  by  proper  proceeding, 
as  we  must  now  presnme,  It  #as  manifestly 
proper'  by  tbe  decree.  In  dtspoetng  of  tbe 
property  then  In  lltlgatton  and  of  tbe  Inter-' 
«sts  of  the  parties  before  the  oonrt,  to  de- 
termine the  priority  in  which  claims  agaltist 
his  (Clyde  Gardeiblre'fl)  property  should  be 
paid.  The  statute  referred  to  gives  tbe  court 
power  to  enforce,  and  of  course  to  first  matoe, 
snch  order  for  the  disposition  of  tbe  prop- 
erty of  the  parties  ais  may  be  deemed  right 
and  prop«r.  If  the  conrt  had  power,'  pend- 
ing the  case,  to  make  an  oeAer  as  to  the  dis- 
position of  the  property,  would  it  not  then, 
In  tbe  exercise  of  the  pow«r  given  It  to  make 
such  decree  ag  the  drcnmstances  of  tbe 
•case  seemed  l:o  warrant,  have  the  power  and 
the  right,  and  would  it  not  be  tbe  duty  of 
the  court,  to  adjudge,  when  all  parties  were 
before  It,  as  to  whether  a  certain  lien  upon 
property  should  be  prior  or  subsequent  to 
that  of  the  decree  for  alimony?  If  the  court 
night  make  a  complete  disposition  of  the 
property  of  the  parties,  might  It  not  make  a 
partial  disposition  by  way  of  decloriog  pri- 
ority of  claims  against  the  property?  The 
greater  certainly  includes  the  lesser.  A  lieu 
against  property  is  less  than  the  entire  own- 
ership, and  the  right  to  declare  a  lien  Is  less 
than  the  entire  disposition.  If  tbe  right  uuf 
der  such  statutes  as  ours  then  In  force  to 
prevent  the  disposition  by  a  husband  in  a 
divorce  suit  of  his  property  by  a  fraudulent 
mortgage  is  denied,  then  the  statute  may  be 
evaded,  and  its  pr^yrisions  entirely  nulUfled, 
by  maklnK  snch  a  fraudulMit  disposition  of 

-property  u-'we  pteamne  from  tbe  lateral  , 


findings  ot  fact  In  favcff  of-  tbe  plaintiff  be- 
low the  court  found  in  this  case.  The  plead- 
ings not  b^ng  brought  before  us  by  the 
plaintiffs  tn  error,  we  presume  the  allega- 
tions tber^n  were  sufficient  to  warrant  the 
court  tai  ezwdslng  the  equitable  authority 
and  power  as  Is  Indicated  by  tbe  Judgment 
were  exercised;  and  If  such  facts  were 
sliown  to  the  court  as  warranted  It,  as  we 
presume  they  were,  in  reajching  out  Its  pro- 
tecting hand  to  restrain  the  fraudulent  dis- 
position of  this  pri^erty,  then  it  would  be 
tbe  duty  of  tbe  court,  In  making  the  final 
dlspositioo  of  tbe  cause,  not  to  simply  dis- 
miss the  plaintiff  with  a  decree  for  alimony, 
and  to  let  tbe  property  .go  from  tbe  custody 
of  tiie  court  into  the  hands  of  the  party  who 
had  shown  an  interest  in  defeating  the  plain- 
tiffs claim,  but  to  make  such  a  decree  con- 
cerning the.propwty  then  before  tbe  court  as 
woaM  gire  to  the  plaintiff  tbe  relief  wlilch 
the  court  Intended;  and  In  doing  this  tbe 
court  certainly  might  very  properly  order 
that  the  decree  for  allmooy^  be  paid  before 
the  property  should  again  go  back  Into  tiie 
hands  of  one  or  both  of  the  defmdants,  who 
might  be,  and  no  doubt  were,  Interested  In 
defeating  tbe  plaintifTs  claim  for  alimony. 

In  the  case  of  Bosenbark  .v.  Bnsenbark.  33 
Kan.  572,  7  Pac.  246,  under  the  divorce  law 
In  force  In  this  territory  since  August  14. 
1888,  and  which  seems  to  give  no  greats 
power  to  tbe  court  to  see  that  right  and  Jus- 
tice Is  done  parties  than  the  statate  ot  1B90. 
under  which  this  actlMi  was  brought;  tbe 
plaintiff  there  brought  an  action  for  divorce 
Against  ber  hndtand,  and  Joined  in  the  same 
uctimi  numerous  other  defendants.  Tbe  pe- 
titlcm  BdEsd  for  a  divorce  and  for  alimony, 
and  also  asked,  among  other  things,  that 
c^ain  Judgments  granted  the  son  and 
dau^tor  of  the  d^endant  be  fa^d  fraudulent, 
and  that  a  stfle  of  real  estate  of  tbe  husband, 
under  executions  issued  np<ni  sold  perstmnl 
Judgments,  be  enji^ned.  The  parties  to  the 
divorce  proceeding  were  held  to  be  in  equal 
wr<Hig,  but  the  court,  in  rendering  Judgment, 
decreed  that  each  of  the  parties  be  allowed 
Jointly  to  hare  possession  and  occupancy  of 
certain  of  tbe  real  estate,  and  that  the  plain- 
tiff have  tbe  Issnes,  rents,  and  profits  of  a 
part  of  the  land.  It  waa  claimed  in  the  su- 
preme court  that  this  Judgment  was  errone- 
ous; and  the  court  held  that  under  the  stat- 
ute the  Judgment  was  proper,  and  In  passing 
on  tbe.  case,  amoQg  other  things,  said:  "If  tiie 
power  existed  in  the  trial  court  to  make 
any  dtspositon  ot  any  part  of  the  prc^rty  of 
the  huslmnd  for  the  benefit  of  tbe  wife,  the 
order  of  the  court  was  Just  and  reasonable.'' 
We  thlok  the  same  of  the  case  at  bar.  The 
court  being  vested  with  tbe  authority  to  dc- 
cree  alimony  in  favor  of  the  wife,  and  having 
all  the  parties  and  these,  transactions  before 
It,  it  also  bad  the  right  to  make  such  further 
order  and  decree  upon  tbe  issues  then  before 
Hie  court  as  would  give  effect  to  tbe  decree 
rendered,  and  not  pe^t  parttee.^^  fcandu- 
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tent  condnct  and  transactiraiB,  to  render  a  dA- 
cree  futile.  Com-ta  of  equity  do  not  alt  to  do 
useless  things,  and  render  decrees  fb&t  will 
be  no  relief  to  the  parties  complaining;  and 
where  all  the  matters  are  before  the  court,  as 
we  presume  they  were  in  ttila  case,  the  court 
had  the  power  to  render  such  proper  decree, 
under  a  law  audi  as  the  court  was  then  ad- 
ministering, a»  would  do  ample  ri^t  and 
Juatioe.  An  authority  squarely  In  point  in 
this  case  la  that  of  Damon  t.  Damon,  28  Wis. 
510,  In  which  the  oourt  says:  "The  remaining 
question  is  whether  the  complaint  states  a 
cause  of  action  against  the  appellant;  or, 
stated  In  another  form,  the  question  Is  wbetb- 
er,  in  an  action  by  a  wife  for  a  diyocce  and 
for  alimony,  It  la  competent  to  join  as  a  de- 
fendant therein  a  party  who  knowingly  and 
without  consideration  took  a  conveyance  of 
the  husband's  property  before  the  action  was 
commenced,  but  after  the  cause  of  action  ac- 
crued, for  the  fraudulent  purpose  of  defeating 
a  recovery  of  alimony  in  such  action.  We 
are  of  the  opinion  that  this  question  must  be 
resolved  Id  the  affirmative.  We  do  not  p^ 
celve  how  in  such  cases  the  court  can  folly 
adjudicate  upon  and  enforce  the  rights  of  the 
wife  to  alimony,  or  to  a  portion  of  her  hus- 
band's estate,  If  ahe  prevails  in  the  action, 
unless  the  court  has  power  to  bring  before  it 
as  a  party  any  person  who  has  taken  a  con- 
veyance from  the  husband  of  the  very  prop- 
erty In  question,  for  the  purpose  of  defraud- 
ing the  wife  of  her  rights.  How  else  can  the 
court  compel  him  to  surrender  the  property 
thus  fraudulentiy  acquired  ?  Tbe  learned 
counsel  for  tbe  appellant  argues,  and  with 
much  plausibility,  that  the  wife  must  wait 
until  she  obtains  her  decree  of  divorce  and 
for  alimony,  and  then  she  may  bring  into 
court  the  fraudulent  grantee  of  the  property 
out  of  which  her  alimony  is  to  be  collected, 
and  compel  him  to  disgorge.  But  why  delay 
until  he  has  an  opportunity  to  dispose  of  the 
property  and  leave  the  country?  It  is  urged 
that  tbe  power  of  the  court  In  these  divorce 
cases  Is  limited;  that  It  cannot  exercise  fnll 
equity  powers,  but  only  such  as  are  conferred 
by  the  statute;  and,  Inasmuch  as  the  statute 
does  not  expressly  provide  that  tlilnl  parties 
limy  be  made  defendants  in  divorce  suits, 
Ttint,  therefore,  no  person  can  be  made  a  de- 
fendant in  those  actions  other  than  a  party  to 
the  m:irringe  contract  We  do  not  so  mider- 
stand  the  statute.  We  think  that  when  the 
court  is  empowered  to  award  alimony  to  tbe 
n-Ife  out  of  the  husband's  estate;  to  adjudge 
to  her  property,  or  the  value  of  It,  that  came 
to  her  husband  by  reason  of  their  marriage; 
to  sequeetCT-  his  personal  estate,  and  tbe  rents 
and  profits  of  his  real  estate,  to  enforce  com- 
pllance  with  its  Judgment;  and  to  divide  and 
distribute  the  whole  estate  between  the  par- 
ties,—that  the  power  to  bring  before  it,  as 
a  party  defendant  in  tbe  same  action,  any 
person  who  Is  attempting  fraudulentiy  to 
keep  the  estate,  over  which  the  court  has 
such  absolute  oontroi,  away  from  the  Juris- 


diction of  the  oourt,  and  oat  of  the  readi  of 
its  judgment,  miiBt  necessarily  foUow."  It 
Is  true  that  in  this  case,  as  in  the  case  of 
Busenbark  Basaibaik,  the  property  afTect- 
ed  by  the  decree  waa  real  estate;  but  if  the 
court  has  authority  to  take  charge  at  the  real 
estate  of  &  party,  to  bring  before  the  court 
fraodnleot  transferees  of  the  same,  and  make 
a  decree  for  alimony  prtw  and  superior  to  the 
claims  in  tbe  land  of  fraudulent  tranaferees, 
certainly  there  can  be  no  reason  why  the 
court  might  not  also  (tetmnme  that  a  decree 
for  alimony  should  have  precedence  as 
against  the  rights  ot  a  finudulent  mortgagee 
of  personal  property.  There  is  no  aeaeoa 
why  the  court  should  have  power  to  moke 
such  decree  when  the  propmy  Is  real  estate, 
and  not  have  power  to  make  a  like  decree 
when  the  property  Is  personal  property.  It 
is  not  the  kind  of  property  tiiat  gives  the 
court  Jurisdiction  to  make  the  decree,  bat  tbe 
facts  and  circumstances,  as  they  should  be  ad- 
ministered upon  well-defined  principles  of 
law  and  equity.  Tbe  statute  of  Wisconsin 
on  the  subject  of  divorce,  under  which  the 
court  made  tbls  dedsitm  In  the  case  of  Damon 
T.  Damon,  is  not  quoted;  bat.  while,  firom  the 
reference  made  In  the  decUlon  thereto, 
seems  to  have  been  more  specific  than  ours 
it  certainly  does  not  vest  a  broador  dlecre' 
tion  in  courts  of  egolty  than  that  of  sectkn 
10  of  artide  81  of  oar  Code,  referred  to. 
There  could  be  no  broader  atatnte  than  that 
which  gives  the  Court  the  power  to  make 
sQdL  a  decree  in  all  cases  "as  tbe  drcomstan- 
ces  of  the  case  ihall  render  just  and  proper." 
Many  other  dedslcms  to  the  same  effect  as 
this  might  be  cited  to  Aow  that  the  de<^lon 
of  the  court  Is  mn^ted  by  both  principle 
and  authority. 

Nor  was  It  necessary,  bi  deoredn«  that 
plaintiff's  jndgmoit  for  alimony  t>e  a  prior 
lien  to  tiiat  of  tha  chattel  mortgage  given  to 
Jacob  Gardenhlre  oa  tbe  pn^rty  of  Clyde 
Oardenhlre,  that  this  chattel  mortgage  should 
have  been  canceled.  The  decree  of  tbe  court 
was  not  that  this  pers<mBl  property  be  givoi 
to  NelUe  Gardenhlre,  bat  It  was  only  that 
site  have  a  Hen  thereon;  and,  when  this  Uen 
waa  satiafied,  of  coarse  any  other  Uen  given 
by  Clyde  Oardenhlre,  and  which  waa  ad- 
Judged  subsequent  to  tbe  decree  in  favor  of 
Nellie  Gardenhlre,  would  remain  In  full  force 
and  operation.  The  chattel  mortgage  may 
have  been  fraudulent  so  for  as  tbe  rights  or 
Nellie  Gardentilre  were  concerned,  and  yet  be 
entirely  valid  as  between  Clyde  Gardraihire 
and  Jacob  Gardenhlre.  There  ia  nothing  to 
show  tliat  any  party  to  this  case  asked  of  the 
court  tliat  the  chattel  mortgage  should  be  can- 
celed. In  any  event,  this  action  of  tbe  court 
would  not  be  a  matte"  of  which  Jacob  or 
Clyde  Gardwhire  could  complain,  as  against 
Nellie  Gardoiblre.  If  the  mortgage  should 
have  been  canceled,  which  we  do  not  believe 
is  true,  the  fact  that  a  less  Judgment  was 
asked  for  against  the  defoidants  than  that 
wUdi  wiui  MUially  lendered  would  not  cIt* 
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tbem  gronad  for  oompbiliit.  It  Is  011I7'  wben 
a  Jndement  Is  rei^«:«d  asalnst  a  party  which 
goes  beyoDd  what  the  law  warrants  that  he 
may  oomplaln  to  this  court  Findinf  no  er> 
ror,  the  Judgment  of  the  ^strict  eonrt  must 
be  affirmed.   AH  of  the  Jnstlcei  ooacnrriss. 

SALE,  a  J.,  not  slttlnf. 


(I  OU.  4im 

HURST  T.  SAWYEB. 

(Sopreme  Coart  of  Oklaboms.    Bept  T,  ISM.) 

Pludiho  — DnniHvoB  —  EnoxMmv  —  Obnsku. 
DxMiAi.  —  TlTU  ot  FuiSTm—  WuK  Sufti- 

GIBNT. 

1.  A  demnrrer  filed  to  a  pleadlBg  a«  an  en- 
tfretr.  when  the  pleadlog  contains  several  para- 
Krapfae,  mint  be  orermled,  If  there  Is  one  good 
paraKraph  in  the  ^eadloir. 

2.  In  an  action  of  ejectment  all  defrnsee, 
legal  and  equitable,  may  be  pcoren  in  erldence 
under  a  general  denial. 

3.  In  an  action  of  ejectment  the  plaintiff 
must  recover  on  the  etrengrth  of  his  own  title. 

4.  Action  of  ejectment  lies  to  recoyer  landa 
held  under  lease  for  a  term  of  years. 

6.  In  an  action  of  ejectment  the  plaintiff 
must  show  that  the  defMidaat  □nlawfnllT',  and 
witboat  rigbL  keeps  the  plaintiff  OQt  of  possee- 
■lon,  before  the  plaintiff  can  recorer  in  the  a> 
tion. 

6.  In  an  acHon  of  ^ectaent  the  plaintiff 
most  have  a  risht  to  the  posseuion  of  uie  land 
at  the  time  <n  the  conunencement  of  the  sty 
tion. 

(Syllabns  by  the  ConrtO 

Appeal  from  district  court,  Canadian  coun- 
ty; b^ore  Justice  John  H.  Borford. 

Actltm  of  ejectment  by  Hamlin  W.  Sawyer 
against  James  D.  Hurst  From  a  Judgment 
for  plaintiff,  dtifendaat  appeals.  Bewaed. 

Forrest  &  Gunn,  for  api;>ellant  DlUe  ft 
BnKxA  and  Blake  ft  Blake,  for  appellea 

■BIBRBB,  J.  Hamlin  W.  Sawyer,  the  ap- 
pellee, filed  his  complaint  In  ejectment  in  tbe 
district  court  of  Canadian  county  on  the  ^th 
day  of  Fetvnary,  against  the  defendant 
to  recover  the  possession  of  certain  school 
land,  described  as  the  N.  W.  ^  of  section  30, 
township  No.  12  N.,  of  range  No.  6  W.,  in  Ca- 
nadian county,  and  for  damages  against  the 
defendant  for  the  withholding  of  the  posses- 
sion of  said  land  from  the  plaintiff  by  the  de- 
fendant Dbe  plaintiff  alleged  bis  estate  in 
said  land  to  be  that  of  a  tenant  for  a  term  of 
years,  under  a  lease  of  said  land  from  the 
governor  of  Oklahoma  territory,  approved  by 
the  secretary  of  the  interior,  and  alleged  that 
the  defendant  was  unlawfully  keeping  the 
plaintiff  out  of  possession,  to  the  plaintiff's 
damage  in  the  sum  of  (400.  The  def^dont 
answered  in  two  paragraphs,  which  answer, 
omitting  the  caption,  is  as  follows:  "Tlie 
above-named  defendant,  answering  plaintifTs 
oomplalnt  admits  that  tbe  certain  tract  of 
land  described  in  plaintifTs  complaint  Is 
school  land,  that  said  def«idant  has  occupied 
Qw  same  since  NoTembar,  1881,  and  that  the 


said  jdaintlff  obtained  a  lease-thereof  from 
tbe  governor  of  Oklahoma  territory,  but  said 
defendant  denies  each  and  every  other  alle- 
gaUott  tn  plaintiff's  complaint  set  forth.  (2) 
And,  making  paragraph  1  a  part  of  this  para- 
graph 2,  the  same  as  If  again  repeated,  for 
furthw  answer  and  defense,  by  way  of  new 
matter,  defendant  alleges  and  says  that  be 
has  been  In  possession,  had  valuably  Im- 
proved, and  cultivated  the  said  land  for  the 
purpose  of  the  support  of  hia  family  since  be- 
fore tbe  2d  day  of  May,  ISdO;  that  upon  each 
occasion  when  said  land  was  offered  for  lease 
to  the  highest  bidder,  In  accordance  with  the 
act  of  congress  providing  for  the  leasing  of 
the  same,  and  with  the  proclamation  of  the 
acting  gownor  issued  and  promulgated 
thM-eunder,  he,  the  sold  defendant,  became 
and  was  tbe  highest  bona  flde  bidder  there* 
for;  that  at  all  times  thereafter  he  has  been 
prepared  to  comply  with  all  lawful  require- 
ments to  perfect  and  obtain  bis  said  lease; 
that  the  plaintiff  herein  knew  of  these  facta 
and  knew  of  defendant's  rights  In  and  to 
said  lands,  but  with  Intention  of  speculating 
upon  tbe  same,  privately  obtained  from  the 
then  acting  governor  of  Oklahoma  a  lease 
th^efor,  contrary  to  the  rules  for  said  leas- 
ing made  and  published  by  said  governor, 
and  while  defendant  was  still  endeavoring  to 
perfect  his  said  lease  in  accordance  with  said 
mlea"  To  this  answer  of  the  defendant  tbe 
plaintiff  interposed  a  demurrer,  which  was 
by  the  coiur  sustained,  to  which  tbe  defend- 
ant excepted;  and  a  Judgment  was  rendered 
against  the  defendant.  In  favor  of  the  plain- 
tiff, for  the  possession  of  tbe  land,  and  for 
$300  damages.  The  Judgment  contains  tbe 
language  of  a  Judgment  by  default  and  is 
treated  by  both  parties,  in  tbeir  briefs,  as  a 
Judgment  rendered  upon  default  so  far  as  it 
pMlains  to  tbe  right  to  the  possession  of  tbe 
land  In  controversy,  on  account  of  defend- 
ant's failure  to  plead  over  after  demurrer  to 
his  answer  was  sustained. 

The  first  objection  to  this  Judgment  urged 
by  appellant  Is  that  the  court  erred  in  sus 
taining  plaintiff's  demurrer  to  his  answer. 
The  demurrer  was  a  general  demurrer  to  tbl^ 
answer  of  the  defendant  on  the  ground  tliai 
It  did  not  state  facts  sufficient  to  constitute 
a  defense  to  the  cause  of  action  set  forth  In 
plaintiff's  comi^aint;  and  tbe  question  thuF 
presented  is  as  to  whether  or  not  any  defeusc 
was  contained  tn  this  answer  of  the  defend- 
ant If  there  was,  then  the  action  of  tbp 
court  was  error,  for  when  a  demurrer  Is 
filed  to  a  pleading  as  an  entirety,  when  tbe 
pleading  consists  of  several  paragraphs,  it 
must  be  overruled,  if  there  Is  one  good  para- 
graph In  the  pleading.  Boyless  v.  Glenu,  72 
Ind.  5;  Romine  v.  Romine,  09  Ind.  346.  Tbe 
first  paragraph  admits  that  the  tract  of  land 
described  in  plaintifTs  complaint  Is  school 
land;  that  defendant  has  occupied  tbe  same 
since  November,  1800;  and  that  the  plaintiff 
obtained  a  lease  thereof  from  the  governor 
of  Oklahoma  turltorji—uid  thencontalna  a 
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denial  of  each  onii  ev^7  other  allegation  in 
the  plaintiffs  petition  set  f«th.  SecOon  6, 
art.  32,  c.  70,  of  the  Code  of  Civil  Procedure 
of  1890,  adopted  from  the  state  of  Indiana, 
and  under  which  this  case  was  u-ied,  pro- 
Tides:  "Sec.  6.  The  answer  of  the  defendant 
may  contain  a  denial  of  each  material  state- 
ment or  allegation  in  the  complaint,  under 
which  denial  the  defendant  shall  be  permit- 
ted to  give  in  evidence  every  defense  to  the 
action  that  he  may  hav^  either  legal  or  equi- 
table." Under  this  statute,  and  under  the  de- 
cisions thereon  by  the  supreme  court  of  In- 
diana, all  defenses,  legal  and  equitable,  may 
be  proven  and  given  In  evidence  under  a 
general  denial.  East  v.  Peden,  108  Ind.  92, 
8  N.  E.  723.  The  first  paragraph  of  the  an- 
swer, then,  containing  a  general  denial  of  all 
the  allegations  of  the  plaintiff's  complaint,  ex- 
cepting certain  ones  which  were  admitted, 
was  a  sufficient  pleading,  upon  which  the 
defmdant  coidd  make  any  legal  or  equitable 
defense,  unless  the  pleading  also  contains  an 
admission  of  all  of  the  things  which  It  was 
necessary  for  the  plaintiff  to  prove  before  he 
could  recover  the  possession  of  the  tract  cf 
land  sued  for  In  the  action.  It  matters  not 
that,  in  some  subsequent  paragraph,  def^end- 
ant's  answer  might  not  contain  a  statement 
of  facts  that  would  entitle  him  to  the  posses- 
sion of  the  land,  for  in  an  action  of  ejectment 
the  plaintiff  must  recover  on  the  strength  of 
his  own  title.  Shipley  v.  Shook,  72  Ind.  oil. 
This  action  was  brought  as  an  action  of  eject- 
ment, and  the  facts  set  up  in  the  plaintiff's 
complaint  show  a  case  wherein  an  action  of 
ejectment  will  lie.  Under  our  statute  an  ac- 
tion of  ejectment  lies  to  recover  land  held  for 
a  teem  of  years.  Duchane  v.  Goodtltle,  1 
Blackf.  117.  And,  this  being  an  action  in 
ejectment,  the  defendant's  general  denial  put 
In  issue  all  of  the  matters  which  are  put  in. 
issue  by  such  a  pleading  in  such  an  action. 
The  allegations  of  the  second  paragraph  of 
defendant's  answer  were  not  in  any  way  an 
admission  of  the  matters  which  plaintiff  cet 
up  as  a  basis  of  his  right  to  recover  the  pos- 
session of  this  tract  of  land,  but  were  evident- 
ly intended  to  be  pleaded  in  support  of  de- 
fendant's right  to  retain  the  poss(?s8ion  of  the 
land  which  the  plaintiff  claimed.  These  alle- 
gations cannot  in  any  way  be  construed  as 
admitting  the  allegations  of  plaintiff's  com- 
plaint, so  as  to  leave  nothing  to  be  tried  un- 
der a  general  denial. 

Do,  then,  the  admissions  contained  In  the 
fli'st  paragraph  admit  all  of  the  mattei-s  which 
plaintiff  was  bound  to  prove?  If  they  do 
not,  then  a  general  demurrer  should  not  have 
been  sustained  to  the  answer.  Section  5,  art. 
32,  c  70,  Laws  OW.  1890,  provides:  "Sec.  5. 
The  plaintiff  in  his  complaint  shall  state  that 
he  is  entitled  to  the  possession  of  the  prem- 
ises, particularly  describing  them,  the  inter- 
est he  claims  therein,  and  that  the  defendant 
unlawfully  keeps  him  out  of  possession."  It 
will  be  observed  from  this  statute  that  in  an 
'actitm  of  ejectment  one  of  tlie  necessary  al- 


legations  of  the  complaint  Is  that  the  defend- 
ant unlawfully  keeps  him  (the  plaintiff  oot  of 
posseBslon,  and  this  has  been  held  to  be  one 
of  the  matters  whi<di  the  plaintiff  must  show 
before  he  is  entitled  to  Judgment  against  the 
defoidaot-  Lota  r.  Briget^  SO  Ind.  SI6.  An 
examination  of  this  answer  nowhere  reveals 
the  fact  that  defendant,  elth^  Erectly  or  in- 
directly, ever  admitted  that  he  unlawfully 
kept  the  plaintiff  out  of  possession  of  this 
land.  He  specifically  denies  every  all^atiou 
of  plalntlCfs  complaint,  exc^t  such  as  he 
specifically  admits.  The  plaintiff's  complaint 
contains  an  allegation  that  the  defendant 
"has  at  all  times  unlawfully  kept  the  plaintiff. 
Knd  now  unlawfully  keeps  him,  out  of  posses- 
sion of  said  premis^,  and  plaintiff  Is  oitl- 
tled  to  the  immediate  possession  thereof." 
This  answer,  then,  containing  a  general  de- 
nial, denies  one  of  the  mat^al  allegations 
which  the  plaintiff  was  bound  to  prove.  Fur- 
thermore, the  defendant  nowhere  admits  that 
the  lease  which  plaintiff  made  was  at  the 
time  of  the  commencement  of  the  action,  In 
February,  1893,  in  full  force  and  effect;  but. 
being  a  general  denial.  It  denies  this  fiict. 
It  denies  that  the  plaintiff,  by  virtue  of  his 
lease,  which  he  set  up,  did  then  and  at  that 
time  have  any  right  to  the  posse68i<Hi  of  this 
land;  and  the  plaintiff  must  have  the  right 
to  the  poeae8sl<»i  of  the  land  at  the  time  of 
the  commencement  of  the  action,  or  else  be  Is 
not  entlOed  to  recoyer.  Inge  v.  Garrett,  38 
Ind.  9(!.  The  defendant,  by  a  general  denial, 
denying  the  plaintiff's  right  under  his  title 
by  the  lease  set  up  In  the  comi^int.  It  would 
be  Incumbent  on  the  plaintiff  to  show  that 
his  right  to  the  land,  by  virtue  of  the  lease, 
existed  at  the  time  of  tiie  bringing  of  this  ac- 
tion; and  the  defendant,  in  defense,  might 
show  that  the  plaintiff  had  forfeited  his  lease, 
or  that  the  lease  had  been  canceled  or  set 
aside.  The  admission  that  the  lease  was 
cnce  made  was  not  an  admission  of  its  valid- 
ity at  the  time  of  the  bringing  of  the  action 
for  possession  under  it. 

These  two  matters,  at  least,— that  te,  that 
the  plaintiff  had  such  a  right  of  possoftsion 
at  the  commencement  of  the  action  as  to  en- 
title him  to  recover  possession  of  the  land, 
and  that  the  defendant  unlawfully  kept  the 
plaintiff  out  of  the  possession  of  this  land.— 
were  ^nt  in  issue  by  that  part  of  the  first 
paragraph  of  this  answer  which  contains  a 
general  denial;  and  this  being  true,  and  there 
being  in  no  part  of  this  answer  any  admission 
of  these  material  facts,  the  answer  did  state  a 
defense,  and  the  demurrer  thereto  Bfaoold 
have  been  overruled.  As  this  ruling  of  the 
court  In  sustaining  the  demiu-rer  of  the  plain, 
tiff  to  the  answer  of  the  defendant  was  er- 
roneous, and  necessitates  a  reversal  of  tWs 
case,  it  is  unnecessary  to  c<mslder  the  oUi^ 
errors  assigned.  The  Judgment  of  the  court 
below  is  reversed,  at  the  cost  of  the  appdlee. 
All  the  justices  concurring. 

'  BURFORD,  Jt,  not  sitting. 
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COLLIER  T.  TERBITOKT. 

(SopTMne  Coort  ot  Oklahoma.    Sept.  7.  1894.) 

Justices  or  tbk  Pbaoi— Probate  Court— Crim- 
inal Jckisdictiok—Comsiitotioxal  Law— Jdrt 
OF  Six  UlN. 

LJosticec  of  tb>  peace  In  thia  territory 
hare  no  JarlidlctloQ  to  try  and  deteimine  ac- 
tiona  of  miBdemeaaor,  exct'i)!  in  cases  where 
jusfieea  of  the  peace  are  Bpeclfieally  giTen  juris- 
dictiui  of  the  offeoee;  and,  this  juiisdictloD  not 
haTiu  bem  specifically  gi\ea,  a  justice  of  the 
peace  has  do  juruHlicti«i  to  try  and  determine  a 
cause  arising  ander  sections  1,  13,  and  14  of 
article  54  of  chapter  25  of  the  Oklahoma  Stat- 
utes of  1893. 

2.  Probate  coarts  baye  no  jurisdictira  to 
try  and  determine  criminal  actions  npoo  com- 
plaint, and  without  information,  except  in  those 
cases  where  such  jariadlctfon  is  specifically  giv- 
en to  justices  of  the  peace. 

3.  A  law  of  the  legislature  of  this  territoiT 
which  provides  that  cases  which  the  justice  s 
court  has  power  to  hear  and  determine  may  be 
tried  beftwe  a  jury  of  6  men.  and  where  It 
riTee  the  defendant  the  ri»bt  of  appeal  to  the 
district  court,  where  he  may  be  tried  by  a  jury 
of  12  men,  is  not  unconstitutional. 

(Syllaboa  by  the  Court) 

Appeal  from  probate  eonrt,  Pottawatomie 
ooun^. 

R.  M.  CotU^  waa  convicted  of  a  mlade- 
ia«anor,  and  appeals.  Reversed. 

C.  J.  Wrlghtaman,  Keaton  &  Turner,  and 
C.  B.  Reddlck,  for  appellant.  O.  A.  Oal- 
bralth,  Atty.  Gen.,  and  B.  B.  Monday.  Co. 
Attjr.,  tor  the  Terrltorr. 

BIERER,  3.  This  Is  an  appeal  from  a 
Judgment  of  the  probate  court  of  Pottawat- 
omie county,  Okl.  T.,  rendered  against  the 
defendant,  adjudging  bim  guilty  of  a  misde- 
meanor, and  sentencing  him  to  pay  a  fine  of 
five  dollars  and  costs,  and  be  committed  to 
the  county  Jail  until  such  fine  and  coata  are 
paid,  upon  a  trial  bad  upon  a  complaint  filed 
in  said  court,  which  complaint  Is  in  words 
and  figures  as  follows,  to  wit:  "Territory  of 
Oklahoma,  County  of  Pottawatomie.  Before 
me,  J.  H.  Daughmy,  probate  Judge  in  and 
for  said  county,  personally  appeared  H.  G. 
Beard,  who,  being  duly  sworn,  on  oath  says 
that  heretofore,  on  the  11th  day  of  May, 
I  A.  D.  1803,  at  and  In  said  county,  one  R.  M. 
Collier  did  unlawfuHy,  wrongfully,  wlllfall7, 
and  maliciously  commit  the  crime  of  trespass 
by  then  and  there  cutting  down  and  destroy- 
ing tlmb«,  to  wit,  trees,  standing  and  grow- 
ing vjfon  the  lands  of  Etta  B.  Beard,  and  by 
then  and  there  maliciously  severing  from 
said  land  and  Injuring  a  post  and  -n'lre  fence 
attached  thereto,  all  of  which  such  sold  tres- 
passing was  done  as  aforesaid  without  the 
consent  of  the  owner  of  said  land  and  other 
property  thereto  attached;  said  land  being  a 
certain  lot  In  the  town  of  Shawnee,  in  said 
comity  of  Pottawatomie.  Contrary  to  law, 
and  against  the  peace  and  dignity  of  the  ter- 
ritory of  Oklahoma.  H.  G.  Beard.  Sworn 
to  and  subscribed  before  n\v,  this  11th  day  of 
/Joy.  A.  D.  1SU3.  J.  H.  Pauglierty,  Probate 


■Judge,"  The  acUoB  woa  piraeeGutad  upon 
this  complaint  before  a  Jury  of  six  men, 
without  any  information  having  been  filed 
by  the  oounty  attwney.  A  motion  la  made 
to  dismiss  the  appeal  here,  the  principal 
grounds  of  which  are  that  no  notice  of  ap- 
peal was  given,  and  tliat  the  record  was  not 
signed  and  filed  in  the  court  below,  as  re- 
quired by  law.  Pending  this  motion,  leave 
to  amend  and  perfect  the  record  was  aaked, 
which  leave  was  granted;  and  the  amend- 
ments made  now  show  that  notice  of  the  ap* 
peal  was  served  on  the  county  attorney  and 
vpon  the  probate  Judge,  as  required  by  law, 
and  that  the  record  was  properly  served  up* 
on  the  county  attorney,  and  signed  by  the 
probate  Judge,  and  filed  in  the  court  below, 
aa  provided  for  In  cases  of  appeal;  and  the 
motion  to  diamlat  the  appeal  ta  therefore 
ovfflTuled. 

Two  questionB  of  law  are  properly  pre- 
sented  by  the  record  in  this  case  to  the  court 
for  its  determination:  First.  Did  the  pro- 
bate court  have  jurisdiction  to  try  and  der 
termlne  this  cause  upon  Oie  complaint  filed, 
without  an  infonnatl<m  filed  by  the  county 
attorney?  Second.  Was  the  Jnry  by  which 
the  defendant  was  tried  a  legal  Jury,  it  be- 
ing composed,  over  the  objection  of  the  der 
fendaut,  of  six  Instead  of  twelve  Jurors,  as 
provided  fw  by  the  Jtwtice's  procedure  acta 
in  toxce  in  this  t^rltory  at  the  time  this  eaae 
was  tried?  These  are  the  two  questions  that 
are  the  basis  of  the  errors  assigned  by  the 
appellant,  and  he  contends  that  both  of  these 
questions  should  be  answered  In  the  nega- 
tive. Under  the  complaint  in  this  case  as 
above  given,  the  defendant  mtut  have  been 
prosecuted  tor  a  violation  of  one  of  the  three 
following  provisions  at  the  Statutes  of  Okla- 
homa of  1803,  to  wit:  Section  1,  art  M,  o. 
25,  p.  516:  "Svery  person  who  mahciooaly 
injures,  d^ces  or  destroys  any  real  or  per- 
sonal property  not  his  own.  In  cases  otlier 
than  such  as  are  specified  In  the  following 
sections.  Is  guilty  of  a  misdemeanor,  and  in 
addition  to  the  punlahmmt  prescribed  there- 
for, he  la  liable  in  treble  damages  for  the 
injury  done,  to  be  recovered  in  a  civil  action 
by  the  owner  of  such  property  or  public 
offlca*  having  charge  thereof."  Section  13: 
"Every  person  Is  guilty  of  a  misdemeanor 
who  willfnlly  commits  any  trespass  by 
either:  First  Cutting  down  or  destroying 
any  kind  of  wood  or  timber,  standing  or 
growing  upon  the  lands  of  another;  or, 
driving  or  riding  tliroush.  Into,  or  across 
any  cultivated  hedge  or  tree  row,  or  any 
grove  of  ornamental  trees  or  orchanJ  of  ftult 
trees  growing  upon  the  land  of  another,  or 
In  any  other  manner  injuring  the  same. 
*    •  Section  14:  "Every  person  who 

shall  wantonly  or  maliciously  cut,  dig  up, 
or  injure  any  timber  set  out,  planted,  cul- 
tivated, or  growing  natimilly,  or  who  shall 
wantonly  or  maliciously  open,  let  down, 
throw  down,  or  prostrate  any  fenci^gate,  ur. 
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ban,  belonging  to  any  e&dosore  of  any  de- 
scription of  cuIUvated  anA  growing  timber, 
or  tears  down  or  opens  any  eucb  fence,  gate, 
or  bars,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  tlioeof,  shall 
be  punished  by  imprisonment  In  the  county 
}all  not  exceeding  thirty  daya,  or  by  fine  not 
exceeding  one  hundred  dollars,  or  both 
such  fine  and  imprisonment,  and  shall  bo 
liable  in  damages  to  the  party  Injnred." 
This  prosecution  was  manlfisBtly  attempted 
to  be  had  under  one  or  the  otkar  of  tbeaa 
sections  of  our  statutes,  for  there  sppeax  to 
be  none  other  of  which  the  alleged  acts  wer* 
a  Tlolatlon.  It  will  be  seen  that  under  nts 
tions  1  and  13  the  acts  ivohlbited  are  con- 
stituted a  misdemeanor,  without  tmy  punlab- 
mmt  being  specifically  designated  In  then 
sections  therefor,  and  that  under  section  14 
a  punishment  Is  provided,  which  Is  not  more 
than  $100  fine,  <k  Imprisonment  In  tliA  oounty 
Jatt  not  exceeding  30  days,  one  or  both,  at 
the  dlscretltu  of  the  court  A  part  of  sec* 
tion  14,  art  1.  a  25,  483,  8t  OhL  UffiS. 
provides:  *^ea  14.  Except  in  eases  where 
a  different  punlshmrat  la  prescribed  by  this 
Code  or  by  some  eixlstlttg  prorlsiona  of  law, 
every  offense  declared  to  be  a  misdemeanor 
la  punishable  by  Imprisonmrat  In  the  ooontar 
]all  not  eocceeding  one  year,  or  by  a  line  not 
exceeding  five  hundred  dollars,  w  both  such 
fine  and  Imprisonment'*  It  Is  manifest, 
tboi.  ttMt  imder  whichever  of  these  three 
■eeUons,  1,  IS,  or  14,  of  art  54,  c.  26.  this 
prosecution  wu  Intwded  by  the  territwy  to 
be  bad,  ttie  offense  was  a  misdemeanor,  and 
ttM  ponlshment  thaefw  mlgbt  be  9100  fine 
and  SO  days*  Imprisonmoit  In  the  county 
JalL  It  might  be  tbla  by  the  last  of  the 
three  sections,  and  could  exceed  that  under 
the  first  two. 

Haa  the  probate  covrt  jurisdiction  to  try 
and  determine  such  a  misdemeanor  upon 
complaint  made  by  any  person,  wltbont  an 
information  filed  by  the  county  attorney? 
Beetton  7.  art  15,  a  18,  p.  365,  SL  Okl.  Ifi93. 
provide*:  "Sea  7.  All  criminal  actions  proae- 
Guted  in  the  probate  court  shall  be  brou^t  hi 
the  same  manner  aa  similar  actions  in  the 
Instlces'  courts;  or  sball  be  upon  infonnatloa 
of  the  county  attorney  based  iqwn  a  sworn 
complaint  and  shall  be  under  bis  direction 
and  control  *  •  •"  It  will  be  seen  that, 
by  this  port  of  section  7  referred  to^  the  pro- 
bate court  has  jurisdiction  of  actions  prose- 
cuted in  two  forms  or  modes:  The  pioseco- 
tion  may  be  upon  complaint  in  the  some  or 
similar  manner  as  actions  are  prosecuted  In 
tlie  Justices*  courts,  It  may  be  upon  In- 
formation of  the  county  attorney.  Under 
thla  section,  the  probate  courts  having  been 
given  jurisdiction  over  prosecutions  of  actions 
In  the  manner  In  whlcb  the  same  or  similar 
actions  are  prosecuted  in  justices*  courts, 
then.  In  determining  the  question  In  issn^  It 
Is  necessary  to  determine  ^riiat  actions  may 
be  tried  and  determined  upon  complaint  In 
justices'  oourts;  and  If  justices  of  the  peaca 


are  giv^  power  to  hear  and  determine  a 
cause  like  the  <me  in  Issue  i^n  complaint, 
without  the  Intervention  of  the  county  at- 
torney by  Information,  then  the  probate  court 
bad  jurlsdlctioa  to  ti7  and  determine  this 
action;  and,  If  the  Justices'  courts  bad  not 
Jurisdiction  to  try  and  detamlne  aald  cause, 
then  the  probate  court  had  none  In  this  case. 
This  statute  has  been  ratified  by  act  at  aon- 
gress,  and  gives  to  probate  ooorta.  In  this  re- 
spect the  same  Jurisdiction  which  is  granted 
law  to  justices*  courts  to  try  causes  upon 
comidalnt  of  any  par^.  By  section  9  of  the 
organic  act  (see  8t  OkL  1S83,  p.  42),  tbe  Jodi* 
dal  power  of  this  territory  Is  vested  in  tbe 
supreme  court;  district  courts,  probate  courts, 
and  JOBtioea  of  tbe  peace;  and  tbe  jurladlctioa 
of  these  several  courts,  Induding  that  «a  jus- 
tice of  the  peace.  Is  as  limited  by  law,  ex.' 
ceptlng  that  Justices  of  the  peace  would  not 
have  jurisdiction  of  any  matter  where  the 
titie  or  boundaries  at  land  may  be  In  dlapnte, 
or  where  tbe  debt  or  sum  daim^  exceeds 
f  100.  This  orgnidc  act  left  the  jurisdiction 
of  Justices  of  the  peace  within  this  territory 
to  be  determined  1^  the  l^Idatnre,  except 
that  the  leglshitnre  might  not  give  jnrisdie- 
noa  to  tfte  justices*  courts  to  hear  and  dete^ 
mine  certain  actions  whIA  come  within  the 
prohlliltory  part  of  tbla  section  8  of  ttieorganle 
act  The  only  other  reference  in  the  organla 
act  to  the  Jurisdiction  of  justices  of  the  peaoe, 
BO  far  aa  It  may  be  dalmed  to  affect  this 
cause,  la  the  following  language,  contained  In 
section  11  of  said  act:  "The  supreme  and 
district  courts  of  said  territory  shall  have 
the  same  power  to  enforce  tbe  laws  of  tbe 
state  of  Nebraska  hereto  extended  to  and 
put  In  fbrce  In  said  territory  as  courts  of  lUce 
Jurisdiction  have  In  said  state;  but  county 
courts  and  Justices  of  the  peace  shall  have 
and  exercise  the  Jurisdiction  whidi  is  author- 
ized by  said  laws  of  Nebnska:  provided,  that 
the  jurisdiction  of  justices  of  tbe  peace  In  said 
territory  ^aU  not  exceed  the  sum  of  con 
hundred  dollaia."  And  unda*  the  laws  ot 
Nebraska,  ^ch  were  put  In  fwf^e  b7  tiM 
organic  a!ct,  justices  of  the  peace^  who  woe 
ma^strates  under  such  laws  of  Nebraska, 
were  given  jurisdiction  concurrent  with  the 
district  court  "In  all  caaea  of  misdemeanor 
In  which  the  fine  cannot  exceed  one  hondred 
dollars,  and  the  ImiHlsonment  cannot  exceed 
three  months,  except  as  otherwise  provided 
by  law."  See  Comp.  St  Neb.  1889,  p.  1000; 
c  29.  S  S14.  And  It  may  be  contended  that 
under  this  provision  of  the  Nebra^a  statutes 
and  of  our  otganlc  act  justices  of  the  peace 
are  ^ven  tbe  Jurisdiction  which  Is  sought  to 
be  exercised  by  the  probate  court  In  this  cas& 
This,  however,  does  not  necessarily-  follow, 
for  the  reason  that  by  this  same  section  11  of 
tlie  organic  act  the  statutes  of  Nebraska, 
which  were  pnt  in  force  In  this  territory, 
and  which  tndude  tiie  pro^tm  of  tiie  Crim- 
inal Code  rttfexred  to,  were  **exta:ided  to  and 
put  In  force  In  tbe  t^ritory  of  (Mlahoma  un- 
til after  tbe  adjournment  of  the  first  Marios 
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of  the  legislative  flssemhly  of  salfl  territory." 
Aud  this  provision  of  the  organic  act,  glvini; 
ihe  supreme  and  district  and  probate  or  oouii- 
ly  and  Justices'  courts  power  to  enforce  these 
laws  of  Nebraska,  wore  not  Intended  to  be 
iin  extension  of  the  Jurisdiction  of  those 
courts,  and  to  tlx  the  Jurisdiction  of  Justices 
nf  the  peace  courts  for  all  time  to  come  in  this 
territory,  but  were  only  Intended  as  a  power 
to  enforce  the  laws  of  the  state  of  Nebraska 
lis  "extended  to  and  put  In  force  In  said  ter- 
ritory;" and,  of  coui-se,  whenever  the  laws  of 
N'ebraska  ceased  to  operate  In  this  territory, 
then  the  specific  Jurisdiction  which  was  ^ven 
l)y  the  organic  act  in  accordance  with,  and  to 
the  extent  of,  and  to  be  determined  by,  the 
laws  of  the  state  of  Nebraska,  would  cease 
when  those  laws  ceased  to  operate,  and  the 
Jurisdiction  and  procedure  of  Justices*  courts 
:ifter  the  laws  of  Nebraska  ceased  to  operate 
would  have  to  be  determined  by  oth«r  provi- 
sions of  the  organic  act  and  the  laws  made  by 
ihe  legislative  assembly  of  the  territory  of 
Oklahoma  In  accordance  therewith;  and  as, 
by  the  express  provisions  of  the  organic  act, 
these  laws  of  the  state  of  Nebraska  would 
i-ease  to  opwate  on  the  adjournment  of  tUo 
first  session  of  the  legislative  assembly  of  this 
territory,  and  as  the  first  session  of  the  legis- 
lative assembly  adjom-ned  on  the  24th  day  of 
December,  1800.  the  Jtnisdlctlon  of  the  Jus- 
tices* courts,  so  far  as  the  same  relates  to 
fills  cause,  mnst  be  determined  by  the  provi- 
sions of  OUT  statutes  stibseqnently  !n  force. 

This  action  was  begim  and  tried  In  the 
probate  court  In  May.  18H3,  and  the  general 
provisions  of  our  statutes  at  that  time  In 
force  relating  to  the  jurisdiction  of  Justices 
of  the  peace  In  criminal  cases  were  the  fol- 
lowing: Section  a,  art,  1,  c.  71,  p.  9S4,  Tjiws 
Okl.  1890:  "Sec.  3.  These  courts  shall  have 
criminal  Jurisdiction  to  try  and  determine 
all  cases  of  misdemeanor  committed  within 
their  respective  counties  not  Indictable,  where 
the  punishment  is  a  tine  not  exceeding  one 
hundred  dollars,  or  Imprisonment  in  the 
county  Jail  for  a  p(;rlo<l  not.  exceeding  thirty 
days,  or  both  such  fine  and  Imprisonment. 
And  as  to  all  public  oflTenses  which  are  in<- 
dictable,  tta^  have  tlie  power  of  committing 
inagistrate.'*  Section  5,  art  2.  c.  68,  p.  931, 
Law8  Okl.  18»8:  "3ec.  5.  JuHtlces  of  the 
lK*ace  shall  have  power  and  Jurisdiction 
throughout  their  respective  counties,  as  fol- 
:owb:  First,  as  committing  majjlstrates.  un- 
der the  proTisIona  of  this  chapter  as'  provided 
In  the  chaptCT  in  relation  to  criminal  pro- 
f-edure  before  Justices;  and,  second,  to  es- 
r-rclBe  ench  lawful  Jurisdiction,  to  try  and 
(iptermlne  petit  misdemeanors,  not  Indict- 
nble,  as  by  tlie  organic  law  and  said  ]UBt1ce*B 
nrocedure,  or  other  laws,  iB  now,  or  may 
hereafter  be,  conferred  upon  them."  Section 
7,  art.  1.  c.  68,  p.  929,  Laws  Okl.  1898:  "Sec. 
7.  Every  public  ofCenae  dniBt  be  prosecuted 
hy  Indictment,  ^cept:  •  •  •  Third.  Of- 
fenses tried  m  Justices'  and  police  coivto  in 
cases  ooncerning  wUch  lawfol  Jurlsdlctl<Hi, 


without  the  Intervention  of  a  grand  Jury,  Is 
or  may  be  confcired  upon  said  courts."  It 
was  miuiifestly  the  Intention  of  the  legisla- 
ture, as  expressed  In  thesi?  three  sections  of 
the  stntiite,  that  the  jiu-lsdletJon  of  Justices  of 
the  peace  in  criminal  matters,  where  the  of- 
fenses were  made  Indictable  under  the  stat- 
ute, should  bo  that  of  a  committing  magis- 
trate, and  that  Justices  of  the  peace  should 
have  no  Jurisdiction  to  try  and  determine  of- 
fenses thnt  were  Indictable.  The  intention 
of  the  legislature  that  Justices  of  the  peace 
should  not  have  original  Jurisdiction  to  try 
and  determine  Indictable  offenses  could  not 
be  more  plainly  expressed  than  it  Is  by  the 
language  of  these  three  sections.  They  all 
exclude  the  Idea  that  Justices  of  the  peace 
may  try  and  determine  such  cases  as  are 
indictable.  Two  of  them  express,  however, 
a  purpose  on  the  part  of  the  legislature  to 
give  to  Justices  of  the  peace  Jurisdiction  to 
try  and  determine  such  cases  as  Justices  of  the 
peace  are  by  some  law  of  the  territory  given 
specific  Jurisdiction  to  hear  and  determine 
without  Indictment.  Now,  what  ofTenses  un- 
der the  Criminal  Code  are  Indictable?  Sec- 
tion 3,  art.  2,  c.  68,  of  the  Code  of  Criminal 
Procedure  of  1893  provides:  "Sec.  3.  The  dis- 
trict com-t  has  Jurisdiction:  First.  To  in- 
quh'e,  by  the  Intervention  of  a  grand  Jury,  of 
all  public  offenses  committed  or  triable  In 
the  county  or  subdivision  for  which  the  court 
may  be  held.'*  It  will  be  seen  from  tbls  sec- 
tion, which  Is  a  part  of  the  same  Criminal 
Code  as  said  section  7  of  artlde  1  and  section 
5  of  article  2  of  chapter  68,  above  referred 
to,  that  all  public  offenses  are  indictable,  and 
that  all  offenses  under  our  law  may  be  prose- 
cuted by  indictment  of  a  grand  jury  returned 
In  the  district  conrt.  The  only  reasonable 
construction  of  these  provisions  of  the  crim- 
inal procedure  acts  and  of  the  acts  relatlt^ 
to  the  general  criminal  Jm'tsdlctlon  of  Justices 
of  the  peace  is  that  they  were  Intended  to 
have  merely  the  Jurisdiction  over  criminal 
offenses  of  a  committing  magistrate,  unless 
by  some  "oth«r  laws"  Justices  of  the  peace 
were  given  Jurisdiction  to  try  and  determine 
the  same.  This  procedure  provides  that  all 
criminal  offenses  may  be  prosecuted  In  the 
district  court,  by  the  Intervention  of  a  grand 
jury,— that  is,  that  they  are  Indictable;  Irat 
at  the  same  time  and  in  the  same  chapter, 
and  la  one  instance  In  the  same  article,  and 
in  the  other  In  the  Immediately  preceding 
article,  the  legtslatin*  expressed  the  Inten- 
tion of  giving  .fustlces  of  the  peace  Jurisdtc- 
ti(m  to  hear  and  determine  such  offenses  as 
by  other  laws  or  by  other  enactments  they 
are  specifically  given  the  power  to  hear  and 
determine.  Section  3,  art.  1,  c.  71.  p.  934, 
Laws  Okl.  1890,  does  not  give  this  power,  be- 
cause it  provides  that  thecases  of  misdemean- 
or ^owin  refeiTed  to,  and  which  are  not  in- 
dictable, may  be  tried  and  detmnined;  and 
by  the  express  proTlsion  of  the  Oriminal 
Code,  with  which  this  sectton  mnst  be  con- 
strued, all  such  misdemeanors 
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ml^t  eome  wltbhi  tbe-provlatoiis  <tf  tills  sec- 
Uvn  are  expressly  made  tbe  gnbject  of  Indlct- 
meatl  tor  the  atatnte  says  that  the  "district 
court  has  jurisdictloa  to  try,  by  the  inters 
rentlon  of  a  grand  Jury,  all  public  (rffenses," 
and  "all  public  offenses"  would  certainly  In- 
clude all  misdemeancvs,  and  all  misdemean- 
ors being  Indictable  and  the  Justices  of  the 
peace  being  given  jurisdlctiw  to  try  only 
a  specific  class  of  misdemeanors  whic&  are 
not  Indictable,  that  class  of  misdemeanors 
being  Indictable,  Justices*  courts  would  not 
have  power  to  hear  and  determine  the  same. 
Ukewise,  section  1,  art.  1.  c.  ^.  p.  1026, 
Laws  Okl.  1893,  does  not  give  Justices  of  the 
peace  the  juri8dlctl<m  claimed  in  this  case, 
for  It  proTldes:  "Section  1.  The  criminal 
procedure  relating  to  the  Jurisdiction  and 
duties  of  Justices  of  the  peace  as  committing 
magistrates;  direct  the  mode  <^  proceeding, 
when  an  information,  verified  by  oath,  la 
laid  before  them  of  the  commission  of  a  pul>- 
11c  offense  triable  on  indictment"  It  is  true 
there  are  other  prorlsiouB  of  this  Code  of 
Criminal  Procedure  provided  for  Justices  of 
the  peace  that  do  prescribe  tiie  mode  of  bear- 
ing and  determining  cases,  by  Jury  or  other- 
wise, before  Justices  of  the  peace;  but  this 
only  prescribes  the  mode  of  trlal»  and  does 
not  define  the  cases  that  may  be  tried.  The 
I^^slatore,  by  the  provisions  of  section  6, 
art  21,  a  26,  Iaws  OkL  1893,  which  article 
is  the  one  referring  to  assault  and  battery, 
gave  to  Justices  oC  the  peace  Jurisdiction  to 
try  and  determine  the  cases  arising  there- 
under; and  tills  is.  as  ve  thinks  one  of  illus- 
trations of  the  specific  cases  whlcb  the  legi»- 
lature  meant  Justteea  of  the  peace  ml^t  have 
pow&  to  hear  and  determine  without  indict- 
ment where  the  Jurisdiction  was  given  by 
"otiier  laws,"  or  "In  c»ses  concerning  which 
lawful  jurisdiction  *  *  *  is  or  may  be 
conferred  upon"  Justices*  courts.  Construing 
all  of  the  statutes  together,  we  hold  that 
Justices  of  the  peace  have  not  power  to  try 
and  determine  any  criminal  action  excepting 
sudi  as  they  are  1^  specific  wactment  given 
power  to  Izy  and  determine.  Then  is  no 
provision  of  law  by  which  Justices  of  tlie 
peace  are  given  Jurisdlctitm  to  tty  and  det^ 
mine  any  of  the  offenses  desoibed  In  article 
54  of  the  laws  of  Oklaboma  of  tsoa,  rdating 
to  crimes  and  pnnlibment  and  of  wbl^  sec- 
tions 1,  13,  and  14,  referred  to,  are  a  part; 
and,  this  being  true,  the  conctuslon  necessa- 
rily follows  that  the  probate  court  of  Potta- 
watomie coun^  had  no  Jurisdiction  to  try 
and  determine  this  case. 

At  the  time  this  ease  was  tried  by  a  Jury  of 
six  men,  before  the  probate  Judge,  exercising 
the  powers  and  authority  of  a  Justice  of  the 
peace  of  this  territory,  tiie  law  provided,  In 
criminal  cases,  that  either  party  was  entitled 
to  a  trial  of  such  cases  tiiat  ml^t  be  tried 
and  determined  befwe  a  Justice  of  the  peace, 
toy  a  Jnry  composed  of  six  men.  Was  that 
law  valid?  Is  the  second  question  asserted  In 
the  negative  by  the  ditfcndant  A  part  of  ar- 


ticle 6  of  tibe  ammdments  to  tiie  ctuutttotion 
of  the  United  States  inrovldes  that  "In  all 
criminal  prosecutions  the  accused  shall  ^oy 
the  right  to  a  speedy  and  public  trial  by  an 
Impartial  Jury."  This  constitutional  provi- 
sion Is  undoubtedly  applicable  to  Judicial  pn>- 
ceedings  in  this  territory.  But  has  the  legis- 
lature, by  enacting  that  persons  prosecuted  in 
Justices'  courts,  In  cases  where  Justices  ot  the 
peace  are  by  specific  enactmoit  given  power 
to  try  and  determine  the  same  when  they  .de- 
mand a  trial  by  Jury,  shall  be  tried  by  a  Jury 
of  8  men,  instead  of  12  (as  such  jury  was 
composed  at  the  common  law),  taken  away 
the  right  which  all  persons  In  this  tmltory 
enjoy  under  the  federal  constitution  to  a  trial 
by  Jury?  The  same  Justice's  Code  of  Criminal 
Procedure  ^vldes  tiiat  any  dtfendant  who 
is  convicted  and  against  whom  Judgment  is 
rendered  In  the  Justice's  court  may  appeal  to 
the  district  court  of  the  county,  whwe  be 
shall  enjoy  a  trial  anew  upon  questions  of 
law  and  fact  or  of  fact  alone.  In  said  cause; 
and  the  Code  of  Procedure  for  the  district 
court  in  both  civU  and  ariminal  cases,  affords 
the  fullest  oppwtonlty  toe  trial  by  Jury  of  12 
men. 

This  question  bas  been  so  frequently  passed 
upon  by  courts  and  law  writers  that  there 
Is  little  more  necessary  than  to  obserre  what 
tiiey  have  held  upra  the  subject  Thompson, 
In  his  valuable  work  on  Trials,  in  a  note  u» 
section  3  of  volume  1*  In  r^ecrlng  to  the  right 
of  a  trial  by  a  Jury  of  12  mm  under  oar  oon- 
stitutifMial  provlsloDS  oititling  a  defradant  to 
a  trial  by  Jury,  says:  "But,  as  Justices  of  the 
peace  do  not  f6nn  any  part  of  the  ordinary 
Judicial  machinery  ot  the  common  law,  U  Is 
held  that  such  constitutional  provUtms  do 
not  Inhibit  the  legidatore  ftom  authoriring 
a  Jury  of  less  than  twelve  in  Justices'  courts, 
especially  since  the  right  to  a  Jury  of  twelve 
msai  is  secured  in  the  unlimited  right  of  ap- 
peal to  a  Biqmior  court  (tf  recwd.**  In  the 
case  of  Work  v.  State,  2  Ohio  St  2&7.  the  su- 
preme court  o£  that  state  says:  "We  do  not 
Intend  to  imply  a  doubt  of  the  constitution- 
ality of  the  act  allowing  Juries  before  Jus- 
tices ffit  the  peace,  composed  of  six  men. 
Wherever  facts  are  to  be  found  In  any  pro- 
ceeding in  which  a  Jury  was  not  required  1^ 
the  conuntHi  law,  a  Jury  of  any  number  may 
be  authorised,  within  the  dlsoetion  of  the  leg- 
iiOative  body.  Juries  did  not  bdong  to  these 
infolcv  courts  at  the  common  law;  and,  so 
long  as  an  appeal  la  ivoTlded  fbr  the  common- 
law  courts  from  tiieir  detormlnatfons.  It  is 
clear  no  constitutional  objection  can  arise. 
wlieth«  facts  are  found  by  the  magistrate 
w  by  the  aid  of  a  Jury  by  any  number  of 
men.  Hiese  qaestions  were  long  since  settinl 
in  Bmerick  Jaarris,  1  Kn.  416,  and  other 
cases  in  PennsylTanla."  This  case  Is  dted 
and  apjNWved  In  Norton  t.  McLeary,  8  Ohio 
at  205.  The  same  conclusion  Is  readied 
in  Stete  r.  Bm^e,  9  Iowa,  203,  where  tbe 
court  says:  "We  must  regard  It  as  within 
the  power  of  this  pe<q^  wh^-tfwiatnzitheir 
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XnndutuDtal  law,  to  provide  Uiat  a,  jmr 
should  con^  of  8lx  Id  Inf^or  conrts,  and 
tbat  aocli  courts  should  try  Inferior  offenses, 
leaving  the  way  open  to  a  Jury  of  twelve, : 
by  appeal'*  Mr.  Thompson,  In  support  of  his 
note  above  given,  also  dtes  cases  showing 
that  this  doctrine  Is  upheld  In  New  Tork, 
Michigan,  and  Illinois.  In  Be  BoUb,  SO  Kan. 
758k  1  Fac.  623,  the  supreme  coort  of  Kan- 
sas held  that  whare  the  law  aatlicfflzed  a 
police  Judge  to  hear  and  determine,  without , 
a  Jnzy,  alleged  violations  of  dt;  wdlnances, 
and  where  the  party  was  given  the  light  of  ' 
an  appeal  to  the  district  court,  whrae  a  trial ' 
by  a  Jury  could  be  enji^ed  by  the  defendsnt; ! 
the  defendant's  right  of  a  trial  by  jury  was ' 
not  taken  away,  and  such  an  act  was  not  nn- : 
constitutional.    Time  authorities  fully  siuh '. 
tain  the  doctrine  that  if  a  defendant  is  given 
the  right  (tf  appeal,  under  reasonable  regula- 
tions, from  the  Judgment  of  conviction  bad 
before  a  Justice's  court  to  tbe  district  court 
or  common-law  cour^  in  which  he  may  have 
a  trial  before  a  lawAil  Juiy,  the  law  provid* 
Ing  tw  a  trial  by  a  Jury  tit  less  than  12  men 
In  tbe  meOxuk  In  the  Justice^  court  does  not  i 
deprive  him  of  bis  wJoymMit  of  tbe  right  of 
trial  by  Jury.  Altfaoui^  tried  without  a  Jury 
in  the  Jnsttce's  court  or  p(dice  court,  tf  be 
may  enjoy  or  have  scceHs  to  the  right  nt  trial 
by  Jtu7  by  dmply  appealing  the  caoM  to  the 
*commoii-law  court  his  xlgbt  of  trial  by  Jury 
is  not  abridged.  Our  Justice's  iffocedura  does 
live  the  defendant  easy  access  to  tbe  district 
coint  by  sq^peal,  and  tbe  district  court  affords 
the  trial  by  Jury.  We  thwef ore  lurid  that  our 
statute  ivoviding  tor  a  trial  by  a  Jury  ot  six 
men  In  criminal  esses  In  Jnstlcas'  coorts  Is 
constltntloaaL 

For  the  error  committed  In  trying  the  de- 
fendant upon  a  complaint,  without  an  infor- 
mation filed  by  the  coun^  attonuy,  In  tjbls 
.caaSb  Uw  Judgment  of  the  probate  court  must 
be  reversed,  at  tbe  cost  of  the  toritwy,  with 
,  directions  to  discharge  tbe  defendant,  unless 
'he  Is  proceeded  against  1^  information  filed 
by  tbe  county  attorney  vrithln  10  days  after 
tbe  rrK»Ipt  ot  the  mandate  In  this  caossb  AH 
tbe  Juittlues  concurring. 


<2  Okl.  458) 

HBALT  V.  LOOFBOUBBOW,  County  T^ess- 
nrer,  et  al. 

(Supreme  Court  of  Oklohonia.  Sept  7,  tSH.) 
Appbalablb  Obdeb  — Grjlntino  Writ  or  Pbohi- 

»IT105  BT  JCDGB  — APPBAL  —  RbVIBW  —  ObJBO- 

noxB  NOT  Raisbd  Bblow. 

1.  Ad  sppeal  will  not  lie  to  thlt  court  from 
the  action  of  the  Jndtre  of  the  district  court, 
graDting  a  writ  of  pronibitioo  at  chambers,  be- 
'  fore  final  Judgment  in  the  action. 

■  Z  As  a  general  r^  '  ■  (he  supreme  court  of 
this  tenitory  will  ooi  consider,  tor  the  first 
time^  on  appeal,  qnestioiis  not  presrated  la  tbe 
eanse  In  the  court  below. 
fSyllabns  tj  the  Court.) 

Appeal  from  district  court,  Beaver  oounty; 
!  before  Justice  Jfohn  H.  Burford. 


Action  by  Oeocs«  B.  Bealy  agalUrt  Q.  1. 
Loofbourrow,  county  treasurer,  BVank  D. 
Healy,  sheriff,  and  tbe  board  ot  ooonty  com- 
mlssionos,  of  ttae  oounty  ot  Beaver,  OkL  T,* 
to  restrain  the  collection  of  certain  taxes. 
From  an  order  of  the  district  court  iff(AlbI1}> 
log  the  probate  Judge  from  furtbw  consider- 
ing such  action,  plaintiff  appeals.  Dismissed. 

Talcott  Orm'8l>ee,  for  appellant.  C  H.  Big- 
bee,  for  appellees. 

BimtBB,  X  There  Is  nothing  before  tbis 
court  at  this  time  for  Its-oonsideratiOTt,  upon 
tbe  merits  in  this  cas&  It  appears  from  the 
record  tbat  a  writ  of  prohlbltitm  vras  Issued 
by  order  of  the  Judge  of  Ibe  second  Judith 
district,  at  chambers,  iHtjhlbltlBg  Carter  Tr» 
cy,  probate  Judge  ot  Bsavar  county,  OkL.  T., 
from  hearing  an  actioD,  and  prt^blUng 
George  U.  Healy  firom  proseeoUng  an  action, 
in  the  probate  court  of  Beaver  oounty,  to  re* 
strain  the  defexMlants  from  proceeding  to  col- 
lect certain  taxes  levied  against  the  plain- 
tiff, George  H.  Healy;  and  the  writ  reqidred 
an  answer  to  be  made  by  the  defendants  In 
said  cause,  In  the  district  court,  on  w  befor? 
tbe  8tb  di^  of  May,  18M.  This  writ  was 
.granted  on  the  6th  day  of  December,  ISdSt 
and  an  appeal  was  filed  In  this  court  on  the 
Bth  day  of  January,  1S84.  No  Judgment  has 
ever  been  rendered  In  said  cause  in  the  dis- 
trict court  of  Beaver  county,  nor  does  it  ap- 
pear that  any  motion  has  ew  been  made  1^ 
the  Judge  of  tbe  probate  court  of  Beaver 
county,  or  by  the  plaintiff  In  this  case,  or  by 
any  otiier  p»Bon,  to  set  a^de  tbe  action  of 
tbe  district  Judge  at  chambers,  In  granting 
tbe  writ  of  prohibition  against  the  probate 
Judge,  prohibiting  him  from  hearing  said 
cause,  and  against  George  H.  Healy,  prohibit- 
ing bim  from  prosecuting  saJd  cause.  ^Is 
Is  not  a  final  Judgment  or  order,  from  which 
an  appeal  may  be  taken  to  this  court  No 
final  Judgment  has  ever  been  rendered,  and 
probably,  if  the  contention  of  tbe  plaintiff  up- 
on the  questions  of  law— which  we  in  no  way 
decide  in  this  case— Is  correct,  and  the  same  Is 
brought  to  the  att^tion  of  the  district  cotirt, 
no  final  Judgment  ever  will  be  rendered 
against  the  party  appealing,  and  he  will  have 
no  cause  to  complain  In  this  court  No  final 
Judgment  having  been  rendered  In  this  cause, 
this  appeal  will  not  lie.  Railroad  Co.  v. 
Brown.  26  Kan.  443. 

There  Is  another  reason  why  the  action  of 
the  district  judge,  complained  of,  cannot  be 
reviewed  here.  The  writ  of  prohibition  was 
granted  at  chambers,  without  notice,  and 
without  any  appearance  on  the  part  of  the 
probate  Judge  of  Beaver  county,  or  <m  the 
part  of  this  appellant;  and  they  have  not  bo 
far  as  the  record  shows,  made  any  motion  or 
any  application  of  any  kind  to  the  district 
court  or  the  Judge  thereof,  to  set  aside  this 
order.  Tbe  questloDs  be  raises  have  never 
in  any  way  been  raised  in  tbe  district  court, 
or  before  the  Judge,  in  order  that  the  ,  dis- 
trict court,  or  the  district  Judge,  might  first 
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pass  opoD  the  same;  and  tbls  oourt  will  not, 
as  a  general  rule,  constder,  for  the  first  time, 
on  appeal,  queetione  not  presented  In  the 
cause  In  the  court  below.  Such  a  practice 
would  not  only  be  unnecessarily  burdensome 
upon  the  supreme  court,  but  would  be  entire- 
ly unfair  to  the  district  courts.  Railroad  Co. 
V.  Mfhlmon,  17  Kan.  224.  For  these  reasons 
the  appeal  will  be  dismissed.  All  the  Justices 
concnirlng, 

BUBFOBD,  X,  not  Blttlns, 


BEERY  et  al.  v.  SMITH,  Sheriff. 
(SiqffMne  Court  of  Oklahoma.  Sept  8,  18&i.) 

AniAi.— Rbtibw  — iKcoxRBoT  BTAniiBST  or 

Rkcobd. 

Tliis  case  was  originally  decided,  with 
the  fact  in  view,  as  shown  by  the  record,  that 
DO  bill  of  exceptions  bad  been  filed,  nor  had 
exceptions  to  the  girins  of  iDStructioDS  been 
saved,  as  provided  by  section  19,  p.  St2,  St. 
ISDO;  and  the  reoord  belny  InoOTrectly  stated 
by  the  appellant  in  his  motion  for  a  rehearing, 
legal  questions  sought  to  be  raised  as  applicable 
thereto  will  not  be  considered. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Cleveland  conn* 
ty;  before  Justice  John  Q.  Olark. 
On  motion  for  rehearing.   Motion  denied. 

Berry  &  Hess  and  Amoa  Green  &  Son,  for 
appellant  Leslie  P.  Roes  and  Herod  ft 
Widmer,  for  appellee. 

SCOTT,  J.  On  Febroary  2, 1S04,  this  court 
affirmed  the  judgment  of  the  court  below  in 
this  case.  35  Pac.  676.  On  the  23d  day  of 
February,  18D4,  the  appellants  filed  a  motion 
for  review  and  rehearing,  assigning  in  said 
motion  three  alleged  arrors  which  could  ap- 
propriately have  been  stated  In  one.  The  ap- 
pellants complain  that  It  was  error  for  the 
court  to  hold  that  unless  exceptions  were 
saved  to  the  giving  of  instructions,  as  pro- 
vided by  section  19,  p.  842,  St.  1890,  that  It 
is  the  duty  of  the  coui-t  to  overrule  a  motion 
tor  a  new  trial  and  to  set  aside  the  verdict 
of  the  Jury,  assigning  the  giving  of  such  In- 
struction as  erroneous,  notwithstanding  tbe 
law  might  have  been  Incorrectly  stated  In 
such  instruction.  Appellants  further  argue 
that  the  provl^on  of  tbe  statute  referred  to 
Is  only  a  cumulative  method  of  saving  excep- 
tions to  instructions  without  a  bill  of  excep- 
tions, aud  does  not  take  away  the  riglit  to 
except  to  the  giving  of  instructions  at  the 
time  they  are  given  by  the  court,  and  after- 
wards, wltliln  the  time  provided,  embodying 
tbe  same  In  a  bill  of  exceptions  signed  by 
the  court  and  made  a  part  of  the  record,  all 
of  which  appellants  allege  was  done  In  this 
case.  It  Is  contended  also  that  the  Instruc- 
tions, or  such  ones  as  are  complained  of, 
were  excepted  to.  and  exceptions  preserved, 
and  properly  and  legally  brought  before  the 
court,  and  should  have  been  cousidered  un- 
der the  assignment  of  error  filed  lu  the  case. 
The  statements  of  the  record,  by  the  appel- 
lants, are  untrue.    There  is  not  an  exception 


of  any  kind  saved  In  the  record,  from  first 
to  last  The  record  utterly  falls  to  disclose 
an  exception  of  any  kind  to  the  giving  of 
instructions;  hence.  It  is  uuuecessary  for  the 
court  to  discuss  the  legal  propositions  at- 
tempted to  be  raised.  Indeed,  a  further  dis- 
cussion would  not  only  be  fruitless,  but  bad 
taste,  since  the  truth  of  the  appellants*  con- 
tention Is  clenrly  disproved  1 7  the  record  in 
the  case.  This  case  was  originally  decided 
by  this  court,  having  in  view  the  fact,  as 
shown  by  the  record,  that  no  bill  of  excep- 
tions had  been  filed;  and  It  Is  a  snrprlsfng 
thing  to  the  court  that  the  appellant  makes 
any  such  contention  in  his  motion  for  a  re- 
hearing. Neither  had  exceptions  been  saved 
to  the  giving  of  Instructions,  as  pro\  Tried  by 
section  19,  p.  842,  St  1890,  and  In  the  absence 
of  either,  or  In  the  absence  of  exceptions  of 
any  kind,  tbe  court  can  do  nothing  except  as 
stated  In  our  former  decision.  There  is  no 
question  presented  In  tbe  motion  for  a  rebear- 
Ing  worthy  of  any  further  attention  of  this 
court  The  motion  wlU  therefore  be  denied. 
All  tbe  Justices  concurring. 


FIRST  NAT,  BANK  OF  ARKANSAS  CITY 

V.  JONES  ft  ux. 
(Supreme  Court  of  Okluhoma.    Sept  7,  1891.) 

Plmadivq — CoHruiNT— Wkittb!(  Instkcmbst  am 
Exhibit— Variance— Dehcrk  KB. 

1.  Where  a  written  instrument  is  the  foun- 
dation of  a  civil  action,  the  original,  or  a  copy 
thereof,  should  be  filed  as  an  exhibit  to  the 
I»leading,  and  in  case  of  vnriaQce  between  the 
pleading^  and  the  exhibit  the  exhibit  must  con- 
trol. The  inarrument  Is  hrtd  to  be  a  part  of  the 
comidaint,  and  a  failure  to  file  the  original,  or 
a  copy  thereof,  is  fatal  to  the  case  00  demmref. 

2.  In  this  caf«e  there  is  a  fatal  variance  be- 
tween the  pleadings  and  the  exhibit  and  the 
demnirer  should  have  been  sastained. 

(Syllabus     fho  Coturt) 

Appeal  from  district  court.  Kingfisher 
county;  before  Justice  John  H.  Burford. 

Action  by  the  First  National  Bank  of  Ar- 
kansas City,  Kan.,  against  James  Jones  and 
wife,  on  a  promissory  note,  and  to  foreelow 
a  mortgage.  Judgment  for  plalntill.  De- 
fendants appeal.  Reversed. 

T.  G.  Cutlip,  for  appellants.  NotTsInger  & 
Kagle,  for  appellee. 

SCOTT,  J.  On  the  21st  day  of  October, 
1892,  the  First  National  Bank  of  Arkansas 
City,  Kan.,  fllo]  Its  complaint  in  the  district 
coiirt  of  KIngfislier  county  against  James 
Jones  and  Nancy  A.  Jones,  containing  alle- 
gations as  follows:  "That  on  the  25tli  day  of 
June,  1801,  by  their  promissory  note,  a  copy 
of  which  Is  filed  herewith  and  made  a  part 
of  this  complaint  promised  to  pay  to  A.  \. 
Alexander  the  sum  of  $944.04  six  mtMitbs 
thereafter,  with  Interest  from  date  at  the 
rate  of  ten  per  cent  per  annum,  payable  at 
the  First  National  Bank  of  Arkansas  Cty, 

Kan.;  that  on  the  day  of   A.  V. 

Alexander  indorsed  said  note  to  H.  P.  Far- 
rar.  as  cashier  o^,t^J^^l^aJt^^g«* 
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of  Arkansas  CItjr,  for  tbe  tise  ftnd  benefit  bt 
said  bank,  and  aald  bank  Is  nov  tbe  lef^al 
holder  of  said  note;  that  on-  the  29tta  day  of 
June,  1801,  to  secure  the  juiyment  of  said 
note,  tbe  defendants  executed  to  A.  V.  Alex- 
ander their  mortjcaRe,  a  copy  of  which  la 
filed  herewith  and  made  a  part  of  this  com- 
plaint; that  said  mortKOf^e  was  exeented  to 
secure  the  payment  of  the  aforesaid  note; 
that  there  Is  now  dne  and  unpaid  on  atoro* 
said  note  the  snm  of  ^fiSZM  Wherefore, 
plaintiff  demands  Jndfpnent  ffnr  $seZ32,  and 
oaks  that  said  mortcoge  be  foreckwed,  and 
the  real  estate  described  tJiereln,  or  sndi 
part  thereof  as  may  be  Becessniy  to  eecnie 
platntlfTs  claim  and  costs,  be  sold  for  that 
purpose,  and  for  all  other  proper  reUet"  To 
this  complaint  Is  atta<Aed  the  IbUowln?  «- 
biblt:  "Mi.Oi.  Arkansas  Olty,  Kansas,  June 
25th,  1801.  Six  mon^  after  date,  for  volae 
rec^ved,  I  inromlse  to  pay  to  the  mder  of  A. 
V.  Alexander  nine  hundred  forty-four  ft 
Oi/lW  d<dlani,  with  Interest  Cram  date  at  tbe 
rate  of  tm  per  cent  per  annum,  payable  at 
the  Virst  National  Bank  of  Arkansas  City, 

Kansas.  Due,  .  CSIgneA]  James  Jones. 

Nancy  Tones."  The  mortgage  was  executed 
by  James  Jtmes  and  Nancy  A.  Jones  to  A.  V. 
AlMcander.  and  Is  flie  usual  form  of  real- 
estate  mortgages,  and  was  at  aaid  time  a 
raUd  Uen  against  the  real  estate  therein  de- 
scribed. 

On  the  4Xb  day  of  Norember,  1892.  defend- 
ant Nanc7  A.  Jones  mored  the  court  to  set 
aside  the  sorlce  upon  her,  alleging  several 
grounds.  The  court  pennltted  the  offlcw  to 
amend  bis  return,  and  the  motion  was  orrer- 
ruled.  Upon  this  question  we  think  the 
court  committed  no  error. 

On  tbe  Gth  day  of  Norember  the  defend- 
ants llled  a  demurrer,  alleging  the  complaint 
of  the  plaintiff  to  be  nnc^taln,  Indcflnlte. 
and  Insufficient,  and  not  to  contain  facta  suf- 
ficient to  state  a  cause  of  action,  and  as- 
signed as  special  grounds  the  following: 
''First,  because  the  complaint  does  not  show 
when  the  note  sued  on  was  Indoraed  to  H.  P. 
Famur;  second,  because  the  complaint  does 
not  show  that  II.  P.  Forrnr  ever  Indorsed 
said  note  to  the  plaintiff;  third,  because  the 
complaint  does  not  show  that  said  note  was 
Indorsed  for  a  valuable  consideration; 
fourth,  because  the  copy  of  tbe  said  note 
filed  herewith  does  not  show  any  Indorse- 
ment or  credit;  fifth,  because  said  complaint 
does  not  show  that  the  mortgage  therein 
mentioned  was  ever  delivered  by  defendant 
to  said  Alexander;  sixth,  because  said  com- 
plaint does  not  show  that  said  mortgage 
was  ever  recorded;  Bcvcoth,  because  said 
complaint  does  not  show  tbat  demand  fOr 
payment  has  ever  been  made  on  the  defend- 
ants on  said  note."  This  demurrer  the  court 
overruled,  to  which  defendants  excepted.  In 
coDsidcrlDg  the  points  raised  In  this  ca»e, 
the  ovetruling  of  the  demurrer  Is  tbe  only 
one,  In  the  Judgment  of  the  court,  necessary 
to  discuss, 

.We  think  tiie  demurrer  should  have  been 


sustained.  It  will  be  observed  Quit  the  com- 
plaint allegea  that  tbe  note  In  qpieAiaa  was 
assigned  by  A.  V.  Alexander,  the  payee  there- 
of, to  one  H.  P.  Farrar,  as  cashier,  fOr  the 
use  and  faeneftt  of  the  First  Nattonsl  Bank  of 
AriuiDsas  caty;  that  a  true  copy  of  said  note 
la  filed  wlOi  and  made  a  part  of  said  com- 
plaint Upon  examination  of  the  note,  it 
shows  tbat  It  Is  payable  to  tiie  order  of  A.  V. 
Alexander,  and  contains  n»  assignment  or  ln< 
dorscmoit  of  any  Und.  Tliere  Is  a  direct 
variance  between  the  complahit  and  the  ex- 
hlUt,  and  the  question  ailses,  upon  the  eon- 
dderaUoB  of  the  demurrer,  which  should  con- 
trol,—the  exhibit  or  tbe  complaint  This 
action  was  commenced  while  tbe  Indiana 
Code  was  In  force  in  Oklahoma,  and  tbe  au- 
thorities in  tbat  state  dedare  that  the  original 
tnstniment  or  a  oopy  thereof,  pleaded,  must 
be  filed  with  and  made  a  part  of  such  plead- 
iDf?,  where  the  written  Instmment  Is  tbe 
foundation  of  the  action,  and  if  there  Is  n 
variance  between  the  exhibit  and  the  com- 
plaint  the  copy  or  eAlUt  must  c<HitroL  Tbe 
statute  upon  whiob  these  authorities  are 
based  reads;  "When  any  pleadii^  la  founded 
upon  a  written  Instrument  or  fm  an  account 
tbe  original,  or  a  copy  therof,  must  be  filed 
With  tbe  pUadlngs.  A  set  off  or  ooonter- 
dalm  Is  within  the  meaning  of  this  section." 
Some  states  having  the  same  statute  bold  tbat 
the  inatrument  Is  no  part  of  the  complaint. 
Upon  tbe  ground  that  tbe  filing  of  a  copy  of 
an  Imtnunent  tekes  the  place  of  profert  at 
common  law.  The  courts  of  Indiana,  how- 
ever, do  not  so  hold.  The  statute  Just  quoted 
Is  not  considered  as  maklnR  profert  of  the  In- 
strument neceseary  by  filing  a  copy  with  the 
pleadings.  The  Instrument  is  held  to  be  a 
part  of  the  complaint  and  the  failure  to  file 
the  ori;?lnal  or  a  copy,  where  It  la  tbe  founda- 
tion of  the  acti(m,  is  fatal  to  the  case  on  de- 
murrer. 1  Work,  PI.  &  Pr.  i  415;  Mercer 
V.  Hebert  41  Ind.  4S9;  Seawright  v.  Coff- 
man.  24  Ind.  414;  Price  v.  Railroad  Co.,  13 
Ind.  58;  Herren  v.  Clifford,  18  Ind.  411;  West 
v.  Ditching  Ca.  19  Ind.  458;  Westfall  v. 
Stark.  24  Ind.  377;  Spaulding  v.  Baldwin. 
31  Ind.  376;  Plowman  v.  Sbldler,  96  Ind.  484; 
Hamrirtc  v.  Craven,  89  Ind.  241;  Oalbreath  v. 
McN'elly,  40  Ind.  231;  Kiujt  v.  Insurance  Co., 
45  Ind.  43;  Cook  v.  Hopkins,  86  Ind.  209; 
Pennsj-lvanla  Co.  v.  Holderman,  69  Ind.  18; 
Brown  V.  State,  44  Ind.  222.  Not  only  Is  tbe 
written  instrument  repariled  as  a  part  of  the 
pleadings,  In  Indiana,  but  Its  terms  cannot  be 
varied  or  chanRod  by  Its  averments.  Where 
there  Is  a  variance  between  tbe  pleadings 
and  tbe  exhibit  filed,  the  exhibit  must  control. 
1  Work,  PI.  &  Pr.  $  415;  Stafford  v.  David- 
eon,  47  Ind,  319;  CrandaU  v.  Bank.  61  Ind. 
3tt;  Carper  v.  Qarr,  70  Ind.  212;  Hiu'lburt 
V.  State,  71  Ind.  154;  City  of  Elkhart  v. 
Stmonton,  71  Ind.  7;  Bayless  v.  Glenn,  72 
Ind.  5;  Cress  v.  Hook,  73  Ind.  177;  Min- 
ing Co.  V.  Casteel,  73  Ind.  200.  If  the  ex- 
hibit must  control,  tlien  It  Is  useless  for  the 
complaint  to  allege  assl^nniont.  transfer,  or 
Indorsement  of  the  Instrument,  unlesa.tha^ 
copy  set  out  shows  StS^'^a^ft^^Oh^^tti- 
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€OpT  of  'tUe  note,  and  algb  flie  note;  set  out 
In  tlie  comidalnt,  aie  aU  executed  In  favor 
of  A.  v.  Alerander,  and  both  Oa  to  show  tbat 
Alexander  ever  assigned,  tran&ferred,  or  In- 
dOTsed  tlie  note  or  mortgage  to  any  person, 
copartnarsblp,  or  eorporatlfm.  The  copies 
tbemsdvea  ftU  to  disdoee  bow  the  plaintiff 
can  be  In  possegslon  of  them.  If  Alexander 
Indorsed  or  transferred  said  note  to  plaintiff, 
then  the  exhibit  should  show  that  fact  If 
the  plaintiff  became  the  owner  of  the  note 
by  some  transaction  tn  which  the  actual  In- 
dorsement was  not  made.  It  should  hare  been 
so  pleaded,  and  proved  as  any  other  fact 
The  demurrer  adn^ita  everything  alleged  In 
the  complaint  to  be  tme,  as  a  rule;  but  In  a 
case  of  this  kind,  where  the  exhibit  contrt^, 
only  that  shown  In  the  exhibit  can  be  taken 
as  true,  because  of  the  variance  between  the 
pleading  and  exhibit 

If  the  exhiUt  controls,  can  the  court  render 
judgment  as  prayed  fw  In  the  complaint? 
Obviously,  this  cannot  be  done,  for  the  action 
is  institttted  by  the  First  National  Bank  of 
Arkansas  Olty,  and  the  exhibit  sbowa  tiie  note 
to  be  due  and  payable  to  A.  V.  Alexander; 
hence.  If  Judgment  were  to  be  rendered  at  all, 
it  would  necessarily  be  rendered  in  favor  of 
Alexander.  Thus  we  think  the  demurrer 
should  have  been  sustained,  and  so  hold. 

There  are  two  reasons  for  not  discussing 
other  points  raised  In  the  brief.  One  Is  that 
it  Is  imnecessary  to  the  determination  of  this 
case;  and  the  other,  that  the  record  is  in  such 
an  incomprehensible  and  unintelligible  condi- 
tion as  to  make  a  dear  discussion  of  them 
impossible.  The  Judgment  of  the  lower  court 
will  therefcffe  be  reversed,  and  the  case  re? 
raanded  tor  further  proceedings.  It  is  so  or- 
dered.   All  the  Justices  ccmcurrlng. 

BURFOBD,  J.,  not  sitting,  having  presided 
In  the  court  below. 


REDMAN  V.  TBRRITORT. 

(Supreme  Court  of  Oklahoma.    Sept  8,  1894.) 

CaiMiyiL  Law— Appeai^Anouskm Birrs— Faut 
UHE  TO  Admonish  Jort  —  Naw  Trial  — Evi- 

.    DIKOB— PkESBNCB  Of  ACCUSBD- KSCORD. 

1.  It  is  the  general  rale  that  all  reasonable 

presumptions  and  intendments  will  be  made  in 
favor  of  the  proceedings  of  a  trial  court. 

2.  If  the  court  has  failed  to  admonish  the 
Jury  upon  adjoarnmeuts  as  reqaired  b7  law,  a 
motion  for  a  new  trial  on  that  ground  should 
allege  bu(^  failure,  and  the  motion  toe  new  trial 
should  be  supported  Iqr  competent  evidence 
showing  that  fact. 

3.  After  a  careful  reading  of  the  record, 
hild,  that  it  shows  affirmatively  the  presence  of 
the  defendant  at  every  step  of  the  trial,  and 
that  nil  the  iNroceedlngs  of  the  trial  court  were 
regular. 

(Syllabna  by  the  Court) 

Appeal  from  district  court,  Lincoln  county; 
before  Justice  A  G.  Curtln  Bierer. 
.  Hfinry  A.  Redman  was  convicted  of  man- 
slaughter, and  appeals.  Afflrmed. 


>  -  L.  B.  Payne  and  H.  R<  ISniistQii*  for  .ap-_ 
pellant  Gtewge  Qardner  and  D.  N.  Fnuda,' 
for  the  Twritory. 

SCOTT,  J.  On  the  23d  day  of  May,  1883, 
the  grand  Jury  of  Lincoln  county  returned 
an  Indictment  against  Heory  A.  Redman, 
charging  hbn  with  the  murder  of  one  Ion 
Redman,  his  wife.  On  the  2d  day  of  June, 
1BB%  a,  demmrflr  was  filed  to  the  indictment; 
which  the  court  overmled.  Trial  took  iilace 
on  the  15th  day  of  February.  18M.  The 
Jury  retonted  a  verdict  finding  him  guilty 
Qt  mnnalanghter  In  the  first  degree.  On  the 
same  day  he  filed  a  motion  toe  a  new  trial, 
alleging:  "(1)  The  verdict  la  cmtrary  to  the 
evidence.  ^)  Tba  Terdlct  ia  contrary  to  the 
law.  ^)  Because  iu>  verdict  anfflcient  tn  law 
has  been  found  bg  the  jury.  (4)  For  mon 
of  law  occurring  at  the  trial,  and  excited  to 
at  the  time."  This  motion  the  court  over- 
ruled, and  on  the  15th  day  of  FetMmary,  l8tM, 
he  filed  his  motion  aa  arrest  of  Judgmmt, 
which  was  likewise  overmled;  and  on  the 
ITth  d^  of  Feibruary,  1884^  tie  waa  sen- 
tenced by  the  court  to  Imprlawunnit  In  the 
penltntlary  at  Lan^ng,  Kan.,  toe  a  period 
ot  ten  yeats,  with  two  years  <itt,  being  the 
poind  of  bis  Incarceration  In  Jail  awaiting 
trial.  To  all  of  which  exceptions  were  taken, 
and  tiie  case  comes  to  ns  fur  review. 

One  of  the  errvn  alleged  la  that  the  record 
tells  to  show  that  the  court  admonished  the 
Jury  ni>on  each  adjournment  as  required  by 
law,  and  State  r.  Hnlklns,  18  Kan.  16,  to 
dtsd.  This  case,  unless  read  carefully.  Is 
Ukdy  to  prove  misleading.  Upon  a  oireful 
examination  thereof,  it  clearly  falls  to  sua- 
taht  the  contention  of  the  appellant.  If  it 
wera  tma  that  tiie  court  actually  failed  to 
admonish  the  Jury  aa  required  by  sectiim 
6060.  St  OkL,  it  would  be  error,  wltiiout 
doubl;  whether  the  Jury  had  been  kept  In 
charge  of  officera  or  not.  Before  it  is  error 
the  fact  must  be  established  that  the  admoid- 
tion  was  not  ^ven.  In  State  v.  Mulkln^ 
supra.  It  appeared  by  compet^t  inx>ot  that 
the  court  failed  to  admonish  the  Jury,  and  it 
was  h^d  error,  which  Is  the  law.  In  the 
absence  of  proof  to  the  contrary  the  proceed- 
ings of  a  court  are  presumed  to  have  been 
regular  and  In  due  form  of  law,  except  where 
a  constitutional  right  Is  involved,  such  as 
presence  during  the  trial.  If  It  were  a  t&ct 
that  the  court  did  not  admonish  the  Jury, 
appellant  should  have  set  that  fact  ont  In  bis 
motion  for  a  new  trial,  and  supported  the 
charge  by  competent  evidence.  Then,  unless 
the  prosecution  could  have  shown  that  his 
rights  had  not  been  substantially  jircjudlced, 
the  motion  should  have  been  sustained.  The 
mere  charge  of  error  of  law  occurring  during 
the  trial,  and  excepted  to,  not  supported,  (a 
Insufficient  In  State  v.  Mulblns  the  defend- 
antHied  a  motion  for  new  trial,  setting  fn-th 
among  other  things  that  the  Jury  had  been 
allowed  to  separate  without  being  admon- 
ished by  the  court;  that  tiiere  was  ndscon* 
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duct  of  the  Jurors  during  tbe  time  of  ench 
MpAration.  -  At  the  time  of  the  hearing:  an 
affidavit  of  one  of  the  jurora  was  read  In  evi- 
dence by  the  defendant,  which  affidavit  stat- 
ed, amon?  other  things,  that  a  person  who 
had  heard  one  of  the  witnesses  testify  said 
to  the  juror  that  If  he  were  on  tlie  jury  he 
would  hang  the  old  rascal;  that  he  was 
gnll^,  and  ought  to  be  hung.  The  trial 
court  refused  to  grant  a  new  trial,  and  tbe 
case  was  appealed  to  the  supreme  court 
The  court  held  that  the  question  of  prejudice 
to  the  defendant's  richts  had  been  properly 
i^Lsed,  and  tbe  burden  of  proving  that  his 
rights  had  not  been  substantially  prejudiced 
was  upon  the  prosecutfoo,  and  therefore,  If 
the  state  did  not  Bhow  by  competent  evidence 
that  the  defendant's  rights  had  not  been 
prejudiced,  it  would  be  presumed  tluit  they 
had  been.  This  distinction  Is  clearly  drawn 
in  tbe  opinion.  The  court  say:  "Of  course, 
if  sliown  affirmatively  by  the  facts  In  the 
case,  or  by  the  facts  brought  Into  the  case 
at  the  time  of  the  bearing  of  the  motion  for 
a  new  trial,  that  nothing  transpired,  during 
the  irregular  separation  of  the  jury,  preju- 
dicial to  the  defendant's  rights,  then  the  court 
would  not  err  in  overruling  the  motion-  This 
'^ew  of  the  question,  of  course,  throws  the 
burden  of  proving  that  no  prejudice  occinrred 
by  reason  of  the  failure  of  the  court  to  ad- 
monish the  jury,  upon  the  stat^."  In  the 
case  at  bar  the  motion  for  a  new  trial  simply 
contained  the  charge  of  "error  of  law  occur- 
ring on  tlie  trial."  and  no  affidavit  or  other 
evidence  was  offered  to  show  such  failure. 
In  the  absence  of  direct  proof  to  the  con- 
trary, we  must  presume  that  the  court  be- 
low admonished  the  Jury  as  required  by  law, 
and  did  all  that  was  necessary  to  be  done. 
Tlie  presumption  Is  that  the  court  duly  ad- 
monished the  Jiu'y  as  to  their  duty.  Evans 
T.  State,  7  Ind.  271;  State  v.  Palmer,  40 
Kan.  .174,  20  Pac.  2T0;  Elliot,  App,  Proc  | 
7:23.  The  rule  that  all  reasonable  presump- 
tion and  intendment  will  be  made  In  favor 
of  the  ruling  of  the  trial  court  Is  one  of  the 
best-settled  and  most  recently  applied  rules 
in  appellate  procedure.  Prllliman  v.  Mon- 
denhall,  120  Ind.  279,  22  N.  B.  247;  Happ  t. 
Kestcr,  125  Ind.  79,  25  N.  E.  141;  Bishop  v. 
Villajje  of  Goshen,  120  N".  T.  33T,  24  N.  E. 
720;  Walters  v.  Tefft,  57  Mich.  390,  24  N.  W. 
117;  Morispy  v.  Swlnson,  104  N.  C.  555,  10 
S.  E.  754;  Chcstnutt  v.  Pollard,  77  Tex.  80, 
13  S.  W.  852;  ElUot,  App.  Proc.  {  710;  Ken- 
nedy V.  McNlchols,  29  Mo.  App.  11, 

The  objection  is  raised  that  the  court  erred 
In  admitting  the  testimony  of  Jennie  Watt, 
stenographer,  from  her  shortlmnd  notes,  repro- 
ducing the  testimony  of  S.  B.Macklin,  deceas- 
ed, given  on  a  former  trial  of  appeUant  on  the 
same  Indictment  The  testimony  complained 
of,  as  shown  by  the  record,  is  as  follows:  "Q. 
Jfow,  you  may  state  what  the  testimony  of  Mr. 
Macklln  was  on  that  trUiI,  to  which  you  have 
just  referred.  (Objected  to  by  defendant  as 
Incompetent  Irrelevant,  and  Immaterial,  no 
proper  foundation  being  laid  for  tbe  evidence, 


and  because  the  evldmce  of  the  witness  does ' 
not  show  that  she  recollects  the  testimony 
of  said  Macklln.  Tbe  court  overruled  the 
motion,  and  to  the  roUog  the  defendant  duly 
excepts.)  Q.  Do  you  remember  his  testi- 
mony? A.  I  remember  It  as  I  have  refreshed 
my  memory  from  my  notes,  only.  Q.  After 
having  refreshed  your  memory  from  your 
notes,  state  as  fully  as  you  can  what  he  tes- 
tlllcd  in  regard  to  tbe  mattor.  A  He  testi- 
fied that  be  had  guarded  Mr.  Redman  Bome 
two  or  three  days  after  his  arrest  and  that 
he  talked  to  him  about  his  daughter  Lizzie, 
and  said  he  was  terribly  afraid  that  they 
would  get  around  her  and  get  her  to  testify 
something  that  would  convict  him,  and  that 
he  asked  the  witness  Macklln  to  go  to  her,  and 
see  her,  and  form  an  idea  as  to  what  she  was 
going  to  swear  to.  That  is  about  all  he  testi- 
fied to  on  that  point  that  I  remombcr-  (De- 
fendant moved  to  strike  out  the  evidence  of 
the  witness,  as  Incompetent  The  court  over- 
ruled the  objection.  Defendant  excepts  to 
the  ruling.)"  Tbe  defendant  should  have  In- 
terposed bis  objection  to  the  question  aslu'd 
"iyy  the  in-osecutlon,  and  not  have  waited  un- 
til It  was  propounded  and  answered,  and  then 
moved  to  strike  it  out  The  question  was 
not  misleading,  or  the  answer  different  ftom 
what  the  question  implied  it  would  be.  If 
the  witness  had  responded  by  evastcm,  or  hod 
stated  what  the  question  did  not  coU  for. 
the  motion  to  strike  out  would  bare  been, 
proper,  and  should  bave  been  sufltalned, 
bot  where  a  question  material,  relevant  and 
competent  is  propounded,  and  no  objection. 
Interposed,  and  the  witness  answers  properly, 
a  motion  to  strike  out  will  not  be  sustatned. 
■  The  further  objection  is  raised  Uiat  tha 
rtewd  does  not  show  affirmatively  that  the 
defendant  was  [ffeaent  during  the  trial,  and 
especially  when  the  verdict  was  received. 
We  bave  carefully  read  the  record,  and  think 
It  is  sufficiently  shown  that  the  defendant 
was  present  at  every  step  in  the  triaL  He 
was  present  on  the  6tb  day  of  February, 
when  his  counsel  presented  a  motion  for  a 
continuance;  on  the  lOtb  day  of  February, 
when  bis  trial  was  commenced;  and  on  each 
day  thereafter,  until  his  trial  was  concluded 
and  the  jury  had  returned  with  their  verdict 
We  can  see  no  error  in  this  assignment 

We  arc  unable  to  find  any  error  In  thia 
case,  though  the  questions  Involved  have  been 
diligently  considered.  Fifty-six  errors  are 
alleged  in  the  ruling  of  the  court  upon  the 
admission  of  evidence,  suppression  of  depo- 
sitions, and  the  refusal  of  instructions  offered 
by  the  defendant;  and  we  have,  with  un- 
usual patience  and  application,  carefully  ex* 
amlned  them  all.  But  after  thia  thorougb 
search  and  review,  we  can  find  no  good  rea- 
son for  a  reversal  of  the  case,  and  a  further 
discussion  of  the  questions  raised  would  re- 
sult in  nothing  nseful  to  the  appellant  the 
prosecution,  or  the  public.  The  Judgment  of 
tbe  lower  court  will  be  affirmed,  and  the  ap- 
pellant ordered  to  be  forthwith  conveyed  to 

tbe  penitentiary.  In ac<»>rdance  with  theJuds>.- 
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ment  of  the  kmcr  eonrt;  as  therein  pro* 
□oimced.  It  la  ao  ordered.  All  the  Jnstlces 
coacurrlog. 

BIERER.  J.,  having  presided  In  the  court 
below,  not  sitting. 


BERET  et  al.  v.  HILL  et  al. 
(SoiH^me  Court  of  Oklahoma.    S^t.  8,  1804.) 

JuDQMBHT  ArriBinNo  Rbpost  or  Kbfxbkb— 
Wbek  Disturbed. 
ITnleBS  manifest  error  appears  In  the  rec- 
ord  of  a  case  before  this  conrt  on  appeal  from 
the  judgment  of  a  district  court  affirming  the 
report  of  a  referee,  the  jndgin«iit  must  be  af- 
firmed. 
(Srllabua  by  the  Court.) 

Appeal  from  district  comi;  Glerelftiid  coun- 
ty; before  Justice  Ftank  Dale. 

Action  by  Hill,  Fontaine  ft  Oo.  against 
Thomas  E.  Berry  and  A.  A.  Berry,  on  ac- 
count  Judgment  tor  plalntlffB.  Defendants 
appeal  Affirmed. 

Thomas  E.  Berry  and  Amos  Green  &  Son, 
for  api>dlaut8.  Boas  ft  Coruthen,  tot  aw^- 
lees. 

SCOTT,  J.  This  Is  an  action  on  account, 
for  the  sum  of  ^1.02,  against  Thomas  E. 
Berry  and  A.  A.  Berry,  partners  doing  busi- 
ness as  Berry  Bros,  at  Norman.  Cleveland 
county,  Okl.  T.  On  the  23d  day  of  May, 
1892.  the  appellees  (plaintlCCs  below),  HiU, 
Fontaine  &  Ca,  filed  thdr  complaint,  attach- 
ing thereto  a  doly-vwlfled  account  in  the 
sum  stated.  The  appellants  (defendants  be* 
low),  on  the  5th  day  of  October,  18&2,  filed 
an  answer,  first  denying  each  and  every  alle- 
gation of  the  complaint,  except  such  facts  al- 
leged as  might  be  admitted  in  sudi  {heading; 
thCT,  as  a  further  defense,  setting  up  a  coun- 
terclaim of  $2,062.20.  The  auctions  of  tlic 
counterclaim  were,  in  substance,  that  In  the 
month  of  September,  A.  D.  1890,  the  appel- 
lants,  at  the  special  request  of  appellees,  con- 
signed cotton  to  app^ees,  and  were  author- 
ized to  attach  bills  of  lading  and  draft  for  not 
to  exceed  80  per  cent  of  the  market  valne  of 
said  cotton,  as  quoted  to  them  daily  by  the 
price  current  furnished  appellees;  that  the 
agreement  implied  and  understood  was  that 
the  parties  should  cMitinue  said  business 
through  the  cotton-sblpplng  season  of  1890, 
1891,  and  1802;  that  in  pursuance  of  said 
nereement  the  appellants  did  consign  and 
ship  to  appdlees,  during  such  period.  240 
Ijales  of  cotton,  wtvth  at  the  time  of  delivery 
in  St  Louis,  after  dedncUng  freight,  storage. 
commiHsions,  etc.  the  sum  of  $12,375.58,  and 
that  appellees  agreed  to  bold  w  sdl  said  cot- 
ton subject  to  the  order  of  app^lants;  that 
appellants  directed  and  ordered  appellees 
to  sell  their  said  consignment  of  cotton 
promptly  upon  arrival  at  St.  Louis,  Mo.,  but 
that  they  willfully  and  frandulently.  and  In 
violation  of  their  said  agieenient,  failed,  re- 
fused, and  neglected  to  sell  said  cotton,  hold- 
ing a  large  pcntlon  of  it  for  some  two  or 


three  months,  and  thereupon  charged  said  ap* 
pellants  storage  to  the  amount  of  75  cents  per 
bale  per  month;  that  during  said  time  cotton 
gradually  declined  In  price,  to  the  amount  of 
two  cents  per  pound.  After  stating  deUts 
and  credits,  appellants  allege  appellees  were 
Indebted  to  them  In  the  sum  of  $2,062.20.  with 
Interest  at  the  rate  of  7  per  cent  per  HnmjTT^ 
from  the  7th  day  of  October.  A,  D.  1891,  and 
prayed  Judgment  accordingly.  On  the  15th 
day  of  October,  1892,  by  agreement,  Sidney 
Denham  was  appointed  by  the  court  as  ref- 
eree to  take  the  testimony  In  the  case,  and 
state  therefrom  an  account  between  the  par- 
ties, and  make  due  report  thereon  to  the 
court  The  referee,  thereupon,  after  hearing 
the  testimony  of  all  the  parties,  submitted 
his  findings  of  fact  and  conclusions  of  law  to 
the  court;  reporting  In  favor  of  the  appel- 
lees in  the  sum  of  $391.02,  as  prayed  for  In 
their  complaint.  On  the  25th  day  of  Decem- 
ber, 1893,  the  court  (Judge  Frank  Dale  presid- 
ing) rendered  Judgment  afllrming  the  referee's 
report,  except  an  allowance  of  $40  by  him  as 
attorney's  fees.  The  appeUants  thereupon 
l)rayed  an  appeal,  which  was  granted;  and 
the  case  was  signed  and  settled  by  the  court 
on  the  IStfa  day  of  November,  1803.  and  the 
record  filed  here  on  llie  5th  day  of  December, 
1893. 

The  ^pellants  present  several  assignments 
of  error  for  the  consideration  of  the  court,  all 
general  In  ttielr  character,  bnt  have  filed  no 
brief  in  sniq>ort  tiiereof;  and  the  court  Is 
guided  In  the  conslderatioa  of  the  case  only 
by  the  record,  as  presented.  The  court  has 
fully  and  carefully  examined  tiie  record,  and 
feels  entirely  ccHivlnced  that  the  findings  of 
the  referee's  report,  and  the  judgment  ot  the 
court  rendered  thereon,  are  foUy  jiutlfled  by 
the  evtdflice  In  the  case.  The  appellantB  faH 
to  bring  up  the  entire  evidence  oonsido^d  by 
the  referee.  Howevw,  mileas  the  record  doM 
contain  all  the  testimony  token  and  conM- 
a<ed  in  this  case,  the  court  cannot  eondder 
any  part  of  it  Sraitb  v.  GUI,  10  Kan.  74; 
Oallober  v.  Mitchell,  Id.  75;  Clark  v.  HnH, 
Id.  81;  O'Brien  v.  Greltx,  Id.  202;  Insnranee 
Co.  V.  Duffy,  2  Kan.  347;  Go<^i«r  v.  Arm- 
strong, 4  Kan.  80;  McGrew  v.  Armstrong,  5 
Kan.  284;  Topeka  v.  Tuttle^  Id.  425;  Hale  v. 
Bridge  Co..  8  Kaa.  466;  Tmner  v.  Hale,  Id. 
38;  M<Jnto8h  v.  CfMumlsMoners,  13  Kan.  177. 
From  all  we  have  befbre  us,  we  are  imable 
to  see  that  there  was  any  error  Id  the  pro* 
ceedings  in  the  court  below,  and  unless  manl- 
feet  errw  does  appear  the  Judgment  must  be 
affirmed.  It  Is  so  ordsvd.  All  the  justices 
conoorrlng. 


SMITH  et  ttl.  v.  BANK  OP  KINGFISHER. 
(Supreme  Omrt  of  Oklahoma.    Sept  8.  1891) 

APPBAL^RehBARIKO— WnBN  DSKIBD. 

No  new  question  haTing  been  presented 
by  this  motion  for  a  rehearing,  the  court  resf* 
firms  the  doctrine  as  ba«tofore  announced  in 
this  case. 
USyUabus  by  the  Court.) 
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A4>peal  from  dbttrlct  conrt  Klngflifcer  eooa- 
tr;  beCon  Jnstioe  A.  J.  Seaj. 

Oa  Kbeftrinff.  MoUon  deoled. 

For  nfimt  vt  decUon  on  appnl,  ne  85 
K6. 

W.  A.  HcOartne^  and  Hobbe  ft  BCane^  for 

800TT,  J.  On  tbe  8d  day  of  Marcb,  1804, 
flu  court  afflrmed  tbe  Jndgment  of  Uie  lower 
eoort  bi  IlUa  case,  and  directed  that  It  be 
enforced  aooordfngSr.  85  Pae.  966.  On  tbe 
18th  day  of  April*  18H  the  appellanta  ffled  a 
motion  for  a  rehearioff,  aetting  forth  fire  al- 
leged grounds  of  error,  all  of  whldi  go  to 
the  aame  effect,  ehalleD^ng  the  entire  deci- 
tfon  of  tbe  court  Tbe  court  decided  Hut  as 
an  Inrariable  mlet  whwe  a  bill  of  excepttona 
Is  filed  after  tiie  dose  of  tbe  term  at  which  a 
judgment  was  rendored,  It  must  afflrmatlrely 
draw  on  Its  face  that  It  was  ivesented  with- 
in tbe  time  allowed;  and,  further*  that  as  a 
general  rule,  while  parol  evidence  is  compe- 
tent, It  Is  not  of  Itedf,  untided  hy  asxy  other 
bote  or  msmorlal,  snffidait  to  authorise  a 
nunc  pro  tunc  order;  that  It  might  be  com- 
petent, yet  Inaofflcient  In  brief,  tbe  app^ 
lants  cballeuge  the  entire  doctrine  thus  an- 
nounced by  the  court,  and.  in  flielr  argu- 
ment dts  numerous  authorities,  none  of 
v^ch  are  snffldent  to  eouTlnce  ns  that  there 
was  KOj  oror  In  our  conclusions.  A  r»ex> 
amlnatlMi  of  aU  of  the  cases  cited  and  of  all 
flie  qnestlons  Invcdred  in  the  case  oontlnceB 
ns  of  tbe  cwrectneai  of  our  ftmner  decision. 
The  appellants  state.  In  addition  to  this,  that 
the  appellee  did  not  save  an  exception  to  the 
findings  of  Justice  BnrfWd  In  signing  and  set- 
fling  the  case^  and  that,  thereCore,  this  ques- 
tion cannot  be  considered  on  appeal.  Tbls 
Is  ft  mistake.  Bzoeption  was  properly  taken, 
presmred,  and  presetted  to  the  coufL  It 
CoUows  then  that  the  motion  for  rehearing 
most  ba  denied.  An  flie  JosUoes  coneorrlng. 


(S  OU.  M) 

BtTRKB  et  iJ.  T.  TBRRITORT. 

(Snpreme  Cotirt  of  Oklahoma.    Sept  7,  lSd4.) 

COTTIMPT  —  What  CoSaTITUTEB  —  Proobt)ubk— 
Power  to  Punish— RtOHT  to  Jurt  TtUAh—Jv- 
maiAL  NoTios— Apn&L  — Rbtirw  or  Pitrm— 
Statdtrs  or  Ubitbd  Statu— f^Hitt  Ain.T  to 
Tkrritoriai.  Coqrts. 

1.  Tbe  lei^Blatnre  did  not  purpose,  by  the 
provlBioOB  of  the  criminal  atatutei  which  make 
ontafai  conterapti  of  oourt  a  misdemeanor  pun- 
iahable  by  indictment,  to  take  away  tram  the 
court  the  oower  to  poniih  nch  omtempts  in 
the  naual  manner. 

2.  Thft  power  to  pnnlih  tor  contempt  Is  In- 
Iwrent  in  all  coarti  of  record. 

8.  Hm  legialatnre  has  not  power,  In  the  ab- 
sence of  eonatltutlonal  provIuonB,  to  limit  or 
regulate  the  Inherent  power  of  uie  courts  to 
ponish  for  contempt 

4.  The  party  accused  has  no  right  of  a  trial 
by  ivry  in  a  contempt  proceeding. 

B.  Courts  take  Judicial  notice  of  their  own 
pioceedinjrs,  and  In  a  contempt  pioceedlng, 
where  the  eontcmpt  conslBts  of  en  fmpn^er 
publication  cwicenung  matters  pending  in  court. 


the  pablfcatloii  belag  admdttad,  flie  ooort  may 
determine  aU  the  necessary  facts  wltbont  other 
evidence  of  what  occurred  in  conrt  tluut  the 
eonrt's  jttdidal  knowledge^  and  wlthoot  tlw  n^ 
eessity  oif  a  formal  trial.  Inclnding  the  introdno- 
tiOD  of  eridenee. 

6.  On  appeal  from  a  jndgmrat  In  a  con- 
tempt proceeding,  only  questions  at  law  wID  be 
considered,  and  auestlons  of  fact  wlU  not  be  re- 
viewed. 

7.  The  act  of  March  2,  1881,  and  which  ii 
onbodied  In  section  725  of  the  Rerlsed  Statutes 
of  the  United  States.  limiting  the  •aowtr  of  the 
eourts  of  the  United  States  to  inflict  mimmaiy 
punishment  for  contempt  of  court  i>  not  ap- 
plicable to  the  courta  of  this  territory,  these 
courts  not  belnr  one  of  tiie  courts  of  the  uitited 
States  to  which  tbts  ^nrUdmi  of  the  aets  of 
congress  Is  applicable. 

8.  Publications  made  In  a  dally  newspaper, 
while  a  matter  Is  pending  In  court,  as  to  wheth- 
er or  not  a  certain  rq>ort  presented  by  the  grand 
Jury  shall  be  received  by  the  court,  or  returned 
to  the  grand  jory  for  further  proi>er  action  and 
correction,  to  tbe  effect  that  tne  actions  of  the 
judge  seemed  to  Indicate  that  he  Intended  to 
withhold  the  report  and  that  if  the  Judge  per* 
alsted  Id  carrying  out  such  Intention,  by  sap- 
pressing  tbe  report  of  the  grand  Jury,  the  act 
might  be  charaeteriied  as  a  flagrant  ridalSoa 
of  title  people's  rlfrhts,  and  charging  by  dlrsot  Im- 
[dIcatioQ  that  the  actlm  of  the  conrt  'is  an  ef< 
fort  to  browbeat  the  grand  jury,  an  effort  to 
b«id  the  grand  jnry  to  tbe  will  of  the  jndg^** 
and  seriooa  matter.**  eiHislitttte  a  ewtai^ 
ot  court 

(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Oklahoma  coun- 
ty; before  Justice  Henry  W.  Scott 

J.  3.  Burke  and  E.  E.  Brown  were  convict- 
ed of  contempt  and  they  appeal.  Affirmed. 

On  the  23d  day  of  February,  18&4,  an  Infor- 
mation sworn  to  by  W.  H.  Bbey,  clerk  of  tbe 
district  court  of  Oklahoma  county,  OkL  T., 
was  filed  In  the  district  court  of  said  county, 
charging  defendants,  J.  J.  Burke  and  B.  B. 
Brown,  with  contempt  of  court  in  tbe  publi- 
cation of  two  certain  articles  In  the  Times- 
Journal,  a  dally  newspaj^er  published  at 
Oklahoma  City,  and  In  writing  a  certain  let- 
ter to  the  Judge  of  the  district  court,  the 
writing  of  tbe  letter  being  a  part  of  the  com- 
mission of  contempt  The  allegations  of  the 
Information  are  all  substantially  contained 
in  the  findings  of  fact  hoi^lnafter  given. 
The  defendants,  after  demurring  to  the  Infor- 
mation, and  after  the  demurrer  waa  over- 
ruled, filed  their  answer,  denying  that  the 
publication  of  the  articles  set  out  In  the  In- 
formation related  to  matters  pending  in 
court,  denying  that  the  statements  In  the  ar^ 
tides  were  inaccurate  or  untrue,  and  denying 
the  legal  effect  of  these  publlcatlona,  and 
the  letter  written  the  Judge  of  the  court. 
The  defendants.  In  their  answer,  admitted 
the  publication  of  the  articles,  and  the  writ- 
ing of  the  letter  referred  to.  to  the  Judge  of 
the  cotirt,  and  alleged  "that  since  tbe  publi- 
cation referred  to  In  the  information  said 
Henry  W.  Scott,  Judge  of  the  district  court, 
had  announced  in  open  court,  to  the  grand 
JiU7,  that  the  matters  and  things  in  the  paper 
or  report  contained  were  not  matters  or 
things  within  the  Jurisdiction  of  tbe  grand 
Jury  or  of  said  court**  The  answer  contained 
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&  apeclfle  jwragraph  Wtollbwa:  "Fourtli. 
For  a  further  defense  to  tbe  matters  and 
things  In  the  said  Information  aUeeed,  th««e 
defendants  allege  the  truth  to  be  that,  aa 
publishers  and  proprietors  of  the  newspaper 
referred  to  in. the  Information,  tbey  published 
the  facts  that  the  grand  Jury  had  returned 
to  the  Honorable  Henry  W.  Scott,  as  the 
judge  of  said  court,  a  paper  which  was 
neither  an  Indictment  nor  accusation  In  wrlt^ 
Ing  against  a  public  officer,  but  what  was  enp- 
posed  to  be  a  report  of  some  klud  or  nature, 
as  a  matter  of  public  news  to  patrons,  as 
well  also  as  the  facts  that  the  Judge  bad  not 
made  public  the  contents  of  the  paper  up  to 
the  hour  of  going  to  iKress  of  that  edition  of 
the  def^idanta*  paper,  as  well  also  of  the 
fact  that  the  d^endants,  as  enterprising  and 
energetic  caterers  to  a  news-loTing  and  eu- 
Ughtmed  public,  bad  addressed  a  respectful 
letter  to  the  Hoom^ble  Henry  W.  Scott  re- 
questing to  be  permitted  to  give  to  Its  patrons 
the  contents  of  said  paper  so  handed  in  by 
the  grand  Jury  as  aforesaid,  as  well  also  as 
the  fact  that,  up  to  tbe  hour  of  going  to 
ivess  of  said  edition,  no  answer  had  been 
received  from  the  honorable  Judge.  The  de- 
f«idants  furtbor  say  that  they  published 
the  crlUcIsnts  and  animsdTerslons  upon  tike 
Judge's  actions  and  refusals  ba«inbefore 
specified,  believing  that  they  were  the  proper 
subject  of  criticism  and  newspaper  comment, 
and  without  any  Intention  or  desire  to  in 
the  leastwise  Interfere  with,  hinder,  delay, 
impede,  worp,  or  control  tte  administration 
ot  Justice  In  said  cotlrt,  ot.  to  in  any  wise 
affect  the  action  of  the  grand  Jury  or  of  said 
Judge  In  tbe  administration  of  Justice,  and 
not  seeing  how  s&ld  criticisms  could  have  any 
such  effect,  and  not  Intending  to  reflect  upon 
the  integrl^  of  said  Judge,  the  Honorable 
Benry  W.  Scott,  In  the  administration  of  anj 
of  12ie  alRiIrB  of  bis  said  offlc^  or  the  con- 
duct of  said  court" 

Tbe  record  shows  ttiat  after  defendants 
nied  their  answer,  and  "after  hearing  the 
defeodants  fully,  and  the  argument  of  coun- , 
sel,  and  being  fully  advised  in  the  premises, 
the  court  made  the  following  findings  of  fact: 
"First  That,  tbe  district  court  of  tbe  third 
Judicial  district  of  Oklahoma  territory,  slt- 
iSng  in  and  for  tbe  county  of  Oklahoma,  In 
the  territory  of  Oklahoma,  was  In  session  on 
the  21st  day  of  February.  and  had  been 
BO  In  session  for  a  long  time  before  then, 
under  the  law,  and  is  to  so  remain  In  session 
for  a  long  time  thereafter. 

"Second.  That  the  grand  Jury  for  said  coun* 
ty  was  also  In  session  on  said  21st  day  of 
February,  1804,  long  before,  and  thereafter. 

"Third.  That  said  grand  Jury,  on  said  2lst 
day  of  February,  1804,  returned  into  court 
the  matters  remiUnlng  in  their  hands  as  a 
territorial  grand  Jury,  and  reported  that  tb^ 
had  no  furtbor  business  in  their  hands. 

"Fourth.  That  among  the  matters  returned 
by  said  grand  Jury  at  that  time  was  a  re- 
tum,  report*  and  proceedings  of  their  ezaitk- 


taatloa  of  tb«  Jail  and  pomlioase,  vltb  die 
recommendations  concerning  the  Jail,  and 
their  proceedings  In  the  premises.  Accom- 
panying said  report  return,  and  proceeding, 
and  as  a  part  thereof,  was  mattw  entir^ 
foreign  to  the  subject  of  said  report  and  re- 
turn, which  foreign  matter  cast  mere  reflec-^ 
tlons  upon  certain  Individuals  and  persons. 

"Fifth.  That  at  the  time  of  the  reception 
by  the  court  of  said  r^rt  and  return,  a 
hasty  reading  of  the  matter  led  the  court  to 
doubt  tbe  propriety  of  placing  It  on  tbe  rec- 
ords tba^f;  and  the  court  at  said  time  was 
engaged  in  the  trial  of  a  Jury  case,  and  it  was 
not  thought  proper  to  delay  the  trial  to  take 
the  time  to  consider  the  report  and  the  re- 
turn, or  that  part  of  It  deemed  to  be  ob- 
jectionable; and  the  court  directed  tbe  grand 
Jury  that  aa  they  had  to  report  on  the  23d 
day  of  February  next  thereafter  as  a  jury 
for  the  United  States,  they  would  not  be  dis- 
charged o  a  territorial  grand  Jury  until  that 
time. 

"Sixth.  That  such  action  as  to  said  grand 
jury  was  taken  to  enable  tbe  court  to  refer 
to  said  report  and  return  back  to  tbe  Jury 
In  the  meantime,  if  the  court  concluded  it 
should  be  so  referred  back. 

"Seventh.  That  on  the  morning  of  the  said 
23d  day  of  February,  ISOi,  the  court  referred 
sold  report  and  return  back  to  the  grand 
jury,  with  Instructions  to  separate  tbe  for- 
eign matter  from  the  matter  on  the  jail  and 
poorhouse,  and  make  further  return  to  the 
court,  and  further  Instructed  the  grapd  Jury 
that  If  they  were  In  poosesslon  of  sufficient 
evidence  of  crime  on  the  part  of  any  petsons 
or  individuals  wbomsoev^*,  to  return  to  tbe 
court  an  ludlctmeut  or  accusation  In  form  of 
law,  80  that  the  court  could  have  the  matter 
judicially  investigated,  and  tbe  guilty  party 
punished. 

"Mgbth.  That  the  22d  day  of  said  F«&n- 
ary,  tS9^  was  *.legal  holiday,  and  tb»  oourt 
was  not  In  session  on  that  day. 

"Ninth.  That  on  the  morning  of  said  22d 
day  of  February.  1804.  the  said  article  set 
out  In  the  eonplaiat  ..herein  'was  published 
by  the  defendants  in  their  newspaper,  the 
Oklahoma  Times-Journal,  printed,  piAjlisbed, 
and  circulated  in  Oklahoma  City,  Oklahoma 
county,  and  territory  of  Oklahoma,  and  read 
as  f<Alows,  to  wit: 

"  'Extraordinarily  Injudicial.  Testerday 
forenoon  the  grand  Jury  filed  into  court  and 
the  fweman  handed  the  judge  a  package  of 
papers.  The  judge  looked  them  xt^er  can- 
fully,  and  one  paper  he  seemed  to  scan  a 
second  time..  Then  be  turned  to  tbe  fore- 
man, and  asked,  "Who  prepared  this  re- 
port?" Mr.  Trosper.  foreman  of  tbe  grand 
Jury,  answered,  "A  committee  composed  ef 
:  BIr.  Weli^  Mr.  McOartney,  and  mymM." 
The  octraorainary  question  caused  ev^  at- 
torney in  the  court  room  to  start  with  anr- 
prtse,  snd  fnrtiisr  developments  were  awaifr- 
ed  with  interest  The  grand  Jury  annonnceo. 
througb  ttielr'  foEenun^  that,  they  had  co&- 
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pleted  their  labcm  u  a '  tetrttoilal  grand 
Jury;  bat,  notwitbstandine  tliat  fact.  Judge 
Scott  held  them  until  Friday,— for  what  pur- 
pose, nobody  seems  to  be  able  to  surmise. 
A  represeutatlve  of  tbe  Times-Journal  met 
Mr.  Ebey,  district  clerk,  down  on  the  street, 
an  hour  after  the  court  scene,  and  asked  per- 
mission to  go  Into  his  olhce  and  copy  the 
grand  Jury  report.  Mr.  Ebey  seemed  very 
wilUns  to  render  the  favor  asked.  As  soon 
as  he  could  do  so,  the  Times-Journal  repre- 
sentative went  to  the  district  <derk'8  othce  to 
copy  the  report.  He  was  Informed  by  Mr, 
Ebey  that  the  report  was  Dot  on  file,  and 
stated,  further,  "The  judge  Informed  me  that 
he  did  not  think  he  would  allow  the  report 
to  be  made  a  part  of  the  record  of  the  clerk's 
office."  The  Times-Journal  man  left  the 
clerk's  office  almost  dumbfounded.  Think- 
ing, however,  that  there  might  be  some  mis- 
take, and  that  the  Judge  was  holding  It  mere- 
ly for  examination,  the  following  note  was 
addressed  to  him:  "Judge  Henry  W.  Scott- 
Dear  Sir:  It  has  been  our  custom  to  pub- 
lish In  full  aU  grand  Jury  reports  upon  the 
condition  of  the  county  and  acts  of  the  coun- 
ty officials.  We  therefore  ask  yon  to  permit 
us  to  make  a  copy  of  the  report  filed  this 
forenoon  In  time  for  publication  in  to-mor- 
row morning's  Issue  of  the  Times-Journal. 
If  you  will  leave  the  reiwrt  with  the  district 
clerk  in  time  to  be  copied  before  the  hour  of 
closing  his  office,  you  will  greatly  oblige  us. 
ICespectfnUy,  Burke  &  Brown,  per  B."  A 
Times-Journal  representative  was  at  the 
clerk's  office  at  5  o'clock,  and  again  at  5:45, 
but  no  report  had  been  filed.  At  that  time 
the  Judge  was  on  the  bench,  we  presumed, 
so  no  effort  was  made  to  see  him.  Other 
pressing  business  prevented  further  effort  to 
secure  the  report  Although  every  act  seems 
to  indicate  that  Judge  Scott  intends  to  with- 
hold that  report,  we  cannot  believe  that  he 
really  meant  all  that  his  remark  to  the 
district  clerk  conveyed.  If  Judge  Scott  per- 
sists in  cariTlng  out  tbe  intentions  expressed 
to  District  Clerk  Ebey,  of  suppressing  tbe 
report  of  the  grand  Jury,  the  act  may  right- 
ly be  characterized  as  tbe  most  flagrant 
violation  of  the  rights  of  tbe  people  ever 
undertaiken  in  Oklahoma.  The  report  made 
by  every  grand  Jury  is  a  statement  to  the 
people  of  the  county  of  the  condition  of 
the  county  affairs,  and  the  acts  of  county 
officials.  It  is  no  business  of  the  Judge's 
whether  It  Is  a  laudatory  report,  or  one  of 
severe  denunciation  of  unbuslness-like  meth- 
ods, so  long  as  It  ta  tbe  honest  ^presslon  of 
tbe  grand  Jury.  The  judge  has  no  tight  to 
aay  of  what  character  that  report  may  par^ 
take,  and  if  the  report  suggest  cwruptlon, 
or  loose  business  methods,  it  is  the  Judge's 
mcwBl  dnty  to  commend  the  grand  Jury  for 
its  Hkoral  courage  in  daring  to  inquire  Into 
the  affairs  ot  the  county  without  fear  or  fa- 
Tor.   A  suK>ieasion  of  that  report  Is  an  ef- 


fort t6  brcfwbeat  the  grftnd  fatj.  It  it  alt 
.effort  to  b&td  the  grand  Jury  to  the  will  of 
tbe  Judg&  Such  an  attempt  is  a  sei'lous 
one;  Judge  Scott  does  not  recognize  how 
aerioos.' 

"Tenth.  That  said  article  related  to  the  re- 
port, return,  find  proceedings  of  said  grand 
Jury,  which,  as  above  stated,  was  held  by 
the  court  under  advisement,  and  was  so  pub- 
lished while  It  was  so  held  by  the  court. 

"Eleventh.  That  said  article  was  published 
with  the  intent  to  coerce  the  court  to  place 
1^  objectionable  matt^  in  said  report,  re- 
turn, and  proceedings  upon  the  records  there- 
of, and  as  a  matter  of  law  the  court  finds 
that  the  publication  of  the  article  com- 
plained of  are  calculated  and  were  Intended 
by  the  said  J.  J.  Burke  and  E.  E.  Brown  to 
Impede  and  obstruct  and  embarrass  the  ad- 
ministration ot  justice  in  said  court,  and  to 
Impeach  the  tntegrit^  c£  aald  court,  and  the 
Judge  theroof . 

"Twelfth.  That  on  said  21st  day  of  Febru- 
ary, 1894,  and  while  the  said  court  was  so 
In  session,  and  while  certain  matters,  things, 
and  proceedings  were  pending  before  the 
said  grand  Jury  and  the  said  court,  and  were 
being  held  under  the  advisement  and  consid- 
eration of  the  said  court  as  aforesaid,  tbe 
said  defendants,  J.  J.  Burke  and  E.  B. 
Brown,  and  each  of  them,  executed  and 
caused  to  be  dellwed  by  mall,  and  by  tbe 
use  of  a  special  delivery  stamp,  to  tbe  judge 
of  the  said  court,  a  certain  letter,  which  said 
letter  is  in  words  and  figures  as  follows,  to 
wit:  'Okla.  City.  Feb.  21st,  1894.  Judge 
Henry  W.  Scott,  Oklahoma  City,  O.  T.— Dear 
Sir;  It  has  been  our  custom  to  publish  In 
full  all  grand  jury  reports  upon  tbe  condi- 
tion of  the  county  and  the  acts  of  the  county 
officials.  We  therefore  ask  you  to  permit  us 
to  make  a  copy  of  the  report  filed  this  fore- 
noon In  time  for  publication  In  to-morrow 
morning's  Issue  of  the  Tlmea-Joumal.  If 
you  will  leave  the  report  with  the  district 
clerk  in  time  to  be  copied  before  the  hour  of 
closing  bis  office,  yon  will  very  greatly  oblige 
us.  Bespectfully,  Burke  &  Brown,  per  B.* 
The  court  further  finds  that  the  said  report 
return,  and  proceedings  of  said  grand  Jury 
was  made  In  said  court  between  the  hours 
of  eleven  and  twelve  o'clock  a.  m.  of  said 
2l8t  day  of  February,  and  that  the  said  let- 
ter was  delivered  to  said  coiu*t  by  special  de- 
livery messenger,  in  open  court,  while  the 
Judge  was  on  the  bench,  and  in  tbe  midst  of 
a  Jury  trial,  between  the  hours  of  two  and 
three  o'clock  p.  m.  of  said  2l8t  day  of  Febru- 
ary, 1804,  and  that  the  court  thercui)on 
abated  the  Izlal  for  a  moment,  for  the  pur- 
pose of  t^fulng  a  receipt  book  of  said  special 
delirory  messenger;  that  said  letter  related 
to  matters,  thhigs,  reports,  returns,  and  pro- 
ceedings then  and  there  pending  before  salil 
court  and  jury,  and  was  th«i  and  there  exe- 
cuted and  delivered  tac  the  purpose  and  with 
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the  Intent  of  affeetlng  ud  coerdng  the  a.c- 
tlon  and  decl8l<m  of  tlie  said  court  while  the 
aald  court  had  the  aaid  matter  under  ad- 
Tlaement,  and  of  obatrucUng  and  Impedliiff 
the  proceedings  thereof,  and  for  the  purpose 
and  with  the  intent  of  then  and  there  Im- 
peaching the  Integrity  of  the  Judge  of  aald 
court 

"Thirteenth.  That  the  defendants  J.  3, 
Burke  and  E.  E.  Brown  are  guUty  of  con- 
tempt of  thlg  court 

"1  do  therefore  consider,  order,  and  ad- 
judge that  yon,  the  said  J.  J.  Burke,  and  yon, 
the  Bald  E.  E.  Brown,  and  each  of  you,  are 
guilty  of  contempt  of  this  court,  and  it  la 
therefore  the  Judgment,  sentence,  and  order 
of  thlB  court  that  you.  the  said  J.  J.  Butic^ 
aud  you,  the  said  B.  U.  Brown,  and  each  Of 
you.  be  Imprisoned  In  the  county  jail  of 
Oklahoma  county,  and  territory  of  Oklaho- 
ma, for  the  period  of  ten  days,  beginulng  at 
noon  this  day.  the  25th  day  of  April,  WOi, 
and  that  you,  the  said  J.  J.  Burke,  and  you, 
the  said  E.  E.  Brown,  and  each  of  you,  pay 
a  fine  of  two  hundred  and  fifty  dollars  <9250) 
Into  this  court,  and  Into  the  hands  of  the 
clerk  thereof,  to  be  applied  and  directed  as 
required  by  law  in  such  cases  made  and  pro- 
Tided,  and  that  in  default  of  the  immediate 
payment  of  said  fine  adjudged  a^lnst  you, 
and  each  of  you,  that  you,  the  said  J.  J. 
Burke,  and  you,  the  said  E.  K.  Brown,  be, 
and  It  is  hereby  ordered  and  adjudged  that 
you  and  each  of  you  be,  further  Imprisoned 
In  the  jail  aforesaid  until  you,  the  said  J.  J. 
Bvirke.  and  you,  the  said  E.  B.  Brown,  and 
each  of  you,  pay  the  said  line,  and  that  a 
commitment  and  warrant  of  authority  Issue 
forthwith,  and  be  placed  In  the  hands  of  the 
sberlfr  of  Oklahoma  county,  to  carry  this 
judgment  Into  Immediate  effect  and  execu- 
tlou. 

"In  witness  whereof,  I  have  hereunto  set 
my  hand  this  li.jth  day  of  April.  1SU4.  ISIgn- 
erl]  Henry  W.  Scott,  Judgo  of  the  Third  Ju- 
dicial District  of  the  Territoi^  of  Oklahoma, 
within  and  for  Okhihonui  County." 

The  court,  afror  making  tlicMP  findings,  and 
before  judjjment,  gave  the  defendants  an  op- 
portunity to  purge  themselves  of  coutempt. 
In  the  following  language:  "To  show  the  de- 
sire of  this  com-t  to  exercise  Its  magnanimity, 
even  at  this  inte  hour.  In  the  facti  of  the  fla- 
grancj'  of  the  manifold  contempt  of  these  de- 
fendants, as  well  as  to  render  indlspuUible 
evidence  of  their  continued  perversity  if  this 
proffer  of  magnanimity  is  refused.  I  will  now 
nsk  tliem  if  tliey  have  any  offer  of  retraction 
or  apologj-  to  make  before  procee<lIng  fur- 
ther." To  which  tlie  defendant  Brown  an- 
swered: "AU  of  these  matters  alleged  to  be 
contempt  of  court  were  publisliod  iu  the  ab- 
sence of  Mr.  Burke.  He  was  out  of  the 
city,  and  knew  nothing  about  them,  and  was 
not  In  the  city  until  two  days  after.  I  have 
no  apology  to  make."   The  defendant  Burke 


rfi>Ued:  "iSaj  It  {dease  your  honor,  I  hare  no 
apology  to  make.  I  am  one  of  the  patiHshers 
of  the  TlmesnJonnul,  of  coune,  and  I  shall 
take  medirine  along  with  the  other  parties." 
OliereniKm,  the  court  sentenced  tlie  defend- 
ants to  pay  a  fine  ot  9250  each,  and  to  be  com- 
mitted to  the  county  jail  for  a  period  of  10 
da^.  From  this  jn^imeot  the  def^dants 
appeaL 

ReddIck,  Xouls  &  Snyder  and  Horace  Speed, 
for  appellants.  C.  A.  Gnlbraith,  Atty.  Gen., 
3.  H.  Woods.  Co.  Atty.,  Green  &  Strong,  and 
Huger  Wilkinson,  tcr  the  Territory. 

BIERER,  J.  (after  stating  the  fticts).  Tho 
platntlflB  in  error  rely  upon  four  propositions 
for  the  reversal  of  the  judgment  of  the  court 
below,  which  we  will  consider  in  their  order: 

"First  The  offense  charged  should  have 
been  presented  by  indictment"  Section  20^19 
of  the  Statutes  of  Oklahoma  of  1S93  provides: 
"Every  person  guUty  of  any  contempt  o" 
court  of  either  of  the  following  kinds  is  guilty 
ot  a  misdemeanor:  •  •  •."  The  part  of 
this  section  not  embodied  In  the  quotation 
makes  such  conduct  as  ttiat  complained  of 
here  a  misdemeanor;  and  it  is  contended  by 
the  plaintiffs  In  error  that  as  the  acts  of  the 
parties  charged  constituted  a  misdemeanor, 
and  oa  It  is  such  a  mlsdemeanM*  as  may  b« 
prosecuted  by  indictment,  the  district  court 
l<.nd  no  powfHT  whatever  to  proceed  with  the 
prosecution  under  an  Information.  This  con- 
tention Is  uiit«mble,  for  two  reaaons.  In  the 
first  place,  the  language  of  the  statute  its^f 
shows  a  clear  Intention  on  the  part  of  the 
legislature  not  to  make  contempts  of  coiut 
exclusively  punishable  by  prosecutions  by  In- 
dictment. The  act  evinces  no  Intention  on 
the  part  of  the  legislature  to  take  away  from 
the  court  a  power  which  It  already  had  to 
punish  contempts  of  court  In  the  summary 
manner  of  such  proceedings.  The  leglsla- 
tiire  ^mply  provided  that  contempts  of  court 
wore  also  misdemeanors.  It  declared  that 
an  offense  against  the  court,  of  a  certain  pre- 
scrilMHl  kind,  was  also  an  offense  against  the 
public.  This  was  proper  legislation,  and  In 
no  way  affected  the  court's  power  to  punish, 
by  the  ordinary  proceedings,  such  contempts. 
The  legislature  undoubtedly  Intended  that 
the  Judge  of  the  court  whose  cfflces  were 
tmnsgressed,  whose  dignity  was  offended, 
and  whose  Integrity  was  impeached  should 
not  be  the  only  person  to  determine  whether 
such  acts  should  be  prosecuted.  Such  con- 
duct Is  often  overlof^ed  by  the  courts  when 
the  acts  are  a  serious  Injury  to  the  public. 
The  diffidence  of  courts  to  take  up  for  inves- 
tigation and  punishment  matters  which  are 
aimed,  not  only  at  the  ooor  In  Its  public 
capacity,  but  also  in  Its  individuality,  often 
permits  such  transgresslcnis  as  contempts  o< 
court  to  be  overkxAed  and  allowed  to  go  nn- 
uoticed  by  the  judges  of  the  courts,  and  the 
public  welfare,  the  morals,  the  good  bebavtor, 


Digitized  by  Google 


OfcL) 


BURKE  «.  TEBRITOBT. 


883 


and  the  proper  consideration  of  a  community 
for  governmental  functions  are  liiereby  often 
gKatly  injured.  The  legislature  Intended  that 
the  public  itself  might  also  have  a  right  to 
ivosecnie  these  offenses— not  to  take  away  a 
power  which  the  court  already  had  to  punish 
the  offender,  but  to  prescribe  a  means  in  ad- 
dition to  that  already  possessed  for  such  pun- 
ishment. We  not  only  do  not  think  the  leg- 
islature, by  this  enactment,  intended  to  take 
away  the  power  of  the  courts  of  this  territory 
to  punish  by  summary  proceodlnga  for  con- 
tempt of  court,  but  this  statute  could  in  no 
way  have  that  effect.  The  power  to  punish 
for  contempt  of  court  is  Inherent  in  all  courta 
of  record.  Ex  parte  Robinson,  19  Wall.  605; 
In  re  Millington,  24  Kan.  214;  People  v.  Sta- 
pleton  (Colo.  Sup.)  33  Pac.  167;  Mlddlebrook 
V.  State,  43  Conn.  257;  Tyler  t.  Hamersley, 
44  Conn.  393;  Holman  v.  State,  105  Ind.  513, 
5  N.  B.  556;  Ex  parte  Terry,  128  U.  S.  289, 
9  Sup.  Ct  77.  The  organic  act  (section  9) 
vests  In  the  courts  of  this  territory  chancery 
as  well  as  common-law  Jurisdiction,  and  this 
carries  with  it  the  power  to  punish  for  con- 
tempt. This  is  a  ctmstttutiooal  provision  for 
this  territory,  and  the  grant  of  legislative 
power  in  the  organic  act  vests  in  the  legisla- 
ture no  right  to  take  away  sny  of  the  Inherent 
powers  of  the  court  The  legislature  has  no 
power,  in  the  absence  of  a  constitutional  pro- 
vision, to  regulate  or  limit  the  inherent  pow- 
ers of  a  court  to  punish  for  contempt.  Mld- 
dlebrook V.  State  and  Tyler  t.  Hamersley,  su- 
pra; Eap.  Ccmtempt,  $  11. 

The  defendants'  second  allegation  of  error 
In  the  court  bek>w  is  in  not  granting  a  trial 
by  jury.  This  contention  of  the  defendants 
In  the  court  brfow  (plaintiffs  In  error  here) 
is  also  untenable.  A  party  accused  In  a  con- 
tempt proceeding  has  not  the  right  of  a  trial 
Jury,  and  a  denial  of  the  right  of  trial  by 
jury  on  such  a  hearing  does  not  infringe  tlie 
constitutional  provisicm  guarantying  the  citi- 
zea  the  right  of  trial  by  jury.  Qandy  v. 
State,  13  Neb.  445,  14  N.  W.  143;  Ex  parte 
Grace.  12  Iowa.  208;  Rap.  Contempt.  S  112. 

The  thUrd  allegation  of  error  Is:  "The  plain- 
tiff was  entitled  to  have  the  evidence  against 
him  produced,  and  an  opportunity  to  refute 
It."  The  Information  charged  the  defendants 
with  a  contempt  of  court,  and  they  were  re- 
quired to  answer  this  InformatitHi.  The  in- 
formaXlon  charged  the  comml^on  of  a  con- 
tempt of  court,  in  that  the  defendants  did 
certain  acts,  by  publishing  the  articles  com- 
plained of  in  tiielr  newspaper  while  the  mat- 
ter referred  to  was  pending  in  court  and  un- 
detwmlned.  These  acts  were  not  denied. 
The  defendants  admitted  the  doing  of  them, 
bat  songbt  to  excuse  themselves  from  the  con- 
sequence of  the  acts  by  the  denial,  consist- 
ing of  legal  conclusions,  and  by  the  allegation 
of  matters  which  could  In  no  way  be  a  de- 
fense. All  of  the  matters  of  fact  wliich  the 
court  found  were  matters  that  were  either 
admitted  by  the  defendants'  answer,  or  of 
which  the  court  could  take  judicial  knowl- 
v^7P.nn.lS— 53 


edge.  The  false  charges  made  by  the  defend- 
ants were  with  reference  to  certain  matters 
which  were  proceedings  of  the  court.  The 
court  knew  the  truthfulness  or  the  falsity  of 
all  of  the  things  refwred  to  as  well  as,  if 
not  bett^  than,  any  witness  could.  It  cer- 
tainly knew  its  own  court  proceedings  as  well 
as  any  other  person.  No  otiiCT  person  could 
know  them  any  better  than  the  court  its^. 
The  courts  take  judicial  knowledge  of  their 
own  proceedings,  and  of  whatevCT-  is  done  in 
court,  within  the  limits  of  their  Jurisdiction. 
1  Oreenl.  Ev.  {  6.  On  this  subject  the  su- 
preme court  of  Wisconsin,  in  the  case  of 
Brucker  v.  State,  18  Wis.  539,  says:  "The  de- 
termination, therefore,  depends  chiefly  upon 
whether  we  can  take  judicial  notice  of  our 
former  oedet.  If  we  cannot,  it  seems,  upon 
the  record  before  us,  that  the  objection  is 
well  taken;  but,  if  we  can,  then  our  conclu- 
sion would  be  different  We  are  Inclined  to 
the  opinion  that  ttx  the  purpose  of  this  ob- 
jection, we  can  take  such  notice,  and  that 
the  former  record  and  orda*  may  be  consid- 
ered. The  objection  is  that  the  cause  had  not 
been  remitted.  Whether  it  had  or  not  the 
recOTd  and  proceedings  upon  the  former  writ, 
always  before  this  court  are  certainly  the 
best  evidence,  and  we  think  they  may  be  ex- 
amined for  the  purpose  of  ascertaining  the 
fact"  If  the  court  may  take  Judicial  knowl- 
edge of  Its  own  record  proceeding,  ml^t  not 
the  court  in  this  case  take  Judicial  knowledge 
of  whether  the  court  was  in  session  on  a  par- 
ticular day;  what  It  was  doing  at  the  time; 
as  to  whether  or  not  the  grand  Jury  made  a 
report;  as  to  what  that  report  contained;  as 
to  whether  the  report  was  one  which  the 
court  should  receive  or  not;  as  to  whether 
the  defendants  wrote  a  letter  to  the  court, 
which  they  admit  writing  and  sending,  and 
which  the  court  received,  and  the  time  the 
court  rec^ved  it;  and  as  to  what  the  court 
did  when  this  report  was  presented;  and  as 
to  what  action  the  court  took  upon  It;  and 
as  to  when  the  action  was  taken?  Evidence 
would  not  have  assisted  the  court  In  making 
a  finding  on  these  questions,  and  there  was 
no  necessity  for  taking  any  evidence.  In  the 
case  of  Hunter  v.  BaUroad  Co.,  116  N.  T.  615, 
23  X.  E.  9,  the  court  said:  "Courta  are  not 
bound  to  take  Judicial  notice  of  matters  of 
fact  Whether  they  will  do  so  or  not  de- 
pends on  the  nature  of  the  subject  the  issue 
involved,  and  the  apparent  Justice  of  the 
case."  The  Issue  Involved  In  this  case  being 
one  only  as  to  the  court's  own  proceedings, 
the  fact  that  the  defendants,  by  newspaper 
articles,  had  attacked  the  propriety  thereof, 
being  admitted,  and  the  only  r^naiulng  ele- 
ment to  the  completion  of  the  offense  being 
one  of  motive  on  the  port  of  the  defendants 
In  the  publication,  and  that  being  one  which 
must  be  gathered  from  the  acts  committed 
and  the  manun*  of  committing  the  acts,  waa 
one  which  the  court  could  and  had  the  right 
to  Judicially  determine  from  the  facts  within 
It.  judicial  knowledge. ^to^^e^c^^J^^ 
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dlebrook  t.  State,  48  Conn.  267,  It  was  held 
tlut  a  f  onnal  trial  and  judicial  bearing  were 
not  necessary  In  a  contempt  proceeding.  On 
this  question  the  court  said:  "U  It  was  nec- 
essary that  the  judgnmt  should  be  preceded 
by  a  trial,  and  the  facts  fonnd  upon  a  judi- 
cial hearing,  aa  with  ordinary  criminal  cases, 
It  would  be  otberwlae.  But  In  this  proceed- 
ing nothing  of  the  kind  was  required.  The 
judicial  eye  witnessed  the  act,  the  judicial 
mind  comprehended  all  the  circumstances  of 
aggravatlfm,  provocation,  or  mitigation;  and, 
the  fact  b^ng  thus  Judicially  established,  It 
only  remained  for  the  judicial  arm  to  Inflict 
proper  pnnlshmait"  The  only  matoial  mat- 
ta^  of  ftict  disputed  by  def«idants*  answer, 
If  in  fact  any  necessary  ones  were  disputed 
at  all,  were  matters  which  the  court  might 
determine  without  eTldence  outside  of  the 
court's  proceedings  being  offered,  and  wheth- 
er the  court  correctly  determined  them  or 
not  is  not  tor  our  CMudderatkm.  In  a  case 
of  this  kind,  questions  of  law  only  will  be 
examined  oa  appeal.  In  the  case  In  re  Pryor, 
i&  Kan.  72,  the  party  was  prosecuted  for 
sanding  a  contemptuous  and  insulting  let- 
ter to  the  Judge  of  the  court,  concerning  a 
matter  then  pending.  That  was  a  case  much 
akin  In  principle  to  the  one  at  bar,  in  that 
neither  In  that  nor  In  this  case  were  the  par- 
ties charged  with  contempt  In  opon  court,  in 
the  real  pres^ce  of  the  court,  but  their  writ- 
ten language  and  charges  were  concerning 
matters  then  pradlng  In  court  The  able 
jurist,  Justice  Brewer,  after  reviewing  the 
matter  of  the  ocaduct  of  an  attcsnegr  towards 
the  court,  and  of  the  courtfs  cmsideratlon  of 
expressions  which  may,  in  the  moment  of 
disappointment,  idip  from  the  lips  at  a  disap- 
pointed attorney,  and  which  the  court  will 
not  always  regard  as  a  contempt,  said:  "We 
make  theso  suggestions,  not  as  intimating 
that  such  has  been  the  prior  conduct  of  the 
attCHU^  In  this  case,  for  we  neith^  know 
aoc  have  heard  anything,  outside  of  this  sin- 
gle matter,  which  reflects  at  all  itpon  him. 
We  do  it  simply  to  Indicate  that  the  wisdom 
or  necessity  of  the  court's  action  is  not  al- 
ways disclosed  by  the  dngle  matter  apparent 
in  the  record,  and  that,  th«'efore.  In  a  mat- 
ter like  this.  Involving  personal  conduct  to- 
wards the  court,  a  large  regard  must  be  paid 
to  its  discretion.  If  the  language  or  conduct 
ot  the  attnney  is  insoltii^  or  disrespectful, 
and  in  the  in«sence-^eal  or  constructive— 
of  the  court,  and  during  the  pendency  of  cer- 
tain proceeding  we  cannot  hold  that  the 
court  exceeded  Its  power  by  punishing  for 
cwtnupt"  In  the  case  of  Tjler  t.  Hamers- 
ley,  44  Conn.  393,  the  supreme  court  of  that 
state,  in  dining  the  extent  to  which  an  ap- 
pellate court  would  review  the  proceedings 
iu  a  contempt  cam,  said:  "In  the  second 
place,  the  proceedings  upon  which  the  judg- 
moDt  was  r^idered  should  not  be  reviewed, 
except  BO  far  as  may  be  necessary  to  deto*- 
mine  whether  the  court,  bi  rendering  the 
Ju^^ent,  acted  within  the  qph««  of  its  Ju- 


risdiction. Bvery  court  mus^  of  neces^ty, 
possess  the  poww  to  esiforce  obedience  to 
its  lawful  wders  and  judgments,  and  punidi 
cmtempts  of  all  kinds  against  Its  authority. 
It  la  only  when  it  acts  without  its  jurisdic- 
tion that  its  proceedings  in  such  cases  will 
be  intorfcxed  with  or  questioned  by  a.  su- 
perior tribunal.  The  principle  upon  which 
courts  proceed  In  such  cases  is  clearly  stated 
in  the  celebrated  case  <tf  Bnrdett  t.  Abbot, 
14  East,  1150,  and  the  case  of  People  v. 
Sturtevant,  9  N.  T.  263.  In  the  fiHrmer  case, 
liWd  BUenborough,  In  the  course  of  an  able 
and  interesting  opinion,  observed  that.  If  a 
commitment  appeared  to  be  for  a  <Kintempt  at 
the  house  of  commms  generally,  he  would 
neither  in  the  case  of  that  court  nor  any 
otbex  superior  court  inquire  further;  but  If 
It  did  not  prafess  to  commit  for  a  contempt, 
but  tor  some  matto:  which  could  by  no 
reasonable  intendment  be  conddraed  as  a 
contempt  of  the  court  committing,  but  a 
ground  of  commitment  palpably  and  evident- 
ly arbitrary,  unjust,  and  contrary  to  every 
IMlnclple  of  positlTe  law  or  natural  justice, 
he  would  lw3t  at  It  and  act  upon  It  as  jua- 
tice  might  require,  ftom  whatever  court  It 
mii^t  profess  to  hare  proceeded.  In  the 
case  of  People  t.  Sturtevant  the  rule  laid 
down  by  the  court  was  that  'a  party  pro- 
ceeded against  for  disobedience  to  an  ordo: 
or  judgment  is  never  allowed  to  allege  as  a 
defense  for  his  misconduct  that  the  coort 
erred  In  its  judgm«it  He  must  go  further, 
and  make  out  that  In  point  of  law  there  was 
no  oeder  and  no  disobedience,  by  showing 
that  the  court  had  no  right  to  Judge  be- 
tween the  parties  on  the  subject' "  In  tlie 
case  of  Com.  t.  Newton,  1  Grant  Cas.  453. 
the  court  said:  "The  courts  having  a  limit- 
ed jurisdiction  In  contempts,  every  fact  found 
by  them  Is  to  be  tak^  as  true,  and  erny 
Intendment  Is  to  be  made  in  ^vor  of  the 
record,  if  it  appears  to  us  that  they  proceeded 
within,  and  did  not  ^oeed,  thdr  jurisdic- 
tion." In  ihe  case  of  Holman  t.  State,  105 
Ind.  513,  S  N.  B.  656,  the  supreme  court, 
with  reference  to  the  fwce  and  infect  to  be 
given  to  the  statement  of  the  judge  upon 
matters  that  occurred  in  court  said:  "As 
that  statement  Is  confined  to  matters  Qiat 
occurred  in  open  ses^n,  and  in  the  presence 
of  the  Judge,  we  must  treat  it  as  Importing 
absolute  verity." 

The  fourth  objection  of  the  plaintiffs  in 
error  to  the  correctness  of  thte  judgment  is 
"that  the  facts  stated  constitute  no  offense, 
and  no  contempt  of  court."  Appellants  con- 
tend that  the  offense.  If  audi  It  was,  com- 
mitted by  them  against  the  court  below,  was 
not  one  for  which  tb^  could  be  prosecuted 
in  a  contempt  proceeding,  because  the  acts 
alleged  to  have  been  committed  were  not 
contempts,  und»  the  provisions  of  the  act 
of  March  2,  1831.  It  Is  contended  that  this 
act  whidi  is  now  embodied  in  the  provisions 
of  section  725  of  the  Revised  Statutes  of  flie 
United  States,  is  applicabte/to  courta  of 
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this  territory,  and  restricts  the  Inherent  pow- 
er  of  the  court  In  contempt  proceedings,  and 
^res  no  power  to  punish  as  for  the  commission 
of  Q  contempt  in  a  case  of  this  kind.  This 
act  of  March  2,  1831,  Is  not  applicable  to  ter- 
ritorial courts,  and  does  not  limit  the  In- 
herent power  given  by  congress  to  this  court 
to  pnnlsh  contempts  against  its  authority. 
The  act  of  March  2,  1831,  with  reference  to 
the  conrts  to  which  It  applies,  la  as  follows: 
"That  the  power  of  the  several  coiirts  of  the 
United  States  to  Issue  attachments,  •  •  *." 
Now,  are  the  district  conrts  of  this  territory 
one  of  "the  several  courts  of  the  United 
States,"  as  contemplated  by  this  act?  That 
the  territorial  courts  are  not  constitu- 
tional courts,  as  contemplated  by  this  lan- 
guage, but  are  mere  legislative  conrts,  has 
been  held  both  before  and  since  the  act  of 
March  2,  1831.  This  was  so  held  in  the 
case  of  Insurance  Co.  v.  Canter,  1  Pet.  511- 
546,  decided  by  the  supreme  court  of  the  Unit- 
ed States  In  1828;  and  it  was  so  held  In  Mc- 
Allister T.  U.  S.,  141  U.  S.  174,  11  Sup.  Ct, 
949,  decided  In  1891.  And  It  has  been  so 
often  held  as  to  leave  ft  no  longer  a  question 
even  for  discussion.  The  acts  which  refer 
to  the  several  courts  of  the  United  States  do 
not  apply  to  the  courts  of  the  territories,  and 
such  provisions  are  only  made  applicable  to 
the  territwlal  courts  In  such  respects  as  they 
are  expressly  so  made  by  act  of  congress. 
The  cases  of  Ex  parte  Robinson,  19  Wall. 
{S03,  and  Ex  parte  Terry,  128  U.  S.  289,  9 
Sup.  Ct.  77,  are  not  In  conflict  with  this 
holding.  In  neither  of  these  cases  was  it 
held  that  this  limitation  on  the  Inherent  pow- 
er to  puulsh  for  contempt  of  court  possessed 
by  the  United  States  courts  extended  beyond 
the  circuit  and  district  courts  of  the  United 
States.  The  language  in  Ex  parte  Robinson, 
to  the  effect  that  this  act  applies  to  all  courts, 
should  not  be  taken  as  a  construction  of  the 
vapreme  court,  making  It  applicable  to  all 
courts  within  the  United  States,  but  should 
be  taken  in  connection  with  the  matter  then 
under  consideration;  that  is,  the  application 
of  this  act  of  congress  to  the  conrts  of  the 
United  States.  There  can  be  no  dispute  that 
this  act,  in  terms,  does  apply  to  all  courts  of 
the  United  States;  but  the  United  States  su- 
preme court  suggested.  In  the  case  of  Ex 
IHurte  Robinson,  the  doubt  as  to  whether  It 
could  even  be  made  to  apply  to  the  supreme 
court  of  the  United  States,  because  its  pow- 
ers were  derived  from  the  constitution.  The 
determination  In  Ex  parte  Robinson  was  no 
broader  than  that  this  act  applies  to  the  cir- 
cuit and  district  courts  of  the  United  States; 
and,  in  Bx  parte  Terry,  to  the  circuit  courts 
of  the  United  States.  A  determination,  how- 
ever, that  it  applied  to  all  courts  of  the  United 
States,  which  Is  broader  than  that  given  it  In 
these  cases,  would  not  make  this  act  applica- 
ble to  the  territorial  courts,  because  they  are 
not  courts  of  the  United  States,  within  the  now 
weU-understood  meaning  of  this  language  In 


judicial  decisions  and  acts  of  congress.  The 
change  of  the  language  in  section  725  of  the 
Revised  Statutes  of  the  United  States,  In 
respect  to  courts  to  which  this  provision  at 
March  2,  1831,  Is  applicable,  from  "the  sev- 
eral courts  of  the  United  States,"  in  the 
original  enactment,  to  "the  said  courts,"  In 
the  Revised  Statutes,  in  no  way  affects  the 
contention.  There  Is  nothing  in  the  language 
of  the  Revision  making  any  change  In  the 
courts  to  which  its  provisions  are  applicable, 
and  nothing  to  Indicate  that  congi-ess  intend- 
ed to  change  the  scope  of  this  provision. 
Section  725,  too,  is  contained  in  a  chapter  of 
the  Revised  Statutes  w-hlch  refers  exclusive- 
ly to  United  States  courts,  and  in  no  part  or 
paragraph  refers  to  territorial  courts.  In 
any  event,  in  the  case  at  bar  the  contempt 
against  the  court  was  not  committed  while 
the  court  was  exercising  any  of  the  Juris- 
diction given  to  the  conrts  of  the  United 
States,  and  which  is  by  the  organic  act  given 
also,  in  the  particular  respects,  to  the  dis- 
trict courts  of  this  territory.  The  record  in 
the  case  shows  that  the  coiu>t  was  sitting  as 
the  territorial  district  court  of  Oklahoma 
county,  and  not  as  a  United  States  court  for 
that  county,  when  the  contempt  was  com- 
mitted. While  tbB  court  was  so  sitting,  It 
was  not  in  the  exercise  of  any  power,  au- 
thority, or  jurisdiction  of  a  United  States 
court;  and  even  If  it  should  be  held  that 
the  act  of  March  2,  1831.  applied  to  the  dis- 
trict courts  of  this  territory  when  they  were 
sitting  In  the  exercise  of  the  Jurisdiction  of 
United  States  circuit  and  district  courts,  It 
could  not  be  so  held  when  the  court  was 
sitting  In  the  exercise  of  its  common-law 
jtirisdlcHon,  as  a  territorial  court. 

The  acts  committed  by  the  defendants  In 
the  publications  of  tiiese  articles  do  consti- 
tute a  contempt  of  court.  The  acts  of  the 
defendants,  both  In  writing  the  letter  and 
In  making  the  publications,  were  committed 
for  the  purpose  of  forcing,  by  the  strong  ami 
of  the  public  press,  the  judge  of  tiie  court 
to  make  public  a  document  which  he  had  not 
adjudged  could  be  received  as  an  indictment 
oran  accusation, and  which  he  afterwards  ad- 
judged was  not  In  proper  form  to  be  received 
as  a  report,  as  an  accusation,  or  as  an  in- 
dictment of  the  grand  jury,  and  an  Instru- 
ment concerning  which  the  court  then  had 
under  consideration  the  question  as  to  wheth- 
er It  should  be  accepted,  or  returned  to  the 
grand  Jury  with  further  directions.  It  was  a 
charge,  by  strong  implication,  if  not  by  di- 
rect statement,  that  the  judge  intended  to 
withhold  the  report  of  the  grand  Jury,  and 
then  charged  that  the  withholding  of  the 
same  "Is  an  effort  to  browbeat  the  grand 
jury."  It  contains  a  direct  statement  that 
the  action  which  the  court  was  taking  was 
"an  effort  to  bend  the  grand  Jury  to  the  will 
of  the  judge.  Such  an  attempt  is  a  serious 
one;  Judge  Scott  does  not  realize  how  seri- 
ous,"—intending  thereby  to  cast  reflection  up- 
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on  the  purpose  of  the  Judge  in  his  considera- 
tion of  the  matter  then  before  the  court,  and 
attributing  a  tyrannical  and  Insincere  motive 
to  his  action.  This  matter  was  before  the 
coiut  for  Its  consideration,  and  had  not  been 
determined,  at  the  time  those  publications 
were  made.  The  fact  that  the  court  after- 
wards determined  that  the  return  or  pre- 
sentment or  report  of  the  grand  Jury  could 
not  be  received  gave  the  court  none  the  less 
Jurisdiction  of  the  matt^,  and  made  it  none 
the  leas  a  matter  pending  In  coxurt  at  the  time 
the  defendants  sought  to  force  a  particular 
decision  upon  the  question  as  to  whether  or 
not  he  would  receive  this  report.  Cases  are 
often  determined  by  the  court  holding  that 
the  matter  is  not  properly  presented,  or  tliat 
the  court  has  no  Jurisdiction  of  the  subject- 
matter  or  proceeding.  This,  howeyer,  is  not  a 
denial  of  the  fact  that  the  court  bad  Jurisdic- 
tion of  the  case  or  proceeding  then  pending. 
The  case  or  the  proceeding  is  as  much  before 
the  court,  and  involves  as  much  of  Judicial 
action,  when  the  court  holds  that  the  matter 
is  Improperly  presented,  or  even  if  the  court 
has  DO  Jurisdiction  of  the  subject-matter  of 
the  action,  as  it  is  when  the  case  Is  deter- 
mined upon  the  merits.  There  was  nothing 
Improper  or  unusual  in  the  court's  taklug 
time  to  consider  whether  an  instrument  pre- 
sented by  the  grand  Jury  should  be  accepted 
by  the  court  The  court  is  not  bound  to  re- 
ceive and  accept  ft-om  the  grand  Jury  every- 
thing which  It  may  present.  One  of  the  legal 
and  Judicial  steps  to  be  taken  before  any  re- 
turn of  the  grand  Jury  becomes  an  Indict- 
ment, accusation,  or  report  Is  that  it  must 
be  presented  to  and  received  by  the  court; 
and  the  court  has  a  right,  before  accepting 
and  receiving  it,  to  return  it  to  the  grand 
Jury,  or  to  receive  it,  as  the  court  thinks  prop- 
er. This  required  Judicial  action.  The  court 
being  in  session— being  engaged  in  the  trial 
of  a  case— when  this  return  was  made  by 
the  grand  Jury,  and  it  appearing,  upon  such 
a  hasty  perusal  as  the  court  could  then  make, 
that  it  was  out  of  the  usual  form,  it  was  not 
only  the  power,  but  it  was  the  duty,  of  the 
court  to  take  the  matter,  and  give  It  fair 
and  candid  consideration,  l>efore  passing 
Judgment  upon  its  propriety  and  validity. 
Until  it  was  received  by  the  court,  it  still 
remained  among  the  secret  proceedings  of 
the  grand  Jury,  and  one  which  neither  the 
court  nor  the  grand  jury  itself  had  a  right 
to  make  public.  The  Judge  being  engaged 
in  the  trial  of  a  cause  before  a  Jury,  and 
which  must  necessarily  have  required  his  at- 
tention at  that  time,— the  next  day  being  a 
legal  holiday, — it  was  not  at  all  Improper  for 
the  Judge  to  take  the  matter  of  receiving  this 
report  under  consideration  until  February 
23d.  Pending  this  consideration,  it  was  not 
the  Judge's  duty— Indeed,  it  would  have  been 
improper  for  him— to  have  permitted  the  re- 
port to  have  been  published  until  he  had  con- 
eluded  that  it  was  in  proper  form  to  be  re- 


ceived, and  until  It  had  been  received,  u  the 
reimrt  of  the  grand  Jury,  or  as  an  accusatl<Mi. 
or  as  an  indictment  If  it  were  the  latto'.  It 
would  assuredly  be  Improper  to  make  its 
contents  known  by  publication  until  the  ac- 
cused had  been  apprehended.  Any  other  prty- 
cedure  would  convert  the  newspaper  from  a 
beneficent  avenue  of  puldlc  thought.  Intelli- 
gence, and  InftHrmatlon,  and  the  agency  that 
has  done  more  to  speed  the  perfection  of 
the  proud  and  Intelligent  civUlzatioo  of  the 
nineteenth  century  than  any  other  force  to 
Christendom,  Into  the  warning  sentinel  of  the 
felon.  If  the  proceedings  of  the  grand  Jury 
were  to  be  published  before  indictments  or 
accusations  could  be  received,  or  even  before 
warrants  could  be  issued  and  arrests  made 
thereupon,  "Escape"  woidd  be  the  defoid- 
ant's  plea  more  often  than  "Not  guilty."  It 
is  therefore  the  policy  of  the  law  that  these 
matters  should  be  kept  secret  imtil  they  havb 
passed  a  certain  stage  of  Judicial  investiga- 
tion and  official  action;  and  the  court's  strict 
obedience  to  this  policy  of  the  law  could  fur- 
nish no  ground  for  public  criticism,  anath- 
ema, or  vilification,  and  espedally  when  such 
charges  we*e  made  for  the  purpose  of  in- 
fluencing the  court's  action  on  a  matter  then 
pending.  The  language  of  Exhibit  B  of  the 
Information— "If  Judge  Scott  persists  in  car- 
rying out  the  totentlon  expressed  to  District 
aerk  Ebey,  of  snppresshig  the  report  of  Oie 
grand  Jury,  the  act  may  ri^tly  be  character- 
ized as  the  most  flagrant  violation  of  the 
rights  of  the  people  ever  imdertaken  In  Okla- 
homa"—was  a  direct  and  flagrant  att»npt 
by  a  newspaper  publication  to  force  the 
Judge  to  receive  from  the  grand  Jnry,  and 
make  public,  a  document,  the  proper  form  ot 
which  he  was  then  Judicially  MMialdalDg. 
The  defendants  show  from  these  pubilcattoifl 
that  they  knew  that  the  matter  was  under 
consideration;  that  they  knew  that  the  Julge 
was  so'ionsly  considering  or  questioning  tbe 
propriety  of  receiving  this  report  These  ar- 
ticles were  a  newspaper  attempt  to  Influence 
Judicial  action.  This  is  the  most  dangerous 
of  all  forces  that  may  be  brought  to  bear 
against  tbe  purity  and  sanctity  of  Judicial 
action.  To  attempt  to  Influaice  the  declaiona 
of  the  courts  by  scurrilous  publlcationB  made 
during  the  pendency  of  a  {voceedlng  ia  mtve 
dangerous  to  pure  and  imbiased  Judicial  ac- 
tion than  an  effort  to  break  down  the  court 
by  charges  of  wrong  and  Infamy.  The  latter 
may  affect  the  standing  of  the  court  in  tbe 
communis,  while  not  particularly  affecting 
tbe  court  Itself.  The  formor  may  affect  a 
Judgment  or  a  determination  whidi  tbe  court 
should  make  unbiased  and  unlofluenced  by 
anything  save  that  which  is  presented  to  the 
cause.  With  the  extraordinary  kind  of  news- 
paper conduct  Indulged  In  by  the  defendants 
to  this  case,  it  was  high  time  for  the  coon 
to  ptuge  this  baleful  influence  from  its  forum 
by  the  severest  inmlsbment  which  a  court 
could  Inflict,  If  necessaty.  The  aUegatioa  4tf 
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defendants'  answer  tiiat  these  publications 
were  made  as  a  crltlctsm  and  anlmadrerslon 
on  the  jndge'B  action,  bnt  without  any  In- 
tention or  desire  to  Interfere  with  the  offices 
of  the  court,  or  to  reflect  upon  the  honor  or 
Integrity  of  the  Judge,  In  no  sense  presented 
a  Justification  for  their  actions.  As  was  said 
of  such  langnage  in  the  answer  of  the  de- 
fHidants  In  the  contempt  case  of  People  t. 
Stapleton  (decided  by  the  supreme  court  of 
Colorado)  33  Pac.  IffT:  "It  woold  be  a  very 
pleasant  way  to  dispose  of  this  proceeding 
toe  VB  to  accept  those  oft>repeated  assurances 
that  reaiMudents  did  not  Intend  or  design, 
by  their  publications,  to  convey  the  Impres- 
sion that  this  court  had  lieen  actuated  by  un- 
worthy motives  or  controlled  by  dishonorable 
influences  in  the  Connor  Case.  But  It  would 
be  an  affectation  of  credulity  on  our  part 
to  profess  to  believe  such  assurances.  It  Is 
the  province  of  the  court  to  Intrapret  and  con- 
strue written  language.  *  *  •  It  Is  an 
elementary  rule  of  construction  that  a  writ- 
ing consisting  of  common  words  shall  be  In- 
terpreted and  construed  according  to  the  or- 
dinary meaning  of  the  words  employed.  The 
articles  complained  of  contain  only  common 
words,  and  It  would  be  a  perversion  of  their 
ordinary  meaning  to  hold  that  the  words,  as 
used,  were  not  designed  to  charge  and  Impute 
unworthy  motives."  If  anything  farther  than 
the  language  published  was  necessary  to 
show  the  Intention  and  purpose  of  the 
defendants,  in  publishing  these  articles,  to 
afl<Tlbe  to  tile  action  of  the  court  dishonorable 
and  corrupt  motives,  and  to  attempt  to  in- 
fluence the  action  of  the  coin>t,  It  was  shown 
by  the  defendants,  in  open  court,  when  this 
matter  was  undar  consideration,  and  when 
the  court  offered  to  exercise  its  magnanimity, 
even  In  the  face  of  all  of  the  conduct  of  the 
defendants,  if  they  woold  retract  these  Im- 
proper publications,  when  the  impropriety  of 
their  action  was  called  squarely  to  th^  at- 
tention. With  the  falsity  of  the  statemmts 
ca  the  publications  made  being  shown  by 
the  findings  of  the  court,  they  stood  up  In 
open  court,  and  admitted  their  publication, 
bnt  refused  to  retract  anything  therefrom. 
To  say,  after  such  actions,  that  the  wrongful 
conduct  and  intention  of  these  defnidantswas 
not  manifest,  Is  an  affront  to  candor  and  In- 
tdllgence.  There  is  no  question  about  the 
wrongfulness  of  the  publications,  nor  of  the 
vfclousness  of  the  defradants'  intentions. 

We  dedine,  in  this  case,  to  give  character 
to  a  manufactured  sentiment  by  Joining  In 
the  too  often  repeated  discussion  of  a  p^- 
verted  application  of  our  beneficent  heritage 
of  freedom  ot  speech  and  liberty  of  the  press. 
I>uring  these  occasions,  when  crime  stalks 
abroad  cloaked  in  the  garb  of  liberty,  and 
when  the  assassin  of  our  highest  and  noblest 
Institutions  of  civil  government  would  auda- 
ciously bid  the  hand  of  Justice  bestow  reward 
for  punishment  too  long  deserved,  we  are 
reminded  of  the  historic  words  of  Madame 
Bolaiul,  "Oh,  Liberty!  bow  many  crimes  are 


committed  In  thy  namer*  and  resolve  that 
the  shield  of  the  Innocent  ahoU  not  be  the 
weapon  of  the  guilty.  The  Judgment  of  the 
court  below  is  affirmed,  with  costs.  All  the 
Justices  concurring. 

BCOTT,  J.,  not  sitting. 


STATE  ex  rd.  McNAMEE  v.  8PINNBR, 

Ooanty  Recorder.   (No.  1,412.) 
(Supreme  Court  of  Nevada.  Oct.  S,  1894.) 
Local  asd  Bfboial  Laws  —  Act  Fiziho  Salabt 

or  JUHTICK. 

St.  1891,  p.  86,  fixing  the  salary  of  a 
Justice  of  the  peace  of  Eur^a  township,  is  not 
a  local  or  special  law  regulating  county  and 
township  baBinetis,  within  tiie  inhibiUoii  (tf 
Const,  art  4^  I  20. 

Application  for  writ  of  mandamus  by  F. 
B.  McNamee  against  William  Spinner,  ex 
oBUAo  suditor  of  Burdca  coanl7.  Writ 
granted. 

Thomas  Wren,  for  relator.  Peter  :&«en, 
IMst  Atty.  tor  respcmdent. 

BELKNAP,  J.  This  is  an  appUcation  for 
a  writ  of  mandamus  requiring  the  respond^ 
ent,  as  ex  officio  auditor  of  Eureka  county, 
to  audit  and  allow  the  relator's  claim  for 
salary  as  Jnstice  ot  the  peace  of  Eureka 
township.  At  the  session  of  the  legislature 
In  the  year  1891,  an  act  was  passed  allowing 
the  Justice  of  the  peace  of  Eureka  township 
a  salary  of  $60  per  month,  In  Ueu  of  feee. 
St  1891,  p.  35.  The  only  question  is  wheth- 
er the  legislature  had  the  power  to  adopt  a 
special  law  applicable  to  the  incumbent  of 
this  office.  The  objection  Is  that  the  law  Is 
special  andlocal,  regulating  county  and  town- 
ship business,  contrary  to  the  provisions  ot 
section  20  of  article  4  of  the  constitution. 
The  authority  to  enact  special  laws  fixing 
the  compensation  of  county  offl(%re  has  been 
ft«quently  exa*cl8ed  by  the  legislature.  No 
Judicial  question  as  to  the  constitutionality 
of  such  legislation  had  been  made  until  the 
cose  of  State  v.  Fogus,  19  Nev.  247,  9  Pac. 
123,  was  decided.  In  that  case  the  power  of 
the  legislature  to  adopt  laws  of  this  nature 
was  upheld.  That  decision  was  followed 
and  approved  In  the  case  of  Mining  Co.  v. 
Allen,  21  Nev.  325,  31  Pac.  434.  It  would 
seem  that  these  cases  should  have  settled  the 
question  adversely  to  the  relator's  contention 
but  the  constitution  itself  has  been  amended 
since  the  dedslon  In  State  v.  Fogus,  and, 
as  amended,  removes.  In  terms,  all  restric- 
tions upon  the  legislature  upon  the  subject 
of  compensation  of  county  and  township  of- 
ficers. The  amendment  is  as  follows:  "Hec. 
20.  The  legislature  shall  not  pass  local  or 
special  laws  In  any  of  the  following  enu- 
merated eases,  that  Is  to  say;  •  •  •  regu- 
lating county  and  township  business  •  *  •. 
But  nothing  in  this  section  shall  be  con- 
strued to  deny  or  restrict  the  jfowet  of  the 
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legislature  to  establish  and  regulate  the 
compensation  and  fees  of  county  and  town- 
ship ofllcers.  *  *  *"  XiCt  the  mandamus 
Issue. 

HURPHY.  C.  J.,  and  BIGELOW,  J.,  con- 
■cur. 


SOYEB  el  al.  t.  6BEA.T  FAIXS  WATER 
CO. 

{Supreme  Court  of  Montana.   Sept.  24,  1894.) 

Death  by  Wrongful  Act— Caving  is  of  Ditch 
— EviDBNCB — Proof  of  Mxhbiaqb — Nonsuit. 

1.  In  an  action  for  the  death  of  an  emirtoy6 
of  defendant  throueh  the  caving  in  of  earth 
while  dicing  a  ditch,  evidence  as  to  the  char- 
acter of  the  soil,  and  defendant's  means  of 
knowledge  thereof,  was  admissible  to  show  that 
props  and  braces  should  have  been  furnished 
for  the  safety  of  the  workmen. 

2.  In  an  action  by  decedent's  wife  and  chil- 
dren for  his  death,  the  measure  of  damage*  is 
the  amount  which  he  would  probably  have 
earned  during  his  life  for  their  bmcfit 

3.  To  determine  the  measure  of  damages  in 
an  action  for  the  death  of  one  upon  whose  sup- 
port plaintiffs  were  dependent,  evidence  as  to  the 
age  of  the  deceased  at  his  AeaMi  is  admissible. 

4.  In  an  action  for  the  death  of  plaintiffs 
husband,  evidence  of  one  who  knew  deceased 
and  plaintiff  from  infancy,  and  was  iwesent 
when  the  marriage  was  aonounced,  and  knew 
that  they  lived  together  as  man  and  wife,  and 
acknowledged  that  relation,  establishes  a  prima 
facie  case  as  to  the  relation  of  the  deceased  to 
the  plaintiff  during  life. 

5.  Id  determining  the  question  of  nonsmt 
for  want  of  evidence  those  Issues  are  regarded 
as  proved  which  the  evidence  tends  to  iwove. 

Appeal  from  distrl«t  court,  Cascade  coun- 
ty; CharlGfl  H.  Benton,  Judge. 

Action  by  Helena  Soyer,  Johanna  Soy«r, 
Francis  Soyer,  Maria  Soyer,  and  John  Soyer, 
by  Frank  Sellska,  guardian  ad  litem,  ajfninat 
the  Great  Falls  Water  Company,  to  recover 
damages  for  the  death  of  Joseph  Soyer  while 
In  the  employ  of  the  company.  Judgment 
for  d^endant,  and  plalntlfb  appeaL  Re- 
versed. 

Tames  Donoran,  for  appellants.  Leslie  & 
Downii^,  for  respondent 

FEMBEBTON,  C.  J.  This  Is  an  action  for 
damages  for  persouai  injuries,  instituted  in 
the  court  bL4ow  by  the  plaintifEs,  who  are 
the  widow  and  minor  children  of  Joseph 
Soyer,  deceased.  The  complaint  alleges  that 
the  defendant,  a  corporation,  was  on  the 
3atb  day  of  October.  1891,  tho  owner  of 
and  engaged  In  the  construction  of  certain 
wat»  mains  In  the  city  of  Great  Falls;  that 
the  said  Joseph  Soyer  was  employed  by  said 
company  as  a  common  day  laborer  In  ex- 
caratliur  and  constructing  the  wata  mains 
and  ditches  of  said  company;  that  on  ac- 
count of  the  characto:  at  the  ground  through 
and  in  which  said  water  mains  and  ditches 
were  beii«  constructed  It  was  the  duty  of 
said  company  to  prop  or  crib  said  ditches 
with  timbers,  to  prevent  the  same  from  cav- 


ing In  on  the  said  Soyw,  who  was  aigased 
in  digging  in  and  constructing  the  same; 
that  said  Soyer  was  wholly  ignorant  of  the 
character  and  c<»idltion  of  the  ground;  that 
said  company  knew  the  character  and  condi- 
tion thti^of,  or  could  have  known  the  same 
by  the  exercise  of  due  care  and  prudence; 
that  said  company  was  guiltr  of  negligence 
In  not  prop»Iy  cribbing  and  nutporting  said 
ditches  with  timbers  to  iH*eveat  the  same 
from  caving;  that  reason  of  such  negli- 
gence on  the  part  of  said  company  the  said 
ditch  caved,  and  the  side  tha«of  fell  upon 
and  kilted  the  said  Soyer;  that  said  Soyer 
was  without  &ult  or  negligence  in  the  prem- 
ises; that  said  plalntifls  were  wholly  de- 
pendent upon  said  Soyer  fw  support,  educa- 
tion, etc.,  he  being  the  husband  of  plaintiff 
H^ena  Soyear,  and  the  father  of  the  othor 
plaintlfls,  who  are  minors.  The  complaint 
aaka  for  damages  In  the  sum  of  $10,000. 
The  answer  denies  all  the  material  allt^- 
tlons  of  the  complaint.  At  the  condualon  of 
plaiatlfls*  testimony  defendant  moved  the 
court  for  a  nonsuit,  upon  the  principal 
ground,  seemingly,  that  "the  evidence  fails 
to  show  that  there  was  at  any  time  during 
the  i^rosecution  of  said  work  any  necessity 
for  propping  19  cm:  bracing  the  walla  of  said 
ditch."  The  court  sustained  this  motlmi. 
and  entered  judgment  In  favor  of  defendant 
for  costs,  and  from  this  Judgment  this  ap- 
peal Is  prosecuted. 

It  appears  from  the  recc»d  that  said  ditch. 
In  which  Soyer  was  WOTklng  for  the  00m- 
pany,  did  cave  upon  and  kill  him,  as  al- 
leged in  the  complaint  The  plaintlfls  sought 
to  show  that  the  character  and  condition  of 
the  soil  or  ground  through  which  the  dltdi 
waa  being  run  woe  such  that  the  cave  oc- 
cm-red  becaiise  the  sides  and  walls  thereof 
were  not  proi^ted  <x  braced,  as  alleged  In 
the  complaint  The  court  refused  to  permit 
them  to  prove  that  the  walls  were  not 
propped  or  braced  until  they  had  first  shown 
the  necessity  iboefor.  This  action  of  the 
court  is  assigned  as  emnr.  How  could  idaln- 
tiffs  betta  show  the  apparent  necessity  for 
propping  and  bracing  the  (Utch  than  by 
showing  that  It  caved  without  such  support? 
It  was  competent  to  show  the  cluuHcter  and 
condition  of  the  soil  or  ground  through  which 
the  ditch  ran,  in  ord^  that  the  court  or  jury 
might  detwmine  whetlter  propping  and  bra- 
cing were  necessary  to  the  safety  of  the  per- 
sons working  therein,  and  to  determine 
whether  the  company  was  guilty  of  negli- 
gence  In  failing  to  prop  and  brace  the  same, 
as  alleged  in  the  complaint  We  think  it 
was  competent  to  show  fully  the  oondidon 
qmi  character  of  the  ground  through  which 
the  ditch  ran;  the  knowledge  of  the  aHnpaoy, 
or  the  means  of  knowledge  of  the  company, 
of  these  conditions  and  character  of  the 
ground;  and  Ita  fiiUure  to  prop  and  brace 
the  ditch,  If  it  was  neoesaazy  so  to  do,— hi 
order  to  determine  whether  or  not  the  eom- 
pany  was  guilty  of  n^llge^^^^^^  In 
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the  complaint  We  think  the  action  of  the 
court  In  this  regard  -wns  clearly  error. 

The  court  refused  to  permit  tlie  plaintiffs 
to  prove  the  age  of  Soyer  at  the  time  of  his 
death.  Upon  the  age  of  the  deceased  large- 
ly depended  the  question  of  the  measure  of 
damages  In  tlila  case.  "The  measure  of  dam- 
agea  Is  the  amount  which  the  deceased 
would  probably  have  earned  during  his  life 
for  their  [plaintiffs']  Iwnefit,  taking  into  con- 
sideration his  age,  ability,  and  dlsiwsitlon  to 
work,  and  his  habits  of  living,  and  expendi- 
tures." Telephone  Co.  v.  Varnau  (Pa.  Sup.) 
15  Atl.  624;  Schaub  v.  Ralhroad  Co.  (Mo. 
Sup.)  16  S.  W.  924;  Castello  v.  Landwehr, 
28  Wis.  522.  This  holding  of  the  court  was 
manifestly  aror, 

We  think  the  court  also  erred  In  excluding 
the  evidence  of  plaintiffs  offered  to  show  that 
the  deceased  was  the  husband  of  plaintiff 
Helena  Soyer,  and  the  father  of  the  other 
plaintiffs,  as  alleged  In  the  complaint.  The 
evidence  of  persons  who  had  known  de- 
ceased and  Helena  Soyer  from  their  infancy, 
and  had  known  their  children  from  their 
birth,  who  were  present  In  church  when  their 
marriage  was  announced,  who  knew  that 
they  lived  and  cohabited  together  as  man 
and  wife,  that  they  always  treated  and  acted 
towards  each  other  as  man  and  wife,  who 
always  declared  and  acknowledged  that  re- 
lation to  exist  between  them,  and  who 
acknowledged  and  treated  their  children  as 
parents  usually  do  their  offspring,  certain- 
ly tends.  In  oiir  opinion,  to  establish  these 
relations.  This  evidence  was  sufficient  at 
least  to  establish  a  prima  facie  case  upon 
the  question  as  to  tlie  relation  deceased  sus- 
tained to  the  plaintiffs  in  his  lifetime.  Sec 
Code  Civ.  Proc.  subd.  4,  §  642. 

In  determining  the  question  of  nonsuit  for 
want  of  evidence  to  support  the  allegations 
of  the  complaint  and  authorize  a  recovery 
the  law  re^rds  the  issues  proved  which  the 
evidence  tends  to  prove.  The  evidence  of- 
fered by  plaintiffs,  and  excluded  by  the  court 
In  this  case,  clearly  tended  to  prove  the  Is- 
sues tendered  in  the  complaint,  and  should 
have  been  admitted. 

There  are  assignments  of  error  In  the  rec- 
ord of  less  Importance  than  these  already 
noted,  but  we  do  not  consider  It  necessary 
to  treat  them  In  detail.  The  Judgment  ap- 
pealed from  will  be  reversed,  and  the  cause 
remanded  for  new  trial.  Beversed. 

HABWOOD  and  DE  WITT,  JJ.,  concur. 


NIXON  T.  NIXON. 
(Sapreme  Coort  of  Montaoa.  Sept.  24,  1894.) 
Contempt— NospATMBST  op  Alimony. 
It  Is  error  to  refuse  to  hear  a  iwtition  by 
one  committed  tor  fiontempt  toe  nonpayment  of 
alimony,  wUeb  sets  up  inabHity  to  pay  the 
aame,  and  prays  a  modiflcatifHi  of  the  order  for 
alimony. 


Appeal  from  district  oourt,  Sflver  Bow  coun- 
ty; William  O.  Spears,  Judge. 

Action  by  May  Nixon  against  S.  M.  Nixon 
for  divorce.  Defendant  was  ordered  to  pay 
alimony  pendente  lite,  and  counsel  fee.  Part 
of  the  alimony  was  paid,  but  not  the  fee. 
On  on  order  to  show  cause,  defendant  was 
committed  for  contempt.  He  filed  a  petition 
to  modify  the  order  for  alimony  and  vacate 
the  order  committing  him  for  contempt,  on 
the  ground  that  he  was  unaWe  to  pay  the  ali- 
mony. The  court  refused  to  hear  the  peti- 
tion, and,  from  an  order  dismissing  It,  defend- 
ant appeals.  Reversed. 

Jobn  W.  Cotter,  tor  appellant 

PEMBERTON,  C.  X  This  Is  a  suit  for  &U 
vorce.  Instituted  in  the  second  Judicial  district 
court,  In  which  this  appellant  Is  defendant 
On  the  12th  day  of  August  1893,  the  court 
made  an  order  requiring  and  directing  the  de- 
fendant to  pay  plaintiff  the  sum  of  $40  per 
mouth,  as  alimony  pendente  Ute.  It  seems 
that  defendant  complied  with  this  order  until 
Man^  1894.  On  February  19th  the  court 
made  an  order  directing  the  defendant  to  pay 
plaintiff  aa  counsel  fee.  I>efendant  hav- 
ing failed  to  pay  plaintiff  the  alimony  al- 
lowed and  ordered  to  be  paid  for  the  nHmtb 
of  Marcb,  089^  and  sabeeaoent  tlieretcs  as 
well  aa  said  counsel  fee,  be  was  ordered  to 
appear  and  show  cause  why  he  should  not 
be  adjudged  guilty  of  contempt  of  onurt;  and, 
having  BO  appeared,  be  was  on  the  28tb  day 
of  April,  1891.  adjudged  guilty  of  oontempt  of 
court  for  not  complying  with  the  said  orders 
of  oourt  and  committed  to  the  county  Jail 
of  Silver  Bow  county  until  said  alimony  and 
counsel  fee  Bl»>uld  be  paid.  On  May  18th 
the  defwdant  Hied  te.  court  his  petiticm  and 
affidavit  praying  that  the  order  adjudging  him 
guilty,  and  committing  him  to  the  county  Jail 
for  contempt  of  court,  be  modified,  vacated, 
and  set  aside.  This  petition  alleges  that  de- 
fendant had  complied  with  said  order  to  pay 
alimony  until  and  for  the  month  of  February, 
1891;  that  thereafter  he  was  and  has  been 
wholly  unable  to  comply  therewith,  or  with 
the  ord^  to  pay  counsel  fee;  that  he  has 
no  money  or  property  whatever;  that  the 
only  reason  why  he  has  not  complied  with 
said  order  Is  his  Inability  to  do  so;  that  he  Is 
now  confined  In  the  county  Jail,  and  will  be 
so  confined  in  JaU  Indefinitely,  unless  per- 
mitted to  purge  himself  of  contempt  by  show- 
ing his  inability  to  obey  the  order  of  court  in 
the  premises.  On  motion  of  the  plaintiff  the 
comt  dismissed  and  refused  to  hear  this  peti- 
tion "for  the  reason  that  the  defendant  was 
in  contempt  of  court,  and  could  not  be  heard 
until  he  had  purged  himself  of  said  con- 
tempt." From  this  order,  dismissing  and  re- 
fusing to  hear  defendant's  petition,  this  ap- 
peal is  prosecuted. 

In  State  v.  Second  Judicial  District  Court 
(Mont)  36  Pac.  757,  which  was  a  proceeding 
In  certiorari  in  aid  of  habeas  corpus,  in  this 
court  instituted  by  thi^,^^|«^^.(Jft^^ie 
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charged  from  custody  under  Qie  order  now  In- 
volved In  tills  ai^)eal,  this  court  said:  "If  the 
relator  herein  had  made  a  regular  application 
for  a  reduction  of  the  alimony  to  the  district 
court  In  trhich  the  suit  was  pendlni^  he 
would  bare  presented  all  of  this  showing 
to  his  want  of  faculty  to  pay  the  alimony; 
that  plaintiff  could  hare  rebutted  such  show- 
ing, and  the  court  would  then  have  deter- 
mined whether  the  alimony  should  be  re- 
duced. On  such  determination  an  order 
would  be  made,  from  which  the  defendant 
could  hare  an  appeal,  and  on  such  appeal  this 
court  would  hare  made  a  review.  But,  as 
the  matter  is  now  before  us,  the  question  of 
reduction  of  the  alimony  has  neT«r  been  tried 
or  detennlned  In  a  proper  proceeding  by  the 
district  court,  nor  was  there  opportunity  of- 
fc3^  to  so  ti7  and  determine."  In  the  case 
juBt  dted  this  court  held  that  a  modiflcatlou 
of  the  Jndgmoit  for  alimony  diould  hare  been 
sought  by  a  proceeding  for  that  purpose.  It 
appears  from  the  record  that  the  appellant, 
1^  filing  his  petition  tor  a  modification  or  the 
vacation  of  the  judgment  for  alimony,  was 
proceeding  in  accordance  with  the  views  of 
this  court,  as  announced  In  State  v.  Second 
Judldal  District  Court  supra.  By  filing  his 
peUtlott  for  such  relief  he  tendered  an  issu'i 
of  fiict  Involving  his  faculty  or  ability  to 
comply  with  the  order  of  the  court  The  al- 
l^tions  of  the  petition  could  have  been  de- 
nied by  the  plaintiff  In  the  case,  and  then  the 
court  could  have  proceeded  to  try  the  Issue  as 
to  appellant's  ability  to  pay  the  allniony  and 
fee  he  had  been  ordered  to  pay.  It  seems 
hardly  In  consonance  with  reason  or  law  to 
punish  a  man  for  not  doing  that  which  he  has 
not  the  ability  to  do,  or  to  punish  him,  with- 
out a  hearing,  for  not  doing  that  which  he  de- 
clares he  is  powerlessf  to  do.  The  order  of  the 
lower  court  appealed  from  Is  reversed,  and 
the  cause  remanded,  with  directions  to  pro- 
ceed in  accordance  with  the  views  herein  ex- 
pressed. Reversed. 

HARWOOD  and  DE  WITT,  JJ.,  concur. 


STATE  ex  rel.  WOODS  et  al.  v.  TOOKER, 
County  Clerk. 

(Supreme  Court  of  Montana.   Sept  24,  1S94.) 

AUBXDMEKT  OF  CoKBTlTL'TION— PhOC'BDCHB. 

Compliance  with  Const,  art.  19,  S  9, 
refiuiriiig  tlip  spi-rettiry  of  state  to  publish  pro- 
poHed  ameiuimeuts  in  full  for  three  monthB  be- 
fore the  electiim  to  bo  held  for  their  ratitjcation, 
is  eiwential  to  the  valiility  of  any  amendment; 
artide  g  29,  mnkiiiK  all  the  pro%-i8ious  of  the 
constitution  mandn tory,  unless  expressly  de- 
clared to  be  otherwise. 

Mandamus  by  T.  G.  Woods,  Klckolas  Koss- 
ler,  and  Sherwood  Wheaton  against  John  S. 
Toolcer,  clerk  and  recorder  of  L«wls  and 
Clarke  county,  to  compel  the  filing  of  certifi- 
cates of  nomination  as  commissioners.  De- 
nied. 


The  relators  oak  a  writ  of  mandamus,  di- 
rected to  the  respondent,  as  county  clerk  and 
recorder  of  Lewis  and  Clarke  county,  reqoir- 
Ing  him,  in  pursuance  to  tlie  ballot  law  (Acta 
ICth  Leg.  Sess.  Laws  1888,  p.  135),  to  file  in 
Jils  office  the  ctartlficate  of  the  relators*  nom- 
ination for  the  office  of  county  commissioner 
of  Bald  county.  The  petltlonna  set  forth 
that  on  September  4, 18&4,  an  assemblage  of 
delegates  of  the  Republican  party  was  duly 
held,  and  that  at  such  assemblage  the  three 
relators  were  duly  nominated  for  such  oiB.ce 
of  county  commissions.  The  formal  acts 
of  making  the  certificate  of  nomination  by 
the  proper  officers  of  the  convention  are  set 
forth  In  the  petition.  It  is  then  alleged  that 
said  certificate  was  duly  presented  to  the 
respondent  for  filing,  and  tliat  he  refnsed, 
and  still  refuse,  to  file  the  same.  The  re- 
spondent's answer  admits  all  the  matter  al- 
leged in  the  petition,  and  gives  his  reason  for 
refusing  to  file  the  certificate,  based  upon 
the  following  f&cts:  The  nominationa  for 
said  office  of  county  commissioner  were  for 
the  puriKise  of  electing  perBone  to  that  office^ 
under  the  provisions  of  an  alleged  amend- 
ment to  the  constitution;  and  that  there  Is, 
in  fact  no  such  amendment  and,  there  being 
no  such  amendment  there  will  be  no  vacancy 
in  the  office  of  coun^  commlsdoner,  in  said 
county,  to  be  filled  at  the  ensuing  election; 
and  that,  therefore,  there  Is  no  duty  enjoined 
by  law  upon  the  county  clerk  and  recorder 
to  file  any  certlflcate  of  nomination  for  such 
office  by  any  political  party. 

The  question  presented  to  this  court  Is 
whether  the  constitutional  amendment  pro- 
posed by  the  leglshitlTe  assembly  by  act  ap- 
proved February  23, 1891,  and  voted  uyon  by 
the  electors  at  the  general  election  in  No- 
vember, 1892,  became,  and  now  Is,  a  part  of 
tlie  constitution.  The  facts  in  relation  to  the 
alleged  adoption  of  the  proposed  amendmcat 
arc  as  follows:  The  state  constitution,  adopt- 
ed October  1,  1889,  contains  the  following: 
"In  each  county  there  shall  be  elected  three 
county  commissioners,  whose  term  of  office 
shall  be  foiur  years.  A  vacancy  in  the  board 
of  county  commissioners  sliall  be  filled  by 
appointment  by  the  district  judge  of  the  dis- 
trict in  which  the  vacancy  occurs."  Article 
111,  S  4.  The  act  of  the  legislative  assembly 
referred  to,  approved  February  23,  1891,  pro- 
vides as  follows:  "Section  1,  There  shall  be 
submitted  to  the  qualltied  electors  of  the 
state,  at  the  next  genmd  election,  the  follow- 
ing amendment  to  the  state  cwstitution: 
Section  4,  art  16,  shall  be  amended  so  as  to 
read  as  follows:  Sec  4.  In  each  county 
there  shall  be  elected  three  county  commis- 
sioners, whose  term  of  office  shall  be  four 
years;  provided,  tliat  the  term  of  office  of 
those  elected  to  succeed  those  elected  October 
1,  ISSU,  shall  expire  on  the  first  M(Hiday  in 
January,  1890;  and,  provided  further,  that 
at  the  general  election  to  be  held  In  Novero- 
bor,  1894,  one  comml8sioncr.4hall  be  elected 
for  a  term  of  twgj^^^i^yAe^^O^tfeniB- 
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akmm  for  a  tenn  of  four  yean.  A  vacancy 
In  the  board  of  connty  commlBBloneTB  shall 
be  lined  by  appointment  by  the  district  judge 
of  the  district  in  which  the  racaney  oceoTS." 
The  C(»istltiit!on  inrovldea,  as  to  amendments 
of  that  instmrnMit,  as  followB:  "Amend- 
ments to  this  constltatlon  may  be  proposed 
In  elthor  boose  of  the  le^latlTe  assemUy; 
and  If  the  same  shall  be  TOted  for  Ify  two- 
thirds  of  the  members  elected  to  each  honse, 
such  proposed  ameidinent,  together-  with  the 
ayes  and  nays  of  honse  tbereon,  shall 
be  entered  In  fan  on  their  respectlTe  Journals; 
and  the  secretary  of  state  shall  cause  the 
•aid  amendment  or  amendments  to  be  pnb- 
llshed  In  fidl  In  at  leaat  one  newspaper  tai 
each  connty  (if  soch  thoe  be),  for  three 
mtrntbs  prerloos  to  the  next  gmenl  dectltm 
for  members  to  the  leglslatlTe  assemtdy;  and 
at  said  decthm  the  said  amendment  or 
amendments  shall  be  rabmittod  to  the  qnaU- 
fled  electors  of  the  state  for  their  ai^roval 
or  rejection,  and  soch  as  are  ajj^ored  by  a 
majority  of  those  TOtlng  tlureon  shall  be- 
come part  ot  the  constitntkn.  Should  more 
amendmoktB  than  one  be  submitted  at  ttn 
same  election,  they  shall  be  so  prepared, 
and  distinguished  by  nnmboa,  or  otherwise, 
that  each  can  be  voted  upon  separately;  pro 
Tided,  howerer,  that  not  more  than  three 
amendmoits  to  this  constltutton  Shall  be  sub- 
mitted at  the  same  election."  Artlde  19,  I 
9.  The  fiict  as  to  the  publication  ct  tiie 
ammdment  proposed  1^  tiie  act  off  February 
2S,  tBBl,  i»  that  It  was  ptdiUshed  by  the  sec- 
retary of  state  In  the  newspapos  as  required, 
but  f  w  two  weeln  before  the  Section  <HF  1892 
only,  and  fbr  no  longer  period.  The  question 
now  presented  la  whether  the  pnbUcatlcm  of 
the  inwpoeed  amendment  tot  only  two  weeka 
caused  the  attempt  to  adopt  the  amendment 
to  be  wholly  a  fallore. 

AJex.  C.  Botkln,  for  rotors,  a  B.  ^folan, 
for  respondent. 

DB  wrrr,  X  (after  stattng  the  factid- 
Counsel  for  relators  has  presented  to  us  the 
gen«a]  rules  as  to  wheu  statntes  shoifld  be 
construed  to  be  mandatory  and  when  direc- 
tory, and  has  argued,  upon  their  analogies, 
^t  the  ivorlslon  ot  our  constltntlMi  which 
requires  a  proposed  amendmrat  to  that  In- 
strummt  to  be  puUlshed  for  three  mmiflu 
Is  directory  only,  and  that  a  disregard  of  the 
provision  Is  not  fatal  to  the  adoption  of  the 
amendmrat  The  reports  are  full  of  dedslons 
which  have  api^ied  these  principles  as  to  the 
construction  of  certain  provisions  of  statntes, 
bat  we  need  not  mter  upon  an  elaborate  ex- 
amination of  tiiese  iHinclpI'^e,  fnr  we  believe 
that  In  considering  the  ^-ovlBlons  of  the  con- 
stltntion  fw  amending  that  instrument  we 
are  mtwlng  upon  a  somewhat  dtflferent  field. 
We  cannot  better  introduce  this  cc»inld«ratlon 
than  hy  quoting  from  Judge  Cooley,  whose 
language  we  find  cited,  and  his  doctrine 
largdy  foUowed,  by  the  courts  which  have 


treated  the  subject  of  tibe  constructl<m  of  con- 
stitutlonal  invrMooa.  Judge  Cooley  says: 
"But  Ihe  eourtJi  tread  mion  voy  dangerous 
ground  when  they  venture  to  apidy  ttie  rules 
which  distinguish  director  and  mandatory 
statntes  to  the  provldona  of  a  constitution. 
OonstltutltHiB  do  not  usuaUy  und»take  to 
prescribe  mere  rules  of  proceeding,  except 
when  such  rales  are  looked  upon  as  essential 
to  the  thing  to  be  done;  and  th^  must  then 
be  regarded  in  the  light  of  limitations  up<» 
the  power  to  be  es^nlsed.  It  Is  the  province 
ot  an  Instrument  of  this  stAemn  and  perma- 
nent diaracter  to  establish  those  fundamental 
maxims,  and  fix  those  unvarying  rules,  by 
which  all  departments  of  the  govwnmoit 
must  at  all  times  shape  their  cmiduet;  and 
It  It  descends  to  prescribing  mere  roles  of  or- 
der in  unessential  matters  It  is  lowering  the 
proper  dignity  of  such  an  Instrument,  and 
usurping  the  proper  province  of  ordinary  leg- 
bAaUon.  We  are  not  therefore,  to  opect  to 
find  In  a  oonstltntlon  inovislons  which  the 
people,  In  adopting  It.  have  not  r^arded  u 
of  hl^  Importance  and  worthy  to  be  embra- 
ced in  an  Instrument  which,  for  a  time  at 
feast,  Is  to  control  attke  the  government  and 
the  governed,  and  to  form  a  standard  by 
which  Is  to  be  measured  tiie  power  which 
can  be  exercised  as  w^  by  the  delegate  as 
by  the  sovereigQ  people  themselves.  If  direc- 
tions are  given  respecting  the  times  or  modes 
of  proceeding  In  which  a  povra*  should  be 
exercised,  there  Is  at  least  a  strong  in«Bump- 
tlon  that  the  people  designed  It  ^onld  be  ex- 
wdaed  In  that  time  and  mode  <mly;  and  we 
In^Hite  to  the  people  a  want  of  due  appreda- 
tlon  of  the  purpose  and  (roper  province  at 
such  an  InatmmHit  when  we  Inf^  that  soch 
dtaecttons  are  given  to  ai^  other  end.  K  .yie- 
daOj  when,  as  has  beat  already  ssJd,  It  is 
but  fiUr  to  resume  that  the  people  in  their 
constitution  have  expressed  tbemselves  in 
careful  and  measured  terms,  corresponding 
with  the  immense  Imptxtuice  of  the  powers 
delegated,  and  with  a  view  to  leave  as  little 
as  posslUe  to  implication.  There  are  some 
cases,  howev«.  whoe  the  doctrtaie  of  direc- 
tory  statutes  has  teea  applied  to  constitution- 
al provMons;  but  they  are  so  i^lnly  at  vari- 
ance with  the  w^ht  of  authority  npon  the 
iwedse  points  considered  that  we  Uet  war- 
ranted In  s^lng  that  the  judicial  decisions  as 
they  now  stand  do  not  sanctirai  the  apiOlca- 
tion."  Pages  94.  95.  "And  we  concur  fUlly 
hi  what  was  said  hy  Ur.  Justice  Kmmot  In 
speaking  ot  this  very  provision,  Uutt  It  will 
be  AMind,  npmt  full  oonsiderathn,  to  be  diffi- 
cult to  treat  any  constitutional  ixovlrion  as 
merely  directctty,  and  not  imperative.'  "  Ooo- 
1^.  Const  Um.  (4th  Ed.)  p.  99.  At  another 
place  in  the  same  wiB'k  thla  distinguished  au- 
thority on  constltntloniU  law  aays:  "But  the 
wiU  of  the  pe<qE>le  to  this  end  [that  Is,  amend- 
ing a  cmistitutlon]  can  only  be  expressed  in 
the  legittmato  modes  by  which  such  a  body 
politic  can  act  and  which  must  either  be  pre- 
scribed by  the  constitution  whose  revision  or 
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ammdmeDt  la  acniglit,  w  by  an  act  of  the  leg- 
ialatiTe  d^wrtment  of  the  state,  which  alone 
would  be  authorized  to  speak  fbr  the  people 
upon  this  subject,  and  to  point  out  a  mode 
for  the  expression  of  their  will  in  the  absence 
of  any  proTislon  for  amendment  or  reTl8i<m 
contained  in  the  constitution  Itself."  Page 
39,  i  80.  In  another  idace  In  the  same  wotic 
we  find  tiie  f6Ilowing  language:  "The  fact 
is  this:  that  whaterw  c<mstttntional  proTi- 
slon  can  be  looked  upon  as  directory  merely 
is  very  llk^  to  be  treated  hj  the  leglslatiire 
lui  If  it  was  devoid  even  at  moral  obligation, 
and  to  be,  tfaor^we,  habitually  dla%garded. 
To  say  tliat  a  provldon  is  directory,  seems, 
with  many  persons,  to  be  ewivalent  to  saying 
that  It  is  not  law  at  alL  That  this  ought  not 
to  be  so  must  be  conceded;  that  It  la  so  ire 
hare  abundant  reason  and  good  auttiwlty  for 
saying.  If,  ther^ore^  a  oon8tituti<mal  imnrt 
rion  la  to  be  Miforced  at  all,  it  must  be  treat- 
ed as  mandatory.  And  If  the  legislature  lia- 
bitoally  dlBregard  It,  It  aeems  to  ua  that  than 
la  all  the  m(ve  urgent  necessity  that  the 
courts  ahoidd  enforce  it  And  it  aZao  aeons 
to  us  ttuit  tliere  are  few  evils  which  can  be 
Inflicted  by  a  strict  adher^ice  to  the  law  so 
great  as  that  wliidi  la  done  1^  a  habitual  dia- 
regard,  by  any  d^iartment  of  the  govern- 
meat,  of  a  plain  reauironent  of  tliat  tnstro- 
ment  from  which  it  derives  its  author!^, 
and  which  ought,  therefore,  to  be  scnom- 
loualy  obsMved  and  obeyed."  Page  183,  | 
ISO. 

The  court  of  appeals  of  Texas,  in  c(»i8tru- 
ing  a  consUtoUonal  provision,  uses  the  tid- 
lowlug  language:  'In  oonsldoring  the  sub- 
ject, we  tliink  it  necessary  to  first  determine 
whether,  in  the  cimstruction  of  tlw  orf^tc 
law,  we  may,  as  we  might  in  the  oonstmc- 
tism  of  a  statute  aiq>ly  the  distinction  be- 
tween directory  and  mandatory  provisions, 
or  whether  we  must  construe  all  provisions 
of  the  organic  law  to  be  mandatory."  Hunt 
T.  State,  22  Tex.  App.  807,  3  S.  W.  23S.  The 
opinion  of  that  court  thai  refers  to  cases 
which  have  held  constitutional  {ffovlslona  to 
be  directory,  and  continues  in  the  following 
languid:  "But,  notwithstanding  these  deci- 
sions are  1^  able  courts,  the  s^at  weight  of 
authority  seems  to  be  the  other  way,  hold- 
ing that  the  courts  nor  any  other  deportment 
of  the  govcmmnit  are  at  liberty  to  regard 
any  provision  of  the  constitution  as  merely 
directory,  but  that  each  and  every  of  its 
provisions  must  be  treated  as  imperative 
and  mandatory,  without  reference  to  the 
rules  disttnguisbing  betwe«i  directory  and 
mandatory  statutes."  22  Tex.  App.  898.  3 
S.  W.  233.  The  opbiion  then  cites  Judge 
Cooley  as  we  have  quoted  him  above,  and 
continues:  "In  our  own  state  we  know  of  no 
instance  In  which  a  conatltotlonal  provision 
has  been  held  to  be  directory  mwely.  This 
court  has  held  more  than  once  that  constitu- 
tional provisions  are  alwdya  mandatory,  and 
has  adopted  the  doctrine  laid  down  I^  Judge 
Cooley.  which  we  have  quoted  above.  Cox 


T.  Stat^  8  Tex.  i4>P.  254;  Holleiy  v.  State. 
14  Tex.  App.  S0&.  We  beUeve  thU  to  be  the 
sound  and  only  safe  doctrine.  It  seems  to 
ua  that  the  rule  which  gives  to  the  courts  and 
other  departm^ts  of  tlie  government  a  dis- 
cretlonaiy  power  to  treat  a  constitutliHuil 
provision  aa  directory,  and  to  oIh^  it  or  not, 
at  Ui^  pleasure^  is  fimu^t  with  great  dan- 
ger to  tite  govonment.  We  can  conceive  of 
no  greater  dang»  to  constitutional  govern- 
ment, and  to  the  righto  and  llbertiee  of  the 
people  than  the  doctrine  which  pwmlte  a 
loose,  latltudlnons,  diaoetlonary  construc- 
tion of  the  organic  law.  'We  are  teo^t  by 
the  constitution  Itself  that  those  who  admin- 
ister this  govemmoit  are  divided  into  three 
co^dinato  departmente;  each  of  theae  can 
only  act  within  ito  own  limited  sphere^  and 
they,  reqwcUvely,  are  the  aervapts  of  tlie 
sovereign  pow».  the  peoj)le.  Tbexe  is  do 
power  above  the  people.  There  Is  no  dis- 
cretionary power  granted  in  the  oonstitntkm 
for  ettbo:  of  these  departments,  nor  tat  all 
of  them  united,  to  exercise  a  discretionary 
eqtansUm  and  flexiUe  powor  against  ite 
rigid  limitations,  even  though  such  limita- 
tions were  imposed  improvident  Jealousy. 
If  abuse  exlste  by  reaacm  of  defecte  in  the 
const!  tutl<m,  present  or  prospective,  the  true 
source  of  authority,  the  peasfle,  have  the 
power,  and  doubtless  the  wisdom  and  pa- 
triotism, to  correct  them;  and  fills.  In  tlie 
American  Idee,  is  the  safe  and  only  d^ios- 
Itory.'  Potter's  Dwar.  St  &  Gonat  p.  ees. 
*  *  *  Upon  the  weight  of  antliority,  and, 
to  our  minda,  upon  the  aoundest  of  reaamis, 
we  ctmclude  that  the  provision  of  the  con- 
stitntlon  under  consideratlim,  and  all  other 
provisions  of  our  constitatim,  are  manda- 
tory,  and  can  In  no  case  be  regarded  as  di- 
rectory merely,  to  be  ob^ed  or  not  witbin 
the  discretion  of  either  or  all  of  the  depart- 
ments united  of  the  govenimenL"  22  To. 
App.  890,  400,  3  S.  W.  283.  See.  alao.  Opin- 
ion of  the  Justices,  6  Gush.  578. 

It  would  seem  that  the  framers  of  our  con- 
stitution had  in  mind  the  views  of  Judge 
Oooley,  for  they  did  not  leave  tlie  language 
of  the  constitution  open  to  the  construction 
of  courta.  but  set  the  matt»  at  rest  by  the 
following  provlaion:  "The  provisions  of  Oils 
constitution  are  mandatory  and  prohibitory, 
unless  by  «prees  words  th^  are  dedarcd 
to  be  otherwise."  Const  art  3,  1  29.  The 
court  la  therefore  relieved  from  much  re- 
sp«isibllity  in  the  construction  of  the  or- 
fBELDio  law.  The  question  Is  not  before  us 
wlwthw  the  requirement  of  the  constituUun 
that  notice  of  a  pn^iosed  amendment  shall 
be  pnUiahed  for  three  mouths  is  maudatorj- 
or  directory.  The  ccmstitutlon  construes  it- 
self in  this  regard,  and,  as  remarked  In  the 
opening  of  this  i^^nlon,  we  seem  to  be  in  a 
somewhat  different  field  than  tlmt  su^acested 
by  relators'  oounsd  as  to  the  construction  of 
statutes. 

It  being  settled  that  the  provision  undo- 
consideration  Is  mandatory.^^e  inquiry  re- 
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malnlng  Beema  to  be,  what  1b  the  conse- 
qnence  of  disobedience  to  the  mandate  of  the 
coDBtltutlon?  Is  the  proposed  adoption  of 
the  amoidment  nullified,  or  Is  the  disobedi- 
ence of  the  constitution  to  be  treated  as 
simply  an  onilffilon  by  the  secretary  of  state? 
A  constltntlon  differs  from  a  statute  In  that 
a  statute  must  provide  tiie  details  of  the 
subject  of  TPhich  it  treats,  whereas  a  con- 
stltntloa  states  general  principles,  and  builds 
the  substantial  foundation  and  general  frame- 
work of  the  law  and  government  It  Is  true 
that  It  Is  a  subject  of  general  remark  that 
the  modern  tendency  of  constitution  makers 
Is  to  somewhat  depart  from  this  practice; 
but  the  distinction  between  a  statute  and  a 
constitution,  as  above  suggested,  certain^ 
remains,  and  it  is  still  true  that  constitutions 
do  not  generally  descend  Into  details.  But 
when  we  And  this  practice  departed  from, 
and  we  observe  a  constitution  going  Intc 
details,  such  action  is  significant  Again  re- 
ferring to  the  eminent  constitutional  author- 
ity above  quoted,  we  repeat:  "It  Is  the 
province  of  an  Instrument  of  this  solemn 
and  permanent  character  to  establish  those 
fundamental  maxims  and  fix  those  unvary- 
ing rules  by  which  all  departments  of  the 
government  must  at  all  times  shape  their 
conduct;  and  If  it  descends  to  prescribing 
mere  rqlea  of  order  in  unessential  matters 
It  is  lowoing  the  proper  dignity  of  such  an 
Instrument,  and  usurping  the  proper  prov- 
ince of  ordinary  legislation.  We  are  not, 
tlierefore,  to  expect  to  find  In  a  constitution 
provisions  which  the  people,  in  adopting  it, 
have  not  regarded  as  of  high  lmp(H*tance. 
and  worthy  to  be  embraced  In  an  instrument 
which,  for  a  time  at  least.  Is  to  control  alike 
the  government  and  the  governed,  and  to 
form  a  standard  by  which  Is  to  be  meas- 
ured the  power  which  can  be  exercised  as 
wdl  by  ^e  delegate  as  by  the  sovereign 
people  themselves.  If  directions  are  given 
respecting  the  times  or  modes  of  proceeding 
In  which  a  power  should  be  exercised,  there 
Is  at  least  a  strong  presumptton  that  the 
people  designed  It  should  be  exercised  In 
that  time  and  mode  only;  and  we  Impute 
to  the  peofde  a  want  of  due  appreciation  of 
the  purpose  and  proper  province  of  such  an 
Instrument  when  we  infer  that  such  direc- 
tions are  given  to  any  other  end."  Pages 
M.  95.  Thus  Judge  Cooley  holds  ^at  If  we 
find  in  a  constitution  that  wtiich  some  may 
undertake  to  argue  should  be  bcld  to  be 
unessential,  it  was  not  intended  to  be  un- 
essential by  the  people  in  enacting  the  pro- 
vision. See,  also,  Paving  Co.  v.  Hilton,  69 
Cal.  510,  11  Pac.  3,  citing  Koehler  v.  Hill, 
«0  Iowa,  554,  14  N.  TV.  738,  and  15  N.  W. 
609.  citing  Cool^  as  above. 

The  Kansas  supreme  court.  In  a  case  be- 
fore It,  said:  "The  two  imiwrtant  vital  ele- 
ments In  any  constitutional  amendment  are 
the  assent  of  two-thirds  of  tbo  legislature 
and  a  majority  of  the  popular  vote.  Beyond 
these,  other  provisions  arc  mere  machinery 


and  forms.  They  may  not  be  disregarded,  be- 
cause by  them  certain^  as  to  the  essentials 
Is  secured;  but  they  are  not  themselves  tbe 
essentials."  Prohibitory  Amendment  Cases, 
24  Kan.  TOO.  In  reviewing  this  Kansas  case, 
the  supreme  court  of  California  uses  the  fol- 
lowing language:  "That  the  elements  men- 
tioned by  the  learned  justice  are  Important 
and  vital  cannot  be  doubted,  but  that  they 
are  the  only  Important  and  vital  elements 
cannot  be  conceded.  The  learned  court  here 
assumes,  without  any  reason,  that  entering 
on  the  journals  Is  not  vital  and  Important 
The  convention  which  framed  the  constltu- 
tl<m  of  Kansas,  and  the  people  who  adopted 
it  and  made  It  their  paramount  law.  thought 
otherwise.  This  Is  ploln^  apparent  from 
their  inserting  other  elements  In  th^  constl- 
tntlon. It  would  be  a  raah  assertion,  and  one 
which  no  sound  principle  of  constitutional 
law  sustains,  that  the  words,  'such  proposed 
amendments  *  *  •  shall  be  entered  on 
the  journal,*  were  Inserted  in  the  constitution 
of  Kansas  to  be  observed  or  not,  as  the  legis- 
lature or  any  other  department  of  the  govern- 
ment of  that  state  should  think  proper.  If 
this  Is  form  and  machinery.  It  Is  form  and 
machinery  Qstabllshed  by  the  constitution.  *  It 
Is  not  unsubstantial  and  nonessential,  but 
a  part  of  the  Instrument  which  all  offleers 
are  sworn  to  support  as  much  as  any  other 
portion  of  the  constitution;  foi:  when  an  oath 
is  taken  to  support  the  constitution  It  em- 
braces the  whole  instrument.  These  provi- 
sions may  not  be  disregarded,  for  the  reason, 
says  the  court  that  by  them  certainty  as  to 
essentials  is  secured.  We  can  conceive  of  no 
stronger  reason  why  they  should  be  regarded 
by  legislators  and  courts.  The  constitution 
makers  inserted  them  for  that  reason.  They, 
In  effect  ordain  and  declare  that  no  other 
mode  or  form  of  machinery  is  permissible  to 
secure  certainty  In  doing  the  act  permitted. 
Declaring  that  those  requirements  are  non- 
CKsentlnl  Is  in  effect  saying  that  the  conven- 
tion which  framed  the  constitution,  and  the 
electors  which  ratified  their  action,  spent 
thetr  time  In  framing  and  Inserting  In  their 
organic  and  paramount  law  nonessential  and 
unimportant  provisions."  Pavlns  Co.  v.  Hil- 
ton, G9  Cal.  499,  500,  11  Pac.  3.  We  also  find 
the  following  language  used  by  the  supreme 
court  of  Alabama:  "We  entertain  no  doubt 
that  to  change  tbe  constitution  In  any  other 
mode  than  by  a  convention  every  requisition 
which  Is  demanded  by  the  Instrument  Itself 
must  be  observed,  and  the  omission  of  any 
one  is  fatal  to  the  amendment  We  scarcely 
deem  any  argument  necessary  to  enforce  this 
proposition.  The  constitution  Is  the  suja^me 
and  paramount  law.  The  mode  by  which 
amendments  are  to  be  made  under  It  is 
clearly  defined.  It  has  been  said  that  cer- 
tain acts  are  to  be  done,  certain  requisitions 
are  to  be  observed,  before  a  change  can  be 
effected.  But  to  what  purpose  are  these 
acts  required,  or  those  requisitions  enjoined. 
If  the  legislature,  or  any  other  departmCTt  of 
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tbe  foreniment,  can  dlspMiae  with  tbem? 
To  do  ao  would  be  to  violate  the  Instroment 
wfaicb  tixey  are  sworn  to  support,  and  every 
principle  of  public  law  and  sound  constitu- 
tional policy  requires  the  courts  to  pro- 
nounce against  every  amendment  which  Is 
shown  not  to  have  been  made  In  accordance 
with  the  rulea  prescribed  by  the  tonda- 
mental  law."  OoUlw  t.  ItteEson,  24  Ala. 
109. 

In  considering  the  [nroTislons  of  our  own 
constitution,  and  in  the  light  of  the  decisions, 
we  are  clearly  of  the  opinion  that  the  require- 
ment to  publish  notices  of  a  proposed 
amendment  for  three  montlis  Is  not  only 
mandatory,  but  that  it  is  an  essential  pro- 
vision, and  that  it  must  be  obeyed.  We 
may  add  further  that  It  seems  to  us  to  be  a 
prudent  and  expedloit  provision.  This  re- 
quirement of  the  constitution  j^vldes  a 
method  for  amending  that  Instrument.  It 
la  also  provided  that  the  constitution  may  be 
amended,  or  a  new  one  compiled,  by  a  con- 
vention. Const  art  19,  S  8.  This  method, 
of  course,  is  not  now  under  consideration. 
But  It  may  be  said  with  tis  as  it  was  said 
in  Pennsylvania:  There  are  only  tliree  meth- 
ods by  which  a  constitution  may  be  changed: 
First  the  method  by  amendment,  as  pro- 
vided in  article  19,  f  9;  second,  by  conven- 
tion, as  provided  by  article  19,  {  8;  and,  third, 
by  revolution.  Wells  v.  Bain,  75  Pa.  St 
89.  The  first  method  was  attempted.  But 
that  method  was  not  followed  as  prescribed. 
Instead,  another  method  was  followed;  that 
Is,  a  method  identical  with  that  provided  In 
article  19,  I  9,  except  that  the  advertisement 
was  for  two  weeks  only,  and  not  for  three 
months.  As  remorlced  in  Oalifornla,  the  con- 
stitution framers  wdain  and  declare  that  no 
othOT  form  or  mode  or  machinery  la  pa-mia- 
sible  to  secure  certainty  In  doing  the  act 
permitted.  It  Is  also  held  in  the  Alabama 
case,  above  dted,  that  an  amendment  can- 
not be  made  by  a  method  other  than  that 
provided.  We  therefore  have  this  situation: 
The  method  for  amendment  is  provided  by 
tbe  solemnity  of  the  constitutional  enact- 
ment and  another  method  of  amendment  baa 
been  attempted  to  be  invol£ed.  We  can  see 
DO  otho*  result  but  that  such  attempt  ia 
nugatory,  and  of  absolutely  no  avail.  The 
California  supreme  court,  in  construing  the 
provision  that  all  of  the  constitution  of  that 
slate  should  be  m<iudatory  and  prohibitory, 
said:  "We  will  add  h«:e  that  und^  our  con- 
stitution no  question  can  be  made  whether 
the  provision  in  it  for  its  amendment  Is  man- 
datory or  directory.  That  question  is  set- 
tied  by  the  constitution  Itself,  which  ordalna 
in  the  moat  solenm  form  and  manner  that 
each  and  all  of  Its  provisions  are  mandatory 
and  prohibitory,  unless  by  express  words 
declared  to  be  otherwise.  Article  1,  S  22. 
This  section,  in  our  Judgment  not  only  com- 
maada  that  Its  provisions  shall  be  obeyed, 
but  that  tlie  disobedience  of  them  is  pro- 
hibited."   Paving  Co.  J.  Hilton,  69  CaL  ^12, 
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same  eCTect,— that  If  a  method  other  than 
that  provided  Is  adopted,  the  att^pt  is  no* 
gatory.  We  also  find  It  said  in  End.  Interp. 
St  i  433,  aa  follows:  **It  may.  perhr.p^  be 
found  generally  correct  to  aay  tbat  nuUlfl- 
catiou  is  the  natural  and  nsoal  conaeauanee 
of  disobedience,  and  that  where  an  act  rfr- 
qnlrea  a  thing  to  be  done  In  a  particular 
mannw.  that  manner  alone  must  be  adopted." 
If  It  is  h^d  that  the  command  to  the  secre- 
tary of  state  to  pnbllsh  a  proposed  amend- 
ment for  a  certain  period  is  noneaseatial, 
and  may  be  disregarded,  why  may  not  the 
legislative  department  of  the  government 
follow  the  same  practice,  and  disregard  tbe 
requirement  that  the  proposed  amendment 
shall  be  voted  tor  by  two-thirds  of  the  mem- 
bers elected  to  each  house,  or  the  require- 
ment that  the  proposed  amendment  with 
the  ayes  and  nays  of  each  houses  shall  be 
entered  In  full  on  their  respective  JouroalsY 
If  one  requirement  la  nonessential,  why  la 
not  another?  And  who  is  to  say  what  la 
essential  and  what  la  not?  And  by  what 
rules  are  such  distinctions  to  be  made?  The 
constitution  does  not  itself  make  them.  The 
framers  of  that  Instrument  made  no  dis- 
tinction in  the  requirements.  They  mada 
them  all  mandatory;  and.  if  a  court  com- 
mences to  nullify  their  commands  by  con- 
struction, we  do  not  know  where  the  court 
would  commence,  or  where  It  would  end, 
or  where  It  would  draw  the  line  which  the 
constitution  says  shall  not  be  drawn. 

We  have  felt  wholly  satisfied  tliat  the 
omission  to  publish  the  proposed  amend- 
ment ai  required  by  the  constitution,  la 
fatal  to  its  adoption;  but  we  have  consld- 
^ed  the  question  at  perhaps  some  length, 
and  have  quoted  from  tbe  authorities  with 
much  llb^ality,  iKcause  thia  Is  the  first  time 
that  such  a  question  of  construction  has  been 
before  us.  We  cannot  but  be  of  opinion, 
with  Judge  Cooley,  Uiat  we  would  be  tread- 
ing upon  extremely  dangerous  ground  were 
we  to  hold  that  a  solemn  constitutional  pro- 
vision was  simply  directory  and  nonessential 
when  we  face  the  express  mandatory  lan- 
guage of  the  provision,  and  also  tbe  addi- 
tional and  separate  command  of  the  consti- 
tution that  the  provision  is  mandatory.  The 
command  of  the  constitution  la  in  no  nn- 
certain  volca  We  cannot  misundmtaud  It 
We  cannot  do  other  than  rend»  to  It  tbe 
obedience  which  otur  duty  demands.  It  pro- 
vides that  an  amendment  may  be  adopted  by 
certain  methods.  Those  methods  were  not 
employed.  Another  method  was  resorted 
to.  That  method  accomplished  nothing. 
The  amendment  waa  not  adopted.  There 
being  no  amendment  to  tbe  constitution, 
there  ore  do  offices  of  county  commissioners 
in  Lewis  and  Clarke  county  to  be  filled  at 
the  election  to  be  held  In  November,  189^ 
and  there  la  ib<xetore  no  duty  enjoined  by 
law  upon  tbe  county  cl^k  and  recorder  of 
that  county  to  file  a: 
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nomination  fiM-  sndt  offices.  The  writ  of 
mandamus  is  therefore  dismissed. 

PEMBGRTON,  O.  J.,  and  HABWOOD,  J., 
concur. 


8TATB  ex  rd.  LLOTD  t.  BOTWITT,  8m- 
retanr  of  8tat& 
(SniMvme  Gotirt  of  Montans.   Oct  2,  1801.) 

COKBTITnTIOXAL  ItkW  —  LOCATION  OP  CAPITAL  — 

BpKiAL  Law— Hasdahos  to  Oppicbrs. 

1.  Act  March  6,  IfiOl,  prorlding  for  the  nb- 
mUsicm  to  a  vote  of  the  question  of  the  penoa- 
Deut  locatioD  of  the  seat  of  govenuneot,  is  not 
a  local  or  special  law  within  the  conatitatlonal 
inhibttioii. 

2.  Where  ao  officer,  in  advance  of  the  time 
fixed  by  law  for  the  performunce  of  certain  du- 
ties, rernaes  to  perform  them,  mandamoB  at  once 
Ues  to  compel  a  performance  at  the  proper  time. 
Harwood,  J.,  dissenting. 

Mandamus  to  oomp^  Lools  Rotwltt,  secre- 
tary of  state,  to  certify  to  the  clerk  of  each 
county  the  qneatlon  of  the  ch<^ce  between 
the  cities  of  Helena  and  Anaconda  for  the 
permanent  seat  of  goremment,  as  re<iiilred 
by  Act  March  8,  W0L   Writ  denied. 

W.  W.  I>lxon  and  M.  Klrkpatrl(^  for  re- 
lator. Henri  JT.  Haskell,  AtQr.  Gen.,  for  re- 
B^ndent 

VE  WITT,  J.  This  la  a  hearing  npon  fbe 
retnm  of  an  alt»natiTe  writ  ot  mandamns. 
The  alternative  vrit  of  this  court  was  Issued 
September  24th,  commanding  the  secretary 
of  state  to  perform  certain  acts,  or  show 
cause,  on  September  2Tth,  why  he  should  not 
be  required  so  to  do.  The  question  involved 
Is  the  refusal  of  the  secretary  of  state  to  do 
certain  acts  alleged  by  relator  to  be  his  duty, 
enjoined  by  the  ballot  law  of  1889  (Laws  ICth 
Sess.  p.  135).  To  arrive  at  an  understand  tn^ 
of  the  question  presented,  the  foUowiug  facts 
may  be  stated:  The  constitution  of  the  state 
provides:  "At  the  general  election  In  the  year 
one  tliousand  eight  hundred  and  ninety-two, 
the  question  of  permanent  location  of  the 
sent  of  government  is  hereby  provided  to  he 
submitted  to  the  qualified  electors  of  the  state, 
and  the  majority  of  all  the  votes  npon  said 
question  shall  determine  the  location  there- 
of. In  case  there  shall  be  no  choice  of  locu- 
tion at  said  election,  the  question  of  choice 
between  the  two  places  for  which  the  highest 
nnmberof  votes  shall  have  been  cast.sball  be, 
and  is  hereby  submitted  in  like  manner,  to 
the  qualified  electors  at  the  next  general  elec- 
tion thereafter:  provided,  that  until  the  sent 
of  government  shall  have  been  permanently 
located  the  tempornrj-  seat  of  government 
shall  be  and  remain  at  the  city  of  Helena." 
Const  art.  10,  §  2,  p.  30.  Tlie  second  legisla- 
tive assembly,  on  March  0.  1S1>1,  and  before 
the  first  vote  npon  the  question  of  the  per- 
manent location  of  the  seat  of  government 
was  to  be  had,  passed  "An  act  providing  for 
the  submission  of  the  question  of  the  perma- 
nent location  «f  the  seat  of  government." 


See  2d  Sess.  laws  1891,  p.  291.  This  act 
differs  In  some  details  from  the  general  bal- 
lot law  of  1889  (16th  Sess.  Laws  1889.  p.  IS^S). 
These  details  will  be  noted  below.  The  affi- 
davit filed,  npon  which  the  application  was 
made,  and  npon  which  the  alternative  writ  of 
mandamus  was  Issued,  Is  as  follows,  in  full: 
"In  the  Supreme  Court  of  the  State  of 
Montana.  State  of  Montana,  County  of  Lew- 
Is  and  Clarke— ss.:  Charles  P.  Lloyd,  being 
first  duly  sworn,  deposes  and  says:  That  he 
Is  a  resident  of  the  county  of  Silver  Bow, 
state  of  Montana,  and  Is  a  citizen  of  the 
United  States  and  of  the  state  of  Montana, 
and  is  a  duly-qnalifled  elector  and  taxpayer 
of  said  state.  That  under  and  by  vlrtne  of 
the  provisions  of  section  2,  article  10,  of  the 
constitution  of  the  state  of  Montana,  the 
question  of  the  permanent  location  of  the 
seat  of  government  of  the  said  state  was  duly 
submitted,  at  the  general  election  held  in  the 
said  state  in  the  year  1892,  te  the  qualified 
electors  tliereof.  Th&t  more  than  two  cities 
or  towns  of  the  said  state  of  Montena  were 
voted  for  at  the  said  election,  but  neither  of 
the  places  voted  for  received  a  majority  of 
all  the  votes  cast  upon  the  said  question,  and 
tliere  was  no  choice  of  location  at  the  said 
election.  That  Helena  and  Anaconda,  two 
of  the  cities  of  the  said  state  of  Montana,  vot- 
ed for  at  the  said  election,  received  the  high- 
est number  of  votes  cast  at  the  said  election, 
and  the  question  of  choice  between  the  said 
two  cities— that  is  to  say,  the  question  as  to 
which  one  of  the  said  two  cities  shall  become 
the  permanent  seat  of  government  of  tte  said 
state— is  directed  by  the  constitution  thereof 
te  be  submitted  to  the  qualified  electors  of 
the  said  state  at  the  general  election  to  be 
hold  therein  on  the  sixth  day  of  November, 
ISM.  That  Louis  Rotwltt  is  ttie  secretary  of 
state  of  the  state  of  Montana,  duly  elected, 
qualified,  and  acting.  That  by  section  14  of 
the  act  of  the  legislature  of  the  former  terri- 
tory of  Montana,  entitled  'An  act  to  provide 
for  printing  and  distributing  ballots  at  the 
public  expense,  and  to  regulate  voting  at  ter- 
ritorial and  other  elections,'  approved  March 
13,  1839,  which  Is  a  law  of  said  state.  It  is, 
as  affiant  is  Informed  and  believes,  made  the 
duty  of  the  said  T^ouls  Rotwltt,  as  such  secre- 
tary of  state,  not  less  than  thirty  days  before 
tlio  said  election  last  above  named,  to  cer- 
tify to  the  clerk  of  each  county  In  the  said 
state  of  Montjma  the  said  question  of  choice 
between  the  said  cities  of  Helena  and  Ana- 
conda for  the  permanent  seat  of  government, 
aforesaid,  and  it  Is  thereby  made  the  duty  of 
the  clerk  of  each  county  to  include  the  same 
In  the  publication  which  he  is  directed  to 
make  by  the  tenth  section  of  said  act;  and  it 
is  further,  by  said  act,  made  the  duty  of  the 
clerk  of  each  county  to  provide  and  have 
printed  for  the  use  of  the  electors  of  his  coun- 
tj'  the  regular  general  ballots  for  said  elec- 
tion, and  to  have  printed  on  the  said  ballots 
the  sold  question,  In  such  form  as  will  enable 
the  electors  to  vote  l|Ti^p^H^©gK 
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provided  hj  the  said  act;  and  It  la  further 
provided  by  said  act  tiiat  ballots  otlier  than 
those  printed  by  the  said  county  clerkB,  re- 
spectively, according  to  tbe  provisions  of  said 
act,  shali  not  be  cast  or  counted  In  any  elec- 
tion. This  affiant  is  informed  and  believes 
tliat  the  said  Louis  Rotwitt,  as  secretary  of 
state  aforesaid,  does  not  Intend  to  comply 
with,  and  will  not  comply  with  and  observe, 
the  provisions  of  the  above-recited  act  of 
March  13,  1889.  That  he  does  not  intend  to 
and  will  not  certify  said  question  of  choice 
between  Helena  and  Anaconda,  aforesaid,  to 
the  county  darks,  as  required  by  said  act; 
and  that  he  intends  and  is  about  to  prepare 
and  have  printed  a  ballot  other  than  the  gen- 
eral official  ballot  which  said  clerks  are  re- 
quired by  said  act  to  prcpai'e  and  have  print- 
ed,—tbat  is  to  say,  a  separate  ballot  upon 
said  question  of  choice  between  said  cities, — 
and  that  he  intends  to  distribute  the  same  in 
sufficient  quantities  to  said  clerks  as  official 
ballots,  to  be  by  said  clerks  distributed  for 
the  use  of  the  electors  of  their  respective 
counties  in  voting  upon  said  question.  That 
said  Rotwitt  intends,  and  will,  unless  other- 
wise directed  by  this  court,  proceed  In  the 
matt^  of  said  election  under  the  provisions 
of  the  act  of  the  legislature  of  the  state  of 
Montana  entitled  'An  act  jHroviding  for  the 
submission  of  the  question  of  the  permanent 
location  of  the  seat  of  government,'  approved 
March  0,  1891;  whereas,  affiant  is  advised, 
and  alleges,  that  the  said  act  last  named  is 
unconstitutional  and  invalid,  and  that  the 
said  act  of  March  13,  1889,  heretofore  re- 
ferred to,  is  the  law  which  should  govern 
the  action  of  the  said  secretary  in  the  sub- 
mission of  the  said  question  to  the  electors  of 
Montana,  and  under  which  the  said  secretary 
should  proceed  to  perform  the  duties  re- 
quired of  him  by  law.  Affiant  is  advised 
that  said  contemplated  and  intended  action 
of  the  said  Louis  Rotwitt,  secretary  of  state, 
aforesaid.  Is  Illegal,  and  not  In  conformity 
with  the  requirements  of  the  law  of  Montana 
in  such  case  made  and  provided.  This  affiant 
states  that  he  has  demanded,  to  wit,  on  the 
24th  day  of  September,  1894,  of  the  said  Rot- 
witt, secretary  of  state  aforesaid,  that  as 
such  se^etary  he  conform  to  and  observe  the 
requirements  of  the  said  act  of  March  13, 
1880;  but  that  be.  the  said  Rotwitt,  refused, 
and  still  refuses,  to  do  so,  and  refuses  to  cer- 
tify said  questions  of  choice  to  said  clerks, 
and  declares  bis  intentl<Hi  to  prepare,  have 
printed,  and  distribute  aald  separate  ballot 
as  the  official  ballot  upon  said  question,  for 
the  use  at  fiie  electors  tbroughout  said  state 
at  said  election.  That  by  the  provisions  of 
said  act  of  March  13,  1880,  the  said  secretary 
of  state  is  required  to  ccrti^  to  said  county 
clerks  the  said  question  of  choice,  not  less 
than  thirty  days  before  the  said  election,  to 
wit  on  or  before  the  Gth  day  of  .October,  1804; 
and  it  Is  therefore  nei^essary  that  the  validity 
of  tlie  action  Intended  to  be  taken  by  the 
said  secretary,  as  hereinbefore  set  out,  should 


be  determined  by  the  court  as  speedily  as 
possible.  That  there  is  no  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law.  Wh^f<»«  be  prays  that  tlils  honorable 
court  may  order  the  issuance  of  an  alterna- 
tive writ  of  mandate,  commanding  said  Rot- 
witt, as  such  secretary  of  state,  immediately 
after  the  receipt  of  said  writ,  to  certify  said 
question  of  choice  to  the  clerk  of  each  of  the 
counties  of  the  state  of  Montana,  as  required 
by  the  said  act  of  March  13,  1889,  and  to  con- 
form In  all  respects  In  the  submission  of  said 
question  to  the  requirements  of  said  last-men- 
tioned law,  or  to  show  cause,  at  such  special 
time  and  place  as  the  court  may  appoint,  why 
he  has  not  done  so.  Charles  F.  Lloyd. 

"Subscribed  and  sw<Mrn  to  before  me  tliis 
24th  day  of  September,  A.  D.  1694.  [L.  S.J 
Benjamin  Webster,  Clerk  of  the  Supreme 
Court,  State  of  Montana." 

I'be  alternative  writ  issued  upon  this  appli- 
cation commanded  the  respondent  that,  upon 
the  receipt  of  the  writ,  he  proceed  to  cer- 
tify to  the  clerk  of  each  county  the  question 
of  the  choice  between  the  cities  of  Helena  and 
Anaconda  for  tbe  permanent  seat  of  govern- 
ment, and  to  do  all  other  things  upon  his 
purt  required  to  be  done  by  the  act  of  March 
13,  18S9,  or  tbat  he  show  cause  before  this 
court,  on  September  2Tth,  why  be  should  not 
do  so.  The  respond^t  made  return  to  the 
writ  September  2Tth.  He  admitted  tbat  he 
did  and  does  refuse  to  certify  the  names  of 
said  cities,  as  above  described,  and  that  hf 
does  not  intend  to  follow  certain  provisions, 
described,  of  the  general  ballot  law  of  18811. 
but  that  he  will  perform  the  duties  as  to  the 
capital  election  as  laid  down  in  the  act  of 
185)1,  described  in  the  relator's  affidavit.  Thf 
question  presented  Is  whether  it  is  a  duty  en- 
joiuod  by  law  upon  the  secretary  of  state  to 
perform  the  said  certain  acts  defined  by  th» 
hiw  of  1889. 

The  general  ballot  law  of  1889,  popularly 
known  as  the  "Australian  Ballot  Law,"  was 
a  part  of  the  body  of  the  territorial  laws  ex- 
isting at  the  time  of  the  adoption  of  the  con- 
stitution, and  became,  with  the  actoption  of 
the  constitution,  a  law  of  the  state.  It  was 
such  when  the  second  legislative  assembly 
met  in  1891.  The  le^ature  found  that  in 
the  following  year— 1892— the  question  of  the 
location  of  the  state  capital  was.  by  the  con- 
stitution, to  be  submitted  to  the  Sectors  of 
the  state.  It  would  appear  that  the  legis- 
lature considered  that  the  general  ballot  law 
of  1889  was  not,  in  all  of  its  provisions,  a 
wholly  suitable  method  for  submitting  th..- 
question  of  the  capital  location.  They  there- 
fore enacted  the  law  of  March  6.  1S9J.  See 
2d  Seas.  Laws,  p.  281.  This  law  provided  a 
mcUiod  for  submitting  this  question  to  the 
electors,  which  followed  the  general  ^irit 
and  system  of  the  general  ballot  law,— the  sys- 
tem, as  we  have  observed,  which  Is  colled 
the  "Australian  Ballot  Law."  But  this  law 
of  1S91  differs  from  the  law  of  1889  in  some 
of  Itb  details.  For  example^  rx>quirts^tlie 
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secretary  of  state  to  publish  the  notices  of 
electtfrn,  aad  to  prepare,  print,  and  distribute 
to  the  county  clerks  the  ballots  upon  the  cap- 
ital question;  whereas  the  law  of  1889  re- 
quired that  the  secretary  of  state  should  cer- 
tify all  questions  to  be  submitted  to  the  peo- 
ple to  the  clerk  of  each  coimty,  and  It  was 
■the  duty  of  the  county  dork  to  Include  such 
question  In  the  publication  which  he  made. 
See  Ballot  Law  of  1889,  S  14.  The  relator 
here  demands  that  the  secretary  perform  the 
duty  enjoined  uptm  him  by  the  law  of  1889, 
and  that  he  certify  the  names  of  the  cities 
to  be  voted  for  to  the  county  clei*  of  each 
county,  and  perform  all  other  acts  required 
by  the  law  of  1889.  The  secretary  contends 
that  he  Is  not  enjoined  by  law  to  perform 
the  said  duties  defined  by  the  act  of  1889, 
where  there  are  other  acts  required  by  the 
law  of  1891  which  are  Inconsistent  with  the 
Jaw  of  188». 

The  writ  of  mandamus  may  be  Issued  by 
this  coin-t  to  the  secretary  of  state  to  compel 
the  performance  of  an  act  which  the  law 
especially  enjoins  as  a  duty  resulting  from  his 
olHce.  Ck>de  Civ.  Proc.  8  566.  The  jreneral 
ballot  law  of  1889  enjoins  upon  the  secretary 
of  state,  as  a  duty  resulting  from  his  office, 
that  he  certify  to  the  coimty  clerks  a  question 
to  be  submitted  to  the  people  of  the  state,  and 
that  he  do  certain  other  things.  He  refuses 
to  perform  these  alleged  duties.  Why?  Be- 
cause he  contends  that  these  certain  provi- 
sions of  the  law  of  1889  are  in  this  case  su- 
perseded by  the  law  of  1891,  and  that,  there- 
fore, the  said  certain  duties  prescribed  by  the 
law  of  1889  are  not  at  this  time  duties  en- 
joined upon  him,  but  that  he  must,  under  the 
law  of  1891,  perform  other  and  different  du- 
ties Inconsistent  with  the  provisions  of  the 
law  of  1889.  Tbia  is  an  alternative  writ  of 
mandamus,  whereby  the  respondent  Is  com- 
manded to  do  the  act  or  acts  named,  or  show 
cause  why  he  should  not  be  so  required. 
He  has  shown  his  cause.  We  should  natural- 
ly suppose  that  an  inquiry  upon  a  hearing  of 
this  sort  would  be.  Is  the  duty  alleged  to  t>e 
enjoined  by  law  upon  the  secretary  of  state 
a  duty  so  enjoined?  The  relator  holds  up 
the  law  of  1SS9.  and  says  that  it  Is.  The  sec- 
retary appeals  to  the  law  of  1891,  and  says 
that  it  Is  not.  How  can  we  determine  whetii- 
er  the  law  of  18S9  does  Indeed  enjoin  the  du- 
ties under  eonsUl  oration,  and  nllpged  to  rest 
upon  the  secretary  of  state,  unless  we  deter- 
mine whether  the  law  of  1B89  is  of  force  as  to 
the  secretary  of  state  In  this  matter,  and  con- 
trols and  commands  his  action?  If  It  does 
so  control  and  command  him,  he  Is  refusing 
to  perform  a  duty  enjoined  by  law  as  a  re- 
sult of  his  office.  If  It  does  not  so  control 
and  command  him,  he  is  not  refusing  to  per- 
form a  duty  enjoined  upon  him  as  a  result  •^t 
hlB  otflce.  TTiis  seems  to  be  a  matter  to  de- 
termine. We  know  of  no  way  to  determine 
it  except  to  inquire  whether  the  said  ppovl- 
stoDs  of  the  law  of  1689  are  superseded,  as 
to  this  ea^tal  electi<m,  by  the  law  of  1891; 


for.  If  not  so  superseded,  they  would  seem  to 
be  In  force  as  against  the  secretary.  This  In- 
volves, of  course,  deciding  whether  the  law 
of  1SS9  or  the  law  of  1891  is  the  rule  of  ac- 
tion for  the  secretary  in  this  matter.  To  be 
sure,  It  is  not  the  fimction  of  a  court  to  ad- 
vise a  state  officer  as  to  his  duty,  or  to  deddc 
fictitious  cases  for  the  Information  or  enlight- 
enment of  any  one.  But  if  deciding  a  conten- 
tion does  inform  and  enlighten  a  state  officer, 
or  any  one  else,  that  fact  Is  not,  In  Itself,  an 
objection  to  the  making  of  a  decision.  It 
wo\ild  seem  to  be  necessary  to  dedde,  in  a 
mandamus  case,  whether  the  duties  alleged 
to  rest  upon  respondent  by  provision  of  stat- 
ute do  so  rest  upon  him  in  the  particular  mat- 
ter  under  consideration;  and  we  do  not  under- 
stand why  such  decision  should  not  be  gone 
into  because  it  requires  the  determination 
as  to  which  of  the  two  laws  should  be  fol- 
lowed by  the  secretary  of  state,  or  because, 
by  reason  thereof,  such  an  officer  obtains  light 
upon  such  subject  In  the  case  at  bar  we 
are  clearly  of  opinion,  as  shown  below,  that 
the  secretary  of  state  Is  correct  In  obeying 
the  provisions  of  the  law  of  1891,  and  ignor- 
ing the  provisions  of  the  law  of  1889,  where 
the  two  are  In  eonOict  He  is  performing 
his  duty,  and  Is  not  refusing  to  perform  any 
duty  enjoined  by  the  law  of  1889.  That  is 
the  question  raised  upon  considering  whether 
the  alternative  writ  shall  be  made  peremp- 
tory. And  because  the  secretary  of  state  Is 
not  BO  refusing  to  perform  a  duty  enjoined 
by  law,  it  will  be  ordered  that  this  alternative 
writ  of  mandamus  be  dismissed. 

There  has  come  Into  this  case  a  suggestion 
that  this  Is  not  a  proper  case  of  mandamus 
to  be  entertained  by  this  court  We  do  not 
quite  understand  the  ground  of  this  sugges- 
tion. If  it  be  that  the  secretary  of  state  is 
performing  his  duty,  and  not  refusing  to  per- 
form any  duty,  and  that,  therefore,  we  have 
naught  to  do  with  him,  that  brings  the  con- 
sideration right  down  to  our  position;  that  Is, 
that  we  dismiss  the  writ  because  the  alleged 
enjoined  duty  is  not  indeed  so  enjoined.  But 
if  conditions  were  reversed,  and  the  secretary 
were  indeed  refusing  to  perform  a  duty  clear- 
ly enjoined  upon  him  as  a  result  of  his  office, 
we  understand  that  a  mandamus  would  He. 
Code  Olv.  Proc.  S  506.  And  we  see  no  rea- 
son why  it  should  not  He  upon  the  refusal 
of  the  secretary  at  a  time  when  the  writ 
would  have  the  effect  of  accomplishing  the 
performance  of  the  enjoined  duty  by  the  sec- 
retary, instead  of  waiting  for  the  time  when 
It  was  too  late  for  performance,  and  the  evil 
results  of  the  nonperformance,  if  any  there 
were,  had  become  accomplished  facts,  and 
Irremediable.  These  duties  of  the  secretary 
of  state,  under  the  election  laws,  are  minis- 
terial, and  not  Judicial,  and  we  do  not  under- 
stand that  decisions  of  courts  are  in  iK>(nt 
which  refused  mandamus  or  Injunction 
sought  to  be  directed  to  judicial  officers  to 
command  them  how  to  perform  judicial  acts, 
—that  is,  deciding  fw  such  judldal  officm 
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which  of  two  or  more  courses  tbey  should  por- 
sne,— the  pursuance  of  whidi  rested  within 
their  Judicial  discreUon.  Such  cases,  not  here 
In  point,  are  found  in  Gaines  t.  Thompsim,  7 
WaiL  317,  and  the  cases  tbere  dted.  The 
books  are  full  of  decisions  to  the  same  eftecL 
The  distinction  between  these  cases  and  that 
before  us  is  perfectly  apparent,  and  does 
not  need  comment.  The  following  Is  quoted 
In  Gaines  t.  Thompson,  from  State  t.  John- 
son, 4  Wall.  476:  "A  ministerial  duty,  the 
performance  of  which  may,  in  proper  cases, 
be  required  of  the  head  of  a  department  by 
judicial  process,  Is  one  in  respect  to  which 
notiiine  Is  left  to  discretion.  It  Is  a  simple, 
definite  duty,  arlBing  under  circumstances 
admitted  or  proved  to  exist  and  imposed  by 
law."  So,  In  the  case  at  bar,  the  duty  of 
the  secretary  of  state,  under  the  law  of  1889, 
is  "a  simple,  definite  duty,  azistng  under  cir- 
cumstances admitted  or  proved  to  exist,  and 
Imposed  by  law,"  If  the  law  of  1889  is  In 
force;  and  wbetfaor  that  law  Is  in  force  as  to 
this  matter  Is  the  question  before  us. 

We  have  said  thus  much  upon  this  branch 
of  the  case.  It  was  not  mentioned  by  coun- 
sel, and  we  should  not  have  treated  It  had  It 
not  been  an  occasion  for  disagreement  among 
the  members  of  Ibis  omrt.  It  is  quite  true 
that  the  contenUon  of  relatw's  counsel  was 
not  strenuous,  and  they  made  no  Tlgoroos 
effort  to  support  the  position  of  their  client. 
Indeed,  it  may  as  well  be  as  frankly  stated 
In  Uiis  opInl<m  as  It  was  In  the  argument  of 
connsd  that  the  counsel  cmisldered  that  It 
was  not  so  important  bow  this  case  was  de- 
cided as  that  it  be  decided.  But  we  do  not 
think  that  this  Is  a  reason  for  our  not  decid- 
ing it  at  all.  The  contention  is  here  made 
by  the  record,  and  we  have  quoted  the  affi- 
davit on  the  application  In  full;  and,  examin- 
ing the  case  upon  the  record,  we  think  that 
there  is  sufficient  therein  to  entitle  both  par- 
ties to  a  decision.  In  consideration  of  the 
view  that  we  take  of  the  merits  of  this  ap- 
plication, no  harm  would  be  done  in  this  case 
if  we  expreBsed  no  opinion  as  to  whether 
the  dnty  Is  anjoined  upon  the  secretary  to 
fcdlow  the  said  certain  provisions  of  the  law 
of  1880  whicb  are  under  consideration.  But 
cases  could  readily  arise  where  great  harm 
would  occur  if  the  court  were  to  stand  idly 
by,  and  refuse  a  decision  to  an  applicant  for 
mandamus,  who  sought  to  coiniKl  an  officer 
to  do  a  ministerial  act,  and  sought  to  compel 
blm  at  the  <Mily  time  when  the  doing  thereof 
would  be  effective.  Take,  for  example,  the 
case  of  State  v.  Tooker  (decided  by  this  court 
a  few  days  since)  37  Pac,  840.  There  the 
secretary  of  state  did  not  publish  a  proposed 
amendment  to  the  constitution,  in  the  time 
required  by  the  constitution.  If,  In  time  to 
make  tliat  required  publicaUon,  application 
had  been  made  in  this  court,  stating  that  the 
secretary  refused  to  moke  such  publication, 
and  would  not  make  It,  as  required  by  law, 
we  are  of  opinion  that  the  court  would  issue 
a  mandamus  requiring  blm  to  do  so,  and 


would  not  wait  to  determine  whetba  or  not 
he  should  do  so  until  some  future  time  when 
litigation  arose,  and  when  it  was  too  late  to 
require  the  performance  of  that  deflned  duty. 

Coming  to  the  merits  of  this  appllcatlmi. 
the  position  of  the  relator  Is  simply  this: 
The  law  of  1889  must  now  obtain,  because 
the  law  of  1891  is  unconsUtuttonal  and  T<dd, 
and  Is  not  a  law.  It  Is  unconsUtntional  be- 
cause It  Is  spedal  I^slatlou,  and  prohibited 
by  the  provisions  of  the  constitution,  which 
states  that  the  legislative  assembly  shall  not 
pass  any  local  or  special  laws  In  any  of  the 
following  enumerated  cases,  among  others: 
The  opening  or  conducting  of  any  election, 
or  designating  the  place  of  voting.  The  sug- 
gestion 1b  made  that  this  law  of  1881  Is  In- 
valid, as  falling  under  the  ban  of  this  pro- 
hibition, In  that  It  iB  a  special  law  as  to  con- 
ducting an  Section.  Aa  above  noticed,  the 
contention  to  tills  effect  was  not  at  all  stroiit 
ous,  and  we  are  of  opinion  that  it  dearl;^ 
cajinot  be  auatalned.  In  the  case  of  In  re 
Dewar's  Estate,  10  Mont  426,  25  Pac  1020^ 
this  court  had  under  consideration  an  act  ot 
the  legislature  changing  the  fees  of  a  public 
administrator.  It  was  sought  to  apply  to 
that  act  of  the  legislature  the  provisions  of 
the  restriction  act  of  congress,  which  con- 
trolled our  legislature  then,  oa  does  the  con- 
stitution  above  dted  now.  In  that  case  we 
said:  "The  restriction  act  forbade  only  the 
passing  of  any  local  or  special  law  wpoxi  the 
subject  indicated.  The  only  Inquiry,  then- 
tore,  before  us  Is  whether  the  act  of  Septon- 
ber  14, 1887*  was  local  or  spedaL  The  oper- 
ation of  the  act  Is  not  upon  any  partiimlar 
person  or  officer,  nor  in  any  certain  locahty 
or  localities  In  the  territory.  It  appUea  to 
all  executors  and  administrators,  public  and 
Iffivate,  throu^iout  the  teriltoEy.  What 
shadow  or  inretense  of  reason  tboe  la  to 
pronounoe  this  act  local  cr  special  Is  not 
apparent  to  us.  On  the  other  hand,  that  it 
is  not  local  ta  spedal  seems  to  us  perfectly 
clear,  and  so  undlqmtably  sustained  by  the 
decldons  that  to  discuss  the  ifft^ro^tkMi  or 
review  the  cases  would  be  an  unlnstnictire 
compiling  of  elementary  and  well-understood 
law.  Suffice  to  refer  to  a  few  authorities: 
State  V.  Faraons,  40  N.  J.  Low,  1;  Wheeler 
V.  PhiUidelphIa,  77  Pa.  St  338;  McAunlch 
V.  RaUroad  Co.,  20  Iowa,  338;  Haakd  v. 
Burlington,  80  Iowa,  232;  Land  Go.  t.  Sc^, 
39  Iowa,  112;  ItiiUway  Co.  v.  Hannlfwd.  48 
Ark.  291,  6  S.  W.  294;  Dow  v.  Bddelnian. 
49  Ark.  325,  5  S.  W.  297;  Montague  v.  State, 
U  Md.  481;  Abeel  v.  Claric.  84  Cat  226,  24 
Pac.  383;  Stato  v.  MlUer,  100  Mo.  439;  13 
S.  W.  I!77;  Lungan  v.  County  of  Solano,  05 
Cal.  122,  3  Pac.  408;  Brooks  v.  IIyd4>, 
37  Cal.  3G0;  Humes  v.  Bollway  Co..  82 
Mo.  221;  Skinner  v.  Bogert  42  N.  J.  law. 
407;  Gwlng  v.  Hoblltaell^  85  Mo.  64;  State 
V.  Telle,  71  Mo.  650;  Oarrow  v.  Peoi^  8 
Cola  417,  8  Pac.  061;  In  re  Chmrdi.  82  X 
Y.  1:  state  V.  HawkhiB,  44  Ohio  St.  98.  5  X. 
E.  228;  and  many  coaes  in  Sedg.  St.  & 
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Const  Law.  pp.  534,  335,  639,  notes."  10 
Mont  442,  443,  2u  Pac.  1026. 

Looking  at  the  act  of  the  legislature  as  to 
the  capital  location  ballot  from  the  point  of 
Tiew  of  the  prohibition  of  the  constitution, 
It  is  seen.  In  the  language  of  the  Dewar 
Case,  that  the  operation  of  the  act  is  not 
upon  any  particular  person  or  ofBcer,  nor  In 
any  certain  locality  or  localities  in  the  state. 
It  applies  to  all  persons  alike.  It  Is  not  a 
local  law.  It  extends  over  the  whole  state. 
It  applies  to  every  county,  every  precinct, 
and  every  voter.  Every  voter  in  the  state 
casts  his  vote  for  the  capital  under  its  pro- 
visions. There  Is  no  suggestion  made  as  to 
why  it  should  be  considered  a  special  law, 
and  no  reason  to  this  effect  occurs  to  us.  Al- 
though the  law  of  1889  was  adopted  by  the 
constitution.  It  was  a  law  only  until  chEinged 
by  future  legislation.  It  was  not  wholly 
suitable  and  applicable  to  this  capital  elec- 
tion. In  these  details  the  law  of  1881  made 
some  dianges.  It  operates  uniformly  upon 
all  persons  who  are  brought  within  the  re- 
lations and  circumstances  provided  for  by  It 
It  Is  said  In  McAunich  v.  Railroad  Co.,  20 
Iowa,  343,  In  speaking  of  a  law  contended 
to  be  special:  "It  applies  to  all  railroad  cor- 
poratlons  now  In  existence,  or  whi<di  may 
hereafter  exist,  and  is  just  as  general  and 
uniform  as  It  would  be  if  applied  to  all  com- 
mon caniers;  and  In  the  latter  case,  it  Is 
conceded  by  appellant's  counsel.  In  tbelr 
printed  argument,  the  law  would  be  valid. 
Vray  many  laws,  the  constlttitlonallty  of 
which  Is  not  doubted,  do  not  operate  alike 
upon  all  citizens  of  the  state.  Take  the  case 
of  the  general  laws  for  the  Incorporation  of 
dtlea  and  towns,  which  Is  one  of  the  special 
cases  enumerated  in  article  3,  i  30,  supra.  In 
which  the  laws  must  be  general  and  of  uni- 
fbrm  operation.  By  these  laws,  certain 
rights,  powers,  and  privileges  are  conferred 
upon  cities  of  the  first  class,  of  which  there 
are  but  three  or  four  In  the  state.  Certain 
other  different  and  Ic'ss  powers  and  priv- 
ileges ore  conferred  upon  cities  of  the  second 
dasB,  and  still  different  and  less  upon  towns. 
The  same  Is  true  of  0(Hi>oratioDs  organized 
for  different  purposes.  Each  class  has  its 
powers  and  privileges,  different  from  the 
other.  These  laws  are  general  and  uni- 
form, not  because  they  op«ute  upon  every 
person  In  the  state,  for  they  do  not,  but  be- 
cause every  person  who  Is  brought  within 
the  relations  and  circumstances  provided  for 
Is  affected  by  the  law.  They  are  general 
and  uniform  in  th<dr  operations  upon  all  per- 
sons In  the  like  situation,  and  the  fact  of 
their  being  general  and  uniform  la  not  af- 
fected by  the  number  of  pwsons  within  the 
scope  of  their  operation."  Pages  343,  344. 
So  with  our  act  of  the  leglslatnre  of  1891;  it 
operates  alike  and  uniformly  upon  all  per- 
sons and  places  brought  within  its  purview. 
The  law  ts  not  special,  and  Is  not  unconstl- 
tutionaL  That  tbore  Is  a  proper  case  before 
na  for  the  expresion  of  this  view  we  have  at- 
vJ*7p.no.l3— 51 


tempted  to  show  above.  1%  Is  ordered  that 
the  writ  be  dismissed. 

PEMBERTON,  O.  J.,  concnrB. 

HARWOOD,  J.  (dissenting).  This  proceed- 
ing ought  to  have  been  dismissed  with- 
out considering  and  deciding  the  questions 
presented  thereby,  because,  according  to  the 
course  of  law  and  practice,  these  questions 
are  not  now  proi>erly  before  this  court  for  de- 
twminatlon.  Neither  the  writ  of  mandamus 
nor  Injunction  can  be  legally  Invoiced  as  an 
Indirect  method  of  Instructing  or  advising 
officers  of  the  executive  department  as  to 
duties  Imposed  upon  them  by  law,  and  In 
what  mannw  they  shall  perform  the  same, 
especially  In  cases  like  the  one  at  bar,  where- 
in the  (^cer  asserts  his  intention  to  perform 
the  duties  required  when  the  time  arrives 
fcv  his  action.  Gaines  v.  Thompson,  ?  Wall 
•347;  Arbory  v.  Beavers,  55  Am.  Dec.  791. 
Nor  can  the  conslderatloa  of  courts  be  l^aUy 
invt^ed  to  determine  a  mere  dispute  raised 
by  an  Individual  with  an  officer  as  to  what 
partlciilar  public  duties  the  law  imposes 
upon  his  office  for  future  execution.  The 
facts  presented  :n  this  case  show  simply 
such  a  dispute,  raising  a  feigned  issue,  for 
the  purpose  of  drawing  from  this  court.  If 
possible,  an  auth(»-ltatlve  Judicial  response 
determining  the  same,  and  thereby  to  In- 
sfrnct  and  dhrect  the  secretary  of  state  In 
the  future  performance  of  his  duties  on  the 
subject  mentioned.  The  courts  have  uni- 
formly refused  to  entertain  and  respond  to 
that  character  of  issues,  whether  sought  to 
be  presented  by  mandamus  or  injunction. 
Therefore.  In  my  opinion,  this  proceeding 
should  have  been  dismissed  with  that  re- 
mark, and  without  deciding  the  dispute 
sought  to  be  presented  for  determination. 
The  writ  of  mandamus  lies  in  cases  (where 
there  is  no  other  plain,  speedy,  and  adequate 
remedy)  to  compel  the  performance  of  min- 
isterial acts  enjoined  upon  an  officer  by  law, 
which  acts  the  proper  officer  refuses  to  per- 
form. TPhls  proceeding  involves  no  such 
case.  Nor  is  It  even  so  protended  In  the  ar- 
gument thereof  by  relator's  counsel.  The 
cose  presented  by  relator's  petition,  in  sub- 
stance. Is  that,  the  permanent  location  of  the 
capital  or  sent  of  government  of  this  state 
being  a  question  required  by  law  to  be  sub- 
mitted to  the  qtuillflpd  electors  thereof  at  the 
next  ensuing  general  oloctlon,  and  the  sec- 
retary of  state  being  required  by  law  to  per- 
form certain  official  acts  In  relation  to  the 
submission  of  that  question,  he  must,  by 
careful  consideration  of  the  provisions  of 
the  law,  and  perhaps  by  availing  himself  of 
legal  counsel,  ascertain  what  acts  or  duties 
the  law  prescribes  for  him  to  perform  In  ref- 
erence to  that  subject;  that  In  view  of  the«A 
conditions  it  appears  relator,  a  dUzen  and 
qualified  elector,  colled  upon  the  secretary  of 
state,  and  Inquired  of  him  how  be  proposed 
to  discbarge  said  duties.  If  the  secretary  of 
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state  bad  replied  he  proposed  to  dis- 
cbarge those  duties  as  the  law  prescribed. 
It  would  then  have  been  difficult  for  relator 
to  have  raised  any  txmtroTersr  with  the  sec- 
retary upon  the  subject  In  such  event  re- 
lator would  have  be«i  unable  to  accomplish 
the  end  sought,  that  Is,  to  raise  a  dispute 
with  the  secretary  of  state  as  to  what  the 
law  requires  of  him  in  the  premises,  and 
bring  that  controversy  Immediately  into 
court  for  decision,  unless  relator  had  applied 
to  the  court  by  way  of  writ  of  mandamus 
to  compd  the  secretary  of  state  to  narrate 
to  relator  or  his  counsel.  In  detail,  all  of  the 
acts  and  things  which  the  law  required  of 
him  on  that  subject,  as  he  understood  It 
But  the  secretary  of  state,  having  informed 
himself  of  the  duties  devolvlug  ui>on  bis  of- 
fice In  this  matter,  obllglDgly  pointed  out  to 
his  Interrogator  the  law  governing  his  action, 
and  the  particular  acta  he  must  perform  In 
order  to  fulfill  its  requirement,  as  the  secre- 
tary of  state  und^stood  It  And  according 
to  the  decision  of  the  majority  of  this  court 
the  secretary  had  so  carefully  consldo-ed  the 
various  provisions  of  law  on  this  subject  as 
to  be  correct  in  his  interpretation  of  them  In 
ascertaining  his  duties  In  the  premises.  The 
time  had  not  yet  arrived  for  acUon  by  the 
secretary  of  state  when  he  was  thus  int^- 
rogated  by  the  relator,  but  his  duties  were 
to  be  performed  in  the  future.  He  neither 
refused  nor  proposed  to  neglect  the  perform- 
ance of  any  duty  In  the  premises  required 
of  him  by  law,  as  be  had  ascertained  and 
understood  the  requirements  of  law;  but, 
on  the  contrary,  afiserted  his  purpose  to  dis- 
charge all  of  these  duties  at  the  time  and  In 
-the  manner  prescribed.  But,  as  appears.  In 
order  to  bring  a  case  Into  court  and  procure, 
tC  [Ktssible,  a  Judicial  decision,  In  advance  of 
any  action  on  the  part  of  the  secretary  of 
state,  either  affirming  the  correctness  of  the 
secretary's  Interpretation  of  the  laws  relat- 
ing to  the  submission  of  said  question,  or 
pointing  out  some  error  therein,  relator  de- 
manded, as  be  alleges,  that  the  secretary  of 
state,  when  the  time  for  action  on  his  part 
dhonld  arrive,  shall  do  otherwise  than  his 
counsel,  consideration,  and  Judgment  had 
led  him  to  believe  the  law  required  of  him 
In  discharging  his  public  duties  on  that  sub- 
ject In  other  words,  the  demand  was  that 
the  secretary  of  state  should  adopt  and  fol- 
low another  interpretation  of  the  law,  pro- 
posed or  suggested  by  the  relator;  and  upon 
the  secretary  declining  to  comply  with  such 
demand,  or  declining,  rather,  to  promise  to 
adopt  and  follow  the  interpretation  suggest- 
ed by  r^tor,  who  assumed  tbe  role  of  inter- 
rogator and  counselor  of  the  secretary  of 
state,  relate  straightway  brings  into  this 
court,  under  the  name  and  style  of  a  man- 
damus proceeding,  the  dispute  which  be  had 
thus  rfclsed  with  the  secretary  of  state,  and 
seeks  from  this  court  a  response  as  to  whetb- 
er  rdator's  contention  is  correct,  or  whether 
the  aocretary  had  rlghOy  Interpreted  tbe  pro- 


visions of  the  law  on  the  subject  under  dis- 
cussion. In  the  presentation  of  the  case  re- 
lator's counsel  frankly  admit  that  they  are 
quite  Indifferent  as  to  which  way  the  ded- 
slon  may  turn,  so  that  tbete  Is  a  decision  of 
the  dispute,  carrying  the  authority  and 
weight  of  a  determination  of  this  tribunal. 
They  wished  merely  to  propound  to  this 
court  tbe  question  which  r^tor  has  raised 
with  the  secretary  of  state,  and  receive  a 
response  in  the  form  and  bearing  the  weight 
of  a  Judicial  determination  by  this  court  as 
to  which  of  the  two  possible  interpretetions 
of  the  law  must  be  followed  by  the  executive 
department  of  this  state  la  discharging  In 
the  future  Its  public  duties  on  tihat  subject; 
in  a  case,  too,  where  tbe  particular  officer 
of  that  department  whose  duty  It  Is  to  act 
has  signified  his  intentltm  and  determinatlOD 
to  act  fully  as  the  law  prescribes. 

It  Is  needless  to  do  more  than  state  the 
case,  with  the  drcumstances  of  its  iwoduc- 
tlon,  to  show  at  once  the  entire  lack  of  a  le- 
gitimate cause  for  Judicial  determination  set 
forth  therein.  Hat  can  tbe  form  of  verbiage^ 
nor  the  device  of  feigned  demand.  Infuse  Into 
it  the  substance  of  such  a  cause.  These 
devices  only  give  It  the  mere  sound  of  a 
proceeding  In  mandamus.  Relator  shows  no 
substantial  grievance  whatev^,  either  pub- 
lic or  private,  to  be  redressed,  unless  It  be  a 
mental  grievance.  His  only  ^evance  Is  that 
his  mind  is  not  quite  dear  as  to  whether 
the  secretary's  mind  is  clear  on  the  subject 
of  bis  duties  in  presenting  the  capital  ques- 
tion to  the  people.  Tbe  secretary  of  state 
shows,  in  his  answa*  and  presentation  of  his 
counsel,  that  he  has,  with  much  care  and 
caution,  sought  out  and  arrived  at  a  con- 
clusion as  to  what  duties  devidre  upon  his 
office  In  this  matt^.  He  expresses  no  doubt 
about  the  correctness  of  bis  conclusion,  and 
asserts  his  purpose  to  discharge  these  duties 
fully,  unless  Interfered  with  by  some  su- 
perior power.  Relator  hopes  the  secretary 
is  right  but  still  he  gives  this  court  to  under 
stand  that  there  is  a  doubt  In  his  mind,— 
not  exactly  a  reasonable  doubt  which  be  or 
his  counsel  can  well  explain,  or  by  reason  of 
which  they  Insist  with  emphasis  on  another 
intenH*etetion,  yet  a  vague  doubt,  accom- 
panied by  a  slight  fear  that  If  some  one  In 
the  future  should  question  the  action  of  the 
secretary  of  state.  It  might  occasion  some 
Inconvenience,  hauute  the  mind  of  relator,  as 
his  counsel  inform  this  court,— which  doubt 
and  fear  can  only  be  dispelled,  and  relator'i 
mind  set  at  rest  by  a  decision  of  this  tri- 
bunal Such  is  the  case  presented,  and  noth- 
ing more.  There  Is  no  sanction  in  practice 
or  precedent  to  warrant  tbe  entertainment 
and  Judicial  consideration  and  determlnatlui 
of  the  question  thereby  propounded,  unless 
this  court  propose  to  institute  tbe  practice 
of  solemnly  handing  down  responses  to  le- 
gal propositions  which  might  In  the  future 
be  involved  in  some  cases.  Something  od 
the  style  of  responsa  prudentum,  in  ^ogua 
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among  the  Roman  Jurists  but  entirely  dla- 
tingnished  therefrom,  because  tbe  responsa 
pradentum  "was  not  of  the  bench,  but  of  the 
bar;"  the  opinions  of  learned  Jurists,  not  de- 
cisions promulgated  by  and  endowed  with 
the  weight  of  Judicial  authority.  Maine, 
Ancient  Law,  32;  1  Kent,  Comm.  230.  In 
the  case  of  Gaines  v.  Thompson,  T  Wall.  347, 
Mr.  Justice  Miller,  delivering  the  unanimous 
opinion  of  the  court,  approvingly  quotes  from 
the  case  of  Commissioner  of  Patents  v.  White- 
ley,  4  Wall.  522,  the  language  of  Chief  Jus- 
tice Taney,  m  follows:  "Some  of  the  ob- 
sra^atlons  of  Chief  Justice  Taney  In  deliver- 
ing the  opinion  In  the  former  are  so  pertinent 
to  the  case  before  us,  and  state  sc  well  the 
relations  of  the  Judicial  branch  of  the  gov- 
ernment to  the  officers  engaged  In  the  execu- 
tive branch,  that  they  may  well  be  repro- 
duced here.  Speaking  of  the  functions  of 
these  officers,  he  says:  Tn  general,  such  du- 
ties, whether  Imposed  by  act  of  congress  or 
by  resolution,  are  not  mere  ministerial  duties. 
The  head  of  an  executive  department  of  the 
government,  in  the  administration  of  the  vari- 
ous and  Important  concerns  of  his  office,  Is 
continually  required  to  exercise  Judgment 
and  discretion.  He  must  exercise  his  judg- 
ment in  expounding  the  laws  and  resolu- 
tions of  congress  under  which  he  Is  required 
to  act.*  It,'  he  says,  'a  suit  should  come 
before  this  court,  which  Involved  the  con- 
Btructlon  of  any  of  these  laws,  the  court  cer- 
tainly would  not  be  bound  to  adopt  the  con- 
struction given  by  the  head  of  the  depart- 
ment; and  If  they  supposed  his  decision  to 
be  wrong,  they  would,  of  course,  so  pro- 
nounce their  Judgment.  But  this  Judgment, 
upon  the  construction  of  the  law,  must  be 
given  In  a  case  in  which  they  have  Jurisdic- 
tion, and  In  which  it  Is  their  duty  to  Interpret 
the  acts  of  congress,  in  order  to  ascertain  the 
rights  of  the  parties  before  them.  The  court 
could  not  entertain  an  appeal  from  the  de- 
cision of  one  of  the  secretaries,  nor  revise  his 
judgment  in  any  case  where  the  law  author- 
ized him  to  exwdse  Judgment  or  discretion. 
Nor  can  it  by  mandamus  act  directly  upon 
the  officer,  and  guide  and  control  his  Judg- 
ment or  discretion  in  the  matters  committed 
to  his  care,  in  the  ordinary  exercise  of  his 
official  duties.  •  •  •  The  interference  of 
the  courts  with  the  perfOTmance  of  the  or- 
dinary duties  of  the  executive  departments 
would  be  productive  of  nothing  but  mischief, 
and  we  are  quite  satisfied  that  such  a  power 
wa*  ne\er  Intended  to  be  given  them.*  To 
the  same  effect  are  also  the  cases:  U.  S.  v. 
Seaman,  [17  How.  225];  Same  v.  Guthrie, 
[Id,  284];  Same  v.  Commissioner  of  Land 
Office,  [5  Wall.  503]."  Indeed,  the  whole  opin- 
ion of  Mr.  Justice  Miller  in  that  case  might  be 
pertinently  quoted  here  as  showing  that  In 
entertaining  and  Judicially  treating  the  dis- 
pute presented  in  the  case  at  bar  this  coiui; 
has  departed  very  far  from  the  judicial  prov- 
ince. To  the  same  effect  also  is  the  holding 
of  the  supreme  court  of  the  United  States 


In  the  case  of  Decatur  t.  Paulding,  14  Pet. 
497.  But,  as  before  observed,  I  apprehend 
the  controversy  iM^sented  by  relator  in  this 
case  Is  so  obviously  outside  of  the  province 
of  judicial  cognizance  that  It  ought  to  require 
no  citation  of  authority  to  establish  that  sug- 
gestion. But  the  entertainment  and  decision 
of  this  case  sets  the  precedent,  and  estab- 
lishes the  practice  for  its  kind  in  this  Jurisdic- 
tion. Therefore  the  way  Is  open  to  call  xxpon 
the  Judiciary  to  decide  disputes  which  ta- 
divlduals  may  raise  with  public  officers  as  to 
their  public  duties,  prescribed  by  law  for 
future  execution,  and  which  the  officer  In  no 
manner  proposes  to  neglect.  But,  In  order 
to  Instruct  them,  or  to  obtain  a  Judicial  hold- 
ing. In  advance  of  their  action,  and  in  an 
ex  parte  proceeding,  that  the  course  about  to 
be  pursued  Is  correct  beyond  all  future  ques- 
tion, let  the  person  so  desiring  Inquire  what 
the  officer  proposes  to  do  In  respect  to  the 
subject,  and  dispute  the  correctness  of  his 
view,  and  demand  that  he  do  otherwise,  how- 
ever unfounded.  There  you  have  a  case  on 
all  fours  like  the  present  one  for  Judicial  con- 
sideration and  determination.  This  fashion 
of  feigned  dispute  will  no  doubt  be  frequent- 
ly resorted  to  In  this  jurisdiction  as  a  con- 
venient method  of  obtaining  Judicial  decisions 
before  action  of  the  officer  is  taken,  and  be- 
fore cases  actually  arise,  "to  save  future  in- 
convenience." It  would  apply  conveniently 
to  tax  levies  and  sales,  to  quiet  titles,  etc., 
to  questions  as  to  issuing  of  bonds,  sale  of 
state  lands,  elections,  and  a  multitude  of 
other  cases  wherein  officers  of  the  executive 
department  must  perforin  public  duties. 
Such  actions  will  be  brought  for  the  purpose 
of  instruction  and  repose.  But,  in  my  opin- ' 
Ion,  as  said  In  Qaines  v.  Thompson,  supra, 
such  "Interference  of  courts  with  the  per- 
f<vmance  of  the  ordinary  duties  of  the  execr 
tlve  departments  would  be  ivodnctlTe  Oj 
nothing  but  mischief." 


PITMAN  T.  CITY  OF  EL  RENO. 

(Supreme  Court  of  Oklahoma.  Sept.  8,  1894.) 

MuzncxFAL  Cobposations—Defecitvx  Sidb- 
WAix— Liability'  vob  Ihjubies. 

Whether  one  injured  while  wallilag  on  .. 
sidewalk  at  night,  with  knowledge  that  it  is  de- 
fective, and  looking  for  the  defect  at  thu  time, 
Ib  guilty  of  contributory  negligence,  Is  a  ques- 
tion for  the  jury. 

Error  to  district  court,  Canadian  county; 
before  Justice  John  H.  Burford. 

Action  by  Moees  Pitman  against  tbe  dty 
of  £1  Reno.  The  court  sustained  a  demur- 
rer to  plaintiff's  evidence,  and  gave  Judg- 
ment fOT  defendant  Plaintiff  brings  error. 
Berersed. 

Forest  &  Gunn,  B,  E.  Jennings,  and  W.  H. 
Crlley,  for  pUUntlff  In  error.  D,  W.  Talbott, 
John  I.  DlUe,  and  John  Scbmook.  Jr.,  for 

defendant  In  error.  r^r\n^rt]r> 
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SCOTT,  J.  ThiB  Is  an  action  for  damages 
tor  porsooal  Injuries,  alleged  to  have  result' 
ed  from  a  defectlre  sidewalk  Id  the  dty  of 
Bl  Reno  on  the  12th  day  of  September,  1803* 
Judgment  for  flO,000  Is  prayed  for.  The 
case  was  tried  In  the  district  court  tor  Cana- 
dian county  on  the  14th  day  of  Deconber* 
1888.  The  Jury  was  Impaneled  on  the  14th 
day  of  Decmber,  1803,  and  the  plaintiff 
Introduced  all  his  teslimooy  and  rested. 
Thoreupou  the  d^endant  filed  a  demurrer 
to  the  erldencCk  which  was  sustained  by  the 
court  The  case  comes  to  this  court  on  er- 
ror. The  only  queatlon  necessary  to  consid- 
er Is  whether  the  court  erred  in  sustatnins 
the  demium,  discharging  the  Jury,  and  ren- 
dering Judgment  for  the  defoidant  It  ap- 
pears from  the  testimony  that  the  defendant 
in  error  is  and  was  a  dty,  dtdy  Incorpwated, 
at  the  time  the  Injury  occurred;  that  Blck- 
ford  avenue  was,  at  the  said  time*  the  larin- 
dpal  thorougfafare  of  said  dty.  In  dally  use 
by  the  pnbUc;  that  on  the  west  side  <tf  said 
avoiue.  between  the  streets  of  Woodford 
and  RasseU,  at  and  before  the  time  ot  the 
4njurf,  there  was  kept  and  maintained  a 
sidewalk;  that  in  the  month  of  September, 
1802,  and  for  a  long  time  prior  thereto^  thwe 
existed  In  said  sidewalk  a  defect,  of  which 
the  defendant  in  error  had  due  notice;  that 
said  defect  consisted  In  an  offset  In  said 
walk  of  about  eight  Inches,  and  between 
the  high  and  low  walk  thore  was  a  space  of 
six  or  eight  Inches,  not  covered  by  plank  or 
board,  which  space  extended  across  the  en- 
tire width  of  said  walk;  that  on  the  12th 
day  of  S^tember,  1882,  after  dark,  the  plain- 
tiff In  error  was  passing  along  said  street 
upon  said  sidewalk,  and,  while  so  passing, 
8te[q>ed  Into  the  said  open  space,  and  fell  In 
such  a  manner  as  to  badly  bruise  the  mus- 
des  of  the  posterior  prartion  of  one  of  his 
legs,  from  which  Injm'y  he  suffered  much 
pain,  and  was  comp^ed  to  remain  in  doors 
for  a  p^od  of  about  six  weeks;  that,  at  the 
time  of  the  injury,  he  bad  full  knowledge  of 
the  ezistoice  of  said  defect,  and  of  Its  dan- 
ger and  the  exact  location;  that  the  time  of 
the  Injury  was  after  night;  that  his  vision 
was  dim  and  impaired;  that  the  defect  was 
In  a  dark  place  in  the  street,  wh^e  no  light 
shone  from  the  adjoining  building;  that,  at 
the  Ume  of  the  acddent,  the  plaintiff  In  er- 
ror was  looking  for  and  seeking  to  avoid 
said  defect;  that  he  had  been  for  a  long  time 
passing  along  said  walk  every  day,  attending 
to  his  business,— that  of  an  hotel  keeper. 

The  case,  we  think,  turns  on  one  proposi- 
tion: Was  th«e  sufflclent  evidence  to  sus- 
tain the  judgment  for  plaintiff  In  error,  or, 
had  a  verdict  in  any  amount,  not  excessive, 
been  returned  by  the  jury,  could  this  court 
allow  it  to  stand?  If  the  evidence  was  la- 
sufficient  to  sustain  a  verdict  In  case  one 
should  have  been  rendered,  then  It  fc^ows 
that  the  court  was  correct  in  sustaining  the 
demurrer.  If,  however,  the  testimony  was 
BuffldMit,  taking  all  as  true,  and  drawing 


reasonable  Inferences  therefrom,  and  exclud- 
ing conflicting  testimony,  then  it  follows 
that  the  court  erred  in  sustaining  said  de- 
murrer,  and  the  case  should  be  reversed. 

Did  the  plaintiff  have  the  rl^t  to  paa 
along  said  street  and  walk,  knowing,  as  he 
did,  of  the  existence  and  loeatiMi  of  tbB  de- 
fect? The  prindpal  casa  veiled  upon  by  de- 
fendant In  error  is  Wright  v.  City  of  St 
Cloud  (Biinn.)  55  N.  W.  820,  In  which  it  Is 
held  that,  ^ce  the  injured  p»son  hod  a  pres- 
ent knowledge  of  the  defect  the  corporation, 
was  not  liable  for  the  injury.  We  doubt  the 
correctness  of  this  doctrine  as  sppUed  to  the 
case  at  bar,  and,  when  the  opinion  Is  read, 
we  hardly  think  the  view,  as  a  legal  propo- 
sition, is  maintained.  In  the  case  dted,  the 
defendant  was  a  small  town  in  the  northmi 
country,  and  the  action  was  for  Injury  In 
falling  on  a  path  over  a  portion  of  sidewalk, 
which  had  not  been  properly  deared  of  snow 
and  Ice.  The  plaintiff  knew  In  that  case  that 
the  place  was  dangerous,  and  was  hersdf  to 
blame  for  exposing  herself  In  that  manner 
The  court.  In  the  opinion,  seemed  to  circum- 
scribe itsdf,  for  fear  of  Imposing  too  great  a 
burden  upon  small  towns.  In  that  climate, 
in  keeping  the  walk  clear  In  remote  partt 
of  the  town,  and  thus  held  that  the  perstm 
injured  was  guilty  of  negligence  per  se.  In 
the  text  of  the  opinion,  we  find  the  following 
langiuge:  "The  gfflienil.  IT  -not  the  universal, 
doctrine  Is  that  the  duty  of  a  dty  to  exorcise 
reasonable  care  to  keep  Its  sidewalks  in  sale 
ccmdltloa  for  travd  Is  not  limited  to  struc- 
tural defects,  but  extends  also  to  dangerous 
accumulations  of  snow  and  Ice.  This  is  im- 
plied, if  not  dedded.  In  Henkes  v.  City  of 
MlnneaptdlB,  42  Minn.  530.  44  N.  W.  102& 
In  this  dlmats  and  in  this  new  «tate  the  du- 
ties of  dtles  with  respect  to  loe  and  snow 
must  neoessarl^  be  somewhat  limited,  and 
care  should  be  token  that  they  be  not  hdd  to 
a  degree  of  dlllg^oe  beyond  what  is  reason- 
able, In  view  of  their  situation.  What  rea- 
sonable care  might  require  la  a  milder  cli- 
mate or  in  an  older  country.  Where  dtien  are 
more  compactly  built,  might  be  too  high  a 
standard  in  this  climate  for  new  dtles,  often 
embradng  within  their  limits  much  territory 
that  Is  more  rural  than  urban."  The  other 
cases  dted  by  defendant  In  error  are  de* 
cided  upon  the  same  theory.  In  the  case  of 
City  of  Centraita  v.  Erouse,  G4  IlL  19,  the 
com-t  used  the  fcdiowing  lansuagc:  "Haring 
imdertakcn  to  go  where  he  knew  it  was  posi- 
tively dangerous,  it  must  be  held  that  he 
did  so  at  his  own  perIL  It  was  iu  daylight 
and  he  could  see  tbat  the  walk  was  full  of 
daugor  holes,  and  was  all  covered  with  snow 
antl  ice,  and  It  was  cu^ble  negUgcnce  in  him 
to  undertake  to  pass  over  It  It  was  proba- 
bly dangerous  for  any  one,  and  It  was  hlgUy 
ImiHUdent  In  one  so  (ar  advanced  in  TUte,  to 
undertake  to  pass  ovtfr  the  walk  In  Its  then 
condition,  and  covered,  as  it  was,  with  snow 
and  ice."  Anoth^  case,  seeming  to  sustain 
the  theory  of  the  §0^^K^iPi^fiPo^ 
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Un  T.  Ttoj,  Q1  Barb.  437.  where  It  la  held: 
"Now,  the  foundation  of  the  plalntUTs  muse 
at  acUon,  if  be  had  one.  la  that  tbla  piece  <Ht 
ice  waa  a  danserona  obstructttHi  to  the  paa- 
aase  of  those  udng  the  sidewalk  for  that 
purpose,  which  the  fAty  waa  bound  to  re- 
more,  and  the  dancer  omalated  In  tbe  liabili- 
ty of  those  who  stepped  upon  it  to  slip  and 
fall.  The  6bstniot]<ni  was  tberetbre  one  to  be 
avoided  by  those  using  the  sidewalk,  and  see- 
ing cr  bdng  aide  to  see  the  loe;  and,  If  It 
could  readily  be  avoided,  the  failure  to  arsAA 
it.  by  one  udng  the  sidewalk,  and  plainly 
seeing  the  obstruction,  must  be  accounted 
ne^lgence.**  In  these  oases  it  seems  to  be 
the  tbe<H7  of  tbe  court  that  sidewalks  cov- 
ered with  snow  and  ice  are  actually  danger- 
ona,  and  In  tills  they  are  probably  correct 
There  la  a  dUCetmce,  however,  between  a 
defectlTe  place,  which  may  result  In  Injury, 
and  me  which  Is  so  dangerous  that  passing 
over  it  la  nearly  cwtain  to  result  In  Injury. 
If  the  action  <hC  the  plalnUff  In  error  would, 
In  the  usual  course  of  events,  have  resulted 
in  injury,  the  court  very  pro[>erly  sustained 
the  demurrw.  Contributory  negligeuce  is 
irothlng  mwe  nor  less  than  negligence  on  the 
part  of  the  pexwn  Injured,  aud  the  rules  of 
law  applicable  to  negligence  of  a  defendant 
are  applicable  thereto.  Beach,  Contrlb.  Neg. 
161.  The  fiict  that  a  person  attempts  to 
trard  on  a  street  or  sidewalk  after  he  has  no- 
tice that  It  is  unsafe  or  out  of  r^lr  is  not 
necessarily  negligence;  but,  of  course,  one 
cannot  needlessly  or  redclessly  run  Into  dan- 
ger. Corlett  V.  City  of  Leavenworth,  27  Kan. 
675.  If  a  person  attempts  to  pass  over  a  side- 
walk, bridge,  or  other  atructiire,  knowing  the 
same  to  be  In  a  dangerous  condition,  aud,  in 
such  attempt,  receives  injury,  bis  knowledge 
of  the  danger  will,  presumptively,  establish 
contributory  negligence;  but  such  presimip- 
tlon  La  not  conclusive.  Olsen  v.  City  of  Chip- 
pewa Falls  (Wis.)  S7  N.  W.  576. 

In  the  case  at  bar  tbe  walk  was  a  pub- 
Uc  thoroughfare,  used  by  the  entire  pub^ 
lie  daily;  and  we  think  the  public  was  not 
bound,  because  of  a  mere  defect  in  the  walk, 
to  go  around  the  block  to  avoid  it,  or  even  to 
go  on  the  other  side  of  the  street.  We  think 
all  that  is  necessary  in  such  a  case  is  for  the 
person  passing  such  place  to  use  ordinary 
care  and  caution  to  avoid  being  injured.  In 
other  words,  we  cannot  think  that  the  action 
of  the  plaintlfT  in  error  in  passing  along  the 
name  street  utied  by  other  people  continuous- 
ly, and  one  which  he  was  accustomed  to  use 
dally  himself,  without  Injury,  waa  negligence 
per  se;  and,  when  he  simply  used  the  same 
walk  others  did,  it  Is  a  question,  to  be  found 
from  the  evidence.  If  his  injuries  resulted 
from  bis  own  negligent  acts  at  the  time  o*  Its 
occurrence.  In  the  case  of  City  Council  of 
Montgomery  v.  Wright,  72  Ala.  411,  we  find 
the  following  language,  which  seems  direct- 
ly Id  point:  "It  would  seem  legal  truism  to 
say  that  it  could  not  be  deemed  a  want  of 
ordinary  care  for  the  plaintiff  to  do  what  all  | 


oUier  persona,  similarly  circumstanced,  were. 
In  tbe  constant  habit  of  dol^,  without  acci- 
dent <x  injury  to  themselves,  so  far  as  is  dis- 
closed, which  Is  set  out  in  the  bill  of  excep- 
tl<»ia.  There  waa  ample  room  for  the  plaln- 
tlft  to  have  safdy  passed  between  the  fence 
and  tlie  washout,  and  bis  familiarity  with 
the  olBtonoe  of  the  defect  may  have  been 
an  argumoit  in  his  own  mind,  inducing  hUn 
to  b^eve  tbat  be  could  pass  it  in  safety. 
Tbe  possession  of  a  walking  cane,  with  which 
he  seemed  to  have  felt  his  way  along  when 
approaching  the  defective  place,  was  a  dr- 
cnmstancft  also  favOTable  to  the  prospect  of 
bis  safety.  Tbe  plaintiff  could  not,  we  re- 
peat, have  been  gulltr  of  a  want  of  ordinary 
care,  prima  facie,  in  selecting  a  route  w^hlcli 
was  ordinarily  traveled  with  safety  by  all 
pedestrians  going  In  the  same  direction.  If 
be  was  guU^  of  contributory  negligence  at 
all,  it  was  not  in  selectiiv  tbe  route,  but  In 
the  want  of  care  exercised  In  tho  act  <^  walk- 
lug  after  he  had  made  the  sdecUon."  In  the 
case  at  bar  the  evidence  shows  that  at  the 
time  of  tbe  injury,  tbe  plaintiff  In  error  was 
not  only  using  wdlnary  care,  but  be  waa 
carefully  seeking  to  find  the  defect  In  the 
case  of  Maultby  v.  City  of  Leavenworth,  2S 
Kan.  747,  Judge  Brewer,  speaking  few  the 
court  announces  what  we  take  to  be  the  cor- 
rect rule:  "And  upon  this  we  remark,  in  the 
first  place,  tbat  the  mere  fact  that  the  plain- 
tiff knew  the  sidewalk  was  defective  did  not 
prevent  him  from  using  It  The  logic  of  a 
converse  propoaltlon  would  be  this:  that  If 
all  the  sidewalks  in  a  city  are  defective,  and 
all  the  citisens  are  aware  of  It  no  one  could 
use  a  sidewalk  except  at  hia  own  peril.  The 
city  would  then  absolve  Itself  from  all  liabil- 
ity by  making  known  Its  omission  of  duty. 
This  is  not  the  law.  A  city  must  discharge 
Its  duty  of  making  its  streets  and  sidewalks 
reasonably  safe  for  public  travel;  and  It  does 
not  necessarily  release  itself  from  liabilities 
to  a  traveler  Injured  thereon  by  mere  proof 
that  such  travels  knew  the  condition  of 
the  street  or  sidewalk.  As  we  said  In  the 
case  of  Corlett  v.  City  of  Leavenworth,  27 
Kan.  073:  The  fact  that  a  person  altompts 
to  travel  on  a  street  or  sidewalk  after  he  has 
notice  that  It  is  unsafe  or  out  of  repair  is  not 
necessarily  nogligt;nce.'  Now,  In  this  case  the 
platntlfr  waa  Intent  on  business.  AMiUe  he 
knew  the  condition  of  the  sidewalk,  he  was 
cautious  In  his  actions.  Ordinarily,  a  person 
is  not  obliged  to  forsake  the  sidewalk,  and 
travel  In  the  street;  for,  while  thereby  be 
could  avoid  one  kind  of  risk,  he  would  ex- 
pose himself  to  another,  to  wit,  that  of  in- 
jury from  passing  vehicles!.  Besides  that,  tliry 
condition  of  a  street  ou  a  rainy  night  Is  not 
such  as  to  invitt  the  stops  of  one  traveling 
on  foot.  Neither  Is  a  party,  although  he  Is 
aware  of  the  condition  of  the  sidewalks,  nec- 
essarily obliged  to  go  around  the  block  or 
travd  by  another  street " 
In  a  late  case  (Village  of  Clayton  v.  Brooks. 
1  pn.  Sup.]  37  N.  E.  574)j^^^|yi^^Iop^^(5g4e 
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dtscoBBed,  and  neaily  the  eatire  field  of  ao- 
thorlty  thereon  iB  reviewed.  The  proposi- 
tion would  aeem  to  be  torevfae  put  at  rest 
In  this  country  on  this  authority.  The  conrt, 
In  this  case,  say:  "Walking  on  a  defective 
sidewalk  at  nlglit,  with  knowledge  tiiat  it  is 
defective^  is  a  circumstance  tending  to  Ahow 
oegllgeoce,  but  la  not  conclusive  proof  thereof. 
OII7  of  Aurwa  T.  Dale,  90  CI.  46,  followed." 
Another  strong  case  receutly  decided  Is 
Town  of  Fowler  v.  Ltnqulst  (End.  Sup.)  37  N. 
B.  133;  Howfljrd,  C.  J.,  delivering  the  opln- 
Irn.  In  the  <q>Inlon  in  Tillage  of  Claytim 
T.  Drooks  we  find  this  language:  **The  mere 
ftict  that  a  traTelv  is  familiar  with  the 
rottd^  and  knows  the  existence  of  a  defect 
th^ln,  will  not  impose  upon  him  13ie  duty 
to  use  more  than  ordinary  care  In  avoiding 
It  *  *  *  Such  knowledge  is  a  circum- 
stance, and  perhaps  a  strong  one;  but  It 
should  be  submitted,  with  the  other  facts  of 
the  case,  to  a  Jury,  for  them  to  determine 
whether,  with  snch  knowledge,  the  plaintiff 
exercised  ordinary  care  In  ivoceedlng  on  a 
known  to  be  dangerous,  or,  In  proceed- 
ing, used  cnrdlnary  care  to  avoid  Injury, 
*  *  *  Bnt  ttm  mere  taet  that  the  obstruct- 
ed street  was  out  of  tba  way  of  the  point  at 
which  the  traveler  was  aiming,  or  that  he 
ml^t  have  takoi  a  nearer  way,  Is  Imma- 
terial, as  It  is  the  du^  of  the  town  to  re- 
pair all  the  streets."  Shear,  ft  B.  Neg.  I 
376.  See,  also,  Erie  City  t.  Sdiwlngle,  22 
Pa.  St  884;  Whlttaker  t.  West  Boylston,  07 
Mass.  273;  Morrill,  Olty  Neg.  188.  Nor  does 
Cie  mere  fact  that  the  plaintiff  might  have 
taken  better  and  aatee  sidewalks  Oian  the 
one  he  did  take  diarge  blm  with  want  of 
ordinary  care.  City  of  Aorcnra  t.  Hlllman, 
90  HI.  8L  The  fact  that  a  posmi  Injured 
by  reason  of  a  defective  street  coidd  have 
taken  another  road  is  no  defense  to  an  ao 
tlon  against  Hie  town.  37  N.  B.  133,  supra. 

In  Osage  City  t.  Brown,  27  Ean.  74,  an 
actltm  against  the  CII7  of  Osage  City  to  re- 
cover damages  resulting  from  a  defective 
sidewalk,  tiie  plaintiff  recovered  9590,  and 
the  dty  of  Osage  City  took  tiie  case  to  the 
supreme  court,  and  alleged,  among  ofbv  er- 
rors, tiiat  the  plaintiff  was  guilty  of  con- 
tributory n^lgence,  and  tiierefore  not  en- 
titled to  Judgment  It  was  alleged  that  Just 
prior  to  the  Injury,  plaintiff  was  engaged  In 
the  business  of  teaming  In  said  city;  was 
near  70  years  dd;  had  occasionally  traveled 
on  foot  over  flie  d^ective  sidewalk  when 
going  to  ^e  Masonic  Lodg^  or  vbssa  out 
trading.  On  tiie  night  of  the  injury,  be  was 
on  his  way  to  the  lodge;  the  night  was 
cloudy,  and  ccmsequMitly  dark;  he  was  a 
little  late,  and  walked  somewhat  briskly.  His 
foot  caught  In  the  rise  of  offset  whidi  was 
not  oovered,  and  held  him  so  tbat  he  f^ll. 
The  court  tba  say:  "From  these  facta,  sucb 
negligence  Is  not  porolved  on  the  part  of  the 
injured  person  as  to  prevent  a  recovery." 
Ihe  trial  court  instructed  the  Jury  "that 
evwy  person  passing  over  the  sidewalk  of  a 


dty  la  required  to  enrdas  wanA  ean  and 
diligence  in  doing  so  as  men  of  ofdtaiaiy 
care  and  diligence  would  use  under  slmllai 
drcnmstanees.  In  detomlnlng  whether  plain- 
tiff used  such  care  at  the  time  he  received 
the  injury  comidalned  of.  It  wenld  be  prop* 
er  to  consider  his  knowledge  of  Its  condi- 
tion, the  time,  the  light  or  daitaess  at  flw 
time  and  place  ttie  Injuries  were  received, 
and  his  manner  of  traveling,  and  any  oUur 
facts  appearing  from  the  evidence  ttiat  would 
tend  to  show  sndi  care  or  want  of  If'—and 
fmrther  durged  them  that  if  tiier  found 
ftom  the  evidence  that  the  plaintiff  matwiat 
ly  contributed  to  such  Injury  by  such  negli- 
gence, they  would  find  for  tiie  defendant 
TbB  court  say:  "This  Instruction,  glren  tiy 
the  trial  court  was  the  tme  dedaratlon  ol 
the  law." 

Upcm  the  facts  Is  proof  in  the  case  at  bar, 
the  court  bdow  nnanestionably  erred  Id  find- 
ing tram  the  evldenee,  as  a  matter  of  law, 
that  tba  plaintiff  1>  error  could  not  recover, 
and  In  roidwlng  Judgm«)t  for  the  defend- 
ant The  demurrer  should  have  been  over- 
ruled, and  the  Jury  called  to  assess  the  dam- 
ages, under  an  Instruction  from  the  court 
that  upon  tiie  fitcts  proved,  the  plaintiff  la 
error  was  entltied  to  recover;  or,  under  the 
authority,  the  ooiut  itself  could  bare  as- 
sessed the  damages.  Undl^  v.  K^ey,  42 
Ind.  294;  Strough  t.  Gear,  48  Ind.  100.  This 
is  the  Indiana  rule,  and,  as  the  Code  of  ttial 
state  was  In  force  in  tills  tarttoy  at  the 
date  the  action  was  Instituted,  It  to  api^- 
cable,  and  should  be  observed  In  this  ease. 
The  cause  wUl  be  rmanded  to  the  court  be- 
low, with  Instmetiws  to  assess  the  dam- 
ages In  accordance  with  this  decision.  It 
Is  so  ordered.   All  the  Justices  concurring. 


O  OU.  fiSS) 

In  re  McCLASKBY. 

(Supreme  Court  of  Olilahonuu    Sept  8,  1804.) 

CoovT  —  Absbitos  ot  Junee    AMooBMirazcT  bt 
Clbrx— Vauditt  —  Foaiina  Jsorjju>T  —Wui 

COHBTrrOTBS. 

1.  The  presence  of  the  Jadge  of  the  diattid 
coQrt  in  ana  for  Payne  county,  Okl.  T.,  on  the 
Srat  day  of  the  November  term,  1802.  of  thit 
court,  was  Indispensable  to  the  validity  of  the 
nibaegaent  proceedings  purporting  to  have  been 
held  in  the  November  term  of  tbat  coort;  and 
the  clerk  of  the  court  had  no  authority,  hi  the 
absence  of  the  judge,  to  adjourn  the  court  to  a 
future  day;  nor  had  the  Judge  power,  irtiile  la 
anotbw  county,  to  authorise  the  dark  of  the 
court  to  exercise  any  Judicial  powon  in  opening 
and  adjourning  court.  In  re  Mcdaskey  (Ksjl; 
Oct  7,  1803)  34  Pac.  459. 

2.  When  the  time  fixed  by  law  for  the  hold- 
ing of  a  term  of  court  arrives,  and  the  jodge  la 
not  present,  the  clerk  of  the  court  cannot,  in 
the  absence  of  statut<HT  aothority  to  that  and. 
adjotim  the  court  to  a  futore  day. 

3.  In  the  absence  of  such  a  statute  the  000- 
sequence  of  the  nonattendance  of  the  Judge  is 
the  lapse  and  loss  of  the  term. 

4.  The  court  most  exercise  Its  Jnrlstfction 
within  its  terms,  as  regulated  by  law;  and 
where  a  persiw  la  tried  and  convicted  at  a  time 
when  the  court  cannot  be  lenlly  held  the  pro- 
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eeedlDfi  ar«  roid,  and  thsjndnnent  a  noIUtr. 
In  re  Terrill  (Kan.;  Oct  7,  1893)  W  Pac  457. 

6.  A  person  is  not  in  legal  Jeopardy  antU 
Mt  iQNHt  trial  btfora  a  eoiut  of  competent  jnzi» 
dlctloD,  under  an  Infonnalten  or  Indictment  aof- 
flcieut  in  form  and  rabstaoce  to  snatain  a  con- 
▼letion,  and  a  jnrr  haa  been  charged  with  bis 
MlTerance;  that  Is,  impaneled  and  sworn. 
Gooler.  Const  lim.  327,  SiS.  and  eases. 

6.  If  a  defendant  is  tried,  oooytcted,  and 
jadgment  pronounced,  and  such  defendant  In- 
carcerated in  the  penltenttarr  in  execution  of 
the  judgment,  and  subsequently  remanded  to 
the  trial  court  for  further  proceedings  upon  the 
ground  that  said  trial  court  tiad  npt  jorfsdiction. 
said  defendant  has  not  been  once  m  leopardr, 
vithin  the  constitutional  meaning. 
(Syllabus  by  the  Court) 

Petition  by  Matthew  McCIaslccy  for  writ 
of  habeas  corpus  to  obtain  his  release  from 
the  custody  of  the  sheriff  of  Payne  cotinty, 
OJO.  T.   Writ  denied. 

a  B.  Buckner,  ttx  pettdooar.  StoUnc  P. 
King,  for  the  Territory. 

SCOTT,  J.  Tlie  petitioner,  Matthew  Mo- 
Claakey.  filed  bis  petition  In  ^s  court,  prayr 
Ing  tat  a  writ  ot  habeas  corpus,  on  the  22d 
day  of  January,  A.  D.  1804.  The  action  is 
tnatttuted  upon  the  theory  that  he  has  been 
once  in  Jeopardy,  within  tbe  meaning  of  the 
constitutional  guaranty  that  no  person  shall 
be  "subject  for  the  some  offense  to  be  twice 
put  In  Jeopardy  of  life  or  limb."  On  the 
IGth  day  of  August,  1892,  the  petitioner  was 
Indicted  by  the  grand  Juiy  of  Payne  county, 
charging  him  with  the  murder  of  John  J. 
Anderson,  and  on  the  ISth  day  of  November, 
1882,  was  found  guilty  of  said  charge,  and  his 
pnnishmmt  assessed  by  the  Jury,  under  the 
law,  at  Imprisonment  at  bard  labor  for  llf& 
In  execution  of  this  sentence  he  was  trans- 
ported to  the  penitentiary  at  lAnslng,  Kan^ 
where  he  remained  incarcerated  until  his  dis- 
charge from  the  custody  of  tbe  warden,  on 
the  7th  day  of  October,  18d3,  by  the  su- 
preme court  of  said  state,  and  placed  by  him 
in  the  hands  of  tbe  sh^ff  of  Payne  coonty, 
by  authority  of  the  ft^owlng  order*.  '*Xa  n 
Matthew  H.  McClaskey.  This  cause  comes 
on  for  decision, .  and  tbereupon  Jit  is  ordraed 
and  adjudged  that  the  petition  for  tbe  writ 
of  habeas  corpus  be  allowed,  and  that  tbe 
petitioner,  Matthew  H.  McClaskey,  be  re- 
leased ftom  imprisonment  in  the  Kansas 
state  penitentiary,  and  forthwith  dellvared 
by  the  warden  of  said  penitentiary  into  the 
custody  of  the  sheriff  of  Payne  county,  Ok- 
lahoma territory,  there  to  answer  the  charges 
in  the  Indictment  under  wliich  he  was  orig- 
inally arrested.  It  Is  further  ordered  that 
the  respondent  pay  the  costs  of  this  case  in 
this  c<Hirt,  taxed  at  — ,  &nd  hereof  let 
execution  Issua  O.  J.  Brown,  Clerk  of  8u- 
preioe  Court  [SeaL]"  This  order  was  com- 
plied with,  and  tbe  petitioner  delivered  to 
the  sheriff  of  Payne  county,  and  is  now  be- 
ing held,  awaiting  further  proceedings  before 
tbe  district  court  of  that  county.  In  the  mean- 
time pr^ng  discharge,  assigning  therefor, 
In  substance,  the  following  specific  legal 


gronnda:  **B1rBt  Thai  Um  c&arge  iqpon 
which  the  petitioner  Is  held  has  been  fuDy  In- 
reetlgated  by  a  court  <^  competent  Jnrlsdle* 
tlon,  and  that  npon  said  InrestigatlQn  said 
petitioner  was  ordered  discharged.  Seo- 
ond.  That  the  petitions  Ikaa  been  tried*  eon* 
Tleted,  judgment  altered,  and  sentence  pass* 
ed  upon  him.  and  that,  in  execution  of  said 
sentence,  petitioner  had  been  incarcerated 
in  the  penitentiary  at  Lansing,  Kansas,  and, 
having  had  a  bearing  on  a  writ  of  habeas 
corpns  by  the  supreme  court  of  tbe  state  of 
Elansas,  was  ordered  discharged  from  said 
penitentiary.  Third.  That  no  further  pro- 
ceedings upon  the  charge  for  which  he  is 
held  ought  to  be  had  against  him,  for  tbe  rea- 
son that  at  the  April  term  of  tbe  district 
court  of  Payne  county  said  petitioner  was 
put  upon  his  trial,  and  found  guilty,  and 
sentence  passed,  and,  in  execution  of  said 
sentence  and  Judgment,  petitioner  was  in- 
carcerated in  tbe  penitentiary  at  Lansing, 
Kansas.  Fourth.  That  the  petitioner  was  on 
tbe  16th  day  of  August,  1S92,  Indicted  on 
the  charge  for  which  tb^  now  hold  him,  at 
which  date  and  time,  the  petitioner  al- 
leges, thore  was  no  court  or  grand  Jury  in 
session  in  Payne  county.  Fifth.  Two  or 
mcM-e  ternw  of  court  tat  Payne  connty  hare 
passed  since  petitioner  has  been  in  custody, 
and  that  more  than  one  term  of  court  has 
passed  since  petitioner  wss  indicted  upon 
the  charge  he  is  now  held,  and  that  the  pe> 
titioner  baa  in  no  way  continued,  delayed, 
or  hindered  bis  trlaL  Sixth.  That  there  Is 
no  legal  warrant  or  commitment,  or  other  le- 
gal process  on  which  this  petitioner  is  held. 
Issued  from  any  court" 

While  the  petitioner  seeks  to  discharge  on 
several  grounds,  tbe  only  one  seriously  urged 
for  is  the  technical  qi^tion  raised  as  towhetb* 
er  the  trial,  conviction,  sentence,  and  subse- 
quent imprisonm«it  of  the  petitions  operate 
as  Jeopardy,  within  the  meaning  of  the  law. 
In  considering  his  alleged  Illegal  restraint 
the  supreme  court  of  TCsnsss  (Justice  John 
son  speaking  for  the  court:  34  Pac.  459)  uses 
this  language:  "This  is  a  proceeding  in  ha- 
beas corpus  to  release  from  custody  Matthew 
H.  McClaskey,  who  Is  imprisoned  In  tbe  stats 
penitentiary  at  Lansing,  Kansas.  The  pro- 
ceeding presents  substantially  the  same  ques- 
tion that  has  Just  been  decided  in  tbe  case  In 
re  Terrill,  34  Pac.  457.  The  petitioner  was 
Indicted  for  murder  at  the  April  term,  1892, 
of  tbe  first  Judicial  district  for  the  territory 
of  Oklahoma,  within  and  for  Payne  county. 
A  trial  was  attempted  on  Novembtf  14, 1802, 
at  what  purported  to  be  the  November  term 
of  the  court,  which  resulted  in  a  conviction, 
and  a  sentence  of  Imprisonment  at  hard 
Intxnr  ttx  llf&  He  was  committed  to  the 
state  penitentiary  of  Kansas,  It  being  also 
the  prison  for  the  territory  of  Oklahoma. 
Tbe  November  term  of  the  court  should  have 
begun  on  the  1st  day  of  that  month,  but  the 
Honorable  E.  B.  Green,  who  was  the  presid- 
ing Judge  of  tbe  cotu%  failed  to  a^tgnd,  Bft 
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■ent  an  order  from  aqoUier  conn^.  b7  mall, 
directing  an  adjourimient  of  tbe  court  until 
tbe  lOtb  day  of  November,  1892.  Wbea  the 
loth  of  NoTember  arrived  the  Jndge  of  the 
court  was  again  absent  The  clerk  under- 
took to  adjonm  the  court  nntiil  the  following 
day.  Upon  that  day  the  judge  appeared  and 
convened  court,  after  which  followed  tbe 
trial  and  conviction  of  tiw  petitt<Hier.  Tbe 
failure  of  the  judge  to  appear  and  open  court 
opon  tba  1st  day  of  November  reralted  in  the 
km  of  the  term.  Tbe  ^Muoe  of  the  judge 
at  the  time  appointed  by  law  for  tbe  holding 
of  the  court  was  indispensable  to  the  validity 
of  ttie  subsequent  proceedings,  and  the  judge 
had  no  authwity*  by  an  order  made  In  an- 
other county,  to  authnlie  or  direct  the  minis- 
terial officers  to  exaclse  judldal  powers  In 
fining  and  adjourning  court  In  re  T^U, 
suinra.  Following  fbB  judgment  in  the  Ter- 
rlll  Gase.  the  respondent  will  release  the  pe- 
titioner from  ImirlB<mment  In  the  penlten- 
tlaiy,  and  deliver  him  to  the  custody  of  the 
Aetllt  at  Payne  county,  OfcL  T.,  thwe  to  an- 
swer the  charges  in  the  Indictment  under 
which  he  was  orlglnaUy  arrested.  All  the 
jnstiMS  coneuzilng."  Justice  Johnson,  speak- 
ing for  the  court  in  the  Terrlll  Oase^  refmed 
to  in  the  language  just  quoted  (31  Pac. 
457),  covering  the  question  as  to  the  legality 
of  the  April  term  of  tlie  same  court  more 
fully,  and  Invtdvlng  exactly  the  same  legal 
question,  says:  "An  Indictment  was  returned 
by  the  grand  Jury  of  Payne  county,  Ofcl.  T., 
charging  Ira  N.  Tarill  wiUi  the  offense  of 
murder;  and  at  a  trtal  held  S^temba  26, 
1882,  he  was  convicted  of  tbe  offense  charged, 
and  the  puidsbmait  llxed  1^  the  jury  was 
imprisonment  In  tbe  penitentiary  at  hard 
latMir  for  Ufa.  Subsequently,  the  sentence  of 
tbe  court  was  pronounced,  adjudging  that 
Verrlll  be  confined  In  the  territorial  pen^ 
tentiary  at  Lamrtng,  Kansas,  for  the  term  of 
his  natural  llf^  where  he  was  conveyed,  and 
is  now  held  in  custody  by  the  warden  of  that 
prison.  setlkM  release  here  by  a  proceed- 
ing in  habeas  corpus,  and  In  his  ai>pllcatl<m 
he  alleges  several  grounds  why  his  imprison- 
ment is  illegal,  only  one  <tf  whidi  It  will  be 
necessary  to  notice.  Ete  asserts  that  the  trial 
was  had  and  the  judgment  rendoed  at  a 
time  not  authorized  by  law;  that  tlie  court 
was  then  without  Jurisdiction  to  talce  any 
proceedings  against  blm,  and  hence  tbe  sen- 
tence and  judgment  of  the  court  are  absolute- 
ly void.  In  punuance  of  law  the  texma  of 
the  district  courts  of  Oklahoma  were  fixed 
by  wder  of  the  supreme  court,  and  the  traros 
are  required  to  be  held  In  tbe  county  of 
Payne,  commencing  on  the  third  Tuesday  in 
April  and  tbe  first  Tuesday  of  November  of 
each  year.  The  petition^'  was  tried  in  1892, 
and  during  the  time  within  which  the  April 
term  might  have  been  held;  but  It  appears 
that  the  Judge  of  that  court  was  not  present 
at  the  time  and  place  when  the  April  term  of 
eourt  should  have  begun,  ncff  was  he  [ffesent 
in  pearson  for  several  days  aftnwards.  Tlw 


court  should  have  bem  pyfen^  on  April  19tb, 
but  tbe  Judge  did  not  appear  until  tbe  26th 
Qt  that  month,  when  be  opoMd  and  held 
eourt  vntU  April  80,  1892.  Several  adjourn* 
meats  were  made  by  the  court  one  of  which 
was  to  June  14,  1882;  but  tbe  Judge  at  the 
court  again  failed  to  appear,  when  the  dcrk 
attempted  to  adjourn  the  court  until  August 
10^  1892.  At  the  latter  date  tbe  judge  ap- 
peured  In  poson,  and  hdd  court  from  time  to 
tim^  with  Intervening  adjoummenta,  until 
September  26, 1882.  when  the  trial  and  con- 
victlon  of  the  petitioner  occmred.  The  taOr 
ure  of  the  Judge  to  ajfpeax  and  t^en  oomt  vj^- 
on  tbe  day  appointed  resulted  in  the  loss  of 
the  term,  and  prooeedlngs  bad  by  a  court  at 
a  time  not  authnlxed  by  law  are  absolute 
void.  There  was  thai  no  statute  of  Oklap 
homa  providing  fbr  the  adjoumme^  of  the 
court  by  tbe  deric  or  other  of  Ito  <^cen  In 
case  of  the  nonattendance  of  Hie  Jndge.  A 
statute  since  enacted,  and  wbl^  went  Into 
^ect  in  August  of  tiie  present  year,  provides 
that.  If  the  Judge  of  a  eourt  falls  to  attend 
at  the  time  and  place  appointed  fbr  holding 
his  court,  the  sheriff  shall  have  power  to 
adjourn  It  from  day  to  day  until  Hm  fudge 
do  attend,  or  a  Jndge  pro  tem.  Is  selected,  and 
if  the  judge  is  not  [wesent,  and  a  Judge  pro 
tem.  Is  not  selected  within  two  days  after 
tbe  first  day  of  the  term,  the  court  stands 
adjourned  for  the  entire  term.  St  OkL  par. 
402&  niere  Is  ample  power  in  a  court  wliieh 
has  been  regulariy  convened  to  adjourn  to  ft 
future  time,  provided  It  be  not  beyond  the 
term;  but.  In  tbe  absence  of  a  stotate  aotbw* 
Islng  It,  the  clerk  or  other  ministerial  officer 
cannot  act  for  tba  Judge  In  dther  opening 
or  adjourning  court  The  derk  is  a  minis- 
terial officer,  and,  wltiiout  statutory  authori- 
ty, can  oerdse  no  Judicial  function.  n» 
opening,  holding,  and  adjournment  of  court 
are  tbe  exodse  of  Judlci^  power  to  be  per^ 
formed  by  the  court  To  perfWm  the  fnno- 
tion  of  a  com%  the  presence  of  the  officers 
constltnting  the  court  is  necesnuy,  and  tber 
must  be  present  at  the  time  and  place  ap- 
pointed by  law.  A  'eourV  Is  defined  by 
Bacon  to  be  *an  incorporeal  political  being; 
which  requires  for  Ite  existence  the  preaence 
of  Ite  Judges,  a  competent  number  of  them, 
and  a  clerk  or  protbonotaiy,  at  or  during 
which,  and  at  a  place  where,  It  is  by  law 
authorized  to  be  held,  and  the  paformance 
of  some  public  act  indicative  of  the  design 
to  perform  tbe  functions  of  a  court*  Bac 
Abr.  tit  'Court'  A;  Hawes.  Jur.  |  27.  To 
give  existence  to  a  court  then,  ito  offiows, 
and  the  time  and  place  of  holding  It,  must 
be  such  as  are  prescribed  by  law.*  Hobart 
T.  Bobar^  45  Iowa,  60S.  Tfaoe  bting  no 
authority  In  law  tor  the  derk  to  tqpen  and 
adjourn  court,  the  consequence  of  the  fkllnrs 
of  the  Judge  to  appear  upon  the  day  ap> 
pointed  for  bedding  the  court  was  tin  loss 
of  the  term.  Railway  Go.  v.  Hand,  T  Saik 
880;  People  t.  Bradwell,  2  Oow.  440;  Pe»> 
pie  V.  Sanchei^  24  GaL  17;  State  t.  Robert^ 
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8  Not.  230;  Brown,  Jur.  |  22;  12  Am.  &  En?. 
Enc.  Law,  296.  In  tlie  case  of  Wight  v. 
'Wallbaum,  39  111.  554,  the  court  was  regularly 
in  season  on  the  23(1  of  August,  and  regu- 
larly adjourned  until  the  following  day. 
After  that  time  several  adjournments  were 
entered  when  no  Judge  was  present  In  re- 
viewing the  question  the  court  said:  'After 
the  23d.  for  want  of  a  judge,  no  legal  busi- 
ness could  baTe  been  transacted,  and  for  that 
reason  the  court  stood  adjourned.  The  Judge 
who  opened  court  might  no  doubt  have  ad- 
journed to  a  specified  day,  had  the  business  of 
the  court  required  It,  and  business  might  have 
been  regularly  resumed  at  that  time.  The 
Judge  had  no  power  to  authorize  the  ministe- 
rial officers  of  the  court  to  exercise  Judicial 
powers  eren  In  <V)6nlng  and  adjonming  the 
court.  They  not  having  such  authority,  and 
the  court  not  having  been  o[>raed  on  the  24th 
by  a  Judge  authorized  to  exercise  the  Jurisdic- 
tion of  the  court,  it  stood  adjourned  after  the 
23d,  and  that  must  be  re^rded  as  the  last  day 
of  the  term.*  See,  also,  In  re  Mllllngton,  24 
Kan.  214;  Lewis  v.  City  of  Hoboketi,  42  N.  J. 
Law,879;  Hoyev.State,39Ga.718;  Wlghtman 
T.  Karsner,  20  Ala.  446;  Brumley  v.  State,  20 
Ark.  77;  Thomas  v.  Fogarty,  1ft  CaL  «44. 
The  failure  of  the  Judge  of  the  district  court 
for  Payne  county,  Okl..  to  attend  and  open 
court  upon  the  appt^ted  day,  operated  to 
end  the  term,  and  no  further  session  of  the 
court  could  be  held  until  the  next  regular 
term,  or  until  a  specified  term  was  legally 
called.  To  meet  such  exigencies,  most  of  the 
states  have  enacted  statutes  for  preserving 
the  similar  to  those  now  in  force  In 

Oklahoma  territory  and  In  Kansas.  In  the 
absence  of  such  a  statute  the  clerk  was  pow- 
erless to  keep  the  court  open  until  the  arrival 
of  the  judge,  many  days  after  the  time  for 
the  commencement  of  the  term.  The  peti- 
tioner was  ti'ied  after  the  April  term  had 
elapsed,  and  the  proceedings  In  connection 
with  his  trial  and  conviction  must  be  regard- 
ed as  coram  non  Judlce  and  void.  Although 
the  right  of  the  court  to  Inquire  into  the 
Illegal  restraint  of  the  petitioner  Is  ques- 
tioned, no  substantial  objectlcm  to  Its  Juris- 
diction is  or  can  be  urged.  He  is  Imprisoned 
In  Kansas,  and  within  the  Jurisdiction  of  the 
court,  and  there  is  undoubted  power  in  the 
co\u>t  to  Inquire  into  the  cause  of  his  re- 
straint. Having  been  tried  and  convicted  at 
a  time  when  the  court  could  not  be  legally 
held,  the  court  was  without  jiuiIsdlcUon,  and 
the  conviction  was  void,  While  the  peti- 
tioner must  be  released  from  Imprisonmait  at 
the  penitentiary,  and  from  the  custody  of  the 
warden,  our  Judjerment  will  not  opiate  as  an 
unqualified  discharge.  So  far  as  appears 
here,  he  was  regularly  Indicted,  and  as  the 
proceedings  had  against  him  were  without 
Jurisdiction  and  void,  it  Is  possible  there  was 
no  Jeopardy,  and  that  another  trial  may  be 
had.  The  warden  will  therefore  be  directed 
to  release  the  petitioner  from  imprisonment 
In  the  penitentiary,  and  deliver  blm  to  the 


custody  of  the  sheriff  of  Payne  county,  Okl. 
T.,  and  for  such  further  proceedings  as  the 
prosecuting  officers  may  desire  to  take.  All 
the  Justices  concurring." 

The  court  has  fully  and  carefully  exam- 
ined the  decisions  of  the  supreme  court  of 
Kansas  In  the  Cases  of  McClaskey  and  Ter- 
rill.  Just  quoted,  and  all  the  authorities  cited 
therein,  and  fully  concur  In  the  doctrine, 
and  will  decide  this  case,  conceding  the  cor- 
rectness of  the  law  as  thus  announced. 
This  renders  the  legal  status  of  the  petition- 
er very  clear.  He  was  tried,  convicted,  and 
«enteuced  at  a  time  when  court  could  not  be 
legally  held  in  Payne  county,  und^  the  law, 
and  therefore  all  iH'oceedings  at  said  time 
and  place  were  coram  non  Judlce.  After 
the  pronouncement  of  the  Judgment  the  pe- 
titioner was  imprisoned  In  the  penitentiary 
at  Lansing,  Kan.,  which  was  also  the  prison 
for  Oklahoma  territory,  undw  and  by  au- 
thority of  a  statutory  provision  authorizing 
the  governor  to  contract  for  the  care  of 
prlsonera  convicted  under  the  laws  of  Okla- 
homa, outside  of  the  t^rit(»7.  In  the  absence 
of  a  territorial  penitentiary  here.  The  peti- 
tioner does  not  contend  that  his  trial,  sen- 
tence, and  conviction  alone  constitute  Jeop- 
ardy, but  avers  that  his  incarceration  In  the 
penit^tiary  In  execution  of  the  Judgment 
of  the  court  carries  with  It,  eo  Instante, 
Jeopardy,  within  the  meaning  of  the  law. 
In  other  words,  the  Instant  the  petitioner 
was  incarcerated  In  pursuance  of  such  Judg- 
ment, Jeopardy  attached.  The  petitioner 
cites  numerous  authorities  in  auppMt  of  his 
contention.  Ex  parte  Lange,  18  WaJJ.  163; 
State  V.  Cooper,  13  N.  J.  Law,  375;  Com.  v. 
Loud,  3  Mete,  (ilass.)  328;  Harman  v.  U.  S., 
50  Fed.  921;  Ex  parte  Friday,  43  Fed.  919; 
In  re  Feeley,  12  Cush.  598.  The  distinction 
sought  to  be  made,  and  the  argument  offered 
to  sustain  this  new  doctrine  advanced  by  the 
petitioner,  are  indeed  too  fine  for  human  con- 
ception. Among  the  cases  cited  Is  Ex  parte 
Lange,  18  Wall.  163.  This  case  does  not  de- 
cide the  question  at  all,  by  inference  or  oth- 
erwise, and  Is  wholly  inapplicable  to  the 
case  at  bar.  It  never  was  the  law  that  jeop- 
ardy evCT  attached  unless  the  trial  court 
had  Jurisdiction,  nor  Is  It  the  law  now;  nor 
does  this  case,  or  any  of  the  authorities  cited, 
declare  such  a  startling  departure  from  a  line 
of  decisions  reaching  back  to  the  very  begin- 
ning of  American  criminal  Jurisprudence. 
The  petitioner  was  returned  to  the  custody  of 
the  sheriff  of  Payne  county,  and  Is  now  held 
for  trial  by  a  court  that  has  Jurisdiction. 
This  he  has  the  right  to  demand,  and  this 
is  wliat  Is  guarantied  to  every  citizen  under 
the  constitution  of  the  United  States,  and 
until  such  a  trial  Is  had  there  can  be  no  jeop- 
ardy. In  view  of  the  illegality  of  the  pre- 
tended court  at  which  the  petitioner  was 
convicted,  his  trial,  conviction,  and  sentence 
have  no  greater  significance  than  a  trial,  con- 
viction, and  sentence  by  a  pretended  court 
organized  by  private  cff,^^^  ^f  ^^^^^^ 
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and  mbsequent  Incarceration  would  not  In 
either  case  hare  tbe  effect  of  rendning;  such 
a  trial  a  l^al  one,  or  inveatlng  Jurisdiction 
when  in  law  it  never  had  existed.  It  this 
were  true,  every  defendant  snflering  from 
an  lll^al  imprisonment  would  have  been, 
according  to  the  contention  of  the  petitioner, 
once  in  Jeopardy,  without  reference  to  the 
question  of  Jurisdicttcm.  "Jeopardy."  in  Its 
ctmstltalioiial  or  oommon-law  sense,  has  a 
strict  application  to  olmlnal  prosecutions  on- 
ly. A  person  is  not  In  legal  Jeopardy  until 
put  upon  trial  before  a  court  of  competent 
Jurisdiction  under  an  Information  of  indict- 
ment  eufBdent  In  form  and  substance  to  bus< 
tain  a  conviction,  and  a  Jury  has  been 
charged  with  his  dellrerance;  that  is.  Im- 
paneled and  sworn.  Gooley,  Const.  Llm. 
327,  328,  and  cases  dted;  Hlhmds  V.  Com., 
lU  Pa.  St  4,  2  AtL  70;  17.  S.  t.  Gibert  (1834; 
Stwy,  J.)  2  Sumn.  38-62,  Fed.  Cas.  No. 
15,204;  U.  a  T.  Haskell,  4  Wash,  a  G.  402; 
Fed.  Caa.  No.  15,321;  Brown  r.  Swineford, 
44  Wia  287;  People  t.  Horn,  70  Cat  18,  11 
Pac  470;  24  Gent  Law  J.  563;  17  Am.  Law 
Rev.  73&-753;  4  Cr.  Law  Mag.  31-36,  487- 
508;  Moore  v.  State,  71  Ala.  SOS;  People  v. 
Webb,  38  Gal.  467;  State  v.  Tatman.  59 
Iowa,  473,  13  N.  W.  632;  Wright  v.  State,  5 
Ind.  280;  WlUlams  v.  Com.,  78  Ky.  96; 
Com.  V.  Jeaka,  1  Gray,  490;  Com.  v.  Farrell, 
105  Mass.  189;  State  v.  Burke,  S8  Me.  574; 
State  v.  Roe,  12  Vt  93;  Winsor  v.  Reg.,  L. 
R.  1  Q.  B.  289;  2  Benn.  &  Heard,  Gr.  Caa. 
327. 

This  guaranty  of  personal  securi^  became 
a  part  of  the  constitution  of  the  United 
States  by  amendment  ratified  December  15, 
1791,  and  In  no  case  b^ore  or  since  that 
date  has  It  ever  been  announced  that  Jeop- ' 
ardy  ever  attached  unless  a  defendant  had 
been  put  upon  trial  before  a  court  of  com- 
petent Jurisdiction.  Thus,  In  the  case  before 
us,  onlees  it  appears  that  the  April  term  of 
the  district  court  of  Payne  county  was  a 
court  of  competent  Jurisdiction,  the  i>etition- 
vr  haa  not  been  in  Jet^pardy,  within  the  con- 
stltutlonal  meaning.  It  has  been  held  that 
the  court  that  tried  the  petitioner  was  not 
one  of  competent  Jurlsdictl<m.  Indeed,  ^s 
fact  Is  the  cause  of  the  petitioner's  discharge 
from  the  custody  of  the  ward«i  of  the  Kan- 
sas penltwttazy,  and  his  return  to  the  author- 
Itles  of  Payne  county.  He  stands  in  the  same 
position  exactly  now  as  he  would  had  this 
point  been  raised  on  the  trial,  and  the  caae 
appealed  to  this  conrt  and  reversed,  and 
the  cause  remanded  for  a  new  trial.  The 
fact  that  his  rights  have  been  ascertained 
and  det«^nlned  by  a  proceeding  in  habeas 
corpus  gives  him  no  more  than  a  right  to  a 
new  trial.  Hencei.  the  point  raised  by  peti- 
tioner, that  on  account  of  hla  return  to 
Payne  county  authorities,  aa  the  record  dis- 
close^ on  habeas  carpus,  he  is  entitled  to  an 


nnquallfled  discharge,  Is  onteoable.  It  is 
ordered  that  petitioner  be  bxAi  for  further 
proceedings  at  the  first  regular  term  of  tbe 
district  court  of  Payne  county.  AU  the 
Justices  concurring. 


WOLFF     WOLFF.    (No.  15.417.) 
(Sapreme  Court  of  Gallfwnla.    Sept  26, 1894.) 

DiVOBCS— AlihOKT— PBINTmG  AXD  CoCITaBL 

Fbbb. 

1.  An  order  by  tbe  judge  who  tried  a  di- 
vorce case,  granting  $100  priater's  fees  and 
$250  counsel  fee  on  a  pending  appeal  frcHn  a 
judgment  in  favor  of  the  wife,  and  a  cmtem* 
plated  amral  fr<»&  an  order  denying  a  new  trial, 
will  not  06  reversed  as  exeesidve. 

2.  In  an  action  for  divorce,  an  order  grant- 
ing a  counsel  fee  for  an  aii{>eal  from  an  order 
denying  a  new  trial,  made  before  such  appeal 
is  taken,  will  not  be  reversed  as  premature 
where,  on  the  hearing  of  tbe  appeal  from  tbe  or- 
der granting  ancb  allowance^  ft  i4>pearB  that  aa 
appeal  from  the  order  denymg  a  new  trial  is 
pending. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Charles  W. 
Slock,  Judge. 

Action  for  divorce  by  LUUe  WoUT  against 
Henry  Wolff.  From  an.  order  granting  an 
allowance  for  counsel  fees  and  dl^ursements, 
defokdant  appeals.  Affirmed. 

Fox  &  Kellogg,  for  appellant  W.  H.  L. 
Barnes  (W.  W.  Foote,  of  counsel),  tar  re- 
spondent 

PER  CURIAM.  This  is  an  appeal  from  an 
order  made  after  judgment  in  a  divorce  case 
allowing  alimony.  The  affidavit,  among  oth- 
er things,  states  that  the  case  has  been  tried, 
and  judgment  rendered  for  plaintiff;  that  an 
appeal  had  already  been  taken  Trom  the  juds- 
inent  and  a  motion  for  a  new  trial  had  been 
made  and  denied;  and  that  defendant  con- 
templated an  app^  from  such  order.  There-  * 
upon,  the  court  allowed  as  alimony  f<n-  the 
two  appeals:  For  printing,  flOO;  for  oounsd 
fe«,  $250:  The  affidavit  also  shows  that  al- 
though alimony  had  been  previously  allowed 
to  the  amount  of  $1,700,  only  $250  had  been 
paid;  that  plaintiff  was  destitute  of  meana 
It  is  contended  that  the  allowance  is  ex- 
cessive, but  we  cannot  so  condnde.  Tbe 
judge  who  made  the  order  had  tried  the  case, 
and  was  fully  aware  of  the  nature  of  the  caa- 
troversy.  How  much  printing  would  be  re- 
quired would  d^>end  upcm  this.  It  would 
have  been  more  prudent  to  fwbear  making 
an  allowance  for  the  second  appeal  until  after 
It  had  been  taken,  but  our  Irecords  show  that 
the  appeal  from  the  i»der  denying  a  new  trial 
was  taken  afterwarda  We  do  not  think  tiii; 
order  should  be  revised  because  the  prov^ 
don  for  this  was  premature.  The  order  Is 
affirmed. 
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IN  CaL  laO 

WALI*A.CB  V.  McKENZlE  et  al.  (No.  18^75.) 
(Sapnme  Court  of  GaliforDia.  Sept.  17,  18M.) 
MoRTaAASB— Pki«>hiti  bs. 
Where  ft  mortgage  on  land  is  made  under 
an  express  oral  agreement  that  it  shall  be  sub- 
ject to  one  to  be  given  to  D.,  the  feet  that  it 
is  rewjrded  before  the  mortgiige  to  D.  witt  not, 
in  eqnity.  destroy  the  priority  of  the  latter  as 
between  the  immediate  partlea. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  M.  K.  Hitrrls,  Judge. 

Action  by  Miles  Wallace,  assignee  In  insol- 
rency  of  John  Krohn,  against  MeKenide, 
Role,  and  Dickey,  to  foreclose  a  mortgafie. 
Judgment  was  rendered  in  faror  of  defend- 
ant Dickey,  and  plaintiff  appeals.  Affirmed. 

Stuart  8.  "Wright  and  J.  P.  Meux,  tor  appd- 
lant  Frank  H  Short,  for  respondents. 

McFARLAND.  J.  The  plaintltt,  WaUace. 
as  assignee  In  InsolTency  ot  one  John  Krohn, 
brought  this  action  to  foreclose  a  mortgage 
erecuted  to  said  Krohn  by  defendants  Mc- 
Kenzle  and  Rule.  Dickey  was  made  a  de- 
fendant upon  averment  that  be  claimed  some 
Interest  In  the  mortgaged  premises  which  la 
alleged  to  be  subsequent  and  subject  to  the 
lien  of  plalntifTs  mortgage.  Dickey,  by  an- 
swer and  cross  complaint,  set  np  that  he  bad 
a  mortgage  on  said  premises,  executed  by 
said  McKehzie  and  Rule,  which  was  prior 
and  superior  to  the  mortgage  of  plaintiff. 
The  court  found  In  t&vtx  of  Dickey,  holding 
plalntitrs  mortgage  to  be  second,  and  subject 
to  that  of  Dickey.  Flaintiir  appeals  from  the 
Judgment  and  from  an  order  d^ing  his  mo- 
lion  for  a  new  trial. 

The  f&ct  are  substantially  these:  A  few 
days  ^or  to  the  execution  of  either  of  the 
mortgases.  Krolm,  who  was  a  creditor  of  Mc- 
Kenzle  and  Rule,  requested  the  latter  to  give 
him  a  mortgage  to  secure  the  amount  owing 
Toy  them  to  him;  and  they  informed  him  that 
they  wotild  do  so  If  he  would  accept  the 
same  as  a  second  mortgage  subject  to  one 
Which  they  bad  gtvea,  or  were  about  to  give, 
to  Dickey.  To  this  Krohn  assented.  A  m<»t- 
gage  which  bad  been  prepared  by  or  for 
Dldcey,  who  lived  at  Fresno,  and  forwarded 
to  McKenzle  and  Bole,  who  lived  near  a 
place  called  Coarse  Gold,  was  signed  by  the 
latter  on  or  about  Novemb^  8,  18S9.  On  No-^ 
vember  Bth  the  mortgage  to  Krohn  was 
drawn  qp  by  a  notaxr  at  Coarse  Gold,— being 
substantially  copied,  except  as  to  amounts, 
etc.,  from  the  mortgage  to  Dickey,— and  both 
mortgages  wwe  on  said  day  admowledged 
before  said  notary,  the  one  to  Dickey  being 
acknowledged  first  Krohn  took  his  mort- 
gage (the  one  sued  on  in  this  action)  "with 
the  express  understanding  and  agreement 
tbat  be  would  take  and  receive  the  same  sub* 
sequent  and  subject  to  the  Dickey  mwtgage, 
wblcb.  it  was  expressly  understood  and 
agreed,  was  and  should  be  the  first  upon  said 
premlees.'*  McKemde  and  Rule  'V^aed  to 
execute  a  flrat  mortgage  ot  aald  premises  to 


s^d  Ksohn  "  and  "would  nerer  have  deliv- 
ered  the  mwtgage  to  him,  except  that  the 
said  Krohn  agreed  to  reoelTB  and  did  receive 
the  same  as  a  seccmd  mortgage  np«i  said 
premises,  and  subject  to  the  said  mortgage  of 
the  said  Dickey."  Krohn  had  his  mortgage 
recwded  immediately.  Dickey's  mcotgage 
was  sent  to  him  at  Fresno  the  next  day  by 
mail,  and  was  not  recorded  until  sevoal  days 
aftowards.  We  think  that  under  these  cir- 
cumstances the  comrt  below  correctly  h^d 
that  the  mort^ige  of  plaintiff  should  be  treat- 
ed in  equity  as  second  and  subject  to  tibe 
mortgage  of  defMidant  Dickey.  Plaintiff 
stands  in  tbe  shoes  of  Krohn,  and  tbere  Is  no 
question  of  Innocoit  bcddecs  without  notice 
to  be  considered.  Therefore,  atithorltles  cited 
by  appelant  whldi  deal  with  the  rights  of 
third  parties  do  not  here  apply.  It  seems 
that  when  Dlck^  recdved  his  mortgage  be 
sent  it  back  for  some  cmrections,  but  It  does 
not  appear  that  any  alterations  were  made, 
and  it  does  appear  that  no  material  alteration 
was  made.  It  dees  appear  that  tihe  notary, 
for  some  reason,  changed  the  date  of  the  ac- 
knowledgment; but  that,  In  any  view,  is  Im- 
material, Cor  as  KnAn  bad  full  knowledge  of 
the  existence  of  Dickey's  mortgage,  and  ex- 
pressly agreed  to  take  bis  aabjeet  to  It  It  is 
unimportant  wbethw  or  not  tlie  mortgage 
was  properly  recorded.  Judgment  and  order 
affirmed. 

We  concur:  DB  HAVEN,  J.;  FITZaEB-' 
AXJ>,  J. 


IM  Cal.  20 

LOS  ANGELES,  P.  &  G.  HT.  CO.  v.  RUMP. 
(No.  19,874.) 

(Supreme  Court  of  California.    Sept  7,  ISQi.) 

CoNDBH.VA.TiOII  BT  BaILUOAD  COMPANT  —  KlOHT 

OF  Wat  —  ScccBssiTB  Trials  —  Taxatiok  of 
Costs — Satisfactioh  of  JuDeMnrr  —  Effbct— 
BviDBXCE— Dahavcb. 

1.  Code  Civ.  Ptoc.  f  1261,  wUoh  provides 

that  where,  after  an  award  in  condenmatitm  pro-, 
ceediugs,  a  new  trial  is  granted  the  owner,  and 
be  fails  on  Buch  trial  to  obtain  a  greater  com- 
pensation tlian  on  the  first,  the  costs  of  the 
new  trial  shall  be  taxed  against  him,  does  not 
Tiolate  Const  art  1,  i  14,  providing  that  private 
property  shall  net  be  taken  for  puollc  use  with- 
out Just  oompensation. 

2.  Code  CiT.  Proc.  fi  1254,  provides  that  If. 
after  the  judgment  In  condemnation  proceedings, 
plaintiff  wishes  to  take  possession,  it  must  pay 
Into  court  the  foil  amount  of  the  judgment ;  that 
defendant,  upon  filing  an  abandonment  ot  all 
defenses  except  as  to  ue  amoont  of  damages  aa 
a  new  trial,  shall  be  entitled  to  receive  the 
amount  of  the  judgment:  and  that  the  recdpt 
of  anch  amount  shall  be  held  to  be  an  abandon- 
ment by  defendant  of  all  defenses  acepting  his 
claim  for  greater  compensation.  Hdd,  that 
where  defendant  has  filed  an  abandonment,  and 
received  the  amount  of  the  Judgment  the  only 
issue  on  a  new  trial  is  whether  he  is  entitled  to 
grentw  compensation;  and,  if  the  award  is  for 
a  smaller  amount,  plaintiff  is  not  entitled  to  a 
judgment  against  him  for  the  difference. 

3.  Id  condemnation  proceedings  by  »  rail- 
road company,  defendant  will  not  be  allowed  on 
a  second  trial  to  tbovr  the  comparative  value 
of  her  property  befm  and  after  me«con8tnietioB 
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of  the  railroad,  wUcb  took  place  after  tbe  firat 
and  before  the  aecood  trial. 

4.  In  condemnation  proceeding*  br  a  tall* 
road  ctMopany,  evidrace  will  not  be  receiTed  of 
the  cost  of  maintainins  a  fence  aioDg  plaiotiflTa 
right  of  waj,  as  the  cost  thereof  ia  cot  an  ele- 
ment of  damage,  under  Code  Civ.  Froc.  i  1248, 
providine  that,  if  the  prc^rtj  songht  to  be  con- 
demned be  for  a  railroad,  "the  ooat  of  good  and 
anffldent  fences"  along  the  line  of  sndi  railroad 
must  be  aBseased  as  damages. 

5.  Defeodanfa  motion  to  atrlke  ont  the  tes- 
timony of  one  of  plaintiff's  witnesses  that  "the 
railroad  would  prevent  any  further  wash,  and  it 
allotda  a  good  embankment  to  wotect  the  bal- 
ance vt  me  property,"  was  doiied.  Held,  that 
an  iMtroction  that  "the  compensation  to  be 
awarded  *  •  *  most  be  aacertained  without 
respect  to  any  benefita  that  would  accrue  to  the 
remainder  of  the  land  from  the  building  of  tbe 
railroad"  was  suffideut  to  remove  any  prejudice 
to  the  defendant  from  the  refusal  to  strike  out. 

Oommlssloners*  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  W.  H.  Clark,  Judge. 

Action  by  the  Lioe  AngeleB,  Pasadena  & 
Olendale  Railway  Company  against  Minnie 
Bump  to  condemn  a  right  of  way.  Judg- 
ment was  rendered  for  defendant  for  a 
smaller  amotmt  than  on  a  former  trial,  and 
she  appeals.  Modified. 

P.  W.  Doonv,  f<»>  an^dlaiit  Bnmett  A 
GitiBon,  for  aintoDea 

HATNBB,  a  Actlot  to  ctndemn  a  tight 
of  way  orer  appellant's  premises.  Up- 
on the  first  trial  of  fhla  action  a  jndg- 
ment  entered  October  6, 1890,  damages  were 
awarded  tb&  defendant.  Hlnnle  Bump,  as 
follows:  Value  of  land  taken,  |7S;  cost  of 
fendng,  |100;  damage  by  seroance,  feoo; 
total,  $775  and  costs.  The  plaintiff  paid 
the  damages  Into  court,  uid  took  possesi^oa 
and  constructed  its  road.  The  defendant 
reo^TOd  tbe  mon^  so  paid,  and,  baying 
filed  her  abandonment  of  all  defenses  to 
the  aeOaa  except  her  claim  to  a  greater  com- 
pensation, moved  for  a  new  trial,  and  her 
motion  having  been  denied,  appealed  to  this 
court,  and  tiie  Judgment  and  order  -were 
npon  such  appeal  reversed  In  Hay,  1892, 
upon  the  ground  ttaat  tbe  cost  ct  fiendng, 
as  ftnmd,  was  against  tbe  evidence.  94 
CaL  4S2.  In  December,  18&2,  a  second  trial 
was  bad,  and  the  damages  awarded  were  as 
f(dl0WB:  Value  of  land  taken,  $106.43;  cost 
of  fencing,  $125;  damage  by  severance, 
$300,— total  damages  awarded,  $6S1.4S.  Up- 
on this  state  of  the  case  tbe  court  entered 
a  judgment  by  which  tbe  defendant  was  re- 
quired to  refund  to  tbe  plaintiff  the  differ- 
ence between  the  award  of  damages  upon 
tbe  two  trials,  amounting  to  $243.57,  less 
the  amotmt  of  costs  awarded  to  her  upon 
the  first  trial,  amounting,  with  Interest  to 
$177.57  (the  same  not  having  been  paid); 
thus  giving  judgment  against  her  for  $66 
and  tbe  costs  of  the  second  trial,  amounting 
to  $:i24.^,  or.  a  total  of  $290.20.  Defendant 
thereupon  moved  tor  a  new  trial,  which  was 
denied,  and  this  appeal  Is  flrom  said  Judg^ 


ment  and  the  order  denying  her  said  motion. 

1.  Appellant  contends  that  the  court  tfred 
in  awarding  costs  to  the  plaintiff  npon  the 
second  trial,  notwithstanding  tbe  damages 
or  compensation  awarded  her  was  less  than 
that  given  npon  the  first  trial,  and  which 
had  been  paid  by  plaintiff  and  received  by 
her.  Section  1254,  Code  Civ.  Proc.,  after 
providing  for  an  appeal  to  the  supreme 
court  In  a  condenmatlon  inroceedlng,  further 
provides:  "In  all  caaea  where  a  new  trial 
has  been  granted  npon  the  arollcatlon  of 
the  defendant,  and  he  has  failed  npon  su^ 
trial  to  obtain  a  greats  compensation  than 
was  allowed  him  upon  tbe  firat  trial,  tbe 
costs  of  such  new  trial  shall  be  taxed 
against  him."  This  provision  ajqidlant  In- 
sists is  unconstltutlonaL  We  are  not  dted 
to  any  case  In  this  state  -wb&e  that  question 
has  been  considered.  Section  1255,  Code 
Clv.  Proc,  prorldea  that.  In  proceedings  to 
condemn  property  for  pabllc  use,  "costs 
may  be  allowed  or  not,  and  If  allowed  may 
be  apportioned  between  the  parties  on  the 
same  or  adverse  sides  in  the  discretion  of 
the  court"  In  San  Francisco  v.  Collins,  98 
Cal.  262,  33  Pac.  S6,  it  was  held  that  aectlan 
1255  is  limited  by  section  14  of  artlde  1 
of  the  constitution,*  and  that  the  payment  of 
any  part  of  the  costs  of  the  plain  tiff  in 
that  case  by  the  defendant  would  reduce 
the  Just  compensation  awarded  by  the  Jury 
by  a  sum  equal  to  the  costs  so  paid.  The 
costs  In  controversy  in  that  case,  however, 
were  not  costs  resulting  from  a  second  trial 
procured  by  the  defendant  for  tbe  purpose 
of  securing  larger  compensation,  but  which 
resulted  in  a  verdict  for  a  less  sum  than 
that  awarded  upon  tbe  first  triaL  In  Lewis 
on  Emlnrat  Domain  (section  562)  it  Is  said: 
"Where  the  owner  Is  diasatlBfled  with  the 
amount  of  damages  awarded  bim  In  the 
first  instance,  and  takes  an  appeal  or  other 
proceedings  to  have  a  reassessment  of  the 
damages.  It  Is  usual  to  [ffovlde  that  he  shall 
pay  the  costs  of  the  appeal  if  he  falls  to 
secure  an  Increase  of  damages,  and  such 
provisions  are  proper  and  valid."  In  Metier 
V.  Railroad  Co.,  37  N.  J.  Law,  222,  a  aimUar 
statute  was  considered.  At  page  227  the 
court  said:  "Tbe  legal  effect  of  these  pro- 
visions is  this:  A  verdict  on  a  valuation 
greater  than  that  of  the  commissioners  win 
entitle  the  owner  to  costs,  without  regard  to 
which  party  appeala  it  the  company  Is 
tbe  appealing  party,  and  the  valuation  of  the 
Jury  is  the  same  or  a  less  sum  than  that  of 
the  commissioners,  neither  pexty  Is  entitled 
to  costs.  But  if  tiie  owner  is  the  appealing 
party,  and  the  Jury  finds  the  same  or  a  less 
sum  than  tbe  commissioners  awarded,  he 
must  pay  tbe  costs.  In  that  event  he  must 
pay  the  costs,  because  he  baa  taken  an 
unsuccessful  appeal" 

*  Provides  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation 
having  been  made  to  or  paid  into  court  for  the 
owner. 
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AppeOant'a  argument  ie.  In  effect,  that  her 
property  cannot  be  taken  without  Just  and 
full  compensation;  that.  If  the  award  of 
$531.43  upon  the  aecond  trial  must  be  re- 
garded as  the  Just  compensation  to  which  she 
In  entitled,  she  practically  recelTesbut  $307.23, 
If  she  Is  required  to  pay  the  costs  of  the  sec- 
ond trial,  which  amount  to  1224.20;  or.  If  the 
first  award  remains  as  the  measure  of  her  com- 
pensation, she  does  not  realize  that  sum  by 
the  amount  of  costs  taxed  against  bee.  The 
result  of  the  second  trial,  however,  shows  that 
the  first  award,  If  not  more  than  she  was  en- 
titled to,  was  at  least  just  and  foil  compen- 
sation; and,  that  sum  having  been  paid  by 
the  railroad  company  and  received  fay  her, 
she  cannot  complain  If  the  costs  of  an  imsao- 
cessfnl  effort  to  obtain  greater  compensation 
are  taxed  against  her. 

2.  Appellant  contoids,  forttier,  that  she  was 
Inqiuroperly  required  to  r^nnd  to  the  rallrond 
company  the  difference  between  fiie  first  and 
flecwd  awards,  amounting  to  $243.S7.  If 
appdlanl^s  second  point  can  he  sustained,  the 
correctness  of  our  conduslon  upon  the  first 
{Mint  Is  placed  boycmd  question.  Upon  this 
point,  also,  we  are  without  any  precedent  In 
this  state,  and  Its  solution  must  d^end  upon 
the  Gonstructlonof  the  Code  provlslonsgovem- 
iQg  proceedings  In  snch  cases.  But  for  the 
provM(HUi  of  the  Code  now  to  be  noticed,  we 
would  be  Inclined  to  bold  ttiat  plaintiff  Is  en- 
titied  to  the  ben^t  of  the  reduction  made 
upon  the  second  trial.  In  such  case,  how- 
ever, the  plaintiff  should  be  charged  with  aU 
costs,  since  It  would  litigate  upon  an  equaUty 
with  the  defendant;  and  If  the  damages  are 
set  at  lar^  by  the  anieel,  and  remain  unde- 
termined until  the  final  trial,  the  constitu- 
ti<mal  requirement  that  defendant  diall  re- 
ceive fan  compensation  cannot  be  complied 
with  If  the  defendant  la  reqnUred  to  pay  any 
part  tbe  costs  incurred  tn  reaching  sndk 
final  determlnatloD.  Section  1254.  Code  Civ. 
Proa,  requires  the  plaintiff.  If  he  woidd  take 
posseaston  and  use  the  property  for  the  pur- 
pose Intmded,  to  pay  into  court  for  the  de- 
fendant the  full  amount  of  the  Judgmoit,  and 
such  further  sum  aa  may  be  required  by  the 
court  aa  a  fund  to  pay  any  further  damages 
and  costs  that  may  be  recovoed  in  said  jhw* 
ceedlng.  Said  sectloi  further  provides:  "The 
defendant,  who  is  entitled  to  tbe  money  paid 
Into  court  for  him  upon  any  jndgm^t  shall 
be  entitied  to  demand  uid  receive  the  same 
at  any  time  thoeafter  npcm  obtidning  an 
order  therefor  from  the  court  It  shall  be 
the  duty  of  the  court,  <x  a  Judge  thereof,  upon 
application  being  made  by  such  defendant, 
to  order  and  direct  tiiat  the  mon^  so  paid 
Into  court  for  him  be  delivered  to  him  upon 
his  filing  a  satisfaction  of  the  judgment,  or 
upon  his  fiUng  a  receipt  tiierefor,  and  an 
abandonment  of  all  defenses  to  the  action  or 
proceeding,  exo^t  as  to  the  amount  of  dam- 
ages he  may  be  entitled  to  In  the  event  that  a 
new  trial  shall  be  granted.  A.  payment  to 
a  defradant  as  aforesaid  shall  be  held  to  be 
Cal.Rep.  SS-S7  P.— <0 


an  abandonment  by  such  defendant  of  all  de- 
fenses Interposed  by  him,  excepting  his  claim 
for  greater  compensation."  In  this  case  the 
condemnation  money  was  paid  Into  court  by 
the  plaintiff,  and  paid  ov^  to  defendant, 
who  filed  her  abandonment  of  all  defenses  ex- 
cept "her  claim  for  greater  compensation^* 
and  the  jribtintlff  took  possession  of  the  prem- 
ises condemned,  and  constructed  Its  road  over 
tile  same.  The  payment  d  tiie  money  Into 
court  by  the  plaintiff  was  not  accompanied 
Ijt  a  motion  for  a  new  trial  or  notfce  ot  ap- 
peal or  other  objection  to  the  amount  found 
bytiiejury.  It  paid  its  mon^,  and  tocA  poa- 
aeaskm  of  the  land  condemned.  Under  tiie 
■tatate,  the  defendant  rectived  ttie  money 
iritliont  prejudice  to  any  proceeding  author- 
bed  by  it  to  recovw  greats-  compensation, 
but  under  a  eondition  that  plaintiff's  right 
to  occupy  the  land  shall  not  be  questioned. 
Upon  paymmt  at  the  money,  plaintiff  «e- 
^nired  a  vested  right  In  the  property,  and  the 
defttidant  a  vested  tight  In  the  compenaar 
tioB.  Olty  of  Chicago  v.  BarMan,  80  ID. 
486,486;  Stacy  v.  BalUoad  Co,  27  Vt  44.  The 
abandonment  by  the  defendant  of  all  defm- 
ses  except  her  claim  for  greater  compensa* 
tion  cMifirmed  plaintifTa  right  to  the  pn^er* 
1y,  and  eet<^»ed  her  from  denying  ttiat 
right;  and  the  plaintiff,  we  think,  la  equally 
estopped  to  say  that  the  money  received  by 
the  deCmdant  la  not  hera. 

It  Is  vrgoA,  however,  tlut  the  Kppeal  from 
the  first  Judgment  vacated  It,  and  with  it 
tte  findbv  of  thb  compensation  awarded  to 
the  defimdaut  Bu^  If  that  were  trae,  the 
plaintiff's  right  to  the  possession  was  swept 
away  with  the  defendanf  a  ritftt  to  tbo  ooso' 
pensation.  FlatntUTs  rl^  to  possosston, 
depending,  as  It  does,  under  the  ctmatitn- 
tion,  upon  compensation  first  made,  cannot 
exist  without  It  It  la  tbereCore  dear  that 
tile  appeal  of  d^aodant  accompanied  iQr 
her  abandonment  ot  otiier  defaues,  did  not; 
as  In  ordinary  cases,  vacate  the  Judgment 
Nothing  tliat  was  In  Issoe  upon  the  tnt 
trial  was  In  Issue  upon  the  second.  The 
■ole  qnaations  woe  whether  Uie  defnidant 
was  oititied  to  "graatw  compensation.**  and, 
it  wo,  how  much  i^dltional  compoiBation 
was  she  entitled  to?  The  statute  requires 
the  court  to  pay  to  the  defoidant  the  dam- 
ages awarded  by  the  Jury  ao  d^raalted  by 
tiie  plaintiff,  but  makes  no  irovlslon  v  re- 
<inlreniaot  that  any  part  at-  it  xmO&t  any 
drcnmstanoea  shall  be  repaid.  Under  a  stat- 
ute of  the  state  of  New  Tork  containing 
a  aimllar  provlalon  tor  the  payment  or 
deposit  of  the  compensation  fw  the  land, 
eto.,  an  iwpeal  ia  i^nvlded  fCr.  and  on  snch 
appeal  a  new  appraisal  may  be  ordered  l^y 
the  same  <a  new  commissions,  tbe  second 
repwt  to  be  final  and  condualve  on  all  the 
parties.  The  statute  tiien  provides:  "If  the 
amount  of  the  compensation  to  be  paid  by 
the  commny  is  Imxmsed  by  the  second  re* 
■port  the  dlffwmce  shall  be  a  lien  on  the 
hind  aKiraised,  and  shaU  be  paid  by  the 
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company  to  parties  entitled  to  the  same, 
or  deposited  in  tlie  bank,  as  the  court  shall 
direct;  and  If  the  amount  Is  diminished 
tbe  ^fference  shall  be  refunded  to  the  com- 
pany by  the  party  to  whom  the  same  may 
have  been  luUd,  and  Judgment  therefor  may 
be  rendered  by  the  court,  on  the  filing  of 
the  second  report,  against  the  party  liable 
to  pay  the  same."  3  Rev.  St  N.  Y.  tSth 
Sd.)  p.  1745,  i  18.  Undv  the  above  statute, 
not  only  Is  the  whole  question  of  compesor 
satlon  set  at  large  by  tbe  order  for  a  new 
ai^alsement,  but,  U  the  amount  Is  reduced, 
th»e  is  an  express  requirement  that  It  shall 
be  r^ald,  and  express  authority  given  the 
court  to  render  a  judgment  therefor  based 
upon  the  report  of  the  commissioners;  while 
under  our  statute  we  find  no  requirement 
that  anything  shall  be  refunded,  nor  any  au- 
tta(Hity  given  the  court  to  rend^  a  judgment 
for  Its  repayment  It  the  defendant  had 
oot  waived  all  othv  defenses,  tbe  money 
deposited  would  Iiave  remained  under  the 
control  of  the  court,  and  "be  applied  to  the 
payment  of  the  money  assessed,  and  the 
remainder,  If  any  thwe  be,  shall  be  retm-ned 
to  the  plaintiff,"  as  ivovlded  in  section.  1257, 
Code  Glv.  Proc  We  do  not  see  that  om* 
conclusion  does  any  .i^ustice  to  the  plaintiff. 
By  the  payment  wltbont  any  ellwt  to  have 
a  reassessment  of  damages.  It  assented  that 
the  amount  assessed  was  the  just  compensa- 
tion required  by  the  constitution,  and  can- 
not thra-efore  complain;  and  the  court  hav- 
ing paid  it  to  the  defendant,  in  obedience 
to  the  status  we  do  not  see  bow  it  can 
again  assume  control  ovw  it,  or  direct  to 
what  purpose  the  defwdant  shall  apply  it 
In  the  abseaice  of  a  statute  authorizing  it. 
the  proceeding  being  purely  statntuy. 

Some  exceptions  to  evid«ice  remain  to  be 
noticed.  DeCmdant's  property  was  mainly 
used  for  i^cnic  purposes.  Two  years  intw- 
Tmed  between  the  first  and  secMid  trial, 
and  defendant  sought  to  show  tbe  compara- 
tive value  of  the  use  of  her  prc^^ty  b^ore 
and  after  the  construction  of  the  road. 
Plaintiff's  objection  was  properly  sustained. 
See  Railroad  Go.  r.  Galgiaui.  48  Cai.  140. 
where  the  reasons  for  the  exclusion  of  sndi 
evidence  are  clearly  stated. 

Appellant  also  contends  that  the  court 
erred  In  not  permitting  a  witness  called  for 
the  plaintiff  to  testify  upon  cross-examina- 
tion as  to  the  cost  of  maintaining  a  fence 
along  tbe  plaintiff's  right  of  way  through 
defendant's  land.  Section  1248,  Code  Civ. 
Proc.,  relates  to  the  assessment  of  damages. 
Subdivision  4  provides:  "If  the  property 
sought  to  be  condemned  be  for  a  railroad, 
the  cost  of  good  and  sufficient  fences  along 
the  line  of  such  railroad,  and  the  cost  of 
cattle-guards  where  fences  may  cross  the 
line  of  such  railroad."  By  this  section,  com- 
pensation must  be  assessed  for  each  source 
of  damage  separatdy;  and  by  section  1251, 
Id.,  tbe  plaintiff,  instead  of  paying  into 
court  the  amount  assessed  as  the  CMt  of 


erecting  the  fences,  may  ^ve  bond  In  double 
the  amount  so  assessed  that  It  will  build 
the  fences  within  the  time  specified  In  the 
statute.  By  these  provisions  It  would  seem 
that  the  cost  of  maintaining  the  fences  after 
their  erection  is  not  regarded  as  a  distinct 
subject  of  damage  imder  these  proceedings. 
The  Civil  Code  (section  485)  provides  that 
"railroad  cwporations  must  make  and  main- 
tain a  good  and  sufflclent  fence  on  cither 
or  both  sides  of  their  track  and  prop^ty. 
*  *  *  Railroad  corporations  paying  to  the 
owner  of  the  land  through  or  along  which 
their  road  is  located  an  agreed  price  for 
making  and  maintaining  such  f^ce,  or  pay- 
ing the  cost  of  such  fence  with  the  awa^ 
of  damages  allowed  tor  Uie  right-of-way 
tor  such  raib-oad,  are  relieved  and  exonouted 
from  all  claims  for  damages  arising  out  of 
the  killing  or  maiming  any  animals  or  per- 
sons who  thus  fall  to  construct  and  main- 
tain such  fence.  •  •  •"  It  would  there- 
fore seem  by  the  express  language  of  the 
abov&clted  section  of  the  Civil  Code,  as  well 
as  by  subdivision  4  of  section  1248,  Code 
Civ.  Proc.,  that,  where  the  railroad  com- 
pany pays  the  cost  of  good  and  sufficient 
fences  "with  the  award  of  damages  allowed 
for  the  right-of-way,"  the  duty  of  main- 
taining the  fence  is  upon  the  owner,  and 
the  expense  of  doing  so  is  Included  in  the 
damages  allowed  tor  the  right  of  way. 

A  witness  for  the  plaintiff,  having  testified 
that  defendant's  land  would  not  be  damaged 
by  the  construction  and  operation  of  plain- 
tiff's road,  was  asked  to  give  his  reason 
therefor,  and  In  reply  said  "that  the  rail- 
road would  prevent  any  further  wash,  and 
It  affwds  a  good  embankment  to  protect  the 
balance  of  the  property."  Defendant's  mo- 
tion to  strike  out  the  answer  was  denied. 
It  may  be  conceded  that  the  answw  of 
the  witness  tended  to  show  that  tbe  con- 
struction of  the  road  would  be  a  b«iefit 
to  the  remainder  of  the  land,  but  tbe  court, 
in  Its  Instructions  to  the  jury,  expressly 
charged  that  "the  compensation  to  be  award- 
ed the  owna:  must  be  ascertained  without 
respect  to  any  benefits  that  would  accrue  to 
the  remainder  of  the  land  from  the  building 
of  the  road."  This  was  an  instruction  to 
disregard  all  testimony  tending  to  show 
benefits  resulting  to  the  remaining  land, 
including  that  asked  to  be  stricken  oat;  and, 
we  think,  was  sufficient  to  remove  any 
prejudice  to  the  defoidant  from  the  refusal 
to  strike  out 

The  only  errors  being  those  committed  In 
rendtfing  the  judgment  these  may  be  cor- 
rected by  a  modification  of  it  without  a  new 
trial.  The  costs  of  the  first  trial,  taxed 
against  the  plaintiff  aud  remaining  unpaid, 
together  with  Interest  thereon,  and  the  costs 
of  this  appeal,  also  taxed  to  tbe  plaintiff, 
together  with  the  costs  of  the  former  ap- 
peal. If  unpaid,  should  be  6e>t  off  against 
the  costs  of  the  secwd  trial,  taxed  to  de- 
fendant BO  far  as  they  will  t^mpensale  each 
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otliar,  and  a  Judgment  entered  In  tavor  of 
the  party  In  whose  favor  the  balance  may  be 
for  the  excess,  leaving  in  defendant's  hands 
the  amount  of  the  first  assessment  of  dam- 
ages which  was  paid  over  to  her  by  the 
court,  pursuant  to  the  statute. 


We    coocor:    BjELOBjCB,  a; 


VAN- 


FER  OURIAM.  For  the  reasons  given  In 
the  foreg(^ng  opinion,  it  Is  ordered  that  the 
order  denying  a  new  trial  be  afflrmed.  and 
Oiat  the  judgm^t  appealed  from  b»  modi- 
fled  80  as  to  conform  to  said  opinion. 


IM  CaX.  SOB 

In  re  ASBILL  et  al.    (Mo.  21,066.) 

(Supreme  Court  of  California.    Sept  25,  1894.) 

Qxmn  law— iNDionuNT  rou  ViaunoH—Sum- 

CIEKOT. 

An  ordinance  passed  by  the  board  of  su- 
pervisors of  Hnmbdat  county  makes  it  a  mis- 
oemeaDOT  to  kill  a  female  deer  at  any  time,  or 
to  have  in  one's  poswaBion.  at  a  time  when  it 
is  unlawful  to  kill  deer  in  said  coonty,  any  deer 
skins  from  which  the  evidence  of  sex  has  beeu 
removed.  Hdd,  that  an  information  stating  that 
tiieaccttsed  "did  willfully  and  unlawfully  have  in 
their  possession  deer  skins,"  without  statinKthat 
the  evidence  of  sex  had  been  removed,  did  not 
charge  an  offensi  under  the  ordinance^ 

GommlBSl oners'  decision.   In  bank. 

Habeas  corpus  by  P.  AsbUl,  David  Mackey, 
and  Lancaster  Lupton,  convicted  and  Im- 
IHisoned  for  violating  a  game  ordinance, 
against  T.  M.  Brown,  aherUt  of  Humboldt 
ooonty.  Granted. 

Cooper  &  mil  and  Benley,  CostdUo  ft 
Dimond,  tac  petitioners.  W.  Hi.  H.  Hart,  T. 
H.  Selrage,  and  F.  P.  DeerlnK*  for  respond- 
ent. 

HAYNES,  O.  Petitioners  were  fonnd  guilty 
by  a  Justice's  court,  in  the  county  of  Hum- 
b<ddt,  of  a  misdemeanor,  and  were  sentenced 
to  pay  a  fine  of  $100  each,  or  be  Imprisoned, 
etc.  The  offense  chained  was  tor  the  vltdsi* 
tlon  of  an  ordinance  passed  by  the  board  of 
supervisors  of  that  county  for  the  protection 
of  game.  The  charging  part  of  the  com- 
plaint upon  which  they  were  tried  Is  as  fol- 
lows: "That  said  teaming  the  defendants] 
on  the  20th  day  of  December,  1883,  at  Coop- 
^'8  ranch.  In  the  said  county  of  Humboldt, 
state  of  California,  did  wUlfiilly  and  unlaw- 
fully have  In  their  possesslaa  deer  skins." 
The  Judgment  followed  the  language  above 
quoted.  The  defendants  refused  to  pay  the 
fine  Imposed,  and  wise  committed  to  jafl. 
and  now  petition  this  court  to  be  dlsdia^ed 
on  habeas  corpus. 

Petitioners  contend  that  no  offense  Is 
charged  under  the  ordinance,  and  that  the 
ordinance  Is  unconstitutional.  The  com- 
plaint was  made  under  section  10  of  tiie  ordi- 
nance, but  a  proper  construction  of  that  sec- 


tion requires  the  light  of  other  sectlom. 
Sections  6,  6,  7,  9,  and  10  are  as  follows: 

"(u)  Every  person  who,  In  the  county  of 
Humboldt,  shall  within  the  two  yea"*  next 
(except  from  July  15  to  October  IS,  in  each 
year)  after  the  passage  of  this  ordinance, 
hunt,  pursue,  take,  kill  or  destroy  any  male 
deer,  elk,  antelope,  mountain  sheep  or  buck 
shall  be  guilty  of  a  misdemeanor. 

"(6)  Evay  person  who.  In  the  county  of 
Humboldt;  shall  at  any  time  hunt,  pursue, 
kill,  take  or  destroy  any  female  deer,  ante- 
lope, elk,  mountain  sheep  or  doe  sbaU  be 
gull^  of  a  misdemeanor. 

"(7)  Every  pa-son  who  shall  at  any  time 
hunt,  pursue,  take,  kill  or  destroy  any  spot-, 
ted  fawn  shall  be  guilty  of  a  misdemeanor." 

"(0)  Every  person  who.  In  the  county  of 
Humboldt,  shall  at  any  time  sell,  or  offer 
for  sale,  tiie  hide  or  meat  ot  any  de«r,  elk, 
antelope  or  mountain  sheep  shall  be  guilty 
of  a  misdemeanor. 

"(10)  Every  person  who.  In  the  county  of 
Humboldt,  shall  buy,  sell,  or  offer  for  sale, 
transport  or  carry  or  have  in  his  poBsesslon 
any  deer,  or  deer  skins,  or  any  hide  or  pelt 
from  which  the  evidence  of  sex  has  been 
removed,  or  any  of  the  aforesaid  game  at  a 
time  when  it  Is  unlawful  to  kill  the  same, 
shall  be  guilty  of  a  misdemeanor." 

The  construction  given  to  section  10  by  the 
Justice  bef(H*e  whom  the  petitioners  were 
tried  and  convicted,  and  now  insisted  upon 
by  respondent,  Is  that  it  Is  unlawful  to  have 
in  one's  poss^ion  at  any  time  when  It  is 
unlawful  to  kill  deer  any  deo-  skin,  wheth^ 
the  evidence  of  sex  has  been  removed  or 
not  The  open  season  l>elng  from  July  16th 
to  Oetoba-  15th,  it  would  necessarily  follow. 
If  that  construction  is  correct,  that  the  com- 
plaint and  Judgment  charging  tbe  possession 
of  deer  skins  on  December  20th  stated  an 
offense  for  which  the  petitioners  might  be 
properly  convicted  and  Imprisoned.  But 
such  construction  cannot  be  malntafned.  It 
concedes,  aa  all  must  concede,  that  it  Is  law- 
ful to  have  In  one's  possession,  during  the 
time  It  Is  lawful  to  kill  deer,  the  skins  or 
hides,  provided  the  evidence  of  sex  has  not 
been  removed.  By  section  9  It  Is  unlawful 
to  sdl  tike  hide  or  tkin  of  any  deer  at  any 
time,  wheth«-  during  tiio  time  It  Is  lawful  to 
kill  male  Ae&,  or  dnring  the  time  It  Is  un- 
lawful to  do  so.  But  it  Is  unlawful  to  kill 
a  female  deer  at  any  time,  and  because  of 
that  prohibition,  and  as  an  aid  to  the  detec- 
tion of  Its  violation.  It  Is  made  unlawful  to 
have  In  one's  possession  at  any  time  the  skin 
or  hide  from  which  the  evidence  of  sex  has 
been  removed.  If  it  were  unlawful  to  have 
deer  skins  In  one's  possession  at  any  time, 
there  could  be  no  reason  for  the  provision 
that  the  evidence  of  sex  shall  not  be  removed 
from  the  skins.  Coming  back,  then,  to  the 
concession  that  one  may  lawfully  have  in 
possessltm  deer  dcins  during  the  time  male 
deer  may  be  lawfully  killed,  if  the  evidence 
of  sex  has  not  been  removed,  ^^i^t  JM9-t^ 
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(lone  with  tbe  ^Ins  when  that  season  doses? 
It  is  unlawful  to  sell  them  "at  any  time," 
and  If  it  is  unlawful  to  hare  them  in  one's 
possession  after  the  season  closes,  what  re- 
source Is  left  but  to  destroy  them?  And  how 
would  the  destruction  of  all  the  hides  on 
October  16th,  each  year,  tend  to  the  protec- 
ti<mof  game?  Itcould  liareno  such  tendency; 
but,  on  the  contrary,  would  tend  to  defeat 
tho  purpose  of  the  ordinance  to  protect 
female  deer  by  the  recpiirement  that  the  evi- 
dence of  sex  shall  not  be  remored,  since  the 
destruction  of  the  hide  would  be  such  re- 
moval. It  would  have  been  a  singular  re* 
quh^ment  if  the  ordinance  bad  provided  that 
at  the  end  of  the  open  season  all  skins  of 
deer  should  be  destroyed;  but  it  would  not  be 
more  singular  than  it  now  is,  If  the  construc- 
tion contended  for  by  the  people  can  be 
anstained,  which  Is  that  If  you  sell  the  hides 
you  are  guilty  of  a  misdemeanor,  and  if  you 
keep  them  after  October  15th  you  are  e<iually 
guilty.  Ijjdeed,  the  ^clency  of  the  ordi- 
nance, BO  far  as  it  relates  to  the  protection 
of  the  female,— and  that  is  its  most  impw- 
tant  provi8l<Hi,^ests  in  the  preservation  of 
the  skins,  and  keeping  them  In  possession 
without  removing  the  evidence  of  sex.  We 
see  nothing  in  the  ordinance,  either  In  Its 
language  or  purpose,  which  would  sustain 
the  construction  contended  for  by  respond- 
ent. No  offense  known  to  the  law  being 
charged,  the  petitioners  should  be  dis- 
charged. 

We  concur:  SEARLS,  C;  VANCLIEP,  C. 

PER  CURIAM.  For  the  reasons  given  hi 
the  foregoing  opinion.  It  Is  ordered  that  the 
SRld  petitioners  be,  and  they  are  hereby,  dis- 
charged. 

GAROUTTE,  J.,  being  absent,  did  not  par- 
ticipate in  the  foregoing  dedaion. 


104  C«l.  US 

ORANT  et  at  ▼.  HcPHERSOX  et  al.  (No. 
18,189.) 

(Supreme  Court  of  Oallfomla.   Sept.  22,  1894.) 

Review  on  Appeal— Weight  op  Evidence. 

In  an  action  to  detcnnioe  water  rights 
In  a  runnitif^  stream,  where  there  is  nncontra- 
dicted  evidPQce  tending  to  show  a  prior  occn- 
paiicy  by  the  plaintiff,  and  the  evidence  as  to 
adverse  user  by  the  defendant  is  conflicting,  a 
iudgment  for  plaintiff  will  not  be  disturbed. 

Department  1.  Appeal  from  superior  court, 
Tuolumne  coxmty;  G.  W.  Nicol,  Judge. 

Action  by  William  Grant  and  others  against 
Margaret  I.  McPherson  and  others  to  deter* 
mine  water  rights  in  a  running  stream.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

F.  W.  Street  and  J,  F.  Rooney,  for  appel- 
lants. P.  D.  Nicol  and  B.  A.  Rogers,  for  r»- 
spondents. 


GAROtTlTE,  J.  Tbis  la  an  action  brought 
to  det^mlne  that  plaintiffs  are  entitled  to 
have  100  inches  of  water  flow  to  the  hend  of 
their  ditdi  In  Sandy  gulch,  and  to  have  it 
det^tnlned  that  they  are  ^titled  to  divert 
that  quantity  of  water  tar  the  purposes  stated 
in  the  complaint  Defendants  deny  th:iT 
plaintiffs  are  entitled  to  the  relief  sought,  and 
base  their  denial  upon  the  ground  that  de- 
fendants are  the  owners  of  the  first  right  to 
the  waters  of  Sandy  gulch,  and  this  because 
their  grantors  first  appropriated  the  wat^ 
and,  secondly,  that,  assuming  plalntlflte  to 
have  acquired  the  first  right  by  prior  appro- 
priation, stlU  they  bare  lost  that  right,  and  the 
defendants  have  secured  the  same  by  adverse 
user.  A  jury  was  Impaneled  to  advise  the 
court  as  to  the  facts,  and  133  special  Issnes 
were  submitted  to  them  for  their  considera- 
lion.  The  court  adopted  the  findings  of  the 
Jury  upon  these  special  Issues  as  Its  findings 
of  fact,  and  rendered  Judgment  thereon.  A.p- 
peUants  made  a  motion  for  a  new  trial,  which 
was  denied,  and  thereupon  took  the  present 
appeal  to  this  court  from  the  ordo"  denying 
such  motion.  It  is  not  insisted  by  appeUants 
that  the  judgment  is  not  in  line  with  the 
findings  of  fact,  but  It  Is  Insisted  that  the  find- 
ings have  not  sufficient  support  in  the  evi- 
dence, and  the  important  matters  raised  by 
this  appeal  are  exclusively  queatlona  of  fact. 

"Hie  prindpal  question  dlsdosed  by  ihe  rec- 
ord is,  did  .ilahatlffs  or  defendants  obtain  title 
to  the  waters  of  Sandy  gulch  by  actual  appro- 
priation? And  the  determination  of  that  ques- 
tion rests  upon  the  parol  evidence  of  a  great 
number  of  witnesses  as  to  the  acts  of  the 
grantors  of  these  respective  parties  at  least 
40  years  ago,  and  the  conditions  surrounding 
this  water  way  at  that  time.  The  parties 
to  this  litigation  not  only  rely  upon  acta  of 
aK)roprIatlon  for  their  respective  tltlra  oc- 
curring so  many  years  in  the  past,  but  the 
inception  of  these  titles  is  laid  at  about  the 
Same  time.  Under  such  circumstances  most 
naturally  a  confilct  of  testlmtmy  arose  as 
to  the  fact  of  the  first  appropriation.  A  mtt>^ 
of  evidence  was  placed  before  the  court  and 
Jury  upon  this  question,  and  upon  such  evi- 
dence the  court  and  the  Jury  found  tn  favor 
of  plaintiffs;  and  upon  a  careful  reading  of 
the  record  we  cannot  say  that  there  la  no 
substantial  and  podtlve  conflict  upon  tbis  dls* 
puted  question  of  fact  It  would  serve  no 
good  purpose  to  take  up  the  testimony  of  the 
TOrions  witnesses,  and  analyse  it  In  detail, 
with  the  object  of  indicating  specifically  this 
conflict  Appellants  base  their  rights  upon 
actual  appropriations  made  by  several  dif- 
ferent parties,  but  rely  prindpaUy  upon  ap- 
propriation by  the  Bacons.  The  respondents 
rest  upon  an  appnqfflatlon  made  by  one 
Morehouse,  and,  even  conceding  that  the  tes- 
timony prepondoates  In  tewr  of  appeUants* 
claims,  stiU  a  first  approiHiation  Is  shown  to 
"have  been  made  by  Morehotise  by  the  posi- 
tive testimony  of  one  Jdta  Onrtln,  whose 
credibility  is  not  attat^d  bi'Vny:  way.  And 
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bis  evidence  Is  mffldent  to  snppwt  a  flndlng 
of  fact  In  this  regaxA.  WbUe  a  plaintiff  Is 
reanlred  to  estabUsta  hlB  case  hf  a  prepon- 
derance of  crtdenee,  a  invpondannce  of 
evidence  does  not  necesnrlly  mean  a  pre- 
pondmmce  of  tbe  numba  of  wltneases;  and 
Qpcm  a  question  of  the  AsMcter  here  present- 
ed this  court  cannot  say  that  the  evidence 
of  two  witnesses,  or  of  three  wltnesseK 
must,  as  to  certain  fiiets,  orerthrow  the  eri* 
dence  of  one  witness  testifying  to  a  oontrary 
state  of  facta.  Appellants  concede  that  Uie 
evidence  of  the  witness  Cnrtln  snppwts  the 
finding  of  the  court,  but  Insist  ttiat  bla  op- 
portunities tor  obeervfttltm  at  the  time  were 
limited,  and  that  at  most  he  was  but  a  pass- 
ing observer  of  imimpartint  erents  to  him. 
and  that  his  tbne  and  attention  In  those 
days  were  directed  to  more  sttning  scenes, 
and  his  mind  resting  upon  more  Important 
things.  HiIs  may  all  be  true,  and  ttese 
things  would  se«tt  to  be  arguments  of  weight 
btfinre  a  jvey  or  a  court  seeking  to  arrive  at 
the  tmtli,  but  we  hold  tiiem  of  little  mo- 
mmt  here.  His  evidence  was  anfflclent  to 
estaNUh  a  prima  fade  case,  and,  even  though 
the  weight  of  evidence  was  to  the  oonlrary, 
the  finding  of  fact  would  not  be  disturbed. 
ZMk  V.  Uadden,  86  CaL  213;  Kile  v.  Tubbs, 
38  CaL  882;  Jamatt  v.  Cooper,  59  GaL  706; 
Ward  V.  Waterman,  86  CaL  8M,  84  Fsc  980. 
Ihe  witness  was  not  impeached  In  any  of 
ike  ways  irovided  by  statute.  Such  Im- 
peachment was  not  attempted.  Evidently 
his  testimony  was  believed  by  the  jory  and 
by  the  oourl;  and  under  the  drcumstances 
bare  presented  we  are  not  at  Uberty'to  cast 
ft  aside.  A  wan  of  adjudlcatioas  to  this 
^ect  has  been  raised  up  by  this  court,  whldi 
we  have  no  desire  to  pass  over  or  batter 
dcrwn,  for  the  wisdom  of  the  rule  declared 
'.n  those  adjudications  cannot  be  gainsaid. 
There  is  evidence  In  the  record  other  than 
Cnrtln's  testimony  tpn^ing  to  support  plaln- 
dffs*  claims,  but  It  la  not  necessary  to  call 
especial  attention  to  It 

Have  appdlants  acaulred  tlUe  to  this  water 
by  advise  user?  The  verdict  of  the  Jury  and 
the  findings  of  fact  made  1^  the  court  de* 
"Jare  that  they  foiled  to  secure  title  In  tliat 
way,  and  all  that  we  have  heret<tfore  said 
upon  the  question  of  a  substantial  conflict  In 
the  evidence  may  be  considered  as  again  said 
ipon  this  branch  of  the  case.  Experience 
has  demonstrated  that  the  <ttily  safe  rule,  and 
therefore  the  only  wise  rule,  to  follow  where 
a  subatanUal  conflict  In  the  evidence  Is  dis- 
closed by  the  record,  is  the  one  which  this 
court  has  so  long  and  so  steadfastly  ad- 
hored  to.  llie  evid«ice  is  clearly  conflicting 
upon  the  question  of  adverse  user  for  the 
statutory  period,  and  we  cannot  dlatorb  the 
fludlDgs  of  the  court  in  that  regard. 

We  do  not  think  the  other  sources  of 
title  relied  upon  by  appellants  are  sufficient- 
ly meritorious  to  defeat  respraidenta*  claims. 
Neitfaw  do  we  dlscwn  any  errors  of  law  upon 
the  part  of  .tbe  court  occurring  during  the 
T.S7P.nal3--55 


progrets  ot  1M  trial  tluit  dtaiahd  a  rovcMal 
of  tbe  order.  For  tbe  fOr^mg  reasons  tbe 
order  denying  ttie  moUoa  ft>r  a  new  trial  Is 
ofBrmed. 

We  concur:  HABBI80M,  J.;  TAN 
VLEBT,  J. 


iH  Ofti.  m 

McLAITOHLra  T.  HcLAUGHUN  at  ah  (No. 
16,248^) 

(Supreme  Court  of  CalUomla.    Sept.  24, 1804.) 

Mdtcu.  BsirsriT  Absooutiok— CHA:«as  orBsNB- 
-pioiAnT— KxQiTiasiiSMTB  ov  BT-Xii.V8— Wajvsx. 

1.  Where  tiie  by-lnws  of  a  mntnal  benefit 
ftMociati<m  provide  that,  to  change  the  bene- 
ficiary in  a  policy,  the  policy  abatl  be  BDrrend«-- 
ed,  the  beneficiary  named  In  the  poUcy  la  en- 
titled to  the  money,  thoufrh  the  Insored,  who 
married  after  takios  out  the  policy,  ittt«idad  to 
make  his  wife  tbe  beneficiaiy,  and  a  few  days 
before  his  death  handed  the  policy  to  Us  broth- 
er, wbo  promised  to  have  the  wife  made  the 
beneficnaiT,  but  failed  to  do  so. 

2.  A  mutaal  benefit  association  cannot,  aft- 
er  a  policy  liolder's  death,  waive  the  require- 
ments of  the  by-lavs  as  to  the  mode  of  chan- 
ging the  beneficiary  In  the  p<Aoy. 

Commlasloners'  decision.  In  bank.  Ap- 
peal from  superior  court,  dty  and  coun^ 
of  San  Francisco;  A.  A.  Sanderson,  Judge. 

Action  by  Hettie  McLaughlin  against  Lottie 
McXjLUgblin  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Heversed. 

Marcus  BoeeDtbal,  f er  appdlanta.  Jones 
&  (yDonndl,  for  revpondent. 

BELCHBR,  O.  Jn  July,  M88,  Alexander 
McLaughlin  became  a  member  of  MlsidM 
Gonndl  of  tbe  Order  of  Gbosen  Friends,  a 
corporation  (Wganlzed  and  existing  under  the 
laws  of  the  state  of  Indiana,  and  received  a 
rtil^-fund  certificate^  stating  that  he  had  be- 
come a  member  of  the  order,  "and  entitled  to 
all  the  rights  and  privileges  of  membership, 
and  a  bra^t  ot  not  exceeding  two  thousand 
dollars  from  the  relief  fund  of  said  order, 
which  sum  shall  In  case  of  death  be  paid  to 
the  nephews  and  nieces,  John,  Rob^  J^onle^ 
and  Lottie  McLaughlin,  children  of  Armor 
McLaughlin,  In  the  manner  and  subject  to 
the  conditions  set  forth  In  the  laws  governing 
sold  relief  fund  and  In  the  ^plication  tor 
membership."  Afterwards  Mlsedon  Council 
was  dissolved,  and  he  became  a  member  of 
Home  Council  of  the  same  order,  and  contln- 
oed  to  be  a  member  thereof,  In  good  stand- 
ing, until  he  died,  on  March  28,  1890.  On 
February  18.  1890,  he  and  the  plaintiff  lnt«^ 
married,  and  thereafter  were  husband  and 
wife  up  to  the  time  of  bis  death.  In  August 
1890.  tbe  plaintiff  commenced  this  action 
against  the  four  beneficiaries  named  intbere- 
Uef-fund  certificate,  their  father.  Armor 
McLaughlin,  and  the  Supreme  and  H?me 
Councils  of  tbe  Order  of  Chosen  Friends, 
alleging  In  her  complaint  facts  which  It  was 
dalmed  entitled  hw  to  tbe  t2XM»  to  bs 
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Ifald  on  the  deatii  of  her  husband  Before 
the  trial  of  the  action  all  the  parties 
thereto  entered  Into  a  written  stipnlatlon 
whereby  the  said  connclls  disclaimed  any 
and  all  Interest  or  right  In  or  to  the 
$2,000  In  controTersy,  and  whereby  It  was 
agreed  that  the  said  sum  of  money  should  be 
deposited  in  a  certain  savings  bank,  In  the 
names  of  the  atb^eys  of  the  parties,  In  trust 
for  the  person  or  persons  who  should  be 
found  entitled  thereto  by  the  final  judgment 
to  be  rendered  in  the  action;  and,  In  pur- 
suance ot  this  stipulation,  the  money  was 
deposited  as  agreed,  and  the  action  was  then 
dismissed  as  to  the  defendant  councils.  After 
trial  the  court  found  the  facts  to  be  sub- 
stantially as  alleged  In  the  complaint,  and, 
as  conclusions  of  law,  that  the  plaintiff  was 
entitled  to  the  said  money.  Judgment  was 
accordingly  entered  In  her  favor,  from  which 
and  from  an  order  denying  a  new  trial  the 
defendants  the  McLaughlins  appeal. 

Appellants  contend  that  the  decision  was 
not  justilled  by  the  evidence,  and  was  against 
law,  and  also  that  several  errors  of  law  were 
committed  by  the  court  In  Its  rulings  npon 
the  admission  of  evidence. 

The  constitution  and  laws  of  the  order  con- 
tain the  following  provisions: 

"Sec.  111.  There  shall  be  connected  with 
this  order  a  relief  fund,  from  which  each 
beneficiary  member,  the  person  or  persons 
designated  by  said  member  related  to  or 
dependent  npon  him  or  her,  or  the  legal  rep- 
resentatives of  such  person  or  persons, 
shall  be  entitled,  under  the  prescribed  reg^ 
Illations  and  conditions,  to  draw  a  sum  not 
exceeding  the  amount  named  In  hla  or  her 
oertificate,  as  hereinafter  specified.  During 
his  or  her  life  each  member  shall  have  full 
control  of  his  or  her  interest  In  this  fund," 
etc 

"Sec.  162.  Each  member  shall  enter 
upon  his  application  the  name  or  names  of 
the  person  or  persons  related  to  him  or  her 
to  whom  he  or  she  desires  the  benefit  to  be 
paid  In  case  of  death,  subject,  however,  to 
such  future  disposal  of  the  benefit  as  the 
member  may  thereafter  direct,  not  In  con- 
flict with  section  111.  and  the  same  shall  be 
entered  in  the  relief-fund  certlflcate  accord- 
ing to  such  direction." 

"Sec.  172.  A  member  In  good  standing 
may  at  any  time  surrender  his  or  her  re- 
lief-fund certificate,  and  a  new  certificate 
shall  then  be  Issued,  payable  to  auth  person 
or  persons  related  to  or  dependent  upon  him 
or  her  as  the  member  may  direct,  upon  pa;^ 
ment  of  the  certificate  fee  (71)." 

To  establish  the  plaintiffs  right  to  the 
money  as  against  the  beneficiaries  named  in 
the  certlflcate,  evidence  was  Introduced  on 
her  behalf  showing  the  f<^owtng  Acts:  C. 
L.  Stone  was  the  secretary  of  Mission  Coun- 
cil when  Alexander  McLaugblin  became  a 
member  thereof,  and  continued  to  be  Its 
secretary  until  It  ceased  to  exist,  and  as  such 
secretary  be  Issued  to  McLaughlin  his  relief- 


fund  certlflcate.  They  were  intimate  friends, 
and  in  1888  both  became  members  of 
Home  Council  at  the  same  time.  Mcl.augh- 
Un  never  attended  any  of  the  meetings  of 
either  council  after  his  initiation.  Stone 
was  never  secretary  of  the  new  council,  but 
he  paid  all  of  McLaughlin's  dues,  and  from 
time  to  time  furnished  him  with  receipts 
therefor,  signed  by  Its  secretary,  who  was  a 
Mrs.  Carroll.  About  a  week  after  plaintiff 
and  Mcl.aughlln  were  married,  he  gave  her 
his  certificate,  and  she  put  It  away,  and 
thei'eafter  retained  possession  of  It  until 
after  hts  death.  At  the  time  of  handing  the 
certificate  to  her,  he  told  her  he  was  going 
out  that  day  to  see  Mr.  Stone,  and  have  it 
changed  to  her  name.  He  returned  in  the 
evening,  and  told  her  he  had  not  been  able 
to  find  Mr.  Stone.  On  March  7th  he  saw 
Stone,  and  told  him  he  dertred  to  have  the 
certlflcate  changed,  and  made  payable  to  his 
wUe,  and  thereupon  they  agreed  to  meet  at 
the  next  regular  meeting  of  the  Home  Coun- 
cil, to  be  held  on  March  11th,  and  have  the 
change  made.  Stone  then  told  him  that  It 
would  be  necessary  to  write  out  an  applica- 
tion to  the  secretary  and  to  surrender  the 
certificate.  He  told  his  wife  of  the  appoint- 
ment made  with  Stone,  and  together  they 
went  to  the  meeting  agreed  upon,  but  Stone 
was  not  there,  and  nothing  was  done.  Three 
days  later  he  was  taken  sick  with  pnen- 
monla,  from  which  sickness  he  never  recov- 
ered. On  March  23d  plaintiff  sent  word  to 
Armor  McLaughlin,  telling  him  of  her  bUB> 
band's  condition.  Armor  called  that  even- 
ing, and,  flnding  his  brother  very  sick,  ad* 
vised  him  to  transfer  all  his  property  to  his 
wife.  Alexander  then  asked  Armor  to  have 
the  certificate  changed  and  made  payable  to 
his  wife,  and  asked  her  to  get  the  certlfl- 
cate, which  she  did.  Armor  read  it  over, 
and  thea  handed  It  back,  saying,  **I  will 
attend  to  It  to-morrow."  As  Armor  was 
leaving  the  house  that  evening,  he  said  to 
one  Webster,  a  brother-in-law  of  the  plain- 
tlff,  that  be  would  go  the  first  thing  the  next 
morning  and  have  the  certificate  changed, 
and  that,  In  case  he  could  not  get  It  changed, 
or  bis  brother  should  die,  be  would  draw 
the  money  in  the  children's  names,  and  turn 
it  over  to  the  plaintiff.  Armor  called  again 
the  next  day,  and  In  hts  presence  Alexander 
then  transferred  to  his  wife  all  his  property, 
consisting  of  a  tot  in  Seattle  and  ¥2,500^ 
money  on  deposit  in  a  bank,  and  during  that 
day  Armor  stated  to  said  Webster  that  he 
had  sent  one  Hansen  with  $25  to  see  the 
secretary  and  have  It  all  straightened  out; 
and  In  the  afternoon  of  the  same  day  Alex- 
ander called  Webster  to  his  bedside,  and 
asked  him  if  everything  had  been  stral^t- 
ened,  end  mentioned  the  certificate,  and 
Webster,  relying  on  what  Armor  had  told 
blm,  said  It  had;  and  he  said  it  was  all 
rigJit  Plaintiff  first  learned  that  she  had 
not  been  snbstitated  as  beneficiary  about  a 
month  after  her  husband's  d»^  Meantiine 

Digitized  by  VjOOglC 


CaL) 


Mclaughlin  v.  McLAUGHUif. 


867 


plaintiff  had  frequently  asked  Armor  about 
the  certificate,  but  he  gaTe  no  definite  an- 
swer, and  said  he  did  not  know  nnythlnff 
about  the  laws  of  the  society,  but,  any  way, 
she  would  not  hear  anything  for  60  or  90 
days. 

It  Is  nrged  on  behalf  of  respondent  that 
the  laws  of  mutual  benefit  associations,  pro- 
viding how  a  change  of  beneficiaries  may  be 
made,  are  for  the  protection  and  benefit  of 
the  association  alone,  and  diat  when  in  this 
case  the  councils  entered  into  the  stipulation 
above  referred  to,  and  thereby  disclaimed 
any  right  to  the  money  In  controversy,  they 
In  effect  waived,  as  they  might  do,  a  com- 
pliance with  their  laws  by  McLaughlin,  and 
faence  that  appellants  cannot  Invoke  them 
for  their  benefit  It  Is  further  n^ed  that 
Since  McLaughlin  expressed  a  desire  to  have 
the  certificate  changed  by  substituting  re- 
spondent as  beneficiary  therein,  and  took 
the  steps  Indicated  to  accomplish  that  end, 
it  should  be  regarded,  under  the  rule  that 
equity  will  consider  that  done  which  ought 
to  be  done,  as  In  fact  changed,  so  as  to  entitle 
respondent  to  the  money.  We  do  ncrt  re- 
gard the  stipulation  as  In  any  way  material 
to  a  determination  of  the  case.  It  shows 
only  that  the  councils  made  no  claim  to  the 
money,  and  were  willing  to  pay  it  Into  court, 
and  let  It  go  to  the  party  or  parties  who 
might  be  adjudged  entitled  to  It.  It  Is  true 
that  during  his  life  McLaughlin  had  full  con- 
trol over  his  interest  In  the  fund,  and  had 
a  right  at  any  time  to  have  hte  certificate 
changed  by  substitnting  a  new  beneficiary; 
and,  while  he  lived,  the  beneficiaries  named 
In  the  certificate  had  no  vested  Interest  In 
the  money  to  be  paid  on  his  death;  but, 
when  he  died,  the  right  to  the  money  did 
rest  either  In  the  respondent  or  appellants, 
and  the  councils  had  thereafter  no  power,  by 
stipulation  or  otherwise,  to  change  or  affect 
that  right.  The  question,  then,  is,  did  the  ex- 
pressed desire  of  McLaughlin  to  have  the 
respondent  substituted  as  beneficiary,  and 
the  steps  taken  to  that  end,  have  the  effect 
to  make  the  change,  when  the  certificate  was 
not  surrendered,  but  remained  all  the  time  In 
respondent's  possession,  and  no  application 
was  made  to  the  secretary  or  other  officer 
to  have  It  changed?  This  Is  the  first  time 
that  a  question  of  this  character  has  ever 
been  presented  to  this  court  for  decision, 
but  there  hs^e  been  numerous  decisions  In 
other  states  directly  bearing  upon  It  The 
general  and  prevailing  rule,  as  shown  by 
these  decisions.  Is  that  wlK'n  the  laws  of  a 
benefit  society  prescribe  a  mode  of  changing 
the  beneficiary,  the  mode  prescribed  must 
be  followed,  and  no  change  can  be  made  In 
any  other  manner.  See  Nlbl.  Mut  Ben,  Soc. 
S  221  et  seq.,  and  cases  cited;  also,  Bac.  Ben. 
Boc.  8  307,  and  cases  cited.  In  Wendt  v. 
Legion  of  Honor,  72  Iowa,  682,  34  N.  W.  470, 
It  was  held  that,  as  the  provisions  of  the 
constltnaon  pertaining  to  the  subject  were  a 
part  of  the  contract  oC  Insnnnoe,  the  ln< 


snred  could  not  make  any  change  of  bene- 
ficiaries, except  by  compliance  therewith, 
and  also  that  expressed  Intentions  and  oral 
declarations  can  have  no  effect  to  change 
beneficiaries;  and  In  that  case,  as  In  this, 
It  was  claimed  that,  as  the  order  was  willing 
to  pay  the  money  Into  court  to  be  disposed 
of  as  should  be  directed  by  the  final  Judg* 
ment  It  had  waived  a  compliance  with  Its 
laws.  The  court  said:  "But  it  is  said  this 
Is  &  matter  to  which  the  defendant  can  only 
object  We  think  differently.  While  the 
heirs,  during  the  life  of  the  assured,  had  no 
right  In  the  policy,  their  Interest  being  noth- 
ing more  than  In  expectancy,  upon  his  death 
they  acquired  rights  which  cannot  be  cut  off 
except  in  the  manner  prescribed  by  the  con- 
tract If  that  was  not  done,  the  defendant 
could  not  even  by  positive  consent  after 
their  rights  bad  attached,  by  act  w  word 
do  anything  to  defeat  these  rtghts.  It  is 
controlled  by  the  contract  as  It  was  at  the 
death  of  the  assured."  In  Supreme  Conclave 
V.  Gappella,  41  Fed.  1,  the  general  rule  is 
declared  as  follows :  "In  making  such  change 
of  beneficiary,  however,  the  Insured  Is  bound 
to  do  it  In  the  manner  pointed  out  by  the 
policy  and  the  by-laws  of  ihe  association,  and 
any  material  deviation  from  this  cooebb  will 
Invalidate  the  transfer."  It  is  said  In  that 
case,  however,  that  th»  gencaral  rule  la  auth 
Ject  to  three  exceptions:  (1)  If  the  sodelT 
Las  waived  a  strict  compliance  with  Its  owa 
rules,  and,  In  pursuance  of  a  request  of  the 
insured  to  change  his  beneficiary,  has  Issued 
a  new  certificate,  the  original  beneficiary 
will  not  be  heard  to  complain  that  the  course 
indicated  by  the  regulatioqs  was  not  pur* 
sued.  (2)  If  it  be  beyond  the  power  of  the 
Insured  to  comply  literally  with  the  regula- 
tions, a  court  of  equity  will  treat  the  change 
as  having  been  legally  made.  <3)  If  the  In,- 
sured  had  pursued  the  course  pointed  out  by 
the  laws  of  the  association,  and  has  done 
all  in  his  power  to  change  the  beneficiary, 
but  before  the  new  certificate  is  actually 
Issued,  he  dies,  a  court  of  equity  will  treat 
such  certificate  as  having  been  Issued.  The 
same  exceptions  are  recognized  in  some  of 
ihe  other  cases,  but  It  is  evident  that  this 
case  does  not  come  within  either  of  them. 
Here  the  council  did  not  waive  a  compli- 
ance with  its  laws,  and  Issue  a  new  cer- 
tificate, and  It  was  not  beyond  the  power 
of  the  Insured  to  comply  literally  there- 
with. Nor  did  the  Insured  pursue  the  cours^ 
pointed  out  by  the  laws,  and  do  all  In 
his  power  to  have  the  change  made.  He 
might  have  had  the  certificate  surrendered 
as  required,  but  this  was  never  done  or 
attempted  to  be  done,  and  no  application 
to  the  secretary  for  a  change  was  made. 
We  conclude,  therefore,  that  the  case  falls 
within  the  general  rule,  and  that  the  bene> 
ficlartes  named  In  the  certificate  were  enti- 
tled to  the  money,  and  the  court  below 
should  have  so  determined.  We  advise  that 
the  Judgment  and  order  be  revened,  and  the 
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cause  remanded,  with  directions  to  the  court 
below  to  enter  Jndsment  In  favor  aC  the 

appellants. 

We  concur:    SBABLS^O.;  VANCLIEF.a 

PER  CUBIAM.  Vot  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  the 
cause  remanded,  with  dlrectlonB  to  the  court 
below  to  enter  Judgment  In  favor  of  the  a.p- 
pellanti* 


m  Cfti.  1S8 

LANGB  T.  BRAYNABD  et  al.    (No.  18,252.) 

(Sopreme  Court  of  California.    Sept.  21,  1894.) 

Nbw  Fabtibs— How  AFncrsD  bt  Pbbtious  Pro- 
OBBDiKoe  —  Bight  to  Ckom-Sxaiiinb  Wit- 

HBSSBS. 

Where,  in  an  action  to  subject  land  to  a 
Joogment,  a  person  to  wbom  the  land  was  con- 
veyed before  tiie  etmunoicement  of  the  action  is, 
1^  order  of  the  trial  court,  made  a  party  there* 
to,  he  may  demand  that  a  d^osltion  already 
Ujust  be  stricken  out,  and  that  he  be  aUowed 
to  exoM-ezamine  the  wltnesBes  who  have  al* 
ready  teatifled. 

Department  2.  Appeal  from  supericn*  court 
Tdiama  county;  B.  A.  ^dgford,  Judge. 

Action  by  H.  D.  Lange  against  O.  P.  Bray- 
nard  and  othon  to  subject  land  to  the  pay- 
ment of  a  Judgment.  Judgment  was  ren- 
dered for  i^alntiflF,  and  d^endants  appeal. 
BevwKd. 

Cbas.  a  Nagle;  Nagle  ft  Nagle,  P.  B.  Nagle. 
and  W.  Henry  Jones,  for  appellants.  A.  SI. 
McCoy  and  B.  P.  Andrews,  for  respondent 

BB  HATBN,  J.  This  action  vraa  originally 
commenced  by  the  plaintiff  against  ttie  defend- 
ants a  P.  Braynard,  William  Nagte,  and  P.  K. 
Cleghoni,  for  the  purpose  of  mhJecUng  the 
land  described  in  the  complaint  to  the  pay- 
ment of  a  Judgmut  tiieretof  (we  recovered  by 
plaintiff  against  defendant  Br^rnard,  the  com- 
plalnt  alleging  that  said  land  had  bew  con- 
veyed by  said  Braynard  to  ttie  deftodant 
WUUam  Nagle,  and  by  said  Nagle  to  the 
defendant  Oleghom,  and  Ibat  aald  convey- 
ances -wen  both  made  without  consideration, 
and  for  Oe  purpose  of  delaying  and  defraud- 
ing ttu  plaintiff  and  other  creditors  of  the 
defendant  Braynard.  The  defnidants  Wil- 
liam Nagje  and  degbom  filed  an  answer, 
denying  the  material  allegations  of  the  com- 
plaint and  thereaftw,  on  Hay  4,  1891,  and 
before  tbo  commencement  of  tbe  trial  of 
the  action,  tiie  d^wsltion  of  defendant  Bray- 
nard was  taken  by  the  plaintiff,  the  de- 
fendants Clegbwn  and  William  Nagle  being 
r^nesmted  at  the  taldnff  of  such  deposition 
by  their  attorney  in  the  action,  P.  B.  Nagle. 
The  action  was  commenced  in  April,  1881, 
and  it  appears  that  iffltn'  thereto  the  de- 
fendant Cl^hom  conveyed  the  land  to 
controversy  to  the  said  P,  B.  Nagle,  but 
said  deed  was  not  recorded  until  August  17, 
1881.  Upon  the  trial,  which  was  comr 


menced  In  Decembtf,  1801,  after  ttie  said 
deposition  of  Braynard  had  been  read  in 
evidence,  and  the  testimony  of  other  wit- 
nesses glYox,  and  the  plaintiff  had  rested  his 
case,  and  some  testimony  had  been  offered 
In  behalf  of  defendants,  the  court  made 
an  order  directing  that  the  said  P.  B.  Nagle 
be  made  a  party  defendant,  which  was  ac- 
cordingly done.  It  is  shown  by  the  bill  of 
exceptions  that  upon  the  ^nnving  of  this 
order  the  said  P.  B.  Nagle  "then  and  there 
objected  to  being  made  a  pasty  defendant 
and  objected  to  said  order,  unless  he  had  the 
prlvllese  of  examining  the  witnesses  Intro- 
duced on  behalf  of  the  plaintiff  and  those 
already  Introduced  upon  behalf  <tf  the  other 
defendants,  and  of  cross-examlniog  said 
witnesses,  and  ea(^  and  every  one  of  tbera; 
and  objected  and  requested  and  moved  th« 
court  that  so  far  as  he  was  concerned,  and 
against  him,  that  the  evidence  of  said  plaintiff 
and  his  witnesses  be  not  considered  against 
him  without  his  right  to  cross-examine  the 
same,  and  moved  the  same  be  stricken  out  as 
to  him;  and  on  the  further  ground  he  objected 
to  all  the  evidence  and  depositions  heretofore 
introduced  as  against  him,  on  the  ground  that 
the  privilege  of  cross-examining  and  object- 
ing to  their  evidence  had  not  been  accorded 
him,  and  as  against  him  the  same  la  and 
was  Irr^vant  Immat^lal,  and  incompe- 
tent" These  objections  and  motions  were 
denied,  and  to  so  dotog  the  court  stated 
"that  the  same  obJectlcMi  and  rulings  and 
exceptions  on  the  iwrt  of  the  other  defraid- 
ants  may  be  considered  as  taken  by  P.  B. 
Nagle."  The  idaintlff  recovered  a  Judg- 
ment to  accOTdance  with  the  prayer  of  the 
complaint  from  which,  and  the  order  deny- 
ing their  motion  for  a  new  trial,  the  defend- 
ants appeal. 

The  defendants  contend  that  the  evidoice 
was  Insuffident  to  Justify  the  flndlngs,  and 
complain  of  many  of  the  rulings  made  dmv 
tug  the  course  of  the  trial,  but  we  only  deem 
It  necessary  to  notice  the  questton  preaoited 
by  the  rultog  of  the  court  to  retostog  to 
strike  out  the  deposition  of  Braynard,  and 
to  refusing  to  allow  the  furthw  crooo- 
examlnatioa  of  the  other  witnesses  whose 
teatlmooy  was  given  before  the  detoidaat 
P.  B.  Nagle  was  made  a  party  to  the  actioo. 
This  ruling  was  erroneous,  and.  as  the  evl- 
doice  to  which  it  related  la  material,  tba 
Judgntent  and  wder  appealed  from  must 
be  reversed.  Although  the  defoidant  P.  B. 
Nagle  derived  his  title  to  the  land  in  cm- 
trovosy  from  the  oOtee  defendants,  yet 
such  title  having  been  acqolred  prior  to  the 
commenconent  of  the  action,  he  would  not 
have  been  affected  hr  the  Judgmoit  therdn 
without  being  made  a  party  thereto.  Brady 
T.  Bm^ke.  90  Gah  6,  27  Pac.  52;  Gampb^  t. 
Hall,  Ifl  N.  T.  BTC.  "Xo  make  one  a  pxtry 
to  an  action  he  must  be  one  who  has  ac- 
quired an  intent  in  the  subject-matts  of 
the  action  dther  by  inheritance,  snccesslott, 
m  porchase  from  a  partgr  to  the  action  aubee- 
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qnent  to  its  IjisUtutlon.  A  prlrlty  antedating 
the  action  does  not  work  tin  estoppel.  Ver- 
dicts, iudgments.  dqioBltioiM  In  a  former 
cause,  and  the  former  testimony  of  deceased 
witness ee,  are  conaidered  as  reetlng  on  the 
same  principle."  Bryan  r.  Malloy.  90  N.  C. 
OOa  In  the  case  of  a  party  brought  In  by 
yraj  of  substitution,— as,  for  instance,  the 
executor  of  a  deceased  party,  or  the  >iir- 
chfUBer  of  the  intwest  of  a  party  with  notice 
of  the  pendency  of  an  action  against  his 
grantor.-HBuch  sobstltated  par^  takes  the 
case  as  be  finds  it,  and  Is  bound  by  the  prior 
proceedings  to  tbe  same  extent  as  was  his 
predecessor,  and  this  la  so  because  socta  snb- 
■tltuted  party  la  In  privity  ^th  his  pred- 
ecessor. Tbna,  the  rnle  Is  stated  in  2  Barb. 
Gh.  Fr.  p.  79;  "It  Is  also  bUd  dom  that 
In  cases  of  alioiatlon  pmdoitB  Uto  &e 
alienee  Is  bonnd  by  tbe  proceedings  la  the 
snit  after  aUenatlon  and  befim  the  alienee 
beeame  a  party  to  it;  and  d^rndttons  of  a 
witoeea.  taken  after  the  alienatioo.  and  be- 
fore tbe  alienee  became  a  party,  may  be 
need  by  flie  other  partlee  against  tibe  alienee 
as  they  might  have  been  used  against  the 
parly  mider  whom  he  claims."  Bat  here 
the  tide  of  defendant  P.  B.  Nae^  was  not 
acquired  pendente  Ute,  but  before  tbe  com- 
mencement of  tbe  aetlon,  and  when  he  be- 
came a  party  tbe  aetlfla  ^ns,  as  to  Um,  a 
new  action  (Borat  ▼.  Bosyd.  8  Sandf.  Gb.  SOU. 
and  he  conld  not  be  compelled  to  accept 
depositions  taken  or  testimony  glTOt  In  the 
case  before  he  waa  made  a  party.  In  the 
case  of  Jenkins  t.  ^bee.  1  Bdw.  Ch.  377, 
it  was  bdd  Uiat  a  penm  made  a  party  to 
a  suit  after  testimony  taken  cannot  be  affect- 
ed by  aoch  looftf;  and  to  tbe  same  elTect 
are  ae  caseg  of  Hutchinson  t.  Beed»  Hoff . 
Gb.  816,  and  Pratt  t.  Barker.  1  Blm.  1.  In 
Wood  T.  8wm,  sa.  N.  X.  81,  the  case  had 
been  reCerred  to  a  ref wee,  and  vitnesses 
examined,  when  the  oomplalnt  was  amended 
adding  new  parties  defendant;  and,  upon 
such  amMtdmcnt  bring  made,  the  trial  court 
entered  an  <M-der  to  tbe  effect  that  the  case 
should  "remain,  continne.  and  be  tried  be- 
fore tihe  referee  *  *  *  as  tlHni^  all 
partlee  now  to  tbe  record  had  thus  been 
from  the  beginning  of  the  action,"  *tbe 
added  defendants,  however,  to  bave  the 
prlTtlege  of  cross-examining  the  witnesses 
theretofore  examined."  This  order  was  re- 
versed by  tiie  court  of  appeals,  tbe  cowt 
saying:  "It  la  conceded  1^  appellants' 
ooonsel  that  the  court  had  the  power,  under 
seeHfln  4B8  of  Hie  Oode,  to  tolng  la  tiie  ap- 
pdlant  and  tba  otber  perwma  as  parties 
defendant  to  the  action;  bot  even  If  it 
conld  do  Qiat,  it  conld  not  compel  tbem  to 
accept  tbe  referee  who  had  been  appointed, 
and  to  accept  the  evidence  which  bad  been 
raken.  even  with  tbe  right  of  cross-euuntna- 
tlon  which  was  secured  to  tbem.  •  •  • 
The  appelant  bad  the  rigbt  to  have  tbe 
cause  tried  hy  the  eoort  wtthont  a  Jury,  and 
be  at  least  bad  tbe  right  to  be  beard  as  to 


the  appointment  of  a  referee,  and  he  had 
the  right  to  be  present  when  the  witnesses 
were  sworn  and  examined."  The  principle 
thus  declared  ia  controlling  here.  A  party 
can  no  more  be  compelled  to  accept  a  deposi- 
tion taken  in  an  action  to  which  be  was 
neither  party  nor  priry,  than  to  accept  a 
referee  under  the  circumstances  appearing 
in  the  case  Just  cited.  Nor  is  the  case  at 
all  changed  by  the  fact  that  the  deed  to 
Nagle  waa  not  recorded  at  the  time  of  the 
commencement  of  tbe  action,  or  when  the 
deposition  of  Br^nard  was  taken;  nor  by 
the  further  fact  that  Nagle  was  the  attorney 
for  tbe  other  defendants  when  such  d^>ost- 
tlon  was  given,  and  when  the  evidence  of 
the  other  wltoesses  was  admitted,  and  that 
as  such  attorney  be  eross^amlned  such 
witnesses  for  his  clients.  Conceding  all 
these  matters,  tbe  fact  Btin  remains  that 
the  d^M^tion  was  taken  in  an  action  to 
which  P.  B.  Nagle  waa  not  a  party,  and 
therefore  was  not  admissible  a^lnst  him, 
and  the  court  ought  to  have  given  him  the 
oppratunity  to  cross>«acamlne  tbe  witnesses 
previously  testifying  at  the  trial.  If  he  de- 
sbed  so  to  do.  Jodgmmt  and  order  re- 
versed. 

We  concur:  HciFABItAND,  J.;  FTTZOBR* 
ALP,  J. 


IMCaLW 
WALSOR  V.  AUSTIN.    (No.  18,249.) 
(Supreme  Court  of  California,   Sept.  17, 18D4.) 
SraoiiL  Laws— Appohethbht  or  OmcBBS. 
Act  Mareh  31,  1891,  8  170,  inbd.  21 
(CoTinty  GoTeroment  Act),  which  i»x>rlde8  that 
in  eoontles  of  the  dghth  dass  only  district  at- 
tomwH  may  appoint  asristanta,  vicriates  Oontt. 
art.  11,  I  6,  wnlcb  directs  that  the  I^slature, 
hy  general  and  uniform  laws,  shall  provide  for 
the  dectioa  or  appointment  of  county  officera, 
and  prescribe  their  daties.    Welsh  t.  Bramlet, 
33  Pac.  66,  98  Cal.  219,  followed. 

Department  2.  Appeal  from  superior  court. 
Fresno  oounty;  M.  K.  Harris,  Judge. 

Action  by  Haj^  Walser  against  B.  n. 
Austin.  Judgment  was  r^dered  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

0.  C.  Merriam,  for  appelant  Sayle  &  Oald- 
well,  for  respondent 

DE  HATEN,  J.  It  was  hdA  In  the  case  of 
Welsh  V.  Bramlet,  98  CaL  219,  83  Pac.  66, 
that  subdiviBlon  21  of  section  170  of  the  comi- 
ty government  act,  approved  March  31.  1S91 
(St  1891,  p.  295),*  contains  local  and  special 
legislation,  and  is  in  conflict  with  section  S  of 
article  11  of  the  constitution  of  the  state, 
which  directs  that  the  legislature,  by  general 
and  uniform  laws,  shall  provide  tor  the  elec- 
tion or  appointment  in  the  several  comities  of 
such  county,  township,  and  municipal  officers 
"as  public  convenience  may  require,  and  shall 
pi-escrlbe  their  duties  and  fix  their  terms  of 

*  Provides  that  In  counties  of  the  dghth  dass 
only  district  attomers  may  Knioolnt  assistants. 
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office."  We  can  add  nottlng  to  tbe  reasonlns 
by  which  that  conclusion  was  reached,  and 
upon  the  authority  of  that  case  tbe  JndgmeDt 
and  order  herein  must  be  affirmed.  Judg- 
ment and  order  affirmed. 

FITZGERALD,  J.  I  concur. 

McFARI<AND,  J.  I  concur  In  the  iu6g- 
raeut  solely  upon  the  authority  of  Welsh  v. 
Bramlet,  98  Cal.  219,  33  Pac.  66,  and  Dough- 
erty T.  Austin.  94  Cal.  GOl,  28  Pac.  834,  and 
20  Pac.  1092,  In  which  cases  I  oould  not  con< 
cur. 


80RENSEN  T.  DORRIS.    <No.  18,839.) 
(Su[»reme  Court  of  California.    Sept  24,  1894.) 
Dismissal  op  Appkau 
An  appeal  will  be  dismissed  where  ap- 
pdlant  fails  to  file  bis  printed  |xi>mts  and  an- 
thorities  within  the  time  prescribed  by  a  rule 
eottrt 

In  bank.  Appeal  tiom  Bupeiior  court* 
Sl^lyon  coonty. 

Action  between  one  ScHrensen  and  one  Dor- 
rlK.  From  the  ]udgm«it,  Dcrrla  appealed, 
and  Sorensen  moves  to  dismiss  tbe  appeal 
Dlsmlesed. 

R.  M.  J.  Soto,  for  appellant  L.  F.  Co- 
burn  and  I.  N,  Parker,  tea-  reepondent 

PER  CURIAM.  The  appellant  herein  hav- 
ing failed  to  file  with  the  clerk  of  this  court 
blB  jHlnted  points  and  authcHitles  on  appeal 
within  the  time  prescribed  by  subdivision  4 
of  rule  2  of  this  court,  respondent's  motion 
to  dismiss  the  appeal  from  the  Judgment  and 
order  must  be  granted.  Appeals  from  Judg- 
ment and  order  dismissed. 


IH  Cal.  198 

KINGS  COUNTY  t.  JOHNSON.  (No.  18,285.) 
(Supreme  Court  of  California.    Sept.  25,  1894.) 

MANDA'MCS— JUR1SDICTIO!T — TaXSS  COLLECTED  BT 

Whoso  Coustt— Patmest  to  Fkopbk  OodktT 

— ISNFOItCKHBNT— CRBAT10!f  OP  KBW  CODNTT. 

1.  Mandamus  will  not  lie  to  compel  the  tax 
collector  of  one  county  to  pay  over  to  the  col- 
lector of  another  county  taxes  belonghig  to  the 
latter  county  which  he  has  unlawfully  collected, 
as  mandamus  cannot  serve  the  purpose  of  an 
actios  for  money  had  and  received. 

2.  Act  March  22,  1893,  providing  for  the 
formation  of  K.  county,  provides  that  the  tax 
collector  of  T.  county  shaU,  on  demand,  furnish 
and  assign  to  the  collector  of  K.  county  a  list 
of  all  the  unpaid  taxes  levied  on  pr<H>erty  within 
K.  county.  Held,  that  mandamus  will  He  to 
compel  the  collector  to  furnish  such  list 

3.  Act  March  22,  1893,  entitled  an  act  to 
"create  tbe  county  of  Kings,"  etc.,  which  pro- 
vides for  the  manner  in  which  the  unpaid  taxes 
which  have  already  been  levied  on  property 
within  its  boundaries  shall  be  collected  by  the 
county,  is  not  unconstitutional  as  embracing 
matter  not  indicated  by  its  title. 

4.  The  provision  for  the  collection  of  the 
taxes  levied  being  a  part  of  tbe  creation  of  tbe 
county,  the  act  is  not  special  legislatiOD,  except 
■o  far  as  the  creation  ot  a  new  coonty  is  inch. 


5.  Const,  art.  6,  I  6,  provides  that  process 
of  the  courts  shall  extend  to  all  parts  of  the 
state,  and  that  "said  conrta  and  judges  shall 

have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, •  •  •  and  habeas  corpus,  on  pietition 
by  or  on  behalf  of  any  person  in  actual  custody 
in  their  respectlTe  counties."  Hefrf,  tiie  ^mae 
"in  their  respective  counties*  Umits  tbe  pow« 
of  the  court  merely  in  regard  to  tbe  writ  of 
habeas  corpus,  and  uierefore  mandamns  may  ex- 
tend beyond  the  county. 

CommlsslonerB*  decision.  Department  2. 
Appeal  from  superior  court.  Kings  county; 
Justin  Jacobs,  Judge. 

Petition  by  Kings  county  for  a  writ  of 
mandamus  against  J.  Sub.  Johnson.  From 
a  Judgm^t  granting  the  writ,  defendant  ap- 
peals.  Uodlfled  and  affirmed. 

Bradley  k  Famaworth,  for  appeUant  M. 
L.  SbOTt,  for  respondent; 

TEMPLE,  a  Tbto  te  an  appeal  tram  a 
Judgment  awarding  a  paremp^«T  writ  vt 
mandate,  entered  upon  an  order  orermllng 
a  demurrer  to  the  petltkm;  the  detoidant 
declining  to  answw.  The  petition  aiunn 
that  defendant  was  and  1b  tax  coUectar  of 
Tuhire  county,  tbe  affiant  belns  tax  oiAlcctar 
of  Kings  county.  That  Kings  ootuity  mw 
created  March  22.  1893.  That  the  flfteenth 
section  of  the  act  creating  the  coumty  reads 
as  foUows:  "Sec.  U.  It  shaU  be  the  dnty 
of  tbe  tax  collecttv  M  tbe  oounty  of  TDlare 
upon  the  demand  of  the  tax-collector  of  tte 
counts  of  Kings  to  fumlsb,  assign  and 
transfer  to  the  tax-collector  of  tbo  county  itf 
Kings  a  complete  list  of  aU  unpaid  taxes 
assessed  and  levied  during  tbe  year  diAtecn 
hundred  and  ninety-two,  on  property  wltbln 
the  boundaries  of  tbe  county  of  Kings.  Tba 
tax-collector  of  Qie  county  of  Tulare  ahaU 
file  a  duf^icate  list  ot  such  unpaid  taxes  a» 
seased  within  tbe  bonndaAes  of  ibe  cooniy 
of  Kings  with  the  county  auditor  of  Tulare 
county.  Tbe  tax-collector  <a  the  county  ct 
Kings  shall  glre  to  tbo  tax-eoUect<x-  of  tbe 
county  of  Tulare  a  receipt  tar  said  Ust  of 
said  unpaid  taxes,  and  sludl  file  a  duplicate 
Ust  wltb  the  auditor  of  the  county  of  Kings, 
and  thereupon  aU  such  unpaid  taxea  shall 
become  payable  to  the  tax-collector  of  tbe 
comity  of  Kings,  and  be  la  hereby  author- 
ized to  collect  and  receipt  for  the  same." 
June  20,  18811,  altant,  as  tax  oc^ectw  ct 
Kings  county,  dedianded  from  defendant 
that  as  tax  collector  of  Tulare  he  furnish, 
assign,  and  transfer  to  said  affiant  a  com- 
plete list  of  the  unpaid  taxes  assessed  and 
levied  during  the  year  18B2  on  property 
within  tbe  boundaries  of  tbe  oounty  itf 
Kings.  That  defendant  utterly  refused  so 
to  do,  but,  on  the  contrary,  proceeded  to  col- 
lect such  unpaid  taxes  to  the  amount  of 
11,800,  which  he  now  holds  In  bis  possession, 
and  reuses  to  d^ver  to  tbe  tax  collector  of 
the  coimty  of  Kings.  Wherefore  petitioner 
demands  a  writ  of  mandate  commanding 
said  defmdaat  to  furnish  such  list.  An 
altenukte  writ  was  Issued,  commanding  de- 
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fdndant  u  tax  collector  of  .Tulare  covntr.  to 
fnmlsli  each  Ust,  and  to  ddlvw  to  affiant, 
tax  collector  of  Kings  county,  all  taxes  col- 
lected bjr  said  tax  collector  wltbln  tbc  bound- 
aries of  Kings  county  since  the  formation 
of  snch  comil7f  or  show  cause,  etc.  On  the 
return  day  defendant  demurred  to  the  peti- 
tion on  two  gronnds:  (L)  It  appeared  that 
the  court  had  no  Jurisdiction  to  Issne  the 
wrtt;  (2)  insufflcimcy  of  facts.  The  6b- 
mnrrer  was  ovwruled,  and  defaidant  de- 
dined  to  answer,  fnierenpon  Judgment  was 
entered  awarding  a  peremptory  mandate  In 
the  terms  of  fbe  alternate  writ 

I  know  of  no  warrant  tar  ttaA  pwthm  of 
the  mandate  which  oKumiuidB  defendant  to 
pay  to  the  tax  effector  of  Kli^  county 
moneys  which  defendant  has  collected  from 
the  taxpayers  ot  Kings  county.  The  act  of 
the  legislature  contains  no  authmity  tm  the 
part  of  the  tax  w^ector  of  Kings  county  to 
demand  or  rec^TO  such  money.  It  does  not 
authorize  the  tax  collector  of  the  county  of 
Tulare  to  o^lect  any  taxes  tor  the  county  of 
Kings.  In  taet,  by  Implication  It  prohibits 
any  ooUectlonB  on  his  part  In  the  county  of 
Kings  after  the  demand  provided  for  has 
been  made  by  the  tax  odlector  of  Kings 
county.  Nw  do  I  see  any  right  which  the 
county  ot  Kings  can  assert  to  taxes  collect- 
ed the  tax  collector  of  Tulare  prior  to  the 
demand.  The  lien  of  the  taxes  toe  the  year 
1882  had  already  atta^ed,  and,  nnleas  the 
Islature  saw  fit  to  ivorlde  otherwise,  such 
taxes  due  upon  property  situated  In  that  por- 
tion of  the  forma  county  of  Tulare  which 
was  set  off  to  the  new  county  was  ooUectibls 
by  the  tax  collector  of  Tulare.  The  <(mly 
jffOTMtm  made  in  regard  to  the  matter  Is 
that  upon  demand  the  unpaid  taxes  In  that 
portion  set  off  to  the  new  county  shall  be 
transferred  to  the  new  county,  and  may  be 
effected  by  the  tax  collector  of  Kings. 
There  is  no  language  which  would  seem  to 
imply  that  any  taxes  ctdlected  prior  to  the 
demand,  and  since  the  creation  of  the  new 
county,  ahall  belong  to  the  new  conn^.  On 
tbe  contrary,  the  law  requires  the  tax  col- 
lector of  Tulare  to  pay  over  each  month  all 
taxes  collected  by  him.  and  I  do  not  see  what 
deCanse  defendant  could  make  to  an  action 
on  the  part  of  Tulare  to  compel  him  to  pay 
Into  the  treasury  all  taxes  collected  prior  to 
such  demand.  But  mandamus  cannot  serve 
the  purpose  of  an  action  for  money  had  and 
recedved.  It  can  only  compel  the  perform- 
ance of  a  duty  enjoined  by  law.  I^e  act 
Imposes  no  duty  upon  the  tax  collector  of 
Tulare  to  the  county  of  Kings,  or  In  which 
that  county  is  Interested,  ncept  his  duty  to 
furnish  the  list  of  unpaid  taxes.  He  has, 
by  his  wrongful  act,  come  into  the  possession 
of  money  which  belongs  to  Kings  county. 
At  least  either  such  Is  the  case,  or  his  collec- 
tion is  void,  and  the  taxpayers  still  owe  the 
tax.  He  can  probably  be  made  to  pay  It  to 
the  county  of  Kings.  But  It  Is  not  due  to 
the  tax  collector  of  the  county  of  Kings,  nor 


.can  Uie  payment  compelled  by  man- 
damus. But  I  think  the  tax  collectw  of 
Tulare  may  be  compelled  by  mandamus  to 
famish  the  list  provided  fw.  Here  the  act 
imposes  a  plabi  duty.  In  regard  to  which 
the  officer  bad  no  discretion. 

It  Is  contended,  ImwevCT,  that  section  iS  Is 
unconstitutional,  because  the  subject-matter 
of  the  section  Is  not  expressed  hi  the  title  of 
the  act,  and  because  it  Is  special  l^slation. 
I  do  not  thbdc  rtther  6bf  eetim  can  be  siutaln- 
ed.  It  is  admitted  ttiat  tiie  l^rUdatnre  has 
the  power  to  provide  ibr  the  organisation  of 
new  counties;  that  this  act,  so  f!ar  as  It  cr^ 
ates  the  new  county,  is  valid.  Of  course,  to 
do  this  It  must-or  at  least  may— provide  In 
detail  £or  Its  orga^satkm  and  its  working 
machinery.  As  Its  tenltory  must  be  taken 
from  other  connties,  such  law  ootdd  naturally 
provide  for  a  divisUm  of  the  putdic  propoty, 
if  it  must  be  divided,  and  for  the  poymedt  of 
Indebtedness.  It  vrould  evidently  be  proper 
for  sudi  law  to  provide  for  the  cfAIection  of 
the  taxes  which  would  become  due  on  prop- 
erty  In  the  new  county.  The  lien  of  the  taxes 
might  attach,  as  here,  before  tbe  new  oounty 
would  be  organized,  but  the  tax,  in  ^ole  or 
In  part,  be  collected  afterwards.  I  see  no  con- 
stitutional objection  to  a  provision  in  re- 
gard to  the  collection  of  these  taxes,  and  as 
to  whom  they  shall  belong.  It  would  seem 
emlnentiy  proper  that  such  provision  should 
be  made.  If  entitied  to  critidse  the  act  tm- 
der  consideration  In  this  respect,  I  should  snj' 
it  is  defective  to  that  it  la  not  sufficiently 
qpedflc,  and  does  not  go  far  enough.  Now, 
all  these  matters,  and  many  others  which 
would  naturally  be  regulated  In  such  an  act, 
are  included  In  the  subject  expressed  In  the 
title  of  the  act  Kx  parte  liddell,  93  Cal.  63U. 
29  Pac.  251.  The  tIHe  of  the  act  Is,  "An  act 
to  create  the  county  of  Kings,  to  define  the 
boundaries  thereof,  and  to  provide  for  Its 
organization  and  election  of  officers,  and  to 
classify  said  comity."  All  the  matters  stated 
in  the  tttie  constitute  but  one  subject,  to  wit 
the  creation  of  the  coimty  of  Kings;  and 
section  15  la  a  natural  and  logical  part  of  that 
subject  This  being  so,  It  Is  not  special  legis- 
lation, except  as  the  creation  of  a  new  county 
Is  special  le^slation. 

I  have  so  far  not  noticed  the  proposition 
that  the  court  had  no  Jurisdiction  to  issue  the 
writ.  It  Is  argued  that  the  writ  cannot  be 
Issued  to  run  out  of  the  county,  or  to  be  exe- 
cuted out  of  the  county.  The  claim  Is  found- 
ed upon  a  construction  of  section  5,  art  C,  of 
the  state  constitution.  That  portion  of  the 
section  which  is  material  here  reads  as  fol- 
lows: "They  shall  be  always  open  (legal  holi- 
days and  non  judicial  days  excepted),  and 
their  process  shall  extend  to  all  parts  of  the 
state;  provided,  that  all  actltms  for  the  recov- 
ery of  the  possession  of,  quieting  the  title  to, 
or  for  the  enforcement  of  Ham  upon  real  es- 
tate, shall  be  commenced  In  the  county  In 
which  the  real  estate,  or  any  iiart  thereof  af- 
fected by  such  action  or  actions^  sltuataL 
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Said  courts  and  their  Judges  shall  Bare  power 
to  iBBoe  writs  of  mandamus,  cdrtloraii,  pro- 
hlbltion,  quo  warranto  and  habeas  corpus,  on 
petltlxm  by  or  on  behalf  at  any  person  In  ac- 
tual custody  In  their  respectlTe  counties.  In- 
junction and  writs  of  problUtlon  may  be  Is- 
sued and  EO'red  on  legal  boUdays  and  non- 
Judldol  days."  It  ts  said  that  there  should 
be  a  OHnina  after  the  word  "custody,"  and 
that  the  phrase  "In  thdr  respective  oounties" 
limits  the  power  of  the  comrt  as  to  all  the 
writs  mentioned.  It  Is  somewhat  strange  if 
the  convention  provided  first  that  the  process 
of  these  courts  shall  extend  throogfaout  the 
stat^  and  immediately  add  that  certain  im- 
portant processes  shall  be  Issued  only  In  their 
respective  counties,  meaning  thereby  that 
they  shall  not  extend  throughout  the  state. 
And  how  inapt  the  language  to  accomplish 
the  supposed  purpose.  Why  should  the  con- 
stitution prohibit  the  courts  from  issuing  their 
writs  anywhere  else  than  In  th^  respective 
counties?  All  writs,  whether  estending 
throughout  the  state  or  not,  would  be  issued 
th^e.  The  phrase  Is  exactly  adapted  to  ex- 
press a  limitation  to  the  Jurisdiction  of  the 
court  in  matters  of  habeas  corpus  to  the  coun- 
ty in  which  a  person  is  held  in  actual  custody, 
and  we  find  precisely  the  same  phrase  was 
used  twice  in  the  forma:  constitution  for  tho 
same  purpose.  And,  If  the  section  Is  to  be 
construed  as  Is  contended  by  appellnnt,  It  will 
apply  quite  differently  to  matters  of  habeas 
corpus  from  what  has  always  been  under- 
stood and  practiced.  One  might  be  In  San 
Francisco,  and  yet  hold  a  child  In  custody  la 
Kings  county.  Which  court  would  have  Juris- 
aictioo,— San  Francisco  or  Kings?  As  the  law 
has  always  been  understood,  the  court  in  the 
county  of  Kings  would  have  Jurisdiction  and 
could  ^tend  its  writ  to  San  Francisco  or  else- 
where to  reach  the  responsible  party.  I  think 
the  order  or  Judgment  should  be  modified  so 
as  to  confine  its  operation  to  the  duty  pre- 
scribed In  the  statute,  to  wit,  to  require  tho 
appellant  to  furnish,  assign,  and  transfer  the 
tax  list  described  In  the  complaint,  and  that, 
as  modified.  It  should  be  affirmed. 

We  concur:  BELCHER,  C;  VANCLTEF,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  or  judgment 
Is  modified  so  as  to  confine  its  operation  to  the 
duty  prescribed  In  the  statute,  to  wit,  to  re- 
quire the  appellant  to  famish,  assign,  and 
transfer  the  tax  list  described  In  the  com- 
plaint, and  that,  as  modified,  it  is  affirmed. 
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KELLY  T.  BRADBURY.    (No.  15.554.) 

(Supreme  Court  of  CaIi£<HiUa.    Sept  2^;  1894.) 

KSTBRSAI.  oir  Appbal. 

Where,  on  appeal  on  the  groDud  of  in- 
sufficiency of  the  evidence,  the  respondent  not 
only  fails  to  file  a  brief,  bat  also  to  areue  the 
case  wally,  the  judgment  wiQ  be  reversed. 


Dqtartment  2.  Appeal  from  superior  comi; 
city  and  counly  of  San  Francisco;  A.  A. 
Sanderson,  Judge. 

Action  by  Thomas  Kelly  against  William 
B.  Bradbury.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.  Rerersed. 

Grordon  &  Young,  for  appellant  Chaa.  A. 
Low,  for  respondent 

FEB  OtJBIAM.  It  appeen  from  the  rec- 
ord that  the  Tcrdlct  of  the  Jury  is  assailed 
by  the  apeciflcatiima  on  the  ground  of  the 
insnffld^icgr  of  the  evidence  to  support  It 
Thoe  is  no  Met  ou  file  by  req^dent  nor 
was  the  case  orally  argued  in  his  behalf. 
It  thraefore  follows,  on  the  authority  of 
Bicfater  T.  Irrigation  Go.  (GaL)  86  Pac  Mh 
and  Davis  v.  Hart  (Cal.)  37  Pac  488,  that 
the  Judgment  and  ordw  anwaled  from 
should  be  reversed.  So  ordered. 


4  C>1.  TTnrw.  M 

TODD  T.  MART.N.   (No.  18307.) 
^hipreme  Court  of  California.  Sept  17.  IS&L) 

ACTIOir  AGAINST   ADMIKISTRATOH  —  BBBVICBS  A9 

NoBsa— BviDBircB— UsFSKDAs**!  CoHrarsxcT 

AS  WllVBSS. 

L  A  verdict  rendered  on  oonflictlag  evi- 
drace  will  not  be  dieturbed. 

2.  Evidence  showiog  that  services  were  ren- 
dered by  one  as  nurse  to  deceased  Is  niffiefeat 
to  charge  die  estate  therefor,  without  proof  of 
an  express  request  by  deceased. 

3.  Where  plaintiff,  after  the  death  of  de- 
ceased, Continued  in  his  former  work  of  tak- 
ing care  of  the  latter's  staUes  and  atock 

out  any  aothority  trvm  the  administratrix,  aoch 
services  form  a  charge  of  necessity  on  the  es- 
tate. 

4.  Expenses  incurred  by  the  widow  before 
she  was  appointed  administratrix,  and  not  ap- 
parently fOT  the  ben^t  of  the  estate,  are  not 
chargeable  against  it. 

5.  Code  Civ.  Proc.  8  1890,  disqualifies  par- 
ties or  aBSignors  of  parties  to  an  action  against 
an  executor  or  administrator,  or  persons  in 
whose  behalf  such  action  U  prosecuted  on  a 
claim  against  the  estate  of  the  deceased,  fmm 
testlfTing  as  to  facts  occurring  before  the  death 
of  the  deceased.  Btid,  that  the  disqualification 
aptdiee  only  to  those  parties  who  ass^  claims 
aKiilD8t  the  estate. 

6.  Code  Gv.  Proc.  }  20^,  provides  that  the 
party  produdng  a  witness  riuill  not  bnneadi  Us 
credit  evtdenoe  of  had  diaracter.  out  snay 
contradict  him  by  other  evideaoe,  and  show 
former  Inconsistent  statements.  Bad,  that  the 

Elaintiff  in  an  action  against  an  administratrix, 
aving  called  her  to  testify  in  his  behalf,  is  not 
necesaerily  bound  by  ho*  answer. 

7.  In  an  aotioaagaiost  an  administratrix  for 
services  as  nurse  to  deceased,  one  who  served  in 
the  same  capacity  alternately  witii  pliUntia  may 
testify  as  to  the  nature  and  amount  of  the  strr* 
lees. 

Commissioners'  decision.  Department  2. 
Appeal  from  sujyerlM-  court,  Trinity  county; 
T.  B.  Jones,  Judge. 

Action  by  E.  N.  Todd  against  Isabell  J. 
Martin,  administratrix  of  the  estate  of  John 
Martin,  deceased,  to  recover  for  services  as 
nurse  to  the  deceased  ti*  his  last  illness,  and 
for  other  services.  Judgment  tor  plaintlfl; 
and  defendant  ai^eala.  Affirmed. 
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'Walter  B.  Uofwtb.  for  appellant  Jamea 
W.  BarUet^  for  respondent 

HAYXES,  OL  The  defendant  appeals  from 
the  judgment  entered  against  her  upon  the 
judgment  roU  and  a  bill  of  ezcoptloua  setting 
out  the  evidence.  A  demurrer  to  the  com- 
plaint was  overruled.  No  point  Is  made 
thereon  In  appell&nt'a  brief,  and,  aa  the  com' 
plaint  states  a  cause  of  action,  the  other  ob- 
jections raised  need  not  be  noticed.  The 
claim  consisted  of  several  Items,  aggregating 
<S76.66,  and  stated  several  credits,  leaving 
an  alleged  balance  due  plaintiff  of  $368.16, 
and  was  allowed  by  the  administratrix,  upon 
presentatioa,  for  the  sum  of  $S7.0S.  The 
jury  returned  a  verdict  for  9301.16,  iq)on 
which  Judgment  was  entered  for  plaintiff. 
Appellant  reserved  a  large  number  of  ex- 
ceptions to  evidence,  and  also  specifies  par- 
ticulars wherein  the  verdict  Is  not  justified 
by  the  evidence.  The  sufficiency  of  tbe  eri- 
dence  will  be  first  conMdaed. 

1.  Tbe  first  item  In  plaintiff's  claim  Is  for 
the  smn  of  $03,  alleged  to  have  been  given 
by  the  plaintiff  to  John  Martin  in  May,  1891. 
to  be  placed  In  bis  safe  for  safe-keeping. 
Tbere  was  evidence  from  which  the  Jury 
would  be  Justified  in  finding  the  dellvo^  ot 
the  money  to  Martin,  and  that  It  was  put 
In  tbe  safe.  There  was  also  evidence  tend- 
ing to  prov«  tliat  on  February  6,  1892.  tbe 
mon^  had  not  been  returned  to  plaintiff. 
When  delivered  to  Martin,  the  money  was 
la  a  purse,  according  to  tbe  testimony  of  Mr. 
Bverbart,  and  was  counted  by  Martin;  and 
that  <ni  Febmary  6, 1892,  be,  Everhart,  heard 
Ifr.  Uartla  say  to  plaintiff  that  be  was  gobif 
bdow,  to  be  gone  some  time,  and  asked 
Todd  "vrtiether  he  wanted  his  purse,  to  which 
Todd  replied  that  he  did  not  Mr.  Martin 
died  Joly  30,  1802.  On  August  17tb,  Mr. 
S^t(;  the  public  administrator,  took  charge 
of  the  estate,  and  opened  the  safe,  but  did 
not  find  aay  purse  containing  mwey;  that 
he  tavnd  an  omp^  leath^  bag,  whitib  was 
neither  maAed  nor  tagged.  John  Hewston, 
who  had  been  In  Martin's  employ  tar  about 
IS  years,  testified  that  ho  knew  of  Martin's 
custom  with  reference  to  keeping  money  and 
packages  la  bis  safe  for  oth^irs;  that  he 
had  frequently  kept  moaey  for  blm;  but 
that  It  was  his  Invariable  custom  to  tag  ot 
lab^  all  mon^,  packages,  or  purses  belong 
ing  to  others  with  fhelr  names  jxpou  them. 
A  period  of  nearly  werm  m<siths  elapsed  after 
tbe  conversation  In  relation  to  tbe  purse, 
testlfled  to  by  ETobart,  before  the  death  ot 
Martin,  during  whlcb  tbe  plaintiff  had  al- 
mest  dally  opportunities  of  rec^vlng  back 
bis  parte,  On  tbe  other  hand,  plaintiff, 
during  an  the  time  after  tbe  deposit,  was  in 
the  emplc^  of  Martin  at  a  salary  of  ISO 
per  month,  and  It  does  not  appear  that  at 
any  time  he  was  In  need  of  money  beyond 
that  which  ha  received  for  bis  labor.  What- 
ever may  be  our  opinion  as  to  the  weight  of 
«rldeiiC4  we  tbiok  the  erldenoo  was  such  as 


to  require  Its  submission  to  the  Jnry,  and 
that  this  court  should  not  disturb  Itie  Terdlct 

thereon. 

2.  As  to  the  amount  of  credits  defendant 
was  entitled  to  on  plaintiff's  account  for 
services,  the  testimony  was  conflicting  to 
such  an  extent  that  we  are  not  permitted  to 
say  that  upon  that  point  tbe  rerdlct  Is  not 
justified  by  the  evidence. 

S.  It  la  contended  that  tbere  Is  no  evldmee 
tending  to  establish  the  fact  that  plaintiff 
rendered  "fifteen  days*  sarvlce,  or  any  num- 
her  of  dayt^  services,  to  Jt^n  Martin,  as 
nurse,  at  his  request"  Inasmach  as  defend- 
ant admitted  that  plaintiff  did  serve  as  a. 
nurse  for  John  Martin  for  five  days  during: 
his  last  Illness,  we  Infer  that  counsel  for 
appelant  bases  tbe  alleged  Insufficiency  of 
the  evidence  upon  the  absence  of  direct  evi- 
dence of  a  request  by  John  Martin.  We- 
think  the  evidence  was  sufficient  In  both  par- 
ticulars. It  Is  not  necessary  that  there- 
should  be  direct  evidence  of  an  express  re- 
quest The  fact  that  he  was  called  from  hie 
regular  employment  at  the  livery  stable,  and 
devoted  bis  time  to  the  care  of  Mr.  Martin, 
with  his  knowledge  and  that  of  his  wife 
and  the  attending  physician,  is  sufficient  to 
show  a  request  Or,  if  Mr.  Martin  bad  been 
unconsdoua,  the  request  of  the  wife  or  the 
physician  would  have  beeu  deemed  his  re- 
quest 

4.  One  item  In  pUJntlff's  daim  Is  for  sev- 
enteen days'  services  at  the  stable,  from 
August  1st  to  the  17th,  which  was  after  the 
death  ot  Mr.  Martin.  It  Is  objected  that 
these  services  were  not  shown  to  have  t>een 
rendered  "at  the  request  of  Mrs.  Martin,  as 
administratrix  of  tbe  deceased."  Tbe  facta 
were  that  prior  to  bis  death,  the  deceased 
conducted  a  livery  stable,  and  plaintiff  was 
employed  therein  for  a  year  or  more  at 
a  compeosatlon  of  $50  per  month.  From 
the  time  <tf  Martin's  death  until  August 
17th,  there  was  no  administrator  or  other 
person  legally  authorized  to  take  charge  of 
the  estate,  or  to  employ  any  one  In  any  ser- 
vice connected  therewith.  It  could  not  have 
been  the  duty  of  tbe  plaintiff,  in  view  of  his 
past  employment  hy  iSr.  Martin  In  that 
service,  to  bave  ceased  to  care  for  the  prop- 
erty, or  permit  the  horses  to  die  of  hunger 
or  thirst  Services  of  this  character  so  ren- 
dtfed  prior  to  the  apxmlntment  ct  an  admln- 
tetrator  most  be  deemed  to  have  been  in- 
duded  In  the  term  of  service  contracted  for 
by  the  deceased,  and  to  form  a  proper  charge 
against  the  estate;  or.  If  It  cannot  be  placed 
upon  that  ground,  it  Is,  while  not  a  debt 
eithor  of  the  Intestate  or  the  administrator, 
a  charge  thrown  upon  the  assets  by  necessl^, 
but  for  which  the  administratrix  subse- 
quently appointed  would  not  be  vcnoaaUy 
Uable.  It  is  analogous  to  a  claim  for  fu- 
neral expenses  paid  by  a  person  other  than 
the  administrator  or  execntor,  wfaldt,  at 
common  law.  are  a  charge  against  the  estate, 
though  not  strictly  a  debt  due  flrom  the  d» 
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cedant  In  P&tterson  t.  Patterson,  SQ  N.  Y. 
574,  tbe  defendant  in  an  action  upon  an  obli- 
gation made  to  the  deceased,  but  payable  to 
tilie  executor,  was  permitted  to  set  off  the 
funeral  expenses  of  the  deceased  paid  by  tbe 
defondant  In  Hapgood  v.  Houghton,  10 
Pick.  154,  it  was  held  that  the  law  raises  a 
promise  on  the  part  of  the  executor  or  ad- 
mioistrator  to  pay  for  the  funeral  expenses 
as  far  as  he  has  assets,  and  that  If  ho  have 
no  assets  he  should  plead  that  fact  in  bar, 
and  that  If  he  has,  the  Judgment  must  be 
against  them  In  his  hands.  Humanity,  as 
well  aa  the  Interests  of  the  estate,  required 
that  the  stock  be  cared  for,  and  no  one  could 
more  appropriately  assume  that  duly  than 
one  who  bad  been  employed  by  the  decedent 
in  his  lifetime  to  perform  tbe  same  service; 
and  as  to  the  value  of  the  services,  that  com- 
pensation which  had  been  paid  plaintiff  by 
the  decedent  will  be  deemed  reasonable;  and 
as  to  services  rendered  after  the  death  of 
Mr.  Biartln,  plaintiff  is  a  competent  wit- 
ness. 

The  item  In  plaintiff's  claim  for  the  sum  of 
$5  of  plaintiff's  money,  expended  In  mak- 
ing a  trip  to  Redding  and  return  at  the  re- 
quest of  Mrs.  Martin,  August  6,  1892,  for 
the  purpose  of  bringing  Henry  Martin  to 
Weaverville,  is  not  a  charge  for  which  the 
estate  is  liable.  Mrs.  Martin  was  not  then 
administratrix,  nor  does  tbe  service  appear 
to  have  been  for  the  benefit  of  the  estate, 
and  no  evidence  should  have  been  received 
in  regard  thereto.  It  is  clear,  however,  that 
this  Item  was  disallowed  by  the  jury.  Tills 
item  was  for  $5.  There  was  another  item 
of  $2  t<x  "cash  paid  Lewis  Moore,  in  change." 
The  least  of  the  remaining  four  Items  was 
$28.33.  No  evidence  was  given  as  to  the  $2 
Item.  The  verdict  was  tor  $361.16,  while 
the  amount  claimed  was  $368.16,  the  differ- 
ence being  the  amount  of  this  and  the  $2 
item  above  named.  The  error  did  nol^  there- 
fore, prejudice  the  defendant 

Plaintiff  called  the  defendant  as  a  witness, 
and  asked  her  to  give  the  dates  and  items 
of  the  cash  payments  made  to  the  plaintiff 
between  the  Ist  day  of  June,  1891,  and  the 
15th  of  August,  1892.  Counsel  for  defend- 
ant objected,  on  the  ground  of  Incompetency, 
under  subdivision  3  of  section  1880,  Code 
Civ.  Proc,,  and  the  objection  was  overruled. 
Defendant  thereupon,  as  such  witness  for 
the  plaintiff,  was  permitted,  over  the  objec- 
tion of  defendant,  to  testify  from  the  books 
of  the  deceased  to  the  several  items  of  pay- 
ments referred  to  In  the  question.  Section 
1880,  Code  Civ.  Proc.  provides:  "The  fol- 
lowing persons  cannot  be  witnesses:  3.  Par- 
ties or  assignors  of  parties  to  an  action  or 
proceeding,  or  persons  In  whose  behalf  an 
action  or  proceeding  Is  prosecuted,  against 
on  executor  or  administrator  upon  a  claim, 
or  demand  agfUnst  the  estate  of  a  deceased 
person,  as  to  any  matter  of  fact  occurring 
befwe  the  death  of  such  deceased  perscm." 
This  section  has  been  several  times  oonsld'  ' 


ered  by  the  court,  but  never  imder  predsely 
the  circumstances  here  existing.  We  think, 
however,  that  In  Chase  v.  Bvoy,  51  CaL  618, 
a  construction  was  given  which  may  fiUrly 
be  held  to  Include  this  case.  There  ihe  ac* 
tion  was  against  the  administratrix  upon  a 
claim  against  the  estate,  the  claim  consisting 
of  a  promissory  note  made  by  the  decedent 
and  two  others,  who  were  aiao  defendants. 
The  administratrix  of  the  deceased  maker 
called  one  of  her  codefendants,  and  proposed 
to  prove  by  him  "what,  If  anything,  had  been 
paid  thereon,  and  how  paid."  court, 
after  saying  that  the  language  of  the  statute. 
If  literally  construed,  might  exclude  all  par- 
ties to  tbe  action,  whether  called  to  testify 
for  or  against  ttie  estate,  but  that  to  give 
It  such  omstructlon  would  defeat  tbe  man- 
ifest purpose  of  the  act,  and  that  tbe  Ian* 
guage  was  capable  of  a  different  construc- 
tion, further  said:  "Parties  to  the  action, 
or  in  whose  behalf  it  is  prosecuted,  are 
not.  alio  wed  to  testify  against  the  estate  In 
a  suit  to  establish  a  demand  against  It.  One 
of  the  parties  to  the  transaction  out  of  which 
the  demand  originated  being  no  longer  In 
esse,  it  was  deemed  unvrlse  to  permit  the 
other  party  to  testify  to  his  version  of  the 
demand  when  called  by  the  plaintiff  In  a 
proceeding  to  establish  the  demand.  The 
statute.  It  Is  tme,  provides  In  general  terms 
that  'the  parties  to  an  action  or  proceeding' 
against  the  estate  shall  not  testify,  bnt  the 
obvious  meaning  of  this  provision  Is  that  a 
party  to  the  action  shall  not  testify  against 
the  executor  or  administrator."  We  think 
it  could  not  have  been  the  Intention  of  the 
legislature  to  render  Incompetent  as  a  wit- 
ness In  such  cases  the  executor  or  adminis- 
trator who  Is  charged  with  the  duty  of  pro- 
tecting the  estate  against  Improper  or  unjust 
demands,  as  in  many  cases  It  would  tie  his 
hands,  and  operate  to  prevent  his  giving 
efficient  protection,  and  compel  him  to  stand 
by  with  lips  sealed,  and  see  the  estate  de- 
spoiled, when,  if  permitted  to  speak,  tbe 
fraudulent  or  unjust  character  of  the  claim 
would  be  exposed  and  defeated.  Nor  do  we 
think  the  language  of  the  Code  Inconsistent 
with  such  construction,  bu^  on  the  contrary, 
that  its  manifest  Intent  and  purpose  require 
It  We  think  it  is  only  parties  who  assert 
claims  against  an  estate  who  are  rendered 
Incompetent  to  testify,  and  that  the  word 
"parties"  does  not  refer  to  the  executor  or 
administrator  who  Is  the  party  defendant 
If,  however,  tbe  executor  or  administrator  Is 
the  assignor  of  the  claim  asserted  by  the 
plaintiff,  or  Is  a  person  for  whose  benefit  It 
Is  prosecuted,  or  himself  asserts  a  claim,  as 
he  may  do,  the  other  language  of  tbe  section 
is  sufficient  either  to  fix  him  as  the  party 
prosecuting  the  claim,  or  as  the  person  for 
whose  benefit  It  is  prosecuted,  and  upon  tiiat 
ground  declare  blm  Incompetent;  but  does 
not  do  so  simply  because  he  Is  the  party 
defendant  In  Blood  v.  Fairbanks.  50  Cal, 
420,  It  Is  tme.  It' Was  said  that  all  parties  to 
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the  action  were  Incompetent  Bat  In  tbat 
case  It  was  not  necessoir  to  decide  that  qnea- 
tton.  Hewitt  had  assigned  to  Blood  his  In- 
terest In  the  contract,  bnt  for  some  reason 
he  was  made  a  party  to  the  action,  though, 
as  he  had  no  Interest,  he  was  merely  a  nom- 
inal part7.  He  was  held  to  be  Incompetent 
as  a  witness,  because  he  woa  a  party.  But 
he  would  have  been  incompet^t  If  he  had 
not  been  a  party,  for  the  reason  that  he  was 
an  assignor  of  the  plaintiff,  and  so  within 
the  express  letter  of  the  statute.  In  the 
case  at  bar  we  see  no  reason  why  the  defend- 
ant was  not  a  competent  witness,  and,  being 
competent,  because  not  within  any  of  the 
grounds  mentioned  In  the  Code  rendering 
her  incompetent,  the  plaintiff  had  the  right 
to  call  her  as  his  witness. 

Plaintiff  was  asked  whether  he  had  a 
conversation  with  Mrs.  Martin,  after  the 
death  of  Mr.  Martin,  relative  to  the  purse 
alleged  to  have  been  placed  in  the  safe.  The 
objection  made  by  defendant  was  properly 
orermled.  The  question  did  not  call  for  the 
conversation,  and  the  conversation  Itself 
might  have  been  of  a  character  to  make  It 
relevant  and  competent  The  conversation, 
as  afterwards  given  by  the  witness,  was  un- 
important; but,  if  it  was  not  competent,  there 
was  no  motion  to  strike  It  out 

The  testimony  of  X  0.  Todd  is  relevant  so 
far  as  It  shows  the  opportunity  his  employ- 
meat  as  nurse  gave  him  of  knowing  of  the 
services  of  the  plaintiff  In  the  same  capacity, 
and  the  character  of  the  services  required 
as  a  nurse  In  that  cose.  The  fact  that  plain- 
tiff came  In  the  evening,  and  assumed  the 
duUes  of  nurse,  and  that  the  witness  found 
him  there  In  the  morning  when  he  returned, 
was  evidence  from  which  the  Jury  could 
properly  infer.  In  the  absence  of  evidence  to 
the  contrary,  that  plaintiff  was  on  duty  all 
night;  and  defendant's  motion  to  strike  out 
the  testimony  of  the  witness  was  properly 
denied. 

As  to  appellant's  contention  that  respond- 
ent having  called  Mrs.  Martin  as  a  witness. 
Is  bound  by  her  answers,  it  is  sufficient  to 
say  that  section  2049,  Code  Civ.  Proc.,*  lays 
down  a  different  rule.  The  Instruction  given 
to  the  jury  upon  this  point  at  defendant's  re- 
quest was  not  accurate,  but  was  evidently 
not  understood,  either  by  the  court  or  Jury, 
to  mean  what  counsel  now  contends  It 
means.  The  court  certainly  did  not  under- 
stand by  the  words,  "the  plaintiff  Is  bound 
by  the  testimony  of  the  defendant  given  by 
her  while  a  witness  on  his  own  behalf," 
more  than  Is  expressed  In  the  section  of  the 
Code  above  cited.  Besides,  this  instruction 
must  be  taken  In  connection  with  others  re- 


'  Code  Civ.  Ppoc.  i  2049,  provides  that  "the 
party  produciDff  a  witness  is  not  allowed  to  im- 
peach ois  credit  by  evidence  of  bad  <diBmcter, 
bnt  he  mur  contradict  htm  by  other  evidence, 
and  may  show  that  he  has  made  at  other  times 
•tatcmeuti  inconsistent  with  hla  present  testi- 
mony." 


.Quested  by  the  defendant,  lo  Uie  effect  tbat 
the  Jury  were  the  excludve  Judges  of  tiie  ffvl- 
dence,  and  that  they  might  "reject  the  most 
positive  testimony  of  a  witness.** 

The  modifications  of  defendant's  requests 
to  instruct  the  Juiy  were  proper,  and  the  In- 
structions refused  were  properly  refused^ 
These  modifications  and  refusals,  so  far  as 
they  represent  any  question  of  importance, 
fall  within  points  already  discussed,  and 
need  not  be  farther  noticed. 

Finding  no  errw  which  requires  a  reversal, 
we  advise  that  the  Judgment  be  affirmed. 

Weconcor:  VANCLIEF.C;  BBLOHER.C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  i^lnlm,  the  Judgment  appealed 
from  Is  affirmed. 


IM  Oal.  101 

AUJSON  RANCH  MIN.  CO.  v.  NEVADA 

COUNTY.  iNo. 
(Supreme  Court  of  CaUfomia.   Sept.  21,  1894.) 

Taxation  —  Board  or  Eooamzation  —  Ikcrbabb 
or  Abbbsshskt— NoTiOB  To  CwiPoiuTa  OmoM. 

1.  A  notice  by  a  eonntj  board  of  eqaalisa- 
tion,  addresaed  to  "D.,  Owner"  of  a  mine,  is  not 
evidence  that  the  property  was  assessed  to  D. 

2.  Where  a  notice  by  a  county  board  of 
eqnaliBatitm  was  to  "I>„  Owner"  of  ,a  aixiB,  it 
may  be  shown  that  h«  was  an  officer  of  a  cor- 
poration owning  the  mlne^  authorized  to  accept 
service  of  the  notice. 

3.  A  notice  by  a  county  board  of  equaliia- 
tton  will  not  be  rendered  inefleetoal  by  reoaoo 
of  any  inaccuracy  on  the  part  of  the  clerk  in 
making  up  the  minutes  of  the  proceedings  of 
the  board. 

4.  It  is  not  iieccBsaiT,  to  aothorftt  a  county 
board  of  eaoalisatimi  to  increase  an  aascsament, 
tliat  a  cMopUiat  or  affidavit  that  the  aaseas- 
ment  Is  too  low  should  be  filed  with  the  board. 

Bqtartment  8.  An^eai  from  supa-ior 
court  Nevada  county;  John  Caldwell,  Judge. 

Certiorari  by  the  Allison  Ranch  Mining 
Company  to  review  the  proceedings  of  the 
board  of  equallxatlon  of  Nevada  county. 
Judgmuit  was  r^idered  for  respondent  and 
petitioner  ajveals.  Affirmed. 

Cbas.  W.  Kltts,  for  appellant   Thoe.  B. 
Ford,  Dfst  Atty.,  for  reqx>nd«it 

DB  HAVEN,  J.  This  proceeding  was 
commenced  In  the  superior  court  of  Nevndit 
county  for  the  purpose  of  obtaining  a  judg- 
ment annulling  an  order  of  the  board  of 
equalization  of  the  county  of  Nevada,  In- 
creo^ng  the  ass^sed  valuation  of  certain 
property  belonging  to  the  petitioner.  The 
petitioner  Is  a  corporation,  and  alleges  In  its 
petition  that  the  sold  board  of  equalization, 
"without  any  notice  to  petitioner,  and  with- 
out taking  any  evidence  or  proofs  whatever, 
arbitrarily  raised  and  increased  the  assess- 
ment upon  its  said  proper^,  as  made  by  the 
assessor,  from  $12,000  to  $25,000."  Upon 
the  filing  of  the  petition  a  writ  of  certiorari 
was  Issued  and  directed  to  the  coun^  ot  Ne- 
vada.  In  Its  return  to  the  writ  tlie  counts 
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filed  an  answer  denying  the  allegations  of 
the  petition,  and  also  caused  to  be  returned 
to  the  court  a  certified  copy  of  all  the  pro- 
ceedings of  the  county  board  of  equalization, 
8o  far  as  related  to  the  matter  of  Increasing 
the  petitioner's  assessment  Upon  the  hear- 
ing the  superlcwr  court  gave  judgment  to  the 
effect  that  the  petitioner  take  nothing  by  the 
action,  and  that  the  petition  be  dismissed. 
The  judgment  Itself  recites  that  "upon  the 
evidence,  arguments,  proofs,  and  premises, 
the  court  finds  as  true  each  and  every  alle- 
gation of'  the  answer,  and  finds  as  untrue 
such  allegations  of  the  petition  as  are  de- 
nied." From  this  judgment  the  petitioner 
appeals,  and  the  case  is  presented  here  upon 
the  petltlcm,  answer,  return,  and  Judgment 
of  the  court,  and  without  any  bill  of  excep- 
tions. 

It  Is  claimed  by  the  petitioner  that  the  fol- 
lowing entries  appearing  in  the  minutes  of 
the  board  of  equalization  show  aflSrmatlvely 
that  the  order  complained  of  was  made  with* 
out  notice  to  the  petltiou«:': 

•^nly  11,  1893.  A.  B.  Davfs,  owna-  of  the 
Allison  Ranch  mine,  In  Grass  Valley  town- 
ship, Is  hereby  cited  to  appear  and  show 
cause  why  the  assessment  on  said  mine 
should  not  be  raised  from  $12,000  to  $25,000. 

"July  17.  1893.  A.  E.  Davis,  own^  of  the 
Allison  Ranch  mine,  heretofore  cited  to  ap- 
pear and  show  cause  why  the  assessment  on 
the  Allison  Ranch  mine  should  not  be  raised 
from  $12,000  to  $25,000,  appeared  before  the 
board  through  C.  TV.  Kitts,  Esq.,  who  being 
duly  swcHTu,  made  a  statement  In  relation  to 
the  said  mine.  The  board  took  the  matter 
under  advisement.  Ordered,  tliat  the  as- 
sessment of  the  Allison  Ranch  Mining  Oom* 
pany,  on  the  Allison  Ranch  min^  In  Grass 
Valley  township,  be  raised  from  $12,000  to 
$25,000." 

It  is  argued  in  behalf  of  the  petitionee  that 
this  recwd  of  the  board  of  equallxatlon 
sliows  that  Its  order  was  based  upon  notice 
given  to  A.  B.  Davis,  and  not  to  the  pet!-- 
tlouCT,  and  presumptively  that  the  property 
was  originally  assessed  to  Davis  as  owner. 
We  cannot  accept  this  view.  The  mere  re- 
citals in  the  minutes  of  the  board  referring 
to  A.  E,  Davis  OS  owner  of  the  AlUson  Ranch 
mice  do  not  determine  the  title  to  the  prop- 
erty. They  do  not  show  that  the  original 
iisscssmont  was  not  made  to  the  conceded 
owner,  the  petitioner  hare,  not  are  these  en- 
tries at  all  Inconsistent  with  the  fact  that  A. 
E.  Davis  was  the  pre^dent,  secretary,  or 
maoatrius  agent  of  the  petitioner;  and.  If  he 
was,  the  notice  served  upon  him  of  the  in- 
tention of  the  board  to  Increase  the  assess- 
ment of  the  Allison  Ranch  mine  was  notice 
to  the  petitioner,  and  such  notice  was  not 
rendered  ineffectual  by  any  want  of  accu- 
racy upon  the  pert  ot  the  dwk  In  malclng  up 
the  minute  entries  In  relation  to  It  It  was 
competent  upon  the  hearing  bef<Mre  the  su- 
perloc  court  to  show  by  evldeiMe  aliunde 
the  minutes  that  A.  B.  Davis  was  the  presi- 


dent, secretary,  or  managing  agent  of  the 
petition^-,  and  that  the  Allison  Ranch  mine 
was  OTlglnally  assessed  to  it;  and  we  will 
presume,  in  support  of  the  judgment  of  the 
superior  court,  that  such  proof  was  made. 
Such  evidence  would  not  contradict  the  rec- 
ord  of  the  board  of  equalization,  and  would 
show  that  it  acted  within  Its  jurisdiction  in 
making  the  order  complained  of.  We  do 
not  think  that  the  board  of  equalization 
should  be  held  to  any  very  strict  rules  In 
the  mattra:  of  keeping  the  minutes  of  its 
proceedings,  and  the  rule  as  to  the  matter  of 
notice  to  be  given  the  property  owner  li 
such  cases  as  this  is  properly  stated  in 
Watarworks  t.  Schottler,  62  Cal.  103,  as  fol- 
lows: "In  our  opinion,  as  Intinmted  In  Pat- 
ten V.  Green,  13  Cal.  330,  such  tribunals  as 
the  boards  of  supervises^  ought  not  to  be 
held  to  any  great  strictness  of  procedure  In 
the  matters  above  discussed  h»«ln;  and  if, 
under  a  rule  or  an  ordv  of  such  boards,  a 
party  has  notice  of  the  Intended  action  of  a 
board  of  supervisors,  sitting  as  a  board  of 
equalization,  in  regard  to  the  assessment  of 
his  proper^,  in  time  to  have  a  full  and  fair 
hearing  during  the  sessions  of  the  board, 
we  will  hold  such  notice  to  be  sufficient  un- 
less it  appears  affirmatively  that  a  full  and 
fair  heating  was  denied  him  by  the  action 
of  the  board." 

It  Is  urged  that  the  order  of  the  board  was 
void  because  not  based  upon  a  oomplaint  or 
affidavit  filed  with  the  board.  There  are 
two  answers  to  this  cont^tion:  First,  the 
petition  does  not  assail  the  jurisdiction  of 
the  board  upon  such  ground,  and  there  is 
nothing  in  this  record  to  show  that  the  ob- 
jection was  raised  in  the  sup«-ior  court 
Second,  und^  section  3673  of  the  Political 
Code,  the  Jurisdiction  of  the  coun^  board 
of  equalization  to  give  notice  of  its  inten- 
tion to  raise  any  Individual  assessment  la  not 
made  to  depend  upon  having  before  It  a 
complaint  or  affidavit  that  such  assessment 
is  too  low,  and  asking  that  the  same  be  In- 
creased. The  Jurisdiction  of  the  board  to 
act  In  the  matter  of  Increasing  an  assess- 
ment Is  complete  after  jiving  to  the  pers(Hi 
assessed  the  notice  prescribed  by  that  sec- 
tion, and  the  board  may  give  such  notloe  on 
Its  own  motion.   Judgment  afflrmed- 


We  concur:  UcFARLAND,  J.; 
GERALD.  J. 


ETTZ- 


IM  Cal.  in 

DAW      NX£;ES  et  8l.    (No.  19.140.) 
(Supreme  Court  of  California.  Sept  13^  18M.) 

F1.T1IENT  OT  MOBTOAGB  TaX— PAROL  AORBEMBST 
BT  MortOAOOR— POBPBITURB  OB  XsTBRBBT. 

A  c(«temp(M'aneou8  parol  promise  by  a 
mortffagor  to  ptj  the  mortgage  tax  does  not 
iDvalidate  the  stipulations  tor  interest,  under 
Const  art  13,  S  6,  providing  that  every  con- 
tract obligating  a  debtor  to  pay  the  tax  npoo 
money  loaned  shall.  In  that  respect  and  as  to 
any  lnt««st  specified  thwdn,  be  Totd,  Garootts 
and  Harrison,  JJ.,  dissenting. 
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In  bant:.  Appeal  from  enpearlor  cottrt,  Los 
Angelea  county;  Walter  Van  Dyke,  Judge. 

Action  by  George  W.  Daw  against  William 
Nilea  and  John  B.  Nlles  to  foreclose  a  mort- 
gage. There  was  a  judgment  for  plaintiff, 
from  which  def^dnnts  appeal.  Affirmed. 

A.  W.  Hutton  and  Minor  &  Woodward,  tor 
appellants.  Albert  U.  Stephens,  for  respond- 
ent. 

BEATTY,  C.  J.  This  Is  an  action  to  fore- 
clwe  a  mortgage  given  to  secure  the  payment 
of  a  promissory  note  for  $10,000.  payable  10 
years  after  date,  with  Interest  at  the  rate 
of  7  per  cent,  per  amitim,  and  containing  a 
stipulation  to  the  effect  that  If  the  Interest  is 
not  punctually  paid  the  principal  and  ac- 
crued Interest  shall  become  immediately  due 
and  payable,  at  the  option  of  the  holder. 
Nearly  foor  years  harlng  elapsed  after  the 
execution  of  the  note,  without  the  payment 
of  any  part  of  the  principal  or  interest,  the 
plaintiff  exercised  his  option  to  treat  the 
whole  amount  as  Immediately  due,  and  sued 
to  foreclose.  The  defendants,  by  way  of  de* 
fensG  to  ttie  action,  allege  that  at  the  time 
of  the  execution  and  delivery  of  the  note  and 
mortgage,  and  aa  a  part  of  the  same  trans- 
action and  contract,  It  was  agreed  between 
the  plaintiff  and  the  makers  of  the  note  and 
mortgage  that  tiiey  (the  morl^gors)  should 
and  would  pay  and  discharge  an  taxes  and 
assessments  which  mi^t  b«  assessed  or 
levied  upon  said  money  or  mortgage,  any- 
thing in  said  promissory  note  or  mortgage, 
or  ^ther  of  them,  to  the  contrary,  notwlth< 
standing.  And  It  Is  further  alleged  that  said 
agreement  was  knowingly  made  and  omit* 
ted  from  said  mortgage  with  the  intent  to 
evade  the  provisions  of  section  6  of  artlde 
13  of  the  state  constitution,  and  on  that 
ground  defendants  deny  that  by  their  failure 
to  pay  the  alleged  Interest  on  said  note  the 
same  became  or  Is  due  or  payable.  In  other 
words,  they  take  the  posltI<m  that,  on  the 
facts  alleged  in  their  answer,  no  Interest  can 
ever  become  due  on  the  note,  and  no  suit 
to  collect  the  principal  can  be  commenced 
short  of  10  years  from  its  date.  This  posi- 
tion Is  ondonbtedly  sustained  by  our  decision 
in  the  recent  case  of  Burbrldge  v.  Lemmert, 
99  Cal.  493,  32  Pae.  310;  but  the  difference 
between  that  case  and  this  is  that  there  the 
agreement  to  pay  the  taxes  on  the  mort- 
gagee's interest  in  the  land  was  in  writing, 
while  here  It  Is  only  claimed  to  have  been  by 
parol;  and  the  question  is  not  as  to  the  snffl- 
ciency  of  the  defense,  as  pleaded,  but  is 
wholly  with  respect  to  the  competency  of 
the  evidence  offered  to  sustain  It. 

At  the  trial,  one  of  the  defendants  and 
Joint  makers  of  the  note  and  mortgage,  hav- 
ing been  called  and  sworn  aa  a  witness  on 
behalf  of  the  defendants,  was  asked  the  fol- 
lowing question:  "Did  yon  and  your  brother, 
John  B.  Nlles,  have  any  agreement  with  the 
plaintiff  with  reference  to  ttw  payment  by 
CaLltop.  »-87  P.— «1 


you  and  your  brother  of  the  ta»9  to  be  as- 
sessed or  levied  upon  the  mortgage  set  forth 
in  the  complaint,  or  the  money  secured  there- 
by?" To  which  the  plaintiff  objected  upon 
the  grounds,  among  others,  that  it  was  in- 
competent, and  that  oral  evidence  was  In- 
admissible for  the  purpose  of  contradicting 
or  varying  the  terms  of  the  note  and  mort- 
gage,  and  that  no  oral  agreement  could  be 
shown,  blndhig  tile  mortgagors  to  pay  the 
taxes  upon  the  mor^ge,  or  upon  the  money 
thereby  secured.  The  attorneys  for  defend- 
ants having  admitted  that  th^  was  no 
agreement  In  writing  respecting  the  payment 
of  said  taxes,  the  court  sustained  plalnttfTs 
objection  to  the  question,  and  also  to  the 
further  and  more  formal  offer  of  the  defend- 
ants to  prove  the  allegations  of  the  answer 
as  above  set  forth.  Thereui>on,  the  cause 
was  submitted  for  decision,  and  the  decree 
of  foreclosure  was  entered,  including  a  di- 
rection to  pay  to  the  plaintiff,  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises, 
the  principal  of  the  note,  with  accrued  Intar* 
est,  counsel  fees,  and  costs.  The  defendants 
appeal  f^om  the  judgment  upon  a  record 
showing  the  facts  as  here  stated,  and  the 
question  to  be  determined  Is  whether  tiie 
superior  coort  erred  In  excluding  evidence 
of  an  otnl  agreement  to  pay  the  taxes  on  the 
debt  or  mortg^.  The  appellants  do  not 
question  the  general  mle  as  to  the  Inadmissi- 
bility of  oral  evidence  to  add  to,  contradict, 
or  vary  a  written  agreement,  but  they  claim 
to  be  within  one  of  the  weU-imdcnfeood  ex- 
ceptions to  the  role. 

Section  ISSe  of  the  Oode  of  OIvQ  Ptocedure 
states  the  rule  and  Its  exceptions  as  follows: 
''When  tile  terms  Of  an  agreement  have  been 
reduced  to  writing  by  the  parties.  It  is  to 
be  eonsld^-ed  as  containing  all  those  terms, 
and  therefore  there  can  be  between  the  par- 
ties and  their  representatives,  or  successors 
In  interest,  no  evidence  of  the  terma  of  the 
agreement  other  than  the  contents  of  the 
writing,  except  In  the  following  cases:  (1) 
Where  a  mistake  or  imperfection  of  the  Tfrlt- 
lug  is  put  In  issue  by  the  pleadings.  (2) 
Where  tiie  validity  ot  the  agreement  la  the 
fact  In  dispute.  But  this  section  doea  not 
exclude  other  evidence  of  the  circumstances 
under  which  the  agreement  was  made  or  to 
which  it  relates,  as  defined  in  section  eighteen 
hundred  and  sixty,  or  to  explain  an  extrinsic 
ambiguity,  or  to  establish  illegality  or  fraud. 
The  term  'agreement'  includes  deeds  and 
wiUa,  as  well  as  contracts  between  parties." 

The  contention  of  □pi>eUants  Is  that  the 
validity  of  th^r  agreement  to  pay  interest 
was  the  fact  In  dispute;  that  the  parol  prom- 
ise which  they  offered  to  prove  would  have 
rendered  said  agreement  void;  and,  th^e- 
fore,  that  thetr  offer  came  within' the  second 
exception  to  the  rule.  This  conclusion  seems 
to  be  inevitable  if  it  be  tme,  as  the  argu- 
ment assumes,  that  the  alleged  parol  prom- 
ise to  pay  the  taxes  would  have  rendered  the 
agreement  to  pay  tat<^^^T^W,^ObgW: 
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tkm  thaeton  Is  nairowed  down  to  tiUsL 
Does  a  parol  ivromlae  by  a  mortgagor  to  par 
tbe  mortgage  tax  laraUdate  the  written 
atipulations  for  Interest  contfUned  In  the 
note  and  mortgage?  This  is  a  very  sertons 
question,  the  dedalon  of  which  is  fraught 
with  the  graTest  consequences,  not  only  to 
the  entire  business  community,  but  more 
espedally  to  those  whose  Interests  or  neces- 
sities oompeL  them  to  become  boETowers  of 
money.  To  hold  that  such  a  parol  pnunlse 
does  Inralldhte  the  wrlttm  agreement  Is  not 
merely  to  punish  actual  transgressions  of  the 
sin)posed  prohibition  oC  the  conslitutlon;  It 
Is  to  set  at  large  erery  written  agreement  by 
which  the  payment  ol  money  Is  or  shall 
hoeafter  be  secured;  It  Is  to  introduce  doubt 
and  uncertainty  where  now  Is  certainty  and 
security;  It  is  to  multiply  litigation,  and  to 
make  possible  Infinitely  more  fraud  than  It 
can  possibly  prerentr-^nd  all  this  for  the 
sake  of  a  more  than  doubtful  advantage  to 
necessitous  borrowers,  for,  since  there  is  no 
limit  Imposed  ^ther  by  the  laws  or  constitu- 
tion of  CalifMnla  to  the  rate  of  Intoest  that 
may  be  exacted  by  the  lenda  of  money.  It 
would  seem  that  any  additional  risk  to  which 
the  bui^ness  of  lending  Is  subjected  can  <mly 
result  In  an  Increase  ot  the  rates  of  intonst. 
But  the  question  before  us  is  one  of  constilnr 
tional  constmctloii.  and .  must  be  decided 
without  reference  to  tike  argnmentaun  ab  in- 
convenlenti,  unless  tiie  pro^slon  in  question 
is  of  doubtful  <x  ambiguous  Impfnt, 

Section  5  ta  article  13  of  the  oonstitutlon 
reads  as  follows:  "Et^  ctmtract  hereaftw 
made,  whidi  a  debtw  is  obligated  to  pay 
any  tax  or  assessment  on  money  loaned,  or 
on  any  mortgage,  deed  of  trust,  or  other  lien, 
shall,  as  to  any  Intraest  «pe<dfled  therein, 
and  as  to  such  tax  or  assessment,  be  null  and 
void."  The  parol  promise  of  the  d^mdants 
In  this  case  does  not  come  within  the  literal 
terms  of  tills  proriidon  of  the  constitutton^ 
nor,  we  think,  within  that  natural  and  un- 
forced construction  at  Ito  terms  tor  which 
th^  contend.  The  language  of  the  sectkm 
is  not  hapi)lly  chosen,  and,  literally  taken, 
luTolres  an  absurdity,  few  it  speaks  of  a  ocm- 
Izact  which  obligates  the  debtor*  and  Is  at 
the  same  time  void.  What  ts  eTldsntiy 
meant,  however.  Is  a  contract  which,  bat  for 
the  Inralldatiiig  eltect  of  this  provision, 
would  obligate  the  debtor  to  pay  the  tax,  and 
this  contract  must  be  a  part  of  the  contract 
to  pay  the  intemt  for  it  Is  the  Interest  spec- 
ified ther^n,  1.  e.  In  the  contract  to  pay  the 
tax,  which  is  atone  Invalidated.  Up<hl  these 
conditions,  it  Is  legally  Impossible  that  a 
parol  promise  to  pay  taxes  should  invalidate 
a  written  promise  to  pay  Intwest,  for  such 
parol  promise  could  never  obligate  the  debt- 
.or.  Oode  Civ.  Proc.  i  1639.  It  could  never 
be  proved  against  him  under  tiie  rule  of  evi- 
dence above  quoted  (Id.  1 18S6K  for  the  rea- 
son therein  stated,— that,  with  the  eiceptions 
enumerated,  there  is  a  otmduslve  presump- 
tion that  the  writing  contaim  «U  the  terms 


of  the  contract  But  we  would  not  be  will- 
ing to  rest  our  dedsloa  on  this  technical  and 
literal  constmcticm.  of  the  dause  In  question, 
ta  upon  ito  evident  conframlty  to  the  whde 
tenor  and  natural  import  of  the  language 
used.  We  ctmcede  that  if,  upon  a  compre- 
hensive view  of  the  seversl  pro^lons  of  the 
oonstitutlon  relating  to  this  subject,  there  is 
disclosed  a  weU-deflned  policy  and  intentioa 
on  the  psrt  of  the  tramers  of  the  con- 
stitution, whidi  is  capable  of  oiforoement, 
we  should  a^ve  to  this  psrticnlar  clause 
a  construction  In  harmony  with  such  pol- 
icy, and  m  effect  which  vriH  not  only  pre- 
vent any  direct  InMngement  of  Ito  t«ma» 
but  every  Indirect  attempt  to  evade  them. 
The  appellante  contend  that  tiie  policy  of  the 
constitution  in  this  partlcolar  is  to  protect 
imjprovld^t  and  necessitous  borrowers  from 
the  exactimis  ot  greedy  money  lenders;  that 
Its  inhibition  of  contracte  by  which  the  debtr 
or  is  obllj^ted  to  pay  tbe  mortgage  tax  is  In 
pwfect  analogy  with  the  usury  lam;  and 
that,  on  the  same  grounds,  and  to  the  same 
extent,  that  parol  evidence  was  admissible 
to  prove  that  a  contrail  wss  usurious.  It 
must  he  admissible  to  prove  a  contract  by 
the  debtor  to  pay  the  mortgage  tax.  Cod.- 
ceding,  for  the  iKresrait,  the  correctness  of 
these  propositions,  let  us  see  how  Car  the  au- 
thorities bear  oiU  the  claim  of  counsel  as  to 
the  admlsdbUlty  ot  parol  evidence  to  sus- 
tain a  idea  <HC  usury. 

At  the  outset  of  thebr  argument,  th^  i^aota 
the  language  used  by  Lord  Man^eld  In  de- 
livering the  opinion  of  the  court  in  Floyer  v. 
Bdwards,  Cowp.  114,  "And,  wh^  the  real 
truth  Is  a  loan  ot  nuHieyt  the  wit  of  man  can- 
not find  a  shift  to  take  It  out  of  the  statute^" 
and  also  a  siting  attributed  to  Jjtxd  Coke: 
"To  them  that  lend  money  my  caveat  is  that 
neither  directly  nor  indirectly,  by  art  or  cun- 
ning invention,  they  take  above  six  in  the 
hundred,  tot  they  that  seeke  by  delgbt  to 
creepe  out  <tf  these  stotates  will  deceive 
themselves,  and  r^tent  in  the  end."  Al- 
though unable  to  vedty  tiw  quoto^ton,  we 
have  no  doubt  that  this  language  is  correctly 
attributed  to  Lwd  Ctike,  for  the  first  clause 
of  the  sentence  otmt^ns  almost  a  Utoral  state- 
ment of  the  terms  of  tbe  usury  statutes,  and 
the  last  is  simply  a  vsriatton  of  tiie  stotement 
subsequently  made  by  Lord  Mansfield  of  a 
perfectly  ftimlHar  doctrine  especially  appli- 
cable to  the  lavra  against  usury.  But  nelthor 
Lord  Ooke  nor  Lord  Mansfield,  nor  any  other 
English  court  or  Judge,  so  far  as  we  are  ad- 
vised, evor  held  a  case  like  this  to  be  wlthhi 
the  doctrine  so  steted.  We  have  not,  of 
course  been  able  to  run  tiiroa^  the  almost 
countless  cases  In  which  the  plea  of  usury 
has  been  Interposed;  but,  so  far  as  our  re- 
search has  extended,  we  have  found  no  Eng- 
lish case  which  sustains  the  contention  of 
appellants  on  this  precise  point,  and  the  in- 
dustry of  coimsel  seems  to  have  been  equally 
fruitless.  What  they  have  found,  and  all 
that  they  have  found,  are  ^aae^  j^c^j^^at 
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above  cited  from  Cowper*B  Reports,  of  which 
there  are  a  great  number,  all  Illustrating  the 
precise  meaning  and  limiting  the  application 
of  the  general  statements  of  Coke  and  Mans- 
fleld  above  quoted.  When  a  money  lender 
took  a  written  obligation  by  which  his  debtor 
expressly  promised  to  pay  the  principal  of 
the  loan  with  more  than  legal  Interest,  the 
case  was  one  to  which  the  maxim  "res  Ipsa 
loquitur"  applied,  and  of  course  the  doctrine 
In  question  had  no  application;  but  there 
were  a  large  number  of  eases  In  which  a  plea 
of  usury  was  Interposed  to  an  action  on  a 
contract  by  which  the  debtor  ostensibly 
agreed  to  pay  money  upon  some  other  consid- 
eration than  a  loan,  or  by  which  he  agreed  to 
pay  more  than  he  had  received,  and  these 
were  the  shifts  and  devices  to  which  the  say- 
ings above  quoted  referred.  The  case  of 
Floyer  v.  Edwards,  supra,  is  a  good  Illustra- 
tion. The  plaintiff  was  a  refiner,  and  sold 
the  defendant  gold  and  silver  wire  upon  aui 
agreement  made  at  the  time  of  the  sole  that. 
In  case  the  price  was  not  paid  In  throo 
months,  the  defendant  should  pay  to  the 
plalntlfF  a  half -penny  an  ounce  per  month  for 
so  long  a  time  as  the  money  should  remain 
unpaid.  If  this  was  a  bona  fide  sale,  the 
agreement  was  lawful,  and  In  strict  accord- 
ance with  the  custom  of  the  Goldsmiths'  Com- 
pany, although  a  half-penny  per  ounce  was; 
far  above  the  lawful  rate  of  inter^t,  while. 
If  It  was  not  a  sale,  but  In  fact  a  loan  dls- 
gnlsed  as  a  sale  for  the  purpose  of  evading 
the  statute,  the  form  In  which  It  had  been 
pat  would  not  protect  It  The  case  was  tried, 
before  Lord  Mansfield  at  nisi  prius,  and  pa- 
rol evidence  as  to  the  negotiations  {trecedlng 
the  transaction  admitted  for  the  purpose  of 
determining  whether  It  was  In  fact  a  loan  or 
sale.  Under  his  lordship's  instracUons  the 
Jury  found  for  the  plaintiff*  and  the  rule  for 
a  new  trial  was  discharged  by  the  court  in 
banc.  In  the  course  of  his  opinion.  Lord 
Mansfield  used  the  language  above  quoted, 
which.  In  that  connection,  meant  only  this: 
That,  where  the  real  consideration  of  a  prom- 
ise to  pay  money  is  a  loan,  that  consideration 
may  be  proved,  notwithstanding  the  written 
contract  has  recited  a  sale  of  goods  as  the 
consideration  of  the  promise.  But,  of  course. 
It  was  a  matter  of  familiar  knowledge  to 
Lord  Mansfield  that  not  only  this  particular 
device,  but  a  great  number  of  others,  had 
been  practiced  by  money  lenders  fi*om  the 
very  beginning  of  the  legislation  against  u»- 
ury,  for  the  purpose  of  evading  the  statutory 
penalties,  and  no  doubt  he  had  those  prac- 
tices in  mind.  Among  the  earliest  and  most 
common  of  these  contrivances  was  the  grant 
.  of  annuities  or  rent  charges,  redeemable  and 
otherwise.  A  large  number  of  the  decisions 
upon  such  cases  are  reviewed  by  Chief  Jus- 
tice Marshall  in  his  opinion  In  Scott  v.  Lloyd, 
0  Pet  ilS,  where  such  a  grant  was  held  to 
have  been  a  mere  cover  t<x  a  loan  at  usurious 
rates.  Anothw  device  was  to  compel  the  bor- 
rower to  buy  from  the  lender  a  half  Interest 


In  a  clock,  to  be  kept  by  the  lender,  or  an 
Impossible  wardrobe,  or  otha*  article  of  fur- 
niture, or  a  horse  o;  a  slave,  or  goods  of  any 
kind,  at  an  extravagant  price,  and  Including 
this  price  in  the  note  or  bond  for  the  money 
actually  loaned.  Another  was  to  exact  a 
premium  for  the  loan  at  the  time  of  making 
the  advance,  or,  in  other  words,  to  take  a 
note  for  a  larger  sum  than  was  actually  loan- 
ed. Another  was  to  exact  a  bill  of  exchange 
for  the  amount  of  the  debt  or  loan,  with  a 
premium  added  largely  in  excess  of  the  rate 
of  discount  on  such  bills.  There  were  many 
others,  as  the  decided  cases  show;  but  they 
all  possessed  one  feature  in  common,  and  it 
was  that  particular  trait  which  gave  point 
and  force  to  the  observation  of  Lord  Coke 
and  Lord  Mansfield,  and  which  clearly  Indi- 
cates the  extent  of  Its  just  application.  In 
every  one  of  the  cases  to  which  we  have  re- 
ferred, it  will  be  seen  that  the  action  was  up- 
on a  contract— generally  In  writing,— which 
was  by  its  terms  lawful  and  legitimate,  and 
not  only  capable  of  proof  against  the  debtor, 
but  legally  enforceable  according  to  Its  terms, 
if  valid  in  fact  as  well  as  In  appearance.  In 
other  words,  the  lender  had  so  "contrived" 
that  he  could  actually  enforce  the  payment 
of  unlawful  interest  against  an  tmwilling 
debtor,  and  thus  defeat  the  purpose  of  the 
statute,  unless  the  debtor  was  allowed  to 
pLOve,  not  ^  collateral  verbal  promise  of  his 
own,  having  no  validity  or  force  whatever, 
but  a  concrete  fact  outside  of  the  agreement, 
and  tending  to  show  that  the  ostensible  agree- 
ment npon  which  the  action  was  founded 
was  a  sham,  or  that  the  consideration  or  de- 
clared oblect  of  the  contract  was  not  Its  real 
consideration  or  object  In  such  cases  the 
courts  were  confronted  with  a  dilemma  in 
which  a  choice  of  evils  was  necessarj'.  They 
had  elthffl:  to  make  an  Inroad  upon  or  an  ex- 
ception to  a  most  salutary  rule  of  evidence, 
or  they  must  lend  themsdves  to  the  enforce- 
ment of  contracts,  the  purpose  and  eff^t  of 
which  was  to  frustrate  the  statute.  In  this 
situation  there  was,  of  course,  but  one  thing 
to  do,  or  rather  there  was  but  one  precedent 
to  follow,  for  the  difficulty  was  one  that  had 
been  encountered  by  the  courts  long  before 
the  usury  statutes,  and  had  been  solved  by 
making  the  necessary  exception  to  the  rule 
of  evidence.  But  this  exception  was  made  no 
broader  than  was  necessary  In  order  to  avoid 
the  greater  evil  of  enforcing  a  contract  found- 
ed upon  an  Illegal  or  Insufficient  considera- 
tion, or  entered  Into  for  the  accomplishment 
of  an  imlawful  object  There  was  no  occa- 
sion to  extend  the  exception  to  a  case  like 
this.  In  which  the  verbal  promise  sought  to 
be  proved  could  never  have  had  the  slightest 
force  or  validity,  and  which.  If  made,  gave 
the  lender  no  advantage,  and  subjected  the 
debtor  to  no  liability.  This  distinction  Is 
clearly  and  forcibly  stated  by  Chief  Justice 
Fark^  in  delivering  the  opinion  of  the  su- 
preme court  of  Massachusetts  In  the  case 
of  Buttcrfield  t.  Kidd»,  8  Fick,^12,— a  cue 
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which  Involved  the  precise  point  under  con- 
■idM^tlon  ha%.  £D8  opinion  Is  short,  and  we 
cannot  do  hettra*  t2ian  quote  It  In  fulL  He 
says:  "The  verbal  promise  to  pay  eight  per 
cent,  when  the  note  was  made,  by  which 
there  was  a  promise  to  pay  the  money  lent 
and  lawful  Interest  only,  ought  not  to  vitiate 
the  note,  for  It  was  wholly  without  consider- 
ation, and  cannot  be  taken  as  part  of  the  con- 
tract, which  was  In  writing,  and  must  be 
considered  as  evidence  of  the  intention  of  the 
parties.  Supposing  the  agreement  to  pay  and 
receive  more  than  six  pex  cent,  the  plaintiff 
could  recovor  nothing  bat  what  is  promised 
by  the  note.  The  additional  promise  was 
thoefore  wholly  nugatory,  and  cannot  affect 
the  note.  If  It  be  said  that  by  this  contriv- 
ance the  statute  may  be  avoided,  the  answer 
Is  that,  If  that  verbal  promise  should  be  car- 
ried Into  effect  by  paying  unlawful  interest, 
tiie  taking  would  be  an  offense,  and  the 
party  would  become  liable  for  the  penalty. 
But  by  this  contract  now  in  suit  there  Is  not 
resoved  or  secured  more  than  alz  per  cent, 
and  therefore  the  contract  Is  not  void." 

It  cannot  be  denied,  however,  that  In 
some  cases  this  distinction,  and  the  principle 
upon  which  it  is  founded,  have  been  over- 
looked. An  instance  of  this  Is  presented  by 
the  South  Carolina  case  of  Wlllard  v.  Reed- 
2  McCord.  869,  which,  like  the  Massa- 
chusetts case  last  cited,  Involved  the  pre- 
cise i>oInt  under  discussion.  Another  case 
Involving  the  same  point  and  decided  the 
same  wf^.  Is  Lear  v.  Tamell  (decided  by 
the  Kentucky  court  of  appeals)  3  A.  K. 
Marsh.  419.  DIsbrow  t.  Crawford  (a  case 
decided  by  the  supreme  court  of  New  Jer- 
s^)  18  N.  J.  Law,  325,  Is  to  the  same  ef- 
fect, and  BO  Is  the  case  of  Gllmore  v.  Wool- 
ock  (decided  by  the  supreme  court  of  Wis- 
con^  13  Wis.  689.  With  these  exceptions, 
none  of  the  cases  cited  by  counsel  sus- 
tain them  upon  the  point  und^  discussion; 
and,  OS  to  these  cases,  we  can  only  say 
that  the  views  ui>on  which  they  were  de- 
cided do  not  command  our  assent  In  the 
South  Carolina  case  no  authority  is  cited, 
and  no  reason  given,  to  sustain  the  con- 
clusion of  the  court,  except  one  that  begs 
the  whole  question.  The  court  assumes  that 
an  Infraction  of  the  statute  Is  consummated 
by  the  mere  saving  of  an  oral  promise  of 
no  force  or  efficiency  whatever,  while,  if 
owe  view  and  that  of  the  supreme  court  of 
Massachusetts  Is  correct  there  results  from 
such  a  promise  no  Infraction  of  the  law. 
In  the  Kentucky  case,  also,  no  authority  Is 
cited,  and  the  court  reasons  In  a  circle  to 
the  same  conclusion  reached  by  the  South 
Carolina  court  In  the  New  Jersey  and  Wis- 
consin cases  the  decision  Is  rested  upon  the 
supiwsed  auttawity  of  a  number  of  dedslons 
cited  in  the  respective  opinI<His,  but  a  ref^*- 
ence  to  those  decldons  will  show  that  they 
lend  a  very  slight  support  to  the  proi>osftton 
under  dlscus^on.  The  first  case  dted  by  the 
New  Jera^  court  Is  Fuasll  t.  Brookes,  12 


B.  O.  L.  591,  2  Car.  &  P.  318.  The  report  Is 
of  the  proceedings  on  the  trial  at  nisi  prius 
before  Abbott  C.  J.  The  defendant  proved 
the  actual  payment  of  Interest  In  excess  of 
the  lawful  rate,  but  the  court  hdd  that  this 
did  not  avoid  the  b<Hid  without  proof  that 
the  payment  was  in  pursuance  of  an  agree- 
ment made  at  or  before  the  execution  of 
tiie  bond,  but.  If  the  Jury  believed  that  It 
was  made  at  or  before  the  execution  of 
the  bond,  then  the  bond  was  void.  The 
verdict  was  for  the  plaintiff.  Thia  caast  it 
will  be  obsOTed.  is  In  precise  accord  with 
the  decision  of  the  3iassacbusetts  court,  and 
establishes  the  proposititm  that  where  a  pa- 
nd  promise  to  pay  nuHre  than  legal  Interast 
is  Tolled  upon  to  snstiUn  a  ptea  of  usury, 
two  things  must  occnn  There  must  be  the 
fact  of  actual  payment  of  usurious  intnest 
and  there  must  have  been  a  promise  In  pur- 
suance  of  which  the  intoot  has  been  paid. 
Clearly,  this  case  does  not  support  the  pn^ 
oslUcm  to  which  it  Is  dted,  uid  the  same 
may  be  said  of  six  out  of  the  aeYea  otba 
cases  cited  In  the  same  connection.  In  one 
only  (MariUs  v.  Law,  9  Cow.  65)  was  the 
question  involved,  and  the  dediUon  of  the 
supreme  court,  whl(^  was  afterwards  re- 
versed by  the  court  of  errors  (6  Wead.  268). 
was  mainly  upon  a  question  of  practice. 
Bach  of  the  other  cases  involved  one  of 
the  devices  above  referred  to.  In  the  case 
in  8  N.  J.  Law,  233  (Clark  v.  Badgl^),  for 
instance,  the  lender  sold  the  borrows:  a  half 
Intei-est  in  a  (dock  as  a  part  of  the  same 
transaction,  and  was  to  keep  and  repnrdisse 
the  dock  at  about  half  the  selling  ^ce. 
In  the  Wlscon^  cose,  also,  tb^e  Is  the  same 
indiscriminate  dtati(ni  of  cases  which  do 
not  support  the  decision,  along  with  two 
or  three  which  do  supiwrt  It,— a  sure  indica- 
tion that  the  court  had  entirely  mlsKd  the 
^stinction  so  dearly  made  in  Butterfleld  t. 
Kidder,  supra. 

We  have  carefully  examined  all  tlie  other 
cases  cited  1^  the  appellants,  and  find  that 
so  far  as  they  involve  the  plea  of  usury,  they 
were,  without  exception,  devices  by  which 
the  borrower  had  been  compelled  to  enter 
Into  an  apparently  valid  contract  In  writing 
to  pay  usurious  Interest  under  the  guise  of 
an  annuls,  rent  charge,  purchase  price  of 
land,  or  something  of  the  kind,  at  to  sign  a 
note  or  bill  tor  more  than  the  amount  of  the 
loan  or  debt  They  are  all,  in  other  words, 
easily  distinguishable  from  this  caae.  In  the 
case  of  Stdn  t.  Swensen,  46  Minn.  360,  49 
N.  W.  55,  for  Instancy— and  we  refer  to  this 
case  because  It  comes  nesrer  the  point  than 
any  of  the  others,— the  borrower  idearly 
proved  the  fact  that  at  tiie  time  of  the  loam 
and  rraewals  he  had  been  compelled  to  pay 
various  sums  In  ^cess  of  legal  Interest,  and 
in  that  connection  was  allowed  to  offer  parol 
evidence  of  the  itnderstandlng  upon  wbidi 
such  payments  had  been  made.  The  case 
was  In  principle  like  Fussil  t.  Brookes,  su- 
pra. In  the  cases  of  Buffendeaa  r.  Brooke 
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28  Cal.  042,  and  Agricultural  Works  t.  Estes 
(Cal.)  32  Pac.  940,  parol  evidence  was  ad- 
mitted tor  tlie  purpose  ot  showing  that  wrlt- 
teu  contracts,  apparently  ralld,  bad  been  en- 
tered Into  for  unlawful  purposes. 

From  this  review  ot  the  aottioiltles,  It 
Tei7  clearly  appears  that  the  exception  to 
the  general  rule  ot  the  statute  (Code  Clr. 
Froc.  i  1856)  does  Indiide  evidence  of  a  parol 
agreement  which  Is  part  of  a  written  agree- 
ment, when  the  effect  of  the  parol  agreement 
1b  to  Invalidate  the  written  agreement  But 
the  proposition  that  a  parol  promise  to  do  an 
rmlawfol  thing  will  invalidate  the  written 
promise  ot  the  same  party  to  do  what  Is  en- 
tirely lawful  has  little  autborll7,  and  less 
reason,  to  support  It  It  Is,  of  course,  v&ry 
different  when  the  written  promise  of  one 
party  Is  made  In  consideration  of  an  oral 
agreement  of  the  other  party  to  do  an  nn- 
lawftd  act;  as  In  Buffendean  t.  Brooks,  su- 
pra. In  such  case  the  Illegality  of  the  con- 
sideration ma^  undoubtedly  be  proved  as  a 
defense  to  an  action  on  the  wrttten  contract 
because  It  necessarily  lUTOlidates  It  This 
Is  the  case  to  which  the  second  exertion 
to  the  rule  applies. 

But  even  If  we  were  satisfied  with  the 
doctrine  contended  for  by  app^lantB,  as  ap- 
plied to  the  usury  laws,  tb^  would  still  be 
a  difficulty  In  applying  it  to  the  provisions  of 
our  constltatlon  relating  to  the  mortgage  tax. 
We  should  be  compelled  to  disregard  their 
strict  terms  In  favor  of  a  large  and  liberal 
cimstructlon  in  furtherance  of  the  policy  of 
protecting  Ijoaomen  against  the  greedy  ex- 
actions of  lenders.  Beftnn  discarding  a  salti- 
tary  rule  of  evidence,  designed  to  prevent 
frauds  and  perjuries,  In  pursuit  of  any  ob- 
ject however  laudable,  it  Is  worth  while  to 
consider  whether  such  object  Is  possible  of 
amfanunt  If  we  should  bold  as  appellants 
uk  ns  to  hold,  then  Is  no  doubt  that  we 
diOTdd  c^n  to  dispute  and  litigation  an  Im- 
mense number  of  transactions  which  are 
oth»wlBe  secure  against  attack.  Then  Is  as 
little  doubt  lliat  such  Utigation  would  in- 
vite more  or  lew  talsOhood  and  perjury,  and 
rendt  In  some  Instanees  In  the  grossest  In- 
Jmtlce.  All  these  things  would  come  in- 
evitably, but  no  tingle  borrower  would  be 
protected  ot  aided  In  the  slightest  degree 
against  the  exactions  of  lenders.  As  to  ex- 
isting ponA  contracts  to  pay  the  mortgage 
tax.  It  any  tmdi  there  be,  tta^  are  timply 
void,  and  like  bonrower  needs  no  protection 
from  the  courts.  As  to  future  transactions, 
no  grasping  moaay  Imder,  aocnstomed  to  the 
business  and  aware  of  the  constitutional  pro- 
visions in  qnestioD,  win  ever  take  a  c«itract 
written  or  verbal,  for  the  payment  of  the 
mortgage  tax,  not  only  because  snOb  a  con- 
tract is  void,  but  toe  the  all-snfflelent  reason 
that  be  has  no  need  to  do  so  In  order  to  ex- 
act all  that  the  borrower  can  be  Induced  to 
autarit  ta  He  can  take  an  that  tbe  traffic 
will  bear  In  tbe  shape  of  Interest  the  rate 
■t  wUeh  Is  .nidln^ted  eitha  1^  tbe  law  or 
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the  constttutlon.  By  Its  own  Inherent  defect 
la  failing  to  Umit  the  rate  ot  interest  the 
supposed  policy  of  the  constitution  is  ren- 
dered incapable  of  enfororanent  by  any  ac- 
tion of  the  courts.  AU  that  they  could  ac- 
compUsb  by  upholding  the  doctrine  for 
which  appellants  contend  would  be  to  sub* 
ject  unwary  lenders,  In  Isolated  cases,  to  a 
heavy  penalty  for  accepting  a  promise  of  no 
obligation  upon  the  borrower,  and  worse 
than  usdess  to  the  lendtt,— an  arrangement 
much  more  KksAy  to  originate  In  tbe  craft  of 
title  borrower  than  In  tbe  greed  of  the  lender. 
It  is  scarcely  worth  while  to  stretch  the 
terms  of  the  constitution,  or  broaden  the  ex- 
ceptions to  a  salutary  rule  ot  evidence.  In 
ordw  to  attain  an  object  so  Inadequate.  We 
think  the  superior  court  did  not  err  In  the 
ruling  complained  of,  or  In  overruling  the  de- 
murrer to  the  complaint  Judgment  affirmed. 

We  ocmcnr:  DB  lOATllN,  J.;  McrAR- 
LANS,  J.;  FTEZOEBAIJ),  J. 

OABOU'lTE,  J.  I  am  compeUed  to  dissent 
tnm  the  views  and  cracluslon  of  the  court 
declared  in  this  case.  Tf  I  clearly  grasp  the 
grountte  upoo  which  the  court  has  based  Its 
conduslon,  tbey  are.  In  the  nudn.  tibat  this 
<nal  agre«nent  offered  to  be  proven  was  col- 
lateral to  the  principal  contract,  and  also 
made  without  consideration.  To  my  mind, 
neither  ot  these  po8ltI<ms  has  any  support 
whatever.  The  oral  agreement  was  neither 
collateral,  not  was  It  without  consldo-atton. 
Tbe  consideration  for  It  was  the  loan  of  the 
money,  and  Ibis  agreemott  to  pay  the  taxes 
was  based  upon  that  consideration  as  fuBy 
and  completdy  as  the  agreement  to  pay  Ibe 
intoreat  on  the  loan,  or  to  reiiay  the  loan 
Itself,  nie  agreement  was  not  cOUateral. 
It  was  as  mndi  a  part  of  the  original  con- 
tract enta«d  Into  between  these  parties  as 
any  other  oovomnt  contained  titordn.  It 
was  BO  alleged  to  be  In  the  answer,  and  so 
offered  to  be  proven  at  the  trial  Again,  this 
case,  tai  all  essratials,  Is  an  exaet  photograph 
of  the  case  of  Bnrbzidge  v.  Lemmort  09  Cal. 
493,  82  Paa  310,  except  that  tbe  agreement 
to  the  taxes  was  there  made  In  writing, 
—a  writing  distinct  from  the  mwtgage. 
That  writing  was  eollatoul  to  the  contract 
and  without  consideration,  If  this  oral  agree- 
ment is  collateral  and  without  c<msIdaation, 
yet  this  court  deelsred  ttiat  such  writing 
rendered  the  agreement  in  tihe  mortgage  to 
pay  Interest  void.  The  error  ot  the  court 
seems  to  Ue  In  assuming  that  tbe  writing  Is 
conclusive  evidence  ot  the  tmns  of  the  con- 
tract and  such  q^pears  to  be  the  view  of 
Chief  Justice  Parker  in  Bntterfleld  v.  Kld- 
der,  8  Pick.  512,  as  well  as  we  are  able  to 
ascertain  those  views  from  the  very  meager 
opinion  of  the  court  in  that  case;  and  that 
case  is  relied  upon  as  the  sole  authority  to 
suppwt  the  Judgment  here  declared.  It  was 
so  decided  under  the  peculiar  and  special 
provisions  of  the  Be  vised  Statutes  of  Mas- 
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sacbusetts,  and  the  decision,  without  doubt, 
must  be  read  In  the  light  of  such  statutes, 
for  the  pi'Inciple  there  declared  stands  alone 
:is  an  adjudfciitfnu.  in  Dunscomb  v.  Bunker, 
2  Mote.  (Mass.)  8,  reference  Is  made  to  But- 
tL-rlleld  V.  Kidder,  and  it  Is  there  stated  that 
the  rule  is  different  lu  New  York;  citing  Mer- 
rills V.  Law,  9  Cow.  05,— a  case  which  Is 
squarely  opi^osed  to  the  principal  opinion  of 
this  court. 

The  elementary  doctrine  that  parol  testi- 
mony is  not  admissible,  either  to  add  to  or 
subti'act  from,  or  In  any  way  contradict  or 
vary,  the  terms  of  a  written  instrument,  is 
couccded  aud  recognized  by  all  courts,  and, 
in  conjunction  with  certain  exceptions  to 
the  rule.  Is  substantially  stated  In  section 
185G  of  the  Code  of  Civil  Procedure,  to  wit: 
"When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  It  Is  to  be 
considered  as  containing  all  those  terms,  and 
therefore  there  can  be  between  the  parties 
and  their  representatives,  or  successors  In 
Interest,  no  evidence  of  the  terms  of  the 
agreement  other  than  the  contents  of  the 
writing,  except  in  the  following  cases: 
•  *  •  (2)  Where  the  validity  of  the  agree- 
ment is  the  fact  in  dispute.  But  this  sec- 
tion docs  not  exclude  other  evidence  of  the 
circumstances  under  which  the  agreement 
waa  made  *  ♦  •  to  explain  an  extrinsic 
ambiguity,  or  to  establish  Illegality  or 
fraud."  It  Is  here  proposed  to  show  that  a 
certain  agreement  of  mortgage  Is  void  as  to 
che  Interest  specified  therein,  by  showing  by 
parol  that  one  term  of  the  agreement  which 
in  Itself  was  unlawful  was  intentionally 
omitted  therefrom.  This  provision  of  the 
statute  In  effect  says  that  the  terms  of  the 
agreement,  as  evidenced  by  the  writing,  are 
not  coodujslve  as  showing  all  its  t^ms,  and 
that  other  and  additional  terms  may  be 
shown  by  parol  when  the  validity  of  the 
agreement  ia  attacked.  The  validity  of  the 
agreement  la  here  attacked,  and  the  excep- 
tion to  the  general  principle  forms  the  true 
rula  It  appears  to  be  the  very  case  where 
the  statute  authorizes  us  to  look  beyond  the 
contents  of  the  writing  for  the  purpose  of 
ascertaining  the  actual  terms  of  the  agree- 
ment The  Int^t  and  purpose  of  the  provl- 
aion  of  the  constitution  was  to  protect  bor- 
rowers, in  their  necessities,  from  the  exac* 
tlons  of  mon^  ioaners,  and  the  provision  la 
based  upon  the  same  lines,  and  owes  its  en- 
actment to  the  same  reasons,  that  caused 
the  passage  of  the  usury  statutes  found  in 
nearly  every  state  of  the  Union.  It  Is 
charged  that  thia  agreement  was  entered  in- 
to in  this  manner  for  the  purpose  of  evading 
a  provision  of  the  constitution,  and  it  would 
be  anomalous  If  the  offending  party  could  bo 
hedge  himself  about  by  writings  as  to  pre- 
vent a  court  from  reaching  such  iniquity. 
Lord  Coke  said:  "To  tliem  that  l&nA  numey 
my  caveat  is  that  nether  directly  nor  Indi- 
rectly, Iqr  art  or  canning  InTentlon,  thegr  take 


above  six  In  the  hundred,  for  they  that  aeeke 
by  sleight  to  creepe  out  of  these  statutes 
will  deceive  themselves,  and  repent  In  the 
end."  We  are  unable  to  discern  any  differ- 
ence in  principle  between  the  present  case 
and  those  cases  arising  imder  usurious  con- 
tracts. In  that  class  of  cases  the  doctrine  is 
settled  beyond  all  question  that  contempo- 
raneous oral  agreements  are  admissible  for 
the  purpose  of  showing  the  usurious  charac- 
ter of  the  contract,  and  thereby  destroying 
its  validity.  Ia  Wiilard  v.  Reeder,  2  Mc- 
Cord,  369,  the  syllabus  states  the  point  In 
the  decision  as  follows:  "Where  a  person 
borrowed  money,  and  gave  his  note  for  the 
amount,  with  lawful  interest,  and  at  the 
same  time  made  a  verbal  promise  to  pay 
five  per  cent,  more  interest,  making  twelve 
per  cent,  the  court  held,  upon  an  action  be- 
ing brought  on  the  note,  that  It  was  usurious 
and  void,  although  it  was  left  to  the  bor- 
rower's honor  only  whether  be  would  pay 
more  than  legal  Interest"  In  the  opinion  of 
the  court  the  following  language  is  found: 
"But  It  is  said  this  promise  did  not  consti- 
tute an  agreement  because  it  was  merely 
honorary,  and  lmi>osed  no  obligation  on  the 
defendant  This  course  of  reasoning  would 
lead  to  the  ridiculous  result  that  a  party 
could  not  incur  the  forfeitures  and  penalty 
attached  to  the  usury  because  the  act  by 
which  It  was  consummated  Imposed  no  ob- 
ligation. Agreements  aealnst  law  have  the 
form,  but  not  the  binding  efficacy,  of  con- 
tracts, and  consequently,  all  the  obUgation 
they  Imi)oee  must  of  necessity,  be  only  hon- 
orary." In  Stein  v.  Swensen,  46  Minn.  361, 
49  N.  W.  55,  the  same  principle  Is  again  de- 
clared, and  GUflllan,  a  J.,  said:  "As  there  is 
no  device  or  shift  on  the  part  of  the  lender 
to  evade  the  statute,  In  or  behind  which  the 
law  will  not  look  in  order  to  ascotain  the 
real  nature  of  the  transaction,  aa  no  act 
however  formal,  no  Instrumei^  however  sol- 
emnly executed,  will  stand  In  the  way  of  the 
coxirt  getting  at  the  truth.  In  order  to  deter- 
mlue  whether  there  has  been  an  attempt  to 
evade  the  law,  it  was  competent  to  prove 
the  oral  agreement  Indicated  by  the  ques- 
tion." In  7  Am.  &  £ng.  Enc.  Law,  p.  tfj. 
the  exception  to  the  general  rule  as  to  the 
admission  of  oral  teatimony  bearing  on  writ- 
ten instruments,  is  stated  as  follovra:  "Pro* 
vlded,  that  any  of  the  f<dlowlng  matters  may 
be  proved:  Fraud,  Intimidation,  illegality, 
want  of  due  execution,  *  *  *  or  any  oili- 
er matter  which,  if  proved,  would  produce 
any  effect  mion  the  raUdlty  of  any  docu- 
ment or  any  part  of  it  or  which  would  en- 
tlde  any  peeaao.  to  any  Judgment  decree^  or 
ordea:  rating  thereto^"  Wharton,  In  his 
wortc  on  BTidence  (volume  2.  |  935),  says: 
"On  the  same  reasoning  it  may  be  trae  tlmt 
tlM  oontract  ^bodied  by  tibe  wrlttng  Is  Il- 
legal, and  thereEore  rtM.  If  Toid,  It  Is  mt  a 
contract  To  exdnde  eTidence  because  It  fs 
a  contract  is  to  aasome  Che  very  point  In  110 
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gatlcHL  Nor  can  auj  form  <tf  Instmmait  of 
indebtedness  preclude  a  debtor  from  setting 
iqiusory." 

THere  Is  no  Bonnd  reason  to  be  urged  wby 
the  iffesent  csBe  does  not  come  squarely  wltii- 
in  the  principle  declared  by  these  authorities. 
If  the  oral  eridence  offered  In  this  case  was 
pn^Ir  rejected,  it  was  wrong  to  admit  It 
against  the  practlcers  ctf  usury,  and  thus  the 
practical  application  of  those  statutes  would 
be  defeated  the  dmplest  of  devices.  The 
penalties  attached  to  a  Tlolatton  of  this  pro- 
Tlsi<m  of  our  comrtitutlon  are  severe  and  it 
Is  not  likely  tiiat  parties  se^ng  to  rlcdate 
it  would  publish  their  wrong  to  Hxe  wwld 
by  Inserting  tills  Totd  stipulation  In  the  <Hlgi- 
nal  Instrument  deedgned  for  record.  Neither 
Is  It  ivobable  ttiat  they  would  commit  tiieir 
purpose  to  writing  at  aa  It  would  most 
naturally  be  done  In  searet,  and  In  parol,  for 
the  b«TOW^B  paxcl  agreonent  to  jny  the 
tans  upon  the  mortgage  would  be  just  as 
Tsluable  to  the  numey  lender,  and  probably 
more  Taluabl^  than  If  tiie  stipulation  were 
incorporated  in  tiie  mtnrtgage  itself.  The 
agreement,  however  made,  wonld  be  void  in 
law,  and  its  value  would  depend  solely  upon 
the  honor  of  tiie  borrower.  Again,  the  provi- 
sion of  tiie  constitution  Is  vary  broad.  It 
uses  the  words  "every  contmct"  It  there- 
fon  clearly  indudes  oral  contracte  for  the 
loan  of  money  not  evidenced  by  writing  of 
any  tdiaracter.  Such  loans  would  constitute 
accent  credits,  and  it  cannot  for  a  moment 
be  contended  that,  while  the  contracts  of 
loan  may  be  oral,  yet  an  agreement  to  pay 
taxes  the  borrows  upon  such  loon  could 
not  also  be  waL  It  Is  thus  apparent  that, 
under  certain  contracts  coming  within  the 
purview  of  the  provision  of  the  constitution, 
the  Idea  of  oral  agreements  to  pay  tiie  taxes 
was  naturally  and  necessarily  present  In  the 
minds  of  the  framers  of  the  Instrument 

Counsel  In  bis  argument,  and  the  opinion 
of  the  court,  to  some  extend  has  strongly 
animadvoled  upon  the  depressing  results  to 
the  general  prosperl^  of  the  state,  and  to 
the  special  hardships  which  will  fall  upon 
the  borrowras  of  money*  If  the  construction 
whldi  we  have  given  this  provision  of  the 
constitution  sh&ll  be  declared  the  law.  In 
answer  to  such  an  argument,  we  can  only 
say  that,  by  reason  of  counsel's  warmth  and 
earnestness  in  the  advocacy  of  l^s  client's 
cause,  we  hope  and  believe  Us  fears  in  this 
regard  are  highly  exaggerated;  but,  what- 
ever may  be  the  resnli  we  have  no  power 
to  add  to  or  subtract  from  the  language  of 
this  section  of  the  constitution.  We  must 
construe  it  as  it  stends  enacted,  and  the 
question  as  to  the  wisdom  and  policy  of  this 
provision  Is  not  a  matter  for  our  considera- 
tion. This  court  Is  not  the  forum  to  admin- 
ister relief  fw  evil  In  the  law.  if  evil  there 
be.  For  aU  the  purposes  of  tills  court,  It  Is 
Bufficlent  that  It  Is  a  provision  of  tiie  organic 
law  of  the  land,  and  as  such  It  is  our  duty 


to  uphold  and  sustain  It  whenever  ass^Ied. 
As  was  said  by  Beatty,  0.  J.,  In  discussing 
another  provision  of  the  constitution,  in  Shee- 
hy  V.  smnn  (Cal.)  37  Fac.  893:  *mie  provi' 
Bloa  of  the  constitution  was  aimed  at  the 
substance  of  these  abuses,  and  not  at  the 
form.  •  •  •  To  give  effect  to  the  consti- 
tution. It  is  as  much  the  duty  of  tiie  com-t 
to  see  tiiat  It  Is  not  evaded  as  that  It  Is  not 
directly  violated."  If  we  hold  that  ttds  pro- 
vislon  may  be  so  easily  evaded  as  Is  here 
contemplated,  its  repeal,  t<x  all  practical  pur- 
poses, will  take  effect  fTOm  the  date  of  such 
holding.  Lcard  Mansfield  said:  *'Whm  the 
real  troth  Is  the  loan  of  money,  the  wit  of 
man  cannot  find  a  shift  to  take  It  out  of  the 
Btetote."  By  tills  decision  It  requires  but 
little  wit  to  find  a  shift  to  avoid  this  ^vi- 
sion of  the  constitutloa. 

It  Is  proposed  to  show  in  tills  case  tiiat 
this  oral  agreement  to  pay  the  tax  upon  the 
mortgage  was  a  part  and  parcel  of  the  prin- 
cipal contract,  and  ttaat  It  was  omitted  from 
the  contract  evidenced  by  the  writing  for  the 
vary  purpose  of  evading  the  provision  of 
the  constitution.  We  think  the  evidence 
admlS8lbI&  To  countenance  ai^  other  prac- 
tice would  render  the  object  of  tiie  lavvlslon 
entirely  abortive.  A  provision  of  the  consU- 
tnticm  cannot  be  trifled  with  In  that  w^, 
and  the  result  of  every  such  attempt,  vrtien 
the  latter  Is  brought  to  tiie  aittentlon  of  the 
court,  must  be  tiiat  tiie  money  lendor  will  be 
overwhelmed  In  his  own  fol^. 

HABBISON,  J.  T  concur  In  the  foregoing 
opinion  of  Mr.  Justice  GAROUTTK, 


IM  Cal.  140 

FAT7LE:NB!&  v.  BONDONI  et  al.  (No.  18,- 
255.) 

(Supreme  Court  of  Califoruia.   Sept  21,  1894.) 
Water  iob  Ibrioation  — Fkebcripzitb  Aiobts — 
Impeachment  of  Witness— Cohfliotiho  Bta,tb- 

MBNTS. 

1.  The  fact  that  the  owner  of  land  on  a 
fork  of  a  Btreftin  used  all  the  water  in  snch  fork 
does  not  show  such  an  invasitm  of  the  rigbts 
of  a  prior  approprlator  of  water  from  the  stream 
below  the  two  forks  aa  to  give  to  the  former  a 
preMriptiTe  right  to  use  all  the  water  in  the 
fork,  the  lower  owner  haTing  alwars  recaved 
enough  water  for  his  purposes  through  the  sup- 
ply coming  from  the  other  fork  of  the  stream. 

2.  In  an  action  to  determine  the  right  to 
the  water  of  a  Btream,  defendant's  witness  was 
asked  on  eroBS-examinatioD  if  he  hod  not  stated 
that  plaintiff*fl  right  was  inferior  to  defendant's. 
The  witness  denied  haTing  so  stated,  nor  had  he, 
on  his  direct  examination,  testified  as  to  de- 
fendant's righL  that  it  could  not  beprovMi, 
to  Impeach  nim,  that  he  had  so  itated,  as  such 
declaration,  not  being  evidmce  agaimt  iriain- 
tiff.  was  not  relevant  to  the  Issuefl. 

S.  Thongii  it  is  a  question  of  fact  as  to  the 
amount  of  water  actually  div^ed  by  a  person 
claiming  a  tight  thereto  b;  prescription,  yet. 
OB  it  is  a  matter  of  common  knowledge  that 
persons  build  their  ditches  with  a  view  to  the 
quantity  of  water  needed,  slight  testimony  is 
suffident  to  show  that  the  fall  capacity  of  the 
ditch  was  used. 
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Gommlsi^oners'  decision.  Department  2. 
Appeal  from  8Ui>erIor  coiirt,  Nevada  county; 
John  Caldwell,  Judge. 

Action  "by  James  Faulkner  against  Antnnlo 
Bondonl  and  others.  There  was  a  judgment 
for  plalntiCF,  and  defendants  appeal.  Af- 
flrmed. 

A  J.  Rldse  and  A.  Bnrrors,  for  appellants. 
O.  W.  Kltts,  for  respondent. 

SUAKLS,  C.  Ttis  la  an  action  to  quiet 
title  to  a  certain  ditch  and  water  right,  to 
recover  damages  for  the  diversion  of  water 
therefrom,  and  for  an  injunction  restraining 
defendants  from  such  diversion.  Plaintiff 
had  a  decree  establishing  his  title  to  the  ditch 
extending  from  bis  ranch,  therein  described, 
to  a  certain  stream,  known  as  "South  Wolf 
Creek,"  and  his  prior  right  at  all  times  to 
divert  from  said  South  Wolf  creek,  and  to 
conduct  the  same  throng  said  dltfdi,  water 
to  the  extent  of  31  inches,  measured  under 
a  6-incb  pressure ;  that  the  rights  of  defend- 
ants In  and  to  the  waters  of  said  stream 
and  Its  tributaries  are  inferior  and  subordi- 
'nate  to  those  of  plaintiff;  enjoining  the  de- 
fendants from  interfering  with  said  water 
to  the  extent  of  plaintiff's  right,  and  award- 
ing damages  against  defendants  for  $100, 
together  with  costs  of  suit;  and  further  de- 
creeing defendants  to  be  entitled  to  use,  for 
the  pm-poses  of  Irrigation  upon  the  Paro  and 
llondonl  ranches,  so  much  of  the  waters  of 
8aid  South  Wolf  creek  and  its  branches  as 
remains  in  excess  of  the  amount  decreed  to 
plaintiff.  The  cause  was  tried  by  the  court 
without  a  Jury,  and  written  findings  filed. 
Dcfendniits  appeal  from  the  Judgment,  and 
from  an  order  denying  their  motion  for  a 
new  trial. 

It  was  admitted  at  the  trial  that  plalntifE 
and  his  grantors  have  been  the  owners  of 
and  in  the  possession  of  that  certain  land  or 
lauch  described  in  the  complaint  since  1865, 
and  tliat  plaintiff  has  been  such  own^  and 
so  in  possession  since  1877.  In  1867  Nathan 
Wheeler,  tlie  predecessor  In  Interest  of  plain- 
tifT,  consti'uctcd  a  ditch  and  Bume  extending 
from  said  ranch  to  Wolf  cre^  (sometimes 
e:i  llcd  "Dry  Creek"),  tapping  said  creek 
about  400  feet  below  the  forks  thereof,  by 
means  or  which  he  diverted  the  waters  of  said 
ci-cok,  and  conducted  the  same  to  said  ranch, 
where  they  were  used  for  Irrigation  and 
domestic  purposes;  and  he  and  his  successors 
In  interest,  including  the  plaintiff,  have  ever 
since  used  said  watar  for  said  purposes. 
Wolf  creek  and  its  tributaries  are  natural 
water  courses,  and  during  a  portion  of  the 
year  afford  a  large  volume  of  water;  but  dur- 
ing certain  seasons  of  the  year,  and  especially 
In  the  months  of  July,  August,  and  Septem- 
ber, the  water  In  said  creek  becomes  scarce, 
and  at  times  there  are  not  Bl  Inches  of  water 
In  said  creek,  at  the  head  of  plaintiff's  ditch. 
Originally,  no  dam  was  necessary  to  divert 


the  water  into  plalndfTs  ditch;  bat  wilii  the 
lapse  of  time  the  channel  of  the  creek,  from 
natural  causes,  or  from  mining  or  other 
causes,  has  been  cut  down  and  lowaed  so 
that  a  dam  is  now  necessary  to  divert  the 
water.  Defendants  are  the  owners,  as  t^- 
ants  in  common,  of  the  ranch  described  In 
their  Joint  answer,  situate  upon  said  Wolf 
creek,  at  and  near  the  head  of  plalntifTs 
ditch,  the  title  to  which  comes  to  thtun  from 
the  Central  Pacific  Railroad  Company 
tlu-ongh  a  deed  executed  by  said  company 
to  Alexander  I'aro,  September  2,  1S73.  Said 
ranch  fs  designated  as  the  "Paro  Ranch." 
The  defendant  Antonio  Rondoui  is  the  owner 
of  a  ranch  situated  upon  the  forks  of  Wolf 
(Teek,  above  the  Paro  randi,  the  title  to 
which  he  derives  by  sundry  mesne  convey- 
ances, from  said  Central  Pacific  Railroad 
Company,  imder  a  deed  dated  April  8,  1871. 
Both  the  Paro  ranch  and  the  Rondool  ranch 
are  under  cultivation,  and  defendants  have 
facilities  for  diverting,  and  have  been  accus- 
tomed to  divert,  water  from  the  forlLs  of 
said  Wolf  creek  to  Irrigate  their  growing 
crops  on  their  said  ranches.  The  evidence 
shows  that  on  the  7Gi  day  of  September, 
1872,  Alexander  Paro,  the  predecessor  of  de- 
fendants in  the  Paro  ranch,  conveyed  to 
Nathan  Wheeler,  under  whom  plaintiff 
claims,  by  deed  of  bargain  and  sale,  the  water 
ditch,  with  the  water  rights  and  water  there 
unto  belonging  and  therewith  connected,  to- 
gether with  the  right  to  keep  said  ditch  in 
repair,  and  to  enter  upon  the  lands  of  the 
grantor  for  that  purpose.  As  before  stated, 
the  ditch  of  plaintiff  had  Its  head  upon, 
and  in  part  crossed,  the  Paro  ranch.  Whether 
cr  not  there  had  been  any  controvert  as 
to  the  right  to  the  water  or  to  the  rigut  of 
way  for  ttie  ditch  prior  to  the  conveyance 
does  not  appear.  Defendants,  la  their  an- 
swer, set  out  a  prescriptive  right  in  them- 
selves to  the  use  of  all  the  water  of  both 
forks  of  South  Wolf  creek,  upon  the  Paro 
ranch;  and  defendant  Rondonl  pleads  a  like 
right  to  the  waters  of  the  south  fock  or  east 
fwk  of  said  creek,  for  use  upon  the  Rondoni 
ranch  situate  on  said  fork.  The  case,  so  far 
as  the  facts  are  concerned,  must  turn  (1)  up- 
on priority  of  appropriation;  (2)  upon  the 
prescriptive  rights,  if  any,  of  the  several 
parties. 

Near  the  dose  of  appellants*  brief.  It  b 
urged  that  "the  entire  Judgment  disregards 
the  riparian  rights  of  the  defendants."  There 
were  good  reasons  for  so  doing.  The  com- 
plaint, after  stating  the  date  of  the  appro- 
priation by  plaintiff's  predecessor,  avers 
"that,  at  the  time  of  the  construction  of  said 
ditch  and  the  appropriation  of  said  wat^,  the 
land  over  which  said  ditch  ran.  and  over 
which  said  South  Wolf  creek  or  Dry  creek 
ran,  were  open,  unsurveyed,  unappropriated 
goverxunent  lands  of  the  United  Statea" 
The  answers  failed  to  deny  this  all^iatlon. 
and  the  court  found  la  consonance  wttii  it 
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It  was  not  necessary  to  find  upon  a  fact  ad- 
mitted by  tbe  pleadlnga,  but,  bad  tbe  court 
found  against  the  admission,  it  would,  if 
matwial,  bare  been  ground  for  reversal. 
Tbe  evidence  sbowed  the  lands  of  defend- 
ants to  be  riparian  to  South  Wolf  creek  or 
its  tributaries,  but.  If  they  have  any  riparian 
rl£btB  to  tbe  water  of  said  creek,  they  are 
subordinate  and  subject  to  the  rights  of  ap- 
propriators  who  diverted  such  water  prior 
to  tbe  divestment  of  the  government  title, 
and  who  have  continued  to  use  sucb  water 
pursuant  to  sucb  appropriation  for  a  useful 
purpose.  We  do  not  know  Judicially  that  tbe 
l&nd  In  question  is  wltblu  tbe  limits  of  a 
railroad  grant,  or  that.  If  within  sucb  limits, 
It  la  land  which  the  railroad  company  could 
take  under  the  grant,  or.  In  tbe  absence  of 
proof,  that  sucb  railroad  company  ev^  had- 
any  title  thereto.  The  court  found  in  favor 
of  plaintiff  as  a  prior  approprlator,  and  upon 
his  claim  of  a  prescriptive  right  to  31  inches 
of  water,  and  against  the  prescriptive  rights 
of  defendants,  as  against  plaintiff,  set  up 
in  tbeir  answers.  The  evidence  waa,  it  Is 
thought,  amply  sufflclei^t  to  support  these 
findings.  There  are  in  the  very  nature  of  the 
claims  set  up  to  the  use  of  water.  In  cases 
of  this  character,  certain  elements  of  un- 
certainty vrhich  cannot  be  eliminated. 
Mountain  streams,  which  fumlsb  large  quan- 
titlee  of  water  during  a  portion  of  the  year, 
and  which  Is  appropriated  by  many  persons, 
during  the  dry  season,  or  In  years  of  drougbt, 
dwindle  to  mere  rlUs.  or  cease  to  flow, 
^tnesses  who  have  observed  the  annual 
user  of  the  water  by  given  Individuals  for 
many  years  are  prone  to  forget  as  to  tbe 
nonuser,  when  the  quantity  Is  small,  from 
the  simple,  fact  that  the  use  Impresses  t^e 
mind,  wbUe  Its  absence  Is  not  noticed  by  tbe 
casual  observer.  These,  and  some  other  ele- 
ments of  uncertainty  which  might  t>e  men- 
tioned, render  the  task  of  determining  tbe 
exact  facts  in  a  given  case  extremely  difficult 
A  careful  review  of  the  evidence  and  admit- 
ted facts  in  tbe  present  case  leads  to  the' 
conclusion  that  upon  all  the  salient  points 
the  court  below  deduced  tbe  facts  from  the 
testimony  with  a  large  degree  of  accturacy. 

Appellants  contend  that  the  finding  that 
plaintiffs  ditch  would  carry  31  Inches 
of  water  Is  unsupported  by  the  evidence. 
In  support  of  this  conteutlon.  we  are  re- 
ferred to  the  teatimony  of  C.  E.  Uren,  a 
civil  engineer,  who  testified  in  substance  that 
a  short  distance  below  tbe  measuring  box 
there  was  an  old  flume,  which  had  a  capacity 
of  only  131^  to  15  Inches  under  a  6-lnch 
pressure.  He  stated  that  the  capacity  of  the 
ditch  above  the  flume  was  35  inches.  Tbe 
witness  speaks  of  the  grade  of  the  flume, 
but  tbe  record  is  silent  as  to  what  that  grade 
was,  thus  omitting  an  Important  factor  es- 
sential to  a  calculation  of  the  capacity  of 
the  ditch.  On  the  other  hand,  plaintiff  and 
Alcorn,  a  witness  on  bis  behalf,  testified  that 
the  ditch  would  carry  31  Inches,  and  that  tbe 


flume  would  carry  as  much  as  the  ditch. 
Th^e  was  also  evidence  (1)  that  plain- 
tiff used  a  pfnrUon  of  the  water  to  irrigate 
at>ove  this  flume;  (2)  that,  at  the  time  when 
Uren  prot>ably  measured  tbe  flume,  It  was 
spilt,  and  not  In  repair,  and  that  another 
board  was  put  on  to  raise  It  two  inches 
higher.  Alcom,  who  was  entirely  familiar 
with  the  ditch  and  bad  charge  of  It  for  a 
time,  says  he  measured  the  flume,  and  "It 
was  8  Inches  bottom,  and  6  laches  sides." 
Ttiat  this  was  the  size  of  the  flume  when  In 
its  normal  condition,  and  that  a  portion  of 
the  side  was  removed  from  some  cause  when 
Uren  measured  it,  may  well  be  Inferred  ttom 
the  evidence. 

The  objection  that  there  was  no  evidence 
to  show  tbat  tbe  plaintiff  or  his  grantors 
have  contbiuously,  from  1S67  to  1891,  di- 
verted Into  their  ditch  so  much  of  the  water 
as  tbe  same  would  caixy,  etc.,  cannot  be 
maintained.  The  statement  specifies  tbat 
there  waa  evidence  to  show  that,  since 
1866-67,  Wheeler  and  his  successors  In  In- 
terest, Including  the  plaintiff,  have  each  year 
used  the  water  through  the  ditch  for  Irriga- 
tion and  domestic  purposes  upon  plaintiffs 
ranch.  Several  of  the  witnesses  alluded  to 
the  water  being  scarce  at  plalntlCTs  dam  by 
saying  there  was  not  enough  to  fill  his  ditch; 
and  plaintiff,  as  a  witness  In  his  own  be- 
half, said  In  substance  that  be  bad  sufficient 
water  to  Irrigate  his  raach  until  1891,  and 
that  It  required  his  ditch  full  to  Irrigate  bis 
crop.  If  these  assertions  of  ihe  witness 
were  correct.  It  must  follow  that  his  ditch 
was  accustomed  to  carry  water  to  the  extent 
of  Its  capacity,  when  It  was  to  be  bad.  No 
point  was  made  on  this  question  at  tbe  trial; 
hence,  we  need  not  expect  to  find  the  evi- 
dence full  on  tbat  head.  Men  usually  con- 
struct ditches  of  this  character  with  a  view 
to  the  quantity  of  water  needed  or  to  be  had, 
and  not  for  amusenient;  and  when  con- 
structed and  used,  while  the  quantity  of 
water  actually  diverted  is  a  question  of  fact, 
the  user  of  the  quantity  their  ditches  will 
carry  is  so  natural,  and  so  nearly  In  accord 

■  with  our  common  knowledge,  that  slight  tes- 
timony Is  sufficient  to  establish  the  fact 

Passing  a  number  of  objections  to  tbe  flud- 
Ings,  which  are  merely  technical  and  unim- 
portant or,  as  In  case  of  one  of  them, 
directly  in  the  face  of  tbe  facts,  as  stipu- 
lated In  open  court  and  we  come  to  the 

'  question  most  elaborately  discussed  by  ap- 
pellants In  their  brief,  viz.  that  relating  to 
tbe  findings  of  tbe  court  against  the  pre- 
scriptive rights  of  defendants,  claimed  to 
have  been  acquired  by  them  by  an  adrei-se 
user  of  the  water  for  a  period  In  excess  of 
five  years.  The  right  which  Is  acquired  In 
and  to  the  waters  of  a  stream  by  a  prior 
appropriation  thereof  may  be  lost  either 
wholly  or  In  part  by  the  adverse  possession 
and  user  of  another;  and  when  such  adverse 
claimant  has  bad  the  continued,  notorious, 
uninterrupted,  and  a^vgrs^J^o^e^^^ 
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water,  or  of  a  pcartton  thereof,  during  the 
period  prescribed  by  the  statute  of  limitations 
for  entry  npon  lands  (which  In  this  state 
Is  Ave  years),  the  law  win  presume  a  grant 
of  the  right  so  held  and  enjoyed  by  him. 
Water  Go.  t.  Crary.  25  Gal.  504;  American 
Oo.  T.  Bradford,  27  Cat  361;  Oare  t.  Crafts, 
53  Gal.  135;  Cox  t.  Clough,  70  Cal.  345,  11 
Pac.  732.  The  right  acquired  by  prescrip- 
tion Is  measured  by  the  extent  of  the  contin- 
uous enjoyment  The  right  claimed  most  be 
adverse;  that  Is  to  say,  "It  must  have  been 
assarted  under  claim  of  title,  with  the  knowl- 
edge and  acquiescence  of  the  person  having 
the  prior  right  s^d  must  have  been  unin- 
terrupted." Water  Co.  t.  Hancock,  85  Cal. 
219,  24  Pac  645;  Amwlcan  Oo.  v.  Bradford, 
snpra.  "In  order  to  constitute  a  right  by 
prescription,  there  must  have  been  such  an 
luvasion  of  the  rights  of  the  party  against 
whom  It  Is  claimed  that  be  would  hare 
had  ground  of  action  against  the  Intruder." 
Water  Co.  t.  Hancock,  sdiira;  Anaheim 
WatCT  Oo.  V,  Seml-TToplc  Water  Ca,  64  Cal. 
185,  30  Pac.  623.  The  glaring  defect  In  ap- 
pellantB'  case,  under  which  they  claim  a 
XvescrlptlTe  right,  la  Involved  In  the  proposi- 
tion last  quoted.  TbeSr  argument  is  In- 
genious, if  not  sound,  tt  may  be  para- 
phrased tiras:  Defendants  for  over  10 
years  have  Irrigated  thdr  ranch  hdd  by 
them  as  tenants  In  common,  during  each 
year,  with  watw  from  the  two  fOTks  of  South 
Wolf  creek.  Dtfendont  Bmdonl  has  contln- 
uonsly,  for  10  years,  Irrigated  the  ranch 
owned  by  him  on  the  south  fork  oC  said 
stream,  and,  when  necessary  so  to  do,  has 
used  all  the  vrata  of  said  south  or  east  fork 
for  that  purpose;  and,  as  to  the  last  asser- 
Uon,  tha-e  la  no  conflict  in  the  evidence. 
This  must  be  admitted  as  literally  true,  but 
the  conclu^on  drawn  by  ai^KiUants  does  not 
follow.  The  testimony  shows  that  plaintiff's 
ditch  has  Its  bead  bdow  the  Junction  of 
the  two  fwks  of  Ibe  stream;  that  during  a 
portion  ot  the  year  there  is  sufflclent  water 
In  the  stream  fw  all  the  parties;  that  the 
ncarth  fork  Is  tbe  prindpal  or  larger  branch, 
and  fnmtshes  most  ot  the  water;  that  i«Ior 
to  1891  pilalnttff  had  plotly  of  water,  or, 
vbm  It  became  short,  d^ndants,  upon  be- 
ing notified,  turned  it  down.  It  came,  no 
doubt,  maiidy  from  the  nwth  fork,  but  this 
could  make  no  difference  to  the  plaintiff. 
It  was  SI  Inches  of  water  to  which  he  was 
entitled,  and  he  was  not  injured,  and  could 
not  complain  that  It  came  from  one  branch, 
and  not  from  the  otho-.  There  was  no  In- 
va^on  of  his  rights,  and  he  had  no  ground 
tor  an  action,  as  long  as  he  received  the 
quantity  of  water  to  which  he  was  entitled, 
and  according  to  hla  testimony  he  did  re- 
ceive It  until  1891.  It  follows  that  If,  under 
such  circumstances,  Rondoni  used  all  the 
water  of  the  south  fork,  it  was  not  up  to 
1891,  an  Invasion  of  the  rights  of  the  plaJn- 
tiff,  and  hence  afforded  no  foundation  upon 
which  to  build  a  i^rescriptlve  right 


At  the  trial,  conns^  toe  appellants,  npmk 
the  cross^xamlnatton  of  B.  Alcorn,  a  wit- 
ness who  has  testified  for  plaintiff,  asked 
s^d  witness  tf  be  had  not  stated  to  de- 
f^dant  Rondoni  and  Animilo  MIrandl,  at 
the  house  of  Wheeler,  during  the  summer 
of  1890,  when  the  latto-  was  sick,  that  he 
(the  witness)  knew  all  about  the  water,  and 
could  tell  them  as  well  as  anybody  else, 
and  that  Faulkner  (the  plaintiff)  had  the 
right  to  the  water  that  came  below  the  forks 
of  tbe  creek,  but  had  no  right  to  the  water 
above  the  forks  of  the  creek,  and  that  Faulk- 
ner bad  no  right  to  interfere  with  them  as  tfr 
the  water  above  the  forks  of  the  creek.  The 
witness,  In  answo*,  denied  that  he  bad  so 
stated.  Defoidants  thweaftesr  called,  aa  a 
witness  on  th^r  behalf,  defoidant  Rondcmi, 
and  offored  to  prove  1^  him  the  truth  of  the 
alleged  statement  of  AlcOTn,  as  involved  in 
the  affirmative  of  the  question  put  to  him, 
to  which  counsel  tor  the  plaintiff  objected 
as  being  Immaterial,  Irrelevant  and  incom- 
petent and  not  pertbient  to  any  issue  raised 
by  the  pleadings,  etc.  Tbe  objecticm  was 
sustained,  an  exception  resonred,  and  the 
ruling  is  now  asrigned  as  error.  Antonio 
MIrandl  was  also  called  as  a  witness,  a  like 
offor  of  proof  made,  objections  offered, 
a  like  mUng  had,  and  exception  taken,  and 
a  like  «T<v  Is  asirigned.  It  was  said  by 
Wallace,  G.  J.,  In  People  v.  Devlne,  44  Cal. 
468:  "A  recognized  role,  or  rather  qualifica- 
tltm  ct  the  rule,  govontng  the  Impeachment 
of  the  credit  of  a  witness  by  proof  of  c<Hitra- 
dlctory  statements  dsewboe  made  t^  him. 
Is  that  the  matter  involved  In  the  supposed 
contradiction  must  not  Itsdf  be  merdy  col- 
lato-al  In  Its  character,  but  must  be  relevant 
to  tbe  Issue  being  tried.**  People  v.  Webb,  70 
Cal.  120,  11  Pac.  609;  People  t.  Devlne. 
snpra;  People  v.  I^e,  75  Cat  112,  16  Pac 
537;  People  v.  Portado,  57  OaL  346.  Purst 
V.  Railroad  Co.,  72  N.  Y.  542,  was  an  action 
against  a  street-car  company  toe  Injoiy  to 
a  child  by  bdng  run  over.  The  conducts 
was  called  as  a  witness  for  def^dant,  but 
testified  nothing  as  to  the  driver.  On  cross- 
examination  he  was  asked,  in  substance.  If 
he  bad  not  said  to  the  father  of  plaintiff 
that  It  was  the  fault  of  the  driver;  that 
bad  he  looked,  It  would  not  have  happened, 
etc.  Replying  In  tbe  negative,  testimony 
was  admitted  to  contradict  him,  and  It  was 
held  errw.  In  tbe  present  case  tlie  witness 
Alcwn  had  not  testified  as  to  any  mattor 
relating  to  the  right  to  tbe  water  above 
the  forks  of  South  Wolf  creek.  His  declara- 
tion out  of  court  made  to  third  parties,  and 
not  in  the  presence  of  plaintiff,  could  not 
bind  the  latter,  and  was  totally  Inadmissible 
fear  that  purpose.  It  was  not  In  contradic- 
tion of  anything  to  which  he  had  testified, 
was  outside  of  legitimate  cross-examination, 
and  hence,  as  it  did  not  come  within  any 
exception  provided  In  such  coses,  the  answer 
of  the  witness  was  flnaL  1  Greeol.  Bv.  f 
449;  People  v.  TUey,  84  CaU  ^1.  24  Pac. 
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200;  People  v.  Bell,  53  Cal.- 119.  There  was 
uo  error  In  the  rulings  of  tiie  court  excladiog 
the  iM'ofiF^ed  testimony. 

Tiie  findings  are  snfflcient  to  uphold  the 
Jud^ent  The  other  errors  assigned  are  un- 
important  The  Judgmrat  and  order  ap- 
pealed from  stiould  be  affirmed. 

We  concur:   HATNES,  O.;  BBLGHEB,  a 

P£B  CUBIAAL  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  or- 
d»  appealed  from  are  affirmed. 


lOiCaL  IH 

OONROT  T.  DUNIiAP,  (No.  18^) 
(Snpzeme  Qourt  of  GaUfomla.  SepL  21,  1804.) 

laraOLTBXOT  —  SBT-OiT  BT  DibtOB  O*  ImOLTBHT 

— Whbs  .  Allowsd. 

TTodv  the  iugt^Teocy  act  of  18S0  (section 
43),  which  proTides  tliat  no  set-off  Bhall  be  al^ 
lowed,  in  favor  of  a  debtor  of  an  InBoIvent, 
on  account  of  a  claim  against  tne  insolvent 
transferred  to  the  dd)tor  "after  the  flllns  of  the 
petition,"  a  debtor  mar  set  off  a  claun  par- 
chased  bef(M'e  the  filing  of  the  petition  by  the 
insolvent,  tfaongh  he  knew  of  the  latter's  insol* 
rmier. 

Commissioners'  decision.  Department  2. 
Appeal  from  snperlor  court,  Flaoer  county; 
Matt  F.  Johnson,  Judge. 

Action  by  W.  C.  Conroy,  as  assignee  In  In- 
Holvency  of  O.  W.  HoUenbeds;  against  Wil- 
liam I>tmlap,  There  was  a  Judgment  Cor 
plaintiff,  and  defendant  appeals.  Rerersed. 

F.  P.  Tuttle  and  John  M.  Fulwedler,  for  ap- 
pelant Ben  P.  Tabor,  for  respondent 

BELCHBR,  O.  O.  W.  HoUenbeck  was  en 
gaged  In  the  business  of  banking  In  Placer 
county,  and  on  October  31, 1892,  the  doors  of 
his  banking  house  were  closed,  and  pnymenta 
suspended,  he  being  Insolvent  At  that  Um^ 
the  defendant  was  Indebted  to  him  in  the 
sum  of  $321.80  for  money  loaned,  and  he  was 
Indebted  to  one  Mrs.  S.  J.  Dunlap  In  the  sum 
of  $339,98  for  money  deposited  in  bis  bank 
by  her.  On  November  1,  1892,  Mrs.  Dunlap, 
for  a  valuable  consideration,  assigned  and 
transferred  In  writing  her  said  demand  against 
HoUenbeck  to  the  defendant  On  November 
10, 1892,  HoUenbeck  filed  In  the  superior  court 
of  Placer  county  bis  petition  and  schedule  in 
.  voluntary  Insolvency,  and  was  thereupon  ad- 
judged to  be  an  Insolvent  debtor.  Thereafter 
the  plaintiff  was  duly  elected  and  appointed 
assignee  of  the  estate  of  the  Insolvent  and 
qualified  as  such,  and  the  clerk  of  the  court 
by  an  Instrument  under  his  hand  and  the 
seal  of  the  court  assigned  and  conveyed  to 
him  aU  the  property,  real  and  personal,  of 
the  debtor.  The  plaintiff,  as  such  assignee, 
brought  this  action  to  recover  from  the  de- 
fendant the  said  sum  of  ^1.80,  aUeglng  that 
on  tiie  10th  day  of  November,  1S92,  the  de- 
fendant was  indebted  to  HoUenbeck  In  that 
sum  for  money  loaned,  and  that  no  part  of 
iba  same  had  been  paid.  The  defendant,  by 


his  answer,  denied  that  he  was  Indebted 
to  HoUenbeck  on  the  10th  day  of  November, 
1892,  or  at  any  time  after  the  1st  day  of 
that  month,  in  the  sum  named,  or  In  any 
sum;  denied  that  he  had  not  paid  his  said 
Indebtedness;  and  averred  that  on  Novem- 
ber 1,  1^2,  he  was  Indebted  to  HoUen- 
beck, and  HoUenbeck  was  Indebted  to  Mrs. 
Dunlap,  and  Mrs.  Dunlap  assigned  and  trans- 
ferred her  said  demand  to  him,  as  before 
stated,  and  that  thereby  he  became,  and  now 
Is,  a  creditor  of  HoU^beck  and  of  his  estate 
for  the  balance  of  said  sum,  to  wit,  $18.18. 

The  case  was  tried,  and  the  court  found  thi* 
facts  to  be  substantlaUy  as  above  stated,  and 
as  conclualons  of  law:  "(1)  That  tBe  defend- 
ant Is  not  entitled  to  the  set-off  claimed,  and 
that  the  same  should  be  disaUowed."  (2) 
That  the  plaintiff  Is  entitled  to  judgment  for 
the  sum  of  $321.80,  gold  coin  of  the  United 
States,  and  to  legal  Interest  thereon  from  the 
10th  day  of  November,  1892,  and  to  costs  of 
suit"  Judgment  was  accordingly  so  entered, 
from  which,  and  from  an  order  denying  a  new 
trial,  the  defendant  appeals. 

The  appellant  contends  that  the  conclusions 
of  law  were  not  justified  by  the  facts,  and 
were  erroneous;  and  whether  this  be  so  or 
not  must  be  determined  from  a  considerat3<»i 
of  the  provisions  of  the  Insolvent  act  of  1880. 
Section  21  of  that  act  provides  that  the  as- 
signee may  sue  in  his  own  name  to  recover 
any  debt  due  the  insolvent  "and  no  set-off  or 
counter-claim  sball  be  allowed  In  any  such 
suit  for  any  debt,  unless  It  was  owing  to 
Bu<di  creditor  by  such  debtor  at  the  time  of 
the  adjudication  of  Insolvency."  And  section 
43  provides:  "In  all  cases  of  mutual  debts 
and  mutual  credits  between  the  parties  the 
account  between  them  shall  be  stated,  and 
one  debt  set  off  against  the  other,  and  the  bal- 
ance only  shall  be  allowed  and  paid.  But  no 
tet-off  or  counter-claim  sbaU  be  aUowed  of  a 
claim  In  Its  nature  not  provable  against  the 
estate;  provided,  that  no  set-off  or  counter- 
claim shaU  be  allowed  In  fovor  of  any  debtor 
to  the  Insolvent  of  a  claim  purchased  by  or 
transferred  to  him  after  the  filing  of  the  pe- 
tition by  or  against  him,  for  13ie  purpose  of 
making  such  set-off  or  countw-dalm."  It  Is 
evident  that  the  claim  here  sought  to  be  set 
off  Is  such  a  one  as  may  constitute  a  counter- 
claim under  section  438,  Ck>de  Civ.  Proc.,  and 
that  It  was  purchased  by  and  transferred  to 
the  defendant  before  the  filing  of  HoUen- 
beck's  petition  in  insolvency,  and  was  a  debt 
owing  to  defendant  by  HoUenbeck  at  the  time 
of  the  adjudication  in  Insolvency.  And  it  is 
claimed  for  appeUant  that,  imder  the  maxim, 
"Expresslo  unius  est  exciuslo  alterlus,"  sec- 
tion 43,  supra,  should  be  so  construed  as  to 
aUow  daims  purchased  before  the  filing  of 
the  petition  by  the  Insolvent  to  be  offset,  since 
claims  purchased  after  that  date  are.  in  ex- 
press terms,  excluded.  There  have  boon  no 
decisions  of  this  court,  so  far  as  we  are  arl- 
vlsed,  bearing  upon  the  question  In  hand.  Imt 
the  -same  question  has  seTO'al  times  arisen 
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and  been  passed  upon  by  the  federal  courts 
In  cases  involTlng  the  construction  of  section 
20  of  the  bojikmpt  act  of  1867,  which  reads 
as  follows:  "In  all  cases  of  mutual  debts  or 
mutual  credits  between  the  parties,  the  ac- 
count between  them  shall  be  stated,  and  one 
debt  set  off  against  the  other,  and  the  bal- 
ance only  idiall  be  allowed  or  paid,  but  no 
set-off  BhaU  be  allowed  of  a  claim  In  Its  na^ 
ture  not  provable  against  tlie  estate;  prorlded, 
that  no  setoff  shall  be  allowed  In  favor  of 
any  debtcv  to  the  bankrupt  of  a  dfUm  pur- 
chased or  transferred  to  hhn  after  the  filing 
of  the  petition."  The  cases  referred  to  are: 
In  re  Ctty  Book  ot  Savings.  Loan  &  Discount 
Fed.  Oas.  No.  2,742;  Bltchcock  v.  Rollo,  Fed. 
Cas.  No.  QJB3S;  Sawyer  v.  Hbag,  17  WalL 
610;  Hovey  v.  Insurance  Co.,  Fed.  Oas.  No. 
6,743;  Lloyd  v.  Turner,  5  Sawf.  4fi3,  Fed. 
Oas.  No.  8,436. 

The  case  of  In  re  Glty  Bank  of  Savings 
Loan  &  Discount  was  the  first  In  point  of 
time,  and  was  decided  by  the  United  States 
district  cotot  of  Oallfomla,  Hoffman,  J.  In 
that  case  It  was  held  that  under  the  twentieth 
section  of  the  bankrupt  act  such  a  set-oft 
as  Is  here  claimed  mlglit  be  made^  and  the 
court,  after  reviewing  the  English  cases  bear- 
ing on  the  anestlon,  said:  *Tb6  rule  estab- 
lished by  these  cases  aeena  to  have  been 
adcq?ted  by  congress  in  framing  tlie  provi- 
sions of  the  bankrupt  act  with  regard  to 
offsets.  A  ttebtor  of  the  bankrupt  Is  allowed 
to  set  off  a  debt  due  to  him  from  the  bank- 
rupt provided  It  has  been  purchased  by  or 
transferred  to  him  before  the  filing  of  the 
petition."  Hitchcock  v.  Rollo  was  next  de- 
cided by  t3ie  United  States  district  court  of 
lUlttols,  Drummond,  J.  In  that  case  it  was 
iuAd  tb&t  a  claim  against  an  insolvent,  pur- 
chased by  his  debtor  before  the  filing  of  a 
petition  ta  bankruptcy,  with  knowledge  of 
the  Insolvraicy,  could  not  be  used  as  a  setr 
off,  but  it  was  admitted  that  It  might  be 
so  used  If  purchased  without  such  knowl- 
eds&  And  tiie  court,  speaking  of  the  case  of 
In  re  City  Bank  of  Savings,  Loan  &  Dlsoount, 
said:  "It  was  held  In  that  case  that  the  fact 
that  the  creditor  of  the  bankrupt,  at  ibe  time 
he  asdgned  his  claim  to  a  debtw,  had  reason 
to  believo  the  bankrupt  to  be  Insolvent^  did 
not  prevent  the  debtor  from  setting  off 
against  the  debt  the  dalm  thus  assf^ed. 
*  ••  If  the  case  decided  in  California 
Intended  to  sanction  a  set-off  such  as  Is 
claimed  here,  we  do  not  feel  Inclined  to 
adopt  file  rule  tbwe  stated.  We  bold  it  to 
be  the  duty  of  a  court  of  equity  so  to  construe 
the  twentieth  section  as  not  to  suffer  it  to 
defeat  the  main  purpose  of  the  bankrm>t 
law,  or  to  poTOlt  one  creditor  In  this  way  to 
obtain  the  payment  of  his  claim  In  full,  to  the 
sacrifice  of  the  claims  of  other  creditors." 
Sawyer  v.  Hoag  was  an  action  brought  by 
tile  asrt^ee  of  a  bankrupt  corporation  to 
recover  money  ^eged  to  be  due  the  com- 
pany, and  in  which  the  defendant  souc^t  to 
have  certain  claims  asalnst  the  company, 


which  he  had  purchased  before  flte  filing  of 
the  petition  In  bankruptcy,  set  off  against 
his  indebtedness.  The  cotni,  by  Mr.  Justice 
Miller,  said:  "The  first  and  most  important 
question  to  be  decided  in  this  ease  is  whetlur 
the  indebtedness  of  the  appelant  to  tlie  in- 
surance company  Is  to  be  treated,  for  the 
purposes  of  this  suit,  as  taiSfy  based  on  a 
loan.of  money  by  the  company  to  him,  oe  as 
representing  his  unpaid  stodc  subscription.*' 
And  It  was  bdd  that  tbe  numey  due  was 
for  un^d  shares  of  stock  in  the  com- 
pany. Tbe  court  further  said:  'Tbxmgh  It 
be  a  doctrine  of  modern  date,  we  ttdnk  It 
now  well  established  that  the  capital  stock 
of  a  corpcoratlon,  especially  its  unpaid  sub- 
scriptions, is  a  trust  fund  for  the  benefit  of 
Hie  general  creditors  of  the  cwporation.'* 
And  again:  *TbB  debt  wUch  the  appellant 
owed  for  his  Bto<^  was  a  trust  fund,  devoted 
to  fbB  payment  of  aU  lite  creditors  of  tbe 
company.  As  soon  as  the  company  became 
Inscdvent,  and  this  fiwt  became  known  to 
the  appellant,  the  right  of  set-off  for  an  ordi- 
nary debt  ceased.  It  became  a  fund  bekmg- 
Ing  equally  in  equity  to  aU  tiie  credltns,  and 
could  not  be  appropriated  by  the  debtor  to 
the  ezdudve  payment  of  his  own  d^m." 
And  upon  this  ground  it  wa«  hdd  that  the 
defradant  was  not  entitled  to  tbs  set-ofL 
Hovey  t.  Insurance  Ca  was  a  case  in  tbe 
United  States  drcoit  court  of  Ohio,  in  whldi 
Swing,  jr.,  delivered  the-optnion.  It  was  held 
that  '"a  debt  of  one  insolvoit  purcSiased  by 
his  debtor  Immediately  prior  to  the  filing  of 
a  petition  in  bankruptcy,  and  purchased  In 
order  to  set  the  same  off  agiUnst  bis  Indebt- 
edness, is  protected  by  the  bankrupt  act. 
It  only  twblddlng  tbe  set-off  of  idalms  pur^ 
dused  after  petition  filed."  nie  court  re- 
viewed very  fully  I2ie  authorities,  and,  speak- 
ing of  Sawyer  t.  Hoag,  said:  "If  the  sn- 
pp&aae  court  had  given  to  the  twentletii  sec- 
tion ihe  construction  contended  for.  ttme 
wotild  have  been  no  necessity  of  determining 
tbe  character  of  the  indebtedness  of  Sawyer, 
for  it  was  an  admitted  tact  tiiat  be  knew  of 
the  insolvency  of  the  company  when  he  pur- 
chased tiie  certificate."  And  again:  "Hav- 
ing detOTnlned  this  most  Important  question, 
that  the  debt  was  a  part  of  the  stock  of  tiie 
company,  and  therefore  a  trust  fond  for  the 
benefit  of  tiie  general  credlttnrs  of  tbe  cor- 
pOTation,  they  dedde,  as  against  sDcb  a  fnnd, 
tiie  setoff  could  not  be  allowed,  and  tbdr. 
construction  of  the  twenfletn  section  must 
be  taken  as  applying  to  a  case  of  the  charac- 
ter  they  found  the  one  Ijefore  them  to  be. 
SO  that,  rather  than  being  an  authority  In 
favw  of  the  construction  claimed  by  plaintiff. 
It  would  seem  to  be  one  strongly— luferratlat 
ly,  at  least— against  It."  Afto-  the  toregidng 
dedslona  were  made,  congress,  on  June  22; 
1874,  amended  section  20  of  the  bankropt  act 
adding  at  the  end  thtt«of  tbe  following 
words:  "Or  In  cases  of  compuls(»7  bank- 
ruptcy, after  the  act  of  bankruptcy,  upon  or 
in  tespect  of  which  ttie  adjudication  eiiaU  be 
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made,  with  a  view  of  making  such  set-otf.** 
'Llay<l  T.  Turner  was  a  case  in  the  United 
States  district  court  of  CallforDia,  and  was 
decided  in  1S70  by  Hoffman,  J.  It  was  held 
that  "a  claim  a^aluet  the  bankrupt,  pur- 
chased before  the  filing  of  the  petition,  but 
with  full  knowledge  of  the  Insolvency,  and 
with  Intent  to  use  the  claim  as  a  set-off,  Is 
available  for  that  purpose  to  the  purchaser 
In  a  ease  of  voluntary  bankruptcy."  The 
learned  Judge  reviewed  the  earlier  casM,  and 
considered  that  the  conclusion  reached  de- 
rived much  support  from  the  case  of  Sawyer 
T.  Hoag,  and  also  from  the  amendment  made 
by  congress  to  section  20  In  1874.  He  said: 
"That  amendment  i»t}Tldes  that  In  cases  of 
compulsory  bankruptcy  no  offset  shall  be  al- 
lowed of  a  claim  purchased  or  transferred 
after  the  act  of  bankruptcy  in  respect  of 
which  the  adjudication  shall  be  made,  and 
with  a  view  of  making  such  set-otf.  In  vol- 
untary cases  the  original  langtiage  of  the  act 
has  been  suffered  to  stand,  and  tiie  set-off  Is 
prohibited  only  when  purchased  or  trans- 
fared  after  the  filing  of  the  petition." 

It  Is  not  made  clear  by  the  record  in  this 
case  that  elthw  the  defendant  or  Mrs.  Dua- 
lap  had  knowledge  of  the  Insolvency  of 
HoUeubeck  at  the  time  of  the  assignment 
and  transfer  in  queeUon.  But,  assuming  that 
th^  did  have  such  knowledge,  still,  in  our 
opinion,  the  set-off  claimed  was  authorized  by 
the  provisions  of  the  insolvent  act,  when 
properly  construed,  and  should  have  been  al- 
lowed by  the  court  below.  We  advise  that 
the  judgment  and  order  be  reversed,  and  the 
cause  remanded,  witb  directions  to  the  court 
below  to  enter  Jodgmcnt  in  favor  of  the  de- 
fendant 

We  concur:  SBAALS,  0.;  HAYNBS,  a 

PER  OURIAM.  For  the  reasons  given  In 
the  foregolng(^liLiQo,  the  judgmrat  and  ordw 
appealed  from  are  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  below 
to  alter  Judgment  In  favor  of  tha  defendant 


IM  Cai.  in 

DAUOHBRTT  t.  DATJOHBBTT  et  aL  (No. 
18,284.) 

(8tiiv«ne  Oourt  of  OsHfomla.  Sept  26,  18M.) 
Fraudulvnt  Convbtance— Evidbsob. 
Where  the  evidence  showed  that  a  con- 
veyance was  voluntary,  and  was  made  when 
the  grantor  was  in  debt,  and  embraced  all  his 
pn^terty  subject  to  execution,  that  It  was  kept 
secret,  and  the  grantor  retained  iMiesession  until 
his  death,  and  there  was  uncontradicted  evi- 
dence of  an  admiMlon  by  the  grantor  that  he 
bad  conveyed  to  defraud  oredltors,  a  flnding  that 
there  was  no  fraud  Is  aroneoos. 

Gommisaloners'  decision.  D^>artment  1. 
Appeal  from  superior  court  Amador  county; 
C  y.  Ckittschalk,  Judge. 

Action  by  Mai?  B.  Daugherty,  admiais- 
tratrlx  of  the  estate  of  George  W.  Daugherty, 
deceased,   against   Uaiy   Dau^^ierty  and 


Cephas  Daugherty,  to  set  aside  a  conveyance 
by  the  deceased  to  the  defendant,  Mary 
Daugherty,  and  to  compel  a  reconveyance  to 
plaintiff.  Judgment  for  defendants,  and 
plaintiff  appeals.  ReverBed. 

R.  a  Rust  and  Wm.  J.  McGee,  for  appel- 
lant D.  B.  Spa«noll  (Armstrong  ft  Bruner, 
of  counsel),  for  respondents. 

SBARLS,  0.  George  W.  Daugherty,  a 
married  man,  was  the  owner  of  a  residence 
and  a  tract  of  land  known  as  "Lots  Num- 
bers 11,  12,  and  13,  In  Block  Number  8,"  In 
the  town  of  Jackson,  county  of  Amador,  state 
of  CJallfomla,  and  was  Indebted  In  sundry 
sums  of  money,  amounting  to  say  $400,  of 
which  sums  $205  was  secured  by  a  mort- 
gage on  the  lots  last  mentioned.  On  or  about 
May  12,  1S90,  said  George  W.  Daugherty 
died  a  declaration  of  homestead  upon  his 
residence  property,  and  conveyed  to  his 
mother,  Mary  Daugh^ty,  one  of  the  respond- 
ents herein,  by  a  voluntary  deed  of  convey- 
ance. In  consideration  of  lore  and  affection, 
the  lots  above  mentioned.  Brides  the  home- 
stead and  the  lots  thus  conveyed,  said  Daugh- 
erty, grantor,  had  no  other  property.  Mary 
Daugherty,  the  mother  and  respondent  either 
paid  off  the  mortgage  on  the  lots  conveyed 
to  her,  or  advanced  to  her  son  and  grantor 
the  mraiey  necessary  therefor,  viz.  $2t0,  and 
tiie  mortgage  was  satisfied.  George  W. 
Daugherty  continued  In  possession  of  the 
property  so  conveyed,  and  collected  to  his 
own  use  the  rents  tberefn>m,  amounting  to 
$12  per  month,  until  his  death,  which  oc- 
curred April  6,  1801.  The  appellant  herein, 
who  Is  his  widow,  was  duly  appointed  ad- 
ministratrix of  his  estate,  qualified  as  such, 
procured  the  homestead  to  be  set  apart  for 
her  and  her  infant  child,  and  allowed  claims 
against  the  estate  aggregating  some  $20(1,  of 
which  clalns  $100  at  least  was  due  prior  to 
the  voluntary  conv^ance  aforesaid;  and, 
there  being  no  assets  for  the  payment  of  sold 
claims,  the  appellant  at  tlie  request  of  cred- 
itors, under  section  1589,  Code  Civ.  Proc,  ln> 
Btituted  this  action  to  set  aside,  as  frandn- 
lent  and  void,  the  deed  of  conveyance,  and  to 
compel  a  reconveyance  of  Hie  property  by 
the  mother,  Mary  Daui^erty,  etc.  The  com- 
plaint charges  (1)  that  the  conveyance  was 
voluntary,  and  wlOioat  valuable  considera- 
tion; (2)  actual  fraud  on  the  part  of  deceased 
and  his  mother,  with  a  view  to  defraud  the 
creditors  of  deceased.  The  answer  admit- 
ted the  conveyance,  denied  all  fraud,  etc. 
Cephas  Daugherty  is  the  husband  of  the 
other  defendant  and  Is  made  a  party  defend- 
ant The  cause  was  tried  Ify  the  court  with- 
out a  jury,  and  written  findings  filed,  nega- 
tiving all  charges  of  fraud,  upon  which  judg- 
m^t  was  entered  in  favor  of  defendants  for 
coats.  Plaintiff  appeals  from  the  Judgment 
and  from  an  order  denying  her  raotiw  for  a 
new  trial. 

Under  section  3442  of  our  Civil  Code.  tbA 
question  of  fraudulent  Uitent^heijeJ^j^^^| 


890 


PAOIFIO  REPORTEEl,  Vol.  37- 


(CaL 


fact,  and  not  of  law,  "nor  can  any  txaiata 
or  charge  be  adjudged  fraudulent  aolely  on 
the  ground  that  It  was  not  made  for  a  valu- 
able conBlda*ation."  McFadden  Mitchell, 
54  Cal.  628;  BuU  v.  Bray,  89  CaL  286,  26  Pac 
873;  Threlkel  t.  Scott,  89  CaL  351,  26  Pac. 
879;  Wlndhaos  t.  Boote,  92  Gal.  617,  28  Pac. 
097.  The  Question  ftiea  is,  did  the  testi- 
mony warrant  the  findings  of  the  court?  1 
am  driven  to  the  conclusion  that  It  did  not 
It  established,  without  any  conflict  wbat- 
ever,  the  following  facts:  (1)  That  the  con- 
veyance was  Toluntary.  (2)  That,  at  the 
date  of  the  conveyance,  decedent  was  in- 
debted.  (3)  That  he  conveyed  all  of  Ms  prop- 
erty subject  to  execution.  (4)  That  the  con- 
veyance was  kept  secret,  and  that  neither 
his  creditors  or  his  father,  who  is  a  def^d- 
ant  hare,  knew  of  it  until  his  death.  (5) 
That  he  cfmtinued  to  use  the  property  as  his 
own  up  to  the  time  of  his  death.  (6)  That 
one  of  his  creditors,  who  held  a  small  claim 
against  him,  was  crowding  him  for  payment 
(7)  Thore  Is  also  the  testimony  of  four  wlt- 
n^sect  to  the  eifect  that  deceased  declared 
to  them  at  dlfferrat  times  and  places,  in 
substance,  "that  he  owed  some  mon^  be- 
low, and  was  afraid  his  creditors  would  hop 
on  him,"  and  was  going  to  deed  the  property 
to  his  motfaar,  and  that  his  creditors  were 
pushing  him,  and  be  expected  to  be  attached, 
and  that  "be  bad  deeded  tala  proper^  to  pre- 
vent his  creditors  from  attaching  It  •  •  • 
and  that  be  would  fight  them  to  the  bitter 
end."  There  was  no  contradiction  of  any  of 
this  testimony,  except  by  showing  declara- 
tions of  deceased  to  the  effect  that  he  had 
had  trouble  with  his  wife,  bad  separated 
from  her,  and  wanted  to  fix  It  so  that  she 
would  not  get  the  property.  This  constitutes 
a  synopsis  of  the  testimony  on  the  question 
of  fraudulent  intent  and  upon  It  the  finding 
should  have  been  in  favor  of  tbe  plalntUf, 
and  the  Judgment  and  order  appealed  from 
should  be  reversed,  and  a  new  trial  ordered. 

We  concur:  TEMFIiB,  a;  BELCHEB,  a 

PER  CURIAM.   For  tbe  reasons  glvtsi  In 
the  faregolng  oplnltm  the  Judgment  and 
der  appealed  from  are  reversed,  and  a  new 
trial  ordwed. 


lU  Cal.  SOB 

WALKERLT  et  al.  v.  OKEBNB,  Judge.  (No. 
15,712.) 

(Supreme  Coart  of  California.  8^  26,  1804.) 

Bill  or  Bxosptions  —  Oroditxis  tor  SrRiKine 
Oct  —  Sbttlbub?:t  —  Mandanus  to  Judob  — 
PiNDiKOB  AS  to  Will— Iktbntion  or  Testatob. 

1.  A  bill  of  exceptiMiB  aboold  not  be  stradt 
out  for  omitUag  to  set  out  the  evidence  or  oth- 
er matter  neceasary  to  explain  it,  as  required  by 
Code  Civ.  Proc.  |  648,  unleas  It  appenrs  that 
the  omisflitHi  was  made  with  intent  to  [perpetrate 
a  gross  and  deliberate  fraud. 

2.  A  petition  for  mandamus  to  comp^  a 
Judge  to  settle  a  UU  of  excepti<His  which  he  has 


ordered  stricken  ont  for  frandijlent  omisaioQ  of 
material  facts  shoold  allege  in  snbstance  that 
such  bill  contained  everything  that  the  petitioner 
believed  it  should  contain. 

3.  Where  a  will  is  set  out  In  the  findings, 
a  bill  of  exertions  attacking  fiuther  findings  an 
to  what  teatatM-  'intended"  and  "meant"  can- 
not be  objected  to  on  the  ground  that  the  evi- 
dence npon  wbldi  the  findinn  wtxe  based  was 
not  set  out  in  the  bill,  since  the  wiU  is  the  best 
evidence  of  testatnr's  intentioB. 

In  bank. 

Application  for  mandamus  by  John  Walk- 
erly  and  others,  legatees  of  William  Walk- 
erly,  deceased,  against  W.  B.  Greene,  Judge 
of  the  mperior  court  to  compd  a  settlement 
of  a  bni  of  onsepttons  on  an  appeal  from  a 
decree  of  distribution.   Writ  granted. 

B.  B.  Newman,  for  petitlon«8.  H.  O.  Elre- 
baugh,  for  respond^t 

BEATTT,  C.  J.  This  Is  an  original  pro- 
ceeding by  mandamus  to  compel  settlement 
of  a  bill  of  exceptions.  Petitioners  are  some 
of  the  residuary  legatees  of  William  Walk- 
erly,  deceased,  whose  will  was  admitted  to 
probate  In  Alameda  county  In  18S7.  In  1892 
bis  executors  filed  their  final  account  and 
a  petition  for  distribution  of  the  estate.  In 
August  of  that  year  tbe  final  account  was 
settled,  but  the  matter  of  distribution  was 
continued  from  time  to  time  until  November 
27,  1893,  at  which  date  a  decree  of  distribu- 
tion was  entered,  which  also  embraced  the 
settlement  of  several  accounts  filed  by  the 
executors  supplemental  to  their  final  account 
On  November  28th— the  day  following  the 
entry  of  this  decree— the  petition's  appealed 
tlierefrom  to  this  court,  and  in  due  time  per- 
fected their  appeaL  By  stipulation  of  par- 
ties their  time  to  prepare  a  bill  of  exceptions 
to  the  decree  was  extended  beyond  tbe  16th 
of  December,  and  oa  that  day  Ibey  served 
on  all  tbe  other  Interested  parties  copies  of  a 
document  entitled  in  the  cause,  and  bearing 
tbe  following  caption:  "Bill  of  Exceptions. 
On  appeal  from  tbe  decree  settling  the  (so- 
called)  final  account  of  the  executors  and  dis- 
tribution of  the  estate,  made,  signed,  and 
filed  In  the  above-entitled  action,  matter,  and 
proceeding  In  said  superior  court  on  Novem- 
ber 27,  1893,  and  wblch  was  appealed  from 
to  the  supreme  court  on  the  28th  day  of 
November,  1893,  by  the  contestants,  Mary  S. 
Doughty  and  ten  other  nieces  and  nephews 
of  William  Walkerly,  deceased,  and  benefi- 
claries  und' his  last  wilL"  To  this  proposed 
bill  of  exceptions  tbe  attorney  for  the  execu- 
tors proposed  amendments,  but  at  the  same 
time  he  took  and  reserved  the  objection  that 
It  was  not  entitled  to  settlement  because  it 
was  a  sham  and  a  fraud,  purposely  omitting 
nearly  everything  that  It  ought  to  contain, 
and  false  in  tbe  matters  set  forth.  Tbe  at- 
torney for  the  other  interested  parties,  vrith- 
out  offering  any  amendments  to  tbe  proposed 
bill,  contented  himself  with  giving  notice  of 
a  motion  to  strike  It  out  upon  edmllar  groonds, 
Tis.  that  It  was  false  and  tnsalDcfeot;  and 
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not  proposed  In  good  faltli.  Upon  ihla  mo- 
tion and  these  objectlous  the  proposed  bill, 
Ihe  amendments,  and  the  notice  of  the  peti- 
tioners that  they  refused  to  accept  said 
amendments  were  submitted  to  the  respond- 
ent, one  of  the  Judges  ot  the  superior  court 
of  Alameda  county,  who,  on  March  26,  IS&i, 
sustained  the  motion  to  strike  out,  and  dis- 
missed the  application  of  the  petitioners  foe 
a  settlement  of  the  bill,  whereupon  they  filed 
their  petition  here  for  a  writ  of  mandate. 

Upon  the  flUng  of  this  petition  an  altema- 
tlre  writ  was  directed  to  .the  respondent,  the 
Judge  of  said  court,  who  on  the  return  day 
^owed  cause  by  answer  and  demurrer,  lii 
whlcb  the  executors  and  some  of  the  legatees 
imnecessarlly  Joined.  The  demurrer  to  the 
petition  is  general  and  special,  for  want  of 
facts  and  for  uncertainty,  and  the  principal 
point  urged  in  support  of  these  objections  is 
that  it  nowhere  appears  in  the  petition  that 
the  petitioners  ever  presented  to  the  reepoud- 
«nt  a  fair  or  proper  draft  of  a  bill  such  as 
the  statute  requires  them  to  prepare.  This 
objection  Is  certainly  well  founded.  The  pe- 
tition, though  inordinately  long,  is  mainly 
composed  of  matters  wholly  irrelevant,  and 
contains  no  allegation  In  form  or  substance 
that  the  draft  of  the  bill  proposed  by  the 
petitioners  (which,  It  was  alleged,  embraced 
humerous  exceptions  to  the  findings  of  fact 
upon  wblch  the  decree  was  based)  stated 
fairly,  or  at  all,  the  evidence  necessary  to 
explain  the  objections  to  such  findings.  The 
statute  (Code  Civ.  Proc.  S  648)  plainly  re- 
quires that  the  bill,  when  It  sets  forth  excep- 
tions to  a  verdict  or  other  decision  upon  the 
ground  of  InsufQclency  of  the  evidence  to 
Justify  It,  must  state  the  objection,  with  so 
much  of  the  evidence  or  other  matto*  as  is 
necessary  to  explain  It,  and  no  more,  but  of 
cotu*se  this  ideal  blU  of  exceptions,  if  it 
ever  should  be  realized  in  practice,  would 
probably  owe  its  perfection  to  the  united  ef- 
forts of  the  parties  and  the  court  through  the 
means  provided  by  law  for  amending  and 
correcting  the  statement  first  proposed,  and 
these  provisions  would  be  superfiuous  U  we 
were  to  hold  that  a  party  is  not  entitled  to 
a  settlement  of  his  bill  unless  he  puts  into 
it  everything  it  should  contain,  and  nothing 
else.  In  the  first  Instance.  If  a  review  of 
the  decisions  of  the  superior  court  could  t>e 
had  only  upon  such  conditions,  this  court 
would  seldom  have  occasion  to  consider  the 
merits  of  litigated  controversies,  but  would 
undoubtedly  find  abundant  occupation  In  try- 
ing questions  similar  to  these  here  Involved. 
The  statute,,  however,  does  not  mean  that 
the  par^  desiring  a  bill  of  exceptions  must 
propose  a  perfect  bill  in  the  first  draft,  or 
forfeit  his  right  to  a  review  of  the  decision 
from  which  he  has  appealed.  The  provi- 
sions of  section  648,  Code  Civ.  Proc.,  are 
mainly  Intended  as  a  guide  to  the  judge  in 
settling  tlie  bill,  though  they  also  impose  a 
duty  upon  the  parties.  It  Is  undoubtedly  the 
duty  ot  the  moving  party  to  proceed  In  cood 


faith,  and  to  do  his  proper  share  of  the  work 
involved  In  the  settlement  of  the  bill.  He 
has  no  right  to  put  off  upon  the  opposite 
party  or  the  Judge  the  labor  of  reducing  to 
writing,  and  Incorporating  by  way  of  amend- 
ment, statements  of  evidence  and  other  mat- 
ters which  he  knows  a  proper  and  fair  bin 
of  exceptions  ought  to  contain.  Nor  has  he 
any  right  to  Include  statements  or  matters 
that  are  untrue  or  irrelevant  A  correspond- 
ing duty  rests  upon  the  opposite  party,  who 
has  no  right  to  propose  amendments  wlilcli 
he  knows  ought  not  to  be  aJlowed.  But  al- 
though these  reciprocal  duties  of  the  parties 
are  undoubted,  it  is  not  easy  to  decide  in  a 
particular  case  whether  or  not  they  have 
been  consciously  and  deliberately  violated; 
and  it  is  only  in  a  gross  case  of  palpable  and 
deliberate  fraud  that  the  severe  penalty  of 
striking  out  the  bill,  and  thus  denying  the 
party  a  hearing  upon  the  merits  of  his  case, 
can  he  properly  Imposed.  In  Hearst  v.  Den- 
nison,  72  Cal.  228,  13  Pac.  628,  we  held  that 
the  Judge  of  the  superior  court  was  justified 
In  refusing  to  settle  a  bill  of  exceptions  when 
the  draft  of  the  proposed  bill  was  a  mere  "pre- 
tense and  fraud,"  when  It  was  "so  gross- 
ly untrue,  or  so  foreign  to  the  real  history  of 
the  case,  as  to  come  within  no  reasonable 
meaning  of  'a  statement  of  the  case,'  as  used 
In  the  Code."  In  Sausome  v.  Myers,  77  Cal. 
556,  19  Pac  577,  this  doctrine  was  perhapS' 
carried  even  further  with  respect  to  a  bill  of 
exceptions  in  a  criminal  case.  But  that  de- 
cision, which  was  made  in  overruling  a  de- 
murrer to  the  answer  of  the  respondent,  was 
somewhat  modified  by  the  subsequent  deci- 
sion of  the  same  cause  upon  the  facta  re- 
ported by  the  referee  who  tried  the  Issues. 
See  80  Gal.  483,  22  Pac.  212.  In  effect,  the 
right  of  a  Judge  to  strike  out  or  refuse  to 
settle  a  bill  of  exceptions  was  limited  to  a 
case  of  gross  and  manifest  fraud  on  the  part 
of  the  one  proposing  it  Such  a  case  wlU 
not  often  present  itself,  but  cases  do  arise 
every  day  In  which  there  is  not  only  a  dis- 
agreement of  the  parties  with,  each  other, 
but  an  equally  radical  disagreement  between 
the  court  and  the  parties  as  to  what  the 
statement  of  the  case  ought  to  contain.  As 
to  what  it  ought  not  to  contain  this  court 
has  painful  experience  of  the  fact  that  even 
settled  bills  of  exceptions  are  frequently  over- 
laden with  statements  and  repetitions  of 
evidence  and  other  matters  which  serve  no 
purpose  except  to  multiply  costs  and  render 
more  difiicult  the  examination  of  the  vital 
points  of  the  controversy. 

From  this  general  statement  of  our  views. 
It  follows  that  we  cannot  bold  that  a  petition 
for  a  writ  of  mandate  In  a  case  of  this 
character  is  fatally  defective  when  it  fails 
to  show  that  the  proposed  bill  of  exceptions 
was  absolutely  such  as  a  settled  statement 
ought  to  be,  but  we  do  think  the  petition 
ought  to  allege  In  substance  that  the  pro- 
posed bill  contained  everything  that  the 
petitioner  bonestly  beUeved  It  should  cun* 
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tain.  And  If  tbe  defiecta  of  tbto  petition 
bad  not  escaped  our  attentltm  at  the  time, 
we  abould  not  liave  Issued  the  altematlTe 
viit;  but,  lukTlng  laaued  it,  and  the  respond- 
ent baring,  hj  bis  answer,  jyresented  wltb 
great  fulneas  an  the  CaetB  and  grounds  upon 
which  his  refusal  to  settle  the  bin  was  baaed, 
we  do  not  deem  It  necessary  or  proper  now 
to  sustain  the  demmror  and  quash  the  writ 
mere^  In  oeder,  by  the  flUng  of  an  amended 
petiti<m  and  the  issuance  of  a  new  writ, 
to  get  finally  to  an  Issue  which  la  aa  com- 
pletely joined  as  It  ever  could  be  joined  in 
the  most  orderly  procedur&  On  the  con- 
trary, we  think  that  under  the  drcumstancea 
tiie  proper  course  to  pursue  Is  to  treat  the 
answw  as  a  vtdva  of  the  demurrer;  and 
tUs  brings  vs  to  the  questltm  whether  there 
to  any  material  issue  made  by  the  pleadings, 
or,  in  other  words,  whether  the  matters 
set  oat  in  the  answw  do  not  cure  the  defect 
in  the  petition.  The  petition  1^  as  we  have 
said,  inordinately  long,  and  the  answer  is 
cmreapondlngjiy  TiAumlnous,  made  so  1^  ibe 
careful  denial  of  most  of  the  Immaterial 
allegations  of  the  petition.  It  also  has  at- 
tached as  exhibits  copiea  of  the  proposed 
biU  of  exceptions  of  the  amendments  pro- 
posed by  the  erecntors,  of  the  motion  of 
GWtaln  legatees  to  strike  out  the  proposed 
bill,  and  of  the  wder  of  the  respondent 
mstalQlng  said  motion.  In  response  to  this 
answer  the  petitioners  file  anotha*  formi- 
dable document  in  the  nature  of  &  replication, 
dosing  yritb  a  prsyec  that  the  matter  may 
be  refOTed  to  a  commissioner  to  take  and 
vepwt  eridence  aa  to  the  material  Issues, 
etc.,  and  that  upon  the  coming  in  of  his 
report  tills  motion  be  set  down  upon  the 
calendar  of  the  court  for  hearbig  and  fnr^ 
tfara*  argument  etc.,  etc  tThis  ittayo'  sng^ 
gests  a  long  soles  ct  ^ceedlngs  nptm 
which  we  should  enter  with  extreme  re- 
luctance, evea  If  It  were  strictly  necessary. 
But  we  do  not  deem  it  necessary.  It  ap- 
pears to  us  tbat  there  is  a  much  shorter 
road  to  the  end  of  a  controvwsy  which,  cm 
the  Une  sut^ested,  might,  and  probably 
would,  protract  Itself  indefinitely,  to  ihe  detri- 
ment of  all  parties  interested  In  the  Walkerly 
estate  not  to  mention  the  business  of  the 
court  and  the  Interests  of  other  sultcurs. 

Taking  the  admitted  aUegations  of  the 
petition  and  the  allegations  of  the  answ^ 
which  support  the  petition,  we  think  facts 
enough  appear  to  Justify  us  in  holding  that 
the  refusal  of  the  respondent  to  setUe  this 
bill  of  exceptions  Is  not  justified.  The  bill, 
as  prepared,  Is  cxrtatnly  not  a  model,  and  we 
can  well  concelTO  that  the  task  of  settling 
It  is  one  which  would  severely  tax  the  pa- 
tience of  a  bu^  officer;  but  we  do  not  think 
It  bears  evidence  of  bad  faith  and  purposed 
unfairness.  Its  faults  appear,  on  the  con- 
trary, to  be  due  to  deficient  knowledge  of 
Qie  true  office  and  essential  nature  of  a  bill 
s£  exertions,  which  exhibits  Itself  much 
more  conspicuously  in  the  useless  and  re- 


dundant mattw  Incorpnated  In  the  draft 
than  in  the  comparatiTely  dight  omtaMioais 
of  evidence  tiiat  ought  to  hare  been  set  out 
The  decree  appealed  from  was  a  decree  of 
distribution  and  setdemott  of  accounts 
supplemental  to  the  final  account  of  the  ex- 
ecutors. Besides  the  recitals  of  fact  con- 
tained in  the  decree  pn^er,  It  referred  to, 
and  was  portly  based  upon,  certain  "find- 
ings of  fact,"  which  were  filed  with  the 
decre&  The  iretittoners  objected  to  a 
number  of  these  findings  upon  the  ground 
that  they  were  not  sustained  tb«  evlr 
dence,  but  when  we  come  to  Io<^  at  tb» 
findings  so  objedied  to  we  find  tbat  tfaey 
were  not  In  reallly,  exx»pt  In  two  or  three 
instance!^  findings  of  fact,  but  raOier  con- 
clusions of  UuA  from  other  &ct8  ^pedfically 
found,  or  conclusions  of  law.  As  to  these 
objections,  no  evidence  was  needed,  or  could 
be  admitted,  to  explain  them;  and  as  to 
the  two  or  tbree  findings  strict^  of  ttxlt, 
which  were  questioned,  the  evidence  to  sup* 
port  them,  if  it  existed,  could  have  tteen 
suppUed  a  voy  short  amendment,  which 
could  have  been  written  out  and  inserted  in 
far  less  time  than  It  must  have  taken  to 
prepare  the  ordo;  striking  out  the  proposed 
bilL  To  be  more  specific  uiMn  this  point,  we 
win  state  that  the  wlU  and  codlcU  of  William 
Walkeriy,  as  admitted  to  probate  In  1SS7. 
are  found  and  recited  In  fuU  in  flu  flnd^rgs 
and  decree.  It  is  then  found  Iq'  a  number 
of  snccessiTe  findings  tiiat  the  testatw 
'Intended**  and  ''meant*'  a  variety  oC 
things,  and  It  Is  these  findings  as  to  the  In- 
tentim  and  meaning  of  the  testator  whI<A 
are  tiie  principal  object  ot  attack  in  the  bni 
of  excepticms  as  proposed.  The  respondent 
says  in  his  answer  that  the  evidence  upon 
which  tiiese  findings  are  based  was  not  set 
out  in  the  proposed  bill  But  what  eri- 
dence could  there  have  been  of  what  the 
testator  meant  and  intended  except  the 
terms  of  the  win  and  co<Udl?  Of  course 
there  may  have  been  some  questicma  as  to 
identity  ttf  the  property  disposed  o^  or  tiie 
number  or  Matity  of  legatees,  oe  other 
latent  ambiguities  in  the  wiU  as  to  whidi 
extraneous  evidence  was  admlsslUe,  and 
possibly  there  may  have  been  something  In 
the  drcumstances  surrounding  the  testator 
at  the  time  the  win  was  made  of  which 
evidence  was  admissible  for  tiie  purpose  <it 
constructitm;  but  the  flndtngs  of  Intention 
which  the  petitioners  have  attacked  have 
no  possible  dependence  upon  extraneous 
evidence.  They  depend  whoOy  upon  the 
terms  of  the  wHI,  and  the  recitals  It  «n- 
tnins,  and  the  exceptions  to  them  are  in 
fact  nothing  but  arguments  founded  upon 
the  terms  of  the  will. 

In  the  careful  examination  of  the  proposed 
bill  which  we  bare  made  we  find  but  three 
questions  raised  as  to  real  findings  of  fact: 
(1)  As  to  the  character  and  value  of  the 
services  of  the  attorney  for  certain  legatees; 
(S)  as  to  the  characttf  and  value  of  the 


Digitized  by  Google 


IIEBBITT  V.  HILL. 


m 


amjicm  of  Uie  atbanuj  fox  the  encntora; 
60  M  to  tlte  eztraordlnary  wniceB  of  ttie 
execntora.  As  to  these  findings  It  la  claimed 
by  petlttonera  In  tbeir  ivoposed  bin  ttiat  the 
erld^ce  did  not  sustain  them,  and  It  sets 
oat  no  evidence  on  the  snbjecL  The  reeptxid- 
ent  says  that  the  evidence  amply  sustained 
these  flndlnes.  and  that  it  was  pnrpMely 
and  fraudulently  omitted.  Possibly  It  may 
have  been,  but  ftom  aU  the  fticts  dlsdoaed 
we  are  disposed  to  take  a  more  duirltaUe 
Tiew  of  the  matter,  and  to  hold  that  this 
omlB^on  ought  not  to  deprive  the  petitioa^ 
era  of  a  hearing  upon  tbe  more  important 
questions  involved  In  the  appeal.  The 
amount  of  these  Items  Is  comparatively 
trifling,  and  the  amendments  proposed  by 
the  executors  vrin  supply  the  evidence  with 
no  trouble  to  anyone  except  the  petitioners 
when  they  come  to  engross  the  bin. 

The  other  spedfi cations,  with  a  single  ex- 
ception, are  of  errors  at  law  In  tbe  oonclu* 
tfons  of  the  court,  and  n^tha^  need  nor 
admit  of  ^qilanatlon  by  evidence.  The 
exceptl<m  referred  to  rdates  to  the  ndlng  of 
the  court  denying  a  continuance.  The 
statement  of  this  matter  Is  said  to  be  folse. 
If  80,  an  allowance  of  the  proposed  amend- 
ment,  which  is  very  brief,  would  have  cured 
It.  TTpon  tbe  whole,  we  thbik  the  bill 
should  have  been  settled.  Tbe  objection 
that  It  was  out  of  time,  because  the  parties 
had  only  stlimiatod  an  extension  of  time  to 
prepare  a  bill  of  exeeptioia,  and  not  a  state- 
ment of  the  case,  is  nntenable.  Ikinally  mi- 
tenable  Is  the  obiection  to  the  name  m  de- 
scription which  the  petitioners  gave  to  the 
bin.  We  have  quoted  Its  caption  In  the  be- 
ginning of  this  opinion,  and  we  think  It  Is 
entlr^  sufficient  to  show  what  the  paper 
wa^  and  to  connect  It  with  the  notice  of 
appeal   Let  a  peremptory  writ  Issne. 

We  concur:  nTZOa)RAJJ>.  J.;  HARRI- 
SON, J.;  TAN  FLBBT,  X;  McFARLAND, 
J.;  DB  HATBN,  J. 


4  CRl.  TJnrep.  SI9 

In  re  WALKBRLT^  B8TATB.  <No^  16,79A.) 
(Bapveme  Oonit  of  OalifDrnta.  Sept  25,  1804) 

DmtBBAL  or  APPKAL— OBOO!fS8. 

1.  An  Appeal  will  not  be  dismissed  becaase 
of  the  failnre  to  file  a  printed  transerlpt  of  the 
record  in  time,  where  an  itppUcation  is  pending 
to  settle  the  bill  of  exceptions. 

2.  As  DO  appeal  Is  Instituted  by  the  service 
of  a  notice  of  appeal  after  tbe  thne  to  appeal 
has  eijrired,  an  order  will  not  be  made  dismiss- 
ing such  an  attempted  ai^peal. 

In  bank.  Appeal  from  superior  court,  Al- 
ameda county;  W.  B.  Oreene,  Jndg& 

Accounting  by  the  executors  of  the  wlU  of 
William  Walkeriy.  Motion  to  dismiss  two 
appeals.   Motion  denied. 

B.  B.  Newman,  for  appellant  Rogers  ft 
Paterson,  for  the  widow.  H.  C.  Fitebaugh, 
for  respondent.  F.  6.  Whitney,  for  certidn 
Oeneflclaries. 

CaLSep.  8t-37  P.— 62 


BBAirrT,  a  X  These  are  motions  to  dis> 
miss  two  appeals,— one  from  a  decree  vr 
order  settling  the  accounts  of  the  execntora 
Bupplonental  to  their  fln^  account  taxA  di»< 
trlbutlng  the  estite,  which  was  made  and 
entered  November  27, 1898;  tibe  other  an  at- 
tempted appeal  ftom  an  ordw  settling  the 
final  account  of  the  executors,  which  was 
made  and  entered  in  August,  1882.  The  mo- 
tion to  dlamlas  the  flrst-meationed  lyrpeal  la 
based  D^on  tiie  aHeged  faUnre  of  the  appel- 
lants to  file  a  printed  transCTlpt  of  the  record 
In  time,  and  is  overmled  because  It  appears 
that  an  application  to  setUe  a  bill  of  exc^ 
Uons  to  the  said  order  Is  peoding.  See 
Wattxrly  v.  Greene  (No.  15,712,  Just  decided) 
37  Fac  88Q.  The  Other  motion  to  dismiss  Is 
also  overruled,  but  solely  on  the  gromid  that 
there  is  no  such  appeal;  the  notice  having 
been  given  long  after  the  time  to  appeal  had 
expired. 

We  concur:  VAJ!7  FLEBT,  X;  McFABr 
LAND,  X;  DB  HAVEN,  X;  FITZOBR- 
ALD,  X 


IMCal.  IM 

MERRITT  et  aL  V.  HELL  et  al.  (N&  18,- 
12a) 

(Snpceme  Gomrt  of  (Mlfonila.  Sept  IBM.) 
Trespass  bt  Cattlb—Scppicibitct  or  Cohflaixt. 

A  comidalnt  in  an  action  for  trespass  In 
Trinity  count7,  alleging  that  "defendant's  cat- 
tle and  horses  ran  and  trespassed  upon  said 
bnd,"  and  deatroyed  the  ffrass  growing  thereon, 
does  not  state  a  cause  of  action,  it  not  aUeging 
that  the  trespass  was  instigated  by  defendant 
nor  that  defendant  had  notice  thereof. 

Commissioners*  declsI(HL  Departmoit  2. 
Appeal  tarn  superior  court  Sacramento 
county;  T.  E.  Jonos,  Judge. 

Action  of  trespass  by  MOTitt  and  Qwlnn 
against  HIU  and  Lauffer.  A  demurrer  to 
the  complaint  was  sustained,  and  plaintiffs 
appeaL 

McEone  ft  Oflorge,  fOr  anwllanta.  Oooa- 
an  ft  Bevter,  for  re^Mvadcnts. 

VANOLIEF,  a  nie  sabstance  of  the 
complaint  in  this  action  Is  that,  while  plaln- 
tifb  w»e  ownors  and  In  possession  of 
about  eight  sections  of  land  In  Trinity  coun- 
ty (not  allured  to  have  been  Inclosed), 
fendants*  catfle  and  horses  ran  and  tres- 
passed upon  said  lands,  ate  np.  Injured,  and 
destroyed  the  grasi^  hay.  and  verdure  being 
and  growing  thereon,"  to  the  damage  of 
plalntifb  in  the  sum  of  91.000.  It  Is  not 
alleged  that  the  trespass  was  hutigated  by 
defoidants,  nor  that  defenduits  had  notice 
thereof.  A  demurrer  to  the  compl^nt  on 
the  ground  that  It  does  not  state  a  cause 
of  action  was  sustained  by  the  coort  and, 
plaintiffs  having  declined  to  amend  their 
complaint.  Judgment  passed  for  the  defmd- 
ants.  Plaintiffs  bring  this  appeal  from  the 
Judgment  on  the  Judgment  roU,  and  con- 
tend that  "at  common  law  the  rule  was  that 
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every  man  must,  at  his  peril,  keep  his  cattle 
on  his  own  land;  and  U  he  fails  he  is  liable 
for  their  trespass  on  the  land  of  others, 
whether  fenced  or  unfenced;'*  citing  3  BI. 
Comm.  211;  Cooley,  Torts,  337;  Pol.  Code, 
S  446S. 

In  ISoO  the  legislature  of  this  state  en- 
acted that  "the  common  hiw  of  England,  so 
far  as  it  Is  not  repugnant  to  or  Inconsist- 
ent with  the  constltutioa  of  the  United 
States,  or  the  constitution  or  laws  of  the 
state  of  California,  shall  be  the  rule  of  deci- 
sion in  all  courts  of  this  state;"  and  section 
4468  of  the  Political  Code  is  to  the  same 
effect  Yet  it  has  be^  held  In  sevefal 
cases  that  the  common-law  rule  as  to  tres- 
passing animals,  claimed  by  appellants  to  be 
applicable  to  this  case,  is  Inconsistent  with 
certain  general  legislative  acts  which  have 
always  been  in  force  In  this  state,  except  as 
repealed  by  local  laws  applicable  to  some 
particular  counties,  of  which  Trinity  is  ad- 
mitted not  to  be  one;  and  therefore  that  the 
common-law  rule  invoked  by  appellants  has 
never  been  in  force  In  this  state.  Watra^  v. 
Moss,  12  Cal.  538;  Comarford  v.  Dupuy,  17 
OaL  308;  Logan  t.  Gedney,  38  Cal.  58L 
And  the  authority  of  these  cases  was  recog- 
nized In  Hahn  v.  Garratt,  69  Cal.  147.  10 
Pac.  329,  the  decision  of  which,  however, 
was  govamed  by  a  local  law,  applicable  to 
Santa  Clara  county  alone.  I  tbliik  the  Judg- 
ment should  be  affirmed. 

We  concur:   SEAELS,  C;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  fwegolng  opinion,  the  judgment  ap- 
pealed from  is  affirmed. 
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HOPPE  et  al.  v.  HOPPB  et  al.  (No.  18.225.) 

FOUNTAIN  V.  HOPPE  (HOPPB  et  al.,  Inter- 
veners). 

(Snivrane  Court  of  California.    Sept  13. 1894.) 

H0HE8TBA.D — SuBviTiso  Wife— PowEB  to  Mobt- 
QAOx— Rights  of  Mikob  Childbbn— Mobtoaob 

BX  COTBHANT — FORECLOaOKE — FaBTIBS. 

1.  Code  av.  Proc.  S  1465,  provides  that  the 
homestead  set  apart  after  tlte  death  of  one  of 
the  parents  Is  "for  the  use  of  the  surviving  hus- 
band  or  wife  and  the  minor  <diidlren."  Held 
that,  where  the  order  of  the  court  set  the  home- 
stead apart  to  the  wife  for  the  "nse  of  the  fam- 
ily." she  could  not  destroy  its  quality  as  a  htKne- 
stead  until  the  children  arrived  at  majori^. 

2.  An  action  for  the  partition  of  a  home- 
stead set  apart  for  the  "use  of  the  sorriTing 
wife  and  minor  diildren"  (Code  (Mv.  Proc.  | 
146S)  will  not  He  until  the  dtUdren  have  reach- 
ed their  majority. 

3.  One  cotenast  cannot  IntervHie  in  an  ac- 
tion to  foreclose  a  mortgage  on  his  cotenant's  in- 
terest 

4.  ThooRh  a  flurriving  wite  may  mortgage 
her  interest  in  the  homestead,  a  purchMer  at  the 
foreclosure  sale  has  no  right  to  the  possession  of 
any  x>art  of  the  homestead  during  the  minority 
of  any  of  the  children. 

In  bank.  Appeal  from  superior  court,  Sac- 
ramento county;  A.  P.  GatUn,  Judga 


Actions  by  Herman  W.  Hoppe  and  others 
against  Julia  Hoppe  and  W.  A.  Fountain, 
and  by  W.  A.  Fountain  against  JuUa  Hoppe, 
in  which  Herman  Hoppe  and  others  lnt«- 
vened.  The  actions  were  consolidated,  and 
from  the  judgment  Herman  Hoppe  and  oth- 
ers and  Julia  Hoppe  appeal  Reversed. 

Armstrong  &  Platnauer  and  Henry  G.  Rosa^ 
Jr.,  for  i^pellautB.  Clinton  lu  White,  for  re- 
spondent. 

HARRISON,  T.  The  first  of  these  actions 
(Herman  W.  Hoppe  et  aL  v.  Julia  Hoppe  and 
W.  A.  Fountain)  was  to  obtain  a  partition  of 
the  lands  described  In  the  complaint  between 
the  plaintiffs  and  Julia  Hoppe,  Fountain  be- 
ing a  party  defendant  because  he  claimed  to 
be  a  mortgagee  of  the  whole  of  the  premises 
under  a  mortgage  executed  by  the  defendant 
Julia  Hoppe.  The  second  of  these  actions 
was  afterwards  brought  by  Fountain  against 
Julia  Hoppe  to  foreclose  said  mortgage,  and 
the  plaintifiCs  in  the  first  action  Int^rv^ed  in 
the  second,  and  by  order  of  the  court  the  two 
actions  were  consolidated.  Fountain  demu^ 
red  to  the  complaint  In  partition,  and  also  to 
the  complaint  in  Intervention,  and  to  the  an- 
swer of  Julia  Hoppe  In  the  foreclosure  case; 
and  these  demurrers  were  each  sustained- 
and  Judgment  dismissing  the  action,  for  par- 
tition and  the  complaint  in  intervention,  and 
foreclosing  the  mortgage,  was  entered.  The 
interveners  and  Juila  Hoppe  separately  ap- 
peal from  the  Judgment  upon  the  Judgment 
roll  and  a  bill  of  exceptions  setting  out  the 
order  consolidating  the  actions,  and  except- 
ing to  the  rulings  upon  demurrer.  The  facts 
set  out  in  the  several  pleadings  demurred  to 
are  substantially  the  same,  and  show  the  fol- 
lowing facta:  F.  W.  Hoppe  died  August  10, 
18S1,  leaving  the  app^ant  Julia,  his  widow, 
and  nine  children,  of  whom  these  Intervene 
were  minors,  the  oth^  being  of  full  age. 
At  the  time  of  his  death  he  was  possessed  of 
a  tract  of  land  upon  which  he  and  his  family 
resided,  containing  about  160  acres,  sit^iated 
in  Sacramento  county,  the  same  being  com- 
munity property.  The  widow  was  appointed 
administratrix,  and  on  October  1,  1881,  filed 
an  inventory  and  appraisement  of  the  estate, 
wherein  said  land  was  appraised  at  $4,000. 
She  also  ffied  a  petition  praying  for  an  order 
setting  aside  said  land,  with  the  dwelling 
house  thereon,  "for  the  use  of  the  family  of 
deceased,"  and  alleged  that  the  family  con- 
sisted of  herself  and  nine  children,  all  of 
whom  were  named  tb^ln;  but  their  ages 
w^e  not  given,  nor  was  it  alleged  that  any 
of  them  w^  minors.  Upon  this  petition,  on 
the  7th  day  of  October,  1881,  the  court  made 
an  order,  of  which  the  following  Is  a  copy: 
"In  the  Matter  of  the  Estate  of  F.  W.  'Hoppe. 
Deceased.  Julia  Hoppe,  the  admlnistratix  of 
the  estate  of  F.  W.  Hoppe^  deceased,  having 
on  the  21st  day  of  Septembw,  1881,  made  ap- 
plication to  the  court  by  petition  for  an  order 
setting  apart  for  the  use  and  benefit  oC  the 
family  oC  said  deceased,  the  real  estate  men- 
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tlooed  In  said  petition, -together  wilb  tSu  Im- 
provements tboreon,  as  a  homestead.  And  It 
dnly  appeartng,  to  tbe  satiBfacthm  of  the 
court,  from  the  papers  on  flle  In  the  matter 
of  sold  estate,  and  oth»  erldmoet  that  said 
deceased  was  a  resident  ct  Sacramento  conn- 
tj  at  his  death,  and  estate  therein;  that 
letters  of  administration  were  dnly  Isstted  to 
said  Jolla  Hoppe  on  the  Sth  day  of  Septem- 
her,  1881,  and  said  administratrix  dutr  re- 
fomed  an  inyentory  and  appraisement  of  said 
estate;  that  the  family  of  aald  deceased  oon- 
slst  of  said  Jtilia  Hoppe,  hla  widow,  and  Em- 
ma, Vnuk,  Edward,  Othelle,  Clara,  Bobot. 
Herman.  LodIb,  and  Lena  Hoppe,  his  chll- 
drm,  and  that  said  applicant,  Julia  Hoppe, 
Is  entlfled  to  hare  tbe  said  premises  set  apart 
to  her  fin-  a  homestead;  and  that  the  same 
does  not  exceed  tn  valne  five  thousand  dol- 
lara,—lt  Is  htfeby  ordered,  adjudged,  and  de- 
creed fliat  all  that  certain  i»Iece  or  quantity 
of  land  lying  and  being  In  the  county  of  Sac- 
ramento and  state  of  California,  and  particu- 
larly desolbed  as  follows,  *  *  *  be  and 
tbe  same  Is  hereby  set  apart  to  the  widow 
ct  said  F.  W.  Hoppe,  deceased,  as  a  home- 
stead, and  shall  not  be  sabject  to  adminis- 
tration.** The  complaint  In  Intervention  for- 
th»  alleged  that  tn  the  apidlcation  fbr  letters 
of  administration  the  names  ot  the  Interveu- 
m  were  stated,  together  with  their  respect- 
ive ages;  that  no  homestead  bad  been  select- 
ed, dedared,  or  recwded  by  F.  W.  Hoppe  and 
hla  wife,  or  either  of  th^,  prior  to  his  death; 
that  at  the  time  said  homestead  was  set 
apart  they  were  minors,  the  ddest  being  then 
14  years  old,  and  the  youngest  B;  that  the 
court  did  not  flx  a  day  fttr  tide  hearing  of  aald 
petition;  that  no  notice  was  given  In  any 
manner  of  tbe  bearing;  that  they  had  no 
notice  of  the  hearing;  that  1h^  had  no 
guardian,  general  «■  apedal;  and  that  they 
were  not  re^«sented  at  the  hearhig  by  attor- 
ns appointed  by  the  court,  or  by  any  person. 
On  Decembw  20, 1888,  Julia  Hoppe  executed 
a  mortgage  upon  the  whole  of  the  homestead 
to  respondent,  Foimtaln,  to  secure  tbe  sum  of 
$5,000,  and  It  was  thla  mwtgage  wUdi  was 
foreclosed;  and,  tn  regard  to  the  mortgage. 
It  waa  all^^  that  Fountain  to(&  It  with  full 
knowledge     all  tiie  facts. 

1.  The  decree  setting  apart  the  homestead 
vested  the  title  th«eto  In  the  mlnw  cUldren, 
as  well  as  In  the  motho'.  No  homestead  had 
been  sdected,  designated,  or  reonrded  In  the 
lifetime  of  the  husband;  and  the  application 
fur  the  homestead,  together  with  the  order 
setting  it  apart,  were  made  under  the  pro- 
visions of  section  1405,  Code  CUv.  Froc.  By 
tiie  toms  of  that  section  tiie  homestead  thus 
set  apart  Is  "for  the  use  of  the  surviving 
husband  or  wife  and  the  minor  cUldren;'* 
and,  by  the  provisions  of  section  1468,  when 
property  Is  thus  set  apart  to  the  use  of  the 
famQy  "the  one-half  of  such  property  shall 
belong  to  the  widow  or  surviving  husband, 
and  title  remainder  to  the  child,  or  In  equal 
ahares  to  the  diildren,  if  tliwe  be  more  than 


one.**  "The  tenn  'fomOy*  throni^uHit  the 
cliapter,  is  used  as  synonymous  with  and  as 
representing  the  surviving  wife  or  husband 
and  children*  if  any."  Fbelan  v.  Smith, 
100  CaL  170,  34  Pac.  667.  Whetiier,  there- 
fore, tbe  order  setting  it  apart  is  to  be  con* 
stmed  in  connection  with  the  appUcati<Hi, 
or  whether  the  motho:  Is  to  be  r^arded  as 
having  taken  the  title  In  trust  for  the  minor 
chlldr^  is  Inunaterial.  In  either  case  the 
homestead  was  set  apart  "for  the  use  <tf  the 
family,"  and  "belongs"  to  the  widow  and 
minor  children,  and  la  to  remain  as  a  bome> 
stead,  without  any  power  In  i^er  of  the 
parties  Into-ested  to  destroy  its  quality  as  a 
homestead,  until  after  all  of  tbe  children 
shall  itave  arrived  at  majority. 

2.  The  court  pcopetij  sustained  the  de- 
murrer to  the  action  in  partiticm.  Tbe  home- 
stead is  a  place  of  abode  for  the  family, 
and  no  act  of  any  member  of  the  family 
can  In  any  way  ^Judlce  the  rlghta  of  tbe 
others  to  occupy  it.  It  must  remain  Intact 
until  the  youngest  chBd  has  reached  its  ma- 
jority. Hence^  it  is  not  competent  for  elth«r 
of  the  other  cotenants  to  have  a  partition 
until  that  portod  has  been  reached.  Phelan 
V.  Smith,  supra;  OYotter  v.  Trotter,  31  Ark. 
14G;  Hoffman  v.  Neuhaus,  3D  Tex.  633;  Kerea 
V.  Hill,  80  Vt  750;  Roberts  t.  Ware,  80 
Mo.  863.  We  do  not  mean  to  say  that  no 
case  can  arise  where  a  court  would  not  au- 
thorise the  partition  or  sale  ot  a  homestead. 
Circumstances  might  exist  where  it  would 
be  the  duty  of  the  court,  for  the  benefit  of 
the  minor,  to  decree  a  partition,  or  order 
■  the  Interest  of  the  minor  to  be  sold.  But 
.  this  qoailflcation  need  not  be  dlsciused. 

8.  As  the  ownw  of  an  umUvlded  Interest 
tn  the  land,  It  was  competent  toe  the  moth- 
er  to  mortage  or  convey  such  interest  She 
could  not,  however,  confer  upon  her  gran- 
tee or  mortgagee  any  greattt  rights  In  tbe 
premises  than  she  herself  held.  As  she 
could  not  destroy  the  homestead  quall^  of 
the  premises,  or  deprive  tbe  minor  (diildren 
of  tli^  right  to  occupy  the  homestead,  any 
grantee  of  her  Interest  must  take  It  subject 
to  the  same  limitations.  A  pmrchaser  at  the 
foredosnre  sale  can  obtain  no  greater  ri^ts 
than  would  her  immediate  grantee^  and 
the  court  in  the  ffffedosure  proceedings 
would  have  no  rights  by  teuaa  of  any  cove- 
nant In  the  mwtgage  or  lUlegation  in  the 
complaint,  to  make  any  order  or  direct  any 
act  which  would  afreet  the  rights  of  any 
of  her  cotenants.  For  the  purpose  of  in- 
forming tbe  court  of  the  extent  of  lier  Inter- 
est  and  the  nature  of  the  estate  which  she 
had  mortgaged,  it  was  proper  for  her  to  al- 
lege In  her  answer  the  manner  tn  which  her 
titie  had  been  derived,  and  to  show  that  the 
premises  had  been  set  apart  as  a  homestead, 
and  that  their  homestead  quality  had  not 
yet  ceaaed.  Upon  tiiese  facts  being  brought 
to  the  attention  ot  the  court,  the  deoree  It 
might  make  would  be  adapted  to  the  rights 
ot  the  respective  parties  to  tbe^-aeUon.  As 
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the  pnrcbastf  under  the  decree  would  not 
have  ft  right  of  entry  upon  the  premises  as 
a  cotenont  nntil  the  termlnatloa  of  the  home* 
stead,  that  limitation  should  be  Inclnded  In 
the  decree  under  which  the  sale  should  be 
made.  The  demurrer  to  the  separate  an- 
swer of  Mrs.  Hoppe  shonld  tberefore  have 
been  ovemiled. 

4.  The  court  prop«:l7  sustained  the  de* 
munw  to  the  complaint  in  Intmr^tlon. 
The  title  of  the  Interreners  was  in  no  re- 
spect subject  to  the  mortgage,  and  the  mle 
is  well  settled  that  parties  holding  such  title 
should  not  be  Joined  In  a  suit  for  the  fore- 
closure of  the  mortgage.  Ord  t.  BarUett, 
83  Cal.  428,  23  Pac.  705;  Cody  t.  Bean,  98 
Col.  570,  20  Paa  223.  And  their  presence 
as  intoTenera  is  as  equally  unauthorized  as 
though  they  had  been  made  defendants.  As 
the  mOTtgage  of  their  cotenant  could  not  Im- 
pair their  rights,  there  was  no  occasion  for 
them  to  Interroie  to  protect  th^  rights. 
The  only  object  to  be  accomplished  by  the 
f(nvdosiae  is  to  tranter  to  the  purchaser 
under  the  decree  the  same  tlUe  that  was 
conveyed  by  the  mortgagor,  and  upon  re- 
ceiving the  sheriff^  deed  such  purchaser 
will  be  placed  In  the  same  attitude  to  the 
oHier  cotenants  as  was  the  mwtgagw.  In 
the  fweclosure  of  a  mortgage  made  by  one 
cotenant  of  his  Interest  in  lands,  the  court 
wai  not,  while  the  proeeecUngs  are  pending 
or  after  Judgment,  interfere  with  the  rights 
of  the  oth«r  cotsnants,  or  attempt  to  dis- 
turb their  possession;  and  any  allegations 
In  the  complaint  of  a  coroiazit  In  such  mort- 
gage for  the  appointment  of  a  receira',  or 
any  prayer  in  the  complaint  for  a  recdrer, 
will  be  disregarded  by  the  oour^  ftir  the  rea- 
son that  it  is  not  competent  fw  one  coten- 
ant either  directly  ot  through  the  ^d  of  the 
court,  to  do  any  act  which  will  imiwir  the 
rights  of  his  fdlow  cotmants.  The  judg- 
ment Is  reversed,  and  the  court  below  fs  di- 
rected to  oTermle  the  demurrer  of  the  re- 
spondent to  the  answer  of  the  defendant. 

We  concur:  DB  HAVEN.  J.;  McFARr 
LAND,  J.;  FrrZ6EBAIJ>,  J.;  OA- 
ROUTTB,  J. 
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CnADDOCK  T.  O'BRIEN.    (No.  18,276.) 

(Supreme  Court  of  California.  Sept.  26,  ISM.) 
Compensation  of  Attornet —  Coxstruction  or 

CiONTBACT  —  COLLBcnOR  OW  CLAIMS  DKI>B8 
DrAIXAOS  Aor— ABANUOnifBira  OV  EliniOIMINT. 

1.  Defendant  employed  plaintiff  to  ecrflect 
certain  jadgments  agaiuBt  a  drainaxe  district 
for  land  taken  and  material  furnishcu,  plaintiff 
to  recdve  a  certain  amount  if  snccessful.  At 
the  time  the  jodtonents  bad  been  declared  Toid, 
the  act  OT^nizing  the  drainage  district  being 
unconstitutional,  the  legislature  passed  an  act 
providing  for  the  payment  of  claims  arisins  un- 
der the  drainage  act.  Hie  board  of  examiners, 
acting  under  the  latter  act,  on  the  presentation 
of  defendant's  claim  hy  another  attorney,  em- 
ployed without  plaintiff's  consent,  allowed  the 
claim  t(x  tha  same  amount  as  the  judgments, 


though  the7>  being  rold,  were  not  admitted  as 
evidence  of  the  daim.  BM,  that  the  "judg- 
menta"  and  the  claim  allowed  were  in  ^ect  the 
aame^  and  idaintifl  was  entitled  to  the  agreed 

fee. 

2.  Where  a  person,  after  having  emidt^'ed 
one  attorney  to  c(41ect  a  claim,  without  the  tat- 
ter's knowledge  emi^oys  another  to  collect  it, 
the  burden  of  proof  la  on  him  to  show  that  the 
first  attorney  had  either  expressly  or  by  lack  of 
dfort  abandoned  Its  collection. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Tuba  county; 
PhO.  W.  Keyser,  Judge. 

Action  by  J.  H.  Craddock  against  James 
0*Brleii.  Th««  was  a  judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Wm.  G.  Murphy,  for  appellant  J.  H. 
Craddock  and  W.  H.  Carllu,  for  respondent 

HAYNES,  C.  The  defendant.  In  1SS5,  was 
the  owner  of  certain  Judgments  rendered  by 
the  superior  court  of  Yuba  county  against 
"Drainage  District  Number  One  of  the  State 
of  California"  (which  was  organized  under 
the  act  of  April  23,  1880,  entiUed  "An  act  to 
promote  drainage"),  and  made  an  agreement 
with  the  plaintiff,  Craddock,  whereby  plain- 
tiff undertook  to  collect  them,  and  for  which 
service,  if  successful,  defendant  agreed  be 
should  receive  51,000.  This  agreement,  how- 
eTn-,  Included  another  Judgment  In  which 
defendant  was  not  Int^ested.  PlalntUF  also 
received  for  collection  other  claims  of  like 
character,  all  being  Judgments  against  said 
"drainage  district"  rendered  In  "condemna- 
tion proceedings"  liLBtituted  by  said  district 
undo-  the  Code  provisions  entitled  "Of  Emi- 
nent Domain;"  but  In  the  case  of  People  t. 
Parks,  58  Cal.  625,  It  had  been  held  that  the 
act  under  which  the  district  was  organised 
was  UQconstltntional,  and  that  the  district 
had  no  legal  existence.  The  work,  howev^, 
which  the  district  was  organized  to  accom- 
plish appears  to  have  been  done,  so  far  as  it 
affected  the  property  of  O'Brien  and  the  oth- 
ers In  whose  favor  Judgm^ts  had  been  ren- 
dered, and  the  legislature,  realizing  that 
these  parties  should  be  compensated,  In  18S5 
passed  an  act  making  an  appropriation  for 
the  payment  of  claims  which  had  arisen  un- 
der the  first  act,  and  which,  It  was  supposed, 
would  autbOTlze  the  payment  of  these  judg- 
ments. Plaintiff  thereupon  commenced  a 
proceeding  In  mandamus  against  the  state 
comptroller  upon  one  of  the  claims  in  his 
hands,  to  test  the  right  of  these  claimants  un- 
der the  act  of  1885,  and  that  case  (Callahan 
V.  Dunn)  was  appealed  to  this  court  by  the 
comptroller,  and  Is  re[>orted  In  78  Cal.  366, 
20  Pac.  737,  where  It  was  held  that  the  plain- 
tiff was  not  within  the  third  section  of  the 
act  of  1SS5,  as  presented  by  his  complaint 
the  cause  having  gone  off  In  the  court  below 
upon  demurrer  to  the  complaint  Having 
failed  In  this  proceeding,  the  plaintlfl  contin- 
ued his  efforts  to  secure  the  payment  of  these 
claims,  principally  by  conferences  with  the 
attorney  general  with  a  view  to  arriving  at 
an  understanding  as  to  the  l^^^^fj^  ^ 
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preeontlng  them  which  would  satisfy  the  law 
officer  of  tlje  state.  The  case  of  Callnhan  r. 
Dunn  was  decided  In  this  conrt  March  12, 
1SS3.  The  attorney  general  was  absent  much 
of  the  time  thereaftw  on  business,  and  upon 
Ills  return  In  Novemb«  of  that  year  a  prop- 
osition to  resubmit  all  the  claims  represented 
by  pLiintlfT  to  the  board  of  examiners,  as 
suggested  by  plaintiff,  was  agi'ccd  upon.  In 
the  meantime  defendant,  O'Brien,  employed 
ouo  Masliu  to  collect  his  cLnlms,  such  employ- 
ment being  without  the  knowledge  or  con- 
sent of  plaintiff,  and  payment  of  one  of  his 
claims  was  procured  on  October  3,  18W),  and 
of  the  otlier  on  January  27,  1890.  This  case 
was  tried  before  the  coiu-t  without  a  Jury, 
and  findings  and  Judgment  passed  in  favor 
of  plaintiff  for  tiie  proportion  of  J1,000  which 
the  two  claims  of  O'Brien  bore  to  the  three 
claims  included  In  the  agreement;  and  de- 
fendant appeals  from  the  Judgment  and  an 
order  denying  his  motion  for  a  new  trial. 

No  question  Is  made  on  the  appeal  from 
the  judgment,  but  It  Is  contended  that  the 
findings  are  not  Justified  by  the  evidence, 
the  points  being  stated  in  axjpellant's  brief 
as  follows:  "The  main  question  that  pre- 
sents Itself  In  this  ca.se.  and  upon  which  ap- 
jiellant  mostly  relies,  is  whether  the  claims 
presented  by  Maslin,  to  pay  which  the  said 
warrants  were  drawn,  were  legally  the  same 
claims  which  respondent  had  assumed  to 
collect;  and  whether  respondeat  bad  exer- 
cised due  diligence  and  ability  In  the  col- 
lection of  the  claims  Intrusted  to  him  for  col- 
lection by  appellant"  "We  think  neither  of 
these  questions  can  be  answered  favorably 
ta  appellant  It  Is  true  that  at  the  time  of 
respondent's  employmeut  these  claims  ex- 
isted In  the  form  of  Judgments,  but  these 
Judgments  were  known  to  be  void,  having 
been  so  declared  by  the  supreme  court.  AU 
the  injury,  however,  which  O'Brien  was  en- 
titled to  compensation  for  had  been  inflicted 
prior  to  that  time;  and  although  the  board 
of  examiners,  acting  under  the  law  of  ISSo, 
and  following  the  decision  of  Callahan  v. 
Dunn,  supra,  refused  to  recognize  the  Judg- 
ments as  evidence  of  the  amount  of  compen- 
sation to  which  appellant  was  entitled,  or 
of  the  Injury  done,  whatever  its  character, 
did  allow  his  claims  for  the  same  amounts 
specified  In  the  judgments,  and  for  injuries 
which  were  included  In  the  judgments.  In 
Callahan  v.  Dunn,  78  Cal.,  at  page  308,  20 
Pac.  737,  a  doubt  was  expressed  whether  the 
language  of  the  act  of  1885,  "for  work  done 
and  materials  furnished,"  included  compon- 
flatlon  for  land  taken;  but  it  was  said  that, 
though  a  judgment  was  alleged  to  have  been 
rendered,  the  money  had  not  been  paid,  and 
that  consequently  the  title  did  not  vest  in  the 
district  The  question  wliether  "land  taken" 
was  within  the  act  of  1SS.J  not  having  been 
decided  by  this  court,  the  board  of  examin- 
ers, in  the  exercise  of  Its  judicial  powers, 
was  authorized  to  construe  the  act  for  Itself, 
and  evidently  did  so,  at  least  as  to  the  claim 
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known  as  that  of  O'Brien  and  Walters,  Inas- 
much as  In  the  supplemental'  affidavit  of  ap* 
p^lflnt  In  8upp<^  of  said  last-mentioned 
claim  he  states  that  the  value  of  the  timber 
taken  was  not  lees  than  $2,000,  and  "that 
the  laud  destroyed  and  taken  by  the  direct- 
ors caused  a  damage  to  him  of  not  less  than 
92,000,"  tbottgh  the  claim  he  presented  was 
for  ?2,5fl6.75,  which  he  alleges  was  the 
amount  agreed  upon  with  the  directors,  and 
that  the  proceedings  for  coudenmatlMi  were 
had  at  the  suggeotlon  of  the  dlrecbH'S,  as 
their  rights  would  be  better  secured  there- 
by. These  facts,  we  think,  clearly  show 
that  the  claims  represented  by  these  judg* 
ments  and  those  audited  and  allowed  by  the 
board  of  examiners  were  in  all  essential 
particulars  the  same,  and  were  not  other  or 
difTerent  claims  from  those  which  plaintiff 
was  employed  to  collect .  either  as  to  char- 
acter or  amount  That  respondent  exercised 
reasonable  diligence  and  ability  In  the  prose- 
cution of  these  claims  will  not  admit  of  seri- 
ous question.  The  questions  presented  In 
Callahan  v.  Dunn  were  not  so  clear  as  to 
chai'gc  counsel  with  any  lack  of  ability, 
while  the  time  that  elapsed  after  that  deci- 
sion before  he  secured  the  allowance  of  the 
other  claims  was  not  such  as,  under  the  cir- 
cumstanccB,  could  be  charged  as  a  lack  of 
diligence.  Besides,  appellant  employed  an- 
other to  collect  the  same  claims  without  no- 
tice to  respondent,  and  must  assume  the 
burden  of  showing  that  respondent  himself 
had  abandoned  the  prosecution,  either  ex- 
pressly or  by  such  lack  of  effort  as  would 
reasonably  show  an  abandonment.  The 
judgment  and  order  appealed  from  should 
be  affirmed. 

We  concur:  VAN'CLIEF,  C;  TEMPLE,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


MONTANA  LUMBER  ft  MANUF'G  CO.  T. 
OBHTiTflK  MINING  &  CONCENTRAT- 
ING GO.  et  al. 

(Snpreme  Goort  of  Montana.  Sept,  24,  18M.) 

Mbchamics'  LtBVs  —  BuiLDiire  ox  Lbasbd  Lakb 
— NOTIOB  OF  LiiN— Avrn>ATiT. 

1.  A  provldon  In  a  lease  of  mining  land 
that  improveiuents  placed  thereon  hy  the  lessee 
shall  become  the  property  of  the  lessor,  and  re- 
main as  part  of  the  land,  is  subject  to  <'omp. 
St  div.  5.  §  1375,  which  provides  that  where  a 
person  has  a  lien  on  a  baildiag  for  material  fur- 
nished, and  the  iaterest  of  the  owner  of  the 
huildiug  iu  the  land  is  a  leasehold,  the  building 
may  be  sold  to  satisfy  the  lien,  and  may  b« 
mored  by  the  purchaser. 

2.  Comp.  St.  dir.  5,  {  1371,  provides  that  a 
corporation  claiming  a  lien  for  material  fur- 
nished for  a  building  shnll  file  an  account  for  the 
amount  verified  by  affidnvit.  Brld,  that  an  affi- 
davit to  an  Boconnt  filed  by  a  corporation  signed, 
"M.  Co..  by  M.,  Asst  Mgr.,"  is  sufficient  when 
its  terms  show  that  it  Is  the  individual  exprea- 
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rioD  and  affinnatlooof  U.  from  hli  own  personal 
hnowledge. 

8.  where  the  object  of  a  medianic*!  Hen 
is  to  charge  only  the  building,  and  Hot  the  land, 
the  notice  of  lien  need  not  state  the  name  of  the 
owner  of  the  land. 

4.  A  mechanic's  Hen  acquired  on  a  building 
for  material  furnished  to  a  lessee  of  land  on 
which  the  same  U  erected  is  not  restricted  to  the 
material  furnished,  but  corers  the  entire  Inter- 
est of  the  lessee  in  the  building. 

Appeal  fi'om  district  court,  Jefferson  coun- 
1y;  Frank  Showers,  Judga 

Action  b7  the  Montana  Lumber  &  Mana- 
facturing  Ckimpany  against  the  Obelisk  Min- 
ing &  ConcentratlDg  Company,  Octarlus 
Hlght,  and  J.  W.  Fairfield.  From  the  judg- 
ment  rendered,  both  plaintiff  and  defendants 
Hlght  and  Falrfleid  ^peaL  Judgment  modi- 
Sed. 

Corbett  &  Wellcome,  for  appellants  Walsh 
ft  Newman,  for  respondent 

HABWOOD,  J.  Both  parties  to  this  action 
appeal,  and  assign  certain  alleged  errws  in 
the  adjudication  tba«ot  Those  assigned  on 
the  part  of  defendants  will  be  first  contider- 
ed-  The  object  of  the  action  Is  to  obtain, 
judgment  In  tSLvop  of  plaintiff  against  the 
Obelisk  Mining  ft  Concentrating  Company^ 
defendant;  upon  a  demand  in  the  sum  of  $2,- 
602.71,  for  building  material  and  machinery 
alleged  to  have  been  purchased  from  plain- 
tiff, and  used  by  said  company  in  the  cim- 
struction  of  a  certain  shaft  bouse,  ore  house, 
office  building,  and  a  flTe-stamp  concentrator 
on  the  Obelisk  mining  claim,  situate  In  Jeffcav 
son  county,  Mont,  and  to  foreclose  a  lien 
claimed  by  plaintiff  on  said  iminroTements  to 
secure  payment  of  the  judgm«it  The  de- 
fendant Obelisk  Mining  ft  Concentrating 
Company  was  not  the  owner  of  said  mining 
claim,  but  was  lessee  thereof  from  defend- 
ants Hlght  and  Fairfield,  who  owned  the 
same;  and.  while  working  said  mining  claim 
as  lessee,  toe  said  Obelisk  Mining  ft  0<Hicen- 
Iratinff  Company  obtained  and  used  said  ma* 
terlal  and  machinery  as  afwessid.  Plaintiff 
sought  a  decree  foreclosing  its  lien  daim  up- 
on said  invrorements,  wlfli  prorisloii  for  re- 
moTat  of  the  same  from  said  mining  daim  by 
the  purchaser,  as  jffoTided  by  statute  in  such 
cases.  Gomp.  St  dlv.  6^  1 1375.  nia  ownm 
and  lessrav  ot  said  mining  claim,  Hlght  and 
Fairfield,  appeared  In  defense,  and  OKwaed 
the  granting  of  the  relief  demanded  by 
plaintiff.  Th^  set  up  In  defense  the  lease  of 
said  premises  ^ecuted  between  themsetres 
and  the  Obelisk  Mining  ft  Ccmcentrattng 
Oompaiqr,  by  the  twms  and  condltlms  ot 
whldi  it  was  provided  that  all  improTements 
and  machinery  placed  on  said  premises  by 
the  lessee  (with  a  few  exceptions,  wttich  do 
not  concern  this  eonsldontloo)  wwe  to  be- 
come the  property  of  the  owners,  as  soon  as 
placed  on  sold  mine^  and  remain  as  part 
thereof;  and,  by  Tirtue  of  that  provision  of 
the  lease  and  the  provisions  of  the  lien  law 
exempting  the  owner's  Interest  In  leased  prop- 


erty from  a  lien  for  obligations  Incurred  by 
a  lessee  while  In  possession  thv eof,  the  own- 
ers contend  that  no  lien  could  attach  to  the 
buildings  and  machlnny  put  on  said  mining 
claim  by  the  lessee  to  secure  payment  for  the 
mat^lals  used  In  the  erection  or  equipment 
thereof. 

Appellants  Hight  and  Fairfield  are  supportr 
ed  by  the  statute  and  decisions  in  their  con- 
tention that  the  owner's  interest  and  estato 
in  leased  property  Is  not  subject  to  be  char- 
ged with  a  lien  tor  obligations  Incnired  by 
the  lessee  in  and  about  his  oj^entiom  thtfe- 
oQ.  Such  was  the  holding,  npm  careful  oob- 
slderation.  In  the  case  of  Felton  t.  Mining 
Co.,  11  Mont  281,  28  Fac.  310,  and  Block 
V.  Murray,  12  Mont  645,  81  Pac.  65a  In 
these  cases  It  was  sought  to  fasten  a,  lien 
on  a  leased  mine  to  secure  paymnit  for  latMr 
employed  by  tiie  lessee  in  working  the  wasae. 
In  the  latter  case^  in  addltlMi  to  dUdms  fOr 
labor,  thore  was  an  Itnn  for  timber  fnmished 
by  one  of  the  claimants,  and  used  In  working 
the  mine.  But  In  neither  case  was  It  eonght 
to  foreclose  a  U&x  on  any  building  or  maetiin- 
ery  or  othw  Improvem^t  put  on  the  leased 
IKwnlses  by  the  lesseek  capable  of  bebig  re- 
moved therefhun,  as  is  sought  in  the  present 
ease.  The  question  involved  between  the  Uea 
claimants  and  the  owners  of  the  ndning  daim 
In  the  present  case  Is  widely  distinguished 
ftom  that  involTed  In  these  cases,— as  wlddy 
disUngulshed  as  would  be  the  holding  in  one 
case  that  no  lien  could  be  applied  in  favor 
of  a  laborer  who  sloped  ore  or  dug  a  wen 
on  leased  premises,  under  contract  with,  and 
tor  the  use  and  benefit  ot,  the  lessee;  and 
the  holding  In  another  case  that  a  contractor 
and  builds  who,  at  the  Instance  of  the  les- 
see, fnmished  the  mat«lBl  or  labor  to  con- 
struct a  building  on  the  same  premises,  capa- 
Ue  of  removal  tha-^yom.  wsa  entitled  to  a 
lien  on  such  Improvement  to  secnre  paymoit 
for  the  labor  material  used  In  the  erec- 
tion  thereof,  with  provision  to  remove  the 
same  from  the  leased  premises.  Iii  the  one 
case  it  is  readily  pwcelved  that  then  Is 
something  substantial  put  upon  the  leased 
IHvmlses  by  the  lessee^  to  whldi  a  lien  may 
be  attadied  for  obligatlous  Incmrred  In  the 
erection  thereof,  and  which  can  be  taken 
away,  leaving  the  estate  ot  the  owner  as  It 
was  when  leased;  while  In  the  vtber  case 
th»e  Is  no  structure  w  thing  orected  by  the 
lessee  which  can  be  removed,  to  which  a 
lien  may  be  attached  to  secure  payment  tor 
the  labor  ouplojred  by  tiie  lessee  In  relation 
thereto. 

The  statnte  of  this  state  iqion  fba  sttbjeet  ot 
Hens  provides  that  "the  entire  land  ta  the  ex- 
tent aforesaid  upon  whldi  any  such  building; 
erection  or  other  improvement  Is  situated, 
including  as  well  that  part  ot  said  land  whldi 
Is  not  covered  with  such  building,  erectlai 
or  other  Improvement  ss  that  part  thereof 
which  Is  covered  with  the  same,  shall  be  boIh 
ject  to  all  liens  created  by  this  diaptw,  ts 
the  extent^  and  only  to  the  at»t,  ctf  idl  lbs 
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rieht.  tlUe  and  lntarest^wned  Qierdn  by  the 
owner  or  proprietor  <rf  such  building,  erec- 
tion or  other  Improvement,  for  whose  Imme- 
diate use  or  benefit  the  labor  was  done,  or 
things  were  furnished;  and  when  the  interest 
owned  in  such  land,  by  such  owner  or  propri- 
etor of  such  building,  erection  or  other  im- 
proTement,  U  only  a  leas^ld  Interest,  the 
forfeiture  of  such  lease  for  the  non-paymeut 
of  rent,  or  non-<»mplIance  with  any  of  the 
other  stipulations  therein,  shall  not  forfeit 
or  impair  such  liens  so  far  as  concerns  tho 
buildings,  erections  and  Improvements  there- 
on put  by  such  owner  or  proprietor  charged 
with  such  Ueo,  but  such  building,  erection  or 
Improvement  may  be  sold  to  satlsftr  said  lien, 
and  be  moved  within  twenty  days  after  the 
sale  thereof  by  the  purchaser."  Comp.  SL 
div.  5,  p.  1031,  S  1375.  Under  the  provisions 
of  this  statute,  plaintllf  Is  entitled  to  maintain 
Its  lien  on  Improvements,  such  as  buildings 
and  machinery,  placed  on  the  leased  prem- 
ises by  the  lessee,  to  secure  payment  for  the 
material  or  machinery  furnished  In  the  con- 
struction or  equipment  thereof,  and  Is  enti- 
tled to  have  Its  lien  foreclosed  thereon,  and 
such  Improvements  sold  to  satls^  such  de- 
maud,  with  provision  In  favor  of  the  purchas- 
er to  remove  the  things  sold  within  the  time 
provided  by  law.  This  Hen  attaches  to  mat- 
ter added  to  the  leased  premises  by  the  lessee, 
and  goes  no  further;  provision  being  made 
by  law  for  removal  thereof,  so  that  the  prem- 
ises leased  by  the  landlord  may  be  returned 
to  him  unafTected  by  such  Hen.  The  statute 
so  providing  is  paramount  to  the  conditions  of 
the  lease,  and  the  lien  which  the  statute  cre- 
ates is  not  destroyed  by  a  provision  of  the 
lease  to  the  effect  that  the  Improvements  by 
way  of  buildings,  or  a  mill  for  the  reduction 
of  ore,  shall  Inure  to  the  lessor  as  soon  as  the 
same  is  placed  on  the  premises.  Such  pro- 
visions of  a  lease,  as  well  as  provisions  of 
other  contracts,  are  subject  to  the  proTlsIous 
of  the  statute,  and  are  presumed  to  have  been 
made  In  contemplation  thereof. 

These  appellants.  Sight  and  Fairfield,  fur- 
ther contend  that  the  notice  of  plaintiffs  lien 
was  not  properly  verified.  The  statute  pro- 
vides that  the  lien  claimant  shall,  within  45 
days  after  furnishing  the  labor  or  material 
for  which  the  Hen  Is  claimed,' file  with  the 
county  clerk  and  recorder  of  the  county 
wherein  the  property  Is  situate  "a  Just  and 
true  account  of  the  amount  due  or  owing  to 
him,  after  allowing  all  credits,  and  ccmtaln- 
Ing  a  correct  description  of  the  property  to  be 
charged  with  saJd  Hen,  verified  by  affidavit: 
but  any  error  or  mistake  In  the  said  account 
or  description  shall  not  affect  the  validity  of 
said  Men:  Provided,  the  property  may  be 
Identified  by  said  description."  Laws  15th 
Ex.  Sesa  1SS7,  p.  71,  S  821.  The  aocount 
filed  In  this  case  was  verified  by  O.  J.  Mc- 
Connell,  assistant  manager  of  plaintiff,  by 
the  following  affidavit:  "State  of  Montana, 
Conn^  of  Siiver  Bow— ss.:  O.  J.  McConneU, 
b^ns  duly  Bwom,  eayt  that  he  Is  the  aaslst- 


ant  manager  of  the  said  Montana  Lumber 
and  Manfactoring  Company;  that  he  has 
heard  read  the  above  and  foregoing  notice 
and  claim  of  lien,  and  knows  the  contents 
thereof;  and  that  the  statements  and  allega- 
tions therein  contained  are  true,  of  affiant's 
own  knowledge.  Montana  Lumber  and  Man- 
ufactm^ng  Compaay,  by  O.  J.  McConnell, 
Asst  Mgr.  Subscribed  and  sworn  to  before 
me,  this  19th  day  of  April,  A.  D.  1892.  Au- 
gustus T.  Morgan,  Notary  Public."  The  point 
of  objection  to  this  verification  is  that  Mc- 
Connell appears  to  have  subscribed  the  name 
of  plaintiff  corporation  to  tiiis  affidavit,  and 
that  the  corporation  was  not  acting,  and  could 
not  act,  as  affiant  therein.  Notwithstanding 
this  objection,  the  affidavit,  as  appears  from 
Its  own  terms,  Is  the  individual  expression 
and  affirmation  of  McConnell,  out  of  his  own 
mouth,  and  from  his  own  personal  knowledge, 
under  oath  administered  by  an  officer  duly 
qualified.  It  Is  his  own  personal  utterance, 
verifying  said  account,  under  the  sanction  of 
his  oath.   We  hold  the  verification  sufficient 

Nor  do  we  find  sufficient  force  to  vltlata 
the  lien  in  the  objection  urged  by  appellants 
HIght  and  Fairfield  that  the  notice  of  lien 
is  Insufficient  because  It  does  not  describe  the 
party  against  whose  property  the  Men  was 
claimed.  The  notice  of  Men  described  said 
premises,  and  the  property  on  which  the 
same  are  situate,  and  avers  that  the  lumbw, 
building  material,  and  machinery  were  fur- 
nished  by  plaintiff  to  said  defendant  Obe- 
lisk Company,  and  by  it  used  In  said  Im- 
provements, and  that  said  Obelisk  Company 
is  the  owner  and  reputed  owner  thereof.  It 
is  not  proposed  or  sought  In  this  action  t* 
make  said  11^  a  charge  upon  the  property 
leased  by  Hl^t  and  Fairfield  to  the  Obe- 
lisk Company,  but  only  upon  said  buildings 
and  reduction  plant  placed  on  said  mining 
claim  by  said  lessee^  and  fully  described  In 
said  notice  of  lien. 

The  assignment  of  error  presented  on  b^' 
half  of  plaintiff  is.  that  the  trial  court,  by 
its  ruling  and  decree,  restricted  plalntlfTs 
lien  to  the  prectoe  material  and  madiinery 
fm*nished  by  it,  and  used  in  the  construc- 
tion of  said  buildings  and  reduction  plant. 
Plaintiff  was  entitled  to  a  lien  extending 
throu^out  the  structure  or  mechanical  plant 
erected  or  established  on  said  property  by  the 
lessee.  In  the  erection  or  construction  of  which 
the  tnaterial  and  machinery  furnished  by 
plaintiff  had  been  used.  Such  lien  extends 
to  the  structure  added  to  the  leased  premises 
by  the  lessee,  and  no  further;  and  the  bound- 
ary Une  between  rights  of  such  lien  claim- 
ant and  the  rights  of  the  owner  of  the  leased 
premises  is  foimd  by  ascertaining,  not  Just 
how  much  lumber  or  paint  or  wall  papor  or 
nails  or  how  many  particular  "Jigs  and  plun- 
gers and  jig  screens"  wa«  furnished  by  the 
Hen  claimant  towards  the  buildings  or  re- 
duction works  on  which  the  Men  Is  sought  te 
be  applied,  but  by  asoertalnlnjr  the  original 
condition  of  the  leased  jjffemlses,  when  th« 
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lessee  went  Into  poasessltm.  thereof,  as  re- 
spects the  improvement  on  which  tbe  lien  la 
claimed.  If  this  were  a  case  where  some 
particular  piece  of  machinery  had  been  add- 
ed to  a  mill,  owned  and  leased  along  with 
the  mine,  it  would,  of  course,  be  proper  to 
restrict  the  lien  for  such  machinery  to  that 
which  was  added  by  the  lessee,  and  such 
ruling  would  be  In  conformity  with  the 
views  hra-e  erpressed,  because  it  is  hare  held 
that  the  lien  for  things  furnished  the  lessee 
cannot  extend  to  the  Int^est  or  estate  of  the 
lessor.  But  there  Is  no  contention  in  this 
case  that  any  of  the  Improvements  upon 
which  plaintiff  sought  to  have  Its  lien  fore- 
cHoaed,  or  any  part  of  the  same,  existed  on 
said  premises,  and  was  owned  by  the  lessors, 
Hl^t  and  Fairfield,  when  they  leased  said 
IMremlses.  There  is  no  denial  that  the  im- 
provements described  in  plaintlffB  lien  were 
wholly  added  to  the  leased  premises  by  the 
lessee;  and,  if  that  be  true,  the  same  are 
BQbJect  to  plaintifTs  lien.  The  Judgment 
should  therefore  be  modified  by  decreeing  the 
foreclosure  of  plalntlfT's  lien  upon  the  stru&- 
tares  described  therein,  and  shown  to  have 
been  placed  on  said  property  entirely  by  the 
lessee.  The  cause  is  therefore  remanded  for 
modification  of  the  Judgment  In  oonfnrmity 
with  the  views  herein  expressed.  Judgm^t 
modified. 

PEMBEBTON,  G.  J.,  and  DB  WITT,  J., 
concur. 


BANKS  V.  TOLO  COTJNTT.  (No.  18,354.) 
(Supreme  Court  of  CaliforDla.    Sept  29,  1894.) 

BoAKD  OF  Education-— Compbnsatiox—Abpbal 

op  Act. 

Pol.  Code,  I  1770,  as  amended  by  Act 
March  15,  1889.  allDWing  five  dollars  per  day  to 
each  member  or  the  board  of  education  for  cer- 
tain servicea,  is  not  repealed  by  Act  March  16, 
1B89,  amending  certain  sections  of  the  connty 
government  act  the  later  act  not  referring  to 
cmnpensatlon  of  members  of  said  boaid. 

Department  2,  Appeal  from  snperior  court, 
Yrto  county;  W.  H.  Grant,  Judge. 

Action  by  George  Banks  against  Tolo  coun- 
ty  for  salary  as  secretary  of  the  board  of  ed- 
ucation. Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

C.  M.  Head,  for  appellant  B.  L.  Sim(eon, 

for  respondent. 

PER  CURIAM.  We  do  not  think  that  sec- 
tion 1770  of  the  Political  Code,  as  amended 
by  an  act  approved  March  15,  1SS9.  which 
allows  five  dollars  iier  day  to  each  member 
of  the  board  of  education,  Including  the  sec- 
rotary,  for  certain  Bervices,  was  rei)ealed  by 
sections  ISO  and  211  of  an  act  approved  the 
following  day,  March  16th,  amending  certain 
sections  of  the  county  government  act  (St. 
1889,  pp.  191.  192,  270,  300).  There  Is  no 
clause  in  the  latter  act  expressly  repealing 
Mny  part  of  the  former  act;  indeed,  It  has  no 


reE)ealIng  danse  at  aU.  If,  tho^fore.  It  re- 
peals the  former  act,  H  must  do  so  by  impli- 
cation. But  "repeals  by  impllcatimi  are  not 
favored,  and  the  repugnancy  between  two 
statutes  should  be  very  clear  to  warrant  a 
court  holding  that  the  later  In  time  repeoto 
the  other,  when  It  does  not  In  terms  purpwt 
to  do  so.  This  rule  has  peculiar  force  in  the 
case  of  laws  of  special  and  local  application, 
which  are  never  deemed  repealed  by  general 
!egIsIation  except  upon  the  most  unequivocal 
manifestation  of  intent  to  that  effect"  Coo- 
ley,  Const  LIm.  (Gth  Ed.)  182.  In  the  case 
at  bar  the  two  acts,  passed  so  near  each 
other  in  point  of  time,  must  be  so  construed, 
if  possible,  as  to  give  effect  to  both ;  and  we 
see  no  Irreconcilable  confiict  The  act  of 
March  15th  refers  to  a  fecial  subject— com- 
pensation of  members  of  the  board  of  ednca- 
tion,— while  said  subject  is  not  referred  to 
in  the  act  of  March  16th,  which  is  in  Its 
nature  general.  Moreover,  the  parts  of  tbe 
said  act  of  March  16th,  which  are  Invoked  as 
repealing  the  part  of  the  said  act  of  Mnrch 
15th  here  in  question,  are  only  re-enactments 
of  tbe  law  as  It  theretofore  stood;  and  some 
consideration  1b  to  be  given  to  the  rule  de- 
darcd  In  section  325  of  the  Political  Code, 
that:  "Where  a  section  or  part  of  a  statute 
la  amended,  It  ts  not  to  be  considered  as 
having  been  repealed  and  re-enacted  In  the 
amended  form,  but  the  [srovislons  which  are 
not  altered  are  to  be  considered  as  having 
been  Ihu  law  from  the  time  when  they  were 
enacted,  and  the  new  provisions  are  to  be  con- 
sidered as  having  been  enacted  at  the  time 
of  the  amendment"  See  Dillon  v.  Salonde, 
68  CaL  270,  271,  0  Pac.  162.  Respondent's 
cause  of  action  Is  not  barred  by  the  clauses 
of  the  statute  of  limitations  invoked  by  appel- 
lant It  Is  founded  on  "a  liability  created 
by  statute,"  and  comes  within  the  three- 
years  limitation.  Code  Civ.  Proc.  |  338: 
Hlgby  V.  Calaveras  Co.,  18  CaL  178.  There 
are  no  other  pcdnts  necessary  to  be  noticed. 
The  Judgment  la  affirmed. 


THOMPSON  V.  GORNEB.    (Na  15,262.) 
(Supreme  Court  of  CaUfomia.    Sept  24,  ISDL) 

IHTUIST— PaOVltlOX  HW  IltOBSABB  ^TBB  DB- 

FAUI.T — EfFBCT — WaIVKB. 

1.  Where  a  contract  provides  for  Interest  at 
a  certain  rate,  and  that  on  defaolt.  In  additlMi 
thereto,  interest  shall  be  paid  at  the  rate  ot  1 
per  cent,  per  mMith,  the  aco«4anoe,  after  de- 
fault, of  interest  at  the  rate  of  8  per  cent.,  with- 
out demand  for  the  1  per  cent.  i>er  month,  is  not 
a  waiver  of  the  latter  Interest  accruing  ah«r  the 
one  entitled  thereto  has  givea  notice  that  he  will 
iuaist  upon  the  same.  Thompson  y.  Qotwr 
(Cal.)  36  Pac.  -m,  reversed. 

2.  The  provision  In  a  promissory  note  that 
&tttr  defaalt,  in  addition  to  the  interest  provid- 
ed for,  the  maker  will  pay  1  per  ceoc  per  month 
extra,  is  not  a  penalty  clause,  but  a  contract,  but 
the  acceptance,  after  default,  of  interest  without 
the  extra  1  per  cent.,  ta  a  wairer  thereof  ftxr  the 
months  for  wbidi  such  interest  was  accepted 
Thompson  v.  Goraer  (Cai.)  36  Pao.  431,  affiM- 
ed. 
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In  bank.  Appeal  from  nperlor  court  A]a» 
meda  coontr;  W.  B.  Qnme,  Jndga 

Action  by  Maiy  Thompaoii  asalnst  Obrlst 
Gorner  to  foreclose  a  mortgace.  From  a 
jQdgmrat  In  (ftTor  ot  d^endan^  plaintiff  ap* 
peals.  Rerened. 

Bdgar  B.  Haymond.  for  appdlanU  Jobn 
Tote  and  Bdward  H,  Steams,  for  respond- 
•nt 

UcTABLAMD,  J.  Tbls  Is  an  action  to 
focedqae  a  nm^Mre  given  to  secure  a  prom^ 
IsBory  note.  The  appeal  Inri^Tes  only  a 
small  amount  of  lnt«Mt  on  tbe  principal  of 
tbe  note.  The  note  -was  dated  Marcb  20; 
1888,  and  matured  two  years  after  date. 
Tbe  Jntoest  danse,  whlcb  glres  rise  to  the 
present  controveray,  Is  as  follows:  "With 
Interest  thoretu.  In  like  gold  coin,  from  the 
date  hereof  nntu  paid  at  the  rate  of  eight 
per  omt  per  umnm,  payatde  monthly  In 
advano^  and,  @)  said  principal  m  Intoest 
pa  not  paid  as  It  bectnnes  due,  It  shall  there- 
\aftear  bear  Interest  at  the  rate  of  one  per 
/cent  per  month."  a?he  monthly  Interest  was 
)  paid  each  month  until  tbe  maturity  at  the 
not&  After  that— tiie  principal  not  baring 
been  pald^-tbe  defendant  omtlnned  to  pay 
to  ]^ntlff,  who  was  the  holdn'  of  the  note, 
the  montaily  interest  at  8  per  cwt  per  an- 
num; and  said  Intraeet  at  said  rate  was  re- 
cciTed  by  plalntltt,  and  accepted  by  her  as 
payment  of  said  monlbly  Interest  until  Feb* 
ruary  20.  1892.  On  said  last-named  day  de- 
foidant  otbmA  to  pay  a  month's  Intoest 
as  usual,— at  the  said  rate  of  8  per  cent 
per  annum,— but  the  plaintiff  refused  to  re* 
oefve  It  and  claimed  tntorcst  at  1  per  cent 
per  month  as  proTlded  fn  the  note.  On 
March  18, 1802,  defendant  tendered  to  plain- 
tiff the  whole  amount  of  principal  doe,  and 
also  the  amount  of  Interest  doe  rated  at  8 
per  c^t  per  annum.  This  the  plaintiff  re- 
fused to  receive  as  fall  paymmt  of  the 
whole  indebtedness  <m  the  note  and  mort- 
fage^  and  on  Blarch  81,  1882,  she  com< 
menced  this  action.  The  court  below  held, 
as  cmdoslons  of  law,  that  the  1  per  cent 
per  mraith  was  In  the  nature  of  a  penalty; 
and  also  that  plaintiff,  having  accepted  the 
uKMithly  interest  at  8  per  cent  per  annum 
for  nearly  two  years,  waived  any  claim  of 
right  to  exact  1  per  cent  per  month  Inter- 
est after  the  maturity  of  the  note.  When 
this  appeal  was  In  department  it  was  held 
that  the  1  per  oent  clause  in  the  note  was 
not  to  be  treated  as  a  penalty,  but  as  a  con- 
tract to  pay  1  per  cent  per  mcHith  interest 
upon  a  contingency  shown  to  have  hap- 
pened, but  that  the  acceptance  by  plaintiff 
of  the  Interest  at  8  per  cent  per  annum  was 
a  waiver  of  her  claim  to  collect  more  inter- 
est toe  tbe  months  for  which  she  bad  so 
accepted  the  Interest  at  8  p«  cent  We  are 
eatlsfled  with  both  of  these  concinslons,  and 
adhere  to  them.  But  it  was  also  held  In 
departmrat  that  plaintiff,  by  accepUng  the 
8  per  cent  for  past  numths*  waived  her 


ri^  to  demand  tte  1  per  cent  per  month 
In  tbB  fatura  Flalnturs  pofnts  and  anliMr' 
itles  were  very  meager,  covering  only  one 
page,  and  referring  only  to  the  question  of 
penalty.  In  her  petltbrn  tor  hearing  In  bank 
her  counad  calls  our  attention  to  section 
1688  of  the  Gim  Code,  whlcb  reads  as  f(^ 
lows:  "A  contract  In  writing  may  be  al- 
tered by  a  otmtract  in  writing  or  by  an  exe- 
cuted oral  agreement  and  not  otherwise." 
Under  the  principle  of  this  section  the  plain- 
tiff was  entitled  to  recover  Interest  at  1 
ptf  cent  par  month  fin-  the  time  during 
whlcb  she  refused  to  acc^t  and  did  not  a«> 
cept  Interest  at  8  pCT  cent  per  annum. 
She  did  not  ccmtraet  In  writing  to  change  the 
Interest  as  emressed  by  tbe  written  tenns 
of  tbe  note,  and  her  aco^tanoe  of  the  8  per 
c«ttt  was  of  no  liigher  dignity  than  an 
exjffess  wal  agreement  But  It  was  an  ex- 
ecuted agreement  only  as  to  months  for 
wblcta  she  aco^ted  tbe  batnest  at  8  per 
cent;  as  to  the  tatax^,  it  waa  execnb»y 
(Brmberg  v.  Peten,  66  CtaL  114,  4  Pac. 
lOfKl;  Taylor  t.  SoldatI,  68  OaL  27,  8  Fac. 
B18;  SHmnHms  T.  Hamilton,  06  OaL  49S), 
and  void  under  said  secticm  of  tbe  Code 
<John8(m  V.  Fc^mns,  99  Cal.  240.  33  Fac 
80S).  It  does  not  clearly  appear  from  tbe 
transcript  which  by  stipulation  does  not 
include  all  of  the  judgment  roll,  whethw  or 
not  plaintiff  claims  as  interest  the  difference 
between  8  per  cent  and  tbe  1  per  cent  for 
the  months  during  which  she  accepted  the 
8  vet  cent,  but  idie  Is  not  entitled  to  said 
difference  tor  said  months.  She  Is  entitled, 
however,  to  Interest  at  1  per  cent  per  month 
from  the  time  she  flrst  dCTianded  It  She 
should  have  judgment  for  the  amount  ot 
the  principal,  and  Interest  thereon  from  and 
after  the  20th  day  of  February,  1802,  at  1 
per  c«it  per  month.  The  judgment  Is  re^ 
versed,  with  dbrectlon  to  the  superior  court 
to  render  judgment  for  the  plaintiff  tor  tbe 
amount  due  and  unpaid  upon  the  principal 
of  the  note,  together  with  interest  there^m 
from  February  20,  1892,  at  1  per  cent  per 
mondL 

We  concur:  HARRISON,  X;  FITZOBR- 
ALD,  J.;  DB  HAVEN,  J.;  TAN  FLBBT*  J. 


UAOOUBEB  V.  CONRADT  et  al.  (N& 
16,259.) 

(Supreme  Court  of  California.    Sept  21,  1804.) 

In  bank.  Appeal  tiom  superior  court,  city 
and  county  of  San  fl'anclsco;  William  T. 
Wallace,  Judge. 

Action  by  C.  A  Macomber  against  Julius 
Conradt  and  anoth^.  There  was  a  judg- 
noent  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

John  H.  Durst  tor  appellants.  Henley, 
Swift  ft  MacSberry  and  S.  V.  Oastello,  for  re- 
spondent ^  . 
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McFARLANB,  J.  Tbe  ararments  of  the 
•complaint  show  that  the  contract  between  re- 
spondent and  appellants  was  one  for  the  pur- 
-chase  and  sale  of  mining  stocks  on  margin, 
:and  the  court  found  that  the  said  averments 
were  true.  The  appeal  Is  hased  on  the  judg- 
ment roll  alone,  and  there  is  no  evidence  be- 
fore us.  The  Judgment  must  therefore  be  af- 
firmed on  the  authority  of  Cashman  v.  Root, 
89  Col.  373,  26  Fac.  883,  and  the  recent  case 
of  Sbeehy  v.  Shlnn  (Cal.)  37  Fac.  393.  There 
is  no  coEuUct  between  said  cases  and  Kutz  v. 
Fleischer.  67  CaL  93,  7  Pac.  195.  Tbe  judg- 
ment Is  affirmed. 

We  concur:  Dc  HAVEN,  J.;  FITZOEBr 
ALD,  J.;  HARBISON,  J. 
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McCRBA  T.  JOHNSON  et  aL  (No.  15,580.) 
(Supreme  Gout  of  California.    Sept.  26, 1894.) 

MeCBAHIOS'  LlBNS— AasiONMBNT. 

Ad  assignee  of  a  mechanic's  or  matnial 
man's  claim  cannot  file  the  notice  of  claim  or 
serve  the  notice  on  the  owners,  so  as  to  per- 
fect the  lien,  as  the  privilege  of  asserting  a  me- 
chanic's lien  cannot  be  assigned. 

Department  1.  Appeal  from  SDpeilor  court, 
city  and  county  of  San  Francisco;  W.  H. 
Levy,  Judge,i 

Action  by  O.  P.  McOrea  against  Kate  John- 
aon  and  others  to  enforce  mechanics*  liena 
There  was  a  judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

G.  P.  McCrea  and  J.  C.  Bates,  for  appel- 
lant  W.  H.  Mahoney,  for  respondents. 

GAROUTTE,  J.  The  plaintiff  is  the  as- 
signee of  the  claims  of  certain  laborers  who 
performed  work  for  a  subcontractor  in  the 
erection  of  a  certain  building  belonging  to 
the  respondent  Kate  Johnson.  Her  code- 
fendants  are  the  original  contractors  and  the 
subcontractors.  After  the  aforesaid  assign- 
ment was  made,  the  assignee  proceeded  un- 
der section  1184  of  the  Code  of  Civil  Froce- 
dure,  and  served  a  notice  upon  said  Johnson, 
stating  that  he  was  such  assignee,  and, 
among  other  things,  requesting  h»  to  with- 
hold from  the  contractor  sufficient  funds  to 
meet  his  demands  therein  stated.  FlaintlfF 
subsequently  filed  his  claim  of  lien,  and 
brought  tbls  action  to  recover  thereon. 

Two  questions  only  are  Involved  in  this  ap- 
peal: (1)  Has  an  assignee  of  the  claim  of  a 
mechanic  or  a  material  man  the  right  to  file 
in  the  recorder's  office  tbe  notice  of  claim  of 
lien  provided  by  the  statute?  (2)  Has  such 
assignee  the  right  to  serve  upon  the  owner 
the  notice  provided  by  the  terms  of  section 
1184  of  the  Code  of  Civil  Procedure?  We 
are  compelled  to  answer  both  Interrogatories 
in  the  negative.  It  Is  squarely  decided  In 
Mills  V.  Land  Co.,  97  Cal.  254,  32  Fac.  169, 
that  the  right  to  create  and  assert  a  me- 
chanic's or  laborer's  lien,  under  the  mechan- 
ic's lien  law,  la  a  personal  right,  and  sonas- 


slgnable.  It  Is  sufficient  to  say  that  we  are 
entirely  satisfied  with  the  principle  there 
declared,  and  now  reaffirm  It  as  the  law  of 
this  state.  A  large  majority  of  the  cases 
cited  by  the  appellant  as  opposed  to  this  view 
arc  not  in  point.  They  come  directly  In  line 
with  the  views  of  this  court  as  found  express- 
ed In  the  recent  case  of  Duncan  v.  Hawn 
(opinion  filed  Septemt>er  5,  1894)  37  Pac.  626. 
We  are  also  satisfied  that  the  principle  which 
points  the  Judgment  in  the  Mills  Case,  when 
applied  to  appellant's  right  to  give  the  notice 
to  the  owner  contemplated  by  section  11S4 
of  the  Code  of  Civil  Procedure,  is  fatal  to 
his  claims  upon  this  appeal  The  right  to 
give  this  notice,  and  to  secure  certain  benefits 
thereby,  was  a  personal  right  of  the  labco^, 
which  could  not  be  assigned.  It  was  no  more 
assignable  than  the  right  to  file  a  notice  of 
claim  of  lien  was  assignable.  Plaintiffa  as- 
signors transferred  to  him  their  claims  and 
demands,  and  those  claims  and  demands 
were  against  the  subcontractor  alone  who 
employed  them.  At  the  date  of  such  assign- 
ment, they  had  no  claim  or  demand  against 
the  owner  of  the  building  of  any  kind  or 
character,  and,  consequently,  no  legal  rights 
against  the  owner  passed  to  the  plaintiff  by 
the  assignment  The  effect  of  the  notice  pro- 
vided by  the  section  of  the  Code,  when  served 
by  the  proper  parties  and  under  certain  con- 
ditions, is  to  create  new  rights  and  new  lia- 
bilities; and,  for  the  purposes  of  tliis  case, 
it  la  entirely  immaterial  whether  such  service 
results  in  the  creation  of  a  lien  upon  the  fund 
in  the  hands  of  the  owner  owing  to  the  con- 
tractor, or  whether  a  simple  legal  liability  is 
created  in  favor  of  the  laborer  and  against 
the  owner.  Under  either  of  these  conditions, 
the  assignment  of  the  demand  cannot  carry 
with  It  the  right  to  give  a  notice  wtiich  will 
accomplish  such  results.  If  a  lien  Is  created 
by  tbe  service  of  the  notice,  then  the  case  Is 
squarely  within  the  principle  declared  in 
Mills  V.  Land  Co.;  and,  if  the  service  of  the 
notice  simply  results  In  the  creation  of  a 
legal  UabiUty  against  tbe  owner  of  the  build- 
ing wbere  none  before  existed,  the  same 
principle  is  equally  applicable,  and  there  can 
be  no  assignment  of  such  a  right  For  the 
totegoing  reasons,  the  judgment  is  affirmed. 


We  concur: 
FLBBT,  jr. 


HARRISON,    J.;  VAN 


IM  Cal.  HP 

BOUCHB     LOUmT.    (So.  18,300.) 

(Supreme  Court  of  California.    Sept  26,  1894.) 

Release  of  Gijabaxtor— Failurb  to  Exoacst 
Secckitt. 

1.  Where  defendant,  to  secure  a  mortgag-' 
note  given  by  another,  gave  his  aoDnegotiabl^ 
jiote  under  an  agreement  that,  on  the  maturity 
of  the  mortgage  note,  tbe  mortgage  should  be 
immediately  foreclosed,  and  defendant  should 
be  liable  only  for  tbe  deficiency,  the  latter  was 
released  by  a  dday  of  four  years  in  foredOBiiiS 
the  mortgaga. 
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S.  An  action  against  th«  ^narantor  of  any 
defldsnCT  on  a  note  after  the  Mcnritj  has  beeoa 
ezhansted.  bnmsht  before  tiu  aecnii^  hai  been 
■old.  is  premature. 

Oommisslonen'  dedsion.  Department  2. 
Appeal  from  superior  court,  Ban  Joaquin  coun- 
ty; Ansd  Smith,  Judge. 

Action  Ntilsm  Boucbe  against  James  A 
LoatUt  Then  vas  a  Jttdgm«it  for  defend- 
ant, and  plaintiff  appeaia.  Affirmed. 

J.  J.  PsolseU  and  Ed.  B.  Thompson,  for  ap- 
pelant Louttlt,  Woods  &  Lerinskf ,  for  re- 
spoodoit 

TE&fPIiD,  O.  Tbls  actlMi  Is  up<Hi  a  nonne- 
gotiable  xtfomissory  note,  executed  June  1, 
1881,  Iqr  dettedant,  to  one  H.  B.  WlUtamBon. 
Defendant  was  not  Indebted  to  WUllanuoa, 
but  the  note  was  Intended  as  collateral  se- 
cnril7  tot  tte  obUgation  of  D.  and  A  B<rtte, 
who  on  that  day  borrowed  from  Wflllamson 
the  anm  of  11.100.  The  Bolte  note  was  also 
secured  by  a  mortgage  on  land  In  Calaveraa 
county.  The  understanding  between  Louttlt 
and  wmiomson  was  that,  when  the  Bolte 
note  became  due^  WlllLamaon  would  iffoceed 
at  once  to  collect  the  same  by  fweclosure  of 
the  mortgage,  and  that  LoutUt  would  be  11a- 
ble  upon  his  note,  given  as  ccdlateral,  only 
toe  tiie  defldou^.  If  any.  The  BtAte  note  be- 
came due  August  1, 1882;  but  no  action  was 
Instituted  and  no  stejw  taken  to  collect  the 
Mime  until  1886,  when  an  actim  was  com- 
menced to  foreclose.  The  amount  ot  judg- 
ment Air  principal  and  Interest  and  costs,  and 
indndtng  costs  of  sale,  amounted  to  ^|si8.< 
DO.  The  amount  realized  from  the  sale,  which 
was  had  July  23, 1887.  was  $1,800.  This  suit 
was  commenced  July  HI,  1886.  Upon  these 
facts,  the  trial  court  held  that  ^Intlfl  could 
not  recover,  and  I  thinic  the  conclusion  must 
be  sustained.  The  note  waa  nonnegotlable. 
and  th^efore  In  tiie  hands  of  the  assignee 
any  defense  could  be  made  which  would  hare 
been  good  against  the  assignor.  It  also  ap- 
pears to  hare  been  assigned  otter  it  became 
due.  The  contract  of  Louttlt  was  that  of  a 
guarantor  of  the  deficiency  aftra-  the  mort- 
gage security  had  been  exhausted.  It  was 
the  duty  of  the  holder  to  proceed  at  once  to 
realize  upon  the  other  security,  and  tbls  he 
expressly  agreed  to  do  in  the  contract  of 
guaranty.  It  needs  no  argument  to  show 
that  a  delay  of  nearly  four  years  after  the 
Iirincipal  note  became  due  la  unreasonable. 
Furthermore,  the  action  was  prematurely 
brot^ht  The  guaranty  was  to  pay  the  de- 
ficiency, and  tiiere  was  no  deficiency  until 
the  sale  of  the  mortgaged  premises,  and  the 
sale  took  place  after  the  suit  was  brought  I 
think  the  Judgment  and  order  should  be  af- 
firmed. 

We  concur:  BEARLS,  0.;  BBIiOHER,  0. 

FEB  GTTRIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


IH  Cai.  m 

Mccormick    Baldwin.  (No.  i8.8oa) 

(Snpreme  Court  of  California.  S^t  28, 1894.) 
MiNiKQ  Claiu— Abandonhbnt  —  Bksuuftiox  or 

Work. 

ReT.  St  U.  S.  9  2324,  proTidea  that,  in 
case  of  nonperformance  of  a  certain  amount  of 
labor  yearly  on  a  mining  claim,  it  shall  be  oi>eu 
to  relocation,  provided  tnat  the  original  locatore, 
their  heirs,  assigns,  or  legal  representatives, 
hare  not  resumed  work  on  the  claim.  Hetd, 
that  to  "resume  work,"  within  the  provision  of 
the  statute,  means  to  begin  work  anew  with  a 
bona  fide  intention  of  prosecuting  it 

Department  2.  Appeal  from  superiw  court, 
Nevada  coun^;  John  Caldwell,  Judge. 

Ejectment  by  Hamilton  McCwmlck  against 
Oewge  W.  Baldwin,  Jr.,  for  mining  lands. 
Verdict  and  Judgm^t  for  defendant,  and 
plaintiff  appeiOs.  Afilrmed. 

J.  M.  Waning,  for  aK>^Uant  a  W.  Kitts, 
for  respondent 

McFARLAJO),  J.  This  is  an  action  of 
ejectment  The  premises  described  In  the 
complaint  consist  of  certain  quartz-mining 
property  called  the  "Gracie  Consolidated  ii. 
M.  Claims."  They  Indude  three  distinct 
mining  locaUons  or  claims  adjoining  each 
other,  called  the  "Big  Blue"  (or  "Grade"),  on 
the  east;  the  "Gu«*nsey,"  in  the  crater;  and 
the  "East  Orleans,"  on  the  west  The  de- 
fendant asserts  title  to  certain  quarts-min- 
ing claims  which  conflict  with  and  Include 
portions  of  said  Guernsey  and  East  Orleans 
claimed  by  plaintiff.  The  verdict  and  Judg- 
ment were  tos  defendant,  and,  from  the  Judg- 
ment and  <nda  denying  a  new  trial,  plalntlS 
appeals. 

In  the  transcript  and  briefs  many  points 
touching  mining  law  are  made  and  suggest- 
ed, but  there  is  only  one  point  which  we 
deem  it  necessary  to  notice  In  detail,  and 
that  arises  out  of  certain  instroctiona  of  the 
court  about  the  construction  of  the  words 
"resume  work,"  in  section  2324,  Rer.  St 
U.  S.^  The  mining  locations  upon  which  ap< 
pellant  bases  his  right  to  the  premises  In  con- 
troversy were  made  in  the  year  1885  and 
prior  thereto.  There  Is  no  pretense  of  evi- 
dence that  he  ever  worked  on  the  Guernsey 
or  East  Orleans,  or  that  any  work  was  ever 
done  by  him  on  the  Big  Blue  prior  to  the 
year  1882.  There  Is  some  evidence  of  some 
work  done  by  appellant  In  a  tunnel  on  xhe 
Big  Blue  In  1892,  but  from  all  the  evidence 
In  the  case  the  Jury  must  hav«  found  that  if 

»Rev.  St.  U.  S.  i  2324.  provides:  "On  all 
claims  located  prior  to  the  10th  day  of  May, 
1872,  ten  dollars'  worth  of  labor  shall  be  per- 
formed or  improv^ents  made  by  the  10th  day 
of  June,  1874,  and  each  year  thereafter,  for 
each  loo  ft.  in  length  along  the  vein  until  a 
patent  bns  been  issued  therefor  *  *  *;  and 
upon  a  failure  to  comply  with  these  conditions, 
the  claim  or  mine  npon  which  such  failure  oc- 
curred shall  be  open  to  relocation,  •  •  • 
provided  that  the  original  locators,  (heir  heirs, 
assigns  or  legal  representatives,  have  not  re- 
sumed work  on  the  claim  after  failure  and  be- 
fore such  location."  /^^^^T^ 
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there  was  U17  mA  dom  on  fhe  Big  Bine  In 
1882  It  was  entlzelr  iBsaffident  to  bold  tbe 
three  claiins  nnd^  the  United  States  statute, 
even  though  the  work  on  the  Big  Bine  could 
be  applied  to  the  othn^  claims.  But  It  was 
abondaaOy  shown  that  the  tnnnd  In  the  Big 
Bine  in  which  appellant  dalmed  to  bare 
worked  In  1802  was  of  no  use  whatever  in 
developing  either  of  tlie  ottxer  dalms,  and 
tbwefore  could  not  1»  applied  to  the  latter. 
BespcmdeDt  nuule  his  locations,  which  in- 
cluded parts  of  the  Guernsey  and  East  Or^ 
leans,  in  Fehmary  and  April,  189S,  and  the 
Guems^  and  East  Orleans  were  then  clearly 
subject  to  reiocatl<m.  unless  a^pdlant,  after 
the  expiration  of  the  year  1S92,  had  resumed 
wtnk  within  tbe  meaning  ct  the  statute  be- 
ton  r«q>ondettt  made  his  locations.  Upon 
tbis  subject  the  appellant  testified  that  "on 
the  1st  day  of  January,  1883,  plaintiff  per- 
formed about  three  hours*  work  on  each  at 
said  three  locations,"  and  that  on  said  day 
and  tbe  day  ftdlowlng,  January  2d.  be  dug  & 
abaft  on  the  Orleans  ^mit  ^  feet  deep.  No 
more  work  was  done  by  bim  aftowards.  Be 
contends  that  by  these  acts  be  had  resumed 
woA  BO  as  to  Invalidate  any  attempted  bos- 
tile  locatlfms.  Upon  this  subject  tbe  court' 
gave  aevoal  Instructions,  the  substance  of 
them  being  this:  That  a  party  oannot  bold 
ft  mining  claim  for  scymtxI  years  without  do- 
ing In  any  year  tbe  work  required,  simply 
going  (HI  It  at  tbe  beginning  of  each  year,  and 
doing  a  few  hours'  work,  with  no  bona  llde 
Intoit  to  comply  with  Hie  statutory  requlre- 
meat  as  to  the  amount  of  work  to  be  don& 
In  Instruction  No.  11  tbe  word  "and"  Is 
Inadvertently  used  before  the  word  "unless," 
but  fOl  tbe  Instructions  taken  together  dearly 
showed  to  the  Jury  what  the  court  meant 
The  lattw  part  of  lnstructl<m  No.  11  may  be 
taken  as  a  fair  sample  of  tbe  instructions  ob- 
jected to  by  appellant,  and  Is  as  follows: 
"Unless,  before  the  alleged  location  by  the 
defendant  of  the  ground  In  controrcrsy,  tbe 
plaintiff  had  done  some  work  with  tbe  bona 
fide  intention  of  doing  the  balance  of  the 
requisite  work  during  tbe  year  1893.  It  is 
against  tiie  policy  ot  the  law,  and  a  fraud 
against  tbe  government  and  the  law,  to  hold 
quartz  claims  by  merely  doing  a  few  dollars' 
worth  of  work  thereon  at  or  near  the  begin- 
ning of  the  year  next  following  the  year  on 
which  claimant  failed  to  do  the  necessary 
work,  when  such  work  Is  not  commenced 
with  the  bona  fide  Intention  being  contin- 
ued till  the  full  amount  Is  done.  Such  labor, 
so  done,  is  a  mere  pretense  and  sham,  and 
will  not  prevent  the  relocation  tor  want  of 
necessary  work."  This  instruction,  and  the 
other  Instructions  giv^i  hy  the  comt  upon 
the  subject,  are.  In  our  opinion,  correct  To 
"resume  work,"  within  the  meaning  of  said 
section  2324,  IB  to  actually  begin  work  anew 
with  a  bona  fide  Intention  of  prosecuting  It 
as  required  by  said  section.  Of  course.  It 
was  for  tbe  Jury  to  determine  from  all  tbe 
evidence  In  tbe  case  whether  or  not  tbe  lactB 


brought  tbe  case  within  the  principle  of  tbe 
InstmcUons.  And  under  this  view  It  la  not 
necessary  to  examine  tbe  points  made  aa  to 
the  validity  of  appellant's  original  locations, 
the  validity  of  the  old  Stoddard  claim  of 
1876,  or  the  mesne  conveyances  thereof  from 
Stoddard  to  Eastman,  tbe  contract  between 
Eastman  and  Galvwt,  ete.,  or  many  other 
iK^nte  made  In  the  mse.  Then  was  no  aul)- 
stantial  deffect  In  Ibe  locations  of  respondent. 
We  see  nothing  farther  In  the  case  to  be  con- 
sidered. The  Judgment  and  order  appealed 
from  are  affirmed. 

We  concor:  PB  HAVEN,  J.;  FrTZOBB" 
AU),  J. 


IM  cat. » 

BLTTH  et  al.  t.  BOBINSON.    (No.  14,543.) 
(Supreme  Court  of  California.    S^  28.  18^) 
Bond  auaisst  Mechanics'  Li  ins— Material  Mav 
AS  Sbbrtt—Effsct— Right  to  Esfobcb  Lies. 

1.  A  bond  by  a  contractor,  indemnifriDg 
an  owner  agaiast  liens  on  hia  buuding,  is  valid, 
though  the  Mans  and  specifications  f  onnlns  part 
of  the  bnUding  contract  were  not  filed  wiui  tha 
county  recorder. 

2.  Where  the  surety  on  a  bond  given  by  a 
contractor  to  an  owner,  to  indemnify  the  latter 
against  mechanics'  liens  on  his  building,  bii|>- 
plies  to  the  contractor  material  for  such  build* 
ing,  and  files  a  mechanic's  lien  therefor,  and  in 
consideration  of  the  satisfaction  of  the  tioi 
the  owner  gives  him  his  note  for  an  amount  Um 
than  the  claim,  the  owner  may.  In  an  action  on 
the  note,  set  up  as  a  defease  the  liability  of  the 
surety  on  his  bond. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  ot  San  Fxandsco;  J.  G.  B 
Hebbard,  Jnd|^ 

Action  Blytti  and  othm  against  Robln- 
ma  on  a  promlssMy  note.  Judgment  was 
rendered  for  defendant,  and  plaintiffs  ap- 
peaL  Affirmed. 

B.  N.  Wakeman,  for  appellants.    A.  F. 

Van  Duzer,  for  respondent 

DB  HAVEN,  J.  This  appeal  Is  taken  by 
the  plalnUffa  from  a  Judgment  in  favor  of 
the  defendant  The  only  question  arising 
upon  the  record  before  us  la  this:  Do  the 
findings  of  tbe  court  read  in  connection  with 
the  facta  admitted  by  tbe  pleadings,  sustain 
the  Judgmrat?  The  facts  shown  by  the 
record  are  these:  The  defendant  entered 
into  a  written  agreement  with  one  Hooser 
for  the  alteration  and  r^alr  of  a  certain 
house  belonging  to  the  defendant  Tbe  con- 
tract price  of  this  work  was  $4,600,  tbe  aald 
Houser  to  do  all  the  work,  and  furnish  at 
his  own  expense  all  the  materlala  used  in 
tbe  alt^ation  and  repair  of  sucb  building, 
and  deliver  the  same  to  the  defendant  free 
from  all  Hens  on  account  of  labor  or  mate- 
rials. The  ccmtract  price  was  to  be  paid  is 
Installments,  three  during  tbe  progress  of 
the  work,  and  tbe  last,  of  $1,300,  35  days 
after  the  building  was  completed.  Accom- 
panying said  omtract  waa^  bond  in  tha 
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anm  of  $4,000,  exeented  to  defendant 
the  said  ccmtractor,  Hoaser,  as  principal, 
and  the  plaintiffs  as  saretles,  "guarantying 
the  performanoe  of  all  the  conditions  of  said 
contract  on  the  i>art  of  the  said  Housot, 
and,  among  other  tilings,  that  said  bouse 
should  be  deliTered  to  the  defendant  free 
from  all  Ueiu  that  might  arise  from  or  be 
filed  against  said  bnlldlng  on  account  of  ma- 
terial or  labor  furnished  bj  said  Houser,  and 
used  in  or  about  said  Btructore."  The  plans 
and  spedflcatlons  forming  a  part  of  the 
contract  for  the  alteration  and  repair  of  de- 
fendant's building  were  not  filed  la  the  of< 
flee  of  the  county  recorder.  The  plalntlCFs 
are  lumber  dealer^  and  they  sold  and  de- 
livered to  the  contractor,  Houser,  lumber  of 
the  value  of  fl,036,  to  be  used  by  him  in 
the  alteratltm  and  r^>air  of  defjHidaJit^s 
building,  and  for  which  snm  they  duly  filed 
their  claim  of  lien  against  said  bnlldlng. 
Upon  the  completion  of  Honser's  contract, 
there  remained  unpaid  to  him  only  the  last 
installment  provided  for  by  the  contract, 
$1,300,  and  there  were  filed  against  the  de- 
fendant's building  liens  which,  together  with 
the  lien  of  plaintiffs,  amounted  to  the  sum 
of  $2,360,  and  the  contractor  was  wholly  in< 
solvoit  The  defendant  paid  the  other  Hens 
upon  the  suggestion  of  plaintiffs,  and  after 
he  had  done  so  was  Informed  by  them  of 
their  claim  and  lien  tm  $1,036.  In  reei>ect 
to  this  the  court  finds  that  "plaintiffs  then 
ottered  defendant  to  take  his  prcunissory 
note  for  the  snm  of  nine  hundred  ($900)  dol- 
lars, and  cancel  said  11^,  which  offer  de- 
fendant accepted,  and  said  lien  for  ten  hun- 
dred and  twenty-six  ($1,026)  dollars  was 
accordingly  canceled."  This  action  was 
brought  by  pialntifTs  to  recover  the  amount 
due  upon  the  note  referred  to  in  the  finding 
just  quoted.  The  defradant  In  his  answer 
pleaded  a  want  of  consideration  for  the  note, 
growing  out  of  the  foregoing  facts,  and  fur- 
ther alleged  that  he  bad  been  damaged  by 
reason  of  the  failure  of  the  contractor  to  pay 
and  disctiarge  the  lien  of  plaintiffs.  In  the 
sum  of  $825,  the  amount  sued  for,  and  that 
under  the  terms  of  the  bond  above  mention- 
ed he  was  entitied  to  recover  such  damages 
by  way  of  set-off  or  counterclaim  to  plain- 
tiffs' action.  As  a  conclusion  of  law  from 
the  foregoing  facts,  the  superior  court  found 
in  substance  that  the  counterclaim  of  de- 
fendant was  established,  and  that  he  was  en- 
titied to  a  Judgment  against  plaintiffs  for 
his  costs. 

1.  The  bond  executed  by  plaintiffs,  and  by 
the  terms  of  which  they  undertook  to  pro- 
tect the  defendant  against  all  claims  for 
Bens  which  might  arise  or  be  filed  against 
his  building  on  account  of  material  or  lalwr 
used  or  employed  by  Houser  in  the  perform- 
ance of  his  contract  with  defendant,  was 
valid,  notwithstanding  the  plans  and  spedfl' 
cations  forming  a  part  of  tbs  building  oon* 
tract  were  not  filed  with  the  coantr  recorder. 


Kieesig  r.  All^tan^,  91  Cal.  234.  37  Pac 
662;  Id.,  09  CaL  462,  34  Pac.  106.  This  be- 
ing BO,  the  ]udgm«it  of  the  superior  court 
was  right:  The  note  sued  on  was  without 
any  legal  CMisideratlon  to  support  it  The 
cases  cited  by  the  aptwllants  to  the  effect 
that  forbearance  to  sue,  or  the  compromise 
of  a  doubtful  claim,  constitutes  a  sufficient 
consideration  for  a  promise,  are  not  In  point 
The  findings  do  not  show  that  the  note  was 
given  for  tbe  purpose  of  compromising  a 
doubtful  claim,  and,  as  to  the  ft^bearanoe 
of  plaintiffs  to  foreclose  their  lien  agaJnst  the 
defendant's  building,  they  were  already  un- 
der a  legal  obligation  not  to  foreclose  such 
lien,  by  the  terms  of  the  bond  executed  by 
them,  and  in  canceling  this  lien  they  con- 
ferred no  benefit  upon  defendant  to  which 
he  was  not  already  legally  entitied,  and 
themselves  suffered  no  detriment  they  were 
not  already  legally  bound  to  Buffer;  and  this 
was  not  a  sufficient  consideration  for  the 
note  obtained  from  the  defendant  (Civ. 
Code,  I  1005),  and,  as  the  findings  show 
that  there  was  no  oth^  consideration,  the 
de^ion  of  the  auporlor  court  might  well 
have  been  rested  upon  the  ground  that  snob 
note  was  without  consideration. 

2.  But  If  we  assume,  as  did  the  court  be- 
low, that  tbe  note  is  not  without  a  legal  con- 
Bidwatton  to  sut^Kot  It,  stiU  It  Is  clear  the 
plaintiff  are  not  entitled  to  recover  In  this 
actlui.  Tbe  note  was  given  for  the  purpose 
of  dlBchajrglng  me  oi  tbe  Hens  against  which 
l^aintlffs  underto(A  to  Indemnify  the  de- 
fendant when  they  executed  the  bond  as 
sureties  for  the  contractor,  and  immediately 
upon  the  pajrment  of  such  note  a  cause  of 
action  would  have  arisen,  by  virtue  of  tbe 
terms  of  such  bond,  in  favor  of  defendant 
against  the  plaintiffs,  for  the  amount  so 
paid.  Under  such  drcumatances,  and  to 
avoid  circuity  of  action,  the  defendant 
should  be  permitted  to  interpose  plaintiffs' 
ilabllitr  upon  the  bond  as  a  defense  to  this 
action.  The  court  did  not  find  that  defend- 
ant made  any  valid  agreement  to  release 
plaintiffs  from  their  obligation  as  sureties 
for  the  contractor,  and  no  such  legal  effect 
was  worked  out  by  the  mere  fact  that  de- 
fendant executed  tbe  note  sued  on  under  the 
circumstances  disclosed  by  tbe  findings.  The 
particular  reason  which  moved  him  to  ex- 
ecute his  note  in  payment  of  plaintiffs'  de- 
mand against  the  contractor  does  not  ap- 
pear, but  It  may  be  conjectwed  that  he  did 
so  under  the  mistaken  heUet  that  tbe  bond 
executed  by  plaintiffs  was  void  because  of 
the  failure  to  file  with  the  county  recorder 
the  plans  and  specifications  referred  to  In 
the  contract  which  it  accompanied;  but 
whatevw  may  have  been  his  reason.  It  is 
sufficient  to  say  that  so  far  as  disclosed  by 
this  record,  the  giving  of  the  note,  although 
an  unnecessary  and  unwise  thing  for  de- 
fendant to  do,  did  not  destroy  the  oUiga- 
tl<m  <a  tbe  bond,  and  It  Is  emln^ntiy  Just 

Digitized  by  VjOOglC 


906 


PAOIFIC  BBPOBTER,  VoL  37. 


(Or. 


that  tb»  plalntUfB  diould  not  be  permitted  to 
escape  tlielr  llat^ly  upoa  such  bond,  and 
in  BO  sBcaplng  be  permitted  to  reimbmse 
themselves  from  defendant  for  the  loss  which 
the7  may  liare  Bostalned  in  their  dealings 
wlt^i  the  principal  on  the  bond.  Judgment 
affirmed. 

We  concor:  McFABLAND,  J.;  FITZ- 
£tERAU>,  J. 


STATE  ex  rd.  TAYLOR  PBNNOTBR 
et  al.,  CkimmiBsioaera. 
<Sapreme  Court  of  Oregon.  Oct  16>  1S84.) 

iKJDiTCTioN  —  Erection  of  Public  Buildixo  — 

CosaTITCTIONAL  LaW. 

Where  It  does  not  appear  that  the  barden 
of  taxation  will  be  increased  by  the  erection  of 
a  pnbUc  building  without,  Instead  of  within,  the 
seat  of  government,  the  state  Is  not  enti- 
tled to  an  injunction  restraining  a  board  of  its 
officers  from  canring  ont  the  provisions  of  an 
act  requiring  such  board  to  purchase  land  for 
and  erect  a  branch  insane  asrium  outside  of  the 
seat  of  government,  on  the  ground  that  such 
act  Is  contrarr  to  Const,  art,  14,  §  3,  providing 
that  all  public  institutions  of  the  state  shall 
be  located  at  the-seat  of  government. 

Appeal  from  circuit  court,  Marlon  county; 
<}eorge  H.  Burnett,  Judge. 

Action  by  the  state  ex  rel.  A.  C.  Taylor 
against  Sylvester  Pennoyer  and  others,  a 
board  of  commissioners  of  the  state  of  Ore- 
gon, to  restrain  the  purcliase  of  a  site  for 
and  the  building  of  a  branch  insane  asylum. 
A  demurrer  to  the  complaint  was  overruled, 
and  defendants  appeal.  Reversed. 

J.  C.  Moreland  and  T.  H.  Crawford,  for 
appellants.  H.  J.  Bigger  and  W.  H.  Holmes, 
for  respondoit 

WOLVERTON,  J.  This  suit  was  institut- 
ed for  the  purpose  of  having  the  defendants, 
acting  in  their  capacity  as  a  Iward  of  com- 
jiissioners  of  public  buildings  of  the  state 
of  Oregon,  enjoined  and  restrained  from 
purchasing  640  acres  of  land  In  Union  county, 
In  this  state,  to  be  used  as  a  site  for  a  bran^ 
Insane  asylum,  and  expending  therefor,  of  the 
public  funds,  the  sum  of  $25,000;  from  con- 
structing buildings  thereon  to  be  used  as  a 
hospitnl  for  the  care  of  insane  persona  who 
should  be  lawfully  committed  thereto  for 
care  and  treatment  at  the  expense  of  the 
state;  and  from  expending  the  funds  appro- 
priated therefor.  Hie  legislatire  assembly, 
at  Its  last  session,  passed  an  act  "To  provide 
for  the  location  and  ctmstmction  of  a  branch 
Insane  asylum  in  the  eastern  portion  of  Ore- 
gon and  appropriating  money  therefor," 
which  provided,  among  other  things:  That 
the  governor,  secretary  of  state,  and  state 
treasurer,  acting  In  their  capacity  as  a  Iward 
Of  commlssionCTS  of  public  buildings  of  the 
state  of  Oregon,  should,  within  60  days  after 
the  act  took  effect,  locate  a  site  for  a  brandi 
Insane  asylum,  to  be  Imown  as  the  "Eastern 
Oregon  Insane  Asylnm,"  at  some  j^int  in 


one  of  the  following  named  counties:  Waaco, 
Sherman,  GiUiam,  Morrow,  Umatilla,  Union, 
Croofe,  or  Baker.  That  said  board  shall  con- 
tact for  and  porcliaae  in  the  name  of 
and  for  the  state,  at  the  place  selected  fw 
said  asylum,  a  tract  c£  land  consisting  of 
not  less  than  320  acres  nor  more  than  610 
acres,  and  shall,  in  the  manner  provided  tar 
by  the  act,  proceed  to  ezcct  and  construct 
up(m  said  premises  an  asylum  building  and 
oatbuildings^  and  make  suitable  Improve- 
ments,  and  supply  the  same  with  furniture 
and  fixtures  and  evezTtUng  necessary  and 
requisite  to  fnlly  complete  and  equip  said 
Eastern  Oregon  Asylum,  at  a  cost  not  exceed- 
ing titte  sum  of  9165,000.  For  Uie  purpose 
of  purchasing  the  land  and  erecting  the 
asylum  buildings,  the  act  appropriates  ont  of 
the  publlG  treasury  of  the  state,  from  any 
moneys  not  otherwise  appropriated.  $l<£i,OO0. 
or  so  much  thereof  as  may  be  necessary. 

The  complaint  alleges,  in  substance,  that 
the  relator  is  a  taxpayer  and  citizen  of  the 
state;  tliat  the  defendants.  Pennoyo',  Mc- 
Brlde,  and  Metschan,  as  govemmr,  secretary, 
and  treasurer  of  the  state  of  Oregon,  consti- 
tute the  board  of  commissioners  of  public 
buildings  of  the  state;  that  by  virtue  of  the 
powers  in  them  vested,  as  such  board,  under 
the  provisions  of  a  pretended  act  of  tbe  legis- 
latlve  assembly,  which  it  is  claimed  passed 
the  assembly  at  Ite  seventeenth  biennial 
session,  the  defendants  are  about  to  purchase 
with  the  moneys  of  the  plaintiff,  sought  to  be 
appropriated  by  said  legislative  assembly  tor 
the  pnrpose,  640  acres  of  land  In  Union  coun- 
ty, Or.,  for  the  sum  of  $25,000,  to  be  used  as 
a  site  for  a  branch  Insane  asylum  for  the 
state;  that  defendants,  in  their  capacity  as 
such  board,  are  about  to  expend  of  the  moneys 
of  the  plaintlfT,  sought  to  be  appropriated  as 
aforesaid,  the  sum  of  $140,000  In  construct- 
ing buildings  on  said  land,  to  be  used  as  a 
hospital  for  the  care  of  a  jrortion  of  the  insane 
of  said  state  who  may  be  hereafter  lawfully 
committed  to  such  Institution  for  care  and 
treatment  at  the  expense  of  the  state;  that 
said  asylum.  If  constructed  as  Intended,  will 
be  one  of  the  public  instltotions  of  the  state, 
and  that,  unless  restrained,  defendants  will 
purchase  and  pay  for  said  lands,  and  tndld 
and  pay  for  said  buildings,  with  the  money 
of  the  state,  to  the  great  and  Irr^iarable  in- 
jnry  of  plaintiff;  and  that  plaintiff  has  no 
other  plain,  speedy,  or  adequate  remedy  at 
law.  To  this  complaint  the  defendants  inter- 
I>osed  a  demurrer,  and,  for  ground  thereof, 
alleged:  First,  that  neither  the  state  oae  Uie 
relator  nor  the  plaintiff  has  any  legal  capac- 
ity to  bring  this  suit;  second,  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit  against  the  defendants, 
or  either  of  them;  third,  the  compl^nt  does 
not  state  facts  to  oonstitnte  any  injury  threat- 
ened to  the  plaintiff;  fourth,  tiiat  no  cause  Is 
stated  In  said  complaint  for  the  Issuance 
of  an  injunction.  The  demurrer  was  over- 
mled  by  the  court  betow,  an^  the  cause  ia 
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here  for  omr  consideration  upon  the  qaeattons 
arising  npon  the  complaint  and  demurrer. 

Tb\s  case  la  only  distinguishable  from  tiie 
case  of  Sherman  T.  Bellows,  24  Or.  553,  34 
Pac.  548,  in  that  it  la  brought  in  the  name  of 
the  state  npon  the  relation  of  a  private  Indi- 
vidual, Instead  of  in  the  name  of  the  private 
individual  directly.  It  Is  the  settled  doctrine 
of  this  state  that  an  individual  taxpayer, 
whose  burdens  would  be  Increased  by  the 
wrtmgful  acts  of  public  officers,  and  where  a 
fraudulent  or  Illegal  diversion  or  misapplica- 
tion of  the  public  funds  is  about  to  be  con- 
summated, has  such  an  Interest,  by  reason 
of  the  special  and  peculiar  Injury  he  would 
sustain,  as  would  give  him  a  standing  in  a 
court  of  eqtiity  by  injunction  to  restrain  such 
acts,  and  prevent  such  diversion  of  the  public 
funds.  Carman  t.  Woodruff,  10  Or.  133. 
This  doctrine  is  so  well  established  and  sus- 
tained by  the  undoubted  weight  of  aatborlty 
In  the  United  States  that  it  Is  unnecessary  to 
enumerate  the  cases  sustaining  It.  The  tax- 
payer  must,  however,  present  such  a  case  as 
will  bring  him  within  the  ordinary  equitable 
roles  which  govern  when  relief  by  Injunction 
la  sought  He  must  show  that  some  act  Is 
threatened  or  imminent  which  will  result  In 
some  material  Injury  to  himself,  for  which 
there  is  no  adequate  remedy  at  law.  It  Is  not 
sufficient  that  he  apprehends  Injurious  conse- 
quences, which  neither  actually  exist  nor  are 
threatened.  Fanciful,  speculative,  or  even 
possible  evil  results  are  too  remote  and  In- 
definite upon  which  to  call  into  requisition 
the  restraining  process  of  a  court  of  equity. 
This  rule  is  applicable  as  well  when  the  state 
is  a  party  plaintiff  as  where  an  Individual 
occupies  a  llk'j  position.  Allen,  J.,  In  People 
V.  Canal  Board  of  New  York,  55  N.  T.  395, 
says:  "When  the  state,  as  plaintiff,  Invokes 
the  aid  of  a  court  of  equl^,  it  is  not  exempt 
from  the  rules  applicable  to  ordinary  suitors; 
that  Is,  it  must  establish  a  case  of  equitable 
cognisance,  and  a  right  to  the  peculiar  relief 
demanded."  See,  also,  2  High,  InJ.  S  1327. 
So  that  in  legal  effect  the  position  occupied 
by  plaintiff  herein  Is  not  superior  to  or  differ- 
ent from  that  of  the  plaintiff  in  Sherman  t. 
Bellows,  supra.  The  state  represents  the 
aggregate  of  Individual  taxpayers;  the  indi- 
vidual himself  only,  but  Incidentally  the 
whole  people,  and  the  object  sought  to  be 
attained  is  identical.  The  acts  violative  of 
law  or  trust  relations,  which  will  result  In 
material  injury  to  the  Individual,  must  be 
threatened  or  Imminent,  to  entlUe  him  to  the 
interposition  of  a  court  of  equity,  and  in  prin- 
ciple there  exists  no  reason  why  a  different 
equitable  rule  shoidd  apply  whM*e  the  state 
is  plaintiff. 

The  contention  of  the  plaintiff  Is  that  the 
legislative  act  aforesaid  Is  In  contravention 
of  section  3,  art.  14,  of  the  state  constitution, 
which  Is  as  follows:  "The  seat  of  govern- 
ment when  established  as  provided  In  sec- 
tion 1,  shall  not  be  removed  for  the  term 
of  twenty  years  from  the  time  of  such  es- 


tablishment; nor  fn  any  ottier  manner  than 
as  provided  in  the  first  section  of  this  arti- 
cle; provided,  that  all  public  Institutions  of 
the  state,  hereafter  provided  for  by  the  leg- 
islative assembly,  shall  be  located  at  the  scat 
of  government,"— and  therefore  void  and 
Inoperative.  That  the  clause  "public  insti- 
tutions of  the  state"  moans  or  includes  the 
public  buildings  thereof;  that  the  branch 
Insane  asylum  provided  for  by  the  act  is  a 
public  Institution,  In  that  sense,  and  there- 
fore should,  under  the  constitution,  be  lo- 
cated at  the  seat  of  government.  In  Elliott 
V.  Oliver,  22  Or.  47,  29  Pac.  1,  Mr.  Justice 
Lord  Buys:  "As  a  general  rule  a  court  will 
not  pass  upon  a  constitutional  question,  and 
decide  a  statute  to  be  invalid,  unless  a  decis- 
ion upon  that  very  point  becomes  necessary 
to  the  determination  of  the  cause;"  citing  In 
support  thereof  Ex  parte  Randolph,  2  Brock. 
448,  Fed.  Cas.  No.  11,558;  Hoover  v.  Wood, 
9  Ind.  287;  Cooley,  Const.  Llm.  *l(t3.  This 
rule  arises  out  of  the  due  respect  which  one 
co-ordinate  branch  of  a  state  government  en- 
tOTtains  towards  another.  The  legislature, 
in  adopting  laws  for  the  government  of  the 
people,  does  so  under  Its  construction  of  the 
constitution,  and  the  Just  presumption  al- 
ways prevails  that  the  business  of  the  legis- 
lature Is  transacted  with  duo  regard  for  the 
fundamental  law  by  which  its  acts  are  lim- 
ited and  governed.  It  must  be  a  clear  case, 
therefore,  and  one  In  which  the  constitu- 
tional question  Is  the  very  lis  mota,  before 
conrts  will  assume  the  responsibility  of  de- 
claring an  act  of  the  legislative  assembly 
void  upon  constitutional  grounds,  and  re- 
verse the  Judgment  of  a  co-ordinate  branch 
of  the  state  government.  Does  the  plaintiff 
present  such  a  case?  and  has  it  exhibited 
such  equities  as  to  entitie  it  to  the  relief  de- 
manded"/ The  legislature,  acting  In  Its  legis- 
lative and  discretionary  capacity,  has,  by 
adopting  the  act  In  question,  declared,  in 
effect— First,  that  a  new  asylnm  building  is 
required  for  the  accommodation  aud  proper 
care  and  treatment  of  the  Insane  and  idiotic 
of  the  state;  second,  that  It  is  to  the  best 
Interests  of  the  state  and  such  unfortunates 
that  the  same  be  located  in  the  eastern  part 
of  the  state;  and,  thhd,  that  $165,000  Is  re- 
quired for  its  construction  and  completion, 
and  makes  an  appropriation  accordingly. 
No  one  will  contend  but  what  the  le^lslatiu^ 
had  a  perfect  constitutional  right  to  deter- 
mine upon  the  necessity  for  an  additional 
building,  and  the  amount  of  funds  necessary 
for  the  construction  thereof,  and  to  make  an 
appropriation  therefor.  What  the  difference 
win  be  between  the  cost  of  construction  and 
maintenance  of  such  a  building  as  an  asylum 
at  the  seat  of  government  and  a  like  build- 
ing and  Its  maintenance  In  eastern  Oregon', 
Is  not  made  apparent  by  the  complaint;  and 
this  is  wherein  the  plaintiff  fails  to  show 
that  the  burdens  of  taxation  of  its  cltljsena 
will  be  Increased,  or  that  any  additional 

amount  of  public  funds  will  be  ireaulred.,  as 
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a  conaequence  ef  Its  erection  at  the  latter 
place.  This  Is  the  exact  ground  upon  wblcb 
the  case  of  Sherman  v.  Bellows,  supra,  was 
decided,  and  we  see  no  reason  now  for  dis- 
turbing that  decision.  Mr.  Justice  Moore, 
speaking  for  the  court  In  that  case,  says: 
"Conceding,  without  deciding,  that  the  sol- 
diers* home  Is  a  public  institution  of  the 
state,  provided  by  the  legislative  assembly, 
and  that  section  3  of  article  14  of  the  coostl- 
tutlon  required  the  trustees  to  locate  It  at 
Salem;  that  they  had  threatened  to  violate 
their  ofRctal  duty  by  locating  It  at  Bose- 
burg,— does  it  appear  that  the  plaintiff  has 
sustained  a  personal  Injury  thereby?  If  It 
were  alleged  that.  In  consequence  of  the  loca- 
tion of  the  soldiers'  home  at  Iloseburg,  plain- 
tiff's property  would  be  subjected  to  a  bur- 
den of  taxation  In  addition  to  that  which  it 
would  be  required  to  bear  If  located  at 
Salem,  then  he  would  sustain  a  personal  In- 
Jury;  and.  since  an  adequate  compensation 
cannot  be  had  at  law,  he  would  be  entitled 
to  an  injunction  to  prevent  such  location." 
Mitchell.  J.,  In  Thompson  t.  Commissioners, 
2  Abb.  Pr.  25^,  in  speokiog  of  the  equitable 
remedy  by  way  of  injunction,  says:  "It 
was  never  granted  merely  to  prevent  an 
officer  from  carrying  out  a  law  of  the  state 
because  it  was  deemed  unconstitutional, 
where  some  equity  was  not  the  foundation  of 
the  bin."  2  High.  InJ.  §  1326.  Chalmers,  J., 
In  Glbbs  v.  Green.  54  Miss.  502,  says: 
"Neither  an  executive  nor  a  ministerial  offi- 
cw  can  be  enjoined  generally  from  putting 
a  law  into  force  [citing  Mississippi  v.  John- 
son, 4  Wall.  475].  The  complainant  who 
seeks  an  Injunction  must  be  able  to  specify 
some  particular  act,  the  performance  of 
which  win  damnify  hira,  and  It  Is  such  act 
alone  that  he  can  restrain.  This  court  has 
no  power  to  examine  an  act  of  the  legislature 
generally,  and  declare  it  uucoustitutlonal. 
The  limit  of  our  authority  in  this  respect  is 
to  disregard,  as  in  violation  of  the  constitu- 
tion, any  act  or  part  of  an  act  which  stands 
In  the  way  of  the  legal  rights  of  a  suitor  be- 
fore us;  but  a  suitor  who  calls  upon  a  coiurt 
of  chancery  to  arrest  the  performance  of  a 
duty  imposed  by  the  icsislature  upon  a  pul>- 
lie  officer  must  show  conclusively,  not  only 
that  the  act  about  to  be  performed  la  un- 
constitutional, but  also  that  It  will  Inflict 
a  direct  injury  upon  him."  The  case  at  bar 
presents  the  peculiar  situation  of  the  state 
calling  into  retiuisltlon  oue  co-ordinate 
branch  of  the  government  to  enjoin  the  ex- 
ecutive and  ministorlai  officers  of  the  state, 
acting  in  the  capacity  of  a  board  of  commis- 
sioners of  public  buildings,  from  carrying  out 
the  provLsiouH  of  a  law  adopted  by  another 
co-ordluate  branch  oE  the  same  state  gov- 
ernment. The  contention  of  the  state  is  thot 
':lie  com't  must  iat(H-p<«ie  by  the  extraordi- 
nary remedy  of  injunction,  and  render  nuga- 
tory the  solemn  enactmout  of  a  co-ordinate 
branch  of  its  government,  as  In  contraven- 
tion of  the  fundamental  law,  without  at  the 


same  time  alleging  any  facts  showing  where- 
in and  in  what  mann^  the  state  would  be 
damnified,  aod  without  exhibiting  any  good 
or  sufficient  reasmi  for  the  exercise  of  aoch 
extraordinary  power.  A  mere  suggestion 
that  the  act  complained  of  is  unconstitu- 
tioLol,  and  that  the  legislature  lias  exceeded 
its  constitutional  limitations.  Is  Insufficient 
to  call  into  requisition  a  court  of  equity. 
"The  court,  as  such,  has  no  sapcrvlsory 
power  or  jurisdiction  over  public  officials  or 
public  bodies."  People  v.  Canal  Board  of 
New  York,  supra.  The  state,  when  equita- 
ble relief  is  sought,  such  as  is  prayed  tor  In 
the  present  proceeding,  must,  like  private 
individuals,  bring  Itself  within  the  known 
and  fixed  rules  of  equitable  Interference  be- 
fore the  court  will  grant  Its  petition.  It 
follows  from  these  conclusiwis  that  the  de- 
murrer should  be  sustained,  and  It  Is  so  or- 
dered, and  that  the  cause  be  remanded  to 
the  court  below  for  further  proceedings  not 
Inoonslstent  with  this  opinion. 


TOOLET  V.  CHASE. 
(Supreme  Court  of  Oregon.    Oct.  S,  18&4.) 
Bepormatiox  of  Dreo. 
Id  aa  action  to  reform  the  description  in 
a  deed,  the  question  of  mutual  mistal^e  is  one 
of  fact,  and  not  of  law. 

Appeal  firom  circuit  court,  Multnomah  coun- 
ty; Loyal  B.  Steams.  Judge. 

Action  by  Elton  E.  Tooley  against  C.  Hen- 
ry Chaae.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

W.  H.  Adams,  for  appellonL 

PEB  CURIAM.  This  Is  a  suit  to  reform 
tlie  description  In  a  deed  executed  by  Eliza- 
beth Walker,  which  conveyed  real  prop^-tj- 
to  the  defendant  by  the  fcHlowing  description, 
to  wit:  "Commencing  at  a  point  in  the  cen- 
ter of  the  Base  I4ne  road,  99J5  rods  from  the 
southwest  corner  of  section  34,  township  1 
north,  range  2  east  of  the  Willamette  merid- 
ian, niuning  thence  north  68.7  rods;  thence 
east  19.5  rods  to  a  road;  thence  south  along 
said  road  6U.7  rods  to  the  center  of  the 
Base  Line  road;  thence  west  along  the 
center  of  the  Base  Line  road  19.5  rods  to 
the  place  of  t)eglnnIng.^contalning  n.5  acres, 
more  or  less."  The  defendant  havlag  pro- 
cured a  survey  of  the  premises,  by  com- 
mencing at  the  Initial  point,  discovered  that 
the  north  boundary  was  IS  feet  and  the 
south  4.8  feet  longOT  than  the  calls  given  In 
the  deed;  aud,  having  built  his  fence  on  the 
west  boundary  as  surveyed,  this  suit  was 
commenced  by  Elizabeth  Walker  to  correct 
the  alleged  error  on  the  ground  of  a  mutual 
mlstalie,  but  she  having  died,  E.  E.  Tooley, 
as  executrix  of  her  last  will,  was.  by  order  of 
the  court,  substituted  as  plaintiff.  Issue  hav- 
ing been  joined,  and  a  trial  bad  thereon,  a  de- 
cree was  rendered  dlsmlsstog  the  MHnplaInt, 
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from  wUcb  the  plalirtiffl  appeals.  The  ques- 
tion presented  ia  one  of  fact,  and  not  of  law, 
and,  from  a  carefnl  examination  of  the  evi- 
dence, we  are  of  the  opinion  that  there  was 
no  error  in  the  decree  of  the  trial  cour^  and 
it  Is  therefoce  affirmed. 


DB  I<A8HMUTT  t.  SBAIi. 
(Supreme  Conrt  of  Oreson.    Oet  8, 1804^) 

Rescission  or  Died. 
In  an  action  to  set  aside  a  deed  becaase 
of  fraudulent  repiesentationa,  where  the  evi- 
dence entirely  negatives  anr  fraudulent  mHKmn- 
tatious  by  defendant,  or  any  representatlonb 
which  were  relied  on  by  plaintiff,  a  Judgment 
lor  defendant  will  not  be  disturbed. 

Appeal  from  drcntt  court,  Moltnomab 
coanly;  Loyal  B.  Steams,  Judge. 

Action  by  Van  B.  De  Lashmutt  against 
Charles  F.  Seal  to  set  aside  a  deed  fin*  fraud. 
Judgment  for  defendant  and  plaintiff 
peals.  Affirmed. 

W.  W.  Thayw,  for  appellant  Wallace  Mo- 
Camant,  for  resptmdeuL 

PER  CURIAAL  This  Is  a  suit  to  set  aside 
a  deed  executed  by  the  plaintiff  to  the  <te- 
fendant,  alleged  to  have  been  procured  t>7 
fraud.  It  appears  that  the  plaintiff  and  one 
H.  B.  Oatman,  as  tenants  In  common,  owned 
a  tract  of  land  In  section  18,  township  1  S. 
of  range  2  £}.  of  the  Willamette  meridian, 
extending  164  rods  from  east  to  west  and  SO 
rods  ftam  north  to  south,  which,  after  run- 
ning a  line  through  the  center  from  east  to 
west,  th^  divided  Into  5-acre  tracts,  and  sold 
and  conveyed  three  of  them  near  the  south- 
west corner  to  H.  A.  Hogue,  supposing  and 
believing  that  Hogue's  west  boundary  ex- 
tended to  the  west  of  the  main  tract  But 
It  BubsoqncnUy  transpired  that  there  re- 
mained a  tract  of  land  containing  2.93  acres 
between  said  boundary  lines,  which  is  the 
subject  of  this  suit;  that  the  title  of  the  land 
thus  sold  to  Hogue  became,  by  mesne  con- 
veyances, vested  In  S.  P.  Florence,  except 
that  In  the  deed  from  H<q:^  the  Initial  point 
of  the  descrlptkm  was  placed  5  rods  too  far 
south,  leaving  the  title  to  a  tract  5  rods  In 
width  and  GO  rods  in  length  In  Hogue,  and 
purporting  to  convey  a  tract  of  the  same  di- 
mensions out  of  land  adjoining  sold  15  acres 
on  the  south;  that  Fl<»-ence  employed  H. 
Halle<^  and  R.  B.  Curry,  real-estate  agents, 
to  dispose  of  his  land  for  such  price  as  they 
could  realize  for  It,  and  n^otlations  were 
accordingly  ent^ed  into  between  Curry  and 
the  defendant  for  the  sale  of  the  property, 
and  while  the  negotiations  were  pending  the 
defendant  went  upon  the  land,  and  was  in- 
formed that  it  was  bounded  on  the  west  by 
a  tract  owned  by  Dudley  Evans,  but  upon 
procuring  an  abstract  of  the  tiUe  to  the 
Florence  tract  he  discovered  the  2.!)3  acres 
lying  between  it  and  the  Evans  tract  and 
the  ern»a  In  tiie  boundaries  as  glvm  the 


Hc«iie  deed,  whereupon  he  called  upon  the 
plalntift  and  Oatman,  and,  after  explaining 
to  them  what  the  abstract  disclosed,  was 
told  that  if  there  was  any  land  lying  be- 
tween the  FlM-ence  and  Evans  tracts  it  be- 
longed to  Florence,  and  they  promised  to 
execute  quitclaim  deeds  therefor.  The  de- 
fendant having  secured  these  promises  from 
the  plaintiff  and  Oatman,  without  which  he 
would  not  have  purchased,  paid  the  pur- 
chase price  and  received  the  Florence  deed, 
the  quitclaim  deed  of  Hogue,  and  the  quit- 
claim deeds  of  the  plaintiff  and  Oatman  to 
the  land  in  controversy.  Nearly  two  years 
after  these  deeds  had  been  executed  and  re- 
corded, E.  E.  Howes  obtained  a  bond  for  a 
deed  from  plalntiiT  and  Oatman  for  a  por- 
tion of  the  premises  In  controversy,  and,  hav- 
ing erected  a  house  thereon,  was  notified  by 
the  defendant  that  the  building  was  upon 
his  land.  The  plaintiff  and  Oatman  then 
commenced  suits  to  set  aside  said  deeds,  and, 
the  issues  having  been  Joined  therein,  they 
were  referred  to  George  A.  Brodie  to  take 
and  report  the  testimony,  with  his  findings 
of  fact  and  law  thereon,  and,  having  found 
for  the  defendant,  the  court,  upon  motion, 
affirmed  bis  report,  and  decrees  were  entered 
dismissing  each  complaint  and  from  the  de- 
cree against  the  plaintiff  he  appeals. 

The  suit  Is  founded  upon  the  alleged  fraud 
ulent  representations  of  the  defendant  whicb 
It  is  claimed  induced  the  plaintiff  to  execute 
the  deed  to  the  property  In  question.  A  care- 
ful examlnatim  of  the  evidence  discloses 
that  the  plaintiff  and  defendant  each  be- 
lieved that  the  land  in  question  was  a  part  of 
the  Florence  tract  &nd  there  is  not  a  par- 
ticle of  evidence  which  tends  to  prove  that 
the  defendant  ever  made  any  fraudulent  rep- 
resentations respecting  the  property,  or  that 
the  plaintiff  relied  upon  any  representations 
made  by  tiie  defendant,  and  hence  the  decree 
of  the  court  below  Is  affirmed. 


XORTH  BnmSH  &  M.  INS.  CO.  v.  1AM- 
BERT  et  al. 
(Supreme  Court  of  Oregon.  Oct  2,  1894.) 

ISgUKANCB  COXTRACT— VaJ-IDITT— IsSOBBB'B 

AoKVT  AcTi\o  FOR  Ixstrii ED— Effect. 

1.  Where  the  terms  of  insorance  are  set- 
tled between  the  assnred  nnd  the  ncent  of  an  in- 
surance company,  nctiiis  within  the  real  or  ap- 
parent scope  of  his  authority,  and  it  is  aproed 
that  a  pcilicy  evideufing  the  contract  shall  be 
issued,  to  take  effect  from  the  date  of  the  i^ree- 
ment,  such  contract  Is  blading  npon  the  com- 
pany. 

2,  An  oral  contract  of  insurance  maile  by 
the  agent  of  an  Insurance  company  while  acting 
as  aeent  for  the  aasnred,  and  not  assumiuR  to 
represent  the  company  in  the  coDtrfict,  but 
dealing  with  Its  ofBcers  having  full  authority  to 
act,  is  binding  upon  the  company. 

Appeal  from  circuit  court  Multnomah 
county;  B.  D.  Shattnck,  Judge. 

Action  by  the  North  British  &  Mercantile 
Insurance  Company  against  its  agents.  Lam- 
bert &  Sargent  to  recover  for  a  loss  occasl^- 
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ed  by  thetr  alleged  neglect  and  disobedience 
of  Instructions.  Verdict  and  Jadgment  for 
plaintiff.  Defendanta  appeal.  Reversed,  and 
new  trial  ordered. 

Zera  Snow,  for  appellants.  M.  W.  Smith, 
for  respondent 

MOORE,  J.  Tills  is  an  action  brought  by 
a  fire  insurance  company  against  Its  agents 
to  recover  a  sum  of  money  which  It  is  al- 
leged It  was  compelled  to  pay  in  consequence 
of  a  loss  under  a  policy  written  by  them  con- 
trary to  Instructions,  and  which  they  neg- 
lected to  cancel  when  directed  so  to  do.  The 
facts  show  that  the  defendants,  having  been 
appointed  local  agents  to  solicit  business  for 
plaintiff  In  Portland,  Or.,  and  write  flre  In- 
surance policies  In  plaintiff's  name,  were  fur- 
nished a  list  of  prohibited  risks,  which, 
among  other  property.  Included  vinegar  fac- 
tories; that  in  August,  1891,  the  defendants 
wrote  a  policy  in  the  name  of  the  company. 
Insuring  the  vinegar  factory  of  the  Western 
Vinegar  Company,  which  was,  by  order  of 
the  plaintiff,  canceled,  and  defendants'  atten- 
tion particularly  called  to  this  class  of  pro- 
hibited risks;  that  in  the  summer  of  1802  a 
general  agent  of  tbe  plaintiff,  upon  Inspecting 
the  books  kept  by  defendants  as  such  agents, 
found  a  memorandum  therein  of  the  policy 
written  In  1891  npon  said  vinegar  factory, 
which  did  not  appear  to  have  been  canceled, 
and,  believing  the  property  was  insured  by 
plaintiff,  he  examined  said  factory,  and,  not 
having  expressly  or  in  any  way  disapproved 
of  the  apparent  risk,  the  defendants  were  led 
to  believe  the  company  would  approve  an  in- 
surance of  the  property,  and  on  August  18, 
1892,  they  wrote  a  policy  of  concurrent  in- 
surance on  said  factory  in  plaintiff's  name 
for  the  sum  of  $1,000,  to  take  effect  on  the 
22d  of  that  month  at  12  o'clock  m.,  and  mailed 
a  report  to  the  plaintiff's  general  agent  at 
San  Francisco,  Oal.,  containing  a  memo- 
randum of  said  policy,  which  was  received  on 
Saturday,  the  20th  of  said  month;  that,  two 
days  thereafter,  the  general  agent  wrote  the 
defendants,  directing  them  to  cancel  and 
return  the  policy  without  delay,  whidi  or- 
der  they  received  on  August  24th,  but  did 
not  on  that  day  Inform  the  assured  of  the 
plaintifTs  intention  to  cancel  the  policy,  and 
on  that  evening,  between  11  and  12  o'clock, 
the  said  factory  was  destroyed  by  flre;  and, 
proof  of  the  loss  having  been  made,  the  plain- 
tiff, on  October  3,  1802,  paid  «941.ia.  the 
amount  thereof,  and  bronght  this  action  for 
reimbursement,  which  resulting  in  a  verdict 
and  judgment  for  plaintiff,  the  defendants 
appeal. 

Nnmerons  asa^ments  of  error  are  made 
in  the  notice  of  appeal,  but  we  shall  only  con- 
sider those  which  relate  to  the  pleadings. 
The  defendants,  after  denying  the  material 
allegations  of  tlie  complaint,  in  substance 
alleged  that  upon  receipt  of  plalnttfTs  notice 
to  cancel  said  policy  they  fully  set  forth  all 


the  facts  concerning  the  risk  to  another  in- 
surance company,  which  by  Its  officers  direct- 
ed and  autlioriised  the  defendants,  wlio  were 
also  agents  of  said  company,  to  write  a  pcdlcy 
uiwn  said  vinegar  factory  for  the  sum  of 
$1,000,  in  lieu  of  plaintiff's  policy,  and  de- 
liver It  to  the  assured,  to  take  effect  from 
12  o'clock  m.  of  the  day  when  said  factory 
burned;  that  they  represented  the  assured, 
and  had  authority  to  secure  and  accept  said 
Insurance  in  lieu  of  plaintiff's  policy;  tliat 
they  proceeded  to  the  writing  of  said  policy, 
to  take  effect  as  agreed  upon,  but,  before  they 
had  time  to  exchange  it  for  plalntilTs  policy, 
the  fire  occurred,  but  that  they  had  effected 
an  oral  Insurance  with  said  other  company  in 
lieu  of  the  Insurance  under  plaintiff's  policy, 
and  had  authority  from  the  assured  to  as- 
sent to  such  oral  insurance.  These  allega- 
tions were,  upon  plaintiff's  motion,  stricken 
out,  and,  as  defendants  contend,  erroneooaly. 
while  the  plaintiff  contends  that  It  appeared 
therefrom  that  the  defendants  were  the 
agents  of  the  assured  and  the  insurance  com- 
pany with  which  the  alleged  contract  of  oral 
insurance  was  made;  that  as  the  ageuts  of 
both  parties  they  could  not  make  a  valid  con- 
tract, and  hence  said  allegations  did  not 
constitute  a  defense  to  its  action.  The  rule 
Is  well  established  that  if  the  terms  of  insur- 
ance are  settled  between  the  parties,  and  it 
is  agreed  that  a  policy  evidencing  the  con- 
tract shall  be  issued,  to  take  effect  from  the 
date  of  the  agreement,  such  contract  Is  valid 
and  binding  upon  an  insurance  company 
when  made  within  the  real  or  apparent  scope 
of  the  agent's  authority.  Hardwick  v.  Insur- 
ance Co.,  20  Or.  547,  2«  Pac.  *tO.  It  remains 
to  be  seen  whether  a  person  representing  the 
assured  can  make  a  valid  contract  of  insur- 
ance through  an  agent  of  the  company  of 
which  he  is  also  an  agent.  No  agent  will 
ever  be  permitted  to  take  upon  himself  In- 
compatible duties  and  characters,  or  to  act 
in  any  matter  where  he  has  an  adverse  in- 
terest or  employment  (Story.  Ag.  S  9);  nor 
can  any  person,  without  their  knowledge  and 
consent,  be  the  agent  of  both  parties  to  the 
same  transaction  (New  York  Cent.  Ins.  Co. 
T.  National  Protection  Ins.  Co.,  14  X.  Y.  85: 
Mercantile  Mut  Ins.  Co.  v.  Hope  Ins.  Co..  S 
Mo.  App.  408;  Utica  Ins.  Co.  v.  Toledo  Ins. 
Co.,  17  Barb.  132).  A  contract  made  by  an 
Individual  as  the  agent  of  both  partios  Is  not 
void,  bnt  voidable,  only,  at  the  election  of 
either  principal,  if  made  within  a  reasona- 
ble time.  Greenwood  v.  Spring,  54  Barb. 
375.  There  can  be  no  meeting  and  agreement 
of  the  minds  of  tbe  contracting  parties 
when  r^resented  by  the  same  Individual 
without  their  knowledge  and  consent,  and 
hence  no  contract  Is  effected  by  tbe  acts  of 
such  agent  except  by  tbe  ratification  of  both 
prlncipalti  after  knowledge  of  all  the  mate- 
rial facts;  but  If  the  agent  act  for  both,  with 
their  knowledge  and  consent  and  according 
to  their  Instructions,  the  minds  of  the  partK-d 
have  met  and  agreed  upon  tlie-  terms  jjf  the 
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contract,  and  It  Is  of  binding  force  from  the 
date  of  Its  eiecutton  by  the  agent  Had  the 
defendants  confined  themselvea  to  the  allogii- 
tloQ  that,  as  agents  of  the  assured  and  In- 
surance company,  they  made  the  contract  of 
Insurance,  without  alleging  that  it  had  been 
done  with  the  knowledge  and  consent  of 
both  principals,  or  that  It  had  been  ratifle'l 
by  both,  after  knowledge  of  all  the  facts,  It 
might  well  be  considered  that  the  pleading 
failed  to  allege  a  valid  contract;  but  they 
have  alleged  that,  as  agents  of  the  assured, 
they  made  the  contract  with  the  officers  of 
the  insurance  company,  and  were  directed 
by  them  to  write  a  policy  carrying  it  into 
effect;  and  the  question  is  whether,  under 
such  clrcumstancea,  they  could  make  a  valid 
contract  There  Is  no  arbitrary  rule  of  law 
prohibiting  contracts  between  a  corporation 
and  Its  agents  when  such  corporation  Is  rep- 
resented by  other  agents  with  whom  the  con- 
tract is  made.  If  the  defendants  did  not  as- 
sume to  represent  the  Insurance  company  in 
entering  Into  the  contract  with  It  but  dealt 
with  its  officers,  who  were  independent 
agents  and  had  authority  to  act  for  It,  the 
contract  though  oral.  Is  binding  upon  the 
Insurance  company.  Mor.  Priv.  Corp.  §  527. 
In  Northnip  v.  Insurance  Co.,  48  Wis,  420,  4 
N.  W.  850,  it  appeared  that  one  Edwards,  the 
general  agent  of  the  defendant  company,  had 
been  occasionally  employed  to  collect  rent 
pay  taxes  on,  and  find  purchasers  of,  certain 
portions  of  plalntlflTs  real  property,  and  that 
the  key  to  one  of  his  buildings  had  been  de- 
livered to  Edwards,  who  had  been  Instructed 
to  guard  tue  property,  and  insure  the  build- 
ing in  the  company  he  represented,  which  he 
promised  to  do;  but  claiming  to  l>e  very  busy 
at  the  time,  he  stated  that  the  building  was 
Insured,  and  that  he  would  write  the  policy 
thereof  the  next  day.  This  he  neglected  to 
do  for  more  than  a  month,  and  finally  wrote 
It  and  mailed  the  report  thereof  only  a  few 
hours  before  the  building  was  destroyed  by 
fire.  In  an  action  brought  by  the  plaintiff 
against  the  Insurance  company  for  the  loss 
under  the  policy,  a  nonsuit  was  granted  be- 
cause Edwai'ds  was  the  agent  of  the  plaintiff 
when  he  wrote  tlie  policy  for  the  defendant. 
The  court  upon  appeal,  held  that  Edwards 
had  no  control  of  the  property  except  to 
watch  over  It  and  guard  it  against  Injury  or 
<lestructlon,  and  that  such  care  of  the  prop- 
erty, being  to  the  advantage  of  the  insurance 
company,  would  not  preclude  its  general 
agent  from  writing  a  policy  thereon.  In  a 
note  to  tlie  foregoing  case,  reported  In  19  Am. 
Law  Reg.  (N.  S.)  291,  Marshall  D.  Ewell  col- 
lates the  rules  applicable  to  double  agencies, 
and  says:  "The  rule  that  the  same  individual 
cannot  be  the  agent  of  both  parties  seems 
properly  to  be  limited  to  cases  where  the 
agency  relates  to  the  same  transaction,  or  In- 
volves Incompatible  duties;  and,  with  rela- 
tion to  both  of  th^e  cases,  the  knowledge  and 
consent  of  both  parties  that  the  agent  should 
act  for  both  will  remoTe  the  objection." 


The  allegation  that  the  contract  of  Insurance 
was  made  with  Independent  agents  of  an- 
otlier  company  shows  that  the  defendants 
were  not  assuming  to  act  as  the  agents  of 
both  parties  In  relation  to  the  same  transac- 
tion, nor  does  It  necessarily  involve  incompat- 
ible duties,  and  hence  Is  not  within  the  rule 
above  announced.  If  the  agents  with  whom 
It  is  alleged  the  oral  contract  was  made  had 
real  or  apparent  authority  to  enter  Into  It, 
when  consummated  It  took  the  place  of  plain- 
tiff's policy,  and  the  defendants  had  a  right 
to  a  hearing  on  that  question.  It  results  from 
this  view  of  the  case  that  the  defense  pleaded 
was  material,  and  hence  It  was  error  to  strike 
It  from  the  answer,  for  which  the  judgment 
is  reversed,  and  a  new  trial  ordered. 


LITTLE  V.  CITY  OF  PORTLAND. 
(Supreme  Court  of  Oregon.   Oct  8,  1804.) 
Public  Iupkovements— Pathent  —  Neglioshoe 
OF  CiTT  —  AssiomiENT  o»  Claih  —  Sights  op 
Absiqnbrs. 

1.  A  stipulation,  in  a  contract  by  a  city  for 
a  public  improvement  that  the  contractor  shall 
look  for  payment  to  a  particular  fund,  to  be 
raised  by  assessment  does  not  relieve  the  city 
from  liability  for  negligently  delaying  to  raiatf 
such  fond.  Commercial  Nat  Bauk  v.  City  of 
Portland  (Or.)  33  Pac.  532,  followed. 

2.  The  partial  assignment  of  a  claim  against 
a  city  is  not  against  public  policy,  and.  in  the 
absence  of  a  statute  to  the  contrary,  is  valid. 

3.  Where  a  city  has  assented  to  the  partial 
assignment  of  a  claim  against  it,  a  recovery  in 
an  action  at  law  by  one  of  the  a,ssigneea  is  not 
a  bar  to  an  action  by  the  others. 

4.  A  city,  by  dnwiug  orders  on  the  city 
treasurer,  payable  to  the  contractor  or  order 
for  a  part  of  the  amount  due  him  under  an  en- 
tire contract,  consents  to  the  assignment  by 
the  contractor  of  rach  part*  of  his  daim,  so  as 
to  entitle  bis  awlgnees  thereof  to  rae  s^nrate- 
ly  therefor. 

5.  Tbotieh  the  limit  of  a  municipal  indeht 
ednesB  has  been  reached,  a  contract  for  street 
improvements,  providing  for  payment  out  of  a 
fund  to  be  raised  by  assessment  of  the  localito' 
improved,  is  valid,  as  no  present  indebtedness  is 
incurred  thereby. 

6.  The  liability  of  the  dty  for  negligently 
failing  to  raise  such  fond  is  one  arising  ex  de- 
licto, and  not  ex  contractu,  and  therefore  the 
city  is  liable  for  the  damages  arising  there- 
from, thoagh  its  limit  of  indebtedness  has  been 
reached. 

Appeal  firom  circuit  c<rart  Multnomah  coan- 
ty;  E.  D.  Shattnck,  Judge. 

ActlMi  by  F.  G.  Little,  assignee,  against  the 
city  of  Portland.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

J.  V.  Beach,  for  appellant  J.  B.  Cleland, 
for  respondent 

MOORE,  J".  This  is  an  action  brought  by 
the  plaintiff,  as  assignee  of  the  Oregon  Pav- 
ing &  Contract  Company,  against  the  clt^ 
of  Portland,  for  damages  caused  by  the  non- 
payment of  certain  warrants,  amounting  to 
$1,100,  drawn  by  the  defendant  upon  a  spb- 
cial  fund  to  be  raised  by  assessment  of  real 
property  benefited  by  the  Improvement  ol 
Twelfth  street,  in  said  dty.   The  facts  out  of 
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wblcli  the  cause  of  action  aros^  and  upon 
which  the  complaint  was  based,  are  Identical 
with  those  stated  In  the  case  of  Commercial 
Nat  Bank  v.  City  of  Portland  (Or.)  33  Pac. 
532.  The  defendant,  after  denying  the  ma- 
toial  allegations  of  the  complaint,  Interposed 
the  following  defenses:  (1)  That  the  city 
made  the  Improvement  without  having  ac- 
quired Jurisdiction,  and  la  therefore  unable 
to  collect  the  coat  thereof  from  the  own«^  of 
the  propoiy;  (2)  That  the  said  contract  was 
entire,  and  that  the  assignment  to  the  plain- 
tiff of  a  part  of  the  amount  alleged  to  be 
due  thereunder  was  without  the  assent  and 
against  the  wish  of  the  defendant;  that  the 
Commerdal  National  Bank  recovered  $3,- 
063.59  of  the  city  in  an  action  founded  upon 
similar  fiicts  a^sing  out  of  the  same  con- 
tract; and  (3)  that  the  city  of  Portland  was 
at  the  time  the  contract  was  ent««d  Into  In 
debt  in  a  sum  exceeding  that  prescrlt>ed  by 
its  charter  as  the  limit  of  Its  indebtedness. 
A  demurrer  to  said  defenses  having  been  sus- 
tained by  the  court,  and  the  defendant  de- 
clining to  fnrth^  plead.  Judgment  for  the 
amount  dalmed  was  rendered  against  It, 
from  which  it  appeala 

The  questions  presented  relate  to  the  al- 
leged error  of  the  court  In  sustaining  the 
demurrer.  It  Is  contended  that  where  a  city 
la  not  vested  by  Its  charts  with  power  to 
Improve  streets,  and  pay  the  expense  th^^f 
out  of  the  general  fond,  it  cannot  be  held 
liable  on  account  of  a  breach  of  duty  on  th(> 
part  of  Its  officers,  in  a  case  where  the  con- 
tractor agrees  to  look  tor  his  compensation 
to  the  fund  to  be  raised  by  assessing  the 
property  benefited  by  such  Improvement,  un- 
less the  city  can  relrabnrse  Itself  from  such 
assessment  This  question  was  fully  dlH- 
cnssed  by  Lord,  C.  J.,  tu  the  case  of  Commer- 
cial Nat  Bank  v.  City  of  Portland,  supra, 
and  the  reason  npon  which  the  decision  there 
rests  Is  so  potent  that  It  needs  no  further 
elucidation  here. 

It  Is  further  contended  that  there  being  a 
prior  recovery  of  a  part  of  the  contract  price 
of  the  improvement  such  recovery  Is  a  bar 
to  tills  action.  A  chose  in  action,  by  the  an- 
cient common  law,  could  not  t>e  assigned, 
except  by  or  to  the  king;  but  courts  of  equity 
modified  this  rule,  and  protected  the  as- 
signee of  a  chose  in  action  as  much  as  the 
law  protected  a  chose  in  posMossIou,  and  for 
that  purpose  considered  tlie  assignee  of  a 
chose  in  action  the  tx'ustee  of.  and  authorized 
to  use  the  name  of,  the  assignor,  to  recovei" 
possession.  2  Bi.  Comm.  442.  This  equita- 
ble modification  of  tlie  ancient  commou-law 
rule  was  an  outftrowth  of  a  commercial  era. 
made  necessary  to  adapt  It  to  tlje  condition 
of  a  triidlug  people;  aud  the  legislative  as- 
semblies of  most  of  the  statics  of  tlie  Union, 
in  order  to  kwp  pace  with  tbe  growth  and 
expansion  of  Imsiness  motliods,  have  enacted 
laws  authorizing  the  assignee  of  a  cliose  In 
action  to  prosecute  the  claim  in  courts  of 
law  in  his  own  name.  Bank  v.  McLoon,  73  Me. 


408.  In  our  own  stat^  Hill's  Code,  1 27,  ivo- 
Tldea  that  ev^  actl(m  shall  be  pcosecnted  In 
the  name  of  the  real  party  In  interest  Courts 
of  equity  have  In  modern  times  further  modi- 
fied the  rule  first  adopted,  and  now  enforce 
partial  assignments  of  cboses  In  action,  upon 
the  theory  that  the  Interests  of  all  the  pardea 
can  be  determined  in  a  single  suit  The 
debtor,  In  cases  of  confiictlng  claims,  if  not 
in  default,  con  bring  the  entire  fund  Into 
court,  where  a  decree  can  be  made,  awarding 
proper  distribution,  without  the  risk  of  hav- 
ing a  Judgment  rendered  against  him  tor  the 
costs  and  disbursements  of  the  suit  Bank 
V.  McLoon,  supra;  James  v.  City  of  Newton, 
142  Mass.  300,  8  N.  E.  122.  This,  however. 
Is  not  recognized  in  actions  at  law,  when 
Biich  partial  assignments  ore  made  without 
the  knowledge  and  consent  of  the  debtor. 
The  debtor's  liability  usually  depends  npon 
an  entire  contract  and  if  the  creditor  could, 
without  the  debtor's  consent,  split  up  his 
claim  at  all,  aud  assign  any  portion  of  It 
he  could  do  so  lodefiultely,  and  thus  subject 
the  debtor  to  many  actions,  involving  great 
outlay  In  costs  and  disbursements,  not  con- 
templated by  the  contract  which  was  lim- 
ited to  a  single  liability  upon  an  entire  de- 
mand. MandevlIIe  v.  Welch,  5  Wheat  277. 
It  Is  well  settled  that  a  creditor  cannot  with- 
out the  knowledge  and  consent  of  the  debtor, 
spilt  up  an  entire  demand  Into  distinct  parts, 
and  maintain  separate  actions  at  law  on  each. 
In  such  a  case  a  recovery  In  one  action  bars 
the  others.  Smith  v.  Jones,  15  Johns.  229: 
■\Villurd  V.  Sperry,  10  Johns.  121;  Marziou  v. 
I'ioche,  S  Cal.  530;  Herriter  v.  Porter,  23  CaL 
385.  If,  however,  the  assignment  of  a  part 
of  a  claim  Is  made  with  the  knowledge  and 
consent  of  the  debtor,  the  assignee  may  bring 
his  action  upon  it  without  making  otb^  hold* 
ers  of  the  demand  parties,  drain  v.  Aldrlcb. 
38  Cal.  514;  Bank  v.  McLoon,  supra.  In 
such  cases  the  rights  of  the  plaintiff  as 
assignee  serve  as  the  consideration  for  the 
new  contract  which  becomes  the  ground  of 
the  action.  The  action  Is  on  the  defendant's 
pi-omlse  to  the  plaintiff,  and  not  upon  the 
ussUinment  or  upon  any  rlsht  growing  out 
of  it.  GetcheU  v.  Maucy,  09  Me.  442.  The 
right  to  maintain  an  action  based  upon  the 
deI>toi-'s  assent  to  a  partial  assl;;ument  of  a 
demand  rests  ujwn  the  theory  that  tlie  as- 
siKiimeiit  of  the  property  in  the  sum  trans- 
ferretl  to  the  asslKuce  is  a  good  eonsideratiou 
for  tlie  debtor's  promise  to  p:iy  the  assignee, 
aud  that  by  the  promise  the  Indebtedness  to 
the  assi^'uor  Is,  pro  tanto,  discharged.  James 
V.  City  of  Xewton,  supra. 

But  defendant's  counsel  contend  that  a 
muulcipal  corporation  Is  not  bound,  in  any 
eiise,  to  accept  or  recognize  a  partial  assign- 
ment of  a  claim  against  It  and  cites  the  case 
of  Appeals  of  the  City  of  Philadelphia,  80 
Pa.  St  179.  In  this  case  it  is  conceded  that 
an  assignment  of  a  part  of  a  debt  Is  valid  in 
equity  between  individuals;  but  the  court  re- 
fused to  apply  the  role  to  a  d^t  due  from  a 
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municipal  corporation,  on  tiie  gronntf  tliat 
the  policy  of  t1i«  law  Is  against  permitting 
indlTldnalB,  by  their  private  contracts,  to 
embarrass  tbe  principal  offlcera  of  a  nranld- 
palttr.  But  in  James  v.  City  «f  Newton, 
snpra,  the  supreme  court  of  MassachtisettB 
held  that  there  was  no  gronnd  for  any  socb 
distinction  in  that  commonwealth.  Nor  can 
we  see  any  }nst  reason  why  the  contract  of  a 
municipal  corporation,  in  accepting  and 
agreeing  1»  pay  a  part  of  a  demand  against 
It  to  the  assignee  of  Its  creditor,  shoald,  in 
the  absence  of  any  statute  to  the  contrary, 
be  treated  In  a  different  manner  from  the 
contract  of  prlrate  taidlTldnala  The  cause 
of  action  being  upon  the  agreement  of  the 
city,  and  not  upon  the  creditor's  Mder,  It 
follows  tteit  Uw  dty  would  be  liable,  nnleMr- 
prohibited  from  makliv  such  contracts  by 
its  charter.  In  the  caae  at  bar  the  dty 
Porfland  earecuted  warrants,  of  which  tbe 
fonowhig  is  a  copy:  *Vo.  180l  Portland, 
Or.,  Oct  27,  1SS7.  To  tlw  Treasurw  of  the 
City  of  Portland:  Pay  to  P.  H.  Schoulder- 
man  A;  Co.,  oe  order,  three  hundred  ddlars, 
oat  of  thB  fnuds  for  Imp^  of  12th  street,  Ord. 
Na  6246.  Attest:  W.  H.  Wood.  Auditor 
and  Clerk.  John  Gates,  Mayor.  99ua" 
TUm  warrant  and  others,  amounting  to 
H.IOO,  were  deHvered  to  the  payees  named 
ther^n,  and  by  tiiem  assigned  to  the  plaln> 
tiff.  Tbe  dty  by  tbls  means  spilt  np  tlie 
demand  of  the  contractors^  and  ordered  the 
treasnior  to  pay  to  them  or  their  order  the 
amounts  named  in  the  sereral  warrants. 
This  was  an  acceptance  and  agreement  on 
tbe  part  of  the  city  to  pay  a  part  of  the 
demand,  and,  having  volnntarily  assumed 
the  ItabUlty,  there  is  no  reason  why  It  should 
now  escape  it.  upon  the  thetny  that  the  c<m- 
tract  was  entire. 

It  Is  also  contended  that  at  the  time  the 
contract  for  the  iniprovement  of  Twelfth 
street  was  entered  Into  the  limitation  of  the 
city's  iDdebteclness,  under  the  charter,  had 
been  reached,  which  precluded  tbe  city  from 
entering  into  any  contract  whereby  its  In- 
debtedness mif^bt  be  increased.  That  part 
of  section  149  of  the  city  charter  applicable 
to  the  limit  of  the  city's  indebtedneRs  is  as 
follows:  "Except  as  otherwiBe  expressly 
provided  or  permitted  by  this  act,  the  in- 
debtedness of  the  city  of  Portland  must 
never  exceed  in  the  afTKrepate  $100,000.'" 
This  provision  of  the  charter  prohlbitetl  the 
city  from  entering  Into  any  contract  by 
which  Its  indebtedness  might  be  Increased 
beyond  that  amount,  and  every  person  who 
contracts  with  a  municipal  corporation, 
wherel)y  an  indebtedness  la  created,  must,  at 
his  peril,  take  notice  of  the  finnncial  condi- 
tion of  the  dty,  and  whether  the  proiwsed  In- 
debtedness Is  In  excess  of  tlie  prescribed 
limit.  French  v.  City  of  Burllnf^ton.  42 
Iowa,  617;  Buchanan  v.  Litchfield,  102  U. 
8.  278.  It  is  now  well  settled,  however,  that, 
even  though  the  limits  of  municipal  indebt- 
edness may  have  been  reached,  an  appro- 
v.»7i'.no.l5— 58 


prlatkm  «ft  anticipated  Income  does  not 
create  an  Indebtedness,  and  that  a  eontrad 
which  provides  that  the  cost  of  any  Improve- 
memt  shall  be  paid  out  of  a  fund  expressly 
created  therefor  is  valid,  notwitiistandlng 
the  provision  Of  the  charter  as  to  the  limit 
of  the  dty's  indebtedness.  Salem  Watw 
Oo.  V.  City  of  Salem,  5  Or.  29;  Kopplbns  v. 
Commissioners,  16  Oal.  248;  People  v.  Pach- 
eco,  27  OaL  17S;  City  of  East  St  Lonls  t. 
Flannlgan,  26  111.  App.  449;  State  v.  Mc- 
Gaul^,  15  Cal.  436',  People  t.  Brooke,  16 
Cal.  1;  Grant  t.  City  of  Davenport,  36  Iowa. 
386;  Pe<q>le  v.  May,  0  Colo.  404, 12  Pae.  838; 
City  of  Springfield  v.  Edwards,  84  111.  wa; 
Fuller  T.  Hea^  89  III.  296.  The  reason  as* 
signed  by  lAese  dedsions  for  the  application 
of  the  foregoing  rule  Is  tiut  matNlals  fur- 
nished to  and  labor  performed  fcnr  a  mnnld- 
pal  corporation  are  exchanged  for  warrants, 
to  be  drawn  upon  the  treasury,  and  made 
payable  out  of  a  spedflc  fund,  which  has 
been  created  by  an  assessment  or  levy  of 
taxes,  and  appropriated  to  that  purpose,  un- 
der an  agreement  that  the  person  furnishing 
the  materials  or  performing  the  labor  will 
rely  upon  tbe  spedflc  fund  only  for  payment 
and  that  the  cwporaUon  shall  Incur  no  lia- 
bility whatever.  The  contract  In  tbe  case 
at  bar  contained  a  stipulation  that  the  con- 
tractors should  look  for  payment  only  to  the 
fund  to  be  raised  by  an  assessment  of  tbe 
property  benefited,  and  that  they  would 
not  require  tbe  city,  by  any  legal  process  w 
otherwise,  to  pay  for  the  same  out  of  any 
other  fund;  and,  when  the  improvement  un- 
der the  contract  was  completed,  warrants 
were  drawn  upon  the  treasury  in  favor  of 
the  contractors,  and  made  payable  out  of 
said  fund.  "It  Is  believed,"  says  Seevers, 
J,,  In  Water  Co.  v.  Woodward,  49  Iowa,  68. 
'*the  constitution  applies,  not  only  to  a  pres- 
ent Indebtedness,  but  also  to  such  as  Is  pay- 
able on  a  contingency  at  some  future  day,  or  , 
which  depends  on  some  contlngoncy  before  a 
liability  is  created.  But  it  must  appear  such 
contlngrency  is  sure  to  take  place,  Irrespec- 
tive of  any  action  taken  or  option  exercised 
by  the  city  In  the  future;  that  Is,  if  a  present 
Indebtedness  Is  Incurred  or  obligation  Is  as- 
sumed, -n'hlcb,  without  further  action  on  tbe 
part  of  the  dty.  have  the  effect  to  create  an 
indebtedness  at  some  future  day,  such  are 
within  the  Inhibition  of  the  constitution. 
But  If  the  fact  of  Indebtedness  depends  upon 
some  act  of  the  city,  or  upon  its  volition  to  be 
exercised  or  deterralneil  at  some  futnre  day, 
then  no  present  Indebtedness  is  incurred, 
and  none  will  be  until  tbe  period  arrives,  and 
the  required  act  or  option  Is  exercised,  and 
from  that  time  only  can  It  be  said  there  ex- 
ists an  Indebtedness."  So,  In  People  v. 
Pacheco,  27  Cnl.  218,  Sawyer,  .T.,  In  speaking 
of  the  debts  of  a  municipality  when  made 
payable  out  of  a  specific  fund,  said:  "True, 
a  portion  of  the  money  provided  may  be 
Stolen  or  destroyed,  or,  by  reason  of  some 
unlooked-for  acddent,  may  not  collected 
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or  on  hand  when  needed;  and  In  such  case  a 
debt  or  liability  might  ultimately  accrue 
from  this  cause,  to  the  extent  of  the  deficit 
thus  accidentally  arising.  But  no  debt  can 
result  till  the  contingency  arises,  and  the 
validity  of  the  debt  can  only  be  affected  to 
the  extent  of  such  accidental  deficit"  From 
these  decisions  It  would  appear  that  no  debt 
was  created  until  the  contingency  arose, 
and,  as  the  contract  provided  that  the  cost 
of  the  Improvement  should  be  paid  out  of 
the  special  fund,  the  city  Incurred  no  In- 
debtedness until  it  failed  to  collect  the  fund 
within  a  reasonable  time,  and  hence  its 
authority  to  enter  Into  the  contract  was  not 
affected  by  the  charter  prohibition. 

It  Is  conceded  that  a  municipal  corpora- 
tion cannot  escape  liabilities  which  are  cast 
upon  it  by  operation  of  law,  under  a  plea 
that  Its  Indebtedness  has  reached  the  legal 
Umlt  People  v.  May.  9  Colo.  404,  12  Pac. 
838.  But  it  Is  contended  that  such  liability 
results  from  actions  ex  delicto  only,  and  that 
this  action  Is  ex  contractu.  The  action  Is 
to  recover  damages  resulting  from  a  breach 
of  the  city's  obligation  and  neglect  of  duty  to 
assess  and  collect  the  necessary  fund  with- 
in a  reasonable  time  to  defray  the  cost  of 
the  street  Improvement;  and  in  such  cases 
the  right  of  recovery  Is  not  upon  the  con- 
tract, which  has  been  fully  performed,  but 
upon  fact?  and  circumstances  independent 
of  the  contract  1  DUl.  Mun.  Corp.  S  444. 
Wrong  and  damages  constitute  torts,  and 
one  may  become  a  wrongdoer  by  neglecting 
to  do  something  which  he  ought  to  do,  where- 
by another  suffers  an  injury.  1  Chit  PI. 
131;  Cooley,  Torts,  60.  Unintentional 
wrongs  consist  In  neglecting  to  perform 
some  duty  which  the  party  has  assumed  by 
contract  or  which  the  law  has  Imposed  by 
reason  of  some  officdal  position.  Id.  140. 
"Where  there  is  an  express  promise,  and  a 
legal  obligation  results  from  it  then  the 
plaintiff's  cause  of  action  is  most  accurately 
described  as  assumpsit  In  which  the  promise 
Is  stated  as  the  gist  of  the  action.  But 
where,  from  a  given  state  of  facts,  the  law 
raises  a  legal  obligation  to  do  a  particular 
act  and  there  Is  a  breach  of  that  obligation, 
and  a  consequential  damage,  there,  although 
assumpsit  may  be  maintainable  upon  a 
promise  Implied  by  law  to  do  the  act  stUl 
an  action  on  the  case,  founded  In  tort  is 
the  more  proper  form  of  action.  In  which 
the  plaintiff,  in  his  declaration,  states  the 
facts  out  of  which  the  legal  obligation  arises, 
the  obligation  itself,  the  breach  of  it  and 
damage  resulting  from  that  breach."  1 
Chit.  PI.  135.  The  law  Imposes  an  obliga- 
tion upon  the  municipal  corporation,  when 
it  orders  an  Improvement  of  the  streets,  to 
put  the  necessary  machinery  In  motion,  and 
to  prosecute  in  good  faith  and  with  reason- 
able diligence  the  means  afforded  to  it  un- 
der Its  charter,  to  raise  and  collect  the  funds 
by  an  assessment  of  the  property  affected  by 
the  improvement,  in  order  to  redeem  its  obli- 


gation. Commercial  Nat  Bank  v.  Ci^  of 
Portland,  supra.  And  a  failure  on  the  part 
of  the  city  to  comply  with  any  requirement 
of  the  charter  by  which  the  funds  may  be 
realized  would  subject  It  to  a  general  liabil- 
ity. North  Pac.  L.  &  M.  Co.  v.  East  Port- 
land. 14  Or.  6,  12  Pac  4.  It  will  thus  be 
seen  that  the  law  in  such  cases  raises  a 
legal  obligation  upon  the  part  of  the  city  to 
assess  and  collect  the  fund  within  a  reason- 
able time,  which  It  has  failed  to  do,  thereby 
causing  the  damage  of  which  the  plaintiff 
complains;  and,  although  the  plaintiff  might 
have  availed  himself  of  some  other  form  of 
action  to  enforce  bis  demand,  be  was  never- 
theless entitled  to  bring  his  action  as  he  has 
done  for  damages  resulting  from  the  neglect 
of  the  cli7  to  perform  Its  legal  obligation. 
In  City  of  Chicago  v.  Sexton,  115  IlL  230,  2 
N.  E.  263,  it  was  held  that  a  municipal  cor- 
poration was  responsible  for  the  want  of 
fldelllT  or  negligence  of  those  who  are  au- 
thorised to  act  for  It  Scholfleld,  J.,  in  that 
case,  said:  "There  is  nothing  new  In  thus 
holding  a  municipality  responsible  for  the 
want  of  fldelily  of  those  who  act  for  it 
Suits  of  that  kind  are  of  daily  occurrence. 
The  liability  thus  imposed  Is  not  within  the 
constitutional  and  statutory  limitations  iu 
regard  to  the  creation  of  indebtedness."  It 
follows  that  the  court  committed  no  error  In 
sustaining  the  demurrer  to  the  several  de- 
fenses, and  hence  the  Judgment  is  affirmed. 


FETTE  V.  LANE.    (?Jo.  18.264.) 
(Supreme  Court  of  California.    Sept.  21,  1804.) 
Conversion  sr  Mortoaobb  —  Riobts  or  Priok 

MOKTOAQEB— EVIDE.VCE  AND  FlSDlSQS  — NOTICK 
OF  PUIOK  MoitTOAOE. 

1.  Plaintiff  tuok  a  mortgage  on  certain  crops 
as  eecuritr  for  a  Iduq,  and  itubiietiueDtly  defvod- 
ant  took  a  mortgage  oQ  the  Hame  crop  for  seed 
fumiahed,  and  to  secure  future  advaDcee.  Plain- 
tifi'a  mortgage  was  not  recorded.  Held,  that  a 
fiudiiig,  on  cQufiictiD^  evideuoe,  that  defendant 
had  notice  of  plaintiff's  mortgage  before  mak- 
ing the  advances  on  the  secoud  mortgage,  would 
not  be  disturbed. 

2.  An  unrecorded  mortgage  of  peraonaJ 
erty  is  valid  against  a  subsequent  mortgagee 
with  notice. 

3.  Where  defendant's  second  mortgage  for 
seed  furnished  was  nuide  before  he  had  notice 
of  plaintiff's  prior  unrecorded  mortgage  oa  the 
same  cnH>8,  defendant  has  a  wior  Itcn  to  the  ex- 
tent of  the  seod  fumishe*!,  ont  cannot  enforce 
agiiinst  ttie  plaintiff  liena  for  advances  fumJsb- 
ed  the  mortgagor  after  notice  of  the  first  mort- 
gage. 

4.  In  an  action  by  the  first  moirtgagee  of 
crops  to  recover  the  amount  of  his  lipii  from  a 
second  mortgagee,  who  has  sold  them,  one  ctf 
the  mortgagors  may  testify  as  to  a  statement  by 
irfnintiff  that  it  was  understood  that  the  cropa 
should  be  sent  to  dpfcndant  subject  to  plaintiff's 
lien,  in  order  to  rebut  an  allegation  that  plain- 
tiff had  Borrendered  hta  lien. 

5.  A  finding  that  hariey  subject  to  mortga- 
ges to  plaintiff  and  defendant  was  to  be  stored 
by  defendant  in  plaintiff's  name,  that  he  stored 
it  in  his  own  name,  that  plaintiCT s  demand  ot 
enon^  to  Mcure  his  datm  was  not  complied 
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wIUi,  and  that  the  barley  waa  mAA  bj  defend- 
ant, and  the  prooeeda  retained  by  him,  shows  a 
wiTersiofi  of  the  bariey. 

OommlSBloneni'  decision.  D€i»artmeDt  2. 
Lppeal  from  sapeiior  court,  Saa  Joaanln 
couDtr;  Ansel  Smith,  Judge. 

Action  by  F.  Fette  against  Frank  EL  Lane 
to  recover  cu  a  note  seemed  by  mortgage  on 
crops  sold  by  defendant  nnder  a  seccmd  mort- 
gage. Jadgmmt  for  plaintiff,  and  dtfendant 
anneals.  Affirmed. 

James  H.  ft  Jolm  B.  Badd  and  ThompKm  ft 
FanlseU,  fcs  appellant  Nlcol  ft  Otr,  tat  re- 

HATNEIS,  (X  This  action  was  tried  by  the 
court  The  findings,  briefly  stated,  disclose 
the  f(Aowing  fitcts:  On  MarCb  81,  1892, 
O'Brien  and  Smith  were  Indebted  to  plain- 
tiff In  flie  mnn  of  9564.  and  on  ttiat  di^  ex- 
ecnted  to  him  tiielr  promissory  note  tOr  that 
sum,  pi^ble  August  1,  1892.  witli  interest 
and  on  the  same  day  executed  to  the  phtin- 
tiff  a  '*crop  mortgage"  to  secure  Uie  same, 
upon  a  crop  of  barley  then  growing  on  lands 
therein  described.  Prkvto  that  time  O'Brien 
and  Smith  procured  from  defendant  Hie  seed 
fw  said  crop,  amounting  to  330  sacks,  under 
an  agreement  to  return  two  sacks  of  barley 
for  each  sack  of  seed;  and  <m  Usy  21, 1892, 
O'Brlea  and  Smith  executed  to  defendant  a 
crop  mortgage  on  the  same  crop  inrevlously 
mortgaged  to  plaintiff  to  secure  to  defend- 
ant the  return  of  said  two  sacks  for  each 
one  so  fomlBbed,  and  f<H*  the  payment  of 
sndi  sums  of  money  as  def«idant  might  ad- 
vance to  them,  not  exceeding  flOO.  This 
nuwtgage  furtiier  provided  that  the  mort- 
gagee were  to  care  for  and  protect  the  crop 
while  growing,  and,  when  fit  for  harvesting, 
to  harvest  thresh,  dean,  and  sack  ttie  same, 
and  deliver  it  to  the  mortgagee,  to  be  by 
falm  held  and  disposed  of  for  tlM  payment 
of  the  moneys  thereby  secured;  and  in  de- 
fault of  ^th^  of  said  acts  the  mortgagee 
was  authorized  to  «iter  and  take  possession 
and  harvest  thresh  and  sack  the  same,  and 
all  expenses  so  incurred,  induding  hauling, 
storing,  and  ddlvery,  were  to  be  secured  by 
the  mortgage,  and  first  paid;  and  for  all 
tiiese  purposes  the  mortgagee  was  consti- 
tuted the  attorney  in  fact  of  the  mortgagors, 
with  power  to  sell  and  dispose  of  the  same 
at  such  times  and  for  snch  sums  as  he 
ml|^t  deem  proj*^.  This  mortgage  was  duly 
recorded  on  the  day  of  Its  necution,  but  the 
prior  mortgage  to  plaintiff  was  not  recorded. 
It  was  further  found  by  the  court  that 
after  the  execution  of  the  mortgage  to  the 
defendant  but  before  any  advances  or  ex- 
penditures were  made  tbereonder,  the  de- 
fendant was  Informed  of  the  in-ior  mortgage 
to  the  plaintiff;  tiiat  subsequent  to  the  ex- 
eeati<m  of  said  mortgage  to  defendant  and 
priof  to  the  harvesting  of  the  crop,  It  was 
agreed  between  plaintiff  and  defendant  that 
when  the  crop  sh<Hild  be  harvested  and 
sacked  the  whole  «£  it  should  be  shipped  to 


defendant  at  Stockton,  and  be  by  him  stored 
in  the  name  of  the  plaintiff,  and  held  for  the 
satlsfaotlon  of  plaintiff's  said  claim;  that 
with  the  consent  of  O'Brien  and  Smith  the 
WhtA6  of  the  crop,  amounting  to  4,525  sacks, 
was  shipped  to  defendant  who  stored  the 
same  in  his  own  name;  that  thereafter 
plaintiff  demanded  that  defendant  turn  over 
to  him  BO  much  thereof  as  was  necessair  to 
secure  the  note  held  by  plaintiff,  but  de- 
fendant refused  to  do  so,  and  th^after 
sold  at  private  sale  the  whole  thereof, 
amounting  to  $8,468.77,  and  received  and 
appropriated  the  whole  thereof  to  his  own 
use;  that  no  proceedings  were  taken  to  fore- 
close said  mortgage,  nor  any  notice  of  sale 
givoi;  that  the  money  so  received  by  de- 
fendant was  lai^ly  in  excess  of  the  sums 
due  under  both  said  mortg^es  and  all  sums 
expended  in  harvesting  the  baii^,  and  that 
no  part  of  plalntifTs  note  against  O'Brien 
and  Smith  had  been  paid.  One  or  two  other 
facts  found  by  the  court  will  be  noticed  in 
another  connection.  Upon  these  findings 
judgment  was  entered  for  plaintiff  for  the 
amount  due  cm  said  note,  and  the  defendant 
appeals  therefirom,  and  from  an  order  deny- 
ing his  motion  for  a  new  trlaL 

The  questions  prlndpally  discussed  are  as  to 
the  snfildency  of  the  evld^ce  to  Justify  the 
findings.  It  could  serve  no  useful  purpose  to 
discuss  the  evldrace  In  detail.  A  few  points 
only  can  be  noticed.  The  finding  that  defend- 
ant had  knowledge  of  plaintiff's  mortgage  be- 
fore he  made  any  advances  or  expendlttires  on 
account  of  the  mortgaged  property  is  Justi- 
fied by  the  evidence.  The  evidence  is  clear 
that  he  had  such  knowledge,  but  as  to  the 
precise  time  when  such  knowledge  was  ob- 
tained the  evldmce  is  ctmfilctlng.  The  find- 
ing of  the  court  therefore,  cannot  be  dis- 
turbed. 

That  defendant  made  large  advances  to 
O'Brien  and  Smith,  which  he  was  not  re- 
quired to  make  under  the  terms  of  his  mort- 
gage, and  wbidi  were  not  secured  by  It 
even  if  plaintiff's  mortgage  had  nev»  ex- 
isted, is  clear  from  defendant's  testimony. 
He  said:  "Smith  and  O'Brien's  account  had 
exceeded  the  amount  of  my  mortgage  to 
such  an  extrait  that  I  thought  I  ought  to 
bB  secure,  and  so  attached  the  crop."  The 
amount  for  which  the  attachmrat  was  Is- 
sued appears  from  defendant's  testimony  to 
have  been  $1,236,  and  the  evidence  Is  sufil- 
cient  to  sustain  the  finding  that  he  received 
from  the  sales  of  the  barley  a  sum  of  money 
largely  In  excess  of  the  amounts  secured  by 
both  mortgages.  No  Judgment  was  taken  In 
the  attachment  proceeding,  and,  after  the 
barley  was  all  delivered  to  defendant  the  at- 
tachment was  dismissed.  Plaintiff  claimed, 
and  the  court  found,  that  an  agreement  was 
made  between  plaintiff  and  defoidant  to  the 
effect  that  defendant  should  receive  all  the 
barley,  and  store  it  In  plaintiff's  name,  to 
the  end  that  his  claim  should  be  paid,  thus 
living  defendant  the  o^poi:tunlt^^^^^^| 
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tog  the  remahid^  to  the  paymoit  of  his 
claim,  this  arrangement  b^ng  aasented  to 
by  Smith  and  O'Brien.  Appellant  contends 
that  this  finding  la  not  supported  by  the  erl- 
dence,  but  that,  on  the  contrary,  plaintiff 
agreed  to  take  the  barley,  and  pay  defend- 
ant $1,700,  and  fiuiJiCT  to  guaranty  the  pay- 
ment of  the  harrestlDg  expenses.  The  erl- 
dence  shows  that  there  were  negotiations 
looking  to  the  arrangement  last  above  stat- 
ed, but  the  two  propositions  appear  to  have 
been  under  consld^^tlon  at  the  same  time. 
That  plalndff  made  the  offer  to  pay  the 
700  Is  conceded  by  him,  bat  plaintiff  wanted 
the  barley  stored  at  Sperry's  war^onse; 
that.  If  It  was  not  stored  th^  he  was  afraid 
he  should  have  to  pay  storage  twice;  and 
the  condusion  seems  to  have  been  arrived  at 
which  is  stated  In  the  finding  of  the  court 
The  plaintifl  testified  further  that  he  left  bis 
note  and  mortgage  with  defendant  for  col- 
lection, and  that  defendant  told  him  to  come 
"in  a  couple  of  days,"  and  get  bis  money; 
while  defmdant  testified  that  he  never 
agreed  to  assume  plalntUTs  obligation  against 
Smith  and  O'Brien,  "only  that  when  X  was 
paid  he  should  be  paid."  It  would  be  Idle 
for  us  to  attempt  to  recoitcUe  ttieee  conflicts, 
and,  not  being  able  to  do  bo,  we  caiiiH>t  dto- 
turb  the  findings. 

Appellant's  counsel  say  in  their  brief  that 
"the  amount  secured  to  Lane  [the  def^kd* 
ant]  by  the  mortgage,  exclusive  of  the  insur- 
ance money,  was  $3,474.96,  and  the  amonnt 
of  sales  $3,468.77,  so  that  the  amoont  re* 
ceived  from  sales  was  tnsuflid«it  to  pay  the 
amount  secnred  to  be  paid  exclusive  of  in- 
surance." The  sum  above  stated  Is  the  en- 
tire indebtedness  of  O'Brlrai  and  Smith  to 
defendant,  except  the  Insurance,  and  Includes 
$1,236,  which  appears  from  the  testimony  of 
defendant  to  have  been  the  amount  for 
which  the  attachment  was  Issued.  As  the 
attainment  could  not  Issne  without  an  affi- 
davit that  the  amount  claimed  was  not  se- 
cured by  a  mortgage  or  other  lien,  the  d» 
fendant  cannot  well  Insist  that  his  whole 
claim  is  secnred  by  his  mtH^age. 

It  is  also  Insisted  by  appellant  that,  as 
plaintiff's  mortgage  was  not  recorded,  It  Is 
void  as  against  creditors  and  subsequent 
purchasers  and  Incumbranoers  in  good  faith 
and  for  value.  Olv.  Code,  I  1217,  provides: 
"An  unrec<mled  Instrument  I&  valid  as  be- 
tween the  parties  thereto  and  those  who 
have  notice  thereof."  "The  object  to  be  at- 
tained by  requlrtng  the  recording  of  mort- 
gages of  personal  property  Is  the  same  as 
that  In  providing  for  l^e  registration  of  mort- 
gages  of  real  estate.  The  same  genial  prin- 
ciples are  alike  applicable  In*  each  oaasb" 
Berson  v.  Nunan,  63  Oal.  552. 

As  to  tbe  barl^  furnished  by  defendant 
foe  seed,  defendant's  8ubseqn«it  mortgage, 
taken  vdthont  notice  of  the  prior  nnrecorded 
mortgage,  Is  entitled  to  the  first  lien.  It  Is 
pot  necessary  to  consider  how  far,  and  as  to 
vhat  expenditures,  made  after  knowledge  of 


plaintiff's  '  mortgage,  defendant's  m<ntgage 
may  be  held  to  constitute  a  prior  Uen.  since 
tbe  mortgaged  property  exceeds  tbe  amotmt 
secured  to  both  plaintiff  and  defendant  nn- 
der  their  respective  mortgages,  and  henoe  the 
question  of  priority  is  unimportant.  Nor 
could  the  attachment  of  the  property  by  de- 
fendant, after  notice  of  plaintltrs  mortgage, 
affect  bis  lien,  even  if  the  attachment  had 
not  bera  dismissed;  bat.  If  it  were  other- 
wise, the  attachment  havhig  been  discharged, 
no  iXea  remained  except  those  created  by  the 
mortgaga  For  the  purposes  of  this  decision 
it  may  be  conceded  that  plaintiff  expended 
nothing  In  harvesting  the  crop,  and  that  de- 
fendant paid  all  the  expenses,  and  that  the 
expenses  of  harvesting  and  stwlng  the  crop 
were  a  prior  lien  under  defendant's  mort- 
gage, for  the  result  reached  by  tbe  trial  court 
would  still  be  right.  Inasmuch  as  the  other 
advances  not  required  by  the  mortgage,  and 
included  in  the  attadiment,  are  more  than 
sufficient  to  satisfy  plaintiff's  lien. 

As  to  the  manner  in  which  the  barl^  was 
sold,  we  think  the  plaintiff  does  not  stand  In 
a  position  to  question  It,  If  enough  had  not 
been  realized  to  satisfy  plaintiff's  lieu  after 
satisfying  such  part  of  defendant's  lien  as 
was  prior  to  his,  the  question  might  be  ma- 
terial. Both  liens  having  been  satisfied,  the 
only  parties  interested  In  that  question  are 
Smith  and  O'Brien,  and  they  are  not  in  court 
A  discossioa  of  the  q,ue8tion  is,  therefor^  not 
only  unnecessary,  but  inq>roper. 

Smith,  one  of  the  mortgagors,  called  by 
plaintiff,  was  asked  whether  lie,  O'Brien, 
Fette,  and  X^ane  bad  an  understanding  aa  to 
how .  and  to  whom  tbe  grain  should  be 
shipped?  The  witness  answered:  "Yes, 
We  had  an  onderstandlng.  Mr.  Fette  told 
me  he  bad  an  understanding  with  Mr.  Lone." 
Defendant  objected  to  what  Fetta  told  the 
witness  unless  Lane  was  present.  Counsel 
for  plaintiff  then  stated  they  did  not  offer  it 
to  bind  Mr.  Lane,  but  to  meet  an  aUe^tion 
of  a  surrender  of  plaintiff's  The  court 

overruled  the  objection,  and  the  witness  said: 
"We  didn't  have  an  understanding  with  Mr. 
Lane,--fit  least  I  didn't,— how  to  ship  it.  All 
the  understanding  I  had  was,  Mr.  Fette  told 
me  that  he  had  an  und^tanding  with  Mr. 
Lane  to  ship  the  barley  to  Mr.  lane  in  Mr. 
S'ette's  name."  We  think  the  evidence  was 
competent  for  the  purpose  for  wliicb  it  was 
introduoed,  and  that  the  court  properly  re- 
fused a  motion  to  strike  it  out  It  was  not 
evidence  against  I^e  to  show  tliat  he  bad 
assented  or  agreed  that  the  barley  should  be 
shipped  or  stored  In  plaintiff's  name,  bat  was 
competent  to  show  that  Fette  sUU  claimed  a 
right  tmder  Us  mortgage,  and  had  no^  as 
was  alleged,  abandimed  his  lloi. 

It  Is  also  oontraded  that  there  was  no  con- 
version by  del^danL  Bat  the  finding  that 
the  barley  was  to  be  stored  by  defendant  in 
plaintiff's  name,  that  he  stored  it  in  his 
own  name,  that  plaintiff  demanded  a  de- 
livery of  so  mojoh  tliereof.aa^would.TCcurs 
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his  claim,  that  such  demand  was  not  com- 
l>Ued  with,  and  that  defendant  sold  the  bar- 
iey  and  retained  the  iprocceds,  comes  so  near 
to  showing  a  conrersion  that  Chitty  could 
not  hare  discovered  the  difference.  Counsel's 
contention,  if  based  on  their  construction  of 
the  evidence,  as  was  doubtless  Intended, 
might  lead  to  a  different  conclusion. 

After  a  careful  review  of  the  evidence  and 
the  arguments  of  counsel  it  must  be  said 
that,  wherein  tha%  Is  any  doubt  of  the  cor- 
rectness of  auy  of  the  findings,  the  testimony 
Is  so  conflicting  that  they  must  be  permitted 
to  stand.  Nor  can  we  even  say  that  upon  the 
evidence  we  would  have  made  different  find- 
ings. We  advise  that  the  Judgment  and  or- 
der appealed  from  be  affirmed. 

We  ctmcur:  SSABLS,  a,  BBLOQBB,  O. 

FEB  CUBIAM.  For  tbe  reasons  ^ven  In 
the  foregoing  opinion,  tbe  Judgment  and  or- 
der appealed  from  are  affirmed. 


IHCaL  in 

BBQUBTTB  T.  PATTBRflO{}.   (No.  18^) 
(SnpfeoM  Gout  of  OtUfonla.  Oct  1.  18M^ 
HlOHWAT»— pRBSCRiPTto:r— Ptntuo  Lakds— B)i> 
moval  ov  Obstkuotioss. 

1.  In  tr«8pas8  for  the  removal  of  a  fetu» 
built  by  plaintiff,  evidence  showiag  that  the 
space  across  wlilcn  it  was  built  was  origioally 
a  race  track,  but  was  connected  at  different 
points  with  public  roads,  and  had  been  used 
(.■outinuoualy  for  14  years  as  a  public  highway, 
justifies  n  finding  thnt  it  was  a  public  highway. 

2.  Act  Cong.  1866  granted  a  right  of  way 
for  highways  over  public  lands  not  reserved  for 
public  use,  and  patents  to  such  lands  are  taken 
subject  to  the  easenifnt  of  such  highway. 

3.  An  lllegai  obstruction  may  be  removed 
from  a  highway,  at  the  direction  of  the  board  of 
snpervisOTB,  by  one  who  Is  not  a  road  overseer. 

Commissioners'  decUon.  I>epartment  L 
Appeal  firom  superior  conrt,  Placer  county; 
W.  H.  Orant,  Judse. 

Trespass  by  P.  Bequette  against  WlUlom 
Patterson,  road  overseer,  for  the  removal  of 
a  fence.  Judgment  for  defendant,  and  plain- 
tiff flp[>eals.  Affirmed. 

Tuttle  &  Tattle,  for  aiH>eUant  A.  K.  Rob- 
Inson  and  Wallace  &  Wallace,  for  respond- 
ent 

HAYNES,  O.  Plaintiff,  claiming  to  be  the 
owner  of  certain  land  through  whi<di  an  al- 
leged highway  ran,  closed  up  the  road  by 
fencing  across  it  The  defendant  removed 
the  fence,  and  plaintiff  bronglit  an  action  of 
trespr,38  to  recover  damages  laid  at  $100, 
and  for  an  Injunction  against  threatened 
tredi)asBe8  of  a  like  character,  If  plaintiff 
should  Again  erect  the  fence.  The  defendant 
answered,  denying  plaintiff's  ownership  of 
the  land;  alleging  that  he  was  road  orer- 
seer  of  tbe  district  Including  this  road,  that 
the  road  In  question  was  and  Is  a  public 
highway,  that  the  fence  was  an  obstruction 
and  nulMDce,  and  that  he  removed  it  onder 
Cai.Rep.  8fr-ST  P.— es 
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an  order  made  by  tbe  board  of  eup^isorst 
and  denied  that  plaintiff  had  sustained  dam- 
age. For  a  separate  answer  he  alleged  that 
plaintiff  threatened  to  renew  the  obstruction, 
and  prayed  f(^  an  injunction.  The  cause 
was  tried  by  the  court,  and  upon  the  findings 
Judgment  was  entered  for  the  defendant 
The  appeal  la  from  tbe  Judgment  and  an 
order  denying  a  new  trial.  Appellant  at- 
tacks the  findings,  and  also  specifies  numer- 
ous errors  of  law  occurring  upon  the  trial. 

We  think  the  eviuence  Is  sufficient  to 
Justify  the  finding  that  the  way  In  question 
la  a  public  highway.  That  It  was  originally 
Intended  tor  and  was  used  as  a  race  track 
appears  probable.  It  was  not,  howevw,  a 
circular  track,  but  was  nearly  straight,  was 
adjacent  to  the  town  of  Forest  Hill,  and 
connected  at  each  end  with  public  roads; 
and  tbtxo  Is  much  evtdenoe  tending  to  show 
that  for  many  years  It  had  been  need  by 
teams,  stages,  and  othw  trard.  By  one  of 
the  witnesses  it  was  ^xdcen  of  as  a  "back 
street"  The  way  appears  to  have  been 
known  as  the  "Race  Track"  some  80  years 
ago.  and,  though  travel  over  It  has  been 
at  times  Intompted,  there  seems  to  have 
been  no  IntoruptiMi  for  the  last  12  or  14 
years,  until  the  erection  of  the  fence  the 
plaintiff,  which  was  removed  by  tiie  defend- 
ant The  coort  also  found  that  the  way  had 
been  legally  and  actually  dedicated  by 
Charles  Harley  before  tbe  plaintiff  became 
the  ownw  of  the  land.  Whether  this  find- 
ing is  sustained  by  the  evidence  it  is  not 
necessary  to  consider.  A  dedication  of  the 
way,  either  exi^ess  or  implied  from  long 
and  unintmupted  use^  having  been  found, 
the  finding  that  plaintiff  is  not  the  owner 
.of  the  parcel  of  land  over  which  the  road 
passes  becomes  Immaterial,  for  If  it  Is  a 
public  highway  tbe  ownership  of  the  land 
could  give  him  no  right  to  obstruct  it;  and 
tor  a  like  reason  it  is  Immaterial  whetha 
the  county  owns  the  fee  of  the  land  covered 
by  the  way,  or  only  an  easement  since  In 
either  case  it  has  the  rlglit  to  an  unobsti'uct 
ed  way. 

It  seems  to  be  contended  that,  because  the 
land  over  which  the  road  lies  was  not  pat- 
ented 1^  tiie  United  States  until  1888,  th>< 
right  to  use  the  way  could  not  have  been 
acquired  by  the  public  until  after  that  time. 
Tbe  act  of  congress  of  1866  granted  the 
right  of  way  for  highways  over  public  lands 
not  reserved  for  public  uses,  and  a  patent 
from  the  United  States  is  taken  subject  to 
the  easement  of  such  highway.  McRose  v. 
Bottyer,  81  Cal.  122,  22  Pac.  393.  This  land 
was  patented  to  Harley  In  1880,  and  plaiuUff 
could  not  acquire  from  him  a  better  titie,  as 
against  the  road,  than  Harley  had  imder  his 
patent 

Appellant  further  contwds  that  the  de- 
fendant was  not  the  road  overseer  of  that 
district  at  the  date  of  the  alleged  trespass, 
and  that  the  finding  that  he  was  is  not  Jus- 
tifled  by  the  e^tde«^,bf§*^Hl9(3^ 
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bond  was  not  approred  until  the  day  after 
the  trei^aas.  He  bad,  however,  taken  the 
oath  of  office,  the  sureties  on  hla  bond  had 
QuallOed,  and  he  testified  that  In  removing 
the  fotce  he  acted  aa  roadmaater.  and  did  it 
by  dlrectl<Hi  of  the  board  of  auperriBora. 
He  was  at  least  an  ofllcer  de  taeto,  bnt  If 
ha  was  not,  as  the  board  of  aapervisors  have 
duuge  of  the  roads,  and  the  obstmctlon  waa 
fllegal,  tiie  defendant  mlsht  lawfully  remore 
it  by  their  dlrecttou. 

The  alxOi  flndhig  Is  not  obnoxious  to  the 
objection  tbftt  it  Is  a  mere  oondusim  of 
law.  It  finds  that  said  road  "now  Is,  and 
was  at  all  times  mentioned  In  plalntUTa  com- 
idaint,  and  tor  more  than  twenty  years  last 
past  has  been,  a  public  road  or  highway, 
used  and  treated  as  such  by  the  road  officers 
of  Placer  ooonty,  and  duly  constmeted  as 
such  In  the  mann»  required  by  law."  The 
findings  as  a  whole  are  Inartifldally  drawn, 
and  Indnde  aome  mattos  not  essential  to 
the  support  of  the  judgment;  but,  so  far 
as  essmtlal  they  are  aoffleiaiay  clear  to  be 
comprdiokded,  and  tbay  am^iort  tbo  Jndg^ 
menL 

Tbiae  are  acune  oxeptiona  to  rnUngs  iq»on 
evidence.  Tliat  aome  Immaterial  evidence 
was  admitted  In  reaaonaUy  dear,  but  we  do 
not  see  that  plaintiff  was  or  eonld  be  preju- 
diced by  the  testlnumy  so  admitted,  and 
the  same  may  be  said  as  to  tiw  exclusion  of 
some  erldenoe  offered  by  the  plaintiff.  Vom 
of  these  nUlnga  were  up«i  a  vital  p(^t  In 
the  case,  nor  of  such  character  as  would 
b^eflt  tba  professlaa  to  discuss  or  dedde. 
We  advise  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

We  concur:  VANOUBF,  G;  BBAK]«S,0. 

PER  CURIAM.  For  ttie  reasons  glv«i  in 
the  foregoing  (^nlon  the  Judgmait  and  <«d« 
appealed  from  are  affirmed. 


4  Cal.  TTnrep.  T80 

RAYMOND  T.  GI/OVER  at  al.   (No.  19,336.) 

(Supreme  Coort  of  California.   Oct  3.  1894.) 

Additional  opinion.  For  former  opinion,  see 
37  Pae.  778. 

PER  CURIAM.  The  opinion  heretofore  filed 
herein  la  modified  b7  striking  oat  the  foUowinK 
paragraph:  "Whatever,  therefore,  be  the 
rights  of  the  baofc,  as  against  Glover,  I  think  It 
plMn  that  plaintiff  is  entitled  to  the  first  lien 
upon  the  property  to  secure  her  debt  of  $1,300," 
— and  InsertiDg  in  lieu  thereof  the  following: 
"Whatever,  therefore,  may  be  the  rights  of  the 
banli.  the  plaintiff,  as  against  Glover,  is  entl. 
tied  to  a  Ilea  upon  the  property  to  secure  her 
debt  of  $1,300."  The  judgment  rendered  herein 
is  set  aside,  and  the  following  judgment  is  eiv- 
eo;  For  the  reasons  given  in  the  foregoing 
opinion  the  cause  is  remanded,  with  directions 
to  find  whether  or  not  the  bank  took  the  note  as 
security,  without  notice  of  the  facts  showing 
the  eauitles  in  favor  of  the  plaintiff.  This  fact 
may  be  found  upon  the  evidence  already  taken, 
with  such  further  evidence  upon  tiiat  subject 
as  the  parties  nay  sea  fit  to  snlHnit.  If  the 


court  finds  that  tSie  auKllant  took  the  note  as 
security,  without  notice  of  the  facts  sbowing 
snch  equities,  judgment  should  be  rendered  giy- 
ing  to  the  appelant  a  first  lien  upon  the  proper, 
ty  for  the  amount  of  its  daim,  and  to  the  jriain- 
tlff  a  second  lien  thweon  to  the  extent  of  $1,800 
and  interest,  as  provided  in  the  contract  of  sale 


ttl  Cal.  IB 

PEOPLB  ez  reL  HARGRATB  v.  UARK- 
HAM.  Govemor.  (No.  16,877.) 
(Supreme  Court  of  Callfinnia.  Sept  27*  18M.) 

EuotioM  or  jDnoBs— Tkbh  or  OmcB— Goxsn- 
TUTiONAi.  Law. 
St.  1893.  p.  16S.  creating  the  county  of 
Madera,  and  providing  that  the  judge  of  the 
superior  court  elected  at  the  special  election 
called  to  complete  the  organlsatioo  of  the  conn- 
^  should  hold  office  till  the  first  Monday  in 
January,  1897,  is  in  conflict  with  Const,  art. 
6,  6,  which  provides  that  a  Judge  of  the  an- 
perior  court  for  each  county  shall  be  elected  at 
the  general  state  election,  whose  term  shall  com' 
mence  on  the  first  Monday  of  January  next 
succeeding  his  election,  in  so  far  as  it  attam>to 
to  extend  tiie  term  of  the  judge  b^ond  the  first 
Monday  In  January  noct  after  the  qtecial  dee- 
tion. 

In  bank. 

Mandamus  by  the  people  ex  reL  Hargrave 
to  compel  H.  H.  Markham,  gOTemw,  to  In- 
elude  In  his  election  proclamation  a  call  for 
the  election  of  a  Judge  of  the  superior  court 
of  Madera  county.    Writ  allowed. 

Wm.  T.  Searles  and  W.  H.  Larew,  for  peti- 
tioner. Rob^  L.  Uargrave,  In  pro  per.  w. 
H.  H.  Hart,  Atty.  Gen.  (Francis  A.  Fee,  et 
oonnsel),  tor  reapondrat; 

BBATTY,  C.  J.  This  is  an  agreed  case 
by  which  the  question  la  submitted  to  the 
court  whether  at  the  arorowddng  genaal 
election  a  Judge  of  the  superior  court  of  the 
county  of  Madera  Is  to  be  chosen  by  popular 
vote.  In  form  the  proceeding  la  a  petition 
for  a  writ  of  mandate  to  the  goremw  com- 
manding him  to  include  in  his  forthcoming 
election  proclamation  a  call  for  the  election  of 
said  judge.  No  question  Is  raised  as  to  the 
power  of  the  court  to  issue  its  mandate  to  the 
head  of  the  executive  department  of  the  state 
government,  but,  on  the  contrary,  It  la  con- 
ceded that  tf  the  qoeatlon  stated  Is  answored 
In  the  affirmative  the  writ  shall  Issue.  The 
county  of  Mad»a.  was  created  by  an  act  of 
the  legislature  approved  Bfarcb  11,  i£a& 
(St  1893.  p.  168),  out  of  territory  theretofore 
Imflnded  In  the  county  of  Fremo.  The  act 
IM*ov1ded,  among  other  things,  for  the  ap- 
pointment of  a  board  of  commlsalonera  to  call, 
conduct,  and  veri^  the  results  ot  a  epecial 
election  of  the  otUcers  necessary  to  complete 
the  organisation  of  the  county.  Amon^  the 
otUoera  to  be  so  t^oeen,  a  judge  ot  the  an- 
perlor  court  waa  eqjiressly  Induded.  In  pur- 
suance of  these  ptovlslonB  a  special  elec- 
tion was  held  in  said  county  on  the  IQth  of 
May,  1893,  ana  on  the  20th  of  the  same  month 
said  board  of  commissioners  declared  the 
county  to  be  duly  organlsedy^Among  ^ottwr 
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offlcera  cbosen  at  Bald  special  eleotbn  the 
Honorable  W.  M.  CJonley  was  elected  to  the 
office  of  judge  of  the  siipalor  court,  and  on 
the  28d  ^aj  of  May  he  reoetved  from  the  gov- 
emor  a  commlssioo  empowerins  blm  to  hold 
said  <^oB  "for  the  term  provided  by  law." 
The  qneetloD  to  be  dedded  hwe  is,  when  does 
that  term  expire?  or,  in  othw  words,  when 
does  a  regular  term  of  the  office  to  be  filled 
1^  choice  of  the  eJectora  at  a  regnlar  Section 
oommoice?  By  section  14  of  die  act  creat- 
ing the  county  It  la  provided  tiiat:  "The 
Judge  at  the  npalor  court  chosm  under  this 
act  ihall  htM  bis  office  until  the  first  Monday 
la  Jannazy,  eighteen  hundred  and  nlnety- 
mren,  and  until  hts  8uco»sor  ta  elected  and 
qoaUtted."  If  this  provialon  Is  not  In  conflict 
with  the  constitution,  It  Is  plain  that  the  first 
r^ular  full  term  of  the  office  does  not  com- 
mence untl  January.  1897,  and,  conseqnoitly, 
that  no  Judge  of  said  court  Is  to  be  chosen 
before  the  general  state  election  in  Norembo', 
1896.  Const,  art  ^  t  6.  But  the  relator  con- 
tends that  by  this  very  section  of  the  con- 
stitution the  commencement  of  the  first  r^u- 
lar  full  term  of  every  newly-created  superior 
Judgeship  Is  fixed  tor  tibe  first  Monday  In 
January  after  the  next  oisulng  genial  elec- 
tion, and,  consequently,  that  the  lec^lature 
exceeded  Its  power  in  attempting  to  extend 
tite  term  of  the  Judge  to  be  chosen  at  the  spe- 
dfll  election  In  Madav  county  beyond  the 
first  Monday  of  January,  1805.  We  think 
this  contentlcm  must  be  sustained.  The  legis- 
lature has  the  undoubted  irawer  to  create  new 
counties,  and  when  a  new  county  Is  created 
the  office  of  superiw  Judge  of  such  county 
necessarily  springs  Into  existence.  Const, 
art  6,  I  6.  Additimal  Judges  may  also  be 
provided  for  In  the  (dd  counties.  Id.  }  9. 
Whenever  one  of  these  new  truces  Is  created, 
there  Is.  of  course,  a  neceesltr  that  it  should 
be  provisionally  filled  In  some  manna*  until 
the  commencement  of  a  regular  constitutional 
term;  and,  If  the  constitutitm  Is  silent  upon 
this  point  the  power  of  the  legislature  to 
make  such  provisional  arrangement  by  stat- 
ute cannot  be  questioned.  But  U  the  con- 
stitution has  fixed  the  commencemeut  of  the 
first  regular  term  of  such  newly-created 
office,  the  legislature  has  no  power  to  fill  the 
office  for  a  te^  extenmng  beyond  the  date 
80  fixed.  We  think  the  constitution  has  pre- 
scribed a  rule  which  applies  not  only  to  the 
counties  in  existence  at  the  date  of  its  adop- 
tion, and  to  tiie  office  of  snperimr  Judge  there- 
in, but  to  all  counties  organised  thereafter, 
and  to  all  additional  Judgeships,  however 
created.  "There  shall  be  In  each  of  the  or- 
ganized counties  and  cities  and  counties  of 
the  state  a  sup^ior  court  for  each  of  which 
at  least  one  Judge  shall  be  elected  by  the 
qualified  electors  of  the  county  or  city  and 
county  at  the  general  state  election.  •  •  • 
The  term  of  <^ce  of  Judges  of  the  superiw 
courts  shall  be  six  years  from  and  after  the 
first  Monday  of  January  next  succeeding 
their  election."  Const  art  e,  1 6.  Theword^ 


**at  the  general  state  dection,"  as 'implied  to 
newly-created  Judgeships,  must  have  some 
definite  meaning  ascribed  to  them,  and  the 
only  definite  meaning  they  can  have  is  the 
first  general  election  after  the  creation  of  the 
office.  If  they  do  not  mean  the  first  electi(m, 
they  certainly  do  not  mean  the  second  or 
third;  and  if  the  legislature  can  extend  the 
term  of  the  Judge  provisionally  elected  or  ap- 
p<rinted  beytmd  the  first  Monday  in  Januaiy 
after  the  first  general  election,  they  have  the 
power  to  extend  It  Indefinitely,— a  power  for 
which  no.  one  would  be  so  bold  aa  to  contend. 

It  might  perhaps  have  been  xdausibly  ar- 
gued when  this  question  wus  a  new  one  that 
the  regular  terms  of  all  newly-created  Judge- 
ships should  correspond  with  those  estab- 
lished by  the  constitution  for  the  old  coun- 
ties, viz.  that  they  should  commence  in  1S85, 
1891.  1897.  and  so  on;  but  when  the  legis- 
lature was  first  called  upon  to  give  its  con- 
struction to  the  constitution  It  rejected  this 
view  in  favor  of  the  one  first  above  stated. 
By  the  act  providing  for  an  additional  Judge 
In  San  Bernardino  county  (St  1SS7.  p.  19)  It 
recognlBed  the  first  Monday  In  January,  1880, 
as  the  commencement  of  the  first  regular 
term  ot  the  office,  and  the  validity  of  the  act 
was  sustained  by  this  court  Id  People  v. 
Waterman,  86  Cat  28,  24  Fac.  807.  In  all 
subsequent  acts  providing  for  additional 
Judges  in  the  older  counties  the  same  rule  has 
been  fi^owed.  San  Dl^,  St  1889,  p.  G; 
San  Luis  Obispo,  Id.  p.  6;  Los  Angeles,  Id.  p. 
130;  Tulare.  St  1891,  p.  61;  Ahimeda,  St 
1893,  p.  3.  As  to  the  first  three  of  these  acta 
(of  1889)  they  of  course  fit  either  view  as  to 
the  commencem^t  of  the  regular  terms,  but 
the  last  twov  and  the  act  of  1887,  fit  only  the 
view  which  we  have  ^proved.  In  organiz- 
ing new  counties  the  legislature  has  followed 
this  view  In  the  act  creating  Rlv»side.  St 
1893,  p.  3.  The  act  creating  Orange  county 
(St  1880,  p.  6)  conforms  to  either  view,  while 
the  acts  creating  Glenn,  Madera,  and  Kings 
counties  (St  1891,  p.  98;  St  1803,  pp.  168, 
179)  seem  to  have  been  based  upon  the  theory 
suggested  that  the  regular  terms  commence 
only  In  the  years  1885.  1891,  1897,  etc  The 
legi^ture,  It  will  thus  be  seen,  has  in  this 
matter  been  Inconsistent  with  Its^,  and  we 
think  has,  In  the  three  acts  last  cited,  trans- 
gressed the  constitution,  both  In  Its  letter  and 
In  Its  spirit  There  Is  no  one  thing  more  ap- 
parent In  the  whole  tenor  of  the  constitution 
than  the  desire  of  its  framera  to  establish 
regularity  and  uniformity  throughout  the 
whole  frame  and  system  of  the  government 
and  It  Is  not  to  be  supposed  that  they  would 
leave  as  Important  a  matter  as  the  regular 
terms  of  the  superior  Judges  wholly  unpro- 
vided for.  On  the  contrary.  It  must  be  held, 
If  any  language  of  the  constitution  will  war- 
rant us  in  so  doing,  that  a  precise  rule  on 
this  subject  has  been  laid  down,  and  this  rule 
ought  to  be  harmcmized,  as  far  as  possible, 
with  another  leading  Idea  of  the  framers  of 
the  constitution,  tIe.  that  the  jj^ple,  aa  k 
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TVle,  Should  tihoose  fheir  pabUe  trfB«ra  at  tt» 
general  tfectlMU,  and  that  other  modeB  of 
fllllng  offices  proTlsIooally  abonkt  be  limited 
to  cases  of  neceesltr. 

Upon  tiiese  oofudderatloiu,  and  npon  vhat 
ve  deem  the  sonndeat  conatmctlon  of  the 
(Nmstltution,  we  hold.  In  accordance  with  th6 
view  whidi  has  generally  found  favor  with 
ihe  leglidature,  that  a  enperior  Judge  should 
be  diosen  In  Madera  coon^  at  the  ap^^ch- 
Ing  regular  Section  for  a  fall  constitutional 
term.  Nothing  decided  In  People  t.  Waters 
man,  snpra,  is  in  ccmfilct  with  this  view,  and, 
when  the  language  of  tba  opinl<m  Is  consid- 
ered with  reformce  to  the  fact  that  the  elec- 
tion th«re  referred  to  was  a  general  state 
election,  it  will  be  seen  that  it  does  not  apply 
to  this  casa   liCt  Die  peremptory  writ  iatae. 

We  concur:  HARRISON,  J.;  DB  HAVEN, 
J.;  VAN  FLEET,  J.;  McFARLAND,  J. 

UAKOUTTE,  J.,  being  absent,  did  not  par* 
tidpate  In  the  abore  decision. 


4  Cftl.  xninp.  8H 

BIOHABD  T.  HCPP.  (No.  18.250.) 
(Supreme  Ckmrt  of  California.  Sept.  29,  1894.) 

EaSBKBKIV- FLDMB  ComTROCTBD  OVBH  ANOTHER'S 
LaXI>— EVIDUNCB  OF  ABANDONMENT. 

1.  Plaintiff  conatmcted  a  flume  5G4  feet 
long  in  the  bed  of  a  stream  to  convey  the  water 
from  his  mine.  The  flume  extended  400  feet 
on  laud  below,  owned  by  defendant.  Eighteen 
years  later,  defendant  built  a  dam  across  the 
stream,  canaing  the  water  to  flow  back,  but  not 
farther  than  the  limit  of  his  land.  Hdd,  in  an 
action  to  abate  the  dam  as  a  nuisance,  there  be- 
ing evidence  that  the  flume  was  built  aa  an  ad- 
junct to  plaintifiTs  quartz  mill,  that  evidence 
that  the  mill  was  no  longer  in  operation,  and 
that  ita  condition  for  many  years  had  been  auch 
that  it  could  not  be  used,  was  admissibie  to 
ahow  an  abandonment  of  any  prescriptive  ease- 
ment which  plaintiff  may  have  had  over  defend- 
ant's land. 

2.  To  establish  a  prescriptive  right  to  an 
easement,  the  user  must  have  been  continuous, 
adverse,  under  claim  of  title,  and  with  the 
knowledge  and  acquiescence  of  the  owner  of  the 
servient  estate. 

3.  The  refusal  of  a  motion  to  amend  the 
complaint,  made  after  the  decision  in  the  case 
was  rendered,  to  conform  with  evidence  that 
the  erection  of  the  dam  by  defendant  obstructed 
the  flow  of  debris  and  tailings  from  mines  above 
plaintiffs  land,  was  within  the  discretion  of  the 
trial  court 

Commissioners*  decision.  D^artment  1. 
Appeal  from  superior  court,  Butte  county; 
E.  A.  Davis,  Judge 

Action  by  Joseph  Richard  against  John 
Hupp  to  abate  a  nuisance  caused  by  the 
erection  of  a  dam  by  defendant  flooding 
plaintiff's  mines.  Judgment  for  defendant 
Plalntifr  appeals.  Afllrmed, 

John  Gale,  for  appellant  Warren  Sexton 
and  B".  C  Lualc,  tor  respondent 

8EARLS,  C,  This  is  an  action  to  abate 
a  nuisance  averred  to  have  been  caused  by 
the  erection  of  a  dam      defendant  across  a 


water  course  in  Butte  county,  known  as  "Ut- 
tle  Butte  Creek,"  wherel^^  the  mter  of  aald 
creek  is  caused  to  flow  back  upon  and  sub- 
merge the  quartz  minfng  claim  of  plaintiff. 
The  cause  was  tried  by  the  court,  without 
the  intervention  of  a  jury,  and  written  find- 
ings filed,  upon  which  Judgment  was  entered 
In  faTor  of  defendant  for  costs.  PlalBtUT 
appeals  from  the  Judgment  and  from  an  <h> 
der  denying  his  motion  for  a  new  trial. 
Plaintiff,  who  is  appellant  here,  is,  and  he 
and  his  grantors  have  been,  the  owners  of 
and  In  possession  of  a  quartz  mining  claim 
situate  and  being  in  section  36,  township  24 
N.,  range  3  E.,  M.  D.  M.  Plaintiff  and  his 
co«wners,  in  1870  and  1871,  constmcted  a 
flume  running  from  said  mine  about  564  feet 
down  the  bed  of  Uttle  Butte  cre^  Said 
flume  was  built  In  the  bottom  of  a  rocdc  cut 
from  two  to  flve  feet  deep,  and  the  top  of 
the  rock  cut  was  from  three  to  six  feet  below 
the  natural  bed  of  the  oeek.  All  of  said 
flume,  except  ISO  feet  of  the  upper  end  there- 
of, is  upon  land  owned  by  the  defendant 
The  flume  was  used  by  plaintiff  and  his  co* 
ownera  to  convey  water  from  their  mine,  and 
to  some  extent  for  placer  mining.  The  mill 
of  plaintiff  has  not  been  used  since  1873,  and 
the  mill  has  gone  to  decay.  In  1881.  third 
parties,  who  had  a  bond  from  plaintiff,  pump- 
ed out  the  mine,  and  took  out  some  quarts, 
but  80  far  as  appeai^  did  not  woi^  it  The 
flume  went  to  decay,  and,  as  the  court  found, 
nothing  is  left  of  it  but  the  ruins  In  the  bed 
of  the  rock  cut  Defendant  to  the  owner  in 
fee  simple  of  the  N.  W.  %  of  section  1  In 
township  32  N.,  of  range  8  M.  D.  M.,  un- 
der a  pre-emption  settlement  and  entry  made 
in  1868,  and  a  United  States  patent  issued 
in  1871  to  one  Nelson,  the  grantor  of  said  de- 
fendant There  Is  also  evidence  and  a  find- 
ing as  to  the  ownership  by  the  defendant  of 
a  mining  claim  on  the  creek  between  his 
patented  land  and  the  lower  or  south  line  of 
plaintiff's  quartz  claim,  the  own^^lp  of 
which,  however.  Is  unimportant  to  the  deci- 
sion of  the  case.  In  18$S  defendant  con- 
structed a  dam  across  the  creek  upon  his 
patented  land,  about  600  feet  below  plalntifrs 
mining  claim,  and  a  short  distance  below 
certain  falls  In  the  creek,  for  the  purpose  of 
diverting  the  water  of  the  stream  for  mining 
and  irrigation.  The  dam  so  constructed  by 
the  defendant  is  about  three  feet  higher  thac 
the  crest  of  the  falls,  and  sets  the  water  back 
in  the  stream,  but  does  not  overflow  or  set 
the  water  back  above  defendant's  own  land, 
or  upon  or  over  the  mining  claim  of  plaintiff, 
or  Injure  it  in  any  manner.  That  the  water 
80  set  back  overflows  a  portion  of  the  rock 
cut  in  which  plaintiff's  flume  was  construct- 
ed, but  such  portion  Is  upon  defendant's  pat- 
ented land;  and  that  plaintiff  is  not  the  own- 
er thereof,  and  has  no  easement^ln.-d^end* 
ant's  land,  or  right  to  use  the  same  for  the  " 
purpose  of  maintaining  a  flume  thereon. 
The  findings  are  quite  full  upon  all  the  Issaea. 
and  are  <ml7  stated  to  the  extent  deoned 
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necessary  to  an  nnd^tandlng  and  etacid*- 
tlon  of  tbe  points  made  by  appellant  At 
the  trial,  objection  was  made  1^  appellant 
to  testimony  tending  to  show  the  condition 
of  bU  mine;  that  it  bad  not  been  worked 
since  1873;  that  tbe  mlU  bnlldlng  bad  fallen 
down;  the  flume  which  carried  water  to  the 
wheel  bad  disappeared;  that  the  wheel  and 
machinery  had  gone  to  decay,  etc.,— which 
objection  was  OTermled.  an  exception  taken, 
and  the  ruling  Is  assigned  as  error. 

Tbe  theory  of  ai^naat  ta  that  tha  testl- 
mraiy  shows  an  li^nry  Inflicted  by  respond- 
ent upon  tbe  rights  of  appellant,  which,  If 
permitted  to  oootlniie,  might  ripen  Into  a 
right,  and  hence  the  Interposttkm  of  eoulty 
was  iHToperly  Inrtfted.  and  that  appellant^a 
rights  are  not  to  be  measured  by  tbe  valne 
of  hla  property.  This  argument  assumes  an 
existing  right  In  appellant,  while  a  Tltal  ques- 
tion under  the  pleadings  i^ted  to  tiie  ex- 
Istrace  of  soch  rls^t.  It  must  be  conceded 
under  the  evidence  that  defendant" a  reser- 
voir did  not  bade  the  water  above  his  own 
Une  or  off  hla  own  land.  It  plaintiff  had  any 
easement  w  right  of  way  ovot  defendant's 
Ng  land  for  his  flume  It  most  have  been  by  vir- 
tue of  a  prior  appropriation,  or  by  a  continu- 
ous adverse  user  for  a  period  commensurate 
with  that  flzed  by  the  statute  of  limitations, 
viz.  tor  flve  years.  A  right  acquired  by  ap- 
propriation may  be  lost  by  voluntary  aban- 
donment Evidence  of  nonuser  during  the 
period  necessary  to  perfect  a  prescriptive 
right  tends  to  show  its  ncmexistcace.  There 
was  evidence  tending  to  ahow  plaintiff's 
flume  as  an  appurtenant  to  his  mill  and  min- 
ing claim.  Under  these  circumstances,  it 
was  proper  to  show  that  operations  at  the 
mill  had  been  discontinued,  and  that  its  con- 
dition was,  and  for  many  years  had  been, 
auch  that  it  could  not  be  used,  not  for  the 
purpose  of  impeaching  plaintiff's  right  to  the 
mine,  but  to  show  an  abandonment  of  tbe 
right  of  way,  if  any,  ar&e  defendant's  land, 
or  soch  nounser  as  would  preclude  the  inf^ 
ence  that  a  prescriptive  title  evw  ripened  in- 
to exiataice.  A  right  acquired  by  prescrip- 
tion to  an  easement  is  measured  by  tbe  ex- 
tent of  the  continuous  enjoyment,  and  must 
be  adverse,  that  is  to  say,  "it  must  have 
beoi  aaswted  under  claim  of  title,  with  tbe 
knowledge  and  acquieacence  of  the  person 
having  the  priw  (superbMr)  right;  and  must 
have  been  unintorapted."  Watw  Oo.  v. 
Haiuiock,  85  OaL  218, 24  Pac.  645;  American 
C!o.  V.  Bradfwd.  27  GaL  861.  "In  order  to 
constitute  a  right  by  ivescriptlon,  there  must 
have  been  such  an  Invasion  of  the  rights  of 
the  par^  against  whom  It  la  claimed  that  he 
would  have  bad  ground  of  action  againat  the 
Intruder.**  Water  Co.  V.  Hancock,  snpra;  Ana- 
heim Water  Co.  v.  Semi-Tropic  Water  Co.,  61 
Oal.  185,  ao  Pae  623.  It  follovra  that  if  the 
flnme  erased  to  be  used,  and  if  the  property  In 
connection  wltii  ^Ich  It  was  used  was  In  such 
condition  Uiat  no  user  of  the  flume  could  be 
badi  it  waa  competent  to  ^ove  such  fact  to 


ahow  that  m  prescriptive  right  did  not  and 
coi^  not  vest  in  appellant  to  have  and  con* 
tinue  bis  flume  upon  the  land  of  respondent 

The  cause  waa  brought  to  trial  March  3| 
1891,  and  submitted  to  the  court  tar  deci- 
■ion  March  4,  iSOl.  On  tbe  14th  day  of 
March,  1891t  tbe  court  filed  its  written  deci- 
sion directing  flndinga  In  favor  of  defendant 
to  be  prepared  and  presented,  which  fludinga 
were  filed  April  9,  1891.  After  the  decision 
was  announced,  and  b^ore  the  findings  w«re 
filed,  but  at  wtiat  precise  date  does  not  ap- 
pear, counsel  for  plaintiff  appeared  in  open 
court  and  asked  leave  to  amend  hla  com- 
plaint so  as  to  conform  to  the  evidence,  by 
averring,  In  substance,  that  for  many  years 
mining  had  been  carried  on  upon  Uttle  Butte 
creek;  and  that  In  times  of  high  water  large 
quantities  of  tailing  and  mining  debris  have 
been  waslied  down  to  and  upon  plaintifTe 
dalma;  and  tliat  by  the  construction  and 
maintenanco  of  defendant'a  dam,  such  tail- 
ings were  prevented  from  flowing  down  tho 
creek  as  they  would  otherwise  have  done, 
and  were  caused  to  lodge  upon  and  cover 
plaintiff's  claim  and  finnie,  whereby  he  was 
Injured  and  disturbed  In  the  enjoyment  of 
his  proper^.  The  court  refused  to  permit 
tbe  plaintiff  to  so  amend  his  complaint  to 
which  ruling  bis  counsel  in  due  time  except- 
ed, and  the  ruling  is  now  assigned  as  error. 
In  the  course  of  the  trial,  the  witnesses.  In 
describing  the  condition  of  the  stream  and 
the  property  of  the  plaintiff,  incidentally,  as 
it  appean  to  us,  described  tlie  conditions  of 
the  stream  as  to  mining  debria  and  certain 
daju  lUwve  jdalntiff 's  fiume  which  had  beoi 
carried  out  by  floods  and  never  replaced,  by 
reason  whoreof  the  wheel  of  plaintiff  and 
the  flume  had  been  to  a  greats  cv  less  de- 
gree submerged  and  clogged  by  the  debria. 
The  granting  or  refusing  leave  to  anwnd  un- 
der such  drcumatauces  and  at  auch  a  time 
waa  a  matter  in  the  discretion  of  the  court, 
with  the  extfcise  of  which  this  court  will  imt 
interfere  except  in  case  of  abuse.  No  abuse 
of  discretion  is  apparent  in  the  ivesent  in- 
stance. It  may  well  be  that  the  court  below 
saw  that  If  the  amendment  was  avowed.  Jus- 
tice would  have  demanded  that  the  case  be 
reopened,  and  a  forthar  trial  of  the  new  is- 
sues created  thereby  had.  Be  this  as  it  may, 
no  abuae  of  discretion  la  made  to  aiqpear,  and 
hence  no  error  can  be  predicated  on  the  re- 
fuaaL  The  cases  cited  by  appelhint  are  ei- 
ther  without  application,  or  refer  to  instan- 
ces in  which  tbe  leave  to  amend  waa  sought 
pending  ttie  trIaL  Tbe  case  of  Bradley  v. 
Parker  (decided  by  thla  court  September  28, 
1893)  34  Pac.  234,  is  on  all  fours  with  the 
case  at  bar.  and  what  Is  said  there  need  not 
be  repeated. 

Appellant  contends  that  the  findings  are 
contradictory,  indefinite,  and  inconsistent 
and  that  there  is  no  finding  as  to  appellant's 
alleged  titie  or  right  of  possession  to  the 
fltmie  described  In  the  complaint  We  think 
the  flndingi^  taken  as  a  wfaoley«re  consist- 
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ent,  clear,  and  comprehenslTe.  They  may  be 
in  part  epitomized  as  follow:  (1)  Plaintiff 
owns  the  mine.  <2)  He  built  the  flnme  in 
3870-71.  (3)  It  is  564  feet  long,  and  all  of  it 
except  the  upper  160  feet  Is  on  defendant's 
land.  (4)  The  flume  had  not  been  used  for  10 
years.  (5)  Plaintiff  Is  not  the  owner  of  that 
portion  of  the  flume  on  defendant's  land,— 
that  is  to  say,  the  lower  404  feet  thM-eof ,— 
and  has  no  easement  over  said  land  for  the 
purpose  of  maintaining  said  flnme,  and  no 
right  to  use  said  land  for  the  purposes  of 
said  flume.  (6)  That  the  dam  does  not  cause 
water  to  flow  back  on  any  of  plaintiff's  prop- 
erty. (7)  The  dam  does  not  cause  water  to 
flow  back  on  plaintltrs  flume.  (8)  The  dam 
does  submerge  a  part  of  the  flume  or  rock 
cut,  but  the  part  so  submerged  is  the  proper- 
ty of  defendant,  "and  plaintiff  has  no  right 
or  interest  In  or  to  any  part  of  it"  (ft)  De- 
fendant is  the  owner,  in  possession  of,  and 
entitled  to  tlie  possessloii  of  all  the  lands  in 
any  wise  affected  by  the  waters  accumu- 
lated, flooded,  or  submerged  by  said  dam.  (10) 
Plaintiff  has  not  sustained  any  Injury  or 
damage.  (11)  Defendant's  title  to  the  land 
flooded  was  initiated  In  1868,  and  he  con- 
structed the  dam  In  1888,  for  a  useful  pur- 
pose, tIz.  to  divert  water  for  mining  and 
Irrigating,  and  is  using  It  for  such  pmposes. 
There  are  other  findings  which  are  In  accord 
with  the  foregoing.  That  the  evidence  sup- 
ports these  findings  we  cannot  doubt,  and 
that  they  support  the  Judgment  Is  equally 
clear.  To  analyze  the  evidence  and  discuss 
It  at  length  would  only  lead  to  the  conclusion 
that  plaintiff,  without  authority  or  right  in 
him  so  to  do,  constructed  the  lower  end  of 
his  flume  upon  the  land  of  plaintiff,  and  that 
the  evidence  was  sufficient  to  authorize  the 
court  below  to  find  (1)  that  the  user  was  not 
of  sufficient  duration  and  sufficiently  contin- 
uous for  five  years  to  give  to  the  plain  Uff  a 
prescriptive  right  to  have  and  maintain  the 
same  on  defendant's  land;  or  (2)  if  such  pre- 
scriptive right  was  established  by  user,  that 
the  same  was  lost  by  abandonment  It  fol- 
lows that  the  Judgment  and  order  appealed 
from  should  be  afllrmed. 

We  concur:  BBLGHEB^  a;  TBSCPLE,  a 

PKR  CURIAM,  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


104  Cal.  348 

BUBBIS  v.  PEOPLE'S  DTTCH  <X>.  (No.  18,- 

294.) 

(Supreme  Court  of  California.   Sept  2ft,  1894.) 

Easement— BiOBTs  or  Owhbb^Ditch  on  Anoth- 
EH?8  Tjand— Altbbatios  AlVD  Bepaik  —  Flbad- 
ISO— SuvPiciBNCT  op  Asswbk. 

1.  The  owner  of  an  Irrigation  ditch  has, 
as  against  the  owner  of  land  through  which  it 
runs,  the  right,  in  malting  repairs,  to  deepen  it 
from  1  to  17  inches  for  a  distance  of  140  feet, 
and  to  gradually  lower  the  bed  thereof  1  foot 


in  a  distance  of  170  feet,  where  the  object  b 
to  make  the  ditch  of  a  uniform  grade,  and  to 
remove  from  its  bottom  local  irregularities,  and 
the  repairs  do  not  increase  the  flow  of  water. 

2.  Where  a  complaint  alieces  a  material 
widening  and  deepemng  of  an  Irrigation  ditch 
running  through  plaintiff's  land,  a  denial  of  the 
ailegation,  followed  by  an  averment  that  "on 
the  contrary  •  •  ♦  gaid  ditch  is  no  wider, 
nor  Is  it  any  de«)er,  •  •  •  than  when  it  was 
first  constmcted,"  r^aes  the  lasae  as  to  whether 
the  ditch  has  boea.  materially  widened  vx  deep- 
ened. 

Oommimonen^  dedstoo.  D^iartment  1. 
Appeal  ttota  mpesiot  eaati,  Tulare  coimtr; 
Wheaton  A.  Gray,  Judge. 

Action  by  DavUI  Bunto  agBlnat  Hie  Fetvle'B 
Dltdi  Company.  Judgment  was  rendered  for 
defendant  and  plaintiff  appeals.  Afflrmed. 

Da^ett  &  Adams,  for  appellant  Bradley 
&  Famsworth,  for  respondent 

HATNES,  C.  The  defendant  Is  the  owner 
of  a  canal  or  &ltoh  used  to  convey  water  from 
Kings  river  for  the  purpose  of  Irrigation. 
This  ditch  was  constructed  In  18TO,  Is  about 
20  miles  long,  and  in  Its  course  crosses  two 
sections  of  land  owned  by  the  plaintiff.  The 
complaint  charges  that  in  December,  1887, 
the  defendant  widened  and  deepened  the 
ditch  upon  plaintiff's  lands,  and  prays  for  a 
mandatory  Injunction  to  compel  the  defendant 
to  restore  Oie  ditch  to  Its  former  condition. 
The  defendant  answered,  and  the  Issues  were 
tried  by  the  court,  and  upon  the  findings 
made  Judgment  was  entered  for  the  defend- 
ant This  appeal  Is  1^  the  plaintiff  upon 
the  Judgment  roll. 

Tlie  court  found  that  when  said  ditch  was 
constructed  across  section  14  It  had  a  width 
on  the  bottom  of  about  25  feet  was  a  little 
wider  at  the  top,  and  was  about  8  feet  In 
depth  from  the  surface  of  the  ground,  and 
from  the  top  of  the  embankment  about  10 
feet;  that  on  section  26  the  diteb  was  about 
80  feet  wide  on  the  bottom,  was  about  2  feet 
in  depth  below  the  siirface  of  the  ground, 
and  from  tiie  top  of  the  embankments  Its 
depth  was  about  4  feet,  and  that  said  ditcfa 
Is  no  wider  now  than  when  first  constructed, 
and  is  not  any  deeper,  except  as  hereinafter 
stated;  that  In  December,  1887*  the  defatd* 
ant  against  the  [wotest  of  the  plaintiff,  e&> 
tered  upon  said  ditch  to  dean  out  the  same, 
and  increased  the  depfli  of  It  for  a  distance 
of  140  yards  in  section  14  of  plaintiff's  lands 
from  1  foot  to  17  Inches,  and  on  section  2S 
deepmed  It  from  1  foot  at  the  uppw  end  of  a 
"170-yard  stretch,  tapering  down  to  nothing 
at  the  lower  end  of  said  stretch;"  that  said 
portions  of  the  ditch  were  deepened  to  reduce 
the  ditch  to  an  even  and  uniform  grade.  *^aid 
portions  having  tboretofore  been  lotdied  uptn 
as  humps  in  the  bottom  of  llie  ditch,"  Imt 
that  no  more  vtrator  Is  conveyed  througb  tbe 
ditch  than  before.  The  court  further  found 
that  plabitiff*B  lan^  were  not  thereby  dam- 
aged, nor  tbe  burden  Increased,  nor  tbe  plaln- 
tltr  obstructed  In  the  free  use  of  any  of  his 
lands,  or  prevented  from 
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jayaaeat  oS  any  tbereof;  or  tluit  be  8Uff»ed 
any  pecnnlAry  loss  or  damage. 

Appellant  contendB  that  the  findings  show 
tbat  he  Is  entttted  to  the  nU^  demanded, 
and  aski  for  a  rarenal  of  the  judgment,  and 
tbat  be  have  judgment  on  tba  flndlngB.  It  la 
well  settled  that  the  owner  of  an  easement 
cannot  change  its  character,  or  materially  In* 
oreoae  the  burden  upon  the  servient  estate, 
or  InJarloDslr  afCeet  the  rights  of  otta«  p«w 
eoDHi  but  witiiln  the  Umlts  aanied  he  may 
make  repairs.  Improvements,  or  changes  that 
do  not  affect  its  snbetance.  An  easement  of 
the  character  Involved  In  this  oase  la  prop- 
erty, to  the  reasonable  and  profitable  use  and 
Improvement  of  which,  due  regard  being  had 
to  the  rights  ot  otiiecs,  the  owner  la  entitled. 
Ringlitg  the  ditcb  to  a  nnUnm  grade  by  » 
moving  local  inequalities,  sncfa  as  are  stated 
In  the  findings,  is  not  a  deepening  oC  the  ditidi. 
The  prescriptive  rl^t,  aa  to  depth,  is  deter- 
mined by  the  grade  and  geoenl  depttk  of  the 
ditch,  and  not  by  local  and  nolmprntant  irreg^ 
nlarltles  in  the  bottom  of  It  nie  dltdi  was 
not  widened,  nor  the  quantity  of  water  con- 
vey ed  Increased,  nor  the  mode  or  purpose  of 
Its  use  changed.  It  Is  argued  that.  If  defend- 
ant bod  the  ri^t  to  do  what  the  eoort  found 
was  done,  defendant  would  bave  the  right  to 
dig  the  ditdi  a  taundred  f6et  dewier;  titiat  In 
pxlnclple  th^e  Is  no  dlffwenoe  between  deep- 
ening it  one  Inch  and  a  hondred  tMt  There 
Lb,  however,  the  dlfTerence  between  that 
which  Is  material  and  that  whl6h  Is  Imma* 
terlaL  Suppose  plaintiff  had  acquired  by  pre* 
scrlptlon  a  private  way  for  a  few  rods  over 
his  nei^ibor'B  land;  that  at  the  time  he  first 
used  the  way  he  found  a  tree  growing  in  the 
middle  of  it,  and  instead  of  digging  It  up 
had  cat  it  down  so  low  that  his  wagtm  could 
pas  over  It,  and  had  so  used  tbe  wi^  for  five 
years.  Would  It  be  dalmed  ^t  he  might  not 
afterwards  dig  np  Qie  stamp?  or,  tf  be  did, 
tbat  his  ntigbbor  could  obtain  a  mandatory 
injunction  to  require  him  to  put  the  stump 
back  wbere  It  grew?  Nime  of  the  cases  dted 
by  appellant  sustain  his  contention.  They 
either  Involve  fhcts  oC  a  different  nature,  or 
are  based  upon  a  change  of  the  character  of 
the  easement,  a  material  inorease  ct  the 
burden  upon  tbe  swvlent  estate.  In  Allen 
V.  Water  C!o.,  02  Cal.  138,  28  Poc  215,  prtod- 
pally  relied  upon  by  appellant,  this  court  sus- 
tained the  light  of  the  platntlfl  to  an  Injuno- 
tlon  upon  the  ground  tbat  the  change  from 
tbe  open  dltiih  to  a  pipe  laid  imder  ground 
was  "a  change  In  the  character  of  the  ease- 
ment" In  this  cose  there  was  no  change  in 
tbe  character  <^  the  easement,  or  tbe  mode  of 
Its  use  or  enj^^ment,  nor  was  any  Injury  In- 
flicted npni  the  plaintiff.  The  work  done  the 
defendant  had  the  right  to  do,  and  the  In- 
junction was  property  denied. 

It  Is  fnrtha*  ocmtended  tiiat  the  finding  tbat 
the  ditch  was  not  widened  or  deepened  Is  In 
crafllet  wltb  admlsBlona  In  defendant's  an- 
swo*.  Tbe  complaint  disrged  a  material 
wldodng  and  deepening,  and  the  conteiitloa 


Is  that  this  anegation  la  not  denied,  and  Is 
therefore  admitted.  It  Is  conceded  that  tbe 
dmial  Is  not  In  good  fOrm,  and  It  U  stood 
alcme  would  be  buuffidoit  But  Hie  pleader* 
aftw  making  a  literal  denial  aa  to  the  width 
and  depth  alleged  in  ttke  conq;>lalnt,  added: 
'^ut,  on  the  contmty,  defendant  alleges  that 
said  ditidi  Is  no  wider,  nnr  is  It  any  deeper, 
through  the  said  Ihti^Im  of  plaintiff  than  it 
was  when  It  was  first  constructed."  This  al- 
legatlon  was  auffldent  to  put  In  Issue  the  eaid 
allegations  of  the  ctHuplalnt  Way  v.  Ogles- 
by,  45  CaL  666;  Go^ard  t.  Fulton,  21  Oal. 
430,  at  page  436;  Boblnson  t.  Merrill,  87 
OaL,  at  page  14»  26  Pao.  162.  It  may  be  said, 
generally,  that  any  aUegatlim  In  on  answer 
which.  If  found  to  be  tnie,  necessoiily  Aows 
that  the  allegation  of  tbA  com^alnt  as  to  the 
same  matter  is  imtme,  is  a  good  traverse,  and 
BOfflcleut  as  a  denial.  We  see  no  locooBlaten- 
cy  In  tbe  find  bigs.  The  InoonabiteDcy  <dalnied 
rests  upon  tbe  aaaertton  that  the  removal  (tf 
tbe  "humps"  was  a  "deweolng"  ot  the  dl^ 
—a  proposition  that  need  not  be  farther  dis- 
cuned.   The  judgment  should  be  afWrmed. 

We  cuMor:  XDMPLB,  G.;  BELOHEB,  a 

PER  OUBIAM.  Fw  the  reasons  given  In 
the  foregoing  (pinion  tbe  Judgment  appealed 
from  is  afflTmad. 

IM  Cal.  179 
OWEN  V.  MEADE.   {No.  18,258.) 
(Supreme  Court  of  California.   Sept  25,  1804.) 

ACTIOK    FOR  ATTORNBI'S  SeKTICRS  —  PLBAPI.*iO 

AND  Paoor— AssioxMENT  OP  CutH  —  Cohrbo- 

TlO!T  PeKDIKO  BuIT. 

1.  In  an  action  for  attorney's  servlceB,  iwoof 
that  tbe  attorney's  compessatioa  was  coutin- 
gent  on  the  result  of  liti^tion  does  not  sustain 
an  allegation  that  defendant  agreed  to  pay  a 
fixed  snm  for  sneh  services. 

2.  Wbere  the  complaint  atlkges  that  de* 
fendant  agreed  to  pay  a  fixed  sum  for  the  ser t- 
ices,  evidence  that  such  sum  was  a  reasonable 
fee  If  its  payment  waa  made  contingent  on  the 
result  of  the  litigation  Is  inadmia^ble. 

8.  Where  an  assignment  of  a  claim  failed  to 
nasie  the  assignee,  and.  on  the  trial  of  an  action 
thereon,  plaintiff  introduces  parol  evidence  that 
he  was  the  assignee,  and  tliat  his  name  was 
omitted  by  mistake,  and  offers  to  have  the  as* 
signment  corrected  by  tbe  assignor  by  inserting 
his  name,  the  court  should  permit  the  correc- 
tion. 

Department  2.  Appeal  from  superior 
court,  Fresno  county;  M.  K.  Harris,  Judge. 

Action  by  R.  T.  Owen  against  0.  J.  Meade 
for  attorney's  services.  Judgment  was  ren- 
dered for  plaintiff,  and  defendant  appeals. 
Reversed. 

Stanton  L.  OartCT,  tor  antrtlant  Jamea 
OallagbaF,  for  respondent 

DB  HAVEN,  J.  The  plaintiff  sues  as  th* 
assignee  of  one  Grady,  to  recover  the  sum 
of  9050,  balance  alleged  to  be  due  tor  pro- 
fes^hmal  servlcea  rradered  by  the  said  On> 
dy  in  tbe  prosecutI(m  of  a  certain  aetloa 
iKOU^t  by  the  def^dant  agalnsttbe  coontar 
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of  Tresno.  The  complaint,  wbtcli  Is  unTeii- 
fled,  alleges  that  the  defendant  expresaly 
agreed  to  pay  to  said  Grady  for  irach  serv- 
ices the  sum  ot  $1,000,  and  also  alleges  that 
the  services  so  rendered  by  Grady  were  rea- 
sonably worth  the  sum  ot  $1,000.  The  answer 
contains  a  general  dental,  and.  In  addition, 
sets  out  a  separate  defense,  la  which  it  la 
alleged  "that  the  only  services  rendered  by 
said  W.  D.  Grady  were  done  and  performed 
und«  and  npon  a  special  contract  and  agree- 
ment with  said  Grady  that  he  (said  Grady) 
would  do  and  perform  the  service  to  be  ren- 
dered and  performed  under  said  agroemont 
for  tiie  snm  of  $50,"  and  that  Grady  was 
paid  said  snm  before  the  alleged  assign- 
ment to  plaintiff.  The  action  was  tried  by 
a  Jury,  and  the  plaintiff  recovered  Judgment 
in  the  superior  court  for  the  full  amount  de- 
manded In  the  complaint;  and  from  this 
Judgment  and  order  denying  his  motion  for 
a  new  trial  the  defendant  appeals. 

1.  Grady,  the  assignor  of  plaintiff,  was  a 
witness  upon  the  trial,  and  testified,  in  sub- 
stance, that  he  acted  as  the  attorney  for  de- 
fendant in  the  action  of  Meade  v.  County  of 
Fresno,  under  an  agreement  by  which  he 
was  to  receive  for  such  services  what  is 
known  among  lawyers  as  a  "contingent  fee.*' 
In  the  action  referred  to,  there  was  Involved, 
among  other  matters,  a  question  as  to  the 
right  of  the  defendant  here  to  recover  in- 
terest, amounting  to  about  $1,800,  upon  bis 
original  demand  agaiuBt  Fresno  county,  and 
the  witness  Grady  stated  the  following  as 
the  contract  between  himself  and  defend- 
ant In  relation  to  the  compensation  he  was 
to  receive  as  attorney  for  the  latter  in  that 
action:  "I  says,  If  I  recover  this  Interest,  It 
will  more  than  pay  my  fee,  and  save  you 
that  much  money.  The  Interest  would  be 
about  $1,800.  I  will  charge  you  a  thousand 
dollars  out  <rf  that,  and,  if  I  don't  recover 
it,  I  shall  charge  you  ten  per  cent  of  what 
I  do  recover;  and.  If  I  recover  nothing,  I 
will  charge  yon  nothing."  And,  referring  to 
the  amount  of  Wxx  performed  by  him  in 
that  case,  the  witness  fnrth^  stated:  **I 
think  I  gave  it  more  attrition  considering 
that  my  fee  was  to  be  contingent,  a  good  one, 
and  depended  entirely  upon  what  I  recov- 
ered." The  defendant  moved  to  strike  out 
this  testimony  In  relation  to  the  contingent 
fee,  upon  the  ground  that  there  was  no  sudi 
issue  In  the  case,  the  complaint  alleging 
that  plaintiff's  assignor  was  to  receive  $1,000 
for  his  services,  without  any  reference  to  the 
result  of  the  action  in  which  they  were  ren- 
dered. The  motion  was  denied  by  the  court, 
and  the  court  also  Instructed  the  Jury  to  the 
effect  that  if  they  found  "that  It  was  agreed 
by  and  between  the  defendant  and  Grady 
that,  in  case  said  Grady  recovered  the  full 
amount  of  said  claim  [referring  to  the  cl^m 
of  defendant  against  Fresno  county],  with 
Interest  thereon,  then  the  defendant  would 
pay  htm  $1,000.  and  further  find  said  Grady 
ilA  in  every  req^  fnUUl  tbe  terv»  ot  the 


agreement  on  his  part,  and  did  iccorer,  axtd 
the  defendant  did  receive  the  fnll  amount 
of  said  claim,  with  Interest,  then  yon  must 
llttd  for  plaintiff  in  the  snm  <^  $960."  In 
refusing  defendant's  motion  to  strike  out  liie 
testimony  In  relation  to  the  contingent  fee, 
and  in  giving  the  instructi<m  Jnst  quoted, 
the  court  erred.  There  is  a  fatal  variance 
between  the  contract  testlfled  to  by  the  wit- 
ness Grady,  and  hypothetlcally  stated  to 
the  Jury  In  tin  charge  of  the  cotnt,  and  the 
contract  aUeged  In  the  complaint  The 
contract  alleged  is  that  of  an  unconditlMial 
promise  upon  the  part  of  defendant  to  pay- 
to  the  assignor  of  plaintiff  the  snm  of  $1,000 
for  his  services  as  an  attorney  in  tlie  proaecn- 
tton  of  the  acticm  refared  to  in  the  com* 
plaint;  while  the  evidence  which  the  court 
held  was  relevant  and  sufficient.  If  believed, 
to  warrant  the  Jury  in  finding  that  the  de* 
fondant  made  the  alleged  contract,  was  to 
the  effect  that  the  prMnlse  of  defendant  to 
pay  was  not  unconditional,  bat  contingent 
Xhore  Is  a  wide  and  essential  dlflerenoe  be- 
tween the  two  contracts,  and  proof  of  one 
will  not  support  a  finding  that  the  other  wsa 
made.  The  plaintlfTs  allegatlmi  of  an  abso- 
lute promise  was  not  sustained  by  proof  of 
the  contingent  promise,  and  evidence  In 
relation  to  such  oontingent  promise  was 
not  relevant  to  ttie  lasnes  made  by  the  plead- 
ings. Lower  T.  Winters,  7  Cow.  263.  In 
the  case  Just  cited.  It  was  said:  *mie  eoa- 
tract  proved  Is  also  erwentlally  different 
from  that  declared  oa.  The  dedaratioa 
states  the  promise  oo  the  part  of  the  de> 
fendant  to  have  been  abscrfnte  and  nncwdl- 
tlonal  The  promise  proved  was  to  give 
$100  for  the  imiHwements,  if  he  obtained 
a  contract  from  the  landlord.  If  he  tailed 
in  obtaining  a  contract,  he  was  not  bound 
by  his  prMnise  to  the  plaintiff.  That  was 
the  express  condltl(Hi  upon  which  It  was 
mad&  It  Is  tme,  the  plaintiff  proved  upon 
the  trial  that  the  defendant  had  obtained  a 
cmtract  from  Pierp4»t;  but  the  fact  of 
proTlng  It  shows  Its  materiality,  and  that  it 
ought  to  have  been  averred.  Tlie  plaintiff 
has  recovered  on  a  contract  entirely  different 
from  that  on  which  he  declared.  The  ob- 
Jectton  was  taken  below*  and  should  have 
been  sustained."  The  case  of  Lowo-  t.  Win- 
ters was  decided  und^-  the  common-law  wy^- 
tem  of  practice;  but  as  was  said  by  Rhoades, 
J.,  In  delivering  the  opinion  of  this  court  In 
Stout  V.  Coffin,  28  Cal.  66:  "The  role  that 
the  probata  must  c<ffre6pond  with  the  alle- 
gata Is  not  abrogated  by  the  practice  act 
•  •  •  The  consequences  of  a  variance  be- 
tween the  av^ments  in  a  pleading  and  the 
proof  are  the  same  under  our  system  of  prac- 
tice as  at  common  law,  except  that  they  may 
be  to  a  great  extent  obviated  by  amendments 
to  the  pleadings,  which  are  allowed  with 
great  liberality."  As  an  Instance  of  the 
strictness  with  which  the  rule  requiring  the 
proof  to  correspond  with  the  allegations  is 
wforced,  the  foUowlng  cases  may  be  died; 
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TomUnson  t.  Uonroe,  41  OU.  M;  JolmMni  t. 
Moss,  45  Cal.  615;  Clark  t.  Ijamrance  Oa, 
S6  ObL  16S;  Hondxftn  t.  Qoox,  61  Cal.  iSl, 

2.  The  court  also  erred  In  permlttliig  llie 
witness  T&cjf  to  give  evidence  In  relation  to 
the  reaaonablenees  of  the  contingent  fee  tes- 
tified to  1)7  the  witness  Grady.  Tbm  was 
no  Issue  In  the  case  as  to  the  reasonable- 
ness of  such  a  fee,  and  the  admission  of  tills 
erldenoe  was  dearly  prejudicial  to  the  de- 
fendant See,  upon  Ihla  point,  BUla  t.  Wood- 
hum,  SB  CsL  129, 26  Fac.  96& 

8.  The  written  astignment  of  the  dafan 
sued  on  omitted  to  name  the  plaintiff  as  the 
asrignee,  <x  to  name  any  assignee,  and  pa- 
rol evidence  was  admitted  showing  that  sttch 
wniaslon  was  unintentional,  and  that  Grady 
in  fftct  made  an  oral  agreement  assigning 
such  d^m  to  plaintiff,  and  that  the  writing 
prodnced  at  tiie  trial  was  Intended  to  effect 
such  assignment  This  evidence  was  ohject- 
ed  to  by  defendant  but  we  think,  was  prop- 
early  admitted;  and  when  the  plaintiff  offer- 
ed to  have  the  writing  amended  then  and 
there  by  his  assignor,  so  as  to  confwm  to  the 
Intention  of  the  parties  thereto.  If  the  court 
had  permitted  such  correction  It  Is  not  pa^ 
ceived  that  any  substantial  right  of  the  de- 
fendant would  have  been  thereby  affected. 

We  deem  It  unnecessary  to  pass  iQKm  the 
otbor  points  urged  by  appdlant  Judgment 
and  order  reversed. 

We  concur:  McFABLAND,  J.;  VtTZ&EH^ 
AI4P,  J. 

IM  Cal.  m 

YAN  LOO  V.  TAN  AKBN  et  sl.  (No.  18W.) 
(Supreme  Conrt  of  California.  Sqrt  29.  1894.) 
HoBTOAOBS—CosBTRncTiON— Right  to  Fobs- 

CLOSE. 

Defendants  execated  a  note  to  plalotfff, 
stipulating  that,  oa  def  &alt  In  interest,  compound 
interest  was  to  be  pori-ble,  and  executed  a  mort- 
gaee  to  secure  the  pay  ment  of  the  note  "at  ma- 
Tnrity,"  vlth  interest  according  to  the  terms  of 
the  note.  Bdd,  that  the  mort^gee,  for  default 
tn  the  Interest  eoald  not  fmedoae  b^ore  the 
maturity  of  the  note. 

In  bank.  Appeal  from  superior  court 
Fresno  county;  M.  K.  Harris,  Judge. 

Action  by  Kii^ey  Van  Loo  against  Louise 
Van  Aken  and  T.  Van  Aken  to  foreclose  a 
mortgage.  Judgment  for  defwdants,  and 
plaintiff  appeals.  Affirmed. 

Frank  H.  Short  for  appellant  8.  J.  BQnda, 
for  tespondents. 

BBATTT,  O.  J.  Action  to  foredose  a  mort- 
gage. A  general  demurrer  to  the  complaint 
for  want  of  facts  was  snstalned  by  the  ao- 
perior  court,  and,  plaintiff  being  unable  to 
amend,  judgment  was  entered  for  the  defend- 
ants, from  which  the  plaintiff  appeals.  The 
sole  question  to  be  determined  Is  whether  the 
complaint  states  a  cause  of  action.  It  Is  al- 
leged that  on  the  9th  of  December,  1890.  the 
defendants  executed  and  ddlvered  to  the 
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plalttUa  tiielr  prom&wory  note  In  the  follow- 
ing words  and  figures:  "|5,000.  Fresno,  CaL, 
December  9,  1890.  Ftre  years  after  date, 
without  grace,  for  value  received,  we  promise 
to  pKy  to  Klngsl^  Van  Ixki,  or  order,  In  the 
city  of  Fresno,  the  sum  of  five  thousand  dol- 
lars, with  Interest  thoroon  at  the  rate  of 
dight  per  cmt  per  annum  from  date  vntil 
paid.  Both  prindpal  and  Interest  payable 
In  gold  cotn  of  tiw  govermlnent  of  the  United 
States.  Baid  Interest  payable  annually,  and. 
If  mot  BO  paid,  the  Interest  to  draw  interest 
the  same  as  tiw  principal;  and,  If  this  note 
la  collected  salt  I  agree  and  promise  that 
the  court  having  Jnrisdietien  allow  a  rea- 
sonable attorney's  fee,  together  with  all  legal 
wqwnscs,  to  Da  made  part  of  tiw  judgment 
Louise  Van  Aken.  T.  Vaa  Aken."  I^at  at 
the  sanw  tfane  the  defsndaats  exeented  a 
mortgage  to  secure  tiw  payment  of  said  note 
according  toitstenns;  tiiat  on  March  81, 1888, 
tiie  date  of  the  commoioemeBt  of  the  actloD, 
no  part  of  the  principal  or  tnterest  of  the  note 
bad  been  paid;  tiiat  tiie  mortgaged  iwemlses 
cannot  be  sold  In  portions  without  injury; 
that  the  defendante  have  violated  their  cove- 
nant to  Insure,  and  are  Insolvent  ote.  It  is 
dalmed  by  appellant  that  m  this  state  4tf 
tacts,  the  sum  of  $800  being  past  due  for  in- 
terest be  had  a  right  to  commence  his  action 
to  foredose  before  the  maturity  oi  tiie  note, 
notwithstanding  the  absence  of  any  stipula- 
tion ta  the  note  or  mortgage  fl^ving  him  that 
right  The  dedsltm  of  this  court  In  Broad- 
rlbb  T.  Tlbbets,  08  OaL  6»  is  dlzectiy  oppowd 
to  this  proposition;  but  appdlant  contends 
that  the  decision  in  that  case  Is  not  law, 
and  that  it  has  been  ovetroled  In  the  later 
case  Of  Yoakam  v.  Whlta^  97  OaL  286^  82  Pac 
288.  It  can  scarcdy  be  said  that  the  latter 
case  overrules  the  former,  though  It  does  dis- 
approve it  In  Broadribb  v.  Tlbbete  it  was 
hdd  that  the  mortgagee  could  not  foredose 
for  biterest  In  arrears,  because  there  was  no 
express  agreement  that  he  might  do  so.  and 
certainly  that  decision  was  opposed  to  the 
current  of  authority  and  to  the  nasonable 
construction  of  onr  statute.  Code  Civ.  Proc. 
H  726-728.  But  In  this  case  there  la  some- 
thing more  than  the  mere  absence  of  an  ex- 
press agreement  that  the  mortgagee  may 
foreclose  upon  default  In  the  payment  of  In- 
terest Not  only  does  the  note  provide  for 
compounding  the  interest  If  not  paid  as  it 
falls  due,  which  by  ttsdf  is  not  a.  waiver 
of  the  right  to  enforce  payment  but  ttie  lan- 
guage of  the  mortgage  fairly  warranto  the 
eonduslon  tiiat  the  intention  of  the  parties 
was  that  it  should  not  be  foredosed  until 
the  prindpal  of  the  note  was  due.  It  is 
given  not  "to  secure  the  payment  of  the  note 
according  to  ito  terms,"  but  "as  security  for 
the  payment  to  the  satd  mortgagee  of  the 
sum  of  five  thousand  dollars  in  gdd  coin 
of  the  United  States  of  America,  on  tiie  ntoth 
day  of  December,  A.  D.  ISBSi,  with  Interest 
at  the  rate  of  eight  per  cent  per  annum,  ac- 
cording to  the  trams  and  cmiditlons~itf  a  cer-. 
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tain  promlaat^  note,"  etc.  To  nothing 
of  the  fact  that  this  contract  wae  entered  Into 
at  a  time  wtten  the  decision  of  Broadribb  t. 
Tibbets  declared  the  law  of  the  state,  and 
when,  presumably,  the  parties  loolced  to  that 
decision  for  a  construction  of  their  agree- 
ment. It  cannot  be  denied  that,  when  a  mortr 
gagee  Is  bargaining  for  the  right  to  sell  bis 
debtor's  land  to  satisfy  his  claim,  any  doubt 
that  fairly  arises  upon  the  terms  of  the  note 
and  mortgage  should  be  resolved  against  blm. 
Here  we  think,  that,  with  all  the  aid  that 
they  can  derive  from  the  statute,  the  note  and 
mortgage  leave  It.  at  least,  doubtful  If  it 
was  not  the  Intention  of  the  parties  that  a 
compounding  of  tbe  interest  should  be  the 
<Hily  conseQuence  of  default  In  its  payment, 
and  that  the  mortgage  should  not  be  fore- 
closed prior  to  the  9th  day  of  December, 
1895.  Therefore  we  bold  that  anch  was  their 
intention.  The  other  qnestiona  suggested  in 
^e  brief  of  counsel  for  appellant  have  not 
been  argued  <m  either  aide,  and  we  shall  not 
undertake  to  de^e  them.  JndgmeDt  af- 
firmed. 

We  concur:  DB  HAVEN,  J.;  HARRISON, 
J.;  riTZGEBALD,  J.;  llcFARLAND,  J. 


4  <M.  Unrep.  SSI 

HARPER  T.  ANDERSON  et  al.   (No.  18,282.) 

(Supreme  Court  of  California.   Sept.  29,  1894.) 

Partnership— Sc IT  for  Accocntiso — Partibs— 
EzoLDBiox  or  £viDBNCB— Pbebdhption  on  A1>- 

PBJJ» 

1.  Where,  in  aa  action  for  a  partnership 
ncconnting,  books  offered  in  evidence  were  oo- 
Jected  to  as  not  showng  the  tranBactitms  be- 
tween tiie  parties,  the  actioo  of  the  trial  cooit 
■iu  rejecting  the  boobs  will  not  be  disturbed  on 
appeal  unless  on  tbe  trial  the  party  offering  the 
books  pointed  out  wherein  they  were  relevant, 
and  tbe  record  shows  what  he  proposed  to  prove 
thereby. 

2.  One  who  buys  out  a  retiring  partner, 

and  forms  a  partnership  with  the  other  member 
of  the  firm,  is  not  a  proper  party  to  a  suit  by 
sach  member  against  the  retiring  partner  for  an 
Rccountiog,  the  complaint  alleging  merely  that 
be  has  funds  of  the  new  partnership  in  his 
hands,  which  were  collected  by  the  procurement 
of  the  retiring  partner. 

OommlBsionerB'  decision.  Department  2. 
Appeal  from  snperlor  court,  San  Joaqoln 
county;  Ansel  Smith,  Judge. 

Action  by  J.  H.  Harpa*  against  O.  H.  An- 
derson and  another  fbr  ft  partnership  ac- 
counting. Judgment  was  rendered  for  de- 
fendants,  and  plaintiff  appeals.  Afllrmcd. 

L.  W.  Elliott  and  A.  H.  Carpmter,  for  ap- 
pellant. NlcoU  &  Orr,  for  respondents. 

HAYNES,  G.  Plalutiff  and  defendant  An- 
derson were  copartners  In  the  nursery  busi- 
ness from  May,  1888,  to  May,  1889,  when  de- 
fendant And^iHin  sold  out  to  defendant 
Wheels.  The  complaint  charges  that  each 
of  the  defendants  has  collected  and  received 
moneys  belonging  to  the  Arm  of  Harper  A 
AndersoI^  oC  which  (me-haU  belwiCB  to  plain- 


tiff, and  iHrays  for  an  accounting.  Among 

other  allegations,  it  is  charged  that  defend- 
ant Wheeler  has  token  possession  of  the 
books,  and  for  that  reason  plaintiff  is  unable 
to  ascertain  the  amount  collected  or  the 
amount  due.  The  cause  was  tried  by  the 
coui't  without  a  jury.  At  the  close  of  plain- 
tiff's evidence  In  chief  a  nonsuit  was  granted 
OS  to  defendant  Wheeler,  and,  upon  the  ilnal 
submission  of  the  case,  findings  were  filed  In 
favor  of  defendant  Anderson,  upon  which 
judgment  was  entered.  Plaintiff  moved  for 
a  new  trial  on  a  statement,  and  now  appeals 
from  the  Judgmoit  and  an  order  denyins  * 
new  trial. 

The  appeal  from  the  judgment  cannot  be 
considered,  because  not  taken  In  time. 

The  answer  admitted  the  partnership  be- 
tween tbe  plaintiff  and  Anderson,  and  Its  dis- 
solution, but  denied  that  tbe  defendants  had 
the  bo(^s  of  tbe  firm,  or  that  any  collections 
had  been  made  of  moneys  belonging  to  the 
firm.  There  was  no  allegation  that  the  busi- 
ness of  the  firm  had  been  settled  or  adjusted, 
nor  that  there  were  no  outstanding  accounts 
at  tbe  time  of  the  dissolation.  The  court, 
however,  found  that  after  the  dissolution 
there  was  a  settlement,  and  that  Anderson 
paid  plaintiff  a  certain  sum  of  money,  but 
that  at  the  time  of  said  settlement  It  was 
agreed  that  any  sums  of  money  which  might 
thereafter  be  collected  should  belong  to  the 
plaintiff  and  Anderson,  one-half  to  each. 
The  evidence  amply  sustains  the  finding  of 
these  facts. 

Obtain  books  were  produced  upon  the  trial, 
but  by  whom  does  not  appear.  The  plaintiff, 
when  on  the  stand  as  a  witness  In  his  own 
behalf,  was  sbown  certain  books,  and  testi- 
fied as  follows:  "I  recognize  that  book  as 
my  own  book.  I  bought  and  paid  for  It  It 
was  stolen  out  of  my  house.  It  is  one  belong- 
ing to  Harper  &  Anderson,  not  Harper  & 
Wheeler.  This  one  we  had  at  the  nursery, 
and  tbe  other  was  down  at  Stockton.  We 
were  selling  here.  This  book  wlU  show  the 
amount  of  trees  sold  at  the  nursery.  Both  of 
these  wilt  show  tbe  number  shipped  down, 
and  this  book  will  show  the  number  sold 
here.  This,  the  number  actually  received. 
•  •  •  I  don't  know  how  many  trees  were 
sold  down  bere.  ThB  books  will  ataow." 
Plaintiff  therenpon  offered  the  books  In  evi- 
dence. The  defendants  objected  on  tbe 
ground  that  they  showed  the  business  be- 
tween Harper  and  Wheeler,  and  were  not  the 
books  referred  to  In  the  complaint.  The  ob- 
jection was  sustained,  and  plaintiff  excepted. 
After  additional  statemeuis  by  plaintiff  In  re- 
lation to  the  books,  to  the  effect  that  one 
shows  the  sales  at  Stockton,  and  anoLbv  the 
sales  at  Acampo,  they  were  again  offered  in 
evidence,  and  again  rejected;  the  last  ob- 
jection being  placed  upon  the  ground  that 
"they  show  on  their  face  tliat  they  do  not 
show  the  transactions  of  Harper  and  Ander- 
son." It  must  be  presumed  that  the  court 
made  such  inspection  of  the  books  as  to  satp 
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isfy  It  that  the  objection  that  they  showed 
upon  their  face  that  they  did  not  show  the 
transactions  of  Harper  and  Anderson  were 
true.  If,  notwithstauding  their  apparent  Ir- 
relevancy,  they  In  fact  contained  relevant 
and  mateilal  evidence  for  the  plaintiff,  it  was 
the  duty  of  counsel  to  point  It  out,  and  of- 
fer to  show  the  same  by  the  books,  and  to  in- 
sert In  the  record  the  ftict  so  offered  to  be 
proven. 

It  is  also  urged  that  the  court  erred  In 
granting  the  nonsuit  as  to  Wheeler;  that  If 
he  bought  out  Anderson  he  was  bound  to  ac- 
count to  Harper  for  one-half  of  the  collec- 
tions; and  that  he  testified  that  he  had  col- 
lected |2,200,  no  part  of  which  had  been  paid 
to  plaintiff.  Wheeler  testified  that  he  took  a 
bill  of  sale  from  Anderson,  and  we  Infer 
from  one  of  the  specifications  of  &roT  that  It 
was  put  In  evidence,  but  it  Is  not  set  ont  in 
the  record,  nor  its  snbstancc  stated,  nor  does 
it  appear  in  any  manner  that  he  bought  An- 
derson's Interest  in  the  accounts.  There  Is 
also  evidence  tending  to  show  that  Wheeler 
purchased  from  Anderson  at  plaintiff's  in- 
stance, and  became  plalntlflfs  partner  In  the 
bnslness,  and  that  the  money  so  received  was 
the  money  of  the  new  firm,  in  which  And^- 
Bon  had  no  interest,  and  for  which  he  was  not 
liable.  The  complaint  did  not  allege  any  in- 
debtedness from  Wheeler  on  account  of  the 
business  of  the  new  firm,  nor  even  allege  that 
he  was  In  any  way  connected  with  the  plain- 
tiff In  business;  and  the  only  liability  alleged 
against  him  was  for  money  belonging  to 
Harper  and  Anderson,  which  it  was  charged 
he  had  collected  by  the  procurement  of  An- 
derson. The  nonsuit  was  therefore  properly 
granted. 

It  is  also  urged  that  the  court  erred  in  ad- 
mitting in  evidence  the  bill  of  sale  from  An- 
derson to  Harper.  It  is  sufficient  to  say  that 
the  record  does  not  set  out  the  bill  of  sale, 
nor  show  that  it  was  offered  or  received  in 
evidence.  The  appeal  from  the  ]udgmwt 
should  be  dismissed,  and  the  order  denying  a 
new  trial  alBrmed. 

We  concur:  TBtSVUB,  O.;  BELGHfiOt,  CX 

PBR  GUKIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  appeal  from  the 
judgment  is  dismissed,  and  the  order  denying 
a  new  trial  Is  affirmed. 


104  Cal.  384 

LA  POINT  T.  BOULWARE.   (No.  18,279.) 

(Sapreme  Court  of  California.   Sept.  29,  1894.) 

IliBOi.VE:(cr  Pbocerdinqh  —  Timb  or  Comubncb- 
MxyT — Pbeferexces— Validitt. 

1.  TTnder  Insolvent  Act,  {  61,  providing 
that  "the  filing  of  the  petition  by  or  against  a 
debtor,  upon  which  an  order  of  adjudication  in 
insolvency  may  be  made,  shall  be  deemed  to 
be  the  commeacement  of  proceedings  in  insol- 
vency under  this  act,"  the  petition  must  be  saf- 
fident  in  law  to  supitort  an  adlndication,  in  ot^ 
der  that  a  transfer  made  witnin  SO  days  pre 
vioas  to  the  fiUog  thweof  shall  be  voul  nod» 
section  50. 


2.  The  sustaining  of  &  general  demurrer  to 
a  petition  In  insolrency  shows  that  the  petition 
was  not  such  that  its  filing  wonld  be  deemed 
the  commencement  of  proceedings  in  insol* 
vency  under  Insolvent  Act,  {  61. 

3.  A  transfer  made  by  a  debtor  within  30 
days  before  the  filing  of  an  insufficient  netition 
in  insolvency  is  not  made  void  by  the  nling  of 
a  sufficient  amended  petition  more  than  30 
days  after  the  transfer. 

Oommlssloners'  dedsion.  Departmrat  2. 
Appeal  tnm  siwalor  courts  Botte  county; 
John  O.  Gray,  Jndga 

Action  by  Moms  La  Ftdat,  as  aa^gnee  at 
T.  M.  Boulware,  insolvent,  against  O.  N. 
Boulware,  to  reoovar  personal  property  ah 
leged  to  have  been  transferred  to  defendant 
within  80  days  beCoro  tin  commencement  of 
insolvency  proceedings.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

Reardan  &  White,  t<xe  appelant  John 
Gall,  for  respondrat 

HAYNES,  C.  This  action  was  brought  by 
the  assignee  In  Insolvency  of  T.  M.  Boulware 
against  the  defendant,  C.  N.  Boulware,  to  re- 
cover eei-taln  personal  property  alleged  to 
have  been  transferred  to  the  defendant  by 
the  Insolvent  In  payment  of  a  debt  within  30 
days  before  the  commencement  of  Insolvency 
proceedings.  Tlie  sufficiency  of  the  complaint 
in  this  action  Is  assailed  by  appellant  The 
complaint  here,  however,  cannot  be  distin- 
guished from  the  complaint  in  La  Point  v. 
Blanchard  (No.  18,241,  filed  March  12,  1804) 
36  Pac.  98,  which  was  held  sufficient 

Appellant  also  contends  that  the  petition 
under  which  T.  M.  Boulware  was  adjudged 
an  Insolvent  was  not  filed  wlttiln  30  days 
after  the  sale  of  the  horses  and  wood  to  the 
defendant,  and  that  therefore  the  sale  In 
question  docs  not  come  within  the  statute. 
The  sale  was  made  on  or  abont  the  Ist  day 
of  September.  A  petition  was  filed  by  cred- 
itors on  the  10th.  On  September  27th  the 
court  entered  an  order  denying  the  petition. 
That  order,  we  think,  ended  that  petition. 
But  on  the  29th,  and  within  the  time  allowed 
by  the  court  therefor,  an  amended  petition 
was  filed.  The  so-called  "amended  petition" 
must  be  taken  to  be  a  new  petition.  The  al- 
leged Insolvent  appeared,  and  ffied  a  general 
demurrer  to  the  amended  petition,  and,  as 
that  petition  was  less  than  30  days  after  the 
transaction,  it  was  In  time.  But  that  de- 
murrer was  also  sustained,  and  leave  given 
to  amend,  and  the  amended  petition,  under 
which  T.  M.  Boulware  was  adjudged  an  In- 
solvent was  ffied  on  the  28th  of  November. 
The  findings  show  the  foregoing  facts.  Ap- 
pellant cites  section  61  of  the  Insolvent  act, 
which  reads  as  follows:  "The  filing  of  the 
petition  by  or  against  a  debtor  upon  which 
an  order  of  adjudication  In  Insolvency  may 
be  made  by  the  court  shall  be  deemed  to  be  the 
commencement  of  proceedings  in  Insolvency 
under  this  act"  It  is  contended  that,  if  a 
petition  is  ffied  which  is  insufficient  to  Justify 

an  order  adjudging  the  defendant  an.ins^. 

Digitized  ^VjUOVK 


928 


PACIFIC  EEPORTER,  Vol.  31. 


(CaL 


Ten^  a  new  or  ajnended  petition  wUch  1b 
mffldcDt  cannot  take  effect  by  relation  aa  of 
the  date  of  tbe  original  petition,  but  oalj 
from  the  date  of  the  filing  of  the  enfflcient 
one.  Section  405,  Code  Civ.  Proc..  provides: 
"Civil  actions  In  the  courts  of  thia  state  are 
commenced  by  filing  a  complaint"  The  dif- 
ference in  language  used  In  tiiese  two  sec- 
tions is  suggestive.  In  the  one  last  quoted,  "fil- 
ing a  complaint"  Is  the  commencement  of  the 
action.  If  section  61  of  the  Insoivent  act  were 
made  to  correspond  to  the  above  provision  of 
the  Code  of  Civil  Procedure,  it  would  read: 
"The  filing  of  a  petition  against  a  debtor  sbaa 
be  deemed  to  be  the  commencement  of  pro* 
ceedlDgs  in  Insolvency  under  this  act."  In 
this  section,  however,  we  have.  Instead  of  "a" 
petition,  "the"  petition  "upon  which  an  order 
of  adjudication  in  Insolvency  may  be  made 
by  tbe  court"  We  think  this  language  re- 
quires, as  the  commencement  of  Uie  proceed- 
ing, tbe  filing  of  a  sufilcient  petltlon,-H>ne 
upon  which  a  valid  adjudication  of  insolvency 
may  be  made.  This  would  seem  to  be  the 
natural  construction  and  the  plain  Import  of 
tbe  words.  But,  if  reasons  for  such  provision 
are  required,  they  are  at  hand.  Article  9, 
I  56,  of  this  act  imi)oseB  heavy  penalties  for 
a  large  number  of  acts  done  "after  the  com- 
mencement of  proceedings  In  insolTcncy," 
which  are  not  penal  if  done  before.  It  would 
seem  a  hard  couBtraction  that  the  filing  of  a 
petition  upon  whidi  no  adjudication  conld 
be  made  should  be  held  to  be  the  commence- 
ment of  proceedings,  and  so  subject  the  de- 
fendant to  peuaities,  though  no  facts  were 
alleged,  or  might  ever  be  alleged,  which 
would  sustain  an  adjudication  of  Insolvency. 
One  of  these  penal  offenseB  is  "payment," — 
an  act  whidi,  imder  other  circumstances.  It 
Is  his  duty  to  perform.  Nor  is  the  defendant 
in  such  proceedings  the  only  person  affected. 
Take  this  case.  The  defendant  in  tills  ac- 
tion (appellant  here)  Indorseil  a  note  for  tbe 
Insolvent,  and,  in  consideration  of  the  prop- 
erty  sought  to  be  recovered  In  this  suit,  as- 
sumed Its  payment  Under  section  31^,  Civ. 
Code,  the  transaction  Is  expressly  authorized. 
Ttiat  section  provides:  "A  debtor  may  pay 
one  creditor  in  imefercnco  to  another,  or  may 
give  one  creditor  secui'Ity  for  the  payment  of 
his  demand  in  preference  to  another."  And 
under  the  insolvent  act  such  transactions  are 
not  disturbed  tmlcss  they  occur  within  one 
month  before  proceedings  in  Insolvency  are 
commenced.  In  such  case  the  defendant 
here,  who  did  only  that  which  he  had  a  right 
to  do,  and  whose  act  cannot  be  assailed  un- 
less within  the  precise  time  limited  by  the 
Insolvency  act  should  not  be  affected  by  the 
filing  of  an  Insufficient  petition  against  tho 
party  with  whom  he  lawfully  dealt  If  the 
filing  of  a  petition  against  an  alleged  In- 
solvent upon  which  no  adjudication  of  in- 
solvency can  be  made,  can  have  tho  effect 
of  converting  a  lawful  act  Into  an  unlawful 
one,  and  tie  the  bands  of  a  business  man,  and 
prevent  him  from  dealing  with  hla  property 


or  paying  bis  debts.  It  would  open  a  wide 
door  for  persecution  and  the  gratification  of 
malice;  a  doOT  that  Is  effectually  closed  by 
the  requirement  that  only  the  filing  of  a  suf- 
ficient petition— one  which,  upon  tbe  facts 
alleged  therein  being  established  by  proof, 
wilt  sustain  an  order  adjudging  the  defend- 
ant an  Insolvent  debtor— shall  be  deemed  the 
commencement  of  proceedings  under  the  act 

Res[>ondent  calls  attention  to  section  8  of 
the  act  tuider  which  he  contends  the  peti- 
tioners can  amend  their  petition  by  leave  of 
the  court  The  language  of  the  section  In  that 
regard  la  as  follows:  "The  petitioners  may 
from  time  to  time  amend  and  correct  the 
petition,  so  that  the  same  shall  conform  to 
the  facts,  by  leave  of  the  court  before  which 
the  proceedings  arc  pending."  Respondent  al- 
so calls  attention  to  the  language  of  section 
55,  which,  so  far  aa  material.  Is  as  foUovs: 
"If  any  parson,  being  Insolvent  or  In  ccm- 
templatlon  of  Insolvency,  within  one  month 
before  the  filing  of  a  petition  by  or  against 
him,"  etc  Counsel  italicizes  the  words  "a 
petition."  The  remainder  of  the  section 
shows  that  an  adjudication  of  Insolvency  and 
the  appointment  of  an  assignee  are  required 
before  the  penally  can  be  visited  upon  the 
person  to  whom  the  property  is  transferred, 
and  tiierefore  contemplates  a  sufficient  peti- 
tion. But  this  section  should  be  so  construed 
as  to  harmonize  with  tbe  other  provisions  of 
the  act  Section  61  makes  the  filing  of  a  sof- 
fident  petition  the  commencraaent  of  the  pro- 
ceedings, and  scctiw  56  punishes  certain  acts 
done  "after  the  otHnmencement  of  proceed- 
ings Jn  Instdvency,"  while  the  conBtruction 
of  aecttou  55,  contended  tos,  would  make 
the  filing  of  any  petition,  though  It  should 
not  be  '*the  commencement  of  jvoceedings," 
to  be  an  act  wholly  changing  tbe  essential 
character  of  a  transaction  from  a  lawful  to 
an  unlawful  one. 

Uespondent  further  contends  tiiat  sustain- 
ing a  demurrer  does  not  necessarily  riiow 
that  an  adjudication  could  not  bare  been 
bad  mider  the  petition  demurred  to.  This 
would  be  80  If  the  record  here  were  sltent 
as  to  the  grounds  of  tite  demurrer.  But  In 
this  case  the  record  shows  that  the  demurrer 
was  a  general  one,  which  Implies  that  the 
petition  was  attacked  upon  tiie  ground  that 
It  failed  to  state  facts  which  wonld  snstahi 
an  adjudication  that  tiie  dcbttn*  was  an  in- 
solvent under  tbe  provisions  of  the  act 

We  therefore  conclude  that  the  proceed- 
ings were  not  commenced  within  one  montit 
after  the  sale  of  the  propwty  in  question  to 
appellant,  and  that  the  Judgment  and  wdcr 
appealed  from  should  be  reversed,  and  the 
court  below  dli-ected  to  dismiss  the  action 
at  the  cost  of  tbe  plaintiff. 

We  concur:  SEARLS,  C;  VANCIiIEP,  C 

PER  CURIAM.  For  the  reasons  givra  la 
the  foregoing  <q;>lnlon,  tike  io^gment  and  or* 
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der  appealed  from  an  rerersed,  and  the 
court  below  dlrectsd  to  dlamJaa  ttie  action  at 
the  cost  of  the  jtlalntut. 
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BENNBTT  et  al.  t.  MOBBIS  et  al.  (No.  18r 
323.) 

(Supreme  Court  of  California.  Sept  29,  18M.) 

DiYERsiox  OP  Water  —  Actios  betwehit  Minh 
Owners— Evidence— Examination  op  Wit>'eb§ 
— Abciird  or  Dkxo— Absbkce  op  Rtampb. 

1.  The  qneBtion  whether  a  pleading  Is  om- 
bvoous  and  Qncertaia  cannot  be  raised  hf  a 
general  demurrer. 

2.  The  fact  that  the  record  of  a  deed  exe- 
cnted  in  1872  does  not  ihow  that  any  United 
Statea  revenue  itampe  were  placed  thereon 
does  not  render  such  record  incompetent  evi* 
drace. 

8.  In  an  action  for  damage*  for  the  direr- 
•ion  of  water,  where  a  witness  haa  testified  only 
as  to  the  condition  of  ditches  and  flnmea,  and 
the  work  reQuired  to  dear  tliem,  and  not  aa  to 
the  amonnt  of  the  damage,  the  action  of  the 
trial  court  in  striking  out  an  answer  of  the 
witness,  "Yea,  sir,  I  nave,"  given  in  response 
to  a  question  by  defendanrs  counsel  as  to 
whether  the  witness  haa  stated  all  the  damages, 
is  within  its  discretion. 

4.  In  an  action  for  the  diversion  of  waier 
from  a  mine,  a  witnese  who  teetiSes  that  he 
knows  the  claims  and  ditches  involved;  that  he 
has  been  over  the  ditches  and  at  the  mines 
of  both  plaintiff  and  defendant;  that  he  has  re' 
sided  in  the  vicinity  12  or  13  years,  and  is  • 
miner  by  occupation,  having  been  engaged  most- 
ly In  hydraulic  mining,— Is  guolifled  to  give  his 
oplixion  as  to  whether  it  is  practicable  for  plain* 
ttCf  to  run  his  mine  if  defendajit  c«Brtii«iee  to 
run  his  in  the  same  way  aa  before. 

CommlsBloDers'  declslwi.  Departmeaiit  1. 
Appeal  from  superior  eoort,  SUkSyvo.  oountyt 
J.  S.  Beard,  Judge. 

Action  by  W.  P.  Bennett  and  others  against 
George  Alorrla  and  others  to  restrain  the  dl> 
version  of  water,  and  for  damages  caused  by 
such  dlrereion.  Judgment  was  rendered  tat 
plainttfts,,  and  defendants  appeal.  Affirmed. 

Jas.  F.  Farraber  and  B.  8.  Ti^lor,  for  ap- 
pellants. Glllls  ft  tVipBcott,  tor  respondents. 

BELOHER,  0.  Thia  Is  an  action  to  re- 
strain ttie  dlTersItm  of  water,  and  for  dam- 
ages. By  the  judgment  the  plaintiffs  were 
awarded  an  Injunction  and  damages  In  the 
sum  of  $290.  The  defendants  appeal  from 
the  judgment  and  an  order  denying  their  mo- 
tl(m  for  a  new  trial.  In  support  of  the  appeal 
It  is  claimed  that  several  errors  of  law  were 
committed  which  call  for  a  reversal.  Tbese 
Allied  enws  will  be  noticed  In  tiielr  order. 

1.  Tbe  demurrer  to  the  first  cause  of  action 
set  up  in  the  complaint  was  general,  and  it 
was  not  error  to  overrule  it'  The  words  ob- 
jected to,  as  showing  that  no  cause  of  action 
was  stated,  must  be  read  in  connection  with 
the  balance  of  the  count;  and,  when  so  read,- 
the  most  that  can  be  aald  is  that  they  make 
the  (heading  ambiguous  and  uncertain.  But 
tbat  Is  an  otijecUon  that  cannot  be  raised  by 
a  general  demurrer. 

2.  The  plaintiffs  olfered  and  were  permitted 
to  read  In  evidence  the  record  of  tbe  deed 
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from  nmotby  Haley  to  Andrew  Babr,  dated 

October  1^.1872,. and  qlao  tbe  ooar^tflian 
Indorsed  thereon  teom  Balir  to  George  Mo> 
Neal,  dated  February  14, 1873.  The  Haley 
deed  appears  to  har6  been  signed  by  the 
9nmtor*B  maric,  and  witnessed  as  required 
by  section  14  of  t3ie  Ctvll  Code,  and  It  was 
proved  that  diligent  search  bad  been  made  for 
tbe  original  papers,  and  that  tbey  could  not 
be  found;  that  tbe  copies  found  in  the  record 
were  substantlaDy  correct;  and  that  under  tbe 
said  deeds  the  grantee,  McNeal,  entered  hito 
possession  of  the  property,  and  held  such  pos- 
session until  he  transferred  It  to  other  par- 
ties In  June,  1878.  F<v  the  purposes  for 
which  the  plaintiffs  sought  to  use  these  deeds, 
It  was  therefore  immaterial  whether  tta^ 
were  properly  recorded  or  not  And  It  was 
also.lmmaterlal  that  It  did  notappear  thatany 
TTnlted  States  revenue  stamp  was  placed 
thereon.  Duf^  t.  l^bBon,  40  OaL  240; 
Tbomasaon  t.  Wood,  42  CaL  416. 

S.  The  pcrint  Is  made  In  Kffp^DanW  brief 
that  the  court  erred  In  adndtting  in  evidence 
the  de6d  from  Qeorge  McNeal  to  B.  L.  Bham- 
ymy  and  brother,  but  no  argument  Is  made 
in  siqiport  of  1h!s  poi^tlon.  The  point  Is  clear- 
ly untenable.  BftiNeal  testified  to  buying  the 
property  tnm  Bahr,  and  that  he  remained 
in  possesalon  of  it  and  used  the  ditch  ahd 
water  every  mining  season  up  to  1878,  wh&x 
he  deeded  the  property  to  the  Shumways; 
and  Bdwin  L.  Shumwtty  testtfled  that  he  and 
his  brother  got  the  property  from  ICcNeal, 
and  remained  In  poasesston  of  It  jointly  toe 
12  years,  when  th^  conveyed  It  to  the  ploln- 
tifFS.  The  deed  was  therefore  deuly  ad- 
misslble.  In  connection  with  the  otbee  proofs 
ottered,  to  show  that  the  plaintilb  and  their 
predecessors  In  hiterest  had  beoi  In  posses- 
sion of  the  property  In  question,  and  claimed 
to  own  It,  for  more  than  20  years  before  tiie 
action  Was  commenced. 

4.  The  plaintiffs*  witness  Knackstedt  watf 
asked  on  croes^xam  Inntion  by  counsel  for 
defendants  If  he  had  stated  all  the  dam- 
ages that  had  been  done  to  plaintiffs'  dalm, 
and  answered,  "T^es,  sir,  I  have."  The  an- 
swer was  stricken  out  on  motion,  and  In  this 
we  see  no  prejndldal  error.  The  witness  did 
not  attempt,  in  his  direct  or  cross  examina- 
tion, to  estimate  tiie  amount  of  damage  done. 
He  testified  as  to  the  cmdition  of  the  ditches 
and  fiumes  at  different  times,  and  the  work 
required  to  cleaA  them  out;  and,  aa  to  all 
tbe  facts  stated  by  him,  counsel  were  in  no 
way  restricted  in  their  cross-examination. 
The  court  evidently  considered  the  question 
and  answer  objected  to  as  Improper,  under 
the  circumstances,  and  Its  action  was  clearly 
witliln  the  limits  of  Its  discretion. 

.5.  During  tbe  direct  examination  of  ploln- 
tifTs'  witness  McLaughlin,  he  was  asked 
whether  it  was  practicable  for  the  plaintiffs 
to  run  their  mine  if  the  defendants  continued 
to  run  theirs  In  the  manner  they  hod  been 
numing  It  during  the  last  mining  season. 
The  question  was  objected  to  on  tbe  gronnd 

Digitized  by  Google 


980 


PAOIFIG  BBPOBTER,  ToL  37. 


(Cal. 


Hiat  fbe  ^tnesfl  had  not  shown  himself  com- 
petent or  qoallfied  to  answer  It  The  objec- 
tion was  properly  oTemiled.  The  witness 
had  testified  that  he  knew  the  parties  to  the 
action,  and  the  claims  and  ditches  Involved; 
that  be  was  over  the  ditches  in  1892,  and 
had  been  at  the  mines  of  both  plalntifiTs  and 
defendants;  that  he  had  resided  In  the  Tlcinlt; 
for  12  or  13  years,  and  was  a  miner  by  occu^ 
pation,  havlni;  been  engaged  mostly  In  hy- 
draulic mining.  This  was  a  sufficient  show- 
ing that  the  witness  was  qiualified  to  give  the 
Opinion  asked  for. 

6.  The  plaintiffs'  witness  Edward  L.  Shum- 
way  was  asked  on  his  direct  examination 
what  it  would  cost  to  clean  out  their  lower 
ditch;  that  is,  clean  out  the  d€brls  that  is 
there  now.  The  question  was  objected  to 
upon  the  ground  that  plaintiffs  had  not  shown 
that  this  debris  was  run  Into  the  ditch  by  any 
act  of  defendants,  or  that  they  were  responsi- 
ble therefor.  The  objection  was  overruled, 
and,  as  we  think,  properly.  It  was  clearly 
shown  that  the  d6brls  which  filled  up  the 
'lower  ditch"  came  down  from  defendants' 
mine,  and  there  was  no  pretense  that  It  came 
from  any  other  source. 

7.  The  only  other  questions  discussed  by 
counsel  relate  to  the  sufficiency  of  the  evi- 
dence to  Justify  the  findings,  and  the  form 
of  the  Judgment  It  would  subserve  no  use- 
ful purpose  to  state  the  evidence.  It  covers 
about  60  pages  of  the  tranacript,  and  is  in 
some  respects  c<»ifUctlng.  A  careful  reading 
of  it  however,  shows  that  it  Is  amply  suf- 
ficient to  Justify  each  of  the  findings  com- 
plained of. 

The  Judgment  does  not  require  any  modi- 
fication. It  properly  restrains  the  def^dants 
from  iising  any  of  the  waters  of  the  stream, 
except  at  such  times  and  in  such  manner 
as  they  can  do  so  without  materially  deteri- 
orating the  quality  of  the  water  for  mining 
purposes  on  plaintiffs*  claim,  or  diminishing 
the  quantity  of  water  flowing  Into  plaintiffs' 
ditches  to  less  than  1,000  Inches,  measured 
under  a  4-lnch  pressure;  and,  so  long  as  de- 
fendants comply  with  those  conditions,  plain- 
tiffs will  have  nothing  to  complain  of.  l^a 
Judgment  and  order  appealed  from  should  be 
sfflrmed. 

We  coocnr:  TEMPLE,  a;  SEABtfl,  a 

PER  CUHIAM.  For  the  reasons  given  in 
the  fwegoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  afflnned. 


104  Cal.  SM 

O'ROUBKE  T.  VENNEKOHL  et  aL  (No.  16r 
542.) 

(Supreme  Court  of  California.  8^  20,  1804.) 

InSTROCTIONS— CBEDIBn>ITT  or  WiTNBBS— NBW 

Tbiu— KawLT-OtsoovntsD  Evidbnci. 
1.  Where,  on  the  question  of  the  effect  of  a 

false  statement  by  a  witness,  the  coort  chargeb 
that  "a  witness  false  in  one  part  of  his  testi- 


mony Is  to  be  distrusted  in  others,**  a  Judg- 
ment will  not  be  reversed  because  of  a  r^hisal 
to  present  the  question  more  in  detafl.  though 
the  instruction  aaked  for  would,  if  givflii,  have 

l>een  propff. 

2.  In  an  action  tor  personal  injuries  the  re- 
fusal to  Krant  a  new  trial  because  of  newly- 
discovered  evidence  will  not  be  disturbed  on  ap- 
peal where  the  new  evidence  is  tliat  of  but  one 
witness,  who,  lilce  several  who  testified  at  the 
trial,  witnessed  the  accident 

Department  1.  Appeal  from  superior  court 
San  Frandsoo  county;  Charles  W.  Slaxdc, 

Judge. 

Action  by  Margaret  O'Bourke  against 
Bernard  Vennekohl  and  others  for  personal 
Injuries.  Judgment  was  rendered  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

T.  C.  Tan  Ne«,  for  appellantB.  StaJtord 

&  Stafford,  for  respondent 

VAN  FLEET,  J.  Action  for  damages  for 
personal  injuries.  Verdict  and  judgment 
were  for  plaintiff,  and  from  the  Judgment 
and  order  denying  a  motion  for  new  trial 
the  defendants  appeaL 

1.  The  court  refused  the  following  instruc- 
tion requested  by  defendants:  "If  you  shall 
find  that  the  plaintiff  has  willfully  mis- 
stated any  fact  concerning  which  she  has 
been  interrogated,  then  her  testimony  in 
other  respects  should  be  distrusted,  and  the 
jury  may  In  such  case  disregard  tlie  whole 
of  her  evidence.  So,  also.  If  you  shall  find 
that  any  witness  examined  upon  behalf  of 
the  plaintiff  has  willfully  misstated  any 
fact  concerning  which  he  has  been  interro- 
gated, then  the  testimony  of  such  witness 
In  other  respects  should  be  distrusted,  and 
the  Jury  may  In  such  case  disregard  the 
whole  of  the  evidence  of  such  witness. 
Where  a  witness  gives  willfully  false  testi- 
mony, the  Jury  should  treat  all  his  testimony 
with  distrust  and  tu^Icion,  and  reject  all. 
unless  convinced,  notwithstanding  the  base 
character  of  the  witness,  that  he  has  in 
other  particulars  sworn  to  the  truth,"— but 
Instead  charged  the  jury  on  this  point  tliat 
"a  witness  false  in  one  part  of  his  testi- 
mony is  to  be  distrusted  in  others."  While 
wu  think  the  Instruction  as  requested  was 
proper,  and  should  have  been  given,  never- 
theless we  are  imable  to  hold  that  there 
was  error  in  the  actitm  of  the  court  In  re- 
fusing the  Instruction  as  asked,  the  court 
charged  the  Jury  upon  the  point  In  the  lan- 
guage of  the  statute,  and  this,  It  has  been 
repeatedly  held,  was  sufficient  People  v. 
TreadweU,  69  CaL  226,  238^  10  Pac.  60%  and 
cases  there  cited. 

2.  AXtec  a  careful  examination  of  the 
record,  we  are  unable  to  say  that  the  court 
erred  in  denying  the  motion  for  a  new  trial. 
The  motion  was  based  upon  the  ground  of 
newly-discovered  evidence.  The  granting 
of  a  new  trial  upon  this  ground  Is  largely 
matter  of  discretion,  an  exercise  of  which 
wiU  not  be  disturbed  by  this  court  except 
in  case  of  abuse  clearly  disclosed  by  the 
record.   1^  ^onl^  not^b^^^,^^ 
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case  when  the  paitr  has  not  abown  dne 
cUUgence  In  dlacoreitaig  and  produdnc  the 
evideac^  nor  where  the  eridraiQe  Is  purely 
cumulatlTe,  nor  nnless  the  newly-discovered 
evidence  la  aach  as  to  rendw  a  different  re- 
sult npon  a  retrial  probable.  Teatbig  the 
showing  made  In  this  case  by  these  rnlcs, 
we  certainly  cannot  say  that  there  was  any 
abuse  of  discretion  In  denying  the  motion. 
The  new  evidence  was  largely,  If  not  en- 
tirely, cOmulaUve,  and  conceding  that  ap- 
pellants' view  of  the  law  be  correct,  that  a 
new  trial  should  not  be  refused  mer^  be- 
cause the  evidence  la  cumulative.  In  a  case 
where  the  cumulation  Is  sufficiently  strong 
to  render  s  dtffOrent  result  probable,  we 
cannot  say  that  tiie  record  presents  snch  a 
case.  The  new  evidence  Is  that  ot  bnt  one 
witness,  who,  lllce  several  who  testified  at 
the  trial,  witnessed  the  accident  What  the 
probable  result  of  his  evdeuce.  If  traduced 
beCrae  the  jury,  wonld  be,  when  viewed  In 
connection  with  aXl  the  other  evidence  In 
the  case,  was  a  questicni  which  the  lower 
ooart,  with  all  tiie  witnesses  and  facts  of 
the  case  before  Itt  was  much  more  comp^ 
tent  to  determine  tiian  this  court  con  possl- 
bly  b&  We  find  no  error  In  the  record,  and 
the  Judgment  and  order  denying  the  motion 
tax  a  new  trial  are  affirmed. 

We  cmicur:  HARBISON,  J.;  DE  HA- 
VEN. J. 

IH  Cal.  283 ;  4  Cal.  TTiirep.  SS8 
MERLET  et  al.  r.  BOULON  et  al.  (No.  15r 
630.) 

(Supreme  Court  of  California.  Sept  29.  1894^ 

KoTicR  or  Appsai* 
A  notice  of  appeal  stating  that  the  ap- 
peal is  from  an  "order"  denyine  a  motion  for 
s  new  trial,  and  from  an  "order'  denying  a  mo- 
tion to  Bet  aside  the  judgment,  a  description  of 
wliich  is  given,  and  "from  the  whole  thereof" 
is  insufficient  ai  to  notice  of  appeal  trma  the 
••judgment" 

Department  2.  Appeal  from  superior  conrt 
San  Francisco  comity;  J.  O.  Hebbard,  Judge. 

Action  by  one  Merley  and  others  against 
one  Bonlon  and  others.  There  was  a  Judg- 
ment for  defendants*  and  plaintiffs  appeal. 
Dismissed. 

Smith  &  Muraslqr,  tar  appellants.  Fllls- 
bnry,  Blandii^  ft  Hayne,  tor  respondents. 

DE  HAVEN,  J.  The  notice  of  appeal  here- 
in Is  addressed  to  the  attwn^  for  respond- 
ents, and  Is  In  the  following  words:  **Ton 
wIU  please  take  notice  that  the  plaintiff  sub- 
stituted In  the  above-oittUed  action  hereby 
appeals  to  the  supreme  court  of  the  state  of 
California  from  tiie  order  dei^ing  plaintiff's 
motion  tax  a  new  trial,  and  from  an  order 
of  said  court  denying  plalntilTs  motion  to 
set  aside  the  dedsfon  and  Jti^rment  in  the 
action,  which  said  Judgment  was  therein  en- 
tered in  the  said  superior  court  on  the  I6th 
day  of  December,  18801,  In  favor  of  the  de* 
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f  endanta  in  said  action  and  ag^nst  plaintiffs, 
and  from  the  whole  thereof."  The  aroeal 
from  the  <Hrden  named  in  this  notice  wiw' 
dismissed  by  this  court,  Felvuary  6,  1893; 
and  tlie  app^ant  now  c^lms  that  the  notice 
above  set  out  is  snflclent  as  a  notice  of 
appeal  from  the  Judgment  therein  desarlbed, 
and  he  insists  vpon  his  right  to  be  heard 
upon  snch  appeal,  nils  contention  cannot 
be  sustained.  The  notice  ot  appeal  Is  cer- 
tslnl^  very  awkwardly  constructed,  bnt  ia 
not  amblguons,  and  It  cannot  possIUy  be 
construed  as  an  appeal  flcom  the  Jndgmoit 
thoreln  mentioned.  It  says  nothing  about  an 
appeal  from  the  Judgment,  but  gives  notice 
only  that  the  plaintiff  "appeals  to  the  su- 
preme ooort  •  •  •  from  tiie  order  denying 
plaintiff's  motion  tor  a  new  trial,  and  from 
an  order  of  said  court  denying  plalnttfT'B  mo< 
tlon  to  set  aside  the  decision  and  Judgment 
in  the  action;'*  and  tiien  follows  a  descrlp* 
tion  of  tiie  Judgment  to  which  the  said  mo- 
tion of  xdidntiff  related;  and  the  notice  then 
oracludes  with  the  words  "and  from  the 
whole  thereof."  ^niese  lattw  words  refer  to 
the  cwders  ivevlously  mentioned,  and  indi- 
cate that  the  app^  is  fnmi  the  whole  and 
not  a  part  of  said  orders. 

While  notices  of  appeal  should  be  liberally 
constraed,  and  no  ajnieal  should  be  dismissed 
because  of  any  mlsdescriptiwi  of  the  Judg- 
ment or  ar6sx  ta  which  it  relates,  unless  tt 
appears  that  the  respondent  has  been  misled 
by  snch  misdescription,  still  this  rule  is  not 
liberal  oiough  to  Justi^  us  In  holding  that 
the  above  notice  of  appeal  Is  or  was  iatoBd- 
ed  aa  aa  appeal  from  a  Judgment  In  order 
to  constitnte  socb  a  notice,  the  paper  relied 
on  tar  that  purpose  should  at  least  state 
that  the  appeal  Is  taken  from  a  Jndgmrait; 
and  this,  cMisldering  the  tkct  that  it  is  not 
difficult  to  find  words  to  properly  exiffess 
such  an  Intention,  is  not  a  harsh  rule.  It 
follows  from  these  views  that  the  cause  is 
not  properly  on  our  calendar,  the  only  ap- 
peal la  the  case  having  already  been  dis- 
posed of;  and  for  this  reason  the  submission 
thweof  U  set  aside,  and  the  canse  atridcen 
from  the  calendar.   So  ordned. 

Wectmcur:  McFABLANI^  J.;  FITZOBB- 
ALD,  J. 

S  (M.  tTnrep.  T71 
FLECKBNSTEIN  v.  PLACER  COXTKTT. 
(No.  18,298.) 
(Supreme  Court  of  California.   Sept.  29,  1894.) 

Couimr  GoviauncKKT  Act — Fees  op  Consta- 
bles— COHSTITUTIOIIAIJTT  OP  PROVTSIOKS. 

1.  St  1893.  p.  452,  I  184,  snbd.  17.  which 
declares  that  suDdivision  14  of  the  act  (fixing 
li>e  fees  ot  constables)  sliaU  apply  to  present 
incumbents,  applies  to  a  constable  of  Placer 
couoty  holding  office  at  the  time  of  the  pas- 
sage of  the  act. 

2.  St.  1893,  p.  402,  %  184,  sabd.  14.  provid- 
ing that  the  fees  allowed  constables  for  service* 
in  criminal  actions  other  tiuin  felonies  sludl  not 
exceed  S75  for  any  one  quarter.  Is  not  in  con- 
ffict  witii  Const  art  11,  S  5>  which  makes  It  the 
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dat7  of  the  leg^atnre  to  regolate  the  fees  of  of- 
ficers in  proportion,  to  their  duties. 

8.  Nor  does  such  provision  conflict  with 
Const,  art  4,  {  1^,  prohibiting'  local  and  spe- 
dal  legislation  affecting  the,  fees  of  any  officer. 

Department  2.  Appeal  from  superior  court, 
Placer  county;  J.  E.  Prewett,  Judge. 

Action  by  one  Fledcenateln  against  the 
county  of  Plac»  to  recover  conjBtable's  fees. 
Ju(^ment  was  rendered  In  faTor  of  plaintltC 
for  leas  than  the  amoont  claimed  by  tainit  and 
he  appeals.  Affirmed. 

A.  K.  Boblnson  uid  F.  P.  Tntfle,  toF  ap- 
pellant  I&  If.  Chamberialn,  for  respondent 

DB  HAVBN,  J.  This  action  was  brought 
by  the  appellant,  a  constable  within  the 
coonly  of  Placer,  to  recorer  from,  that  county 
fees  for  serrlces  renda«d  by  him  as  consta< 
ble  in  criminal  cases  other  than  felonies.  The 
amount  demanded  la  the  complaint  is  the 
snm  of  f57S.10,  with  Interest  from  July  1, 
1893.  A  Judirment  was  rendered  in  the  supe- 
rior court  in  favor  of  plalntlfiC,  but  not  fOr 
tiie  full  amount  claimed.  The  plaintiff  ap- 
peals. It  is  conceded  by  sibilant  that  the 
Judgment  Is  In  accordance  with  subdivision 
14  of  section  184  of  the  county  goremment 
act  approved  March  24,  1803  (St  1893.  p. 
4JS2,),  and  that  the  Judgment  must  be  af- 
firmed if  that  provision  of  the  act  Is  consti- 
tutional, and  applies  to  constables  in  office 
in  the  county  ot  Placer  at  the  date  of  its 
passage. 

1.  Subdivision  17  of  section  184  of  the  set 
above  mentioned  declares  that  **tbe  provl- 
idons  of  subdivision  14  ot  this  section  shall 
^pply  to  present  incumbents."  This  lan- 
guage clearly  refras  to  those  holding  the 
ot&cB  of  ocmstable  In  that  county  at  the  dats- 
of  the  passage  of  the  act  It  can  mean 
nothing  less,  and  its  effecfc  is  not  destroyed 
by  the  fact  that  the  main  body  of  the  act  of 
which  section  184  Is  a  part  does  not,  except 
as  in  the  act  "otherwise  provided,"  take 
^ect  until  tlie  first  Monday  after  the  Ist 
day  in  January,  189S.  It  is  the  Intuition 
of  the  act  that  subdivision  14  vt  section  184 
should  take  ^ect  immediately  npon  Its  ap- 
proval. 

2.  Subdivision  14  of  said  section  184  Is 
not  unconstitutional.  It  provides  that  con- 
stables shall  hare  the  "fees  allowed  by  the 
general  fee  bill  of  1870.  provided  that  the 
amount  allowed  by  the  board  of  supervlBOrs 
for  Borvices  in  criminal  actions  and  proceed- 
ings other  than  felonies  shall  not  exceed 
seventy-five  dollars  for  any  one  quarter." 
This  provision  is  not  in  conflict  with  section 
6  of  article  11  of  the  constitution  of  this 
state,  which  makes  it  the  duty  of  the  legis* 
lattire,  among  other  things,  to  regulate  the 
fees  of  officers  "In  proportion  to  their  duties." 
Green  v.  County  of  Fresno,  06  CaL  329,  30 
Pac.  544.  Nor  is  the  law  under  considera- 
tion local  and  special,  and  for  that  reason 
forbidden  by  the  constitution.^   Longan  t. 

-  Const  art  4,  8  25. 


Coun^  of  Solano,  65  Cal.  122,  3  Pac.  463; 
Cody  V.  Murphey.  89  CaL  522,  26  Pac.  108L 

The  other  points  urged  by  counsel  as 
groTmds  for  a  reversal  of  the  Judgment  do 
not  require  special,  discussion.  Judgment  af- 


We  concur:  McFARLAND,  J.;  FITZOEB- 
ALD^J.  . 
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SCHAEPPBB  V.  HOFMANN.  {No.  15382.) 
(Supreme  Coort.  of  California.  Sept  29.  1891.) 

QOIBTINO  TiTLB — CONTBST  BKTWBBSt  VbSDOS  AXD 
VB.tDBB— fORM  Of  DBCBBB— CUSTS  OK  APPBAl. 

1.  In  an  action  to  quiet  title  to  lands,  whwe 
no  mortgage  lien  is  claimed,  and  where  the  an- 
swer pleads  possession  under  a  contract  of  sale, 
and  offers  payment  of  the  amount  doe.  a  Jud^ 
ment  declaring  the  amount  due  to  be  a  mort- 
gage on  the  land  will  be  reversed  as  not  war- 
ranted by  the  pleadings. 

2.  Plaintiff,  by  a  verbal  contract  with  de- 
fendant, agreed  to  convey  certain  lands  to  him 
within  five  years  on  the  payment  of  a  certain 
sum.  Defendant  went  mto  possession,  and 
made  improvements.  Held,  In  an  action  to  guiet 
title,  that  equity  would  require  plaintiff  to  con- 
vey on  payment  of  the  amount  due  within  a  spec- 
ified tiioe.  in  default  of  which  his-  title  would 
be  quieted. 

3.  Costs  on  tu>peal  from  two  improper  judg- 
ments which,  it  enforced,  would  have  cast 
heavy  expense  on  the  appellaa^  are  pn^eriy 
chargeable  to  respondent 

Commissioners'  decision.  Departmoit  1. 
Appeal  fropi  superior  court;  Napa  coanty;  K 
D.  Ham,  Judge. 

Action  by  Caspar  Schaefler  against  Gomnd 
Hofmann  to  quiet  tltie  to  land.  There  was  a 
personal  Judginent  for  platntUf  for  a  spedflc 
sum,  and  a  final  Judgmrait  making  such  sum 
a  mortgage  lien  on  the  land.  Said  Hofmann 
having  died.  Ida  Hofmann,  his  administra- 
trix, was  substltnted  as  defendant,  and  she 
appeals.  Beversed. 

F.  B.  Johnson,  for  appellant  EL  U.  Bar- 
stow,  for  respondent 

SBARIiS,  C.  This,  action  is  brought  to 
quiet  the  title  of  plaintiff,  and  to  procore  liim 
to  be  restored  to  possession  of  a  tract  of  land 
containing  about  10  acres,  situate  in  Pope 
valley,  county  of  Napa.  Defendant  answer- 
ed, denying  the  allegations  of  plaintiff  as  to 
his  right  to  possession  of  the  premises;  ad- 
mitted that  he  (the  said  defendant)  was  in 
possession;  and  by  way  of  cross  complaint 
set  out  that  on  the  5th  day  of  September. 
18S4,  plaintiff  and  defendant  entered  into  a 
verbal  agreement  by  which  plaintiff  agreed 
to  sell  to  him  the  land  upon  the  payment  by 
defendant  to  him  of  $150,  with  interest  at  8 
per  cent,  within  five  years,  to  convey  the 
some  to  defendant  etc.;  defendant  was  to 
take  possession  of  the  land  at  once,  and  re- 
tain the  same  until  payment  and  convcvance; 
that  defendant  entered  into  possession,  clear- 
ed the  land,  fenced  it,  erected  a  house  and 
planted  a  vineyard  and  ^^^^^^^^^^^^^J^tc.; 
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that  defendant  lifts  alwaTS  been  readr  and 
wUllng,  and  1h  now  anxiotis,  to  pay  the  pvr* 
chaae  money,  and  offers  to  pay  the  same  Into 
conrt,  and  asks  that  plaintiff  be  decreed  to 
execute  a  deed,  ete.  Plaintiff  answered  the 
croea  comi>lalnt,  dalmlni?.  In  substance,  that 
the  consideration  to  be  paid  by  the  def^dant 
for  the  land  was  96D0,  with  Interest,  flOO  of 
which  he  admitted  had  been  paid.  The  cause 
was  tried  by  the  oonrt,  and  written  findings 
walTed.  An  interiocntory  decree  was  en- 
tered, decreeing  the  defendant  to  be  entitled 
to  a  deed  <^  the  land  from  idalntlff  npon  pay- 
ment of  the  stnn  of  money  dne  as  purchase 
money  and  Interest,  and  referring  the  qnes- 
tlon  of  the  amoant  due  to  the  conrt  comml»> 
sloner  to  take  testimony  and  mport  The 
court  commissioner  reported  the  sam  of 
$50438  doe  plaintiff  from  defendant.  There- 
npon,  on  the  80th  day  of  January*  1893,  an 
ordlziary  common-law  judgment  was  entered 
In  favor  of  plaintiff,  and  against  defendant, 
for  said  sum  of  $59428.  Thereafter,  on  the 
13th  day  of  Febmary,  1803.  a  decree  was 
duly  filed,  but  which  decree  purports  to  hare 
been  signed  January  80,  1803.  By  tibls  de- 
cree, omitting  the  formal  parts,  it  was  de- 
creed that  the  sum  of  $004.26  due  plaintiff 
was  secured  by  a  Uen  upon  the  land,  and  con- 
stltnted  a  valid  mortgage  thereon,  and  which 
mortgage  was  ordered  foreclosed,  and  the 
iwoperty  sold,  etc,  as  In  ordinary  cases  of 
foreclosure  sale.  Defendant  departed  this 
life,  and  the  adminlstratrLz  of  bis  estate,  hav- 
ing been  substituted  as  a  party  deCandant, 
appeals  from  both  Judgments. 

The  cause  comes  up  on  the  Jud^ent  roQ. 
It  Is  conceded  by  both  parties  that  the  per- 
sonal Judgment  was  Improperly  entered,  and 
hence  should  be  reversed,  annulled,  and  set 
aside.  As  to  the  final  decree  the  position  of 
appenant  Is  (1)  that  the  first  Jndgment  was 
final,  and,  although  not  warranted  by  the 
pleaiUngs,  was  valid  upon  Its  face,  and  no 
other  or  further  judgment  could  be  entered 
while  It  remained  In  force;  (2)  that  the  final 
decree  eateied  February  13, 1609,  holding  the 
danana  «C  plal&ttff  to  be  a  valid  and  aabalst- 
iBf  mortgage*  aad  totedoelng  a»  aaine»  vaa 
not  wammted  by  the  pleadings. 

It  m^  be  remaiked  that  vdalntltt,  In  his 
OMBplalnt,  asked  that  bia  title  be  quieted. 
The  defendant  averred  a  contract  for  the 
purchase  ct  the  property  htm,  and  averred 
a  willlngnesB  to  pay.  Plaintiff  admitted  this, 
and  prmetteaUy  the  only  difference  between 
them  was  as  to  the  amount  due  as  purchase 
nioo^.  Undo-  these  drcumstances,  we 
agree  with  what  is  aald  by  app^ant  in  the 
opening  brief,  tIb.:  '^be  oonrt  aboald  have 
directed  the  reqkondoit  to  execute  the  nec- 
essary conv«vance  upon  recelvins  the  pur- 
chaae  moo^  within  a  Ibnltad  time,  and,  If 
a^tdlanf  B  Intestate  should  fall  to  make  pay- 
meat  within  that  time,  then  the  reqwndent's 
title  be  quieted,  and  we  have  possession. 
There  would  have  been  some  equity  In  this 
kind  of  a  Judgment**  We  may  add  that 
Csl.Rep.  35-37  P.— 64 


tiiere  would  have  been  complete  equity  In 
such  a  decree.  Oovnsel  for  rsspondmt  re- 
plies :  "I  agree  with  appellant  that  the  pr^er 
Judgment  to  have  been  ttitered  Is  one  direct- 
ing the  payment  by  the  appellant  within  a 
given  period,  say  thirty  days,  of  the  amount 
found  due  from  him,  and,  In  default  of  such 
payment,  that  respondent's  title  be  quieted." 

Counsel  for  respondent  elalhis  that  the 
Judgment  as  rwdered  was  more  favorable  to 
appeUaat  Oian  that  to  which  her  tntestato 
was  entitled,  and  hence  that  the  costs  of  the 
appeal  should  be  assessed  against  her.  There 
were  two  improper  Judgmente  rendered 
against  appellant's  Intestate.  Upon  the  first 
of  them  an  aecutlon  might  have  been  levied 
upon,  and  enforced  against,  the  property  of 
the  Judgment  debtor.  Upon  the  other,  the  ex- 
penses of  a  sale  would  have  been  cast  upon 
the  proi>erty  of  the  ratate  represented  by  the 
appenant;  or.  If  she  paid  the  demand,  she 
would  have  been  left  without  the  muniment 
of  title  to  which,  on  such  payment,  she  was 
entitled.  It  was  her  right  to  avoid  these  dis- 
advantages, and  it  could  only  be  done  by  an 
appeal,  the  costs  of  which  should  not  be 
vWted  upon  appellant  Appellant  In  her 
reply  brief  urges  that  a  new  trial  should  be 
granted  because  of  the  Improper  allowance 
of  some  item  of  Interest  It  cannot  be  said 
from  the  Judgment  roll  that  there  Is  any 
Just  ground  for  this  contention. 

The  peraonal  Judgment  of  January  30, 1803, 
appealed  from  should  be  reversed,  set  aside, 
and  annulled.  The  final  decree  of  fore- 
clqenie,  filed  February  IS,  1803,  appealed 
from,  should  be  reversed,  and  the  court  be- 
low directed  to  enter  a  decree  requiring  the 
respondent  to  execute  a  proper  deed  of  con- 
veyance to  appelant  aa  administratrix  of 
the  estate  of  Oonrad  Hol^nann,  deecaaed,  of 
the  property  In  dispute,  upon  the  payment  to 
him  by  appellant  of  the  sum  of  $694.28,  with 
Interest  thereon  from  July  29,  1881,  at  7  per 
cent  per  annum,  within  GO  d^s  from  the 
eatry  of  anch  deere^  and.  if  the  appellant 
shall  fall  for  60  days  to  make  such  payment 
that  HMD  and  in  that  event  the  UUe  of  le- 
qKmdent  to  aald  land  and  piemlaes  be  oulet* 
ed,  and  that  he  be  restored  to  the  possession 
thereof. 

We  concur:  TBUPLB,  0.;  BBLGHBB,  a 

PES  OURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  personal  Judgment 
of  January  80,  1883.  appealed  from.  Is  re- 
versed, eet  aside,  and  annulled.  The  final  de- 
cree of  foreclosure  filed  Fetnruaiy  18, 1883,  ap- 
plied from.  Is  reversed,  and  the  court  be- 
low directed  to  enter  a  decree  requiring  the 
reqwndent  to  execute  a  im^er  deed  of  con- 
veyance to  appellflnt  as  administratrix  oi 
the  estete  of  Omrad  liofmann.  dtH:i>::s;'.:, 
of  the  property  in  dispute,  upuu  the  ihty- 
ment  to  him  by  appellant  of  the  mm  of 
$&04.28,  with  interest  thereon  fnnn  .lulv 
20,  1881,  at  7  per  cent  per  auutnu.  ''\^th^ 
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In  60  days  from  the  entry  of  rach  decree,  and. 
If  the  appellant  sball  fall  for  60  days  to  make 
sncb  payment,  that  then  and  In  that  event 
tbe  title  of  respondent  to  said  land  and  prem- 
lees  be  qoteted,  and  tliat  he  be  restored  to  the 
poweiirtoii  tberoof* 


<4  CaL  Uanp.  84S> 

MALVILLB  V.  EAPPSLER.  (No.  1S,670.) 
(Supreme  Court  of  Gallfonila.  OcL  2*  1894.) 
BiBTion  or  Ammnr— EMKLOTmin  by  Sxbc^ 

VTOB— iHOITIDDAIt  LUBIUTT— ET0>iroa. 

1.  In  an  action  to  recover  attoroer's  fees  for 
services  rendered  in  an  action  in  which  defendant 
was  namedas  defendant  both  individually  and  as 
execDtrix,  though  not  a  necessary  party  thereto, 
It  appeared  that  she  mode  no  claim  in  such  prior 
action  in  her  individual  capacity,  and  she  tes- 
tified that  she  employed  plaintiff  merely  as  at- 
torney for  the  estate,  but  this  jdaintiff  denied. 
The  property  received  by  defendant  in  settle- 
ment of  the  prior  action  was  applied  to  the 
benefit  of  the  estate  of  whldi  she  was  ezeca- 
triz,  and  plaintiff  received  an  allowance  from 
the  estate  for  his  services,  under  order  of  court 
Hdd,  that  a  finding  tliat  plaintiff  was  not  em- 
ployed by  defendant  In  her  iadividnal  caiMudty 
was  proper. 

2.  In  snch  an  action  tiie  inventory  filed  by 
tb»  ezeentrlz,  who  was  the  wife  of  tbe  testa- 
tor, would  not  determine  whether  certain  prem- 
ises were  separate  or  community  property,  and 
was  therefore  inadmissible  for  that  purpose. 

Department  1.  Appeal  from  superior  comi:, 
city  and  county  of  San  Francisco;  Charles 
W.  Slack,  Judge. 

Action  by  one  Malrllle  against  one  Kap- 
peler.  There  was  a  judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

N.  B.  MalTlUe,  for  appellant  L.  J.  Hardy, 
Jr.,  for  respondent 

HARRISON,  J.  The  BppeDant  Is  not  en- 
titled to  TecoTor  from  the  re^ndent  for  his 
services,  unless  they  were  rendered  at  her 
request  This  Issue  Is  directly  presented  by 
the  pleadings,  and  the  testimony  thereon 
was  cotttradictfHT;  tbe  plaintiff  testi^ing 
that  be  was  retained  by  her  as  her  attorney 
In  the  action  In  which  tbe  services  were  ren- 
dered, and  the  defendant  testifying  that  sb« 
never  employed  him,  except  as  the  attorney 
ftff  tbe  estate  <tf  ho-  husband,  aC  which  she 
was  executrix,  and  that  tor  these  sorlces 
he  bad  beoi  Ailly  paid.  Ibe  finding  <a  the 
cmurt  is  In  accordance  with  the  testimony  of 
the  defendant,  and  upon  this  appeal  mnst  be 
accepted  as  concdnslve.  It  may  be  added 
that  the  testimony  of  the  defendant  Is  cor- 
roborated by  the  drcnmstances  and«  which 
the  services  were  rendered.  The  suit  was 
to  foreclose  a  mortgage  upon  property  be- 
longing to  the  estate  of  the  deceased  husband 
of  the  defendant,  made  by  him  In  his  Ufa* 
time,  and  the  on^  Interest  of  the  defendant 
In  the  iHX>perty  was  siu:h  as  sbe  had  undor 
the  will.  Although  she  was  named  as  a  de- 
fendant individually,  as  well  as  In  her  repre- 
sentative capacity,  she  was  not  a  necessary 
party  defendant  In  the  foreclosure  suit;  and 
in  the  answer  which  was  prenared  by  tbe 


plalntifT  no  claim  was  made  on  her  bdialf; 
except  as  the  executrix  of  the  wllL  All  the 
property  that  was  received  in  the  settlement 
of  tbe  suit  was  received  for  and  applied  to 
the  benefit  of  the  estate  of  which  the  de- 
fendant was  executrix.  For  the  serrices 
thus  rendered  by  the  plaintiff  he  was  al- 
lowed by  the  probate  court  tiie  sum  of  $1,500, 
and  tbe  court  below  finds  that  this  was  for 
all  the  serrlces  rendwed  by  bim  in  tlie  ac- 

ti«L 

The  Inv^tMy  in  the  eatats  would  not 
for  the  purposes  of  this  actkm,  determine 
whether  the  mortgaged  premises  were  sepa- 
rate or  community  property,  and,  when  of- 
fered for  that  purpose,  was  prt^wly  refused 
by  the  court  The  Judgment  and  wder  ar» 
affirmed. 

We  concur;  TAN  FLBBT,  1.;  OAIfc- 
ODTTB,  J. 

(iM  cai.  saey 

SANTA  GRUZ  ROOK  PATBHBNT  CO.  v. 
BOWIB  et  at  (Nok  15.S16.) 

(Siq^reme  Court  of  Galifmnia.  Oct  2,  18M.) 
Naw  Tftuif-StnmuBs— FbaacLosmts  aw  Aasass 

MMH*  LlSir— RiSHT  TO  JUBT. 

1.  The  fact  that  a  par^  is  misled  by  et- 
roneoas  advice  of  his  counsel  as  to  the  admis 
sibility  of  evidence  is  not  "surprise"  for  which 
a  new  trial  will  be  granted. 

2.  In  an  action  in  equity  to  foredoae  tiw 
lien  of  an  assessment  for  street  improvements, 
defendant  is  not  entitled  to  a  joiy  trial,  as  the 
action  is  not  on  a  contract  made  bv  him,  or 
which  imposes  a  iwrsonal  liability  on  him. 

Department  1.  Appeal  from  superior  court 
dty  and  county  of  San  Francisco;  3X  J. 
Murphy,  Judge. 

Action  by  the  Santa  Cruz  Rock  Pavement 
Company  against  one  Bowie  and  others. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants appeoL  Affirmed. 

J.  T.  Rogers,  for  appdlanbk  Paifesr  ft 
Bella,  for  respondent 

HARRISON,  J.  Aswiwitng  that  In  an  ac- 
tion to  ftirealose  tbe  lien  of  a  street  assess- 
ment It  Is  competent  for  the  defendant  to 
show  that  the  work  contracted  for  baa  not 
been  done,  or  that  the  spedflcations  for  tbe 
work  have  been  manifestly  disrQKsrded  Of c- 
Verry  Kidwell,  68  OaL  2M),  such  a  defense 
must  not  only  be  alleged  in  the  answw,  but 
must  also  be  supported  by  evidence  at  the 
trlaL  If  the  court  refuses  to  hear  any  evi- 
dence in  support  thereat;  or  disregards  It  In 
its  decision,  exception  should  be  taken  to  Its 
rulings.  In  order  to  have  the  same  considered 
upon  a  motion  for  a  new  trlaL  Upon  tiie 
bearing  of  snch  motiim,  any  «mirs  In  law 
occurring  at  the  trial  must  be  presented  In  a 
blU  of  exceptions  or  statement  of  tha  case 
(Code  dr.  Froc.  |  65^,  and  cannot  be  cou- 
iddoed  U  presented  merdy  in  ex  parte  afll- 
davlta  containing  the  evldaice  which  wu 
presented  at  tbe  trial,  and  the  ruUngs  thstemx. 
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After  tke  trial  In  the  ppcwnt  action,  tin  de- 
foidants  gave  notice  jtf  tlietr  Intuition  to 
move  tor  a  new  trial  npoa  tlie  grounds  of 
eoriK^  and  errom  In  law  occurring  at  the 
trial,  stating  that  tbe  motkm  as  to  the  sor- 
prlse  would  be  made  upon  affidavits.  In 
their  notice  of  intention  they  also  specified 
certain  particolars  In  which  th^  <daimed 
ttiat  the  court  erred  at  the  trial.  Subsequent- 
ly, affidavits  were  filed  on  their  behalf,  set- 
ting forth  matters  which  would  have  consti- 
tuted evidence  in  support  of  th^  def^ise  of 
nonperfwmance  of  the  contract  according  to 
Its  terms,  but  whldi.  If  admissible  at  all, 
■honld  have  been  offered  at  the  trial.  There 
to  no  statemeat  or  bin  of  exceptions  in  the 
record,  and  it  does  not  appear  wbeth^  this 
ertdeuce  was  offered  at  the  trial,  unless  it  is 
to  be  Inferred  from  a  statement  in  the  affl* 
davit  of  the  defendant  Bowie  that  he  was  not 
pr^ared,  at  the  trial,  to  present  the  matters 
embodied  In  his  affidavit;  for  the  reason  that 
be  was  snrprised  at  a  ruling  of  the  coort  con- 
trary to  what  his  attorneys  bad  previously 
advised  him.  Brroneons  views  of  the  law, 
or  advice  of  an  attorn^  contrary  to  the  rul- 
ingofthe  court,  is  not,  however,  the  "surprise" 
for  which  a  new  trial  win  be  granted. 
Klockenbanm  v.  Pierson,  22  CaL  160. 

The  court  did  not  err  In  refusing  the  de- 
mand for  a  jury  trial.  The  action  is  In  equity 
for  the  foreclosure  of  the  lien  of  an  aasess- 
ment,  and  is  not  upon  any  contract  made  by 
the  defendant  (Bmery  v.  Bradford,  29  CaL 
76),  or  ni>on  which  there  is  any  personal  Ua- 
l^nity  against  the  defendant  (Taylor  v.  Palm- 
er, 81  Gal.  241).  In  such  an  action,  neither 
the  oonsUtntlon  nor  the  statute  requires  the 
sabmlssion  of  the  Issues  to  a  Jury.  Oode  Oiv. 
Proc.  I  692;  Cassldy  r.  SuHlvan,  64  CaL  268, 
2&Fac.  234. 

The  Judgment  and  order  are  affirmed. 


We  amcnr: 
OUTTB,  J. 


VAN    FLEET,    J.;  GAB- 


IM  Cal.  an 

WAGNER  V.  WAGNER.  (No.  18.179.) 
(Stvreme  Conn  of  California.  Oct.  2,  1894.) 

DivoBOB— Willful  Neolbct— Res  Judioati. 
A  Judgment  In  favor  of  the  husband  in 
an  action  by  the  wife  for  a  divorce,  under  Glv. 
Code,  i  105,  making  willful  neglect  of  the  hus- 
band to  provide  bis  wife  with  common  necesaa- 
vies  a  ground  for  divorce  if  inch  nei^ect  con- 
tinues  for  one  year,  Is  not  a  bar  to  a  snlne- 
Qnent  action,  based  on  bis  continued  neglect 
to  support  her  for  a  year,  occurring  after  the 
entry  of  such  Judgment. 

In  bank.  Appeal  from  snperior  court,  Sac- 
ramento comity;  A  P.  GafUn,  Judge. 

Action  for  a  divorce  by  Helena  Wagner 
agidnst  John  Wagn«,  upon  grounds  of  de- 
aertloB,  nested;  and  cmeltjr.  Plaintiff  pre- 
vailed In  the  court  bdow,  and  defendant 
wnpeala.  Affirmed. 

Johnson,  Johnson  ft  Johnson,  for  appeDant 
J.  H.  McKuu^  for  respondent 


HARRISON.  J.  The  plalntUT.  by  this  ac- 
tion, seeks  a  divorce  from  her  husband,  upon 
the  grounds  of  desertion,  neglect,  and  cruelty. 
Each  of  these  grounds  is  alleged  In  the  com- 
plaint as  a  separate  count  or  cause  of  action. 
In  the  first  count  plaintiff  allege  that  the 
defendant  deserted  her  Jnne  8. 1881,  and  has 
without  cause  and  against  her  will  continued 
his  desertion  since  that  date.  In  the  second 
count  she  alleges  that  since  the  Sth  day  of 
June,  1881,  the  defendant  has  willfully  neg- 
lected to  provide  for  her  the  common  nec- 
essaries of  life,  although  he  has  had  the 
ability  so  to  do.  Upon  the  all^atlons  of 
cruidty  the  court  found  In  favor  of  the  de- 
fendant, and  this  flndliv  Is  not  challenged 
by  elthw  party.  The  complaint  Is  unvoi- 
fled,  and  the  defendant  pleaded  a  general 
denial;  and.  as  affirmative  defenses,  that,  at 
the  commencement  of  the  action,  there  was 
another  suit  pending  between  the  parties 
upon  the  same  cause  of  action;  and,  also 
that  in  another  action  between  them,  for  the 
same  cause  of  action,  a  Judgment  had  been 
rendo^  In  faw  of  the  defendant  priw  to 
the  commencement  of  the  present  action. 
The  court  found  that  the  defendant  deserted 
and  abandoned  tiie  plaintiff  on  the  Ist  day 
of  Jtme.  1889;  and  that  since  that  date  he 
had  cootlnned  his  desertion  and  abandon- 
ment; and  also  that  since  said  date  the  de- 
fendant had  willfully  neglected  to  provide 
for  the  plaintiff  the  common  necessaries  of 
life,  although  he  had  had  the  ability  so  to 
do.  These  findings  are  amply  sostalned  by 
the  evidence.  Upon  the  issue  of  neglect  the 
plaintiff  testified  as  follows:  "Defendant 
has  done  nothing  towards  my  support  In  the 
last  two  years.  I  have  not  seen  him  except 
h^«  In  court,  at  the  trial  of  the  last  case. 
Defendant,  since  June  8,  1881,  has  not  con- 
tributed to  my  support  anything.  When 
my  child  was  bom.  in  December,  1881,  he 
came  out  to  see  me;  and  I  asked  him  to  give 
me  fifty  cents  to  buy  some  medicine  with, 
and  he  refused.  He  has  never  had  a  home 
since  for  me  to  go  to.  As  he  went  away 
when  my  child  was  born,  he  asked  me  when 
I  was  coming  back  to  live  with  him.  I  told 
him  I  would  go  when  he  had  a  home  for  me. 
He  said  that  had  nothing  to  do  with  it,  and 
he  has  never  advised  me  he  had  a  home  for 
me.  *  •  •  At  a  former  trial  defendant  did, 
while  on  the  stand,  say.  in  answer  to  bis 
attorney,  that  he  wanted  me  to  come  back 
to  him.  but  be  did  not  say  he  bad  any  pla(» 
for  me.  He  never  had  any  place  for  me. 
and  never  offered  to  provide  a  home  for  me." 
It  is  true  that  the  defendant  testified  at  the 
present  trial:  "I  offer  now  In  good  faith  to 
take  her  back,  and  provide  for  her."  But 
the  court  was  at  liberty  to  determine  whether 
such  statement  was  In  reality  made  In  good 
faith,  and  was  not  boimd  to  accept  hts  state- 
ment as  conclusive. 

Upon  the  special  defenses  set  np  In  the 
answer,  the  court  found  that  there  was  no 
action  pending  between  the 
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commencement  fit  the  jyresent  action;  that  : 
the  Judgment  relied  upon  by  the  defendant 
as  a  bar  was  rendered  In  an  action  com* 
menced  on  the  let  day  of  Jane,  18S8,  for 
caoses  of  action  exlatlng  at  that  time;  and 
that  said  Judgment  was  a  bar  to  all  of  the 
acts  mentioned  In  the  complaint  herein  oc- 
curring before  the  commencement  of  that 
action,  but  was  not  a  bar  aa  against  any  8ub> 
sequent  desertion  and  neglect  The  facts  con- 
«titutlng  these  q)eclal  defenses  are  the  fol- 
lowing: In  1887  the  plaintiff  commenced  an 
action  for  divorce  against  the  defendant,  in 
the  county  of  Yolo,  upon  the  grounds  of 
desertion  and  neglect,  In  which  she  alleged 
that,  during  all  the  time  since  their  marriage, 
he  had  willfully  neglected  and  refused  to 
provide  her  with  the  common  necessariee  of 
llfe»  although  he  had  the  ability  so  to  do;  and 
that  on  the  8th  day  of  June,  18S1,  he  deserted 
her,  and  had  ever  since  lived  aeEwrate  and 
apurt  from  her.  Issues  were  Joined  upon 
these  aTcaments,  and  on  May  13, 1889^  Judg- 
ment was  entered  in  his  favor.  June  1, 1880, 
the  idalntlfl  commenced  another  action  for 
divorce  against  the  defendant  in  the  county 
of  Sacramento,  upon  the  same  grounds,  al- 
leging In  her  complaint  that  the  defendant 
willfully  deserted  her  more  than  two  years 
before  the  com mencem ent  of  that  action; 
and  that,  for  more  than  five  years  prior  to 
the  commencement  the  action,  be  had 
neglected  to  provide  tat  her  the  common  neo* 
essarles  of  life,  although  he  was  abundantly 
able  to  do  BO.  Upon  Issura  Joined  on  these 
averments,  the  superior  court  of  Sacramento 
county  rendered  a  Judgment  In  favor  of  the 
defendant  which  was  entered  October  2A, 
1889.  The  present  action  was  commenced 
January  21,  1891. 

Oiv.  code,  {  105,  makes  the  wlllfnl  aectfect 
of  the  bnstnnd  to  provide  tw  his  wife  the 
common  necessaries  of  Ilfe^  when  he  has  the 
ability  so  to  do.  a  ground  for  divorce.  If 
such  neglect  (Kmtlnnes  tor  one  year.  A  Jndg* 
ment  in  favor  of  the  husband.  In  an  action 
by  the  wife  for  a  divorce  upon  this  ground, 
could  not  In  the  natare  of  things  be  a  bar 
to  her  ri^t  to  assert  as  a  ground  of  dlv(»ce 
his  continued  neglect  to  support  hw  tor  a 
year,  occurring  after  the  entry  of  audi  Jud^ 
ment  The  suj^ort  of  his  wife  la  a  contin- 
uing obligation  on  the  part  of  the  husband, 
and  his  failure  to  meet  this  obligation  is  a 
continuing  cause  for  a  divorce,  unless  it  ap- 
pesrs  to  the  court  that  thwe  has  been  an 
unreasonable  lapse  of  tlnra  before  the  action 
Is  commenced  (Civ.  Code^  I  124);  and  the 
husband  Is  not  rdeased  from  this  obligation 
1^  a  Judgment  In  his  favor  In  an  action  for 
a  div(»ce  upon  this  ground.  If,  after  such 
Judgment,  he  continues  to  disegard  this  ob- 
ligation for  the  period  required  by  the  stat> 
ute  as  a  ground  tot  a  divorce^  tiie  fwrnar 
Judgment  cannot  avail  him  as  a  defense. 
The  law  does  not  fix  the  amount  of  Income 
whldk  the  husband  must  receive  in  wder  to 
impose  vsfou  him  tbe  obligation  ot  suppOTtlng 


his  wife,  nac  does  It  attempt  to  designate 
what  are  the  oommon  necessaries  of  life. 
Xhe^e  matters  vary  with  the  varying  drcnun* 
stances  of  the  parties  to  the  marrlafie,  and 
It  Is  left  to  the  dlacredon  of  the  Judge  in 
each  case  to  determine  whether  the  hus- 
band's income,  as  well  as  the  relation  between 
him  and  his  wife,  are  such  as  to  impose 
upon  him  the  obligation  of  providing  tor  ber 
wants;  but  when  a  husband  is  in  coostaat 
employment,  for  which  he  receives  the  or- 
dinary wages  of  his  labtv,  and  refosea  or 
neglects  for  years  to  make  any  prorlsion  fbr 
the  wants  of  his  wife,  a  court  la  Jnstlfled  In 
finding  him  guilty  of  willful  notfiiecL  Hardy 
T.  Hardy,  97  CaL  125,  31  Pac  808.  b«a  no 
application  to  Uie  present  case.  That  was 
an  action  brought  by  the  wife  nndw  sectfiMi 
137,  Civ.  Code,  to  recover  pwmanait  support 
from  ha  husband.  Her  right  to  maintain 
the  action  depended  upon  the  fact  of  his 
desertion,  without  any  regard  to  the  time 
of  Its  continuance.  It  was  held  that  a  ftvmer 
Judgniwt  In  his  favor,  in  an  action  tot 
permanent  support,  based  npon  a  apwHio 
act  of  desertitut,  was  a  bar  to  a  aecwid  ao> 
tlon  based  upon  the  same  act  of  desertion. 

Certain  mlinga  of  the  court  ivoa  the  ad* 
misslblllty  of  evidence  are  assigned  as  erors, 
but  as  these  rulings  wm  with  refwence  to 
evidence  npon  the  Issue  of  cruelty,  they  need 
not  be  considered.  The  testimony  of  Parish 
related  to  the  defendant's  neglect  iKlor  to  the 
commencement  of  the  former  action.  As  the 
court  found  that  this  neglect  was  barred 
the  Jndgmrait  in  that  case.  It  oould  bav*  had 
no  weight  in  determining  Its  decision.  As 
the  order  of  tbe  court  must  be  affirmed  upaa 
the  foregoing  grounds,  It  Is  unnecessary  to 
determhie  whetho*  the  farmer  Judgments  in 
favor  <^  the  defendant  are  a  bar  to  the 
plalntlfTs  right  to  a  divorce  upon  the  ground 
of  his  desertion.   The  order  Is  affirmed. 

We  coneor:  FITZafi)RAIi>,  J.;  DB  HA- 
VEN, J.;  McFABIiAM)^  J. 


(4  Cftl.  Unnp.  S4S) 

BANK  OF  OBOVILLB     LA  WHENCE  et  aL 

(I*AWREXCE,  Intervener.  No.  18,237.) 
(Supreme  Court  of  California.  Oct.  1,  ISM.) 

BfSCIAL  FlNDINOS  —  CONTBOLUXe  CHARACTBB  — 

Pleadiso— UsceBTiiSTr  — Desiqnatiox  or  Im- 

BTItUMEMT— LlE^f  OF  MOBTGAQX. 

1.  If  a  discrepancy  exists  between  the  gcD- 
wal  finding  and  the  more  spedfie  findings  of 
particular  laeti^  tiie  lat^  nost  controL 

2.  Where  an  iastrumeat  which  li  in  legal 
effect  a  oiortease,  and  not  a  deed  of  trust,  it 
set  out  in  full  in  tbe  complain^  tbe  fact  that 
it  is  there  designated  a  "tmst  deed  so  b^g 
and  operating  as  a  mortgage**  does  not  ocats 
an  ambiguity  In  the  pleaoing. 

3.  A  mortgage  given  to  secure  advances  in 
to  a  certain  Bum,  if  duly  recorded,  takes  preceo- 
ence  of  a  subsequent  attaduient,  to  ttie  ex- 
tent of  any  balance  dne  on  snch  advances  np  ts 
said  sum. 

Department  1.  Appeal  from  superior  coor^ 
Flaeer  oouaty;  U.  E.  Hania.  Judgft 
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Action  b7  the  Bank  of  Ororllld  agaliurt: 
George  H.  Lawrence  and  NelUe  L.  Lawrence. 
W.  J.  Lawrence  Interrened.  Plaintiff  bad 
judsment,  and  defendants  and  Int^ener  ap- 
peal. BeretBed. 

John  Gale,  for  appellants.  Harris  &  Uord, 
tor  respondent  l^eardan  &  Wbite,  for  inter- 

VAN  FLEET,  J.  This  action  was  brooght 
to  foreclose  an  Inatmment  In  the  nature  of  a 
mortgage  given  by  defendants  on  cra^tain  real 
and  personal  propoty  to  secare  the  repay- 
ment of  adrances,  which,  by  Its  terms,  plain- 
tiff was  to  make  to  the  defendant  George 
H.  Lawrence,  by  paying  his  orerdraftB  to  the 
amount  of  f  1,S00.  The  complaint  alleges  the 
making  of  adTances  In  the  aggregate  of 
H.449.7e,  the  repayment  of  |3,278.86,  and  a 
balance  due  plaintlfr  of  ¥l,:21H.OO,  with  intet^ 
est  in  the  sum  of  ¥47.66.  A  demurrer  by  de- 
fendants was  OTcarroled,  and  they  answered, 
admitting  the  making  of  the  mortgage,  bat 
denying  that  there  was  any  indebtedness 
due.  niere  was  an  Int^rentlon  by  one  W. 
J.  Lawrence,  claiming  a  piiw  Uen  on  the 
mortgaged  property  by  virtue  of  an  attach- 
ment levied  in  a  sidt  against  the  def^dant 
George  H.  Lawrence.  The  court  found  in 
favor  of  plaintiff  In  the  amount  dalmed,  and 
in  favor  of  the  right  of  the  tnterreoer  to  a 
prior  lien  uptm  the  personal  jffoperty,  but 
postponing  his  ll«i  upon  the  realty  to  that 
of  the  plaintiff,  and  a  decree  was  entered 
accordingly.  The  defendants  appeal  from  the 
Judgment,  and  the  intervener  from  so  much 
thereof  as  pos^nes  his  lien  upon  the  real 
proi^rty.  The  appeals  are  based  upon  the 
findings  alone. 

From  a  mass  of  probative  tacts  found,  It 
appears  in  substance  that  the  defendant 
George  H.  Lawrence,  who  was  a  butcher  In 
the  town  of  Orovllle,  desiring  to  buy  a  band 
of  beef  cattle  which  were  for  sale,  and  being 
without  ready  money  to  make  the  pmrchase, 
applied  to  tlie  plaintiff  bank.  The  price  of 
the  cattle  was  $1,600,  and  the  bank  agreed, 
in  consldffl^tlon  of  the  making  of  the  mort- 
gage in  suit,  to  furnish  the  money  to  pay  for 
the  cattle,  and  to  advance  I^wrence  f200  be- 
sides, making  in  all  the  sum  of  fl,800;  the 
arrangement  being  that  tiie  bank  Ethould 
take  the  bill  of  sale  of  the  cattle  In  Its  own 
name,  and  hold  It  as  additional  security  for 
Its  advances.  l%e  mortgage  was  according- 
ly executed,  and  on  the  same  day  that  it  was 
delivered,  February  17, 1893,  Lawrence  drew 
his  check  on  the  bank  for  $1,800,  which  was 
honored  by  the  bank,  giving  to  the  agent 
having  charge  of  the  cattle  its  draft  for 
$1,600,  and  taking  the  bill  of  sale,  and  pay- 
ing to  Lawrence  $200  In  cash.  For  some  rea- 
son, hovrever,  which  does  not  clearly  appear, 
the  agent  was  unable  to  make  delivery  of  the 
cattle,  the  sale  fell  through,  and  the  $1,600 
draft  was  returned  to  the  bank  on  February 
20tb,  without  having  been  uegotlatod  or  cash- 


ed. On  February  28d,  LaWrenoe  paid  Into 
bank  $100,  and  subsequently,  to  adopt 
the  language  of  the  finding,  "on  the  ^th  of 
said  month  of  February  the  plaintiff,  recog- 
nialng  that  defendant  George  H.  Lawrence 
had  received  no  benefit  through  the  attempt- 
ed purchase  of  said  band  of  cattle,  honored 
his  overdrafts  under  the  terms  of  said  trust 
deed  or  nHn*tgnge  to  the  extent  of  four  hun- 
dred and  sixty-five  and  eleven  hundredths 
dollars  ($465.11)  and  in  like  nuumer,  on  the 
27th  day  of  said  mcnth,  advanced  the  further 
sum  of  three  hundred  and  nlnety-flve  dollars 
(9»&5),  and  in  like  manner,  on  the  Ist  day  of 
the  following  month  of  March,  the  further 
sum  of  $82L15.  That  on  the  Sd  day  of  said 
month  of  March  the  defendant  deposited 
with  plaintlfl  the  further  sum  of  one  hun- 
dred and  for^  doHara  ($140),  thus  leaving 
bfm  Indebted  to  tlu  bank,  upon  a  simple 
money  basis,  in  the  sum  of  eight  hundred 
and  fifty-two  and  twenty^lx  hundredths 
($832.26),  saying  nothing  of  fattiest."  On 
the  4th  of  March  the  parties  were  informed 
that  the  beef  cattle  for  whldi  they  had  ne- 
gotiated oould  be  purchased,  and  upon  the 
promise  of  Lawrence  that  he  would  repay 
plaintiff  the  $852.26  already  advanced,  by 
the  Qtb.  of  March,  plaintiff  advanced  and 
paid  the  $1,600  for  the  cattle;  taking  the 
bill  of  sale  la  its  own  name,  and  the  cattle 
into  its  possession,  as  origtnally  agreed. 
Lawrence  did  not,  however,  pay  the  $862.26 
as  promised,  and  plaintiff  then  required  him 
to  pay  in  cash  for  the  cattle  at  the  rate  of 
$30  per  head,  as  he  received  them  from 
plaintiff's  possession,  and  on  these  terms  the 
cattle  were  eventually  d^vered  to  and 
slaughtered  by  Lawrence.  It  Is  further  found 
that  (m  May  27th  the  plaintiff  advanced  and 
paid  tor  Lawrence  the  sum  of  $86.80  to  dis- 
charge certain  attatdiment  claims  against  the 
mortgaged  property.  Tbs  above  facts,  with 
others  of  an  Immaterial  character,  are  all 
found  in  finding  6.  It  Is  then  found.  In  find- 
ing 6,  '*that,  in  view  of  all  the  deposits  and 
payments  made  by  said  George  H.  Lawrence, 
the  balance  of  the  account  on  the  29th  day  of 
May,  180S  (the  date  of  the  commencemoit 
of  this  action),  stood  in  favor  of  plaintiff  and 
against  said  defendant  In  the  sum  of  one 
thousand  two  hundred  and  eighteen  and  nine- 
ty hundredths  d<dlars  ($1,218.90)  prlndpol,  be- 
sides Ha  sum  of  ($46.06)  forty-slz  and  five 
hundredths  dollars  interest,  at  the  rate  of 
one  per  cent,  per  month  as  [>rovided  In  said 
trust  deed,  and  that  the  same  was  long  over- 
due and  payable  from  said  defmdant  George 
H.  Lawrence  to  plaintiff,  by  virtue  of  the 
terms  of  said  overdrafts  or  checks,  and  as 
well  also  by  virtue  of  said  demand  for  pay- 
ment of  date  of  March  7,  1893." 

The  main  question  presented  is  whether 
the  findings  support  the  judgment,  and  we 
Uiink  it  manifest  that  they  do  not  Under 
the  issues  raised  the  ultimate  facts  to  be 
found  were  as  to  the  amount  of  the  indebt- 
,  ednesB,  If  any,  and  ^heth^ 
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due.  It  is  trae  that  the  court,  In  finding 
6,  finds  the  balance  of  tbe  account  to  be 
$1,218.00  In  plaintlfiTg  favor,  with  certain  In- 
terest, and  that  by  tlie  terms  of  the  over- 
drafts the  same  was  due;  but  it  Is  perfectly 
evident  that  this  finding  Is  merely  a  conclu- 
sion drawn  from  the  antecedent  specific 
facts  found  in  finding  5,  and  it  will  be  as 
readily  seen  that  these  facts  do  not  sustain 
the  conclusion,  either  as  to  the  amount  of 
the  balance  standing  in  plalutltTs  favor,  or 
as  to  the  fact  of  Its  being  due.  These  find- 
ings being  inconsistent,  we  must  look  to  the 
specific  facts  rather  than  the  general  conclu- 
sion to  find  support  for  the  Judgment,  upon 
the  wellisettled  principle  that  if  a  discrep- 
ancy exists  betwen  a  general  finding  and 
the  more  specific  flndlngs  of  particular  facts 
the  latter  must  control.  Ix>oklng  at  finding 
5,  it  is  apparent  that  tie  lower  court  was 
under  a  misapprehension  of  the  effect  of  tbe 
transaction  In  including,  as  one  of  the  ad- 
vances made  by  plaintiff,  the  $1,600  draft  or 
bill  of  exchange  given  February  17th.  The 
sale  of  liie  cattle  having  fallen  through  at 
that  tlm^  and  the  draft  having  been  re- 
tiu-ned  to  the  bank  and  never  paid,  it  did 
not  constitute  an  advance  under  the  mort> 
gage,  since  the  sum  was  never  In  fact  with- 
drawn from  the  funds  of  the  bank.  This, 
then,  left  but  the  $200  paid  to  Lawrence  as 
the  amount  actually  advanced  on  February 
17th.  Subsequently  other  advances  were 
made,  which  gave  a  balance  on  March  3d 
of  $SS2.26  owing  plaintiff;  these  advances 
being  dearly  within  the  terms  of  the  mort- 
gage, because  less  In  amount  than  $1,800. 
On  March  4th  the  plaintiff  advanced  and 
paid  the  $1,000  for  the  catUe.  This  advance, 
in  excess  of  the  security  afforded  by  the 
mortgage,  was  made  partly  In  consideration 
of  the  promise  by  Lawrence  to  pay  bock 
within  two  days  tbe  balance  of  $%2.26  then 
standing  against  him.  This,  however,  he 
did  not  do,  and  thereupon  the  plaintiff  re- 
quired Lawrence  to  for  the  cattle  as  be 
got  them.  Bight  here  the  finding  is  In- 
definite and  obscure  on  the  point  as  to 
whether  lAwrence  recelTed  any  of  the  cattle 
without  paying  for  them.  It  is  possible  be 
may  have  done  so  before  the  plaintiff  made 
the  requirement  that  be  pi^  cash.  If  he 
did  pay  for  them  all  at  the  rate  of  $30  per 
bead,  he  must  have  paid  back  all  and  a  little 
more  than  their  purchase  price,  since  tJaere 
were  55  head  In  the  lot  If  the  fact  is  that 
there  remained  any  unpaid  portion  of  the 
sum  advanced  for  tbe  cattle,  It  should  be 
distinctly  found.  In  order  to  strike  a  correct 
balance.  As  the  findings  leave  the  account, 
the  most  that  can  be  found  against  the  de- 
fendant Is  the  item  of  $852.26,  due  March 
3d,  and  the  $95.80  advanced  May  27th  to 
discharge  attachments,  making  $948.06. 
There  Is  no  way  that  we  can  discover,  Mnder 
.the  fiacts  found,  by  wUcb  the  balance  ar- 


rived at  by  the  court  can  be  figured  out 
Nor  is  there  any  sufficient  finding  as  to 
the  balance  due  when  the  acti<m.  was  com- 
m^ced.  Here,  again,  the  specific  facta 
found  do  not  support  the  conclusion  stated 
in  finding  6.  As  to  the  $852.26,  the  promise 
of  Lawrence  to  repay  that  amount  on  March 
Gth  was  for  a  good  consideration,  and  that 
sum  became  due  at  that  date.  But  there  Is 
nothing  whatever  in  the  findings  to  show 
any  understanding  or  agreement,  as  required 
in  the  mortgage,  as  to  when  the  $1,600,  or  any 
part  of  it;  or  the  item  of  $95.80  subsequent- 
ly advanced,  should  l>e  repaid;  and  as  the 
$852.26  cannot  be  traced  Into  the  final  bal- 
ance struck,  the  Judgment  cannot  be  suit- 
ported,  because  there  Is  nothing  to  show  tbat 
that  balance  was  due  when  the  action  was 
commenced.  There  being  no  basis,  In  view 
of  the  uncertain^  of  the  findings,  for  a 
modification  of  the  Judgment,  the  case  will 
have  to  be  sent  back  for  a  new  trial. 

There  is  no  other  point  requiring  ^tended 
notice.  The  demurrer  of  defendants  to 
plaintiff's  complaint  was  properly  overruled. 
The  instrument  sued  on,  while  having  the 
form  of  a  deed,  and  purporting  in  tarms  to 
convey  the  title  to  the  property,  shows  up- 
on its  face  that  it  was  intended  as,  and  In 
legal  effect  is,  a  mortgage,  and  not  a  deed 
of  trust  Koch  v.  Briggs,  14  CaL  256. 
Being  set  out  in  full  In  the  complaint,  the 
fact  that  the  pleader  designates  It  as  a 
'*trust  deed  so  being  and  operating  as  a 
mortgage"  does  not  create  an  ambigul^  or 
uncertainty  in  the  pleading,  since  Its  char- 
acter Is  to  be  determined  from  its  terms. 
The  allegation  "that  all  said  advances  made 
by  way  of  paymrat  of  said  overdrafts  were 
by  tbe  terms  thereof,  and  so  became  imme- 
diately due  and  payable,"  is  not  a  condoslon 
of  law,  but  is,  while  awkwardly  expressed, 
a  sufficient  allegation  of  the  ultimate  fact 
The  statement  published  by  the  plaintiff 
corporation  was  substantially  Buffident  to 
bring  it  within  the  law,  and  the  court  did 
not  err  in  so  holding.  Nor  did  the  court 
err,  under  the  facts  found,  in  postponing 
the  lien  of  tbe  Intervener  to  that  of  the  plain- 
tiff upon  the  real  estate.  While  the  plain- 
tiff never  acquired  a  Hen  upon  the  person- 
alty by  virtue  of  bis  mortgage,  he  did  npou 
the  realty;  and,  the  attachment  of  the  in- 
tervener having  been  levied  subeequ^tly 
to  the  recordation  of  the  mortgage,  the  lien 
of  the  latter  took  priority,  to  the  extent  of 
any  balance  found  due  plaintiff  up  to  $1,800, 
since  the  fair  construction  to  be  put  upon 
the  terms  of  the  mortgage  Is  that  it  was  a 
continuing  security  for  any  balance  of  ad- 
vances or  overdrafts  not  exceeding  $1300. 
Judgment  reversed,  and  cause  ronaoded  for 
a  new  trial. 

We  ctmcun  HARBISON.  J.;  GABp 
OUTTB,  3. 


Digitized  by 


GaL) 


BLACK  e.  SHARKEY. 


989 


IN  Cfti.  m 

BLACK  T.  SHABKET.  (No.  18.202.) 
(Supreme  Court  of  CalUonilB.  Oct  1.  ISOl) 
Cklivkbt  09  Dkki>— Etidbxcb  of  Ihtehtioii. 

1.  Thoagh  there  ia  do  allegation  of  fraud, 
accident,  or  mistake  iu  the  answer,  parol  evi- 
dence is  admissible  to  show  that  the  deed  on 
which  plaintiff  rdies,  and  which  named  him 
as  grantee,  waa  not  in  realitr  dellTered,  thon^ 
it  was  handed  to  him      the  grantor. 

2.  In  an  action  of  ejectment,  it  appeared 
that,  13  years  preriously,  plaintiffs  uncle  hand- 
ed him  a  deed  ot  the  land,  which  stated  a  mon- 
ey consideration,  but  that  the  uncle  remained 
in  exclosive  possesion  and  paid  the  taxes  for 
10  years,  nntu  his  death,  as  did  his  administra- 
tor  up  to  the  time  of  trial,  and  that  plaintiff, 
as  connty  aBsessor,  fear  four  years,  took  his 
uncle's  affidavit  that  he  owned  the  property,  and 
did  not  inclode  it  in  his  own  inventory  of  assets 
under  the  insolvent  act,  but  stated  in  conver- 
sation that  his  un4^e  turned  over  the  land  to 
him  for  a  time  to  avoid  trouble.  While  he  had 
the  deed,  plaintiff  save  the  patent  to  the  land 
to  his  uncle,  telling  nim  at  the  time  that  he  had 
destroyed  the  deed,  and  advised  him  not  to 
give  defendant  a  daad  of  ilia  land,  and  later  ax- 
pressed  regret  when  his  nucleus  wUl.  in  defend- 
ant's  favor,  was  dedared  void,  saying  that  the 
land  onght  to  go  to  defendant  Plaintiff  tes- 
tified that  he  failed  to  assert  ownership  be- 
cause the  deed  was  lost  for  a  number  of  years, 
and  he  did  not  wish  to  make  a  dalm  without 
ability  to  produce  a  deed,  and  that  he  recorded 
tiie  deed  when  he  fonnd  It  but  did  not  notify 
defendant  for  several  mcmths,  though  he  knew 
that  the  administrator  had  commenced  pro- 
ceedings to  sell  the  land.  BM,  that  a  flnaing 
that  the  Instrument  was  not  Intended  to  operate 
as  a  deed  waa  iffoper. 

CommlBBloaerB'  OecIsioiL  Department  1. 
Appeal  from  aup^or  cour^  Phunaa  otnmty; 
O.  G.  Clonsb,  Judge. 

Action  of  ejectment  1^  lliomaa  Blatft 
agalnat  lines  Sharker*  Jodgmrat  was  ren- 
dered In  £aT(N'  ct  defendant,  and  plalnHff 
appeals.  Affirmed. 

P.  O.  Hnndlejr  and  Goodwin  &  Goodwin, 
for  appellant  O.  B.  ICelAi^ctalin,  fOr  re- 
spondent 

VANOLIEF,  O.  Action  of  ejectment  In 
which  the  Judgment  was  In  favor  of  the  de- 
fendant and  plaintiff  appeals.  The  com- 
plalnt  is  In  the  most  general  form,  alleging 
plainttfTs  ownership  and  right  of  possession, 
and  an  onster  and  withholding  of  pos- 
session by  defendant;  and  the  answer  Is 
a  specific  denial  of  all  allegations  of  the 
complaint  except  as  to  the  witliholdlng  of 
possession.  James  Sharkey,  nncle  of  de- 
fendant was  the  owner  of  the  demanded 
premises  on  May  18,  1878;  and  plalnttfl 
claims  title  under  him  by  a  deed  of  conrey- 
ance  of  that  date,  which  purports  to  be  an 
absolute  bai^aln  and  sale  deed,  in  conslder- 
atttm  of  $600,  the  payment  of  which  Is  ac- 
knowledged in  the  deed.  The  evidence  sat- 
isfactorily shows  that  the  deed  was  signed, 
acknowledgea,  and  placed  In  the  custody  or 
possession  of  plalntiif  by  James  Sharkey  at 
or  about  the  time  of  its  date,  where  It  re- 
mained nntn  the  commencement  of  this  ac* 
tion,— a  period  of  13  years.   James  Sharks 


continued  to  reside  on  tiie  land  described  in 
the  deed  until  December  15,  1868,  when  he 
died;  and  defendant,  as  administrator  of 
James  Sharkey,  has  been  in  possession  ever 
since.  The  plaintiff  never  had  actual  pos- 
session of  the  land,  and  never  received  any 
rent  or  profit  therefrom.  On  the  trial  the 
defendant  contended  that  the  deed  was  never 
d^lvo-ed  to  plaintiff  In  the  sense  required  by 
law  to  give  It  effect  as  a  conveyance  of  the 
land,  for  the  reason  that  neither  party  ever 
Intended  that  it  should  tave  such  effect; 
and  the  trial  court  sustained  this  view. 

1.  Counsel  for  appellant  contend  that,  In- 
asmuch as  there  is  no  allegation  of  fraud,  ac- 
ddoit,  or  mistake  In  the  answ^,  no  evidence 
dehors  the  deed  was  admissible  to  prove  the 
Intention  with  whldi  the  deed  was  placed  in 
the  custody  or  possession  of  plaintiff,  and 
especially  not  admissible  to  prove  that  the 
parties  did  not  Intend  that  the  deed  should 
take  effect  according  to  Its  terms.  While 
It  is  true  that  the  possession  of  a  deed  by 
the  grantee  Is  prima  fade  evld«ice  that 
such  deed  was  delivered  by  the  grantor  with 
Intent  that  It  should  take  effect  according  to 
Its  terms,  yet  such  possession  Is  not  con- 
clusive evidence  of  a  valid  delivery;  and  "It 
may  be  shown  by  parol  evidence  that  a  deed 
in  the  possession  of  the  grantee  was  not  de- 
Uvered."  DevL  Deeds,  H  294,  205,  and  au- 
tiioritles  there  cited.  *'And  even  If  the  deed 
Is  deposited  wlQi  the  grantee,  but  for  a  pur- 
pose other  than  delivery,  it  would  not  take 
effect  as  a  deed;  nor  can  a  title  be  derived 
from  a  deed  which  has  not  been  delivered. 
While,  therefore,  It  Is  not  competent  to  con- 
trol a  deed  by  parol  evidence  where  it  has 
taken  effect  by  delivery,  It  Is  always  compe- 
tent by  such  evidence  to  show  that  the  deed, 
though  In  the  grantee's  hands,  has  never 
been  delivered."  Washb.  Real  Prc^.  p.  311. 
And  It  is  also  well  settled  that  a  deed  which 
has  always  remained  In  the  hands  of  the 
grantor  may  be  shown  to  have  been  duly 
delivered.  Says  Mr.  Devlin  (section  269): 
"Actual  manual  dellverr  and  change  of  pos- 
session are  not  required  In  order  to  constitute 
an  effectual  delivery;  but  whether  there  has 
been  a  valid  delivery  or  not  must  be  decided 
by  determining  what  was  the  Intention  of 
the  grantor,  and  by  regarding  the  particu- 
lar circumstances  of  the  case."  In  the  case 
of  Bastings  v.  Vaughn,  5  Cal.  316,  it  was 
said:  "Delivery  Is  a  qestlon  of  fact  de- 
pending more  upon  Intention  than  upon  the 
mode  of  fulfilling  the  Intention."  In  Hlb- 
berd  V.  Smith,  67  CaL  547,  4  Pac.  473,  and 
8  Pac.  46,  It  was  said:  "The  act  solemn 
and  authentic,  done  In  writing  In  form  apt 
for  the  conveyance  of  land,  with  signature 
and  seal,  does  not  take  effect  as  a  deed  until 
delivery  with  intent  that  It  shall  operate. 
•  *  •  The  Intent  with  which  It  Is  de- 
livered Is  all  Important  This  restricts  or 
enlarges  the  effect  of  the  Instrument."  To 
the  same  effect  Is  the  case  of  Denis  v.  Yelatl, 
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extrinsic  parol  evidence  was  admitted  to 
prore  the  Intent  As  strong  cases  to  tbo 
same  effect  In  otber  states,  see  Stewart  t. 
Stewart,  60  Wis.  445,  7  N.  W.  369;  KnoUs  t. 
Bambart,  71  N.  Y.  474.  I  think,  therefore, 
that  the  court  did  not  err  In  admitting  ex- 
trinsic evidence  tending  to  prove  that  the 
deed  was  neith^  d^lvored  by  defendant  nor 
accepted  by  plaintiff  with  the  intent  that  It 
should  taba  effect  as  a  conveyance  of  the 
land. 

2.  Counsel  for  appellant  contend  that,  even 
U  the  evldrace  was  admissive,  it  was  Insuf- 
fldent  to  Justify  the  finding  of  the  court  It 
must  be  conceded,  not  only  that  the  burden 
of  proof  was  upon  the  d^endant  but  that, 
to  sustain  It  the  proof  on  his  part  must  have 
been  strong  and  satisfactorily  convincing;  and 
it  seems  to  have  been  so,  though  mostly  clr- 
oumstantlaL  <a)  As  above  stated,  the  plain- 
tiff was  never  In  possession  of  the  land,  and 
never  received  any  rents  or  profits  during 
the  13  years  between  the  date  of  the  deed 
and  the  commencement  of  this  action,  (b) 
James  Sharkey  remained  tn  the  exclusive  pos- 
session, claiming  to  be  owner,  until  he  cUed,— 
a  period  of  10  years,— and  during  this  period 
paid  all  the  taxes;  and  his  administrator  has 
been  In  poaseeslon  and  has  paid  all  the  taxes 
ever  since,  (c)  During  four  years .  of  the 
period  that  James  Sharkey  was  In  poasessloo, 
the  plaintiff  was  assessor  of  the  ooimty  of 
Plumas,  in  which  the  land  is  idtoate,  and, 
as  such  assessor,  officially  and  personally  aiH 
sessed  the  land  for  each  year  of  Its  term  of 
office,  to  James  Sbarkey,  as  owneor.  and,  prior 
to  each  assessm^t  administered  to  Sharkey 
the  oath,  required  by  law,  that  the  list  of 
property  (including  the  land  in  question)  as- 
sessed to  him  was  correct;  the  written  de- 
scription of  the  land  In  each  list  being  in  the 
undisputed  handwriting  of  the  plaintiff.  On 
the  occad<»i  of  one  of  these  assessments^ 
Sharkey  ounplained  to  him  that  his  valuatlim 
of  the  land  was  too  high,  to  which  plaintiff 
answered  that  he  did  not  think  sa  (d)  On 
July  12,  1886,  plaintiff  filed  In  the  superior 
oourt  of  Pkimas  county  hts  voluntary  petition 
as  an  insolvent  debtor,  and  annexed  thereto 
an  Inventwy  purporting  to  contain  an  ac- 
curate description  of  all  hla  estate,  both  real 
and  pei-B<Mial.  TMs  inv^tory  was  verified 
by  his  oath,  as  required  by  the  Insolvei^t  act; 
but  It  contained  no  description  of  nor  refer- 
ence to  the  land  In  question,  (e)  O.  McQtroy 
testified,  in  substance,  that  about  18  or  14 
years  before  the  trial,  be  had  a  conversati<m 
with  plaintiff,  in  which  plaintiff  told  him  that 
Sharks  was  getting  old  and  childish,  and 
Imagined  that  he  might  have  trouble  alwut 
his  land,  and  f<H:  that  reason  "turned  the  laud 
over  to  plaintiff  for  a  time;"  but  said  noth- 
ing about  a  deed.  <f)  Defendant  testified  that 
In  1S82,  In  his  presence,  plaintiff  handed  to 
James  Shailuy  the  United  States  patent  for 
the  land,  saying,  "Here,  Uncle  Jimmy,  Is  your 
pi^tent;"  that  Sharkey  asked  j^lntiff,  "What 
ever  became  of  that  deed?"  and  plaintiff  an- 


swered that  "he  destroyed  it;"  and  It  was 
admitted  that  the  patent  was  In  Sharkey's 
possesion  at  the  time  of  bis  death.  I>ef  end- 
ant  further  testified  that  in  1884  plaintifT  told 
him  **to  take  care  of  the  old  man,  and,  when 
the  old  man  would  die,  he  would  leave  me 
his  property;"  that  in  1884  or  18SS  James 
Sharkey  proposed  to  deed  the  land  to  defend- 
ant and  they  went  to  plaintiff's  store  to 
have  plaintiff  draw  the  deed,  but  he  would 
not  draw  the  deed,  and  ad^sed  James  Sharkey 
not  to  make  such  a  deed,  for  the  reason  that 
if  he  did,  defffldant  "could  kick  him  out  any 
time,"  but  said  nothing  about  hla  deed  for 
the  property,  or  his  claim  to  be  the  owner  of 
It;  that  in  18SS,  after  the  death  of  James 
8hatk«7,  plaintiff  advised  defendant  to  settle 
up  the  estate,  and  let  It  In  bis  own  name, 
and  accompanied  defendant  to  the  county 
seat  for  the  purpose  <tf  assisting  him  to  that 
end.  ^  It  appears  fbat  James  Sbaiiaej  had 
attempted  to  make  a  will  giving  his  property 
to  defendant,  and,  when  plaintiff  and  defoid- 
ant  went  to  the  county  seat  for  the  pmpose 
of  commencing  proceedings  to  settle  the  eft> 
tate,  they  called  on  Mr.  McLaughlin,  defoid- 
ant'a  attorney  lier^n,  for  advice.  As  to  what 
was  said  by  plaintiff  on  that  occasion  Mr. 
McIiaughlUi  testified  as  follows:  "OntheSSth 
of  Dec^ber.lSSS,  Miles  Sbaikqr  and  TbMoas 
Black,  the  plaintiff  and  detaidant  In  this  ac- 
tion, came  to  my  office,  and  i^resented  to  me 
a  document  purpwting  to  be  the  last  wUl  and 
testament  of  James  Shai^ej.  I  told  tbem  It 
was  not  a  will  In  law.  When  I  told  them  It 
was  not  a  will,  Mr.  Black  said  to  me:  It  is 
too  bad.  Unde  Jimmy  always  intended  that 
land  should  go  to  MUes.  What  win  be  the 
result  if  this  is  not  a  will?*  I  said,  after  the 
payment  of  the  debta  and  costs  of  adminis- 
tration, It  must  be  distributed  among  the 
heirs  of  James  Sharkey.  He  said:  *Tliat  Is 
too  bad,  too  bad.  I  am  sorry  there  was  a 
mistake.  The  lamd  should  b^ong  to  MUes 
ShaEk^.'  When  it  came  to  filling  in  tlie  pe- 
tition for  letters  of  admlnlsttatloit  Miles 
Sharkey  said  nothing.  When  It  came  to  a 
descrlptltm  of  tbe  real  estate,  Mr.  Bladt  said: 
'Weil,  there  Is  Unde  Jimmy's  bmnestead  In 
Sierra  valley.  I  can't  give  you  the  numbers, 
but  you  will  find  them  in  the  asseemncmt  roll 
of  1886.' "  (b)  There  was  Oie  testimony  of 
two  other  wiftncssee  teadlpg  in  a  slight  de- 
gree to  Impeach  the  character  <tf  the  plaintiff 
for  txttXh  and  veracity,  bat  his  own  testimony, 
in  connection  with  undisputed  fkcts  and  dr^ 
Qumstances,  ■  was  more  damaging.  The  only 
evidence  cm  the  part  of  the  plaintiff  in  re- 
buttal, except  bis  own  testUnony,  was  the 
testimony  «C  James  OolUna  as  to  plain tUTs 
character.  By  hla  own  testimony,  be  ndtber 
denied  nor  attempted  to  exidaln  the  evidence 
for  the  defense  showing  hia  assessment  of 
the  land  to  plaintiff  as  owna,  nor  tbat  show- 
ing that  he-did  not  Include  tiie  land  In  his 
lns(4ven^  inventory,  nw  did  be  deny  any 
port  of  the  teetimwy  of  Mr.  MoLanglilin,  but 
he.  simply  denied  all  the  material  testimony 
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of  the  defendant  Upon  being  atiked  why  be 
^d  not  set  up  his  ownership  of  the  land  at 
the  time  McLaughlin  pronounced  James 
Sbatkejr's  Trtll  Invalid,  he  answered:  "There 
was  several  years  that  that  deed  Was  k«t 
If  I  bad  gone  to  work  and  said  I  owned  that 
land  by  a  deed,  and  could  not  produce  It,  It 
would  have  been  like  many  other  blunders. 
They  would  have  laughed  at  me.  Th^efore 
I  said  nothing  In  regard  to  It  because  of  the 
loss.  It  was  not  recorded.  Vtry  soon  after, 
I  found  it,  and  got  It  recorded."  He  further 
testified  that  the  deed  had  been  lost  seven 
years  before  he  found  It;  that  his  little  child 
found  it  In  his  woodshed;  but  that  he  did  not 
notify  the  defendant  or  lay  any  claim  to  the 
land  until  three  or  four  months  after  he  found 
the  deed,  though  he  knew,  before  he  found  It, 
that  proceedings  for  an  administrator's  sale 
of  the  land  had  been  commenced  and  were 
pending  In  the  probate  court. 
I  think  the  Judgmoit  should  be  affirmed. 

We  ooncar:  TEMPLE,  C;  BELOHBB,  O; 

PBH  CURIAM.  For  the  reasons  given  to 
tbe  foregolng  opUrimi,  tte  Jadgmeat.  appealed 
tmu  iM  affirmed. 

IM  Cal.  M 

BAXTER  V,  HART.  (No.  19.425.) 
(Snpreme  Court  of  California.  Oct>  2. 

PAJtTUB  PUINTIVF— TKANfiVBB  Of  iNTJipBBrT— 

pLSiDiNO— Waiver  or  Dbfect. 

1.  Where  one  of  the  parties  jointly  intereatT 
ed  in  a  contract  for  tftreshlng  grain  agrees 
that  the  odier  shaU  recdve  all.  of  the-- benefits 
tfaereonder,  the  latter,  b«iag  the  real  party  io 
interest,  is  the  only  ^per  party  plaintiff  In  an 
action  thereon. 

2.  The  objeetiui  that  one  of  tbi  ■  joint 
oUlgees  in  a  contract,  in  aa 'action  thereon  by 
himself  alone,  failed  to  set  out  In  his  cwniilaiQt, 
the  agreement  by  which  he  acquired  the  other 
party^  interest,  cannot  be  raised  for  the  first 
time  on  fvpeai,  evidence  of  sneh  agreement 
having  been  admitted  below.  . 

Oommissloners*  decision.  I>epartment  2. 
Appeal  from  snperior  court,  Kern  county;  A. 
R.  Gonkltn,  Judge. 

Action  by  S.  L.  Baxter  ag&Inst  Moees  Hart. 
There  was  a  judgment  for  plalntUC,  and  de- 
fendant appeals.  Affirmed. 

Fatten'  &  Graham  and  B.  J.  Ashe,  for  ap- 
pellant Eoblnson  &  Haralson,  for  respond- 
ent 

SEARLS.  C.  This  acUon  was  brought  to 
recover  $39L93  for  services  performed  by 
plaintiff  In  threshing  wheat  and  barley  for 
defendant  The  complaint  was  not  verified, 
and  the  answer  was  a  general  denial  of  its 
allegations.  The  cause  was  tried  by  the 
court  written  findings  filed,  and  judgment 
rendered  thereon  as  prayed  for  in  the  comr 
plaint  The  appeal  la  from  the  final  Judg- 
ment was  taken  within  60  days  after  ren- 
^tlbn  of  judgment  and  Is  supported  by  a  blU 
of  exceptions.  The  testimony  was  confiict- 
Ing.  There  xpai  testtmony  tending  to  Oiortf 


the  following^  state  of  facts:  Plaintiff  and 
one  Flanlgan  owned  a  threshing  machine, 
and  were  engaged  as  partners  in  threshing 
grain  for  farmers.  Said  Flanlgan  and  de- 
fendant were  also  partners  In  the  crop  of 
grain  threshed.  Flanlgan  arranged  with  de- 
fendant for  the  threshing,  and  each  of  them 
\iras  to  pay  separately  for  one-half  of  the 
threshing.  Plaintiff  and  Flanlgan  then 
agreed  that  they  would  not  thresh  the  crop 
as  copartners,  but  that  the  pay  coming  from 
defendant  should  all  go  to  plaintiff,  and  that 
Flaulgan's  grain  should  be  threshed  for  him 
free  to  offset  the  other  half.  It  did  not  ap- 
pear that  this  arrangement  between  plain- 
tiffs was  known  to  defendant  until  after  the 
grain  was  threshed.  There  was  no  plea  of 
a  n<mjotoder  of  parties,  and  no  ot^eetlons  to 
testimony. 

The  only  question  in  the  case  Is,  does  this 
tecftUnony  support  the  finding  that  defendant 
is  indebted  to  plaintiff  In  the  sum  of  f391^ 
for  the  threshing  of  defendant's  crop  of 
wheat  and  barleyt  etc?  No  reason  is  per- 
oelved  why  plaintiff  and  Flanlgan  eouLl  not 
as  between  themselves,  although  copartntSES. 
agree  that  as  to  a  given  venture  or  contract 
plaintiff  should  have  the  entire  benefit'  fts 
they  might  iuive.  assigned  the  demand,  aris- 
ing therefrom  one  to  the  other  after  oomplcH 
tion  of  Bucti  venture  or  contract  Hadi  de- 
fendant presented  a  counterclaim  against  the 
firm  heM  by  him  before  notjk»  of  this  ar- 
rHngement  It  would  have  been  valid  to  defeat 
thjS  claim;  but  In  the  absence'  of  such  a 
cross  dun  and,  it  is  not  perceived  tiiat  ho  cna 
be  injured  by  a  judgment  for  that  which  be 
was  bound  to  pay.  The  caae,  th«Di,  stands 
thus: :  Plaintiff  and  Flanlgan  entwed  Into  a 
contract  jointly  with  defendant  and  then,  by 
an  agreement  between  thraiaelves,  stipulated 
that  plaintiff  should  be  the  recipient  of  the 
entire  benefit  thereof.  This  oonstlfentBd  hixo 
thA  real  party  In  tnteowt.as  between  blmseir 
and  ;bls  oopartner,  and^  as  a  resnlt-  he  was 
the  proper  and  only  proper-  party  .plalntlfl!. 
In  pleadips  the  Caets,  bow0irer,'tbiQ  joint  «(ni- 
tract.and  the  q»e<lai  aiTeemeot  batweea 
pl^tiff  azkd  -Flan^wa  wberebsr  the  former 
became  the  owner  of  the  claim  should  have 
been  set  oat  It  vras  onilttBd,.and  defendadt 
might  Mre  objected  at  the  trial  to  tlie  In- 
trodncUtffi  «£  the  evidence  -of  the  joint  cwa- 
tract  and  the  agreement  between  plaintiff 
and  his  copartner.  This  waa  not  dCHae;  and, 
the- evidence  .having  ahown  the  right  oC 
plaintiff  to  recover,  it  la  now,  on  m>p«^  too 
late  to  raise  the  objection  for  the,  first  itina. 
Had  ^e  objection  been  made  at  or  belStHW 
the  trial.  It  could  have  been  obviated  by  w 
apiendment  of  the  complaint  By  not  being 
taken,  it  was  waived.  The  judgment  ag- 
peoled  from  should  be  affirmed. 

We  concur:  TEMPLE.  G.;  BELCEPSB,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  appealed 
from  is  affirmed. 
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JACOBS  T.  BLUOTT,  Gonntr  Cleik.  (No. 
18.265.) 

(Supreme  Court  of  GaUfoniia.  Oct  2,  1884.) 
Jdrors'  F>bs— Attbrdakcb  on  Codbt. 
Under  St.  1871-72,  p.  188.  I  1,  amend- 
InC  Act  1870,  i  28.  and  proTidink  that  jutors 
Bhall  receive  a  certain  sum  per  diem  for  "at- 
tendance" upon  court,  a  juror  if  not  entitled  to 
fees  for  the  time  during  which  he  is  dismissed 
from  attendance  on  the  court  before  hii  final 
^•charge. 

GommiflsiMien^  dedBion.  D^^arbnent  2. 
Appeal  from  saportor  coort,  Merced  coanty; 
3.  K.  Law,  Judge. 

MandamiuB  by  A.  JacotM  against  J.  O.  El- 
liott, oaaaty  derk.  Tbere  waa  a  Jndgment 
for  defendant,  and  plaintiff  aiN>e>l>>  Af< 
firmed. 

James  F.  Peck,  for  appellant.  B.  F.  Fowler, 
tor  respondent 

BHARTJ8,  0.  This  Is  a  proceeding  nnder 
a  writ  mandate  aoed  out  by  appellant  to 
oommand  reqiondwit;  as  ooan^  clerk  of  the 
tionnty  of  Moroed.  to  lame  to  talm,  the  said 
appellant;  a  otfUficate  ahowlng  and  certify- 
ing to  hla  attendance  in  and  nptm  the  superi- 
or conrt  In  and  for  said  eonnly  <rf  Merced 
OS  a  trial  Juror,  and  that  he  Is  entlfled  to 
pay  fbr  Gl  days,  and  to  Hke  pay  fbr  <me  mile 
travel  as  soch  Juror.  The  cause  was  sab- 
mltted  upon  the  petition,  answer,  and  agreed 
statement,  npon  which  the  court  below  found 
In  favor  ot  reqMmdml;  and  entered  Judgment 
dlsdiarglng  an  altemattre  writ  of  mandate 
theretcrfore  Issoed  In  the  cause,  and  award- 
ing costs  against  tiw  appellant  The  appeal 
la  ftom  the  Judgment  discharging  the  writ. 

The  petitioner  was  In  all  respects  compe- 
tent to  serre  as  a  trial  Juror  in  the  comity  of 
Merced,  and  was  regularly  drawn,  summon- 
ed, and  <m  the  28d  day  of  March.  1891,  ap- 
peared as  a  Juror  In  the  superlcsr  court  In  and 
for  said  coonty  ol  Merced,  and  served  as  such 
Juior  for  three  days,  tIb.  lutll  and  indudlng 
Mardi  25, 1881.  On  said  last-meotkmed  day, 
petlttonflr  and  other  Jmors  In  attoidanee  on 
said  court  as  Jurors  w«e,  by  order  of  the 
court,  duly  entered,  excused  firom  attendance; 
and  by  snbseaooit  like  wders.  of  idl  oC  whldi 
petitioner  was  duly  notified,  he  was  excused 
from  and  did  not  attoid  as  or  sem  as  a  Juror 
until  May  19,  iSffl,  when  he  dudy  appeared 
and  sored  Cor  two  days,  at  the  end  of  which 
time  he  was  finally  discharged.  The  ques- 
tion to  be  determined  Is  tMs:  Was  petitioner, 
under  the  law,  oititled  to  pay  fbr  the  51  days 
Intervening  between  bis  first  appearance  and 
his  final  discharge^  cr  cxHj  for  the  6  days  (rf 
his  actual  servleef 

The  superior  conrts  of  the  several  counties 
of  the  state  are  reqabed  In  the  month  of 
January  In  each  year  to  make  an  orda  desig- 
nating the  estimated  number  of  trial  Jurws 
required  for  the  transaction  of  the  business 
of  the  court  and  the  trial  of  causes  ther^n 
for  the  ensuing  yor;  and  tiiereupon  the 
suparrisors  are  required  to  select  a  list  of 


persons  competent  to  serre^  as  required  by 
the  coort,  and  place  the  same  in  the  j»osses- 
slon  of  the  county  derk,  who  shall  idace  the 
names  upon  separate  pieces  <tf  paper,  fold 
and  plaoe  them  In  a  box  to  be  called  the 
"trial  Jury  box."  *^e  pera<Hia  whose  names 
are  so  returned  shall  be  known  as  regular 
Jurors,  and  shall  serve  for  one  year,  and 
until  other  posons  are  sdected  andretomed.** 
Code  OlT.  Proc.  H  204^11.  The  ff^wlng 
sections  of  the  same  Code  i^ovlde  that,  wbea 
the  business  <^  the  superlw  court  requires 
the  attendance  of  a  trial  Jury,  It  shall  reqube 
it  to  be  drawn,  and  sommoned  to  attend  ttu 
court  at  a  time  to  be  designated.  These  pro- 
vlslons  of  the  Code  are  full  and  explicit  aa  to 
the  mode  of  selecting,  drawing,  and  securing 
the  attendance  of  Jurors  for  the  superior 
court,  but  make  no  provision  for  their  com- 
pensation. Their  pay  Is  regulated  In  most 
if  not  all  of  the  counties  of  the  state  by  the 
act  of  1872.  St  1871-72.  p.  188.  By  the  first 
section  of  that  act,  which  anKuds  section  28 
of  the  act  of  1870^  It  is  provided  as  taUows: 
"Grand  and  trial  Jurors  shall  receive  two 
dollars  per  day  for  attendance  uptm  a  court 
of  reccHTd,"  etc.,  {vorided  that  in  certain 
counties,  of  which  Merced  is  one,  "grand  and 
trial  Jurors  shall  receive  three  dollars  per 
day."  From  the  foregtrtng  provisions  it  will 
be  obsored;  (1)  nut  persons  become  and 
"Bhall  be  known  as  regular  Junvs"  by  being 
selected  and  having  their  names  deposited  In 
the  designated  manner  in  the  designated  n- 
ceptacSe.  Oi)  They  become  entitled  to  the 
fixed  compensation  only  when  their  names 
are  drawn  therefrom,  and  they  are  summoned 
and  attend  np<Hi  a  court  of  record.  The 
compensation  comes,  not  by  virtue  of  the 
quasi  office,  but  at  so  much  per  diem  for  at- 
tendance on  the  court  Jurors  are  subject  to 
the  orders  of  the  court  It  designates  the 
time  when  their  attendance  shall  commence^ 
and  its  duration.  It  may  excuse  them  for 
cause,  and  may  discharge  the  whole  panel  at 
wUL  Having  general  authority  to  command 
the  presence  of  the  Jury,  and  by  virtue  oi 
sundry  statutes  as  well  as  by  that  Inbn^t 
authority  which  comes  ftom  toe  conunon  law 
and  attaches  to  courts  of  record,  it  Is  not 
doubted  but  that  the  superior  court  may,  in 
furtherance  of  the  public  Interest  dismiss 
from  attendance  npcm  It  for  a  limited  and 
specified  time  the  Jurors  In  attendance,  with- 
out finally  discliarging  them  from  their  duties; 
and,  as  their  compensation  is  only  given  for 
attendance,  they  are  not  cntitied,  when  so 
excused,  to  the  per  diem  fixed  by  the  statute. 
As  the  clerk  of  the  superior  court  did  not 
refu-e  to  the  appellant  the  ccrOflcate  for  five 
days'  attendance  and  the  mileage  to  whldi  It 
was  conceded  he  was  entitied,  the  Judgment 
Qt  the  court  below  should  be  aifflrmed. 

We  otmcur:  BBLCHEiB,  a;  HATNBS,  a 

PBR  CUBIAM.  For  the  rea8(»a  given 
In  the  foregoing  (Hiiulon,  tlur^udgmeikt  ^ 
pealed  frmn  la  affirmfdsed  by  VjOOglC 
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PBOPLB  T.  NEART.    (No.  21^.) 
<8upreme  Court  o£  Caiifornia.    Oct.  4,  ISM.) 

HoMIOUII—TbUL— BTIDBKCJt— BuRDur  ow  Fboot 
— Reabohablk  DOL'BT. 

1.  When  arralgaed,  defendant  1«  not  en- 
titled to  have  read  to  him  a  list  of  the  witnesses 
examined. 

2.  In  a  trial  for  murder,  wh«e  evidenoa 
has  been  given  to  eiiow  Ul  will  between  defend- 
ant and  deceaned  and  threats  of  the  former 
against  the  latter,  it  is  not  error  to  call  the  at- 
tention of  the  jury  to  such  eridence,  where  the 
evident  purpose  is  to  warn  them  acaiost  giriug 
mach  importance  to  the  same. 

S.  In  a  trial  for  mnrder,  after  stating  that, 
where  the  kiiliDg  by  defendant  Is  shown,  the 
burden  is  upon  him  of  proving  circumstanceu 
which  would  mitigate  the  same,  a  charge  that 
It  was  not  necessary  that  defendant  prove  af- 
firmatively that  he  did  not  In^d  such  coQse- 
^inences,  if  tiieie  exists  a  reasonable  doubt  that 
he  is  guilty,  is  not  erroneous  where  the  court 
further  charges  that  "the  <ommission  of  homi- 
cide by  defendant,  if  proved,  does  not  cast  on 
him  the  burden  of  proving  circonutances  of 
mitigatioD  or  excuse  oj  a  preponderance  of  vri- 
dence." 

4.  In  a  trial  for  the  mnrder  of  a  wife  by 
her  hnsband,  It  appeared  that,  a  few  minuteo 
before  the  killing,  their  daughter  left  them  In 
their  house,  eating  at  a  table;  that,  on  her  re- 
turn, defendant  was  trying  to  lift  deceased 
from  the  floor,  and  that  she  died  Immediately; 
that  defendant's  explanation  was  that  be  and 
deceased  had  an  altercation,  and  that  a  butch- 
er knife  which  be  threw  on  the  table  glanced 
therefrom,  and  struck  the  deceased;  that  the  re- 
lation between  husband  and  wife  had  been  un- 
plenunt;  that  the  knife  entered  tiie  abdomen 
of  deceased,  making  an  Incision  nine  inches 
long,  the  entire  length  of  the  blade.  Betd,  that 
«  conTiction  would  not  be  set  aslda 

In  bank.  Appeal  from  superior  court,  San- 
ta Cruz  conntr;  J.  H.  Logan,  Judge. 

James  M.  Neary  was  convicted  of  mnrder, 
and  appeals.  Affirmed. 

Bart  Burk^  Charles  B.  Younger,  and  Rod- 
dy, Campbell  &  Metson,  for  appellant.  Carl 
B.  L.  Lindsay,  Dlst.  Atty.,  Wm.  H.  H.  Btort, 
Aity.  Gen.,  and  Charles  H.  Jackson,  Dep. 
Atty.  Gen.,  tor  th^  Peoplew 

HcFABLAND,  J.  Appellant  was  charged 
t>y  Information  with  the  murder  of  his  wife, 
Oathalne  Neary,  and  was  convicted  of  mm> 
4ar  in  tlie  second  degne.  He  appeals  from 
the  jadgmeni;  and  from  an  order  denying 
Us  moUon  for  a  new  trIaL 

1.  Appellant  objected  to  being  required  to 
plead  iqwn  the  ground  that  he  had  not  been 
arraigned,  because  there  was  not  read  to  him 
at  the  time  of  his  alleged  analgnment  a  list 
of  witnesses.  Assailing-  that  the  point 
sought  to  be  presoited  can  be  raised  upon 
ench  an  objection  without  moving  to  set 
aside  the  Information,  stUl,  as  thrae  is  no  re- 
quirement that  the  names  of  witnesses  shall 
be  Indorsed  upon  an  Information,  section  943, 
Pen.  Code,  applying  only  to  Indictments,  the 
"list  of  witnesses"  mentioned  In  section  988 
can  apply  only  to  an  arraignment  in  a  case 
where  there  has  been  an  Indictment.  See 
People  T.  Sherman  (Cal.)  32  Pac.  879. 

2.  The  court  did  not  err  In  denying  appel- 
lant's challenge  to  the  panel  on  the  alleged 


ground  of  the  dlsqnaUflcatlon  of  the  oflBca 
who  summoned  the  junwa.  Waiving  all  oth- 
er questions,  the  evidence  on  the  point  was 
not  of  such  a  character  as  to  give  us  warrant 
to  declare  that  the  court  erred  In  holding  It 
Insufflcient  to  establish  the  disqualification 
of  the  officer. 

3.  The  court  did  not  err  in  ovamling  ap- 
pellant's objection  to  tlie  tratimony  of  the 
coroner  as  to  a  certain  statement  made  to 
him  by  appellant  touching  the  cause  of  lUa 
wife's  death.  In  the  first  place,  the  state- 
ment was  not  a  confession,  and  therefore 
not  subject  to  the  rule  that  a  confession 
must  first  be  shown  to  have  been  made  firee- 
ly  and  voluntarily,  etc.;  and,  In  the  second 
place.  It  was  Ihe  same  statement  that  was 
made  to  several  other  parsons,  and  does  seem 
to  have  been  made  flreely  and  voluntarily. 

4.  We  see  no  prejudicial  error  committed 
by  the  court  In  giving  or  refusing  Instruo- 
tions  to  the  Jury.  The  court  had  the  right  to 
ten  the  Jury  that  there  had  been  evidence 
offered  'tending"  to  show  ill  will  between 
appellant  and  deceased,  and  threats  by  the 
former  against  the  latter,  for  there  certainly 
was  some  evidence  that  had  that  tendency. 
Moreover,  the  court  made  the  statement 
clearly  tor  tiie  purpose  of  warning  the  Jury 
against  attaching  much  importance  to  sudi 
evidence,  and  immediately  proceeded  to  im- 
press that  warning  in  language  tiiat  occupies 
nearly  two  pages  of  the  printed  transcript 
Evidently,  apptUIant  was  not  prejudiced  by 
this  part  of  the  court's  charge.  We  do  not 
think  that  the  part  of  the  charge  pointed  out 
In  point  6  of  appellant's  original  points  and 
authorities  can  be  construed  as  telUng  the 
Jury  that  appellant  could  be  convicted  solely 
upon  his  own  admissions.  Appellant  objects 
to  a  certain  port  of  the  charge  In'  which  the 
word  "demonstra^  is  used.  This  part  of  the 
charge  was  slso  intended  to  be  and  was  fa- 
vorable to  the  appellant  The  court  having 
stated  the  rule  laid  down  In  section  1105, 
Pen.  Code,  that  the  commission  of  the  homi- 
cide by  appellant  being  shown,  the  burden 
was  upon  him  of  proving  circumstances 
which  would  mitigate,  Justify,  or  excuse, 
used  this  language:  "But  you  will  observe 
in  this  connection  that  the  burden  of  proof 
thus  cast  upon  defendant  Is  not  used  In  any 
literal  sense.  It  is  not  necessary  that  de- 
fendant shall  in  this  m&tter,  any  more  than 
In  any  other,  prove  affirmatively  that  he  did 
not  Intend  such  consequences.  It  Is  sufficient 
that  he  demonstrate  to  your  understanding, 
by  testimony  given,  by  Inferences  correctly 
and  properly  drawn  from  the  whole  testi- 
mony in  the  case,  that  notwithstanding  the 
burden  so  cast  upon  him,  there  still  exists 
In  your  mind  a  reasonable  doubt  of  his  guilt 
In  the  trial  of  ev^  criminal  case,  the  law, 
at  the  outset  clothes  the  defendant  with  the 
presumption  of  Innocence  until  his  guilt  is 
proven  beyond  a  reasonable  doubt;  and  this 
presumption  attaches  at  every  stage  of  the 
case  and  to  every  fact  essential  to  a  convlc- 
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ttoa"  Moreover,  at  the  request  of  appellant, 
the  court  gave  other  Instructions  upon  this 
subject,  and,  among  others,  the  following: 
"The  commission  of  homicide  by  the  defend- 
ant. If  proved,  does  not  cast  on  him  the  bur- 
den of  proving  circumstances  of  mitigation 
or  excuse  by  a  preponderance  of  evidence- 
If  the  evidence  Introduced,  either  on  the  part 
of  the  prosecution  or  the  defense,  creates  In 
the  minds  of  the  Jury  a  reasonable  doubt  as 
to  whether  the  act  was  Justifiable  or  excusa- 
ble, or  whether  It  was  caused  accidentally 
or  feloniously,  you  eUould  acquit  the  defend- 
ant" These  Instructions,  notwithBtandtng 
the  unhappy  use  of  the  word  "demonstrate." 
state  the  law  upon  the  point  Involved  as  fa- 
vorably to  appellant  as  could  be  reasonably 
expected,  and  go  fully  as  far  as  People  v. 
Bushton,  80  Cal.  160,  22  Pac.  127.  519.  We 
see  no  errors  In  the  refusal  of  the  few  In- 
structions asked  by  appellant  which  were  le- 
fused.  They  were  covered  by  the  many  in- 
structions given.  Neither  were  there  any  er- 
rors in  the  few  amendments  made  by  the 
court  to  the  Instructions  asked.  The  court 
gave  more  than  30  Instructions  asked  by  ap- 
pellant, and  the  charge  of  the  court  of  Its 
own  motion  was  quite  lengthy;  and  all  the 
Instructions,  taken  together,  stated  the  law, 
not  only  fairly,  but  most  favorably  to  appel- 
lant 

5.  The  only  serious  question  In  the  case  Is 
whether  the  evidence  was  sulflclent  to  Justify 
the  verdict,  or,  rather,  whether  it  should  be 
held  here  that  the  court  below  erred  In  not 
granting  a  new  trial  upon  the  ground  of  the 
Insufficiency  of  the  evidence  to  Justify  the 
verdlot.  At  the  time  the  deceased  received 
'  the  wound  which  caused  her  death,  there  was 
no  one  present  other  than  the  deceased  and 
the  appellant  A  few  moments  before  It  oc- 
curred,  their  Uttle  daughter  had  left  them 
seated  at  a  small  table  In  a  room  of  their 
house,  at  which  they  were  eating,  and  had 
gone  out  to  the  well  for  some  water.  When 
she  returned,  she  saw  the  deceased  lying  on 
the  floor,  and  the  api>ellant  was  taking  her 
up.  She  died  immediately.  Neighbors  soon 
came  In,  and  the  explanation  of  his  wife's 
death  which  the  appellant  then  gave,  and 
which  he  always  afterwards  gave  to  others 
(he  did  not  testify  at  the  trial),  was,  sub- 
stantially, tliat  the  deceased  and  himself  had 
been  out  together  eomewhere,  and  had  Just 
returned  home,  and  sat  down  to  the  table  to 
eat  supper;  that  a  little  altercation  had  taken 
place  between  them;  that  they  had  contradict- 
ed each  other  about  some  matters  of  differ- 
ence; that  he  said,  "That  Is  not  so,"  and 
threw  a  butcher  knife  which  he  had  In  his 
hand  upon  the  table;  and  that  the  knife  got 
out  of  his  hand,  and  glanced  or  bounded  from 
the  table,  and  struck  the  deceased,  making 
the  wound  which  caused  her  death.  It  was 
amply  shown  that  his  character  was  good. 
The  rolationa  between  him  and  the  deceased 
had  not  been  pleasant,  although  the  trend  of 
the  testimony  was  to  the  point  that  she  was 


of  an  unamlable  and  irritable  dlsposlUcm,  and 
did  most  of  the  quarreling;  be  generally  re- 
maining tilent  when  she  found  fault  with 
him,  at  least  when  in  the  presence  of  others. 
However,  he  complained  to  a  friend  of  the 
difficulty  he  had  in  getting  along  with  her. 
It  is  ooDtended  strenuously  by  counsel  for  ap- 
pellant that  the  evidence  was  not  inconsistent 
with  the  theory  of  his  innocence,  and  that, 
therefore,  he  should  have  been  acquitted. 
But  th&e  were  many  things  to  be  considered 
by  the  Jury  in  determining  whether  or  not  his 
account  of  the  homicide  was  true.  His  stixy, 
though  not  entirely  Impossible,  was  not  pn>b< 
able.  The  knife,  which  entered  the  abdomen, 
made  an  Incision  into  the  person  of  the  de- 
ceased 9  Incbes  long.— the  entire  length  of  the 
blade  of  the  knife.  It  passed  through  the 
skin,  through  fatty  tissue  from  1%  to  2  Inches 
thick,  through  the  muscles  of  the  abdomen, 
and  through  the  Intesttnes,  to  the  muscles  of 
the  back.  Nothing  appears  in  the  record  as 
to  the  sharpness  of  the  knife,  but  the  Jury 
saw  It  The  character  and  direction  of  the 
wouud,  the  relative  positions  of  the  parties 
whcu  last  seen,  the  disposition  made  of  the 
knife  after  the  oocurrence,  the  prior  feelings 
of  Ihe  parties  towards  each  other,  the  ap- 
pearance and  manner  of  the  witnesses,— these 
and  many  other  things,  which  cannot  be  pic- 
tured here  as  they  were  in  the  trial  court, 
were  legitimate  matters  to  be  considered  by 
the  Jury  in  coming  to  their  conclu^n.  More- 
over, w^ght  must  be  given  to  the  denial  of  a 
new  trial  by  the  Judge  of  the  trial  court,  not 
only  because  he  had  the  advantage  of  obeerv- 
Ing  the  witnesses  and  seeing  the  whole  trial 
but  liecause  It  Is  his  province  and  duty  tc 
pass,  in  the  first  instance,  upon  questifHis  in 
volving  the  sufficiency  of  evidence.  After 
carefully  examlniug  the  whole  case,  and  giv- 
ing due  weight  to  every  consideration  urged 
by  counsel  for  appellant  we  do  not  fed  it 
our  duty  to  disturb  the  denial  of  a  new  trial 
by  the  court  bdow.  Judgment  and  order 
affirmed. 

We  ccmcur:  BEATTY,  C.  J.;  FITZGER- 
ALD, J.;  HAUUISOX,  J.;  GAROUTTB,  J. 


IM  C«I.  » 

TOON  T.  HUBBRTT.  (No.  18,299.) 
(Supreme  Court  of  CalTfornia.  8«iit  29.  l^M.I 
Marriaqe— Consent  wituoct  Solemtcizatiox. 
Olv.  Code,  f  55,  provides  that  mere  cab- 
•ent,  withoot  aolemniKation  or  a  mutual  nv- 
sumption  of  marital  rights  and  duties,  does  not 
constitute  a  valid  marriage.    Civ.  Codp,  S  75, 

firovidea  for  the  signing  and  recording  of  a  A«v- 
nratioQ  of  marriage  by  all  persons  married 
without  a  solemnization.  Held,  that  such  dec- 
laratiOD  does  not  constitate  a  valid  marria^. 
in  the  absence  of  a  mutual  assumption  of  mari- 
tal rights  and  duties. 

■  Depfurtment  2.  Appeal  from  superior  court. 
Calaveras  county;  C.  V.  Cfottschalk,  Judge. 

Action  by  Charles  T.  Toon  against  Mary 
Huberty,  allaa  Mary  Toon,  ^^e^g^  the 
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validity  of  their  marriage.  Judgment  for 
plaintiff,  and  defeudnnt  appeals.  Affirmed. 

&i}'der  &  Snyder  and  Colbi  Campliell,  f(xr 
appellant.  FaiU  O.  Murf ,  foi*  respondent 

BEATTY.  C.  J.  This  iB  an  action  to  obtain 
a  decree  udjudxlnt!  luul  declaring  tbnt  the 
plaintiff  and  defeiulaut  never  were  and  are 
not  hUBband  and  wife,  and  for  the  concella- 
tloD  of  a  dedaration  of  mairlafce.  Tbe  de- 
fendant made  default,  and  tbe  court  mode  and 
eaba&X  Its  judguMoit  and  decree  In  accord- 
ance with  the  prayer  of  the  complaint.  From 
thla  decree  the  defendant  appeals,  and  the 
(mly  question  to  be  detonmlned  Is  whether  tbe 
eomidalnt  makes  a  case  for  the  relief  granted. 
Appellant  «mt«tds  that  the  &ct>  alleged  In 
the  complaint  oonstltote  a  valid  mazrlage.  It 
appears  that  tbe  parties  united  In  a  dedoro- 
tioD  of  marria^,  conforming  In  all  reqiects 
to  the  reQulrements  of  section  7S  of  the  Civil 
Code,^  whtcb  was  duly  witnessed,  acknowl- 
edged, and  reo(»4ed;  but  prior  to  and  at  tbe 
time  of  making  sold  deidaration,  It  was  ex- 
tvessly  and  mntually  i^reed  by  the  parties 
that  thflfy  should  new  assume  any  marital 
rights,  duties,  or  oUlgatitms,  and  should  not 
a^Ut  as  husband  and  wife,  but  shuold  live 
separate  and  apart  frcHu  each  oQter,  and  they 
have  ever  since  lived  separate  and  apart  and 
independent  of  each  other. 

Consent  alone  does  not  constitute  marriage; 
It  must  be  followed  by  sidemnlzatton,  or  by 
a  nratnal  aasnmptlon  of  marital  rlf^ts.  du- 
ties, or  oUl^tlons.  GIv.  Code,  I  65.  It  is 
conceded  that  In  this  case  there  was  never 
any  assumption  of  marital  rights,  duties,  or 
obUgathms,  but  appellant  ctmtends  that  tbe 
dgnlug.  acknowledging,  and  recording  ot  the 
dedarstlmi  of  nwrrlage  was  solemnlzatloa. 
The  statute  wUl  not.  In  our  opinion,  bear  this 
ccmstnictlon.  Civ.  Code,  H  68-79.  On  the 
facts  alleged  and  found,  there  was  no  mar- 
riage.  Judgment  affirmed. 

We  concur:  McFARIiA^D.  J.;  D£  HA- 
VBW.  J. 


CRAIG  et  al.  v.  PFEBLO  PRESS  PUB.  CO. 
(Court  of  Aiipenla  of  Colorntlo.   Sept.  24.  1894.) 

Libel— SrPFiriKXcr  of  Compi.aixt. 

Where  the  ooiiiplniiit  allfseii  tlmt,  at  the 
time  of  the  pnhlicntion  of  the  nlle^wl  libel,  ptain- 
tiffa  were  cftiitrollhis  nnd  doinfr  all,  or  alinoat 
ull.  of  u  wrtaii)  kluil  uf  tmaiueKs  iii  a  c-ertiiiii 
(■itj-,  iiml  the  lihchnis  article,  thoHRh  It  dncH 
n<rt  Kpi-cifipnlly  deRorfbp  the  perBOTiH  to  whom 
It  refem.  yet  refera  to  them  as  "Dntcos"  ownine 
and  i-MutrolliiiK  nearly  the  irliute  of  Kuch  hua'i- 
M'SB,  it  HiiRifieutly  BhowH  the  npitlicntion  of  the 
nublicntlon  to  them,  thoni^  they  were  not  tn 
fact  Drros. 


'  Civ.  Code,  S  75,  provides  that  "pergons  mar- 
ried without  t^e  soIemnizatioQ  provided  for  in 
aertion  70  munt  jointly  mnke  a  decliimtion  of 
mnrriafte  nhowfnR:  (1)  The  ntmea,  a;res,  and 
reeideoce  of  the  parties:  U)  The  fact  ot  mar- 
riage: (3)  The  time  of  marriage:  <4)  That  the  ' 
marriage  baa  not  beeo  solemnized." 

r.37p.no.l5— fiO 


Error  to  district  court,  Pueblo  county. 

Action  by  Heury  Craig  and  J.  D.  Sexton, 
partners  as  Craig  &  Sexton,  against  the  Pu- 
eblo Press  Publlsbln;;  Company.  There  was 
a  judgment  for  defendant,  and  plaintiffs 
bring  error.  Reversed. 

J.  J.  McFe^,  for  plaintiffs  In  error.  Drake 
&  ColliDH  and  W.  T.  Jenlaon,  tax  defendant 
in  error. 

THOMSON,  J.  The  complaint,  after  alleg- 
ing that  the  defendant,  the  Pueblo  Press 
I^ubUshlng  Company,  was  a  corporation  en- 
gaged In  the  i)rintlng  and  publishing  of  a 
newspaper  In  the  county  of  Pueblo,  having 
a  general  circulatiou  In  that  county,  and 
known  as  the  "Pueblo  Press,"  proceeds  as 
follows:  "Plaintiffs  further  say  that  they 
are  a  company  composed  of  Henry  Crolg  and 
J.  Jy.  Sexton,  doing  business  under  the  nnme 
and  style  of  Craig  &  Sexton,  and  they  are 
now,  ond  hare  been  for  six  or  seven  months 
last  past,  engaged  In  the  business  of  making 
and  selling  tomnles  in  the  city  of  Pueblo, 
county  of  Pueblo,  and  state  of  Colorado; 
■that  on  the  28th  day  of  November,  1891,  to 
be  referred  to  hcrenfter,  plaintiffs  were,  and 
had  been  for  some  time  Immediately  prior 
thereto,  controlling,  owning,  and  doing  nil, 
or  almost  all.  of  said  business  then  and  there 
being  done  within  said  dty  of  Pueblo,  coun- 
ty and  state  oforesalil;  that  plaintiffs  had, 
by  strict  attention  to  business,  honesty,  and 
fair  dealing  towards  their  customers,  built 
up  said  business  uutll  the  dally  recolpts  there- 
ftom  aggregated  the  sum  of  about  f  10  per  day 
net  profit;  and  that  plaintiffs  are,  and  from 
their  youth  have  been,  of  good  fame  and  rep- 
utation among  their  neighbors  for  honesty 
and  propriety  of  conduct,  and  are  and  ever 
have  been  free  from  the  atrocious  crime  of 
selling  diseaseil  or  unwholesome  artlclos  of 
food,  and  never  were  suspected  of  that  crime, 
btit  have  always  supported  themselves  by 
honest  and  industrious  attention  to  tlielr 
said  business  nnd  calling.  Nevertheless,  the 
defendant,  not  being  Ignorant  of  the  prem- 
ises, but  fraudulently,  maliciously,  and  wick- 
edly conti-iving  to  Injure,  blacken,  and  de- 
fame the  plaintiffs  In  their  good  fame  and 
reputation,  and  Injure  them  in  their  trade, 
nnd  exi)o.so  them  to  tbe  pains  nnd  penalties 
prescribed  by  law  for  selling  disensed  and 
unwholesome  nrtlcl  v  of  food,  did  on  Novem- 
ber 28,  1S!H,  at  the  dty  of  Pueblo,  county  of 
Pueblo,  state  of  Colorado,  utter,  pnlilish,  and 
proclaim  in  the  Rn«lish  language,  through 
the  columns  of  snid  newspnper  called  the 
'Pueblo  I'l-pss.'  n.s  nforesaid.  the  following 
false,  niallciotis,  and  scaudnlmw  words  of  and 
eoncerniii.^  the  jiIalntlfTs.  to  wit:  'Thnt  fel- 
low ovw  there  (meaning  the  plaintiffs)  Is 
dishing  out  to  n  confiding  and  unsuspecting 
public  food  rotten  nnd  iM>lsonous  as  well 
(niennlntr  the  snid  plaintiffs,  in  the  business 
as  aforesnld.  was  selling  rotten  and  poison- 
ous food  to  the  public,  and  ^^''''t) 
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the  defendant)  -would  not  eat  one  of  them  for 
a  $5.00  bill  (meaning  one  of  the  tomales  be- 
ing sold  by  these  plaintiffs  as  aforesaid). 
That  nearly  the  whole  business  of  Pueblo 
(meaning  thei'eby  the  tomale  business)  is 
owned  and  conti'olled  by  one  company,  Its 
membei'S  being  D;igos  (meaning  thereby  these 
plaintiffs).  Thti  tomalos  (meaning  tiiereby 
the  tomales  made  and  sold  by  these  plaintiffs) 
were  made  of  hotel  offal  and  other  Tile 
meats,  mixed  with  meal  (meaning  thereby 
tttat  these  plaintiffs  make  and  sell  tomales, 
In  their  bu^nees  as  afcwesald,  of  hotel  offal 
and  other  Tile  meats).  Sometimes  the  meat 
actually  etlnks  (meaning  Qiereby  the  meats 
used  by  the  plaintiffs  In  making  tomales  for 
sale  in  tb^  bnBlneaB  as  aforesaid)  but  as 
the  purchase  gets  the  tomales  (meaning 
thereby  those  who  purchase  tomales  of  these 
i^aintlfts)  aerTed  hot,  the  odor  of  meal  pre- 
dominates, and  the  atlnk  Is  not  noticed 
(meaning  thereby  the  stink  of  the  Tile  meats 
used  in  making  said  tomales  by  plaintiffs  as 
af(Hiesald).  Let  them  once  get  cold,  and 
try  to  eat  a  tomale,  and  70U  will  soon  find 
out  (meaning  thereby  that,  U  said  tomales 
sold  by  plaintiffs  as  aforesaid  get  cold  be- 
fam  eating,  70a  would  find  them  stinking, 
from  being  made  ont  of  Tile  meats  as  afore- 
said). ISuit  now  one  might  expect  to  hear 
of  chicken  tomales  (meaning  th^by  Hiat 
chicken  tomales  woiUd  be  made  by  these 
plalntiirs).  The  chicken  part  (meaning  the 
part  of  said  tomales  made  out  of  chicken  by 
these  plalntiflls)  would  be  the  offal  of  Thanks- 
giving meals  at  prlTate  residences,  hotels, 
and  restaurants.'  Plaintiffs  forth  a-  aTer 
that  <m  December  S,  1891,  at  fbe  city  of  Pu- 
eblo, comity  and  state  aforesaid.  In  afore* 
siUd  paper,  the  defendant  did  utto:,  publish, 
and  proclaim  the  fcdlowlng  false,  scandalous, 
and  malicious  words  of  and  concerning  the 
plaintiffs,  to  wit:  This  paper  (meaning 
thereby  aforesaid  paper  published  by  de- 
foidant)  baa  told  the  truth,  and  In  fact  only 
half  of  what  It  knows  (meaning  thereby  the 
aforesaid  malidons,  fiUss,  and  scandalous 
words  published  by  It  on  November  28,  1891, 
wore  true).  A  prominent  chemist  Is  now 
analyzing  three  of  the  alleged  tomales  (mean- 
ing thereby  said  tomales  made  by  said  plain- 
tift'B),  and  as  soon  as  bis  work  (meaning 
said  chemist's  work  as  aforesaid)  is  finished 
tlie  result  will  be  published.  It  is  also 
known  where  three  barrels  of  chickens  were 
bought  tor  a  dollar  a  barrel  because  tbey 
were  tainted  (meaning  thereby  tliat  said  plain- 
tiffs had  Iwught  said  chickens  for  use  in 
making  said  tomales).  It  can  also  produce 
eTldence  (meaning  thereto  tliat  said  defend- 
ant can  produce  evidence),  sworn,  from  seTen 
men  made  sick  by  eating  tomales'  (meaning 
thereby  that  said  men  were  made  sick  by 
eating  tomales  Ixmght  of  these  plaintiffs, 
because  of  the  said  tomales  having  been  made 
out  of  vile  meats  as  aforesaid),  by  means  of 
which  false,  scandalous,  and  malicious  words 
the  plaintiffs  have  been  greatly  injured  In 


tlielr  good  name  and  reputation,  and  have 
suffered  great  anxiety  of  mind,  and  hare 
t>een  exposed  to  a  prosecution  for  selling  arti- 
cles of  food  that  was  diseased  and  unwhole- 
some, and  have  been  greatly  damaged  in  their 
business,  to  the  damages  of  the  plaintiffs  In 
the  sum  of  $5,000."  The  answer  of  the  de- 
fendant admitted  that  It  was  a  corporation 
engaged  in  printing  and  publishing  a  news- 
paper In  Pueblo  coun^,  having  a  general 
circulation  In  that  county,  tmt  denied  all  the 
other  averments  of  the  complaint  The  cause 
proceeded  to  trial,  and  evidence  for  the  plain- 
tiffs was  giTen  which  showed  the  publication 
by  tbe  defendant  of  the  matters  complained 
of.  The  evidence  also  tended  to  prove  that 
tbe  publication  was  Intended  to  apply  to  the 
plaintiffs,  that  It  was  understxjod  by  the  pub- 
lic as  applying  to  them,  and  that  as  a  con- 
sequence their  business  suffered  serious  in- 
jury. It  was  shown  that  the  plabttlffis  were 
not  Dagos,  that  they  had  not  been  dlaas- 
ed  as  Dagos  among  their  nelghbws  or  by 
the  public,  that  they  were  tlie  only  firm  In 
the  city  engaged  In  tbe  manufacture  and 
sale  of  tomales,  and  that  none  were  made 
or  sold  by  Dagos.  At  the  close  of  plaintiffs' 
case  the  defendant  moTCd  tlie  court  Cor  a 
Judgment  of  ntmsnlt  The  motion  was  sus- 
tained, and  Judgment  given  toe  fbe  defend- 
ant, to  reTerse  whldi  the  plalntUb  prosecute 
this  appeal. 

The  only  question  we  are  requited  to  de- 
termine relates  to  the  sufflcloKT  of  the  com- 
plaint The  libdons  character  of  the  pub- 
lished words  Is  not,  and  can  not  Terr  wdl 
be,  questioned;  but  It  Is  cont«ided  that  on 
their  face  they  do  not  refer  to  the  plaintlflb, 
and  that  the  ctuni^Int  does  not  contain  the 
necesauy  aTcrmmts  to  show  the  apidlcatlon 
of  the  defamatory  mattw  to  them.  Tbe  per- 
sons alluded  to  In  Hie  libelous  pubUcatttHii 
were  termed  *l>agos,'*  and  the  pl^tlflb  were 
not  Dagos,  but  the  persons  intended  were 
otlu^wise  described  in  mc3k  manner  that 
theh'  identity  could  easily  be  fixed.  In  ref- 
erence to  these  perstms  It  was  stated  In  the 
publication  that  neatly  the  whole  business 
of  Pueblo  was  owned  and  controlled  by  one 
company.  From  this  description  It  could  not 
liaTe  been  dlfflcnlt  for  the  dtlzens  of  Pueblo 
to  ascertain  what  persons  were  meant,  not- 
withstanding they  were  not  named,  and  not- 
withstanding the  term  "Dagos"  was  api^ed 
to  tliem.  Section  68  of  the  Code  provides 
that  in  actlws  for  libel  or  slander  It  shall  not 
be  necessary  to  state  in  the  ccHnj^Int  any 
extrinsic  facts  tor  the  purpose  of  showing 
the  appUcatitm  to  tbe  idaintlff  of  the  d^ma- 
tory  matter  out  of  which  the  cause  of  action 
aroso,  but  it  shall  be  sufficient  to  state  gen- 
erally that  the  same  was  publle^d  or  spoken 
concerning  the  plaintiff.  It  has  been  hdd 
under  a  similar  statute  that  even  where  tbe 
person  against  whom  the  Ilbdous  charge  is 
made  Is  so  ambiguously  described  that  with- 
out the  aid  <^  extrinsic  facts  his  identity 
cannot  be  ascertained,  it  is  snfflcIeDt  to  state 
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geneirally  that  It  was  published  ooneeming 
the  plaintiff,  and  that  the  averments  and 
colloquium  which  were  formerly  necessary 
to  connect  the  Ilhel  with  the  plaintiff  may  be 
dispensed  with.  Petsch  t.  Prlntinff  Co.,  40 
Minn.  201,  41  N.  W.  1034.  The  complaint 
avers  that  the  words  in  question  were  pub- 
lished of  and  concomln!;  the  plaintiffs,  and 
upon  the  authority  of  the  case  dted  no  fur- 
ther allcRotfon  was  requisite  to  apply  the 
words  to  the  plaintiffs;  but,  concedlnjr  that 
this  averment  Is  not  sufficient  in  itself,  and 
that  the  ailegitlon  of  some  extrinsic  fact  or 
facts  Identifying  the  plaintiffs  with  the  per- 
sons alluded  to  In  the  publication  was  nec- 
essaiy,  we  And  a  statement  In  the  complaint 
which  fully  satisfies  the  requirement  It  Is 
aet  forth  by  way  of  inducement  that  at  the 
time  of  the  publication  the  plaintiffs  were, 
and  had  been  tor  some  time  previously,  con- 
trolling, owiUng,  and  doing  all,  or  almost  all, 
of  the  burinesa  mentioned,  whl<di  was  being 
done  witUD  the  dty  of  Pueblo.  This  is  sub- 
stantially the  language  used  In  the  publlca^ 
tton  to  describe  the  persoos  to  whom  It  re- 
ferred, and  Is  a  sufflclent  identification  of  the 
plaintiffs  as  being  those  persons.  We  are  of 
the  opinion  that  the  defendant's  objection  to 
the  complaint  is  not  well  talcen,  and  as  the 
evidence  given  was  ample.  In  the  absence  of 
any  showing  by  the  defendant,  to  authorize 
a  verdict  for  the  plaintiffs,  the  court  erred  In 
granting  the  nonsuit  The  Judgment  must 
be  reversed.  Bermed. 


DWELLE  V.  PLUMMEB. 
(Court  of  Appeals  of  Colorado.   Sept  24. 18&4.) 

OrriCIR  OF  VOLOKTART  ASSOCIATION— POWERB. 

A  person  who  is  merely  acting  an  treaa- 
nrer  of  a  voluntary  aaaocintion,  withont  having 
been  elected  tu  the  office,~the  original  appointee 
having  gone  oat  of  office, — whose  constitation 
provides  that  the  treasurer  ehall  have  the  cus- 
tody of  its  personalty,  cannot  sue  for  the  re- 
'Mivery  of  mch  property. 

Appeal  from  Arapahoe  county  court 
Action  by  L.  C  Dwelle  against  F.  E.  Plum- 

mw.  Haste  was  a  Judgment  for  d^endant, 

and  jdalntUt  appeals.  Affirmed. 

Benjamin  Staunton,  toe  aro^lant 

BISSELL,  P.  J.  Mrs.  Dwelle  brought  re- 
plevin against  the  appellee.  Plummet,  to  re- 
cover possession  of  a  piano.  The  case  orig- 
inated before  a  justice,  and.  having  been 
afterwards  tried  on  appeal  before  the  county 
court,  she  brought  the  case  here  to  reverse 
the  Judgment  which  had  been  rendered 
against  h».  It  would  seem  that  In  1892 
there  was  an  organization  called  the 
"Women's  AssociatlOD  of  Pn^essive  "Work- 
ers,"  consisting  of  some  IS  or  20  different 
women.  The  association  occupied  some 
premlaee  which  were  owned  by  Flummer, 


and  at  some  time  during  the  occopancy  It 

had  placed  the  piano  In  ttie  rooms.  Tbe  mat- 
to-  Is  not  made  entirely  clear  by  the  testi- 
mony, but  the  association  had  evidently 
changed  Its  quarters,  or  were  about  to 
change  them;  and,  when  Mrs.  Dwelle  calle*! 
to  get  the  piano,  Hummer  refused  to  let 
her  have  It.  The  reason  of  the  refusal  is 
not  dear,  since  flie  rent  was  paid;  but,  un- 
der some  sort  of  a  notice,  Plummer  reserved 
the  right  to  retain  the  instrument,  or  at  least 
to  refuse  to  surrender  it  to  Mrs.  Dwelle. 
Prior  to  the  trial  the  Association  of  Work- 
ers Incorporated  under  the  statute.  Wheth- 
er they  had  incorporated  at  the  time  of  the 
demand,  and  before  the  suit,  was  not  shown. 
On  the  trial  the  plaintiff,  in  support  of  her 
claim  of  right  to  the  possession  of  the  prop- 
erty. Introduced  the  constltiition  and  by-laws 
which  had  been  adopted  by  the  voluntary 
(x:ganlzation  of  the  parties.  Under  that  con- 
Btitntlon  and  those  by-laws  the  secretary  and 
treasurer  of  the  organization  was  intmated 
with  the  custody  and  care  of  what  personal 
property  mlg^t  belong  to  the  body.  The  par- 
ticular ctistody  was  evidently  given  to  the 
one  dected  or  appointed  to  that  position. 
At  the  time  that  Mrs.  Dwelle  went  for  the 
piano  she  was  discharging  the  duties  of 
treasurer,  but  had  never  been  either  Mected 
or  aippolnted  to  the  office  by  the  board  of 
directors,  whtcb  had  the  power  of  election 
and  appointm^t  The  original  appointee  or 
elective  officer  had  In  some  way  gone  out  of 
office,  and  Mrs.  Dwelle,  by  the  consent  of 
the  parties,  was  dUnbai^ng  the  duties  ap- 
pertaining to  the  position.  So  far  as  the 
evidence  goes  the  property  bad  never  been 
turned  over  to  her,  or  in  any  way  put  into 
her  poesesalon.  This  statement  of  facts  dis- 
poses of  the  present  appeal,  and  renders  It 
necessary  to  affirm  the  Judgment  It  Is  al- 
ways  true  that  some  sort  of  property,  either 
genial  or  special,  must  exist,  to  carry  with 
it  the  right  to  the  possession  of  personal 
property  replevied,  and  to  entitle  the  plaintiff 
to  maintain  this  kind  of  an  action.  It  Is 
wholly  unnecessary  to  go  into  distinctitms 
between  prop^-ty  general  and  property  spe- 
cial, and  the  statement  of  the  kind  of  rlg^t 
which  will  support  the  action  as  against  an 
Intruder,  or  one  without  any  sort  of  claim, 
which  would  seem  to  be  the  position  occu- 
pied by  Plummer.  In  actions  of  this  de- 
scription the  plaintiff  must  recover  on  the 
strength  of  her  own  title,  and  she  must  make 
proof  which  in  some  way  establishes  a  right 
In  her  to  the  possession  of  the  thing  re- 
plevied. Having  failed  to  do  this.  Mrs. 
Dwelle  manifestly  could  not  maintain  the 
action.  The  assoclauon,  of  course.  Is  not 
without  a  remedy,  whether  It  be  or  be  not 
incorporated,  and  that  remedy  the  parties 
are  probably  still  at  liberty  to  pursue.  The 
Judgment  of  the  court  below  being  In  accord 
with  these  views.  It  must  be  affirmed.  Af- 
firmed. 
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STEVENS  *.  BOARD  OF  COM'BS  OF 
SEDGWICK  COUNTY. 

(Court  of  Appeals  of  Colorado.   Sept.  24, 18D4.) 

ScnooLs — Ditties  of  Cocstt  Scpkri?!Tesdest— 
Attendiko  "Dibthict  Normal." 

As  neither  Gen.  St.  c.  97,  as  amended 
by  Laws  1887,  p.  3t)7,  deSDine  the  duties  of  a 
county  8iit>er!nten(1ent  of  hcEooIs,  nor  Laws 
1S81,  p.  31iO,  providing  that  the  county  superin- 
tendeuts  of  each  normal  institute  district  shall 
out  of  their  miraber  annually  select  an  executive 
committee  to  fix  the  time  and  place  of  holding  a 
normal  institute,  requires  a  coun»  supenn- 
tendent  to  attend  a  "dUtrfct  normal,"  a  county 
superintendent  who  does  so  la  not  entitled  either 
to  mileage  or  a  per  diem  eompenSBtlon,  though 
he  is  a  member  of  the  executlTe  committee  of 
the  normal  district. 

Emv  to  district  court,  Sedgwick  ooimty. 

B.  H.  Sterena,  cotm^  guperintotdeut  <^ 
schools,  presented  his  claim  to  the  board  of 
county  commissioners  of  Sedgwick  county  for 
mileage  and  per  diem  compensation  during 
his  attendance  at  a  "dlatrlct  normal."  The 
claim  wo*  diaaUowed,  and  on  appeal  to  the 
district  court  judgment  was  rendered  against 
him,  and  he  brings  error.  Affirmed. 

This  Is  a  controTersy  between  Stevens,  the 
plalntifT  In  error,  and  the  commissioners  of 
Sedgwlt^  coimty,  over  a  claim  which  Stevens 
makes  as  county  superintendent  of  sckools  for 
services  which  he  rendered.  The  cause  was 
heard  upon  an  agreed  statement  of  facts, 
which  substantlolly  recites  that  what  is  called 
a  "district  normal"  was  regidarly  called  in 
April,  1802,  and  was  holden  11  daye,— froia 
Axignst  1  to  August  12.  1802,'-at  Sterling, 
which  was  116  miles  distant  from  JulestFui^, 
the  residence  of  the  superintendent,  Stevens. 
Stevens  was  regularly  elected  a  member  of 
the  executive  committee  when  the  normal 
was  called,  and  served  in  that  capacity.  He 
was  not  elected  as  an  instructor  to  conduct 
the  Institute,  but  simply  as  a  member  of  the 
executive  committee,  for  the  purposes  ot  Its 
organization,  with  the  othur  comity  superin- 
tendents. Stevens  presented  bis  claim  to  the 
board  ot  county  commissicaierB,  and  It  was 
disallowed.  He  took  an  appeal  to  the  district 
uourt,  where  tlie  matter  was  again  heard,  and 
jiidgmf.'nt  yeas  rendered  iigalnst  him.  He 
sued  out  a  writ  of  error  to  reverse  this  judg- 
inent 

W.  D.  Kelspy,  fbr  plalntlflf  In  error.  J.  S. 
Oamahan,  for  defendant  in  error. 

BISSELL,  P.  J.  The  cMitro+er^  Is  ad  «- 
oeedlngly  narrow  one.  nnd  presents  but  one 
question  for  consideration.  Chapter  07.  Oen. 
St.,  fts  amnidcd  by  Acts  ISST,  p.  3l»T,  defines 
the  duties  of  a  county  superintendent.  Wltbont 
att^pttug  to  quote  the  statute,  or  state  In 
detail  what  those  duties  are.  It  may  be  ob- 
served that  they  relate  solely  to  the  schools 
established  in  his  own  county,  their  euperin- 
tendence,  nn  oversight  of  the  teachers  and 
various  officers,  and  the  management  vrltbln 
defined  Umlts  of  the  ftrnds  used  fbr  school 
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purposes.  The  same  act  provides  that  bis 
compensation  for  this  labor  shall  be  five  dol- 
lars per  day  and  ten  cents  a  mile  for  the  dis- 
tance necessarily  traveled  in  counties  of  the 
class  within  which  Sedgwick  Is  Included. 
There  is  nothing  in  these  various  acts  and 
amendments  which  Imposes  on  the  superin- 
tendent the  duty  of  attending  the  district  nor- 
mal, nor  has  he  any  connection  with  it  under 
the  act  which  established  It  (Sesa.  Laws  ISOl, 
p.  320),  save  to  aid  in  the  selection  of  an  ex- 
ecutive committee,  which  determines  the  time 
and  place  for  holding  the  Institute,  and  selects 
the  conductor  or  Instructor  for  IL  There  are 
certain  duties  Imposed  by  the  act  upon  those 
who  are  selected  as  members  of  the  execu- 
tive committee,  but  these  do  not  Include  an 
attendance  upon  the  institute,  nor  the  dis- 
charge of  any  duties  In  Immediate  connection 
with  Its  sessions.  Under  these  circumstances, 
it  Is  not  easy  to  see  any  reaswable  basis  for 
the  contention  that  the  count?  superintendent 
is  entitled  to  a  per  diem  and  mileage  for  an 
attendance  at  its  sessions.  It  is  alwa^  true 
that,  where  the  duties  of  an  office  and  his 
compenaatlott  are  prescribed  by  statute,  it 
akne  oan  be  locdied  to  for  the  purposes  of  as- 
certaining and  settling  what  his  rights  may  be 
In  respect  of  such  mattere.  Whea-e  the  duties 
are  defloed,  and  the  compensation  definitely 
provided,  no  dalto  can  be  made  for  any  fees 
other  than  those  specifically  stated.  In  the 
presHit  case  no  duty  is  laid  on  the  superln- 
teDd«sit  to  attend  the  normal  institute,  and,  if 
he  does  attend,  such  attendance  cannot  he 
held  to  be  the  performance  of  a  statutory 
duty  entitling  him  to  the  compensation  pro- 
vided for  In  the  other  section  of  the  act  The 
Judgment  accojrds  with  our  views  of  the  prop- 
er construction  of  the  statute,  aud  It  will  ac- 
cordingly be  afflrmed.  Affirmed. 


.     WOODRUFF  v.  HEKSBL. 
(Court  of  Appeals  of  Colorado.  Sept.  24, 18M.) 

Actios  on  Okdbb— Accbptancb  bt  Diuwbk— 

Novation'— CuNsiDSKATiox. 

1.  To  sue  the  owner  of  a  building  on  an  or- 
der drawn  nn  him  by  n  contractor,  to  whom  hb 
was  indebted,  fai  favor  of  a  sabeontracfair,  an  ac- 
ceptance of  the  order  by  the  owner  moat  tw 

shown. 

2.  For  a  creditor  to  sabsCitute  his  creditor 
to  his  right  of  action  on  claims  against  his 
debtor,  a  new  contract  must  he  made  releaainf 
the  (Uiginal  debt. 

Appeal  from  Arapahoe  county  court 
Action  by  Wllltam  S.  Hensel  aii^nst  War- 
ren Woodruff  on  contract  Judgment  for 
plahitlff,  and  defendant  appeals.  Bemsed. 

m  B.  JSdmonds,  for  appellant  Jobn  Bipp^ 
for  BM^eilee. 

BE&D,  J.  Appellant  contracted  with  Qeorgb 
W.  Dade  for  Hie  building  of  two  homes  at 
$816  each.  Hens^  (appdlee)  was  enaployed 
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to  woric  npon  the  buildings.  The  buildings  | 
^riwe  coiaapleted  In  the  ^rb^  or 'early '  Sum- 
mer of  tSUU.  At  the  time  of  their  o&n^iletion 
I>ade,  th»  contmctor,  was  Indebted  to  ftppd> 
lee  about  $106  for  labor.  Appellant  from, 
time  to  time  bed  paid  Dade  TariooH  sums  of 
mniey,  bat  late  In  the  fall  <about  Thanks- 
0Tlng)  there  had  be^  no  settiement  be- 
tween appidlant  and  Dade.  It  appears  that 
appelkie  had  pMrloasly  applied  to  appelant 
for  money  on  account  of  Dade,  and  had  on 
one  occaalon  been  paid  |6.  At  a  later  date 
he  again  ap^led,  and  was  Informed  that  be 
must  get  an  order  from  Dade.  At  about  the 
date  mentioned  (late  In  Kovember,  ld92> 
Dade  drew  a  written  order  upon  appellant 
In  faror  of  appellee  for  $100.  Dade  and  ap- 
pellee went  tosettaer  to  the  house  of  appel* 
lant  The  .order  was  presented.  Although 
the  evidence  Is  somewhat  conflicting,  that  of 
both  parties  establishes  the  fact  that  the 
written  order  was  not  accepted  by  appellant. 
Plalntur  testified  that  the  order  was  handed 
to  appellant,  who  read  It,  and  said:  "  'I  can't 
pay  tbie  alt.  now,'  bnt  he  went  up  and  got 
his  time  book.  He  aald,  *I  will  pay  twenty 
do)lai*s/  and  says,  'I  will  settle  tiM  middle 
of  the  week;  maybe  the  middle,  and  it  may 
be  the  last.'"  Dade  testified:  "Ihadwrlttm 
an  order  for  a  hundred  dollars,  and  Mr.  Hen- 
sel  then  passed  the  order  to  Mr.  ■Woodruff. 
Mr.  Woodruff  took  the  order,  and  looked  at 
It  and  then  paid  Mr.  Hensel  twenty  dollars. 
He  did  not  object  to  the  payment  of  the 
twenty  dollars.  He  simply  stated  that  was 
all  he  could  spare  at  that  time."  Appellant 
testified:  "I  said  to  Mr.  Dade:  *Why,  It  is 
an  order  for  a  hondred  dollars.  It  Is  a  ques- 
tion whether  I  owe  yon  itny  money,  but  I  am 
very  sure  I  don't  owe  you  a  hundred  dol- 
lars, and  I  will  not  have  anythtnig:  to  do  with 
the  order,'  and  passed  It  back  to  Mr.  Hensel." 

other  parties  said  the  order^  was  retained 
by  appellant  However  the  fact  may  be, 
that  was  the  la«t  seen  or  known  of  the  order 
by  elth^  of  the  parties.  Appellant  paid  ap- 
pellee twenty  dollars  on  account  of  Dade,  and 
appellee  left  After  he  was  gone,  according 
to  the  evidence  of  Dade,  be  and  appellant 
looked  over  accounts,  or  had  a  partial  ex- 
amination, which  shovred  appellant  still  In- 
debted to  Dade  about  ?40.  TMs,  substantial- 
ly. Is  all  the  evidence  of  any  Importance  In 
the  case.  Appellee  bronght  suit  before  a  jus- 
tice of  the  peace.  There  Were  no  written 
pleadings.  As  near  as  can  be  gathered  from 
the  proceedlnjra,  counsel  of  appellee  proceed- 
ed upon  the  theory  that  the  transaction  was 
an  acceptance  of  the  order,  and  appellant 
legally  obliged  to  pay  the  remaining  $80, 
and  suit  was  thought  npon  the  lost  instru- 
ment An  appeal  was  taken  to  the  county 
court,  a  trial  had  to  the  court  without  a  jury, 
resulting  In  a  judgment  for  the  plaintiff  (ap- 
pellee) for  $40,  ^om-  which  this  appeal  is 
];at>secnted. 
It  is  aK>fir»t  that  Oie  court  eonecUj  fonnd 


I  that  there  had  been  no  acceptance  of  the  or- 
der, consequently  no  liability  on  account  of 
it;  bnt  the  court  evldentiy  regarded  the  trans- 
action as  a  legal  or  an  equitable  transfer 
of  tlie  ^40  found  to  be  due  from  appellant, 
and  gave  Judgment  for  It  In  this  the  court 
erred.  By  the  refusxil  to  accept  the  order  it 
became  of  no  legal  Importance  or  significance, 
and  could  not  without  acceptance  In  full, 
or  a  limited  acceptance  and  promise  to  pay 
some  fixed  sum,  be  the  basis  of  any  action, 
nor  op^te  as  a  transfer  or  aaelgnment  or 
promise  to  pay  any  amount  whatever,  and 
must  be  ignored,  and  treated  as  if  It  had 
never  existed.  The  liability,  If  any,  must 
have  arisen  from  otber  sources,  and  from  a 
contract,  promise,  or  agreement  on  the  part 
of  appellant  to  pay  appellee  whatever  sum 
on  settiement  should  be  found  due  Dade,  and 
a  request  from  Dade  that  the  balance  staould 
l>e  so  applied.  No  promise  is  alleged  or  claim- 
ed to  pay  any  amount  whatever.  Appellee  left 
before  It  was  a«eertained  what  if  any,  bal- 
ance was  due  Dade;  nor  was  there  any  agree-' 
ment  to  pay  it  to  appellee.  Woodruff  was 
the  debtor  of  Dade,  he  the  debtor  of  Hensel. 
To  bave  made  the  transfer  and  snbstitotion* 
so  as  to  enable  Hensal  to  malatatp  this  ac- 
tion against  appellant  a  new  contract— no- 
vatlon— was  necessary.  In  ord^r  to  effect  It^. 
tfte  three  parties  must  have  agreed  eitlier 
that  a  definite  amount  or  whatever  bolanca 
was.  due  Dade,  should. .  be  paid  appellee. 
Woodruff  must  have  agreed  to  pay  it  to  Ura- 
sel.  It  must  have  opwated  as  a  release  from 
Dade  to  Woodruff,  and  a  release  firom  Hen- 
sel to  Dade  to  the  extent  of  the  money  paid. 
No  such  formalities  occtured,  hence  no  ac- 
tion at  law  could  be  brought  by  appellee 
against  Woodruff.  "It  Is  the  case  of  a.  new 
contract  formed  and  a  former  contract  dis- 
solved, and  the  general  pMndples  in  regard 
to  consideration  attach  to  the  whole  transac- 
tion. Thus,  t»  give  -to  the  transaction  its 
4nU  legal  efficacy,  the  original  llabllltiea  must 
be  esttngulshed;  for  if  the  debt  from  A.  to 
B.  be  not  discharged  by  A.'8  promise  to  pay 
it  to  C,  Uien  there  is  no  consideration  for 
this  promise,  and  no  action  can  be  maintain- 
ed on  it"  Pars.  Cont  217-230;  Tatlock  v. 
Harris,  3  Term  K.  174;  Wilson  v.  Couphind, 
5  Barn.  &  Aid.  228;  Thompson  v.  Perclval, 
5  Barn.  &  Adol.  925;  I^^n^y  t.  Berry,  14 
N.  H.  82;  GlddingB  v.  Coleman,  12  N.  H.  163; 
Legro  V.  Staples,  16  Me.  252;  Ford  v.  Adams, 
2  Barb.  340;  Owen  v.  Bowen,  4  Car.  &  P.  93. 
Oounsel  devote  much  argument  to  the  propo- 
sition that  if  not  sustainable  at  law,  it  may 
be  regarded  and  enforced  as  an  equitable  as- 
signment An  examination,  under  theauilior- 
itles,  shows  the  trnnsnction  to  have  been 
lacking  in  the  necessary  requisites,  but  it 
is  sufficient  to  say  that  the  proceeding  Insti- 
tuted was  not  In  the  nature  of  one  to  enforce 
an  equitable  assignment  The  Judgment  will 
be  revenaA,  and  the  canse  remanded.  Be* 
versed. 
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lAMAB  HIIiUNO  &  ELEVATOR  CO.  T. 

GRABDOCK. 
(Court  of  Appeals  of  Colorado.  Sept.  24, 1894.) 
Validity  of  Costkact— Msmso  op  MiNiis— Db- 

LITEHT— VbKDICT— RBVIEW  ON  APPBAU 

1.  A  written  contract  for  the  purchase  of 
brick  to  be  mannfactured  by  plaintiff  required 
defendant  to  fnmiah  plaintiff  money  up  to  a 
certain  amount  to  pay  his  employes.  The  con- 
tract was  made,  but  not  delivered.  Plaintiff, 
though  he  had  told  defendont  that  his  broth- 
ers would  work  for  him,  and  therefore  the  pay 
roll  would  be  light,  afterwards  demanded  tnat 
not  only  their  pay,  but  also  pay  for  himself, 
should  be  included,  contrary  to  defendant's  un- 
derstanding. BM,  that  the  minds  of  the  pai^ 
ties  did  not  meet,  and  therefore  there  was  no 
contract. 

2.  Where  one  copy  of  a  contract  which  Is 
to  be  executed  in  duplicate  has  been  signed  by 
the  partieiL  bnt  is  left  with  the  attoni^  of  one 
party,  to  Dave  a  duplicate  executed,  there  is 
not  a  BuflSdent  deliTery  of  the  instrument  to 
constitute  a  contract. 

3.  Where  there  is  no  serious  conflict  in  the 
eTidencQ;  a  verdict  evidently  the  result  of  mis- 
take or  dictated  by  prejudice  will  be  set  aside. 

Appeal  from  district  court,  Prowers  county. 

Action  by  E.  A.  Craddock  against  the  Iol- 
mar  Milling  &;  Elevator  Company.  There 
waa  a  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

Appellant,  being  about  to  conBtnict  a  mill 
and  elevator  at  the  town  of  Lamar,  entered 
into  negotiations  with  appellee  to  make  and 
deliver  the  brick  necessary  for  the  stmctnre, 
estimated  to  be  about  450,000.  Correspond- 
ence had  been  had  between  appellee  and  ap- 
pellant in  regard  to  the  matter,  resulting, 
as  was  supposed,  In  an  agreement,  and  ap- 
pellant sent  a  contract  to  appellee  to  be 
executed,  which  he  declined  to  execute. 
About  March  10,  1893,  Mullen,  manager  of 
appellant,  went  to  Lamar,  saw  appellee,  who 
said  he  found  he  would  have  to  have  some 
money  advanced,  which  was  not  provided  for 
In  the  contract  He  required  $200  to  fit  up 
the  yard,  a  sum  not  to  exceed  (150  per  week 
for  current  expenses  and  to  pay  men,  some 
indefinite  sum  for  each  kiln  to  buy  fuel  when 
ready  to  be  burned;  the  $200  to  be  advanced 
at  the  time  of  executing  the  contract,  the 
money  for  exi>ensea  to  be  paid  weekly,  on  a 
sworn  statement  of  appellee  of  the  requisite 
amount.  Appellant  seems  to  have  acceded 
to  the  terms,  and  the  parties  had  the  agree- 
ment reduced  to  writing.  It  was  to  be  In  du- 
plicate. One  copy  was  made,  signed  by  the 
parties,  and  left  with  the  attorney,  to  have 
the  other  pre[>ared.  It  appears  there  had 
been  previous  talk  In  regard  to  appellee  giv- 
ing a  bond  or  security  for  the  advances  of 
money  and  performance  of  the  contract  No 
duplicate  was  made.  No  contract  was  de- 
livered to  appellee.  The  manager  of  appel- 
lant took  possession  of  and  retained  the  ex- 
ecuted paper.  The  parties  again  met  &ud 
entered  upon  a  discussion  of  the  affair,  par- 
ticularly of  the  weekly  advances.  It  ap- 
pears that  appellee  had  previously  Informed 
the  manager  that  be  bad  three  brothers  who 


would  work,  and  that  expenses  tar  hired 
hdp  wonld  be  comparatively  light  In  the 
discussion  last  alluded  to.  It  transpired  that 
the  weekly  disbursements  were  to  Indnde 
the  wages  of  the  three  brothers,  and  wages 
to  appellee  at  $3.50  per  day.  The  previous 
talk  had  been  In  regard  to  security  in  the 
sum  of  $500.  The  manager  then  required 
$1,000.  Appellee  declined,  refused  or  neg- 
lected to  give  or  offer  any  security,  and 
claimed  the  contract  as  executed  and  obliga- 
tory, required  the  $200  to  be  advanced, 
which  was  declined,  and  the  whole  transac- 
tion declared  off  by  the  manager.  A  day 
or  two  later,  a  contract  was  made  with 
other  parties,  who  furnished  the  brliA  at 
an  advance  of  25  per  cent  per  thousand  over 
the  price  appellee  was  to  receive.  The  ex- 
ecuted paper  was  retained  and  destroyed 
by  appellant's  manager.  No  cooslderatlcm 
passed  between  the  parties.  It  Is  not  claim- 
ed that  api>ellee  expended  any  money  or 
made  any  preparations  for  the  manufactare 
of  brick.  Tbe  suit  was  brought  for  profits 
expected  to  be  made  in  furnishing  the  brick. 
A  trial  was  had  to  a  jury,  reroltlng  In  a 
verdict  and  judgment  for  aiq;ieUee  for  f300 
damages. 

O.  C.  Ooodale,  for  appellant  D.  Uc- 
Casklll,  for  appellee. 

REED.  J.  (after  stating  the  facts).  There 
are  several  errors  assigned.  Only  one  or 
two  need  to  be  considered.  The  verdict  of 
the  jury  was  against  all  the  evidence  in  the 
case.  The  testimony  shows  that  there  was 
no  contract  Appellant  was  to  advance  a 
comparatively  large  amount  of  money,  to 
enable  appellee  to  enter  upon  tbe  making  of 
brick,— 9200  to  fit  up  a  yard,  not  to  exceed 
$150  per  week  for  expenses  for  an  Indefinite 
number  of  weeks,  and  money  to  buy  fuel,— 
before  any  return  could  be  bad  or  any 
brick  delivered.  Tbe  requirements  of  the 
appellee  show  conclusively  that  he  was 
without  neceasaiy  money  to  enter  upon  the 
contract  and  probably  not  pecnniarlly  re- 
sponsible for  advances.  It  Is  testified  by 
manager  of  appellant  and  conceded  by  ap- 
pellee, that  security  was  to  be  given  for  ad- 
vances. None  was  offered  or  given.  The 
amount  was  not  settled,  and  certainly  $1.- 
000,  required  by  appellant  for  performance 
of  the  contract  and  advances,  was  not  ex- 
orbitant under  the  circumstances.  It  Is  true 
that  a  contract  was  drawn  and  signed  by 
both  parties.  That  of  Itself  was  of  no  legal 
Importance,  only  as  an  Incident  or  step  to- 
wards the  conclusion  or  consummation.  It 
was  to  be  in  duplicate  and  the  other  was 
not  signed.  The  one  signed  remained  in 
the  hands  of  appellant's  attorney.  Tb»e 
was  no  delivery.  The  delivery  of  the  con- 
tract and  receipt  of  the  bond  or  security 
should  have  been  contemporaneous,  unless 
waived  by  appellant.    Until  the  conclusion 

and  Interchange  of  paper&  all^lnchlental 
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acts  are  mxlj  considered  In  limine,  and  either 
party  may  withdraw  from  the  negotiation. 
If  the  terms  of  a  contract  founded  upon  mn- 
tnal  promises  have  not  been  foUy  agreed 
npon,  If  either  party  withholds  or  has  not 
gtroD  Us  full  assent  to  them,  the  contract  Is 
Incomplete.  It  binds  neither  of  the  parties, 
and  can  glre  rise  to  no  cause  of  action.  1 
Add.  Cont:  16;  Boutledge  Grant,  1  Moore 
&  P.  717;  dope  T.  Albinaon,  8  Bxch.  185; 
Blsh.  Oont  H  318,  819,  S23,  SS4;  Rommel  t. 
Wlngate,  103  Mass.  327;  Belfast  &  M.  U 
By.  Co.  T.  Inhabitants  of  Unity.  62  Me.  148. 

Not  only  had  there  been  a  tailnre  to  fur- 
nish bond  or  security  which  should  have 
been  done  contemporaneooaly  with  the  eie- 
cutlm  of  the  contract,  and  an  essential  to 
ItB  completion,  but  there  was  a  misunder- 
standing in  regard  to  the  application  of  the 
weekly  sum  of  $150  to  be  advanced  for  the 
payment  of  wages.  It  was  said  by  appl- 
ies that  bis  bills  for  wages  would  be  com- 
paratively light,  as  he  had  three  brothers 
who  woi^d  work  with  him.  The  manager 
of  appellant  understood  lliat  they  were  not 
to  have  wages  advanced,  bat,  on  further 
conversation,  it  transpired  that  he  not  only 
Intended  to  pay  the  three  brothers  full 
wages  weekly,  but  also  Intended  to  pay  him- 
self, for  his  own  services,  $3.00  per  day, 
weekly,— a  condition  so  novel  and  unprec- 
edented In  contracts  of  that  kind,  as  far  as 
he  was  concerned,  that  It  must  of  net^aslty 
have  created  doubts  in  regard  to  the  b<ma 
fides  of  his  Intentions.  At  any  rate.  It  Is 
apparent  that  there  was  a  misunderstand- 
ing, and  the  minds  of  the  contracting  par- 
ties had  not  met;  consequently,  no  contract 

The  custodian  of  the  signed  paper  was  the 
attorney  of  the  appellant  There  had  been 
no  delivery.  "Every  written  contract  must, 
to  take  effect,  be  delivered,  and  the  delivery 
must  be  absolute."  'The  delivery  of  a  writ- 
ten contract  Is  any  act  whereby  the  party 
ddlvering  It  relinquishes  his  power  over  the 
writing,  whether  by  passing  it  directly  to  the 
other  party,  or  to  any  third  person,  or  other- 
wise, with  the  express  or  implied  Intent 
that  shall  operate  as  a  c(»itract"  Blsh. 
Oont  IS  349.  390;  Fay  t.  Richardson,  7 
Pick.  91;  Hawkes  v.  Pike.  105  Mass.  660; 
Thatcher  r.  Wardens,  etc..  Church,  87  Mich. 
264.  The  contract  was  to  be  duplicated. 
Until  the  signing  of  both  and  delivery  of  one 
to  appellee,  there  was  no  contract  The 
written  paper  in  the  possession  of  the  legal 
agent  ot  appellant  was  as  much  In  Its  custo- 
dy and  under  Its  control  as  If  In  the  hand  of 
the  manager.  Until  fully  «ecated  and  de- 
livered, the  contract  was  In  limine;  either 
party  coald  revoke  or  withdraw. 

The  following  question  was  by  the  court 
sntHnitted  to  the  jury:  "The  first  question 
for  you  to  determine  Is,  did  the  defendant 
make  the  delivery  of  the  contract  fn  evi- 
dence?' It  was  found  affirmatively  by  the 
Jury.  It  was  not  only  entirely  unsupported, 
but  n^tired,       all  the  evidence  In  the 


case,  which  clearly  showed  the  contract  In- 
complete and  undelivered.  The  finding  of 
the  Jury  was  against  the  law  and  the  evi- 
dence, and  must  be  set  aside.  The  well- 
settled  rule  of  the  supreme  court  and  this 
court  is:  Where  the  testimony  Is  conflicting, 
&  finding  of  the  jury  will  not  be  disturbed. 
Where  there  Is  no  serious  conflict,  and  the 
verdict  Is  evidently  the  result  of  mistake  and 
misapprehension,  or  dictated  by  bias  and 
prejudice,  it  should  In  all  cases  be  set  aside. 
Ullman  v.  McCormlc.  12  Cola  553,  21  Fac. 
716;  Coon  v.  Duckett,  18  Oolo.  14,  21  Pac. 
906;  Newell  v.  GIggey,  13  Colo.  16,  21  Pac. 
904;  Caldwell  v.  WUley,  16  Colo.  169,  26 
Pac:  161;  Hockaday  v.  Goodwin,  1  Colo. 
App.  tK^  27  Pac  876;  Investment  Co.  v. 
Harrison,  1  Colo.  App.  466,  29  Pac.  462; 
Lawrence  v.  Weir,  S  Colo.  App.  401,  33  Pac. 
646.  The  Judgment  will  be  reversed,  and 
the  cause  remanded.  Reversed. 


9  Colo.  A  U7) 

PERSSB  V.   ATLANTIC-PACIPIO  RAIL- 

WAY  TUNNEL  CO. 
(Court  of  Appeals  of  Colorado.  Sept  24, 1894.) 

CORPORATS    BOKDB  —  DbLIVBRT  IK  PaTHBOT  OV 

Debt — Accountims  for  SmtpLUi — Bubbbqusst 
Pbaudulbkt  Halb~Ca.iicblutiom. 

1.  In  an  action  to  cancel  bonds  of  a  corpo- 
ration, on  the  groDnd  that  an  agent  In  whose 
hands  they  were  placed  for  sale  had  fraudu- 
lently disposed  of  them,  a  former  secretary  of 
the  company,  whose  sole  knowledge  of  the  mat- 
ter is  derived  from  coDversatioDS  with  one 
who  was  its  president  at  the  time  of  the  trans- 
action, cannot  testify  as  to  the  conditions  of  the 
deliTerr. 

2.  Where  a  corporation  delivers  to  a  credits 
or  its  bonds,  in  order  that  the  latter  may  sell 
them,  and  satisfy  bis  claim  out  of  the  pro- 
ceeds,  and  account  to  the  company  for  any  sar- 

ftlns,  the  titie  to  the  bonds  passes  to  the  ered- 
tor,  and  they  will  not,  in  an  action  by  the  cor* 
poration,  be  canceled  in  the  hands  of  a  trans- 
feree of  the  creditor  because  the  purchase  by 
him  was  not  made  In  good  faith. 

Error  to  district  court,  Arapahoe  conn^. 

Actkm  1^  the  Atlantlc-Faclflc  RaOwi^  Tus- 
nel  Company  against  Henry  8.  Persse  to 
cancel  bonds  issued  by  plaintiff.  Judgment 
was  rendoed  for  plalntU^  and  defendant 
appeals.  Berosed. 

H.  B.  Johnson,  for  plaintltF  In  oror.  Peace 
Se  McGInnls,  for  defendant  In  error. 

BISBELL,  P.  J.  The  Atiantic-Paclfic  Rail- 
way Tunnel  Company,  In  April,  1881,  filed 
a  bill  against  Persse  to  cancel  five  bonds,  of 
$100  each,  which  had  been  Issued  by  the 
Atlantic-Pacific  Railway  Tunnel  Company  in 
1883.  It  is  unnecessary  to  particularly  de- 
scribe the  bonds,  for  the  bill  rested  for  its 
equity,  if  It  has  any.  npon  the  orrangemeait 
under  which  the  bonds  were  delivered  to 
John  A  Coulter,  of  Georgetown.  The  blU 
charged  that  in  the  month  of  April,  1884,  the 
tunnel  company  placed  the  five  described 
bonds  In  the  hands  of  Coulter  to  s^  for 
$90  each.   It  charged  that  the  proceeds  were 
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to  be  turned  over  to  the  company  after  the 
sale.  This  was  the  bill.  The  evidence 
showed  nothing  of  that  sort.  The  railway  tim< 
nel  company  Introduced  no  evidence  which 
even  tended  to  establish  the  case  as  made 
by  their  complaint,  and  offered  no  evidence 
tending  to  show  that  the  bonds  had  ever 
been  placed  In  Coulter's  hands  for  sale.  The 
only  witness  which  the  company  produced 
was  one  Whltaker,  who  was  formerly  secre- 
tary of  the  company,  and  whose  sole  knowl- 
edge of  the  original  transaction  was  derived 
ftroin  conversations  with  Pomeroy,  who  was 
president  of  the  company  at  the  time  of  the 
transaction.  Necessarily,  this  was  not  evi- 
dence which  would  support  a  dea-ee.  The 
court,  howeva-,  refused  to  dismiss  the  com- 
plaint upon  the  plalntlfTs  proofs,  and  the 
defendant  was  compelled  to  go  Into  his  case. 
The  defendant  proved  that,  prior  to  the  time 
of  the  delivery  of  the  bonds,  Coulter  had 
been  employed  by  Pomeroy,  the  president  of 
the  company,  to  perform  certain  legal  serv- 
ices vjion  their  behalf  with  reference  to  the 
trial  of  a  case  then  pending  In  Georgetown. 
After  Coulter  had  performed  these  services, 
Pomei'oy  stated  that  neither  he  nor  the  com- 
pany had  any  money,  and  substantially  that 
Coulter  would  have  to  accept  these  bonds 
In  payment  for  his  services.  They  were  de- 
livered to  him  for  the  purposes  of  liquidating 
hla  claim  for  the  work,  with  authority  to 
sell,  and  apply  the  proceeds  to  the  satisfac- 
tion of  his  demand,  accounting  to  the  com- 
pany, in  case  of  a  sale,  for  any  surplus 
which  he  might  receive  over  and  above  the 
amount  of  bis  demand.  It  is  scarcely  worth 
while  to  state  the  evidence  on  the  subject, 
since  It  is  wholly  uncontradicted,  and  in 
legal  effect  amounts  to  a  delivery  of  the 
bonds  to  Coulter  for  the  liquidation  of  his 
claim,  with  the  power  to  sell.  There  was 
nothing  whatever  in  the  transaction  which 
gives  color  to  the  contention  that  it  was  the 
purpose  or  Intention  of  either  of  the  parties 
that  It  should  amount  to  a  mortgage  or  a 
pledge,  but  It  was  evidently  an  attempt  by 
Pomeroy  to  pay  Coulter's  claim  by  the  deliv- 
ery of  these  bonds.  The  bonds  remained  In 
Coulter's  possession  from  1S83  to  the  time 
that  he  disposed  of  them  to  one  Jennings, 
who  was  the  vendor  of  the  plaintiff  In  OT-or, 
Persse.  There  Is  no  necessity  to  discuss  the 
question  of  the  good  faith  of  the  transfer 
between  Coulter  and  Jennings,  nor  the  query 
whether  this  was  a  cover  for  the  sale  to 
Persse,  who  became  a  purchaser  from  Jen- 
nings at  $225,  while  the  consideration  which 
passed  between  Jennings  and  Coulter  was 
only  $5.  If  there  Is  any  question  CMicem- 
ing  that  transaction,  there  is  nothing  In  the 
record  to  show  it;  and,  according  to  our 
view  of  the  legal  relations  of  the  parties,  the 
only  remedy  which  the  company  would  have. 
If  any,  would  be  to  recover  of  Coulter  the 
difference  between  his  demand  and  the  sum 
for  which  the  bonds  were  sold  to  Persse. 
provided  they  were  able  to  Impeach  the 


transactloD  between  Tunings  and  Conltv. 
There  Is  nothing  In  the  ncotA  which  at  all 
tends  In  this  dh^ctlon.  but  It  manttesUy  to 
the  only  possible  remedy. 

This  statement  makes  It  very  clear  that  tiie 
tnnnel  company  wholly  failed  to  prove  any 
case  which  entitled  them  to  the  relief  which 
they  demanded,  and  which  they  got.  to  wit, 
the  cancellation  of  the  bonds,  and  their  sur- 
iend«  by  Mr.  Persse.  It  Is  always  tree  that 
a  transaction  of  this  sort  is  open  to  tnvefttlga- 
tlon,  and,  If  the  parties  are  able  to  show 
that  the  transaction  was  one  by  way  of 
mortgage  or  pledge,  they  are  entitled  to  re- 
lief, unless  the  matter  concerns  mercantile 
papar  which  has  passed  Into  the  bands  of 
an  Innocent  purchaser  for  valoe.  But.  wher- 
ever there  Is  an  absence  of  any  such  condi- 
tion as  the  law  requires  to  change  an  absolute 
sale  into  a  mortgage  or  Into  a  pledge,  it  is 
always  upheld  as  a  valid  transfer,  and  the 
title  of  the  transferee  Is  not  subject  to  im- 
peachment Reeves  v.  Sebern,  16  Iowa,  234; 
Com.  V.  Reading  Sav.  Bank,  137  Mass.  431. 

There  Is  quite  a  dispute  in  the  case,  grow- 
ing out  of  the  purchase  which  was  made 
Persse.  The  secretary  of  the  company,  who 
was  the  only  witness  for  the  plaintiff,  con- 
tends ttiat  be  gave  Persse  notice  of  Jennings' 
want  of  title,  and  that  he  bought  with  full 
knowledge  of  the  claim  of  the  company  that 
Coulter  held  tlie  bonds  for  sale,  and  .vaa 
without  any  title.  This  evidence  was  totally 
contradicted  by  Mr.  Persse.  who  claims  that 
he  bought  without  knowledge  or  notice  ot 
Jennings'  title,  or  of  the  way  and  manner 
In  which  Coulter  acquired  possession,  and 
that  he  Inquired  of  two  directors  of  the  com- 
pany as  to  the  validity  ot  the  securities,  and 
received  Information  that  they  were  valid 
claims  against  the  company.  In  this  be  Is 
strongly  supported  by  various  circumstances 
in  the  case,  among  which  are  the  facts  that 
Coulter  retained  possesaion  of  these  bonds 
for  upwards  of  six  years,  and  at  one  time 
left  the  bonds  with  the  secretary,  Mr.  Whlt- 
aker,  for  sale,  and  afterwanto  received  tbem 
from  him  when  informed  that  no  disposition 
of  tbera  was  possible.  These  circumstances 
tend  to  rebut  the  Idea  that  tha-e  was  any 
condition  attached  to  Coulter's  title,  and  like- 
wise tend  to  suppwt  Persse  In  his  denial  of 
Whltaker's  claim  that  be  was  Informed  of 
any  defects  In  Coulter's  title.  Since  tbe 
plaintiff  wholly  failed  to  prove  the  case  as 
he  laid  It,  and  there  Is  nothing  whatew  in 
the  record  to  show  that  the  bonds  were  de- 
livered to  Coulter  for  sale,  and  It  is  evident 
from  the  proof  that  he  acquired  an  absolutdy 
good  title  as  against  the  company,  with  the 
power  of  disposition,  the  plaintiff  was  not 
entitled  to  a  decree  canceling  the  bonds  in 
the  hands  of  Mr,  Persse,  regardless  of  tbe 
sittiation  as  to  tbe  bona  fides  of  his  purchase. 

Tbe  appellant  requests  this  court  to  enter 
a  decree  of  foreclosure  on  a  cross  comptaint 
which  he  died.    We  are  doubtful  as  to  our 

power  to  grant  this  re4iue8t,,aud,Jji,.anj 
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cTent  should  decline  to  accede  to  it  since 
the  CAM  'WBS  foogtat  oa  aaotker  basis,  aii4 
It  te  not  eTldeut  that  Fersee  Is  entitled  to  a 
Iwecktnire  asalnst  tbe  pceaeat  appellee,  who 
was  tbe  plaintiff  below,  and  tbere  is  a  lack 
of  proof  as  to  Interest  and  parties  In  the 
record  wbich  would  justify  tlie  procedure. 
Since  tbe  Judgment  whidt  tbe  court  below 
entwed,  canceling  tbe  bonds,  it  in  hwtlUty 
to  our  views  of  the  rigbts  of  tbe  parties,  tbe 
judgment  will  be  reversed,  and  tbe  case  re- 
manded for  furtber  proceedings  in  Qoafwrn^ 
Ity  with  tblB  opinion.  Reversed. 


McBRIDH  T.  PEOPLE. 
(Court  of  Appeals  of  Colorado.  Sept.  24,  1804.) 
Uoiiiaos— HviPEXOs— Dviso  Ded-iBATioNB— In- 

8TKUCTION9. 

1.  In  ft  prosecution  of  a  husband  for  the 
murder  of  his  wife,  evidence  of  previous  drunk- 
en quarrels,  ending  la  no  serious  injury,  and 
iu  which  it  was  not  shown  which  was  the  ag- 
gressor^ifl  not  admissible. 

2.  Where  the  autopsy  shows  that  the  ex- 
ternal injuries  were  not  the  cause  of  the  wife's 
deatti.  her  dying  declaration  as  to  who  inflicted 
tbe  injuries  are  not  admissible. 

3.  The  fact  that  deceased  told  her  doctor 
he  need  not  call  again,  as  she  did  not  think  be 
could  do  her  any  good,  docs  not  show  a  sensb 
of  expected  death. 

4.  Where  deceased  merely  uods  her  head  to 
questions  asked  as  to  the  cause  of  her  death, 
she  being  iu  a  very  low  condition,  evidencti 
thereof  is  not  admfasible  as  dying  declarations 

0.  A  statement  by  the  deceased  that  "my 
hiiftbnnd  has  killed  me,"  basod  on  the  theory 
of  her  physician  that  her  death  is  the  result  of 
certain  external  injuries,  Itelng  merely  de- 
ceased's opinion,  is  inadmissible  as  a  dying  dec- 
laration. 

0,  "When,  in  a  prosecution  of  a  husband  foi 
the  murder  of  his  wife,  allefted  to  have  been 
caused  by  kicks  and  blows  iatlicted  by  him,  ine 
evidence  shows  that,  for  two  weeks  after  the 
blows  were  inflicted,  defendant  remained  with 
his  wife,  and  then  only  left  on  her  supffestion 
to  escape  arrest  for  selling  liquor  without  a 
license,  his  family  knowing  where  he  had  gone, 
an  instruction  that  defendant's  flight  can  be 
considered  as  showing  guilt  is  erroneous. 

Error  to  district  courtr  Arapaboe  county. 

Edward  McBride  was  oonrloted  of  murdw 
In  tbe  second  de^«e,  and  brings  error.  Be- 
versed. 

In  March,  VHXi,  plalntiiT  was  tried  for  tbe 
murder  of  bis  wlfe^  was  convicted  of  murder 
In  tbe  second  degree,  and  sentenced  for  life. 
Tlie  wife  died  December  31,  ISUl,  as  supposed 
and  alleged,  from  Injuries  Inflicted  by  the 
husband  in  beating  and  kicking  ber,  sense 
tbree  weeks  previous.  Tbe  husband  and  wife 
kept  a  grocery  store,  and  sold  spirituous  llq- 
uws  and  beer.  Aoeordlng  to  all  tbe  testi- 
mony, both  were  confirmed  Inebriates,  and 
hod  been  for  two  or  three  years,  getting  stu- 
pidly drunk,  sometimes  j<dntly  or  ia  com- 
pany with  each  other,  and  at  other  times  in- 
dividually and  separately.  When  undw  the 
Influence  of  liquor,  which  was  most  of  tbe 
time  towards  tbe  ciose  of  tbe  wife's  life, 
quarrels  and  personal  enoounters  were  fre- 


quent. Previous  to  any  evidence  establishing 
the  corpus  delicti,  being  tbe  first  evidence 
Introduced,  the  proeecutlon,  by  several  wit- 
nesses, made  proof  of  former  drunken  q.uar- 
lels  of  the  husband  and  wife,  proving  fre- 
quent personal  conflicts  for  two  years  be- 
fore the  death,  throwing  bottles  and  other 
mlssllea  at  each  other,  but  no  evidence  that 
those  thrown  by  the  husband  bit  the  wife. 
The  evidence  of  all  was  that  they  never  saw 
bim  hit  or  ki<;k  her.  The  conditions  were 
tersely  and  pathetically  described  by  the 
12  year  old  son  in  his  evidence,  as  follows: 
"Defendant  is  my  father.  Mother  died  De- 
cembo-  31,  1S91,  at  night  Fatbo:  was  at 
Houston's.  He  went  away  Monday  morning 
Mother's  eyes  was  black.  Saw  disturbance 
between  fathw  and  mother.  Don't  know 
bow  nuMiy  times.  Threw  cups  and  bottles 
at  each  oth^;  sticks  and  brickbats.  He 
kicked  her  out  of  tbe  door.  Father  hit 
her  with  a.  boot,  and  she  hit  him."  Cross-ex- 
amination by  Mr.  Dunklee:  "They  were 
both  drunk.  Have  seen  them  drunk  often. 
When  tiiey  were  drunk,  they  would  fight." 
Tbe  evidence  establlsfaes  the  fact  that  tbe 
wife  was  so  addicted  to  tbe  use  of  Uquot 
that,  for  a  Ions  time  previous  to  the  alleged 
injuries,  she  was  hardly  evw  free  from  its 
Influence,  and  at  times  helplessly  drunk;  that; 
previous  to  the  alleged  aasault  by  the  hus- 
band, she  bad  fallen  down  odloi;  had  fallen 
bi  other  places.  Once  she  was  found  lying 
outside  of  the  house.  At  another  time  she 
was  fwind,  with  two  children,  some  distance 
from  tbe  honse,  In  a  ravine,  without  cover 
or  consdonsDeas,  in  cold,  inclement  weather. 
Some  two  wedu  before  ber  death,  she  was 
eonflned  to  her  bed,  and  on  Decembw  28th 
a  physlciiaii,  Dr.  Bilby,  was  called.  Her  con- 
ditl<m  until  tbe  time  of  death  he  gave  as  fol- 
lows: "Was  called  to  see  Mrs.  McBride,  De- 
cember 2S.  1891,  in  the  morning.  Saw  Mo- 
Bride  himself,  bis  wife,  and  two  or  three 
children.  Mrs.  McBride  was  In  a  oitlcal 
condition.  Had  an  Inflamed  throat;  was  vom- 
iting blood;  had  a  pain  la  her  stomach;  also 
oomplalued  of  her  throat  Saw  her  five  times 
.before  she  died,  Deonnbw  Slst  Her  throat 
was  in  a  v«ry  bad  conditian,  and  she  said 
otae  had  not  bsffii  able  to  take  any  nourtA- 
ment  for  two  weeks,  niroat  looked  as 
though  she  had  been  taking  carbc^c  acid. 
He  said  she  had  been  on  a  protracted  spree, 
and  had  drook  about  two  gallons  of  llquw 
la  two  weeka  X  made  an  examination  the 
second  visit,  on  the  2Uth.  Found  a  bruise  on 
her  eye,  a  nnmbv  of  bruises  on  her  body, 
and  Iwulses  on  the  right  side,  one  on  left  hip, 
uid  one  an  inch  and  a  half  below  the  nipple 
'jniat  was  all  the  Iwulses  I  found.  BUb  cob- 
Unued  to  get  worse;  could  not  retain  any  nu- 
trition; vomited  blood  as  often  as  every  ten 
or  fifteen  minutes.  Q.  State  to  the  Jury  tbe 
CMiditien  of  deceased  When  you  called  De- 
cember 28tb.  A.  I  stated  yesterday,  I  found 
her  very  much  emaciated,  complaining  of 
throat  trouble,  romitinr  blood,  pain  in  tbe 
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bowels,  llttie  Krierance  In  abdominsl  caTttr. 
That  waj  hec  condlUon.  Skin  pale.  Face 
poor  and  emadated.  Made  no  chemical  ex- 
amination of  her  nrlne.  Q.  Doctor,  what,  in 
your  opinion,  cauaed  the  death  of  this  womanT 
(Objection.  Overruled.  Exception.)  A.  Lack 
of  nutrition  and  loss  of  blood,  caused  by 
Bome  Internal  injury.  Q.  From  your  exami- 
nation, what,  in  your  opinion,  caused  the  in- 
ternal Injury?  (ObJectlMi.  Overruled.  Hx- 
c^tloiL)  A.  From  the  blows  that  had  been 
delivered  on  the  external  parts."  Cross-ex- 
amination by  Mr.  Dunklee:  "She  told  me 
December  2Sth  that  she  had  been  drinking, 
far  stimolantB.  Her  throat  looked  as  though 
she  had  been  taking  something.  That  is 
why  I  asked  her.  On  the  first  visit,  I  gava 
her  blsmntb,  to  try  to  allay  the  vomiting, 
chloride  of  potash  and  tbactnre  of  iron  tor 
the  tliroat  trouble,  with  fomentnm  over  the 
abdomen.  She  was  much  rmi  down.  It 
■eemed  to  be  a  case  of  extreme  eihaustion.  I 
told  Mr.  McBrlde  that  Ab  had  what  some 
people  might  call  'la  grippe.*  Her  skin  was 
pale^  whitish.  Gave  a  Dorar'e  powder  the 
tUrd  TlBlt  Made  no  examination  of  nrlne, 
except  lo<riElng  at  it  Can  tell  by  the  color 
of  urine  whether  there  la  albnmln  In  tt  w  not 
It  wa«  a  caitfnl  examlnatl<m.  Think  fben 
was  no  albnmln  in  the  nrine,  because  it  was  a 
nmnal  color.  Do  not  know  that  the  nrine  I 
examined  was  Hra.  McBride^a  except  what 
the  nnrse  said.  Q.  Doctv,  It  la  a  fact  then, 
that  yon  bdlere  tbat  was  an  Internal  Injury? 
A.  Tea,  star.  Q.  BeUera  ttiat  now?  A.  Yes, 
air.  Q.  Bdleve  It  was  a  rapture?  A.  Tea, 
of  the  stomach  and  Intesttnea.  Q.  Sup- 
pose that  <at  a  iKMt  mortem  examination  of 
the  perwn.  In  which  all  parts  of  the  internal 
organs  were  examined,  and  ttaere  was  no 
mptnre  and  no  Internal  Injury  whatevw, 
would  yoQ  still  say  that  the  blood  came  from 
a  mptnre?  A.  I  would  not  If  I  made  the 
examination  cr  seen  Hie  examination  made. 
Q.  But  yon  would  not  trust  any  other  jAiy- 
Bldan,— la  tbat  rU^t?  A.  Under  that  condi- 
tion, I  would,  ot  coarse,  have  to  give  up  that 
I  was  wrong."  Dr.  Bllby  was  asked  tiie  ft>^ 
lowing  question  in  r^ard  to  bis  first  visit 
(December  281ii):  "Didn't  her  buaband  say 
to  you  In  her  presence  that  she  had  been  on 
a  two-we^  spree?  A.  Tes,  sir;  abe  said 
flhe  had  been  drinking.  *  ■  *  He  said  abe 
had  been  on  a  protracted  spree,  and  bad 
drank  about  two  gallons  of  liquw  In  two 
we^s."  An  ofildal  autopsy  was  bad,  made 
br  Dn.  B.  B.  Axten  and  B.  B.  Knight  Dr. 
Knight  testified,  after  stating  in  regard  to 
external  bruises  and  discoloratlons:  "I  would 
Bay  that  Bite  died  of  hemwrhage  and  exhaua- 
tlon.  •  •  •  We  fbund  eridencea  of  an  old 
inflammation  of  the  mitral  valve  of  the  heart 
of  deceased.  In  the  last  stages  of  Brlgb^a 
disease^  and  of  bonorrhage  from  tiie  noe- 
trila;  and.  the  patient  lying  in  bed,  the  blood 
would  naturally  go  Into  the  stomach,  and  be 
thrown  olf  by  vomiting.  Tfiere  was  no  rup- 
ture of  the  atouiach.  Koue  of  the  brulaea 


would  reach  tiia  internal  ogana.**  When  re- 
called, in  answer  to  an  elaborate  hypothetic- 
al Question,  wherein  It  was  assumed  that  the 
woman  bad  X)eea  knocked  down.  Jumped  up- 
on, and  vloIenUy  kicked  in  the  abdomen  and 
near  the  kidneya:  "Assuming  ail  those  added 
to  the  post  mortem,  what  do  you  now  say 
In  your  opinion?  A.  That  the  woman  died 
of  exhaustion,  and  from  chronic  alcoholism, 
with  probably  the  Bright's  disease  as  a  fac- 
tw  in  It  The  blood  would  have  &  marked 
effect  In  brii^ng  about  tiie  dlasfrintioo." 
And,  in  answer  to  questions  1^  Ibe  jTOy,  be 
testified  as  follow:  "BytheJuzy:  Couldnot 
tell  the  cause  of  death  from  the  autopsy?  A. 
To  t^  whether  the  deceased  died  of  Bright* a 
disease,  would  have  to  take  into  conaldera' 
tion  the  symptoms  while  living.  This  woman 
did  not  die  of  a  shock.  Th»e  were  no  evi- 
dences of  any  disease  except  Bright's.  By 
the  Jury:  If  tiiia  woman  received  the  blowa 
that  caused  those  black  and  blue  spots  that 
was  oa  the  body,  that  yoa  testified  to,  tb^ 
would  cause  the  stomach  to  be  ruptured,— 
that  would  canae  deatii?  A.  If  tbe  nt^msfti 
was  ruptured;  but  tbe  atomacb  ^as  not  rup- 
tured. Q.  What  would  cause  Ibe  throwing 
ott  of  blood?  A.  I  don't  know.  A  docen 
causes,— an  Inflammation  of  tbe  manbraue  of 
tbe  atomacb;  indigestion;  of  taking  ittlngs 
Into  the  atomacb.  that  could  not  be  digested; 
a  d^euMutiMi  and  breaking  down  of  tbe 
walls  of  theee  vessds,— doiais  of  causes. 
By  the  Jury:  In  the  early  part  of  your  ex- 
amination, you  said  that  a  kick  In  the  abdo- 
m&k,  and  also  striking  tiie  ftont  part  of  tbe 
Btomacli,  might  produce  congestion  of  the 
kidneys?  A.  Tee,  sir.  Q.  Did  you  find,  on 
your  post  mortem  examination,  any  indica- 
tion ta  a  blow  aa  the  finnt  part  of  tiie  per^ 
aon?  A.  We  did  not"  Dr.  Axtdl  tntifled: 
"We  found  tbe  mitral  valve  of  tbe  heart  af- 
fected. Tbe  kidneya  were  affected;  alao  tbe 
capsule  strips  indicated  Bright's  dlseasew 

*  *  *  We   found   no   internal  nQtnre^ 

*  *  *  no  internal  wounds.  •  •  • 
stomach  was  normaL  Q.  From  tbe  symp- 
toms you  saw  there,  did  she  have  BrigSit's 
disease?  A.  I  did  not  see  the  woman  until 
after  ber  death,  but  what  we  saw  in  ber  kid- 
neys, abe  bad  Bright^  dtaeas&  Thefflagooais 
X  made  at  tbe  time  was  a  cbnMilc  form." 

Statements  made  by  deceased  sbortij  be- 
fore death  were  allowed  in  evidotce  as  dying 
declarations.  Tbe  foundation  tor  tbelr  ad- 
mission was  aa  fidlows:  On  tbe  mmilng 
of  December  29tb  (Dr.  Bllby),  "I  says  to  bar, 
Ton  might  juat  as  wdl  tell  me  what  brou^t 
you  CHL'  She  saya,  *He  first  stmdc  me 
wltb  bis  fist  and  knocked  me  down,  and 
jumped  on  me,  and  kicked  me.  That  la  what 
caused  these  bmlaea,  and  also  tbe  bruise  on 
my  eye.'  She  told  me  she  did  not  think  It 
was  worth  while  for  me  to  come  back;  did 
not  think  I  could  do  ber  any  good.'*  On  tbe 
evening  of  tiie  dOtb.  at  S  o'clock.  86  boars 
after  having  told  bow  tbe  bruises  were  re- 
ceived, "I  told  ber  that  ber  dtances  for  Ufft 
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were  slim;  that  I  did  not  see  any  chance. 
I  cwld  ntt  rdieve  her."  "Sba  said  sbe 
was  going  to  die;  did  not  think  there  was 
any  hope  for  her.  This  was  about  5  o'clock 
tn  the  eTening  This  was  not  this  visit  that 
she  told  me  what  caused  the  bruises  on  her 
body.  That  was  on  the  morning  of  the  29th. 
She  made  no  statement  to  me  a:  this  time,— 
the  time  she  said  she  was  going  to  die,— be- 
cause we  had  talked  the  matter  over  before." 
WllUam  H.  Iteno  tesUfled  that  on  the  Slat, 
the  day  of  her  death,  "X  asked  h«r  it  she  was 
8uff«-tQg  from  injuries  Inflicted  by  her  hus- 
band, and  she  nodded  her  head,  'Yes.'  I 
then  asked  her  U  she  had  received  these  in- 
juries some  two  or  three  weeks  previous,  and 
she  nodded  her  head.  *ye8.'  That  was  about 
the  only  oonvwsatlon  I  had  with  hw.  She 
was  in  voy  low  condltioQ.  I  took  the  nod 
of  the  bead  as  meaning  'Yes.'  That  was  all 
the  reply  I  got."  Frank  Mulock  testified: 
"Bad  a  convowtion  with  Mrs.  McBride  the 
night  she  died,  December  31st.  concerning 
ciMMlltlon,  and  who  caused  ber  Injories. 
(Objection,  because  his  name  was  not  on 
informatttm  before  trial  Orermled.  Elx- 
ceptlon.)  A.  I  asked  her  what  seemed  to 
be  the  matter,  and  she  said.  'I  am  going  to 
die.'  'Oh.'  I  says,  'I  guess  yoa  will  not'  I 
said,  *Wbo  hit  yon?'  She  says—  (Objected 
to  as  Incompetent  Objection  overruled. 
Elxo^tlon.)  'My  husband  has  killed  me.'  I 
says,  'What  did  he  do  to  yon?'  She  said, 
*Ue  kicked  me  here'  [on  side];  snd  It  hnrt 
her  arm  and  ber  eye.  I  told  her,  'Yon  will 
be'  all  right  in  the  mOTnlng;*  and  she  says, 
'No,  I  am  afraid.'  She  said  this  occurred 
about  two  weeks  ago,  and  that  he  was  In  the 
habit  of  kicking  her.  She  was  in  a  bad  con- 
ditioa"  Henry  (Caswell  was  the  only  wit- 
ness that  testified  to  having  seen  the  defend- 
ant strike  or  kick  the  deceased:  *1  saw 
McBride  and  his  wife  on  or  about  the  19th 
day  of  December,  1891.  Mrs.  McBride  was 
In  the  kitchen.  I  conld  see  through  the  open 
do(^.  Don't  know  what  they  said.  1  looked 
aroimd  in  about  two  minutes.  Mrs.  McBride 
was  out  in  front  Mr.  McBride  was  over 
ber.  He  kicked  her  once;  I  do  not  know 
whether  In  the  back  or  side.  He  said,  'Yon 
God  damned  son  of  a  bitch,  I  will  kill  yon.* 
Saw  them  pretty  near  every  day  for  three 
years.  Never  saw  him  kick  ber  before.  I 
saw  him  pick  up  a  rock,  and  hit  ber  in  the 
back,  about  a  year  and  a  half  ago,  I  think. 
Saw  blm  twice  throw  rocks  at  her."  Two 
witnesses,  Switser  and  Franklin,  called  to 
impeach  c;aBweIl,  testified,  after  usual  foun- 
dation, Qiat  they  would  not  believe  him  un- 
der oatb. 

George  F.  Dunklee  and  O.  E.  Jackson,  for 
pialntiff  In  error.  Kugene  Engiey,  Atty.  Gen. 
(H.  T.  Sale,  of  counsel),  for  the  People. 

REBD.  J.  (afta>  stating  the  facts).  Tbere 
are  several  errors  assigned,  only  a  few  of 
which  It  wUl  be  necessary  to  dtscius.  The 


admission  of  the  evidence  of  several  wit- 
nesses in  regard  to  quarrels  of  the  husband 
and  wife  and  violent  altercations  when  both 
were  drunk,  In  a  period  of  two  years  previ- 
ous to  the  death.  Is  assigned  as  error.  The 
evidence  was  the  first  Introduced.  The 
corpus  dellcci  had  not  been  proved  or  at- 
tempted. "The  corpus  delicti  In  murder  has 
two  components,— death  as  the  result  and 
the  criminal  agency  of  another  as  the 
means."  And.  Law  Diet  "The  corijus  de- 
licti in  all  coses  of  homicide  must  be  proved 
as  an  esaeutial  condition  of  conviction.  To 
the  corpus  delicti.  In  this  sense,  •  •  •  it 
is  requisite  (1)  tlmt  the  deceased  should  hare 
been  shown  to  have  died  from  the  effect  of 
a  wound;  <2)  that  it  should  appear  that  tbls 
wound  was  unlawfully  inflicted,  and  that 
the  defendant  was  Implicated  In  the  crime." 
2  Whart  Gr.  Law,  i  311.  "And  even  when 
the  body  has  been  found,  and  although  Indi- 
cations of  a  violent  death  be  manifest,  it 
shall  be  fully  and  satisfactorily  proved  that 
the  death  was  neither  occasioned  by  natm*al 
causes,  by  accident  nor  by  the  act  of  the  de- 
ceased himself."  Starkle,  £v.  8G2,  SC3. 
"The  proof  of  the  charge  In  criminal  causes 
Involves  the  proof  of  two  distinct  proposi- 
tions: First  that  the  act  Itself  was  done; 
and.  secondly,  that  It  was  done  by  the  per- 
son charged,  ana  none  other."  3  Greenl.  Ev. 
f  30.  The  facts  proved  were  no  part  of  the 
res  gestae;  were  in  no  way  connected  with 
the  offense  charged.  Proof  of  periodical 
drunken  quarrcte  of  the  husband  and  wife, 
carried  on  for  two  years,  ending  in  no  seri- 
ous Injury,  and  not  characterised  by  any 
apparent  intention  to  do  great  bodily  Injury, 
when  the  violence  and  altercation  appeared 
to  be  mutual,  aad  tbere  was  no  proof  of 
which  was  tibe  aggressor  and  precipitated 
the  Cfrfllslont  should  not  have  been  ad- 
mitted at  that  stage  of  tiie  proceeding.  Such 
evld«ice  was  only  admissible  In  oonnectlon 
with  a  weU-estabUshed  corpus  delicti,  and  it 
Is  vary  doubtful  whether  i»oof  of  such  in- 
definite &cts  and  acta  would  have  been  adr 
misslble  In  the  case  at  any  time.  No  corpus 
delicti  having  been  proved.  It  was  error  to 
admit  the  evidence  to  aariat  In  establishing 
a  subsequent  doobtfol  ooi^his  dellcU.  Such 
evidence  Is  never  admissible  except  after 
the  oonins  delicti  has  been  fully  establlshedl 
then  only  for  tlie  purpose  characterlilng  the 
offense,  as  proof  of  malice,  motive,  tx  crlm-i 
Inal  intention.  "In  the  proof  of  criminal  in- 
tent or  guUty  knowledge,  any  other  acta  of 
the  party,  contemporaneous  with  the  ^Ind' 
pal  transaction,  may  be  given  In  evidence; 
*  *  *  yet  snch  evidence^  regularly,  ought 
not  to  be  Introduced  until  the  principal  fact 
constituting  the  corpus  delicti  has  been  es- 
tablished." 8  Greenl.  Ev.  I  19;  Shsifnw  r. 
Com.,  72  Pa.  St  00;  1  Greenl.  Bv.  |  93.  Ttke 
whole  of  such  evidence  admitted  only  went 
to  the  proof  of  such  facts  and  altercations 
when  the  parties  were  erased  and  irrespon- 
sible from  liquor,  and  tiiat  they  continued  to 

Digitized  by  Google 


956 


PACIFIC  BBPORTBR,  VoL  37. 


(Colo. 


lire  together  as  htisband  and  wife,  and,  as 
tar  as  the  proof  went,  peaceable  when  sober. 
Such  being  the  established  facts,  the  proof 
of  such  acts  neither  gave  character  to  the 
offense  charged  nor  proved  criminal  Intent 
or  malice,  and  consequently  were  not  admis- 
sible for  any  purpose,  and  must  have  been 
prejudicial  to  the  defendant,  fornlshlng  a 
basis  from  which  the  Jury  might  Infer  the 
fact  of  a  subsequent  killing. 

The  court  erred  In  admitting  evidence  of 
the  statements  of  deceased  characterized  and 
admitted  as  dying  declarations.  The  law  In 
regard  to  the  admission  of  such  evidence  Is 
well  settled,  and  has  been  for  an  indefinitely 
long  period;  so  well  settled  that  it  Is  hardly 
necessary  to  cite  authorities,  and  only  to 
state  the  well-established  elementary  prin- 
ciples that  control  It  Dying  declarations  are 
In  their  nature  secondary  and  hearsay  evi- 
dence,—an  exception  to  the  general  rule. 
Such  being  the  case,  they  are  very  carefully 
scrutinized.  "Dying  declarations  are  state- 
ments of  material  facts  concerning  the  cause 
and  circumstances  of  homicide,  made  by  the 
victim  under  the  solemn  belief  of  impending 
death,  the  effect  of  which  upon  the  mind  Is  re- 
garded as  equivalent  to  the  sanctity  of  an 
oath.  They  are  snbstltntes  for  sworn  testi- 
mony, and  must  be  snch  nairative  state- 
ments as  a  -witness  might  properly  give  on 
the  stand  If  living."  People  v.  Olmstead,  30 
Hich.  481;  Starke;  v.  People,  17  Ul.  21.  They 
are  admissible  only  in  case  of  homicide, 
where  tiie  death  of  the  deceased  Is  the  subject 
of  the  charge,  and  the  drcumatances  of  the 
deaUi  are  the  subjecta  of  snch  dedaratloiia. 
As  before  stated,  the  corpus  delicti  must  be 
dearly,  unequlTocally  established,  "Oiat  the 
condltkm  and  contemplated  death  were 
caused  by  Tioleuce,  and  the  evidence  must 
be  such  as  to  negative  dearly  all  probability 
of  death  from  natural  causes.  Then  the  cir- 
cumstances attendlns  the  infliction  of  the 
fatal  Injuries,  and  whom  Inflicted,  are  ad- 
misi^le,  not  otherwise.  Tested  by  these 
wellHsettled  nloa,  the  supposed  dying  deda- 
rations  yrere  deuiy  InadmlsslUe. 

The  attending  pliyiriclan  at  first  mipposed 
and  reported  it  aa  a  case  of  "grippe;"  next; 
after  an  examinathm  of  the  patlmt.  and  find- 
ing external  bruises  or  discoloratlons,  be 
adopted  the  supposition  that  the  effect  of  the 
external  vlolMice  had  been  to  rupture  In- 
ternal organs,  and  that  the  patient  was  dying 
of  such  rupture.  Dr.  Bilby  was  asked, 
**Now,  doctor,  please  slate  to  the  Jury  what 
Mrs.  McBrlde  said  to  you  at  this  time  [morn- 
ing of  December  29th]  •  •  •  concerning 
these  bruises  upon  her  body."  And  ha  an- 
swered that  she,  in  reference  to  each  of 
them,  said  that  they  were  inflicted  by  her 
husband.  Reno  testified:  "I  asked  her  if 
she  was  suffering  from  InJurieB  inflicted  by 
her  husband,  and  she  nodded  her  head, 
*Yes.'  I  then  asked  her  If  she  had  received 
these  injuries  some  two  or  three  weeks  pre- 
TiouB.  She  nodded  her  head,  'Tea.*  That 


was  about  the  only  conversatlMi  I  bad  with 
her.  •  •  •  She  was  In  reey  low  condi- 
tion.  I  took  the  nod  of  the  head  as  meaning 
'Yes.'  That  was  all  the  reply  I  got"  Mn- 
lock  testified:  "She  said  she  w»s  going  to 
die.  'Oh.'  I  883^,  *I  guess  yon  IpIII  not.'  I 
said,  'Who  hit  yoQ?'  She  says,  'My  husband 
has  killed  me.  *  *  *  He  kicked  me  here* 
[on  side];  and  It  hurt  her  arm  and  her  eye.  I 
told  her,  'You  will  be  all  ri^t  In  tiie  morn- 
ing;' and  she  said, 'No,  I  amafrald.'"  It  will 
be  observed  that  the  theory  of  death  by  in- 
ternal rupture  adopted  by  the  doctor  had 
been  accepted  by  the  deceased  and  the  par- 
ties Reno  and  Hulock,  and  In  each  Instance 
she  was  asked  who  Inflicted  the  external  In- 
juries, and  she  made  the  statements.  Dr. 
Bilby  stated  that.  If  tbe  autopsy  showed 
that  there  was  no  Internal  rupture,  "I  would, 
of  course,  have  to  give  up  that  I  was  wrong.** 
The  autopsy  showed  condnslvely  no  rupture, 
no  connection  whatever  between  the  external 
Injuries  and  the  cause  of  death;  hence  the 
Uieory  of  JMlby  was  exploded,  and  the  sup- 
posed  dying  dedaratlons  were  inadmlsslUe, 
pertaining  to  fiu;ts  entlrdy  independent  of. 
and  In  no  way  connected  with,  the  cause  of 
death.  The  alleged  dedarattons  made  to 
BUby  were  deariy  InadmlsslUe  from  the 
tact  tiiat  they  w«e  made  on  the  morning  of 
the  29tfa.  when  he  was  giving  her  a  hoffe  of 
Uviug,  and  tbe  only  evMenee  she  gave  of 
eijiected  death  was  that  she  informed  him 
that  he  could  do  her  no  good,  and  need  not  r»- 
tem.  Thirty-six  hours  afterwards  he  In- 
formed her  there  was  no  hope,  and  she  re- 
alized tbe  fact  of  Impending  death;  but  flis 
declarattons  were  not  repeated,  and  he  ad- 
mitted that  the  two  Interviews  had  been 
combined.  The  alleged  declarations  testlfled 
to  by  Reno  were  deariy  InadmiSBtMe  for  an- 
other  reason  than  the  one  stated  above.  To 
be  admissible,  the  condltlcm  of  tbe  person 
must  be  shown,-^tliat  there  vas  soffldent 
eonsdousness  and  InteUigmce  to  oompte- 
hend  and  intelligently  answer  the  questkma. 
She  did  not  speak;  stovly  nodded  hw  bead. 
"She  was  In  very  low  eondUKm."  There  Is 
no  evldmoe  of  snfflelent  conadoosoess  ts 
cw^rehend  the  Questions  aslrad.  Mulock's 
evidence  was  inadmissible,  as  It  only  per- 
tained to  tbe  external  injuries,  and  tbe  al- 
leged statement  of  tbe  deceased,  "My  hus- 
band has  killed  me,"  was  clearly  Inadmis- 
sible. It  was  her  opinion,  baaed  upon  that 
of  her  attraiding  idtysldan  and  pexbn^ 
others.  Opinions  In  dying  declarations  are 
never  admisslblfc  1  QreenL  Br.  I  109;  1 
Blsfa.  Gr.  Proc  |  1211. 

From  what  has  already  been  said,  it  will 
be  apparent  that  the  jury  was  misled  tbe 
improper  evidence  admitted,  and  by  tiw  In- 
structions of  tbe  court  giving  undue  and  un- 
warranted importance  to  the  theory  of  the 
prosecution,  persisted  In  and  permeating  the 
whole  trial,  which  common  Justice  required 
to  be  abandimed  on  the  incoming  of  tlie  evi- 
dence In  regard  to  the  corpus-dellcti.  Aa  al- 
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ready  shown,  the  eTldence  must  liaTe  been 
such  as  to  absolutely  establish  the  death  re- 
sulting from  violence,  and  clearly  negativ- 
ing the  possibility',  or,  at  least,  probability, 
of  death  from  natural  causes.  The  testi- 
mony clearly  showed  that  the  cause  or  causes 
of  death  were  entirely  disconnected  from  the 
external  injuries.  The  cause  or  causes  of 
death  were  not  obscure,  but  patent,— alco- 
holism, exposure,  and  exhaustion.  After  the 
supposed  injuries  were  received  and  the  sup- 
posed rupture  of  Internal  organs  occurred, 
over  two  weeks  had  elapsed,  during  which, 
according  to  the  statement  made  by  her  hus- 
band in  her  presence,  and  acquiesced  in  by 
her,  she  had  been  on  a  "prolonged  spree,"  had 
coutjumed  two  gallons  of  liquor.  She  had 
taken  no  nutrition.  According  to  the  evi- 
dence of  the  attending  physician,  by  the  use 
of  alcohol  or  some  other  agent,  the  lining 
membrane  of  the  mouth  and  throat  bad  been 
destroyed,  turned  white,  as  If  burned  by 
carbolic  acid.  Bright's  disease  may  have 
been  an  im[>ortant  factor,  but  an  unnecessary 
one.  The  history  of  the  woman's  habits  for 
two  years  and  the  uncontradicted  evidence 
established  more  natural  causes  of  death 
than  were  necessary,  without  Brlght's  dis- 
ease. In  their  periodical  drunken  conflicts, 
Bhe  was,  undoubtedly,  the  victim  of  violence 
and  abuse.  The  external  injuries.  If  Inflicted 
by  him,  may  have  affected,  more  or  less,  a 
person  in  her  prostrate  condition;  but  there 
Is  an  utter  want  of  evidence  that  they  caused 
death.  As  to  how  they  were  received  is  left 
equally  in  doubt  They  may  have  been  caus- 
ed by  the  husband,  or  by  falling  over  fur- 
niture In  the  house,  when  she  fell  down  cel- 
lar, when  she  fell  in  the  yard,  or  in  the 
ravine.  Her  own  unfortunate  habits,  as 
shown,  were  such  tliat  the  external  injuries 
might  readily  have  been  the  result  of  her 
own  accidents. 

One  instruction  (No.  20^)  Is  particularly 
objectionable.  It  is:  "The  fact,  if  it  be  a 
fact,  that  the  defondsjtt  fled  from  the  neigh- 
borhood in  which  he  was  living  at  the  time 
of  the  commission  of  the  alleged  offense,  is 
a  circumstance  proper  to  be .  considered  by 
70a  in  oonaectlon  with  all  the  other  dream- 
stances  proved  upon  this  trial."  There  was 
no  evidence  in  its  support.  It  was  at  vari- 
ance with  the  testimony.  He  was  with  his 
wife  and  the  doctor  on  the  morning  of  De- 
cember 28th,  and  informed  the  doctor  he  was 
going  away.  The  supposed  Injury  was  in- 
flicted two  weeks  or  more  before  that  time. 
AU  the  evidence  there  Is  Is  to  the  effect  that 
he  went,  by  the  advice  of  the  wife,  to  avoid 
arrest  for  the  sale  of  Ilquw  without  a  li- 
cense, and  only  went  Into  an  adjoining  coun- 
ty, the  distance  of  a  few  miles. '  The  family 
knew  where  he  wss.  The  boy  testified: 
"Mother  died  December  Slst,  at  night 
Father  was  at  Houston'a  He  went  away 
Monday  morning."  In  view  of  the  ^tire 
erldence,  as  discussed  above,  sereral  of  the 


Instructions  should  not  have  been  glraii  but 
it  la  unnecessary  to  review  them. 

The  other  as^gnments  of  emw  need  not  be 
considered.  For  the  causes  stated,  the  Judg- 
ment most  be  reversed.  Rerersed. 


BRANSOM  V.  BOARD  OF  COM'RS  OF 
LARIMER  COUNTY.^ 
(Cktort  of  Appeals  of  Colorado.  Jane  11,  18M.) 
SHBRirr'B  Fees— Fund  fos  Paxhbnt  —  TRi.vaL- 

INQ  EXPENSBS. 

1.  Laws  1891,  p.  307,  provides  that  the 
sheriff's  traveling  expenses  shall  be  "paid  oat 
of  and  not  exceeding '  a  certain  mileagu  allow- 
ance, and  that  the  sheriff  must  turn  over  all 
fees  to  the  county.  Hdd,  that  the  sheriff's 
traveliog  expenses  mnst  be  paid  oat  of  the  fees 
turned  over  to  the  county,  and  not  out  of  the 
general  county  fond, 

2.  To  charge  the  county  with  costs  In  crimi- 
nal prosecutions,  it  muart  appear  either  that  the 
defendants  were  convicted  and  unable  to  pay 
costs,  or  that  they  were  acquitted,  and  the 
prosecutiag  witness  was  not  adjudged  to  pay 
them,  or  that  the  charges  were  for  expenses  in 
behalf  of  a  defendant  1^  wder  of  court 

3.  In  civil  cases  the  county  it  not  charge- 
able for  costs  and  expenses  which  the  sheriff 
has  failed  to  collect 

Error  to  distriet  ooort,  larhnor  county. 

Acthm  tqr  WIIUbbi  T.  Bransom.  shwlff, 
against  the  board  of  county  commissioners 
of  Larimer  oonnty,  to  recover  mileage  and 
racpenses.  Judgment  tm  plaintiff  for  part  of 
hts  claiin,  and  he  brings  erm.  Affirmed 

Frank  J.  Annls  and  B.  A.  Ballard,  for 
plaintiff  In  error.  Robinson  ft  Lor^  for  de- 
fendant In  error 

THOMSON?,  J.  The  plaintiff  in  error  pre- 
sented sundry  claims  against  lArimer  cotutr 
to  its  board  of  county  commlsslonors,  irfaldi 
were  disallowed.  An  appeal  was  taken  to 
the  district  conrt  where  the  cause  was  beard, 
upon  the  following  agreed  facts:  "State  of 
ColMudo,  Larlmor  county— ss.:  In  the  Dis- 
trict Court  T^lam  T.  Bransom,  Plaintiff, 
vs.  The  Board  of  County  Commissioners  of 
Larlm^  County,  Defendant  Agreed  State- 
ment of  Pacts.  It  is  expreedy  understood 
and  agreed  that,  at  the  times  mentioned 
herein,  the  said  William  T.  Bransom  was 
the  duly-elected,  qualified,  and  acting  sheriff 
of  said  Larimer  county,  and  thai;  In  the  dis- 
charge of  his  duties  in  cwtaln  dvll  and  crim- 
inal business  In  the  district  and  county  courts 
of  said  Larimer  county,  he  Incurred  certain 
expenses  for  team  hire  and  car  fare,  which 
said  claims  were  duly  presented  to  ttie  board 
of  county  commissioners,  and  disallowed  by 
said  board  at  the  April  meeting,  1882.  That 
the  claims  which  w^  disallowed  are  herein- 
after set  f(Hrth,  and  mem  specifically  described 
in  the  exhibits,  consisting  of  certified  copies 
of  said  claims,  didy  made  by  the  detk  of 
said  board  of  coun^  commissioners.  Tbat, 
for  the  purpose  of  det^mlnlng  the  questions 

*  Rehearing  denied  October  8, 
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growing  out  of  the  dbnllowance  of  said 
claims  the  aald  board  of  conn^  commia- 
flloners,  It  la  expresaly  agreed  that  the  fol* 
lowing  statement  of  tactu  shall  t>c  submitted: 
First  That  at  the  Mai-cb  term  of  the  dl»- 
trlct  court  of  said  Larimer  eoimty,  1802,  the 
said  William  T.  Braiisom.  as  sheriff,  Incurred 
actual  exiMDse  for  toam  hire  and  railroad 
fare  In  certain  criminal  cases,  to  the  amount 
of  9128^;  tiiat  of  this  amount  the  sum  of 
$42.90  was  expended  for  sheriff's  car  fare 
anil  prisoners'  to  Canon  CItr  and  return,  paid 
out  In  transporting  prisoners  to  the  state 
penitentiary,  and  Is  more  q^edflcally  set 
fwth  in  the  exhibit  hereto  attached  marked 
'A.*  Second.  That  between  the  12th  day  of 
January  and  the  2Gtta  day  of  February,  1802, 
the  said  William  T.  Bronsom.  as  sheriff,  paid 
out  and  expended  los  team  hire  and  car  fare, 
in  certain  civil  causes  pending  in  the  county 
and  district  courts  of  said  Larimer  county, 
the  sum  of  $28.45,  which  Is  more  parUcularly 
set  forth  in  the  exhibit  hereto  attached  marked 
*B.'  Third.  That  the  said  William  T.  Bran- 
aom,  as  8h«iff  of  said  Larimer  county,  paid 
ont  and  upended,  as  actual  traveling  ex- 
penses,  for  team  hire  and  car  fare.  In  certain 
civil  causes  pending  In  both  county  and  dis- 
trict courts  of  said  Larimer  county,  the  sum 
of  $59.25,  which  Is  more  particularly  set 
forth  In  the  exhibit  hereto  attached,  and 
marked  *C.'  This  agreed  statement  of  facts 
Is  submitted  to  the  court  for  the  purpose  of 
determining  the  following  questions:  Fh^t 
Is  tt  lawful  for  the  said  sheriff  to  charge  trav- 
eling expenses  In  the  service  of  any  criminal 
or  civil  process,  not  to  exceed  ten  cents  per 
mile,  and  shall  the  same  be  paid  out  of  the 
sheriff's  salary  fee  fund,  or  Is  It  lawful  to 
pay  the  same  from  the  general  fund  of  the 
county  to  said  sheriff  for  said  traveling  ex- 
penses, and  Is  the  said  county  of  Larimer 
liable  for  the  payment  of  said  expense? 
Second.  Is  It  lawful  for  the  sheriff  to  charge 
actual  trav^Ing  expenses  to  and  from  the 
state  penitentiary  at  Canon  City  for  himself 
or  his  deputies,  or  in  transportlug  prisoners 
to  said  peQiteutiary,  and  sliall  the  same  be 
paid  out  of  the  general  fund  of  the  county?" 
A  supplemental  agreement  was  made  In  open 
court,  as  follows:  "It  was  agreed  and  stip- 
ulated In  open  com't  by  the  respective  par- 
ties hereto,  by  their  attorneys,  as  shown  by 
the  stenography's  notes,  that  In  Exhibit  A 
the  charge  for  car  fare  from  Fort  Collins  to 
Canon  City  and  return,  of  $17.50,  Is  exclu- 
sive of  and  In  addition  to  all  other  expenses 
which  have  been  allowed  and  paid  by  de- 
fendant It  was  also  further  stipulated  and 
agreed  In  op^  court  by  the  said  parties,  as 
siiown  by  the  stenoj^rapher's  notes,  that  the 
charge  for  mileage  from  Canon  City  to  Fort 
Collins,  of  $25.40,  Is  exclusive  of  and  in  ad- 
dition to  plaintiff's  mileage  of  20  cents  a 
mile,  which  amount  has  been  allowed  and 
paid,  this  charge  being  for  coming  back." 
The  court  rendered  judgment  In  plaintiff's 
favor  for  $17.00,  and  disallowed  the  entire 


residue  of  his  claims.  He  bu  xwosecuted 
enw  to  this  court  to  reverse  the  judgment 

The  foregoing  statements  are  quite  gen- 
eral, and  not  very  satisfactory.  The  contro- 
versy is  evidently  over  the  construction  of 
the  statutes  conifoning  officers'  fees  and  sal- 
aries; but,  for  the  purpose  of  determining 
the  questions  souf^t  to  be  raised,  there  is 
not  such  definite  presentation  of  facts  as 
could  be  desired.  The  act  concerning  fees 
(Sess.  Uiws  ISOL  p.  200)  fixes  the  charges  of 
officers  for  the  several  classes  of  service  thty 
are  required  to  perform.  The  fees  of  sheriffs 
tor  serving  and  returning  process  and  for 
mileage  are  prescribed.  Hie  fees  for  mile- 
age are.  In  counties  of  the  class  to  which 
Larimer  county  belongs,  10  cents  fbr  each 
mile  actually  and  necessarily  traveled  in 
serving  process,  and  20  cents  per  mile  for 
transporting  prisoners.  By  the  salary  act 
(Sess.  Laws  1891.  p.  307),  all  fees  collected 
by  officers  are  required  to  be  paid  over  to  the 
coimty  treasurer,  and  to  be  kept  by  him  In 
separate  funds,  to  which  appropriate  names 
are  given,  those  collected  by  the  sheriff  be- 
ing placed  In  the  "sheriff's  foe  fund."  Of- 
ficers are  held  responsible  for  the  collection 
of  their  fees,  and  are  required,  so  far  as 
practicable,  to  collect  them  In  advance.  Their 
only  compensation  for  their  services  rendered 
Is  an  annual  salary,  payable  out  of  the  fees, 
commissions,  and  emoluments  of  tbelr  of- 
fices; that  of  each  officer  coming  from  his 
own  proper  fee  fund,  and  from  no  other 
source.  If  there  Is  a  surplus  In  any  fund  at 
the  end  of  the  year,  after  salaries  and  com- 
peusation  chargeable  to  It  are  paid.  It  is  turned 
Into  the  general  coimty  fund.  In  the  counties 
with  which  Larimer  county  is  classified,  the 
sheriff's  salary  Is  $3,500  per  year,  payable 
qtiarterly  out  of  the  sheriff's  foe  fund.  I>epn- 
ties  also  rec^ve  salaries  out  of  the  same  fund. 
In  the  case  of  sheriff,  the  law  contains.  In 
addition  to  the  regnlaUons  concerning  salaries, 
the  following  further  provision:  "Sheriffs  In 
counties  of  the  flrat  class  shall  be  allowed 
actual  traveling  expenses,  which  shall  be 
payable  out  of.  and  not  exceeding,  a  mileage 
at  the  rate  of  five  cents  per  mile,  for  each 
mite  actually  and  necessarily  traveled  In  the 
performance  of  all  official  duties  in  all  cases. 
In  counties  of  all  othw  classes  he  shall  bo 
allowed  actual  traveling  expenses  which  shall 
be  paid  out  of,  and  not  exceeding,  a  mileage 
at  the  rate  of  ten  cents  per  mile,  actually 
and  necessarily  traveled  In  the  performance 
of  duty."  The  last  sentence  of  the  foregoing 
applies  to  Larimer  county.  There  Is  nothing 
In  either  of  the  two  acts  which  Is  obscure  or 
of  doubtful  meaning.  The  Aeriff  must  col- 
lect his  fees,  and  deposit  them  in  the  treasury, 
where  they  must  be  kept  apart  In  the  sheriff's 
fee  fund.  The  fee  act  includes  mileage  in 
the  term  "fees,"  end  the  same  dlspoedUon 
must  be  made  of  it  as  of  other  fees.  From 
this  fee  fund  alone  must  be  paid  the  salaries 
of  the  sheriff  and  his  deputies.  There  Is  no 
othw  source  from  which  they  can  come.  If 
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tlie  fond  Is  sufflcient,  the  salaries  wUl  be 
paid  in  fall;  but.  if  not,  tbey  most  be  di- 
minished to  the  extent  ot  the  defiidency.  It 
was  not,  however,  the  intention  of  the  Ic^a- 
liiture  tbut  the  sheriff's  salary  should  be  bur- 
dened with  the  expense  necessarily  incorred 
by  him  in  the  perfwmance  of  his  duties. 
His  actual  aud  necessary  travellnj:  expenses, 
provided  they  do  not  exceed  a  certain  limit, 
ore  to  be  refunded  to  liim  out  of  the  mileage 
allowed  for  the  services  In  which  the  out- 
lay v/us  made.  The  language  is:  "Out  of, 
aud  not  exceeding,  a  mileage  at  the  rate  of 
ten  cents  per  mile."  The  allowance  for  travel- 
ing expenses  is  not  a  paymoit  toe  aerrioes; 
It  is  a  reimbursement  of  money  expended, 
and  is  in  addition  to,  and  independent  of, 
salary.  If  the  traveling  exp^ises  should  ex- 
ceed the  amount  of  mileage,  at  the  rate 
limited,  against  which  they  are  chargeable, 
the  fnll  expenses  could  not  be  paid,  and  a  pro- 
portlomite  loss  would  be  suffved;  but  when 
mileage  In  either  a  civil  or  criminal  case  has 
been  collected  and  deposited,  It  is  the  du^ 
of  the  board  of  commissioners  to  allow  the 
traveling  expenses  Incurred  in  the  case,  pay- 
oble  out  of  the  mileage,  if  It  amounts  to  so 
much,  or,  If  not,  to  the  extoit  of  the  mileage 
deposited.  The  salary  is  receivable  quarter- 
ly, but  there  are  no  regular  times  for  the  re- 
payment of  traveling  expenses.  They  are 
therefore  due  and  payable  upon  the  collection 
and  dqmsit  of  the  mileage. 

In  dvil  suits  between  individoahi  the  ad- 
justment of  the  officer's  expense  account  Is 
a  simple  matter,  because  he  collects  all  his 
fees  in  advance,  and  nothing  but  computa- 
tion is  required  to  ascertain  the  amount  to 
be  allowed;  but  in  criminal  causes  the  mat- 
ter is  more  complicated,  by  reason  of  the 
statutoiy  provisitms  conoeming  costs  In  such 
cases.  In  case  of  a  ccmvictlon.  Judgment 
must  be  rendered  against  the  d^eodant  for 
the  costs  of  prosecution,  and,  when  rendered, 
is  a  lien  upon  his  property,  if  be  has  any. 
and  Is  collected  by  execution.  6^,  St  1883, 
Si  904,  963.  But  If  he  is  acquitted,  and  the 
prosecuting  witness  is  not  adjudged  to  pay 
the  costs,  or  if  he  is  convicted,  and  is  unable 
to  pay  them,  in  either  of  such  cases  the  costs 
of  the  prosecution  are  a  charge  against  the 
county.  Sess.  Laws  1880,  p.  100.  Or  if  a  de- 
fendant makes  a  proper  showing  of  want  of 
means  to  procure  the  attendance  of  witnesses, 
the  court  will  order  them  summoned,  and 
their  fees  and  the  costs  Incmred  by  the  pro- 
cess are  payable  in  the  same  manner  tlrnt 
similar  costs  are  paid  in  case  of  witnesses  in 
behalf  of  the  people.  Gen.  St  1883,  S  1001. 
Except  upon  some  one  of  the  foregoing  con- 
ditions, a  county  cannot  be  held  for  any  costs 
In  a  criminal  proceeding.  Board  v.  Wilson, 
3  Colo.  App.  402,  34  Fac.  2G5.  yVhere  it  is 
sought  to  collect  from  the  county  the  costs 
of  prosecutltm.  It  must  appear,  If  the  defend- 
ant was  convicted,  that  they  cannot  be  col- 
lected from  him;  or,  if  he  was  acquitted,  that 
the  prosecuting  witness  was  not  adjudged  to 


pay  tbem;  or,  where  a  claim  Is  made  for  the 
defendant's  costs  for  witnesses,  It  must  be 
shown  that  tiiey  were  authorized  by  an  order 
of  the  court  duly  made.  Without  a  showing 
of  one  of  these  facts,  there  Is  no  cause  of  ac- 
tion agnhist  the  county;  but,  when  it  Is  made 
to  appear.  It  is  the  duty  of  the  commissions 
to  allow  the  proper  fees  of  the  officer  for  his 
services  in  the  case,  so  that  they  may  go  Into 
the  fund  out  of  which  his  compensation  and 
legal  expenses  are  to  be  paid.  If  their  al- 
lowance is  refused,  be  can  compel  paymrat. 
Although,  when  collected,  they  are  not  to  be 
retained  by  him,  but  placed  iu  the  treasury, 
yet  he  is  charged  with  the  duty  of  collecting 
them,  and  the  liability  of  the  coucoty,  in  the 
first  instance,  is  to  him.  Henderson  v.  Board 
(Colo.  App.)  35  Pac.  880.  Thej  are  a  general 
debt  of  the  county,  and  are  therefore  payable 
out  of  Its  general  fnnd.  When  they  are  col- 
lected and  paiC  into  the  treasury,  the  sheriff 
is  entitled  to  his  traveling  expenses,  which 
must  be  allowed,  payable  out  of  the  mileage 
included  in  the  fees.  In  no  case,  civil  or 
criminal,  do  fees  or  mileage  belong  to  the 
sheriff.  They  belong  to  the  county.  When 
be  has  performed  the  duty  of  collecting  tbem, 
he  must  pay  them  to  tiie  county.  His  salary, 
paj-able  out  of  the  fees,  and  his  traveling  ex- 
p^ises,  payable  out  of  the  mileage,  are  all 
that  he  is  in  any  event  entltied  to. 

We  gather  from  the  agreed  statement  tliat 
the  plaintiff,  as  sheriff,  transported  certain 
prisoners  from  Ft  (ToUins  to  Canon  City, 
and  that  all  the  expenses  of  transportation 
were  allowed  and  paid  by  the  county.  The 
plaintiff  recovered  Judgment  f^  his  own 
traveling  expenses.  Mileage  at  the  rate  of 
20  cents  per  mile  was  allowed,  but  it  seems 
doubtful  whether  this  included  the  return 
trip,  because  a  separate  charge  against  the 
county  of  $25.40  was  made  for  that  But 
this  is  a  matter  which  it  is  not  important  to 
know.  Judgment  having  been  rendered  in 
plaintiff's  favor  for  his  traveling  expenses,  he 
recovered  all  that  he  was  entitled  to  on  that 
account,  and  ui>ou  such  recovery  the  mileage 
became  a  matter  of  no  further  concern  to 
him. 

There  are  three  exhibits  in  the  record,  mark- 
ed "A,"  "B."  and  "C,"  respectively.  Ex- 
hibit A  contains  the  charges  connected  with 
the  transportation  of  prisoners  which  were 
settled.  Besides  those,  It  embraces  charges 
in  a  number  of  other  criminal  cases  for  team 
hire,  car  fare,  etc.  We  are  not  informed 
whether  these  are  for  transporting  prisoners, 
or  ore  the  personal  expenses  of  the  plaintiff. 
It  is  not  stated  that  the  defendants  were  con- 
victed, and  unable  to  pay  the  costs;  ot  ware 
acqiMtted,  and  the  prosecuting  witness  was 
not  adjudged  to  pay  them;  or  that  the 
charges  were  tor  expenses  made  In  behalf  of 
the  defendants,  under  the  order  of  the  court. 
None  of  the  statutory  conditions  upon  which 
the  liability  is  based  are  set  forth.  Exhibits  B 
and  C  are  compoHcnl  of  fecti,  costs,  and  expenses 
in  a  number  of  civil  caigj^^|^  ?yO^<©C^*e 
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the  coiint7  was  8  party.  Why  an  attempt 
WAS  made  to  cbarse  the  county  with  such 
foes  and  costs  Is  not  explained.  It  was  the 
duty  of  the  plaintiff  to  collect  these  from  the 
party  In  whose  behalf  ho  acted,  and,  harlng 
colloctpd  them,  to  turn  them  Into  the  county 
treasury.  They  were  no  more  chaxfeahle 
to  the  county  tlian  to  any  other  stranger  to 
the  record.  If  he  had  collected  and  deposited 
them  as  the  law  requires.  It  would  hare  been 
the  duty  of  the  county  to  return  to  him,  from 
the  amount,  his  actual  and  noccsfairy  travel- 
in!:  expenses  Incurred  In  the  performance  of 
the  duties  out  of  which  the  costs  arose;  but, 
until  such  collection  and  deposit,  he  had  do 
claim  offalnst  the  county  for  moneys  eicpend- 
ed.  No  reason  why  these  expenses  shonid 
be  allowed  to  bim  Is  statetl. 

There  Is  nothing  In  the  agreod  facts  to  war- 
rant a  juilffmeiit  different  from  the  one  ren- 
deretl.  which,  therefore,  we  Shall  not  under- 
take to  disturb.  Affirmed. 


MERCHANTS'  STATE  BANK  t.  PORTElt. 
(.Supreme  Court  of  Colorado.  Oct.  1,  18^4.) 

Suit  to  Quut  Title— Wbkk  Lies. 

PlalntifE,  who  was  the  owner  and  in  pos- 
sesBioD  of  land,  leased  it  through  au  atrciir.  The 
tenant  paid  the  rent  to  tha  ajrent  until  notified 
by  defendant  that  it  had  obtained  title  under 
sheriff's  sale,  after  which  the  rent  was  paid 
to  it  for  aererul  monlh^,  in  espite  of  nluiotifiTs 
protest.  Ildd,  that  plaintiff  bad  sucn  posses- 
sion of  the  land  as  entitled  her  to  bring  suit 
to  quiet  title  thereto. 

Appeal  from  district  court,  Prowers  county. 

Action  by  Claiu  L.  Porter  against  the 
Merchants'  State  Bank  to  quiet  title  to  land. 
There  was  a  ludgment  for  plaintiff,  and  de- 
fendant appeals.  Attirmed. 

O.  G.  Iless,  for  appellant 

PER  C['RIAM.  But  one  qiiesHon  Is  raised 
In  this  court,  vIk.  did  the  plaintiff  have  snoh 
posst^ssion  of  the  property  as  will  enable  her 
to  maintain  this  ncthtiiV  The  umlisimted 
evidence  shows  that  at  one  time  she  was 
the  owner  in  posscf«Ion  of  the  property, 
and  that  while  such  owner  she  employed 
the  witness  Hinies,  as  her  a^ent.  to  rent  the 
proi>erty,  collect  and  transmit  the  rent  to 
her,  less  Ills  comniissiuns.  HimeH,  as  such 
ogeut,  rented  the  property  to  Fmnk  Holmes. 
Holmes  took  posscs.siou  under  his  lease,  and 
for  a  time  paid  the  rent  as  agreed.  Appel- 
lant, having  In  the  meantime  purchased  the 
property  at  sheriff's  sale,  aft^  the  lapse  of 
statutory  time  for  redemption  obtained  a 
HlierUTa  deed  to  the  same.  son'e<l  notice  upon 
nimes  of  its  title,  and  demanded  pajnient 
of  rent  from  tbe  tenant.  In  pursoancc  to 
this  demand  the  rent  was  paid  to  appellant 
for  some  months,  apparently  with  the  ac- 
quiescence of  Hinies;  but  as  soon  as  his 
principal  was  notified  of  this  she  protested, 
and  notified  her  agent  to  this  effect,  and 
that  there  would  be  a  suit  between  her  and 


the  Merchants'  State  Bank  *Ha  settle  this 
matter  as  to  the  ownership  and  tjtle  of  this 

proper^." 

As  we  bare  stated.  Holmes  was  appellee's 
tenant,  and  put  In  posses^n  by  her  agenL 
His  possession  was  the  possession  at  plain- 
tiff. She  never  consented  to  the  rent  being 
paid  to  appellant  or  acknowledged  In  any 
way  the  title  it  set  up  to  the  proiwrty.  The 
district  court  upon  issues  joinofl,  found  for 
the  plaintiff,  and  quieted  tbe  title  In  her.  no 
evidence  being  offered  to  show  that  the  title 
had  ever  passed  from  her.  Under  these  cir- 
cumstances, her  possession  of  tlie  property 
is  sufficiently  shown  to  enable  to  main- 
tain this  action.  Civ.  Code,  fi  255.  The  Judg- 
ment Is  accordingly  afllrmed.  Afarmed. 


OREIG  V.  CLEMENT  8t  al. 
(Supreme  Court  of  Golorsdo.   June  18,  18&1.) 

fiSTorPBI,  BT  PLBADIKa— DStCRtPTIO  PBRSOKAB— 
AdDITIOHAL  AMWBB  —  BlU.  or  EzCSPTtOKS  — 
IBUEOULAKITY  IX  AUTHBKTICITION — WAITER. 

1.  Plaintiff  in  replevin  for  goods  seized  un- 
der an  attachment  is  not  estoiiped  to  show  that 
defendant  was  not  a  d^nity  uieTiS  by  the  fact 
tluit,  iu  the  caption  of  tbe  complaint,  defend- 
ant's name  was  followed  bj  the  words  "D«>otr 
HherifT."  without  the  word  "as,"  such  designa- 
tion l>eing  presnmably  merely  descrlptio  per^ 
SOD  tie, 

2.  Though  an  "additional  answer"  to  im- 

Iinown  to  the  Code,  Issues  on  such  answer  axe 
tBsucR  in  tbe  case. 

:i.  Wliere  a  defendant  In  error  enters  a  gesk- 
era!  upiHurance,  and  files  briefs  for  a  bearing, 
without  taking  exception  to  the  correctness  or 
nuthentiration  of  the  bill  of  exception,  he  waives 
the  irregularity  involved  in  tbe  grant  by  tbe 
trial  court,  without  notice,  of  an  eztenaion  of 
time  in  which  to  sign  the  exceptions. 

Error  to  district  court  Qarfleld  county. 

Replevin  by  Carlisle  N.  Orelg  against  .T.  F. 
Clement  and  anothw  for  goods  wrongfully 
seized  under  attachment.  Judgment  tw  de- 
fendants, and  plaintiff  brings  errv.  Re- 
versed, 

Max  Morris,  the  owner  of  a  certain  stock 
of  mereliandlse  In  the  town  of  Glenwood 
Springs,  in  Oarfleld  county,  Colo.,  executed  a 
chattel  mortgage  to  plaintiff  in  error.  Greig. 
upon  the  property,  to  secure  the  payment  of 
certain  promissory  notes  execnted  by  Morris, 
and  made  payable  to  plaintiff  In  error,  <irolg. 
This  chattel  mortgage  contains  the  usual  pro- 
vision authorizing  the  mortgagee  to  take 
IwsRpsRion  of  the  mortgaged  property  In  case 
be  should  for  any  reason  feel  Insecure  or  un- 
safe In  his  sectirlty,  or  In  case  the  property 
should  bp  attached  or  taken,  or  about  to  be 
attached  or  taken,  by  a  third  party.  Cer- 
tain credlttH:^  of  Morris  Instituted  suits 
Against  him,  and  caused  writs  of  attachment 
to  be  issued.  These  writs  In  some  way  came 
into  the  hands  of  defendant  In  error  Clement 
the  other  defendant  In  error,  Kendall,  being 
the  sheriff  of  Garfield  county.  Clement  hav- 
ing served  the  writs  upon  the  stock  of  mer- 
chandise oorered  by  tbe  Orelg  mortgage  the 
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action  of  reptcTlB  was  bntngbt  by  Grelg 
against  both  Kendall  and  Clement.  The 
complaint  and  canse  were  entitled  "Grelg, 
Plaint.  T.  J.  F.  Clement,  Deputy  SberiiT. 
and  James  0.  Kendall,  Sheriff,  of  Oarfield 
County,  Gf^rado."  A  joint  answer  was  filed 
on  the  part  of  the  defesdants,  in  which,  after 
putting  in  Issue  nearly  all  the  aUegattona  of 
the  complaint,  the  defendants,  liy  way  of  fur- 
ther answer.  Justified  under  the  attachmexit 
writs.  This  plea  aeta  up,  inter  alia,  "that 
defendant  James  O.  Kendall  la,  and  was  at 
the  time  of  the  eonimencement  of  tlila  action, 
and  at  the  time  of  the  service  of  the  ^vrit  of  : 
replevin  herein,  and  at  all  the  times  herein- 
after mentioned  was,  the  duty  elected,  quaH- 
fled,  and  acting  sheriff  of  tb»  county  of  Oar- 
fidd  and  state  of  Colorado;  that  d^endant 
J.  F.  Clement  is,  and  was  at  all  of  the  aald 
times  bwcin  motioned,  a  duly  qualified  and 
acting  deputy  sheriif  of  said  county  of  Qar- 
fleld;  that  on  the  6th  day  of  September.  A. 
D.  1888,  Ui  a  certain  suit  or  civil  action  then 
pending  In  the  district  court  of  the  ninth 
Judicial  district  of  the  state  of  Colorado,  In  i 
and  for  the  coonty  of  Oarfield,  wherein 
Samuel  Butio*  and  Isaac  BuU»,  copartners 
doing  bo^ness  under  the  Arm  name  and 
style  of  Butler  Bros.,  were  plaintiffs,  and 
Max  Morris  was  (tefendant  a  writ  of  attach- 
ment duly  issued  out  of  said  district  court, 
directed  to  the  sh^ifl  of  said  Garfield  counfty, 
commanding  him,  the  said  ^iwlff,  to  attach 
and  safely  keep  all  the  property  of  said  Max 
Morris,  defendant  In  said  action,  or  bo  much 
tbere<rf  as  might  be  suffideiit  to  satisfy  the 
demand  of  said  plaintiffs  in  said  action, 
which  said  demand  was  stated  in  said  writ 
to  be  the  sum  of  eight  hundred  and  forty-one 
and  13-100  dollars."  And  alter  descrlbinK 
the  attachment  it  la  alleged  "that  the  said 
three  several  writs  of  attachment  came  Into 
the  hands  of  said  J.  F.  Clem«it.  one  of  the 
defendants  In  this  action,  as  deputy  sheriff 
of  said  county  of  Garfield,  to  execute  ac- 
cording to  law;  that  by  virtus  of  said  several 
writs  of  attachment  said  defendant  J.  F. 
Clement,  as  such  deputy  sheriff  as  aforesaid, 
acting  for  and  In  the  name. of  defendant  J.  G. 
Kendall,  sheriff  of  said  county  of  Garfield, 
did  on  the  said  6th  day  of  September,  A.  D. 
1888.  at  the  county  aforesaid,  take  the  gouds 
and  chattels  mentioned  and  described  in 
plaintiff's  complaint  herein,  and  levy  upon 
thesame.by  virtue  of  the  said  several  writs  of 
attachment,  as  the  proi>erty  of  the  said  Max  | 
Morris."  The  replication  to  this  answer  con-  i 
tains  the  fullowing,  amou};  other  things:  i 
"Plaintiff,  for  reply  to  defendants'  further  | 
answer  to  plaintiff's  amended  complaint:  < 
Admits  that,  at  the  time  mentioned  in  said  \ 
further  answer,  James  O.  Kendall  was  the 
duly  elected,  qtialified,  and  acting  sheriff  of 
Garfield  county,  Colorado.  Denies  that  at  the 
times  mentioned  In  said  further  answer,  or  at 
any  other  time,  or  at  all,  the  defendant  J.  F. 
Clement  was  a  duly  or  otherwise  quallfted 
aqd  acting  <deputy)  sheriff  of  said  Garfield 
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county.  •  •  •  That  ss  to  whether  tii&wid 
three  several  or  any  writs  of  attachment  came 
into  the  hands  of  defendant  J.  F.  Client,  as 
deputy  sheriff,  or  otherwise,  this  plaintiff  has 
not  and  cannot  obtain  sufficl^it  knowledge 
or  informatloii  upon  which  to  base  a  belief, 
but  this  plaintiff  avors  tJte  fact  to  be  that  tbe 
said  J.  F.  Clement  was  ooit  at  the  time  men- 
tioned in  sold  further  answer,  or  at  any  otbtf 
time,  or  at  all,  a  d^nty  or  other  sheriff  of 
said  Garfield  county,  lawfully  appointed  and 
qoalifled  to  act  as  sacb  deputy  sheriff.  That 
as  to  whether  the  said  defendant  J[.  F. 
Clem^t  took  said  goods  and  chattela  as  the 
pK^erty  of  said  Max  Morris,  or  otherwise, 
by  virtue  of  said  several  or  other  writs  of 
attachm^t  or  otherwise,  and  as  to  whether 
be  was  acting  for  said  defendant  James  C. 
Kendall  or  otherwise,  this  plaintiff  has  not 
and  cannot  obtain  fmS&cHent  knowledge  or 
Information  upon  which  to  base  a  belief." 

Charles  H.  Toll  and  W.  M.  Hagnlre,  for 
plaintiff  In  error.  C.  S.  ThMnas,  Bryant  ft 
Lee,  and  M.  J.  Bartiey,  for  defendants  In 

error. 

HATT,  C.  J.  (after  stating  the  facts).  By 
the  pleadings  the  ofllclal  character  of  the 
defendant  In  error  Clement  was  put  in  issue 
by  direct  allegation  and  positive  deniaL  To 
maintain  the  plea  of  Justification,  It  was 
theoi^fore  incumbent  upon  the  defendants  to 
establish  such  official  character.  They  hav- 
ing failed  to  Introduce  any  proof  In  support 
thereof,  the  plaintiff  undertook  to  prove  af- 
firmatively that  Clement  at  the  time  of  the 
levy  was  not  a  deputy  sheriff  of  Garfield 
county,  but  the  court,  in  response  to  objec- 
tions interposed  by  the  defendants,  excluded 
all  evidence  upon  this  issue.  This  ruling 
was  based  upon  the  asstmiptlon  that  plaintiff 
had  sued  Client  In  bis  capacity  as  deputy 
sheriff,  and  was  for  this  reason  estopped 
from  denying  that  he  was  such  an  ofilcer. 
Thereupon  plaintiff  asked  permission  to  strike 
out  the  words  "Deputy  Sheriff,"  after  Clem- 
ent's name  In  the  caption  of  the  amended 
complaint,  this  consUtatlnfC  the  only  refer* 
ence  in  this  plieadlng  to  the  official  cliaracter 
of  the  defendant.  The  motion  was  denied. 
To  sustain  the  plea  of  Justification,  it  Is  ad- 
mitted that  the  official  character  of  Clement 
is  material;  but  it  Is  argued  here,  as  In  the 
district  court,  that  proof  of  such  character 
was  not  necessary,  for  the  reason,  as  It  is 
claimed,  that  plaintiff  had  sued  him  as  dep- 
uty sheriff.  The  premise  upon  which  the 
argument  Is  foimded  Is  unsound.  The  fact 
that  plaintiff,  in  the  caption  of  his  complaint, 
follows  the  name  of  this  defendant  by  the 
words  "Deputy  Sheriff,"  does  not  make  the 
action  one  against  the  defendant  as  deputy 
sheriff.  The  word  "as"  does  not  precede 
such  official  designation,  and  In  Its  absence 
the  presumption  Is  that  he  Is  sued  as  an  In- 
dividual, and  that  the  words  "Deputy  Sher- 
iff" are  merely  descriptio  personae.  Fryer 
T.  Breeze,  16  Colo.  323,  26  Fac.  SU.  There 
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id,  as  we  hare  eaid,  nothing  In  ihe  body  of 
tbe  complaint  to  charge  him  In  any  official 
character  whatever,  and,  taking  the  answer 
and  replication,  we  find  a  distinct  Issue  made 
upon  tbe  official  character  of  this  defendant. 
We  have,  then,  in  addition  to  the  presump- 
tion arising  from  the  omission  of  words 
showing  that  Clement  is  charged  as  d^ulr 
sheriff,  which  have  been  held  necessary  to 
Indicate  that  the  party  Is  sued  In  an  official 
capacity,  a  direct  Issue  In  the  pleadings  upon 
the  very  point  In  controversy,  i.  e.  as  to 
whether  Clement,  In  seizing  the  chattels,  was 
acting  in  an  offlclat  capacity.  This  was  ma- 
terial and  essential  to  the  plea  of  justifica- 
tion. In  the  absence  of  proof  showing  his 
official  character,  the  plea  Is  not  sustained. 
For  this  error  the  Judgment  must  be  reversed 
and  the  cause  remanded. 

In  view  of  a  new  trial,  we  deem  it  nec- 
essary to  notice  a  question  of  pleading  raised 
by  the  record.  This  relates  to  what  Is 
turned  an  "Additional  Answer."  Such  a 
pleading  is  unknown  to  the  Code,  but  as  tbe 
plaintiff,  without  questioning  the  pleadings 
by  motion  or  otherwise  in  the  first  instance. 
Joined  issue  thereon,  the  court  properly  h^d 
the  issue  thus  made  as  one  of  the  Issues  in 
the  case. 

The  other  rulings  complained  of  are  not 
such  as  are  likely  to  arise  upon  a  new  trial, 
and  need  not  be  considered.  Judgment  re- 
versed. Reversed. 

On  Rehearing. 

The  petition  for  a  rehearing  Is  based  upon 
the  claim  that  there  is  no  bill  of  exceptions 
properly  before  the  court  for  its  consldera- 
ticm.  As  the  judgment  of  reversal  hereto- 
fore rendered  is  based  upon  errors  brought 
before  the  court  by  this  means  alone,  the 
validity  of  the  bill  of  exceptions  is  of  pri- 
mary importance.  The  contention  of  coun- 
sel Is  based  upon  the  fact  that  the  time  for 
signing  the  bill  was  extended  without  notice 
after  the  district  court  had  lost  jurisdiction 
of  tbe  case,  as  it  Is  claimed.  The  case  of 
Taylor  v.  Deny,  4  Colo.  App.  — ,  35  Pac.  60, 
Is  relied  upon  In  support  of  this  proposition. 
In  that  case  it  was  held  that  an  order  made 
without  notice,  extending  the  time  for  filing 
a  bill  of  exceptions,  is  absolutely  void,  and 
beyond  the  jurisdiction  of  the  court  to  make. 

The  facts  In  that  case  were  as  follows:  On 
the  ISth  day  of  May,  1892,  the  plaintiff  re- 
covered a  judgment.  On  the  same  day  an 
appeal  was  allowed,  and  the  defendant  given 
00  days  within  which  to  prepare  and  tender 
his  bill  of  exceptions.  On  the  8th  day  of 
the  following  month  of  July,  upon  defend- 
ant's motion,  an  order  was  made  extending 
the  time  30  additional  days.  This  order  was 
made  ex  parte,  and  without  notice  to  plain- 
tiff or  his  attorney.  A  bill  filed  within  the 
time  as  extended  was  stricken  out  In  the 
appellate  court  upon  motion  of  appellee.  The 
motion  in  that  case  was  made  promptly  upon 
the  case  reaching  tbe  higher  court   In  this 


particular  the  case  is  essentially  dUtoent 
from  tbe  one  now  tmder  consldaatlon.  In 
this  case  the  defendant  In  error  ai^peared. 
and  moved  to  dismiss  the  writ  of  error  on 
the  ground  that  plaintiff  in  nror  waa  not 
the  real  party  In  Interest  This  motion  was 
withdrawn  by  stipulation  of  counsel,  and  the 
defendant  in  «Tor  entered  a  general  appear- 
ance, and  filed  written  briefs  upon  Hie  merits 
of  the  case.  In  these  briefs  no  exception 
was  taken  to  the  correctness  or  proper  au- 
thentication of  the  bill  of  exceptions,  but 
tbe  same  was  treated  tbrougbont  as  prop«'ly 
a  part  of  the  record.  Afterwards  the  case 
was  set  down  for  oral  argument  Upon  such 
argument,  objection  to  the  bill  of  exertions 
was  made  for  the  first  time.  Assuming  that 
the  action  of  the  district  court  or  judge,  in 
extending  the  time,  was  Irregular,  the  Irreg- 
ularity was  certainly  waived  by  defendant 
in  error.  If  It  was  within  his  power  to  do  so; 
and  the  existence  of  this  pow^  must  be 
upheld  upon  both  principle  and  authority. 
Without  doubt,  the  case  of  Taylor  t.  Dcrry, 
supra,  was  correctly  decided;  but  In  saying 
that  the  Code  requirements  as  to  notice  must 
be  complied  with,  to  give  the  court  jurisdic- 
tion, Is,  at  best,  true  In  a  qualified  sense 
only.  Two  cases  are  cited  in  support  of  the 
opinion,  and  an  examination  shows  that  nei- 
ther goes  to  the  extent  of  holding  that  the 
jinisdictlon  of  the  court  depends  upon  a 
notice  of  a  motion.  In  the  first  (Afallan  v. 
Higenbotbam.  10  Colo.  IG  Pac.  352*  the 
defendants  were  allowed  In  the  lower  court 
without  notice  to  plaintiff,  to  withdraw  a 
demurrer  previously  filed,  and  to  file  instead 
an  answer  to  the  complaint  accompanied  by 
a  cross  demand  against  the  plaintiff.  The 
court  thereupon  entered  a  rule  for  plaintiff 
to  reply  to  said  answer  and  cross  demand 
within  a  stated  time;  and  afterwards,  on 
like  motion  and  without  notice,  the  court  en- 
tered the  plaintiff's  default  for  failure  to 
comply  with  tbe  rule,  and  gave  judgment 
for  defendants  for  the  amount  of  their  cross 
demand.  Upon  a  reviewing  of  these  pro- 
ceedings this  court  held  that  under  these 
circumstances  the  Judgment  was  unwamint- 
ed  and  erroneous,  but  this  cannot  be  con- 
strued as  an  authority  In  support  of  tbe  con- 
clusion that  the  district  court  was  withont 
jurisdiction  to  enter  the  order  complained  of. 
Can  It  be  doubted  that  if  the  plaintiff  lisd 
compiled  with  the  order,  and  filed  a  replica- 
tion, the  court  would  have  had  jurisdiction 
to  have  proceeded  and  determined  tbe  caw 
upon  Its  merits?  The  other  case  relied  upoD 
is  that  of  Nevitt  v.  Crow,  1  Colo.  App.  453, 
29  Pac.  740.  The  point  determined  In  that 
case,  so  far  as  the  case  has  any  application 
to  the  present  controvert,  is  that  the  Code 
{K-ovlslon  requiring  every  order  entered  by 
court,  other  than  during  the  trial  of  .a  ranse. 
to  be  made  upon  motion,  Is  mandatory,  and 
consequently  that  an  order  obtained  t^n 
motion  of  one  party,  and  withont  ntitlce  to 
Hie  opposite  party,  ataortenlng  the  time  to 
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take  a  deposition,  was  trrojrularly  executed, 
and  a  motion  to  6Ui>press  the  deposition 
for  that  reason  should  hare  been  sustained. 
In  both  of  these  cases,  orders  made  with- 
out notice  are  treated  merely  as  irregular- 
lUes,  and  certainly  such  Irregularities  may 
be  waived.  The  early  case  of  Murphy  v. 
Oonnlngham,  1  Colo.  467,  Is  directly  in 
point.  The  record  shows  affirmatively  that 
the  bill  of  exceptions  was  not  filed  until 
the  lapse  of  nearly  60  days  after  the  ad- 
journment of  the  term  at  which  the  Judg- 
ment ctonplained  of  was  rendered,  and  the 
record  failed  to  show  that  time  was  given 
to  present  such  bill  of  exceptions.  But 
as  the  defendant  in  error  Joined  In  error  In 
this  court,  and  assented  to  the  submission 
of  the  cause  upon  written  arguments,  the 
court  held  that  it  would  assume  that  al) 
matters  appearing  In  the  transcript  were 
pr<q;»erly  before  the  court  The  decision  has 
never  been  modified  or  reversed,  and  It  is 
conclusive  against  the  position  taken  by  the 
defendants  In  error  In  this  case.  The  failure 
to  give  notice  when  required  by  the  Code 
IKOvisions  in  reference  to  motions  does  not 
necessarily  deprive  the  court  of  Jurisdiction, 
although  it  may  defeat  Jmrlsdictlon  In  the 
particular  case  If  there  Is  an  appropriate 
and  timely  objection  interposed.  Elliott, 
App.  Proc.  §  503.  The  objection  to  the  blU 
of  exceptions  came  too  late  In  this  case  to 
be  available.  The  petition  for  a  rehearing 
will  be  dented.   Behearing  denied. 


TATLOB  T.  WALIiAGB  et  sL 
(Supreme  Court  of  Colorado.  Oct  1,  ISM.) 

Q-KXEBAL  WaKIUNTT— DAHAOBS  FOR  BSBACH— 

AcTiox  BT  Rbuotb  G-rantee. 

In  an  action  by  a  sabsequent  porcbaaer 
of  land  against  the  original  grantor  on  his  een 
era!  warranty  of  title  in  case  of  a  complete  faii- 
are  of  title  and  eviction,  the  measure  of  dam- 
age»  is  the  amount  paid  by  plaintiff  for  the  land, 
with  interest,  not  exceeding  the  amount  paid  by 
the  original  grantor. 

Error  to  district  tionrt,  Weld  county. 

Action  by  Hen^  C.  Taylor  against  John 
M.  Wallace  and  another.  From  a  Judgmott 
In  his  favor,  plaintiff  brings  ^ror.  Affirmed. 

This  action  was  brought  on  the  20th  of 
FelHWry,  ISUO.  by  plaintiff  in  error,  Hen- 
ry C.  Taylor,  against  defendants  In  error, 
J<^  M.  Wallace  and  Sidney  S.  Wallace, 
to  recover  Cor  breach  of  covenant  The 
facts  upon  which  he  predicates  his  cause 
of  action  ar^  In  subatancek  as  follows:  On 
the  14th  day  of  December,  18S0.  at  Chicago, 
Go(A  counir.  111.,  the  defendants,  by  their 
warranty  deed,  with  full  co>'enants  of  war- 
ranty, conveyed  to  Samuel  Sharp  the  S.  ^ 
of  the  X.  £.  %  of  section  1,  township  32 
X„  range  8  W.,  In  Lake  county,  Ind.,  contain- 
ing 80  acres,  tor  the  alleged  consideration  of 
On  September  3,  1884,  Sharp  conveyed 
to  the  plaintiff,  Henry  C.  T&yUx,  by  warran- 
ty deed,  wltli  1^  foU  covenant!  of  warranty. 


the  TuMUrtded  Huree-ronrflis  of  flie  80  acres 
In  question;  and  afterwards,  on  November  29, 
1886,  by  a  quitclaim  deed,  the  other  undivid- 
ed one-fourth.  A  duly  anllientlcated  tran- 
script of  the  record  of  an  action  to  quiet  ti- 
tle to  the  land  in  qnestlon,  Instituted  on  Jan- 
uary 2,  1888,  In  the  circuit  court  of  Lake 
county,  Ind,  (the  county  wherein  the  land 
was  situate),  by  John  Brovra  and  William 
B,  Brown  against  John  M.  Wallace,  Sldn^ 
S.  Wallace,  Samuel  Sharp,  Hem-y  C.  Taylor, 
and  others,  and  of  a  decree  duly  entered 
tSi^etn  on  the  1st  day  of  March,  1889,  ad- 
Judging  and  decreeing  the  plaintiffs  in  that 
action  to  be  the  owners  In  fee  simple  and 
entitled  to  the  possession  of  the  land,  and 
forever  quieting  and  setting  at  rest  the  title 
to  the  same  in  them,  and  enjoining  the  de- 
fendants therein  from  asserting  any  right, 
title,  or  Interest  or  claim  in  or  to  said  lands, 
oc  any  part  thereof,  was  introduced.  The  de* 
fendants,  in  th^  answer,  admit  the  execu- 
tion of  the  conveyances,  with  the  warranties 
aforesaid,  but  deny  that  any  consideration 
was  received  by  them  therefor,  and  set  np  the 
statute  of  Umltatiofui. 

Look  &  Bennett,  for  plaintiff  tn  errw. 
James  W.  McCi'eery,  for  defendants  in  error. 

GODDARD,  3.  <after  stating  the  fiLds). 
The  court  below,  upon  the  evidence  Intro- 
duced on  tiie  trial  of  the  cause,  found  the 
issues  in  favor  of  plaintiff,  and  further  found 
that,  by  tbc  Jtidgment  of  the  Indiana  court, 
the  title  to  the  land  in  question  was  settled, 
and  that  the  title  warranted  by  defendants 
had  been  overilirawn,  and  that  defendants 
wa<e  liable  upon  their  warranty,  but  held 
that,  as  there  was  no  evidence  of  the  amount 
of  the  consideration  paid  by  plaintiff  to 
Sharp,  he  was  enfltled  to  recover  only  nomi- 
nal damage,  and  thereupon  ent^ed  Judgment 
in  Ills  favor  for  one  dollar  and  costs.  The 
sole  question,  therefore,  ivesented  for  our 
consideration  by  the  assignments  of  errw,  is 
whether  the  court  below  adopted  the-cori-ect 
measure  of  damages.  It  held  fbat  in  this 
character  of  action,  where  the  assignee  of  a 
covenantee  sues  the  original  covenantw,  the 
amount  of  the  recovery  is  the  conaido-ation 
paid  by  htm  to  his  immediate  grantor,  with 
interest  not  exceeding  the  consideration  paid 
tar  the  original  conv^rance.  Counsel  for 
plaintiff  in  error  strenuously  Insist  that  the 
measure  of  recovery  is  the  value  of  the  land 
at  the  time  of  the  conveyance  by  the  original 
covenantor  to  &e  covenantee,  and  that  that 
value  is  conclu^vely  fixed  by  the  considera* 
tlon  then  paid.  There  Is  an  Irreconcilable 
conflict  in  the  dedslona  of  the  courts  of  the 
diffo^nt  states  tiiat  have  passed  upon  this 
qnestlon,  and  they  are  nearly  equally  di- 
vided; the  measture  of  damages  adopted  by 
the  trial  court  having  been  approved  by  the 
courts  of  North  Carolina,  Minnesota,  Ten- 
nessee, Missouri,  and  Maryland,  while  that 
contended  for  by  connsd  for  plaintiff  In  er- 
ror Is  announced  as  the  correct'«ile  by  tlie 
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courts  of  South  Carolina,  lo^,  Kentucky, 
and  MlBslsslppl.  The  question  being  an  open 
one  Id  this  state,  we  are  at  Hberty  to  follow 
that  line  of  decision  which.  In  our  Judg- 
ment, Is  the  more  conBonant  with  reason  and 
Justice.  It  Is  now  well  settled  by  the  great 
weight  of  authority  that,  by  the  covenant 
for  qnlet  enjoyment  and  of  general  warranty, 
the  grantor  binds  himself  to  pay  hla  imme- 
diate grantee.  In  case  of  failure  of  title  and 
eviction,  the  value  of  the  land  when  convey- 
ed, and  this  value  is  determined  by  the  price 
paid,  and  that  sum,  with  interest,  is  the  lim- 
it of  the  measure  of  damages  recoverable  by 
such  grantee;  that  these  covenants  run  with 
the  land,  and  any  subsequent  grantee,  upon 
eviction,  may  sue  tor  the  breach.  To  hold 
otherwise  Is  to  construe  the  covenant  as  one 
of  indemnity,— a  view  that  was  rejected  in 
the  earlier  cases,  wltb  few  exceptions.  In 
the  case  of  Staats  v.  Ten  Eyck's  Ex'rs,  3 
Calnes,  111,  and  Pitcher  v.  Livingston,  4 
Johns.  1,  it  vras  held.  In  analogy  with  the 
rule  applied  In  the  common-law  action  of 
warrantia  chartae,  that  the  value  of  the  land 
at  the  time  of  the  conveyance  was  the  crite- 
rion of  damages,  and  not  the  enhanced  value 
of  the  land  at  the  time  of  eviction,  whethw 
owing  to  Increase  from  natural  causes  or  by 
improvements  made  by  the  grantee^  Thwe 
are  rules  that  may  reduce  the  amount  of 
recov^y  within  this  limit  Interest  ia  allow- 
ed for  the  time  that  the  grantee  is  liable  to  the 
true  owner  for  mesne  profits;  and  when,  by 
the  statute  of  limitations,  mesne  profits  are 
recoverable  only  (or  a  certain  number  of 
years,  interest  will  not  be  allowed  for  any 
longer  time;  and  where  by  the  payment  of 
a  Judgment  which  is  an  incumbrance,  or 
wh»e  the  defect  of  title  is  remedied  by  pur- 
chase, the  amount  of  recovery  Is  limited  to 
the  amount  that  was  fairly  and  reasonably 
paid  for  that  purpose.  If,  therefore,  the 
measure  of  damages  may  be  diminished  by 
the  disallowance  of  interest  when  the  profits 
are  equivalent  tibo'eto,  and  &  deduction  of 
the  principal  allowed  In  the  case  of  a  pro 
tanto  eviction  In  an  action  by  the  immediate 
grantee.  It  is  difficult  to  iKxceive  why  the 
same  role  should  not  apply  as  to  a  remote 
grantee,  and  his  recovtt'y  be  limited  to  his 
actual  damage.  As  was  said  in  the  case  of 
Mette  V.  Dow,  9  Lea,  93:  "The  covenant  Is 
a  peculiar  one,  and  not  like  an  ordinary  cove- 
nant for  BO  much  money.  It  is  rather  in  the 
natore  of  a  bond,  with  a  fixed  sum  as  a  pen- 
alty, the  recovery  on  which  will  lie  satisfied 
by  the  payment  of  the  actual  damages. 
Bach  vendor  subject  to  this  rule  may  be 
ti'eated  as  the  principal  obligor  to  bis  im- 
mediate vendee,  and  as  tlie  surety  of  any  sub- 
stiquent  vendee,  to  hold  him  harmU'ss  by  rea- 
son of  the  failure  of  title;  and  the  ultimate 
vendee,  when  evicted,  is  entitled  to  be  sub- 
rogated to  the  rights  of  his  immediate  vendor 
against  a  remote  vendor,  to  the  extent  nec- 
essary to  indemnify  him.  Such  a  vendee,  to 
nse  the  language  of  the  Biqa-eme  court  iHC 


North  Carolina,  wam  a  remote  vendar  on  tbe 
covenant  to  redress  his  (tbe  plaintiff*^  own 
Injuries,  not  the  injuries  of  the  Immediate 
vendee  of  such  remote  vendor.  Accordingly, 
that  court  held,  in  a  case  like  the  one  before 
us,  that  the  measure  of  damages  was  the 
considoatlou  paid  by  the  plaintiff  to  his 
Immediate  vendor,  with  int«-est,  and  not  the 
consideratlmi  paid  by  such  vendw  to  the  de- 
f«idant  In  other  words,  tlie  damage  re- 
covered were  limited  to  the  actual  Injury 
sustained.  Williams  v.  Beeman.  2  Dev.  483." 

A  remote  grantee  may  simultaneously  sue 
his  immediate  grantor  and  all  previoos  cove- 
nantors, and  recover  several  Judgments 
against  eadi  oJ  them,  although  entitled  to 
but  one  satisfaction;  and  the  amount  of  re- 
covery against  each  can  In  no  event  exceed 
the  consideration  received  by  blm.  Under  ihe 
rule  contended  tor  by  coimari  for  plaintiff 
in  emu*.  It  would  follow  that  his  recovery 
would  be  In  such  an  event  as  variable  as 
the  various  amounts  received  by  each  cove- 
nants; and.  In  case  the  considenitton  paid 
by  him  to  his  Immediate  grantee  Is  less  than 
the  consideration  received  by  the  original 
covenantor,  his  reoov^  would  be  less  against 
such  grantee  than  it  would  be  in  an  action 
against  the  original  covenantor;  while,  un- 
der the  rule  that  tlie  amoant  of  his  recovoy 
is  the  amount  of  consideration  actually  paid 
by  him  for  the  land,  not  exceeding  the  Migi- 
nal  purchase  price,  the  recovery  in  both  cases 
would  be  the  tame.  Olie  rule  limiting  the 
measure  of  damages  in  a  case  like  this, 
wb^^  the  remote  grantee  etects  to  sue  the 
original  covenantor,  to  the  actual  loss  sus- 
tained by  him,  seems  to  us  not  only  equita- 
ble, but  is  In  principle  analogous  to  the  doc- 
trine that  applies  In  an  action  by  the  original 
covenantee.  Gompeosatkm  for  his  loss  Is  all 
that  any  evicted  grantee  can  reasonably  ask: 
and,  when  this  can  be  obtained  by  the  re- 
covery of  the  consideration  paid,  with  Inter- 
est, the  ends  of  Justice  are  attained.  We 
think,  therefore,  that  the  oomt  below  adopted 
the  correct  rule  of  damages,  and  ttie  Judg- 
mwt  !■  aooordHtfr  aWrmart,  Affinned. 


PBOPIiB  ex  reL  BBQENTS  OF  STATE  UNI- 
VERSITY et  sL  T.  STATE  BOARD  OF 
BQUALIZATION  OF  COLORADO  et  al. 

PEOPLE  ex  T«l.  BOARD  OF  TRUSTEES 
OF  STATE  NORMAL  SCHOOL  OP  COLO- 
RADO ct  al.  V.  SAME. 

^Supreme  Court  of  Colorado.    Sept  27,  ISM.) 

Statu  Taxatios— Excbsstvb  Lbvtes— Rbdcctios 
BT  Board  or  £>)DA.uiATio!r— Psioritibs. 

1.  Where  the  constitotlonal  limit  for  the 
total  state  levy  has  been  exceeded,  the  rela- 

tivp  priority  of  both  general  and  speaoi  levies 
is  fixed  by  tho  dates  when  the  nets  providing  for 
each  took  effect,  fcivinfc  preference,  however,  to 
levies  to  meet  sppropnatioiis  fur  the  HOpport  of 
the  executive!  iegisUtiva,  and  judicial  defiait- 
mcnt.i. 

2.  Where  an  act  is  amended  *'so  as  to 
read,"  etc.,  sections  of  tbe  ammding  act  which 
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are  copied  Terbatkn  from  the  oricinal  act  take 
effect  as  of  the  date  of  the  original  set. 

3.  A  reduction  of  the  tax  levy  for  general 
revenue  for  state  puipoaea  Is  witUd  the  didcre- 
tion  of  the  board  of  equalization,  under  Sess. 
Laws  18S5,  p.  318,  providiog  that  the  tax  for 
state  purposes  shall  be  four  mills  on  a  dollar 
"when  no  lower  rate  is  fixed  by  the  state  board 
of  eqoaUzatioD." 

4.  Where  the  total  state  tax  levy  has  ex- 
reeded  the  constitotional  limit  redactions  in 
different  lerlea  ant^oriKd  br  the  isme  act  of 
the  legiaiattin)  muat  be  made  pro  rata,  if  no 
piefereuce  is  given  in  the  act. 

Petitions  far  mandamoB,  on  the  relation  of 
6.  J.  PfelfTer  and  others,  regmts  of  the  State 
University,  agaimt  Davia  H.  Walte  and  oth- 
ers, comprislnfT  tbe  board  of  eqnallEation  of 
the  state  of  Colorado,  and  on  the  relation  of 
the  board  of  tmstees  of  the  State  Normal 
School  against  the  same,  to  compel  a  correc- 
tlMi  and  adjiwtment  of  the  tax  levies.  Writ 
denied  In  the  firat  case,  and  granted  In  the 
second. 

The  canes  were  commenced  by  the  filing  of 
sworn  petitions.  The  petitions  and  answers 
are,  in  substance,  the  same  In  both  cases. 
The  opinlcm  of  the  court  was  rendered  upon 
demurrers  to  the  aaewen,  the  petitioners  not 
desiring  to  plead  over.  In  the  case  of  the 
regf^nts  of  the  State  University  the  pleadings 
are  as  ft^lows,  to  wit: 

"To  the  Honorable  tbe  Snpreme  Court  of 
the  State  of  Oolorado  and  tbe  Josticefl  There- 
of: Your  petjtlMiers  represent  and  sho:w  unto 
your  honors  that  they,  and  each  of  them,  now 
are  the  duly  elected,  qualified,  and  acting 
regents  of  the  State  University  of  Colorado, 
sitnated  at  Boulder,  In  said  state,  and  that 
the  said  Davis  H.  Walte  is  tbe  duly  elected, 
qnallfled,  and  acting  governor  of  tbe  state  of 
Oolorado;  that  the  said  N.  O.  McClees  is  the 
duly  dected,  goalifled,  and  acting  secretary  of 
state;  that  the  said  Albert  Nance  is  the  duly 
elected,  qualified,  and  acting  treasurer  of  the 
state;  that  the  said  V.  M.  Ooodykoontz  is  the 
duly  elected,  quaHfled,  and  acting  auditor  of 
state;  and  that  tbe  said  Kugene  Engley  la  the 
duly  elected,  qualified,  and  acting  attorney 
general  of  the  state;  and  that  the  said  de- 
fendants, by  virtue  of  tbe  several  offices  to 
which  they  have  been  elected,  and  which  they 
now  hold  and  enjoy,  constitute  tbe  state  bo^rd 
of  equalizatlOTi.  Your  petltiouers  further 
show  unto  your  honors  that  It  was  and  Is  the 
duty  of  the  said  defendants,  and  eflcb  of 
them,  at  the  September  meeting  of  said  board 
of  eqoallERtion,  as  provided  by  law,  to  adjust, 
assess,  and  levy  on  behalf  of  the  said  Unlver< 
sity  of  the  State  of  Colorado,  located  at 
Boulder,  as  aforesaid,  In  addition  tn  tbe  regu- 
lar tax  and  levy  provided  therefor  by  the 
laws,  a  certain  other  special  tax,  craiststing  of 
one-tenth  of  one  mill  on  each  and  every  dol- 
lar of  the  assessed  valuation  of  all  taxable 
property  in  the  state,  which  is  to  be  collected 
In  the  same  manner  and  at  the  same  time  an 
is  now  provided  by  law  In  the  assessment  and 
collection  of  all  other  state  taxes,  as  was 
espedaUy  provided  1^  an  act  entttied  'An  act 


to  provide  a  special  fund  to  meet  tirgeat 
needs  of  tbe  state  Unlvtfsity  by  an  additional 
assessment  of  one-tenth  of  a  mill  for  the. 
years  1893  and  1894,'  which  said  act  was  duly 
passed  and  enacted  by  the  general  assembly 
of  the  state  of  Colorado  for  the  year  1803,  and 
was  approved  thereafter  on,  to  wit,  the  8th 
day  of  April,  A.  D.  1803,  and  published  at 
page  475  in  the  Session  Laws  of  said  year; 
that,  In  pursuance  of  said  act,  the  said  de- 
fendants, constituting  the  said  board  of  equal- 
ization, did  theretofore,  and  during  the  year 
1803,  assess  and  levy  tbe  said  special  tax  of 
one-tenth  of  a  mill  In  addition  to  the  regular 
tax  for  the  said  year  1893;  but  that  at  tbe 
regular  meeting  of  said  board,  on.  to  wit,  tbe 
8th  day  of  September,  A.  D.  1894,  at  which 
time  the  said  levy  should  have  been  made 
by  the  said  board,  and  transmitted  by  them  to. 
tbe  proper  officers  of  each  of  the  counties  in 
said  state  for  assessment  and  collection  as  a 
part,  and  together  with  the  regular  general 
state  tax,  the  said  board,  notwithstanding  the 
demand  of  your  petitioners,  refused,  and  still 
continue  to  refuse,  to  make  said  adjustment, 
levy,  and  assessment.  Your  petitioners  fur- 
ther say  that  they  are  Informed  and  believe, 
and  so  charge  the  fact  to  be,  that  the  said  de- 
fE3idants,  constituting  the  said  board,  refused 
to  make  and  transmit  the  said  special  levy 
on  behalf  of  the  university  for  the  year  1804, 
because,  in  their  judgment,  they  do  not  con- 
sider that  the  said  university  was  In  absolute 
need  of  said  extra  Tunds;  whereas,  in  truth 
and  iu  fact,  your  petitioners  allege  that,  with- 
out said  special  tax.  It  will  be  impossible  for 
them  to  maintain  and  conduct  the  said  uni- 
versity In  a  satlsfoctorj-  manner,  or  to  furnish 
instruction  and  educational  opportunities  for 
the  large  number  of  students  who  will  at- 
tend during  the  following  school  year.  Your 
petitioners  further  show  unto  your  honors 
that,  under  tbe  provisions  of  the  law.  It  is  neo- 
essary  for  the  said  board  of  equalization  to 
transmit  to  the  county  clerk  of  eoch  of  the 
several  counties  of  the  state  a  statemrat  of 
tbe  assessments  and  the  rate  of  taxes  which 
are  to  be  levied  and  collected  within  bis  coun- 
ty for  state  purposes  for  that  year,  and  that 
this  statement  shall  be  made  on  or  before  the 
20th  day  of  September  In  each  year.  And 
your  petitioners  ftui:her  say  that  the  said 
statement  which  has  been  or  Is  being  pre- 
pared by  the  said  def^idants  for  such  trans- 
mission does  not  contain  the  special  tax  of 
one-tenth  of  a  mill,  as  It  should  under  the  iHro- 
vislons  of  the  law;  that  if  your  petitioners 
should  institute  this  suit)  and  ask  the  relief 
first  of  any  district  court  having  Jurisdicticm 
thereof,  the  necessary  delay  In  having  such 
court  hear  the  same,  and  the  right  of  appeol, 
which  the  said  defendants  would  undoubtedly 
exercise,  would  produce  such  further  delay 
imtil  tbe  matter  could  have  finally  been  adju- 
dicated  and  passed  upon  by  this  tribunal  that 
the  said  statement  would  have  been  made  by 
the  said  defendants  to  tbe  different  cwmty 
clerks,  and  It  would  not  be  possible  to  corn- 
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pel  the  said  defendante  to  Insert  the  said 
special  tax  within  the  levy  for  said  purposes 
on  or  before  the  said  20th  day  of  Septem- 
ber, nor  until  a  long  time  thereafter,  and 
when  It  would  be  entirely  too  late  for  the 
said  defendants  to  act  as  a  board  for  the 
year  18M;  that  It  would  then  be  necessary 
for  your  petitioners  to  bring  a  multitude  of 
suite,  by  mandamus  or  such  other  writs  as 
they  should  be  advised,  against  each  and  ev- 
ery coan^  clerk  within  the  entire  state  of 
Colcrodo.  Wherefore  your  petitioners  pray 
that  an  altematlTe  writ  of  mandamus  may  be 
Issued  against  the  raid  defendants,  and  each 
of  them,  returnable  at  some  short  day,  oom- 
peUlng  them  to  make,  assess,  adjust,  ai^  levy 
the  said  special  tax  of  one-tenth  of  a  min  for 
the  benefit  of  the  State  TTnlretslty  at  Boulder, 
In  addlticm  to  the  regular  tax  already  tha«- 
for  provided  by  law  to  be  Inserted  In  the 
general  tax  for  state  purposes  for  the  year 
1891,  and  to  transmit  the  same  tiierewtth,  on 
<»■  before  the  20th  day  of  September,  IS&i, 
to  the  county  clerk  of  each  and  every  county 
In  the  said  state,  as  provided  by  law,  or  to 
show  cause  why  they  should  not  do  so.  And 
in  duty  bound  your  petitioners  wiU  ever 
pray," 

"Answw. 

"Now  come  the  above-named  defendants, 
and,  for  their  return  and  answer  to  the  al- 
ternate writ  and  petition  herein,  say  that  It 
Is  not  true  that  the  defendants  refuse  to  make 
or  transmit  the  said  special  levy  la  behalf 
of  the  said  university  for  the  year  1894  be- 
eanee  they  do  not  consider  that  the  said  uni- 
versity was  In  absolute  need  or  any  need  of 
said  extra  funds,  but  because  the  said  board, 
lit  the  said  September  meeting  of  the  year 
1894.  had,  by  making  other  levies  required 
by  law  Avlilch  have  a  constitutional  and  stat- 
utory preference  and  priority  over  said  spe- 
cial tax,  ali-eady  made  levies  aggregating 
four  mills  on  the  dollar  of  the  taxable  prop- 
t-rty  of  the  state,  before  they  reached  the 
If  vy  provided  by  the  act  of  1893,  mentioned  In 
plaintiffs*  writ  and  petition;  that  the  levies 
BO  made,  as  aforesaid,  are  as  follows,  viz: 

Voe  general  revenue   2"/^  mills. 

Ttitoroflt  on  cnDitol  building  bonds. .  Vm  milts. 

Mute  ami  blind  nsj'lum   '/a  mills. 

UniTereity    Vs  mnis. 

Agricultural  college   mills. 

School  of  mines   V,  mills. 

Insane  asylum    V,  mills. 

f'apitol  tiiiiliiinfi;  fund   milla. 

Stock  iiiKpection   Vm  mills. 

Normal  scliool   */k  mills. 

Total   4  mills. 

"Defendants  further  say  that  the  said  levy 
of  two  and  nine-thirtieths  mills  for  general 
revenue  Is  necessni?  for  the  payment  of  the 
ordinary  expenses  of  the  executive,  judicial, 
and  legislative  departments  of  the  state  gov- 
ernment for  the  fiscal  year  A.  D.  1894,  and 
legislative  appropriations,  payable  out  of  the 
general  revenue  of  sold  Hscal  year,  having  a 
preference  and  priority  In  law  to  said  spet^ 


university  tax;  that  the  oOier  said  levies, 
except  that  of  the  cav>itol  building  bond  ink- 
ing fund,  as  made  by  said  board,  are  bued 
upon  statutory  continuing  apprcHVl&tions, 
and  constitute  a  fixed  tax  required  by  law 
to  be  annually  levied  by  Bald  board,  said  ap- 
propriations having  been  made  by  the  gra- 
eral  assembly  of  Colorado  prior  to  the  oiact- 
ment  of  said  Eq>ecial  university  tax;  ttiattfae 
levy  for  said  ciu>itol  building  fund  Is  made  In 
pursuance  of  a  law  passed  by  said  geaenl 
assembly  long  before  the  mactment  of  said 
special  university  tax,  and  for  the  purpose  of 
liquidating  an  existing  obligation  of  the 
state.  Defendants  further  Bay  that  the  ag- 
gregate of  the  ierlea  so  made^  as  her^be- 
f  ore  alleged,  amount  to  tma  mUls  en  all  the 
taxable  property  of  the  state,  stnd  that  they 
are  prevented  by  an  Inhibition  of  tiie  state 
constitution  from  levying  a  greatw  snm 
than  said  four  mills.  Defendants,  anawa> 
ing,  furthOT  allege  that  the  paymott  of  said 
statutory  appropriations  for  fiscal  year 
A.  D.  1894  out  of  and  from  the  general  rev- 
enue of  said  year  will  exhaust  said  rev- 
enue. Wherefore  defendants  pray  ttiat  said 
alternate  writ  may  be  discharged,  and  for 
coBta." 

Thomas.  Hartzell,  Bryant  &  Lee,  J.  W.  Mc- 
Creery,  and  S.  A.  Gifiln,  for  petltlonnrs. 
0.  J.  Hughes,  amicus  curiae.  Eugene  Eng- 
ley,  Atty.  Gen.,  and  H.  T.  Sole,  for  respond- 
ents. 

BAYT,  O.  J.  (after  stating  the  facta). 
These  actions  are  brought  for  the  purpose  ol 
compelling  the  state  board  of  eqnaUaation  to 
correct  and  adjust  the  tax  levies  for  the 
year  1894.  The  levies  for  tiiat  year,  as  de- 
clared at  the  September  meeting  of  the 
board,  are  as  follows: 

For  funeral  mr^ue  2'/„  mills. 

luterest  on  mpitul  building  bonds. .    Vm  mills. 

Mute  and  blind  asylum   Va  mills. 

University    %  mills. 

Ajrriculturai  rollege   »/,  mills. 

Schotri  of  mines   V«  mlUs. 

Insane  asylum    »/,  mills. 

<?apitol  biiildiujj  fund   Vj  mills. 

Stock  iiispecrion   ^/^  mills. 

Norma!  echool  '   mills. 

Total  4  mills. 

The  foregoing  levy  omits  a  special  tax  of 
one-tenth  of  one  mill  provided  by  the  legis- 
lature for  the  State  University,  and  reduces 
the  levy  for  the  State  Normal  School  from 
flve-thirtleths  of  a  mill  to  four-thlrtIetl», 
and  also  reduces  the  amount  of  the  stock  in- 
spectiim  tax  from  (me-flfteeith  of  a  mill  to 
one-thlrtletii. 

This  action  of  the  board  was  taken  fbr 
the  purpose  of  bringing  the  total  levy  within 
the  limit  fixed  by  the  Btate  constitution,  viz.: 
"Sec.  11.  The  rate  of  taxation  on  property, 
for  state  puiposes.  shall  nevw  ^ceed  four 
mills  on  each  dfrilar  of  valnatlcm."  Artlde 
10.  It  Is  claimed  by  petitioners  that  the  spe- 
cial leriee  should  hare  beat  made  tor  the 
full  amount  provided  by  the^'VariouB  logtsla- 
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tire  acts,  and  that  the  reduction  necessary  to 
bring  the  total  within  the  cuustitutlonal  Umlt 
should  haye  been  made  from  the  levy  for  gen-  ■ 
eral  revenue.  The  duty  of  the  state  board  in 
the  premises  is  fixed  by  section  3849  of  MIIIb'  > 
Annotated  Statutes:  "Sec.  3&iQ.  It  shall  be  ■ 
the  duty  of  said  board,  in  the  absence  of  any 
legislation  on  the  subject,  to  enter  an  order 
at  Its  September  meeting  declaring  what  rate 
of  taxes  shall  be  levied  for  state  purposes  for 
the  coming  year,  which  In  no  case  shall  ex- 
ceed the  amount  provided  for  in  the  consti- 
tution." The  duty  of  the  auditor  is  fixed  by 
the  preceding  section:  "Sec.  3S48.  On  or  be- 
fore the  twentieth  day  of  September  in  each 
year  the  said  board  shall  complete  Its  equal- 
ization, and  the  auditor  of  state  shall  trans- 
mit to  the  clerlE  of  each  county  a  statement  of 
the  changes,  if  any,  which  have  been  made  in 
the  assessments,  and  the  rate  of  taxes  which 
la  to  be  levied  and  collected  within  his  county 
for  state  purposes  for  that  year."  An  exam- 
ination of  the  law  on  the  subject,  constitu- 
tional and  statutory,  discloses  that,  prima- 
rily, the  state  board  of  equalization  has  noth- 
ing to  do  with  the  levy  of  taxes.  The  board 
is  created  for  the  purpose  of  assessing  certain 
property,  and  equalizing  and  adjusting  the 
raluatlon  upon  all  property  in  the  state. 
There  la  one  apparent  exception  to  the  above 
rale.  This  exception  has  reference  solely  to 
the  rate  to  be  levied  for  state  purposes,  the  leg- 
ifllatnre  baring  provided  with  reference  to 
this  levy  that  **there  shall  be  levied  and  as- 
sessed upon  the  taxable  real  and  personal 
property  wltiiln  the  state  In  each  year  the 
followlDg  taxes:  For  state  purptiscs  four  mills 
on  a  dollar  when  no  lower  rate  is  directed  by 
the  state  board  of  equalization."  Sess.  I^wa 
1885,  p.  318.  In  respect  to  other  levies,  the 
duty  of  the  board  Is  merely  clerical  In  charac- 
ter. 

In  the  varlons  argmnents.  oral  aiMl  written, 
presented  to  this  court  on  the  part  of  those 
Interested  In  the  various  special  levies.  It  has 
been  urged  that  all  such  levies  should  be  ac- 
corded  precedence,  and  the  levy  for  general 
purposes  be  reduced  to  a  rate  to  be  asc^- 
tfllned  and  fixed  by  deducting  the  aggregate 
of  the  ctpedal  levies  from  the  maximum  rate 
of  fbur  mills  permitted  under  the  constitu- 
tion. The  leading  case  upon  the  subject  of 
tax  levies  In  this  state  Is  that  of  People  r. 
Scott,  9  Oolo.  422,  12  Pac.  608.  The  princi- 
pal contention  In  that  case  was  wheth«  the 
special  levies  should  be  considered  as  a  part 
of  the  aggregate  of  four  mills  beyond  which 
the  legislature  t.-ould  not  go,  or  whether  the 
legislature,  in  its  discretion,  might  levy  a 
tax  of  four  mills  for  general  revenue  In  ad- 
dition to  ibe  special  levies  for  particular  pur- 
poses. Upon  a  careful  review  of  the  sub- 
ject in  the  light  of  the  constitutional  provi- 
sions and  statutes  then  In  existence.  It  was 
decided  that  the  special  levies  were  to  be 
token  into  consideration  In  dctermlidng  the 
aggregate,  and  that  such  aggregate  could  In 
no  event  exceed  four  mills  upon  the  dollar. 


The  action  was  broiight  by  the  people,  at 
the  relation  of  the  attorney  general,  against 
Scott,  as  county  clerk  of  Arapahoe  county; 
Scott  having  refused  to  extend  a  greater 
levy  for  general  purposes  than  the  rate  of 
four  mills  on  the  dollar,  less  the  rates  re- 
quired by  law  to  be  extended  for  the  support 
of  state  institutions.  In  this  position  he  was 
sustained  by  the  court.  While  no  authori- 
ties have  been  cited  1^K>n  the  question,  and 
none  have  been  found  by  the  court,  we  think 
that,  where  excessive  levies  have  been 
made,  the  true  rule  Is  to  allow  the  levies 
precedence  In  the  order  in  which  they  were 
passed,  giving  preference,  when  necessary, 
to  levies  for  the  purpose  of  meeting  appro- 
priations for  the  support  of  the  executive, 
'egislative,  and  judicial  departments  of  the 
government,  as  Indicated  In  Re  Appropria- 
tions by  General  Assembly,  13  Colo.  316,  22 
Pac  464. 

It  has  been  urged  by  the  attorney  gen- 
eral with  great  fra'ce  Umt  the  levy  for  gen- 
eral purposes  Is  to  be  preferred  over  ail  oth- 
ers. In  support  of  this  contention,  he  cites 
the  opinion  in  Re  Appropriations  by  General 
Assembly,  supra,  and  urges  that  the  legis- 
lature cannot  by  indirection  do  that  which  it 
is  Inhibited  from  doing  directly;  but  we  do 
not  find  It  necessary  to  determine  the  ques- 
tion thus  raised  In  this  case,  as  the  general 
levy  must  be  maintained  for  another  reason. 
The  opinion  ha  the  Scott  Case  has  been  cited 
in  supp<M-t  of  the  conclusion  that  all  special 
levies  fixed  by  the  legislature  must  first  be 
provided  for.  A  careful  reading  of  the  opin- 
ion in  that  case  discloses  that  the  special 
levies  allowed  precedence  were  fixed  by  the 
general  assembly  by  acts  prior  to  the  act 
providing  a  four-mill  levy  for  state  pur- 
poses, and  were  for  this  reason  given  a 
priority  over  the  levy  for  general  revenues. 
The  opinion  will  not  bear  a  construction 
wlUch  militates  against  fixing  the  priorities 
of  all  levies,  including  that  for  general  reve- 
nue, as  of  the  date  of  the  taking  effect  of 
the  acts  providing  tcx  the  same.  No  qnech 
tion  of  preference  as  to  the  necessary  ex- 
penses of  the  executive,  legislative,  or  Judi- 
cial departments  of  the  state  were  presented 
or  oonalda^  in  that  case.  It  Is  conceded 
that  the  power  of  the  legislature  In  the 
premises  Is  jdenary,  except  as  limited  by  the 
constitution.  It  being  restricted  to  a  levy  of 
four  mills,  the  question  arises  as  to  what 
levies  shall  be  eliminated  where,  as  here,  an 
excessive  levy  has  been  made.  The  legis- 
lature having  power  to  levy  taxes  aggregat- 
ing four  mills  in  amount,  Its  mandates  must, 
if  not  contrary  to  other  constitutional  re- 
quirements, be  oiforced  until  the  fonr-mlU 
limit  is  reached.  The  powo*  being  then  ex- 
hausted, further  levies  cannot  be  made. 
When  the  total  levies  aggregate  more  than 
four  mills  on  the  dollar.  It  is  the  plain  duty 
of  every  officer  connected  with  the  levy  and 
coUectiuu  of  the  revenue  to  refrain  from  doing 
any  act  which  falls  within  thoylniUblUpnpf 
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the  state  constitution.  In  Re  Appropriations 
by  Gen«-al  Assembly,  supra;  People  v.  Scott, 
sopra.  TL.'  levy  for  state  purposes  Is  as 
much  a  legislative  levy  as  the  levy  for  any 
special  purpose.  It  Is  a  levy  of  four  mills  when 
no  lower  rate  Is  dlrectecl  by  the  state  boara  of 
efiualizatlou.  This,  therefore.  Is  to  be  treat- 
ed as  an  absolute  levy  of  four  mills,  subject 
to  two  conditions:  First,  that  all  prior  lev- 
ies, If  not  repugnant  to  constitutional  re- 
quirements, shall  be  respected;  second,  a 
reservation  of  power  tn  the  state  board  of 
equalization  to  reduce  the  general  levy.  This 
levy  Is  fixed  by  the  legislature  subject  to  the 
right  of  the  state  board  of  equalization  to  re- 
duce the  rate  to  an  amount  sufficient  merely 
to  meet  appropriations,  should  the  assess- 
ment Justify  such  reduction.  In  determining 
the  rate,  the  board  has  only  to  take  the  ap- 
proiwlatlons  and  the  assessment  into  con- 
sideration, and  fix  a  rate  that  wlU  produce 
the  required  revenue.  The  tax  thus  levied  is 
of  primary  Importance.  It  Is  specially  pro- 
vided for  by  the  state  constitution  in  the  fol- 
lowing unmistakable  language:  "The  general 
assembly  shall  provide  by  law  for  an  annual 
tax,  sufllciont,  with  other  resources,  to  defray 
the  estimated  expenses  of  the  state  govern- 
ment for  each  fiscal  year."  Article  10,  §  2. 
It  fs  made  the  Inipei-ative  duty  of  the  legis- 
lature under  this  section  to  provide  by  law 
a  tax  sufficient  to  defray  the  estimated  ex- 
penses of  the  state  government  for  each  fis- 
cal year.  Speaking  of  this  provision,  this 
court  has  said:  "Considering  the  great  care 
thus  taken  to  secure  and  guard  such  ajipro- 
priations,  we  cannot  doubt  that  the  ordinary 
expenses  of  the  legislative,  executive,  and 
judicial  departments  of  the  state  are  the  ex- 
penses primarily  Intended  to  be  provided  for 
by  section  2,  art.  10."  In  re  Appropriations 
by  General  Assembly,  supra. 

Aside  from  the  character  given  to  this 
levy  by  the  constitution,  we  find  that  It  Im 
prior  in  point  of  time  to  many  of  the  levies 
designated  as  "special  levies."  It  is  a  mis- 
take to  suppose  that  tliis  levy  is  to  be  given  a 
date  as  of  the  act  of  1S!)1.  It  goes  biick  at 
least  to  the  year  iSHo.  Tlie  former  act  pro- 
vided that  "tliei-e  slnill  be  It'vIiMl  and  assessed 
upon  taxable  real  and  personul  property  with- 
in tills  state  in  oacli  yrar,  the  fiilldwing  taxes: 
For  state  puritnses  four  mills  on  a  dollar, 
when  uo  luwci-  r;ite  is  difcctiMl  liy  tlic  slnte 
board  of  pquailzjitltm."  Sess,  IjUivs  IssTi,  p. 
318.  Tlie  a'-t  of  IS'tl,  which  purjioi  ts  to  bo 
an  amendment  of  the  above,  Is  an  exact  re- 
script tbei-eof.  in  so  far  as  this  levy  is  con- 
cerned. It  ruust  thererore  be  tr*';itod  as  a 
conllrmatinn  and  cdiitinuance  of  tiie  former 
act,  and  as  liaving  priority  from  the  date  of 
that  act.  The  fitrin  of  making  amendments 
Ity  (ierlarlii;:  that  a  section  sliail  ho  amended 
so  as  to  read  In  n  particular  way  has  been 
a  favorite  one  with  our  ieglfsiature  since  the 
organization  of  the  state  government.  By 
It.  oliscurity  and  confusion  are  avoided,  and 
the  legislature  U  presented  with  the  amend- 


ment and  the  previous  act  together,  and  in- 
telligent action  thereby  aided.  Of  such 
amendments,  Denlo,  C.  J.,  in  Ely  t.  Holtou, 
15  >.*.  Y.  595,  says;  "The  portions  of  the 
amended  sections  which  are  merely  copied 
without  change  are  not  to  he  considered  as 
repealed  and  again  euactt^,  but  to  have  been 
the  law  all  along."  See,  also,  Suth.  St  Const. 
S  133.  The  same  Is  true  of  the  act  providing 
for  a  special  levy  of  one-half  of  a  mill  for 
capitol  building  purposes.  A  levy  for  this 
purpose  first  appears  In  the  Session  Laws  of 
lSS.'i.  The  erection  of  a  state  capitol  build- 
ing, suitable  for  the  purposes  of  this  growing 
young  commonwealth,  has  been  kept  steadi- 
ly In  mind  by  each  succeeding  legislatture, 
and  levies  for  this  purpose  have  been  made 
at  the  same  rate  annually  since  the  passage 
(>f  the  original  act  The  reosonlug  iu  cod- 
nectlou  with  the  levy  for  state  purposes  ap- 
plies  with  equal  force  to  the  levy  for  the 
state  capitol  bulldlug,  and  this  levy  must 
stand  as  of  the  dat«  of  the  original  act  la 
1S83. 

The  priority  of  the  general  levy  for  state 
purposes  and  the  special  levy  for  the  state 
capitol  building  being  thus  ascertained  un- 
der the  principles  announced,  the  standing 
of  otluT  spiflal  levies  must  be  fixed  as  of  the 
date  of  the  taking  effect  of  the  several  acts, 
and  those  levies  which  the  legislature  has 
attempted  to  authorize  after  the  constitution- 
al limit  of  four  mills  was  reached  fall  under 
the  constitutional  inhibition,  and  must  be 
treatiKl  as  void.  Of  these,  the  last  in  point  of 
time  is  the  special  levy  of  one-tenth  of  a  mill 
for  the  State  Univei-sity;  the  act  attempting 
to  authorize  this  having  been  approved  April 
8,  18'j;t.  Sess.  Laws  1803,  p.  475.  The  next 
iu  poiut  of  time  Is  the  act  of  1891.  entitled 
"An  act  to  provide  for  the  assessment,  levy 
and  collection  of  a  state  tax,  for  tlie  support 
and  imiintenance  of  certain  state  educational 
iustltutious.  mentioned  therein;  to  define  the 
duties  of  the  county  treasurer  In  conuectioo 
tlicix'wltli;  to  provide  for  the  election  of  a 
treasurer  of  each  of  said  Institutions,  define 
ills  duties  and  to  repeal  all  acta  and  parts 
of  acts  Inconsistent  therewith."  Acta  1891, 
p.  3;tS.  By  this  act,  a  levy  of  one-sixth  of 
one  iiilll  is  provided  for  each  of  the  following 
Institutiojis:  Agricultural  college,  school  of 
mines,  normal  school,  and  Institute  for  the 
mute  and  blind.  As  authority  for  a  levy 
for  these  puiiK>ses  Is  given  In  one  and  the 
same  act,  we  cannot  assume  that  the  legis- 
lature Intended  to  favor  one  of  these  institu- 
tions in  preference  to  another,  in  tbe  al>- 
scnce  of  words  Indicating  such  Intent,  but 
ratlier  that  all  should  stand  on  an  equality; 
hence  such  reduction  as  may  be  found  nec- 
essary to  I)ring  the  total  levy  tor  all  purposi-s 
withlu  four  mills  should  be  made  from  these 
several  levies  pro  rata. 

^Ye  shall  not  attempt  to  determine  the  con- 
stitutionality of  tills  act  at  this  time,  as  sev- 
eral of  the  Iji'iicfl claries  under  It  are  not  now 
before  the  court,  and  the  '(^^(^^t^^ 


Mont) 


STATE  c.  EIGHTH  JUDICIAL  DISTRICT  COUBT. 


969. 


earl7  opinion  upon  tbe  other  questions  pre- 
sented la  uf  the  greatest  import«Bce,  as  the 
time  fixed  for  the  certification  of  the  levy 
has  already  passed.  Moreover,  the  constitu- 
tional objection  lurged  applies  with  greater 
force  to  the  appropriations  than  to  the  levy, 
and  may  properly  be  considered  hereafter, 
should  it  be  presented  in  some  appropriate 
proceeding. 

The  stock  inspection  tax  being  one  of  the 
first  provided  for  by  the  legislature,  the 
board  was  in  errca'  in  reducing  the  levy  for 
this  purpose  from  one-fifteenth  of  one  mill 
to  oue-thirdeth.  Xo  justification  for  this  re- 
duction has  been  oStared,  and  we  are  unable 
to  sustain  the  action  of  the  board  in  respect 
thereto. 

Our  conclusion  upon  the  other  questions 
presented  is:  (1)  That  the  action  of  the  state 
board  of  equalization,  In  fixing  a  rate  of 
2  9/30  mills  for  the  levy  for  general  revenue 
for  the  year  1894,  was  within  the  discretion 
of  the  boa.  J,  and  cannot  be  channed  by  any 
court;  (2)  that  the  omission  of  the  one-tenth 
of  a  mill  special  tax  for  the  State  University 
was  necessary.  In  order  that  the  total  tax 
should  be  kept  within  the  limit  fixed  by  the 
constitution;  (3)  that  it  was  proper  to  reduce 
the  levy  for  the  State  Normal  School,  but 
that  the  reduction  necessary  should  fall 
equally  upon  the  four  Institutions  named  in 
the  act,  and  not  alone  upon  one.  These  con- 
clusions have  not  been  reached  without  dif- 
ficulty. The  revenues  of  the  state  have  been 
sadly  crU>pled  by  reason  of  the  great  financial 
panic  that  has  seized  upon  the  nation,  and  the 
loss  may  not  fall  where  the  public  interests 
will  be  Injtured  the  least  It  is  not,  however, 
tor  the  courts  to  correct  this  inequality,  but 
to  construe  the  various  statutes  according  to 
established  legal  principles,  and,  where  all 
cannot  be  given  effect,  to  at  least  bring  order 
out  of  the  confusion  by  determining  which 
are  entitled  to  preference  under  the  law. 
Fortunately,  the  time  tor  the  biennial  meet- 
ing of  the  legislature  is  near  at  hand,  when 
an  adjustment  may  be  had,  if  found  advisa- 
ble. The  legislative  department  of  the  state  has 
for  many  years  made  appropriations  in  ex- 
cess of  the  limit  permitted  by  the  state  con- 
stitntloD.  As  a  result,  confusion  and  litiga- 
tion have  followed,  and  the  credit  of  the 
state  has  thereby  suffered.  The  plan  of  Icvj'- 
ing  special  taxes  for  particular  piu'poses  adds 
to,  rather  than  lessen^  the  difficulty.  If 
the  legislature  would  marshal  the  assets  of 
the  state,  and  estimate  the  revenue  neces- 
sary to  run  the  state  government,  and  levy 
a  tax  in  gross  sufilclent  with  the  reveunc 
derived  from  other  sources,  to  meet  all  de- 
mands upon  the  state  treasury,  the  matter 
would  be  greatly  simplified. 

In  the  case  of  the  State  University  (N*o. 
8,440}  the  peremptory  writ  will  be  denirMl, 
and  the  proceeding  dismissed.  In  that  of 
the  State  Normal  School  (No.  3,441)  a  per- 
emptory writ  of  mandamus  will  issue,  In  ac- 
cordance with  this  opinion. 


STATE  ex  pel.  NEW  YORK  SHEEP  CO.  v. 
EIGHTH  JUDICIAL  DISTRICT 
COURT. 

(Supreme  Court  of  Montana.  July  19,  1S94.) 
Receiver— Grounds  fob  Appointment — Cohtest 

BBTWBBX  ATTACBINO  CREDITORS. 

1.  Code  Civ.  Froc  $  229.  subd.  1,  anthorizeE 
the  appointment  of  a  receiver  in  an  action  by  .'i 
vendor  to  vacate  a  fraudulent  purchase,  "or" 
by  a  creditor  to  subject  any  fund  to  his  claim, 
"or"  between  partners  or  others  jointly  owning 
or  Interested  in  any  property,  "on  application'^ 
of  plaintiff  or  of  any  puty  whose  nj;bt  or  in- 
terest in  the  property  is  probable,  "and"  where 
the  property  is  m  lianger  of  material  injury. 
Beld,  that  such  appointment  is  anthorized  only 
la  the  caees  mentioned  in  the  first  part  of  the 
section,  and  the  words  after  the  phrase  "on 
awlicatiou"  merely  ^ow  when,  in  the  easeb 
before  mentioned,  the  receiver  may  be  appoint- 
ed, and  does  not  provide  an  additional  case; 
and  hence  a  receiver  of  property  attached  by 
different  parties  In  actions  at  law  for  the  recov- 
ery of  money  only  cannot  be  appointed  though 
the  property  is  in  danger  of  material  injury. 
Harwood,  J.,  dissenting. 

2.  Code  Civ.  Froc.  S  229.  snbd.  6,  author 
ising  the  appointment  of  a  receiver  in  all  other 
cases  where  receivers  have  been  heretofore  ap- 
pointed by  the  Tiflflces  of  the  court  of  eqnfty, 
does  not  authwice  rucIi  am^^tment  In  a  sim- 
ple law  action  on  debt. 

Application  for  writ  of  certiorari  Ijy  the 
state  of  Montana  on  the  relation  of  the  New 
York  Sheep  Company  against  the  Blglitb 
Judicial  District  Court  Granted. 

This  court  Is  asked  to  review,  upon  writ 
of  certiorari,  the  appointment  of  a  receiver 
by  the  district  court  The  facta  upon  which 
the  application  for  writ  of  certiorari  Is  made 
are  as  follows:  On  May  31,  1894,  in  the 
eighth  judicial  district  court  for  Cascade 
county,  Ij,  Q.  Phelps  commenced  an  action 
against  the  New  York  Sheep  Company,  the 
relator  herein,  to  recover  the  two  sums  of 
¥7,308.09  and  ^5,000,  and  Interest  On  the 
some  day  the  Severance  Mercantile  Com- 
pany commenced  an  action  against  the  same 
defendant  to  recover  $5,]mn.24.  Two  writs 
of  attachment  were  Issued  in  each  cane,  one 
to  O'Marr,  shcriflF  of  Meagher  county,  and 
one  to  Denton,  sheriff  of  Fergus  county. 
The  two  sheriffs  each  levied  upon  a  large 
band  of  sheep  belonging  to  the  defendant 
and  in  their  respective  counties.  TJnder 
each  writ,  in  the  hands  of  each  sheriff,  the 
Ffaolps  levy  was  first,  and  prior  to  the  levy 
of  the  Severance  Mercantile  Company.  Aft- 
erwards the  Severance  Mercantile  Company 
filed  a  complaint  in  the  eighth  Judicial  dis- 
trict court  against  the  two  sheriffs,  O'Marr 
and  Denton,  and  Phelps  and  the  New  York 
Rbocp  Company.  That  complaint  set  np  the 
facts  above  recited,  and  then  stated  faefs 
tending  to  show  that  the  attached  proper^ 
was  In  danger  of  being  lost  or  materially  In- 
jured if  it  remained  In  the  hands  of  these 
two  sheriffs.  The  Severance  Mercantile 
Company  asked  in  that  complaint  for  the 
appointment  of  a  receiver  of  the  sheep  at- 
tached, as  above  described.  That  appoint- 
ment was  made  by  the  district  court  That 
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action  by  the  district  court  the  New  York 
Sheep  Company  now  asks  us  to  review  on 
certiorari,  claiming  that  the  court  had  no 
jurisdlcUon  or  power  to  make  the  appoint- 
ment 

Thompson  &  Maddox,  for  relator.  Toole 
&  Wallace  and  A.  J.  Bhores,  for  reepond- 
eut 

DEWITT,  J.  (after  stating  the  facts).  The 
question  of  the  dlscretloD  of  the  district 
court  is  not  before  us,  so  It  may  be  consid- 
ered as  a  conceded  fact  that  It  was  proiwrly 
shown  to  the  district  court  that  the  sheep 
were  In  danger  of  suffering  material  loss 
and  injury  if  left  In  the  hancfe  of  the  sheriffs, 
and  that  the  appointment  of  a  receiver  would 
tend  to  avoid  this  loss  and  Injury. 

We  will  turn  our  attention  for  a  moment  to 
one  matter  which  we  meet  at  the  threshidd 
of  this  case.  It  seems  that  the  Severance 
Mercantile  Company  filed  a  complaint,  and 
commenced  a  separate  action,  asking  to  have 
this  receiver  appointed.  It  is  objected  that 
there  is  no  such  thing  known  as  an  action 
for  the  appointment  of  a  receiver,  but  that 
such  appointment  Is  ancillary  to  another  ac- 
tion; that  is,  an  action  of  such  a  nature 
that  a  receiver  may  be  appointed  therein. 
French  Bank  Case,  53  485;  Jones  v. 
Bank,  10  Colo.  4(H,  17  Fac.  .272.  But  perhaps 
It  would  be  fair  to  regard  what  appears  to 
be  a  complaint  of  the  Severance  Mercantile 
Company  against  the  New  York  Sheep  Com- 
pany, Phelps,  and  the  two  sheriffs,  as  simply 
a  petition  or  application  of  the  Severance 
Mercantile  Company,  looking  to  an  appoint- 
ment of  a  receiver  In  the  case  which  was 
already  pending  in  the  district  court  namely, 
the  Severance  Mercantile  Company  against 
the  New  York  Sheep  Company.  We  are 
willing  at  least  to  so  regard  the  situation  of 
the  partis.  Then,  the  question  of  discretion 
not  being  under  review.  It  remains  to  be 
decided  whether,  under  the  facts  shown,  the 
court  had  Jurisdiction  to  appoint  this  re- 
ceiver; that  is  to  say,  the  question  la  tills: 
If  two  creditors  each  sue  one  and  the  same 
debtor  on  simple  money  demands,  and  each 
creditor  sues  out  in  his  case  a  writ  of  at- 
tachment, under  which  writs  two  sheriffs  of 
different  counties  levy  upon  proper^  of  the 
debtor  in  their  respective  counties,  then  has 
the  court  Jurisdiction  to  appoint  a  receiver 
of  the  property  so  attached  and  held  by  such 
sheriffs?  It  Is  also  conceded,  of  course,  that 
the  showing  was  made  of  danger  of  loss  and 
material  injury.  Stated  more  simply,  the 
proposition  perhaps  may  be  reduced  to  this: 
In  an  action  on  a  simple  money  demand,  for 
a  plain  money  Judgment,  In  which  action 
property  has  been  attached,  has  the  court 
irawer  to  appoint  a  receiver  of  the  attached 
property,  if  it  appears  that  there  la  danger 
that  it  will  be  materially  Injured?  The  stat- 
ute—quoting the  portion  which  Is  pertinent, 
or  which  was  relied  upon  by  respondent— Is 


as  follows:  **A  receiver  may  be  appointed 
by  the  court  in  which  an  action  is  pending, 
or  by  the  Judge  thereof:  Flrat  In  an  action 
by  a  vendor  to  vacate  a  fraudulent  purchase 
of  property,  or  by  a  creditor  to  subject  any 
property  or  fund  to  his  claim,  or  between 
partners  or  others  Jointly  owning  or  inter- 
ested in  any  property  or  fund,  on  the  appli- 
cation of  the  plaintiff,  or  of  any  party  whose 
right  to,  or  Interest  In,  the  property  or  fund, 
or  the  proceeds  thereof,  is  probable,  and 
where  It  Is  shown  that  the  property  or  fund 
is  in  danger  of  being  lost,  removed  or  ma- 
terially injured.  *  *  *  Sixth.  In  all  otitier 
eases  where  receivers  have  been  heretofore 
appointed  by  the  usages  of  courts  of  equity." 
Code  Civ.  Proc.  S  229.  Counsel  for  the  re- 
spondent said  that  he  relied  partly  upon  the 
sixth  subdivision  of  the  section.  But  ft  is 
scarcely  seriously  urged  tiiat  the  api>oint- 
ment  of  the  receiver  was  justified  by  that 
subdivision  of  the  section,  or  that  receivers 
have  heretofore  been  appointed  by  the  usages 
of  courts  of  equity  in  a  ^mple  law  action  on 
debt  The  California  supreme  court  said.  In 
reference  to  this  subdlvlsloUf  as  follows: 
"The  five  subdivisions  containing  such  speci- 
fications are  followed  by  the  ^IxQi,  which 
provide  for  the  appointment  where  *recelv- 
ers  have  heretofore  been  appointed  by  the 
usages  of  courts  of  equi^,'  which  expression 
we  may  conceive  to  be  equivalent  of  that 
employed  in  the  third  subdivision  of  the 
143d  section  of  the  former  practice  act— 
'such  cases  as  are  In  accordance  with  the 
practice  of  courts  of  equity  jurisdiction.' 
Either  of  these  expressions  simply  means 
that  in  addition  to  the  particular  Instances 
mentioned  In  the  preceding  subdivisions,  the 
appointment  should  be  made  by  the  district 
court,  as  a  court  of  equity,  in  the  other  suits 
In  which  the  power  could  have  been  em- 
ployed had  there  been  no  statute  on  the 
subject,  and  cannot  be  construed  as  author- 
izing the  appointment  In  an  action  at  law." 
Bateman  v.  Superior  Court,  54  Cal.  2S5. 

Counsel  for  respondent  next  urge  that  au- 
thority for  this  appointment  is  found  in  sub- 
division 1  of  section  229.  Before  proceeding 
to  read  that  subdivision,  we  remark,  in  pass- 
ing, that  there  is  some  argument  of  expe- 
diency as  to  the  making  of  the  appointment 
of  the  receiver  In  this  case,  as  well  as  In 
perhaps  other  actions  of  debt  where  there 
are  numerous  attachments  of  property.  That 
argument  should,  of  course,  be  addressed  to 
the  lawmaking  department  of  the  govern- 
ment, and  cannot  be  seriously  entertained  by 
a  court  when  It  stands  In  the  face  of  i^aln 
language  of  a  statute.  We  have  examined 
our  statute  with  some  assiduity  In  search  of 
the  power  of  the  district  conrt  to  make  this 
appointment  for  we  believe  that  the  discreet 
exercise  of  such  a  power  would  sometimes 
be  beneficial;  but  we  cannot  find  the  poww 
given  by  the  law.  But  the  attachment  law 
is  not  unmindful  of  the  care  and  disposition 
of  the  attached  property.   Attend  must  be 
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gtren  by  tbe  partr  atta^diliig.  Code  car. 
Proc.  I  182.  Tbe  sbolff  1b  und«r  tiie  duly 
to  "safely  keep"  tbe  xur<^>erty.  Id.  |  184. 
The  sherlS  Is  aa  officer  of  tbe  court,  and  sub- 
ject to  the  court's  proper  turdora.  Again,  U 
It  appear  to  the  court  that  the  Interests  of 
the  parttes  will  be  snbserred  by  a  sale  of  tbe 
attached  ^opeity,  tbe  court  may,  i^on  de- 
tmululng  such  fact  upon  a  hearing  of  hvth 
parties,  ordw  tbe  property  sold  as  property 
la  mAA  undor  execution.  Id,  i  Ml.  We  wUl 
then  iffoceed  for  a  moment  to  amUyse  tbe 
statute.  Taming  again  to  subdlTlsIon  1, 
1 229,  it  Is  observed  that  the  first  sort  of  case 
In  which  a  recelw  may  be  a^jtolnted  is  in 
an  action  by  a  rendor  to  vacate  a  fraudu* 
lent  purchase  ot  luwpwty.  This,  of  coarae, 
may  be  passed  without  comment.  Next,  we 
find  that  a  receiver  may  be  ajfpiAateA  in  an 
action  by  &  creditor  to  subject  any  property 
or  fond  to  his  dalm.  We  sbould  be  Inclined 
to  say  that  this  might  be  passed  without 
oMnmok^  wore  It  not  that  counsel  for  the  re- 
iQKmdrat  has  relied  upon  it.  We  tbereCcwe 
raamine  it  a  moment  The  action  bece  was 
a  rimple  one  of  debt  Surely  it  cannot  lie 
cwtuded  that  a  simple  action  of  debt  ask- 
ing only  a  stEiUght  mmey  Judgment  is  an 
actloD  by  a  creditor  to  anbject  property  or  a 
fund  to  bis  claim.  Tlie  action  It  not  for 
■ocb  a  poipoae.  It  does  not  seek  such  re- 
Uet  Tbm  la  nothing  about  such  an  action 
which  looks  to  an  obtabilDg  of  the  relief  of 
subjecting  a  fund  or  property  to  the  ijlaJo- 
tUTs  idalm.  Nor  does  tbe  fact  that  a  writ 
of  attachment  was  issued  change  the  nature 
of  tlte  actioD  from  a  moaxiy  d«nand  to  cme 
for  the  rriief  of  subjecting  a  fund  to  plain- 
tiff's dalm.  Again,  tt  baa  beoi  suggested 
that  the  fcdlowlng  pwUrai  of  subdivision  1, 
{  22B,  Is  mffldent  to  grant  tbe  powtf  to  tbe 
district  court  The  portion  reads  aa  follows: 
"A  recelvfir  may  be  appointed  *  •  •  in 
an  actimi  •  «  «  between  partnwa,  or 
otlms  Jointly  owning  or  intomted  in  ai^ 
propoly  or  fund,  tlie  application  of  the 
phUntlff,  or  of  any  party  whose  right  to,  or 
intwest  in,  the  im>perty  at  fund,  or  toe  pro- 
ceeds tbereot,  is  i^bable,  and  -where  it  Is 
shown  tliat  tbe  proper^  or  fund  la  In  dan- 
ger of  bdng  lost  removed,  or  materially  in< ' 
Jured."  But  no  partners  are  concerned  here, 
and  no  other  persons  Jointly  owning  any 
property  or  funds.  Omitting  these  words, 
the  statute,  for  the  purposes  and  facts  of 
this  case,  would  read:  "A  receiver  may  be 
appointed  *  *  *  in  an  action  •  •  • 
betweai  persons  Jointly  Interested  In  any 
pn^terty  at  fond,  on  the  application  of."  etc. 
Does  this  portlim  of  tbe  section  give  autbor- 
i^  to  appoint  a  receiver  of  property  at* 
tacfaed  In  a  simple  money-demand  actlonT 
We  do  not  think  such  view  should  obtain. 
Is  tbe  action  between  persims  Jointly  inter- 
ested In  any  property  <a  fund?  It  seems 
not  The  action  has  nothing  to  do  with 
property  (tf  any  one,  or  of  any  kind.  No 
pn^crty  is  the  subject  of  litigation.  The 


acttoa  Ja  upon  a  debt  only,  and  aedn  only 
a  money  Jodgmoit  The  plaintiff  and  de- 
fendant in  such  an  action  are  not  Jointly  In- 
terested in  any  property  or  fund,  so  far  as 
anything  appears  In  the  action.  It  la  true 
that  when  tbe  action  was  commraiced  a  vrrlt 
of  attachment  was  issued  ancillary  theretl^ 
and  In  pursuance  to  such  writ  property  was 
seised  by  tbe  shwlffs,  to  be  by  them  held  to 
answer  any  Judgment  that  plaintiff  might 
obtain.  Does  this  ancillary  circumstance  In- 
ject into  the  action  the  fact  that  the  action 
is  between  parties  Jointly  interested  In 
property  or  a  fund?  It  does  not  seem  to  Us 
that  It  doea  The  action  not  being  about 
prop^ty  at  all,  the  issuance  of  an  attach- 
ment does  not  change  the  nature  ot  the  litl- 
gatioi^  and  convert  it  into  an  actkm  betwe«i 
jferaoDB  Jointly  Interested  In  any  property. 
We  think  the  section  means  that  the  actitm 
mnst  be  In  retard  to  iH'<werty  In  which  the 
parties  are  JoinUy  Interested.  The  whole 
context  indicates  this.  Tbe  context  qpeaks 
of  "between  partners"  and  "others  Jointly 
ownbig"  and  "othera  JcOntly  interested."  It 
is  actions  between  such  people  that  are  be- 
ing described.  We  think  the  section  cer- 
tainly means  that  the  action  here  described, 
in  wUch  a  recdw  nuy  be  appointed,  is  one 
in  regard  to  property  or  a  fund  in  which 
tliwe  Is  a  J<^nt  interest  of  tbe  parties.  Tbe 
only  possible  coDstractlon  by  which  this  por- 
tion of  the  section  could  be  made  to  apply  to 
such  an  action  as  the  one  before  tu  Is  the 
holdtog  that  tbe  creditor  and  debtor,  plati^ 
tiff  and  defendant  in  an  action  on  a  money 
demand,  and  for  a  simple  money  Judgment 
are  "Jointly  Interested"  in  property  which  Is 
not  the  sub^t  of  the  action,  bat  Is  eon- 
fessedly  tbe  sc^e  pn^tw^  of  the  defoidant 
and  in  wfaiidi  tlw  plaintiff  has  no  rl^to 
whatever  ezoqit  what  rights  it  may  be  hdd 
that  be  obtains  by  vlrtoe  of  tbe  fact  that  tlie 
sheriff  has  seized  said  property  under  writ 
of  attachment;  tlmt  is  to  say.  It  most  be 
held  that  an  attaching  credits  has  a  J<^ 
Interest  within  the  contemplatiou  of  tbe 
statute,  with  defendant  In  defendant's  prop- 
erty which  has  been  attached.  We  do  not 
think  that  such  i^lntlfl  has  such  Jtrint  in^ 
est  aa  is  cwatemplated  by  tbe  statuta  We  do 
not  think  tbe  stotute,  in  Ita  text  and  con- 
text cmiveys  this  meaning.  Tbe  plaintiff, 
by  attachment  has  acquired  a  right  to  have 
tbe  properly  held  by  the  sheriff  awaiting  the 
jodgm^it  but  we  cumot  think  that  be  has 
such  a  Joint  interest  in  tlie  iHxq>OTty  aa  this 
statute  had  in  view  when  It  8p<^  of  put- 
aen  and  othor  p^scms  J<rintly  owning  or 
interested  In  any  property.  If  the  legisla- 
ture had  Intended  to  give  the  power  to  ap- 
point a  receiver  In  attachment  sult%  it  is 
such  an  Important  matter  that  it  would  seem 
that  th^  would  have  mentioned  it  Tbe 
OalifOTOla  supreme  ccmrt  aald,  as  to  a  kin- 
dred subject:  "If  it  had  lieen  intended  to 
exmtex  tlie  powo*  to  appoint  an  officer  of  that 
diaractcr  [a  receiver]  In  an  actiea  at  law 
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for  the  recorery  of  the  possesston  of  real 
property.  It  1b  not  credible  that  the  leglfh 
Iftture  would  not  bare  said  so  In  terms,  since 
!t  was  apparent  that  It  was  their  purpose  to 
specify  all  cases,  whether  at  law  or  eqnity, 
In  which  receivers  could  be  appointed.** 
Batemau  T.  Superior  Ooiurt,  54  Cal.  289.  The 
court  was  construing  a  statute  similar  to  our 
own.  Therefore,  upon  such  analysis  as  we 
are  able  to  give  subdivision  1,  {  229,  Code 
Giv.  Froc,  we  cannot  find  th^eln  the  Jurlft- 
dlction  to  appoint  the  receiver  In  this  case. 

There  seems  to  be  nothing  in  the  further 
portion  of  the  subdivision  which  is  applica- 
ble. The  rest  of  the  language  states  on 
whose  application  the  receiver  may  be  ap- 
pointed. The  section  has  already  stated  the 
kinds  of  action  In  which  the  appointment 
may  be  made.  These  we  have  considered. 
Then  It  states  on  whose  application,  and  un- 
der what  circumstances,  the  appointment  may 
be  made  In  such  actions.  The  appointment 
may  be  made  "on  application  of  the  plaln- 
tlflr,"  or  It  may  be  made  on  the  application 
"of  any  party  whose  right  to,  or  Interest  in, 
the  property  or  fund,  or  the  proceeds  thereof, 
Is  probable."  (See  the  section,  with  subdivi- 
sion 1,  quoted  fully  above.)  The  statute,  In 
this  latter  language,  la  not  defining  actions  m 
which  the  receiver  may  be  appointed.  That 
tt  baa  done.  Now  it  comes  to  defining  who 
may  make  the  application,  and  it  says  not 
only  the  plalntlfF,  but  any  party  whose  right; 
etc.,  Is  protnble.  If  this  part  ot  the  section 
which  we  are  now  conMdeiing  does  not  r^te 
to  the  first  part  of  the  section,  and  If  it  does 
not  simply  describe  the  persons  who  may  ap- 
ply In  the  sorts  of  action  which  have  been  t» 
tote  set  forth;  and  If  this  portion  is  to  be  cut 
otr  from  the  preceding;  and  If  It  Is  to  stand 
alone  as  describing  anotha*  condition  when  a 
receiver  may  be  appointed,  then  tbe  reading 
would  be  about  as  foUom:  "A  receiver  may 
be  appointed  In  any  actl<m  <m  tbe  application 
of  the  plaintiff,  or  of  any  party  whose  right; 
Mc.,  Is  prolmbl^  wb»e  It  Is  shown  Hiat  the 
liroperty  la  In  danger  of  material  Injury,** 
etc.;  tiiat  Is  to  say,  tills  constmctlon  would 
give  the  anttiorlty  to  appoint  a  receiver  in 
any  case  where  It  was  shown  that  thwe 
was  danger  of  material  Injury  to  property. 
It  may  be  expedient  to  have  such  ft  statute. 
Tt  seenu  that  Indiana  baa  one  as  broad  as 
Ola.  20  Am.  &  Bug.  Bno.  liaw,  p.  C0.  But 
we  do  not  think  that  subdlvMoii  1  of  section 
229  would  bear  that  construction.  If  such 
were  the  meaning  of  the  statnte,  tbe  word 
would  have  been  inserted  befwa  the 
WOTd  "tm,"  at  the  top  of  page  110,  C3omp. 
St,  at  the  ^hth  line  of  the  section.  And 
tlie  section  would  have  read,  In  effect;  that  s 
receiver  may  be  appointed  la  an  action  by  a 
vendor  to  vacate,  eto.,  or  by  a  creditor  to  nb- 
ject,  etc,  or  betwem  partnera  or  others  Joint- 
ly fnterested,  ete^  *W  <tUB  being  the  "oC* 
that  woiOd  hxn  to  be  Inserted)  m  tha  appU- 
eatton  ot  plaintiff,  or  oC  any  party,  etc..  uptm 
the  dangw  ot  -tbe-  matnlal  tajutj  sbown. 


But  the  statute  does  not  read  In  that  way. 
The  "or"  as  written  In  quotanon  marks  In  the 
above  sentence  Is  not  in  the  statute.  The 
section  describes  the  sort  of  actions  In  vfhlch 
the  receiver  may  be  appointed,  with  the  dis- 
junctive "or"  between  the  different  sorts, 
and  then  goes  on  and  states  who  may  make 
the  application  In  such  actions,  and  under 
what  circumstances  in  such  actions.  Tbs 
section  closes  with  the  statement  that  to  al- 
low a  receiver  In  the  cases  enumerated  It 
must  appear  furthermore  that  there  Is  danger 
of  loss,  etc.  This  clause  of  the  section  Is  In- 
troduced by  the  word  "and,"  connecting  It 
with  the  language  preceding  It,  which  is  the 
language  describing  who  may  make  the  appli- 
cation in  the  cases  which  have  been  thereto- 
fore set  forth.  The  descriptions  of  tbe  sorts 
of  actions  in  which  the  receiver  may  be  ap- 
pointed are  all  connected  with  the  word  "tir," 
and  not  *^d."  This  last  clause  of  the  s^-e- 
Hon  speaks  of  'the  property  or  fnnd."  The 
natural  construction  seems  to  us  to  be  **the 
IHvperty  or  fund"  which  the  section  has 
tfaeretofme  menticmed.  We  do  not  think  It 
la  within  the  meaning  of  the  section  to  cut  off 
this  last  dause,  and  reed  it:  *'A  receiver 
mi^  be  appointed  in  an  action  *wba<e  it  is 
shown  that  the  jnt^rarty  or  fund  Is  In  danger 
of  behig  lost,  removed,  or  materially  in- 
jured.'" Such  a  dauee,  so  read,  wonld  be 
meaningless,  tor  tbm  would  be  nothing  in  It 
to  indicate  the  nature  of  the  action,  or  what 
was  "the  property  or  fund"  referred  to.  We 
cannot  see  any  other  reading  of  the  statute 
than  ttiat  which  we*  have  above  pt^nted  out 
and  Budi  reading  does  not  Include  the  ap- 
pointment of  a  recover  In  such  a  caae  as  tbe 
one  before  us.  This  does  not  seem  to  us  to 
be  constrnlng  the  statute  at  an.  It  seems  to 
be  nothing  farther  than  rending  Its  i^n 
terma  We  are  of  opinion  that  thto  writ  off 
certiorari  should  be  granted,  and  that  the  cr- 
da  at  the  district  court  In  appointing  tbe  xe- 
catver  should  be  annulled. 

FBMBBRTON;  a  eoncm 

HARWOOD,  X  (dissenting).  IdlMeiitfron 
such  a  narrow  and  rigid  construction  of  the 
provlrions  of  am  remedial  statates  relating 
to  tiie  administration  of  Justice  In  cItU  ae- 
tlons,  as  will  compel  oonrts  of  original  Jn- 
rlsdictlon  to  permit  damage  and  waste  at 
invperty  In  custodla  legiB,  by  pnranlng  in- 
flexibly a  cotain  method  of  admlniatratlrai; 
WUle  such  waate  conld  readily  be  aToided 
without  detriment  to  the  ri^ts  ot  any  liti- 
gant  or  others  Interested,  but  wltli  adrantage 
to  an,  by  emiOoying  another  weU^cnown  and 
umal  method  of  custody  and  administration 
of  the  things  involved  In  the  Utlgatlon.  In 
the  fOTCgctog  treatment  it  is  conceded  tint  iqr 
boldlng  the  attached  property  in  the  cnstudy 
of  sevwal  sheriff,  and  without  dunge  of  rit- 
vatlon,  great  loas  would  be  Inndved,  wldck 
could  be  avoided  by  pladng  tbe  iwoperty  la 
the  custody  ot  a  -reoeivw.  lt>baa  bast  the 
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practice  of  ix\a\  courfs  for  a  loag  period  In 
this  JurifldictloD  to  appoint  a  receiver  in  aaeb 
a  case,  and  pat  Mm  in  char^  of  tlie  propwty 
attached  and  held  nnder  varlotis  attachment 
liens,  where  the  conditions  were  roch  m  to 
entail  injury  and  loss  if  snch  method  were 
not  pursued.  The  Code  proTides  In  very 
broad  and  general  terms  that  a  receiver  may 
be  appointed  in  cases  where  partners  "or  oth- 
ers" are  "Jointly  owning,  or  Interested,  in  any 
property  or  fund,  on  the  application  of  plaln- 
tlir,  or  of  any  party  whose  right  to,  or  Inter- 
est In,  the  property  or  fund,  or  proceeds  there- 
of,  is  probable,  and  where  it  is  shown  that 
the  property  or  fund  to  In  danger  of  b^g 
lost,  removed,  or  materially  injured."  <3ode 
Civ.  Proc.  f  229.  In  the  face  of  this  provi- 
sion, and  the  further  provisions  of  the  Code 
that  all  Its  provisions  must  be  liberally  con- 
strued, so  as  to  work  out  snbatantial  justice, 
and  In  the  ftce  of  the  conceded  fact  that  un- 
less the  court  Interposes  a  receiver  in  this 
case  great  loss  would  rrault,  and  in  view  of 
the  showing  that  the  appointment  of  a  re- 
celvw  therein  would  avoid  such  loss  and 
work  great  advantage  to  all  parties  concern- 
ed, still  it  !b  held  by  a  majority  of  this  court 
that  no  receiver  can  be  appointed  in  such  a 
case.  In  order  to  reach  that  conclusion  it  Is 
unavoidably  held  by  implication  that  attach- 
ing creditors  who  have  by  regnlar  proceedings 
levied  attachment  Hens  upon  property  of  their 
debtor,  and  who  have  a  clear  right  (subject 
only  to  other  direct  Hens  In  advance  of  theirs) 
to  tlie  funds  or  proceeds  arising  from  such 
property,  still  have  no  "right  or  Interest  in" 
the  property  attached,  "or  probable  interest 
In  the  funds  arising  therefpom."  in  contempla- 
tion of  the  statute  providing  for  appointment 
of  receivers.  If  we  were  applying  a  provi- 
sion of  the  Orlnilnal  Code,  nnder  the  more 
rigid  and  technical  rule  applicable  to  the  in- 
terpretation of  criminal  statutes,  I  hardly  see 
how  we  could  reasonably  confine  the  broad 
and  poneral  language  of  the  Statute  under 
consideration  to  such  narrow  limits. 

On.  Keheartng. 

DE  WITT,  J.  Counsel  on  the  argument  on 
rehearing  seem  to  have  obtained  tlio  Impres- 
sion that  the  origluai  Ucclsiou  was  bnsed  upon 
the  ground  that  the  receiver  should  not  be 
appointed  because  there  was  another  ade- 
(piate  remedy.  Whiitpver  was  said  as  to  the 
creditor's  rights  and  remedies  under  his  at- 
tachment was  simply  a  suggestion  to  meet 
counsel's  argument  ab  inconvenient!.  But 
the  qnestlon  of  the  expetitency  of  giving  the 
courts  power  to  iippoiut  a  receiver  In  certain 
plain  money-demand  actions  Is  a  matter  to  be 
addressed  to  the  legislature,  and  not  to  the 
courts.  In  the  original  opinion  we  endeav- 
ored to  make  a  plain,  simple  reading  of  the 
statute  as  to  receivers.  Reading  that  statute 
In  whole,  and  not  In  part,  we  cannot  Hnd  any 
authority  to  appoint  the  receiver  in  this  case. 
As  we  reniarited  in  the  original  opinion,  such 
power  might  be  beneficial  In  some  cases. 


That  subject  we  conlmebd  to  the  leglslatnre, 
where  only  it  belonga.  It  Is  oidered  that  the 
original  decision  shall  stand. 

PEMBBBTON,  O:  J.,  oonam. 


WAQGONEK  V.  OUKSLER  et  al. 
(Supreme  Court  of  Kansas.   Oct.  6,  18»4.) 
Chattel  Moktoaoe — Descriptiok  —  ScrFiciENOT 
—  Erroneous  Deschiption  op  Fart  or  Hon- 
OAOEu  Cattle— Effbct—Triai.  — Spboial  Vm- 
nioT— AuraouTT  or  Court  to  Taeb. 

1.  A  description  in  a  chattel  mortgage 
which  gives  the  age,  sex,  ownership  and  location 
of  a  number  of  c-nttle  is  held  to  be  sufficient, 
under  the  circuuiHtancea,  to  enable  third  pardea 
to  identify  those  intended  to  be  mortgaged  with 
reasonable  certaiuty,  and  to  charge  them  with 
notice  of  the  lien. 

2.  The  fact  that  they  were  hdd  In  a  pasture 
with  dmilar  eattl«  b^onglng  to  others  will  not 
zettder  the  stortgsge  ineffectual,  where,  by  la- 
quiries  suggested  by  the  instrument  ItseU,  the 
mortgaged  cattle  can  be  diatingulshed  from 
those  with  which  they  are  held. 

8.  The  f*ct  that  a  paxt  of  the  pnveriy  fa- 
tended  to  be  mortgaged  was  incorrectly  de- 
scribed will  not  invalidate  the  mortgage  as  to 
that  portion  which  19  correctly  described,  and 
which  may  be  Identified  with  reasonable  cer- 
tainty. 

4.  The  district  court,  in  the  exercise  of  its 
inherent  power,  and  without  the  request  of  ei- 
ther party,  may  submit  to  a  jury  appropriate 
special  questions  that  will  aid  the  court  In 
reaching  a  correct  result 
(Syllabus  by  the  Court) 

Error  from  district  court.  Brown  eomitr; 
■R.  C.  Bassett,  Jadge. 

Action  by  Charles  A.  Onrster  and  Alfonso 
R.  Onniler.  partners  as  Oorslor  Bros.,  aeainet 
William  A.  Waggoner,  Cor  the  conversion  of 
cattle.  There  was  a  Judgment  for  plointlfla, 
and  defendant  brings  error.  Affirmed. 

1  Hayden  &  Hayden,  for  plaintiff  In  error. 
James  Falloon,  for  dciFcndanta  In  error. 

JOHNSTOTJ,  X  This  was  an  action  to  re- 
cover for  the  alleged  unlawful  conversion  of 
mortgaged  property.  William  R.  Baxter, 
who  was  indebted  to  Ouralcr  Bros,  about  the 
sum  of  .?2,000.  executed  a  chattel  mortgage 
upon  some  cattle  to  secure  the  same.  The 
description  In  the  mortgage  was,  "45  head  of 

I  three  year  old  steers,  59  head  of  two  year 
old  steers,  now  being  pastured  on  the  Potta- 

I  watomie  resen-e  by  said  party  of  the  first 
part."  The  mortgage  was  duly  uled  for  rec- 

I  nrd,  after  which  Baxter  sold  50  head  of  the 
steers  to  William  A.  Waggoner,  who  at  once 

I  transferred  them  to  another,  and  the  cattle 

j  so  sold  were  taken  beyond  the  limits  of  the 
state.  The  remainder  of  the  cattle  described 
In  the  mortgage,  or  so  many  of  them  as  could 
be  found,  were  afterwards  sold  at  the  In- 
stance of  the  mortgagees,  and  tiie  proceeds 
applied  upon  the  mortgage  debt  This  ac- 
tion was  then  brought  to  recover  the  value  of 
the  special  ownership  of  the  mortgagees  In 
the  50  head  of  cattle  alleged  to  hare  been  con- 
.verted  by  Waggoner.  The 
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eoatsT  dented  HhiA  he  had  either  actual  or 
constructtve  notice  of  the  mortgage,  or  that 
Onrsler  Bros,  had  any  claim  or  lien  npon  the 
cattle,  and.  further,  that  Baxter  was  the 
duly-anthoriced  agent  of  the  mortgagees  to 
dispose  of  the  cattle,  and  had  sold  and  dis- 
posed of  them  npon  thdr  antiiorlty,  and  tiiat 
subsequent  to  the  sale  and  dellTcry  they  had 
ratified  the  same.  The  trial,  which  was  had 
with  a  JnxT.  resulted  In  a  Terdlct  in  favor  of 
Onrder  Bros,  for  $1,071.88,  the  Jury  having 
found  that  that  was  the  value  of  their  spe- 
cial Intemt 

Several  errors  are  alleged,  but  the  principal 
controversy  arises  upon  the  deecrii»tion  in 
the  mortgage.  It  is  urged  that  the  descrip- 
tion is  too  general  and  Indefinite  to  make  the 
mortgage  effectual,  and  that  this  defect  is 
emphasised  by  the  mln^hig  of  the  Baxter 
cattle  with  about  400  others  of  a  similar 
kind  and  description  In  the  same  pasture. 
The  claim  Is  that  the  description  la  not  such 
as  would  enable  third  persons  to  distinguish 
and  Identify  the  property  intended  to  be  In- 
cluded in  the  mortgage,  and  that,  tiieiefore, 
It  la  invalid  as  against  one  who  haa  purchased 
In  good  faith,  and  without  actual  notice  of 
the  mortgage.  It  appears  that  Baxter  was 
pasturing  a  loige  number  of  cattie  besides 
those  owned  by  himself,  and  that  his  own, 
as  well  as  about  400  others,  which  he  was 
pasturing  for  the  season,  were  branded  with 
the  same  herd  brand.  There  Is  testlmimy  to 
show,  however,  that  those  owned  by  himself 
were  dlstluGtiy  branded  "B"  on  the  left  hip, 
and  It  does  not  appear  that  those  of  the  herd 
owned  by  others  were  so  mariced.  WMle  the 
descriptiMi  of  the  mortgaged  property  is 
very  general,  we  think  It  famished  the  means 
of  Identification,  and  is  sufficient  to  charge 
third  persons  with  notice.  Tbe  trial  court 
correctly  stated  the  rule  that  a  description 
which  will  enable  third  parties,  aided  by  In- 
quiries which  the  instrument  Itself  suggests, 
to  Identify  the  property  Is  sufficient,  and 
that  a  slight  variance  In  the  desci^tion 
would  not  Invalidate  the  mortgage.  If,  from 
the  entire  description,  third  persons,  aided 
by  Inquiries  whteh  the  Instrument  itself  sug- 
gests, could  l^ntlfy  the  property.  The  mort- 
gage In  this  case  gives  the  age,  sex,  owner- 
ship, and  location  of  the  property  intended  to 
be  included  within  it.  By  going  to  the  pasture 
where  the  cattle  were  kept.  It  would  have 
been  found  that  fbe  mortgage  covered  all  the 
two  and  three  year  old  steers  which  Baxter 
owned,  and,  farthra-,  that  those  owned  by 
him  had  a  dlstti^lahlng  brand  not  found  up- 
on the  others. 

There  Is  a  provMim  In  the  mortgage  that 
the  property  was  to  remain  In  tbe  possession 
of  Baxter  until  default  In  the  payment  of  the 
debt,  or  until  there  was  some  vlolatiim  of  the 
ctmditions  of  tbe  Instmmoit  It  seems  that 
Baxter  did  not  have  as  many  steers  as  were 
named  In  tbe  mortgage,  and  mat  he  attempt- 
ed to  midce  up  the  number  by  putting  In  a 
few  heifers  of  the  same  agfi,  Tbe  moi-tgage. 


towerer,  oovered  an  the  steers  of  the  speci- 
fied age  which  Baxter  owned,  and  these 
were  the  ones  which  were  sold  by  him,  and 
omverted  by  Wagoner.  Tbe  fact  that  a 
part  of  the  property  was  Inowiectiy  describ- 
ed will  not  InvaUdata  the  nUMrtgage  as  to  that 
which  Is  correctiy  described,  and  which  may 
be  identified  with  reascmable  certainty. 
Within  tbe  mle  of  our  own  authorities,  we 
think  -Qie  description  Is  suffictent  and  the 
mortgage  Is  valid.  Grlsfleld  v.  Meal,  36  Kan. 
278. 13  Pac  272;  Schmidt  v.  Bender,  38  Kan. 
4S7.  18  Pac.  491;  OatUe  Co.  v.  McLaln,  42 
Kan.  080,  22  Pac.  728,  and  cases  dted. 

The  contentions  that  Baxter  acted  as  the 
agent  of  the  mortgagees  in  the  sale  of  the 
cattle,  and  that  they  subsequently  ratified 
the  sale,  are  dlqiatsd  by  the  testlmcny,  and 
that  diq>ute  has  been  finally  settled  In  tfadr 
favor  bj  the  verdict  ot  tbe  Jury. 

The  cour^  of  its  own  motion,  snlmiltted  to 
the  Jury  three  particular  qaestitms  of  fact; 
and  it  is  contended  that  this  was  done  with- 
out statutory  authority  and  to  tberefore  «x- 
roneona.  Under  sectitm  286  of  tbe  Civil  Cod^ 
provision  is  made  for  the  submission  or  par- 
ticular questions  of  fact  upon  tbe  request  ot 
either  of  the  parties  to  the  actltHL  While  this 
provision  requires  the  submisshm  of  special 
questions  when  requested,  it  does  not  fmrbld 
the  court.  In  the  ezwclse  of  Ite  Inhmnt  pow> 
er.  from  submitting  on  ite  own  motion  some 
special  questions  that  will  aid  in  reaching 
a  correct  result.  We  tbink  the  court,  in  Ito 
discretion,  may,  without  request,  submit  sndi 
questions;  and,  while  there  may  have  been 
seme  objectionable  language  in  those  sub- 
mitted, we  find  nothing  in  them  which  we 
think  prejudiced  the  substantial  rlghte  of  the 
plaintiff  In  error. 

There  are  some  other  objections,  all  of 
which  have  been  examined,  but  in  them  we 
find  no  sufficient  cause  for  setting  aside  the 
verdict  The  Judgment  of  the  district  court 
will  be  affirmed.  All  the  Justices  concurring. 


MEREDITH  t.  MEREDITH  et  al. 
(Supreme  Court  of  Kanaas.   Oct.  6,  18&4.) 

EjECTUEXT — TSIAL  BY  COUKT  —  FlKDlSOS — JCDG- 

PlaintifE,  claiming  under  a  qnitclaim 
deed  from  one  of  the  defendants  and  her  de- 
ceased husband,  brought  suit  to  recorer  80  acres 
of  laud.  The  defendants  anawered,  ajleginf 
that  the  quitclaim  deed  was  intended  as  a 
mortgage  to  secure  payment  to  the  plaintiff  of 
91.000  and  interest.  On  tlie  trial  the  plmhitiff 
admitted  the  facts  alleged  in  the  answer,  and 
asked  loare  to  amend  the  petition  in  accordance 
therewith.  This  was  refused  iv  the  court.  The 
coart  made  special  fladings  of  fSct.  sustaining 
the  avfrments  of  the  answer,  and  showing  that 
the  trniisuction  was  a  mortgage;  that  the  Bum 
of  $1,000,  with  iiiterpst  from  the  dote  of  the 
deed,  ia  aeoured  thereby;  but  refused  to  grant 
the  r>lalntiff  any  relief,  and  entered  judgm«it 
for  liie  defendants.  Hdd-  error,  and  ordered  tliat 
judgnioiit  tie  entered  on  tbe  special  findings. 
dire<-ting  the  aale  of  the  lands  in  controversy 
to  satisfy  the  i^alntiCs  Uen. 
(Syllabus  hir  the  Court)     ^  i 
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Brror  from  district  court,  Brown  comity; 
R.  O.  Basaett,  Judge. 

Action  of  ejectment  by  John  M.  Mereditb 
against  Sarah  Ma«dith  and  othwa.  Tbere 
was  a  S^Agmeat  for  defendants,  and  plaintiff 
iHlngB  error.  Beyersed. 

This  was  an  aclicni  of  e}ectm«it  brongbt 
by  the  plalntllT  In  error  to  recover  80  acres 
of  land  In  Brown  county.  The  defendants 
answered,  denying  the  plalntlfTs  title,  and 
alleging  that  on  April  17,  18S0,  Bylrester  T. 
Meredith  borrowed  from  the  pl&IntlflC  $1,000, 
and  with  hlB  wife,  the  defendant  Sarah  Mer- 
edith, executed  a  quitclaim  deed,  conveying 
this  land  to  the  plaintiff,  as  security  only, 
for  the  payment  of  said  snm  of  mon^;  that 
tbeplalntlff  and  thedefendants  hadalways  re- 
garded and  treated  said  deed  as  a  mor^Age; 
that  on  April  20,  1S85,  the  plaintiff  toonght 
snlt  to  recoTor  said  f 1,000,  with  Interest;  and 
to  hare  said  gult-clalm  deed  treated  as  a 
mortgage,  and  the  mwtgage  foreclosed  for 
the  payment  of  said  snm  of  money.  The  de- 
fendants are  the  widow  and  children  of  said 
Sylvester  T.  Meredith.  To  the  answer  of 
def^dants  Sarah  and  Nettle  Moedlth,  a 
copy  of  the  plalntifTs  petition  In  the  action 
ref^red  to  In  the  answer  Is  attached.  To 
that  petition  a  copy  of  the  quitclaim  deed 
and  of  a  bond  to  retronvey  on  payment  of  the 
$1,000  were  attached  as  exhibits.  The  action 
was  tried  by  the  court,  without  a  Jury;  and 
after  both  plalntlflT  and  defendants  had  Intro- 
duced their  testimony  In  chief,  and  rested, 
the  plalntltr  asked  leave  to  amend  his  petl- 
Hon  to  conform  to  the  facts  shown  In  the 
case,  which  were  sabstantlally  as  stated  in 
his  petition  in  the  former  action.  This  the 
court  refused  to  permit  After  the  conclu- 
sion of  the  testimony,  the  court  made  special 
findings  of  fact,  as  follows:  Findings  of 
fact:  "(I)  I  And  that  on  April  17, 1880,  one 
Sylvester  T.  Meredith  was  the  owner  of,  and 
In  tlie  possession  of,  the  west  half  of 
the  northeast  quarter  (%)  of  section  No.  M- 
teen.  In  township  No.  three,  range  No.  seven- 
teen. Brown  county,  Kansas.  (2)  That  on 
said  mentioned  date,  for  the  purpose  of  pay- 
ing off  a  mortgage  on  said  premises,  and 
also  on  the  east  eighty  acres  on  said  quarter 
section,  to  one  John  S.  Buell,  the  holder 
thereof  (which  mortgage  was  for  the  sum 
of  one  thousand  dollars),  the  said  Sylvester 
MM-edlth  obtained  a  loan  of  the  plaintiff  for 
said  stmi  of  money;  and,  to  secure  the  pay- 
ment thereof,  said  Sylvester  Meredith  and 
Sarah  Meredith  executed  and  delivered  to 
plaintiff  their  qultelaim  deed,  conveying  to 
said  plaintiff  the  west  half  of  the  southeast 
quarter  of  section  No.  fifteen,  township  No. 
three,  range  No.  seventeen.  Brown  county, 
Kansas.  Said  deed  was  duly  acknowledged 
at  said  date  of  its  execution,  and  a  copy  of 
said  deed  was  on  the  27th  day  of  November. 
1880,  recorded  In  the  office  of  the  reglsta:  of 
deeds  for  Brown  county,  Kansas.  (H)  That, 
ever  since  the  conveyance  of  said  land  as 
aforesaid,  the  defendants  have  been  in  the 


actual  posaessiou  thereof;  and  flie  sidd  S]4- 
vestCT  Meredith  died  on  or  about  the  18th 
day  of  S^tembCT,  1881.  leaving  his  widow 
and  the  followlDg  named  children:  Nettie 
Meredith,  John  M.  Meredith,  Jr.,  Charles 
Meredith,  and  Lois  Meredith,  his  only  swr 
vlvlng  heirs  at  law.  (4)  Tliat  It  does  not 
Hufflclently  apiieor  from  the  evidence  when 
raid  loan  was  to  be  paid.  No  part  of  the 
same  has  been  paid  to  plaintiff.  (JS)  That 
on  April  aO,  1885,  the  said  plaintiff,  John  M. 
Meredith,  filed  lila  petition  in  this  court 
agaliwt  Sarah  M.  Meredith  and  the  othw 
defendants  herein  npon  the  'quitclaim  deed' 
menttooed  In  the  second  finding,  and  a  cer- 
tain contract  or  bond  for  a  deed,  dated  April 
17,  1880,  purporting  to  be  signed  by  John  M. 
Mwedltta  and  Delilah  Meredith,  and  agree- 
ing to  convey  the  same  land  In  said  deed 
mentioned  to  Sylvester  T.  Meredith,  on  the 
payment  by  htm  of  one  tfaotraand  dollars  on 
or  before  April  17.  1886,  which  said  petition 
prayed  for  a  judgment  for  $1,000,  and  inter- 
est, and  certain  other  sums  of  money  expend- 
ed for  taxes  on  said  land;  and  praying  that. 
In  default  of  payment  of  said  several  sums 
of  money,  said  land  t>e  ordered  sold,  and  tbe 
IHt>ceeds  applied  In  payment  thereof;  and 
praying,  further,  that,  in  case  the  court  shall 
fall  to  find  that  said  quitclaim  deed  and 
title  bond  to  l)e  in  effect  a  mortgage,  then 
that  the  plaintiff  be  adjudged  the  alraolnte 
owner  In  fee  simple  of  said  real  estate.  (6) 
That  defendant  Sarah  Meredith  filed  hw  an- 
swer, denying,  under  oath,  the  execution  of 
said  title  bond  by  John  M.  Meredith  and 
Delilah  Meredith,  and  said  defendant  further 
pleading  the  three-years  and  five-years  stat- 
ute of  limitations,  respectively,  as  against 
sold  alleged  indebtedness  and  said  title  t>ond, 
and  setting  up  certain  other  defenses;  and 
said  other  defendants  also  filed  their  answer, 
denying  the  execution  of  said  'title  bond,  and 
pleading  the  statute  of  llraitatJons.  (7)  Said 
suit  was  on  the  Slat  day  of  October,  ISlCi, 
dismissed,  without  prejudice  to  a  future  ac- 
tion, on  the  application  of  the  plaintiff,  and 
at  the  costs  of  the  plaintiff."  Conclusions 
of  law:  "Prom  the  foregoing  facts,  I  find, 
as  conclusions  of  law  applicable  thereto,  that 
the  quitclaim  deed  of  Sylvester  Meredith  and 
Sarah  Meredith  to  the  plaintiff  is.  In  effect, 
a  mortgage  to  secure  the  payment  of  a  loan 
of  one  thousand  dollars;  and  the  plaintiff  is 
not  entitled  to  recover  In  this  action,  and 
defendants  should  have  judgment  for  costs." 
And  thereupon  the  court  rendered  judgment 
for  the  defendants, 

A.  F.  Martin  and  J.  F.  Tufts,  tor  plaintiff 
in  error.  James  Falloon  and  Ira  J.  Lacock. 
for  defendants  In  error. 

ALLEN,  J.  (after  stating  the  facts).  Ob- 
jection is  made  by  the  defendants  in  errw  to 
the  consideration  of  this  case,  on  the  ground 
that  the  petition  In  nror  was  not  filed  with- 
in one  year  after  the  r«idltion  <^udgmenl. 
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Tine  trial  appears  to  hare  been  comroenoed 
on  the  22d  day  of  November,  1887.  The 
record  recites:  "On  the  29th  day  of  Novem- 
ber, during  said  term  of  court,  the  court 
made,  found,  and  filed  the  following  findings 
of  tact  and  contusions  of  law."  Aa  the 
record  was  filed  in  this  court  on  the  26tb  day 
of  N'orember,  188S,  the  objection  is  vntea- 
able. 

It  1b  also  objected  that  there  is  no  certifi- 
cate of  the  clerk  attesting  the  genuineness 
of  the  copies  of  the  pleadings  and  proceedings 
in  the  action.  As  this  is  a  case  made,  no 
such  certificate  Is  necessary.  The  case  was 
duly  settled  by  the  trial  Judge,  and,  as  his 
signature  is  attested  by  the  cl«'k  of  the  omrt, 
it  is  all  that  is  required. 

While  the  conduct  of  the  parties  with  re- 
spect to  the  enforcement  of  their  rights  Is 
peculiar,  the  facts  disclosed  by  the  record 
are  very  simple,  and  there  Is  no  substantial 
confilct  whatever  In  the  testimony,  which 
fully  supports  the  findings  of  the  court  Syl- 
vester T.  Meredith  borrowed  from  his  father, 
the  plaintiff,  fl,000.  To  secure  the  payment 
of  this  sum,  he  and  his  wife  executed  a  quit- 
claim deed  to  the  plaintiff.  The  plaintiff 
and  his  wife  then  executed  a  bond  covenant- 
ing to  reconrey  the  lands  to  said  Sylvester 
T.  Meredith,  on  the  payment  of  said  $1,000, 
with  8  per  cent.  Interest,  on  or  beftH%  April 
17,  1885.  Sylvester  T.  Meredith  and  the  de- 
fendants, who  are  his  widow  and  children, 
continued  to  occupy  the  land,  and  the  de- 
fendants wore  still  in  possession  of  It  at  the 
time  this  suit  was  brought.  There  Is  no 
claim  that  this  money,  or  ^ny  part  of  it,  has 
ever  been  repaid  to  the  plaintiff.  The  two 
Instruments,  construed  together,  constitute  a 
mcK'tgage  as  effectually  as  though  embodied 
In  one  instrument.  The  plaintiff  is  entitled 
to  a  foreclosure  of  this  mortgage  and  sale  of 
the  i>remises  tor  the  payment  of  the  debt. 
■  Can  he  obtain  such  foreclosui'e  and  sale  In 
this  action? 

The  plaintiff.  In  his  petition,  sought  to  re- 
cover the  land.  The  defendants,  In  their 
answer,  admitted  the  conveyance  of  the  legal 
title  to  the  plaintiff,  and  asserted  that  it  was 
for  tlie  purpose  of  securing  the  payment  of 
this  money.  On  the  trial,  the  plaintiff  con- 
fessed the  contention  of  the  defendants,  and 
asked  letive  to  amend  the  petition  to  conform 
to  the  alU'gatlons  of  the  answer.  We  think 
no  such  amendment  strictlynecossarj'.  When 
the  plaintiff  confessed  the  truth  of  the  an- 
swer, the  controversy  came  to  an  end.  and 
the  court  should  thou  have  pronoimced  Judg- 
ment tn  accordance  with  the  facts  disclosed. 
The  contention  that  the  defendants  had  a 
right  to  again  change  their  posirion.  and  rai.'«e 
now  issues,  is  not  sound.  It  was  lncumlK>nt 
on  the  defendants,  after  setting  up  the  facts 
showing  the  eonveyauee  to  the  plaintiff  to  be 
only  a  mortgage,  to  show  that  the  mortgage 
was  paid  or  otherwiw'  discharged,  if  that 
were  the  fact.  It  is  the  i>olicy  of  the  law 
to  settle  all  contnn'orsles  with  refereikce  to 


the  subject-matter  In  one  Bcti<m,  whereva- 
It  Is  practicable  to  do  so;  and  we  think  it  was 
incumbent  on  both  parties  to  fully  state  their 
claims  in  this  case.  The  plaintiff  claimed 
the  whole  property.  Under  averments  of 
the  answer  which  were  sustained  by  the  evi- 
dtaiee  In  the  case,  it  was  disclosed  that  he 
was  not  entitled  to  the  whole  property,  but 
was  entitled  to  a  lien  for  the  payment  of  the 
money  secured  by  the  quitclaim  deed.  "We 
think  the  bond  for  reconveyance  clearly 
shows  that  the  defendants  had  until  the  17th 
of  April,  1885,  to  repay  the  money  borrowed. 

The  amtentlon  of  the  plaintiff  that  the  de- 
fendants, having  denied  the  execution  of  the 
bond  to  recouvey,  under  oath,  are  now  es- 
topped from  setting  U  up.  is  not  sound,  and 
especially  so  In  view  of  the  fact  timt  that 
denial  was  only  made  by  one  oi  the  defend- 
ants. An  affidavit  on  Information  and  belief, 
such  as  that  made  by  the  defendant  Sarah 
Meredith  In  the  former  action,  for  the  pur- 
pose of  raising  an  issue,  and  with  reference 
to  a  fact  of  which  she  would  not  necewanly 
have  any  personal  knowledge,  does  not  con- 
tain the  elements  necessary  to  conadtnte 
estoppel. 

The  judgment  in  this  case  is  reversed,  with 
directions  to  the  court  below  to  enter  judg- 
ment for  the  sale  of  the  lands  In  ccmtrovcrsy 
for  the  payment  to  the  pUiintlff  of  $1,000 
and  S  per  cent,  interest  from  AihH  17,  18S0, 
and  costs  of  suit,  and  the  balance,  if  any.  to  be 
distributed  among  the  defendants  according 
to  their  respective  Interests.  All  the  Justices 
coucurring. 


HOFMAN  V.  DEMPLE. 
(Supreme  Court  of  Kansas.   Oct  6.  1804.^ 

HoUESTEAD^LmOMBNT  ESBTABLISHIXO  LiES — 

Necessaby  Pahtibs. 
No  Judgment  can  be  entered,  establish- 
ing or  forecloBlng  a  lien  on  a  homentead.  unli=«a 
both  husband  and  wife  are  made  parties  to  the 
Huit.  when  the  lien  claimed  is  neither  for  taxw, 
for  tile  ptirchnse  of  the  premises,  nor  the  erec- 
tlon  of  improvements  thereon. 
(Syllabus  by  the  Court.) 

On  rehearing.    Motion  granted. 
For  prior  report,  see  35  Pac.  803. 

PER  CXrRIAM.  The  facts  In  this  case  ap- 
pear in  the  report  contained  In  52  Kan.  75ti. 
35  Pac.  803.  On  the  original  hearing  in  tlib 
court,  while  the  correctness  of  the  Judgment 
as  rendered  was  challenged  by  the  plaintiff 
in  error,  our  attention  was  not  especially 
called  to  the  want  of  a  necessary  partj-  to 
maUe  tlie  Judgment  effective.  The  land 
which  is  the  subject  of  Uie  controversy  is  a 
homestead  of  the  plaintiff  In  error  and  her 
husband,  Michael  Hofman,  If  the  findings  of 
the  trial  court  are  correct.  The  coiui,  fomitl 
tliat  the  defendant,  having  paid  off  a  muri- 
gage  and  tax  liena  amounting  to  $173  on  the 
faith  of  the  deed  from  Hofman  and  wife  to 
the  defendant,  which  was  set  a^de  by  the 
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court,  oo^t  in  eovit?  to  be  subrogated  to 
the  r^ts  of  the  original  mortgagee.  Tbe 
Judgment  entered  directs  a  foreclosure  of 
this  lien  and  sale  of  the  premises.  While  we 
are  satisfied  that  sound  equitable  principles 
were  applied  by  the  court  to  the  facts  found, 
and  that  the  defendant  In  error  ought,  under 
all  the  circumstances  stated  In  the  findings, 
to  be  subrogated  to  the  x'ights  of  the  original 
mortgagee,  and  receive  payment  for  the 
moneys  advanced  by  him  to  discharge  the 
Incumbrances  out  of  the  homestead,  the 
court  could  not,  in  the  absence  of  Michael 
Hofman,  entar  a  judgment  directing  a  sale 
of  the  lands.  Nor  Is  Michael  Hofman  con- 
cluded by  the  findings  of  the  court  in  this 
case.  He  may  contest  every  question  which 
was  passed  on  by  the  court  in  any  action  to 
which  he  may  be  made  a  party.  A  sole 
made  under  process,  issued  on  this  judgment, 
■would  ciearly  be  invalid.  The  court  cannot 
fully-  adjust  the  rights  of  these  parties  until 
Michael  Hofman  is  brought  Into  court.  Jf 
this  property  Is  a  homestead  of  Hofman  and 
wife,  no  judgment  rendered  In  an  action  to 
which  both  are  not  parties  can  affect  it  It 
tfaerefmre  fbllows  that  a  rehearing  must  be 
granted,  and  the  Judgment  reversed. 

HORTON,  C.  J.  (dissenting).  This  was  an 
action  in  the  court  l>elow  to  have  the  signa- 
ture of  the  plaintiff  to  a  deed  conveying 
away  her  homestead  declared  void  on  ac- 
count of  the  fraud  of  the  defendant  Upon 
the  allegations  of  the  petition,  and  the  proof 
Introduced  thereon,  the  plaintiff  was  entitled 
to  the  decree  prayed  for.  The  defendant.  In 
his  answer,  demanded  that  he  might  be  sub- 
rogated to  the  rights  of  a  mortgagee  whose 
mortgage  he  had  paid  after  he  obtained  the 
conveyance.  As  the  mortgage  purported  to 
be  signed  by  both  the  plaintiff  and  her  hus- 
band, and  as  the  husband  was  not  a  party  to 
the  suit,  its  validity,  or  the  amount  due 
thereon,  could  not  be  properly  litigated. 
Ileuce  I  express  no  opinion  upon  the  alleged 
equities  discussed,  nor  upon  the  right  of  sub- 
rogation claimed  by  defendant 


MAHTIN  et  al.  t.  MARSHALL.  Sheriff. 
(Supreme  Court  of  Kausas.   Oct.  G,  1S94.) 

FkADUCLSNT  CoN'TByAXCEB — Emowlkdob  of 

Ghavtbb. 

Where  a  purrhiiBer  obtaiiui  a  stork  of 
goods  of  a  debtor,  who  Ih  making  the  Bah-  with  ' 
the  fravuluiciit  intent  of  delnying  and  defraud-  i 
ing  his  crfditorB,  and  is  a  iiarty  tu  the  frmid.  or  I 
has  knowledge  ut  facts  sutficient  to  excite  the  ' 
BUspicioDH  of  a  prudent  man  and  put  him  upon  ' 
inquiry,  he  caonut  be  said  tu  act  in  good  fatth.  < 
(Syllal>u»  by  the  Court.) 

Error  from  district  court.  Cloud  county; 
P.  W.  Sturgis.  Judge. 

Action  by  iXodore  Martin  &  Co.  agoinst 
Edward  MainhaU.  ns  sheriff  of  Cloud  coimty, 
Kan.r  to  recover  damages  for  the  conversion 
of  a  stock  of  goods.  There  was  a  Judgmrait 

v.S7i'.no.l5— 62 


tot  defendant  and  i^lntlfr  brings  error.  Af- 
firmed. 

In  December,  1SS8,  and  early  In  January, 
1889,  Edward  Telletler  and  George  Pelletier 
were  engaged  In  the  retail  grocery  business 
In  Concordia  under  the  firm  name  and  style 
of  Pelletier  Bros.,  and  were  largely  Indebted 
to  wholesale  and  Jobbing  houses,  and  much 
of  this  Indebtedness  was  past  due.  They 
were  being  m*ged  by  their  creditors  to  i>ay 
the  demands  owing  by  them.  Xeither  of 
them  owned  any  property  subject  to  execu- 
tion, other  than  this  stock  of  groceries.  Early 
in  January,  18S9,  when  pressed  by  their  cred- 
itors, Pelletier  Bros,  made  various  promises  to 
pay  money  on  their  demands,  but  failed  to  do 
so.  On  January  3, 1889,  they  made  a  pretend- 
ed sale  of  all  their  stock  of  goods  to  John  Mar- 
tin and  Medwe  Martin,  partners  as  Medore 
Martin  &.  Co.,  receiving,  as  the  Pelletlers  and 
ilartlns  state,  $200  In  cash,  a  deed  to  some 
property  In  Concordia,  which  was  at  the  time 
mortgaged,  and  a  note  for  $500,  then  in  liti- 
gation In  the  courts  of  Arkansas.  Attach- 
ments were  levied  by  some  of  their  creditors 
upon  this  stock  of  goods,  and  judgments  were 
obtained  against  Pelletier  Bros.  The  goods 
were  sold,  and  the  m<Miey  received  from  the 
sale  of  the  goods  applied  in  part  payment  of 
the  judgments  and  costs.  On  January  22, 
1889,  this  action  was  brought  by  Medore  Mar- 
tin &  Co.  against  the  sheriff,  Edward  Mar- 
shall, to  recover  $3,000  damages.  The  case 
was  tried  by  court  with  a  Jury.  The  jury 
retm-ned  a  verdict  for  the  defendant,  and 
Judgment  was  entered  thereon.  The  plain- 
tiffs bring  the  case  here. 

J.  W.  Sheafor,  for  plaintiffs  in  error.  Cald- 
well &  Bllis  and  Theo.  Loing.  for  defendant 
in  mor. 

HORTOX,  C.  J.  (after  stathig  the  facts). 
Martin  &  Co.  claim  that  on  the  3d  day  of 
January,  188.*),  they  purchased  of  Pelletier 
Bros.,  at  Concordia,  a  stock  of  groceries,  fix- 
tures, etc.,  for  $2,500.  Edward  Marshall,  as 
sheriff  of  Cloud  county,  levied  on  the  property 
under  attachments  in  his  hands  from  crerlltors 
of  the  Pelletier  Bros.  The  question  tried  in 
the  court  below  was  as  to  the  validity  of  the 
sale  claimed  to  have  been  made  by  Pellotler 
Bros,  to  the  plaintiffs.  It  appears  that  on 
the  afternoon  of  January  3.  18S9,  there  was 
a  pretended  sale  of  the  propertj',  evidenced 
by  an  agreement  In  writing  signed  by  the  par- 
ties. This  agreement  provided  tliat  the  Pel- 
letier Bros,  wore  to  accept  as  part  payment 
for  the  stock  of  goods,  etc.,  the  south  h«lf  of 
lilock  3  in  (Jaylord  &  Matthews'  addition  in 
tlie  city  of  Concordi:i,  subject  to  a  mortgage  of 
$8(W,  and  a  note  given  by  Preston  L.  Willlama 
for  $400.  After  an  iuventory  of  tlie  goods 
had  been  taken  tlie  balance  due  upon  the  in- 
ventory was  to  be  paid  in  cash.  The  in- 
ventory was  completed  in  tiie  forenoMi  of 
January  4,  1889.  It  shows  that  the  goods,  at 
cost  price,  were  worth  al)out  $2,700.  The 
Pelletlers  to  take  $2,500.  The  lots  in 
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Concordia  were  to  be  taken  by  them  at  the 
value  of  ?1,800,  subject  to  the  mortgage  of 
fSOO,  and  the  WUllamB  note,  with  Interest, 
aa  9500.  Hie  balance  of  9200  was  paid  In 
cash. 

The  lots  in  Concordia  were  only  worth  f  700 
or  $800,— not  more  than  the  mortgage.  The 
note  of  $500  was  not  only  clouded  with  litiga- 
tion, but  one  of  the  Fellctier  brothers  knew 
that  the  maker  alleged  In  his  defense  that  It 
was  obtiUned  fraudulently.  The  Pelletlers, 
at  the  time  of  making  a  snle  of  the  stock, 
were  heavily  Indebted  to  thrfr  creditors,  who 
were  pressing  them  for  payment,  and  the  evi- 
dence clearly  shows  that  the  sale  was  made 
by  them  with  the  fraudulent  intent  to  delay 
and  defraud  th^r  creditors.  That  good  faith 
Is  essential  to  support  the  sale  cannot  be  ques- 
tioned. If  Martin  &  Co.  knew  of  the  fraudu- 
lent intent  of  the  Pelletlers,  and  bought  with 
that  knowledge,  they  cannot  claim  to  be  bona 
fide  purchasers.  "Knowledge  of  facta  suf- 
ficient to  excite  the  suspicions  of  a  prudent 
man.  and  put  him  upon  inquiry.  Is,  as  a  geneml 
proposition,  eaulvalent  to  knowledge  of  theul- 
tlmate  fact."  rhilUps  v.  Keitz.  10  Knn.  306; 
Tridm.  Sales,  5  329;  Schuleln  t.  HainM-,  48 
Kan.  240,  20  Pac.  171.  There  iB  ample  erl- 
daice  In  the  record  tending  to  show  that  the 
proi)erty  turned  over  to  the  Pelletlers  by  Mar- 
tin &  Co.  as  part  payment  for  the  stod£  of 
goods,  etc.,  was  not  worth  one-half  tiie  sum 
for  which  It  was  accepted.  Martin  &  Co.  did 
not  allow  adequate  prices  for  the  property 
purchased,  and  in  view  of  all  the  evidence  the 
Jury  were  Justified  In  finding  that  they  did 
not  act  in  good  faith.  McDonald  t.  Gaunt,  30 
Kan.  693,  2  Pac.  S71;  Lewis  v.  Hughes,  49 
Kan.  2S,  30  Pac.  177.  The  trial  court  charged 
the  jury  sufflcientiy  upon  all  the  material 
propositions  of  law  Involved  in  the  case. 

Various  objections  are  presented  In  the 
briefs  concerning  the  rec^tlon  and  r^ecUon 
of  evidence.  We  have  examined  all  of  these 
questions  carefully,  but  find  no  material  er- 
ror contained  therein.  The  invoice  offered 
was  competent  evidence,  and  ought  to  have 
been  received,  but  witnesses  were  permitted 
to  describe  the  goods  referred  to,  and  to  state 
the  amount  of  the  invoice.  Further.  It  ap- 
pears that  the  Pelletler  Bros,  finally  asrecd 
to  sell  the  stock  in  bulk  for  !!2,.'i00.  The  in- 
voice, therefore,  was  not  important.  It  Is  not 
necessary  to  comment  upon  the  other  mat- 
ters referred  to  in  the  briefs.  The  Judgment 
of  the  district  court  will  be  affirmed.  All  the 
Justices  concurring. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  McBRIDE. 

(Supreme  Court  of  Kansas.   Oct.  tt,  1804.) 
Plbauino  —  Pbtitioh  —  Amendment  to  Meet 

FKOOF— RaILHOAD  CoMPA?tIBS  —  FlRKS— ACTlOM 

TOR  Dahaoes—  Nbouobnob  —  FiNDiyo  —  Evi- 

TIIINCB— SUFriOIBNOX. 

1.  An  amendment  to  a  petition  for  the  al- 
leged purpose  of  conforming  to  the  verdict  and 
'special  findings  of  the  Jury,  which  does  not 


strengthen  the  plaintiff's  allegations,  nor  reallr 
chnnfre  the  petition,  as  construed  by  the  trial 
court,  is  at  most  a  mere  irregularity,  and  not 
prejudicial  to  the  defendant's  rights. 

2.  In  an  action  to  recover  damages  from  a 
railway  company,  caused  by  fire,  the  trial  court 
ruled  that  the  allegatioas  in  the  petition,  "in 
the  (^ration  of*  (its  railway),  and  "in  the 
running  of  its  trains  on  its  said  railway,"  em- 
braced more  "than  the  mere  act  of  running  the 
train,"  aod,  as  the  railway  company  did  not 
ask  any  continoance  for  further  pr^iaiation  £ar 
trial,  there  was  no  error  in  recelTing  evidence 
that  the  fire  was  "caused  by  the  operating  of 
the  railway." 

3.  Under  the  statute  of  this  state,  in  all  ac- 
tions against  any  railway  company  for  damages 
by  fire  caused  by  the  operating  of  the  railroad, 
proof  of  the  fact  that  the  fire  was  caused  by 
the  operating  of  the  railroad,  and  the  amount  of 
damages  thereby,  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  railroad. 

4.  When  the  Jury  finds  specially  upon  all 
the  evidence  introduced  upon  the  trial  that  a 
railway  company  failed  "to  exercise  snch  care 
and  caution  that  a  man  of  ordinary  prudence 
would  have  exercised  under  similar  circumstan- 
ces in  not  burning  off  the  right  of  way."  and 
such  finding  Is  supported  by  evidence,  It  Is  Im 
material  whether  the  harden  ot  proof  of  audi 
fact  was  upon  the  plaintiff  or  the  defendant 

5.  Railroad  Co.  v.  Stanford,  12  Kan.  3M, 
followed. 

6.  The  evidence  and  special  findings  ex- 
amined, and  idd  to  soivort  the  judgment 

dered. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Kiowa  county: 
S.  W.  Leslie,  Judge. 

Action  by  Leila  V.  McBrlde  against  the 
Chicago,  Rock  Island  &  Padflc  Railway  Com- 
pany to  recover  damages  caused  by  fire  set 
by  defendant's  locomotive.  There  was  a 
Judgment  for  plalutUF,  and  defendant  brings 
error.  Affirmed. 

On  the  16th  of  September,  1800.  I^lbt  T. 
McBride  commenced  her  action  against  the 
Chicago,  Rock  Island  &  Pacific  Railway 
Company  to  recover  |1,180  and  $100  attor- 
ney's fee  for  damages  alleged  to  have  been 
caused  by  a  fire  set  out  on  the  4th  day  of 
February.  The  petition  alleged,  among  other 
things:  "That  on  the  4th  day  of  February. 
1880,  said  defendant  controlled  and  operated 
a  certain  railway  known  as  the  C3itcago,  Kan- 
sas &  Xebraska  Railway,  with  the  track,  cars, 
locomotives,  and  other  appnrtenaoccs  there- 
unto belonging,  which  said  railway  runs  In 
and  through  Kiowa  county,  in  this  state. 
•  ♦  •  That  on  or  about  the  4th  day  of  Feb- 
ruary, 1889.  said  defendant,  Its  agents,  serv- 
ants, and  employ^,  In  the  operation  of  and  the 
running  of  its  trains  on  Its  said  railway,  neg- 
ligcntiy  and  carelessly  permitted  Its  locomo- 
tive to  emit  spares  and  flre  into  the  dry 
grass  and  weeds  along  the  right  of  way,  and 
the  land  adjoining  thereto,  at  or  near  the 
town  of  Mulllnvillc,  In  said  Kiowa  county, 
which  said  sparks  and  flre  Ignited  and  set 
firo  to  the  prairie  grass  and  weeds  along  said 
right  of  way  and  the  adjoining  lands;  whi<4i 
said  flre,  so  started  as  aforesaid,  spread  and 
burned  continuous^  to  and  over  the  plain- 
tilTs  premises  above  described,  burning  the 
grass  on  plaintiff's  said  lands,  and  in  ber 
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aald  pasture,  thereby  destroyliig  plalatUTs 
gnzlDg  lands,  and  damaging  plaintiff's  tmce 
by  burning  tbe  poets  and  wire  tUereof,  and 
burning  Qlty  tons,  or  thereabouts,  ot  plaln- 
tUTs  hay  in  the  stack,  and  burning  and  kill- 
ing Uin  aald  timber  and  young  trees  standing 
una  growing  along  and  near  tbe  said  Kiowa 
oredL"  The  railway  company  filed  an  an- 
swer to  tbe  petltknit  containing  a  general  de- 
nlaL  Trial  had  before  the  court  with  a  Jury 
at  the  March  team  for  iSOd.  The  jury  re- 
turned a  TCTdlct  In  ftiTor  of  tbe  plaintiff,  and 
against  the  defendant  for  $678.29,  and  $100 
for  attorney's  fee.  The  Jury  also  made  tbe 
f<^owliig  q>eclal  flndloge  of  fact:  "(1)  Was 
not  said  engine,  on  tbe  day  this  fire  Is  said 
to  bavs  occurred,  managed  in  a  skillful  and 
pn^or  manner?  Ana.  Tea.  (2)  If  your 
answa  to  Interrogatory  numbered  one  should 
be  *N<^'  thai  please  state  fully  in  what  par^ 
ticniar  tbe  said  engine  was  not  skiUfidly  oe 

pnq>eriy  managed.   Ans.   (3)  Could 

the  defendant  its  agents,  1^  tbe  exovlse 
ot  reasonable  diligence,  at  or  bef<M*e  the  time 
of  permitting  said  fire  to  escape^  If  such  was 
the  ease,  hare  anticipated  the  burning  of 
plalntlfrs  ^Q|»wty,  at  a  distance  of  10  miles 
frwn  the  railroad  track,  as  likely  to  occur, 
and  as  the  natural  and  probable  consequence 
of  permitting  said  fire  to  escape!  Ans. 
Yes.  (4)  Did  not  the  defendant  «Kwclse 
such  care  and  cantloo  in  the  use  and  opera- 
tion of  Its  engine,  at  the  time  said  Are  is 
said  to  have  occurred,  as  a  man  of  ordi- 
nary prudence  would  have  ezerdsed  under 
simllsr  circumstances?  Ans.  No.  (5)  If 
your  answer  to  Interrogatory  numbered  four 
should  be  in  the  negative,  then  please  state 
wherein  the  defendant  failed  to  eierci»e  such 
care  and  cautlMi  that  a  man  of  ordinary  pru- 
dence would  liave  exercised  under  similar 
circumstances.  Ans.  By  not  burning  off 
right  of  way;  defective  oiglne,  and  fitted 
with  defective  netting  in  the  stacic  Is 
it  not  a  tact  ^t  the  Are  and  damage  to 
plaintiff  were  cansed  by  an  accident?  Ans. 
No.  (7)  Did  the  fire  escape  by  reas«L  of  the 
engine  being  out  of  repair?  Ans.  Yes. 
<8)  Did  the  fire  escape  because  of  the  negli- 
g«ioe  ot  the  engineer?  Ans.  No.  (E>)  If 
the  Jury  return  a  verdict  for  the  plaintiff, 
they  will  state  specifically  what  negligence 
the  defoidant  was  guilty  of,  upon  which  the 
Jury  base  their  verdict,— whether  defective 
engine,  condition  of  rlf^tof  way.orn^gence 
of  the  defendant's  servants  In  operating  tbe 
train.  If  onaccoimtof  defective  engine,  state 
In  what  particular  It  was  defective.  If  on 
account  of  the  condition  of  the  rl^t  of  way, 
state  what  the  defendant  did  or  omitted 
to  do  that  constitutes  the  n^llgence.  If  on 
account  of  the  n^igence  of  the  defendant's 
gervants,  state  what  tbey  did  or  omitted  to 
do,  constituting  the  negligence  of  tbe  de- 
fendant Ana  By  not  having  right  of  way 
bnmed  off;  also,  defective  engine.  The  net< 
ting  waa  defective.  (10)  Did  not  the  defend- 
ant use  such  care  in  tbe  construction,  main- 


tenance, and  use  of  Its  property— tbe  eogbie 
In  question— «s  a  man  of  ordinary  prudence 
would  have  used  under  like  circumstances? 
Ans.  No.  (11)  If  you  answer  number  10 
in  the  negative,  state  what  it  did  or  omitted 
to  do  that  a  man  of  ordinary  prudence  would 
have  done  under  like  circumstances.  Ans. 
Would  bare  burned  off  the  right  of  way; 
would  have  a  perfect  spark  arrester,  and  the 
best  modon  oigine.  (12)  Is  It  probable  that 
this  plaintiff's  property  would  have  been  de- 
stroyed by  tbe  Are,  had  It  not  been  for  the 
unusual  hi|^  wind  prevailing  on  that  day? 
Ans.  No;  It  Is  not  probable,  but  it  is  pos- 
sible. (13)  If  an  ordinary  wind  had  been 
blowing  on  the  day  idaintlff's  proiierty  is 
alleged  to  have  bera  burned.  Is  it  probable 
that  It  would  have  been  destroyed?  Ans. 
No;  It  Is  not  ivobable.  but  it  is  possible. 

(14)  If  you  find  fw  plaintiff,  how  much 
damage  do  yon  allow  par  acre  for  buffalo 
grass?  Ans.   We  allow  15  cents  per  acre. 

(15)  How  much  damage  do  you  allow  for 
blue  stem  per  acre?  Ans.  Nothing.  (16) 
How  much  damage  do  you  allow  per  ton 
for  hay?  Ans.  Eighty  cents  per  ton.  (17) 
How  much  damage  do  you  allow  for  trees? 
Ana  Two  hundred  and  forty  dollars.  (18) 
If  yon  find  for  the  plaintiff,  state  fully 
the  amount  oi  such  damages,  and  for  what 
It  is  allowed.  Ans.  Six  hundred  and  tfalr- 
ty-slz  dollars.  Timber,  $240;  grass,  $300; 
hay,  $40;  fence,  $90;  Int,  $42.29;  total. 
$678.28.  (19)  How  much  do  you  allow  per 
acre  for  damages  to  the  plaintiff's  land? 
Ans.  Nothing.  (20)  What  is  the  distance 
south  from  the  railway  track  to  the  plowed 
fire  guard?  Ans.  About  <me  hundred  and 
fourteen  feet  (21)  How  far  south  &om  the 
raUway  track  does  the  right  of  way  extend? 
Ads.  Fifty  feet  How  far  north  of  the 
plowed  Are  guard  did  tbe  fire  start,— about 
what  distance?  Ans.  About  65  feet."  On 
the  Uth  day  of  March.  1880,  the  defendant 
filed  Its  motion  tor  Judgment  upon  the  spe- 
cial findings  of  tbe  Jury.  The  plaintiff  filed 
Its  motion  to  amend  its  petition  to  conform 
to  the  special  findings  and  verdict  of  the 
Jury.  The  motion  to  amend  tlie  petltkm  was 
granted,  and  the  motion  of  defendant  tv 
Judgment  t^>on  the  special  findings  was  over- 
ruled. Thereupon  the  defendant  filed  Its 
motion  for  a  new  trial,  containing  the  usual 
statut(U7  grounda  This  motion  was  also 
overruled,  and  Judgment  rendered  In  favor  of 
the  plaintiff  and  against  the  defendant  uptm 
the  general  verdict  for  $778.29,  with  costs. 
The  railway  company  excepted,  and  brings 
the  case  here. 

M.  A  Low,  W.  F.  Evans,  and  J.  E.  Dol- 
man, for  plaintiff  In  «Tor.  J.  W.  Davis, 
for  defendant  In  wror. 

HORTON,  C.  J.  (after  stating  the  facts), 
It  is  insisted  that  the  trial  court  erred  in 
granting  the  motion  of  plaintiff  below  to 
amend  her  petition  to  conform  ta  the  Terdlot 
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and  special  findings  of  the  Jury.  This  In- 
volves also  the  question  wliethcr  tbe  court 
erred  In  admitting  evidence  to  prove  tlie 
locomotive  engine  Tvas  defective,  and  the  con- 
dition of  the  right  of  way,  and  further  con 
cerns  the  rulings  upon  tlie  special  finding! 
of  the  Jury,  and  the  instructions  given  and 
refused.  The  argument  Is  that  the  trial 
court  permitted  negligence  to  be  proved  xipon 
Issues  not  made  by  the  pleadings,  which  the 
rallvray  company  was  unprepared  to  meet. 
If  this  were  true,  prejudicial  error  would 
exist  The  petition  reads  as  follows:  •  • 
Said  defendant,  Its  agents,  servants,  and 
employes  in  the  operation  of,  and  In  the 
running  of  Its  trains  on  Its  said  railway, 
negligently  and  carelessly  permitted  its  lo- 
comotive to  emit  sparks  and  Are  into  the  dry 
grass  and  weeds  along  the  right  of  way,  and 
the  land  adjoining  thereto,  at  or  near  the 
town  of  Mulllnvllle,  in  said  Kiowa  county, 
which  said  sparks  and  fire  ignited  and  sot 
fire  to  the  prairie  grasn  and  weeds  along 
said  right  of  way  and  the  adjoining  ladds; 
which  said  fire,  so  started  as  aforesaid,  spread 
and  burned  continuously  to  and  over  plain- 
tiff's premises  above  described."  The  trial 
court,  In  its  construction  of  tbe  petition, 
ruled  tliat  "the  allegations  In  the  operation 
of  [Its  said  railway],"  and  "In  the  running 
of  Its  trains  on  Its  said  railway,"  covered 
more  than  the  mere  "act  of  running  tbe 
train,"  and,  therefore,  that  It  was  competent 
for  the  plaintiff  below  to  show  that  engine 
No.  ITS,  on  train  No.  28,  going  west  through 
MidllnrtUe  ftom  Pratt  to  Liberal,  In  the 
forenoon  of  February  4,  1889,  was  deftectlre, 
and  that  dry  grass  and  other  combustible 
material  were  pwmltted  to  accumulate  on 
the  right  of  way.  The  plalntlflF  below  of- 
fered evidence  to  estabUsh  the  fact  that  the 
fire  complained  of  was  caused  by  the  opera- 
tion of  the  railroad,  and  the  amount  of  Iter 
damages.  That  is  made  a  prima  facie  case 
under  chapter  105,  Seas.  Lawa  18S5.  The 
railway  company  offered  evidence  tending  to 
show  that  the  englnew  of  train  No.  23  waa 
not  careless  or  negligent;  that  the  engine 
and  train  were  managed  In  a  skillful  and 
proper  manner,  and  also  that  engine  No.  178 
was  not  defective,  but  In  a  good  condition} 
and  that  the  right  of  woy  bad  been  recently 
bm>ned  off,  and  was  free  from  dried  graas 
or  weeds.  Tbe  plaintiff  below,  in  rebuttal, 
was  pmnltted  to  show  tbat  tbe  right  of 
way  bad  not  been  burned  off  recently,  and 
that  dry  gross  and  weeds  bad  accumulated 
thereon.  The  railway  company  offered  evi- 
dence upon  all  the  issues  of  tbe  petition,  as 
construed  by  the  trial  court,  and  that  in- 
cluded tlio  issue  whether  the  fire  was  "caused 
by  the  operating  of  the  railroad."  Hallway 
Co.  V.  Merrill,  40  Kan.  404,  19  Fac.  703; 
Railway  Co.  v.  Cady,  44  Kan.  033,  24  Pac. 
1088.  No  motion  at  any  time  was  made  for 
a  continuance  of  the  cause,  and  It  caanot 
be  said  that  there  Is  anytblng  la  tbe  record 
tending  to  show  the  railroad  company  was 


misled  or  surprised  by  the  issues  actually 
tried.  If  the  trial  court  had  ruled  that  the 
only  negligence  charged  in  the  petition  was 
"In  the  operation  and  mnnlng  of  its  train," 
the  railroad  company  would  have  had  good 
cause  of  complaint  that  other  Issues  were 
proved  than  those  alleged;  but  the  construc- 
tion given  by  the  trial  court  to  the  petition, 
and  the  evidence  received  upon  the  trial  for 
and  against  Its  allegations,  show  that  tbe 
issues  concerning  the  engine  and  the  right 
of  way  were  fully  and  fairly  tried.  Under 
the  construction  given  to  the  petition,  the 
amendments  after  the  verdict  were  unneces- 
sary, and  added  nothing  to  the  strength  of 
plaintiff's  case.  At  most,  the  permission  to 
amend  was  a  mere  Irregularity.  Under  the 
petition,  the  general  verdict,  and  the  special 
findings  of  the  jury  that  tbe  fire  was  not 
caused  by  accident,  the  Judgment  has  sup- 
port, and  the  court  committed  no  oror  in 
receiving  tbe  evidence  objected  to. 

It  is  next  Insisted  that  the  burden  of  proof 
was  cast  upon  the  company  concM*ning  tbe 
combustible  material  which  it  was  alleged 
was  upon  the  right  of  way.  It  appears  from 
the  evidence  that  on  the  4th  of  FelHuary, 
1880,  tbe  train  of  the  milway  company,  go- 
ing west,  passed  through  Mulllnvllle  about 
10  o'clock  in  the  forenoon,  and  about  a  mile 
and  a  half  after  the  train  left  tbe  depot  a 
fire  i^rung  up  along  tite  railway  on  the  south, 
and  went  In  a  southeastern  direction  as  far 
as  the  Cimarron,  In  the  Indian  Territory. 
W.  B.  Burnett^  who  was  at  the  Rock  Island 
depot  at  MuUinvUle  with  the  mall  on  the  4th 
of  Folmiary,  at  the  time  the  train  left  for 
the  wevt,  testified  he  was  employed  the 
railway  company  to  fight  the  fire,  and  that  he 
foUowed  It  about  20  miles  south.  The  peti- 
tion alleged  that  the  sparks  and  fire  tlirown 
from  the  engine  "ignited  and  set  fire  to  the 
lu-afaie  ^ss  and  weeds  akmg  the  right  of 
way  and  the  adjoining  lands."  l^e  lands 
ae  ranch  of  tbe  plaintiff  below  consisted  of 
over  a  thousand  acres,  a  port  of  which  were 
burned  over,  and  are  ritnate  10  miles  or  more 
south  ta  Mullinvllle.  The  right  of  way, 
where  It  is  alleged  there  was  a  large  accn- 
mulatlonof  dry  grass  and  weed^wia  under 
tbe  direction  and  care  of  the  emplf^es  ot 
the  railway  company.  Hie  earing  of  the 
rJfht  of  vaj  is  within  tbe  control  oC  the 
company,  and  tbe  plaintiff  below,  whose 
property  was  cozisnmed  by  fire,  had  less  op- 
portunity In  this  case  to  learn  the  true  con- 
dition of  tbe  right  of  way  than  otliers.  It 
is  trae  that  tbe  right  of  way  was  open  to 
public  Inspection,  the  same  as  the  land  or 
fields  of  otha  persons;  bat  tbe  preeumption 
of  negligimoe  concerning  the  caring  for  the 
right  of  way  arising  from  the  statute.  If  any. 
docs  not  seem  to  have  affected  the  verdict, 
because  there  was  evidence  from  both  plain- 
tiff and  defendant  upon  the  condition  of  the 
right  of  way  befOTe  the  fire,  and  the  jury 
specially  found  that  the  railway  comimuy 
tailed  to  "eaaaciBe  such  care  and  cautlou 
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that  a  man  of  or)thinry  prudence  would  hare 
exercised  under  slmllar  cJrcumstaiiceB,  in  not 
burning  off  the  right  of  way."  They  also 
Bpeclally  found  as  follows:  "Q.  State  what 
the  defendant's  servants  did  or  omitted  to 
do,  constituting  the  nesllgence  of  the  defend- 
ant A,  By  not  having  the  right  of  way 
burned  off."  Therefore  It  is  unnecessary  In 
this  case,  on  account  of  the  facts  found,  to 
discuss  the  question  whether,  under  the  stat- 
ute, the  presumption  of  negligence  applies 
only  to  defects  In  the  engine,  and  negligence 
of  employes  In  operating  it  But  see  Rail- 
way Co.  T.  Merrill.  40  Kan.  404,  19  Pac.  793; 
Railway  Co.  v.  Cady.  44  Kan.  033,  24  Pac. 
1(«8:  Railroad  Co.  v.  Westover,  4  Neb.  269. 

It  Is  next  insisted  that  the  findings  of  the 
Jury  that  the  engine  was  defective,  and  that 
the  Are  caught  within  the  right  of  way,  are 
wholly  unsupported  by  any  evidence.  There 
was  very  much  evidence  offered  tending  to 
show  the  engine  was  well  equipped  with 
alt  the  latest  modern  Improvements  for  ar- 
resting sparks,  that  they  were  all  in  good 
repair,  and  that  it  Is  not  poesible  to  entirely 
prevent  the  escape  of  sparks  from  an  en- 
gine, and  also  that  the  Are  started  from  110 
to  120  feet  from  the  track.  While  possibly 
the  conclusion  of  the  trial  court  may  not 
have  been  the  same  we  would  have  arrived 
at  from  the  evidence,  as  disclosed  In  the 
record,  yet  It  cannot  be  said,  we  think,  that 
the  findings  are  without  support  Mr.  Kuntz. 
who  lived  near  the  railroad,  had  frequently 
seen  the  enj^ine  set  other  fires  prevloualy. 
Wallace  Burnett  saw  the  engine  throw 
sparks  and  Are  about  a  week  previous  to 
the  Are  complained  of.  It  was  proved  that 
the  engine  had  caused  another  Are  on  the 
same  day  a  few  miles  east  of  the  Are  com- 
plained of.  James  B.  Forbes  testlAed  that 
he  had  been  a  locomotive  engineer  for  four 
years,  and  that  he  was  acquainted  with  the 
construction  and  different  parts  of  a  loco- 
motive or  engine.  lie  also  testiAcd:  "Q. 
You  may  tell  the  jury  whether  an  engine 
properly  equipped  with  the  most  approved 
appliances  will  throw  sparks  suflicient  to 
Ignite  combustible  material  along  the  track? 
A.  Not  when  I  ruu.  1  don't  think  I  ever 
set  fire  to  anything,  either  with  diamond 
stack  or  straight  shot  Q.  If  an  engine  Is 
In  proper  condition  and  proi)erly  handled, 
and  If  the  netting  is  perfect  the  smoke- 
stack in  good  condition,  will  such  an  engine 
throw  sparks  sufticlent  to  ignite  combustible 
material?  A.  I  never  knew  them  to.  Q. 
Tlion,  If  an  enghie  should  throw  sparks  any 
great  distance,  and  these  sparks  were  of 
8ufflc!f^at  size  to  live  and  ignite  combustible 
material.  wouUIu't  you  say  the  engine  was 
cither  out  of  roi)alr,  or  that  It  was  misman- 
aged In  some  way?  A.  1  should  say  that 
it  was  out  of  repair."  Several  witnesses 
called  for  the  plaintiff  below  testified  that 
the  fire  started  within  the  right  of  way. 
Two  witnesses  tp.''tlfled  that  It  started  within 
10  to  15  feet  of  the  track.    J.  B.  Kuntz  testi- 


fied It  started  about  40  feet  from  the  track; 
that  he  went  down  to  the  track  for  the  pur- 
pose of  seeing  whether  it  had  caught  on  the 
right  of  way;  that  he  stepped  the  distance 
from  the  burned  ground  to  the  track.  J.  H. 
Sanders  testified  he  saw  the  fire  burn  a  part 
of  the  McBride  ranch  on  the  4th  of  February; 
that  he  was  coming  over  the  noi*th  of  the 
ranch  which  the  fire  had  burned;  that  he 
followed  the  fire  back  to  the  railroad;  that 
the  fire  had  burned  from  south  of  the  Rock 
Island  Railroad.  Railroad  Co.  v.  Stanford, 
12  Kan.  370;  Railroad  Co.  v.  Bales,  16  Kan. 
252. 

The  jury  also  found  In  answer  to  special 
Interrogatory  as  follows:  "Ques.  12.  Is  It 
probable  that  this  plaintiff's  property  would 
have  been  destroyed,  had  it  not  been  for  the 
unusual  high  wind  prevailing  at  the  time? 
Ans.  No,  It  is  not  probable,  but  it  Is  possible. 
Q.  13.  If  an  ordinary  wind  had  been  blowing 
on  the  day  plaintiff's  property  is  alleged  to 
have  been  burned,  Is  It  probable  that  it 
would  have  been  destroyed?  Ans.  No,  it  Is 
not  probable,  but  imsslble."  As  a  high  wind 
was  blowing  at  the  time  the  train  passed 
through  Mullinville  west  it  Is  urged  that 
the  Injury  complained  of  was  too  re- 
mote. It  is  said  that  the  "result  was  a 
mere  possibility."  The  wind  was  blowing 
at  the  time  the  fire  was  set.  the  Aames  spread 
rapidly  from  the  place  where  it  started  over 
the  prairie  until  it  reached  the  property  de- 
stroyed, yet  it  burned  without  intermission. 
The  plaintlPTs  property  would  not  have  been 
destroyed,  except  for  the  fire  which  the  rail- 
way permitted  to  escape.  Under  the  findings 
of  the  Jury  the  railway  company  was  negli- 
gent in  permitting  the  fire  to  escape,  and 
the  company,  by  the  exercise  of  reasonable 
diligence  before  the  fire,  knowing  that  the 
weather  was  very  dry  and  windy,  could  have 
anticipated  that  sparks  escaping  from  an 
engine  would  have  set  Are  to  the  dry  grass 
and  weeds  along  the  right  of  wjiy  and  ad- 
joining lands,  and  that  the  grass  and  weeds 
thus  set  on  fire  would  likely  bum  without 
Intermission,  over  the  prairie,  to  a  great 
distance.  In  the  Stanford  Case,  12  Kan. 
354,  the  wind  was  very  strong,  and  the  fire 
from  the  engine  did  not  fall  upon  the  plain- 
tiff's property,  but  spread,  and  finally  reach- 
ed his  property  about  four  miles  distant  from 
the  railroad  track,  and  thei-e  did  the  damage 
for  which  the  recovery  was  allowed.  In 
that  case,  Valentine,  J.,  speaking  for  the 
court,  observed:  "A  wrongdoer  is  not  mere- 
1.V  responsible  for  the  first  result  of  his  wrong- 
ful act,  but  ho  is  also  rosiHinslble  for  every 
succeeding  injurious  result  which  could  have 
been  foreseen,  by  the  exercise  of  reasonable 
diligence,  as  the  reasonable,  natural,  and 
probable  consequence  of  his  wrongful  act. 
He  Is  responsible  for  any  number  of  injurious 
results  consecutively  produced  by  impulsion, 
one  upon  another,  and  constituting  distinct 
and  separate  events,  provided  they  all  neces- 
sarily follow  from  the  first  ^^^^^(^^^ 
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Any  number  of  cauBes  and  effects  may  Inter- 
yene  between  the  first  wrongful  cause  and 
tbe  final  Injurious  consequence;  and  if  tb^ 
are  such  as  mlgbt,  with  reasonable  diligence, 
have  been  foreseen,  the  last  result,  as  well 
as  the  first,  and  every  Intermediate  result, 
Is  to  be  con^dered  In  law  as  the  proximate 
result  of  the  first  wrongful  cause.*'  In 
Huyett  T.  Baliroad  Ca,  23  Pa.  St  373,  tbe 
weather  was  rery  dry  and  windy,  and  tbe 
sparks  flew  from  tbe  engine  to  a  great  dla- 
tance,  setting  fire  to  several  fields  and  fences 
near  the  same  time  and  i^ce,  and  It  was 
left  for  the  Jury  to  decide  whether  there  was 
Buffldent  evidence  of  carelessness.  In  Kel- 
logg V.  RaUway  Co.,  2S  Wis.  223,  the  fire  was 
set  out  In  a  drought  and  high  wind.  In  that 
case  the  damages  were  held  not  to  be  remote, 
and  the  verdict  was  permitted  to  stand.  In 
this  case  at  tbe  time  of  the  fire  a  high  wind 
was  prerailing.  but  tibere  was  no  "perfect 
gatei  no  hurricane,  no  cyclone."  Tbe  wind 
did  not  arise  suddraily  after  the  sparks  set 
the  grass  and  the  weeds  on  fire.  "In  the 
present  case  there  was  but  one  burning  one 
continuous  conflagration,  tram  the  time  the 
fire  was  set  on  the  railroad  until  the  i^ln- 
titTs  property  was  destroyed.  The  combus- 
tible material  extended,  and  the  ground  was 
burned  over,  all  tbe  way  from  tiie  railroad 
to  the  plalntlff*B  property;  and  tbe  fire, 
driven  by  the  wind,  was  carried  to  bis  prop- 
erty In  that  nwnnOT.  There  was  no  distinct 
or  separate  setting  fire  to  or  burning  of  tbe 
stacks  or  buildings,  and  tlien  a  communica- 
tion of  the  fire  by  imparks  through  the  air 
from  <me  stack  or  building  to  uiotlier.  There 
was  no  succession  of  events,  but  only  one 
event."  Kellogg  v.  BaUw^  Co.,  supra.  It 
cannot  be  said  that  tbe  blowing  of  the  wind 
at  the  time  of  the  fire  must  be  regarded  as 
extraordinary.  In  Kuhn  v.  Jewett;  32  N. 
J.  Eq.  647,  it  appeared  that  a  railway  train 
laden  with  petndeum  was  wrecked  through 
the  negligence  of  the  defendant,  and  tlie  oil, 
escaping,  took  fire,  lan  down  into  a  stream 
of  water,  and  waa  borne  down  In  a  blase 
against  the  plalntUTs  stable,  some  distance 
below,  in  consequence  of  which  the  stable 
was  Strayed.  The  defendant  was  held  lia- 
ble, and  the  vice  chancellor  said:  "There 
can  be  do  doubt,  I  think,  if  in  this  Instance 
the  flames  of  the  burning  oU  had  been  carried 
by  the  wind  directly  from  tbe  point  of  col- 
lision to  tbe  petitioner's  building,  and  it  had 
thus  been  set  on  fire  and  destroyed,  that  tbe 
injury  would,  in  Judgment  of  law,  have  been 
the  natural  and  direct  or  proximate  result  of 
tbe  collision.  So,  too,  If  the  burning  oil  had 
descended  from  the  point  where  it  was  first 
ignited,  by  the  mere  force  of  Ite  own  gravity, 
upon  the  petitioner's  building,  and  destroyed 
It,  the  connection  between  cause  and  effect 
would  have  been  so  close  and  direct  that 
the  defendant's  liability  could  not  have  been 
successfully  questioned.  So,  also,  if  the  fire 
had  been  carried  from  the  place  of  Ite  origin 
to  the  petitioner's  building  by  a  train  of  com- 


bustible matter  deposited  ta.  Its  track  by  tbe 
operation  of  tbe  laws  of  nature^  the  peti- 
tlottw's  Injury,  I  think  It  could  not  have  been 
doubted,  would  have  been  esteemed  the  di- 
rect result  of  tbe  defendant's  negligence. 
These  princ^es  must  rule  this  case.  Their 
application  Is  obvious,  for,  although  water  Is 
almost  universally  used  as  a  means  to  ex- 
tlngulsh  fire,  and  It  seems,  at  first  Mush, 
absurd  to  say  that  It  can  be  used  for  tbe 
purpose  of  extending  It,  yet  it  Is  true,  as  a 
matter  of  fact,  that  as  an  agen^r  for  the 
transmission  of  burning  oil  it  is  Just  as  cer- 
tain and  effectual  In  its  operation  as  the 
wind  In  carrying  fiame,  or  a  «park  or  com- 
bustiUe  matter  in  spreading  a  fire.  In  keep- 
ing up  the  contlnui^  betwera  cause  and 
effect  It  may  be  Just  as  certain  and  effectual 
in  Ite  operation  as  any  other  matoial  force." 
If  It  had  not  been  for  the  high  wind  prevail- 
ing the  Jury  found  that  It  was  not  probaUe 
that  plaintiff's  pnnierty  would  luve  tteea  de- 
stn^ed;  that  la^  that  it  is  not  i«obaUe  the 
fir^  if  not  driven  1^  the  wind,  would  have 
spread  so  far.  But  within  the  Stanford 
Case,  "the  last  result,"  the  bomlng  oC  tbe 
plaintiff's  jfxojiiertjt  is  to  be  cmaidered  "aa  a 
proximate  result  of  tbe  first  wrongful  cause." 
In  tbe  Kuhn  Case  the  flames  of  the  burning 
oil  were  carried  by  water.  It  was  insisted 
by  the  def  aidant  in  that  case  that  this  result 
could  not  have  been  foreseen,  yet  the  Injuiy 
WUB  held  to  have  been  the  proximate  resuU 
of  the  collision  wrecking  tbe  railway  train 
and  causing  the  oil  escaping  to  take  flre, 
although  after  taking  flre  the  burning  oU 
waa  carried  to  the  pruperty  whl(di  it  de- 
stroyed by  a  stream  of  water. 

It  is  unnecessaiT  to  make  further  com- 
mmts  upon  the  alleged  errors  aa  presented. 
Thb  Judgmoit  wUl  be  affirmed.  All  the  Jus- 
tloes  concurring. 


UNITED  STATES  IXV.  CO.  et  a!,  v. 
PHELPS  &  BIGELOW  WIND- 
MILL CO  (two  cases). 
(Snpreme  Court  of  Kansas.   Oct.  6,  1894.) 

UeCHAKICS^    LlKNS  —  COXTHACT    HaDB  OCTSlOB 

Statb— HoHKSTBAD  —  Joiht  Consbnt  or  Hus- 
band Attn  WlFB. 

1.  A  Um  for  materials  fomldied  for  tin 

section  of  improveioents  on  lauds  in  Ksp—i 

may  be  maintained  where  the  contract  is  en- 
tered into  in  Missoori  as  well  as  if  it  were  made 
in  Kansas. 

2.  In  order  to  create  a  lien  on  tbe  h(Mne- 
stead  for  Improvements  erected  tliereon,  the 
Joint  consent  of  husband  and  wife  Is  not  neces- 

sary. 

(Syllabus  by  the  Conrt.) 

Error  from  district  court.  Rooks  county; 
Charles  W.  Smith,  Judge. 

Two  actions  tried  together,— one  by  the 
I'helps  &  Bigelow  Windmill  Cumpan.v 
figainst  W.  H.  Barnes  and  wife,  the  Unitoil 
States  Investment  Company,  and  others, 
and  the  other  by  the  same  plaintiff  asainst 
William  Bunn  and  wife,  t^Cnlted  ^tatcs 
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InTCBtment  Compaii7>  and  otber,  to  foncbHse 
mechanic^  Uens.  TbQte  was  a  Judgment 
f<M  plalntiil  In  each  case,  and  defendanta 
Ifflng  error.  Affirmed. 

W.  W.  &  W.  P.  Qutbrle,  for  plaintiffs  In 
mror.   W.  B.  Ham,  for  defendant  In  mot. 

ALLEN.  J.  These  two  cases  were  tried 
together  In  the  court  below,  and  a  single 
record  Is  brought  to  this  court.  The  first 
action  was  brought  by  the  Phelps  &  Blgelow 
Windmill  Company  agalnat  W.  H.  Barnes 
and  wife,  the  United  States  Inreatment 
Company,  et  al.,  to  foreclose  a  mechanic's 
lien  oa  a  quarter  section  of  land  in  Books 
county.  The  second  action  was  brought  by 
the  same  plaintiff  against  WUlIam  Bunn 
and  wife,  the  United  States  Investment 
Company,  et  al.,  to  foreclose  a  mechanic's 
Hen  on  another  quarter  secHcm  of  land  In 
the  same  county.  The  cases  are  deslf^ted 
as  the  Barnes  Case  and  the  Bunn  Case.  We 
shall  accept  the  statement  contained  In  the 
brief  of  counsel  for  plaintiff  In  error,  that 
the  findings  show  all  the  facta,  In  the  coo- 
sldwatlon  of  the  case. 

The  United  States  InTestmrat  Company 
claimed*  Uens  on  the  same  lands  imAet  mort- 
gages executed  by  the  resi>e<:Ure  owners. 
The  lien  of  the  defendant  In  error  was  for 
windmills  erected  lot  the  purpose  of  pump- 
ing water,  and  for  appliances  connected 
therewltii.  We  will  consider  the  claims  of 
error  in  the  ord^  stated  In  the  brief. 

1.  "Hat  the  contract  was  a  Missouri  ctm- 
troct,  the  goods  delivered  to  the  landowner 
in  Missouri,  and  therefore  no  rights  could  be 
predicated  thereon  under  the  icunnfn^  me- 
chanic's lien  law."  The  findings  show  that 
the  order  for  the  windmill,  etc.,  was  solic- 
ited by  the  plaintiff's  agent  In  Rooks  coun- 
ty; that  it  was  accepted  by  the  plalntlfTg 
agent  at  Kansas  City,  Missouri;  that  the 
goods  were  shipped  to  Rooks  connty,  freight 
charges  being  prepaid  by  the  plaintiff  and 
charged  to  the  defendant,  and  under  the 
contract  the  plaintiff  was  required  to  and 
did  send  a  man  to  superintend  the  erection 
of  the  windmills.  The  CM*ders  tor  the  wind- 
mills containod  doflnlte  descriptions  of  the 
lands  on  which  they  were  to  be  erected. 
The  plaintiffs  are  as  clearly  entitled  to  the 
benefit  of  our  mochanlc's  Hen  law  as  though 
every  part  of  the  transaction  had  taken 
place  In  Kansas. 

2.  "That  the  windmill  company,  having 
failed  to  complete  the  Barnes  Job  In  material 
respects,  wlthoitt  other  fault  than  their  own, 
are  not  entitled  to  poforce  their  lien  against 
third  parties."  The  finding  of  the  court  Is, 
"The  ero^-tlon  of  the  Barnes  mill  was  com- 
pleted on  July  20.  1S87."  We  are  not  cited 
to  anything  different  in  the  findings. 

8.  "That  the  pump,  tanks,  and  the  Item 
of  freight  were  In  no  event  subjects  of  lien, 
and  the  windmill  company,  having  attempt- 
ed ta  obtain  and  enforce  a  lien  for  the  same 


larffdly  In  excess  of  tbat  to  which  fbey  were 
legally  entitled,  cannot  bulst  oa  any  Uen  at 
alL"  The  pump,  tanks,  and  windmill  were 
all  connected,  and  fwmed  a  part  of  ttie  same 
improvement  There  axe  no  separate  find- 
ings with  reference  to  the  value  at  each. 
The  item  ct  fright  was  deducted  the 
court  from  the  amount  for  which  liens  were 
enforced.   We  find  no  error  here, 

4.  "That  the  windmill  company  to  not 
tltled,  as  against  third  parties,  to  enforce  a 
Hen  fw  a  grossly  excessive  price."  The 
parties  agreed  as  to  the  price,  and  the  court 
finds  that,  while  It  was  greater  than  the  usu- 
al price^  there  was  no  evidence  of  a  con* 
sfiiracy  to  defraud  plaintiff  or  any  one  else. 

5.  "That  the  windmill  company,  by  vary* 
Ing  the  terms  of  the  cwtract  after  the 
rights  of  the  plaintiff  In  wror  intervened, 
lost  thdr  rights  to  a  Uen  In  the  Baiues 
Case."  The  oaly  variation  was  that,  undw 
the  contract,  Barnes  was  to  settle  by  giving 
two  notes,  due  In  one  and  two  years,  each 
for  one-half  of  the  amount  due  plaintiff, 
while,  nnder  the  settlement  In  fact  made, 
three  notes  were  given  for  the  some  aggre- 
gate sum,  due  m  one,  two,  and  tlnee  years, 
with  the  same  rate  of  interest  We  do  not 
think  the  plaintiff  lost  its  lien  this  change 
in  the  terms  of  payment 

6.  "That  the  lands,  being  homesteads, 
were  not  subject  to  tb&  Uen,  except  undw 
contract  Jointly  f^sented  to  by  both  fans- 
band  and  wife,  which  was  not  shown." 
Liens  for  the  erection  of  improvements  are 
expressly  excepted  In  the  constitutional 
provision  with  reference  to  a  homestead, 
and  in  order  to  create  them,  the  joint  con- 
sent of  the  husband  and  wife  Is  not  neces- 
sary. We  perceive  no  errw  in  the  jndgm«it 
of  the  conri,  and  it  la  affirmed.  All  the 
Justices  concurring. 


BOCK  ISLAND  LUMBER  &  MANUF'O  GO. 
T.  EQUITABLE  TRUST  &  INV. 
CO.  et  al. 

(Supreme  Court  of  KaDsas.   Oct  6,  1894.) 

Oahnishhbmt  —  Fkopbbtt  8ub<bct  to  Spbcific 
Fund— RioHTS  or  Qabnibhok  — Fikdmos— Sur- 

riCIBKCT  OF  EviDBHCe. 

1.  Where  a  mortgage  loan  Is  made  with 
which  to  erect  a  building  upon  land,  and  there 
is  a  concurrent  agreement  between  the  parties 
that  the  fnnd  derived  from  the  loau  shall  be  aet 
aside  and  used  for  that  specific  purpose,  a  por- 
tion of  which  is  to  be  paid  out  as  the  work  pro- 
gressen  and  the  remainder  after  its  satiafactory 
completion,  and  there  is  alao  an  assignment  of 
the  fund  by  the  borrower  to  a  third  person,  who 
ia  to  Buiierintend  the  construction  of  the  build- 
ing and  the  proper  application  of  the  fund,  no 
part  of  such  fond  is  subject  to  garnishment  for 
the  ordinary  debts  of  the  borrower,  created  for 
other  puriK>Befl,  until  the  building  is  completed, 
and  then  only  ho  much  of  it  as  remains  after 
carrying  out  the  agreements  of  the  parties  un- 
der which  the  loau  is  made  and  the  fund  set 
apart  for  a  defined  purpose. 

2.  A  garnishment  proceeding  is  no  more 
than  a  substitution  of  the  plaiQtift-tor  the  de- 
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fendant  debtor  in  the  et^orcement  of  any  lia- 
bility against  the  garnishee,  and  therefore  tiie 
plaintiff  can  acquire  no  fcreater  rights  against 
the  garnishee  than  the  debtCHT  himself  pcnaeesed 
or  could  enforce. 

3.  The  te^timonr  examined,  and  held  to  be 
snffident  to  sustain  the  findings  and  judgment 
of  the  trial  court 

(SyllabDS  hj  the  CourL) 

Error  from  coort  of  common  pleas,  Sedg- 
wick county;  Jacob  Balderston,  Judge. 

Action  by  die  Rock  Island  Lumber  &  Man- 
ufacturing Company  a^^nst  D.  W.  Aaron  on 
a  promissory  note,  in  which  there  was  a  Judg^ 
ment  for  plaintiff,  and  the  Equitable  Tnwt 
ft  InvestmHit  Company  and  James  H.  Lyncb 
were  summoned  as  gomlsbeee.  There  were 
judgments  against  the  garnitdiees  for  port  on- 
ly of  the  amounts  claimed  by  plaintiff  to  be 
due  defendant,  and  plaintiff  brings  mar. 
Affirmed. 

Sankey  &  Campbell,  far  plaintiff  in  error. 
Stanley  &  Hume,  for  defendant  in  emn*. 

JOHNSTON,  J.  This  controversy  arises 
upon  the  garulBhioent  of  a  fund  derived  from 
a  loan  upon  real  estate,  and  which  was  set 
apart  for  the  specific  purpose  of  constructing 
a  building  on  such  real  estate.  D.  W.  Aaron, 
who  was  the  owner  of  a  lot  in  the  city  of 
Wichita,  applied  to  the  Equitable  Trust  & 
Investment  Company  for  a  loan  of  $8,000, 
In  which  appllcntion  he  represeuted  that  he 
was  the  owner  of  the  property,  aud  that  there 
were  no  liens  or  claims  against  It.  Tlie  ap- 
plication  was  accepted,  and  an  agreement 
was  made  by  which  Aaron  was  to  construct 
a  three-story  stone  aud  brick  building  upon 
the  lot,  according  to  certain  plans  and  specifi- 
cations provided  by  J.  H.  Lynch,  an  archi- 
tect. It  was  further  provided  tliat  the  build- 
ing was  to  be  constructed  under  the  direction 
of  Lynch,  and  to  his  satisfaction,  the  comi>a- 
ny  agreeing  to  loan  $8,000  on  a  first  mort- 
gage, and  the  amount  of  the  loan  was  to 
be  paid  out  as  the  work  progressed,— that 
Is,  50  per  cent,  of  the  value  of  the  materials 
furnished  and  work  doue  was  to  be  paid  out 
in  tliat  way,  and  the  remaining  50  per  cent. 
niKin  the  completion  and  acceptance  of  the 
entire  work  aft«*  the  expiration  of  15  days. 
It  was  further  agreed  by  tlie  partii-s  that  tlie 
50  per  cent  reserved  should  be  held  by  the 
investment  company  as  security  for  the  faith- 
ful completion  of  the  work,  to  be  applied 
under  the  direction  of  the  superintendent  in 
liquidation  of  any  damages  which  the  former 
might  sustain.  Afterwards,  Aaron  and  wife 
executed  aud  delivered  a  promissory  note  for 
¥8,000,  and  a  mortgage  upon  the  projwrty  to 
secure  the  same.  Before  any  money  was 
paid  out  upon  the  loan  Aaron  and  his  wife 
executed  an  assignment  in  -wTltlng  of  tho 
money  derived  from  the  loan,  as  follows: 
"June  12,  ISSy.  Pay  to  J.  H.  Lynch  or  order 
the  full  amount  due  us  on  the  loan  negotiated 
by  you  for  us,  and  this  shall  be  your  receipt 
therefor.  D.  AV.  Aaron.  Manda  C.  Aaron. 
To  the  Equitable  Trust  &  Investment  Com- 


pany, Wichita,  Kansas."  This  order  of  as- 
signment was  accepted  by  the  Investment 
company  on  the  day  of  Its  date;.  The  con- 
struction of  the  building  was  commenced 
about  Jime  15,  1889,  and  was  not  completed 
xmtU  some  time  Ui  December,  1889.  Aaron 
was  Indebted  to  the  Bock  Island  Lumber  & 
Manufacturing  Company  In  tiie  sum  of  $2,000 
upon  a  promissory  note,  and  on  September 
25,  1SS9,  an  action  was  brought  by  that  com- 
pany against  him  to  recover  the  amount  of 
the  debt.  Tpon  the  same  day  an  affidavit 
for  garnishment  was  filed,  by  which  the 
plaintiff  sought  to  charge  the  Investment 
company  and  J.  H.  Lynch  as  garnishees,  and 
subject  a  portion  of  the  building  fund  to  the 
payment  of  Its  debt.  Each  of  the  garnishees 
answered,  denying  the  allegations  of  tho  af- 
fidavits, and  that  there  was  any  indebted- 
ness to  Aaron.  Issue  was  token  upon  their 
answers,  and  ui>on  a  trial  had  in  January, 
1890,  Judgment  was  rendered  in  favor  of  the 
garnishees,  and  they  were  discharged.  On 
November  23,  1889,  the  plaintiff  recovered  a 
judgment  against  Aaron,  without  controver- 
sy, In  the  sum  of  $2,045.  After  the  plaintiff 
was  defeated  in  the  first  proceeding  in  gar- 
nishment, other  affidavits  were  filed  against 
the  investment  company  and  J.  H.-  Lynch, 
seeking  to  charge  them  as  garnishees  for 
money  and  property  of  Aaron's  alleged  to 
be  in  their  possession.  In  due  time  both  par- 
ties answered,  denying  the  affidavits  for  gar- 
nishment of  the  plaintiff,  and  upon  these  an- 
swers issue  was  taken,  and  another  trial  had, 
in  which  the  court  found  in  favor  of  the 
plaintiff  and  against  the  Equitable  Trust  & 
Investment  Company  for  the  sum  of  $1(6 
and  its  costs  since  the  4th  day  of  January, 
1890,  and  also  for  an  attorney's  fee  of  $23. 
Judgment  was  also  given  against  Lynch  for 
9^500  and  costs  since  January  4, 1890,  and  also 
for  an  attorney's  fee  of  $25.  The  plaintiff 
was  not  satlflfled  with  the  recovery,  and 
brings  the  case  here,  alle^ng  nummius  er- 
rors. 

Tlie  main  controversy,  however,  arises  up- 
on tho  testimony,  In  which  there  is  much 
conflict  It  is  contended  that  when  the  first  gar- 
ulsUiuent  notice  was  served  there  was  a  large 
uiuouut  of  unexpended  money  In  the  hands 
of  the  garni-shees,  which  should  have  been 
subjected  to  the  payment  of  the  plaintiffs 
Judgment  According  to  the  testimony  of  the 
prevailing  parties,  the  money  was  loaned 
and  set  aside  for  a  8i)eclfic  puriwse.  It  was 
a  trust  fund,  devoted  to  tlie  erection  of  a 
building  ut>on  the  mortgaged  property,  under 
an  ngreenient  l>etwecn  all  the  partie-s  con- 
cerned. The  trust  company  cautiously  pro- 
vided that  the  money  could  only  be  used  for 
that  pm'pose,  and  that  it  should  only  be  paid 
out  as  the  work  progressed,  and,  further,  that 
a  p<H-tiou  of  the  same  should  be  reserved  until 
the  building  was  completed,  as  a  guarantr 
against  any  mistakes  or  losses.  To  make  it 
more  secure.  Aaron  and  wife,  by  assignment, 
ti-ausferred  the  fund  to  Lynch,  the  supcrln- 
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tendent  of  constructioii.  The  garnishment 
could  not  affect  or  annul  the  contract  made 
when  the  loan  was  obtained,  nor  divert  tlie 
fund  from  the  well-defined  purpose  to  which 
It  was  to  be  devoted.  It  Is  well  settled  that 
the  plaintiff  could  not  acquire  any  gi-eater 
rights  against  the  garnishees  than  the  de- 
fendant himself  possessed  or  could  eul'orce. 
The  agreements  between  the  garnishees  and 
Aaron  being  valid,  he  could  not  have  re- 
claimed the  money,  or  any  portion  of  the 
same,  until  the  agreements  or  tnist  were  car- 
ried out;  and  the  plaintiff  had  no  greater 
rights  or  other  recourse  against  the  gar- 
nlahecfl  than  might  have  been  asserted  by 
Aaron.  Any  residue  remaining  after  the  exe- 
cution of  the  trust  would  belong  to  Aaron, 
and  might  be  subjected  to  the  payment  of 
his  debt;  but  until  the  trust  was  carried  out, 
and  the  building  completed.  It  could  not  be 
determined  that  any  portion  of  the  fund 
would  be  unexpended.  Until  that  time  the 
fund  was  not  subject  to  garnishment,  nor 
could  the  Investment  company  or  Lynch  be 
charged  aa  garnishees.  Drake,  Attachm.  S§ 
454b,  517;  Wap.  Attachm.  190;  Wade, 
Attachm.  &S  449,  473;  8  Am.  &  Eng.  Enc. 
Law,  1179,  1194.  The  first  garnishment  pro- 
ceeding was  begun  several  months  before 
the  completion  of  the  building,  and  at  that 
time  no  part  of  the  fund  was  subject  to  gar- 
nishment Aaron  could  not  have  reclaimed 
any  portion  of  It,  and  the  general  theory  Is 
that  garnishment  proceedings  amount  to  no 
more  than  a  substitution  of  the  plaintiff  for 
the  defendant  debtor  in  the  enforcement  of 
any  liability  against  the  garnishee.  The  sec- 
ond proceeding  was  not  begun  until  January 
4,  1S90,  at  which  time,  as  the  trial  court  has 
foimd,  the  building  was  completed.  Aaron 
was  then  entitled  to  the  imexpended  balance 
of  the  fund,  and  from  that  dme  the  gar- 
nishees became  liable  for  such  portion  as  was 
In  their  hands.  The  findings  of  the  com*t  as 
to  what  was  actually  paid  out  under  the 
agreements  of  Aaron  and  the  garnishees,  and 
as  to  what  remained,  are  based  on  conflicting 
testimony,  and  hence  those  matters  are  not 
open  for  our  consideration. 

Counsel  for  plaintiff  makes  an  extended 
argument  upon  the  testimony,  attempting  to 
show  that  there  was  bad  faith  and  shai'p 
practice  on  the  pai-t  of  the  garnishee  as  to 
the  cancelation  of  a  mortgage  which  plain- 
tiff held  before  the  building  loan  was  per- 
fected, as  well  as  in  the  purchase  and  pay- 
ment of  the  lumt>er  sold  by  the  plaintiff  to 
be  used  in  the  construction  of  the  building. 
But  upon  ail  these  matters  the  evidence  of 
the  piu'tJes  differed  as  widely  as  the  claims 
which  they  have  made.  There  was  testimony 
tending  to  sustitln  the  theory  and  claims  of 
the  garnishees,  and  on  this  state  o£  the  case 
the  finding  of  the  court  is  equally  as  conclu- 
sive upon  us  as  would  be  the  verdict  of  a 
Jury.  The  various  claims  which  were  paid 
out  of  this  fund  appear  to  liave  been  legiti- 
mate, and  only  proper  allowances  were  made 


by  the  court.  Considerable  objection  Is  made 
to  the  payment  of  taxes,  Insurance,  and  In- 
terest on  the  loan  out  of  this  fund.  These 
payments  were  made  to  protect  the  loan,  and 
they  appear  to  have  been  Justified  by  the 
agreements  of  the  parties.  They  were  made 
before  the  last  garnishment  proceeding  was 
begun.  There  are  some  objections  to  the  rul- 
ings upon  the  admission  of  testimony  and 
to  comments  made  by  the  court,  but  in  nolther 
do  we  find  any  substantial  eiTor.  The  judg- 
ment of  the  coui't  of  common  pleas  will  be 
alUrmed.  All  the  justices  concurring. 


SAFFOBD  et  al.  -V  TCBNBR. 
6GHRAM  «t  al.  t.  SAMB. 
(Supreme  Ooort  of  Kansas.  Oct  Q,  1884.) 
On  rebearlnc.  Denied. 
For  prior  report,  see  ST  Pac.  121, 

PBRGUBIAH.  These  causes  were  atudgn- 
ed  for  hearing  at  the  Mf^  seaBlon,  and  were 
then  contlnaed  until  ^Tune.  Briefs  were  flled 
by  the  plaintiffs  In  error  on  the  merits.  The 
defendant  in  error  appeared,  and  presented 
motlcHis  to  dismiss,  which  were  sastBlned. 
The  plaintiffs  In  error  now  move  that  the 
cases  be  reinstated  and  considered  on  the 
merits.  As  no  brief  was  flled  by  tbe  defend- 
ant Id  error,  and  no  sufficient  nottce  of  the 
motion  to  dismiss  was  given,  we  shall  treat 
the  cues  aa  tbougb  the  motions  to  dismiss 
were  now  presented  tot  the  first  time.  Af- 
buavlts  are  now  presented  by  the  plalntiA 
in  error  for  the  purpose  of  sbowb^  that  coun- 
sel for  tbe  defendant  In  error  was  notified  of 
the  time  when  tho  cases  would  be  ptesented 
for  settiem^it,  and  was  present  at  the  time 
they  were  settled.  Tbe  connsd  tai  tiie  cases 
hare  each  filed  affidavits  flatly  contradicting 
each  othra-.  The  Ju^e  who  tried  tbe  cases 
testifies  that  be  has  no  distinct  recollection 
as  to  these  particular  cases;  that  it  was  hla 
custom  to  require  the  presence  of  counsel  on 
both  sides,  or  a  written  acknowledgment 
from  absent  counsel,  that  a  case  was  satis- 
factory; and  that  be  is  confident  that  he 
never  signed  any  cose  without  these  condi- 
tions being  complied  with.  The  records,  bow- 
ever,  produced  in  court,  fail  to  show  any  no- 
tice or  appearance  at  the  settlement  of  the 
cases  on  the  part  of  the  defendant  in  error. 
The  practice  of  omitting  these  matters  from 
the  record,  and  resorting  to  outside  proof  to 
show  notice  of  the  time  of  settiement  or  ac- 
tual presence  of  the  parties,  Is  not  to  be  en- 
couraged. This  court  should  not  have  Itas 
time  taken  up  by  controversies  of  this  char- 
acter. It  is  very  easy  to  make  the  record  It- 
self show  the  facts.  If  notice  has  been  given, 
It  should  be  incorporated  in  the  record.  If 
the  parties  appear  at  the  time  of  the  settie- 
ment the  certificate  should  so  state.  Parol 
agreements  of  counsel,  made  out  of  court 
cannot  be  considered,  and  unseemly  contro- 
versies over  matters  o<t}^l{fegp^tHej^g((r^|^ 
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not  to  be  enconraged.  The  forma  orOer  of 
the  court  diBmlaalng  the  caaee  must  be  al- 
lowed to  stand. 


BLANCHA&D  T.  JACKSON  et  aL 

(Supreme  Court  of  Kansas.  Oct  6»  18d4.) 

Vknuor  akd  Fduchasbr  —  Oftioh  Costhact  — 
Actios  bt  Pckchasbb  — Fihdikos— ScrriciEK- 
CT  OF  Evidence. 

1.  An  option  was  obtaioed  to  purchase  a 
body  of  land  upon  one  of  sereral  plans.  The 
cost  of  the  land  and  the  terms  of  parment  were 
to  be  determined  by  the  plan  which  the  purchas- 
er should  elect  to  take.  Small  payments  of 
money  were  to  be  made  to  secure  the  option, 
and.  under  the  option  agreement.  It  was  provid- 
ed that  an  election  of  plans  should  be  made,  a 
contract  entered  into,  and  payments  made  by 
the  purchaser  within  a  limited  time,  and  that  a 
failure  to  com^y  with  the  conditions  of  the  op- 
tion would  forfeit  the  money  paid  and  all  rights 
under  it.  Only  a  portion  of  the  money  to  secure 
the  option  was  paid  by  the  purchaser,  and  some 
improvements  were  made  upon  the  land  without 
authority;  but  no  contract  of  purchase  was 
made,  and,  long  after  the  time  that  the  op- 
tion expired,  the  land  was  old  to  another.  In  an 
action  wherein  the  purchaser  seeks  specific  per- 
formance, or  a  recovery  of  damages,  it  was  sub- 
stantially held  by  the  trial  court,  upon  con- 
flicting testimony,  that  the  purchaser  never 
elected  upon  which  plan  he  would  purchase  the 
land,  nor  complied  with  the  condftiotu  of  the 
option  agreement;  that  no  contract  of  pur- 
chase was  ever  made;  and  that  he  was  not  en- 
titled to  any  relief.  HM,  upon  an  examina- 
tion of  the  record,  that  there  is  sufficient  testi- 
mony to  sustain  the  finding  and  judgment  of  the 
court. 

2.  A  general  finding  of  a  trial  court,  based 
upon  conflicting  testimony,  will  not  be  disturbed 

by  the  supreme  court 
(Syllabus  by  the  Court) 

Error  from  dlBtrlct  court.  Chase  eounty; 
John  Martin,  Judge  pro  tern. 

Action  to  quiet  title  by  Jos^h  R.  Jackson 
against  Ben  Blancbard  and  others.  There 
was  a  judgment  In  favor  of  plaintiff  and  all 
the  defendants  except  Blancbard,  and  he 
brings  error.  Affirmed. 

This  action  was  brought  In  the  district 
tonrt  of  Pinney  county  by  Joseph  R.  Jack- 
eon  to  quiet  title  to  several  tracts  of  real  estate 
In  Finney  county,  amounting  In  the  aggre- 
gate to  about  10,000  acres,  alleged  to  have 
been  purchased  by  him  from  Ott  &  Tewks- 
bury  in  August  1SS6,  wbo  had  obtained  title 
from  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Company,  which  company  had  derived 
the  property  Oirough  a  grant  from  the  United 
States.  Ben  Blancbard  and  other  parties 
who  claimed  an  Interest  in  the  land  were 
made  defendants,  and  the  prayer  of  the  peti- 
tion was  that  their  claims  of  title  or  interest 
be  adjudged  null  and  void,  and  the  title  to 
the  premises  quieted  In  the  plaintiff,  as 
against  them.  Blancbard  answered,  allege 
lug  a  purchase  of  the  land  from  the  railroad 
company  In  December,  1884,  under  which  be 
took  possession  of  and  made  improvements 
upon  the  land  of  the  value  of  J20,000,  and 
tbat  the  company  bad  knowledge  that  encb 
Improvements  were  being  mode.   He  alleges 


that  the  purchaee  was  made  In  the  name  of 

M.  A.  Carpenter,  althongh  be  was  the  real 
party  In  Interest,  and  that  be  paid  to  the 
company  upon  the  contract  the  sum  of  $4,000, 
to  ai>ply  on  the  purdiase  price  of  the  land; 
that  Carpenter,  In  April,  1SS5,  assigned  bis 
rights  imder  the  contract  to  Blancbard;  that 
tills  assignment  was  duly  approved  by  the 
land  commissions  of  the  railroad  company, 
and  that  under  the  contract  he  was  to  pay 
to  the  company  f  1.25  pCT  acre  for  a  portion 
ot  the  lands,  and  $1.50  per  acre  for  the  re- 
malnd^;  that  be  built  booses,  dug  wells, 
and  broke  lands  upon  the  land,  and,  by  n-a- 
son  of  these  imi^vements,  the  lands  were 
greatly  enhanced  In  value,  and  are  worth  f  10 
per  acre;  that  In  considoatlon  of  the  pur- 
chase price  and  the  making  of  s^d  Improve- 
ments, Blanchard  was  to  have  one  year  to 
pay  out  on  the  land  under  bis  contract  It 
is  alleged  tbat  Ott  &  Tewksbury  knew  of 
bis  possession  and  Improvements  before  tbelr 
purchase  of  the  land  on  May  25,  ISSO,  and 
that  Jackson  knew,  or  ought  to  have  known, 
of  Ms  possession  and  claim  of  title.  He  aver- 
red tbat  the  railroad  company  bad  refused 
and  neglected  to  convey  the  lands  to  Blancb- 
ard, althongh  he  bad  offered  to  pay  tbe 
whole  of  tbe  purchase  money,  and  that  be 
was  now  ready  to  pay  all  of  said  purchase 
mon^  upon  receipt  of  the  deeds  for  the  land. 
He  alleged  that  by  reason  of  tbe  failure  ot 
the  company  to  keep  its  contract,  be  was 
damaged  In  tbe  sum  of  $150,000;  and  he 
asked  for  a  decree  adjudging  him  to  be  tbe 
equitable  owner  of  aU  the  land,  and  to  a 
RI>ecIfic  p«'formance  of  the  contract  upon 
his  paying  tbe  amount  of  tbe  indebtedness 
due  under  his  contract;  and,  second,  tbat. 
in  case  such  judgment  could  not  be  rendered 
in  his  favor,  he  be  awarded  judgment  against 
the  company  In  tbe  sum  of  $150,000.  The 
railroad  company  Sled  an  answer,  contain- 
ing a  general  denial,  and  further  alleging 
that  in  Decembw,  1884,  the  company  with- 
drew from  tbe  market  upon  the  application 
of  one  Holmes,  18  sections  of  land,  upon 
condition  that  a  deposit  of  $100  i>er  section 
should  be  made,  and  was  to  hold  tbe  land 
fM"  a  term  of  60  days,  when  Carpenter,  Tat 
whom  Holmes  was  acting,  had  the  option 
to  purchase  the  land  upon  any  of  the  rogn].ir 
terms  given  by  tbe  company.  Subsequently, 
and  about  December  18th,  the  compaa.v 
agreed  with  Holmes  to  hold  for  his  further 
advice  and  prompt  remittance  of  $50  pw 
section,  OS  a  deposit  the  remainder  of  the 
lands.  That,  on  February  3d,  there  was  de- 
posited with  the  company  the  sum  of  $2,000. 
$1,800  th»eof  being  $100  per  section  in  con- 
sideration of  reaming  18  sections  which  He 
north  of  the  Arkansas  river  from  sale  fw 
30  days;  and  It  was  agreed  that  if  Carpen- 
ter failed  to  make  the  farther  payment  be- 
fore the  expiration  of  tbe  time,  tbe  deposit 
should  be  forfeited.  The  remaining  $200 
were  to  be  applied  as  a  part  of  the  depoidt  vC 
$50  per  section  on  the  balance  of  the  lands 
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which  He  south  of  the  river,  it  being  sHpiilat- 
ed  that  the  remainder  of  the  deposit  on  the 
latter  land  shonld  be  forthwith  deposited, 
In  order  to  reserve  the  lands  and  protect  the 
option;  and  It  was  agreed  that,  If  the  residue 
of  the  deiKisIt  was  not  forthwith  made,  the 
deposit  should  be  forfeited.  It  la  alleged 
that  no  further  payment  was  made  on  any  of 
said  InndR;  that  the  depOHit  was  forfeited, 
and  due  notice  thereof  was  ffiven  to  the  In- 
terested parties.  It  Is  alleged  that,  In  the 
erection  of  houses  and  the  making  of  Im- 
prorenients,  Blnnchard  was  a  trespasser 
upon  the  said  lands;  and  that  tbe  houses 
were  mortgaged  and  conreyed  by  him  by 
bin  of  sale,  to  secure  the  Indebtedness  of 
Blanchard  for  the  purchase  price  of  lumber 
and  other  materials  used  In  the  erection 
thereof;  and  that  afterwards  said  houses  were 
sold  at  public  auction,  to  satisfy  that  debt, 
and  Blandiard  has  wholly  al>andoned  any 
possession  of  the  land,  If  any  he  ever  had. 
It  Is  further  alleged  In  the  answer  of  the 
company,  which  was  veHfled,  that  Holmes, 
with  whom  Blanchard  claimed  to  have  made 
a  contract,  bad  do  authwtty  to  make  the 
contract  alleged  to  have  been  made,  A 
cbaage  of  reaue  was  taken  to  the  district 
court  of  Chose  county,  where,  upon  stlpula- 
tl(m  of  the  parties,  a  trial  was  had  before  the 
Honorable  Jolm  Martin,  sitting  as  Judge  pro 
torn.  A  jury  was  waived,  and,  upon  the 
Issues  Joined,  a  general  finding  was  made 
against  Blanchard,  and  in  farcMr  of  Jackson, 
the  railroad  company,  and  tbe  other  defend- 
ants in  error.  Blanchard  excepted  to  the 
findings  and  Judgmmt  subsequently  render- 
ed, and  has  brought  the  case  up  for  review. 

James  McKlnstry,  Samuel  R.  Hamill,  and 
J.  D.  McFarhind,  for  plaintiff.  A.  A.  Hurd, 
Robert  Dunlap,  and  G.  N.  Sterry,  for  defeud- 
okits. 

JOHNSTON,  J.  (after  stating  the  facte). 
The  lands  purdiased  by  Jackson,  the  title  of 
which  has  been  determined  and  quieted  In 
this  action,  were  part  of  a  large  grant  former- 
ly owned  by  the  Atchison,  Topeka  &  Santa, 
l!^  Ballroad  Company.  To  dispose  of  these 
lands,  the  railroad  company  organised  a  land 
department,  and  placed  a  commissioner  In 
charge,  who  employed  local,  field,  and  for- 
eign agents  to  assist  him.  Blanchard  bad 
been  employed  as  an  agent  of  the  company, 
and  was  therefore  familiar  with  the  dif- 
ferent terms  and  plans  upon  which  the  lands 
were  sold  by  the  corupany.  A  list  of  prices 
was  fixed  upon  the  lands,  but  they  were  dis- 
posed of  upon  several  well-known  plans,  one 
of  which  was  the  cash  plan,  under  which  a 
purchaser  paid  cash,  and  was  allowed  a  large 
discount  from  the  list  price.  Another  was 
the  three-year  plan,  where  there  was  a 
smaller  dlscoontr-one-thlrd  of  the  price  paid 
down,  and  the  balance  in  two  annual  pay- 
n>entB.  Another  was  the  six-year  plan,  un- 
der which  a  purchaser  got  a  small  discount. 
A  small  portion  of  the  price  was  paid  In 


cash,  and  the  balance  In  six  annual  Install- 
inents.  There  was  an  eleren-year  plan,  un- 
der wblch  there  was  but  little  discount,  and 
the  paymMita  were  made  In  eleven  anniuil  to- 
stallraents.  The  con^Miny  also  made  provision 
wl]*'reby  a  proposed  purchaser  might,  u[>on 
the  payment  of  $100  upon  a  section,  with- 
draw such  land  from  sale  from  30  to  60  days, 
during  which  time  the  purchaser  had  the 
option  to  purchase  the  land  at  the  list  price 
under  any  of  the  plans  of  sale  which  have 
been  mentioned;  but.  If  he  failed  to  exercise 
his  option  and  make  a  purchase  within  the 
time  limited,  the  money  advanced  was  for- 
feited to  the  company.  It  appears  that  the 
terms  of  this  provision  were  sometimes 
varied,  and  that  the  company  at  times  re- 
seired  the  land  for  a  smaller  amount  per 
section  than  $100.  Blanchard  had  taken  sev- 
eral options  upon  railroad  lands,  and  In  some 
cases  had  succeeded  in  negotiating  a  sale  of 
the  lands  reserved  before  the  expiration  of 
the  option.  In  1884,  he  had  deposited  money 
and  obtained  an  option.  In  the  name  of  Wolf, 
for  a  body  of  laud;  and,  having  failed  to  pur- 
chase the  same  within  the  prescribed  time, 
the  reservation  had  been  revoked,  and  the 
money  declared  forfeited.  About  December 
12,  1884,  Blanchard  went  to  Garden  City, 
where  he  talked  with  Holmes  &  Co.,  who 
were  the  local  agents  at  that  place  for  the 
sale  of  the  company's  lands,  about  taking  an 
option  on  the  lands  in  controversy.  The  re- 
sult of  the  talk  was  that  he  gave  Holmes  a 
check  for  $1,700,  to  reserve  17  sections  of 
land,  for  which  a  receipt  was  given.  On  the 
next  day,  a  further  conference  was  had  be- 
tween them,  in  which  It  was  agreed  that 
Holmes  should  go  to  Topeka,  and  intercede 
with  the  land  commissioner  In  behalf  of 
Blanchard  to  set  aside  the  forfeiture  upon  the 
Wolf  land,  and  also  to  make  a  further  ar- 
rangement by  which  25  sections  of  the 
cheaiter  lands  on  the  south  of  the  river  might 
be  reserved  upon  the  payment  of  f  50  per  sec- 
tion. In  connection  with  this  arrangement, 
and  to  assist  In  carrying  It  out,  Blanchard 
gave  Holmes  an  additional  check  for  $8,- 
375.68.  There  is  Uttie,  If  any,  dispute  be- 
tween the  parties  as  to  the  tacts  stated,  but 
there  Is  a  sharp  confilct  in  the  testimony  as 
to  the  terms  of  the  options  and  the  subse- 
quent transactions  between  the  parties.  It  Is 
conceded  that  Holmes  went  to  Topeka  at  the 
instance  of  Blanchard,  and  secured  a  rein- 
statement of  his  AVolf  option,  which  had  been 
forfeited,  by  using  the  $1,700  which  had  been 
advanced  as  a  deposit  to  reserve  a  portion  of 
the  lands  In  controversy;  and  that  he  also  In- 
duced the  land  commissioner  to  withdraw 
these  lands  for  a  few  days,  without  a  de- 
posit, upon  condition  that  a  deposit  of  $100 
per  section  on  the  lands  north  of  the  river 
and  $S0  per  section  for  ^  sections  of  tiie 
lands  south  of  the  river  should  be  forward- 
ed on  or  before  January  1,  1885.  No  money 
was  paid  to  the  commissioner  with  which  to 
reserve  the  land  until  February  4th,  when 
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Holmea  made  a  dspoilt  of  $2,000.  taklnr  % 
receipt  therefor;  and  this  was  the  only  writ* 
log  which  BTor  pawed  between  the  parties 
la  regard  to  this  option.  As  will  appear,  the 
reeervatlou  waa  taken  by  Blanchard  In  the 
name  of  M,  A.  Carpenter,  for  a  period  of  SO 
days.  The  following  Is  the  document:  "To- 
pelui,  Kansas,  February  4,  '85.  Messrs.  L 
R.  Ilolmes  &  Co.,  Garden  City,  Kansas- 
Dear  Sir:  In  reply  to  yours  of   ,  In- 
closing two  thousand  dollars  as  deposit  for 
thirty  days,  aeoount  of  M.  A.  Carpenter,  on 
the  following  lauds  [here  follows  description 
of  18  sections  north  of  the  rirer  and  25  sec- 
tions south  of  the  river],  we  await  receipt  of 
farther  adrlce  and  application.  Tours,  truly, 
A.  S.  Johnson,  Land  Commis8l(Hier." 

On  May  28, 1885,  the  land  commissioner  no- 
tified Blanchard  that  the  deposit  had  been 
forfeited,  because  of  noncompliance  with  its 
I^TlsIons.  Blanchard  asserts  that  on  De- 
cember 13, 1884.  he  entered  into  an  agreement 
with  Holmes  by  which  he  was  to  go  to  To- 
peka,  and  arrange  with  the  land  eommissloo- 
a  to  glTO  him  an  option  of  one  year  from  that 
time  upon  the  lands,  on  condition  that  he 
would  pay  $100  per  section  for  18  secUons 
and  $60  p»  section  for  25  sections,  and  the 
further  arrangement  that  be  would  build 
some  bouses  and  make  certain  ImproTements 
upon  the  land,  and  tbat  Hidmes  afterwards 
notified  him  that  such  an  amngement  had 
been  made.  He  claims  to  hare  paid  $8,200, 
under  this  agreement,  with  which  to  reserve 
the  land,  and  tliat  atdisequently,  at  consider- 
able expense,  he  erected  sereral  bouses  and 
made  other  improvements  upon  the  land.  Ue 
fortbor  dalma  tliat  once  In  A^IU  ltt85,  lie  ar* 
ranged  a  sale  ot  80  sectiims  to  a  man  named 
0(Ae,  and  that  a  draft  for  $25,000  was  actually 
sent  to  the  land  commissions  to  pay  for  the 
land;  but  it  appeara  that  the  letter  transmit 
ting  the  draft  contained  conditions  which  pre- 
vented Its  acceptance,  and  the  draft  was  re- 
turned. On  JtOy  IStb,  Blanchard  says  tbat 
he  airanged  a  sale  or  truisfer  to  one  Craw- 
Cord  for  24  of  the  sections  for  $25,000,  and  a 
draft  for  that  sum  was  actnally  forwarded 
to  the  commissioner,  wbo  responded  tbat  the 
amount  forwarded  was  more  than  sufficient 
to  pay  for  the  lands  described;  that  no  mot<f 
than  $21,360.80  would  be  required;  and  an  in- 
quiry was  made  as  to  what  should  be  done 
with  the  ezcesst  $3,010.7a  It  appeam  tnat 
this  lnformatl<Hi  was  not  in  keeping  with  the 
representations  made  by  Blanchard  to  Craw- 
ford, and  the  latter  telegraphed  the  commis- 
sioner to  hold  the  draft  until  explanations 
wore  obtained.  Afterwards  Crawford  direct* 
ed  the  letum  of  the  draft,  and  no  other  or 
further  attempt  was  ever  made  by  Blanchard 
to  comply  with  the  conditions  of  hU  option, 
nor  were  any  furtlier  steps  taken  towards  a 
purchase  of  the  land.  Holmes  says  tliat  no 
more  than  $2,000  was  ever  paid  upon  the  op- 
tion, and  positively  denies  that  he  made  any 
agreement  with  reference  to  improvements, 
or  that  the  option  should  be  extended  for  a 


pertod  of  one  year.  It  ts  flonoeded  Aat  be 
had  no  authority  to  make  tiucu  a  contract 
without  obtaining  the  express  consent  of  the 
oommissloner,  and  it  is  further  conceded  that 
Blanchard  knew,  at  the  time  be  paid  the 
$2,000  to  Holmee,  that  Holmes  had  no  anch 
aathortty. 

There  is  a  large  T(dume  of  testimony  of  the 
most  contradictory  character,  but  then  being 
no  special  findings,  and  the  general  finding  of 
the  court  being  against  the  plaintiff  In  error, 
all  these  disputes  must  be  resolved  against 
blm.  There  is  much  said  In  his  brief  respect- 
ing the  weight  of  the  testimony  which  In  this 
state  of  the  case  is  unavailing.  We  cannot 
weigh  the  testimony  to  determine  the  pre- 
ponderance, nor  go  further  than  to  Inquire 
whether  there  Is  sufficient  to  sustain  the  gen- 
eral finding  of  the  trial  court  The  case 
might  have  been  reviewed  more  satisfac- 
torily if  special  findings  of  foct  bad  been 
made:  but  without  them  we  must  Infer  that 
the  general  finding  of  the  court  includes  In  It 
every  material  fact,  and  that,  where  there  is 
some  proper  testimony  to  support  every  essen- 
tial element  of  the  general  finding,  a  Judg- 
ment based  thereon  cannot  be  disturbed  by 
the  supreme  court  Railroad  Co.  v.  Foster, 
80  Kan.  829,  18  Pao.  285;  Unsbrosh  t.  Zap> 
ker,  48  Kan.  382,  29  Pae.  681.  In  tbls  Ttew, 
we  must  condnde  ttiat  Blanchard  did  not  at 
any  time  pay  suflScfent  money  to  rcsa-vo  tbe 
land  tat  any  period;  that  no  agreement  was 
made  that  be  might  bare  an  option  fnrn  year 
by  reason  of  making  certain  ImproTements 
upon  tbe  land;  tlut  be  has  not  even  ocHnpUed 
with  the  ienna  of  the  option  whldi  he  al- 
leges was  given  to  blm;  that  he  baanewpop- 
chased  the  land,  nor  elected  under  whldi  one 
of  the  plans  upon  which  it  was  offered  tor 
sale  be  would  purchase  It;  that  he  has  nenrar 
at  any  thne  paid  or  toidcred  the  xrardteaM 
price  of  the  land  under  any  plan;  and  that, 
before  the  lands  were  sold  by  tbe  company, 
he  abandoned  his  optioD,  and  vmmtdani  tmj 
didm  whldi  be  ev«  bad  to  a  rft^t  to  mir- 
chass;  Btonehapfl  asks  a.  spedfio  oifonio- 
ment  of  a  omtraet  of  pnrdiaae  when  no  ffoe- 
chase  has  In  fact  been  mad&  l>oring  the 
Hmlt  of  the  option,  be  could  select  any  one  of 
four  or  Ave  different  methods  under  which  the 
oompsny  sold  Its  land,  and  such  selectliHi 
would  fix  tbe  amount  of  the  purchase  price 
and  the  terms  of  paymoit  Untu  tbat  was 
done*  no  cme  oonld  know  bow  much  land  was 
to  be  taken,  nor  the  price  to  be  psld.  nor  what 
would  be  the  times  of  payment.  Tbe  option 
lUTsement  was  binding  <m  the  parties,  and 
millet  have  been  enf<H^;ed  at  the  Instance  of 
Blancbard.  if  he  had  dected  to  purchase  and 
had  complied  or  <tfEered  compliance  with  tbe 
twms  of  the  agreement  within  the  stlpalatod 
tlme^  Bras  T.  Shelileld.  40  Kan.  TQ2.  81  Pac. 
306.  Thtfe  was  no  such  compliance,  how- 
ever, within  tbe  time  fixed  in  tbe  written 
tlon,  nor  yet  within  the  year  which  Blanch- 
ard said  -wBS  agreed  upon.  It  appears  that 
Blanchard  made  several  uosucoessful  aBurts 
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to  dispose  of  the  land  earlj  In  tbe  year  11(85, 
and,  although  tbe  time  had  elapsed,  It  aeems 
that  the  commiasioner  was  stUI  willing  to  let 
him  have  the  land  on  his  optl<m  as  late  as 
July  15,  1885.  Blancbord  earnestly  contends 
that  the  draft  which  was  then  forwarded  by 
Crawford  from  Chicago  entitled  him  to  ^4  of 
the  sections  included  in  the  option.  It  ap- 
pears, however,  that  the  money  wan  with- 
drawn l^fwe  it  could  be  applied  on  account 
of  miarepresentationa  made  by  Blanchard 
with  regard  to  the  cost  of  the  land. 

We  fall  to  find  anything  in  the  testimony 
Indicating  a  pnrpose  on  the  part  of  the  oom- 
missloner  or  other  of  the  agenti  of  the  com- 
pany to  frustrate  the  ^orts  of  Blanchard  In 
disposing  of  the  land  within  the  specltied 
Ume.  Ix>oklng  at  the  testimony  of  tbe  de- 
fendants in  error  as  we  are  required  to  do, 
it  would  seem  that  conEdderable  indulgence 
and  leniency  had  been  shown  to  Blanchard 
tQ  cairying  options  for  him  even  after  some 
of  the  conditions  had  been  broken.  After  the 
Crawford  transaction  in  Jnly,  1886,  no  effort 
was  made  by  Blanchard  to  exercise  his  op- 
tion, or  comity  with  any  of  its  conditions. 
Indeed,  it  appears  that  soon  afterwards  trou- 
ble arose  which  caused  him  to  fiee  the  coun- 
try; and  there  Is  testimony  that  on  his  re- 
turn, in  December,  1885,  be  acknowledged 
that  he  had  lost  the  lands  In  question,  and 
made  statements  Indicating  an  abandonment 
of  bis  Option.  It  Is  true  that  he  made  im- 
provements on  some  o£  the  lands,  but  the 
bouses  were  soon  sold  and  removed  to  satisfy 
claims  and  liens  against  them.  They  were 
placed  on  the  land,  as  we  must  assume,  with- 
out authority,  and  with  a  knowledge  by 
Blanchard  that  he  would  lose  them,  as  well 
as  tbe  deposit,  in  case  he  failed  to  exercise 
and  protect  bis  option.  There  Is  testimony 
that  he  was  advlsed  not  to  make  any  improve- 
ments npon  the  land,  because  of  the  risk  he 
would  run  of  losing  the  deposit  and  Improve- 
ments in  case  be  was  unable  to  make  tbe  pur- 
chase: but  he  insisted  that  he  was  posltlTe 
-that  he  would  be  flnandaUy  able  to  dose  the 
deal,  and  was  thereftwe  wilUng  to  assume  the 
risk.  Proof  was  offered  that  the  land  was 
vacant  and  unocciu>led  when  It  was  sold  to 
Jackson,  and,  as  the  testimony  stands, 
Blanchard  is  not  In  a  po8itt<m  to  claim  any- 
thing by  reason  of  the  imj^vements  that 
were  made  upon  the  same.  Ue  failed  to  sus- 
tain tbe  allegatifttu  of  bis  cross  petition,  and 
wns  therefore  denied  relief.  Under  the  tes- 
timony and  general  finding,  he  had  nothing 
more  than  an  optim,  by  which  the  cost  of 
the  land  and  terms  of  sale  were  to  be  deta:- 
mined  upon  election  of  one  of  the  plans  under 
Thtoh  the  land  would  be  sold:  and,  as  no 
election  was  ever  made,  the  price  of  the  laud 
and  terms  of  payment  were  never  detmulned. 
No  contract  of  sale  was  ever  made,  and,  as 
the  parties  have  never  settled  upon  wtiat  toe 
contract  should  be,  tlie  court  certainly  could 
not  make  and  enforce  one  for  them.  Consid- 
erable testimony  was  offered  by  Blanchard 


to  sustain  fats  view,  and  much  Is  said  In  his 
behalf  about  the  overwhelming  weight  of  ev- 
idence being  in  his  favor;  but  as  has  l>een 
seen,  his  testimony  Is  contradicted  by  that  of 
the  other  parties,  and  the  general  finding  of 
the  court  upon  the  conflicting  testimony  is 
conclusive  here.  That  finding  determines 
that  Blanchard  utterly  failed  to  comply  with 
tbe  conditions  of  his  option,  and  that  he  has 
forfeited  all  rights  under  it. 

There  are  some  objections  to  rulings  upon 
the  admission  of  testimony,  but  we  tlnd  noth- 
ing in  them  of  a  substantial  character,  or 
which  requires  special  comment.  The  judg- 
ment of  the  district  court  will  be  athrmed. 
All  the  Juatlcefl  concurrlns. 


EASTMAN  t.  HOUSBHOLDBR  et  sL 

{Supreme  Court  of  Kansas.    Oct.  6,  1894.) 

State  Officers  —  Sdpeiuntuidbnt  of  Insake 
AsTLVM— FoBCiSLE  Buiovai^Handamcs— Sur^ 

nOIBNCT  or  PBTlTIOir. 

1.  Mandamus  is  an  appropriate  remedy  to 
restore  to  tbe  possession  of  his  office  a  superin- 
tmident  of  an  insane  asylom  of  the  state,  from 
which  he  has  been  arbitrarily  and  wrongftilly 
removed  without  cause,  before  the  expiration 
of  his  term  of  office,  by  the  board  of  trustees 
of  the  state  chatitable  institutions. 

2.  A  sapwintendent  of  an  Insane  asylum  of 
the  state,  who  is  arbitrarily  dlBmissed  from  of- 
fice, without  any  sufficient  cause,  and  in  viola- 
tion of  the  Btatate,  by  the  booid  of  trnstees 
having  cbarse  of  snch  asylum,  and  is  deprived 
by  them  of  his  office  room,  fixtures,  books,  pa- 
pers, etc.,  which  are  turned  ov«r  to  another  per- 
son acting  in  concert  with  tbem,  bo  that  he  is 
thereby  prevented  from  dlschar^ng  his  official 
duties,  la  wrongfnily  runoved  from  office.  It  is 
not  necessary  that  any  forcible  collision  between 
him  and  the  trustees,  or  the  person  acting  with 
them,  to  prevent  him  from  exercising  the  duties 
of  his  office,  ^oll  occur,  over  the  office,  or  the 
posseasioa  of  the  office  room,  books,  records, 
etc.,  before  be  can  apply  to  the  courts  to  be  re- 
stored. 

3.  The  allegations  of  the  alternative  writ 
of  mandamus  examined,  and  hdd  not  to  show  a 
voluntary  abandonment  of  the  office  of  superin- 
tendent of  the  insane  asylum  at  Topeka  by  the 
plaintiff,  nor  such  laches  upon  his  part  in  am)ly- 
ing  for  a  writ  of  mandamus  to  be  restored  to 
his  office,  from  which  be  allegea  he  has  heea  ar- 
bitrarily and  wrongfully  removed,  as  to  forbid 
the  relief  he  prays  for. 

(Syllabus  by  the  Court.) 

Action  by  B.  D.  IDastman  against  M.  A. 
Householder  and  others,  as  the  board  of  trus- 
tees of  state  chaiitable  institutions,  and  J.  H. 
McCasey,  for  a  writ  of  mandamus  to  compel 
defendants  to  reinstate  plaintiff,  as  superin- 
tendent of  the  Insane  asylum  of  the  state  of 
Kansas,  from  which  office  he  had  been  Ille- 
gally removed.  An  alternative  writ  was  is- 
sued, and  defendants  separately  move  to 
quash  the  writ.   Motions  overruled. 

On  the  16th  day  of  August,  1804.  there  was 
Issued  out  of  this  court  an  alternative  writ 
of  mandamus,  at  the  Instance  of  the  plain- 
tiff, and  against  the  defendants,  which  stat- 
ed, among  other  things,  that  B.  D.  Eastman 
Is  a  cttlsen  of  the  United  States  and  of  the 
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state  of  Kansas,  and  a  resident  of  satd  state 
of  Kansas;  that  said  defendants  M.  A.  House- 
holder, W.  S.  Waite,  M.  N.  Hlnshaw,  Mary 
E.  Lease,  and  Walter  N.  Allen,  are  the  duly 
apiwinted,  qualified,  and  acting  members  of 
the  board  of  trustees  of  state  charitable  Insti- 
tutions of  said  state  of  Kansas;  that  prior  to 
the  Ist  day  of  March  A.  D.  1894,  said  plaintiff 
herein  had  been  duly  selected,  appointed,  and 
elected  superintendent  of  the  insane  asylum, 
located  at  Topelta,  In  Shawnee  county,  Kan., 
for  the  term  expiring  June,  30,  1895,  by  the 
duly  appointed,  qualified,  and  acting  board 
of  trustees  of  state  charitable  Institutions  of 
said  state  of  Kansas,  the  insane  asylum  being 
one  of  the  charitable  institutions  of  the  state 
of  Kansas;  that  In  pursuance  of  said  selec- 
tion, appointment,  and  election,  the  plaintiff 
duly  qualified,  and  was  installed  in  and  en- 
tered upon  the  performance  of  bis  duties  as 
such  superintendent  of  said  insane  asylum, 
and  so  remained  and  continued  In  such  office. 
In  the  performance  of  satd  duties,  until  on  or 
about  the  1st  day  of  March,  1894,  when  said 
plaintiff  was  wrongfully,  illegally,  and  unlaw- 
fully removed  from  said  office  through  the  er- 
Toneous  and  illegal  conduct  of  the  then  board 
of  trustees  of  state  charitable  institutions 
of  the  state  of  Kansas,  by  striking  from  the 
pay  roll  of  the  officers  and  employes  of  sold 
asylum  the  name  of  plaintiff,  and  by  deliver- 
ing the  office  room,  office  fixture  books, 
papers,  and  records  pertaining  to  sidd  office 
to  the  above-named  defendant,  J.  H.McGa8ey, 
and  Informing  said  plaintiff  that  he  was  re- 
lieved from  his  official  duties  as  said  superin- 
tendent, and  thereby  dispossessing  said  plain- 
tiff of  said  office,  and  deriving  him  of  the 
use,  salary,  and  emoluments  of  the  same; 
that  at  said  time  there  was  no  vacancy  in 
said  o£Bce.  nor  had  any  charges  been  present- 
ed or  filed  against  said  plaintiff  for  hla  re- 
moval from  said  office  as  by  law  In  such  cases 
made  and  provided,  nor  had  the  official  term 
for  whidi  said  plaintiff  had  been  selected,  ap- 
pointed, and  elected  as  said  soperlntendent 
«xplred  by  operation  of  law  or  otherwise: 
hat  said  ^intlfl  on  or  about  August  15, 
1804.  while  said  board  of  trustees  of  state 
charitable  InsUtutiona  was  duly  convened 
and  In  session  for  the  transaction  of  business, 
made  a  demand  upon  said  board  to  be  re- 
stored to  and  reinstated  in  said  office  as  su- 
perintendent of  satd  asylum,  wbich  demand 
was  by  said  board  refused  and  denied,  and 
said  board  stlU  refuses  to  allow  said  plaintiff 
to  perform  bis  dntioa  as  said  superintendent 
of  said  insane  asylum,  and  still  refuses  to  al- 
low to  him  hte  salary  and  emoluments  of 
«aid  office.  The  writ  commanded  the  defend- 
ants. M.  A.  HouBobolder,  W.  S.  Walte,  M.  N. 
Hlnshaw,  Mary  E.  Ijease,  and  Walter  N. 
Allen,  as  the  board  of  trustees  of  the  state 
charitable  Instltnttons  of  the  state  of  Kansas, 
to  restore  Vlie  plaintiff  to  his  official  position 
as  superintendent  of  the  Insane  asylum,  and 
to  install  him  In  the  office,  and  further  com- 
manded the  defendant  J.  H.  McCas^  to  sur- 


render to  the  plaintiff  the  c^ce  room  of  such 
superintendent  together  with  the  office  furni- 
ture, fixtures,  papers,  books,  and  records  be- 
longing to  or  under  the  control  of  the  su- 
perintendent of  the  Insane  asylum,  or  to 
show  cause  before  this  court  why  they  hare 
not  done  as  so  commanded.  On  September 
6, 1894,  the  board  of  trustees  of  the  state  char- 
itable Institutions  and  J.  H.  McCasey  s^- 
aratdy  filed  motions  to  quash  the  alternative 
writ  for  the  following  reasons:  "(1)  That 
from  the  face  of  said  writ  It  appears  that 
mandamus  Is  not  the  pr<4>er  remedy  f(»  the 
matters  therein  alleged,  but  that  there  is  an- 
other plain,  adequate,  and  complete  remedy 
therefor,  to  wit,  the  action  at  qoo  warrantoi 
<2)  That  ftom  the  unexplained  laches  of  said 
plaintiff,  appearing  upon  the  face  of  said 
writ,  It  affirmatively  appears  that.  If  said 
plaintiff  ever  bad  any  right  to  be  restored  to 
said  office,  he  bad  folly  abandoned  said  office 
before  applying  for  said  writ,  and  la  forever 
barred  from  oasertlnK  snch  right.  <3)  That 
npcm  the  showinff  made  on  the  application 
therefor,  said  writ  was  Improvldently  grant- 
ed." The  demurrers  were  preaented  and  bz^ 
gued  at  the  September  sitting  of  this  court  for 
1S94.  &  D.  Eastman  appeared  by  his  attor 
neys,  W.  A.  S.  Bird,  Bsq.,  and  S.  L.  Heabrook, 
Esq.  The  board  of  trustees  of  the  state  char 
itable  tnstttntlons  a^eared  by  Hon.  Jobn 
Littie,  attorney  general,  and  J.  EL  McCasey 
api>eared  by  his  attorn^,  O.  O.  Cemmia, 
Esq. 

S.  L.  Seabrook  and  l^V.  A.  S.  Bird,  for  plain- 
tiff. John  T.  Llttie,  Atty.  Gen.,  and  G.  C, 
Cemens,  for  defendant 

HORTON.  a  J.  (after  stating  the  facts). 
This  Is  an  application  to  this  court.  In  the  ex- 
orcise of  its  orifrtnal  jurisdiction,  for  manda- 
miis  to  compel  the  defendants,  as  trustees  of 
the  state  charitable  Institutions,  having  con- 
trol of  tiie  Insane  asylum  at  Topefca,  to  re- 
store B.  D.  Eastman  to  his  official  posltim  as 
superintendent  of  that  asylum,  and  to  pmait 
him  to  exercise  the  duties  of  his  office  with- 
out ai:^  interruption  or  intrusion  from  the 
defendants,  or  either  of  them. 

It  is  contended  by  the  defendants  that  the 
petitioner  has  mistaken  hts  remedy,  and  tliat 
mandamus  will  not  Ue.  It  Is  said  that  hta 
appropriate  remedy.  If  he  has  any.  Is  by  quo 
warranto.  The  great  weight  of  authority  is 
that  tiie  courts  will  refuse  to  lend  their  ex- 
traordinary aid  by  mandamus  to  compel  the 
admlBsion  of  a  claimant  to  an  otfice  in 
the  first  instance,  where  he  has  never  beoi 
in  the  actual  possession  of  the  office,  or 
discharged  Ite  duties.  Where,  however,  one 
has  been  in  the  actual  and  lawful  possession 
and  enjc^ment  of  an  office,  from  wbich  be 
has  been  wrongfully  removed,  a  different 
case  is  presented.  Prior  to  the  3d  of  July, 
1888.  George  T.  Neally  was  the  city  engines 
of  the  city  of  Topeka.  D.  C.  Metsker  was 
the  mayor.   On  that  date,  Metsker,  as  may- 
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«r,  attempted  to  mupend  Neally  fr6m  hli  of- 
fice^ and  place  tiurda  'VnUlam  Tweeddale. 
John  0.  Oartw  acted  In  ooacert  witb  tb« 
m^or,  and  antoted  In  prerentlnK  Neally 
team  ezerdabig  the  dntlea  of  him  offle&  Huh- 
aeqnently,  Neally  waa  restored  to  his  office 
by  &  peranptory  writ  of  mandamna  lamed 
from  the  district  court  of  Shawnee  county. 
The  Judgment  of  that  court  waa  excepted  to, 
and  the  proceedlnga  leriewed  toA  afllrraed 
b7  thlB  court  Metaker  t.  Neallr,  41  Kan. 
122.  21  Pac.  206.  In  that  caae,  Valentine, 
apeaklng  for  the  court,  obaemd:  **In  fact; 
It  la  not  aerlonsly  dtaputed  by  the  d^eod' 
ante  that  mandamna  would  be  the  proper 
remedy  to  restore  a  party  to  an  offlee  from 
wbtdi  he  bad  been  lllesally  remored.  The 
aame  reasons  i^Ten  to  auBtiUn  this  remedy  In 
ceaea  of  remoral  apply  with  equal  force 
where  the  occupant  of  an  office  had  been  Ille- 
gally suspended."  The  authorities  fully 
sustain  the  practice  of  this  court  that  man- 
damus b  the  proper  remedy  to  restore  an 
ofllcer  to  his  otElce,  ftom  whldi  be  has  been 
wrongfully  vemored  we  snspoided.  Spell- 
ing, In  his  new  mrk  npim  Oztraordlnary 
R^ef  (par^rapb  ISTQ),  says:  ''Uandamus 
la  the  proptf  remedy  to  restore  one  to  the 
fun  mjoyment  of  an  office  or  position  of 
trust  ULd  emolument  of  a  public  nature,  from 
which  he  has  been  wrongfully  remored,  or 
which  la  wrongftally  wltbh^  l%ere  te  an 
Important  distinction  to  be  taken  between 
caaea  where  mandamus  is  sought  to  hiduct  a 
claimant  Into  an  office  already  filled,  and 
those  where  one  actually  In  office  has  been 
removed  or  deiptlred  of  his  rights  and  prlrl- 
leges  therein.  In  the  former  rases,  as  has 
bem  shown,  the  Incumbency  of  anoQier  un- 
der such  color  of  right  as  coustltntes  him 
an  officer  de  facto,  rather  than  a  mere  ta- 
tmder,  will  be  a  complete  answer  to  the  peti- 
tion; but,  where  one  has  been  wrongfully 
deprived  of  an  office  by  the  niegal  appoint- 
ment of  another,  mandamus  will  issue  to  ef- 
fect his  restoration,  even  though  such  ap- 
pointee be  in  possession  de  facto.  It  Is  es- 
sentlalt  however,  to  entitle  a  relator  who 
has  been  removed  to  mandamus  for  his  res- 
toration, that  he  be  clearly  entitled  de  Jure 
to  the  office  from  which  he  has  been  re- 
moved. It  Is  not  sufficient  that  he  show 
himself  to  be  an  officer  de  facto,  but  he 
must  also  show  a  clear  1^1  right,  and  his 
failure  to  do  so  will  warrant  a  refusal  of  the 
peremptory  writ"  See,  also,  Merrill, 
Mand.  U  148,  190,  and  cases  cited;  High, 
Itxtt.  Rem.  (2d  Ed.)  |  87;  People  v.  Scrug- 
ham.  20  Barb.  802.  The  facts  alleged  In  the 
writ  show  that  the  plaintiff's  term  of  of- 
fice had  not  expired  at  the  time  of  his  re- 
moval, and  also  that  such  removal  was  arbi- 
trarily made,  without  any  sufficient  cause. 
Investigation,  or  trial.  Therefore,  upon  the 
facts  as  alleged,  it  appears  that  the  defend- 
ant was  wrongfully  and  illegally  removed 
ttom  his  office.   If  this  actl(«i  had  been 


brought  agabttt  7.  EL  UftOaaey  alone,  w* 
would  have  declined  the  writ  until  the  ln> 
cumbent  had  been  removed  by  a  quo  war- 
ranto, but  thla  action  la  primarily  against 
the  board  of  trustees  of  the  state  charitable 
InstitntloniL  The  tmsteea  not  only  appoint 
the  superintendent,  but  are  authorized  to 
adopt  such  mlas  as  may  be  necessary  for 
the  management  of  the  Insane  asylum.  .Ti» 
them  belongs  Its  government  Before  any 
superintendent  can  obtain  a  warrant  from 
the  auditor  for  his  salary,  the  voucher  must 
be  an>roTad  by  Uie  trustees.  Sees.  Laws 
1879,  c.  10;  Sess.  Laws  1898,  a  1.  If  J.  H. 
McC^aey  Is  In  possession  of  Uie  office  room» 
fl-stnies,  books,  etc,  of  the  euperlntcsi^t  of 
the  Insane  asylum,  as  stated  In  the  writ,  be 
has  such  possession  under  tiie  authority  of 
the  trustees  only.  He  la  merely  acting  In 
concert  with  them  and  undo:  their  direction. 
Dew  T.  Judges,  S  Hen.  ft  M.  1;  Ex  part* 
Strong  90  PidL  484;  Peoide  t.  Board  of  Bd. 
(Sup.)  16  N.  T.  Supp.  676. 

2.  Authorities  are  to  the  effect  that  wherv 
an  officer  voluntarily  abandons  his  office,  or 
when  the  demand  for  mandamus  has  be- 
come state,  no  restoration  can  be  secured 
the  writ  There  Is  no  statement  In  the  writ 
showing  that  the  platotlfl  voluntarily  aban- 
doned his  office,  and  his  demand  has  not  be- 
come stale  by  great  lapse  of  time.  There 
was  no  necessity  for  a  forcible  collMon  be- 
tween the  plaintiff  and  defendants,  over  tho 
office  or  the  possesaion  of  the  office  room, 
books.  rBoordi^  eta»  before  the  plaintiff 
could  bring  hla  eauae  in  this  court  Felzel 
V.  Trustees,  9  Kan.  S82.  The  wrongful  re- 
moval Is  alleged  to  have  token  place  on  or 
about  the  1st  of  March,  1884.  This  action 
was  commenced  in  this  court  In  less  than 
six  months  thereafter.  We  cannot  say,  aa 
a  matter  of  law,  upon  the  allegations  of  the 
writ,  that  the  plaintiff  has  been  guilty  of 
such  laches  as  to  forbid  him  the  relief  he  de- 
mands. The  motions  to  quash  will  be  oveiv 
ruled.  The  defendante  will  have  10  days  In 
which  to  file  their  answera.  All  the  Jua- 
tlces  concurring. 


(54  Kan.  m 
BBUN  V.  HOUSEHOLDER  st  al. 
(Supreme  Coart  of  Kaosas.    Oct  6,  1804.) 

Action  by  John  Bran  against  M.  A.  Hoase- 
hoMer  and  others,  as  the  Doard  of  trnsteeii  of 
state  charitable  Institntions  of  the  state  of  Kan- 
sas, and  J.  H.  Butler,  for  a  writ  of  mandamus. 
An  altemaliTe  writ  was  issued,  and  defendants 
separately  move  to  quash  the  writ  Motion 
OTerruled. 

W.  A  S.  Bird  and  S.  L.  Seabrook,  for  plain- 
tiff.  John  T.  Litde.  Atty.  Gen.,  and  Q.  G. 
Cemens,  for  defendants. 

PER  CURIAM.  The  motions  to  qnash  the 
alternative  writ  of  mandamus  will  be  over- 
ruled, upon  the  authority  of  Eastman  v.  Hoose* 
holder  Unst  dedded)  87  Pae.  888.  The  defend* 
ants  will  have  10  days  to  which  to  file  their 
answer^ 
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STATE  T.  CONKLINO. 

(Supreme  Court  of  Kansas.   Oct.  6,  1894.) 

CONTSUPT—FINR — Pa.TMXNT  UNDER  PrOTBST — EF- 
FECT ON  BiQBT  OF  Appeal. 

Xlpon  attachment  issued  by  the  district 
court,  C.  was  fouud  to  be  guilty  of  contempt  of 
coart,  and  adjudged  to  pay  a  fine  and  costs. 
I'uder  protest  he  paid  the  fine  and  discharged 
the  judgment,  Btating  that  he  reserved  the  right 
to  appeal  from  the  judKmeut,  which  be  subse- 
queutly  attempted  to  take.  Heid,  that  his  pro- 
test and  rescrration  are  nnaTailloff,  end  that  an 
appeal  from  a  judgment  that  ha*  been  executed 
and  diechai%ed  is  not  permiaaibleb  ■ 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kingman  coun- 
ty; S.  W.  Leslie,  Judge. 

I.  O.  Conkllns  was  adjudged  gnll^  of 
contempt,  and  appeals.  Dlsmlaaed. 

Ii.  M.  ConkllDg,  for  appellant  G.  W. 
Falrchild,  for  the  State. 

JOHNSTON.  J.  An  attacbment  was  Is- 
sued bf  tlie  district  court  of  Kingman  coun- 
ty for  I.  G.  Conkllng,  requiring  him  to  appear 
before  the  court  to  answer  a  charge  of  con- 
tempt; and  on  December  26,  ISUl,  he  was 
adjudged  gnlllr  of  contempt  In  obstructing 
a  receiver  of  the  court,  and  was  sentenced 
to  pay  a  fine  of  fSO,  and  stand  committed 
until  it  was  paid.  Motions  for  a  new  trial 
and  to  arrest  the  Judgment  of  the  court  were 
made  and  overruled.  Afterwards,  on  De- 
cemb^  29,  1S91.  L  Q.  Conkllng  appeared  In 
open  (xifxrt  and  paid  the  fine  assessed  agtUnst 
him.  The  statement  was  then  made  that  be 
paid  tlie  fine  nnder  protest,  and  that  he  re- 
served the  right  to  appeal,  and  all  rights  that 
he  might  be  entitled  to  in  the  premises.  He 
lias  attempted  to  bring  the  case  here  on  ap- 
peal. It  appears  that  the  sentence  of  the  law 
has  been  executed,  and  nothing  Is  left  for 
fuiilier  controversy.  By  his  own  act,  Conk- 
llng has  satisfied  and  discharged  the  Judg- 
ment entered  against  him.  His  protest  and 
attempt  to  reserve  the  right  of  appeal  are  un- 
availing. The  statute  does  not  provide  for 
nor  contemplate  an  appeal  from  a  dlacbai^d 
Judgment  Neither  payment  nor  protest 
was  necessary  to  protect  his  rights.  Un- 
der the  statute  the  Judgment  of  conviction 
which  was  entered  against  him  would  have 
bwn  stayed  by  the  mere  taking  of  an  appeal, 
without  any  order  of  the  court  or  the  giving 
of  a  bond.  Gen.  St  1880,  par.  5349.  The  ap- 
peal will  be  dismissed.  All  the  Justices  cou- 
currlns. 


ffTATB  T.  DlEBOI/r. 
(Supreme  Court  of  Kansas.    Oct  6.  ISM.) 

HoHiciDE— SoFpiciescT  or  Evidence. 

To  sustain  a  conviction  of  murder,  every 
element  of  the  crime  must  be  established  by 
competent  evidence:  and,  where  this  court  can 
say  from  the  record  that  every  fact  rIiowq  by 
the  Mstimony  is  consistent  with  the  innocence  of 


tiie  defendant,  the  conviction  must  be  set  adde. 
In  this  case  it  ii  Aeld  that  there  is  not  saffident 

evideuce  to  uphold  the  verdict. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Doniphan  coun- 
ty; J.  F.  Thompsott.  Judge. 

John  Dlebolt  was  convicted  of  murder  in 
the  second  d^re^  and  be  appeAls.  Be- 
versed. 

Fenlon  &  Fenlon,  for  appellant  John  T. 
Uttle,  Atty.  Gen.,  and  Alcld  Bowers,  fw  the 
State. 

AIaLBN,  J.  The  a{)pellant  was  convicted 
In  tbe  district  court  of  Doniphan  county  of 
murder  In  tbe  second  degree,  and  sentenced 
to  confinement  In  the  penitentiary  for  10 
yeai-s.  There  is  very  little  conflict  In  the 
evidence.  The  hnportout  facts,  as  testl< 
fled  to  by  the  witnesses  for  the  state,  are  as 
follows:  Tbe  defendant  Is  a  boy  about  17 
years  old,  who  resided  with  bia  mother  on  a 
form  a  short  distance  from  Denton,  in  Doni- 
phan coimty.  A  party  of  young  men,  on  the 
evening  of  September  8,  1893,  went  to  a 
melon  patch  on  the  Dlebolt  farm,  with  the 
previous  knowledge  and  consent  of  tbe  de- 
fendant for  the  purpose  of  getting  8om» 
melons,  and  also  of  having  some  fun  by 
scaring  one  Marion  Cornelius  Finyard,  who 
was  one  of  the  party.  As  a  result  Finyard 
was  shot  and  killed,  and  the  defendant  baa 
been  convicted  of  liaving  purposely  and  ma* 
Uclously  killed  him.  Frank  Buck,  a  wltneM 
for  tbe  state,  testified,  among  other  tninga, 
that  he  was  40  years  old.  "Q.  Frior  to  that 
time,  what  arrangement  if  any,  had  you 
made  to  go  to  the  watermelon  patch  of  the 
defendant  Dlebolt?  A.  A  few  evenings  be* 
fore  that  I  was  over  northeast  of  Denton 
there,  on  Mr.  Kirwin's  place,  and  a  fellow  by 
the  name  of  Wlckllne,  I  believe  his  name 
is,— I  won't  say  positively  tliat  that  Is  his 
name.— got  some  peaches,  and  came  back  by 
Mr.  Diebolt's  there,  and  drove  In  the  barn- 
yard there,  and  saw  Johnnie,  and  spoke  to 
blm  In  regard  to  coming  down  there  to  get 
some  melons,  to  have  some  fun  with  this 
young  Finyard,  some  evening  In  the  future. 
Q.  What  did  John  Dlebolt  say  to  that?  A. 
He  said  that  was  all  right;  for  us  to  como 
on;  we  could  have  all  the  melons  we  wanted. 
Q.  State  all  that  he  said  to  you  at  that  time. 
A.  I  asked  Johnnie  if  he  had  a  sbotgan, 
and  he  says,  Tea;  I  have  got  a  shotgun  and 
revolver  both.'  I  aays.  says  I,  'Fetch  up  the 
shotgun,  and  load  It  with  Just  powder  and 
paper.*  Says  I,  T  want  to  have  a  little  fun 
out  of  NeiL'  Q-  What  did  he  say  to  that? 
A.  He  said,  'All  right*  Q.  What  did  you  say 
as  to  fixing  a  time?  A.  I  told  him  that  I 
would  let  him  know  In  regard  to  the  time 
that  we  would  be  down  there.  I  could  not 
say  Just  at  what  time  we  would  be  thm." 
On  the  evening  of  September  Sth,  Buck  met 
Murray,  Bedebaagb,  Finyard,  and  Blade 
near  tbe  raUroad  crossing  Just  east  ot  I>e» 
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ton.  He  also  met  tibe  defendant  and  Oeorge 
Palmer,  a  colored  man  who  worked  for  the 
Dlebolts,  on  their  way  to  town.  Buck,  Pin- 
yard,  Unrray,  Redebauffh,  and  Black  atarted 
down  the  railroad  towards  the  melon  patch, 
bat  BUuft  turned  batik  after  goln;  part  way. 
The  balance  of  the  party  went  on  paM  the 
Diebolt  place,  where  they  stayed  nntll  they 
beard  Diebolt  and  Palmer  return  from  Den- 
ton. Bndc  then  fnrtber  teeUfted:  "We 
waited  there  until  we  heard  Diebolt  and  Palm- 
er coming  down  the  ira.<3t  singing.  We 
heard  them  coming  down  the  track,  and  we 
waited  until  they  turned  In  somewhere  about 
the  crossing  that  they  had  to  cross  the  rail- 
road there;  I  suppose  somewhere  about  the 
gate  thae  where  they  left  the  railroad 
tradL  I  went  over  InsMe  of  the  flcAd  there^ 
and  met  them  In  there.— met  them  some- 
where about  the  aid  at  the  melon  patch,— 
and  we  walked  on  up  the  road  together,  go- 
ing np  towards  the  bouse,  and  was  talking 
In  regard  to  the  location  In  the  patch,  and  I 
went  back  then,  and  met  Mr.  Murray  and 
Kedebangh  and  Cornelius  Phiyard  at  the 
south  end  of  the  patch.  They  had  gotten 
0T«r  inside  of  the  right  of  way  then,  and  at 
the  south  end  of  the  patch  was  muskmelons. 
I  told  the  boys.  'The  watermelons  is  further 
out  this  way,'  and  I  says,  'We  will  go  round 
up  in  this  road  along  the  fence.*  We  went 
up  until  I  thought  we  was  coming  to  about 
where  the  melons  was,  and  we  went  across 
those  potato  rows  there,  and  through  the 
corn,  and  into  the  melons.  We  was  walk- 
ing along  up  through  the  melon  x>atch  there. 
Q.  When  you  went  up  with  John  Diebolt 
and  Palmer,  np  towards  his  house,  what  did 
you  say  to  them?  A.  I  told  Mr.  Palmer — 
he  said  he  did  not  know  which  one  of  the 
boys  it  was  to  a  certainty,  in  the  dark  there, 
was  Plnyard— I  told  him  how  Mr.  Plnyard 
was  dressed.  The  arrangement  was  that 
when  we  got  In  there,  that  Mr.  Palmer  was 
to  catch  Mr.  CMnelins  Pinyard,  and  hold  him 
until  Air.  Murray  was  to  fire  the  shot,  and 
then  he  was  to  fall;  that  fs,  Palmer  was  to 
fall,  and  commence  boUowlng  that  he  was 
shot.  Q.  Did  John  Diebolt  hear  that  con- 
versation? A.  Tee,  sir.  Q.  What,  if  any- 
thing, was  mid  by  you  In  regard  to  the  man- 
ner in  which  Pinyard  was' dressed?  A.  I 
told  him  that  he  had  on  dark  pants,  a  dark 
vest,  and  a  llRbt  shirt  and  a  brown  hat." 
On  cross-examination  he  testified:  "Q.  And 
the  colored  man  was  to  gather  Plnyard,  and 
hollow  and  scream,  and  then  Murray  was  to 
shoot  a  gun  off?  A  Yes,  sir.  Q.  And  then 
the  colored  man  was  to  tsCIl  and  hollow  he 
was  shot,  and  scream?  A.  Yes,  sir.  Q. 
Aft^  that,  Diebolt  was  to  fire  a  shot  Into 
the  nir?  A  Yes,  sir."  On  hla  direct  exam- 
ination the  witness  further  testified  as  fol- 
lows: *'Q.  Well,  after  you  had  passed  by 
the  muskmelons  up  towards  the  watermel- 
ons, what  was  the  next  thing  that  was  done? 
A.  We  was  walking  along  the  melon  patch, 
—along  through  the  melon  patch,— and  the 
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first  thing  that  t  knew  Ifr.  Palmw  Jumped 
vp.  Be  holloita  oat,  *Xoa  — —,  I'Ve  gbt  yoa ' 
now,*  or  something  to  that  eiteot  I  think 
that  is  about  the  exact  language.  He  grabbed 
hold  of  Mr.  Murray,  and  there  was  a  kind 
of  commotion  there  for  just  a  little  bit,  and 
he  let  loose  of  Murray,  and  started  to  ruu 
towards  the  east,  and  Murray  and  myself 
we  run  off  In  a  southwesterly  direction  a  few 
steps,  and  Murray,  he  Jerked  his  pistol  out  of 
his  pocket,  and  shot  In  a  southwesterly  di- 
pection,  threw  up  his  arms  In  that  manner, 
and  I  looked  around  to  see  whether  the 
colwed  maa  would  carry  out  his  part  of  the 
programime;  and,  when  the  pistol  shot  was 
fired  off,— that  Is,  when  I  looked  around,—! 
saw  Palmer  drop,  and  commence  hollowing, 
a  What  did  Diebolt  do?  A.  WeU,  when 
I  saw  Diebolt,  he  was  nmning  after  Pln- 
yard; that  la,  the  next  Z  saw  of  him  after 
he  raised  up  out  of  those  rows  of  com,  he 
was  running  after  Plnyard.  Q.  How  far 
behind  Pinyard?  A.  Oh,  he  was  a  few  feet 
behind  hhn.  Q.  What  direction  was  Phi- 
yard  running?  A  He  was  running  In  a 
southeasterly  dh^ctton.  Q.  Who  fired  the 
first  shot  that  you  heard  there  that  evenhigf 
A  John  Murray  fired  the  first  shot  that  I 
heard  thm  that  ereulDg.  Q.  Was  there 
any  other  shots  fired?  A  When  I  looked 
around  to  see  Palmer  fall,  I  saw  John  Die- 
bolt  throw  his  hand  up,  and  fire,- fire  a  shot. 
Q.  What  direction  did  he  fire?  A.  Well, 
he  was  running  to  the  southeast  and  he 
threw  his  arm  up,  kind  of  off  from  him  like, 
and  the  flash  of  the  pistol  was  upwards.  It 
was  an  upward  direction,  with  the  flash 
from  the  pistol,  and  rather  to  a— might  be  a— 
southerly  dh^ction;  that  Is,  more  south,  the 
way  he  held  his  arm.  Q.  What  was  the 
next  thing  you  heard?  A.  Well,  there  was 
considerable  hollowing  down  there.  The 
colored  man  was  hollowing  and  groaning 
there,  and  Johnnie  was  hollowing,— consld- 
^ble  hollowing  being  done.  I  didn't  pay 
very  much  attention  to  the  hollowing,  only  I 
noticed  there  was  considerable  hollowing  be- 
ing done  by  some  of  the  party.  Q.  WeU, 
did  you  hear  any  more  shooting  after  John 
Diebolt  shot?  A.  Why,  in  a  short  time  aft- 
er that  I  heard  a  shot  down  in  a  soutbeast- 
orly  direction  from  where  we  were  laying 
th^e  In  the  grass, — Mr.  Bedebaugh,  Mr.  Mur- 
ray, and  myself.  Q.  Well,  what  was  the 
next  thing  that  was  said  or  done  after  the 
third  shot  was  fired?  A  The  next  that  I 
knowed  anything  in  regard  to  where  Mr. 
Diebolt  was,  Mr.  Diebolt  came  running  back. 
He  says,  'Boys,  Pinny  Is  hxurt;'  that  is. 
'Pinny,'  or  'Nell.'  or  something.  I  could 
not  say  exactly  the  words  he  used  In  regard 
to  calling  bis  name."  It  appears  that  Pin- 
yard  and  Diebolt  had  gone  out  of  the  field  In 
which  the  melon  patch  was  located,  across 
the  corner  of  a  little  pasture,  to  the  fence  of 
the  railroad  right  of  way.  Plnyard  was 
foimd  a  little  way  over  the  fence,  lying  on 
his  face,  unconscious;  with  a  gunshot  wound 
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in  the  back  of  hl8  head.  On  the  way  down 
to  where  Flnyard  lay,  Buck  asked  Dlebolt 
how  it  happened,  to  which  Diebolt  answered: 
"I  was  running,  and  run  Into  the  wire  fence, 
and  the  pistol  went  off  accidentally,— went  off 
over  In  the  direction  of  whm  Piuyard  was." 
Palmer,  the  colored  man,  was  sent  after  the 
doctor,  and  soon  afterwards  Diebolt  also 
started  after  the  doctor.  Diebolt  at  all  times 
claimed  that  his  pistol  went  off  acddentally. 

From  all  the  evidence  In  the  case,  there 
seems  to  be  no  doubt  that  the  wound  received 
by  Pinyard  was  prodnccd  by  a  pistol  shot 
from  the  hand  of  the  defendant  Was  this 
wound  purposely  Inflicted?  As  tending  to 
show  malice,  we  are  cited  to  the  testimony 
of  Joseph  Whitney,  who  testified  that  in  a 
conversation  a  short  time  before  tne  shoot- 
ing, speaking  of  Pinyard,  the  defendant 
said,  "The  bastard  can't  play  ball,"  and  *'I 
would  like  to  alap  him,"  or  something  of  that 
kind.  The  same  witness  testified  that,  on 
the  evening  of  the  shooting,  he  overheard 
Diebolt  say  to  somebody  else  something  like 
this:  "This  Is  what  will  get  them,  damn 
them,  if  they  go  into  my  watermelon  patch." 
The  rule  Is  elementary  that,  to  sustain  a  con- 
viction, the  evidence  which  Is  accepted  as 
true  by  the  jury  must  not  only  be  consistent 
with  the  guilt  of  the  defendant,  but  Incon- 
sistent with  his  Innocence.  Home  v.  State,  1 
Kan.  47;  State  v.  Grebe,  17  Kan.  458;  State  v. 
Pry,  40  Kan.  311, 19  Pac.  742.  What  fact  de- 
veloped by  the  evidence  In  this  case  Is  incon- 
sistent with  the  claim  that  the  defendant's 
pistol  went  off  accidentally,  and  inflicted  the 
fatal  wound?  When  viewed  In  the  light  of 
the  principal  facts  in  the  case,  we  think  the 
testimony  of  Whitney  is  too  trifling  to  merit 
smIous  consideration.  A  statement  of  a  boy, 
17  years  old,  that  he  would  like  to  slap  an- 
other boy,  cannot  be  distorted  by  any  sen- 
sible pei-son  Into  an  expression  of  such  malice 
as  would  Induce  him  to  take  life.  Such  ex- 
pressions among  boys  are  entirely  too  com- 
mon, and  ordinarily  too  meaningless,  to  be 
given  any  weight  The  other  expression 
which  Whitney  claims  to  have  overheard, 
"That  this  Is  what  will  get  them,"  would 
show  malice  against  the  otliers  as  much  as 
against  Pinyard.  On  the  other  hand,  the 
whole  testimony  offered  by  the  state  shows 
that  the  plan  to  scare  young  Pinyard  was 
not  laid  by  the  defendant  at  all,  but  was  first 
comntunlcated  to  him  by  the  witness  Buck, 
a  man  40  years  old.  That  plan  was  that  fire- 
arms  should  be  used  for  the  purpose  of  fright- 
ening I'lnyard,  and  the  defendant  was  ex- 
pected to  play  his  part  The  Impression  to  bo 
conveyed  to  Pinyard  was  that  Diebolt  was 
shooting  at  those  in  the  patch  because  they 
were  stealing  melons.  All  of  the  witnesses 
who  were  In  the  melon  patch  that  night  tes- 
tified that  all  parties  were  entirely  friendly 
and  good  naturcd.  Palmer  and  Diebolt  came 
back  from  Denton  singing.  It  seems  that 
Pinyard  was  Informed,  before  he  went  into 
the  patch,  that  a  plan  had  been  laid  to  scare 


htm.  bnt,  notwithstanding  the  fact  that  be 
was  forewarned,  he  evidently  was  thorough- 
ly frightened.  With  the  exception  that  the 
colored  man  made  a  mistake,  and  grabbed 
Murray,  the  programme  was  carried  out  ua 
prearranged.  The  defendant  appears  to  have 
chased  the  deceased  somewhere  al>out  SIX* 
feet  Nothing  could  be  more  imtocui  tliau 
this  in  carrying  out  the  plan.  Is  there  any- 
thing unreasonable  or  improbable  in  the 
statement  of  the  defendant  that  his  pisn^ 
went  off  accidentally?  His  actions  after  the 
shooting  are  much  more  consistent  with  In- 
nocence than  with  gallt  There  can  be  little. 
If  any,  doubt  that  the  fatal  shot  struck  Pin- 
yard Just  after  crossing  the  right  of  way 
fence,  nor  can  there  be  serious  doubt  that  at 
that  time  the  defendant  was  close  to  the 
fence.  It  Is  argued  that  because  the  defrad- 
ant  says  the  pistol  was  In  his  hand,  hangtog 
down  by  his  side,  the  deceased  could  not  have 
received  a  wound  in  the  back  of  his  bead 
while  the  pistol  was  so  held.  The  defendant 
says  be  thinks  he  threw  his  hand  up  as  he 
struck  the  fence.  This  is  natural  and  proba- 
ble. We  think  there  is  nothing  like  certainty 
as  to  the  position  of  these  parties  at  the  time 
the  fatal  shot  was  fired.  The  night  was 
rather  dark,  and  It  la  not  probable  that  the 
defendant  knows  just  what  position  he  waa 
in  when  he  ran  into  the  fence,  just  where 
the  deceased  was.  or  Just  how  he  beld  his 
pistol.  That  be  did  run  into  the  t&xce,  aa  he 
testified,  is  corroborated  by  the  fact  that  his 
clothes  were  torn.  The  sport  engaged  in  by 
these  parties  was  reprehensible.  The  use  of 
firearms  for  the  purpose  of  terrifying  anyone 
in  the  night  as  was  done  in  this  case,  should 
never  be  Indulged  in.  Those  who  planned, 
and  all  who  participated,  in  the  scheme  are  at 
fault  but  It  does  not  follow  that  all  or  any 
of  them  are  murderers.  If  the  shooting  was 
accidental,  the  defendant  is  not  guilty. 
Every  fact  disclosed  by  the  testimony  is  en- 
tirely consistent  with  his  claim  that  the 
pistfd  was  discharged  accid«atally.  We  are 
well  aware  that  the  verdict  of  a  jury  and  the 
approval  of  the  trial  court  should  not  be  dis- 
turbed upon  any  view  of  this  court  as  to  the 
relative  weight  of  confiicting  testimony,  but 
after  a  most  careful  scruUny  of  the  evidence 
in  this  case  we  are  unable  to  say  that  there 
Is  enough  to  support  the  verdict  The  Judg- 
ment Is  therefore  reversed.  AU  tbe  Justices 
concurring. 


SHULL  T.  BOARD  OF  OOM'RS  OF  GRAY 
COUNTT  et  al. 
(Supreme  Court  of  Kansas.  Oct-  6,  1894.) 

MANnAMUS  to  UOUHTT  CAKTASSUfO  BOARD  —  AC- 
TION'  Dv   Caxdidatb  —  Akotber  Action  bt 

COCNTT  AtTORSKT— WheS  A  BaB. 

1.  A  candidate  for  election  to  ft  conoty  of- 
fice, who,  upon  the  face  of  the  returns,  is  elect- 
ed, mar  maintain  an  action  in  his  own  name  to 
comi»el  the  county  canraBsin];  Ixtard,  which  re- 
jects a  i>i>rtinn  of  the  returns,  to  reconvene  and 
canvass  the  fuU  «^gr^"e8^)y'fe^§le»^ 
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this  may  be  done  nltbou^  the  coanty  attorney 
may  bare  already  brought  an  action  in  the 
name  of  the  state  lor  anbatantiaUy  the  same 
puriwae. 

•  2.  In  this  woceedinff  It  amieani  diat  retutna 
were  rejected  tyy  the  cflnvamfufr  board  be<'niiM 
of  allefced  fraua  in  the  count  nud  retnrn  of  the 
votes  cast.  Brid,  that  the  showing  made  to 
the  board  was  iusufficient  to  impeach  the  re- 
turoB,  and  that  it  was  the  duty  ox  the  board  to 
canvass  the  full  returns,  aud  oeclare  the  result 
shown  by  them. 

(SylUbna  by  die  Oourt) 

Action  by  J.  T.  ShuU  against  the  board  of 
county  commissioners  of  Gray  county,  Kan., 
and  others,  for  a  writ  of  mandamus  to  com- 
pel detCTdonts  to  reconvene  as  a  board  of 
cauvassers,  and  canvass  the  full  returns  as 
made  (rf  the  votes  cast  for  irialntIR  and  oth- 
ers OS  candidates  for  treaanrer  of  such  county 
at  the  seneral  election  in  18S3.  Writ  grant- 
ed. 

H.  F.  Mason,  for  plaintiff.  Batton  &  Ifc- 
Oarry,  fw  defendants. 

JOHNSTON.  J.  At  the  last  general  elec- 
tion in  Gray  county,  J.  T.  Sbttll.  C.  S.  War- 
ner, and  A.  R.  Moebius  were  candidates  and 
received  votes  fw  county  treasurer.  Accord- 
inf;  to  the  face  of  the  returns,  Sbull  received 
207  votes,  Warner  194,  and  MoeUtu  24.  The 
county  canvassing  board,  liowever,  rejected 
the  returns  from  Logan  township,  as  to  the 
office  of  cotmty  treasurer,  and  npon  the  re- 
maining returns  found  and  declared  that 
Wam«r  was  elected.  This  .action  is  Ix'ongfat 
by  Shall  to  compel  the  county  commission's 
and  county  clerk  to  reconvene  as  a  board  of 
canvassers,  and  canvass  the  full  returns  as 
made  to  them,  including  those  from  Logan 
township  relating  to  the  office  of  county 
treasure*,  and  declare  that  Shull  was  elected. 
It  being  alleged  tiiat  the  election  returns 
show  upon  their  face  that  plaintiff  was  elect- 
ed to  that  office.  The  defendants  answered 
ttmt  the  returns  from  Logan  township  were 
not  legal  and  genuine  election  returns,  and 
that,  as  presented  to  the  defendants,  they 
"bore  upon  their  face  tlie  appearance  of 
baving  been  tami>cred  with  aud  altered.  In 
that  erasures  appeared  to  have  been  made 
upon  the  tally  sheets,  and  the  envelopes  con- 
taining the  ballots  cast  appeared  to  have 
had  the  seals  broken  and  replaced."  It  wiaa 
ftuther  alleged  that  Id  voters  of  Logan  town- 
ship  had  made  affidavit  that  th^  voted  for 
Warner,  while  the  returns  from  that  town- 
ship only  gave  him  8  votes.  As  a  further 
answer,  it  is  alleged  that  an  action  of  man- 
damus had  been  begun  in  the  name  of  the 
state  against  these  defendants  in  the  district 
court  of  Gray  county,  in  which  It  was  sought 
to  compel  the  canvass  of  the  votes,  and  for 
the  same  relief  that  is  asked  In  this  actloiL 

Testimony  bos  been  taken  upon  the  char- 
ges made,  but  it  falls  to  convince  us  that 
trand  was  committed  by  the  election  offi- 
cers of  tibe  township,  or  that  the  returns 
were  altered  or  tampered  with.  It  Is  shown 
that  the  count  was  watched  by  voters  who 


represented  the  different  political  i>artles,  aud 
no  one  detected  any  error  or  wrong  In  the 
count  The  returns  made  to  the  county  clerk 
and  tothe  township  trustee  showed  no  traceof 
any  erastu-e,  and  while  tbey  were  out  of  the 
hands  of  the  Judge  who  carried  them  to  the 
county  clerk,  for  a  few  minutes,  there  Is 
nothing  to  show  that  there  was  any  atttempt 
or  disposition  to  tamper  wtth  the  returna 
They  appear  to  have  been  received  by  the 
couuty  clerk  in  the  condition  In  which  they 
were  sealed  up,  and  the  evidence  introduced 
Is  not  sufficient  to  Impeach  the  gcnuinenesa 
of  the  returns.  It  is  true  that  16  men  mado 
affidavit  before  the  board  of  canvassers  that 
they  voted  for  Warner  for  county  treasurw 
at  the  election  in  Tx>gan  township.  One  of 
them,  boweyor,  afterwards  admitted  that  he 
was  mlstakm,  and  there  Is  tliat  In  the  testi- 
mony of  some  of  the  oth^s  which  weakens 
their  statements,  and  shows  the  unreliability 
of  that  class  of  evidence,  upon  which  to  set 
aside  the  returns  of  an  electicm.  The  duty 
of  a  canvassing  board  is  almost  whtdly  min- 
isterial. Tbey  are  to  ascertain  and  declare 
the  result  of  the  voting  as  shown  by  the 
returns.  In  the  first  place,  they  are  to  deter- 
mine that  the  returns  are  genidne.  bat  when 
they  are  satisfied  of  that  **they  maj  not 
reject  any  returns  because  of  informalities 
in  them  or  because  of  Illegal  and  traudnloit 
practices  In  the  election."  Lewis  v.  Commis- 
sioners, 16  Kan.  102.  When  It  appears  that 
returns  made  to  a  canvassing  board  are 
grossly  and  manifestly  fraudulent  as  was 
the  case  In  State  v.  Stevens,  23  Kan.  45^ 
the  court,  in  the  ex«*cl8e  of  judical  discre- 
tion, may  refuse  to  compel  a  canvass  of  such 
rettums.  In  this  <^se,  however,  we  think 
the  testimony  falls  to  Impeach  the  returns, 
and  that  the  commissioners  were  not  Justified 
in  refusing  to  canvass  the  returns  from  Lo- 
gan township. 

The  institution  of  the  mandamus  proceed- 
ing In  Gray  county  does  not  prevent  the  main- 
tenance of  this  action  by  the  plaintiff.  The 
former  was  brought  by  the  county  attorney 
In  the  name  of  the  state,  and  tbc  plaintiff  in 
this  action  has  no  control  over  the  same. 
He  has  an  interest  In  the  canvass,  and  Is 
entitled  to  maintain  an  action  in  his  own 
name  to  require  a  canvass  of  the  full  re^ 
turns  upon  the  office  for  which  he  was  a 
candidate. 

It  is  said  that  there  has  been  a  change  In 
the  board  of  county  commlaslonem  and  coim-r 
ty  clerk  since  the  refusal  was  made  to  com- 
plete the  canvass.  It  was  the  duty  of  the 
successors  to  canvass  the  full  rettums,  and 
a  peremptory  writ  of  mandamus  will  issue 
to  tbem,  commanding  such  a  canvans. 

As  this  proceeding  was  begun  before  the 
change  In  the  board  was  made,  the  costs 
win  be  adjudged  against  the  officers  who 
originally  refused  to  make  the  canvass.  A 
I}eremptory  writ  will  Issue  requiring  the 
count}'  commissioners  and  county  clerk  to 
leconvene  as  a  canvassing  board,  and  can- 
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Yun  the  foil  returns  of  the  election,  and  to 
declare  the  result,  in  accordance  with  the 
prayer  In  the  idalntUfs  application.  All  the 
Justices  concurring. 


STATB  T.  RAT. 
(Supreme  Court  of  Kansas.  Oct  0,  1804.) 

WiTMBW— iMFBACHMKItT  — Gd:«TBAD10TO1(T  8taTB- 
IRBBLSTANT  TBANBAOTIONS. 

A  witncBB  cannot  be  impeached  by  show- 
ing that  he  has  made  atatements  out  of  court, 
on  matters  not  relevant  to  the  issues  Id  the 
ease,  differing  from  those  made  on  the  witness 
stand.  Nor  can  a  witness  be  Impeached  by 
showing  transaction!  not  connected  with  the  is- 
sue being  tried  whidi  are  denied  by  the  wit- 
ness. 

tSyllabns  by  the  Conrt.) 

Appeal  from  district  court,  Lyon  county; 
W.  A.  Randolph,  Judge. 

Man  Ray  was  convicted  of  selling  intoxi- 
cating liquors  In  Tlolation  of  the  prohibitory 
law,  and  appeals.  Affirmed. 

J.  Jay  Buck,  for  appellant  John  T. 
Little.  Atty.  QvL,  and  W.  a  Stmpaon,  for 
the  State. 

ALLEN,  J.  The  defendant  was  charged 
with  Tlolatlons  of  the  prohibitory  law,  In 
three  counts.  The  first  and  second  counts 
alleged  sales  of  Intoxicating  llquorB  on  Sep- 
tember 18, 1893,  and  November  6, 1893.  The 
third  count  charged  him  with  maintaining 
a  nuisance.  He  was  convicted  under  the 
first  and  second  counts,  and  acquitted  as  to 
the  third.  Several  errors  concerning  the  in- 
troduction of  testimony  are  alleged.  There 
was  some  evidence  to  Identify  the  bottle, 
which  was  oITered  In  evidence,  and  we  do 
not  thinli  the  court  erred  In  permitting  It  to 
be  shown  to  the  jury.  The  testimony  offer- 
ed for  the  purpose  of  overthrowing  the  testi- 
mony of  the  witness  Davis  was  Inadmissible. 
Tho  circumstances  sought  to  be  shown  by 
other  witnesses  had  no  necessary  connection 
with  the  material  facts  of  this  case.  Where 
It  Is  Bought  to  Impeach  a  witness  by  showing 
declarations,  made  out  of  court,  inconsistent 
with  bis  statements  on  the  witness  stand, 
such  declarations  must  be  with  reference  to 
matters  material  to  the  Issue  In  the  case. 
Whether  Davis  ever  took  alcohol  or  whisky 
in  bis  pocket  into  Ray's  place  of  business 
was  entirely  irrelevant  to  the  issue  In  the 
case.  The  testimony  with  reference  to  the 
sale  of  the  keg  of  beer  to  Zelotes  Galllher 
censes  to  have  any  Importance,  in  view  of 
the  verdict,  which  acquitted  the  defendant 
on  the  nuisance  count,  and  convicted  him 
only  on  the  sales  to  Davis  and  Zoder  Gal- 
llher. The  verdict  is  sustained  by  direct 
and  positive  evidence;  which  the  jury  ap- 
pear to  have  believed.  We  find  no  substan- 
tial error  in  the  case,  and  the  Judgment  la 
afflrmedl    All  the  Justices  concurring. 


OTATB  T.  BROWN. 

(Supreme  Court  of  Kansas.  Oct  6,  18M.) 

AnsMPT  TO  Raps  —  BurFicisNCT  op  Evidbxce— 
Wjixn  or  CoHssST. 

1.  In  a  prosecution  for  an  attempt  to  com- 
mit rape,  where  there  is  testimony  tliat  force 
was  used  in  the  attempt  by  the  defendant,  and 
a  determined  resistance  made  by  the  woman, 
the  fact  that  no  outcry  was  made  will  not  neces- 
sarily defeat  the  conviction,  especially  in  a 
case  where  the  resistance  made  was  effectiTe 
in  frustrating  the  attempt. 

2.  There  must  be  a  real  want  of  consent, 
and  the  facts  that  no  outcry  was  made  by  tha 
woman,  or  that  she  did  not  mention  the  mat- 
ter to  others  until  a  long  time  afterwards,  are 
proper  consideration  a  for  the  jnry  in  detnmln- 
ing  whether  her  resistance  was  honest,  or  wdy 
a  mere  pretense. 

S.  Tbe  testimony  examined,  and        to  be 
sufficient  to  sustain  the  conviction. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  PottawatMule 
county;  William  Thomson,  Judge. 

John  Brown  was  convicted  of  an  attempt 
to  commit  rape,  and  i^)peal8.  Affirmed. 

Codding  &  Challla,  for  appellant  John  T. 
Little,  Atty.  Genu,  and  B.  H.  Tracy,  for  ap- 
pellee. 

JOHNSTON,  J.  The  defendant  was  con- 
victed upon  a  charge  of  assault  with  Intent 
to  ravish  and  carnally  know  Edna  L.  Davis, 
and  the  punishment  adjudged  was  10  months* 
Imprisonment  In  the  county  Jail.  The  only 
objection  made  upon  this  aiqpeal  Is  tiiat  tbe 
testimony  is  insufficient  to  sustain  tbe  con- 
viction. Although  there  Is  considerable  testi- 
mony that  little,  if  any,  force  waa  used  by 
defendant  and  although  some  of  the  circum- 
stances are  inconsistent  with  an  earnest  re- 
sistance by  the  girl,  we  think  the  Judgment 
must  stand.  The  testimony  of  Edna  tends 
to  show  that  while  walking  with  defendant 
towards  a  neighbor's  house,  he  solicited 
sexual  Intercourse  with  her;  and  when  she 
refused,  and  attempted  to  leave  Um,  be 
adzed  and  dragged  her  Into  some  standing 
com  that  was  near  to  them,  pulled  tin  her 
clothes,  and,  wh^  she  escaped  from  him,  he 
again  ran  after  her,  and  caught  her,  pulled 
up  her  clothes,  and  attempted  to  draw  her 
person  to  his.  She  says  that  he  caught  her 
foot,  and  tried  to  trip  and  throw  her  down, 
when  she  slapped  his  face;  that  he  unbut- 
toned his  clothes,  and  disclosed  bis  private 
parts;  and  that  whUe  the  struggle  was  in 
proj^-oss,  and  before  he  accomplished  his 
pui-pose.  a  young  man  named  Elmer  Ray  ap- 
proached, and  said,  "What  has  all  this  halloo- 
ing been  about?"  This  Intemiptiou  ended 
the  attempt  The  defendant  admits  that  be 
asked  her  to  submit  to  him,  but  testified  that 
she  willingly  consented;  and  together  they 
retired  into  the  cornfield,  where  she  lifted 
her  skirts,  and  intercourse  was  had  between 
them  in  a  stancHug  posture,  without  objection 
or  resistance  by  her.  Tliere  is  some  testi- 
mony tending  to  oorroboratej^t  of  the  de- 
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fwdaut;  u  well  as  some  which  teaHa  to  ^b- 
credlt  It;  bnt  tbe  joiy  chose  to  beUere  the 
8tateiDra.ts  of  the  i^l,  and,  upon  the  whole 
reconl,  we  cannot  saj  that  the  rerdlct  Is 
without  BVi^ort 

It  Is  cMmtended  that  Uiere  was  no  outcry  or 
determined  resistance  made  by  tbe  girl,  and 
that  ber  conduct  did  not  show  a  want  of 
consent  It  is  true  there  was  but  Uttl^  If 
any*  outcry,  and  that  she  did  not  tell  any 
one  of  the  attempt  until  some  time  after  It 
was  made.  Her  own  testimony,  however, 
shows  that  she  rejected  his  advances,  and 
that  there  was  such  a  determined  resistance 
on  her  part  as  to  nffovent  tbe  accmnpUshment 
of  his  purpose,  until  a  tbted  person  came 
along  and  terminated  the  strangle.  There 
must  be  a  real  want  of  consent,  and  tbe  facts 
that  no  outoy  was  made,  or  that  she  did 
not  mention  tlie  matter  until  a  laag  time 
afterwards,  were  a  propw  coaslderatton  for 
the  jury  in  determining  whether  her  resist- 
anoe  was  honest,  or  only  a  mere  pretense; 
To  sustain  the  conviction,  it  Is  not  necessary 
that  there  should  have  been  the  greatest  pos- 
lAble  resistance  of  which  siie  was  capable, 
and  especially  Is  that  true  in  a  case  where 
tbe  resistance  made  was  elfectlTe  in  frustrat- 
ing the  attempt  State  t.  Montgomery,  63 
Mo.  296;  Com.  v.  UcDonald,  UO  Mass.  406; 
State  V.  Shldda,  45  Oonn.  256;  19  Am.  &  Eng. 
Bnc.  Law,  951.  Perhaps  a  showing  of  a 
greater  resistance  and  mwe  outcry  would 
have  been  required  to  sustain  a  ctmvictlon 
for  a  ccnsummated  offense;  bnt  accepting 
her  testlmouy  to  be  true,  as  we  must  we  can- 
not say  tliat  tbe  resistance  was  not  made  in 
good  fftith,  nor  that  she  did  not  make  an 
honest  and  successful  effort  to  deftet  his 
lustful  purpose.  The  judgment  ot  the  dis- 
trict court  Win  be  affirmed.  All  tiie  Justices 
concurring. 


STAXfi  V.  FORLINE. 
^aprons  Court  of  Kansas.  Oct  6,  1804.) 
Appbal— Rtvirw— RBcost>— SuFnciSKCT. 

1.  It  derolTea  npon  appellant  who  allegea 
error  to  bring  so  mach  of  the  evidence  and  pro- 
ceedings of  the  tri^  court  as  will  affirmatlvWy 
show  that  prejudicial  error  was  commuted. 

2.  The  sufficiency  of  the  evidence  to  sus- 
tain the  finding  or  verdict  cannot  be  reviewed, 
In  the  absttiee  of  ail  the  evidence  that  waa  of- 
fered in  siqnort  of  the  same. 

fl.  A  juoiRment  will  not  be  reversed  in  auch 
a  case  because  of  rulinj^  upon  instrurtinns, 
when  there  is  tio  statement  in  the  record  that 
tbe  testimony  tended  to  sustain  any  particular 
claim  or  theory,  nor  anytliing  to  show  that  the 
objectionable  rulings  may  not  have  become  un- 
important on  account  of  that  which  was  (Knit- 
ted from  the  record. 
(SyUabuB  by  the  Court) 

Appcfll  from  district  court,  Osborne  county; 
Cyrus  Heren,  Judfre. 

Charles  M.  Forllne  filed  a  complaint  afcainst 
certain  persons,  charging  them  with  robbery 
In  the  third  degree.  Defendants  were  acquit- 


ted, and  judgment  was  rendered  agidnst  Fw- 
Une  toe  costs.  £Ce  appeals.  Affirmed. 

Robinson  A  McBrlde  and  Smith  Sc  Nicholas, 
for  app^ant  John  T.  Little.  Atty.  <3en., 
M.  B.  Sknith,  and  X  K.  Bfitdudl.  for  the 
State. 

JOHNSTON,  J.  Charles  M.  Forllne  filed  a 
complaint  and  instituted  a  prosecution  against 
seven  persons,  (Purging  them  with  robbery 
In  the  third  d^ree.  At  tiie  trial  the  jury 
were  Instmcted  that  the  evidence  was  insuf- 
ficient to  sustain  the  charge,  and  the  court 
directed  that  a  voidict  of  not  guilty  Aould 
be  rmdered.  A  hearing  was  bad  upon  the 
question  whetiier  there  was  i^bable  cause 
for  instttnttng  the  jffosecution.  and  as  to  the 
motives  of  tbs  complabilng  witness,  and,  aft- 
er the  jury  had  been  Instructed  uptm  that 
question,  it  fomd  that  the  prosecution  was 
faistltuted  without  prolwble  cause,  and  tnm 
malicious  motives.  Upcm  this  finding  the 
court  adjudged  that  Forlino  should  pay  the 
costs  of  the  pro8eentI<»L  He  appeals  firom 
this  finding  and  judgment  and  the  prlndpal 
objecUons  discussed  arise  njKm  the  testimony. 

The  transcript  first  brought  li^  ^ws  that 
It  contains  all  tbe  evidence  upm  the  ques- 
tioD  ct  wbettier  the  prosecution  was  insti- 
tuted without  prob^Ue  cause,  and  ttom 
malicious  motives.  The  question  b^ng  rateed 
as  to  tbe  sufficiency  of  the  record,  the  parties 
stipulated  that  the  original  bill  of  exceptions 
should  be  substituted  for  the  copy,  and  npon 
an  examination  of  the  original  it  Is  disclosed 
that  an  the  testlmcmy  is  not  reserved,  and 
no  statement  is  contained  In  the  record  as 
to  tile  character  of  the  testimony  omitted. 
It  is  therefore  imposriUe  for  this  court  to  re- 
view the  testimony,  or  to  determine  what 
was  established  by  it.  The  condition  of  tbe 
record  also  precludes  a  re^ew  of  the  rulings 
upon  the  instructions  which  were  given  or 
refused. 

niere  Is  no  statement  in  the  reowd  that 
tbe  testimony  tended  to  sustain  any  particular 
claim  or  theory,  nor  anytidng  to  show  that 
the  objectionable  rulings  may  not  have  be- 
come unimportant  on  account  of  that  which 
was  left  out  of  the  record.  Some  of  the  in- 
structions may  have  hem  correct  In  tbe  ab* 
strac^  but  something  in  tike  omitted  testi- 
mony may  have  rendered  Ihem  inapplicable 
and  Immaterial.  Even  If  some  ot  tliose  given 
■vae  incorrect  in  some  particular,  tbe  error 
may  have  become  immaterial  by  the  admis- 
sions or  concessions  of  the  appellant  As  be 
alleges  errw.  It  devolves  upon  him  to  bring 
CTougfa  of  the  proceedings  and  evidence  to 
affirmatively  9bow  that  there  was  error,  and 
that  it  was  prejudicial.  If  be  admitted  tiiat 
he  began  the  prosecution  without  cause,  and 
to  gratify  a  spiteful  feeling  which  he  enter- 
tained towards  the  defendants,  the  errors 
complained  of,  if  there  were  any,  would  be 
Immateriat  We  cannot  overthrow  the  judg- 
ment imless  it  affirmatively  appeals  trom 
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the  record  that  prejudidnl  error  was  com- 
mitted, and  the  record  which  appellant  brings 
here  Is  Insufficient  to  overcome  the  presump- 
tion which  prevails  In  favor  of  the  correct- 
ness of  the  rulings  of  the  trial  court  Insur- 
ance Co.  V.  Curry,  44  Kan.  741,  25  Pac.  221. 
The  judgment  will  be  affirmed.  All  the  jus- 
tices coacarriDg. 


DONOHUE  V.  DONOHtTE  et  al. 
(Supreme  Court  of  Kansas.   Oct.  6,  1S&4.) 
Wills— Cos  STB  ucTioM  —  Evidence  in  Aid  of  — 

CONDITIONAI.  VeVlSS  —  EFFECT —  LlABIUTX  OF 

Dbvibeb. 

1.  While  no  construction  can  he  indulged 
which  in  in  conflict  with  the  intention  of  the 
testator,  as  expressed  in  his  will,  yet  when  the 
will  has  been  written  by  an  illiterate  [>er!iou, 
without  any  punctuation  marks  whatever,  and  its 
language  is  at  all  doubtful,  evidence  &r  to  the 
condition  of  the  testator's  property,  family,  etc., 
is  admisBible  in  construing  its  terms. 

2.  It  is  the  rule  that  a  condition  or  direc- 
tion imposed  on  a  devisee  to  pay  a  sum  of  mon- 
ey enlarges  the  devise  to  him,  without  words  of 
limitation,  into  an  absolute  estate  in  fee. 

3.  Where  a  will  burdens  the  youngest 
daughter  of  the  tratator,  who  is  first  named 
in  the  will,  with  the  duty  of  paying  $1,500  of 
legacies  to  the  other  heirs  of  tae  testator  after 
the  death  of  her  mother,  "ofC  the  estate,"  the 
fund  is  designatedi  as  well  as. a  personal  lia- 
bility imposed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Atciilson  county; 
B.  F.  Hudson,  Judge  pro  tern. 

Action  by  Joseph  Donohue  against  Lotilse 
Donohue,  adminlBtratrix  with  the  will  an- 
nexed of  the  estate  of  Thomas  Donohue,  de- 
ceased, and  others,  for  the  construction  of 
such  wiU.  There  was  a  Judgment  favorable 
to  defendants,  and  plalntifl  brings  error.  Af- 
firmed. 

This  action  was  brought  on  the  2.'Jd  day 
of  January,  IKSO,  by  Joseph  Donohue  against 
Louise  Donohue,  administratrix  with  the  will 
annexed  of  Thomas  Donohne,  deceased, 
Louise  Donohue,  Catherine  McFnddeut  Jeunle 
Aslie,  John  J.  Donohue.  Bridget  Donohue, 
and  George  Saxton,  Salina  Ituth  Saxton, 
Alice  Saxton,  and  Thomas  Clayton  Saxton, 
minors,  defendants,  for  a  Judicial  construc- 
tion of  the  last  will  and  testament  of  Thom- 
as Donohue,  deceased.  The  will  is  in  words 
and  figures  asfoUows;  "Farmlngton  Kansas 
Atchison  county  September  the  26  1887 
l^st  will  and  testlmcnt  of  Thomas  Donohue 
being  of  sound  niiud  do  agree  to  dispose  of 
my  real  estate  and  personal  propei'ty  In  the 
following  manner  the  south  east  quarter  of 
Sec.  llfteon  (ir»)  in  town  ship  six  (0)  in  range 
nlnteen  (19)  and  forty  (40)  acres  in  the  south 
west  quarter  In  Sec.  (15)  flftecn  In  town  ship 
(6)  six  In  range  19  uiuteen  cltuatcd  In  the 
county  of  Atchison  and  In  the  state  of  Kan- 
sas the  above  described  property  must  re- 
main in  bee  half  of  Louise  Douohue  and 
Bridget  Douohue  her  motlier  during  said 
Bridget  Douohue  nalim'al  life  w  as  long  as 
said  Bridget  Douohue  remains  the  wife  of 


said  Thomas  Douohue  and  all  of  the  above 
Bald  personal  property  to  remain  In  behalf 
of  said  Tjoulse  Donohue  and  said  Bridget  Eton- 
ohue  her  mother  after  the  death  of  aaid 
Bridget  Donohue  the  eaid  Louise  Donohue 
shall  pay  off  the  estate  to  the  followin  ares 
tlie  sum  of  three  hundred  dollars  each  to 
Joseph  Donohue  or  his  ares  the  sum  of  throe 
hundred  dollars  to  the  deceased  Ellin  Saxon 
ares  the  sum  of  three  hundred  dollars  to 
John  J.  Donohue  or  his  ares  the  sum  of  three 
hundred  dollars  to  Katherlne  McFaden  or  her 
ares  the  sum  of  three  hundred  dollars  to 
Jane  Ash  or  her  ares  the  sum  of  three  hun- 
dred dollars.  Thomas  Donohue  Bridget  Don- 
ohue. (Witnesses)  M.  T.  Burtt  John  Dicbolt. 
I  do  hear  by  sertify  that  this  is  a  true  state- 
ment made  be  for  mc  this  26  day  of  Septem- 
ber 1887  I  being  a  qualified  Justis  of  the  peace 
J.  L.  Qulett"  December  IT,  1887,  Thomas 
Donohue  died  seised  in  fee  simple  of  the  real 
estate  described  in  the  will.  Trial  had  on 
the  1st  day  of  July,  1889,  before  the  court, 
without  a  jury.  The  court,  having  heard  the 
evidence  and  argument  of  counsel,  found 
"that  on  September  26,  1887,  Thomas  Dono- 
hue duly  executed  bis  last  will  and  testa- 
ment, a  copy  of  which  is  set  forth  In  the 
plaintilT's  petition;  that  on  December  IT. 
1887,  Thomas  Douohue  departed  this  life, 
leaving  this  will  as  ids  last  will  and  tratament, 
and  leaving,  as  his  sole  heirs  at  law,  Bridget 
Donohue,  his  widow,  Joseph  Donohue,  John 
J.  Donohue,  Jennie  Ashe,  Catherine  McFad- 
den,  and  Louise  Donohue,  his  children,  and 
(lecffge  Saxton,  Salina  Ruth  Saxton,  Alice 
Saxton,  and  Thomas  Clayton  Saxton.  his 
grandchildren,  being  the  children  of  bis  de- 
ceased daughter  Ellen  Saxton,  the  above  be- 
ing tlie  sole  and  only  heirs  at  law  of  the  said 
Thomas  Donohue;  that  on  January  10,  1SS!». 
the  win  was  duly  probated  in  Atchison  coun- 
ty, state  of  Kansas,  and  Louise  Donohue 
was  duly  appointed  the  administratrix  with 
the  wlU  annexed  thereunder,  and  duly  quali- 
fied as  Bucii  administratrix.  That  Thomas 
Donohue  died  possessed  of  $1,S32  worth  of 
personal  propwty;  that  the  funeral  expenses, 
together  with  the  sums  owing  by  tbe  testator 
at  the  time  of  his  death,  amounted  to  about 
$iM>0,  which  has  been  paid  out  of  the  per- 
sonal property  by  the  adrainkitratrix;  that 
l^omas  Donohue  also  died  possessed  In  fee 
simple  of  the  southeast  quiirter  of  section 
fifteen  (1."))  and  the  southeast  quarter  of  the 
southwest  quarter  of  section  fifteen  (15),  all 
in  towuship  six  (G),  In  range  nineteen  (lft>. 
in  Atchison  county,  state  of  Kansas,  amount- 
ing to  200  acres;  that,  by  his  will,  Thomas 
Douohue  bequeathed  bis  personal  propwiy 
Jointly  to  Louise  Donohue  and  Bridget  Don- 
ohue, and  devised  his  real  property  to  Lonise 
Donohue  In  fee  simple,  subject  only  to  its 
Joint  use  and  occupancy  by  Bridget  Donohne 
equally  with  herself  during  the  wldowhoi4 
of  Bridget  Donohue,  and  the  paj-ment  of  (1.- 
."WO  in  legacies  to  the  other  heira,  as  provided 
therein,  ut  the  death  of  Bridget  Donohne." 
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In  accordance  with  the  foregoing  findings, 
the  conrt  decreed  that  the  peraoual  property 
belonging  to  Thomas  Donohue  at  his  death 
was,  by  the  terms  of  the  will,  the  joint  prop- 
erty of  Louise  Donohue  and  Bridget  Dono- 
hue. The  court  further  decreed  that  Louise 
Donohue  took  a  fee-simple  title  to  the  real  es- 
tate described  In  the  will,  snbject  to  the  joint 
use  and  occupancy  by  Bridget  Donohue  dur- 
ing her  widowhood;  and  that,  at  the  death 
of  Bridget  Donohue,  Louise  Donohue  was  re- 
quired to  pay  to  each  of  tlie  following  pa> 
sons  the  sum  of  $300:  Joseph  Donohue,  John 
Donohue,  Jennie  Ashe,  Catherine  McFadden, 
George  Saxton,  Sallna  Ituth  Saxton,  and  to 
Alice  and  Thomas  Clayton  Saxton,  Jointly, 
$300.  Judgment  was  rendered  for  the  de- 
fendants for  coats  against  the  plaintiff.  Jo- 
seph Donohue  excepted,  and  brings  the  case 
here. 

Solonum  &  Bland,  for  plalntlfE  In  error.  G. 
D.  Walker,  for  defendants  In  eiTor. 

HORTON,  C.  J.  (after  stating  the  facts). 
Upon  the  trial,  evidence  was  received  show- 
ing that  Louise  Donohue  was  the  youngest 
child  of  Thomas  Donohue;  that  at  the  time 
of  his  death,  the  family  consisted  of  himself, 
his  wife,  Bridget,  and  his  daughter  Louise; 
that,  prior  to  and  at  the  time  of  the  execu- 
tion of  his  will,  Joseph  Donohue  and  his 
father  were  unfriend!^;  also  the  value  of 
the  personal  and  real  property  of  which  be 
died  possessed,  together  with  the  amount  of 
his  debts.  It  is  insisted  that  all  of  this 
evidence  should  have  been  rejected,  upon  the 
ground  that  the  terms  of  the  will  are  clear 
and  unambiguous.  The  will  was  written  by 
an  Illlt»-ate  person,  without  a  punctuation 
mark  of  any  bind.  Every  will  should  be 
construed  In  accordance  with  the  Intention 
of  the  testator,  as  expressed  in  or  Implied 
from  the  language;  "yet  a  court  of  construc- 
tion cannot  shut  its  eyes  to  the  statement 
of  facts  under  which  the  will  was  made. 
On  the  contrary,  an  Investigation  of  such 
facts  often  materially  aids  in  the  elucidation 
or  scheme  of  disposition  which  occupies  the 
mind  of  the  testator.  To  this  end,  it  la  ot>- 
Tlously  essential  that  the  judicial  expositor 
places  himself  as  fully  as  possible  In  the  sit- 
uation of  the  person  whose  language  he  has 
to  lnteri>ret"  1  Jarm.  Wills,  730.  Therefore, 
evidence  as  to  the  condition  of  the  testator's 
property,  family,  etc.,  is  often  admissible. 
We  think,  in  this  case,  the  trial  court  com- 
mitted no  error  In  receiving  the  evidence 
complained  of. 

2.  The  contention  Is  that  the  will  devises 
a  joint  and  equally  limited  estate  In  the  real 
estate  to  Lousle  and  to  Bridget  Donohue, 
and  that  that  estate  wUl  terminate  on  the 
death  or  marriage  of  the  latter.  The  trial 
court  decided  that  Thomas  Donohue,  by  his 
will,  devised  liIs  real  property  to  Louise  Don- 
ohue in  fee  simple,  subject  only  to  its  joint 
use  and  occupancy  by  her  mother  and  her- 


self during  the  widowhood  of  her  mother, 
and  the  payment  of  $1,500  In  legacies  to  the 
other  heirs  of  Thomas  Donohue,  at  the  death 
of  her  mother.  It  will  be  observed,  by  the 
terms  of  the  will,  Louise  was  to  pay  "off  the 
estate"  the  sum  of  $300  to  each  of  tlie  five 
heirs,  at  the  death  of  her  mother.  It  is  not 
a  fair  construction  of  the  will  to  say  that 
this  is  a  charge  against  the  personal  prop- 
erty of  the  estate  alone.  The  will  provides 
that  these  legacies  shall  not  be  paid  till 
"after  the  death  of  said  Bridget  Donohue." 
The  personal  property  was  appraised  at  $!.• 
832.  The  funeral  expenses  and  the  debts 
owing  by  the  testator  at  the  time  of  his 
death  amounted  to  about  $500.  After  paying 
the  debts,  there  was  left  about  $1,300  of 
personal  property,  to  be  divided  between 
Louise  and  Bridget  Donohue,  or  $650  each, 
provided  the  personal  property  brought  the 
amount  It  was  appraised  at;  hence  the  per- 
sonal property  alone  belonging  to  Louise 
Donohue  was  not  sufficient  to  pay  the  $1,500 
of  legacies.  The  statute  provides  that  "every 
devise  of  real  property.  In  any  will,  shall  be 
construed  to  convey  all  the  estate  of  the 
testator  therein,  which  he  could  lawfully  de- 
vise, unless  It  shall  cleariy  appear  by  the 
will  that  the  testator  intended  to  convey  a 
less  estate."  Gen.  St.  180S,  c.  117,  ft  54. 
Oct  31st  (Gen.  St.  1889,  par.  7258).  It  Is 
the  rale  that  a  condition  or  direction  Imposed 
on  a  devisee  to  pay  a  sum  of  money  enlarges 
the  devise  to  him,  without  words  of  limita- 
tion, into  an  absolute  estate  In  fee.  In  this 
case,  the  $1,500  to  be  paid  by  Louise  Dono- 
hue after  the  death  of  her  mother  Is  a  charge 
both  upon  the  estate  devised  and  upon  Lou- 
ise, for  the  legacies  are  to  be  "paid  off  the 
estate"  by  h^.  The  fund  is  designated,  and 
a  personal  liability  Imposed.  Barheydt  v. 
Barheydt  20  Wend.  570.  It  is  not  reason- 
able to  suppose  that  It  was  the  Intention  of 
Thomas  Donohue,  considering  bis  affection 
for  his  daughter  Louise,  who  was  first  named 
in  the  will,  that  he  would  burden  her  with 
the  duty  of  paying,  after  the  death  of  her 
mother,  $1,500  of  legacies  out  of  his  estate 
to  tne  other  heirs,  if  the  balance  of  the  realty, 
or  the  proceeds  thereof,  were  to  be  distrib- 
uted equally  among  all  the  heirs.  Upon  the 
record,  we  must  sustain  the  construction 
given  to  the  will  by  the  trial  court,  and 
therefore  the  Jndgmmt  will  be  afElrmed.  AU 
the  justices  concurring. 


KENNETT  v.  PETEltS  et  al. 
(Supreme  Court  of  Kansas.  Oct.  6,  1804.) 
Cbattkl  HoatoAOE— Condition  Bhorbn— CrrRCT 

OS  Title— Replevin — Cosversios— Pbtitiom — 
Appeal — Review. 

1.  Under  the  statutes  of  some  of  the  stntes, 
the  anthorities  hold  that  after  condition  broken 
the  title  to  mortgaged  persona)  proi>erty  be- 
comes absolute  in  the  mortgagee,  without  re- 
demptioD,  but  the  chattel  mortKUKe^ct  of  tMs 
state  contemplates  a  diff^rentj-ul^QQ 
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2.  ITader  the  «tatates  of  thU  Btate,  and  in 
accordance  witli  the  practice  existing,  in  an  ac- 
tion of  replevin  or  for  the  conversion  of  person- 
al property,  if  the  plaintiff  is  not  the  atwoluttf 
owner,  the  petition  must  set  forth  the  special 
ownership  or  interest  of  the  plaintiff  in  the 
property,  statinif  the  facta  in  relation  thereto. 

3.  A  petition  for  the  conversion  of  personal 
property  must  alleee.  it  the  idaintifE  was  not 
in  possession  at  the  time  of  conver^on,  that  "he 
was  entitled  to  the  immediate  possession  of  the 
property." 

4.  A  petition  for  conversion,  alleffing  plain 
tiffs  ownership  or  qiecial  interest  in  the  prop- 
erty in  the  present  tense,  or  prior  to  the  time 
of  conversion,  is  insnfficient,  as  it  does  not  show 
that  the  plaintiff  was  the  owner  of,  or  had  any 
special  interest  or  possession  of,  the  property  at 
the  date  of  the  conversion. 

5.  Where  a  petition  is  fatally  defective  for 
want  of  material  averments,  and  such  aver- 
ments are  not  supplied  by  the  uurwar*  the  pe- 
tition is  not  cured  thereby. 

6.  Wlien  a  petition  is  fatally  defective,  and 
the  verdict  and  the  Judsment  are  against  the 
plaintiff,  the  supreme  court  will  not  examine, 
at  the  instance  of  the  plaintiff,  th«  alleged  er- 
rors occnrrine  apon  the  trial. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Clay  county; 
R.  B.  .Splluian,  Judge. 

Action  by  Homer  Kennett  against  Peters 
&  Co.  and  othere  for  the  conversion  of  cer- 
tain cattle.  There  was  a  Judgment  ta  favor 
of  defendants  I'etere  &  Co.  and  Charles  W. 
Lord,  and  plaintiff  brings  error.  Affirmed. 

On  the  22d  day  of  September,  18S8,  Homer 
Kennett  commenced  his  action  against 
Peters  &  Co.,  Ellsha  Parker,  WUUam  Park- 
er, and  Charles  W.  Lord,  and  In  his  petition 
alleged:  "Plaintiff  says  that  he  is  and  was 
the  owner  and  entitled  to  the  possession  of 
thirty-six  head  of  steers,  one  and  two  yean 
old,  of  the  value  of  $S50;  twenty-nine  head 
of  hogs,  of  the  value  of  $200;  ten  cows,  of 
the  value  of  $200;  six  calves,  of  the  value  of 
$70;  and  two  bulls,  of  the  value  ot  $50;  all 
of  the  total  value  of  $1,430.  On  or  about 
the  11th  day  of  September  the  defendants 
unlawfully  obtained  possession  of  said 
property,  refused  to  deliver  it  to  plaintiff, 
and  converted  It  to  their  own  use,  to  the 
damage  of  plaintiff  $1,500,  for  which  he 
aslcs  judgment,  with  interest  from  Septem- 
t>cr  11,  ISSS,  and  costs  of  suit"  Peters  & 
Go.  and  Charles  W.  Lord  filed  answers  con- 
taining general  denials  only.  Ellsha  and 
William  Parker  made  default  Trial  had 
before  the  court,  with  a  Jury,  on  the  0th 
day  of  June,  1890,  in  Clay  county,  the  venue 
of  the  action  having  been  changed  from 
Cloud  county.  Upon  the  conclusion  of  tlie 
evidence  the  plaintiff  moved  for  an  instruc- 
tion In  his  favor  for  a  verdict  against  both 
defendants,  whlcii  was  refused  and  excepted 
to.  The  court  submitted  the  case  to  the 
Jury  as  to  Lord,  but  Instructed  that  no  re- 
covery could  be  had  against  Peters  &  Co. 
The  Jury  returned  the  following  verdict  for 
the  defendants:  "We,  the  Jiury  Impaneled 
and  sworn  In  tho  above-entitled  case,  do, 
upon  our  oaths,  find  for  the  defendants  M. 
S.  Peters  and  W.  G.  Peters,  partners  as 
Peters  &,  Co.,  and  we  do  find  for  the  defend- 


ant Charles  W.  Lord."  The  plaintiff  filed 
motions  for  a  new  trial,  which  wore  orer- 
ruled,  and  things  the  case  h&e. 

Kennett,  Peck  &  Mataon,  tax  plaintiff  In 
error.  ElUs  &  Cook  and  D.  G.  Cblpnoan.  for 

defendants  in  error. 

UORTOX,  C.  J.  (after  stating  the  facts). 
It  Is  claimed  that  the  petition  does  not  state 
facts  sulllcient  to  constitute  a  cause  of  ac- 
tion, and  tliat,  under  an  allt^tlon  of  general 
ownership,  a  chattel  mortgage  permitting  tbe 
property  to  remain  In  possession  of  tbe  mort- 
gagor until  default  in  paym^t  of  the  debt 
secured  thereby  la  not  evidence  to  sustain  tbe 
same.  The  points  are  well  taken.  The  pe- 
tition falls  to  state  that  the  plaintiff  was  the 
owner  of  or  in  the  poeaefsion  of  the  property 
on  the  date  of  the  conversion,  fhUs  to  state 
that  the  plaintiff  was  entitled  to  the  tmme- 
dlate  possession  of  the  property  at  the  time 
of  the  conversion,  falls  to  state  the  year  in 
which  the  conversion  occurred,  and  fails  to 
state  the  special  ownership  or  interest  in  the 
property.  In  trover,  plaintiff  must  eltba 
have  the  possession,  or  the  immediate  right 
of  possession,  of  the  property,  to  entitle  him 
to  recover.  Wilson  v.  Fuller,  9  Kan.  176, 
190,  191;  Holslngton  v.  Armstrong,  22  Kan. 
110, 113;  Chit  PI.  167;  Owens  v.  Weedman. 
82  IlL  409-417;  Middlesworth  v.  Sedgwick, 
10  OaL  392.  The  precedents  from  all  the 
htxAa  upon  pleadings  require  the  petition 
to  show  that  tiie  plaintiff  was  In  the  actual 
possession  of  the  property  at  the  time  of  con- 
version, or,  if  not  In  possession,  that  be  was 
entitled  to  the  Immediate  possession  ot  tbe 
property.  2  Sstee,  PL  &  Pr.  Sec  SOUH; 
Maxw.  Code  PI.  637.  Swan  on  Pleadings  ex- 
pressly states  that  the  petition  for  the  con\a- 
slon  of  (diatt^  must  allege,  "If  the  plaintiff 
was  not  in  possesslcHi."  that  be  "was  entitled 
to  the  immediate  possession  of  the  property." 
The  petition  does  not  state  tbat  tbe  plaintiff 
was  the  owner  of  the  prop^ty  at  the  time  <ii 
the  conversion,  but  merely  charges  tbat  the 
conversion  was  on  "the  lltb  day  of  Septem- 
ber." The  year  Is  omitted.  Sawyer  t.  B(d>- 
ertson  (Mont.)  28  Pac.  456;  Smith  t.  Force. 
31  Minn.  119,  16  N.  W.  704;  Boav.  Inst  i 
3538;  Cruger  v.  Railroad  Co.,  12  M.  Y.  190- 
201.  Cobbey,  on  the  Laws  of  Beplevln,  says: 
"Where  tbe  plaintiff  claims  as  sole  own»-,  he 
must  stand  or  fall  on  that  claim,  and  cannot 
If  his  alleged  title  turns  out  to  be  invalid  as 
against  the  true  owner,  fall  back  upon,  an  al- 
leged Hen.  The  claim  of  title  Is  a  waiver  of 
any  lien,  and,  in  any  event,  before  be  can 
claim  the  chattel  by  virtue  of  the  Uen,  the 
false  claim  of  title  must  be  abandoned,  the 
title  of  the  true  owner  conceded,  and  the 
claim  I'educed  to  one  of  lien."  Section  601. 
Our  statute  provides  that  In  an  atttdavit  tot 
an  order  for  the  ddlvery  of  prop^y  tbe 
plaintiff  most  show  that  be  Is  the  owner  of 
the  property-,  or  has  a  special  ownersbip  or 
interest  therein,  stating  the  facte  in  relatioa 
thereto,  av.  Code,  S  177. .  The  Code  iire- 
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Bcribea  that  there  can  be  no  felnned  Ibshm  hi 
pleadings,  and  tliat  all  pleadings  must  be 
written  statements  by  the  parties  of  the  tBctB 
constituting  their  respective  claims.  Civ. 
Code,  SS  11, 84.  A  peUtion  In  replevin,  or  for 
conversion,  ought  to  advise  the  defendant  of 
the  nature  of  the  plaintiff's  claim  to  the  prop- 
erty, to  the  end  that  he  can  intelligently  de- 
fend. Of  course,  the  proof  miist  sustain  the 
material  allegations  of  the  Judgment,  Kern 
T,  Wilson,  73  Iowa,  490,  35  N.  W.  594. 

The  piuintiff's  interest  In  the  property, 
upon  the  evidence  oCEered,  was  only  that 
of  a  mortgagee.  There  are  authorities  In 
some  of  the  states  holding  that  after  cou- 
dlUoa  broken  the  title  to  mortgaged  per- 
sonal property  becomes  absolute  In  the  mort- 
gagee, without  redemption.  Our  state  con- 
templates a  different  rule.  Wolfley  T.  Klsing, 
12  Kan.  535;  Kern  t.  Wilson,  supra.  In  the 
mortgages  offered,  the  possession  of  the  prop- 
erty was  retained  by  the  mortgagor  until 
condition  broken.  Therefore,  although  the 
plaintiff,  under  the  statute,  hod  the  legal  title 
to  the  property  referred  to  in  his  mortgages, 
If  they  were  sufficient  In  description,  and  em- 
braced the  property  sold,  he  was  not  entitled 
to  the  possession  of  the  property  until  he  had 
shown  to  the  satisfacUon  of  the  court  that 
the  Indebtedness,  or  a  part  thereof,  secm-ed 
by  the  mortgage,  was  dne  and  nufald,  but 
even  then  his  title  was  not  absolute.  We  are 
referred  to  Miller  v.  Adamson  (Mlun.>  47  N. 
W.  452,  in  support  of  the  claim  that  a  plain- 
tiff may,  in  replevin  or  trover,  allege  gener- 
ally he  is  the  owner  of  the  property,  and 
prove  either  general  or  special  ownership. 
The  dedslcm  is  not  satisfactory  to  us.  Ac- 
cording to  the  common  and  usual  practice, 
OS  it  exists  In  this  state,  a  plaintiff  in  replev- 
tn  sets  forth  in  his  petition  the  facts  which 
constitute  his  special  interest  or  ownership  in 
the  prop«-ty.  I«wis  t.  Bumham.  41  Kan.  540, 
548,  21  Pac.  572;  Beam  v.  McKlhone.  50  XCan. 
400,  81  Paa  1075;  Coder  v.  Stotts,  51  Kan. 
382,  32  Pac.  1102.  "A  party  to  an  acUon 
should  not  be  allowed  to  obtain  benefits  from 
contradictory  and  Inconsistent  allegations, 
d^fberately  made  by  himself  in  his  plead- 
ings. Our  Civil  Code  does  not  contemplate 
any  such  thing.  The  spirit  of  our  Civil  Code 
is  that  a  party  shall  state  In  his  pleadings 
the  real  facts  of  his  case,  and  not  falsehoods 
or  fictions;  and  when  each  party  states  what 
he  believes  to  be  true,  and  the  real  facts  of 
his  case,  the  court  may  know  precisely  where 
the  parties  diffo*."  Losch  t.  Pickett,  30  Kan. 
216,  12  Pac.  822;  Wilson  t.  Fuller,  U  Kan. 
176;  Wolfley  V.  Rising,  12  Kan.  535;  Uoising- 
ton  T.  Armstrong,  22  Kan.  110. 

Where  the  petition  Is  defective  for  want  of 
material  averments,  and  such  avermentB  are 
not  supplied  by  the  answer,  the  petition  is 
not  cured  thereby,  WUhlte  v.  WlUiams,  41 
Kan.  28f^  21  Pac  256.  The  gmeral  denials 
filed  by  the  defendants  did  sot  supply  the 
omls^oBS  in  the  petition.  Upon  the  petition 
and  the  evidenee  Introduced,  the  defendants 


Were  entitled  to  verdict  and  judgment. 
When  the  pleadings  and  the  evidence  show 
that  the  Judgment  is  correct,  it  wlU  be  sna- 
faincd,  notwithstanding  errors  may  have  oe- 
curred  upon  the  trial.  Dry-Goods  Oo.  t. 
Khan  (Kan.)  36  Pac.  327;  Commlskey  v.  Me- 
Plke,  20  Mo.  App.  82-^;  Johnson  t.  Simp- 
son, 77  Ind.  417.  If  a  verdict  had  been  ren- 
dered for  the  plaintiff,  we  might  have  per- 
mitted the  petition  to  be  amended  to  conform 
to  the  facts  proved;  but  When  a  petition  is 
fatally  defective,  and  will  not  support  a  judg- 
ment,  this  court  will  not  examine,  at  the  In- 
stance of  the  plaintiff,  alleged  errors  occur- 
ring upon  the  trial  The  attention  of  the 
district  court  and  counsel  was  directly  called 
to  the  defects  In  the  petition  and  to  the  in- 
competency of  the  evidence,  according  to  the 
record  now  before  us.  Xo  amendments  were 
made  to  the  petition,  and  no  request  was 
made  therefor.  Under  all  the  drcumstances, 
the  Judgment  of  the  district  conrt  will  be 
affirmed. 


■first  NAT.  BANK  OP  OLTDO  v.  PARK- 
HURST  et  al. 

(Supreme  Court  of  Kansas.  Oct.  6,  1894.) 

Rbplbvi^— Eaumlebs  Ekuob^Imstbcctionb— 
BoRDBJt  OP  Proof. 

'  1.  The  overruling  of  a  motion  to  withdraw 
all  the  testimony  of  the  plaintiff  relative  to  his 
apectnl  ownership  of  the  property  sued  for  In  a 
replevin  action,  in  which  tne  petition  alleices 
general  ownership,  is  not  necessaril;  prejudicial 
to  the  defendant.  Snch  evidence,  in  the  absence 
of  amendment  to  the  petition,  tends  to  d^eat 
the  plaintiff,  not  to  sostain  hfaa. 

2.  In  a  replevin  action,  both  parties  claimed 
title  under  the  same  person,— the  plaintiff,  by 
blllB  of  sale  and  collateral  agreements  in  writ- 
ing; the  defendant,  by  chattel  mwtgages.  In 
the  case  the  trial  court  committed  no  error,  un- 
der the  factfi  disclosed.  In  refusing  to  iostrucc 
the  jury  that  the  burden  of  proof  was  upon 
the  plaintiff  to  establish  the  allegstlonfl  of  his 
petition  by  a  pr^wDderaoce  of  the  evidence,  as 
it  appeared  that  the  plaintiff  was  eutitled  to 
recover  unless  the  defendant  established  by  the 
burden  of  proof  that  he  had  anthority,  out- 
aide  of  the  written  Conditions  of  bis  chattel 
mortgages,  to  retain  $449  out  of  the  proceeds  of 
tlie  ninrtKUgcd  property  to  apply  upon  notes  not 
doacriheti  or  Sii'cured  by  the  mortgages. 

(Syllabus  by  the  Coort.) 

Error  from  district  court.  Cloud  county; 
F.  W.  Sturges,  Judge. 

Action  of  replevin  by  Frank  G.  and  C.  T. 
I'arkhurst  against  the  First  National  Bank 
of  Clyde,  Kan.  There  was  a  judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

This  was  an  action  of  replevin  brought  on 
the  loth  of  Marcli.  1S80,  by  Frank  C.  and  C. 
T.  Parkhnrst  against  the  First  National  Bank 
of  Clyde,  to  recover  certain  personal  prop- 
ertj-,  consisting  of  cattle,  horses,  and  agri- 
cultural implements,  of  the  alleged  value  of 
$1,476.  The  petition  alleged,  inter  alia,  that 
plaintiffs  were  the  owners,  etc.,  of  the  prop- 
erty. Trial  had  before  the  court,  with  a 
jury,  at  the  April  term  for  ^^^^^^^^ 
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returned  a  verdict  In  favor  of  the  plaintiffs 
and  against  tlie  defendant,  and  fixed  the 
value  of  the  property  unlawfully  taken  by 
defendant  at  $005.  Judgment  was  rendered 
In  favor  of  the  plaintiffs  for  the  recovery  of 
the  property,  and,  In  case  return  could  not 
be  had,  that  plaintiffs  recover  from  the  de- 
fendant $l,CKt2.50  for  the  value  of  the  prop- 
erty and  interest.  The  bank  filed  Its  motion 
for  a  new  trial,  alleging  the  various  statu- 
tory grounds,  which  was  overruled  and  ex- 
ceptions token.  The  bank  brings  the  case 
Iiore. 

Pnlslfer  &  Alexander,  tor  pl&lntfff  In  error. 
Kcnnett;  Peck  &  Matson.  for  defendants  In 
error. 

HORTON,  C.  J.  (after  stating  the  facts). 
It  Is  insisted  that  the  trial  court  erred  In  not 
striking  out  the  testimony  of  Frank  C.  Park- 
hurst,  and  In  overruling  the  objections  to  the 
testimony  of  George  Parkhurst  relative  to  the 
ownershlpof  thepropertydescribedlnthe  pe- 
tition, on  the  ground  that  it  was  at  variance 
with  the  allegations  thereof.  The  petition  al- 
leged the  plaintiffs  "were  the  owners  of,  and 
entitled  to  the  immediate  possession  of,  the 
property."  We  have  ruled  recently  that, 
where  a  plaintiff  has  a  special  ownership  or 
interest  in  property  which  he  seeks  to  re- 
cover, ho  ought  to  state  In  his  petition  all  the 
facts  in  relation  thereto.  Kennett  v.  Peters, 
37  Pac.  999.  In  this  case,  however,  plaintiffs 
below  introduced  In  evidence  bills  of  sale  of 
the  property,  given  to  them  by  George  L. 
Parkhurst  These  bills  of  sale,  upon  their 
face,  transferred  absolute  ownership  of  the 
property  to  the  plaintiffs  below.  They  were 
properly  received  to  support  the  allegations 
of  the  petition.  The  special  ownership  or  in- 
terest of  plaintiffs  In  the  property  was  par- 
tially disclosed  by  their  testimony  on  cross- 
examination,  but  the  collateral  written  agree- 
ments to  George  Ii.  Parkhurst  were  not  offer- 
ed in  evidence  until  after  the  plaintiffs  rested. 
Tbea&  collateral  agreements  probably  made 
the  bills  of  sale  merely  chattel  mortgages, 
but  by  all  the  parties  thereto  they  Trere  con- 
sidered as  conveying  absolute  title,  and  the 
uollateral  agreements  as  permitting  a  repur- 
chase only.  The  jury  specially  so  found.  In 
the  briefs  filed  by  defendant  below,  and  In 
the  oml  ai^umoit  in  this  court,  no  exceptions 
were  taken  to  the  special  findings  of  the 
jury.  The  evidence  objected  to  tended  to 
prove  that  the  plaintiffs  were  not  entitled  to 
recover  under  the  general  allegatfcms  of  own- 
ership, and  if  proper  Instructions  had  been 
i-equosted  to  fairly  present  this  question  to 
the  Jury,  or  If  a  vmllct  had  been  rendered 
Against  the  plaintiffs  below  upon  the  evl- 
#lence  submitted,  the  point  presented  and  dls- 
•cusscd,  concerning  the  allegations  In  the  pe- 
tition and  the  variance  of  proof,  might  have 
t>een  raised  by  the  defendant  with  some  sub- 
,8tantlal  benefit.  In  the  absence  of  any  amend- 
ment of  the  pleadings;  but  this  was  not  de^e^ 


and  the  trial  court  committed  no  material 
error  in  refusing  to  strike  out  the  evidence, 
or  in  overruling  the  objections. 

2.  It  is  next  insisted  that  the  trial  court 
erred  In  refusing  to  instruct  the  Jury  "that 
the  burden  of  proof  was  upon  the  plaintiffs 
below  to  establish  the  facts  alleged  in  their 
I)etltlon  by  a  preponderance  of  the  evidence." 
Generally,  such  an  instruction  should  be 
given,  but  it  appears  In  this  case  ttiat  both 
parties  claimed  under  George  L.  Parkhurst 
— the  plaintiffs,  under  two  bills  of  sale  ex- 
ecuted February  8th,  18S9,  on  account  of  cer- 
tain debts  of  George  L.  Parkhurst  for  which 
they  were  sureties,  and  for  $600  which  they 
were  to  advance  to  satls^  other  debts.  The 
bank  claimed  the  property  under  four  chattel 
mortgages.  The  contention  of  the  plaintiffs 
was  that  the  proceeds  of  a  part  of  the  mort- 
gaged property  taken  and  sold  by  the  bank, 
together  with  the  tender  made,  more  than 
satisfied  ail  the  liens  on  the  property.  On  the 
other  hand,  the  bank  claimed  that  having  au- 
thority to  use  $449  out  of  the  proceeds  of  the 
mortgaged  properly  to  pay  two  notes,— one 
of  $424  and  another  of  $25,— not  secured,  the 
Indebtedness  described  in  the  chattel  mort- 
gages had  not  been  paid  or  tendered.  There 
really  was  no  controversy  between  the  par- 
ties as  to  the  right  of  the  plaintiffs  below  to 
recover  If  the  mor^ged  indebtedness  of 
George  L.  Parkhurst  to  the  bank  had  been 
satisfied  or  tendered.  There  was  no  contro- 
versy between  the  parties  but  that  the  bank, 
under  Its  chattel  mortgagee,  took  and  sold 
certain  fat  cattle,  and  that  the  proceeds  re- 
ceived were  sufficient  to  pay  all  the  Indebted- 
ness secured  by  the  mntgagee,  except  about 
$30.  This  amount  was  tendered  before  this 
action  was  commenced.  If  the  bank  bad  no 
authority  tnm  Qeixge  Xi.  ParWinrM  to  pay 
the  two  notes  of  $424  and  $25,  not  secured, 
the  proceeds  ot  flie  mortgaged  cattle  sold  by 
It.  with  the  tender,  fnlly  sattefled  the  man- 
gages.  Therefore,  In  this  case,  the  burden 
of  proof  upon  the  pivotal  question,  whether 
the  bmk  had  the  right  to  retain  $4M  out  of 
the  proceeds  of  the  fat  cattle  to  pay  off  the 
two  notes  not  secured  by  the  mortgage,  was 
npcHi  the  bank,  not  upon  the  plaintiffs.  If  the 
trial  court  had  given  the  Instructions  prayed 
(or  concerning  the  burden  of  proof,  then  It 
would  have  been  Its  duty  to  have  stated  fnr- 
thw  Uiat  upon  the  uncontradicted  evidence 
the  plaintiffs  had  sbovn  themselves  entitled 
to  recover,  xmlcfls  the  defendant  lias  estab- 
lished by  a  prepondmince  ot  the  erldence  an 
agreement  with  George  U  ParUinnt  to  ap- 
ply first  from  the  proceeds  at  the  cattle  $149 
to  pay  the  two  notes  not  secured.  Under 
these  drcnmstances  the  court  committed  no 
error  In  refusing  the  instnictloii  requested. 

It  Is  not  urged  In  any  of  the  hvieta  that  the 
special  findings  are  contrary  to  the  evidetice. 
It  appears  from  examlnatlML  that  they  sup- 
port the  Judgment  rendered  under  the  auc- 
tions of  the  petition. 

The  foregoing  are  the  only  errors  refened 
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to  In  the  brief  of  the  bank,  althongh  ttiey  are 
again  discussed  In  ttie  brief  as  third  and 
fonrtb  errors.  The  Judgment  of  the  district 
court  will  be  affirmed.  AH  the  Justices  con- 
curring. 


KENO  LODGE,  NO.  99, 1.  O.  O.  F.,  HUTCH- 
INSON, et  ai  v.  GRAND  LODGE, 
L  O.  O.  F.,  OP  KANSAS,  et  al. 

(Sapreme  Coart  of  Kaneas.   Oct.  6,  18&4.) 

Bexevolent  Societies— La wplx  PfaposES — CoN- 

TBOL  BY  CdUKTS  —  OdD  FeLLOWS'  HqHB  FOB 
OkPSANS— A86E8SKBNT8— IltlUKOTlON. 

1.  Persona  Tohmtarily  becoming  members 
of  a  fraternal  and  benevolent  aocietr  are  bound 
by  all  reoaouable  rules  and  regulatioua  of  the 

2.  Courts  will  not  undertake  to  direct  or 
control  the  internal  polii^  of  such  societiea,  nor 
to  decide  gueBtione  relating  to  the  discipline  oi 
its  members,  but  will  leave  the  society  free  to 
carry  out  any  lawful  purposes  In  its  own  way, 
and  in  acc(«oance  wlui  its  own  roles  and  regn- 
latlona. 

3.  The  method  of  raising  funds  to  carry 
out  one  of  the  benevolent  purposes  tor  which  the 
association  was  established,  and  the  amount  to 
be  so  raised,  is  ordinarily  a  matter  of  policy, 
whilA  the  association  has  power  to  determine. 

4.  Tie  plaintiffs  are  subordinate  lodges  of 
the  Independent  Order  of  Odd  Fellows  in  Kan- 
sas. The  defendants  are  the  grand  lodge  of  the 
order  in  Kansas,  and  its  principal  officers.  All 
the  parties  recognize  the  Sovereign  grand  lodge 
of  the  XTuited  States  as  having  full  legislative 
and  Judicial  power  in  determining  matters  re- 
lating to  ^e  order,  and  an  appeal  lies  from  a  de- 
cision of  the  grand  lodge  of  the  state  of  Kan- 
sas to  the  Sovereign  grand  lodge.  In  October, 
18^,  the  grand  lodge  of  the  state  of  Kansas 
levied  an  asmsBment  of  91.50  ptf  eaidta  im  all 
the  subordinate  lodges  in  Kansas  for  the  pur- 
pose of  aiding  in  eutablishing  a  home  for  the 
maintenance  and  education  of  the  orphans  of 
deceased  Odd  Fellows  of  Kansas  on  lands  con- 
veyed by  B.  V.  De  Boissiere  to  trustees  in  trust 
for  the  mainteoance  of  such  a  home.  Plain- 
tiffs seek  to  enjoin  the  collection  of  this  as- 
sessment. No  appeal  appears  to  have  been  tak- 
en to  tbe  Sovereign  grand  lodge.  The  district 
court  refuaed  an  uijunctioiL  Held  not  error. 

(Syllabus  by  the  Court) 

Rrror  from  district  court;  Shawnee  county; 

Z.  T.  Hazen,  Judge. 

Action  by  Reno  Lodge,  No.  09,  1.  O.  O.  P., 
Hutchinson,  and  others,  against  the  Grand 
I.«dge,  I.  O.  O.  P.,  of  the  State  of  Kansas, 
and  others,  for  an  Injunction.  Thwc  was  a 
JndKtaent  for  defendants,  and  plaintiffs  bring 
error.  Affirmed. 

This  action  was  Instituted  In  the  diatrlct 
court  of  Shawnee  county.  In  the  name  of 
Keno  Lodge,  No.  99,  I.  O.  O.  P.,  Hutchinson, 
and  91  other  lodges  of  Odd  Fellows,  against 
the  Grand  Lodge  of  the  Independent  Order 
of  Odd  Fellows  of  the  State  of  Kansas,  J.  A. 
Campbell.  Grand  Master,  John  A.  Bright, 
Grand  Secretary,  and  Louis  C.  Stine,  Grand 
Treasurer.  The  i>etitlon  says  that  the  grand 
lodge  was  chartered  on  the  10th  day  of 
March,  1858,  by  an  act  of  the  legislature  of 
the  t»rltory  of  Kansas,  and  Is  now  a  duly 
organized  and  existing  corporation.  It  Is 
averred  "that  the  said  defendant,  grand 


lodge  of  Kansas,  derived  Its  sole  power  and 
authority  from  the  Sovereign  Grand  Lodge, 
1.  O.  O.  P.,  of  the  United  States,  and  the  con- 
stitution, laws,  and  resolutions  of  the  cor- 
poration; that  the  said  defendant  corpora- 
tion has  the  supreme  legislative,  executive, 
and  judicial  authority  within  the  state  of 
Kansas,  under  the  constitution,  laws,  and 
resolutions  of  said  Sovereign  grand  lodge." 
The  other  defendants  named  are  the  general 
officers  of  the  grand  lodge  of  the  state.  It 
Is  further  alleged  "that  the  plaintiffs  herein- 
before mentioned,  and  each  of  them,  are 
duly  authorized,  chartered,  and  Instituted 
subordinate  lodges  of  the  Indepondont  Order 
of  Odd  Fellows  of  the  State  of  Kansas,  work- 
ing under  the  Jurisdiction  of  the  defendant 
the  Grand  Lodge,  I.  O.  O.  P.,  of  Kansas,  and 
that  each  of  them  are  duly  Incori»orated  and 
existing  as  such  corporations  under  tbe  laws 
of  Kansas;  that  as  such  subordinate  lodges 
these  plalntllTs  are  subject  to  the  laws,  reg- 
ulations, rules,  and  resolutions  of  the  grand 
lodge  of  Kansas,  and  to  the  supervision  and 
direction  of  the  grand  master  of  said  defend- 
ant grand  lodge."  It  appears  from  the  plead- 
ings and  evidence  that  on  the  11th  day  of 
May,  1892,  E.  V.  De  Boissiere  conveyed' to 
Louis  C.  StIne,  George  A.  Huron,  Mllo  B. 
Ward,  Gewge  W.  Jones,  and  Charles  L.  Rob- 
bins,  and  their  successors,  3,150  acres  of  land 
In  Franklin  county,  and  a  large  amount  of 
personal  property,  In  trust  to  provide  a  home 
on  the  lands  conveyed  for  the  orphaned  chil- 
dren of  deceased  Odd  Fellows  of  the  state 
of  Kansas.  This  conveyance  was  made  with 
the  understanding  that  the  Odd  Fellows 
should  assume  and  pay  an  Indebtedness  of 
abont  $17,500.  At  the  session  of  the  grand 
lodge  held  In  Ft  Scott  In  the  fall  of  1892, 
the  grand  lodge  accepted  the  gift,  and  undtf- 
took  1»  raise  money  to  pay  off  the  indebted- 
ness and  make  needed  Improvements.  For 
this  purpose  they  called  on  the  various  lodges 
in  the  state  for  voluntary  contributions.  In 
response  to  this  call  about  $12,500  was  re- 
ceived. Some  lodges,  however,  failed  to  re- 
spond, and  from  others  Individual  contrlbu- 
tions,  only,  were  forwarded.  At  the  session 
of  the  grand  lodge  held  In  Topeka  In  Octo- 
ber, 1893,  a  per  capita  tax  of  $1  on  the  mem- 
bership of  the  subordinate  lodges  in  the 
state  was  levied  to  pay  off  the  indebtedness 
on  this  property,  and  a  further  per  capita 
tax  of  50  cents  was  levied  to  maintain  and 
equip  the  orphans'  home.  The  lodges  which 
had  made  voluntary  contributions  were  to 
receive  credit  on  their  assessments  for  the 
amounts  already  paid.  The  petition  alleges 
that  this  assessment  was  made  without  law- 
ful anthorl^  by  the  grand  lodge  of  the  state; 
that  the  grand  lodge  has  no  control  over  the 
proi)erty  conveyed  by  De  Boissiere;  that  the 
assessment  discriminates  against  the  plain* 
tiffs  and  other  subordinate  lodges;  that  It 
Is  without  authority,  and  against  the  laws  of 
the  Sovereign  grand  lodge,  and  not  In  ac- 
cordance with  tlie  ob;|ect8  and  ^pu^^^^^^^^ 
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the  order;  that  the  fands  aoneht  to  be  raised 
by  thia  tax  are  proposed  to  be  paid  over  to 
an  Independent  corporatioD,  which  has  been 
organised  for  the  purpose  of  managing  the 
property,  not  under  the  Jurisdiction  or  con- 
trol of  the  grand  lodge  of  Kansas;  that  the 
defendant  Campbell,  as  grand  master, 
tiireatens  to  collect  said  tax  by  every  means 
in  hts  power,  by  refusing  to  communicate 
through  the  deputy  gi-aud  masters  the  semi- 
annual and  annual  passwords,  and  by  re- 
fusing to  allow  Installation  of  elective  offi- 
cers, and  by  threats  of  suspension  if  pay- 
ment te  not  made.  The  petition  concludes 
with  a  prayer  for  an  injunction  restraining 
the  defendants  from  collecting  the  tax,  and 
asks  that  the  grand  master  be  compelled  to 
tiunsmlt  the  passwords  and  Install  officers. 
The  answer  is  long*  and  alleges  many  things 
with  reference  to  the  right  of  the  respective 
lodges  to  appear  as  plaintiffs  In  the  suit, 
and  sets  forth  certain  proceedings  of  the 
state  and  Sovereign  grand  lodges,  which  It 
is  not  necessary  to  recite  at  length.  After- 
wards, on  motion  of  the  plaintiffs  the  case 
was  dismissed  as  to  a  considerable  number 
of  the  plaintiff  lodges,  and  went  to  trial  be- 
tween the  remaining  parties.  The  court  r&> 
fnscd  to  grant  the  plaintiffs  any  relief,  and 
vntcrcd  Judgment  in  favor  of  the  defendants 
tor  vosts, 

Geo.  W.  Wright,  R.  A.  Campbell,  D.  W. 
Kont,  and  J.  Jay  Buck,  for  plaintiffs  In  error. 
Bcrtntm  &  Nicholson  and  J.  G.  Wood,  for 
defendants  In  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
conclusion  we  liavc  reached  In  this  case  ren- 
ders It  unnoccfisary  to  cover  so  extensive  a 
field  of  Inquiry  as  has  been  gone  over  In  the 
briefs  and  on  the  oral  arRument. 

The  right  of  the  plalntiCEs  to  Jointly  main- 
tain this  action  Is  challenged,  and  Justified 
by  the  plaintiffs  on  the  ground  that  it  Is  an 
action  to  enjoin  the  collection  of  a  tax.  We 
do  not  think  tliat  this  Is  a  tax,  within  section 
253  of  the  Code  of  rrocedure.  Neither  the 
grand  lodge  of  tlie  state,  nor  Its  officers,  claim 
any  power  to  enftHrce  payment  of  the  tax  1^ 
any  of  the  meanii  provided  by  law  for  the 
collection  of  taxes.  The  assessment  of  the 
conti'ibuUon  derives  Its  only  force  from  the 
regulations  of  the  Odd  Fellows  organization. 
The  only  i>eualties  for  nonpayment  are  such 
as  Uie  grand  lodge  and  its  t^cers  may  in- 
flict, as  a  matter  of  discipline,  within  the 
order.  While  tiie  Joinder  of  the  plaintiffs  is 
not  wan-anted  by  the  section  of  the  statute 
referred  to,  It  may  be,  however,  that  such 
of  the  plaintiffs  as  are  incwporated  under 
the  Ukws  of  Uie  state,  and  the  individual  memr 
bcrs  of  the  lodges  not  so  hicurpcKnted,  might 
Join  In  this  action,  as  one  of  cuuunon  interest 
affecting  a  great  numbw  of  persons. 

A  more  serious  obstacle  In  the  way  of  the 
maUitenanci'  of  this  acti<m  by  the  plaintiffs 
Is  presented  by  the  character  of  the  acts  it 


seda  t»  enj(^  The  main  cont^tion  wlthtn 
the  lodge  has  beea  as  to  the  rl^t  of  the  state 
grand  lodge,  under  the  coustltatiitHi  and  laws 
of  the  order,  as  established  and  declared  by 
the  Sovereign  grand  lodge,  to  raise  fands  by 
assessments  oa.  subordinate  lodges  Cor  tiie  pmv 
pose  fbr  which  the  assessment  under  coop- 
eration was  made.  The  plalntifb  cwtend  (1> 
that  the  state  grand  lodge  has  no  power  to 
levy  a  tax  aa  subordinate  lodges  for  tbe  pur- 
pose of  establishing  or  maintaining  an  or- 
phans' home;  (2)  that  the  proi»erty  was  given 
by  Mr.  De  Boissiere  to  trustees  not  subject  to 
the  control  of  the  state  grand  lodge,  and  that 
the  state  grand  lodge,  having  neltiMr  title  to 
nor  control  aver  tiie  land  on  whldi  tbe  liome 
to  to  be  established,  could  not  levy  a,  tax  to 
be  used  in  connection  tiierewlth,  even  If  It 
had  the  g«ieral  right  to  estotdisb  and  main- 
tain orphans*  homes  1^  assessmentB  on  Its 
membei's. 

It  is  conceded  by  tbe  parties  that  an  ap- 
peal lies  Arom  the  dedsirai  of  the  grand  lodge 
of  the  state  to  the  Sovereign  grand  lodge  of 
ttie  TTnlted  States.  It  Is  also  conceded  that 
tbe  Sovereign  grand  lodge  has  full  and  nn- 
restrained  legislative  power  as  to  bU  matters 
relating  to  the  purposes  of  tiie  order,  and 
that  all  subordinate  lodges  and  their  mem- 
bers are  bound  by  its  actions.  No  appeal  is 
shown  to  have  bcm  taken  by  lAalntiffs  from 
the  action  of  the  grand  lodge  of  Kansas  ti 
the  Sovwdgn  grand  lodge,  but  they  seek  ta 
have  this  court  decide  what  tbe  rights  of  tUe 
parties  are,  under  the  ctmstitntion,  by-lam. 
rules,  and  regulations  established  de  Sov- 
oreiga  gnind  lodge  for  the  goranment  of  tbe 
ordffi-.  That  aU  benerolent  and  fratmial  op- 
ganlzatlons  are  subject  to  the  laws  of  the 
st^te  and  tbe  Jmrlsdiction  Of  the  oonrts.  in 
proper  cases,  there  can  be  no  doabt.  Nor 
will  the  courts  hesitate,  -whoe  property  rights 
are  invtdved,  to  entotaln  Jurisdiction  and  af- 
ford relief.  Baow  t.  Lodge  Oud.  Sup.)  1  N. 
E.  571;  Oenest  t.  I/Unicm  St.  Jesepfa,  141 
Mass.  417,  6  N.  B.  380;  Torrey  v.  Baker.  1 
Allen,  120;  Austin  t.  Searing,  60  Am.  Dec. 
Gti5.  and  note;  IXOan  v.  Court,  128  Masa.  437; 
Goodmaa  v.  Lodge,  67  Md.  117, 9  AtL  13,  and 
13  AtL  627.  But  In  granting  relief  tbe  oonrts 
take  Into  consideration  the  olijects  and  par- 
poses  of  the  organisation,  and  tba  modes  pn>- 
vided  by  the  diarter,  constitution,  and  by-laws 
of  the  society  for  determining  the  rights  of 
the  members.  Where  tbe  question  Involved 
Is  one  of  policy  or  discipline,  conrta  will  nut 
ordinarily  interfere,  bat  will  leare  all  socta 
questions  to  be  settled  in  the  manner  p<^tiMl 
out  by  the  regulations  of  the  order.  Such  so- 
cieties are  fimned  by  the  pnr^  volimtaiy  as- 
sodation  of  individuals  tot  the  acoomi^lsh- 
moit  of  such  objects  as  th^  have  mutually 
i^^eed  on.  The  aelectioa  oC  the  purposes  for 
which  the  aasodation  is  eatablished.  and  the 
determination  of  tbe  meaaa  1^  which  those 
purposes  shall  be  acoomi^iriied.  are  pecnt 
iarly  matters  to  be  decided  by  the  assodatiou 
alone.  In  this  case  the  queatiea  is  wlwtlier 
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the  grand  Ipdge  of  tiie  state  of  Kansas  shall 
undertake  to  provide  for  the  maintenance 
and  education  of  the  orphana  of  deceased 
members,  by  maklue  use  of  the  property  con- 
Teyed  In  trust  by  De  Boisslert  It  Is  con- 
ceded that  the  care  of  the  orphans  of  deceased 
members  Is  one  of  the  fnndamental  objects 
of  the  order.  The  mode  In  which  that  pur* 
pose  shall  be  accomplished  Is  one  which  the 
Odd  Fellows'  organization  alone  can  deter- 
mine. No  power  rests  anywhere  to  compel 
action,  nor  Is  there  any  law  to  lonhlblt  it 
The  grand  lodge  has  determined  to  carry  out 
Alls  purpose  by  maUng  use  of  this  trust  prop- 
erty, and  levying  an  assessment  on  the  mem- 
bers of  the  order  within  the  state  for  the  pur- 
poses of  paying  off  the  indebtedness  and  malc- 
Ing  needed  ImprovemeDts.  The  right  to  do  so 
Is  challenged,  not  because  in  violation  of  any 
law  of  the  state,  but  because  It  Is  claimed  to 
be  In  violation  of  the  laws  and  regulations  of 
the  Sovereign  grand  lodge,  which  act  as  a  re- 
striction on  the  subordinate  lodges.  It  ap- 
pears that  an  appeal  lies  directly  from  the  ac- 
tion of  the  grand  lodge  of  the  state  to  the  Sov- 
ereign grand  lodge.  This  appeal  maybe  either 
with,  the  consent  of  the  grand  lodge  of  the 
state,  or  without  Its  consent;  but,  in  case  an 
appeal  is  token  without  the  consent  of  the 
grand  lodge,  the  subordinate  lodge  appealing 
most  comply  with  the  decMon  of  the  grand 
lodge  of  tbe  state,  and  In  case  of  an  expulsion 
must  Buzrender  Its  ^ects  to  the  state  grand 
lodge  It  does  not  appear  In  this  case  that 
the  ciniBent  of  the  defendant  grand  lodge  to  an 
appeal  has  been  asked,  nor  that  any  appeal 
has  been  attempted  without  it.  The  mode  In 
irtdcb  the  wders  of  the  grand  lodge  of  the 
suite  are  tiireatened  of  enfwcement  la  by 
severing  ootmecUcm  with  and  the  expul- 
elon  of  the  subordinate  lodges  which  refuse 
to  pay  the  assessments.  There  arc  many  au- 
thorities which  hold  that,  where  a  mode  Is 
pointed  out  for  redressing  grievances  in  an 
association  of  this  kind  by  the  diarfw  or 
by-laws,  members  of  the  organisation  are 
bound  to  pursue  that  remedy  be&we  resorting 
to  the  courts,  and  that  where  a  right  of  appeal 
Is  given  to  a  tribunal  provided  by  the  society 
tlw  members  must  pursue  that  remedy.  Nlbl. 
Mut  Ben.  Soc.  H  70,  130;  Bac.  Ben.  Soc.  I 
M;  Harrington  v.  Association,  TO  Oa.  340; 
Chamberlain  v.  Lincoln,  12!)  Mass.  TO;  La- 
fond  V,  Deems,  81  X.  T.  SOT;  The  Osceola 
Tribe  V.  Schmidt,  5T  Md.  98;  OUver  v.  Hop- 
kins (Mass.)  10  N.  E.  TT6. 

It  is  sold  in  argument  that  property  rights 
of  the  subordinate  lodges  will  be  afCected  by 
the  acticm  of  the  etaie  grand  lodge  In  taking 
away  their  cbiurter  privileges,  but  there  are 
no  averments  in  the  petition  showing  that 
any  otfaw  jwoperiy  rights  are  involved  in  this 
case  than  the  $1.50  per  capita  assessment 
and  the  funds  heretofore  voluntarily  contrib- 
uted. Upon  the  funds  contributed  by  other 
lodges  for  these  spedflc  purposes,  the  idaln- 
tlfTs  have  no  valid  cdaim.  It  is  not  In  any 
sense  their  prof^eartf.  All  benevolent  societies, 


of  necessity,  raise  funds  by  contributions  fron) 
tlieir  Diembors.  The  amounts  of  these  con- 
tributloDB,  and  the  purposes  to  which  they 
rtiall  be  devoted,  are  matters  to  be  determin- 
ed by  the  association  alone.  It  appears  to  us 
manifestly  Inappropriate  for  the  court,  In  this 
ease,  to  decide  as  to  the  rightfulness  of  this 
assessment  The  plaintifTs  are  free  to  pay,  or 
not  to  pay.  as  Oiey  see  fit  They  have  a  right 
to  have  the  question  as  to  the  power  of  the 
state  grand  lodge  determined  the  fiover^ 
elgn  grand  lodge,  whldi  Is  designated  ss  the 
tribunal  to  finally  settle  the  qnestlon.  It 
would  present  a  alngalar  state  U  atcaixs*  wen 
this  court  to  constme  the  ctiarter  and  by-laws 
against  the  ri^t  to  make  the  assessment  BfiA 
thB  Sovereign  grand  lodge,  the  authority  ct 
which  the  plaintiffs  not  only  recognise,  bat 
assert  should  thereafter  dedde  In  ftivor  of 
such  right  If  the  plaintiffs  persist  la  their  ze* 
fusal  to  pay  the  assessment  and  property 
rights  are  thneafter  affected  by  the  action 
of  the  grand  lodge  Of  the  state.  It  will  be  time 
enough,  wboa  questions  in  relation  thoeto 
are  properly  presented,  for  this  comrt  to  con- 
sider them.  In  any  actions  properly  framed 
for  that  purpose.  It  wUl  thiol  also  be  time 
enough  to  determine  how  far  the  parties  are 
conidnded  by  the  action  of  tibe  designated 
tribunals  of  the  ocAa. 

The  spedflc  relief  asked  In  this  case,  that 
the  grand  lodge  be  enjoined  from  collecting 
the  aasessmait  and  that  the  grand  master  be 
required  to  transmit  the  annual  and  semian- 
nual passwords,  and  Install  the  officers  elect- 
ed, seems  to  us  of  a  kind  which  a  court  should 
grant  If  at  all,  only  in  a  case  of  extraordinary 
merit  and  necessity.  The  trial  court  in  this 
case  refused  the  lytpUeation  on  the  m«its  on 
its  construction  of  the  constituti<ni,  by-laws, 
and  regulations  of  the  order.  We  have  not 
deemed  it  necessary  to  go  so  far  in  our  con- 
sideration of  the  case,  but  shall  decline  to 
interfere,  on  the  record  presented,  with  the 
order  of  the  district  court  The  Judgment  is 
therefore  affirmed.  All  the  Justices  concur- 
ring. 


STATE  V.  WELLS. 

(Supreme  Gonrt  of  EanaaB.    Oct  6,  1884.) 

Ckimin'al  La,w  —  Pkivate  Counbkl  roH  Stati— 
Withdrawal  op  ERHoxKorB  InsTRrcTiON  — 
Homicide  —  Failche  to  Cuakoe  as  to  Lowbh 
Droree— DenxDAXT  as  Witness  —  Croh-EIx- 

AMINATIOir. 

1.  It  is  not  error  for  the  coart  to  permit 
rirate  counsel  to  assist  the  conn^  attorney, 
y  liis  requeat,  in  prosecuting  a  orimtnal  ac- 
tion, and  to  mnlce  the  opening  statement  of  the 
case  to  tile  Jury. 

2.  Where  an  erroneous  instructioii  is  in- 
cluded in  the  written  charge  of  the  court,  and 
read  to  the  jury,  the  court  not  only  has  tlie 
right  out  rests  under  the  duty,  to  withdraw 
the  erroneouH  instruction  from  the  considera- 
tion of  the  jury;  and,  where  this  Is  done  in 
Ruch  a  manner  that  it  must  necessarily  hare 
been  clearly  understood  by  the  jury,  the  em>r 
in  the  orifdnal  draft  of  the  Inatrurtions  is  cured. 

3.  The  defendant  was  charged^th  lilUDte. 
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in  the  first  degree,  and  conTicted  of  murder  in 
the  second  dejfree.  That  he  killed  the  deceased 
hj  shooting  him  was  conceded.  The  court  cor- 
rectly defined  the  crime  of  murder  in  the  first 
and  second  degrees,  and  of  manslaughter  in  the 
several  degrees,  but  failed  to  charge  the  jury 
that,  if  they  were  in  donbt  in  which  of  two  or 
more  degrees  the  defendant  was  guilir,  they 
should  convict  of  the  lowest  d^ree  only.  No 
instruction  to  this  effect  was  asked  by  the  de- 
fendant. The  evidence  showed  that  uie  killing 
was  willful  and  malicious,  if  it  was  not  Joatifia- 
ble,  and  did  not  fairly  tend  to  prove  maQslaogh- 
ter  in  any  degree.  Held,  that  no  error  was 
committed  in  fiiiling  to  charge  on  this  point. 

4.  A.  defendant  who  takes  the  stand,  and 
testifies  as  a  witness  in  his  own  behalf,  may  be 
cross-examined  upon  matters  affecting  his  char- 
acter and  credibility  the  same  as  other  witness- 
es; and  the  facts  developed  on  the  cross-exam- 
ination, even  though  they  incidentally  tend  to 
show  that  the  defendant  is  guilty  of  other  of- 
fenses than  that  for  which  he  is  on  trial,  be- 
come proper  avidence  in  the  case,  to  be  consid- 
ered by  the  jury  so  far  as  they  tend  to  prove 
any  iasne  in  the  case. 

6.  Where  a  term  of  the  district  court  at 
which  a  criminal  case  is  properly  triable  lapses 
witiioat  any  formal  adjournment,  and  with- 
out any  special  order  continuing  the  case  till 
the  next  term,  the  court  does  not  thereby  loee 
jurisdiction  of  the  case,  but  may  proceed  with 
the  trial  at  the  next  regular  term. 

6.  The  evidence  in  the  case  examined,  and 
Md  snfiident  to  sustain  the  verdict 
(Syllabas  by  the  Court) 

Appeal  from  district  court.  Ford  county;  A. 
J.  Abbott,  Judge. 

James  W.  Wells  was  convicte<5  of  murder 
in  the  second  dei^ee,  and  appeals.  Affirmed. 

The  defendant  was  charged  with  having 
murdered  Loren  E.  Warren,  and  was  con- 
victed of  murder  in  the  second  degree.  It 
was  shown  on  the  trial  that  the  defendant 
was  the  keeper  of  a  gambling  room  In  Dodge 
Clly.  The  deceased,  Warren,  was  a  bartend- 
er. The  two  parties  had  passed  the  nl^ht 
preceding  the  tragedy  In  the  defendant's 
gambling  room.  The  defendant  commenced 
drinking  about  4  o'clock  In  the  morning,  and 
drank  until  he  became  Intoxicated.  About 
9  o'dodc  he  lay  down  on  a  table  In  a  saloon 
In  the  basement  of  the  Oriel  block,  where  he 
slept  until  somewhere  about  1  o'clock  In  the 
afternoon,  "When  the  deceased  came  and  woke 
him  up.  The  two  went  out  of  the  saloon  to- 
gether, and  soon  came  back,  when  Warren 
said  to  the  bartender,  "Belmere,  some  one  has 
'touched'  JImmie,"  meaning  that  some  one 
had  taken  his  money.  Warren  told  Wells 
that  he  had  the  money  Inside  his  vest  pocket 
Wells  then  ran  his  hand  in  his  pocket  and 
pulled  out  his  money.  The  two  appear  to 
have  been  together  more  or  less  from  that 
time  until  the  occurrence  of  the  tragedy,  the 
defendant  at  various  times  stUl  declaring 
that  he  had  been  robbed.  A  short  time  be- 
fore the  tragedy,  the  two  were  together  In 
the  Palace  drug  store.  Wells  was  still  insist- 
ing that  Warren  had  his  money.  Warren 
said:  "No,  I  haven't.  I  bare  got  $10  that 
belongs  to  yon."  Warren  then  gave  Wells 
flO.  They  then  left  the  Palace  drug  store 
together.  Soon  aft«rwards  tbcy  were  togeth- 
er inside  an  iron  railing,  which  incloses  a 


stairway  leading  Into  the  saloon  who-e  the 
deceased  worked,  under  the  Delmonico  Hotel 
building.  Mr.  Wells  was  still  claiming  that 
he  had  been  robbed.  Warren  was  trying 
to  persuade  him  to  go  down  in  the  basement 
to  talk  the  matter  over.  Some  of  the  time 
Warren  had  hold  of  him.  Wells  said:  "Let 
me  go.  I  want  to  go  home,"— and  called  for 
aid.  Warren  appears  to  have  been  detain- 
ing him  there  Inside  of  the  rail.  He  told 
Wells,  if  he  would  come  aromid  when  he  was 
sober,  and  say  he  had  robbed  bim,  he  would 
make  It  all  right  with  htm  or  pay  him.  War- 
ren finally  let  go  of  Wells,  and  he  climbed 
out  over  the  railing.  After  Wells  had  started 
away,  he  said,  "I'll  show  you  whether  111  go 
home  or  not"  The  defendant  then  went  to 
Zimmerman's  hardware  store,  and  tried  to 
buy  a  gun.  The  proprietor  refused  to  sell  one 
to  him.  While  he  was  In  the  store,  Mr.  Fltz- 
g^Id  came  In,  and  the  defendant  asked  him 
to  Intercede  with  the  proprietor  to  help  him 
get  a  gun,  saying  that  he  believed  they  had 
one,  but  would  not  sell  It  to  him.  He  wanted 
Fitzgerald  to  say  he  was  all  right  This 
Fitzgerald  refused  to  do,  but  told  Wells  that 
he  did  not  tblnk  he  was  in  a  fit  condition 
to  have  a  gun.  Hiey  then  talked  the  mat- 
ter of  the  difficulty  between  M'ella  and  War- 
ren over,  Fitzgerald  advising  the  defendant 
to  go  home,  and  not  have  any  trouble.  Dar- 
ing the  conversation.  Wells  said.  In  sab- 
stance,  that,  if  be  could  get  a  gun,  he  would 
"make  Warren  flght  or  hide  out."  Pltzgtrald 
offered  to  go  home  with  him,  but  the  defend- 
ant did  not  seem  Inclined  to  have  him  do  so. 
From  the  hardware  store,  which  was  the 
next  building  to  the  Delmonico  Hotel,  he  ap- 
I>ears  to  have  gone  into  Laubner's  cigar 
store,  where  he  asked  Laobner  for  a  gun. 
lAubner  refused,  saying  that  he  had  not  any. 
The  defendant  said:  "You  have  got  one  In 
the  safe.**  Being  asked  what  he  wanted  a 
gun  for,  he  said  to  pawn  it  The  defendant 
then  went  to  a  secondhand  store  kept  by  A. 
P.  Coons  In  the  next  block  west,  where  he 
succeeded  In  buying  a  pistol.  The  defendant 
also  asked  for  cartridges,  and  tried  to  open 
the  gun,  but  did  not  seem  to  undwstand  It 
Mr.  Coons  showed  him  how  to  open  it  and 
the  defendant  pat  the  cartridges  Into  it  As 
the  defendant  went  out  of  the  door,  Mr.  Coons 
noticed  that  he  staggM^d  sllp^tly.  The  de- 
fendant then  went  back  east  on  Front  street 
to  the  Delmonico  Hotel  building,  and  down 
the  stairway  leading  to  the  saloon.  After  a 
very  short  time,  he  came  back  up  the  stair- 
way, and  again  started  west  Soon  aftpr- 
wards  the  deceased,  Warren,  came  down  the 
street,  going  east  As  they  approached  each 
other,  several  parties  called  out  to  Warren 
to  look  ont;  that  Wells  bad  a  gnn.  The  par- 
ties continued  walking  towards  each  other. 
There  were  a  number  of  persons  on  the 
street  and  one  man  eeema  to  hare  been  walk- 
ing betwe^  Wells  and  Warren,  so  that  Wells 
did  not  see  Warren  until  they  were  within  a 
short  distance  of  each 
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ynn  Teiy  close  together,  Wella  raised  hlB  pis- 
tol and  fired,  Warren  then  rushed  on  him, 
threw  him  down,  end  choked  blm.  Some  of 
the  l)7stand«s  took  hold  of  Warren,  and  pall- 
ed him  off  from  Wells.  As  they  did  so.  War- 
ren said:  ''Let  me  alone.  I  know  what  I 
am  doing.  I  am  shot"  After  be  was  raised 
np,  he  kicked  Wells  In  the  face.  Shortly  aft- 
erwords he  sank  down  on  the  sidewalk.  He 
was  then  taken  up  and  carried  Into  one  of 
the  neighboring  store  buildings,  where  be 
very  soon  e^^Ired,  the  ball  having  penetrated 
the  lower  part  of  the  heart.  The  defendant 
is  shown  to  be  a  small  man,  weighing  not 
much  over  100  pounds.  The  deceased  was  a 
large  man,  weighing  over  200.  The  parties 
had  always  been  good  friends  until  the  day 
of  this  occurreuce. 

Bd.  H.  Madison,  J.  W.  Ady.  and  B.  F.  Mil- 
ton, for  appellant  John  T.  Little,  Atty.  Oen., 
V.  A.  Mltfdiell,  and  Sutton  &  McOarry,  for 
the  State. 

ALLEN,  3.  (after  stating  the  facts).  Nu- 
merous questions  are  raised  by  the  appel- 
lant, which  we  will  consider  In  the  order  In 
which  they  are  presented  In  the  brief.  It 
appears  that  the  opening  statement  of  the 
case  to  the  jury  was  made  by  W.  M.  Sutton, 
who  was  neither  the  prosecuting  attorney  of 
the  county  nor  his  deputy.  The  defend-mt 
objected  at  the  time,  and  insisted  that,  under 
the  statute,  it  was  a  personal  duty  resting 
«n  the  coun^  attorney,  which  he  could  not 
delegate  to  private  counseL  The  court  over- 
ruled the  objection,  and  the  oi)ening  state- 
ment was  made  by  Sir.  Sutton;  tiie  county 
attorney,  Mr.  Mitchell,  being  present,  bow- 
ever,  and  requesting  that  Mr.  Sutton  be  al- 
.  lowed  to  make  the  opening  statement.  This 
question  was  considered  In  the  case  of  State 
V.  Wilson,  24  Ean.  IHO,  where  Mr.  Ady,  one 
of  the  counsel  for  the  defendant  In  this  case, 
was  employed  to  assist  the  county  attorney 
In  a  prosecution,  and  was  paid  by  the  father 
of  the  deceased,  for  whose  murder  the  de- 
fendant was  tried.  It  was  there  held  that 
it  was  not  error  to  permit  private  counsel 
to  assist  the  public  prosecutor.  In  this  case 
It  appears  that  the  county  attorney  was  per- 
sonally present,  and  that  Mr.  Sutton  acted 
with  his  consent  We  do  not  Qiink  that  par- 
agraph 5295  of  the  General  Statutes  of  1889 
declares  any  special  rule  with  reference  to 
the  opening  statement  to  the  jury.  The  law 
makes  It  the  duty  of  the  county  attorney  to 
conduct  criminal  prosecutions  on  behalf  of 
the  state,  and  all  steps  In  the  trial  arc  alike 
under  his  supervision  and  control.  See,  also, 
State  V.  Smith,  !W  Kan.  flf>,  31  Pac.  784. 

2.  Objection  was  made  to  the  competency 
of  Barrow  and  Torllne  as  jurois.  The  only 
shewing  of  anything  like  a  fixed  Impression 
as  to  a  material  fact  In  the  case  was  dis- 
closed by  the  examination  of  Torllne,  and 
that  was  with  reference  to  the  fact  that 
Warren  had  been  killed.    While  the  word 


"mardered"  was  used  by  the  juror,  be  evi- 
dently did  not  use  it  in  the  legal  sense,  and 
stated  that  be  had  no  opinion  as  to  whetlier 
the  killing  was  justifiable  or  not  As  thetti 
was  no  conflict  whatever  in  the  evidence 
with  reference  to  the  fact  ihat  Warren  w.t8 
killed,  nor  as  to  the  further  fact  that  the  de- 
fendant killed  him,  we  do  not  perceive  that 
the  defendant  could  be  prejudiced  In  any 
manner  by  the  Impression  this  Juror  had 
with  reference  to  It  before  the  trial.  Wo 
think  the  case  comes  within  the  rule  de- 
clared in  State  v.  Medllcott,  9  Kan.  257.  and 
State  V.  Wells,  28  Kan.  321.  The  facts  In 
this  case  are  not  as  strong  as  In  the  last 
case  cited. 

3.  It  Is  claimed  that  a  part  of  the  tiilrty< 
seventh  instruction,  as  written  by  the  court 
and  read  to  the  Jury,  was  erroneous,  and 
that,  having  proceeded  so  far,  the  court  had 
no  power  to  wltitidraw  it;  that  the  erroc; 
having  been  once  made,  was  Irremediable. 
The  record  shows  that,  after  the  instnictlon 
had  been  given,  the  court,  at  the  request  of 
counsel  for  the  state,  withdrew  the  objec- 
tionable part  of  It  Check  marks  were  made 
showing  where  the  part  withdrawn  com- 
menced and  where  It  ended,  and  pendl 
lines  were  drawn  across  the  part  with- 
drawn, and  the  attention  of  the  jury  was 
pointedly  called  to  the  porUon  withdrawn 
by  the  court,  and  the  instructions  so  markiHl 
were  taken  by  the  Jury  to  their  room.  Thera 
can  be  no  doubt  as  to  the  right  of  the  court 
to  modify  or  withdraw  an  erroneous  In- 
struction at  any  time  before  the  case  Is  final- 
ly Bubmiiced  to  the  jury.  The  very  purpose 
of  allowing  exceptions  to  Instructions  Is  that 
the  attention  of  the  court  may  be  directed  to 
any  part  tiiat  may  be  erroneous,  and  that 
the  court  may  then  and  there  review  aud 
correct  the  error.  This  proposition  Is  amjdy 
supported  in  the  authorities.  Stttig  v. 
Birkestack,  38  Md.  158;  Jones  v.  Talbot.  4 
Mo.  279;  Hall  v.  State.  8  Ind.  430;  Sage  v. 
ILiIlioad  Co.,  134  Ind.  100,  33  N.  771; 
Thomp.  Char.  Jur.  |  03. 

It  is  urged  In  tills  connection  that  the  lan- 
guage used  by  the  court  at  the  time  this  port 
of  the  instructions  was  withdrawn  Indicated 
that  tbe  court  still  believed  it  to  be  sound, 
and  that  the  Jury  might  have  been  Influenced 
by  it,  notwithstanding  its  withdrawal,  bc- 
Hevlsig  Uiat  the  Judge  was  right  in  the  tlrst 
Instance.  We  do  not  perceive  any  special 
force  In  the  argument  In  all  cases  where 
a  trial  Judge  gives  an  erroneous  instruction, 
it  is  to  be  presumed  that,  at  the  time  he 
wrote  it  he  thought  it  was  a  coiTect  expres- 
sion of  tbe  law;  and,  In  any  case  where  an 
Instruction  Is  withdrawn,  It  might  be  ar- 
gued that,  because  the  judge  had  once  as- 
serted tiiat  it  was  a  correct  proposition  of 
law.  It  would  necessarily  have  Influenced  tiie 
jury.  Jun«  are  presumed  to  act  intelli- 
gently, as  well  as  courts;  and,  when  the 
court  lias  withdrawn  from  their  considera- 
tion a  portion  of  the  instructions.  It  Is  to  be 
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presumed  that  they  will  not  give  It  any 
weight  in  their  dellheratlons. 

4.  We  think  the  definition  of  "reasonable 
donbt"  la  about  as  good  as  Is  ordinarily 
given,  and  the  expression  that  all  that  can 
ordinarily  be  obtained  In  human  affairs  is 
reasonable  certainty  does  not  convey  an  es- 
sentially different  idea  from  that  of  the  ab- 
:>en'.'t  of  reasonable  doubt. 

5.  Error  is  claimed  because  the  court  failed 
to  Instruct  that,  if  the  Jury  were  In  doubt  in 
which  of  two  or  more  degrees  of  an  offense 
the  defendant  Is  guilty,  he  may  be  con- 
victed of  the  lowest  degree  only.  No  Instruc- 
tion on  this  point  was  asked,  and  It  may 
well  be  doubted  whether,  under  the  foruu-r 
decisions  of  this  court,  a  reversal  could  be 
had  on  this  ground.  State  v.  Pfefferle,  a6 
Kan.  96,  12  Pae.  406;  State  v.  Peterson.  .18 
Kan.  211,  16  Pac.  263;  State  v.  Ester.  44 
Kan.  572,  24  Pac.  986.  The  defendant  was 
charged  with  murder  in  the  first  degree. 
His  defense  was  that  his  mind  was  so  al- 
fected  by  intoxicating  liquors  that  he  did 
not  know  what  he  was  doing,  and  conse- 
quently was  Incapable  of  entertaining  a  pur- 
pose in  his  mind  to  do  any  act,  and  wholly 
incapable  of  judging  between  right  an<I 
wrong.  On  the  witness  stand  he  testified  that 
he  had  no  recollection  whatever  of  having 
shot  the  deceased,  and  had  very  little  recol- 
lection as  to  what  transpired  at  any  time 
after  he  awoke  In  the  saloon  until  his  family 
visited  him  at  the  Jail,  In  the  evening.  It 
seems  clear  that  the  defendant  was  guilty 
of  murder,  or  no  offense  punishable  by  law. 
We  are  unable  to  find  anything  in  the  evi- 
dence indicating  the  commission  of  man- 
slaughter In  any  degree.  Instructions 
should  only  be  with  reference  to  the  law  ap- 
plicable to  the  facts  disclosed  by  the  testi- 
mony. The  court,  however,  did  Instruct  fully 
as  to  what  constitutes  the  various  degrees 
of  manslaughter. 

The  forty-second  Instruction  Is  criticised, 
and  especially  the  first  part  of  it.  When 
read  In  connection  with  the  one  which  Im- 
mediately follows  It  we  do  not  perceive  that 
It  Is  open  to  the  criticism  urged  by  counsel, 
nor  that  the  two  instructions,  as  a  whole, 
could  be  at  ah  prejudicial  to  the  defendant. 
Ordinarily,  it  may  be  better  to  omit  anything 
like  a  discussion  of  general  policy,  or  of  the 
duty  of  Jurors  in  reference  to  the  enforce- 
ment of  criminal  laws,  and  of  the  effect  that 
a  verdict  may  have  on  the  welfare  of  the 
body  politic;  yet  we  are  not  prepared  to  say 
that  It  would  in  all  cases  be  Improper  for  the 
court  to  advert  to  such  matters.  We  per- 
ceive nothing  harmful  In  the  language  used 
In  this  case. 

6.  The  scope  of  the  cross-examination  of 
the  defendant  on  the  witness  stand  Is  com- 
plained of.  In  the  case  of  State  v.  Pfefferle, 
supra,  the  second  and  third  paragraphs  of 
the  syllabus  are  as  follows:  "{2)  Where  a 
defendant  In  a  criminal  case  takes  the  wit- 
ness stand  to  testify  In  his  own  behalf,  be 


assumes  the  character  of  a  witness,  and  Is 
entitled  to  the  same  prlvll^es,  and  subject 
to  the  same  tests,  and  to  be  contradicted, 
discredited,  or  Impeached  ihe  same,  as  any 
other  witness.  (3)  The  extrat  to  which  a  wit- 
ness may  be  cross-^amlned  on  matters  Irrele- 
vant and  collateral  to  the  main  issue,  with  a 
view  of  impairing  his  credibility,  depends  up- 
on the  appearance  and  conduct  of  the  wit- 
ness, and  all  the  circumstances  <^  the  caae, 
and  necessarily  rests  in  the  soimd  discretion 
of  the  trial  court;  and  only  where  there  has 
been  a  clear  abuse  of  that  discretion  will  er- 
ror lie."  Many  authorities  liearlng  on  the 
question  were  carefully  reviewed,  and  are 
cited  In  the  opinion.  See,  also,  Blc^  Cr.  Er. 
p.  350,  note. 

The  defendant  having  testified  In  his  own 
behalf,  counsel  for  the  state,  on  cross-exami- 
nation, asked  him  with  reference  to  his  occu- 
pation, his  past  life,  and  particular  difficul- 
ties and  quarrels  he  had  had,  and  with  ref- 
erence to  bis  having  carried  and  us^^-d  danger- 
ous weapons  at  other  times.  It  Is  insisted 
that  such  examination  was  Impi'oper,  and 
that  it  was,  at  least,  the  imperative  duty  at 
the  coiu*t  to  Instruct  the  Jury  that  the  evi- 
dence given  by  the  defendant  In  answer  to 
these  questions  could  be  used  only  for  the 
purpose  of  affecting  his  credibility.  No  such 
Instruction  was  given.  In  the  case  of  People 
V.  Casey.  72  N.  Y.  393,  it  was  said  by  Earl, 
J.,  In  delivering  the  opinion  of  the  court: 
"Upon  the  trial  the  prisoner  was  a  witness  in 
bis  own  behalf,  and  It  Is  now  complained 
that  the  counsel  for  the  people,  on  cross-ex- 
amination, was  permitted  to  question  him 
as  to  other  altercations  In  which  he  had  been 
engaj?ed  and  other  assaults  which  he  had 
committed.  This  complaint  is  not  weD 
founded.  When  a  prisoner  offers  himself 
as  a  witness  in  his  own  behalf,  he  Is  subject 
to  the  same  rules  upon  cross-examination  as 
any  other  witness.  He  may  be  asked  ques- 
tions disclosing  his  past  life  and  conduct,  and 
tnus  Impairing  bis  credibility.  Such  ques- 
tions  may  tend  to  show  that  he  ha?  before 
been  gidlty  of  the  same  crime  as  that  for 
which  he  is  upon  trial,  but  they  are  not  on 
that  account  Incompetent  When  he  offers 
himself  as  a  witness,  and  socks  to  take  the 
beuetit  of  the  statute  which  authcaizes  him 
to  testify  in  his  own  behalf,  he  takes  the 
hazard  of  such  questions.  He  must  deter- 
mine, before  he  offers  himself,  whether  his 
examination  will  benefit  or  Injure  him.  The 
extent  to  which  such  an  examination  may  go 
to  test  the  witness'  credibility  Is  largely  In 
the  discretion  of  the  trial  coui*t"  Sec,  also. 
People  V.  Irving,  95  N.  Y.  541. 

7.  The  InformaUon  In  this  case  was  filed 
on  the  4th  of  September,  1893.  The  Septem- 
ber term  of  the  district  court  of  Ford  county 
commenced  on  the  next  day.  An  applica- 
tion was  made  for  a  continuance  of  the  case 
till  the  January  term,  1894,  which  was  over- 
ruled. Tho  court  then  announced  that  an 
adjourned  session  of  the  courLjvould  be  hdd 
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on  the  8th  of  Kovmber,  at  which  time  this 
case  would  be  colled  for  trial.  The  Septem- 
ber term  was  th^eefter  adjourned  until  the 
10th  of  October,  which  was  the  re^lar  day 
for  conrening  court  in  Hamlltcm  coun^,  In 
the  same  district  The  court  convened  In 
HamUtcu  county  on  that  day,  and  a  Judge 
pro  tern,  was  selected  In  Fwd  county,  who 
attempted  to  adjourn  the  Ford  county  term 
untU  the  8th  day  of  Noremba;  the  district 
Judge  not  b^ng  present  elthw  fn  Ford  or 
Uandlton  county.  On  the  8th  of  November, 
court  did  not  convene  In  Ford  county,  and 
no  further  wder  with  refa%iice  to  the  caae 
was  made  after  that  continuing  the  trial  to 
that  date.  A  mottoa  was  made  In  the  dis- 
trict court  to  discharge  tire  defendant,  on  the 
groond  that  the  court  had  lost  Jurisdiction  of 
the  case.  This  motion  was  ovoruled,  and 
the  trial  proceeded  at  the  January  term,  1894, 
We  do  not  thinlc  tiieao  tacts  show  any  loss  of 
jorlBdlcticm.  The  Infnrmation  was  stiQ  pend- 
ing against  tlie  defaidant  The  offense  was 
committed  in  Ford  coun^.  The  defendant 
was  in  custody.  No  provlslwi  of  the  statute 
is  called  to  our  attention  which  could  by  any 
constructioii  take  away  the  Jurisdiction  of 
the  court,  and  we  have  no  knowledge  of  any 
such  iHrovisI<m.  We  suppose  the  general  rule 
is  that  all  business  remaining  undisposed  ai 
at  the  end  of  a  term  of  conrt  goes  over  to  the 
next  term,  whetbw  any  formal  order  to  that 
effect  la  entered  or  not. 

8.  On  the  oral  argument  it  was  strenuously 
Insisted  by  counsel  that  the  evidence  in  this 
case  falls  to  nph<dd  the  verdict;  that  it  is 
apparent  from  the  testimony  of  all  the  wit- 
nesses that  the  defmdant  was  not  only 
drunk,  but  so  drunk  that  he  otteriy  lulled 
to  know  what  he  was  doing  at  the  time  he 
killed  Wair«i.  This,  really,  was  the  main 
question  passed  on  by  the  Jury  at  the  trial. 
That  the  dtfendant  had  been  drinking,  and 
was  under  the  influence  of  IIquot  at  the  time 
.of  the  tragedy,  cannot  be  doubted;  but  this 
alone  does  not  render  him  necessarily  Irre- 
sponsible. If  he  knew  the  nature  of  bis  acts, 
and  could  Judge  between  right  and  wrong, 
the  law  holds  blm  responsible  to  the  same 
extent  as  though  not  under  the  influence  of 
intoxicants.  While  at  the  head  of  the  stairs 
leading  into  the  saloon  in  tbe  basement  of 
the  Delmonico  Hotd  building,  he  asked  the 
deceased  to  let  him  go,  claiming  that  he 
wished  to  go  home.  As  soon  as  he  got  away 
from  him,  be  manifested  no  disposition  to 
go  home.  On  the  controry,  he  made  unsuc- 
cessful efforts  to  get  a  pistol  at  two  different 
places.  He  th^  went  to  a  store  in  another 
block,  where  he  succeeded  In  buying  a  pistol 
and  cartridges,  and  loading  the  piatal.  In- 
stead of  g<^g  home  then,  he  turned  back, 
and  went  to  the  place  where  he  had  left  the 
deceased,  and  where  be  might  reasonably  ex- 
pect to  find  him,  evidently  in  search  of  him. 
After  looking  in  at  the  door,  failing  to  find 
him  there,  he  ascended  the  steps  to  the  Mde- 
walk,  and  started  west  on  the  street  with  the 
v.S7p.noLlS— 64 


pistol  In  his  hand,  erldoaUy  looking  for  the 
deceased;  and  oa  meeting  lilm,  ofta  going 
only  a  very  short  distance,  he  at  once  raised 
his  idstol,  and  shot  Warren  through  the  heart 
If  a  Jury,  under  these  facts,  testlfled  to  by 
many  witnesses,  could  have  accepted  the  de- 
fendant's statemoit  that  he  remembered  ab< 
Bolntely  nothing  as  to  what  trans^red  dur- 
ing tiut  tfme^  it  woud  have  been  a  most  on- 
usual  exhibitlOD  of  credibility  on  thehr  part 
It  is  certainly  very  dlfflcidt  to  beUeve,  if  not 
absolutely  Incredible,  that  the  defendant 
could  in  80  many  ways  have  indicated  a  set- 
tled purpose  to  take  tlie  life  of  the  deceased, 
and  have  sought  and  obtained  means  to 
carry  ^t  purpose  Into  effect  with  so  much 
care,  and  then  have  hunted  and  found  his 
victim,  and  accomplished  his  purpose,  without 
knowing  anything  at  oil  about  what  he  was 
d<^.  The  Jmy  evidoitly  discredited  his 
story,  and  bo  do  we;  and  while  there  are 
many  drcmnstances  showing  deliberation 
and  pcmeditattom  thus  In^catlnc  mwdw  in 
the  first  degree,  the  jury  have  acquitted  the 
defmdant  as  to  these  demmts  of  criminality; 
but  the  facts  discloBed  by  the  testimony  are 
still  ample  to  show  that  the  killing  was  done 
purpose  and  maliciously.  It  may  be  that 
the  defendant  would  not  have  committed  the 
crime  If  sober,  and  that,  in  a  certain  sense, 
the  Intoxicants  which  he  bod  tak«i  ore  the 
cause  at  the  olme;  yet  he  had  taken  them 
oC  bis  own  volition,  and  It  Is  universally  lield 
that  intoxication  voluntarily  Induced  Is  nei- 
ther an  excuse  for  nor  a  Justification  of  crime. 
We  perceive  no  snbstantlal  error  In  the  rec- 
ord, and  the  Judgment  Is  affirmed.  All  the 
Justices  concurring. 


BRYAN  V.  CONGDON. 

(Supreme  Court  of  Kansas.    Oct  6,  1894.) 

Arrest  is  Civil  Actios — Appidavit — Sufficibs- 
CY  —  When  Part  or  Kbcord  ~  Btoraoi  or 

QrAIH— TiTLB. 

1.  An  affidavit  filed  under  the  provirions  of 

the  Code  of  CiTil  Procedare,  as  a  baBis  on  whirh 
process  is  issued  miuisterially  by  the  olerk  of 
the  court,  becomes  a  part  of  the  record  in  the 
case. 

2.  An  affidavit  filed  nnder  section  148  of 

the  Code  of  Civil  Proredure  to  obtain  an  order 
for  the  arrest  of  the  defendant  becomes  a  part 
■of  the  record,  and  where  its  sufficiency  is  at- 
tacked by  motion,  and  sastiiined  by  the  district 
court,  its  ruliuK  thereon  mny  be  reviewed  by 
this  court  without  incorporating  the  affidavit 
in  a  bill  of  exceptions.  Beintr  a  pfirt  of  the 
rp<*ord.  it  mny  be  Included  in  the  transcript  of 
the  proceedings  of  the  trial  court. 

3.  An  affidavit  for  the  arrest  of  the  defend- 
ant io  a  civil  action,  broufibt  to  recover  the 
vnlne  of  a  auantity  of  wheat  deposited  by  the 
plaintiff  in  the  warehoose  of  the  defendant,  for 
which  negotiable  receipts  were  issued  by  the 
defendant,  which  charges  an  unlawful  sale  and 
conversion  of  the  wheat  by  the  defendant  with- 
out the  written  assent  of  the  pifdntiff,  but  fails 
to  state  either  that  there  was  no  oral  assent, 
that  the  plaintiff  was  still  the  owner  and  hold- 
er of  the  receipts,  or  that  the  receipts  were  re 
turned  or  presented  to  the  defendant  to  be 
surrendered  on  delivery  of  the  wheat,  is  insuffi- 
cient to  warrant  the  arrest  of  the  defendant  i 
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4.  Graia  depoaited  in  a  public  warehouse, 
and  receipted  for  under  the-  pro%-iHion8  of  chnp- 
tpr  24H  of  the  Laws  of  to  be  minpled 

with  other  mrain,  dues  not  thereby  iDecome  the 
(iroperty  of  the  warehouseniau;  uat  the  graiu 
stored  m  a  wn  rehouse,  of  a  partionlar  kind  and 
ernde,  is  the  jirniiert.v  of  the  holders  of  the  re- 
(.■eipts  outstandiiiK  afmiiiHt  it. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Harvey  counlr; 
F.  L.  Martin,  Judge. 

Action  by  William  Congdon  against  S.  J. 
Bryan  to  recover  the  value  of  certain  wheat 
delivered  by  plaintiff  to  defendant  to  be 
stored  in  the  latter's  public  warehouse,  and 
wliicb  plaintiff  alleged  defendant  couverted. 
On  affidavit  by  plaintiff  that  the  debt  for 
which  the  action  was  brought  was  firandu- 
lent^  contracted,  the  court  entered  an  order 
tor  the  arrest  of  defendant  There  was  an 
ordw  refusing  to  vacate  the  order  of  arreBt, 
and  defendant  brings  enrw.  Reversed. 

A.  li.  Green,  for  plaintiff  In  error.  Bow- 
man &  Bucher,  tw  def^dant  In  enror. 

ALLEN,  J.  Varlons  objections  are  raised 
by  the  defendant  In  error  to  the  conaldau- 
tlon  of  the  record  In  this  case. 

We  think  the  certificate  of  the  cl«*  to  the 
transcript  la  sufficient  and  that  there  Is  no 
difficulty  In  determining  what  it  contains,  or 
what  iB  referred  to  in  the  petition  In  error - 
as  a  "transcript" 

It  Is  next  contended  that  the  affidavit  for 
the  arrest  of  the  philntlfl  In  error  is  not  a 
part  of  the  record  In  the  case,  and  that  In 
order  to  make  It  a  part  of  the  record,  and 
bare  it  considered  by  this  court,  it  must  be 
Incorporated  In  a  bill  of  exceptions.  It  is 
true  that  It  has  been  often  decided  by  this 
court  that  affidavits  used  as  evidence  on  the 
hearing  of  a  motion  before  a  district  court 
must  be  Incorptn-ated  in  a  bill  of  exceptions 
beforo  they  can  be  considered  by  this  court 
But  this  affidavit  was  one  filed  with  the  dis- 
trict derk  for  the  purpose  of  oomplylng  with 
the  provisions  of  section  1^  of  the  Code  of 
Civil  Procedure,  and  obtaining  an  order  for 
the  arrest  of  tbe  defendant  It  was  the 
foundation  on  which  an  order  of  arrest  Is- 
sued as  process  of  the  court  by  the  clerk, 
was  based.  Under  the  statute  no  judicial 
officer  was  required  to  pass  on  Its  sufflclCTcy. 
SecUon  173  of  the  Code  provides  tliat  the  de- 
fendant may  at  any  time  before  Judgment 
move  the  court  to  vacate  an  order  of  arrest, 
and  section  174  reads:  "If  the  motion  be 
made  upon  affidavits  on  the  part  of  the  de- 
fendant, but  not  otherwise,  the  plaintiff  may 
oppose  the  same,  by  affidavits  or  other  evi- 
dence, In  addition  to  that  on  which  the  order 
of  arrest  was  made."  Under  this  section  It 
Is  clear  that  the  defendant  may  at  any  time 
before  Judgment  require  the  court  to  pass 
Judicially  on  the  sufficiency  of  the  affidavit 
Where  no  counter  affidavits  are  offered  in 
evidence  the  sufficiency  of  the  original  affida- 
vit Is  tested  In  substantially-  the  same  man- 


ner as  the  Bufficl^cy  of  a  pleading  Is  tested 
on  demurrer,  tbe  court  being  called  on  to 
det»mlne  whether  the  matters  stated  In  the 
affidavit  are  snffit^ent  to  authorize  the  order 
of  arrest  which  had  been  Issued  thereon  by 
the  clerk.  We  think  an  affidavit  of  this 
character  Is  properly  a  part  of  the  record, 
like  an  affidavit  for  publication,  as  It  Is  the 
foundation  on  which  the  process  of  tbe  court 
is  based.  If  other  affidavits  were  used  on 
the  hearing  of  the  motion  to  discharge  the 
order  of  arrest,  such  affidavits  could  onlj  be 
made  a  part  of  tiie  record  bill  of  excep- 
tions, because  their  only  purpose  would  be 
to  furnish  evidence  on  the  trial  of  a  contest- 
ed question  of  fact  Affidavits,  howevw, 
which  ore  required  by  law  to  be  filed  as  a 
prerequisite  to  the  Issuance  of  process,  and 
which  are  not  required  to  be  passed  on  Judi- 
cially, may  properly  be  denominated  a  part 
of  the  proceedings  In  the  case,  and  become 
a  part  of  the  record.  It  has  been  rq»eatedly 
held  by  this  court  that  an  affidavit  for  pub- 
lication of  summons,  which  Is  totall7  defi- 
cient in  a  matwial  point,  confers  no  Jurisdic- 
tion, and  may  be  attacked,  not  only  In  the 
case  In  which  It  is  filed,  but  In  a  collateral 
action,  at  any  time.  See  Harris  r.  Claflln. 
36  Kan.  543.  13  Pac.  880,  and  cases  cited; 
also,  Adams  v.  Baldwin.  49  Kan.  781,  31  Pac. 
081. 

This  action  was  brought  by  William  Couk- 
dou,  as  plaintiff,  against  S.  J.  Bryan,  to  re- 
cover the  value  of  2,122%  bushels  of  wheat 
which  the  plalntifT  delivered  to  the  defend- 
ant to  be  d^nslted  In  defendant's  public 
warehouse  for  storage,  which  It  Is  alleged  the 
defendant  imlawfully  converted  to  his  own 
use.  The  affidavit  filed  to  obtoln  the  order 
of  arrest,  after  stating  the  nature  of  the 
case,  and  alle^ng  grounds  for  the  arrest  of 
the  defendant  In  the  language  of  the  stat- 
ute, contains  the  following:  'That  said  affi- 
ant is  Justified  In  the  bdlef  of  the  existonoe 
of  the  above  particulars  by  the  following 
facta  and  circumstances,  threats,  and  decla- 
rations: That  ever  since  the  first  day  of  An- 
Snst,  A.  D.  1802,  the  defendant  has  been,  and 
BtlU  is.  a  ke^er  of  a  public  warehonse  for 
the  purpose  of  storing  grain  at  the  city  of 
Sedgwick.  In  Harvey  county,  Kansas;  that 
during  the  mouths  of  Aufrnst  and  September, 
1802,  the  plaintiff  delivered  to  and  stored 
with  said  defendant  In  the  defendant's  ware- 
house aforesaid,  twenty-one  hundred  and 
twenty-two  and  two-thirds  bushels  of  wheat 
for  which  said  defendant  Isstied  and  delir- 
ered  to  said  plaintiff  three  separato  ware- 
house receipts,  copies  of  which  are  hereto 
attoched,  marked  'Kxhibits  1,  2,  and  3;'  that 
since  the  storing  of  said  grain  as  aforesaid 
said  defendant  has  sold,  shipped,  transferred, 
and  removed  said  grain  beyond  the  control 
of  said  defendant  wrongfully,  and  without 
the  written  assent  of  said  plaintiff,  and  has 
not  now  said  grain,  or  any  grain  of  like  quai- 
ls, to  deliver  to  said  plaintiff;  and  said  de- 
fendant has  wholly  failed  to  reimburse  or 
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ptiy  said  plaintiff  for  said  grain  so  wrongfolly 
8bipi»ed,  removed,  transferred,  and  convert- 
ed. nnlawfuUy  and  wroi^fully,  to  tbe  de- 
fendant's own  use,  as  aforesaid.*'  The  re- 
ceipts are  all  in  the  same  form,  and  differ 
only  In  dates  and  quantities.  No.  1  Is  as  fot 
lows: 

"City  Elevator.  8.  J.  Bryan.  Proprietor. 
No.  ■  :  J.  W.  Qnatl,  ilnnager.  Sedg- 
wick, Kansas,  Sept  24th.  1802.  This  certi- 
fies that  we  have  received  in  store  from  Wm. 
Congdon  seventeen  hundred  and  ninety-seven 
and  twenty  bua  No.  2  hard  wheat,  subject 
to  the  order  hereon  of  Wm.  Gongdon,  and 
the  Burrender  of  this  receipt  and  payment 
of  charges.  It  is  hereby  agreed  by  the  bold- 
er of  this  receipt  that  the  articles  herein 
mentioned  may  be  stored  with  others  of  the 
same  grade  and  quality.  Ijoes  by  fire  or 
heating  at  owner's  risk.  This  Is  stored  at 
Vj  cents  per  bu.  first  month,  and  ^  cents  per 
bus.  second,  and  each  additional  month  or 
fracUon  th^eof.  J.  W.  Quail,  Managw. 
107.860  lbs." 

Are  these  statements  sufficient  to  show 
that  the  defendant  fraudulently  contracted 
the  debt  for  which  snit  was  brought?  The 
statute  requires  that  the  affidavit  contain 
a  statement  of  the  facts  on  which  the  plaln- 
tlff  Justifies  his  belief  in  the  ground  for  ar- 
rest. These  facts  must  be  sufficient  to  es- 
tablish the  charge.  GlUett  v.  Thlebold,  9 
Kan.  427;  Tennent  r.  Weymouth,  25  Kan. 
21;  HausB  v.  Kohlar,  Id.  640.  The  affi- 
davit states  that  the  defendant  sold  and  re- 
moved the  grain  without  the  written  assent 
of  the  plaintiff,  and  counsel  for  the  defend- 
ant in  error  calls  our  attention  to  paragraph 
143T  of  the  General  Statutes  of  18^9,  which 
reads:  "No  warehouseman,  wharfinger  or 
other  person  shall  sell  or  encumber,  ship, 
transfer,  or  In  any  manner  remove  beyond 
his  immediate  control  any  goods,  wares, 
mercluindlse,  grain  or  other  produce  or  com- 
modity, for  which  a  receipt  shall  have  been 
given  as  aforesaid,  without  the  written  as- 
sent of  the  person  or  persons  holding  such 
receipt."  On  the  other  hand  it  is  contended 
that  this  section,  together  with  the  whole  of 
chapter  206  of  the  I^aws  of  1S72,  of  which  it 
was  a  part,  was  repealed  by  chapter  248  of 
the  Laws  of  1891.  The  latter  act  does  not 
repeal  the  former  by  direct  reference,  but 
repeals  all  laws  inconsistent  with  its  provi- 
sions. It  is  contended  on  behalf  of  the  de- 
fendant in  error  that  the  act  of  1872  Is  In 
force,  at  least,  as  to  warehouses  having  a 
capacity  of  less  than  75,000  bushels,  and  that 
the  act  of  1891  relates  only  to  public  ware- 
houses having  a  capacity  of  75,000  bushels  or 
more.  Section  6  of  the  act  of  1891  provides 
for  receipts  to  be  Issued  by  the  warehouse- 
jnan  to  the  owner  of  the  grain,  and  requires 
the  receipt  to  state  "that  the  grain  represent- 
ed thereby  Is  deliverable  upon  the  return  of 
the  receipt,  properly  endorsed,  by  the  person 
to  whose  order  It  was  issued,  and  the  pay- 
ment ot  proper  cbatgea  for  storage."  Sec- 


tion 7  provides  for  Issuing  a  duplicate  In  case 
of  the  loss  of  the  original.  Section  8  con- 
tains provisions  requiring  cancellation  of  the 
receipt  on  the  delivery  of  the  grain,  and  also 
for  the  surrender  of  the  original  receipt,  and 
the  issuing  of  new  ones,  in  case  of  desire  to 
divide  the  grain  and  have  it  represented  by 
two  or  more  receipts.  Section  10  provides: 
"On  the  return  of  any  warehouse  receipt, 
properly  endorsed,  and  the  tender  of  all 
proper  charges  upon  the  property  i-pprcsent- 
ed  by  It,  such  property  shall  be  Immediately 
delivered  to  the  holder  of  such  receipt,  and 
shall  not  be  subject  to  any  further  charges 
for  storage  after  demand  for  such  delivery 
shall  have  been  made."  Whether  this  case 
is  to  be  determined  by  the  act  of  1872  or  by 
that  of  1891,  the  grain  deposited  In  the  ware- 
house Is  subject  to  dellveiy  only  to  the  per- 
son holding  the  receipt  Section  11  of  the 
act  of  1872  expressly  makes  warehouse  re- 
ceipts negotiable  instruments,  and  the  pro- 
visions of  the  act  of  1891  fully  recognize  their 
negotiability.  The  statement  of  the  affida- 
vit is  that  the  sale  and  removal  was  without 
the  written  assent  of  the  plaintiff.  There  Is 
no  averment  anywhere  that  the  plaintiff  was 
still  the  bolder  or  owner  of  the  outstanding 
receipts,  nor  Is  there  any  averment  In  the 
affidavit  that  the  receipts  had  been  returned 
or  presented  to  the  defendant,  and  the  grain 
represented  by  them  demanded.  Under  ei- 
ther act  the  defendant  not  only  had  a  right 
to  refuse  to  deliver  the  grain  without  a  re- 
turn of  the  receipts,  but  It  was  his  duty  to  do 
so.  The  act  of  1891  contains  numerous  pro- 
visions designed  expressly  to  prevent  ware- 
housemen from  having  receipts  for  grain 
outstanding  which  do  not  represent  grain 
actually  in  store  In  their  warehouses.  In  order 
that  the  defendant  might  be  deprived  of  his 
liberty.  It  was  Incumbent  on  the  plaintiff  to 
state  every  fact  In  the  affidavit  which  was 
essential  to  show  proper  ground  for  the  ar- 
rest One  of  these  facts  was  that  the  re- 
ceipts outstanding  were  represented  by  the 
plaintiff  to  the  defendant  to  be  surrendered 
on  delivery  of  the  grain.  We  do  not  think 
that  even  the  fact  that  the  defendant  had 
no  grain  In  his  possession  to  deliver  on  re- 
turn of  the  receipts  would  excuse  the  plain- 
tiff from  presenting  them.  If  the  defendant 
bad  shipped  or  delivered  the  grain  In  ac- 
cordance with  oral  directions  from  the  plain- 
tiff, even  assuming  that  paragraph  1437  of 
the  General  Statutes  of  1889  is  in  full  force 
and  applies,  could  it  be  said  that  the  defend- 
ant had  committed  a  fraud  on  the  plaintiff? 
It  seems  to  us  that  the  assent  of  the  plain- 
tiff to  the  acts  of  the  defendant  however 
given,  would  relieve  falm  from  a  charge  of 
fraud,  preferred  by  the  plaintiff  In  a  civil 
action.  The  general  averments  in  the  affi- 
davit to  the  effect  that  the  defendant  sold 
and  removed  the  wheat  wrongfully  and  un- 
lawfully do  not  materially  help  the  matter. 
They  are  mere  conclusions,  and  not  state- 
ments of  specific  facts  from  wb^^^^^i 
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wioDB  C4a  be  drawB.  We  think  tiie  affldavlt 
Insufficient  to  autliorlEe  an  arrest. 

We  might  stop  here,  and  decline  to  con- 
sider the  further  question  which  had  been 
extensively  argued  by  counsel,— whether  the 
transactioQ  stated  In  the  affidavit  amounted 
to  a  sale  of  the  wheat  by  the  plaintiff  to  the 
defendant  Many  authorities  are  cited  by 
counsel  for  the  plaintiff  In  error  holding  that 
where  grain  la  delivered  to  a  warehouseman 
to  be  mingled  with  other  oC  Uka  kind,  and 
where  It  is  not  In  expectation  or  IntMitlon 
of  the  parties  that  the  same  grain  wiU  be 
returned  to  the  depositor,  bat  that  on  de- 
mand he  will  receive  either  the  same  quanti- 
ty of  grain  of  like  kind  and  grade,  or  the 
market  price  at  the  time  of  tbe  demand,  the 
transacuou  constitutes  a  sale,  and  that  the 
tttle  to  the  grain  passes  on  delivery  to  the 
warehonseman.  This  dixstrlne  appears  to  be 
well  supported  by  the  authorities  cited  by 
twunsel.  The  act  of  1891  provides,  amongoth- 
er  things,  that  no  public  warehouseman  shall 
be  responsible  Cor  loss  or  damage  to  grain 
In  store  by  fire  occurring  without  negligence 
on  his  part  It  also  contains  long  proTlsions 
with  reference  to  the  delivery  of  grain  on 
receipts,  and  also  with  reference  to  the  dls- 
position  of  grain  that  Is  becoming  damaged. 
The  provisions,  when  construed  togeth^, 
seem  to  be  framed  on  the  theory  that  the 
grain  In  store,  of  a  particular  grade,  is  the 
property  of  the  persons  holding  outstand- 
ing receipts  against  It,  notwithstanding  Its 
changed  Identity.  There  la  nothing  In  the  rec- 
ord In  this  case  showing  whether  this  ware- 
honse  has  a  capacity  of  75,000  bushels  or  not 
The  statute  of  18T2  recognized  a  dlsUnctiou 
between  public  warehousemen  and  private 
warehousemen,  and  permitted  public  ware- 
housemen to  mix  grain  of  like  kind  and 
grade  belonging  to  different  owners,  while 
the  act  of  1801,  In  Its  first  section,  declares 
those  warehouses  having  a  capacity  of  76,- 
000  bushels  public  warehouses.  Many  of 
the  succeeding  sections  refer,  to  public  ware- 
houses generally;  using  language  broad 
enough  to  Include  all  warehouses  where 
grain  Is  stored  In  bulk,  and  the  grain  of  dif- 
ferent owners  mixed.  We  think,  under  the 
act  of  1891,  the  title  to  the  grain  stored  Is 
In  the  holders  of  the  outstanding  receipts. 
Whetlier  the  warehouse  of  the  defendant^  in 
this  case,  la  governed  by  the  provisions  of  the 
act  of  1K91,  we  slioll  not  now  attempt  to  de- 
cide. The  order  of  the  district  court,  refus- 
ing to  vacate  the  order  of  arrest,  is  reversed. 
All  the  justices  concurring. 


In  re  BKTAN. 
fSupr«ne  Court  of  Kansas.    Oct  Q,  1804.) 

Petition  by  S.  J.  Bryan  for  a  writ  of  habetts 

corjiUB  to  obtain  his  release  from  the  cuetody 
of  the  eberiff  of  Harvey  county,  Kan,  Writ 
grranted,  and  petltiounr  discharged. 

A.  L.  Green  fnr  petitioner.  Bowman  A  Buch- 
■I,  for  reapoudeut. 


PER  CURIAM.  We  have  fust  earMed  fa. 
the  case  of  Biyan  v.  CoogdtHi,  3f  Pac.  1009,  that 
the  affidavit  for  the  order  of  arrest  on  which 
the  petitioner  was  orieinally  takea  In  custody 
waa  insaffidcnt  It  ft^ows,  as  a  oeceasaiy  coa- 
aequence,  that  he  must  be  discharged,  and  It 
la  so  ordered. 

UNION  ST.  BT.  CO.  »t  at  t.  STONR 

(Supreme  Court  of  Kasvas.   Oct  6,  1804.) 

MUNICHPAI.  COBPOBATtONS  —  Defectxtb 
STBEKT  — PKBSOITAI.  iMJVaiES  —  DEFECTfVK 
CONSTBUCnOH  OF  Stbbet  Railboad— Joiwt 
Liability— ALLEGATION  or  Notice— Gkneb- 
AL  Objection  to  Petitiok  —  Pboximatk 
CaUSK— TaiAL— OBAL  iNSTSUOnOHS— Habk- 
LE3S  SRBOB, 

1.  An  objection  to  a  petitlMi  that  it  does 
not  state  facts  sufficient  to  conatltote  a  canse 
of  action  is  yood  onl^  when  there  la  a  total  fail- 
ure to  allege  some  matter  which  is  esscntiaJ  to 
the  relief  aougbt,  and  ia  not  good  when  the 
allegations  are  simply  incomplete,  indefinite,  or 
otatemeats  of  concluaions  of  law.  Laithe  r. 
McDonald,  7  Kan.  262. 

2.  Where  the  defect  or  obstmctlon  in  a 
street  of  a  city  is  patent  or  obvioos,  and  has 
continued  so  long  that  notice  may  be  reasonably 
inferred,  or  where  the  defect  or  obstruction  is 
one  which  with  renBonable  or  proper  care  Bhoeld 
have  t>een  ascertained  and  remedied,  the  city  is 
liable  for  the  injuries  resulting  from  such  de- 
fect or  obstruction.  Jansen  v.  City  of  Atchi- 
son, 10  Kan.  358;  Kansas  City  v.  Bradbury,  25 
Pac.  889.  45  Kan.  881. 

3.  Where  a  potion  alleges  tliat  the  city,  oa 
the  date  of  the  injury  complained  of.  and  far  a 
IfUifT  time  before  that  date,  negligently  and  care- 
lesaty  permitted  a  street-railway  company  ta 
construct  and  maiatain  its  track  on  a  street  ct 
the  city  in  such  a  careless  and  ne^igent  mao- 
ner  as  to  dangerously  obstruct  travel,  and  far> 
ther  alleges  that  the  railway  company  construct- 
ed its  track  over  and  idong  the  street  of  the 
city  in  such  a  eardess  uid  negligent  mannor 
that  the  same  was  on  the  day  of  the  injury,  and 
for  a  long  time  before  that  day,  a  dangerous  ob- 
struction to  travel  on  the  street,  k^,  that,  in 
the  absence  of  any  attack  upon  the  petition  bjr 
demurrer  or  motion,  the  allegations  were  safli* 
cicnt  to  charge  the  city  with  notice  or  knowl- 
edge of  the  defect  or  obstruction  In  tne  street 
caused  by  the  construction  and  maintenance  of 
the  track  of  the  street  railway. 

4.  W^here  evidence  is  admitted  which  Is  not 
materially  prejudicial,  the  Judgment  will  not  be 
reversed  therefor. 

5.  Where  a  street-railway  company  Is  under 
a  contract  with  the  city  "to  construct  and  keep 
its  railway  in  such  manner  and  condition  as  aot 
to  orevcnt  the  crossing  of  the  streets  by  teams 
and  waeons  at  any  point  with  safety,"  and  a  per- 
son rightf  oily  drivinir  on  tba  street  or  crossBs 
the  track  of  uie  railway  exerdses  due  care,  and 
is  injured  by  reason  nf  the  negligence  of  the 
railway  company  in  the  construction  of  its 
track,  or  in  suffering  it  to  become  dnngerons  to 
travel,  and  the  city  permitted  the  railway  to  te 
so  conatructed  as  to  be  dangeroaa  to  travel,  or 
had  notice  or  knowledge  that  the  railway  was 
out  of  repair  and  dangerous  to  travel,  both  the 
railway  company  and  the  dty  would  be  liable. 

6.  According  to  the  weight  of  anthoriiy.  a 
city  is  liable  where  a  horse  takes  fright,  with- 
out any  negligence  on  the  part  of  the  driver,  at 
some  onject  for  which  the  municipality  is  not 
responsible,  and  gets  Iwyond  the  control  of  liia 
driver,  and  mas  away,  and  comes  in  contact 
with  some  obstruction  or  defect  In  the  road  or 
street,  which  the  city  has  been  negligent  in  not 
removing  or  repaiting.  if  the  injoties  would  not 
have  be«i  sustained  out  for  the  obstmctiw  or 
defect. 

7.  The  rule  Is  that  where  two  causes  com- 
bine  to  prodDce  ^^^^j^^^^^^ 
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proximate,  the  4De  beiog  the  defect  or  o^struc- 
tiou  in  the  public  tttreet,  aad  the  other  some  oc- 
currence for  which  neither  party  is  responsible, 
the  city  IB  liable,  provided  the  injar;  would  not 
have  been  MBtained  but  for  the  defect  in  tile 
street. 

S.  At  the  conclusion  of  the  eridence,  and 
at  the  time  when  the  conrt  was  abont  to  (five 
oral  instructions  to  the  jurr,  conasd  for  the  de- 
fendants reQoested  the  court  to  give  the  in- 
Btrnctiotu  in  writing.  This  reauest  was  re- 
fused, npon  the  ground  that  a  rule  of  the  court 
required  that,  if  either  party  desired  the  gener 
al  instructions  to  be  in  writing,  the  request  must 
be  made  at  or  before  the  time  the  jtury  was  im- 
paneled. The  instructions,  as  delivered  orally, 
were  talien  down  and  transcribed  by  the  official 
stenograpber,  and  signed  by  the  judge.  They 
were  then  delivered  to  the  counsel  for  defend- 
ants at  the  time  they  comnienctHl  their  argu- 
ment, and  were  also  delivered  to  the  jnry.  H^d, 
the  refusing  to  instruct  in  writing  was  not  a 
prejudicial  error- 

9.  Where  it  appeara  from  the  evideoce  and 
the  special  findings  of  the  jury  that  no  material 
error  was  committed  in  giving  and  refusing  iu- 
stmctions,  although  sncb  instructions  may  hi" 
criticiiied,  no  new  trial  will  be  granted  therefor. 

10.  City  of  Wyandotte  v.  A^n,  15  Pac.  829. 
37  Knn.  520,  and  Railroad  Co.  v.  MeOimUs,  28 
Pac.  453.  46  Kan.  \0A,  followed. 
(Syllabus  by  the  Cowt) 

Error  from  dffirttlet  conr^  Gowler  ootmfy; 
M.  O.  Troap,  Judge. 

Action  by  HlUe  Sbme  against  the  Union 
Street-Railway  C<Hapany  and  tbe  city  of  Win- 
fleld  to  recorer  damages  for  p««onal  Injoriea 
caused  by  a  defectlTe  street,  resulting  fnwa 
tbe  negllgeut  conBtxuction  of  a  street  rail' 
way  thereon.  After  the  action  was  com- 
menced, piAlntlfT  died,  and  it  was  revived  la 
the  name  of  Onstarns  T.  Stone,  her  admin- 
istrator. There  mis  a  Judgment  for  plains 
tiff,  and  defoidantB  bring  error.  Modified 
and  affirmed. 

On  the  10th  o£  April,  1880,  the  plalntUC. 
Mrs.  HtUe  Stone^  filed  her  petition  against 
the  city  of  Winfi^d  and  the  Umoa  Street* 
Railway  Company,  as  defendants,  to  recover 
$5,000  damages  for  personal  injuries.  The 
petition  alleged  that  wliUe  slie  was  drlTing 
along  Ninth  avenue,  In  said  city,  on  the  2^ 
day  of  May,  1888.  she  received  the  injuries 
comi^ned  nit,  by  reasrai  of  the  alleged  neg- 
ligent mannOT  In  which  the  street  railway 
was  constructed  over  and  along  Ninth  ave- 
nue, and  by  which  it  was  a  dangerous  ob- 
struction to  travel  along  the  avenue;  and  that 
the  city  had  carelessly  and  negligently  per- 
mitted the  street-railway  company  to  con- 
struct and  maintain  the  track  of  Its  Une  on 
the  street  in  such  a  careless  and  negligent 
manner  as  to  dangerously  obstruct  travel. 
The  petitioner  woa  answered  by  both  de- 
fendomts  separately,  and  the  case  was  tried 
on  the  24th  day  of  September,  ISOO,  resulting 
in  a  verdict  for  $630  In  favor  of  the  plalntifr, 
and  against  both  defendants.  Tbe  Jury  also 
returned  the  following  special  flndings: 
"First  Is  the  place  where  the  Injuries  are 
said  to  have  been  received  by  the  plaintiff 
within  tbe  corporate  limits  of  the  city  of  Win- 
field?  A.  Yes.  Seamd.  Was  the  injury  re- 
ceived OD  the  Une  of  tbe  street-railway  com- 
pany, on  &  puUle  street  in  tbe  ct^  of  Wln- 


fleld?  A.  Yes.  Third.  Whfft  was  the  date  of 
the  accident  In  question?  A.  Twenty-fourth 
of  May,  1888.  Foqrth.  Was  the  platntlfl's 
team  frightened  and  running  away  at  the 
tlmeof  theoccurrenceof  theaoctdent?  A.  Yes. 
Fifth.  If  you  answer  the  last  question  'Yes,' 
state  what  caused  the  plaintiff's  team  to  be- 
come frightened.  A.  Orating  of  the  buggy 
wheel  on  the  track  of  the  street  railway. 
Sixth.  What  route  or  course  was  pursued  by 
the  team  aftw  the  same  became  frightened, 
if  you  find  that  to  be  tbe  fact?  A.  AtKiut 
west  Seventh.  Wbere  did  the  accident  occur 
with  reference  to  the  Santa  F6  Railroad,  and 
how  far  from  it?  A.  About  one  hundred  feet 
west  Twelfth.  How  much  has  the  plaintiff 
expended  for  medical  treatment  and  medical 
attendance  occasioned  by  h^  injuries?  A. 
Don't  know.  ISiirteaith.  How  much  do  you 
allow  the  plaintiff  for  her  bodily  and  mental 
anguish  and  suffering,  if  anything?  A.  $200, 
I'ourteenth.  How  much  do  you  allow  the 
plaintiff  for  tbe  bodily  injuries  received? 
A.  $400.  Fifteenth.  How  much,  if  anything^ 
do  yon  allow  the  plaintiff  for  loss  of  time 
and  labor?  A.  $u0.  Sixteenth.  Where  did 
plaintiff  cross  the  street  railway  the  first 
time  with  reference  to  the  track  of  the  Frisco 
road?  A.  East  of  Frisco  Railroad  track. 
Eighteenth.  Could  she  not  have  gone  straight 
west  on  the  street  on  the  south  side  of  the 
railway  tnck?  A.  Yes.  Nineteenth.  W^as 
tbe  front  left  wheel  of  the  buggy  dished  or 
injured  on  account  of  plaintiff  crossing  tbe 
street-railway  ti-ack  the  first  time?  A.  Yes. 
Twenty-two.  Was  the  plaintiff  guilty  of  neg- 
ligence In  crossing  the  street-railway  track 
either  tiroo?  A.  No.  Tiventy-three.  Wliat 
caused  the  buggy  to  turn  over?  A.  Obstruc- 
tion of  the  street-railway  track  In  center  of 
street  Twentj'-six.  At  the  time  of  the  acci- 
dent was  there  room  on  each  side  of  tbe 
street-railway  track  for  teams  to  pass  east 
and  west  on  the  street  without  coming  in  con- 
tact with  the  track  of  the  street  railway? 
A.  Yes.  Twenty-seventh.  At  the  time  of  the 
injury,  was  the  street  on  ench  side  of  the 
street-railway  track,  at  the  place  where  plain- 
tiff was  driving.  In  a  condition  that  a  rea- 
sonably prudent  person  could  have  driven 
along  In  safety  at  the  place  where  the  acci- 
dent occurred?  A.  Yes.  Twenty -eighth.  Did 
the  city  In  any  way  by  Its  negligence  con- 
tribute to  the  injury  of  the  plaintiff?  A. 
Yes.  Twenty-ninth.  If  you  answCT  the  last 
question  In  the  afflrmative,  please  state  how. 
A.  By  the  city  officials  of  the  city  of  Win- 
flcld  not  enforcing  tlie  ctty  ordinances  of  the 
city  of  Winfield,  Kansas,  compelling  the 
Union  Street-Rallway  Company  to  comply 
with  said  ordinance  In  the  construction  of 
said  street  railway."  Judgment  was  entered 
in  favor  of  the  plaintiff,  and  against  both 
defendants,  upon  the  verdict.  The  defend' 
ants  bring  the  case  here. 

Madden  &  Buckman,  for  plalntltis  In  error. 
McDamott  &  Johnson,  tOK  defendant  in  ar- 
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HORTON,  O.  X  (after  stating  the  facts). 
Upon  the  trial  the  railway  company  and  the 
city  of  Winfleld  objected  to  the  Introduction 
of  any  evidence  under  the  petition,  upon  the 
ground  that  It  failed  to  state  a  cause  of  action 
against  the  defendants,  or  ^ther  of  them. 
No  demurrer  -was  filed  to  the  petition,  nor  was 
any  motion  presented  to  hare  It  made  more 
definite  or  certain.  In  the  abaence  of  a  demur- 
rer and  motl<Hi,  the  allegations  of  a  petition 
will  be  construed  liberally,  and,  unless  there  Is 
a  total  omission  to  allege  some  material  fact 
which  is  essential,  a  petition  will  be  held 
good.  If  the  facts  are  all  stated,  even  Indefi- 
nitely or  In  form  of  conclusions,  a  petition 
will  be  regarded  as  sufficient.  Lalthe  v.  Mc- 
Donald, 7  Kan.  261;  Fitzpatrldi  v.  Gebhart, 
Id.  41;  Crowther  v.  Elliott,  Id.  235;  State  T. 
School-Dist.,  34  Kan.  241,  8  Pac.  20& 

It  Is  argued  that  no  notice  to  the  city  of 
Winfleld  Is  pleaded.  The  petition  alleges 
"that  prior  to  the  24th  day  of  May,  1888,  the 
railway  company  had  constructed  the  track 
of  its  line  of  street  railway  oYsr  and  along 
the  West  9th  avenue  In  tiie  city  of  Winfleld 
In  such  a  careless  and  negligent  manner  that 
the  same  was  on  the  24th  day  of  May,  1888, 
and  for  a  long  time  befwe  and  after  that 
day,  a  dangerous  obstruction  to  travel  along 
the  street;  and  that  the  city  of  Winfleld,  ou 
the  24th  day  of  May,  1888,  and  for  a  long  time 
before  and  after  that  day,  negligently  and 
carelessly  permitted  the  railway  company  to 
construct  and  maintain  the  track  of  Its  line 
of  street  railway  on  West  9th  avenue  in  such 
a  careless  and  negligent  manner  as  to  dan- 
gerously obstruct  travel  on  the  street."  Where 
the  defect  or  obstruction  In  a  street  of  a  city 
is  patent  or  obvious,  and  has  continued  so  long 
that  notice  may  be  reasonably  Inferred,  or 
where  the  defect  or  obstruction  is  one  which 
with  reasonable  or  proper  care  should  have 
been  ascertained  and  remedied,  the  city  Is 
liable  for  the  Injuries  resulting  from  such  de- 
fect or  obstruction.  Jansen  v.  City  of  Atchi- 
son, IC  Kan.  358;  Kansas  City  v.  Bradbury, 
45  Kan.  381,  25  Pac.  889. 

2.  It  is  Insisted  that  the  court  erred  in  ad- 
mitting in  evidence  the  opinion  of  witnesses 
as  to  the  street-car  track,  at  the  point  of 
the  accident,  being  dangerous,  and  Ordinance 
No.  258  of  the  city  of  Winfleld  granting  the 
railway  Its  franchise  to  lay  its  tracks  In  the 
streets.  Under  the  authority  of  City  of  To- 
peka  V.  Sherwood,  39  Kan.  600,  18  Pac.  933, 
the  opinion  evidence  was  not  materially  pre- 
judicial. While  certain  sections  of  Ordinance 
No.  258  have  been  amended  by  Ordinance  No. 
.300,  yet  section  3,  providing  the  manner  In 
which  the  tracks  should  be  laid  and  maln- 
tiiined  by  the  railway  company,  has  not  been 
amended  or  repealed.  The  sections  amended 
were  not  In  full  force,  and,  if  objection  had 
been  taken  to  these  sections,  the  trial  court 
would  undoubtedly  have  rejected  them.  But 
the  objection  was  to  all  the  ordinance,  as 
"incompetent,  Irrelevant,  and  Immaterial," 
and  was  therefore  properly  oven-uled.  Sec- 


tions 1,  2,  and  8  vere  matoial  and  pertlnrat 

to  the  Issues. 

3.  At  the  conclusion  of  the  evidence  of  plain- 
tiff below,  the  defendants  filed  separate  de- 
murrers. Ttiese  WM^  overruled.  It  Is  now 
Insisted  that  the  trial  court  should  have  sus- 
tained these  demurms.  The  track  of  the  rail- 
way company  Is  located  near  the  center  of 
the  street  running  east  and  west.  There  Is 
room  for  teams  and  vehicles  to  pass  and  re- 
pass on  each  side  of  the  trac^.  At  Bridge 
street  the  tracks  of  two  railroads  (the  Frisco 
and  Sante  F€)  cross  the  street.  East  of  the 
railroads  tlie  top  of  the  track  of  the  street 
railway  is  slightly  elevated  above  the  level  of 
the  street,  sufficient  to  catch  the  wheels  of 
vehicles  when  attempting  to  cross  at  al- 
most any  angle;  and  west  of  the  railroad 
crossings  the  grade  of  the  street  descends, 
and  the  street  railway  track  Is  elevated  above 
the  level  of  the  street  the  full  ext^t  of  the 
rails,  about  four  Inches;  and  on  the  nmrtb 
side  of  the  track  the  ends  of  the  cross-ties 
are  exposed,  making  It  almost  impossible  to 
cross  the  track  with  vehicles.  While  driving 
along  the  street,  east  of  the  railroad  crossing, 
and  while  crossing  the  street-cnr  track  with 
her  team  and  carWage,  with  one  seat,  occupied 
by  Mrs.  Stone  and  two  other  women  and  a 
child,  the  whed  caught  In  the  track,  and 
made  a  rasping  or  grating  noise,  whl<^  scared 
the  horses,  and  they  started  to  run.  After 
crossing  the  railroad  tracks,  the  horses  be- 
ing turned  towards  the  track  again,  the  wheel 
struck  the  protruding  cross-ties  and  trade, 
upsetting  the  carriage,  and  throwing  the  oc- 
cupants, Ittiduding  Mrs.  Stone,  out,  catislng 
the  Injuries  complained  of-  Mrs.  Stone  testi- 
fied that,  in  g(^ng  out  of  town,  she  always 
crossed  the  track  from  the  south  side  to  the 
north  before  reaching  the  railroad  tracks,  be- 
cause it  was  the  best  road.  Where  she  was 
thrown  out  of  the  carriage,  the  rails  and  ties 
of  the  street  railway  wwe  above  tlie  Icrel  of 
the  street,  and  a  dangcnnia  obstmetlon  for 
teams  with  vehicles. 

It  Is  urged  that  there  is  no  liability  on  the 
part  of  the  railway  company  or  the  city  of 
Winfleld  for  the  n^llgent  defect  or  obstruc- 
tion of  the  street,  as  the  runaway  team  con- 
curred In  producing  the  Injuries  of  Mrs. 
Stone.  This  Is  the  rule  in  Massachusetts, 
Maine,  Wisconsin,  and  West  Virginia,  but 
the  contrary  la  held  by  the  courts  of  New 
York.  Pennsylvania,  Georgia,  Mtesonrl,  In- 
diana, Connecticut,  New  Hampshire,  Ver- 
mont, and  Texas.  Beach,  Contrlb.  Neg.  {  245. 
Elliott,  in  his  recent  work  upon  Roads  and 
Streets,  says:  "According  to  the  weight  of 
authority,  the  city  Is  liable  where  a  horse 
takes  fright,  without  any  negligence  on  the 
part  of  the  driver,  at  some  object  for  which 
the  municipality  is  not  responsible,  and  gets 
beycmd  the  control  of  his  driver,  and  runs 
away,  and  comes  In  contact  with  some  ob- 
struction or  defect  In  the  road  or  street  which 
the  city  has  been  nefdlgent  In  not  removing 


or  repairing,  if 
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been  sustained  but  for  the  obstruction  or  de- 
fect" Pa^es  448,  440,  and  cases  cited;  Sher- 
wood T.  City  of  Hamilton,  37  U.  C.  Q.  B. 
410;  City  of  Jollet  v.  Shufelt  (111.  Sup.)  32  N. 
E.  069.  We  prefer  to  follow  the  general 
weight  of  authority,  and  therefore  cannot 
adopt  the  rule  that  cities  are  not  liable  for 
injuries  to  a  runnway  horse  or  his  owner  oc- 
casioned by  an  obstruction  or  defect  in  the 
streets.  It  is  suggested  that  the  city  was  not 
required  to  keep  the  whole  width  of  the 
Ninth  avenue  in  good  condition,  and  City  of 
Wellington  v.  Gregson,  31  Kan.  99, 1  Pac  253, 
Is  referred  to.  In  that  case  it  was  observed: 
"Whether,  In  any  given  case,  a  city  can  be 
charged  with  negligence  In  falling  to  improve 
and  render  safe  for  use  the  entire  width  of 
the  street,  and  also  whether,  when  it  has 
put  a  portion  in  good  condition,  it  can  be 
charged  with  negligence  on  account  of  posts, 
stakes,  or  other  obstructions  outside  of  the 
traveled  track,  are  ordinarily  questions  of 
fact  for  the  determination  of  a  Jury."  But 
the  city  of  Wlnfield  had  opened  for  public 
travel  all  of  the  Ninth  avenue,  and  the  street 
railway  In  Its  contract  with  the  dty  was 
required  to  construct  Its  railway  "in  such 
manner  and  condition  as  not  to  prevent  the 
crossing  of  the  streets  or  avenues  by  teams 
and  wagons  at  any  point  with  safety."  Ninth 
avenue  was  one  of  the  principal  streets  of  the 
oity,  and  had  been  opened.  It  was  the  duty 
of  the  city  to  keep  it  In  a  reasonably  safe  con- 
dition for  both  pedestrians  and  teams.  City 
of  Olathe  v.  Mizee,  48  Kan.  438,  29  Pac  754. 
Whether  Mrs.  Stone  was  guilty  of  contribu- 
tory negligence  in  crossing  the  street  railway 
where  and  In  the  manner  she  did,  and  wheth- 
er she  was  guilty  of  any  negligence  connect- 
ed with  the  driving  of  the  team  or  their  run- 
ning away,  were  questions  for  the  Jury,  not 
for  the  court 

4.  It  Is  further  insisted  that  the  court  erred 
in  refusing  to  charge  the  Jury  In  writing.  At 
the  conclusion  of  the  evldeoce,  the  railway 
company  and  the  city  of  Wlnfleld  asked  the 
court  to  give  the  Inatructlons  In  writing,  and 
separately  number  them.  This  request  was 
refused,  upon  the  ground  that  it  was  made 
too  late.  It  appears  from  the  record  that  it 
was  a  mle  of  tlie  district  court  of  CJowley 
county  that,  If  either  party  desired  the  gen- 
eral Instructions  to  be  In  writing,  the  request 
must  be  made  at  or  before  the  time  the  Jury 
was  impaneled;  and,  if  the  request  was  not 
then  made,  It  would  not  be  considered.  It 
appears  in  this  case  that  the  Instructions,  as 
delivered,  were  taken  down  by  the  (^clal 
stenographer,  and  by  blm  transcribed,  and 
signed  by  the  Judge,  and  delivered  to  counsel 
for  defendants  at  the  time  they  commenced 
their  ailment,  and  were  also  sent  out  to  the 
Jury.  It  Is  of  great  advantaKe,  If  the  request 
f6r  instructions  In  writing  la  made  at  the 
commencement  of  the  trial,  so  that,  as  the 
trial  progresses,  the  Judge  can  draw  up  those 
■portions  of  his  instructions  which  are  appU- 
■caWe  to  the  erldokce  as  snccesslTely  pre- 


sented. Thomp.  Char.  Jur.  p.  153, 1 112.  At 
the  time  of  the  decision  In  Railway  Co.  v. 
Franklin,  23  Kan.  74,  the  Instructions  were 
given  when  the  argument  of  the  case  was 
concluded.  This  court  held  that,  If  the  re- 
quest for  written  instructions  was  not  made 
until  after  the  argument,  the  request  was  too 
late,  and  not  available.  Valentine,  J.,  speak- 
ing for  the  court,  remarked:  "If  counsel  may 
wait  until  the  close  of  the  argument  before 
making  the  request  it  would  necessarily 
cause  great  delay  in  the  proceedings  of  the 
court,  and  materially  Increase  costs  and  ex- 
penseSw  Generally,  It  would  require  an  ad- 
journment of  the  court  to  enable  the  judge 
to  prepare  his  written  Instructions."  The  or- 
der of  trial  was  changed  by  chapter  12G,  Sess. 
Laws  ISSl;  so  that  the  general  instructions 
to  the  Jury  are  now  given  when  the  evidence 
Is  concluded.  Civ.  Code,  {  275.  Therefore, 
If  counsel  may  wait  until  the  close  of  the 
evidence  before  making  the  request  It  will 
generally  require  an  adjournment  of  the 
court  to  enable  the  Judge  to  prepare  his  In- 
structions; but  in  this  ease,  whatever  view 
may  be  taken  as  to  the  time  It  Is  necessary  to 
make  the  request  the  court  oommitted  no 
prejudicial  error,  because  both  the  counsel 
for  the  defendants  below  and  the  jury  were 
furnished  with  the  Instructions  In  writing  in 
ample  time  for  any  beueHclal  purpose.  If 
either  party  desires  special  Instructions  to  be 
given  to  the  Jury,  such  instructions  may  be 
reduced  to  writing,  and  delivered  to  the 
court  when  the  evidence  Is  concluded.  This 
Is  express^  permitted  by  the  statute.  Id.  | 
275. 

5.  It  Is  further  Insisted  that  the  trial  court 
committed  error  In  refusing  and  giving  In- 
structions. WlOi  a  single  exception,  although 
the  Instructions  may  be  criticised,  yet  on  ac- 
count of  the  findings  of  tiie  jury  and  the  evi- 
dence In  the  case,  we  do  not  think  the  jury 
were  misled  thereby,  or  that  there  was  any- 
thing prejudicial  in  those  given  or  refused. 
Ballvray  Go.  t,  Nolan,  53  Tex.  148;  Railway 
Oo.  T.  Deleedemler,  84  Tex.  S2,  10  S.  W.  366. 
The  exception  we  refer  to  Is  the  Instruction 
concerning  the  measure  of  the  damages,  per- 
mitting a  recovery  for  lost  time  and  medical 
attention.  Mrs.  Stone  was  a  married  wom- 
an living  with  and  keeping  bouse  for  her  hus- 
band. She  was  not  engaged  in  any  other 
buslnera.  Under  the  decisions  of  this  court, 
her  services  as  a  wife  were  dne  to  her  bus- 
band.  He  was  also  bound  to  furnish  her  with 
medical  attention.  City  of  Wyandotte  t. 
Agan,  37  Kan.  520^  15  Pac.  529;  Railroad  Oo. 
T.  McGlnnIs,  46  Kan.  100,  26  Pac.  453.  The 
Jury,  however,  allowed  nothing  for  medical 
attention,  and  specially  found  that  there  wa.s 
Included  in  the  verdict  $50  only  far  loss  ct 
time  and  lnf:apaelty  to  labor.  This  amount 
must  bu  deducted  from  the  judgment  The 
jury  allowed  in  their  verdict  $^  for  actual 
injuries  recelvetl  by  Mrs.  Stone,  and  f 200  for 
bodily  and  mental  suffering,  as  an  element  of 
the  physical  pain,  or  as  the  necessary  con- 
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sequence  thereof.  The  mental  was  connected 
with  the  boclllr  snffering.  This  Is  admlsfilble. 
Olty  of  Salina  t.  Trosper,  27  Kan.  M4. 

The  Jndgment  will  be  modified  by  deduct- 
ing $50  for  lost  time  and  Incapacity  to  labor, 
but  affirmed  otherwise.  The  costs  In  this 
court  will  be  divided.  AU  the  justices  con- 
curring: 


WILLAMETTE!  IRON  WORKS  T.  ORBOON 
BY.  &  NAT.  CO. 
(Supreme  Court  of  Oregon.    Oct  2,  18M.) 
BMisaira  DoHAix  —  Additiohal  Bhbtitudb  oh 

PL'BUC  BtBBBT  —  COHFINSATIOJt  OV  ABUTTINe 

OWKBB8— IN/DSCTION. 

1.  Where  a  private  corporation,  under  spe- 
cial legislative  enactment  and  municipal  ordi- 
nance, constructed  a  ra-Qctlcally  solid  structure 
as  a  bridge  approach,  80  feet  wide  ia  the  middlfe 
of  a  street  tKi  feet  in  width,  the  structure  im- 
posed a  servitude  on  the  rights  of  abutting  own- 
en,  for  which  compensation  must  be  made. 

2.  The  granting  of  the  right  to  the  otcludve 
and  permanent  use  of  a  portion  of  the  public 
street,  even  where  such  permission  includes  as 
a  consequence  the  construction  of  a  solid  road- 
way over  and  above  the  street  tarface,  is  not 
an  exerdse  of  the  power  to  alter  or  change  the 
grade. 

3.  Equity  will  restrain  the  taking  of  private 
property  for  public  use,  where  provision  has 
been  made  by  statute  for  determining  tbe  com- 
pensation to  be  paid  the  owner,  and  such  pay- 
ment has  been  made  a  condition  precedent,  un- 
til the  condition  is  complied  with. 

4.  Where  the  taking  for  public  use  of  an 
easement  in  a  street  was  with  the  knowledge  of 
and  without  objection  by  the  abutting  property 
owner,  but  under  representations  that  such  tak- 
ing was  intended  as  temporary,  and  the  prop- 
erty i*  put  to  no  little  public  use,  an  injunction 
to  restrain  its  further  use  should  not  1>e  made 
mandatory  until  after  a  reaauaable  time,  in 
which  the  easements  of  the  private  owners  may 
be  acquired. 

Appeal  from  circuit  court,  Multnomah 
county;  I^oyal  B.  Stearns,  Judge. 

Suit  by  the  Willamette  Iron  Works,  an 
abutting  property  owner,  to  enjoin  and  re- 
strain the  Oregon  Railway  &  Navigation 
Company  from  occupying  a  portion  of  the 
street  In  front  of  plaintiff's  property  with  an 
approach  to  a  bridge.  The  decree  was  In  fa- 
vor of  the  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  W.  Cotton  and  Snow  ft  McCamant,  for 
appellant  J.  F.  &£).  B.  Watson,  for  respond- 
ent. 

BEAN,  O.  J.  This  iB  a  suit  by  an  abutting 
owner  to  enjoin  and  restrain  the  defendant 
from  occupying  a  portion  of  the  street  in 
front  of  plaintlflrB  property  with  an  approach 
to  Its  bridge  across  the  Willamette  river  at 
Portland.  Tbe  plaintiff's  premises  are  sit- 
uated on  the  west  side  of  Third  street,  and 
are  bounded  on  the  south  by  O  street,  on  the 
north  by  H  street,  and  on  the  west  by  Fourth 
street,  and  occupying  that  portion  of  the 
property  abutting  on  Third  street  is  a  two- 
story  brick  and  iron  building,  used  as  a 
foundry  and  machine  shops.  Third  street  Is 
about  00  feet  wide,  and  runs  northerly 


through  the  city  to  the  north  line  of  said  H 
street  In  1887  the  legislature  granted  to  the 
defendant  the  right  to  construct  and  main- 
tain a  bridge,  with  proper  and  couTenlent  ap- 
proaches, across  the  Willamette  river,  be- 
tween the  then  cities  of  Portland  and  East 
Portland,  for  the  purpose  of  traTel  and  com- 
merce, as  a  railroad,  wagon  road,  and  passen- 
ger bridge,  and  to  chai^  and  collect  tolls  and 
fares  thereon.  Laws  1887,  p.  252.  Subse- 
quently the  city  of  Portland,  by  ordinance, 
granted  to  defendant  the  right  to  build  on 
Third  street  "a  solid  roadway  and  approach 
to  said  bridge  from  the  north  line  of  O  street 
to  the  center  line  of  H  street  said  approach 
to  be  on  an  ascending  grade  from  G  street 
and  to  be  built  as  a  solid  construction,  not 
exceeding  thirty  feet  In  width."  In  pursu- 
ance of  the  permission  thus  given  by  the  leg- 
islature and  the  dty  of  Portland,  the  defend- 
ant proceeded  to  and  did  construct  from  a 
point  about  000  feet  east  of  Third  street  a 
double-decked  steel  bridge  across  said  river, 
—not  however,  as  a  part  of  or  ^tension  of 
any  public  highway,— and  from  the  uppn 
deck  thereof,  which  Is  used  for  wagon  and 
passenger  trafltc.  constructed  an  Crated 
roadway,  substantially  at  right  angles  to 
Third  street,  oree  and  across  private  prop- 
erty, to  tbe  east  end  of  H  street  where,  by 
a  curve.  It  was  connected  to  an  approach  in 
Third  street  as  provided  In  tbe  ordinance  re- 
ferred to.  This  approach  Is  30  feet  wide,  and 
occupies  the  middle  of  the  street  in  front  or 
philnttiTs  pn^erty  for  about  three-fourths  of 
the  distance  north  from  O  street  and  tlien 
turns  to  the  east  on  a  curve  so  that  at  ■ 
point  opposite  the  north  line  of  plalntlfTs 
property  it  Is  about  35  teet  from  tbe  west 
line  of  the  street  while  at  the  south  end,  and 
for  a  greater  portion  of  tbe  distance  along 
the  block,  it  Is  only  about  20  feet  from  tbe 
street  line  and  about  8  feet  from  the  side- 
walk,—a  space  not  snfllclent  for  wagons  to 
pasA  each  other.  At  the  Junction  of  Third 
and  H  Rtreets.  and  opposite  the  north  line  of 
plaintiff's  property,  it  Is  about  13%  feet  above 
tbe  street  surface,  and  from  ttiat  point  de- 
sceuds  southerly  by  a  gradual  descent  reach- 
ing the  surface  of  the  street  at  the  intersec- 
tion of  Third  and  G  streets,  forming  an  ef- 
fectual barrier  to  the  firosslng  of  that  part  of 
the  street  by  vehicles.  It  la  supported  by  tim- 
bers resting  on  the  street  surface,  and  Is  so 
constructed  and  tlmbored  as  to  be  practically 
a  solid  stmctnro,  necessarily  constltutlDg  an 
exclusive  and  permanent  occupation  and  ap- 
propriation to  the  use  of  the  defendant  of 
that  portion  of  Third  street  covered  by  It 
The  decree  of  the  court  below  was  In  favor 
of  the  plaintiff,  and  defendant  appeals. 

CoonBe!  for  defendant  seeks  to  reverse  the 
decree  of  the  court  below  on  the  grounds  (I) 
that  the  erection  of  the  bridge  and  Its  ap- 
proach In  Third  street  under  legtslative  and 
municipal  authority,  violates  no  property 
rights  of  plaintiff,  and  consequently  It  Is 
without  remedy,  although  its  property  may 
be  Injured;  and  (2)  the  plalntjfft  remedy,  If 
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It  has  any.  Is  by  an  action  at  law  to  recover 
damages,  and  not  by  suit  for  an  Injunction. 

But  few  questions  have  come  before  the 
courts  in  recent  years  Involvlnfr  larger  pe- 
cuniary interests  or  of  greater  practical 
Importance,  or  which  have  provoked  more 
discussion,  than  those  growing  out  of  the  en- 
forcement by  abutting  lot  owners  of  their 
right  to  compensation  for  the  occupation  and 
use  of  streets  under  legislattve  or  mnnlcipal 
autborl^  by  private  corporations  for  public 
use,  under  constltatlons  like  ours,  which  pro- 
vide that  i^vate  property  shall  not  be  taken 
tor  public  use  without  just  compensation.  It 
Is  aulte  generally  agreed  that  any  proper 
exercise  of  goT»-nmeatal  power  over  a  street 
In  a  municipality,  for  street  purposes,  which 
does  not  directly  encroach  upon  the  abutting 
property  of  an  Individual,  though  the  con- 
sequences may  be  to  Impair  Its  use.  Is  not  a 
taking,  within  the  meaning  of  the  constitu- 
tion, and  will  not  entitle  the  adjoining  pro- 
priety to  compensation,  or  give  him  a  right 
of  action.  Gooley,  Const.  Llm.  (5th  Ed.)  071; 
Transportation  Co.  v.  Chicago,  00  T7.  S.  535. 
It  la  within  this  principle  that  changes  of 
grade;  the  use  of  a  street  for  a  surface  street 
raUroad;  the  erection  of  lamps,  hitching 
posts,  telephone,  telegraph,  and  electric  light 
poles;  the  laj'ing  of  sewer  and  water  pipes; 
the  crossing  of  streets  over  railway  tracks 
by  means  of  elevated  viaducts,— are,  when 
authorized  by  lawful  authority,  held  damnum 
absque  Injuria,  although  the  abutting  owner 
may  be  seriously  Injured,  and  the  value  and 
usefulness  at  his  property  greatly  impaired. 
This  Is  upon  the  ground  that  individual  In- 
terests In  streets  are  aubserrlent  to  those  of 
the  public,  and  that  an  adjoining  owner  re- 
ceived fidl  compensation  for  soch  Injury  as 
might  result  to  him  or  his  grantees  from  the 
use  of  the  street  for  proper  street  purposes 
at  the  time  of  the  dedication  or  appropria- 
tion of  the  land  th(xef<».  But  there  Is  a 
limitation  to  legislative  or  municipal  power 
ova:  a  street,  which  cannot  be  exceeded  with- 
out invading  the  constitutional  rights  of  abut- 
ting owners.  An  abutting  propriety  is  en- 
titled to  the  use  of  the  street  In  front  of  Us 
premises,  to  Us  full  width,  as  a  means  of  in- 
gress and  caress,  and  for  light  and  air,  and 
this  right  Is  as  much  property  as  tiie  soil 
i^thln  the  boundm-Ies  of  his  lot;  and  there- 
fore any  impairment  thereof  or  Interference 
therewith,  caused  by  the  use  of  the  street 
for  other  than  leAltimnte  street  purposes,  Is 
a  taking,  within  the  meaning  of  the  constitu- 
ti<m.  whethoT  the  fee  of  the  street  Is  In  the 
abutting  owner  or  not.  He  holds  his  prop- 
er^ subject  to  the  power  of  the  proper  legls- 
lattve  authwity  to  control  and  regulate  the 
use  of  the  street  as  an  open  pnbllc  highway, 
and  hence  any  authorized  use  thereof,  tliough 
a  new  one,  gives  him  no  cause  of  action.  But 
such  holding  Is  not  subject  to  the  legis- 
Intiye  power  to  divert  the  street  from  legltl* 
mate  street  purposes  by  authorizing  a  slruc- 
ture  thereon  which  Is  Incon^stent  with  Its 


continnons  use  as  an  open,  pnbllc  street. 
Any  structure  on  a  street  which  la  subversive 
of  and  repugnant  to  its  use  and  efflcleucy 
as  a  public  thoroughfare  is  not  a  legitimate 
street  use,  and  imposes  a  new  servitude  on 
the  rights  of  abutting  owners,  for  which  com- 
pensation must  be  made.  Rlllott,  Roads  ft 
St  520;  Tied.  Mun.  Corp.  301;  Lewis,  Em. 
Dom.  1 126;  Booth,  St.  Ry.  Law,  8S  SO.  81;  2 
Dill.  Mun.  Corp.  S§  711.  712,  723c;  McQoald 
V.  Ranwoy  Co.,  18  Or.  23T,  22  Pac.  889;  Story 
V.  Railroad  Co.,  90  N.  Y.  122;  I^hr  v.  Rail- 
way Co.,  104  N.  T.  268,  10  N.  B.  52S;  Rein- 
ing T.  RaUway  Co.,  128  N.  T.  157,  28  N.  B. 
040;  Kane  v.  Ralkoad  Co.,  125  N.  T.  IBS, 
26  N.  E.  278;  Coming  v.  Lowerre,  6  Johns. 
Ch.  430;  Barney  v.  Keokuk,  04  TT.  S.  334; 
State  V.  Jersey  City.  52  N.  J.  Law,  65, 18  Ati. 
5S0,  60G.  As  said  by  Andrews,  J.,  In  Kane 
V.  Railroad  Co.,  supra:  **However  dlfflcult 
It  Is  to  trace  its  origin,  or  to  refer  it  to  any 
exact  legal  principle,  it  Is  undoubtedly  the 
prevailing  doctrine  of  American  jurispru- 
dence that  the  owner  of  a  lot  abutting  on  a 
city  street,  tiie  tee  of  which  Is  In  a  munici- 
pality, has,  by  virtue  of  proximity,  special  and 
peculiar  rights,  facilities,  and  franchises  In 
the  street,  not  common  to  citizens  at  large. 
In  the  nature  of  easements  therein,  conati- 
tutlug  property,  of  which  he  cannot  be  de- 
prived by  the  legislature  or  municipality,  or 
by  both  combined,  without  compensation." 
And  In  Story*s  Case,  supra,  the  rule  Is  thus 
stated  by  Tracey,  J.:  "While  the  legislature 
may  regulate  the  uses  of  the  street  as  a  street; 
it  has,  we  think,  no  iwwer  to  authorize  a 
Structm-e  thereon  which  Is  subversive  of  and 
repugnant  to  the  uses  of  the  street  as  an 
open,  public  sti-ect.  Whether  a  particular 
structore  authm-Ized  by  the  legislature  Is  con- 
sistent or  Inconsistent  with  the  uses  of  the 
street  as  a  street  must  be  largely  a  question 
of  fact,  d^nding  upon  the  nature  and  char- 
acter of  the  structure  authorized."  00  N.  T. 
170. 

This  brings  us  to  Uie  question,  then,  wheth- 
«■  the  occupation  of  Third  street  by  the  ap- 
proach to  defendant's  bridge  is  compatible 
trlth  or  destructive  of  its  use  as  an  open 
pnbllc  street  As  already  stated,  this  street 
Is  about  60  feet  In  width,  and  the  approach 
complained  of  Is  practically  a  solid  structure 
80  feet  wide  In  the  middle  of  the  street, 
so  that  no  use  can  be  made  of  that  portion  of 
the  street  occupied  by  it  except  by  persons 
desiring  to  use  defendant's  bridge  and  pay 
toll  therefor.  In  other  words.  It  is  In  fact 
an  appropriation  of  a  public  street  to  the 
exclusive  use  of  a  private  corporation,  and  to 
the  manifest  Injury  of  an  abutting  proprietor. 
The  plaintiff  and  the  public  are  absolutely 
and  permanently  excluded  from  the  use  of  all 
that  portion  of  Third  street  cova^d  by  the 
approach  for  ^meral  street  purposes.  It 
practically  tomlnates  the  street  as  an  open 
public  thoroughfare  at  the  north  line  of  O 
street,  in  place  of  the  north  line  of  H  street, 
as  It  Is  laid  ont  and  dedicated;  the  onlp 
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roadway  In  front  of  plalntiflTs  proper^  Is 
but  a  few  feet  w^Ide,  and  quite  Insufficient  for 
the  proper  and  necessary  use  of  such  prop- 
erty, or  for  the  accommodation  of  public 
travel.  Willie  the  city  authorities  undoubt- 
edly have  power  to  authorize  the  use  of  the 
street  for  legitimate  street  purposes,  we  do 
not  think  the  public  can  justly  demand  or 
require  such  a  sacrifice  of  private  Interests, 
or  justify  such  an  exclusive  and  permanent 
appropriation  of  a  street  in  aid  of  a  private 
enterprise,  although  for  public  purposes,  as 
is  contemplated  In  this  case.  It  may  be 
conceded  that  the  general  interests  of  Port- 
land and  the  public  at  large  are  promoted 
by  the  appropriation  of  the  street  to  the  pur- 
poses of  an  approach  to  defendant's  bridge; 
but  it  by  no  means  follows  that  the  burden 
of  such  a  public  Improvement  can  right- 
fully be  cast  upon  this  plaintiff  by  appropri- 
ating Ita  proper^  for  the  public  benefit,  with- 
out compensation.  We  think,  th«-efOTe,  that, 
while  It  Is  competent  for  the  legislature  or 
municipality  to  authorize  the  use  of  a  street 
for  legitimate  street  purposes  without  mak- 
ing compensation  to  abutting  owners  for  con- 
sequ«itlal  Injuries  to  their  property,  they 
cannot  legally  authorize  structures  of  the 
character  complained  of  to  be  erected  thereon 
for  the  use  and  convenience  of  a  private 
corporation,  and  which  absolutely  and  per- 
manently exclude  the  public  and  the  abutting 
owner  from  the  portion  of  the  street  so  occu- 
pied, without  compeusaOng  the  adjoining 
proprietor  for  the  Injury  sustained. 

The  argument  that  the  building  of  the  ap- 
proach was  a  mere  change  of  the  grade  of 
the  street,  authorized  by  proper  municipal 
authority.  Is  clearly  nnteuable.  The  city  of 
Portland  has  undoubted  plenary  power  to 
alter  or  change  the  grade  of  a  public  street 
by  proper  proceedings  under  Its  charter,  but 
the  act  of  the  municipal  authorities  In  grant- 
ing defendant  permlssl(m  to  occupy  the  street 
did  not  purport  to  be  an  exercise  of  such 
power.  It  was  8lmpl7  conferring  upon  the 
defendant,  so  far  as  the  city  was  able,  the 
right  to  the  exduslTO  and  permanent  use  of 
a  portion  of  the  public  street;  and,  while 
such  pwmlsalon  Included  as  a  consequence 
the  constractton  of  a  solid  roadway  above 
and  over  the  street  surface,  it  does  not  follow 
that  what  was  done  was  In  exercise  of  the 
power  to  alter  or  change  the  grade  of  a 
street  The  street  grade  remained  the  same 
after  the  approach  was  built  as  before,  and 
this  approach  Is  no  part  of  the  street,  but 
Is  foreign  thereto,  and  as  useless  for  general 
street  purposes  as  any  of  the  structures  re- 
ferred to  in  the  cases  cited.  We  do  not  think 
a  public  street,  or  any  portion  thereof,  can 
lawfully  be  appropriated  to  the  exclusive  and 
pa-manent  use  of  a  private  corporation  un- 
der the  guise  of  an  exercise  of  tibe  power 
to  alter  or  change  the  grade.  The  primary 
object  of  this  grant  of  power  Is  to  enable  the 
municipality  to  make  the  streets  safe  and 
convenient  for  public  travel,  and  not  to  divert 


them  from  le^tlmate  street  purposes  to  the 
exclusive  use  of  some  private  corporation. 
Conceding,  therefore,  that  defendant  occupies 
this  street  by  lawful  authority,  and  hence 
Its  structure  Is  not  a  nuisance,  yet  It  Invades 
the  l^al  rights  of  an  abutting  owner,  and  is 
an  appropriation  of  the  property  of  sucn 
owner  without  compensation,  which  Is  be- 
yond the  power  of  the  legislature  or  mnnici- 
pallty,  or  both,  constitutionally,  to  authorize 
or  sanction. 

The  defendant's  counsel  also  claims  that 
plalntlfTs  remedy  Is  by  action  at  law  to  re- 
cover damages,  and  not  by  suit  in  equity  to 
enjoin  and  restrain  the  defendant  from  main- 
taining the  approach  complained  of.  He 
relies  principally  upon  the  case  of  Osborne 
V.  Eailroad  Co.,  147  U.  S.  248,  13  Sup.  Ct. 
299.  This  was  a  suit  by  an  abutting  owner 
to  enjoin  the  defendant  from  laying  down  Its 
railroad  track  at  street  grade  under  compe- 
tent municipal  authority,  on  the  ground  that 
the  track  would  be  a  permanent  obstruction, 
and  the  damage  threatened  to  be  done  com- 
plainant was  Irr^arable,  and  could  not  be 
compensated  for  by  a  recovery  In  an  action 
at  law.  The  constitution  of  Missouri  pro- 
vides that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensation; but,  while  the  statutes  of  that 
state  contain  ample  provisions  for  the  assess- 
ment of  compensation  for  the  taking  of  prop- 
erty, there  Is  no  provision  therein  for  such  as- 
sessment when  the  projwrty  Is  merely  dam- 
aged. It  was  therefore  hold  that  as  the 
laying  down  of  defendant's  track  at  the  grade 
of  the  street  was  not  an  exercise  of  the  jwwer 
of  eminent  domain,  or  the  taking  of  private 
propertj-  for  public  use,  there  was  no  pro- 
ceeding authmized  by  law,  which  the  rail- 
way company  could  avail  Itself  of,  to  obtain 
an  assessment  of  damages,  while  the  com- 
plainant had  an  adequate  remedy  by  action 
at  law,  and  therefore  the  Injunction  should 
be  dmled,  and  the  plaintiff  remitted  to  his 
remedy  at  law.  But  In  this  case,  as  we  have 
endeavored  to  show,  the  act  sought  to  be  re- 
strained Is  a  taking  of  private  property  for 
public  use,  and  In  such  cases  our  statute  has 
made  adequate  provision  for  the  assessmt'Dt 
of  compensation  therefor.  Provision  Is  not 
only  made  by  statute  for  determining  the 
compensation  to  be  paid  the  owner,  but  Its 
payment  is  made  a  condition  precedent  to 
the  right  to  take  the  pr<^rty.  and  it  is 
within  the  power  of  the  defendant  to  comply 
with  this  condIti(m.  In  such  case,  as  wc 
understand  the  rule,  an  Injunction  will  al- 
most nnlversally  be  granted,  at  least  until 
the  condition  is  complied  with.  The  rule  is 
very  cleariy  stated  by  Mr.  Chief  Justice  Ful- 
ler, In  the  case  referred  to,  as  follows: 
"Whenever  the  power  of  eminent  domain  Is 
about  to  be  exercised  without  compliance 
with  the  conditions  ni>oa  which  the  authwity 
for  its  exercise  depends,  courts  of  equity  are 
not  curious  in  analyzing  the  grounds  upon 
which  they  rest  their  ^t^^^t^^|^nl- 
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table  jiirlsdiotlon  may  be  invoked. In  view  of 
the  Inadequacy  of  tlie  legal  remedy,  where 
the  Injury  Is  destrucUve,  or  of  a  continuous 
character,  or  Irreparable  In  Its  nature;  and 
the  appropriation  of  pi'Ivate  property  to  pul>- 
llc  use,  under  color  of  law,  but  In  fact  with- 
out authority,  in  such  an  Invasion  of  private 
rights  as  may  be  assumed  to  be  essentially 
irremediable.  If,  indeed,  relief  may  not  be 
awarded  ex  debito  justitiae.  But  where 
there  Is  no  direct  taking  of  the  estate  Itself, 
In  whole  or  In  part,  and  the  Injury  com- 
plained of  is  the  Infliction  of  damage  In  re- 
spect to  the  complete  enjoyment  thereof,  a 
coiu*t  of  equity  must  be  satisfied  that  the 
threatened  damage  Is  substantial,  and  the 
remedy  at  law  In  fact  Inadequate,  before, 
restraint  will  be  laid  upon  the  progress  of  a 
public  work;  and  if  the  case  made  dls- 
closes  only  a  legal  right  to  recover  damages, 
rather  than  to  demand  compensation,  tho 
court  will  decline  to  hiterfere."  To  the  same 
effect  Is  Booth,  St  By.  Law,  189;  EUiott, 
Roads  &  S.  536;  Tied.  Muu.  Corp.  8  307; 
2  Dill.  Mun.  Corp.  §  723d;  Story  v.  Railroad 
Co.,  90  N.  X.  179;  Lahr  v.  Railway  Co.,  104 
N.  T.  2CS,  10  N.  E.  528;  RaUway  Co.  v. 
Kitherow,  82  Ala.  100,  3  South.  23;  State  T. 
Berdetta,  73  Ind.  185. 

As  the  structure,  the  maintenance  of  which 
is  sought  to  be  restrained  in  this  case,  is  per- 
manent and  exclusive  in  its  character,  and, 
if  suffered  to  continue  as  now  located,  will 
Inflict  a  continuing  and  perukaneut  injury  up- 
on the  plaintiff,  we  think  it  manifest  that  it 
is  entitled  to  restrain  the  cimtinuatlon  therer 
of  by  an  Injunction;  but  as  It  was  construct- 
ed with  the  knowledge  and  without  objection 
by  plaintiff,  on  the  assm-ance,  however,  of 
the  defendant,  that  it  was  only  intended  as  a 
temporary  expedient  and  not  as  a  permanent 
^ti-ucture,  and  the  fact  that  it  has  become 
and  is  one  of  the  principal  avenues  acroes. 
the  river,  and  daUy  used  by  a  large  number 
of  electric  cars,  wagons,  and  foot  passengers, 
the  injunction  should  not  be  made  mandatory 
until  the  defendant  baa  had  a  reasonable 
time  after  the  mandate  Is  filed  In  the  court 
below,  to  be  determined  by  that  court,  to 
acquire  the  plaintiff's  easements  In  the  street, 
by  agreement  or  by  proceedings  to  condemn 
the  same.  If  It  should  be  so  advised.  It  fol- 
lows that  the  decree  of  the  court  below 
must  be  affirmed,  and  the  cause  will  be  re- 
manded for  further  proceedings  in  accord- 
i^ace  with  this  opinion. 


OREGON  RT.  ANAV.  CO.  v.  HHRTZBERQ. 

(Supreme  Court  of  Oregon.    Oct.  16, 1894.) 

Public  Lasds— Patbnts  — Impbachmeht— Actiok 
FOR  Land— Plbadino  akd  Paoow. 

1.  A  certified  copy  of  a  decree  of  the  Unit- 
ed States  supreme  court,  reversing  a  decree  of 
the  supreme  court  of  the  state,  is  not  evidence 
of  Butui  reversal  where  no  mandate  thereon 
was  issued  to  the  state  court. 

2.  A  land  patent  from  the  United  States 


cannot  be  impeached  by  a  letter  from  the  assist* 
ant  commissioner  of  the  general  land  office  to  a 
local  register,  written  20  years  after  the  issu- 
ance of  the  patent,  and  directing  the  register 
to  note  in  hus  ret-urdB  that  the  pre-emption  of 
the  patentee  had  been  canceled  in  pursuance  of 
a  decision  of  the  United  States  snpreme  court. 

3.  A  dectaion  of  the  United  States  Ba]>reme 
court  that  one  to  whom  a  patent  for  land  wm 
issued  holds  it  in  trust  for  a  person  who  had 
prerionsly  pre-empted  the  Inna  cannot  bo  set 
up  as  a  defense  in  an  action  by  the  patentee  for 
the  possession  of  the  land  against  on*  claiming 
no  title  under  such  pre-emption. 

4.  Hill's  Code,  !  31D,  provides  that  a  de- 
fendant shall  not  give  in  evidence  any  estate 
In  himself,  or  any  license  or  right  to  the  pos- 
session of  land,  nnless  the  same  be  nleaded  in 
his  answer.  Hrld,  that  under  an  allegation  that 
the  Innd  in  suit  is  part  of  a  pnblic  road,  and 
was  unpd  as  such  for  more  than  10  years,  and 
up  to  tiie  time  defendant  went  into  poBsesBlon, 
defendant  cannot  show  a  license  or  right  to 
possession  derived  from  the  public  authorities. 

5.  In  an  action  for  the  poswpssion  of  innd. 
proof  by  tdalntiff  of  prior  possensiou  under  deeds 
conveying  a  colorable  titleis  aofficient  as  against 
a  trespasser. 

6.  Where  the  evidence  will  support  only 
one  verdict,  the  court  will  direct  It. 

Appeal  from  circuit  court,  Mtiltiiomali 
county;  H.  Hurley,  Judge. 

Action  by  the  Oregon  Railway  &  Naviga- 
tion Company  against  Charles  Hertzberg  to 
recover  possession  of  land,  for  damage  for 
removine  earth  therefrom,  and  for  the  rent 
thereof.  Jndgment  Was  rendered  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

A-  Scbutz,  for  appellant.  W.  W.  Cottoi^ 
for  respondent 

MOORE,  J.  This  is  an  action  to  recover 
possession  of  a  portion  of  blo<^  188  in  the 
city  of  Portland,  damages  for  removing  earth 
and  stone  therefrtHU,  and  for  the  iwaaonable 
value  of  the  rents  thereof.  The  complaint 
is  in  the  usual  form,  alleging  ownership  In 
fee  and  right  of  possession  of  said  premises 
:  by  mesne  conveyances  and  poB8es8i<m  by 
plaintiff  and  Its  predecessors >  for  mtH-e  than 
lo  years  under  color  of  title  and  ^Im  of 
ownership  iu  fee.  The  defendant  denied  all 
the  material  matters  alleged,  except  the  al- 
legation of  possession,  and  for  a  separate  de- 
fense in  substauce  alleged  that  the  title  in 
fee  simple  absolute  to  said  premises  had 
never  been  granted  by  the  United  States 
with  legal  validity  to  any  person,  but  that, 
it  is  still  In  the  United  States,  subject,  un- 
der the  donation  act  of  congress,  to  the  pre- 
ferred rights  of  the  heirs  of  Elizabeth 
Thomas,  and  that  this  right  had  never  been 
asserted  by  any  of  said  lawful  heirs;  that 
the  defendant  had  tak»i  possession  of,  estab- 
lished bis  residence,  and  made  valuable  im- 
provements on  said  premises  as  a  homestead 
settler,  in  order  to  procure  the  title  thereto 
from  the  United  States.  And  for  a  further 
defense  he  aUegcd  that  the  land  in  dispute 
was  dedicated  by  Elbiabeth  Thomas,  the  orig- 
inal settler,  to  the  use  of  the  public  as  a 
road,  and  that  It  bad  been  used  as  such  for 
a  period  of  more  than  10  years  prior  to  de- 
fendant's occupancy  thweoC  The  reply  out 

Digitized  by  Google 


102» 


PACIFIC  IlBPOHTKR,Vol.8T. 


(Or. 


In  issue  an  the  material  aUegations  of  new 
matter  in  tlie  answer,  and,  issue  being  thiis 
Joined,  the  trial  tbereof  proceeded  before  the 
court  and  a  Jnry,  and,  after  bearing  tJSe  evi- 
dence, and  the  arguments  of  coiusel,  the 
court  directed  the  Jury  to  find  a  verdict  in. 
favor  of  the  plaintiff,  the  counsel  for  both 
parties  agreeing  that  Its  damages  should  be 
one  dollar.  Upon  the  verdict  thus  ordered 
and  returned  b?  the  Jury,  Judgm«it  was 
renda%d  for  the  plaintiff,  and  from  this  Judg- 
ment the  defendant  appeals,  and  specifies 
several  errors  upon  which  he  relies  for  its 
reversal.  The  alleged  errors  consist  of  ob- 
jections to  the  admission  and  rejection  of 
evidence  and  to  the  court's  direction  to  the 
Jury  to  bring  in  a  verdict  in  favor  of  the 
plahitiff. 

The  record  shows  that  the  plaintiff,  to 
maintain  Its  action,  introduced  the  following 
evidence:  A  patent  of  the  United  States  to 
A.  J.  Knott;  the  deed  of  A.  J.  Enott  and 
Wife  to  the  South  Portiand  Real-Estate  As- 
sociation, and  the  deed  of  the  South  Fort- 
land  Real-Estate  Association  to  the  Ore- 
gon Railway  &  Navigation  Company,  dated 
June  25,  1880,  each  instrument  convey- 
ing, with  other  property,  the  premises  In 
controversy.  The  plaintiff  also  offered  In 
evidence  the  Judgment  roil  of  the  case 
of  Silver  V.  Ladd,  which  showed  that  the 
suit  was  begun  and  prosecuted  to  fln&I 
decree  in  the  circuit  court  of  the  state  of 
Oregon  for  Multnomah  county.  It  also  ap- 
pears therefrom  that  one  Elizabeth  Thomas, 
a  widow,  on  or  about  October  1,  1851,  in 
pursuance  of  the  provisions  of  the  donation 
act  of  congress,  approved  September  27, 
1800,  mtabllshed  her  residence  upon  a  tract 
of  the  public  lands  of  the  United  States, 
and,  having  filed  her  notification  to  hold  said 
premises  as  her  donation  land  claim,  con- 
tinued to  reside  thereon  until  some  time  In 
the  year  1857,  when  she  died  intestate,  leav- 
ing as  her  sole  heir  Finice  Caruthers,  her 
M»),  who,  after  tiie  death  of  his  motho',  took 
possession  of  said  premises,  and  ctmtinued 
to  reside  thereon  until  about  September  1, 
1830,  when  he  died  Intestate,  leaving  neltiier 
widow  nor  issue.  That  O.  S.  Sliv«  was  ap- 
pointed and  duly  qualified  as  administrator 
of  the  estate  of  said  Flniee  Caruthers,  de- 
ceased, and  as  such  took  possession  of  said 
premises,  and  leased  them  to  one  A.  L. 
Rlushell.  That  A.  J.  Knott  and  R.  J.  Ladd, 
having  each  obtained  patents  from  the  Unit- 
ed States,  under  the  pre-emption  law,  for 
portions  of  the  tract  of  land  embraced  In  tiie 
donatiiMt  entry  of  Elizabeth  Thomas,  com- 
menced actions  against  said  A.  L.  Musbell, 
the  tenant,  to  recover  possession  of  the  prem- 
ises described  In  their  patents,  and  while 
said  actions  were  pending  said  C.  S.  Sliver 
commenced  a  suit  against  said  Ladd  and 
Knott  to  restrain  them  from  prosecuting 
their  said  actions,  and  to  cancel  and  set 
aside  the  patents  Issued  to  them  by  the 
United  States.   A  decree  was  rendered  in 


said  salt  dismissing  plalntlfTs  complaint  for 
the  reason  that  said  Ellzabetii  Thomas  was 
not  a  person  entitied  to  take  lands  under 
any  provision  of  the  donation  act  (Act  Cong. 
Sept  27,  1850,  9  Stat  498).  It  waa  stipu- 
lated between  the  parties  hereto  that  a  de- 
cree in  the  case  of  SOvo*  v.  Ladd,  supra, 
had  been  ent«%d  In  the  records  of  the  su- 
preme court  of  the  United  States  (7  Wall. 
219)  substantially  In  acc<H^nce  with  the 
opinion  r^dered  In  said  suit  therein,  and 
that  said  stipulation  might  be  used  In  lieu 
of  and  offered  in  evidence  as  a  certified  copy 
of  such  decree,  but  that  said  stipulation  was 
not  to  be  construed  as  an  admission  that  any 
mandate  had  ever  be^  issued  upon  said 
decree  from  the  supreme  court  of  the  Unit- 
ed States  to  the  supreme  court  of  this  state, 
nor  by  tiiis  court  to  the  circuit  court  of 
Multnomah  county,  nor  an  admission  of  the 
regularly  of  any  appeal  or  of  any  fact  other 
than  that  there  had  been  an  entry  of  such 
decree  in  the  said  court  It  appears  from 
said  stipulation  that  said  decree  on  appeal 
to  tWs  cotfrt  was  affirmed,  and  that  a  writ 
of  error  was  taken  to  the  snin^me  court  of 
the  United  States  which  reversed  the  de- 
cree of  this  court  (Silver  t.  Ladd,  supra)* 
but,  no  mandate  having  been  filed  or  en- 
tered in  the  records  of  the  circuit  court,  thert 
was  no  competent  evidence  before  It  to  show 
that  the  said  decree  was  in  fact  reversed 
It  will  thus  appear  from  the  evidence  Intro 
duced  at  the  trial  that  the  plaintiff  estab 
llshed  a  complete  legal  titie  to  the  premises 
in  controversy.  The  defendant  sought  to  im- 
peach the  United  States  patent  to  Knott  by 
offering  In  evidence  a  certified  copy  of  a 
letter  from  the  assistant  commissions  of 
the  general  land  office,  dated  April  5  18S7,— 
more  than  20  years  after  ttie  patent  was 
Issued, — dtrected  to  the  register  and  recelva" 
of  the  land  office  at  Oregon  City,  Or.,  advis- 
ing them  lhat  the  preemption  cash  entry  of 
Andrew  3.  Knott  had  been  that  day  canceled 
in  pursuance  of  the  decision  of  the  supreme 
court  of  the  United  States  in  the  case  of 
surer  t.  Ladd,  7  Wall.  219,  and  directing 
them  to  note  the  fact  In  their  records,  with 
a  reference  to  his  letter  and  said  decision. 
'Fhe  court  sustained  an  objection  to  the  in- 
troduction of  this  letter,  and,  as  the  defend- 
ant contends,  erroneously.  When  a  patent 
issued  under  the  seal  of  the  United  States, 
and  signed  by  the  president,  Is  dellvsed  to 
and  accepted  by  the  patentee,  the  titie  of  the 
govo-nment  passes  with  the  delivery  (Moore 
V.  Robblns,  96  U.  S.  538;  Steel  v.  Refining 
Co.,  106  U.  a.  447,  1  Sup.  Ct  389);  but  If 
the  legal  titie  bos  passed  ^m  the  United 
States  to  one  party,  when  In  equity  and  good 
conscience,  and  by  the  lam-  whldi  congress 
has  made  on  the  subject  It  ought  to  go  to 
another,  a  court  of  eqult7  will  convert  him 
into  a  trustee  of  the  true  owner  and  comp(4 
him  to  convey  the  legal  titie  (Minnesota  v. 
Bacheldor,  1  WalL  109;  Start  v.  Starrs.  « 
Wall.  402;   Silver  t.  Ladd,  supra).  "The 
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bolder  of  a  legal  title  In  bad  faltb,*'  sajv  Mr. 
Chief  Jn0ti«  Walte  in  Wlddlcombe  t.  Gul- 
den, 324  U.  &  406,  8  Sup.  Gt  517,  "must 
always  Tieid  to  a  Bopertor  equity.  A*  against 
tbe  United  States,  bis  title  mi^  be  eood, 
but  not  ^lainat  one  who  bad  acquired  a  prior 
rl^t  from  tbe  United  States.  In  force  when 
lUa  purchase  was  made  under  wblcb  his 
patent  Issued.  The  patent  rested  him  with 
tbe  1^1  title,  but  It  did  not  determine  the 
equitable  r^ttras  betwera  blm  and  third 
persons."  In  SUver  t.  lAdd,  siq>ra,  Mr.  Jus- 
tice MUlev  said:  "It  may  weU  be  doubted 
whether  the  patoat  can  be  set  aside  without 
the  United  States  belac  a  party  to  the  suit." 
If  a  court  cannot  set  aside  a  patent  without 
a  suit  for  that  purpose  In  which  tbe  United 
States  and  Its  patentee  are  parttes,  it  needs 
no  arguments  or  autborittea  to  show  that  do 
officer  of  the  land  department  can  a 
mere  edict  annul  a  patent  of  the  United 
States  nfter  Its  ddlrery  to  Ibe  patentee,  and 
hence  there  was  no  error  In  rejecting  the 
evidence  offered-  Tbe  patent  having  been 
delivered  to  Knott,  the  legal  title  to  the 
premises  therein  described.  Including  the 
tract  In  controversy,  passed  from  the  Unit- 
ed States;  and  it  Is  immaterial  to  the 
defendant,  who  does  not  claim  as  an  heir 
of  BUsabeth  Thomas,  whether  it  vested  in 
Knott  for  his  own  benefit  or  as  trustee  for  the 
belrs  of  Elizabeth  Thomas.  Tbe  supreme 
court  of  the  United  States  liavlng  held  that 
tbe  donation  certificate  properly  Issued  to 
£llzat>eth  Thomas,  and  that  tbe  patentees 
beld  the  legal  title  In  trust  t<^  ha-  helra,  the 
goremment  cannot  now  cancel  the  patent, 
and  restore  the  land  to  the  public  domain, 
or  render  it  subject  to  a  homestead  settle- 
ment; and  bence  this  defense  must  of  neces- 
sity falL 

The  second  defense  Is  alleged  as  follows: 
'That  the  lot  of  land  so  occupied  and  held  In 
actual  possession  by  defendant  as  hereinafter 
described  is  portion  of  a  public  road,  dedi- 
cated as  such  by  the  original  settler,  Eliza- 
beth Thomas,  described  and  used  as  such  by 
tbe  public  in  genial  for  a  period  of  more 
than  10  years,  and  up  to  the  time  of  the 
occupancy  by  defendant  for  the  purposes 
bereinbefore  set  forth."  Section  319  of  Hill's 
Code  provides  that  "the  defendant  shall  not 
be  allowed  to  give  In  evidence  any  estate  in 
himself  or  another  In  the  property  or  any 
license  or  right  to  the  possession  thereof  un- 
less the  same  be  pleaded  In  bis  answer."  It 
may  well  be  doubted  whether  tbe  supervi- 
sory control  over  roads  given  by  statute  to 
the  county  court  (Hill's  Code,  8  4061)  In- 
cludes the  authority  to  erect  buildings  there- 
on, or  to  convert  them  to  any  other  use  than 
the  accommodation  of  the  public  travel. 
But,  even  If  we  should  assume  that  the  coun- 
ty court  had  authority  to  lease  any  part  of 
the  public  roads,  or  to  license  a  person  to 
occupy  any  portion  thereof  for  any  purpose, 
the  detendnnt  has  not  pleaded  any  estate  In 
blmself  in  tlie  property,  or  ai^  license  or 


right  to  ItB  possession  derlTed  from  the  coun- 
ty court  ot  other  public  anibority  (MCtton 
209,  Hill's  Code),  and  hence  this  defense  must 
also  fall. 

The  plaintiff  also  introduced  in  evidence, 
over  the  defendant's  objection,  certain  deeds 
and  other  mnnfments  of  title  which  purport, 
ed  to  convey  to  its  predecessors  and  grantors 
the  equitable  title  of  the  heirs  at  law  ct 
Bllzabetb  Thomas  to  said  premises.  These 
deeds  created  a  colorable  title,  and  under 
them  the  plaintiff  and  Its  predecessor  In  In- 
terest, tbe  South  Portland  Beai-Estate  As- 
sociation, enta«d  into  the  possession  of  tbe 
whole  of  said  property  as  described  by  the 
deeds  (Ang.  Llm.  400),  wblcb  possession  luis 
been  retained  by  the  plaintiff  for  mwe  than 
10  years  prior  to  defendant's  entry.  The 
plaintiff's  right  of  action  is  not  founded  up* 
.  on  an  adverse,  but  upon  a  priw,  possession. 
If  the  defendant  had  claimed  a  right  of  entry 
as  an  heir  of  Elisabeth  Thomas,  tbe  question 
of  plaintiff's  adverse  possession  might  have 
become  an  Important  factor  to  bar  the  de- 
fMidant's  right.  A  prior  possession  of  land 
foo:  any  length  of  time  Is  prima  facie  evi- 
dence of  title,  and  will  authorize  a  recovery 
in  an  action  tbereff>r  against  a  mere  volun- 
teer or  trespasser.  Riv^de  Co.  v.  Town- 
shend,  120  HI.  20,  9  N.  B.  65;  Mickey  v.  Strat- 
ton,  5  Sawy.  478,  Fed.  Cas.  No.  9,530;  Huteh- 
Inson  V.  Parley,  4  Cal.  33;  Ajig.  Urn.  361. 
"The  maxim,"  says  Mr.  Justice  Curtis  in 
Clurlsty  T.  Scott,  14  How.  292,  "that  the  plain- 
tiff must  recover  on  the  strength  of  his  own 
tUle,  and  not  on  the  weakness  of  the  defend- 
ant's, Is  applicable  to  all  actions  fw  the  re- 
covery of  property.  But,  if  the  plaintiff  bad 
actual  prior  possession  of  the  land,  this  la 
strong  enough  to  enable  him  to  recover  It 
from  a  m«-e  trefq;>aB8^,  who  entered  without 
any  title."  This  rule  concedes  that  be  who 
secures  possession  of  real  property  thereby 
obtains  a  prior  right  against  all  persons  ex- 
cept the  owner.  If  It  were  oth^wlse,  pos- 
session, in  the  absence  of  title,  would  be 
maintained  only  by  the  strong  against  the 
weak,  and  an  unlawful  resort  to  arms  might 
become  the  means  of  resisting  an  intrusion 
upon  a  prior  right.  But  prior  possession  for 
less  tiian  the  statutory  period  of  limitation 
does  not  authorize  a  recovery  against  a  de- 
fendant who  Is  lawfully  in  possession.  Jack- 
son V.  BIghtmyre,  16  Johns.  814.  If  the 
plaintiff  had  offered  no  other  evidence  of 
tiUe  to  the  iH-emlses  than  these  deeds  and 
proof  of  prior  possession,  It  would  have  been 
sufficient  to  maintain  this  action  against  the 
defendant,  who  claims  no  legal  titie  ther«>- 
to,  and  is  a  mere  trespasser  thereon. 

It  Is  contended  that  tbe  court  erred  In  di- 
recting the  Jury  to  find  a  vn-dlct  for  the 
plaintiff.  There  was  no  conflict  In  the  evi- 
dence, nor  any  dispute  as  to  the  facts,  nor 
OS  to  the  Inferences  which  might  reasonably 
be  drawn  therefrom;  and,  as  the  parties  had 
agreed  upon  the  amount  of  damages  to  which 
plaintiff  was  entitied,  there  was  nothing  to 
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submit  to  Uie  Jury,  and  the  question  was  one  ; 
of  law,  to  be  decided  by  the  court  CofBn 
T.  Hutchinson,  22  Or.  554,  30  Pac.  424.  Oth- 
er objections  are  urged,  but,  as  the  hlU  of  ex- 
ceptions does  not  purport  to  contain  all  the 
evidence.  It  must  be  presumed  thei'e  was  suf- 
flcieut  to  support  the  verdict,  and  hence  there 
was  no  error  in  directing  the  Jm*y  to  return 
a  verdict  for  the  plaintifif.  The  judgment  will 
tli»e£oro  be  affirmed,  and  it  is  so  ordered. 


PHILOMATH  COLLEGE  T.  WTATT  et  al. 

(Supreme  Court  of  Oregon.    Oct.  8,  1894.) 

Kblioiocs  SociETiBs  —  Changb  of  Constitution 
— Revibw  by  Civil  Coubts— Validitt. 

1.  The  title  to  the  property  of  a  divided  re- 
ligious  sect  is  in  that  part  following  the  laws, 
usages,  customs,  and  princi^es  whlui  were  aC' 
cepted  before  the  division. 

2.  The  action  of  the  highest  ecclesiastical 
body  of  a  religious  sect,  in  adopting  the  report 
of  a  committee  appointed  to  determine  the  va-- 
lidity  of  a  constitutional  amendment  and  to 
Bnbmit  it  to  the  vote  of  its  members,  the  amend- 
meuC  being  adopted  by  the  adoption  of  the  re< 
port,  la  legislative,  and  not  an  a(3judication 
binding  on  civil  courts.    31  Pac.  206,  affirmed. 

8.  Where  the  legislative  body  of  a  religioub 
sect,  in  adopting  amended  articles  of  belief, 
stated  that  they  were  in  substance  the  same  as 
the  old,  and  in  the  debate  before  their  adoption 
they  were  not  attacked  as  being  different  tnere- 
from,  and  bishops  testified  that  there  was  no 
material  change,  and  the  only  change  appeared 
to  be  a  gathering  under  the  head  of  articles  of 
beliefs  requirements  of  the  book  of  discipline, 
there  is  not  such  a  change  of  belief  as  to  de- 
stroy church  identity. 

4.  The  old  constitution  of  a  religious  sect 
provided  that  the  hiRheat  legislative  body  should 
be  composed  of  elders  only;  the  new,  of  lay 
members  and  elders.  The  old  forbade  all  con- 
nection with  secret  societies.  The  new  de- 
nounced them,  and  empowered  the  legislative 
body  to  make  rules  of  discipline  in  the  matter. 
The  old  forbade  any  change  in  the  c<mHtituHon, 
nnlesB  by  request  of  two-thirds  of  the  mem- 
bers. The  new  allowed  the  legislative  body  to 
propose  changes.  Held  that,  though  the  change 
iw  invalid,  there  was  not  such  a  revolutionary 
change  fn  the  constltntion  as  to  destroy  church 
identity,  and  therefore  the  title  to  the  church 
property  remains  In  those  following  the  adopted 
ennstitution,  and  not  in  the  few  adherents  to 
the  old. 

5.  The  general  conference  of  a  seligiaaB 
sect,  authorize<l  to  amend  its  constitution  on  re- 
quest of  two-thirds  of  the  mombors,  may  pro- 
vide for  the  drawing  of  amendments,  nnd  their 
submission  to  the  vote  of  the  membera,  and  a 
request  by  the  members  is  not  a  condition  pre- 
cedent thereto.    31  Pac.  200.  reversed. 

0,  Notice  of  the  time  of  aiich  election  as 
"during  the  month  of  Nov.,  1888."  is  sufBcienc. 

7.  Two-thirds  of  the  votes  of  the  members 
voting  in  favor  of  the  amendment  is  suificieut 
to  authorize  it. 

Moore,  J.,  dissenting. 

On  rehearlnff.  Affirmed. 
For  statement  and  original  <9liUfm,  see 
31  Pac.  206. 

L.  Fllnn  and  "Williams  &  Wood,  for  appel- 
lants. Caples,  Hurley  &  Allen,  John  Bur- 
nett, W.  S.  McFaddcu,  R.  S.  Strahan,  and 
J.  W.  Whalley,  for  re^ondent 


WOLVERTON,  T.  It  Is  unfortunate  that 
It  should  become  necessary  In  any  case  to 
call  Into  requisition  the  courts  of  civil  Ju- 
risdiction to  determine  and  settle  eontrorer- 
sles  arising  within  the  pale  of  the  cbnrch, 
and  it  is  peculiarly  so  In  the  present  in- 
stance, wbcrein  the  jndldal  mind  has  not 
been  able,  after  years  of  litigation,  to  nnl- 
formly  and  satisfactorily  solve  the  qnesilons 
Involved,  or  apply  to  facts  tonchlnj;  the  con- 
troversy such  a  clear  and  Indnbltable  rnle 
of  law  as  will  restUt  in  conviction  to  those  In 
Interest,  fix  the  exact  status  of  the  contend- 
ing elemtsits  in  the  church,  and  forever  set 
at  rest  the  title  to  the  immense  amount  of 
property  Involved.  The  constltntion  of  the 
United  States  has  guarantied  to  the  pec^le 
thereof  both  civil  and  religious  liberty. 
This  guaranty  extends  as  well  to  the  en- 
croachments of  the  state  or  dvll  govern- 
ment upon  the  rights,  privileges,  and  Im- 
munities of  the  cfaunA,  as  of  the  church  up- 
on those  of  the  state.  It  lias  brou^t  about 
an  entire  and  distinct  separation  of  (shurch 
and  state,  and  Is  in  consonance  with  a  tree 
and  enlightened  statebood.  But,  as  was 
said  In  Watson  v.  Jones,  13  Wall.  713.  by 
Miller,  J.:  **Much  as  snch  dlssenrtons  amimg 
the  members  of  a  religions  society  should  be 
regretted,  a  regret  which  Is  Increased  when, 
passing  from  the  control  of  the  Judical  and 
legislative  bodies  of  the  entire  organization 
to  which  the  society  belongs,  an  appeal  is 
made  to  the  secular  authority.— the  courts, 
when  so  called  cm,  must  x>erform  their  func- 
tions as  In  other  cas?s." 

The  <!3iurch  of  the  United  Brethren  In 
Christ  Is  a  voluntary,  unincorporated,  re- 
ligious association,  having  a  written  confes- 
sion of  faith,  constitution,  and  hook  of  dis- 
cipline. The  government  of  the  churdi  Is 
exercised  through  a  scries  of  Judicatories, 
known  as  the  official  board,  qnarteriy,  an- 
nual, and  general  conferences,  which  latter 
meets  quadrennially,  and  Is  the  highest  legis- 
lative and  Judicial  body  of  the  church.  The 
plainuflf  Is  a  corporation  duly  incorporated 
under  the  general  laws  of  the  state,  and  its 
object  "was  and  Is  to  acquire  and  bold  prop- 
erty In  trust  for  said  church,"  to  build  and 
maintain  an  Institution  for  educaUonal  pur- 
poses, to  be  carried  on  under  the  dlTx>ctl(«i 
and  control  of  trustees  to  be  app<dnted  from 
time  to  time  by  the  Or^on  annual  confer- 
ence, which,  like  all  other  annual  confer- 
ences of  thn  church,  Is  subject  to  the  gen- 
eral conference.  So  that  the  trustees  ai>- 
pointed  by  the  annual  conference  are  but 
accents  through  whom  the  property  in  ques- 
tion Is  bold  for  the  use  and  braeflt  of  tbe 
church.  A.t  the  general  conference  held 
at  York,  Pa.,  In  May,  1888,  a  revised  con- 
fession of  faith  and  constitution  was 
adopted.  Fifteen  members  thereof,  fe^ 
ing  aggrieved  at  the  manner  In  which  said 
revised  confeti.Hion  of  faith  and  constitu- 
tion was  adopted,  withdrew,  and  met  at  an- 
other place  In  the  same  ct^  of  York,  and 
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there  organized  another  conference;  reject- 
ed, afl  not  binding  upon  thein,  the  revised 
confession  of  faith  and  constitution;  and, 
claiming  to  act  under  the  old  confession  of 
faith  and  constitution,  transacted  Buch  busi- 
ness as  was  brought  before  them.  Since 
that  date  there  have  been  two  general  con- 
ferences, the  defendant  trustees  being  ap- 
pointed under  the  authority  of  the  confer- 
ence claiming  to  act  under  the  old  confession 
of  faith  and  constitution,  and  the  plaintiff 
being  represented  by  trustees  appointed  un- 
der the  authority  of  the  general  conference 
maintaining  the  revision.  So  that  the  ques- 
tion to  be  decided  Is,  which  of  these  two  gen- 
eral conferences  la  tlie  real  conference  of  the 
Church  of  the  United  Brethren  of  Christ? 

1.  The  real  question,  therefore,  involved  in 
this  case,  is  one  of  Identity.  Whatever  other 
questions  arise  during  the  course  of  its  ex- 
amination are  merely  incidental  and  second- 
ary. Did  the  adoption  of  the  revised  con- 
fes^on  of  faith  and  constitution  by  the  con- 
ference at  York,  waiving  the  question  for  the 
present  whether  adopted  in  strict  accord 
with  the  then  recognized  constitution  or  not, 
change  or  destroy  the  Identity  of  the  church? 
If  it  did,  the  defendant  trustees  are  the 
ilghtfid  representatives  of  the  church  and  of 
the  plaintiff  corporation,  as  they  are  commis- 
sioned by  the  conference  acting  imder  the 
recognized  confession  of  faith  and  constitu- 
tion thereof.  If  it  did  not,  then  the  action  of 
those  who  withdrew  from  the  regularly  call- 
ed and  constituted  conference  at  York, 
against  the  wishes  of  the  majority.  In  organ- 
izing another  general  conference  distinct  and 
apart  from  the  one  so  regularly  called  and 
constituted.  Is  without  authority  and  void. 
In  the  very  nature  of  the  form  of  govern- 
ment of  the  society,  it  can  have  but  one  gen- 
eral confei-ence.  "The  title  to  church  prop- 
erty of  a  divided  congregation  la  in  that  part 
of  it  which  is  acting  In  harmony  with  Its  own 
law;  and  the  ecclesiastical  laws,  usages,  cus- 
toms, and  principles  which  were  accepted 
among  them  before  the  dispute  began  are 
the  standaris  in  determining  which  party  Is 
right"  1  "Wat  Corp.  (8th  Ed.)  §  19.  Or,  as 
was  said  in  McGinnIa  v.  Watson,  41  Pa,  St 
20:  "It  sooma  very  plain  that  we  must  Judge 
these  people  and  theU"  acts  relative  to  this 
dispute  by  the  ecclesiastical  laws,  usages, 
customs,  and  principles  which  wo-e  accepted 
among  themselves  before  the  dispute  began, 
and  ascertain  which  party  is  right,  tiled  by 
that  standard."  This  case  is  cited  with  ap- 
proval in  Preabyterlan  Chiu-ch  v.  Wilson,  14 
Bush,  278,  and  the  language  of  the  syllabus 
thereof  adopted  by  the  court  See,  also,  Nlbl. 
Mut  Ben.  Soc.  8  158.  "Courts  of  law  will 
Inquire  which  party  or  which  division  ad- 
heres to  the  form  of  church  government. 
•  •  •  This  rule  ♦  •  •  necessitates  an 
inquiry  iuto  the  ccmatltuUon  and  discipline 
of  the  church  *  •  •  to  enable  the  court 
to  discover  which  of  the  contending  par- 
ties adheres  to  the  order."    I^ectures  on  Re- 


lation of  Civil  Law  to  Church  Polity  by  Jus- 
tice Strong  (4S  and  S9),  cited  In  brief  of  Wil- 
liam Lawrence.  In  I^sbyterlan  Church  y. 
Wilson,  supra,  the  court,  speaking  through 
Cofer,  J.,  says:  "It  thus  appears  that  a 
Presbyterian  congregation  or  particular 
church  is  a  body  of  professing  Christians  and 
their  children,  governed  by  congregational, 
presbyterial,  and  synodlcal  assemblies;  and 
consequently  there  can  be  no  such  thing  as  a 
Presbyterian  congregation  <x  church  not  hav- 
ing a  church  session,  and  not  being  in  con- 
nection with  and  governed  by  a  presbytery 
and  synod.  ConnecUcm  witn  and  subjection 
to  the  recognized  presbyterial  system  of  gov- 
ernment is  as  essential  to  constitute  a  Pi-ea* 
byterian  church  or  congregation  as  belief  in 
the  Westminster  confession  of  faith.  Faith 
and  government  are  alike  and  equally  neces- 
sary to  constitute  a  Presbyterian  church,  and 
a  church  having  no  other  than  a  congrega- 
tional government,  although  adopting  the 
Presbyterian  creed,  is  no  more  a  Presbyteri- 
an church  than  a  congregation  governed  by 
the  presbyterial  system,  and  adopting  the 
thirty-idne  articles  of  faith  of  the  Episcopal 
Church."  Thus  It  will  be  seen  that  church 
Identity,  when  disputes  arise,  depends,  not 
alone  upon  its  peculiar  creed  and  dogmas, 
but  also  upon  the  constitution  and  form  of 
government  discipline,  usages,  customs,  and 
principles  maintained  by  it  prior  to  the  dis- 
pute or  division.  The  scope,  therefore,  of 
investigation,  for  the  purpoae  of  diaoovering 
or  fixing  the  identity  of  the  genuine  confer- 
ence, comprehends  all  these  nocessai-j-  ele- 
ments. Measured  by  Uils  standard,  the  Ideuti- 
ty  of  the  Church  of  the  United  Brethren  in 
Christ,  and  its  general  conference,  in  the 
present  case,  must  be  ascertained  and  de- 
termined by  refei'ence  to  Its  confession  of 
faith  or  fundamental  doctrines,  constitution- 
al or  fundamental  law,  book  of  discipline, 
and  its  usages  and  customs  prior  to  the  di- 
vision of  the  church  at  York,  Pa. 

2.  I  shall  first  consider  whether  there  has 
been  a  change  In  the  confession  of  fulth  or 
fundamental  doctrine  of  the  church.  When 
I  speak  of  a  change,  I  mean  one  that  Is  ma- 
terial and  vital  to  the  established  tenets  and 
doctrines  of  the  church,  as  It  Is  not  every 
trivial  transmutation  of  phraseology,  or  evei-y 
addition  to  the  so-called  confession  of  faith, 
eo  nomine,  where  taken  or  transposed  from 
the  discipline  to  that  particular  instrument, 
that  will  destroy  church  Identity.  I  cannot 
see  bow  the  dogmas  of  the  church  are 
changed  or  destroyed  by  transferring  doc- 
trine previously  contained  In  the  discipline 
to  the  confession  of  faith,  or  vice  versa.  The 
fundamental  belief  remains  the  same.  For 
instance,  If  Justification  and  sanctificatlon  are 
doctrines  to  which  all  members  of  the  church 
must  subscribe  before  they  can  become  such, 
how  can  It  become  important  whether  they 
are  contained  in  the  confession  of  faith,  eo 
nomine,  or  in  the  dlscli)llne.    There  must  be 

a  radical  change  of  faith  or  doctrlnQ..,Trii^j' 
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tpes,  etc..  T.  St.  Michael's  Evon^llcal 
Chnrch,  48  Pa.  St.  21;  Faduess  r.  Braun- 
borg.  73  Wis.  202.  203.  41  N.  W.  84. 

I  shall  now  advert  to  some  of  the  nUegred 
cbauKes  which  It  Is  claimed  have  been  made 
In  the  confession  of  faith.  It  Is  a  solemn  mat- 
ter to  invade  the  domain  of  religions  bcltefa 
and  dogmas,  to  explore  doctrluo,  and  decide 
Intangible,  metaphrstcal  qiiestlons  pertaliUng 
to  tho  Godhead;  and  courts  hare  a  delicacy 
In  entering  upon  this  field  of  inrefltlgatlon, 
and  will  not  do  so  unless  it  Is  necessaiT  for 
the  purpose  of  determining  questions  of  civil 
or  property  riglits.  If  these  matters  have 
been  determined  by  the  iiroper  chnrch  Judi- 
catories the  dvll  courts  will  accept  such  de- 
cisions as  final,  and  will  not  look  into  or  dis- 
turb them.  It  la  said  that  there  has  been 
added  to  the  coafession  of  faith  aitldes  de- 
claring a  belief  In  "depravity,  justification,  re- 
generation and  adoption,  sanctlflcatlon,  and 
endless  punishment"  If  It  be  admitted  that 
such  is  the  case.  It  does  not  follow  that  these 
are  new  doctrines  or  dogmas  adopted  and 
sanctioned  by  the  general  conference  for  the 
first  time,  and  I  think  no  such  claim  has  ever 
been  made  by  that  portion  of  the  church 
membership  known  as  "Radicals."  Turning 
to  the  book  of  discipline  of  1837  (section  7), 
It  will  be  seen  that  every  person  desiring  li- 
cense to  preach  Is  required  to  stnte  h!a 
"knowledge  of  faith,  of  repentance,  of  justifi- 
cation, sanctificntlon  and  redemption,"  aud 
every  book  of  discipline  issued  from  that  date 
to  this  contains  the  same  reqidrement.  As 
touching  the  doctrine  of  depravity,  a  resolu- 
tion was  adopted  In  187)3,  by  a  vote  of  23  to 
10,  defining  the  same.  The  book  of  discipline 
(18(11)  requii-es  a  person  desiring  to  be  re- 
ceived as  a  preacher  to  answer  in  the  affir- 
mative the  following  question:  "Do  you  be- 
lieve that  man,  abstract  of  the  grace  of  our 
IjQrd  Jesns  Christ  Is  fallen  from  original 
righteousness,  and  is  not  only  entirely  di'sti- 
tute  of  hollncRS,  but  Is  Inclined  to  evil, 
and  only  evil,  and  that  cjntlnunlly,  iind  that 
except  man  be  born  again  he  canmtt  see 
tiie  kingdom  of  GodV"  This  requireinont, 
with  slight  chouge  in  plirnseologj'.  Is  contin- 
ued in  evcrj'  b(X)k  of  discipline  Issued  since 
that  date.  The  book  of  discipline  of  1H77  re- 
quires the  following  tiuostion  to  be  proiKmud- 
ed  to  an  elder  proparatorj'  to  his  ordination: 
"Do  you  believe  In  future  everlasting  pim- 
Ishuient?"  This  is  continued  in  the  later 
publications  of  the  discipline.  The  courae 
of  reading  and  study  prescribed  by  the  dis- 
cipline for  many  years  last  past  for  licen- 
tiate preacliers,  and  upon  which  they  are  re- 
qiilml  to  be  examined  touching  "Bible  doc- 
trine," comprises  "Imman  depruvltj-,  the 
atonement,  redemption,  repentance,  jnstiflca- 
Unn  by  faith,  reseneratlon,  adoption,"  etc. 
So  that  in  the  usages  and  customs  of  the 
church,  and  by  the  discipline,  the  docU-ines 
promulgated  touching  all  those  articles  of 
faith  have  been  repeaitedly  and  continuously 
recognized  and  snnctloued  by   the  church. 


This  society  has  for  many  years  past  been 
committed  to  each  and  all  these  arddes  of 
tslth  or  chnrch  dogmas  which  it  is  now  claim- 
ed are  destructive  of  the  chnrch  hj  reason  of 
having  been  added  to  the  articles  of  taAtb, 
eo  nomine.  The  rule  la  quite  uniform  that 
whtaiever  questions  of  dlsdpllne  v  of  taltb, 
or  ecclesiastical  mle.  custom,  ch-  law,  have 
been  decided  by  the  highest  chnrch  Jndlcato* 
rles,  such  decisions  are  accepted  by  the  legal 
tribunals  as  final.  Watson  t.  Jones,  13  Wall. 
727;  German  Reformed  Church  t.  Com.,  3 
Pa.  St  2i>l;  SIcGhmis  t.  Watson,  41  Pa.  St 
21;  State  r.  Forrts,  45  Mo.  184;  RobertMxi 
T.  Bullions,  9  Barb.  134;  Harmon  t.  Dr^er, 
1  Spcer,  Kq.  87.  But  It  is  claimed  that  the  ac- 
tion of  the  general  conference  In  the  revision 
of  the  church  creed,  and  In  the  adoption  of 
all  resolutions  touching  the  legality  of  sach  re- 
vision, was  le^laUre  and  not  Judicial.  With 
this  view  I  concur.  The  general  conference 
of  the  United  Brethren  In  Christ  u  was  said 
of  the  general  assembly  of  the  Presbyterian 
Church  hi  Com.  v.  Greoi.  4  Whart  5C1.  "is 
a  homogenous  body,  nnlUng  in  itself,  without 
seiHiratlon  of  imrts,  the  legislative,  execattve, 
and  Judicial  functions  of  the  govonment;  and 
Its  acts  are  referable  to  the  one  or  the  other 
of  them,  according  to  the  capadly  In  which 
It  sat  when  tiiey  were  pwformed.**  TChe  na- 
tiu*e  of  the  business  In  hand  must  determine 
wnether  It  is  referable  to  the  one  branch  or 
the  other.  Mr.  Justice  Moore,  In  his  retr  able 
opinion  heretofore  rendered  In  this  case,  says: 
"The  hnnlness  of  tiie  legislature  Is  to  make 
general  laws  for  the  public  good;  that  of  Ju- 
dicial tribunals,  to  make  specific  aettlem^its 
of  private  disputes.  One  establishes  laws  for 
future  action,  and  Is  prospective;  the  other 
applies  estaUished  laws  to  past  actions,  and 
Is  retrospective  in  its  opmition.  The  law  Is 
made  by  the  one  and  applied  by  the  other. 
Applying  this  distinction  to  the  acts  of  the 
conference.  It  would  appeartbat  It  was  intend- 
ed for  the  future  public  good  of  the  society. 
It  was  a  rule  of  action  for  future  conduct  It 
was  not  applying  the  law  to  past  actions.  It 
was  not  a  conclusion  and  Judgment  for  past 
ofl'enses.  It  was  not  a  punishment  for  a  vio- 
lation of  any  rule  of  faith  w  dlscfpUne.  It 
was  not  a  conclusion  that  any  ecclesiastical 
law,  custom,  or  \isage  of  the  churdi  had  been 
dIsoi>pyed.  Nor  was  it  retrospective  In  its 
operation."  31  Pac.  210.  And  Judge  Cooley 
says:  "Tliat  which  disthigtdshes  a  judicial 
from  a  lefrislative  act  Is  that  the  one  is  a 
determination  of  what  the  existing  law  Is  In 
relation  to  some  existing  thing  already  done 
or  happened,  while  the  other  Is  a  predeter- 
mination of  what  the  law  sliall  be,  for  the 
regulation  of  futiu-e  cases  falling  und«-  its 
provisions.  The  legislative  power  extends 
only  to  the  making  of  laws.  To  construe  and 
apply  the  law  Is  the  peculiar  province  of  Ju- 
dicial power.  It  is  the  province  of  Jadges 
to  determine  what  Is  the  law  upon  existing 
cases.  In  fine,  the  law  Is  applied  by  the 
one  and  made  by  the  other.  J!o  do  the  first, 
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therefore; — to  compare  the  claims  of  the  par- 
ties wltb  the  law  of  tbe  Umd  before  eatab- 
llshed,— 18  In  Its  nature  a  judicial  act"  Coo- 
ler. Const  LIm.  110,  111.  The  claim  is  tbat 
the  general  confwence  of  1888,  In  adopting 
the  report  of  the  special  committee  of  seven, 
ia  Judicial,  and  therefore  binding  upon  the 
courts.  Tbe  proceedings  of  the  general  con- 
ference of  1885,  and  of  the  conuuission  ap- 
pointed by  It,  did  not  effectuate  the  amend- 
ment. It  was  effected  through  the  adoption 
by  tbe  general  conference  of  1SS9  of  the  re- 
ix^-t  of  the  special  committee  of  seven.  The 
adoption  of  this  report  adopted  the  amend- 
ment The  proceeding  Is  not  perhaps  in  strict 
accord  with  recognized  parliamentary  usages, 
but  the  legal  effect  was  as  above  stated,  con- 
sidering the  method  by  which  the  conference 
transacted  its  business.  It  is  Id  effect  the 
same  as  If  a  legislatlTe  assembly  should  re- 
fer a  bill  to  the  Judiciary  or  other  proper  com- 
mittee, or  a  special  committee,  to  determine 
the  constitutionality  thereof,  and  sncb  com- 
mittee should  report  the  bill  back,  declaring 
it  constitutional,  and  In  pursuance  thereof 
the  bJU  should  pass.  The  appointment  of 
the  committee  of  seven.  Its  report,  and  the 
adoption  thereof  by  the  conference  of  1889, 
was  the  method  pursued  for  the  accomplish- 
ment of  the  necessary  legislation  to  effect  the 
adoption  of  the  revised  confession  of  faith 
and  constitution.  It  was  legislation  solely, 
and  could  not,  in  the  very  nature  of  the  busi- 
ness transacted,  be  anything  else.  No  one 
will  contend  that  one  and  tbe  same  act  can 
be  t>oth  Judicial  and  legislative,  and  hence  the 
action  of  the  conference  upon  the  report  of 
the  committee  of  seven  was  not  Judicial. 

As  to  whethtir  there  has  been  any  material 
change  In  the  articles  of  faith,  the  action  of 
the  general  conference,  sitting  as  a  legislative 
body,  ought  to  determine.  Tbe  respect  which 
one  co-ordinate  branch  of  the  government 
maintains  towards  another  ought  to  apply  as 
well  where  a  court  of  civil  Jurisdiction  is  con- 
sidering the  legislative  acta  of  an  ecclesias- 
tical body;  and  when  such  body,  acting  in  its 
legislative  capacity,  has  placed  a  construction 
upon  its  acts,  there  is  no  good  reason  why  the 
cIvU  courts  should  not  respect  and  even  adopt 
such  construction,  unless  the  same  Is  sho^ra 
to  be  clearly  and  palpably  conti-ary  to  some 
constitutional  prohibition.  "Every  presump- 
tion is  In  favor  of  the  validity  of  legislative 
acts,  and  they  are  to  be  rospect(Hl,  unless 
there  Is  a  substantial  departure  from  the  CM-- 
ganlc  law."'  People  v.  Briggs.  50  X.  Y.  5jS. 
Judge  Cooley  says:  "The  constitutionality  ot 
a  law,  thou,  is  to  be  presumed  because  the 
legislatm-e,  which  was  first  required  to  pass 
upon  the  question,  acting,  as  they  mast  be 
deemed  to  have  acted,  with  integrity,  and 
with  a  Just  desire  to  keep  within  the  restric- 
tions laid  by  the  constitution  upon  their  ac- 
tion, have  adjudged  that  it  is  so."  Cooley, 
Const  Liin.  (5th  Ed.)  219.  Tlie  powers  of 
the  commission  were,  by  the  act  of  the  con- 
ference of  1885,  which  appointed  It,  limited 
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■and  defined  as  follows:  First,  that  the  eom- 
mlsslw  shall  preserve  unchanged  in  substance 
the  present  confession  of  faith,  so  far  as  It  is 
clear;  second,  that  It  shall  retain  the  present 
Itinerant  plan;  and,  third,  that  it  shall  keep 
sitcred  the  general  usages  and  distinctive  prin- 
ciples of  the  church  on  all  great  moral  re- 
forms, as  sustained  by  the  Word  of  God,  in 
so  far  as  the  province  of  this  work  may  touch 
them.  As  toudiing  the  work  of  the  com- 
mission, the  majority  report  of  the  commit- 
tee of  seven  says:  "We  have  also  compared 
the  Instructions  and  limitations  by  the  former 
general  conference  with  their  work  as  finally 
adopted  by  said  commission,  and  find  that 
said  instructions  and  limitations  were  obeyed 
and  carried  out  wltli  commendable  accuracy." 
This  report  was  adopted  by  the  conference. 
Here  then  is  le^slative  action  declaring  the 
fact  to  be  that  the  confession  of  faith,  so  far 
as  it  was  clear,  has  been  preserved  unchanged 
in  Bubstance.  This  legislative  action  of  the 
general  conference,  composed  of  the  very  able 
divines  of  the  church,  is  evidence  of  the  high- 
est cliaracter  touching  these  questions  of  faith 
and  is  entitled  to  great  weight  And  we  are 
not  without  other  c(»itemporaneous  evidence 
l>ear]ng  upon  the  question  of  change.  In  all 
the  discussitm  which  took  place  In  the  coater- 
ence  ot  1888  the  "Radicals"  do  not  appear  to 
have  attadced  the  confession  of  faith,  as  re- 
ported from  the  commission.  One  member, 
high  In  the  counsels  of  the  conference,  to- 
wards the  close  of  the  debate,  said:  "Is  It  not 
marvelous  that  not  a  l>rother  on  the  other  side 
of  tbe  house,  from  Brother  Barnaby  to  Bishop 
Wright,  lias  said  a  word  against  the  work  of 
the  commission  Itself?  They  have  not  said 
anything  against  the  confession  of  faith,  as 
It  has  been  formulated  and  presented  to  us. 
They  do  not  say  it  is  any  different  from  the 
old  one,  or  that  there  Is  any  heresy  in  it. 
•  •  *  It  corresponds  with  the  old.  It  ex- 
presses It  better,  and  In  a  more  beautiful  and 
orderly  form,  than  the  old  one  did.  It  also 
brings  in  some  doctiines  that  were  scattered 
through  the  discipline  In  various  forms,  and 
they  are  put  In  new  arrangement."  Aside 
from  all  thin,  leading  bishops  of  the  church 
have  testified  thut  in  their  Judgment  there  is 
no  sulwtantlal  difference  between  the  two. 
So  that  considering  the  aUeged  change  in  the 
confession  of  faith,  and  the  materiality  there- 
of, as  a  question  of  fact,  and  the  evidence 
adduced  pertinent  to  that  issue,  there  Is  but 
little  doubt  that  the  great  weight  of  testimony 
is  against  the  contention  of  the  defendants 
to  this  suit,  and  1  therefore  conclude  that  the 
revi^on  of  tbe  confession  of  faith  has  not 
WTOught  such  a  change  in  substance  in  the 
fimdamental  doctrines  and  dogmas  of  the 
church  as  to  subvert  and  destroy  church 
identity. 

3.  I  will  now  consider  whether  the  consti- 
tution of  the  church  has  been  so  changed  as 
to  de8tix)y  church  identity.  It  is  said  that  re- 
ligious organizations  stand  in  the  same  atti- 
tude as  other  voluntaty  associations  for  be- 
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nerolent  or  charitable  purpofles,  and  that  "an 
wbo  unite  themaelTes  to  sncb  a  body  do  so 
with  an  implied  consent  to  11b  government, 
aud  are  bound  to  sabmit  to  tt."  Watson  v. 
Jones.  13  Wall.  T29.  Or.  as  said  b7  Gofer,  T.,  In 
Presbyterian  Church  T.  WHson,  aupra,  'Reli- 
gions societies  are  regarded  by  the  drllautbor^ 
i(y  as  other  voluntary  associations,  the  Indl- 
Tidnal  members  and  separate  bodies  of  which 
will  be  held  to  be  bound  Iqt  the  laws,  usages, 
customs,  and  principles  which  are  accepted 
among  them,  npon  the  assamptlon  that  In  be- 
coming parts  of  snch  organisms  they  assented 
to  be  bound  by  those  laws,  usages,  and  cus- 
toms, as  so  many  stipulations  of  a  contract 
between  them.'*  So  the  constitution  of  the 
United  Brethren  in  Christ  binding  upon  that 
society  prior  to  the  dlq?nte  may  be  r^rarded 
as  a  contract  between  the  church  and  its 
members,  and  betwe^  the  IntUTldual  mem- 
bers thoreof .  An  attempt  at  this  late  day  to 
trace  the  history  of  the  adoption  of  the  con- 
stltatlon  of  1841,  or  to  discuss  the  process  by 
which  it  was  formulated  and  ratified  by  the 
members  of  the  church,  would  be  a  useless 
task.  It  Is  Bufflclent  to  Imow  that  It  has  been 
recognized  l>y  the  church  and  Its  membo's, 
and  treated  by  an  concerned  as  Talid  and 
binding,  for  a  petlod  of  about  50  years. 
WhethOT  legally  adopted  or  not^  It  has  been 
acquiesced  In  for  such  a  great  iMigth  of  time 
that  I  am  not  now  disposed  to  declare  the  in- 
strument to  be  any  other  than  that  which 
both  parties  to  this  suit  hare  always  regarded 
and  treated  as  genuine  antecodent  to  the  Ind- 
dents  which  gave  rise  to  this  litigation.  The 
constitution  of  1841  Is  the  compact  hy  which 
this  church  and  its  mem  bora  were  bound  pri- 
or to  the  dispute.  It  Is  a  brief  document,  and 
omits  aU  mention  of  many  of  the  fundamen- 
tal principles  npon  which  fhe  church  gorem- 
mcnt  is  fonnded.  For  the  purpose  of  ascer^ 
talnlng  these  omitted  principles,  it  is  neces- 
sary to  look  to  the  discipline,  usages,  and  cus- 
toms of  the  church.  For  Instance,  an  annual 
or  quarteriy  conf«*ence  is  not  defined,  the 
number  of  representatives  to  the  general  con- 
ference Is  not  fixed,  nor  does  It  undertake  to 
r^nilate  any  basis  upon  which  such  repre- 
sentation shall  be  chosen.  It  does  not  con- 
stitute or  create  a  single  officer  of  all  these 
church  bodies,  nor  does  It  define  thdr  duties, 
except  that  bishops  are  **to  be  considered 
members  and  prraldlng  officws."  The  pream- 
ble sets  forth,  among  other  things,  that  the 
purpose  of  adopting  the  constitution  was  '*to 
define  the  powers  and  the  business  of  quar- 
terly, annual,  and  general  conference,  as  ree- 
ognlzod  by  this  church;"  but  a  reference  to 
Its  provisions  shows  that  It  faile<1  to  do  ei- 
ther, except  so  far  as  relates  to  the  powers 
and  buslnefis  of  the  general  conference.  By 
section  1,  art  1.  "all  ecclesiastical  power  here- 
in granted  to  make  or  repeal  any  rule  of  dls- 
dpline  Is  vested  in  a  general  conference." 
Upon  looklns  to  the  conBtitntlon  alone  for  the 
grant  of  i>ower.  If  effect  is  given  to  the  words 
"herein  granted,"  noae  will  bo  found  "to 


make  or  repeal  any  role  of  discipline,'*  except 
It  can  be  extracted  from  the  first  four  sec- 
tions of  artide  2,  ^ving  powo-  to  the  general 
conference  "to  define  the  boundaries  of  the 
annual  coof  oencea,  to  elect  biriiops,  to  try  by 
impeachmmt  the  annual  confwencea,  and  to 
hear  aj^als."  ftit  If  we  take  a  teoader 
view  of  this  oonsUtntifflii,  and  regard  It.  as 
state  CMiBtitntlons  are  regarded,  as  a  Umlta- 
tton,  and  not  a  spedsl  grant  of  powor,  the 
words  ''herein  granted"  become  Inopu^tlTe. 
and  It  becomes  a  goieral  grant  of  power  "to 
make  or  repeal  any  rules  of  disdidlne,**  being 
in  efFect  authority  to  exen^  "nU  the  nsnally 
recognised  powers  of  legislaUim  not  actoaUy 
prohllHted  or  expresdy  ncepted.**  Railroad 
Co.  Orton,  6  Sawy.  186, 82  Fed.  457.  This 
Is  the  light  In  which  the  general  conf«enoes 
have  always  omsldered  this  omstitaHoti,  if 
we  are  to  jndge  by  the  dasa  of  legislation 
which  has  been  adopted  by  it  from  time  to 
time.  In  fact  the  general  OMiference  has 
been  accustomed  to  go  much  further,  and  has 
constantly,  and  for  years  past  exceeded  even 
"Qie  usnally  recognlaed  powers  of  leglsla- 
ticm."  Whatever  tture  Is  of  the  ftxw  of 
church  government  has  been  eetabUshed  by 
the  general  conference,  through  the  dlsclp- 
Une.  and  the  discipline  at  this  time  contains 
more  of  the  prindides  of  church  govemmfflt 
which  are  regarded  as  ftmdamental  than  el- 
thor  the  old  ot  the  revised  constitution.  Ev- 
er since  the  revolution  of  1688  the  British  par- 
Uammt  has  been  conceded  the  power  to  enact 
fundamental  as  It  does  statote  laws,  by  bill 
passed  throngh  the  regular  stages  of  legisla- 
tion, and  approved  by  the  sovereign.  James. 
Const.  Con.  B47.  And  such  have  been  the 
usages  and  customs  of  the  general  conference 
by  a  long  course  of  legislation.  So  that  we 
must  not  look  to  the  cmtstitution  alooke  for  the 
fnndamontal  [vincipies  or  form  of  church 
govmiment,  bat  must  lo<A  also  to  the  discip- 
line. 

The  constitution  of  1841  contains,  for  the 
most  part,  express  limitations  of  power  upon 
the  general  conference.  Of  such  are  tlie  fol- 
lowing: Article  2, 1  4:  "No  rule  or  ordinance 
shall  at  any  time  be  passed  to  change  or  do 
away  with  the  confession  of  faith  aa  It  now 
stands,  nor  destroy  the  Ittaerftut  plan."  Sec- 
tion T:  "There  ahaU  be  no  connection  with  se- 
cret combinations,  nor  shall  Involuntary  serv- 
itude be  tolerated  In  any  way."  And  article 
4:  "There  shall  be  no  alteration  of  the  fore- 
going constitution,  unless  by  request  of  two- 
thirds  of  the  whole  society."  No  one  win 
contend  that  this  constitution  con  be  legally 
changed  except  by  the  method  therein  provid- 
ed, nor  will  any  one  serionsly  contend  that 
the  general  conferraice  had  the  power  to 
cliange  or  do  away  with  the  confession  of 
faith  without  the  constitution  being  first  reg- 
ularly and  legally  modified  so  as  to  ^legate 
such  power  to  that  body,  or  rather  to  remove 
the  limitation  upon  its  powers,  but  it  doea  not 
follow  that  because  the  general  conference 
attempted  to  legislate  contrail  to  theae  ex- 
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proas  limitations  the  constUvtloD  or  the  form  . 
or  fundameutal  principles  of  church  govem- 
ment  are  thereby  abandoned  or  set  at  uaught. 
The  legislation  may  be  Told,  but  why  should 
It  necessarily  woric  on  abandoumout  of  the 
cortstltutlon  or  tlie  creed  of  the  church  ?  'There 
are  only  three  changes  of  Importance  at- 
tempted or  made  by  the  revised  coustitutlon: 
I'Ui'St,  the  provision  for  lay  delegation  In  the 
general  conference;  second,  the  amendment 
with  regard  to  secret  combinations;  and, 
third,  the  method  provided  for  the  amend- 
ment of  the  constitution.  None  of  these  af- 
fi^ct  the  form  of  government  or  church  polity. 
The  official  Iward,  quarterly,  annual,  and 
general  conference8,allremainand liavethelr 
usual  places,  possessing  their  accustomed 
powers  in  the  plan  of  church  organization 
aud  government  The  officers  of  all  these 
bodies,  and  their  rights  and  duties,  remain 
the  same.  The  clauses  touching  the  confes- 
sion of  faith,  right  of  appeal,  human  slavery, 
church  property,  itinerant  plan,  the  rights  of 
local  preachers  to  their  rotes  in  the  annual 
conferences,  are  all  In  effect  unchanged.  It 
is  true  the  three  exceptions  above  enumer- 
ated have  revised  the  constitution  somewhat, 
but  the  form  and  general  plan  of  church 
government  ts  not  destroyed.  The  church 
I>ollty  remains  the  same.  The  agreem^t 
which  the  constitution  implies  has  not  been 
abrogated,  and  the  most  that  can  be  said  Is 
that  the  general  conference  has  violated  the 
terms  of  the  compact,  for  which  the  courts 
will  afford  an  appropriate  and  ample  remedy. 
Suppose  the  legislative  asscmljly  of  Oregon 
was  to  pass  an  act  extending  tO  women 
the  right  of  suffrage.  This  would  not  be 
an  abrogation  of  the  constitution,  which  in- 
lilblta  women  from  voting,  but  it  would  be  a 
violation  of  tliat  instrument,  for  which  the 
courts  would  afford  an  appropriate  remedy. 
The  legislature  of  the  state  of  Mississippi,  in 
the  year  1854,  passed  an  act  proposing  to 
amend  the  conatitutlon  by  aboiishing  the  su- 
perior court  of  chaucerj',  and  establishing 
"chancery  courts  with  full  Jurisdiction  in 
matters  of  equity  to  be  held  in  each  judicial 
district  by  the  circuit  Judge  thereof,  at  such 
times  and  places  as  may  be  directed  by  law." 
'I'his  proposed  amendment  was  ratified  by 
the  people  in  1855,  and  in  1856  was  inserted 
by  tiie  legislature  In  the  constitution,  and 
was  afterwards  held  constitutional  by  a  di- 
vided court.  Green  v.  Weller,  32  Miss.  G50. 
No  one  contended  that  the  amendment  was 
revolutionary,  although  It  was  thought  by 
many  to  have  been  unconstitutionally  adopt- 
ed. If  laymen  have  no  right  to  sit  in  the 
general  conference,  courts  will,  in  a  proper 
case,  prevent  them  from  sitting,  and  so  In 
regard  to  the  other  alleged  amendments  to 
the  constitution.  Where  there  is  a  wrong 
there  is  a  remedy.  X  concede  the  proposition 
laid  down  by  Taft,  J.,  in  Brundage  v.  Dear- 
dorf,  55  Fed.  846,  that  "an  open,  flagrant, 
avowed  violation  of  the  original  compact" 
may  be  "necessarily  a  withdrawal  from  the 


lawful  organization  of  the  church;"-  but  tl» 
facts,  as  presented  here,  do  not  disclose  that 
the  general  conference  has  been  guilty  of 
any  such  acts.  No  fraud  is  even  alleged  by 
the  defendants,  as  was  the  case  by  the  com- 
piaiuauts  in  Brundage  v.  Deardorf,  supra. 
Both  the  conferences  of  1885  and  ISSO  acted  In 
entire  good  faith,  and  in  the  belief  that  their 
proceedings  were  constitutional.  Grant,  J., 
In  his  dissenting  opinion  in  Bear  v.  Heas- 
Icy  (Mich.)  57  N.  W.  276,  states  very  clearly 
the  proposition  under  consideration  thus: 
"Grant  that  the  action  of  the  conference  was 
illegal,  In  declaring  the  amendments  adopt- 
ed. It  is  Indeed  a  startling  proposition  that 
by  this  act  the  conference  destroyed  its  Iden- 
tity, ceased  to  represent  the  church,  seceded 
from  It  and  thereby  become  a  new  and  differ- 
ent church.  The  proposition  finds  no  prin- 
ciple in  law,  equity,  or  good  sense  upon  which 
to  stand.  The  fifteen  who  left  the  regular- 
ly constituted  conference  became  the  seced- 
ers.  and  not  those  who  i-emained  in  it  If 
the  defendants  are  right  In  their  conten- 
tion, it  would  follow  that  if  the  conference 
had  been  a  unit  In  declaring  the  amended 
constitution  adopted.  In  which  event  Its  ac- 
tion would  have  been  no  more  binding  than 
now,  the  members  of  the  local  church  might 
have  seized  the  church  property,  on  the 
ground  that  thoy  were  the  sole  representa- 
tives of  the  true  church,  and  that  all  the  oth- 
ers were  heretics.  The  minority  In  this  case 
hare  mistaken  their  remedy.  They  should 
have  pursued  a  legal  and  orderly  course, 
which  was  clearly  t^en  to  them.  They 
should  hare  protested,  and,  failing  In  this, 
have  applied  to  thepropercourts  to  determine 
the  validity  of  the  proceedings  to  adopt  the 
amended  constitution;  and  If  such  course 
found  them  Toid  they  would  hold  the  old  con- 
stitution in  force,  and  compel  the  officers  of 
the  church  to  recc^ize  and  act  uuder  It" 
Shaw,  C.  J.,  In  Earle  v.  Wood,  8  Gush.  458, 
saj's:  "What  we  mean  to  say  to  this:  that  If, 
after  solid  and  weighty  consideration,  hum- 
bly and  conscientiously  awaiting  the  guide 
of  best  wisdom,  the  yearly  meeting  should 
fully  unite,  In  the  proper  as  well  as  the  Quak- 
er sense  of  that  term,  in  adopting  some  modi- 
fication of  their  creed  or  of  their  speculative 
opinions,  adhering  to  their  great  principles 
of  love  and  fraternal  duty,  it  would,  upon 
their  professed  principles,  seem  too  much  to 
say  that  they  would  thereby  cease  to  be 
Quakers,  and  cease  to  be  the  Society  of 
Friends.  •  •  •  All  disaffected  members, 
having  full  lii)erty  of  conscience,  might  un- 
doubtedly dissent  from  such  opinions,  and 
adopt  different  teuets.  Perhaps  they  might 
by  so  doing  become  t>etter  theologians,  better 
Chi-istians,  and  better  men.  But  they  would 
cease  to  be  Friends  In  unity  with  such  yearly 
meeting,  and  with  the  meetings  and  iudl- 
yiduals  subordinate  to  it  Such  di^entlng 
individuals  might  form  themselves  into  year- 
ly, quarterly,  and  monthly  meetings;  but  this 
woald  be  a  new  oisanlsatlon,  and  not  tha 
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identical  body  to  which  they  had  been  t<yr- 
merly  attached." 

There  is  a  class  of  cases  holding  that  where 
a  member  of  an  unlncorpcHrated,  voluntary 
association  violates  the  rules  of  such  associa- 
tion, he  loses  his  rights  and  privileges  as 
such  member,  and  even  forfeits  bis  right  of 
membWBhlp,  upon  tbe  ground  that  when  he 
becomes  a  member  he  la  presumed^  to  know 
the  rules  thereof,  and  that  he  agrees  and  con- 
sents to  be  governed  thweby,  and  that  a  vio- 
lation  of  such  rules  Is  a  breach  of  his  Im- 
pUed  contract,  and  consequently  a  forfeiture 
of  bis  rights  and  privileges  as  a  member  of 
such  association.  Of  sucli  is  White  v.  Brow- 
nell,  2  Daly,  359;  Hyde  v.  Woods,  2  Sawy. 
665,  Fed.  Cas.  No.  6,975,  »4  TJ.  S.523;  Ebbing- 
bousen  r.  Worth  Club,  4  Abb.  N.  C.  300,  301; 
Leech  v.  Harris,  2  Brewst  571;  Innes  v. 
Wylie,  1  Car.  &  K.  262;  Venable  v.  Baptist 
Ghnrch,  25  Kan.  177;  Protchett  r.  Bchaefer, 
11  Phila.  16&  But  none  of  these  authorities 
go  to  the  extent  of  holding  that  where  the 
legislative  branch  of  the  highest  Judicatory  of 
the  church,  at  a  general  conference  duly 
elected  and  lawfully  convened,  passes  an  act 
or  ordinance  contrary  to  or  not  in  strict  har- 
mony with  tlie  constitution,  or  otherwise  does 
an  Illegal  act.  It  Is  necessarily  an  act  of  se- 
cession, and  in  subversion  of  the  whole 
church  government,  without  regard  to  wheth- 
er  the  act  itself  constitutes  a  substantial  or 
radical  change  in  the  torra  of  chm%h  govern- 
ment or  church  polity  which  formerly  ob- 
tained. The  15  who  left  the  regularly  con- 
stituted conference  composed  of  130  mem- 
bers, and  organized  a  separate  and  distinct 
organization,  although  holding  to  the  tenets 
and  doctrines  of  the  United  Brethren  In 
Christ,  and  ad<^tlng  its  form  of  church  gov- 
ernment and  Its  discipline,  became  the  seced- 
ers.  Methodist  Church  v.  Wood,  6  Ohio,  288; 
Ferraria  v.  Yasconcelles,  23  jn.  466;  Shan- 
non V.  Frost,  3  B.  Mon.  253;  Gibson  v. 
Armstrong,  7  B.  Mon.  481;  Trustees,  etc.,  v. 
8t  Michael's  Evangelical  Church,  48  Pa.  St. 
20.  I  take  It,  therefore,  that  there  has  not 
been  such  a  radical  or  substantial  change  In 
the  constitution  as  to  be  subversive  of  church 
government  and  church  polity,  as  It  existed 
prior  to  the  dispute,  and  that  the  church 
Identity  remains  the  same,  and  consequently 
the  Liberals.  In  contradistinction  to  the  Rad- 
icals, are  entitled  to  the  pn^»aty  Involved 
herein. 

4.  But,  If  it  Is  at  all  a  doubtful  propoiri- 
tlon  as  to  whether  the  identity  of  the  church 
has  been  destroyed,  there  is  another  ques- 
tion, upon  the  proper  solution  of  which  the 
decision  of  this  case  may  rest  Has  the  cun- 
ititation  been  changed  or  revised  In  the  man- 
ner provided  therein?  The  old  constitution 
provides  (article  4):  "There  shall  be  no  al- 
teration of  the  foregoing  constitution,  unless 
by  request  of  two-thirds  of  the  whole  so- 
ciety." "Though  It  Is  not  expressly  stated, 
the  only  meaning  that  can  be  given  to  the 
constitution  Is  that  the  amendment  of  the 


constitution  is  to  be  made  by  the  gMienl 
oonf^ence.  And  this  power  is  limited  by 
requiring  the  request  or  approval  of  two- 
thirds  of  the  entire  sodety  to  give  the  amend- 
ment validity."  Brundage  v.  Deardorf,  55 
Fed.  848.  Much  discussion  has  centered 
about  the  word  "request,"— the  Radlcalb 
claiming  that  It  Is  a  "condition  precedent  to 
the  power  to  act;"  that  It  Is  active,  Tolnn- 
tary,  and  must  be  the  moving  cause  of  the 
proposed amendmoit;  theLlberalsc<Hitending 
that  It  simply  means  a  vote,  an  expression  of 
assent  or  a  passive  concurrence,  without  re- 
gard to  time,  as  relates  to  the  adoption  of  an 
amendment,  so  ttiat  It  proceeds  or  is  eon- 
temporaneouB  therewith.  I  do  not  think  the 
clause  of  the  oHistitntlon  referred  to  should 
receive  a  strict  ccmstructitHi,  nor  do  I  think 
the  word  "request"  should  bear  &  technical 
meaning.  It  was  undoubtedly  tbe  lntenti<m 
of  the  framers  of  the  constitution  that,  be- 
fore the  general  conf«-ence  could  make  any 
change  In  tliat  Instrument,  It  must  be  pre- 
ceded by  an  expressed  desire  of  two-thirds 
of  the  body  of  the  church,  "the  whole  so- 
ciety," favoring  the  change.  It  Is  highly  Im- 
probable that  at  any  time  "two-thirds  of  the 
whole  society,"  or  any  consldwaUe  number 
of  the  members  thaeof,  would  spontaneous- 
ly, and  with  one  accord,  request,  or  sl^lfy 
their  desire  to  the  genwal  conference,  that 
a  change  should  be  made  In  the  constitution. 
Some  organized  ^fxt  among  such  a  numa>' 
ous  memb^hlp  would  be  necessary  to  ob- 
tain unison  of  action  and  contemporaneous 
results.  Hence  It  would  not  be  contrary  to 
the  spirit  of  the  comstltutioa  for  any  mem- 
ber or  minister  or  any  body  of  the  church  to 
devise  any  method  that  should  seem  most 
expedlmt,  and  effect  such  organization  aa 
would  appear  most  appropriate,  for  obtain- 
ing an  expression  of  the  membership,  and  as- 
certaining the  aggregate  result  with  r^erence 
to  such  change.  The  general  conference  be- 
ing charged  with  the  duty  of  lotAIng  to  ibe 
geno^l  welfare  of  the  church.  It  would  sei^m 
quite  natural  and  appropriate  that  It  should 
take  a  matter  of  such  ImpOTtance  In  hand, 
and  devise  ways  and  means  of  obtaining  aft 
expression  of  tbe  membership.  Now  this  0 
Just  what  the  general  conference  of  1885  did. 
Its  action  was  taken  for  the  purpose  of  ob- 
taining an  expression  of  the  members  touch- 
ing a  revision  of  the  nmsdtntion  and  creed. 
It  provided  for  devising  a  method  by  which 
tbe  aggregate  of  Individual  expression  might 
be  ascertained.  This  proceeding,  not  being 
Inhibited  by  tbe  constitution,  and  being  the 
legislative  will  of  the  conference,  carried 
with  It  the  impress  of  law.  Nor  did  the  con- 
ference delegate  to  the  commission  leglslap 
tlve  powers.  Schwelker  r.  Husser  G.U.  ^3np.| 
34  N.  Ei.  1022.  The  commission  wganized  by 
It  was  a  lawful  body,  created  for  a  lawful 
purpose,  and  intrusted  with  legitimate  pow- 
ers, clearly  and  explicitly  limited  and  de- 
fined. Taft,  J.,  In  Brundage  v.  Deardorf,  su- 
pra, says:  "I  do  not  attach  any  particular 

Digitized  by  Google 


PHIIX)1CATH  COLLEGE  v.  WYATT. 


102» 


importazu»  to  tbe  word  faqowt,*  u  Indicttt- 
ins  tbat  it  Is  a  condition  precedent  to  the  ae- 
tion  of  the  general  oonferenoe.  It  would 
seem  that  all  tbat  was  intokded  was  tliat  no 
amendment  of  the  consUtation  should  go  In- 
to effect  until  two-thirds  of  the  whole  so- 
ciety should  agree  thereto-  The  constitution 
Is  InartlflclaUr  drawn,  and  the  eziuvs^n  're- 
quest,* should  not  hare  a  narrow  meaning. 
Nor  do  I  think  there  Is  anything  In  tbe 
artlde  or  in  the  ofmstitutlon  wblcli  i««Tent8 
the  g^ieral  conference  from  lawfully  taUng 
Bt^  looking  to  the  amendment  of  tite  con- 
stitution In  accordance  with  its  terms.  It 
would  seem  to  be  a  legitimate  exerdse  of 
the  suiffeme  leglslatlTe  pownr  of  the  gen- 
eral oonference  to  enact  an  ordinance  that 
upon  a  certain  day  the  ^preaslon  of  tbe  so- 
ciety should  be  taken  by  vote  npon  the  ques- 
tion whether  the  constitation  should  be 
amended  In  a  cratnln  way.  While  the  con- 
stitution wfts  adopted  at  a  time  when  the 
chvch  was  smallo'  tban  It  Is  now.  tbe  hope 
of  the  founders,  donbUeas,  was  that  It  would 
ertend  the  country  over.  It  is  not  to  be  pre- 
sumed that  they  Inserted  In  tlie  constitution 
a  provision  which,  while  It  pratbssed  to  give 
tbe  power  of  amoidment,  Imposed  such  ilm- 
itationa  as  to  make  it  practicably  impossible. 
Therefwe  I  am  of  Oie  opinion  that  the  gen- 
OBl  conferraice  of  1886  had  the  right  to  ap- 
point a  commlsdon  to  jirepare  a  revised  and 
ammded  CMUtltntlon,  and  fix  a  time  at 
which  the  vote  of  the  church  shonld  be  ^en 
to  dgniCy  tbe  desire  of  the  church  that  the 
amended  constitution  should  be  ad<vted.  It 
may  be  cmceded,  though  It  Is  not  now  de- 
cided, that  It  was  also  within  the  legitimate 
powers  of  the  general  conference  to  provide 
that,  if  two-thirds  of  those  voting  at  the  Wane 
npon  the  amoidment  should  be  In  favor  of 
the  new  constitution.  It  shonld  be  held  to  be 
two-thirds  of  the  entire  society,  on  the  ground 
that,  if  notice  was  given  to  tha  entire  society 
of  such  a  rule,  thai  a  fidlure  to  vote  would 
be  an  acqulescenoe  In  the  vote  of  those  who 
did  vote.  But,  to  make  such  proTialon  law- 
ful, fun  and  ample  notice  of  this  requirement, 
and  at  the  day  of  the  election,  should  be 
given  to  each  member  of  the  dmrch." 

The  genoal  conference,  acting  In  its  I^^s- 
lative  cspadty,  could  lawftiUy  declare  tbat 
two-thirds  of  ail  the  votes  cast  should  be 
deemed  two-thirds  of  the  whf^  sodety,  as 
a  basis  of  ascertaining  the  wishes  of  the  so- 
ciety witb  referoice  to  a  Change  or  roTlslcm 
of  the  constitution  and  confesirion  of  faith. 
County  ijeat  of  Unn  Co.,  IS  Kan.  500; 
State  T.  Sutterfield,  54  Ma  395;  Vance  v. 
Austdl,  46  Ark.  407.  In  the  case  of  Cknmty 
Seat  of  Linn  Co*m^,  supra.  It  appears 
that  tbe  constitution  of  Kaiuua  provides  (ar- 
ticle 0>  1 1),  "Xo  county  seat  shall  be  changed 
wltbont  the  consent  of  a  majority  of  the 
electors  of  tbe  county,"  and  the  legislature 
enacted  that  "tbe  place  receiving  a  majority 
9t  the  votes  cast  shall  tiecome  the  counly 


seat"  Brewo-,  7.,  delivering  (be  milnloa  <tf 
the  court,  says:  "It  seems  to  ni,  therefne, 
that  where  tbn  legislature  has  provided  an 
election  as  the  means  of  ascertaining  the 
wishes  of  tbe  elector  ct  tbe  county  in  ref^ 
QDce  to  a  change  of  the  county  seat,  and  has 
made  no  provlalon  for  a  registration,  and  has 
designated  no  other  list  or  roll  as  the  evl- 
dmice  of  tbe  number  of  electors,  it  may,  un- 
der tbe  constitutional  provlalon  quoted,  de< 
dare  that  the  place  receiving  a  majority  of 
the  votes  cast  shall  be  tbe  county  seat" 
Tbe  constitution  of  Missouri  provides  that 
"the  general  assembly  idiall  bave  no  powtf  to 
remove  tlie  county  seat  of  any  county  unless 
two-thirds  of  the  qualUted  voters  ta  ths  coun- 
ty, at  a  general  dectl<»i,  diall  vote  In  favor 
of  sndk  removaL"  Const  art  9,  I  2.  By 
an  act  of  the  general  assembly  It  was  pro- 
vided: "If  It  shall  amear  by  such  dectlon 
that  two-thlrda  of  the  legally  registered  vot- 
ers of  said  county  are  in  favor  of  the  removal 
ot  the  county  seat  of  such  county,  then  the 
county  court  shaU  appoint  five  oommlssion- 
m,"  etc  Wag.  St  p.  40B,  f  22.  In  cmstro- 
Ing  these  prorislons  the  court  held,  in  State 
V.  Sutterfldd.  siqira,  that  It  must  lock  to  the 
"legally  registered  votera"  to  ascntaln  vrtietb- 
er  two-thirds  had  voted  tax  the  change. 
And  In  Vance  v.  Anstdl  It  was  hdd  that  "the 
cdostitnticmal  provldon  tbat  "no  county  seat 
shall  be  established  w  changed  without  the 
consent  of  the  qualified  voters  of  the  county' 
means  a  majority  of  13ie  qualified  voters 
voting  at  tbe  election,  and  fixes  this  as  the 
minimum  vote  necessary  to  effect  a  removal, 
but  does  not  {MrcAklbit  the  legislature  firom 
prescribing  a  larger  vote,  and  tbat  section 
1165,  Mansf.  Dig.,  which  fixes  the  number 
assessed  for  poll  tax  on  the  last  assessment 
as  the  crltwlon  of  the  number  of  votes  In 
the  comity,  ia  not  In  conflict  with  the  eon- 
stltntlon."  These  cases  rest  upon  ibe  prin- 
ciple that  the  l^tlslatare  may  adopt  as  cm 
dnslve  evidence  of  the  fact  any  mode  of 
ascertaining  the  popular  win  which,  accord- 
ing to  the  ordinary  rules  ot  homan  experi- 
ence, is  best  calculated  to  sorve  the  purpose, 
so  that  It  does  not  override  or  set  at  nan«M 
toe  restrictions  of  the  constitotlon.  There 
are,  however,  cases  decided  by  tbe  supreme 
court  of  Tennessee,  and  one  1^  the  supreme 
court  of  Mississippi,  htddlng  the  contrary 
doctrine,  but  In  the  latest  case  touching  the 
question  from  the  torma  state  (Brad«i  v. 
Stomph,  16  Lea,  SiSH)  the  court  seems  to  be  in 
doubt  ot  ito  own  posltlmi.  Cooper,  J.,  who 
announced  tbe  opinion  of  the  comrt  says: 
"I  am  myself  unable  to  see  any  distinction 
between  the  meaning  of  the  words  'consent' 
'concurrence,'  and  'assent,*  as  used  In  tbe 
clause  of  the  constitution  cited,  and  am  In- 
dfned  to  think  that  the  rule  adopted  In 
Louisville  &  N.  R.  Co.  V.  County  Ct,  1 
Sneed,  692,  for  the  construction  and  applica- 
tion of  analogous  words  In  a  statute,  might 
wdi  tiave  been  followed  in  construing  and 
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dpplyin^  Ibe  lansnage  et  the  ocMiBtltntlon.*' 
*Vbe  case  firom  Mississippi  (Hawkins  t.  Sn- 
pervlsors,  GO  Miss.  735)  has  been  reviewed 
by  the  United  States  supreme  conrt  (Carroll 
'Oo.  T.  Smith,  111  U.  S.  SS6,  4  Sap.  Ct  539), 
Which  latter  court  refused  to  follow  the  doc* 
trine  thwein  announced. 

The  date  of  taking  the  rote  upon  tiie  revi- 
sion of  the  constltutitm  and  confesslcm  of 
fajth  was  fixed  as  definitely  as  was  the  date 
fixed  by  custom  of  the  society  to  vote  upon 
ttie  election  of  ddegates  to  the  genra-al  con- 
ference, "during  the  mcrath.  of  No7«nber, 
1888;"  and  fair  and  ample  notice  of  the 
time  and  manner  of  taking  anch  vote  was 
duly  provided  for,  and  given  to  the  members 
of  the  society.  The  board  of  bishops  was 
directed  to  prepare  a  letter  addressed  to  the 
church  on  the  work  of  the  commission,  to 
be  published  through  the  Religions  Telescope, 
the  official  oi^n  of  the  church,  and  other- 
wise, which  was  done  in  January,  18S0; 
and  the  blE^ops'  address,  accompanied  by 
the  commission  act,  plan  of  submission,  and 
{ffoposed  confession  of  faith  and  constitution, 
were  distributed  throughout  the  church  im- 
mediately thereafter.  Here,  then,  is  an 
election  legally  called  through  and  In  pur- 
suance of  the  legislative  act  of  the  general 
conference  of  1885.  Applying,  then,  the 
basis  fixed  by  the  general  conference  for  de- 
twmlnlng  the  vote  of  the  society,  two-thirds 
of  those  who  voted  must  be  taken  to  be  two- 
thirds  of  the  whole  society,  upon  the  ground, 
that  "all  qualifled  voters  wh&  absent  tbem- 
qelves  from  an  election  duly  called  are  pre- 
sumed to  assent  to  the  expressed  wIU  of  the 
ma^M-ity  [In  this  case,  two-thirds]  of  those 
voting,  unless  the  law  providing  for  the  elec- 
tl<m  otherwise  declares."  County  of  Cass 
V.  Johnston,  95  U.  S.  369;  People  v.  War- 
field,  20  HI.  159;  Taylor  v.  Taylor,  10  Minn. 
107  (GiL  81);  Carroll  Co.  v.  Smith.  Ill  U. 
a.  550,  4  Sup.  Ct.  539;  St.  Joseph  Tp,  v, 
Rogers,  16  Wall.  644;  People  v,  Gama-,  47 
111.  246;  People  v.  Wiant,  48  IlL  203;  County 
Seat  of  LUm  Co.,  supra.  The  vote  cast  in 
favor  of  the  revised  constitution  being  large- 
ly In  excess  of  two-thirds  of  the  whole  vote 
cast,  the  same  was  therefore  legally  adopted 
when  it  received  the  sanction  of  the  general 
conference  of  1889.  And  It  may  be  added,  in 
this  connection,  that  the  section  of  the  con- 
stitution placing  a  limitation  upon  the  power 
of  the  general  conference  "to  change  c*  do 
^way  with  the  confession  of  faith  as  It  now 
stands"  may  itself  be  l^ally  changed  by  the 
society  under  the  general  provision  ft* 
^imendmenta.  And,  even  without  amraidlng 
such  section,  ciianges  in  the  confession  of 
faith  might  be  made,  in  the  Interest  of  clear- 
ness and  completeness  of  declaration  of  be- 
lief In  the  doctrines  actually  held  by  the 
church,  which  may  be  found  leas  fully  stat- 
ed In  the  confession  of  faith  of  1841.  Schllch- 
ter  V.  Keiter  (Pa.  Sup.)  27  Atl.  45.  These 
conclusions  affirm  the  decision  of  the  court 
below. 


HOOBB,  X  (fflaseotlng).  I  am  nnaUe  to 
agree  with  the  oondusioD  reached  by  my 
Brother  WOLVERTON  In  this  case.  I  do 
not  think  any  satisfactory  reason  has  been 
presented  for  changing  the  formar  opinion, 
to  which  I  still  adhere.  BEAN,  C.  J.,  having 
participated  In  the  trial  of  the  cause  below, 
took  no  part  in  the  hearing  on  appeal;  and. 
Mr.  Justice  WOLVERTON  and  niys^  being 
unable  to  agree,  it  follows  tliat  the  decree 
must  be  affirmed. 


OREGON  BY,  &  NAV.  CO.  v.  SWINBURNE 
et  al. 

(Supreme  Court  of  Oregon.  Oct  16,  18&4.) 
Appui.-~8bkvice  or  Noticb — Boms — Coivdi- 

TIOSB— BvlDESOa. 

1.  Service  of  notice  of  appeal  on  an  agrat 
of  the  cort)ora,tion,  on  whom  a  summons  could 
have  been  legally  served,  is  sufficient. 

2.  Under  a  bond  binding  defendants  to  re- 
pay such  reasonatde  sums  as  plaintiff  should  hn 
required  to  pay  for  the  various  parts  of  a  r^t 
of  way,  depot  grounds,  and  terminal  focilities, 
plaintiff  must  prove  the  rcasonablenesa  of  the 
several  items. 

3.  A  written  m«noraDdum  signed  by  a  por- 
tion of  defeodants  approving  the  location  of  de- 
pot grounds  at  a  certain  place,  at  a  cost  not  to 
exc^d  a  certain  amount,  was  competent  as 
tending  to  show  that  the  amount  paid  waa  a 
reasonable  expenditure. 

4.  There  being  no  proviaion  In  the  bond  &» 
to  width  of  the  right  of  way  to  l>e  secured,  pla' 
tiff  was  not  limited  to  60  feet,  bnt  might  secure 
Buch  width  as  it  was  accustomed  to  purchase  io 
the  ordinary  course  of  its  business  in  locating 
railroads. 

Appeal  from  circuit  conrt,  Morrow  county; 
W.  I*  Bradshaw,  Judge. 

Action  by  the  Oregon  Railway  &  Naviga- 
tion Company  against  U.  K.  Swinburne  and 
others  on  a  bond.  Judgment  for  plaiutitr. 
Defendants  appeal.  Reversed. 

A.  S.  Bennett,  for  app^lants.  J-  M.  Long, 
for  respondent 

BEAN,  C.  J.  This  Is  an  action  to  recover 
a  sum  of  money  alleged  to  be  dne  tlie  plain- 
tiff from  the  defendants  on  a  certain  in- 
demnifying bond,  which  is  set  out  and  the 
facts  of  the  case  snfiiclently  stated  In  the 
report  of  the  former  appeaL  22  Or.  674,  90 
Pac.  322.  A  retrial,  as  directed,  resulted  in 
a  judgment  In  favor  of  plalntitf  for  ^,975, 
from  which  the  defendants  prosecute  this  ap- 
peal. The  motion  to  dismiss  the  appeal  for 
want  of  service  of  the  notice  thereof  shonld. 
we  think,  be  overruled.  The  service  was  duly 
made  upon  an  agent  of  the  plaintiff  corpora- 
tion, upon  whom  a  summons  could  have  been 
legally  served,  and  was  therefore  sufficient. 

Passing  to  the  merits.  It  appears  that  the 
amount  claimed  by  plaintiff  to  have  been  ex- 
pended by  it  In  securing  the  right  of  way 
referred  to  in  the  bond  is  made  up  of  sun- 
dry sums  of  money  claimed  to  have  been 
paid  for  rights  of  way  over  the  lands  of  dif- 
ferent parties  along  the  route  of  Its  road,  and 
for  attorneys'  fees,  llTcry  bills^  and  expenses 
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of  right  of  way  agents,  amounting.  In  the 
asrerregate,  to  the  ram  of  $24,033,  of  whi<di 
f  17,101 10  admitted  to  bave  been  r^ld  to  It 
The  answer  puts  In  Issue  the  reasonableness 
uid  necessity  of  each  and  all  of  these  Items, 
and  avers  that  the  aggregate  reasonable 
amount  paid  or  expended  by  plaintiff  In  se- 
curing said  right  of  way  did  not  exceed  91>^i- 
000.  To  maintain  the  issues  on  its  part,  the 
plaintiff  produced,  and  pnt  In  evidence,  an 
Itemized  statement  of  the  amounts  paid  by 
it  for  rights  of  way  and  other  expenditures 
connected  therewltii,  and  submitted  evidence 
tending  to  show  the  general  character  of  the 
conntry  through  which  the  road  passes,  how 
and  where  the  right  of  way  was  located,  and 
that  certain  sums  paid  therefor  were  reason- 
able; but  the  reasonableness  of  sundry  Items 
In  the  account,  amounting  to  more  than  $7,- 
000,  vraa  not  shown,  nor  was  there  any  evi- 
dence tending  to  show  it,  unless  It  could  be 
Inferred  from  the  fact  that  the  same  was 
paid  fbr  right  of  way  purposes,  and  from  evi- 
dence tending  to  show  the  similarity  in  tiie 
situation  of  the  gronnd  over  which  the  rall- 
wf^  was  constructed  in  cases  where  specific 
evidence  of  the  reasonableness  was  given  and 
that  In  regard  to  which  no  further  proof  than 
the  fact  of  payment  was  offered.  Upon  this 
state  of  the  evidence,  all  the  defendants  ex- 
cept J.  L.  Morrow,  who,  it  seems,  had  ap- 
proved the  accounts  as  rendered  by  the  plain- 
tiff moved  the  court  to  direct  the  Jury  to 
return  a  verdict  in  their  favor,  for  the  rea- 
son that  the  several  expenditures  made  by 
plaintiff,  and  which  the  evidence  tended  to 
show  were  reasonable,  did  not  exceed  in  the 
aggregate  the  amount  admitted  to  have  been 
repaid.  The  refusal  to  so  rule  is  assigned  as 
error.  On  the  former  appeal  it  was  held 
that,  under  the  terms  of  the  bond,  defendants 
are  liable  only  for  such  rams  as  plaintiff 
was  required  to  expend  for  the  purposes 
specified,  and  which  may  be  found  reason- 
able in  each  particular  instance.  From  this 
construction  of  the  bond  It  necessarily  fol- 
lows that,  to  entitle  plaintiff  to  recover  In 
this  action.  It  must  not  only  show  the  amount 
paid  out  by  It  in  securing  the  right  of  way, 
depot  grounds,  and  terminal  facllltlea,  but 
that  the  several  items  going  to  make  up  Its 
claim  against  the  defendants  arc  reasonable, 
and  that  the  aggregate  thereof  amounts  to 
more  than  has  been  repaid  to  It  This,  the 
record  sAiows,  It  did  not  do,  nor  attempt  to 
do,  and  hence  we  think  the  court  should  have 
Instructed  the  jury  as  requested  by  the  de- 
fendants. 

Although  certain  of  the  expenditures  made 
by  the  plaintiff  may  have  been  reasonable  In 
amount,  we  do  not  think  it  can  be  Inferred 
therefrom  that  all  or  any  of  tlic  othera  were 
likewise  reasonable,  nor  was  a  description  of 
the  general  character  of  the  country  through 
which  the  road  passes,  or  the  location  of  the 
line,  alone  sufficient  evidence  to  enable  the 
jury  to  determine  Intelligently  or  at  all 
whether  the  several  amounts  paid  for  rights 


of  way  were  reasonable  or  unreasonable. 
The  burden  of  proof  was  upon  the  plaintiff, 
and  it  should  have  given  some  evidence  tend- 
ing to  show  the  reasonableness  of  the  several 
amounts  which  It  was  required  to  expend, 
and  fbr  which  It  seeks  to  recover  in  this  ac- 
tion. Not  having  d(me  so,  we  have  no  al- 
ternative but  to  reverse  the  Judgment,  and 
order  a  new  trial.  This  deficiency  In  plain- 
tiff's evidence  may  be  supplied  at  the  next 
trial,  and  It  may  relieve  another  question 
from  doubt  to  say  that  in  our  opinion,  the 
written  memorandum  signed  by  a  portion  of 
the  defendants.  In  which  they  approved  the 
location  of  the  depot  grounds  in  Heppner  at 
a  cost  not  exceeding  f5,400,  was  competent 
as  evidence  tending  to  show  that  the  amount 
paid  therefor  by  plaintiff  was  a  reasonable 
expenditure.  This  writing  did  not  tend  to 
vary  the  terms  of  the  bond  sued  upon,  nor 
substitute  anottier  agreement  therefor.  It 
did  not  attempt  to  llx  any  liability,  or  to 
charge  any  one  with  any  particular  sum,  but 
In  connection  with  other  evidence  In  the  case, 
simply  tended  to  show  the  good  ftilth  of  the 
plaintiff,  and  that  It  paid  no  more  than  what 
was  deemed  13ie  reasonable  value  for  the 
land  purchased. 

Some  question  was  made  on  the  trial  as  to 
whether,  under  the  agreement  or  bohd,  plain- 
tiff could  purchase  a  right  of  way  more  than 
60  feet  wide,  and  recover  from  the  defend- 
ants the  amount  paid  therefor,  even  if  rea- 
sonable. Without  attempting  to  state  or 
comment  upon  the  particular  manner  in 
which  this  questiMi  vras  raised,  It  la  anffl- 
clent  to  say  that  In  our  Judgment  the  plain- 
tiff was  authorized  to  secure  a  right  of  way 
over  land  of  such  width  as  it  was  accustomed 
to  purchase  In  the  usual  and  ordinary  course 
of  Ita  business  in  locating  and  constructing 
railroads,  and,  for  rach  reasonable  sum  as 
It  was  required  to  expend  therefor,  the  de- 
fendants are  liable.  It  wlU  be  obeerved  that 
the  bond  contains  no  limitations  or  provi- 
sions OS  to  the  width  of  the  right  of  way  to 
be  secured  by  the  company,  and,  in  the  ab- 
sence of  Bueh  limitations,  it  aeema  to  ua,  in 
view  of  the  drcumstances,  that  the  parties 
must  have  cont«nplttted  that  the  railroad 
company  should  ezerclae  ita  Judgment  and 
purchase  such  a  rl^t  of  way  In  width  aa  It 
was  accustomed  to  purchase  in  the  ordinary 
course  of  Its  business. 

The  other  questions  sugg^ed  In  the  brief, 
we  think,  are  sufficiently  covered  by  this  and 
the  opinion  on  the  former  appeal,  and  need 
not  be  further  referred  to  at  this  tlm&  Judg- 
ment reversed*  and  new  trial  ordered. 


PEOPLE  V.  LANG.    (No.  21,119.) 
(Supreme  Court  of  California.    Oct.  4,  1894.) 

daMniAL  TrIAI, — IS9TRUCTI05S  —  ASSUHINO  PAL- 

BiTY  OP  Defendant's  Tebtiuont. 
1.  On  a  trial  for  hui^lary,  where  defendant 
testified  that  he  spent  the  ^ftf X'j^'SWl^ 
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crime  was  committed  at  the  hoaw  of  a  certain 
penon,  and  tbat  be  fixed  the  date  from  the 

fact  that  he  and  each  person  were  thrown  ont 
of  a  baggy,  and  the  person  referred  to  testified 
tbat  the  buggy  accident  did  not  occnr  on  the 
day  of  the  burglary,  bat  that  on  the  day  of  the 
burglary  the  defendant  was  at  his  house  "off 
and  on,  bat,  being  busy,  he  conld  not  say  how 
long  or  when,"  and  the  defendant  afterwards 
admitted  that  he  was  mistaken  as  to  the  day 
of  the  baggy  accident,  It  was  error  for  the  coart 
in  its  charge  to  aasnme  that  the  defendant  was 
not  at  the  honse  of  such  person  the  whole  of 
the  day  of  the  bnrglary. 

2.  In  a  criminal  trial.  In  commenting  on 
the  erideuLe  of  the  defendant,  it  is  error  for  the 
court  to  charge  that:  "In  looking  at  his  testi- 
mony, you  must  remember  it  is  the  testimony 
of  an  accused  man.  Of  coarse,  he  has  a  power- 
ful motive  to  swear  himself  out  of  this  charge. 
We  all  xmderstand  that  And  while  yoa  are 
not  to  disbelieve  him  merely  because  he  is  in 
that  situation,  still  yon  will  not  shut  your  eyes 
to  the  fact  that  he  has  that  motlTe,  and  you 
will  Eovem  yoarselvee  accordingly;  that  is  to 
say,  yon  will  look  at  bis  testimony  by  the  light 
of  that  fact  Yon  may  believe  It  after  all. 
•  •  •  The  law  Invitee  your  attention  to  the 
motivet  of  the  wftneeseiL" 

Department  1.  Appeal  from  superlinr  ooifft, 
San  Frandaco  ooontr;  wnilam  T.  Wallacei, 
Judge. 

Robert  Lang  waa  oonTlcted  of  biirg1a]7> 
and  appeala.  Reversed. 

John  T.  Cary.  for  appellant   Atty.  Gen. 

Hart,  for  the  People. 

VAN  FLEET,  J.  Defendant  waa  convicted 
of  burglary  In  the  second  degree,  and  sen- 
teuced  to  the  state  prison  for  a  term  of  five 
years.  He  appeals  from  the  judgment  and 
an  order  denying  bts  motion  fOr  a  new  trial. 

Several  points  are  made  for  a  reversal  of 
the  judgment,  mostly  based  uiron  objections 
to  the  charge  of  the  court. 

1.  The  evidence  of  the  proeecution  tended 
to  show  that  the  burglary  with  which  de- 
fendant was  charged  was  committed  by 
entering  a  dwelling  faonae  at  410  Baker 
street.  In  the  city  of  San  Francisco,  on  the 
11th  day  of  June,  18^,  between  the  hours  of 

11  a.  m.  and  5  p.  m.  The  defendant's  main 
defense  was  an  alibi.  He  testified  tliat  he 
did  not  commit  the  burglary;  that  he  did  not 
enter  the  bouse;  was  nev^*  near  tt  In  his  life. 
He  said:  *'I  remember  Sunday,  the  11th  of 
June  last  I  waa  at  Hr.  Garr's  place.  He 
keci>8  a  saloon  at  the  end  of  the  Sutter  street 
road,  right  at  the  comer.  I  went  there  be- 
tween 8  and  9  o'clock  Sunday  morning,  June 
lltb,  and  remained  there  until  Monday  about 

12  o'clock.  About  9  o*cIock  Sunday  evening 
Mr.  Carr  asked  me  to  come  down  town  with 
blm.  He  had  a  trotUng  horse.  We  went 
down  town,  and  they  were  building  a  line  at 
the  time  at  Fifth  and  Mission,  and  the  rails 
at  this  time  were  about  this  high  [showing] 
above  the  pavement,  and  In  going  over  It  the 
buggy  broke  down.  We  had  to  leave  the 
buggy,  and  go  to  a  livery  stable  and  hire  an- 
other buggy,  and  put  the  horse  In  it,  to  go 
home  with.  That  was  on  Sunday,  June  11th, 
and  that  Is  the  reason  I  remember  the  day.** 
Mr.  Carr,  called  as  a  witness  <m  bebaU  of 


defendant,  testlfled  tn  substance  as  follows: 
**Z  live  at  the  COTnar  of  Sutter  and  Central 
avenue.  I  am  acquainted  wltii  the  defend- 
ant He  was  at  my  house  the  day  the  bng- 
-gy  broke  down.  The  stable  man  says  It  was 
the  13th  of  June  (Tuesday),  this  year.  I 
have  no  means  of  knowing  or  telling  the  day 
of  the  week  exc^t  by  what  the  stable  man 
says.  I  am  sure  It  was  not  on  Sunday.  It 
was  a  week  Aaj.  The  day  the  bu^y  broke 
down  he  was  ont  there,  and  wanted  me  to 
go  on  a.  bond  for  a  friend  of  his.  It  was 
about  two  o^clock  la  the  afternoon  tbat  we 
went  down  town  In  the  buggy.  The  buggy 
broke  down  at  Fourth  street  It  was  not  on 
Sunday  the  buggy  broke  down.  He  was  ont 
there  two  or  three  days  before  that  He  was 
out  there  the  Sunday  before  that  He  was 
ont  there  for  two  or  three  days  before  the 
day  the  buggy  broke  down.  He  was  there 
Sunday,  the  11th  of  June.  I  think  be  was 
there  Saturday,  Sunday,  and  Monday.  I 
can't  say  how  long  he  stayed,  It  la  so  long 
ago.  Maybe  an  hour  or  tw&  He  was  there 
off  and  on.  I  was  busy.  Sunday  Is  a  busy 
day  out  there.**  Aftorwards  the  defendant 
admitted  that  he  was  mistaken  as  to  the  day 
the  buggy  br(^  down.  This  was  all  tiie  tw- 
timcny  Introduced  on  the  question  of  alibL 
In  this  state  of  the  evidence  tbe  court.  In  Its 
cSiai^  to  Uie  jury,  said:  *Vow,  as  to  tbe 
matter  of  testimony,  as  I  remarked  to  yon 
before,  the  value  of  the  testimony  Is  entirely 
with  yon.  Tou  are  the  judges  of  that,  but  I 
will  remind  yon  that  a  witness  false  In  one 
part  of  his  testimony  Is  to  be  distrusted  In 
otbcrs;  that  Is  to  say,  a  witness  willfully 
false.  Now,  defendant  took  the  stand,  and 
he  undertook  to  state  that  on  the  portlcnlar 
Sunday  Involved  he  was  with  a  particular 
person  the  whole  of  tbe  day.  It  turns  out.  It 
seems,  tbat  tbat  was  not  sa  Now,  do  you 
believe  that  he  was  wlUfnlly  fiUse  In  making 
that  statranent?  It  la  said  upon  his  part 
(and  that  is  a  matter  to  be  considered)  that 
as  a  matter  of  fact  be  was  -with  this  witness 
Carr,  but  he  was  simply  mistaken  as  to  the 
IHirticular  day;  that  he  was  honest  In  his 
statement  Of  course,  if  you  think  he  was.  It 
would  not  come  under  this  rule  that  I  have 
read  to  you."  It  Is  urged,  and  we  think  just- 
ly so,  that  by  this  language  the  learned  judge 
of  the  court  below  violated  section  19  of  ar- 
ticle 6  of  the  constitution  of  the  state,  which 
provides  "that  Judged  shall  not  charge  juries 
with  resiiect  to  matters  of  fact'*  The  court 
virtually  tells  the  jury  that  the  statement  of 
the  dcfmdant  that  he  waa  at  the  witness 
Carr's  house  during  the  whole  of  the  time  he 
testified  be  was,  on  Sunday,  June  11th,  was 
not  true,  but  was  false,  and  simply  leaves  it 
with  the  jury  to  say  whether  that  statement 
was  willfully  false  or  only  Inadvertently  so. 
The  evidence  upon  tbe  point  Is  not  neeosa- 
rlly  open  to  such  Interpretation.  It  Is  true 
that  It  may  be  susceptible  of  such  an  Inf^ 
ence,  but  that  Inference  was  for  the  Jury,  un- 
trammcled  by  the  views 
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the  VBbJect  The  defmdAttt  had  stated  that 
he  was  at  Carr'a  daring  obtain  hours  on  that 
Sonday;  that  he  remembered  the  day  be- 
cause of  the  accident  to  the  bugEy<  After- 
wards It  turned  out  that  the  accid^t  to  the 
bvtggs  occurred  on  a  subsequent  occasion, 
but  it  does  not  necessarUy  follow  that  be- 
cause he  was  mistaken,  or  even  Intentionally 
misstated  the  Incidwt  about  the  buggy,  his 
testimony  was  Incorrect  or  false  about  being 
at  the  place  Indicated.  In  fact  he  is  corrob- 
orated  in  part  in  the  latter  statement  by  Carr, 
who  testiaed:  "He  was  out  there  the  Sun- 
day before  that  He  was  oat  th^e  for  two 
OT  three  days  befwe  the  day  the  buggy  broke 
down.  He  was  there  Sunday,  the  11th  of 
June.  I  think  he  was  there  Saturday,  Sun- 
day, and  Monday."  It  will  thus  be  seen  that 
the  jory  may  wtil  have  seen  fit,  if  left  un- 
influenced by  the  Judgmrat  of  the  court,  to 
beliere  the  d^^dant  as  to  the  time  he  was 
at  Oarr*s  house  on  the  Sunday  In  questl^m, 
notwithstanding  the  disparaging  effect  of  the 
mistake  as  to  the  date  of  the  buggy  Incident 
What  effect  should  be  given  to  tlte  lattw 
when  Tlewed  In  the  light  of  all  the  evidence 
upon  the  fact  in  dispute  was  a  quratlon  wb<d- 
ly  committed  to  the  Jury,  and  the  action  of 
the  court  was.  In  effect,  to  withdraw  It  from 
their  consideration.  This  was  a  plain  inva- 
sion of  the  province  of  the  Jury  and  to  the 
prejudice  of  defendant's  constitutional  right 
toft  which  the  judgment  must  be  reversed. 
People  V.  Murray,  86  CaL  31,  24  Pac.  802; 
People  V.  Gordon,  88  Cal.  422,  26  Pac.  502. 

2.  In  view  of  the  fact  that  the  case  most 
go  back  for  a  retrial,  we  will  notice  one  oth- 
er point  Upon  the  question  of  the  credibil- 
ity of  witnesses  the  court  in  speaking  of  the 
evidence  of  tbe  defendant,  said:  "In  looking 
at  his  testimony,  yon  most  remember  It  is 
the  testimony  of  an  accused  man.  Of  course, 
he  has  a  powerful  motive  to  swear  himself 
out  of  this  charge.  We  all  understand  that 
And  while  you  are  not  to  disbelieve  him 
merely  because  he  is  In  that  situation,  still 
you  will  not  shut  your  eyes  to  the  fact  that 
he  has  that  motive,  and  you  will  govern  your- 
selves accordingly;  that  is  to  say,  you  will 
look  at  his  testimony  by  the  light  of  that 
fact  You  may  believe  It  after  all.  That  Is 
for  you,  as  I  said  before,  and  so  It  Is  with 
any  other  witnesa  The  law  invites  your  at- 
tention to  the  motives  of  the  witnesses."  It 
Is  contended  that  by  this  language  the  court 
clearly  Indicated  to  the  jury  that  It  was  of 
opinion  the  defendant  should  not  be  believed; 
that  the  effect  of  tbls  part  of  the  charge  on 
the  ordinary  mind  would  be  "that  the  de- 
fendant might  possibly  be  believed,  but  it 
was  not  at  all  probable  that  he  would  tell 
the  truth  under  the  clrcumatances."  We  are 
inclined  to  think  this  criticism  not  without 
merit  and  that  the  learned  judge  transcend- 
ed the  proper  limitation  of  the  rule  which 
has  been  established  by  this  court  We  can- 
not do  better  in  this  regard  than  to  repeat 
what  Is  said  by  Mr.  Justice  McFarland  in 
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Pe<H>1e  V.Murray,  supra:  "We  tblid:  that  the 
court  went  too  far  in  cautioning  the  jury 
against  believing  the  defendant  and  the  two 
other  persons  charged  with  the  crime,  al- 
though we  would  not  be  prepared  to  say  that 
the  judgment  should  be  reversed  for  that  rea- 
son. In  People  v.  Cronin,  84  Cal.  191,  it  was 
held  not  to  be  error  for  a  court  speaking 
of  the  credibility  of  a  defendant  who  was  a 
witness  for  himself,  to  tell  the  Jury  that: 
'Tou  should  consider  his  relation  and  situa- 
tion under  which  he  gives  his  testimony,  the 
consequences  to  blm  from  the  result  of  this 
trial,  and  all  the  inducements  and  temptar 
tloQB  which  would  ordinarily  Influence  a  per- 
son in  his  situation.*  That  instruction  has 
been  approved  in  subseqnent  cases,  and  it  is 
now  too  late  to  question  its  correctness;  but 
if  courts  and  prraecutlng  attfxueys  think  it 
their  duty  to  have  an  instruction  on  that 
subject  In  every  case,  th^  should  be  careful 
not  to  go  f  urthw  In  that  dlrectl<m  Uian  coorta 
have  already  dtme^" 

There  are  several  other  points  strtmgly 
urged  by  appellant  but  in  view  of  the  fact 
that  they  involve  qoesUons  which  will  not 
necessarily  arise  upon  another  trial,  we  do 
not  deem  it  necessary  to  consider  them  at 
this  time  Judgment  and  wder  reversed, 
and  cause  remanded  for  a  new  trial. 

We  concur:  OABOUTTS^  J.;  HABRI- 
80N,  J. 

4  Cat.  Vimfi.  ai 
SMITH  T.  FRATT  et  a1.  (No.  18,274.) 
(Supreme  Court  of  California.   Sept.  29,  1894.) 

FEErSBBNCE  BT  InBOLVSNT — SCIT  TO  SeT  ASIOE. 

In  an  action  by  an  assignee  in  insolvency 
to  recover  the  value  of  property  transferred  by 
RD  insolvent  debtor  to  defendants,  findings  that 
defeodants  neither  knew  nor  believed,  nor  had 
reasonable  cause  to  believe,  that  the  debt(»  was 
insolvent,  or  made  the  deed  in  contemplation 
of  insolvency,  are  snfficient  to  support  a  judg- 
ment for  defendants. 

Department  1.  Appeal  from  superior  comt, 
Sacramento  connly;  W.  O.  Van  Sleet  Judge. 

Action  by  S.  B.  Smith,  assignee,  against  V. 
W.  Fratt  and  George  F.  Parker,  to  recovw 
the  value  of  property  ctmveyed  to  the  de- 
fendants before  the  asrignment  Judgment 
for  defendants,  and  plalntlflr  appeals.  Af- 
firmed. 

D.  E.  Alexander,  Albert  M.  Johnson,  and 
Johnson,  Johnson  &  Johnson,  for  appellant. 
Denson  &  Oatman,  Gera-ge  A.  Blanchard,  L. 
S.  Taylor,  and  S.  Solon  Hall,  for  respondents. 

PER  CURIAM.  In  January,  1887,  James 
S.  Meredith  was  adjudged  to  be  an  Insolvent 
debtor,  on  petition  of  bis  creditors;  and  there- 
after S.  B.  Smith,  the  plalutlCT  herein,  was 
duly  elected  and  appointed  assignee  of  his 
estate.  Smith  qualified  as  such  assignee, 
and  the  clerk  of  the  court,  by  an  Instrument 
in  writing,  assigned  and  conveyed  to  him  all 
the  estate,  real  and  personal,  of  the  debtor. 
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Afterwards  Smith,  u  snch  aBstgnee,  com- 
menced  ihia  action  to  recover  from  tbe  de- 
fendants the  value  of  a  stock  of  drugs  and 
qiedictnes  alleged  to  hare  been  sold  and 
transferred  to  them  by  Meredith  on  Decem- 
ber 9,  18S6.  The  action  was  based  upon  the 
theory  that,  at  the  time  of  the  transfer, 
Meredith  was  insolvent,  and  that  It  was 
made  with  a  view  on  his  part  to  give  a  pref- 
erence to  the  d^CTdants,  who  were  then  his 
creditors,  and  to  prevent  the  property  from 
coming  to  his  assignee  In  Insolvency,  and  be- 
ing distributed  ratably  among  his  creditors, 
and  that  defendants,  when  they  accepted  tbe 
transfer,  had  reasonable  cause  to  believe 
that  he  was  Insolvent,  and  that  the  trans- 
fer was  made  with  a  view  to  prevent  his 
property  from  coming  to  his  assignee  In  in- 
solvency, and  being  dlstrlbnted  ratably 
among  his  creditors.  The  court  found:  That, 
at  the  time  of  the  transfer,  Meredith  was 
Indebted  to  Fratt,  but  not  to  Parker.  That 
Meredith  did  not  sell  or  ddlvo*  to  Fratt 
tbe  property  described  In  the  complaint, 
or  any  part  thereof.  Hiat  the  transfer 
was  made  to  Parker  npmi  certain  terms 
and  conditions  stated,  and  Meredith  was  at 
that  time  Insolvent,  and  It  was  his  desire  to 
pay  his  debt  due  to  Fratt  In  preference  to 
other  creditors,  because  It  had  been  created 
In  the  purchase  of  this  same  stock  of  goods; 
"but  neither  Parker  nor  Fratt  knew  or  be- 
lieved that  said  Meredith  was  insolvent,  nor 
did  they  or  elthor  of  them  believe,  nor  had 
either  of  them  reasonable  cause  to  believe, 
that  Meredith  entered  Into  this  agreement  In 
contemplation  of  Insolvency,  or  with  the 
view  of  making  Fratt  a  preferred  creditor." 
"The  defendant  Parker  did  not  purchase  nor 
receive  the  transfer  of  said  goods  with  the 
intention  of  giving  or  securing  to  Fratt  any 
preference  over  other  creditors  of  said  Mere- 
dith, nor  with  intent  to  prevent  said  prop- 
erty from  coming  into  the  hands  of  the  as- 
signee of  said  Meredith,  nor  with  intent  to 
prevent  the  same  from  being  distributed  rat- 
ably among  his  creditors."  Judgment  was 
accordingly  entered  that  the  plaintiff  take 
nothing  by  his  action,  from  which,  and  from 
an  order  denying  his  motion  fw  a  new  trial, 
the  plaintiff  appeals. 

Three  points  are  made  for  a  reversal:  (1) 
The  insufflciency  of  the  evidence  to  suppwt 
the  findings;  (2)  error  of  law  in  excluding 
certain  testimony;  (3)  the  Insufficiency  of 
the  findings  to  support  the  Judgment 

The  first  point  relied  upon  cannot  be  sus- 
tained. The  record  shows  that  there  was 
evidence  sufficient  to  Justify  and  support 
each  of  the  findings  assailed.  Under  the 
well-settled  rules  of  this  court,  therefore,  the 
Judgment  cannot  be  dlsttirbed  on  this 
ground. 

Only  one  error  of  law  Is  complained  of. 
When  Meredith  was  being  examined  as  a 
witness,  he  was  asked  by  counsel  for  plain- 
tiff, "Whom  did  you  intend  to  benefit  In  mak- 
tng  that  transfer  r*   The  question  was  ob- 


jected to,  and  excluded  by  the  court  on  the 
ground  that  It  called  for  an  opinion  of  the 
witness  and  was  Incompetaat.  Now,  conced- 
ing that  the  ruling  was  moneoos,  still  we 
fall  to  see  bow  the  plaintiff  was  or  txndd 
have  been  in  any  way  prejudiced  by  it 
The  evident  purpose  of  the  qnestloa  was  to 
prove  by  the  witness  that  he  Intended  to 
benefit  Fratt  by  the  transfer,  and  in  effect 
the  court  found  that  this  was  hte  Intention. 
If,  therefore,  the  qoestlon  had  been  answer- 
ed, the  plalntlfl*a  ease  would  not  bare  beea 
strengthened. 

The  third  point  does  not  require  any  ex- 
tended notice.  The  action  was  toonght  to 
recover  the  value  of  property  alleged  to  have 
been  transfored  in  vtolatlon  of  the  provi- 
sions of  section  55  of  the  Insolvent  act 
That  section  provides  that  a  transfer  Is  void, 
and  an  assignee  may  recover  the  value  of  the 
property,  when  the  person  receiving  snch 
transf^,  Mr  to  be  benefited  th»eby,  has  rea^ 
sonable  cause  to  believe  that  the  pwson  mak- 
ing It  is  Insolvoit,  and  that  snch  transfer  la 
made  with  a  view  to  prevent  his  property 
from  coming  to  bis  assignee  in  Insolvency, 
or  to  prevent  the  same  from  being  distrib- 
uted ratably  among  his  creditors.  The  find- 
ings here  clearly  negative  the  fact  that  ei- 
ther Fratt  or  Parker  believed,  or  had  reason- 
able cause  to  believe,  that  Mwedtth  was  in- 
solvent when  he  made  the  transfer,  or  that 
It  was  made  with  a  view  to  prevrat  the 
property  ft-om  coming  to  his  assignee,  or  be- 
ing distributed  ratably  among  his  creditors. 
This  being  so.  the  findings  were  sufficient  to 
show  that  the  plaintiff  had  no  cause  of  ac- 
tion, and  to  supp<H-t  the  Jndgmoit  It  follows 
that  the  Judgmmt  and  ordw  appealed  from 
must  be  afiirmed,  and  it  Is  so  ordered. 


IM  Cal.  WO^ 

SANTA  CRUZ  FAIR-BUILDINa  ASS'N  t. 

GRANT.   (No.  15,488.> 
(Supreme  Court  of  Oalifomia.  Oct  2,  1804.) 
Pkelihinabt  Ixjunctiox — DiscRBTioH  or  CocritT. 

The  court's  action  in  refusiag  a  prdimi- 
nanr  lojuncUoa  will  not  be  reviewed  noless  it 
shall  clearly  appear  that  thus  was  an  abuse  of 
Its  discretion. 

Department  1.  Appeal  ftom  aiqierlw 
court,  Santa  GruE  oounty;  F.  J.  IfcCann. 
Judge. 

Action  by  the  Santa  Gnu  Falr-Bullding 
Association  against  John  Grant,  soperiatend- 
ent  of  streets,  for  a  preliminary  Injunction 
restraining  him  from  seUlOff  plaintiff's  prc^ 
erty  to  satisfy  an  assessm^t.  From  a  de- 
nial of  its  motion,  plaintiff  appeals.  Af- 
firmed. 

Chaa.  B.  Younger,  for  app^ant   Z.  N. 

Goldaby,  for  respondent 

HARRISON,  J.  Under  i»m!eedlngs  for 
the  extension  of  Front  street  In  the  city  of 
Santa  Gruz,  by  virtue  of  the  provisions  of 
the  act  of  March  9, 1889  (St  1880,  p.  TDK  the 
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assessment  had  been  conflrmed  by  the  diy 
council,  and  placed  In  tbe  bands  of  the  snper- 
Intendeut  of  streets,  and  the  defendant,  who 
was  such  superintendent,  was  proceeding:  to 
collect  It  under  the  proTlslons  of  tiae  act 
The  plaintiff,  claiming  to  be  the  owner  In 
fee  of  certain  lands  that  had  been  assessed 
for  the  proposed  Improvement,  commenced 
this  action  to  obtain  a  Judgment  that  the  as- 
sessment was  made  without  authm-ity  or 
Jurisdiction  on  the  part  of  the  dty,  and  ttiat 
no  lien  upon  Its  land  was  created  thereby, 
aod  also  that  the  defendant  be  enjoined 
from  selling  said  lauds  to  satisfy  said  assesa- 
mi&at.  In  the  complaint  the  platntlfC  alleged, 
as  the  basis  of  its  cause  of  action,  that  the 
city  council  bad  never  passed  any  resolution 
describing  the  land  deemed  necessary  to  be 
taken  for  the  extension  of  Front  street,  or 
specifying  the  eittarlor  boundaries  of  the  dis- 
trict to  be  atCected  by  said  improvemait, 
and,  after  alleging  the  various  steps  taken 
under  the  above  statute,  further  alleged  that 
the  defendant  had  advertised  its  lands  de- 
scribed in  the  complaint  for  sale  at  public 
auction,  and  was  threatening  to  sell  the 
same  for  the  purpose  of  satisfying  said  as- 
Bsssment  Prior  to  the  Issuance  of  the  sum- 
mons, the  plaintiff  moved  the  court  qpon  the 
complaint  that  a  preliminary  Injunction  be 
granted  at  the  time  of  the  issuance  of  the 
summons,  restraining  the  defendant,  during 
the  pendency  of  the  action,  from  selling 
the  land  as  described  in  the  complaint  The 
court  denied  the  application,  and  from  this 
ord»  the  plaintiff  has  appealed. 

The  granting  of  a  preliminary  Injunction 
Is  not  a  matter  of  right  but  the  application 
is  addressed  to  the  sound  discretion  of  the 
court,  which  is  to  be  exercised  according  to 
ttae  drcnmstances  of  the  particular  case 
(High,  InJ.  8  11);  and  Its  action  upon  such 
application  will  not  be  reviewed  in  the  ap- 
pellate court  unless  it  sliall  dearly  appear 
that  there  was  an  abuse  of  its  distretlon. 
Upon  such  application  a  court  will  consider 
whether  a  greater  injury  will  result  to  the 
defendant  from  granting  the  injunction  than 
to  the  plaintiff  from  refusing  it;  and  If  the 
court  is  satisfied,  from  the  nature  of  the  ac- 
tion and  the  threatened  Injury,  that  the 
rights  of  the  plaintiff  will  be  fully  conserved 
by  granting  an  injunction  after  a  hearing 
upon  the  merits,  whUe^  In  case  the  plaintiff 
should  fall  to  sustain  his  complaint,  the 
injury  sustained  by  the  defendant  from  the 
preliminary  Injxmction  could  not  be  compen- 
sated, a  wise  discretion  would  dictate  its  re- 
fusal. Olmstead  v.  Koesta,  14  Kan.  467. 
And  in  granting  an  injunction  the  court  Is 
bound  to  consider  the  amount  of  Injury 
which  may  be  thereby  Inflicted  on  strangers 
to  the  suit  and  third  parties.  1  Joyce,  Inj. 
487.  Chancellor  Walworth  said.  In  Dyeing 
Batabllsbment  v.  Fitch,  1  Falge.  98:  **There 
are  many  eases  in  which  the  complainant 
may  be  entitled  to  a  p^petoal  injunction  on 
tbe  bearing,  where,  it.  would  be  manifestly 


imisroper  to  grant  an  injunction  in  limine. 
The  final  injunction  is  In  many  cases  matter 
of  strict  right,  and  granted  as  a  necessary 
consequence  of  the  decree  made  in  the  case. 
On  the  contrary,  the  prdiminary  injunction 
before  answer  is  a  matter  resting  altogether 
in  the  discretion  of  the  court  and  ought  not 
to  be  granted  unless  the  Injury  is  pressing 
and  the  dday  dangerous."  See,  also.  Mayor, 
etc,  V.  Ourdss,  Clarke,  Ch.  340.  "An  in- 
junction In  limine  Is  not  a  matter  of  strict 
right  It  may  sometimes  be  prop^ly  refused 
upon  the  same  facts  which  would  entitle  the 
party  of  right  to  an  Injunction  on  final  hear- 
ing." Akin  V.  Davis,  14  Kan.  143.  A  party 
seeking  to  enjoin  a  public  officer  from  the 
performance  of  an  official  duty  should  show 
by  distinct  averments  that  the  threatened 
acts  of  the  officer  will  Interfere  with  his 
rights  to  such  an  extent  as  to  cause  htm 
some  irreparable  Injury.  In  the  present  case, 
if  the  city  coundl  had  no  Jurisdiction  to  au- 
thorize the  extension  of  Front  street  the 
assessment  would  create  no  upon  the 
lands  of  the  plaintiff,  and  a  purchaser  at  the 
sale  would  acquire  no  title.  These  facts 
would  be  det^mlned  by  the  final  decree  in 
the  acti<m,  and  the  rights  of  the  plaintiff 
oould  be  thereby  fully  protected.  On  the 
other  hand.  If  the  plaintiff  should  faU  to 
sustain  the  allegations  of  the  complaint  the 
delay  In  the  Improvement  that  would  be 
caused  by  a  preliminary  Injunction  might 
work  damage  to  the  public,  and  injuriously 
affect  others  than  the  defendant  Moreover, 
although  it  Is  alleged  In  the  complaint  that 
the  defendant  has  advertised  tbe  lands  of 
the  plaintiff  for  sale  at  puUIc  auction,  It  does 
not  appear  at  what  time  the  sale  was  to  be 
made;  and  one  of  the  grounds  upon  which 
the  court  denied  the  application  was  that  it 
had  "on  the  previous  day  tried  and  deter- 
mined a  case  under  the  same  assessment  and 
involving  the  same  points."  The  court  may 
have  concluded  that  the  present  action  could 
be  tried  and  determined  before  the  day  of 
sale;  and  it  may  also  have  been  so  well  In- 
formed of  the  nature  of  the  defense  to  the 
action  as  to  Justify  It  In  denying  the  applica- 
tion for  a  preliminary  Injunction.  Stoddart 
V.  Vanlaningham,  14  Kan.  18.  As  the  ap- 
pellant has  failed  to  show  that  the  court  In 
any  respect  abused  its  discretion,  the  order 
is  affirmed. 

We  concur;  VAN  FLEET,  J.;  OAB- 
OUTTE,  J. 


104  Cal.  SSI 

COULTEBVILLB  &  T.  TURNPIKE  CO.  v. 

STATE.   (No.  18,277.) 

(Supreme  Court  of  California.   Oct  2,  1894.) 
Actios  aoaikst  BxATt— Estoppbl  ow  State. 
Where  a  turnpike  corporation  sued  the 
Btate  for  an  infringement  upon  an  alleged  ex- . 
elusive  grant,  occasioned  by  a  competitive  legia-' ' 
lative  grant,  the  fact  tliat  the  act  of  legislature 
conferring  authority  so  to  soe  contained  a 
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dtal  In  the  Introdactlon  thereto  that  rach  ex- 

cliudve  privilege  had  been  granted  to  the  plain- 
tiff will  not  preclude  the  state  from  availing  it- 
self of  the  defeaae  of  a  denial  of  such  grant,  or 
of  its  validity,  when  it  is  clear  from  the  lan- 
guage of  the  act  that  the  legislature  never  00 
Intended. 

In  bank.  Appeal  from  superior  court,  Sac- 
ramento county;  J.  B.  Prewltt,  Judge. 

Action  under  legislative  authority  by  the 
Ooultervllle  &  Yoeemlte  Turnpike  Company 
against  the  state  of  California  to  recover  for 
alleged  Infringement  on  their  grant  From 
Jodgment  tor  defendant^  plalntUt  iqtpeala. 
Alllmieda 

Mastldc,  Belcbw  &  Maatick  and  Jamea  A. 
Waymlre,  for  appellant.  Atty.  Gen.  Hart, 
for  the  State. 

FITZGERALD,  J.  This  action  was 
brought  under  the  authority  conferred  by  an 
act  of  the  legislature  approved  March  81, 
li^l,  and  Is  entitled  "An  act  to  enable  the 
Coulterville  and  Xosemlte  Turnpike  Company, 
a  corporation,  to  sue  the  state  of  California 
for  the  loss,  and  damage  suffered  and  sus- 
tained by  said  corpwation  by  the  construc- 
tion of  a  road  by  the  Yosemlte  Turnpike 
Road  Company,  under  and  by  virtue  of  an 
act  of  the  legislature  of  the  state  of  Califor- 
nia, entitled  'An  act  granting  the  right-of- 
way  to  the  Yosemlte  Turnpike  Boad  Com- 
pany over  the  Yosemlte  grant,'  apiaroTed 
February  17,  1874,  and  for  the  relief  of  said 
Coulterville  and  Yosemlte  Turnpike  Com- 
pany." The  facts  stated  In  the  complaint  as 
constituting  plalntlfTs  cause  of  action  are 
the  same  as  those  recited  In  the  preamble  of 
the  act  referred  to,  and  are  alleged  as  fol- 
lows: "(1)  That  the  commissioners  to  man- 
age the  Yosemlte  Valley  and  Mariposa  Big 
Tree  Grove,  by  their  resolution  adopted  the 
16th  day  of  July,  1872,  together  with  the 
^vrltten  agreement  dated  the  13th  day  of  Aa- 
Rust,  1S72,  agreed  with  plaintiff  that  plain- 
tiff should  have  the  exclusive  right  to  con> 
struct  and  maintain  a  wagon  road  on  the 
northerly  or  Coulterville  side  of  the  Merced 
river  from  a  point  on  or  near  Crane  Plat, 
past  the  line  of  survey  of  that  reservation 
from  the  public  lands  of  the  United  States 
known  as  the  'Yosemlte  Grant,'  to  and  upon 
the  level  of  the  Yosemlte  valley,  and  should 
have  the  exclusive  right  to  maintain  a  road 
on  said  side  of  the  Merced  river,  and  collect 
tolls  thereon,  for  a  term  of  ten  years  from 
the  completion  thereof;  whereupon  plaintiff. 
In  consideration  of  said  agreement,  and  In 
pursuance  of  said  resolution  and  agreement, 
proceeded  to  construct  said  road,  and  the 
same  was  completed  on  the  18th  day  of 
June,  1874,  and  said  commissioners,  on  the 
3d  day  of  July,  1874,  accepted  the  same  as 
so  completed.  (2)  That  in  the  year  1874  the 
legislature  of  the  state  of  California  passed 
an  act  entitled  'An  act  granting  the  right  of 
way  to  the  Yosemlte  Turnpike  Boad  Com- 
pany to  construct  a  toll  road  over  the  Yo- 


semlte grant,'  approved  FelHrnary  IT,  1874; 
and  under  and  hy  virtue  of  said  act  said 
Yosemlte  Turnpike  Road  Company  construct- 
ed and  completed  a  road  on  the  northerly 
side  of  the  Merced  rlvw,  fi-om  a  point  near 
Gentry's  Station  to  a  point  on  the  level  of 
the  Yosemlte  valley  near  EI  Capltan,  which 
said  road  was  completed  in  the  month  of 
July,  1874;  and  thereupon  the  said  Yosemlte 
Turnpike  Road  Company  opened  the  said 
last-mentioned  road  for  travel,  and  the  same 
was  continuously  traveled  by  the  public 
thereafter.  (3)  That  the  said  last-moitioned 
road  was  on  the  northerly  or  Coulterville  side 
of  the  Merced  river,  and  conflicted  with  the 
exclusive  privilege  so  granted  to  plaintiff; 
and,  by  reason  of  the  construction  and  com- 
pletion of  the  same,  the  said  wagon  road  so 
completed  by  plaintiff  became  and  was  tittle 
used,  and  plaintiff  suffered  thereby,  and  by 
reason  of  the  premises,  great  loss  and  dam- 
age, to  wit,  the  sum  of  one  hundred  and  twea- 
ty-flve  thousand  dollars  ($125,000)."  The 
complaint  was  demurred  to  generally,  upon 
the  ground  that  It  did  not  state  fticts  suffi- 
cient to  constitute  a  cause  of  action,  and  spe- 
cially upon  other  grounds,  but  which.  In  the 
view  that  we  have  taken  of  the  case,  are  not 
necessary  to  be  considered.  The  d^urrcr 
was  overruled  by  the  court,  and  thereupon 
the  defendant  answered,  setting  up  the  fol- 
lowing defenses:  (1)  A  denial  that  the  al- 
leged exclusive  privilege  was  ever  granted  to 
plaintiff;  a  denial  that  the  road  built  by  the 
Yosemlte  Tomplfce  Road  Company  conflicted 
with  any  exclusive  privilege  granted  to  plain- 
tiff; and  a  denial  of  any  damage.  (2)  That 
the  Yosemlte  commissioners  had  no  power  to 
make  the  alleged  agreement  (3)  That  the 
court  had  no  Jurisdiction  of  the  person  of 
the  defendant,  nor  of  the  subject-matter  of 
the  action.  (4)  The  statute  of  limitations. 
(5)  That  the  said  act  under  which  this  action 
was  brought  Is  unconstitntlonaL  The  case 
was  tried  by  the  court,  without  a  jury,  and 
Judgment  given  for  the  defendant.  Plain- 
tiff appeals  from  the  Jtuigment  and  the  order 
denying  Its  motion  for  a  new  trial. 

The  questions  raised  by  the  record  on  this 
appeal,  and  upon  which  the  conclusion  we 
have  reached  Is  based,  are:  First  Whether 
the  alleged  exclusive  privilege  was  ev^ 
granted  to  plaintiff  by  the  agreement  entered 
into  betwe^  it  and  the  said  commissions^ 
Second.  If  It  was  not  Is  the  defendant  es- 
topped from  showing  that  fiict  by  the  recital 
to  the  contrary  in  the  preamble  to  the  act  re- 
ferred to?  The  first  proposition  Is  disposed 
of  adversdy  to  plaintiff  by  the  finding  of  the 
court  that  the  said  commissioners  did  not 
agree  with  the  plaintiff  that  it  should  have 
the  exclusive  right  to  construct  or  maintain  a 
wagon  road  on  the  nwthaly  side  of  the  M»<- 
ced  river.  This  finding  Is  fully  Justified  1^ 
the  evidence,  and  will  not  be  disturbed,  un- 
less the  defendant  Is  concluded  1^  the  redtal 
set  fwth  In  the  preamble  to  the  act  stated  in 
the  second  propoaitloiL.   The  sole  object  and 
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pnrpose  of  that  net  wu  to  empowv 
plaintiff  to  bring  tbls  action  against  tlie 
state;  and,  while  It  la  true  there  Is  a  rei^tal 
in  the  Introduction  thereto  that  soeh  excltn 
tire  prlTilege  was  granted  to  the  plaintiff,  yet 
tt  IH  perfectly  clear  from  the  reading  of  the 
act  that  the  legislature  never  Intended  by 
this  redtal  to  preclude  the  state  from  avall- 
Ing  Itself  of  whaterer  defense  It  may  hare 
bad  against  plaintiff's  claim  prior  to  the  pas- 
sage of  the  act  This  Is  manifest  from  the 
language  'if  tlie  act  Itself,  which  prorldes 
that  it  shall  be  the  daty  of  the  attorney  gen- 
eral "to  defend  said  action  and  to  Intorpose 
fboeto  such  defoises,  legal  or  equitable,  as 
may  exist,  and  whltdi  a  private  person  under 
Uke  drcomstances  ml^t  Intvpose."  It  is 
further  provided  that  "if  la  said  action  a 
judgment  shall  be  entered  hi  favor  of  the 
plaintiff  therein  it  shall  be  the  duty  of  the  at- 
torney general  to  take  an  appeal  therefrom 
to  the  suin-eme  court  of  the  state."  If  the 
act  was  susceptible  of  any  other  construc- 
tion than  the  one  we  have  given  It,  then  the 
only  question  that  could  be  determined  on 
the  trial  of  the  case  would  be  the  amount  of 
damages  which  plaintiff  should  recover.  In 
disposing  of  the  case  upon  these  grounds,  we 
do  not  wish  to  be  tmderstood  as  conceding 
that  the  commissioners  had  any  authority 
whatevn  to  grant  the  alleged  or  any  other 
exclusive  privilege.  The  remaining  questions 
discussed  by  counsel  orally  and  in  theU*  briefs 
are  not  necessary  to  be  considered.  Let  the 
Judgment  and  order  be  affirmed. 

We  concur:  DE  HAYSN,  J.;  HABBI- 
80N.  J.:  McFABLAKD,  J. 


4  CsLVnTSp.  8H 

EGaSR  V.  RHODES.  <No.  19,286.) 
(Svprene  Court  of  OaUfomla.  Oct  8,  1891) 
"Exrzm  Eviubjtok. 
One  who  has  been  a  dvH  and  hydraulic 
engineer  for  several  years  is  qualified  to  testify 
as  an  expert  in  matters  touching  dvU  and  hy- 
draulic enn^e^rtng. 

Department  2.  Appeal  from  superior  court, 
San  Bernardino  county;  John  S.  Campbell, 
Judge. 

Action  by  F.  W.  Egger  ag^nst  U.  U.  Rhodes 
to  rescind  a  contract  for  the  sale  of  land. 
Judgment  for  plaintiff,  and  defendant  Ajh 
peals.  Affirmed. 

Ohas.  W.  Allen,  for  appellant  H.  O.  Rolfe, 
for  respondent 

PER  CURIAM.  This  is  an  action  to  rescbid 
a  contract  for  the  sale  of  land.  Plaintiff  had 
Judgment,  and  defendant  appeals. 

1.  The  demurrer  to  the  complaint  vras  gen- 
eral, and  was  properly  ovamled.  The  facts 
stated  were  fully  sufficient  to  constitute  a 
cause  of  action. 

2.  It  was  shown  that  the  witness  F.  O. 
Ftnkltt  was  and  bad  been  a  drU  and  hydrau- 


lic mglheer  for  several  years,  lUs  was  a 
sufacient  fMndatloa  to  quall^  the  witness  to 
testify  as  an  expert  in  regard  to  the  matters 
to  which  bis  attaitl(»k  was  called.  The  objeo- 
tlon  that  no  opportunity  was  given  defend- 
ant to  question  the  witness  as  to  his  prepara- 
tion for  doing  the  work  of  a  dvll  englniser, 
or  as  to  any  work  done  by  him  while  claim- 
ing to  be  such,  is  not  snstained  by  the  record. 
So  far  as  appears,  no  such  questions,  or  any 
others,  were  asked  or  attempted  to  be  asked 
by  defendant  for  the  pnrpose  of  testing  the 
competency  or  skill  of  the  witness. 

8.  It  Is  earnestly  insisted  that  the  evidence 
was  Insufficient  to  justify  the  findings  and 
decision  of  the  court  but  this  pdlnt  cannot  bo 
sustained.  The  findings  covet  all  the  Issues, 
and  are  quite  fall  and  spedfla  To  state  the 
evidence  In  suppcHrt  of  them  would  require  a 
laigthy  opinion,  and  no  good  would  be  ac- 
complished by  It  It  Is  sufficient  In  our  opin- 
ion, to  say  that  thns  was  evidence  sufOcient 
to  justify  each  of  the  findings  assailed,  and 
that  the  Judgment  cannot  be  reversed  on  tbls 
ground.  We  think  the  Judgment  and  order 
appealed  from  should  be  affirmed,  and  It  Is 
so  ordered. 
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BLOOM  T.  HAZZAED.   (No.  15,424.) 
(Supreme  Court  of  California.   Oct  2,  18M.) 
CoKTRAOT— Accept  ASCB—ViLiDiTT. 

1.  Where  an  offer  ia  In  writing,  dgned  aud 
delivered  by  the  party  making  it  and  is  ac* 
cepted,  and  acted  upon  by  both  parties,  It  Is 
Humdently  executed  to  make  It  a  binding  obliga- 
tion upon  both,  and  will  not  bs  construed  as  a 
unilateral  agreement 

2.  An  agreement  by  a  constable  to  make  a 
levy  on  execution  issued,  and  to  take  less  than 
his  legal  fees  therefor,  making,  in  his  return* 
full  charges,  where  the  value  of  the  property 
levied  upon  is  presumably  less  than  the  Judg- 
ment and  fees,  Is  not  void  as  ag^st  pnlmc 
policy. 

Commissioners'  dedslon.  Department  2. 
Appeal  from  superior  court  San  Diego  coun- 
ty; W.  L.  Pierce,  Judge. 

Action  by  Lillian  W.  Bloom,  as  assignee 
of  Charies  M.  Stetson,  a  constable,  against 
George  W.  Hazzard,  to  recover  certeln  tees. 
From  Judgment  for  defendant  plaintiff  ap- 
peals. Affirmed. 

H.  S.  Utley,  for  appellant  Carl  Schutze, 
for  respondent 

BELCHER,  C.  The  plaintiff,  as  assignee 
of  one  Charles  M.  Stetson,  brought  this  ac- 
tion to  recover  the  sum  of  $844.80,  balance 
alleged  to  be  due  and  unpaid  for  services 
rendered  by  Stetson  as  constable  in  the  levy- 
ing upon  and  sale  of  certain  real  property 
under  an  execution  issued  upon  a  Justice's 
court  Judgment  in  favor  of  the  defendant 
Before  any  services  were  rendered.  Stetson 
executed  and  delivered  to  defendant  an 
agreement  in  writing,  reading  as  follows: 
"San  Diego,  OaL,  Sept  21,  1891.  I,  Charles 
11  Stetson,  constable  of  San  Diego  township^ 
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Caltfornla,  agree  that  I  wlU  levy  on  tbe  land 
herein  described  under  tiie  attadied  execu- 
tion at  the  rate  of  $5  per  day  that  I  am  ac> 
tually  employed  at  It;  otaar^ig,  howertf.  In 
my  return,  the  full  charges  and  fees  allowed 
by  law.  George  W.  Haazard  is,  howeva-,  not 
to  pay  more  for  my  work  tlian  said  fire  dol- 
lars per  day,  and  ten  dollars  for  making  the 
return.  [Signed]  Charles  M.  Stetson,  Consta- 
ble S.  D.  Township.  Alfred  B.  Oowles, 
uty  Constable."  Stetson,  by  his  depu^,  made 
the  levy  and  sale,  and  was  engaged  In  tbe 
work  10^  days.  The  defendant  bid  in  the 
pi-operty  for  $1,248.10,  and  the  return  shows 
t^at  the  constable's  fees  amounted  to  the 
sum  of  $028.00.  On  October  20, 1801,  defend- 
ant paid  to  Stetson  or  his  deputy  $50.85,  and 
of  this  sum  $52.60  was  to  pay  for  said  10^ 
days'  work  at  the  agreed  price  of  $5  per  day, 
nnd  $7.35  was  to  pay  certain  extra  expenses. 
Afterwards,  on  November  2d,  defendant  paid 
Stetson  $10,  and  received  from  him  a  receipt 
reading  as  follows:  "San  Diego,  CaL,  Novem- 
ber 2, 1891.  KeceiTed  of  George  W.  Ha&sard 
the  sum  of  $10  In  full  for  fees  in  the  case 
of  George  W.  Hanard  vs.  Santa  Rosa  Land 
and  Improvement  Company.  Charles  M. 
Stetson,  Constable  San  Diego  Township." 
The  court  found  that  **  said  Stetson  received 
and  accepted  said  several  sums  of  money, 
aggregating  In  the  whole  the  sam  of  $69.85, 
In  full  of  all  demands  which  he  had  against 
the  defendant  on  account  of  his  said  servi- 
ce and  that  said  payments  were  made  by 
defendant  to  said  Stetson  before  said  Stet- 
son had  made  the  assignment  of  his  pretend- 
ed claim  to  plaintiff,  and  that  the  defendant 
is  not,  and  was  not  at  the  commencement  of 
this  action.  Indebted  to  plalntlfT  In  any  sam 
whatever."  Judgment  was  accordingly  en- 
tered that  the  plalntlflT  take  nothing  by  her 
action,  from  which,  and  from  an  order  de- 
nying a  new  trial,  she  appeals. 

It  Is  claimed  for  appellant  that  the  agree- 
ment of  September  21st  was  not  a  contract, 
and  that  at  most  It  could  only  be  considered 
a  unilateral  offer  on  the  part  of  the  constable, 
which  required  an  unconditional  acceptance 
to  make  it  binding,  and  that  "the  writing 
as  a  contract  in  itself  is  void  (a)  because  It  Is 
not  executed  by  respondoit,— that  Is,  It  does 
not  show  his  assent;  (b)  because  there  Is  no 
second  par^  to  the  Instrument;  (c)  there  is 
no  mutualily  of  obligation  or  rights."  The 
writing  was  more  than  a  unilateral  offer  on 
the  part  of  the  constable.  It  was  an  agree- 
ment In  writing  signed  and  delivered  by  him 
to  the  defendant  It  was  accepted  by  de- 
fendant, and  was  acted  upon  by  both  par- 
ties. This  was  a  sufilclent  execution  to  make 
the  writing  a  binding  obligation,  and  to  meet 
all  the  objections  above  noted.  Reedy  v. 
Smith,  42  Cal.  245. 

It  Is  farther  claimed  that  the  agreement 
was  against  public  policy,  and  was  therefore 
void.  We  fall  to  see  any  valid  ground  on 
which  this  claim  can  be  sustained.  The 
agreement  was  not  Intended  to  work  any 


fraud  or  wrong  jxptm  any  party;  and,  so  fkr 
as  appeara.  It  cannot  be  claased  as  malnm 
In  se  or  malum  prohlbitnm.  It  may  be  that 
the  property  to  be  levied  on  and  sold  was 
not  worth  enough  to  pay  the  Judgment  and 
the  constable's  legal  fees  for  making  the  levy 
and  sale,  and  If  so  there  was  ao  vtolatlon  of 
public  policy  In  tals  agreeing  to  t^e  less  than 
his  legal  fees.  The  i«operty  was  not  redeem- 
ed from  tbe  sale^  and  presumably  becanse 
It  was  not  worth  what  It  was  bid  In  for. 
It  Is  admitted  that  It  was  orally  understood 
that  If  the  j/itfipertj  shonld  be  redeemed,  and 
the  purdiaser  receive  imik.  the  money  bldl, 
then  he  was  to  pay  the  constable  the  full 
amount  of  his  fees,  fnils  was  fair  and  Just, 
and  by  the  amusement  the  law  was  In  no 
way  violated.  We  find  no  prejudicial  error 
in  the  record,  and  advise  that  the  Judgmoit 
and  order  be  affirmed. 

We  concur:  SSlARLSk  C;  HATNES,  O. 

PER  CURIAM.  For  the  reasons  glvoi  In 
the  foregoing  opinion  the  Judgmwt  and  or- 
der  appealed  from  are  affirmed. 


MCaLm 

BBCLAUATION  DIST.  NO.  642  v.  TDRN- 

BR.  (No.  ia24a) 
(Supreme  Court  of  California.    Oct  8.  1804.) 

ReCLAUATIOK  DlBTRICT— iNCOKPOaATlOH— CoIJUT- 

KRAL  Attack. 

1.  A  corporation  organised  to  redaim 
swamps  and  overflowed  lands  is  of  a  qaasi  pub- 
lic character,  and  the  proceedings  leading  up  to 
Its  creation  cannot  be  collaterally  Attacked. 

2.  Under  Pol.  Code,  S  3454.  providing  that 
the  trustees  of  a  reclamation  district  shall  have 
power  to  acquire,  hj  purchase  or  condemnation, 
a  right  of  way,  and  the  right  to  take  material 
for  the  construction  of  all  works  necessair  to 
accomplish  that  object,  including  levees  and 
embankments,  the  trustees  of  a  reclamation  dis- 
trict may  acquire  levees  built  Iqr  the  ownos 
of  land  for  their  own  protection,  where  sndi 
levees  are  necessary  to  the  reclamation  of  land 
within  their  district. 

3.  Where  two  of  the  three  members  of  a 
board  of  trustees  of  a  reclamation  district  are 
owners  of  different  levees  required  for  the  pur- 
poses of  the  board,  but  have  no  interest  in  com- 
mon therein,  they  are  hath  disqualified  to  act 
in  proceedings  to  acquire  a  levee  belonging  to 
either. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  conr^  Butte  county; 
John  C.  Gray,  Judge. 

Action  by  reclamation  district  No.  542 
against  R.  M.  Turner  to  recover  an  assess- 
ment Judgment  was  rendered  for  defoMl* 
ant,  and  plaintiff  appeals.  Affirmed. 

H.  V.  Reardan,  for  appellant.  EVeeman  A 

Bates,  for  respondrat. 

HAYNES,  C.  The  plalntifr  claims  to  Iw  a 
public  corporation,  organised  March  11, 1892, 
under  the  provfsions  of  the  Political  Code, 
for  the  purpose  of  reclaiming  swamp  and 
overflowed  lands,  and  brought  this  action 
against  the  defendant  to  recovi^  the  amount 
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of  an  assessment  made  npen  his  lands  with- 
in the  district  for  the  purpose  of  constructing 
the  works  necessary  to  reclaim  the  lands 
therein,  together  with  certain  Incidental  ez< 
penses  connected  therewith.  The  cause  was 
tried  by  the  court  without  a  Jury,  and  find- 
ings were  filed,  from  which  the  conclusion 
was  drawn  that  the  defendant  was  entitled 
to  judgment  for  his  costs,  and  Judgment 
was  ^tered  accordingly.  The  appeal  Is  from 
the  judgment  upon  the  judgment  roll  alone. 

1.  The  answer  attacked  the  validity  of  the 
organization  of  the  district  as  a  corporation, 
and  alleged  that  It  had  no  capacity  to  sue. 
This  court  has  repeatedly  held  that  corpora- 
tioiiB  similar  to  the  plalntlfl  In  this  case 
are  of  a  quasi  public  character,  and  that 
the  legality  and  regularity  of  the  proceedings 
leading  up  to  their  final  creation  cannot  be 
attacked  collaterally.  This  Is  the  course  at- 
tempted to  be  pursued  h»e,  and  a  long  line 
of  authority  Is  opiKMed  to  It  See  Quint  t. 
Hoffman  <Cal.)  87  Pac  514,  777,  and  cases 
there  cited. 

The  second  and  sixth  findhigB  of  fact  are 
as  follows:  "<2)  That  on  or  about  the  11th 
day  of  Ifarch,  1802,  plaintiff  employed  B.  L. 
McOey  as  mglneer,  as  alleged  In  Its  com- 
plaint, and  for  the  purposes  therein  alleged, 
and  he,  thereafter,  as  In  said  complaint  al- 
leged, did  rarrey,  plan,  locate,  and  report 
a  system  of  reclamation  and  an  estimate  of 
the  cost  of  the  work  necessary  for  the  recla- 
mation of  the  lands  In  the  district  and  of  the 
lands  needed  for  right  of  way,  and  the 
amounts  estimated  and  reported  by  him  were 
as  stated  In  said  complaint;  that  In  such 
report  said  engineer  stated  that  there  were 
already  existing  within  the  district  a  line  of 
old  levees,  which  were  adopted  by  htm  as  a 
part  of  the  system  of  reclamation,  and  which, 
at  the  date  of  such  report,  belonged  to  pri- 
vate persons,  and  were  by  such  engineer  re- 
ported to  be  thirty-eight  thousand  ^ght 
hundred  (SS,800>  feet  In  length;  and  he  re- 
ported that  sncta  old  levees,  from  actual 
measurement,  were  wOTtb  fU,156.04^  and 
that  such  snm  onsht  to  be  paid  therefor,  of 
which  sum  he  recommended  fliat  97,987.92 
be  paid  to  iiersons  acting  as  trustees  of  plain- 
tiff, and  that  sndi  sum  be  paid  to  the  per- 
sons and  In  the  amounts  stated  In  defend- 
ant's answer;  that  said  old  levees  are  upon 
lands  within  said  district,  and  were  con- 
stmcted  prior  to  the  taking  of  any  steps 
for  the  organization  of  plaintiff,  and  were  at 
the  date  of  said  report,  and  still  are^  the 
property  of  the  persona  on  whose  lands 
they  are  situated;  that  the  said  plaintiff 
has  no  means  wfaerewitAi  to  purchase  the 
title  or  the  ri^t  to  use  said  old  levees,  ex- 
cept by  the  levy  and  collection  of  an  assess- 
ment upon  the  lands  within  the  district; 
that  the  sum  of  $2,850,  referred  to  In  said 
complaint,  was  made  up  of  the  several  Items 
and  amounts  stated  in  snbdlvlBlon  2  of  de- 
fendant's answer;  that  at  Uie  time  said  re- 
port was  made,  and  evw  thereafter,  J.  M. 


Hoyl,  William  James,  and  E.  Whlia  were 
trustees  of  plaintiff,  and  the  said  James  and 
White  were  the  owners  of  old  levees  adopted 
as  part  of  the  system  of  reclamation,  but 
said  James  and  said  White  had  no  Interests 
lu  common  In  said  old  levees;  that  said  re- 
port of  said  engineer  was  adopted  by  the 
unanimous  vote  of  all  three  of  said  trustees." 
"(6)  That  it  was  at  no  time  understood 
or  agreed  by  or  between  plaintiff  herein,  or 
the  trustees  hereof,  and  the  landowners 
within  said  district,  that  no  landowner 
should  receive  or  be  entitled  to  any  thing  or 
sum  In  excess  of  the  amount  which  should 
be  assessed  against  his  lands  for  benefits 
thereto;  nor  was  there  at  any  time  an  agree- 
ment between  said  plaintiff,  or  its  trustees, 
and  E.  White  that  said  White  should  not 
receive  any  sum  In  excess  of  the  amount  as- 
sessed against  him  for  benefits."  Section 
3454  of  the  Political  Code  provides:  "The 
board  of  trustees  shall  have  power  to  elect 
one  of  Its  members  president  thereof;  to 
appoint  engineers  and  others  to  survey,  plan, 
locate  and  estimate  the  cost  of  the  works 
necessary  for  the  reclamation  of  the  lands 
of  the  district;  to  thereafter,  at  any  time  In 
Its  discretion,  modify  or  change  such  original 
plan  or  plana,  or  adopt  new,  supplemental 
or  additional  plan  or  plans  when.  In  its  judg- 
ment, the  same  shall  have  become  necessary; 
to  acquire  by  purchase,  condemnation  or 
othfflwlse  the  right-of-way,  and  the  right  to 
take  material  for  the  cons  traction  of  all 
works  necessary  for  the  accomplishment  of 
that  object,  Including  drains,  canals,  sluice^ 
bulk-heads,  water-gates,  levees  and  ^bank- 
meats,  and  to  consbmct,  maintain  and  keep 
In  repair  all  works  requisite  and  necessary  to 
that  end;  and  to  do  all  other  acts  and  things 
necessary  or  required  for  the  reclamation 
of  the  lands  embraced  in  the  district"  Here 
were  more  than  seven  miles  of  embankment 
already  In  ^iciatAnna.  Assuming  tliat  new 
embankments  where  none  existed  would 
complete  the  redamatlmi  of  the  entire  dis- 
trict, the  <dd  embankments  would,  never- 
theless, be  In  fact  used  tor  the  accompUsh- 
ment  of  that  work.  The  ciA  embankm«its 
were  private  property,  however,  built  doubt> 
less,  for  the  sole  benefit  and  protection  of 
the  lands  of  the  ovrner.  It  would  therefore 
seem  unjust  that  they  should  be  used  as 
part  of  an  entire  system  for  the  benefit  of 
others,  as  well  as  the  owners,  without  being 
taken  Into  the  account  or  that  the  ownors 
idiould  be  assessed  for  the  constroctltra  of 
new  embankments  covering  the  same  maoe. 
We  do  not  think  It  could  have  been  the  In- 
tention of  the  l^lslature  that  the  existence 
of  embankments  within  the  district  should 
inevent  the  full  reclamation  of  all  the  lands 
within  i1^  OS  that  any  part  of  the  system 
should  not  be  under  the  control  of  the  cxa- 
poratlon,  as  must  be  the  case  If  the  old  em- 
bankments remain  private  propwty.  If  the 
embankments  did  not  exist,  it  is  clear  that 
a  right  of  way  tot  their  construction  could 
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be  acquired  by  pnrchase  or  condemnatloii; 
nor  do  we  see  that  the  existence  of  the  em- 
bankments constitutes  any  obstacle  to  the 
procurement  of  the  right  of  way  over  the 
same  ground,  the  embankments  simply  ad- 
ding to  the  value  of  the  right  of  way;  or, 
if  that  be  doubtful,  we  think  it  may  fall 
within  the  "all  other  acts  and  things  requi- 
site or  necessary"  to  the  reclamation  of  the 
lands  within  the  district,  the  words  "nec- 
essary or  requisite"  including  that  which  is 
expedient.  How  this  can  be  equitably  ad- 
justed between  the  different  land  holders 
within  the  district  Is  a  question  that  Is  not 
before  us. 

2.  The  second  point  made  by  respondent, 
— tIz.  that  two  of  the  three  trostees,  being 
Interested  In  the  existing  levees  or  embank- 
ments, which,  according  to  the  estimate  of 
the  engineer,  constituted,  in  ronnd  numbers, 
one-half  the  entire  cost  of  reclamation  (aside 
from  Incidental  expenses),  were  incapaci- 
tated by  reason  of  their  interest,— we  think, 
must  be  sustained.  Tbe  estimated  value  of 
the  whole  of  the  old  embankments  is  fll,- 
156.94,  and  of  that  owned  by  James  and 
White,  two  of  the  trustees,  $7,987.92.  Ap- 
pellant insists  that,  as  James  and  White 
were  not  Jointly  Interested  In  any  part  of 
the  old  levees,  as  to  the  value  of  the  several 
Interests  of  each,  two  of  the  trostees  were 
disinterested  and  competent  to  act,  and  as  to 
the  report  of  the  engineer,  upon  which  the  as- 
sessment was  based,  the  board  of  super- 
visors acted,  the  latter  board  being  wholly 
disinterested  and  Independent,  and  that, 
therefore,  the  proceeding  Is  unaBFected  by  the 
personal  interest  of  these  tmstees.  It  Is 
not  necessary  to  assume  that  the  engineer 
was  partial  or  prejudiced  In  favor  of  the 
trustees  who  employed  him,  nor  that  his  es- 
timate of  tbe  value  of  the  embankments 
was  unfair,  nor  that  the  trustees,  If  this 
assessment  were  collected,  would  pay  more 
or  less  than  the  estimated  value  of  these  em- 
bankments. The  rule  Involved  Is  broader 
and  deeper,  and  does  not  require  the  de- 
fendant to  show  that  he  would  In  fact  be 
Injured.  The  rule  Is  that  where  the  personal 
or  Individual  interest  of  an  officer  or  agent 
conflicts  with  that  of  his  principal,  whether 
such  principal  be  an  Individual  or  the  pub- 
lic or  a  corporation,  he  cannot,  unless  under 
special  circumstances,  bind  his  principal. 
Appellant  is  mistaken  In  supposing  that  the 
duties  of  the  trustees  are  merely  perfunc- 
tory. They  employ  the  engineer,  and  such 
employment  Involves  selection.  He  could  not 
be  selected  and  employed  by  the  one  disin- 
terested trustee;  and  In  this  selection  and 
employment  the  personal  Interests  of  these 
two  trustees  were  Involved,  and  were  In 
conflict  with  the  Interests  of  the  defendant 
and  of  all  who  were  not  the  owners  of  em- 
bankments. Whether  the  embankments 
shall  be  ultimately  acquired  at  a  less  cost 
than  the  valoe  placed  upon  them  by  the  en- 
gineer does  not  affect  the  assessment  baaed 


upon  his  estimate,  new  the  Jndgmmt  to  be 
rendered  against  respondent  if  the  proceed- 
ings should  be  held  valid.  It  may  be  conced- 
ed that,  if  but  one  of  the  tmstees  was  inter- 
ested In  the  old  embankment,  the  action  of 
the  others  could  be  sustained  In  any  pur^ 
chase  that  might  be  made  of  them  by  tbe 
district;  but  it  would  be  turning  a  very 
sharp  coma*  for  James  to  say  to  White, 
"You  and  Mr.  Hoyl  fix  the  value  on  my 
embankment,  and  buy  It  for  the  district,  and 
he  and  I  will  buy  yours,"  as  each  would  be 
int^ested  to  IncreEise  the  price  of  the  other's 
property  in  order  to  Increase  the  price  of 
his  own;  and.  If  omdemnatlon  proceedings 
were  resorted  to,  they  would  be  defendants 
while  prosecuting  the  proceedings  on  behalf 
of  the  district  If  we  are  right  In  holding 
that  the  old  embankments  can  be  acquired 
by  the  district,  and  used  as  part  of  the  rec- 
lamation wmrks,  we  think  It  must  toilow 
that,  since  all  In  tiie  district  are  not  owners 
of  embonkmeots,  at  least  a  majority  of  the 
board  of  trustees  must  be  composed  of  non- 
owners  of  such  embankments. 

Some  other  questions  are  made  by  resptmd- 
ent  concerning  the  regularity  of  the  assess- 
ment but  these  do  not  now  require  notice 
We  would,  however,  in  view  of  possible  fo- 
ture  proceedings,  caU  attention  to  section 
8466,  Pol.  Code,  as  amended  in  1S91  (St 
1891,  p.  288),  which  seems  to  have  been  over- 
looked by  counsel.  Under  this  section  the 
cause  of  action  did  not  accrue  until  20  days 
after  the  date  of  the  order  made  by  the 
trustee;^  whereas  this  suit  was  commenced 
in  16  days  after  the  order  was  made;  nor 
did  the  order  require  payment  in  Install- 
ments, as  provided  by  said  amended 
tion.  The  Judgment  i^ipealed  from  shonld 
be  affirmed. 

We  concur:  8BARLS,  O.;  VANCLIEF,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  ap- 
pealed from  Is  affirmed. 


104  Csl.  SIS 

HUNT  V.  BRODERTCK,  Aaditor.  (No. 
15,5«1.) 

(Supreme  Court  of  California.    Oct  2,  1891.) 

Claim  aoainst  Countt  —  Mandamus  to  Compel 

Al'dit— Appeal  to  Slpf-kvimjks. 

1.  Mandamus  lies  to  comiwl  the  county  aa- 
ditor to  audit  a  voiid  claim  nf^iinst  the  county 
which  has  been  allowed  bj  tbe  board  of  snper- 
visars  acting  within  their  powers. 

2.  Consolidation  Act,  |  1)2.  providing  for  an 
appeal  to  the  board  of  supervisors  from  the  re- 
jection of  a  clnim  by  the  county  auditor,  does 
not  apply  to  claims  already  passed  on  hj  the 
board,  or  which  must  be  presented  In  the  fir&t 
instauce  for  its  sanction. 

3.  Act  May  17.  18C1,  empowers  the  board 
of  supervisors  to  allow  a  sum  not  exceeding  $5,- 
000  in  any  one  fiscal  year  aa  counsel  fees.  Act 
Feb.  25,  1878,  provides  that  tbe  board  shall  not 
pay  out  in  any  one  month  more  than  one-twelfth 
of  any  claim  allowed  by  law  for  the  fiscal  year. 
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and  fOrOier  proTidas  that  It  at  the  befdnninv  of 
a  BUHith,  any  monej  remalna  which  mi^t  have 
been  ezpeaded  In  past  monthB,  it  may  he  car- 
ried forward  and  earoended  in  any  Bucceeding 
months.  B^d,  that  the  hoard  may  properly  al- 
low at  one  time  a  coonsel  fee  of  $2,000. 

Deportment  2,  Appeal  trora  superior  court, 
city  and  counly  of  Ban  FranciBco;  Charles 
W.  Siaxkf  Judge. 

Wfinflnnw*^,  on  the  relation  of  John  Hunt, 
executor  of  the  will  of  George  F.  Sharp,  de- 
oeaaed,  against  William  Brodertck,  couai7 
andltfff,  to  comp^  the  andlttng  of  a  claim 
against  the  coonty.  From  a  Judgment  grant- 
ing the  writ,  defendant  appeals.  Affirmed. 

H.  T.  Oreswell,  for  appellant  B.  6. 
Knapp,  for  reapondent 

McFABLAND,  T.  This  Is  an  appeal  by 
defendant  from  a  judgment  of  the  superlcHr 
court  in  a  mandamus  proceeding,  by  which 
the  defendant  as  auditor,  was  required  to 
audit  allow,  etc.,  a  certain  claim  and  de- 
mand of  plaintiff  against  the  city  and  coun- 
ty of  San  Francisco  which  had  been  duly 
passed  and  allowed  by  the  board  of  super- 
visors of  said  city  and  county.  The  appeal 
la  upon  the  Judgment  roll  and  a  bill  of  excep- 
tions. We  see  no  good  reason  for  disturb- 
ing the  Judgment  of  the  court  below.  There 
is  no  doubt  from  the  evidence  that  the  de- 
mand of  respondent's  Intestate,  Sharp,  was  a 
Just  one.  The  defenses  and  the  points  made 
here  for  reversal  are  in  their  nature  technic- 
al; that  Is,  they  are  based  upon  alloged  Ir- 
regularities committed  by  said  Sharp,  de- 
ceased, In  presenting  his  demand  and  In 
prosecuting  the  appeal,  and  upon  certain 
statut<n7  provisions  claimed  to  be  obstruc- 
tions which  shut  out  his  right  of  recov^y. 

I.  Appellant  objects  to  the  form  of  de- 
mand, because  it  does  not  so  specify  the  Items 
thereof  as  to  siifflcientiy  comply  with  section 
84  of  the  consolidation  act.  The  demand 
was  for  legal  services  rendered  by  Sharp 
as  an  attorney  lu  a  protracted  litigation, 
which  resulted  in  the  recovery  by  the  city  of 
valuable  real  property,  viz.  city  slip  lot  No. 
43.  In  his  original  petition  to  the  hoard. 
Sharp,  in  reciting  the  history  of  his  serv- 
ices, mentiooed  c^taln  dlsbursemeDts  which 
In  the  course  of  the  litigation  he  had  paid  out 
of  bis  own  pocket;  and,  if  these  are  to  be 
considered  part  of  the  demand  finally  allow- 
ed by  the  board,  they  were,  perhaps,  not  suf- 
ficiently Itemized.  But  we  think  the  court 
was  Justified  by  the  evidence  in  finding  "that 
the  said  demand  was  and  Is  for  counsel  fees 
alone,  and  was  so  treated  and  regarded,  and 
as  such  allowed  and  approved  by  both  the 
judiciary  committee  and  the  finance  commit- 
tee of  the  said  board  of  supervisors,  and  as 
such  was  ordered  paid  by  said  board  of  super- 
viscHTs,  and  as  such  allowed  and  approved  by 
the  major  of  said  city  and  county,  the  ex  of- 
ficio president  of  said  board,  as  such  demand 
for  counsel  fees;"  and  there  was  certainly  a 
Buffldrat  specification  of  the  counsel  fees. 

v.37F.no.l6— 66 


2.  Where  the  board  of  suparlsors  have  not 
exceeded  their  powers  In  allowing  a  demand, 
and  th«  latter  Is  a  valid  and  legal  claim 
against  the  county,  It  is  the  duty  of  the  au- 
ditor to  audit  It  and  mandamus  will  He  to 
compel  him  to  do  so.  Gaslight  Co.  v.  Dunn, 
62  Cal.  588;  Wood  v.  Strother,  76  CaL  546, 
18  Pac.  766,  and  cases  there  cited;  Sweeny 
V.  Maynard,  52  Cal.  468;  Railroad  Co.  t. 
Stockton,  51  CaL  328;  Babcock  v.  Goodrich* 
47  CaL  4SS;  Bnkle  v.  Bdgar,  68  Cal.  188. 

3.  Appellant  contends  that  respondent 
should  have  appealed  from  the  refusal  of  the 
appellant  to  audit  his  claim  to  the  board  of 
supervisors,  under  section  92  of  the  consoli- 
dation act  and  that  his  failure  to  do  so  bars 
his  right  to  a  writ  ot  mandate;  and  this 
point  Is  the  one  most  discussed  In  the  Iviefs 
of  counsel.  The  point  seems  to  have  been 
necessarily  decided  this  court  in  several 
cases  adversely  to  the  ccmtentlou  of  appel- 
lant; but  it  has  not  been  exprewly  men- 
tioned In  any  opinion  of  the  court  to  which 
our  att^tion  baa  been  called.  In  Weed  v. 
Alaynard,  62  CaL  460,  Bnkle  V.  Bdgar,  63  Cal. 
188.  Gaslight  Co.  T.  Dunn,  62  Cal.  680.  and 
Welch  T.  Strother,  74  OaL  413,  16  Pac.  22, 
and  other  cases,  writs  of  mandate  to  the  au- 
ditor have  been  sustained,  or  granted  bwe 
originally,  where  no  appeal  bad  been  taken 
to  the  board  of  styiervlsora,  although  the 
matter  was  not  alluded  to  In  the  opinions; 
and  we  have  not  examined  the  transcripts 
and  iH-iefs  in  those  cases  to  see  if  the  point 
was  raised.  But  apart  from  authority,  we 
are  satisfied  that  where  a  valid  legal  demand 
has  been  regularly  considered,  passed,  and 
allowed  by  the  board,  and  the  auditor  has  re- 
fused to  audit  it  he  may  be  compelled  so  to 
do  by  mandamus,  although  the  claimant  has 
tak^  no  appeal  to  the  board.  In  the  first 
place,  If  the  appeal  mentioned  in  section  92 
was  Intended  to  apply  to  a  case  where  the 
board  had  already  passed  upon  and  allowed 
the  demand,  the  appeal  would  not  afford  a 
plain,  speedy,  and  adequate  remedy.  In  fact 
it  would  afford  no  remedy  at  all.  The  board 
would  have  no  more  power  to  enforce  Its  or- 
der after  a  second  approval  than  before. 
"To  supersede  the  remedy  by  mandamus,  a 
party  must  not  only  hare  a  specific  adequate 
remedy,  but  one  competent  to  afford  relief 
upoo  the  very  subject-matter  of  his  applica- 
tion." Babcock  v.  Goodrich,  47  Cal.  508. 
The  board  could  not  compel  the  specific  act 
to  be  done  by  which  alone  respondent  can 
obtain  his  rights.  But  furthermore,  we  do 
not  think  that  said  section  92  was  Intended 
to  apply,  or  does  apply,  to  a  case  where  the 
demand  has  once  been  passed  upon  by  the 
board,  and  which  must.  In  the  first  Instance, 
be  presented  to  and  determined  by  the  board 
itself.  There  Is  no  necessity  of  such  a  con- 
struction of  the  section  as  will  present  the 
anomaly  of  an  appeal  to  a  tiibunal  of  the 
very  thing  which  it  has  already  deliberately 
and  finally  determined.  There  are  many  In- 
stancea  where  various  officers  of  the  city 
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and  cotiiity  have  power,  In  the  first  Instance, 
and  without  any  previous  action  of  the  board 
of  supervisors,  to  allow  or  reject  demands. 
The  auditor,  for  instance,  Is  given  power  to 
allow  or  reject  many  and  various  kinds  of 
demands  which  need  not  to  be  first  present- 
ed to  the  board  (see  sections  82-85);  and  It  Is 
with  respect  to  these  latter  demands  that 
said  section  92  provides  that  *if  any  person 
feels  aggrieved  by  the  decision  of  the  au- 
ditor, or  any  other  propw  officer  or  officers 
of  said  city  and  county,  except  the  board  of 
education,  In  the  rejection  of,  or  refusal  to 
approve  or  allow  any  demand  upon  the  treas- 
ury presented  by  such  person,  he  may  ap- 
peal, and  hare  the  same  passed  upon  by  the 
board  of  supervisors,  whose  decision  there- 
on shall  be  final."  Clearly,  this  refers  to  a 
demand  "presented"  in  the  first  Instance  to 
"the  auditor  or  other  proper  officer,"  and 
which  has  not  already  been  "passed  upon  by 
the  board  of  supervisors."  This  construction 
makes  the  system  harmonious,  and  gives  to 
every  claimant  the  right,  at  some  time  to 
have  his  demand  considered  by  the  board  of 
supervisors,  who  are  the  final,  and,  as  was 
said  In  Babcock  v.  Goodrich,  supra,  "the  real, 
auditing  power."  Falk  v.  Strother.  84  Cal. 
S44,  22  Pac.  676,  and  24  Pac.  110,  cited  by 
aK>eUant,  Is  not  in  point.  Moreover,  In  that 
case  the  demand  In  question  was  first  ap- 
proved by  the  board  of  elecUon  commissicm- 
€3*8,  and,  aft^  rejection  by  the  auditor,  went 
to  the  board  of  enparisOTB  for  die  flrat  time 
on  appeal. 

4.  The  point  is  also  made,  though  not  very 
strenuously  insisted  on,  that  respondent's  de- 
mand was  invalid  und»  the  act  commonly 
known  as  the  "One-Twelfth  Act" '  We  con- 
fess that  we  hardly  see  how  that  act  can  tm- 
der  any  view  be  successfully  applied  to  a  case 
like  the  one  at  bar.  By  the  act  of  May  17, 
1861,  the  board  Is  given  the  power  to  allow, 
out  of  the  general  fund,  not  exceeding  $6,- 
000  in  any  one  fiscal  year  for  the  employ- 
ment of  special  counsel;  and  It  seems  to  be 
arETued  that  because  $2,000,  the  amount  of 
the  demand  In  the  case  at  bar,  is  more  than 
one-twelfth  of  $5,000,  th««fore  it  could  not 
be  properly  allowed.  How,  then,  could  coun- 
sel  ever  be  employed  where  the  services 
would  be  worth  more  than  one-twelfth  of 
$5,000?  If  the  board  be  held  as  restricted 
to  $5,000  a  year  In  the  aggregate  for  counsel 
fees,  It  could  not  expend  more  than  that 
amount  In  any  fiscal  year;  but  no  such  ques- 
tion arises  here.  The  one-twelfth  act  pro- 
vides that  If,  at  the  beginning  of  a  month, 
any  money  remains  which  might  have  been 
expended  In  past  montlu,  It  may  be  carried 

'Act  Feb.  25,  1878.  prorldes  "that  it  shall  not 
be  lawful  for  the  board  of  supenisors  to  an- 
thorize,  pay  or  render  payable  in  any  one  month, 
any  demands  against  said  treasury  which  Bhall 
iu  the  aggregate  exceed  one  twelfth  part  of  the 
ninount  allowed  by  lawa  existing  at  the  time  of 
Biich  contract,  authorizatiou  or  payment,  to  be 
expended  within  the  fiscal  year  of  which  said 
month  Is  a  part" 


'  forward  and  expended  In  any  sacceedlng 
months;  and  we  may  assume  that  the  court 
properly  found  that  the  $2,000  was  not  more 
than  the  one-twelfth  of  the  fund  under  such 
act.  The  evidence  presented  In  the  bill  of 
exceptions  may  be  assumed  to  be  only  that 
necessary  to  Illustrate  the  exceptions  taken, 
which  did  not  Indude  the  point  as  to  said 
one-twelfth  act. 

There  is  no  oth»  point  necessary  to  be  no- 
ticed.   The  Judgment  is  affirmed. 

We  concur:  FITZGERALD,  J.;  DE  HA- 
VEN, J. 

IM  Cal.  HI 

VISAI.IA  GAS  &  ELECTRIC  LIGHT  GO.  v. 

SIMS  et  al.    (No.  18,268.) 
(Supreme  Court  of  California.    Oct  8,  1S94.) 

CONTBACT — COKBIDBRATIOS— COBFOHATIOXS — 

Lease  op  FsANCHiaB. 

1,  Where  one  party  to  a  contract  acquired 
possession  of  the  property  of  the  other  by  means 
of  it,  and  induced  that  other  party  to  f or^o  for 
a  period  its  posBession  and  use,  there  was  a  sof- 
flcient  consideration  for  the  contract 

2.  Where  a  corporation  secures  a  franchise, 
by  municipal  grant,  to  oirerate  gas  and  electric 
works,  and  to  supply  the  inhabitants  with  the 
product  it  becomes  its  legal  duty  so  to  do;  and 
a  lease  of  its  works  and  privileges  is  ultra  viies, 
and  void  as  against  public  pidicy. 

C<Hnnii88loners'  decision.  D^nrtment  L 
Appeal  from  aaperlw  court,  Tulare  conaty; 
William  W.  Cross,  Judge. 

Action  by  Vlsalla  Gas  &  Electric  Light 
Company  against  J.  F.  Slma  and  W.  B.  Mor^ 
rlB,  Bureties  for  Its  lessee,  I^ch.  Yerdlct 
for  plaintiff.  Defendants  appealed.  Be- 
versed. 

Wm.  H.  H.  Hart  (A.  R.  Cotton  and  NowUn 
&  Fasaett  of  oiunsel),  for  s^pellants.  M.  O. 
Bradley  and  Bradley  &  Fatnswoctii,  lot  re* 

spondmt 

TEMPLE,  C.  The  complaint  chafes  that 
plaintiff  leased  to  cme  Lynch,  June  24,  1SS7, 
certain  premises,  including  the  plant  of  the 
Electric  Light  &  Gas  Company,  for  tbe  term 
of  two  years  from  June  1,  1887 ;  that  Lynch 
agreed  to  take  possession,  manage,  eontrc^ 
and  c^erate  the  same,  and  to  pay  said  com- 
pany every  three  months  during  the  term  all 
the  receipts  of  said  gas  and  electric  U^t 
business,  after  paying  all  necessary  charges 
and  expenses  Incurred  in  carrying  on  said 
business,  and  further  agreed  that  the  amount 
so  paid  should  be  sufficient  to  enable  It  to 
pay  an  annual  dividend  to  Its  stockholden  of 
5  per  cent  upon  its  capital  stock  of  $28,000, 
and  in  case  oC  deficiency  be  would  pay  to 
such  company  every  three  months  such  fur- 
ther sums  as  would  enable  It  to  pay  such 
dividend;  that  defendants  became  sureties 
by  signing  an  agreement  Indorsed  on  said 
agreement  of  lease,  whereby  they  agreed,  if 
said  Lynch  failed  to  pay  plaintiff  such  sums, 
or  any  sums  which  might  be  due,  they  would 
pagr  the  same;  tiiat  I^ncb  took  pnmfnirinii  of 
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the  demised  prc^erty,  and  retaliwd  It  mtll 
June  1.  1889,  without  paying  plalntUC  any 
sums  of  DHmer  as  rents  receipts  fran  said 
boaittess;  that  on  the  Ist  of  June,  1888»  tbete 
became  doe  plaintiff  on  satd  aereemeat 
400,  and  on  the  1st  Of  Jane,  1880,  the  sum  of 
91.400;  that  no  part  of  said  snms  has  beoi 
paid.  Tbe  answer  contains  sereral  defoues. 
(1)  It  denies  that  I^rnch  held  poaseasloit  fw 
two  years,  and  aven  that  plaintiff  ejected 
him  Aiuput  1,  1888.  00  There  was  no  cm- 
Blderatltm  tor  Lynch^  agreunent.  fJSt  No 
(xmaideratiao  for  the  agreement  to  pay  sums 
■iifHtinMi  to  the  receipts  from  tbe  ImslnesB. 
(4)  Beceipts  did  not  exceed  tbe  erpenses. 
Than  was  tiwreAire  a  failure  of  eoiuldera>' 
tlon.  (6)  The  contract  of  def  akdants  was 
without  coDSlderattoii.  (6)  FaUnre  of  eonald- 
eratiim  tot  aaretlM'  agreemeot.  (7)  Want  of 
ooDsldeiatlcia  again  pleaded.  0)  nalntUC 
was  Incorporated  to  furnish  gas  and  electrto- 
Ity  ta  the  Inlnbltents  of  Ylsaila.  tor  lUaml- 
nattng  purposes.  Tbe  alleged  lease  was 
thsnfore  nltra  Tires.  (9)  The  oontract  la 
ultra  Tires,  and  against  public  policy.  A  de- 
Csnae  by  amqtdmeiit  seta  np  the  Inoofpora- 
tlon  of  plaintiff  for  spedflc  pDrpoaew  of  fnr^ 
nlshlng  light  to  the  inhabitants;  an  ordi- 
nance procured  by  It  from  the  dty,  antbop- 
bdng  It  to  Uqt  pipes  In  the  streets,  and  t» 
erect  masts  for  electric  lights;  the  accept- 
ance of  the  flnndilBe;  the  comrtnictlfm  oC 
the  works;  tbe  duty  of  Ibe  oorporatitm  to 
famish  gas  and  electric  lights  In  oonslden- 
tlon  (tf  the  prfTHeges;  and  Its  undertaking 
that  tlie  wf^Es  shall  not  constttnte  ft  nid- 
sance,— and  again  charges  that  the  lease  to 
Lyndi  was  against  public  poUcy  and  ToId. 
Tbe  flndli]«a  and  Judgment  are  for  plalntlfl. 
NerertheteBs,  the  court  found  that  the  re- 
ceipts from  the  demised  property  were  In- 
snffldoit  to  pf^  running  expenses;  that 
plaintiff  wu  Jnc(nporated  for  the  purpose  <tf 
manufacturing  coal  gas,  and  to  sell  such  gas 
and  electricity  to  the  Inbabltanti  <tf  '^salla, 
and  was  by  ordinance  authorised  to  lay 
down  and  maintain  gas  pipes  in  the  streets 
Qi  said  dty.  and  through  such  pipes  supply 
the  Inhabitants  with  gas,  and  to  erect  and 
maintain  poles,  masts,  and  wires  to  conduct 
electricity  through  said  dty;  that  prior  to 
the  making  of  satd  agreement  it  had  accept- 
ed said  frandilse,  and  bad  laid  Its  pipes  In 
the  streets  of  said  dly,  and  erected  the  pde^ 
masts,  and  wires,  and  when  the  lease  was 
made  was  in  the  possession  of  and  using  said 
plant  and  said  franchises;  that  among  other 
restrictions  imposed  by  such  ordinance  was 
the  reqnlremrat  that  the  works  should  be  so 
constructed  and  used  as  not  to  bec<Hne  a  nui- 
sance; Ibat  no  authority  was  conferred  by 
said  (wdlnance  upon  plaintiff  to  lease  or  as- 
sign such  franchise. 

1.  DefoidantB  contend  Ibat  tbe  lease  and 
thdr  undertaking  as  anrettes  are  void,  be- 
cause not  supported  by  a  Taluable  ctMnsldera- 
tlott.  The  lease  Is  supposed  to  be  unsupport- 
ed Iqr  a  Taluable  conddeEatton,  because  It,  in 


iettoB,  binds  tbe  lessee  to  pay  over  to  the 
lessor  all  mon^  recelred,  OTer  and  above 
running  csqyenses.  Ttuteton,  It  is  said,  tboe 
was  no  chance  for  a  profit  to  tbe  lessee.  His 
agreement  to  take  care  of  and  manage  tbe 
wwks,  and  to  guaranty  a  certain  profit,  was 
gratoltoas.  The  contract  bound  him  to  do 
It  fCr  nothing.  We  need  not  Inquire  what 
Induced  I^ndi  to  eata  Into  a  oontract  so 
me-dded.  He  may  hare  had  a  motlTe  which 
Is  not  apparent  A»  matber  of  law,  howeTer, 
tbe  contract  was  supported  by  a  snffldent 
ctmalderatloD.  This  may  as  well  consist  In 
detriment  to  the  lessw  as  bi  profit  to  blm. 
By  the  contract  he  acanlred  possessUHi  of  the 
pn^erty  for  two  years,  and  Induced  plaintiff 
to  forego  tor  tiie  same  period  Its  possosdon 
and  use.  Who  can  say  ttiat  plaintiff  could 
not  and  wotad  not  haTe  realised  a  profit 
from  tbB  property,  but  for  the  lease? 

S.  Tbe  main  defense^  however,  is  that  tbe 
lease  is  ultra  Tires,  and  against  public  poli- 
cy. The  real  qoestlon  presented  Is  not  that 
the  lease  Is  ultra  Tires  as  to  the  corporation, 
but  that,  plaintiff  baTtaig  aTalled  Itself  of 
the  franchise  granted  It  by  the  dty  of  Tlsa^ 
lia.  It  became  Its  legal  duty  to  operate  Ito 
gas  and  dectrlc  works,  and  to  mptHj  the  In- 
habitants with  gas  and  electricity,  and  It 
was  therefore  against  public  policy  to  lease 
those  works  and  priTlleges  to  Lynch,  and 
thus  disable  itself  for  the  time  from  per- 
forming Its  doty.  This  proposition  Is  clear- 
ly maintained  In  Thomas  t.  Ballroad  Ool, 
101  U.  8.  n.  That  was  the  case  of  a  lease 
of  ft  nUlroad  and  franchise.  The  conrt  said, 
speaking  throng^  Mr.  Justice  Miller:  "Where 
a  corporatlfm  like  a  railroad  company  has 
granted  to  It  by  diarter  a  franchise  Intended 
in  large  measure  to  be  exercised  tot  tbe  pub- 
lic good,  tbe  due  performance  of  those  func- 
tions being  the  consideration  of  the  public 
grant,  any  contract  which  disables  the  cor- 
poration from  performing  those  functions,— 
which  undertakes,  without  the  consent  of 
the  state,  to  transfer  to  others  tbe  rl^ts  and 
powers  conferred  by  tbe  charter,  and  to  re- 
lieve tbe  granteea  of  the  burden  whldi  It 
lmpOMS,-Hta  ft  Tldatlon  of  the  contract  with 
tbe  state,  and  Is  TOld  as  against  public  poli- 
cy. This  doctrine  is  asserted  with  remarka- 
ble deamess  In  tbe  opinion  of  Oils  court,  de- 
llTered  by  Mr.  Justice  Campbell,  In  BiUlroad 
Co.  T.  Wtoans,  17  How.  sa  •  •  •  'This 
conclusion  [ailment]  Implies  that  tbe  dn» 
ties  Imposed  upon  the  plaintiff  by  the  char- 
ter are  fulfilled  by  tbe  construction  of  tbe 
road,  and  that  alienating  ite  right  to  use, 
and  its  powers  of  control  and  snperTlslon, 
It  may  aTold  further  rei^ndbUlty.  But 
those  acts  Inrdve  an  OTortum  of  the  rela- 
tloDS  which  the  charter  has  arranged  be- 
tween the  corporation  and  the  community. 
Important  franchises  were  conferred  upon 
tbe  corporation,  to  enable  It  to  provide 
fadllties  for  communication  and  biterconrse 
required  for  the  public  convenience.  Cor- 
porate management  ^d  control  over  thoe 
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were  prescribed,  and  corporate  reapoiulblll* 
tj  for  tbeir  Insnffidency  provided  as  a  re- 
mnneratloii  to  the  commnnltr  tor  tbetr  snuit: 
Tbe  corporation  cannot  absolTO  Its^  from 
the  performance  of  its  obligations  without 
the  consent  of  the  leglidatnre.*  **  This  case 
was  cited  and  approved  in  Green  Bay  &  M. 
B.  Co.  T.  Union  Steamboat  Oo.,  lOT  IT.  S.  198. 
2  Snp.  Ot  221,  and  In  Oregon  By.  &  NaT. 
Co.  T.  Oregonlan  By.  Co.,  180  TT.  8. 1,  9  Snp^ 
Ot  409.  So,  too,  the  castomers  are  Inter- 
ested In  having  a  respoiulble  party  to  deal 
with.  The  dty  has  provided  such  a  party 
In  its  contract  with  the  corporation,  for 
mdSi  It  has  been  tuM  to  be.  Pe<^le  v. 
Chicago  Oas-Trost  Co.,  130  HI.  268,  IS!  N. 
B.  708;  Glbbs  v.  Oas  Co.,  180  U.  8.  411 
9  Sup.  Ot  553.  Tbe  same  condndon  Is 
readied  npon  the  principle  that  they  cannot 
delegate  functions  and  powers  given  to 
them.  "Delegatns  non  potest  delegare." 
The  snbject  Is  extensively  discussed  in  Mor. 
Priv.  Corp.  »  656,  1U4,  1116.  1129.  In  tbe 
last  section  he  says  that  tbe  principle  ap- 
plies to  gas  companies.  The  antbor's  con- 
doslons  accord  with  the  cases  above  dted. 
In  fad,  respondent  has  famished  no  cases 
to  the  contrary. 

It  Is  said,  however,  that  when  a  contract 
which  was  ultra  vires  has  been  performed 
by  one  party  the  other  Is  then  estopped  to 
plead  that  tbe  contract  was  ultra  vires. 
Here,  however,  the  contract  was  void  be- 
canse  against  public  policy.  In  sncb  caees, 
courts  will  not  give  rdlef  to  elUier  party. 
Respondent  contends  that  tiie  rule  Is  differ- 
ent as  to  corporations,  and  some  cases  seem 
to  sustain  the  dalm.  It  is  Impossible  to 
see  why  there  should  be  a  difference  In  such 
cases  because  one  party  Is  a  corporation. 
It  Is  sometimes  said,  however,  that  a  con- 
tract of  a  corporation  Is  against  public  poli- 
cy when  it  Is  idmply  ultra  vires,  because 
It  is  against  public  policy  ttiat  a  corporation 
should  assume  to  exercise  powers  not  grant' 
ed.  In  such  case  it  Is  simply  an  executed 
ultra  vires  contract  But  it  may  also  be 
an  attempt  to  do  that  which  is  nnlawfnl 
without  reference  to  the  corporate  franchise, 
—a  contract  which  would  be  unlawful  in  a 
natural  person.  In  such  case  tbe  contract 
of  the  corporation  Is  subject  to  the  same 
rule  which  obtains  In  the  case  of  Indlvid- 
uala  But  It  would  make  no  difference  here. 
The  lessee,  it  Is  found,  made  nothing  from 
the  lease.  The  rule  Is  the  same  that  It 
would  have  been  had  the  cori>oration  been 
sued.  Says  Morawetz  (section  71S):  "If 
money  or  property  Is  given  to  a  corporation 
under  a  contract  which  Is  void  because  the 
agent  assuming  to  represent  the  corporation 
in  the  transaction  had  no  authoril?  to  bind 
it,  tbe  corporation  Is  liable  to  account  for  the 
money  or  other  property  received.  •  •  • 
Thus,  in  Bnrges  and  Stock's  Case,  2  Johns.  & 
H.  441,  the  directors  of  a  life  assurance  com- 
pany had  Issued  policies  of  marine  inem- 
ance,  and  applied  the  premiums  to  the  use 


bt  the  company.  Upon  winding  vp  the  com- 
pany tile  benders  of  the  polldes  were  held 
not  to  be  entitled  to  prove  for  losses,  bot 
were  allowed  the  amount  of  tlie  prqolmns 
paid.  Vice  Chancellor  Page-Wood  said: 
Tliey  had  no  condderation  tot  tbe  premi- 
ums th^  paid.  The  directors,  it  is  true,  bad 
no  power  to  issue  marine  polldea,  but  they 
had  power  to  receive  money,  and  app^  it 
for  the  benefit  of  the  con^any.  It  Is  proved 
that  they  did  so  reo^ve  and  BjfuHj  these 
premiums,  and  the  amount  might  have  been 
recovered,  even  at  law,  as  mon^  had  and 
received.' "  Bo,  he  says,  a  corporation  can- 
not be  diarged  with  a  loan  of  mimey  made 
by  Iti  dliectoiB  without  authority,  bat  If  any 
pcfftion  of  the  moneiy  haa  beoi  spiled  to  the 
proper  usee  of  the  company  It  may  be  held 
liable  to  that  extent  at  least  It  la  aald: 
"The  UabUlty  of  the  company  does  not,  in 
such  case,  arise  from  the  contract  entered 
Into  by  the  directors,  but  from  the  equitable 
right  of  tiie  lender  to  recover  his  money, 
which  has  gone  to  swell  the  company's  as- 
dets."  I  think  this  la  the  prlndple  whldi 
undwllee  most  of  the  cases  upon  this  subject 
although  fraced  to  admit  tliat  some  are  not 
condstent  with  it  This  action  Is  on  the 
contract  to  recover  an  amount  of  num^ 
which  the  leasee  guarantied  tbe  property 
would  pay,  but  which  It  did  not  It  la  not 
for  any  amount  of  benefit  whldi  be  received 
from  the  ccmtract  It  is  found  that  he  re- 
ceived no  behefit  upon  It  Hie  fact  that 
there  was  a  conslderatitm  which  wonld  pre- 
vent the  oontrad  from  beli^  a  nudum  pac- 
tum for  the  want  of  it  does  not  make  a 
case  of  benefits  to  be  paid  for,  wherc  a  con- 
tract is  ultra  vires;  and  the  contract  being 
against  public  policy,  should  not  be  enforced. 
I  recommend  that  the  Judgment  be  set  aside, 
and  Judgment  on  the  findings  ordered  for  de* 
fendants. 

We  cMicur:  BAYNE8,  C;  SEABLS,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  Is  set 
aside,  and  judgment  on  the  findings  ordered 
for  defendanta 

iM  Cki.  m 
Bz  parte  BOAOH.    (No.  21,117.) 
XSvpreme  Court  of  CaUfomia.    Sept  29,  1894.) 

iNToxioinNo  Liqnoits— LiCBKSB  rttou  Citt— 
CooxiT  Sdpbrvisoml 
A  person  carrying  on  the  liquor  bnsiness 
within  a  city,  who  has  received  a  license  from 
the  city,  and  ib  acting  in  conformity  with  its  or- 
dinances, cannot  be  prosecuted  for  a  failure  to 
obserre  the  provisions  of  an  ordinance  of  the 
Buperviaors  of  the  county  in  which  the  city  is 
situated,  requiring  liqnor  stores  to  be  dosed  at 
a  certain  hour. 

In  bank. 

Application  by  WlUlam  M.  Roach  for  a 
writ  of  habeas  corpus.  Writ  allowed. 

Horace  L.  Smith,  for  petitioner,  fi.  Sokm 
Holl,  tor  respondent  . 
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HARRISON,  J.  "the  petitioner  is  held  by 
the  sheriff  of  Kings  county  nnder  a  warrant 
of  arrest  Issued  by  a  Jnstlce  of  the  peace  of 
Lnceme  township.  In  that  county,  upon  a 
complaint  charging  him  with  having  on  the 
13tfa  of  April,  sold  at  bis  saloon,  in 

the  city  of  Hanford,  certain  intoxicating 
llqnor,  in  violation  of  an  on^Inance  of  the 
board  of  snperrisMB  of  Kings  county.  The 
ordinance  which  the  petitioner  is  charged 
with  violating  is  entitled  "An  ordinance 
for  the  purpose  of  regulation,  relating  to 
saloons  and  other  places  where  Intoxicating 
liquors  are  sold,  given  away,  or  in  any  man- 
ner disposed  of,"  and  malces  it  unlawful  for 
any  person  to  sell  any  Intoxicating  liquor  at 
a  mioon  between  the  hoars  of  10  o'clock 
p.  m.  and  5  o'clock  a.  m.  of  the  succeeding 
day.  The  cl^  of  Hanford  is  a  mtmldpal 
corporation  of  the  sixth  elaai,  organized 
nnder  the  municipal  govemmoit  act  of 
March  18,  1893,  and  had  prior  to  the  IStb 
of  April,  1804,  passed  an  ordinance  proTldlng 
for  the  issuance  of  licenses  for  the  sale  of  in- 
toxicating liquors.  The  petitioner  had  com- 
plied with  the  provisions  of  this  ordinance, 
and  had  received  from  the  city  of  Hanford 
a  license  to  carry  on  the  business  of  retailing 
liquor  within  that  dty,  which  was  In  force 
at  the  time  of  his  arrest  It  Is  contended  on 
the  part  of  the  petitioner  that  he  Is  Illegally 
held,  for  the  reason  that  the  supervisors  of 
Kings  county  are  without  any  police  au'Qiorl- 
ty  within  the  city  of  Hanford;  that  the  or- 
dinance passed  by  that  body  under  which  he 
waa  arrested  Is  limited  in  its  operation  to 
those  portions  of  the  county  not  Included 
within  the  boundaries  of  any  mnnlctpaUty 

A  municipal  corporation  can  exercise  only 
sncb  powers  as  have  been  expressly  or  by 
necessary  Implication  conferred  upon  It  by 
law.  These  powers  are  to  be  found  In  its 
charter,  or  In  some  provision  of  the  statute 
or  constitntlcm  of  the  state  wbweln  it  Is  or^ 
ganlzed.  Any  ordinance  passed  by  It  within 
the  scope  of  the  authority  expressly  con- 
ferred upon  it  has  tbe  same  force  within  tbe 
corporate  limits  as  a  statute  passed  by  tbe 
leglslatare  itsdf  has  throughout  tbe  state.' 
1  Din.  Mtin.  Corp.  S  308;  Ylllage  of  Oarthage 
T.  Frederick,  122  N.  Y.  268.  23  N.  B.  4S0. 
Each  derives  its  anttawlty  from  the  same 
scarce,  and  is  an  exercise  of  legislatiTC  pow- 
er which  has  been  conferred  by  the  people. 
In  the  one  case  the  power  Is  zeroised  direct- 
ly by  the  legislature,  and  In  the  other  It  is 
tbe  exercise  of  a  delegated  power  which  has 
been  authorized  by  the  constitution,  but  in 
both  cases  the  source  of  the  power  Is  the 
same.  Any  Inconsistency  between  the  two 
la  to  be  resolved  In  favor  of  the  ordinance, 
upon  the  principle  that  of  two  statutes  con- 
taining inconsistent  provisions  that  which  la 
later  In  date  is  a  repeal  by  implication  of  the 
earlier  one,  and  upon  the  further  principle 
that  a  statute  making  particular  prorlslon 
for  a  designated  object  w  district  wUl  be 


deemed  to  contain  the  legislative  will  for 
that  object  or  district,  and  will  prevail  over 
a  general  law  applicable  to  the  state  at  large. 
State  V.  Clarke,  54  Mo.  17;  State  v.  Clarke, 
25  N.  J.  Law,  54;  St  Johnsbury  v.  Thamp- 
Bon,  59  Vt.  300,  9  Ati.  571;  Daw  v.  Board, 
12  C.  B.  (N.  S.)  161;  Suth.  St  Const  |  140. 
The  adoption  of  the  ordinance,  being  the  ex- 
ercise of  a  delegated  legislative  power.  Is  to 
be  construed  with  the  same  effect  as  if  it  had 
been  adopted  by  the  legislative  power  Itself. 
Upon  this  principle,  ordinances  passed  by  a 
municipality  whose  territory  is  included 
within  a  county  will  supersede  any  ordinance 
of  the  county  upon  the  same  subject  Each 
being  the  exercise  of  a  legislative  power  de- 
rived from  the  same  source.  Is  to  be  construed 
as  though  each  had  been  the  exercise  of  that 
power  by  the  legislature  itself. 

Section  6  Of  article  11  of  the  constitution 
provides:  •"Corporations  for  municipal  pur- 
poses shall  not  be  created  by  special  laws; 
but  the  legislature  by  general  laws  shall  pro- 
vide for  the  incorporation,  organization  and 
classification  In  proportion  to  population  of 
cities  and  towns,  which  laws  may  be  altered, 
amended  or  repealed."  Under  this  authority 
the  legislature,  in  1883  (St  1883,  p.  93),  adopt- 
ed a  municipal  government  act  for  the  in- 
corporation and  organization  of  cities.  Sec- 
tion 1  of  this  act  provides:  "Any  portion 
of  a  county  containing  not  less  than  five 
hundred  inhabitants,  and  not  incorporated 
as  a  municipal  corporation,  may  become 
Incorporated  under  the  provisions  of  this  act, 
and  when  so  Incori>orated  shall  have  the 
powers  conferred,  or  that  may  be  hereafter 
conferred  by  law,  upon  municipal  corpora- 
tions of  the  class  to  which  the  same  may  be- 
long." By  virtue  of  thia  act  the  city  of  Han- 
ford has  been  carved  out  of  the  territory  of 
Kings  county,  and  organized  Into  a  city  with 
the  powers  conferred  by  the  act  Section  11 
of  article  11  of  the  constitution  provides: 
"Any  county,  cltTi  town  or  townsblp  may 
make  and  enforce  within  its  limits  all  such 
local,  police,  sanitary  and  other  regulations 
as  are  not  In  conflict  with  general  laws.** 
Tbe  power  to  make  these  r^nlations  la  by 
this  section  conferred  upon  tiie  <Aty  as  well 
as  upon  the  county,  and  must  be  held  to  be 
equally  authoritative  In  each.  It  Is  a  portion 
of  the  lawmaking  power  which  the  people 
tlirongb  their  constitution  have  conferred  up- 
on these  respective  bodies,  and  Its  exercise 
la  mtitled  to  the  same  consideration  and  to 
receive  the  same  obedience  as  that  portion 
of  the  same  power  which  by  the  same  instru- 
ment has  been  conferred  upon  the  legislature. 
The  regulations  made  mider  this  authority 
are  none  the  less  a  part  of  ttie  law  because 
the  authority  to  make  them  ts  conferred  Im- 
mediately by  the  constitution  than  if  it  bad 
been  conferred  Immediately  through  an  act 
of  tbe  legislature.  The  only  limitation  upon 
the  exercise  of  the  power  Is  that  the  regula- 
tions to  be  made  under  It  shall  not  be  **in 
oonfiict  with  general  laws."  Aff^s  llmtot 
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don  applies  equally  to  regulations  of  the 
county  and  the  city,  It  cannot  be  held  by  the 
terms  of  the  limitatloa  that  the  regulation 
of  either  of  these  bodies  Is  a  general  law  for 
the  other;  and  it  is  held  that  an  ordinance 
passed  by  a  county  is  not  a  "general  law," 
within  the  meaning  of  this  section  of  the 
constitution.  Ex  parte  Campbell,  74  CaL  25, 
15  Pac.  318.  The  constitution  recognizes  the 
division  of  the  state  into  counties,  and  has 
authorized  the  legislature  to  establish  for 
them  a  uniform  system  of  government;  but 
it  has  also  authorized  the  creation  of  other 
municipalities  within  the  boundaries  of  the 
several  counties,  and  has  given  to  such  mu- 
niclj>allties  the  same  power  of  legislation  up- 
on these  enumerated  subjects  as  Is  conferred 
upon  the  counties  themselves;  and  the  power 
thns  conferred  by  the  constitution  is  to  be 
construed,  if  possible.  In  such  a  way  as  to 
give  full  effect  to  its  exercise  by  each  of  the 
designated  bodies.  It  Is  no  more  necessary 
that  there  be  a  conflict  between  the  power 
thus  to  be  exercised  by  the  county  and  the 
city  than  If  the  authority  of  each  had  been 
derived  through  an  act  of  the  legislature.  It 
is  not  to  be  supposed  that  It  was  the  Inten- 
tion of  the  people,  through  their  constitution, 
to  authorize  a  county  to  exercise  the  same 
power  within  the  territory  of  the  city  as  the 
city  itself  could  exercise,  or  to  confer  upon 
the  county  the  right  to  interfere  with  or  im- 
pair the  effect  of  similar  Ic^slatlon  by  the 
city  itself.  Mr.  Dillon  says  (section  184): 
"There  cannot  be  at  the  same  time  within  the 
same  territory  two  distinct  municipal  cor- 
porations exercising  the  same  powers,  Juria- 
dicttons,  and  privileges."  Full  effect  can  be 
given  to  the  section  by  holding  that  each  has 
been  given  the  exclusive  right  of  legislation 
within  Its  own  particular  boundaries.  By 
the  organization  of  a  city  within  the  boun- 
<laries  of  a  county,  the  territory  thus  organ- 
ized is  withdrawn  from  the  legislative  con- 
trol of  the  county  upon  the  designated  sub- 
jects, and  Is  placed  under  the  legislative  con- 
trol of  its  own  council;  and  the  principle 
of  local  government  which  pervades  the  en- 
tire instrument  Is  convincing  of  the  Intention 
to  withdraw  the  city  from  the  control  of  the 
county,  and  to  derive  the  county  of  any 
power  to  annul  or  supersede  the  regulations 
of  the  city  upon  the  subjects  which  have  been 
confined  to  Its  controL  In  Ex  parte  Wol- 
ters.  65  Cal.  269,  thwe  was  nothing  In  tha 
record  to  Indicate  whether  the  ordinance  then 
under  consideration  was  for  the  purpose  of 
revenue  or  regulation,  or  for  both.  In  their 
brief,  counsel  for  the  petitioner  expressly 
stated  that  the  purpose  of  the  writ  was  to 
test  the  question  of  the  power  of  the  board 
of  supervisors  to  exact  from  persons  trans- 
acting business  in  the  county  a  license  tax 
for  revenue  purposes.  The  right  of  the  coun- 
ty of  Butte  to  exercise  within  any  city  in  the 
county  the  police  power  conferred  by  section 
11  of  article  11  of  the  constitution  was  not 
presented  pr  iwusldered  by  the  cou^  and 


counsel  expressly  disclalmed  any  intention 

to  argue  that  question.  It  did  not  ev&n  ap* 
pear  that  the  sale  of  the  tlqnor  for  which  the 
defendant  was  under  arrest  was  made  with- 
in the  limits  of  any  city.  In  Ex  parte  Camp- 
bell, 74  Cal.  25,  15  Pac.  318,  where  an  ordi- 
nance of  the  cil7  of  Pasadena  prohibiting 
the  sale  of  wines  or  liquors  In  saloons  and 
barrooms  was  under  consideration,  it  was 
held  that  any  regulations  of  the  county  of 
Los  Angeles  could  not  have  the  power  to 
divest  the  authorities  of  the  dty  of  the  right 
to  legislate  upra  the  same  subject,  and  exi> 
force  such  regulations  within  the  cl^  limits. 
In  re  Lawrence,  09  CaL  60S,  11  Pac  217,  pre- 
sented the  single  qneeUon  whether  the  coun- 
ty as  well  as  the  ^tj  had  the  right  to  collect 
a  license  tax  for  tiie.  business  of  selling 
liquor,  and  did  not  involve  any  qnestton  of 
the  exercise  of  a  police  power.  We  are  clear- 
ly of  the  opinion  that  the  ordlnan(»  of  the 
board  of  snpfflrrlsors  of  Kings  county  is  In- 
operative within  the  city  of  Hanford,  and 
that  the  petitioner  Is  lU^cally  restrained  of 
his  liberty,  and  most  be  discharged;  and  it 
Is  so  ordered. 

We  concur:  BBATTT,  C  J.;  DB  HAVEN. 
3,;  FITZGEBAIiD,  J.;  VAN  FliBBT,  J. 


Bx  parte  SCHEBREB.    (No.  21,16a) 
(Supreme  Oourt  of  Callfomla.   Sept  29, 18M.> 
In  bank. 

Application  by  George  Scberrer  tat  a  writ  of 
habeas  cmpus.    Writ  allowed. 
William  A.  Bowden,  for  petitions. 

PER  CTJRTAM.  Upon  the  authority  of  Ex 
parte  Roach  (No.  21.117}  87  Pac.  104^  this  day 
decided,  the  petitioner  is  diacbaxsed. 


IM  CaL  SN 

JOHNSTON  T.  BOARD  OV  SUVBS  OF 
GLENN  COUNTY.    (Now  13,295.) 
(Supreme  Court  of  Gallforala.   Oct  1881.) 

HlOHWATS— RSPORT  OV  VlBWIRS. 

Pol.  Code,  f  2688,  provides  that,  aft^ 
hearing  the  report  of  viewers  in  the  laying  out  of 
a  highway,  the  sapervisora  must  dedare  the  re- 
port to  be  approved  or  rejected  in  whole  or  Id 
part.  Held,  that  where,  under  a  bill  of  review 
directed  to  a  board  of  sapervisors.  it  appears 
that  a  viewers'  report  is  regular  on  its  face,  and 
the  only  question  raised  is  whether  the  report 
was  true,  the  action  of  the  snpervisors  in  ap- 
proving the  r^rart  will  not  be  disturbed. 

Commissioners*  decision.  Department  1. 
Appeal  from  superi(»7  court,  Glenn  county; 
Seth  Mllllngtoo,  Judge. 

Application  by  Mary  S.  Johnston  for  a  bUl 
of  review  commanding  the  board  of  super- 
visors of  Glenn  county  to  return  proceed- 
ings laying  out  a  road.  The  writ  was  dis- 
missed, and  the  petitioner  appeals.  Af- 
firmed, 

Charles  L.  DoncAoe,  tor  appdlant.  Geo. 
D.  Dudl^  and  F.  G.  Lusk,  fqr  revMsdcat. 
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VAN  OLIBF,  a  On  llw  petraon  of  plain- 
tiff the  Buperlor  court  of  Glenn  county  Is- 
sued a  writ  of  rertew  to  the  defeodant 
board,  cMumandlDg  it  to  certify  and  return 
to  that  court  all  Ita  proceedings  In  laying 
out  and  establishing  a  public  road  npMi 
plalntlfrs  land.  It  is  not  dlstmted  tliat  tbe 
defendant  ob^ed  the  writ  tqr  returning  oer* 
tided  copies  of  all  matters  of  record,  and  all 
matters  required  to  be  recorded,  relating  to 
ihe  hiring  out  and  establishing  of  said  road, 
showing  among  other  things  that  the  board 
duly  appointed  three  persona,  BtodtweQ, 
Knock,  and  Armstrong  as  Tiewers  of  the 
proposed  road,  a  majority  of  whom— Arm- 
strong and  Kno<*— reported  to  tb»  board 
that  they  had  viewed  and  surveyed  the  pro- 
posed road,  and  that  they  recommended 
that  It  be  estaldlafaed  and  opened.  Tha 
board  approved  the  repart  of  the  viewen, 
and  ordered  the  road  "to  be  opened  as  a 
public  road  accwdlng  to  law,"  and  declared 
tbe  amount  of  damages  awarded  to  eadi 
noncoDsentlng  landowner,  and  that  the 
amount  awarded  to  i^alntlff  for  damages 
was  $1,010.  The  court  b^w  found  that  In 
tbe  matter  of  laying  out  the  road  the  defrad- 
ant  had  no^  In  any  reqtec^  exceeded  its 
lawful  jurisdiction,  and  thereupon  dtamtssed 
the  writ 

For  the  alleged  purpose  of  showing  that  the 
report  of  the  viewos  was  null  and  Tddt 
the  plaintiff,  oa  the  trial,  offered  as  evidence 
the  ex  parte  affidavit  of  W.  H.  Sale,  deik 
of  the  board,  to  the  effect  tiiat,  on  the  hear^ 
ing  of  the  repwt  ot  the  viewers  by  the 
board,  he  beard  Armstrong,  one  of  the  sign- 
ers of  that  report,  tBBtttj  under  oath  that  he 
(Armstrong)  did  not  "snrv^  or  lay  out,  m 
help  to  view  or  snrv^  or  lay  out,  said  road, 
as  contained  in  the  r^ort  of  the  viewers 
upon  which  said  beard  of  snpervlsors  was 
acting."  This  affidavit  was  objected  to  by 
defendant  on  several  grounds.  The  court 
sustained  the  objection,  and  plUntlfl  ex- 
cepted. Whether  or  not  the  court  ened  In 
excluding  Sale's  affidavit  Is  the  only  ques- 
tion properly  presented  for  decision  on  this 
appeal.  The  bill  of  exceptions  shows,  bow- 
ev^,  that,  aft^  Sale's  affidavit  was  ruled 
oat,  plaintiff  "offered  to  prove"  by  addi- 
tional affidavits  and  by  parol  testimony  that 
Armstrong  did  not  view  the  road,  and  tiiat 
the  official  written  report  of  the  viewers 
was  false  In  that  respect;  but  it  does  not 
appear  that  any  witness  or  addltl(Hial  affi- 
davit was  produced  or  offered  for  this  pur- 
pose, nor  tiiat  there  was  any  ruling  by  the 
court,  or  exception  by  plaintiff,  relating  to 
this  offer.  The  bill  of  reception  shows  that 
a  day  was  fixed  for  hearing  the  report  of 
the  viewers,  and  notice  thereof  given,  in  full 
compliance  with  section  2688  of  the  Polit- 
ical Code,  which  section.  In  addition  to  re- 
quiring a  day  for  the  hearing  to  be  fixed, 
and  notice  thereof  to  be  given,  further  pro- 
vides: "The  board  must,  on  the  day  fixed  for 
the  hearing,  or  to  which  it  may  be  postponed 


or  cootlnned,  hear  the  evidence  offeied  by 
partlev  interested  tar  at  against  the  pn^osed 
alterations  or  new  road,  and  must  ascertain 
and  1^  order  dedaie  the  amount,  ot  damage 
awarded  to  each  ncnHKmsentbig  land-owner 
over  TAoae  land  th^  shall  order  the  road 
to  be  opened,  whether  known  or  unknown, 
and  declare  the  report  of  the  viewers  to  be 
appfored  or  rejected,  in  wh<de  or  in  part" 
I  iiiiiik  it  (dearly  appears  that  bj  virtue 
of  this  proTlston  of  the  Code  the  board  ac- 
quired Jnrisdictimi  to  bear  and  detnmitte 
aU  questions  rdating  to  the  repwt  of  the 
viewers,  and  to  approve  or  r^ect  that  re- 
port either  wttoHj  cr  in  part  That  report 
was  regular  and  valid  upon  its  face*  and  the 
only  qoestion  raised  in  regard  to  it  was 
whether  or  not  it  was  true,— «  question  of 
tact  to  be  resolved  according  to  the  weight 
of  evideaoe.  If,  as  contended,  the  condn- 
sUm  or  finding  of  the  board  upon  this  issue 
was  contrsry  to  the  evidence,  it  was  merdy 
an  ecror  committed  in  tbe  exerdae  of  un- 
queatlonable  Jurisdiction,  and  is  therefore 
beyond  the  reach  of  a  wilt  of  review.  Cen- 
tral P.  B.  Go.  T.  Placer  Oa,  84  Cal  861,  46 
OaL  670;  Buckler  Soperior  Court,  96  Cal. 
118;  81  Fac.  8;  Faimertf  &  Medionios' 
Bank  v.  Board  of  Squaliaation.  97  Cal.  327. 
82  Pac  812,  But,  even  if  such  an  emv 
could  have  been  ocwrecied  npcn  a  writ  of 
rerlew.  on  the  eividence  an>Ueab]e  to  the 
iasoe  must  have  beat  brought  before  the 
ooort  of  ivvlew,  in  srane  officially  authen- 
ticated form,  as  part  of  the  record  of  the 
board.  In  this  case  ft  does  not  appear  that 
any  part  of  the  testimony  of  the  10  witness- 
es that  appear  to  have  testified  before  the 
board  was  reduced  to  writing;  and  tbougb 
the  clerk  of  the  board,  W.  H.  Sale,  whose 
affidavit  was  rejected,  certified  that  his  offi- 
cial return  to  th&  writ  of  review  was  "a 
full,  true,  and  correct  copy  of  the  original 
proceedings  of  the  board  of  supervisors  of 
Glenn  county,  *  *  *  as  the  same  re- 
main of  record  and  on  file  In  my  office,**  yet 
no  part  of  the  testim<my  of  witnesses  Is  con- 
tained in  that  return;  and  the  court  was  not 
asked  to  order  any  amended  or  additional 
return,  but  only  to  make  Bale's  unofficial 
affidavit  as  to  what  one  of  the  10  witness- 
es testified  a  part  of  the  record  which  he 
had  officially  certified  to  be  full,  true, 
aud  correct  I  think  the  Judgment  should 
be  affirmed. 

We  concur:    HAYNES,  C:  SEARLS,  O. 

PER  CURL4M.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgmoit  ap- 
pealed  from  Is  affirmed. 

HARRISON,  J,  I  concur  In  the  Judgment 
Upon  the  face  of  the  return  to  the  writ  the 
proceedings  of  the  board  of  supervisors 
were  regular,  and  nothing  to  the  contrary 
is  suggested  by  the  appellant  Tbe  only 
point  urged  by  her  as  error  la-the  refusal 
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of  the  court  to  allow  tbo  retorn  to  be 
amended  by  an  ex  parte  affidavit  tbat  tbere 
was  testimony  before  the  board  of  Bnper- 
Tisora  to  tlie  effect  that  one  of  the  slgnera 
of  the  report  did  not  view  or  lay  out  the 
road.  The  affidavit  did  not  purport  to 
state  that  the  viewer  did  not  act,  but  that 
some  persons  bad  stated  that  he  did  not  act 
It  needs  no  argament  to  show  that  a  re- 
turn cannot  be  amended  in  this  manner. 
WhethOT  the  board  of  supervIsorB  acquired 
Jnrisdlction  of  the  proceedings  la  a  queetton 
which  is  not  presented  by  the  record  before 
ns,  and  upon  which  no  opinion  should  be 
expressed.  I  am  not  prepared  to  hold  that 
the  mere  fact  of  civlug  the  notice  required 
by  the  statute  vests  the  board  of  Bap«^ 
visors  with  such  Jurisdiction  over  the  pro* 
ceedings  as  to  preclude  the  right  to  show 
that  the  purported  report,  upon  which 
their  right  to  give  such  notice  rests,  was 
false.  This  is  entirely  different  from  at^ 
templing  to  show  that  after  the  Jurisdiction 
had  been  acquired  they  decided  erroneously 
upon  the  evidence  before  them  (Central  P. 
R.  Co.  V.  Placer  Co..  84  Cel.  301),  or  that 
evidence  was  impn^^terly  received  by  them 
ad.*  46  Cal.  670). 


aot  Cal.  WZ) 

CHAPMAN  et  aL  V.  HUQHBa   (No.  13,246.)  ^ 

(Supreme  Court  of  California.    Oct.  2,  1804.) 

PiMTXsaiHiF— What  CoxniTursi  -^DtmosAsmai 
—FiBM  Phopbktt. 

L  Where  peraoQi  entering  Into  a  J<4nt  bosi- 
neu  enterprise  contract  to  do  all  that  in  law  Is 
necesiiarT  to  constitute  a  partnership,  they  are 
a  partnership  inter  le,  tfaonch  they  old  not  ex- 
pressly intend  to  create  such  relationship. 

2.  Under  Olv.  Code,  H  2401-2403»  ptovlding 
that  property  contrlbutea  by  the  iinrtners  ihafl 
be  partnership  property,  the  favt  tliat  they 
agree  to  retain  the  "tltlr*  la  themselves  ssp- 
arately  Is  Immaterial. 

8.  Where  three  persons  enter  Into  a  part- 
nership for  the  sale  of  land,  the  assignment  by 
two  of  the  partners  of  their  Interest  la  the 
partnership  property  to  the  third,  and  the  enter- 
ing into  of  another  agreement  for  the  divl^n 
of  the  proceeds^  is  a  diBBolatlon  of  the  partner- 
ditp. 

Department  L  Appeal  from  superior  court, 
Fresno  connly;  M.  K  Harris.  Judge. 

Action  by  W.  Bk  Chapman  and  another 
against  Thomas  EL  Hughes.  There  was  a 
Judgment  for  defendant,  and  plaintiffs  appeal. 

Maxwdl,  Dorsey  &  Soto^  for  appeUauts. 
K  li.  Oory,  for  respondent 

VAN  FLEET,  X  This  Is  an  action  for  an 
aonnntlng  with  reference  to  certain  real-es- 
tate transactions  In  which  plaintiffs  claim  to 
be  interested  with  defendant  as  partners,  and 
In  which  it  Is  alleged  large  profits  were  mad^ 
.  and  appropriated  by  defendant,  who  refused 
ito  account  Findings  were  In  favor  of  defend- 
ant iqton  all  the  Issues,  upon  which  Judgment 
waa  entKed  in  his  favor,  and  plaintiffs  appeal 
upon  a  bill  of  exceptions.  The  pleadings  and 
findings  are  voluminous,  but,  from  the  view 

*  For  dissenting  opinion,  see  88  Vma.  — % 


we  take  of  the  questions  Involved,  no  extend- 
ed statement  of  the  facts  is  required. 

1.  On  the  question  whether  the  5,12(>4cn 
tract  was  bought  by  Hughes  for  himself,  or 
for  Joint  account  of  hlmstif  and  the  plaintiffs 
as  copartners,  and  held  In  trust  tar  the  part- 
nership, the  court  finds  "that  the  defendant 
and  plalntifb  were  not  at  any  time  the  owners 
or  seised  in  fee  of  any  of  the  pieces,  parcds, 
or  tracts  of  land  described  in  paragraph  3  of 
the  amended  complaint,  or  any  portion  there- 

as  copartners;  that  no  portion  of  any  of 
said  land  stood  at  any  time  in  the  name  of 
Thomas  E.  Hughes  for  the  use  and  benefit  of 
the  plalntifCs,  and  no  portion  of  said  property 
at  any  time  stood  In  the  name  of  the  defend- 
ant, Thomas  E.  Hughes,  in  trust  or  otherwise 
for  the  parties  to  this  actlm  as  oopartneia, 
or  hi  any  other  way,— the  fact  being  that 
Thomas  BL  Hughes  was  the  owner  and  entitled 
to  the  aole  and  absolute  possession  of  tiia 
whole  thereof  In  fee  simple."  A  carefol  ex- 
amination satisfies  us  tbat  the  evidence  upon 
this  question,  while  possibly  prepond^^ting 
to  some  extent  In  favor  of  plaintiffs,  is  sub- 
stantially omflicting,  and  tlie  finding  cannot 
therefore,  be  disturbed.  This  finding  being 
sustained,  the  entire  claim  of  plaintiffs  based 
upon  the  contention  that  th&e  existed  be- 
tween the  parties  a  partnership  In  this  par- 
ticular tract,  Independently  of  the  syndicate 
agreement,  must  fail  to  the  ground. 

2.  The  syndicate  agreement  did,  in  otn-  Judg- 
ment, constitute  a  partnership,  within  the 
definition  of  section  2,395  of  the  Civil  Code. 
It  created  an  association  of  three  persons  for 
the  purpose  of  carrying  on  together  the  busl- 
nees  of  selling  the  lands,  and  dividing  the 
prt^ts  of  that  business  between  them.  It 
contemplated  united  action  In  advertising  and 
otherwise  In  promoting  sales,  and  a  Joint 
expense  to  be  Inciured  thereby,  and  further 
expressly  provided  tcr  the  payment  to  the  syn- 
dicate of  commissions  on  sales  of  otbsr  lands 
than  those  put  Into  the  syndicate.  This  was 
sufficient  to  constitute  the  relaticm  tbat  of 
partneniblp.  Whether  the  parties  knew  that 
they  were  partners  or  not,  they  certainly 
intended  and  contracted  to  do  all  that  In  law 
Is  necessary  to  create  a  partnership.  The 
relation  of  partnership  may  be  established  al- 
though the  parties  may  not  expressly  Intend 
to  create  such  relationship.  Para.  Partn.  p. 
86;  Duryea  v.  Whitcomb,  31  Vt  305.  The 
respective  parcels  of  land  embraced  in  the 
syndicate  were  contributed  by  the  respective 
partners,  and  thereby  became  partnership 
property.  Civ.  Code.  U  2401-240a  This  was 
not  affected  by  the  agreement  tbat  each  part- 
ner should  retain  his  titie;  they  held  the  l^aJ 
title  in  trust  for  the  partnership  use- 
But  the  court  finds  that  the  relationablp  of 

the  parties  under  the  syndicate  agreement 
was  in  effect  dissolved,  and  their  rights  there- 
under determined,  by  the  subsequent  agree- 
ment entered  Into  between  the  defendant  and 
each  of  the  plalntlfh,  separately,  in  1883;  and 
this,  we  think,  was  their  nbstanUal  effect 
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The  men  aaslgnmmt  hy  one  partner  to  en- 
eUiff  partner  of  bin  Interest  In  the  partner- 
ship property  does  not,  it  Is  tme,  dissolTe  the 
partnership  (Olr.  Code.  S  2450);  and  the  two 
agreements  of  18S8,  so  f  ar  aa  they  opa&ted 
merely  to  conT^  the  land,  did  not,  therefore, 
diBSOlve  the  partnership.  Bat  as  tbese  two 
agreements  operated  to  vest  in  defendant  the 
whole  beneficial  ownership  of  the  land  con- 
tributed the  plaintiffs  to  said  partnership, 
and  provided  lOr  the  distribution  of  the  pro- 
ceeds in  a  manner  different  from,  and  Incon- 
sistent with,  that  proTfded  by  the  syndicate 
agreement,  the  defoidant  became  thereby  the 
owner  of  the  whole  capital  oaiglnaUy  contrib- 
uted by  the  plalntltb,  and  those  agreements 
must,  therefore,  be  deemed  a  dlsstAutlon  of 
the  partnership  so  far  as  the  plalntlfb  are 
concerned.  FlaintHft  are  therefore  not  entl- 
13ed  to  any  profits  made  after  that  time,  so  fAt 
as  the  syndicate  asreement  is  concerned,  and, 
as  the  court  finds  that  no  profits  were  made 
^rlor  to  that  tlm^  tbey  mtutt  be  remitted  to 
th^  rlglits  under  tluir  s^arate  agreements, 
under  which  It  was  found  all  the  soles  were 
made.  Those  rights  are  not  Invcdred  tn  this 
action,  and  cannot,  tiierefOre,  be  determined 
herein.  The  Ju^rment  is  al&med. 

We  ceaunir:  BABBISQN,  J.;  QABOXFTTBt 
J. 


IH  Cal.  Stt 

BARMETT  T.  BARNETT  et  al.    (No.  18303.) 

(Supreme  Coart  of  Califoroia.    Oct.  2,  18&4.> 

CoKiiTRiTCTioN  or  Deed — Lipb  Estatr — Hbibc  ov 
TQB  Body— Uabexduu  Clause— Effect. 

1.  TJnder  Civ.  Code,  i  779,  providing  that 
**wfaen  a  remainder  is  limited  to  the  heirs  or 
heir  of  the  body  of  a  person  to  whom  a  life  es- 
tate Id  the  same  property  is  friven,  the  pemuu 
who  on  the  termination  of  the  life  estate  are 
the  successors  or  heira  of  t^e  body  of  the  own- 
er for  life  are  entitled  to  it  by  virtae  of  the  re- 
mainder BO  limited,  and  not  aj  mere  succflswtrs 
of  the  owner  for  life,"  a  deed,  in  printed  form, 
purporting  to  "give,  grant,  alien,  and  confirm  to 
the  party  of  the  second  part,  and  to  his  heirs 
<and  assigns,  forever)"  certain  lends,  to  have  and 
to  hold  '*unto  the  party  of  the  second  jtart  (his 
heira  and  assigns,  forever)  for  and  during  hia 
natural  life,  and  to  the  issue  and  heirs  of  the 
body  of  the  said  party  of  the  second  part,"  in 
which  the  words  In  parentheses  were  erased, 
and  all  following  the  last  parenthesis  waa  add- 
ed in  writing,  conveys  a  life  estate  only  to  the 
grantee. 

2.  Where  from  the  whole  deed  It  ai^ears 
tiiat  the  grantor  intended  by  the  habendum 
clause  to  restrain,  limit,  or  enlarge  the  estate 
named  in  the  granting  clanse,  the  habendum 
prevails  over  the  granting  clause. 

3.  The  use  of  the  word  "heira"  In  a  grant- 
ing clanse  is  not  repugnant  to  a  habeodnm 
clause  creating  a  life  estate,  since  by  GIt.  Code, 
{  1072,  the  same  estate  woald  pass  whether  the 
word  wna  inserted  or  omitted. 

4.  Civ.  Code,  S  703,  providing  that  "every 
estate  which  at  common  law  would  he  adjudged 
to  be  a  fee  tail  is  a  fee  simple,"  does  not  apply 
to  an  inatrument  conveying  only  a  life  estate, 
though  at  common  law  It  would  convey  a  fee 
tail. 

Department   1.     Appeal   from  superior 
court,  Fresno  county;  M.  K.  Harrli^  Juds& 
Cal.Rep.  36-37  P.— £6 


Action  by  f.  Josepfi  Bavnett  against  Lena 
Bamett  and  others  to  establish  a  (ee-slmple 
estate  under  a  certain  conTeyanee^  and  to 
restrain  defmdants  tram  ejalmiiv  any  In- 
terest thoraln.  Jud^ent  for  defendants,  and 
plaintiff  appeals.  Affirmed^ 

Stanton  &  Carter  and  E.  D.  Edwards,  for 
appeUaut.  J.  W.  Knox  and  &  a  Wright, 
for  reqpondents, 

HABRI80N,  JT.  Blareh  14, 189a  R  B.  Bar^ 
nett  ecEecoted  to  the  plaintiff  herein  a  deed 
et  conr^nuioe  <tf  certain'  lands  In  Vteeao 
county,  by  which  he  purported  to  "glTe, 
grant,  alien,  and  confirm  unto  the  said  party 
of  the  second  par^  and  to  his  beirs  (and 
assigns,  toteva),  all  those  certain  lots,  pieces, 
or  parcels  of  land,  *  *  *  to  hare  and  to 
holi,  all  and  singular,  the  said  premises,  to- 
gether with  the  appurtaiances,  unto  the  said 
party  of  the  eecond  part  (heirs  and  assigns, 
forevm),  for  and  durinir  ht»  naiunU  lifa,  oiut 
to  tA«  imi9  and  Mn  <r  tt«  bodg  Ms 
said  partif  of  file  motkd  porfc"  The  instru- 
ment was  upc«  a  xfflntsd  form,  and  tiie  above 
words  In  parentheses  w^  erased  thoefirom, 
and  the  words  In  Italics  were  inserted  In 
writing.  The  defendant  Lena  Barnett  la  tho 
daughter  and  sole  Issue  of  the  plaintiff,  and 
tte  other  defendants  are  his  brothtts  and 
Btetws.  The  plaintiff  claims  that,  by  tb» 
aforesaid  instrument,  the  lands  therein  de- 
scrlbed  wm%  conveyed  to  htm  In  fee;  and  as 
the  defendants  <dalm  that  he  took  thaeby 
only  a  life  estate,  and  that  at  his  death  the 
heirs  of  his  body  will  take  the  fee,  he  brought 
this  action  to  procure  a  judgment  In  accwd- 
ance  with  his  said  claim,  and  to  restrain  the 
def^danto  from  making  any  claim  thereto. 
A  demurrer  to  the  complaint  was  sustained 
by  the  court  below,  upon  the  ground  that  It 
fblled  to  stoto  a  cause  of  aotlon,  and  from 
the  Judgment  entered  thereoa  the  plaintlfl 
has  appealed. 

At  the  common  law,  by  wha^  Is  commonly 
called  the  "Bnle  tn  Shelley's  Case,"  the  above 
instrument  would  undoubtedly  be  construed 
as  giving  to  the  plaintiff  the  fee  in  the  lands, 
and.  If  it  had  been  executed  prior  to  the 
adoption  of  the  OlvU  Code,  would  have  re- 
ceived the  same  construction  In  this  stnte. 
Norris  V.  Boisl^,  27  Oal.  438;  Estate  of 
Utz,  43  OaL  200;  Sectton  779  of  the  OlvU 
Code,  however,  provides:  "When  a  r«nat«- 
der  la  limited  to  the  heirs  or  hebs  of  tiie 
body  of  a  person  to  whom  a  life  estate  in 
the  same  property  is  given,  the  persons  who 
on  the  terminatiMi  of  the  life  estate  are  the 
successors  or  heira  of  the  body  of  the  owner 
for  life  are  entitled  to  It  by  virtue  of  the  re- 
mainder so  limited  to  them,  and  not  as  mere 
successors  of  the  owner  for  life."  The  effect 
of  this  section  Is  to  abrogate  the  rule  In  Shel- 
ley's Case,  and,  with  other  sections  In  the 
Civil  Code,  to  furulsh  the  rules  by  which  to 
detomlne  the  estate  or  toterest  In  the  lands 
which  the  plaintiff  took  by  i^c^ue  of  the 
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grant  OIt.  Oode^  1  4.  SecUon  UOS  de- 
darea  that  "a  fee  aimple  title  la  presnxned  to 
be  Intended  to  pass  by  a  grant  of  real 
eetf,  unless  It  appears  from  the  grant  tihat 
a  lesser  estate  was  Intended;"  and,  If  It 
does  appear  from  tbe  grant  tbat  a  lesser  es- 
tate was  Intended,  no  such  presnn^tion  ^- 
Ists.  A  grant  la  to  be  Intwpreted  In  the 
same  manner  as  any  other  contract  (section 
1066),  so  as  to  give  effect  to  the  Intention  of 
the  parties,  if  that  Intention  can  be  asc^- 
tftined  (section  1636);  and,  fa:  the  pijrpose 
of  ascertaining  that  Intention,  "the  whole  of 
the  contract  Is  to  be  takm  together,  so  as  to 
give  effect  to  every  part,  If  reasonably  prac* 
tlcable,  eech  clause  helping  to  Interpret  the 
other"  (section  1611).  Tbe  Intention,  it  Is 
sometimes  said.  Is  to  be  gathered  from  the 
four  comers  of  the  Instrument,  and,  tn  case 
of  a  grant,  the  habendom,  as  w^  as  any 
other  portion  of  tbe  Instrument,  Is  to  be  con- 
sidered. The  ordinary  use  of  the  habendum 
Is  to  define  or  limit  the  qtiantlty  of  Interest, 
or  the  estate  which  the  grantee  Is  to  hare  In 
the  property  granted,  and,  although  usually 
made  a  s^arate  portion  of  the  Instrument; 
Is  not  necessarily  so,  but  may  be  wholly  omit- 
ted, and  the  Int^^st  or  estate  granted  may 
be  defined  or  limited  In  the  premises  or  grant- 
ing part  of  the  conveyance.  Montgomoy  t. 
StnrdlTant,  41  Cal.  290.  The  rule  that,  If 
the  habendum  is  repugnant  to  tbe  premises, 
It  Is  to  be  disregarded.  Is  only  another  form 
of  the  rule  that,  "if  several  parts  of  a  grant 
are  absolutely  Irreconcilable,  the  former  part 
prevails."  GIr.  Code,  S  1070.  The  Int^tlon 
of  the  parties  to  the  grant  is  to  be  gatbwed 
from  the  Instrument  Itself,  and  determined 
}yy  a  proper  construction  or  the  language  used 
therein;  but,  for  tbe  purpose  of  ascfftalning 
this  Intention,  the  entire  lustrument,  the  ha- 
bendum as  well  as  the  premises,  areto  be  con- 
sidered; and,  if  It  appear  from  such  consid- 
eration that  t^e  grantCHT  Intended  by  the  ha- 
bendum clause  to  restrict  limit  or  enlarge 
the  estate  named  in  the  granting  clause,  the 
habendum  will  prevail  over  tbe  granting 
clatise.  Falvre  v.  Daley,  93  CaL  670.  29  Pac 
256;  Feltssler  t.  Corker  (Cal.)  37  Pac  466. 
"It  is  In  such  ease  to  be  considered  as  an  ad- 
dendimi  or  proviso  to  the  conveyancing 
clause,  which,  by  a  well -settled  rale  of  con- 
struction, must  control  the  conveyancing 
clause  or  premises,  even  to  the  extent  of  de- 
stroying the  effect  of  the  same."  Bodlne  v. 
Arthur.  91  Ky.  53,  14  S.  AV.  904. 

Taking  Into  consideration  tbe  whole  of  tbe 
Instrument  undor  discussion.  It  Is  dear  that 
it  was  the  Intention  of  the  grantor  that  the 
habendum  should  opra^te  as  a  proviso  or  lim- 
itation to  the  granting  clause,  and  control  It 
to  the  extent  of  limiting  the  estate  conveyed 
to  the  plaintiff  to  a  life  estate,  with  a  re- 
mainder to  the  issue  and  heirs  of  his  body. 
The  use  of  the  word  "heirs"  In  the  granting 
clause  creates  no  repugnance  between  that 
clause  and  the  habendum,  since  the  same 
estate  would  pass  to  the  plaintiff  whether 


(OaL 

tbia  word  ware  Inserted  or  omitted  (Dt. 
Cod^  1 107^;  and  tbe  sabsequent  Umltatlott 
In  tin  habendum  shows  that  the  grantor  did 
not  Intend  by  Its  use  to  create  an  utate  In 
fee  In  the  plaintiff.  Anderson  r.  BCadc,  82 
Ky.  379.  No  ivesmt  estate  would  paaa  to 
the  "heirs"  (HaU  T.  Leonard,  1  PldL  27);  and 
at  common  law  the  use  of  this  word  would 
have  had  the  effect  moely  to  create  a  fee. 
Instead  of  a  life  estate.  By  section  779;  Civ. 
Cod^  the  term  "hdra"  la  changed  from  a 
word  of  Umltetton  to  one  of  purchase,  and 
becomes  a  spedflc  desl^iatlon  of  a  class 
which  wUl  have  the  right  to  the  proper^  np- 
on  the  termlnatlfMi  of  the  life  estate.  Upon 
that  event  the^  take  the  pn^arty,  not  by  de- 
scent or  as  BnccesBora  of  the  j^alntlff,  but  1^ 
virtue  of  the  remainder  which  was  created 
fw  tbem  at  the  oecutlon  oC  the  deed  to  him. 
This  remainder,  although  not  capable  of  Im- 
mediate en]<qrmcait  (Id.  1  68(9,  ud  therefore 
denominated  a  "future  Interest."  Is,  nevei> 
theles^  an  estate  In  tbe  property  capatde  of 
being  transf ttred  in  the  same  mann»  aa  a 
IHreaent  interest  (Id.  1 689). 

Counsel  tot  appellant  states  In  bis  brief 
that  the  only  question  on  this  ^peal  Is 
"whether  tbe  deed  In  question  conveyed  an 
estete  in  fee  simple  to  plaintiff,  or  a  life  ea- 
tete  to  plaintiff,  wltii  remainder.  In  fee  to  Oie 
Issue  and  heirs  of  his  bo^;"  and  we  Ibere- 
f  ore  limit  our  dededon  to  lids  laroposltlon,  and 
hold  that  by  the  Instrument  In  question  a 
life-estate  only  was  conveyed  to  the  plaintiff. 
Section  763  of  the  Civil  CV>de  has  no  appUca^ 
tion.  This  section  inovtdes  Qiat  "every  es- 
tate which  would  be  at  common  law  ad* 
judged  to  be  a  fee  ten  Is  a  fee  almpleL"  It 
does  not  provide  that  every  Instimmoatwblch 
at  cwnmwi  law  would  be  constraed  to  cre- 
ate an  estate  tail  shall  be  constmed  to  create 
a  fee  simple,  but  that  the  "estate"  which 
would  be  adjudged  a  fee  tell  Is  a  fee  simple. 
The  rule  of  conatnctlm  Is  defined  In  section 
4  of  the  Civil  Code;  and  we  have  seen  that, 
upon  a  proper  construction  of  the  instru- 
ment In  question,  only  a  life  estate  was  con- 
veyed to  the  plaintiff.  Being  a  llfieestateonly. 
It  Is  not  an  estate  of  Inh^ltence,  and  hence 
cannot  be  an  estate  tail.  As  was  said  In  Bo- 
dlne T.  Artbur,  91  Ky.  56.  14  S.  W.  904,  with 
reference  to  a  similar  statute:  "To  CMistrue 
the  statute  as  raising  this  life  estete  to  the 
dignity  of  a  fee^mple  estate  would  be  ab- 
surd, and  would  wholly  defeat  the  object  of 
the  grantor."   The  Judgment  Is  affirmed. 

We  concur:  GABOUTIB,  X;  VAN 
Fli&BT,  J. 


104  CaL  W 

PORPHYRY  PAVING  CO.  v.  ANCKKU. 
(No.  19.423.) 
(Snpreme  Court  of  California.    Oct.  3.  1894.) 
Stribt  Impkovbmekts— Posting  op  Notice. 
Act  March  IS,  1885.  as  amended  March 
81,  1891,  referring  to  work  upon  streets,  pro- 
vides that  a  resdntion  of  intention  by  the  dty 
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codticll  Bhatl  be  poHed  ahd  pnblithed  for  a 
period  of  two  days,  aod  that  ^'thereupon"  the 
street  Buperintendent  shall  post  a  more  particu- 
lar notice  along  the  line  of  the  contemplated  im- 

firoveipent.  Held  that  "thereopon"  is  not  used 
D  the  sense  of  ''immediately  thereafter,"  and 
It  is  sufficient  If  the  latter  notioe  be  pc«ted  tritb> 
io  a  reasonable  time. 

.  Commlssloaers'  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
£oant7;  Gieoi^  E.  Otis,  Judge. 

Action  by  the  Porphyry  Paving  Company 
against  L.  Ancker  to  enfra-oe  a  street  assess- 
meot.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Charles  R.  Omj,  for  ai^>6Uant  O.  T.  H. 
Palmer  and  V.  W.  Gregg,  ftir  xeepMidrat 

VANGUBF,  0>  Actlim  to  enfMce  a  street 
asseesment  agaliwt  defendants  land  iritnate 
In  the  €ity  of  San  Beniaxdina  The  Jndff- 
meet  of  tbe  Knrer  conrt  was  In  favor  of  the 
plalniur.  and  Ihe  defendant  has  appealed 
tiiereflrom,  and  fnnn  an  ordw  denying  a  new 
triaL 

1.  Appellant  contends  that  the  conrt  erred 
In  orermllng  his  demurrer  to  the  comidalnt 
<m  the  groonds  that  It  does  nM  state  a  canse 
of  actton.  and  that  It  Is  amUgoons  and  cm- 
Iradlctmy.  Tb»  complaint  appears  to  be  nel> 
flier  ambtgoooa  nor  omilndletory,  and  I 
think  It  states  a  cause  ct  action.  Bnt  It  Is 
cmtraided  by  eonns^  for  appellant  that  It  Is 
d^cl«(Lt  In  several  rejects,  imly  (me  ct 
which,  hoWeiver,  Is  snfllclent^  phui^le  to 
mwtt  special  cmtdderatlon.  The  tttird  sec- 
tion of  the  act  of  March  18»  -188S,  '"To  peo- 
▼Ide  for  work  upon  streets,  lanes,  all<ys,*f 
etc.,  as  amended  March  31, 1881  <St  1891,  pi 
196),  provides:  "Before  ordering  any  work 
to  be  done  «  *  •  the  dty  coondl  shall 
pass  a  resolution  of  Intention  so  to  dOt  and 
describing  tbe  work,  which  aball  be  posted 
consplcuoasly  for  two  days  on  or  near  the 
diamber  door  of  said  eotincU,  and  published 
by  two  InsertliHiB  In  one  or  more  dally,  seml- 
wedJy  or  we^y  newspapers  published  and 
circulated  In  said  dty,  and  designated  by 
said  council  tor  that  purpose.  The  street  sn- 
perintendent  shall  thwenpcm  cause  to  be  con- 
splcnously  posted  along  the  line  of  said  con- 
templated work  «■  Improvement  *  *  *  nO' 
tices  ot  the  passage  of  said  reaolotton.  *  •  * 
He  shall  also  cause  a  notice,  similar  In  sub- 
stance, to  be  published  for  six  days,"  In  dea- 
l^ated  newspapera.  It  Is  prcyperly  alleged 
In  tiie  complaint  that  the  resolution  of  inten- 
tion was  posted  and  published  for  two  days 
In  the  manner  required,  "said  posting  being 
continuous  from  January  6, 1892,  to  January 
16,  1892,  •  •  •  said  publication  being  on 
ttie  sixth,  seventh,  and  el^th  days  of  Jan- 
uaiT,  1892;  *  •  *  and  that  upon  the  2eth 
day  of  March,  1802,  the  street  superlnteeod^t 
at  said  city  caused  to  be  posted,  along  the 
line  of  said  contemplated  work,"  the  notice 
required  to  be  posted  by  him,  and  caused  a 
similar  notice  to  be  published  In  a  newspar 
Ifer,  etc.   The  point  made  by  ^pdlant  Is 


that  It  should  hare  btfen  aIl«Kied  fllht  the 
street  si^erlnteadent  posted  and  published 
the  notice  required  to  be  posted  by  him  Im- 
mediately after  the  expiration  of  the  two- 
days  publication  of  the  notice  posted  on  the 
chamber  door  of  the  eotincU,  whereas  It  Is 
alleged  that  the  notices  required  to  be  posted 
and  published  by  him  wrae  posted. and  pub- 
lished March  28,  1882,— more  than  tw» 
montha  aftor  tlie  two-di^  publication.  It  Is 
contended  that  the  word  '*thaenpoo,"  In  the 
sentence,  "The  street  superlntendeat  shall 
thereupon  cause  to  be  oonsplcuovdy  posted," 
eta,  means  *inuDedlateay;"  that  Is,  Immedi- 
atdy  after  the  two^ays  pubUcathm.  The 
Century  DlctUmary  defines  the  word  as  fol- 
lows: "(L)  Upon  that  (2)  In  consequence 
of  that;  hy  reason  of  that  Immediately 
after  that;  without  delay;  In  sequence,  but 
not  neeeerarily  la  ctuisequence."  Webster^s 
definitions  are:  **0U  UpMi  that  or  this.  09 
On  account  of  that;  In  orasequence  of  tiiat 
Immediately;  at  once;  wltiiont  delay." 
No  doubt  the  word  Is  much  eftener  .used  In 
tiie  sense  of  the  first  and  second  of  these  defi- 
nitions tiian  In  that  ot  the  third,  as  Indlcat 
ed  by  the  order  In  which  they  are  glTcn;  but 
which  at  these  senses  was  lutmded  by  Ite 
use  In  any  particular  case  Is  to  be  deter- 
mined almost  entirely  by  referoiee  to  Its 
context  It  Is  sometimes  used  to  express  the 
sncoeBSlon  ct  evente  In  the  <«dar  of  time,  re- 
gardless of  the  iBDgQt  of  the  period  Intoren- 
lug;  and  It  has  been  held  to  refw  to  the  eon* 
slderatitm  upon  which  a  promise  was  made. 
In  Bean  t.  i^ets,  6T  M&  487,  tiie  question 
was  whether  tbe  dedaration  alleged  a  ooo- 
slderatioD  for  a  promise^  The  allegation  was 
that  plalntifC  delivered  certain  spmoe  and 
hemlock  logs  to  defendants  at  their  request, 
and  that  **thereup(Hi"  the  defendante  deUr- 
«red  their  agreement  to  the  i^afaitlfr,  eta 
The .  defendants  contoided  that  the  wmrd 
**thereup«i"  was  used  merely  to  marie  the 
succession  of  facts  In  the  order  at  time;  but 
the  court  said:  "The  word  'thereupon'  un- 
doubtedly has  dllTaent  meanlnga  Wd  think; 
however,  it  may  ffUrly  be  considered  as  rfr 
ferring  to  the  reastm  of  the  promise  of  the 
defoidants." 

The  third  section  of  tlie  street  law  imder 
considontion  requires  a  resolution  of  Inten- 
tion and  notice  thereof  to  be  posted  and  pub- 
lished for  a  period  of  two  da^  as  necessa^ 
conditions  precedent  to  the  publication  and 
posting  of  a  more  particular  notice  by  the 
superintendent  of  streets  for  a  period  of  six 
days,  since  the  latter  pubUcaticm  would  be  of 
no  avail  without  prior  publication  of  the  totr 
mer.  As  used  In  that  section,  under  these 
circumstances,  the  word  '^thereupon"  r^era 
to  tiie  conditions  precedent,  and  means  that 
the  publication  by  tbe  street  superintendent 
is  to  be  made  upon  th<»e  precedent  condi- 
tions, and  necessarily  Implies  that  the  publi- 
cation by  the  superintendent  of  streets  must 
fellow  the  resoluti<m  of  Intention  and  the 
publication  thereof.  In  ordw  of-^lme,  But 
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there  1b  nothing  In  the  context  or  In  the  rab- 
Ject-matter  indicating  that  the  alx-days  pub- 
lication by  the  snperlntendoat  mast  Immedi- 
ately follow  the  two-days  publication.  That 
It  should  follow  within  a  reasonable  time  1b 
the  most  that  should  be  claimed.  It  will 
hardly  be  contended  that  a  dday  of  fire,  <w 
even  ten,  days  would  vitiate  all  prior  pro- 
ceedlngB,  and  necessitate  a  commracement 
thereof  de  novow  What  vonld  be  an  imrea- 
stmable  delay  In  ime  case  ml^t  be  reason- 
aUe  In  another,  under  diffemt  drenniBtan- 
ces.  To  BOBtaia  a  general  demurrer  to  the 
ctMUplaint  on  the  ground  of  such  delay  (If  It 
conld  be  dcme  in  any  case),  the  unreasonable- 
nesB  of  the  dday  must  conclnalv^y  appear 
on  the  face  of  the  complaint;  for.  If  the  de- 
lay la  mere  matter  of  defense,  the  reaaona- 
bleuees  of  which  Is  to  be  determined  by  evi- 
dence at  the  trial.  It  is  not  a  ground  of  do- 
murrer  at  all.  Does  It  conclusively  appear 
fnnn  the  complaint  alone  that  two  and  a 
half  months'  delay  of  the  publication  of  no- 
tices by  the  superintendent  was  unreason- 
able? I  think  not  Hie  two-days  publlcap 
tton  of  the  notice  of  Intmtion  to  do  the  work 
expired  early  In  January,  which  la  ordina- 
rily foltowed  by  two  or  three  of  the  most 
Inclement  mMitha  of  the  year.  Who  can  say, 
from  aught  that  appears  In  the  complaint, 
that  it  was  not  reasonable,  ot  not  even  ad- 
visable, to  postpone  the  commencement  of 
grading  the  street  until  April.  See  Hart  t. 
Plum,  14  Cal.  15S. 

2.  On  the  appeal  from  the  order  denying  a 
new  trial,  appellant  CMitends  that  the  evi- 
dence does  not  justify  the  flndiuga  by  the 
court  I  have  carefully  examined  all  the 
points  under  this  head  presented  by  appel- 
lant's counsel,  with  the  result  that.  In  my 
opinion,  the  evidence  clearly  Justifies  the 
findings  excepted  to.  I  th^^efwe  think  the 
order  and  Judgment  should  be  affirmed. 

We  coQCiff:   BBLOHBB,  C;  SBARI^  O. 

PER  OURIAH.  For  the  reasonB  glv»  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der  appealed  ftom  are  afflrmed. 


HOUOHTON  *  UPP  MERCAimUD  00.  v. 
DYMONT  et  aL 

(SnprMoe  Court  of  Oklahoma.  Sept  8,  ISM.) 
JoDOMBifT — Default— Appeirascb. 

After  a  general  appearance  to  an  action 
by  dnly-authoriied  counsel  for  a  party,  a  Judg- 
ment will  not  be  set  aside  for  want  of  summons. 

(Syllabus  by  the  Court.) 

ErTfX  to  district  court,  Canndian  county; 
before  Justice  John  H.  Burford. 

Complaint  fllod  July  17,  ISUl,  by  the  Hough- 
ton &  Upp  Mercantile  Company  against  Dy- 
mont  &  Lane  and  Kldge  Whitlock.  Judg- 
mmt  foe  i^alntlff,  Kidge  Whltlpck  moves 


the  oourt  to  set  aside  Jodgment  against  bim. 
Motion  ovoTuled.  Whitlock  Inlncs  emr. 
Affirmed. 

0.  H.  Carswell,  for  plalnUlT  In  error.  Blake, 
Denttm  ft  Blake,  fin  defendant  In  ecror. 

SCOTT,  J.  This  Is  an  attadiment  inoceed* 
Ing  filed  In  the  district  court  ct  Canadian 
county  on  the  17th  day  of  July,  1891,  by  the 
Houghton  &  Upp  Mercantile  Company  agalnat 
Dym(Hit  &  Lane  and  Ridge  Whitlo(^  The 
complaint  alleges  that  the  firm  of  Dym<mt  ft 
Lane  is  composed  of  Walter  Dymont,  Thomas 
Lane,  and  Ridge  Whitlock;  that  said  firm  is 
Indebted  to  them  in  the  sum  of  $254.60,  as 
evidenced  by  check,  a  true  copy  of  which  la 
attached  to  said  complaint  and  made  an  ex- 
hibit thtfsto;  that  the  proceeds  of  said  check 
were  used  for  the  benefit  of  the  firm  of  Dy^ 
mont  ft  lAne,  the  said  defendant  Dymont 
participating  in  the  use  and  benefit  thereof 
equally  with  said  Thomas  Lane;  that  no 
part  of  said  check  has  been  paid;  that  the 
said  the  Houghtmi  ft  Upp  Mercantile  Com- 
pany is  the  lawful  owner  and  holder  of 
said  check,  etc.  Judgment  for  the  sum  Is 
prayed  tar  agalnat  said  Pymont  ft  Lane 
and  Ridge  WhiUock.  Thte  Is  the  dieck 
(Exhibit  A):  "9250.00.  Dec.  IQth,  18Ml 
Red  River  National  Bank  of  Gainesville.  Tex- 
as: Please  pay  to  the  order  of  Thomas  I^na 
two  hundred  and  fifty  doUara.  Ella  West" 
Froteat  for  mmpayment,  signed,  "James  H. 
Whitfield,  Notary  PubUo,  Qalnesvllle,  Cook 
County,  Texas,  Jan.  7th,  1891."  Indorsed  on 
ba(^  as  follows:  "Pay  Midland  National 
Bank,  Kanaas  City,  Mo.,  or  order,  for  collec- 
tion, fwaccountof  the  Strong  ft  Rora  Banking 
Co.,  Arkansas  City,  Kansas.  Howard  Roaa, 
Cashier."  "Thomas  Lane.  Ridge  Whltlodc** 
"Pay  to  Strong  ft  Ross  Banking  Ca,or  order. 
Houghton  ft  Upp." 

The  affidavit  toe  attachment  states  that 
the  claim  sued  upm  ia  for  money  due  upon 
a  diedc  accepted  and  cashed  by  the  Houghton 
ft  Upp  Mercantile  Company;  that  the  claim 
is  Just;  that  said  Walter  Dymont  and  Thiwaa 
lAne  are  nonresidents  of  Oklahoma  Taritwy, 
and  are  about  to  remove  their  pr<^>erty  sub* 
Ject  to  execution  out  of  the  territory,  not 
k^avlng  therein  enough  to  satisfy  the  claim 
of  the  said  the  Houghton  &  Upp  Mercantile 
Company,  or  the  claim  of  their  other  credlt- 
ors.  Bond  waa  filed  and  approved  by  the 
clerk  of  the  court  on  the  same  date,  and  a 
writ  of  attachment  issued,  commanding  the 
sheriff  of  Canadian  county  to  attach  the 
goods,  chatty  etc,  <tt  Dymmt  ft  Lane  and 
Itldge  Whitlock.  The  writ  was  executed  on 
the  7th  day  of  August,  1891,  by  levying  up(n 
300  head  of  cattle  In  the  possessim  of  James 
Jones,  the  property  of  Dymont  ft  Lane,  as 
shown  by  the  sheriff's  return.  The  record 
does  not  dtB<^ose  that  summons  was  ever 
issued,  but  summons  by  publication  Is  sought 
upon  affidavit  filed  by  W.  S.  Upp,  alleging 
simply  Walter  Dymont  and  Ttuxataa  Lane  t» 
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T>e  nonresldenti  of  (Alaboma  Territory,  and 
their  residence  to  be  unknown  to  him.  No 
reference  Is  made  to  Ridge  Whltlock  in  the 
affldaTlt  No  proot  ot  pabllcatl(»i  is  shown 
in  the  lewd,  and  no  eyldenoe  of  aerrice  on 
the  plaintiff  In  error  is  dlaclosed,  or  no  recOTd 
of  the  general  appearance  or  waiver  of  sum- 
mons.  Judgment  In  personam  was  rendered 
against  Walter  Dymoot,  Thomas  Lane,  and 
Ridge  Whltlock  by  default,  on  the  lOth  day 
of  December,  189^  for  the  sum  of  9388.82 
and  coats;  the  attachment  having  been  dts- 
BOlred  on  the  2d  day  of  January,  1892,  pre- 
viously. On  May  1.  1893.  Ridge  Whitiock 
filed  a  motl<xi,  supported  by  affidavit,  pray- 
ing that  the  Judgment  rendered  against  him 
be  set  aside.  The  parties  appeared  and  a 
trial  of  the  facts  alleged  in  the  motion  and 
affidavit  was  had  on  the  4th  day  of  May, 
1893.  The  motion  was  overruled,  and  time 
^ven  to  make  and  ffie  a  bill  of  exceptlcms. 
A  bill  of  exceptions  was  signed  and  approved 
on  the  31st  day  of  May,  1893,  and  filed  In 
this  court  on  the  2d  day  of  May,  1894,  and  la 
before  us  solely  on  the  one  proposition  as  to 
whether  the  court  erred  In  overruling  the 
motion  of  Uie  plaintiff  in  error  to  be  relieved 
of  the  Judgment  rendered  against  him  as 
the  record  in  the  case  discloses. 

We  are  satisfied  that  the  court  below  com. 
mltted  no  error  in  overruling  the  motion  of 
plaintiff  in  error  to  set  aside  the  Judgmoit. 
We  think  that  Whltlock's  appearance  as  one 
of  the  "defendants"  In  the  motion  to  dia- 
charge  the  attachment  was  an  appearance  to 
the  merits  of  the  action,  sufficient  to  give  the 
court  Jurisdiction.  Whltlock,  in  bis  affidavit, 
attached  to  his  motion  to  set  aside  the  Judg> 
ment,  did  not  say  that  the  attom^s  who 
represented  him  in  the  motion  to  dissolve 
the  attachment  were  not  authorized  to  do  so, 
and  it  must  stand  presumed  that  the  attor- 
neys who  ffied  that  motion  were  duly  employ- 
ed by  him  to  ffie  the  motion,  and  his  appear* 
ance  was  entM«d,  and  the  court  acquired 
Juriadlctiaa  Notwithstanding  that  there  was 
no  summons  ever  Issued  to  Whltlock,  and 
"Uiat  his  name  was  not  mentlcmed  in  the  serv- 
ice by  publication  with  the  other  def^- 
ants,  yet  he  was  one  of  the  defendants  In  tlie 
action,  and  his  appearance  In  the  motion  to 
discharge  theattacbment  was  a  sufficl^t  ai>- 
pearance  tot  the  court  to  acquire  Jurisdiction 
oYer  him,  and  the  rendition  of  Judgment 
against  him  was  not  error.  The  court,  in 
overruling  the  motion  to  set  aside  the  Judg- 
ment, committed  no  error.  The  Judgment  of 
the  lower  court  la  affirmed.  It  la  bo  ordered. 
All  the  JusUcea  concun-lng. 


BTTRCHETT  v.  PURDT. 

(Supreme  Court  of  Oklahoma.   Sept  8,  1804.) 

Repi^vw— Pleading— Variasce— Demasd— 
Damaoes. 

1.  The  record  shows  that  this  action  was 
.  brought  against  B.  W.  Burchett  in  his  individ- 


ual ci^NLclty,  and  not  as  db»iS  of  Kiasflsiier 

county.  T£e  evidence  disclosed  the  same  state 
of  facts.  H^d  not  a  fatal  variance  between  the 

pleadings  and  the  proof. 

2.  The  plaintiff  cannot  always  certainly  tell 

Sr  what  right  one  Interfering  with  bis  posses- 
on  claims  to  act,  and  the  only  safe  way  is  to 
make  the  person  interfering  with  his  right  of 
possession  defendant,  and  let  him  plead  his 
agency  or  offitnal  character  as  a  defense,  if  ha 
ia  not  actios  for  himself. 

3.  When  an  officer  levies  an  execution  upon 
the  property  of  one  not  named  in  the  writ,  a  de- 
mand if  not  necesBaiy  by  the  owner  before 
bringing  replevin;  or  where  an  officer  levies 
upon  one  person's  property  to  pay  the  debt  of 
another,  or  when  the  original  taxing  was  wrong- 
ful, and  the  officer  was  not  In  the  proper  dis- 
charge of  his  duty,  or  if  the  seizure  on  execu- 
tion was  Illegal  in  any  manner,  or  the  property 
is  found  by  the  officer  in  the  custody  of  a 
stranger  to  the  writ,  either  actual  or  con- 
structive,  which  is  the  same  in  law»  no  demand 
by  the  true  owner  is  necessary. 

4.  The  award  of  damages  in  the  sum  of  900 
In  this  case  is  not  excessive. 

(Syllabus  by  the  Court) 

Error  from  probate  court.  Kingfisher  coun- 
ty. 

Action  In  replevin  by  M.  S.  Furdy  against 
B.  W.  Burchett  Judgment  tox  Purdy  for 
return  of  prop^ty,  and  damages  In  the  sum 
of  $50.  The  foots  are  stated  in  the  opinion. 
Defendant  brings  errw.  Affirmed. 

Boynton  &  Smith,  for  plaintiff  In  error. 
Noffsinger  &  Nagle  and  Kane  &  Joaeo,  for 
defendant  In  oror. 

SCOTT,  X  Complaint  In  this  case  was 
filed  on  the  16th  day  of  April,  1893,  by  M. 
S.  Purdy  against  B.  W.  Burchett,  in  the 
probate  court  of  Kingfisher  county,  alleging 
that  he  was  the  owner  of,  and  entitled  to 
the  immediate  possession  of,  certain  articles 
of  personal  property,  viz.  a  saloon  outfit,  set 
forth  la  an  itemized  statement  thereto  at- 
tached, and  made  a  part  of  the  complaint, 
as  Exhibit  A,  of  the  aggregate  value  of 
$25L58,  and  that  the  defendant  had  posses- 
sion thereof  without  right,  and  unlawfully 
detained  the  same  from  the  plaintiff,  to  his 
damage  In  the  sum  of  $500.  Plaintiff  prayed 
Judgment  for  the  possession  of  the  said  prop- 
erty.  and  $500  damages  for  such  unlawful 
taking  and  detention,  and  for  all  other  proper 
relief.  The  usual  replevin  affidavit  was  aub- 
acrlbed  and  sworn  to,  and  properly  filed  la 
the  case.  A  writ  thereupon  issued,  and  the 
proper^  was  turned  over  to  the  plaintiff. 
The  answer  was  a  general  denial.  Upon  the 
issues  thus  formed,  a  Jury  being  waived. 
Judgment  was  rendered  for  the  plaintiff  for 
the  return  of  the  property,  and  damages  In 
the  sum  of  $00.  The  defendant  then  filed 
a  motion  for  a  new  trial,  setting  forth— First, 
that  the  Judgment  of  the  court  was  contrary 
to  law,  and  not  supported  by  sufficient  evi- 
d^ce;  second,  that  there  was  a  material 
variance  between  the  evidence  and  the  alle- 
gations of  the  complaint  as  denied  by  tlie 
answer,  specifying  that  the  evidence  wholly 
failed  to  show  that  the  said  Burchett,  lu 
his  Individual  capacity,  took  from  the  plain- 
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tiff,  or  detained,  the  property  In  controTersy, 
or  any  part  thereof,  but  that  said  proi>erty 
was  taken  and  held  by  said  Burchett  as 
sheriff  of  Kingfisher  county,  territory  of 
Oklahoma,  under  and  by  virtue  of  an  eie- 
<:ution  in  an  action  in  attachment  entitled 
Samuel  AVestheimer  &  Co.  v.  R.  T.  Lee  et 
al.;  and,  third,  that  the  damages  were  ex- 
cessive, and  the  award  thereof  unlawful  and 
couti-ary  to  the  law  and  the  evidence.  The 
■court  overruled  the  motion,  and  rendered 
Judgment  thereon,  as  hereinbefore  stated.  A 
bill  of  exceptions  was  thereupon  presented, 
allowed,  signed,  and  filed;  and  the  case 
comes  to  this  court  on  appeal,  under  section 
1566,  p.  563,  of  the  Statutes  of  1893,  by 
petition  in  en'or.  Chandler  v.  Colcord,  1 
Oki.  2m,  32  Pac.  330. 

The  plaintiff  in  error  assigns  five  grounds 
of  error,  but  groups  the  first,  second,  third, 
fourth,  and  fifth  assignments,  and  treats 
them  as  one,  only  relying  principally  upon 
two  grounds  in  his  brief. 

In  the  first  ground  of  error  the  plaintiff  in 
eiTor  argues  the  question  as  to  whether  an 
action  in  replevin  is  maintainable  against 
a  person  In  his  private  and  Individual  ca- 
pacity, to  recover  personal  ijropn-ty,  levied 
upon  under  process  of  the  court  while  acting 
In  his  oflUcial  capacity,  as  sheriff.  This  be- 
ing conceded,  does  it  constitute  a  fatal  vari- 
ance between  the  pleadings  and  the  proof? 
The  second  question  presented  is,  was  a 
demand  necessary  before  the  commencement 
of  this  action,  under  the  law  and  the  facts 
of  the  case?  We  think  both  these  questions 
should  be  answered  In  the  negative,  and  the 
authorities  are  practically  uniform  on  both 
propositions,  and  fully  support  the  negative 
response  of  the  court  to  them. 

We  will  dispose  of  the  questions  In  their 
order.  On  the  first,  evidence  shows  that 
prior  to  instituting  this  action  the  defendant 
helow,  B.  W.  Burchett,  entered  the  place  of 
business  of  plaintiff  below,  M.  S.  Piirdy,  and 
took  therefrom,  without  authority  of  law,  the 
goods  and  chattels  in  controversy  in  this  ac- 
tion. The  evidence  all  shows  that  the  goods 
seized  were  the  Individual  property  of  Purdy, 
but  they  were  taken  by  plaintiff  in  error, 
over  the  protest  of  defendant  In  error,  as  the 
property  of  one  R.  T.  Lee,  under  an  execu- 
tion issued  against  the  property  of  the  said 
Lee.and  in  which  Purdywas  In  no  wise  Inter- 
ested. The  record  shows  that  this  action 
was  brought  against  B.  W.  Burchett  in  his 
individual  capacity,  and  not  as  sheriff  of 
Kingfisher  county;  and  the  evidence  dis- 
closes, as  above  stated,  that  the  levy  was 
made  under  and  by  virtue  of  the  execution 
against  Lee.  This  Is  claimed  by  plaintiff  in 
orror  as  a  fatal  variance,  and  assigned  as 
his  first  ground  for  reversal  of  the  court  be- 
low. We  cannot  assent  to  this  doctrine. 
When  a  person  wrongfully  detains  property, 
it  is  immaterial  In  what  capacity  he  assumes 
to  hold  It.  The  person  from  whom  property 
is  wrwgfully  taken  Is  not  required.  In  law,  to 


know,  and  catmot  always  asoertaln,  by  what 
authority  the  person  wrongfully  taking  It 
assumes  to  have  acted.    The  important  point 
Is  the  wrcmgful  taking  or  detention,  and  by 
whom  detained,  and  not  the  capacity  In 
which  the  p»son  detaining  the  property  is 
acting.    It  is  clearly  proper  to  bring  an  ac- 
tion in  r^levln  against  a  defendant  in  his 
Individual  capacity,  even  wh^  he  intends 
to  act  in  another  capacity.    If  the  defendant 
is  acting  as  agent,  sheriff,  or  otherwise,  It  Is 
a  matter  in  defense,  to  be  pleaded  and  prov- 
ed as  any  other  fact.    The  plaintiff  canuot 
always  tell  certainly  by  what  right  one  Id- 
I  terferlng  with  his  possession  claims  to  act; 
I  and  the  only  safe  way  is  to  make  the  per- 
I  son  interfering  with  his  right  of  possession 
I  defendant,  and  let  him  plead  his  agency  or 
official  character  as  a  defense,  if  he  is  not 
actiug  for  himself.  Cobbey,  Repl.  228;  Barg- 
;  lioff  V.  McDonald.  87  Ind.  549;  Rose  v.  Cash. 
58  Ind.  278. 

The  second  assignment  of  error  is  that  a 
demand  was  not  made  before  commence- 
ment of  the  action.  The  decisions  upon  this 
question  are  neither  uniform  nor  entirely 
reconcilable,  but  the  general  and  better  doc- 
trine seems  to  be  that  a  demand  Is  only  re- 
quired when  it  is  necessary  to  terminate 
the  defendant's  right  of  possessIoQ,  or  to  con- 
fer that  right  upon  the  plaintiff,  but  when 
the  plaintiff  claims  the  owna'shlp  of  the 
property,  and  the  r^Eht  of  possession  as  inci- 
dent to  that  ownership,  and  the  defendant's 
right  claimed  is  precisely  the  same,  no  de- 
mand is  necessary.  Cobbey,  Repl.  240; 
Lamping  t.  Keena,  9  Colo.  390,  12  Pac  434; 
Smith  T.  McLean,  24  Iowa,  322;  Eldred  v. 
Oconto  Co.,  33  Wis.  140;  Shoemaker  v.  Simp- 
son, 16  Kan.  43;  Pyle  v.  Warren,  2  Keb.  241; 
Homan  v.  I^iaboo,  1  Neb.  205.  It  may  be 
true  that  where  an  officer  is  proceeding  ac- 
cording to  law,  under  a  valid  writ  of  attach- 
ment, a  demand  must  be  made  of  him  for 
the  property  selised  under  the  writ  before  one 
claiming  to  be  the  owner  can  maintain  re- 
plevin. Hines  v.  Chambers,  29  Minn.  7,  11 
N.  W.  129.  But  where  an  officer  levies  an 
execution  upon  the  property  of  one  not  nam- 
ed in  the  writ,  a  demand  Is  not  necessary  by 
the  owner,  before  bringing  replevin,  or, 
where  an  officer  levies  upon  one  person's 
property  to  pay  the  debt  of  another,  no  de- 
mand Is  necessary  by  the  true  owner.  Wben 
the  OTiglnal  taking  was  wrongful,  and  the 
officer  was  not  In  the  proper  discharge  of 
his  duty,  or  if  the  seizure  on  execution  Is  il- 
legal in  any  manner,  no  demand  Is  neces- 
sary.  The  same  Is  true  if  the  property  Is 
found  by  the  officer  in  the  custody  of  a 
stranger  to  the  writ,  either  actual  or  con- 
structive, which  is  the  same  in  law.  Cob- 
bey, Repl.  pp.  264,  265;  Stone  T.  O'Brien,  7 
Colo.  458,  4  Pac.  792;  Leonard  v.  Maginuls. 
34  Minn.  506,  26  N.  W.  733;  Sharon  v.  Nunan. 
03  Cal.  235;  Boulware  v.  Cradd()ck,  30  Gal. 
190;  Wellman  v.  English.  38  Cal.  583;  Hex- 
ter  T.  Schneider.  11  Or.  ISi,  12  Pac  068; 
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King  T.  Orser,  4  Dner,  431 ;  Ledley  v.  Hays, 
1  Cal.  160.  The  Bheriff  had  no  writ  or  an- 
lliority  to  seize  the  property  of  Purdy,  and 
the  legal  process  under  and  by  virtue  of 
which  he  was  acting  was  Inconsistent  with 
his  rights.  It  was  not  Incumbent  upon  de- 
fendant In  error,  in  law,  to  know  whom  the 
sheriff  might  have  process  of  execution 
against,  nor  was  he  bound  to  know  that  the 
Bherlff  was  pretending  to  act  tinder  legal  au- 
thority or  in  his  official  capacity.  The  prop- 
erty was  his  Individual  property,  and,  unleM 
it  be  taken  by  legal  process  or  proceedings 
against  him,  the  taking  and  detention  are 
wrongful.  Whenever  possession  of  property 
la  illegal  and  Inconsistent  with  the  owner's 
right  of  possession,  the  law  will  not  recog- 
nize such  possession,  and  no  demand  is  nec- 
essary. DIctson  v.  Randal,  19  Kan.  212.  In 
the  case  of  Shoemaker  v.  Simpson,  16  Kan. 
32,  In  a  very  able  and  exhaustive  opinion  by 
Valentine,  J.,  after  a  review  of  much  author- 
ity, thiB  langofige  Is  used:  "A  demand  of 
the  property  before  commencing  an  action  of 
replevin  is  necessary  only  where  the  posses- 
sion of  the  property  by  the  defendant  la 
rightful,  or  at  least  not  wrongful,  and  where 
a  demand  is  required  to  terminate  such  rleht- 
fnl  possession,  or  to  convert  what  was  previ- 
ously an  innocent  possession  Into  a  wrongful 
one.  A  demand  never  was  necessary,  in  a 
replevin  action,  where  the  possession  of  the 
property  by  the  defendant  was  already 
wrongful  without  a  demand;  and  all  that  is 
necessary  to  make  the  possession  of  the  prop- 
erty of  another  wrongful,  in  law.  Is  that  the 
possession  be  without  authority  of  the  own- 
er, and  Inconsistent  with  his  rights.  We  think 
It  may  be  laid  down  as  a  rule  that  whenever 
one  person  obtains  po^esslon  of  the  personal 
property  of  another  without  consent  of  the 
owner,  and  then,  without  any  right  which 
the  law  will  recognize,  asserts  a  claim  to  the 
property  Inconsistent  with,  the  owner's  right 
of  property  and  right  of  possession,  the  pos- 
session of  stich  person  will  immediately  be- 
come Illegal  and  wrongful,  and  no  demand 
for  the  property  will  be  required  to  be  made 
by  the  owner  before  he  commences  an  ac- 
tion of  replevin  for  the  recovery  of  the  same, 
although  the  possessor  thereof  may  ever  so 
honestly  entertain  the  belief  that  his  claim 
to  the  property  is  both  legal  and  just"  The 
evidence  In  the  case  also  shows  that,  at  the 
time  the  sheriff  seized  the  property  In  ques- 
tion, he  was  noOflcd  by  defenaant  in  error, 
Purdy,  that  he  (Purdy)  was  the  owner  of  the 
prt^erty  so  seized,  and  ordered  him  not  to 
take  it  This  state  of  facts  Is  identical  with 
the  facts  in  the  case  of  Stone  v.  Bird,  16 
Kan.  488  (opinion  by  Brewer,  J.):  "A  writ 
against  A.  gives  the  officer  no  authority  to 
take  the  proijerty  of  B.;  and  If  the  officer 
takes  the  property  of  B.,  and  Is  notified  at 
the  time  that  it  Is  the  property  of  B.,  the  tak- 
ing is  unlawful,  and  the  subsequent  deten- 
tion wrongful."  We  think  the  doctrine  thus 
declared  to  be  correct,  and  supported  by  all 


the  authority  uptm  that  goestitHi.  Clearly, 
in  this  case,  the  taking  was  wrongful,  as  well 
as  the  subsequent  detention;  and,  such  being 
the  fact,  It  was  not  a  legal  duty  Incumbent 
upon  the  defendant  in  error  to  demand  his 
property  before  Institution  of  the  action. 

Plaintiff  in  error  seeks  to  raise  another 
question,  not  properly  saved  In  the  record,  and 
a  discussion  of  It  will  be  unnecessary.  The 
point  sought  to  be  submitted  Is  that  the  de- 
fendant cannot  rightfully  maintain  replevin 
for  intoxicating  liquors  unless  he  show  also 
that  he  Is  legally  licensed  to  sell  the  same. 
Some  Iowa  cases  are  cited  In  support  of  this 
contention,  but  these  cases  are  all  based  upon 
a  special  statute,  and  haice  could  not  apply 
to  the  case  at  bar,  even  if  the  point  were 
properly  befwe  us,  for  we  have  no  such  stat- 
ute in  this  territory,  controlling  such  cases. 

There  was  ample  testimony  to  sustain  the 
award  of  damage.  While  It  is  possible 
that  the  testimony  of  the  witnesses  regarding 
the  damages  might  have  been  stronger,  and 
somewhat  more  consistent,  yet  the  court  be- 
low took  the  place  of  a  Jury  when  a  Jury  was 
waived,  and  In  this  capacity  passed  upon 
the  credibility  of  the  witnesses.  It  seems 
that  the  court  believed  from  the  evidence 
that  the  damages  resulting  from  the  levy 
were  $50.  Indeed,  It  Is  difficult  for  this 
court  to  believe  that  the  damages  could  have 
been  less.  A  wrongful  seizure  and  detention 
by  execution  or  attachment  of  property  car- 
ries with  It  all  the  embarrassments  known 
to  the  commercial  world;  and  a  business 
would  be  very  nearly  no  business  at  all,  not 
to  have  been  damaged  In  the  sum  of  ?50  by 
this  levy.  The  award  of  damages  we  do  not 
believe  to  have  been  excessive,  under  the  evi- 
dence in  the  case.  The  Judgment  of  the 
court  below  must  be  affirmed.  It  Is  so  or- 
dered.  All  the  Justices  concuv  *tag. 


JOHNSON,  Sheriff,  v.  CAMERON,  Territorial 
Auditor. 

(Snprone  Court  of  Oklahoma.  Sept.  8,  1894.) 

AoHBED  Case— Cabs  op  Ixsanb  —  Auditikg  Ac- 
counts. 

1.  Under  section  4419,  St.  1893,  parties  to 
a  question  which  might  1>e  the  subject  of  a  civil 
action  may,  without  action,  agree  upon  a  case 
containing  the  facts  upon  which  the  contro- 
versy depends,  and  present  a  snbrniBBion  of  the 
same  to  any  court  which  would  have  jurisdic- 
tion if  an  action  had  been  brought.  But  it 
must  appear  by  affidavit  that  the  controversy 
is  real,  and  the  proceedings  in  good  faith  to  de- 
termine the  rigutB  of  the  parties.  The  court 
shall  thereupon  hear  and  detemuue  the  case, 
and  render  judgment  as  if  an  action  were  pend- 
ing. 

2.  Section  274,  St.  1893.  provides  for  an  ap- 
propriation of  ¥15,000  for  the  commitment  and 
care  of  the  insane.  The  legislative  assembly  did 
not  intend  by  such  appropriation  to  modify  the 
provisions  of  section  5935.  St.  1803,  for  the 
auditing  of  all  accounts  apniiist  the  territory  of 
Oklahoma,  or  section  8012,  Id.,  providing  that 
tliu  compensation  and  expenses  of  the  sheriff, 
incurred  In  the  care  of  the  Insaua^^ullJieJliid 
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out  of  the  territorial  WBXavT,  In  tiie'  natial  man- 
uer,  when  Buch  appropriation  ia  exhausted. 

3.  Whtfn  Buoh  accounts  are  presented  to  the 
auditor  as  required  bj  law,  it  is  his  duty  to 
audit  them,  aud  issne  a  warrant  upon  the  terri- 
torial treasurer,  in  the  usual  manner;  and,  if 
there  are  no  funds  in  the  possession  of  such 
treasurer.  It  is  his  duty,  under  section  59Ct5, 
St.  1893,  to  indorse  thereon  the  date  of  its  prea- 
entatioD,  with  his  signature  theretot 
{Syllabus  by  the  Court) 

Application  for  moDdaraus  by  G.  W.  John- 
eon,  as  sheriff  of  "O"  county,  against  Evan 
D.  Cameron,  auditor  of  Oklahoma  territory. 
Granted. 

R.  E.  Wood,  for  plaintiff.  G.  A.  Gallvaltli, 
Atty.  Gen.,  for  defendant. 

SCOTT,  J.  This  is  an  original  proceeding 
in  mandamus,  filed  in  this  court  on  the  18th 
day  of  June,  liSH-i,  by  G.  W.  Johnson,  as  sher- 
iff of  "O"  county,  territory  of  Oklahoma, 
ae&lost  Evan  D.  Cameron,  auditor  of  Okla- 
homa territory,  upon  an  agreed  statement  of 
facts  which  reads  as  follows:  "In  pursuance 
and  by  virtue  of  section  4419,  c.  6G,  of  the 
Oklahoma  Statutes,  proTlding  for  submitting 
a  question  which  might  be  the  subject  of  a 
civil  action  to  a  court  having  jurisdiction 
ttiereot,  the  parties  above  named  come  now, 
and  stipulate  and  agree  that  the  facts  in  this 
controversy  are  as  set  forth  in  the  petition 
and  application  tot  peremptory  writ  of  man- 
date died  herein,  except  that,  the  reason  for 
the  defendant's  not  auditing  said  accounts 
not  being  stated  In  said  application,  it  is 
agreed  that  the  defendant  refuses  to  audit 
B^d  accounts  tor  the  reason  that  there  was 
not,  at  the  time  they  were  presented,  nor  Is 
not  now,  any  money  In  the  treasury  with 
which  to  pay  said  warrants,  and  for  the  fur- 
tb^  reason  that  the  appropriation  made  by 
the  territorial  legislature  tor  transportation 
and  care  of  the  insane  for  the  years  18U3  and 
1894  was,  at  the  time  said  accounts  were  pre- 
sented, entirely  exhausted,  and  covered  by 
warrants  proTlously  issued  against  said  ap- 
propriation. The  decision  of  the  court  is 
respectfully  asked  on  the  question  of  the 
right  of  the  defendant,  as  auditor  of  the  ter- 
ritory, to  audit  accounts  that  oro  proper 
claims  against  the  territory,  after  the  appro- 
priation made  for  the  purpose  of  paying  said 
accotmts  has  been  exhausted,"  The  petition 
for  the  writ  of  mandamus  reads:  "Comes 
now  the  sold  plaintiff,  and  respectfully  repre- 
sents and  shows  to  the  court  that  he  is  now, 
and  was  at  all  the  times  hereinafter  mention- 
ed, the  duly  Qualified  and  acting  sheriff  of 
'O'  county,  territory  of  Oklahoma;  that  the 
said  defendant  Is  now,  and  was  at  the  times 
hereinafter  specified,  the  duly  qualified  and 
acting  auditor  of  Oklahoma  territory;  that 
it  is  the  duty  of  said  defendant,  under  the 
laws  of  said  territory,  to  audit  all  claims  and 
accounts  against  the  territory,  when  properly 
presented  and  verified,  and  to  issue  a  warrant 
on  the  territorial  treasurer  for  the  amount 
thereof;  that  on  the  iBt  day  of  May,  1884, 


In  cKecatlng  a  wamuit  dolr  and  r^olarly 
iasued,  directed  and  deliTered  to  plaintiff,  as 
abnlfl  of  *0*  county,  the  plaintiff  conducted 
one  Wm.  B.  Miller,  duly  adjudged  insane,  to 
the  Insane  boq^ltal  at  Jacksonville,  lU.,  as 
directed  In  said  warranty  and  delivered  said 
Wm.  E.  Miller  to  the  superintendent  of  said 
hospital,  whose  receipt  for  said  i>atient  was 
duly  taidorsed  on  said  warrant;  that  In 
executing  the  warrant  aa  afoveaald  the  plain- 
tiff Incurred  ecpmses.  In  railroad  fare,  etc.. 
amounting  to  $130.85;  ttiat  said  expenses  are 
a  proper  charge  against  said  t^rttory.  and 
said  terrltwy  of  Oklahoma  is  liable  to  plain- 
tiff for  the  same;  that  x^lntlfl  made  out  an 
Itemized  statemuit  of  his  account  In  due 
form,  a  copy  of  whltdi  is  hereto  attached, 
marked  'ExhtUt  A*,  and  made  a  part  hoeof^ 
and  presented  to  the  defmdant  as  auditor, 
and  requested  that  the  same  be  audited,  and 
a  warrant  Issued  to  him  on  ttie  treasurer  for 
the  same;  that  the  defendant  refiued  and 
stUl  refuses  to  audit  said  account  and  to  issue 
a  warrant  to  plaintiff  tho^for;  that  oa  tiie 
12th  day  of  May,  1894,  the  plaintiff.  In  necut- 
Ing  a  warrant  duly  directed  and  delivered  to 
liim  OS  sheriff  of  'O*  connty,  conducted  Elixa- 
beth  Reynolds,  an  Insane  patient,  to  the 
hospital  at  Jat^soaviUe,  HI.,  and  delivered 
said  patioit  to  the  superintendent  of  said 
hospital,  as  in  sold  warrant  directed,  and  in 
so  doing  Incurred  an  expense,  for  railroad 
fare,  board,  etc.,  amounting  to  $128.25  <an 
Ucnitzed  statement  of  said  account  is  hereto 
attached,  marked  'Kxblbit  B*,and  made  a  part 
hereof);  that  said  expense  Is  a  proper  charge 
against  the  territory  of  Oklahoma;  that  the 
plaintiff  presented  said  accotmts  to  the  de- 
fendant, as  auditor,  and  requested  that  he 
audit  said  accounts,  and  Issue  a  warrant  to 
plaintiff  on  the  territorial  treasurer  for  the 
amount  thereof;  that  the  defendant  refused 
and  Btlll  refuses  so  to  do;  that  the  plaintiff 
paid  out  the  greater  amount  of  said  money 
In  cash,  and  expected  said  account  to  be 
properly  audited  and  warrant  issued  thwe- 
for,  so  that  the  same  could  be  oouT«ted  Into 
money,  and  that  said  accounts  were  not  audit- 
ed, and  warrants  issued  thereof,  is  the  source 
of  much  embarrassment  to  him  In  the  proper 
conduct  of  his  office;  that  be  has  no  adequate 
remedy  at  law;  and  that,  unless  the  writ 
Issue  as  herelnaft^  prayed  for,  great  and 
Irreparable  wrong  will  be  done  him.  Where- 
fore, plaintiff  prays  that  a  peremptory  writ 
of  mandamus  issue  forthwith,  directed  to  the 
defendant  commanding  lilm  to  audit  the  said 
accounts,  and  Issue  and  d^ver  to  plaintiff 
warrants  on  the  territorial  treasure*  for  the 
respective  amounts  thereof.  As  In  duty 
bound,  he  will  ever  pray."  Attached  to  this 
petition  are  the  vouchers,  as  required  by  law, 
mailed  respectively  Exhibits  A  and  B.  -  The 
case  Is  submitted  in  conformity  to  statutory 
provisions  with  ref^ence  to  the  submission 
of  agreed  cases,  and  under  the  agreed  state- 
ment thus  filed  the  case  Is  presented  for  de- 
termination upon  the  <Lue8tlon_9S  to  wluther 
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the  pcs%mptoi7  writ  shovld  Ipaue,  comnand-' 
Ing  ttae  territorial  auditor  to  forthwith  audit 
the  said  accounts,  and  issue  and  delirer  to 
plaintlfl  warrants  on  the  territorial  treosarer 
in  the  respective  amounts  as  prayed  for  In 
bis  petition. 

It  appears  that  the  governor  of  Oklahoma, 
under  and  by  virtue  of  sccUon  2900,  St  16tf3, 
entered  into  a  contract  with  a  hospital  for 
the  insane  at  JacksonvlUe,  111.,  for  the  care 
of  insane  patlenta  from  this  territory,  and 
the  sbttift.  In  the  discharge  of  his  duty,  con- 
veyed the  patients  to  said  hospital,  and  In- 
curred the  expense  allied;  and.  when  he 
presented  bis  account  to  the  defendant  to  be 
audited,  defendant  refused  to  do  so  for  the 
reason  that  the  appropriation  for  the  insane 
had  been  previously  exhausted.  An  act  pro- 
viding for  the  care  of  Insane  patients  was 
passed  by  the  legislative  assembly  of  the 
territory  of  Oklahoma,  and  took  effect  De- 
cember 20, 1890.  That  act  made  express  pro- 
vision for  the  care  of  the  insane,  and  pro- 
vided compensation  tcr  the  payment  of  the 
otBcer  in  whose  custody  they  were  placed 
from  time  to  time  until  Oually  committed 
as  required  by  law.  The  legislative  assem- 
bly made  provision  for  current  expenses  of 
the  territory  for  the  years  1893  and  1894, 
wliich  act  took  effect  March  10.  1893  (St 
1893,  i  274).  Section  274  provides  for  an  ap- 
propriation of  $15,000  for  the  commitment 
and  care  of  the  Insane  for  said  years  1898 
and  1894,  or  so  much  of  said  sum  as  may 
be  foimd  necessary.  The  territorial  auditor 
audited  the  accounts  presented  to  him,  as 
required  by  law,  until  the  sum  of  $15,000  so 
appropriated  had  expired;  and,  said  fund  be- 
ing exhausted  at  the  time  the  plaintiff  In 
this  case  presented  his  account  defendant 
refused  to  audit  and  issue  a  warrant  on  the 
territorial  treasurer  therefor.  We  are  now 
called  upon  to  determine  whether  the  act  of 
the  legislative  assembly  appropriating  the 
sum  of  $15,000  for  the  purpose  named  oper- 
ates as  a  limitation  upon  the  auditor  in  au- 
diting and  issuing  warrants  upon  the  territo- 
rial treasurer  after  the  expiration  of  said 
fund. 

Section  2990,  St  1803,  reads:  "The  govern- 
or of  the  territory  of  Oklahoma  be  and  he  is 
hereby  authorized  to  contract  with  any  ter- 
ritory or  state  In  the  United  States,  or  with 
the  proper  officials  theieof,  for  the  care  of 
persons  who  become  insane  within  this  ter- 
ritory and  who  are  citizens  thereof.  Such 
care  to  be  had  In  the  iu.saue  atriums  of  the 
territory  or  state  with  which  such  contract 
muybemade."  Sectlon2i>!(l,  Id.,  reads:  "Such 
contracts  shall  be  in  writing  and  when  exe- 
cuted shall  authorize  persons  entitled  to  treat- 
ment in  any  insane  asylum  to  bo  carried  to 
that  asylum  and  there  held  with  like  force 
and  effect  as  though  such  asylum  was  within 
this  territory."  Bectltm  2l)U2.Id.,read8:  "Un- 
til an  asylum  for  the  Insane  be  erected  In 
this  territory,  all  patients  shall  be  examined, 
l^eld,  and  their  sanltj-  determined  as  In  this 


act  xkrovkled.  When  adjudged  Insane-  as  • 
herein  provided,  the, patient  shall  be  carried 
to  the  hospital  in  accordance  with  the  con*  . 
tract  so  made  by  the  governor."  Section 
3001,  Id.,  reads:  "On  the  return  of  the  phy- 
sician's certificate  the  commissioners  shall  as 
soon  OS  practicable  conclude  their  investiga- 
tions^ and  having  done  so  they  shall  find 
whether  the  person  alleged  to  be  insane  Is 
Insane;  whether.  If  Insane  a  fit  subject  for 
treatment  and  custody  in  the  hospital;  wheth- 
er the  legal  settlement  of  such  person  Is  in 
their  county,  and  if  not  In  their  county, 
where  It  is,  if  ascertained.  If  they  find  such 
person  Is  not  Insane,  they  shall  order  his  or 
her  discharge  if  In  custody.  If  they  find 
such  person  insane,  and  a  fit  subject  for 
treatment  and  custody  in  the  hospital,  they 
shall  forthwith  issue  their  warrant  and  a 
duplicate  thereof,  stating  such  finding  with 
the  settlement  of  the  person,  if  found,  and 
if  not  found,  their  Information,  If  any,  in  re- 
gard thereto,  authorizing  the  superintendent 
of  the  bospltal  to  receive  and  keep  such  per- 
son as  a  patient  therein.  Such  warrant  and 
duplicate  with  the  finding  and  certificate  of 
the  physician,  shall  be  delivered  to  the  sher- 
iff of  tiie  county,  who  shall  execute  the  same 
by  conveying  such  person  to  the  hospital, 
and  delivering  him  or  her,  with  such  dupli- 
cate and  physician's  certificate  and  finding,  to 
the  superintendent  thereof.  The  superintend- 
ent over  his  official  signature,  shall  acknowl- 
edge such  delivery  on  the  original  warrant 
which  the  sheriff  shall  return  to  the  clerk 
of  the  commissioners  with  his  costs  and  ex- 
penses endorsed  thereon.  If  neither  the  sher- 
iff nor  his  deputy  Is  at  hand,  or  if  both  are 
otherwise  engaged,  the  commissioners  may 
appoint  some  other  suitable  person  to  exe- 
cute the  warrant  in  his  stead,  who  shall  take 
and  subscrit>e  an  oath  or  affirmation  faith* 
fully  to  discharge  his  duty,  and  shall  be  en- 
titled to  the  same  fees  as  the  sheriff.  The 
sheriff  or  any  other  person  so  appointed  may 
take  to  his  aid  such  assistance  as  he  may 
need  to  execute  such  warrant;  but  no  fe- 
male nerson  shall  thus  be  taken  to  the  hospl- . 
tal  without  the  attendance  of  some  other  fe- 
male, or  some  relative  of  such  pei'son.  The 
superintendent  in  his  acknowledgment  of  dc> 
livery  must  state  whether  there  was  any 
Bucb  person  in  attendance,  and  give  the  name 
or  names  If  any.  It  is,  however,  hereby  pro- 
vided that  if  any  relative  or  intimate  friend 
of  the  patient  who  is  a  suitable  person,  shall 
so  request  he  shall  have  the  privilege  of  tak- 
ing and  executing  such  warrant  In  prefer- 
ence to  the  sheriff  or  any  other  person,  and 
without  taking  such  oath  or  affirmation  and 
for  so  doing  he  shall  be  entitled  to  his  nec- 
essary expenses,  but  no  fees."  Section  3012, 
Id.,  reads:  "The  commissioners  of  Insanity 
shall  be  allowed  at  the  rate  of  two  dollars 
per  day  each  for  all  the  time  actually  em- 
ployed in  the  duties  of  their  office.  The 
Judge  of  probate  in  addition  to  what  he  is 
entitled  to  as  commissioner  of  insanity,  shall 
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be  alloved  one-half  as  mncb  more  for  mak- 
ing the  required  record  entries  In  all  cases 
Of  Inquest,  and  of  meetings  of  the  board  for 
any  purpose,  and  for  filing  of  any  papers 
required  to  be  filed.  He  shall  also  be  allow- 
ed twenty-five  cents  for  such  notice  or  pro- 
cess given  or  Issued  under  seal,  as  herein 
required.  The  examining  physician  sball  be 
entitled  to  five  dollars  for  each  case  examin- 
ed and  mileage  at  the  rate  of  ten  cents  per 
mile  each  way.  The  sheriff  shall  be  allowed 
for  other  service  than  conveying  a  patient 
to  the  hospital  and  returning  therefrom  the 
same  fees  for  like  services  In  other  cases. 
Witnesses  shall  be  entitled  to  the  same  fees 
as  witnesses  in  the  district  court  The  com- 
pensation and  expenses  provided  for  above 
shall  be  allowed  and  paid  out  of  the  county 
treasury  in  the  usual  manner,  except  those 
of  sheriff,  which  shall  be  paid  out  of  the  ter- 
ritorial treasury  In  the  usual  manner."  Sec- 
tion 5035,  Id.,  reads:  "All  accounts  or  claims 
against  tbe  territory,  which  shall  be  by  law 
directed  to  be  paid  out  of  the  treasury  there- 
of, shall  be  presented  to  the  auditor,  who 
shall  examine  and  adjust  the  same,  and  for 
the  sums  which  sball  be  found  due  from  the 
territory  shall  issue  warrants  payable  at  the 
territorial  treasury,  which  shall  be  number- 
ed consecutively  and  each  shall  specif  the 
date  of  its  Issue  and  the  name  of  tbe  person 
to  whom  payable  of  each  warrant,  and  cor- 
responding thereto,  shall  be  entered  upon  a 
stub  for  each  warrant  separately,  and  those 
stubs  shall  be  carefully  preserved  by  the 
auditor  In  his  ofllce."  Section  5937,  Id.,  reads: 
"For  the  redemption  of  all  warrants  Issued 
In  conformity  with  the  provisions  of  this 
chapter,  the  credit  of  the  territory  Is  hereby 
pledged."  Section  5955,  Id.,  reads:  "When 
any  warrant  shall  be  presented  to  the  treas- 
urer for  redemption,  and  there  shall  be  no 
funds  In  the  treasury  appropriated  for  that 
purpose,  the  treasurer  of  the  territory  shall 
endorse  thereon  tbe  date  of  its  presentation, 
with  his  signature  thereto,and thereafter  such 
warrant  shall  draw  interest  at  the  rate  of 
six  per  cent  per  annum,  and  whenever  there 
shall  be  funds  In  the  treasury  for  the  redemp- 
tion of  warrants  so  presented  and  endorsed, 
the  treasurer  shall  give  notice  of  the  fact  In 
some  newspaper  published  at  the  seat  of  gov- 
erument  and  at  the  exxjiration  of  thirty  days 
after  the  date  of  such  notice,  the  Interest 
on  such  warrant  shall  cease." 

It  Is  conceded  that  plaintiff's  accounts  are 
just  and  proper  charges  against  the  territory; 
that  the  territory  Is  pledged  by  section  5937, 
St  1893,  for  their  payment;  that  the  $15,000 
appropriated  by  the  legislative  assembly  for 
the  commitment  and  care  of  the  Insane  for 
1893  and  1894  was,  at  the  time  said  accounts 
were  iwesented,  exhausted,  and  fully  cov- 
ered by  warrants  outstanding.  Issued  for 
such  purpose  against  said  fund  for  said  pe- 
riod. Counsel  for  defendant  argues  that  the 
legislative  assembly,  by  said  api>roprlation 
of  f 15,000,  intended  to  and  did  prescribe  a 


limitation  d^ob  tto  power  of  ttie  tarrttMial 
auditor  to  draw  warrants  against  said  fnnd. 
notwithstanding  the  apparently  mandatoiy 
provision  contained  in  section  Id.,  as 
to  his  duty  to  audit  Just  accounts  against 
the  t«nt<M7  when  presented  to  him,  and, 
further,  wblle  piaintlflfB  acconuta  are  Just 
and  ppop&e  charges  against  tbe  tnritory, 
and  will  necessarily  be  paid  when  tbe  l^ils- 
lative  assembly  shall  have  appropriated  money 
therefcH-  at  some  future  time,  that  not  until 
such  appropriation  is  made  has  the  territoriiU 
auditor  the  authority  to  audit  the  accounts 
and  issue  warrants  In  paym^t  of  these  ex- 
penses. Counsel  for  defendant  does  not  con- 
tend that  there  Is  any  Inhibition  in  eith«r 
the  (R^ganlc  act  or  the  statutes  of  Oklaboma. 
and  admits  In  express  t«ms  that  unless  tbe 
appropriation  by  the  legislative  assembly  for 
the  specific  purpose  mentioned  In  section  274 
of  the  act  making  appropriation  f(H-  tbe  cur- 
rent expenses  for  the  territory  for  the  years 
1893-94  is  a  limitation  on  the  authority  of 
the  defendant  to  audit  tbe  accounts,  and 
issue  warrants  against  said  fund  In  excess 
of  tlie  amount  of  said  appropriation,  the 
plaintiff  Is  entitled  to  have  his  accounts  au- 
dited as  prayed  for.  The  question  is  thus 
narrowed  to  the  single  proposition  as  to 
whether  the  legislature,  by  the  appropriation 
of  $16,000  for  the  commitment  and  care  of 
the  Insane  for  the  years  1803-&1,  meant  there- 
by to  modify  the  provisions  of  section  593.1, 
St  1893.  for  the  auditing  of  all  accounts 
against  the  territory,  and  sectiMi  3012,  Id., 
providing  that  the  compensation  and  ex- 
];>enses  of  the  sheriff.  Incurred  In  tbe  care  of 
the  insane,  shall  be  paid  out  of  the  territorial 
treasury  In  the  usual  manner.  The  court 
does  not  believe  that  the  legislative  assembly 
meant  to  do  this.  We  think,  in  this  case, 
when  the  accounts  were  presented  to  tbe 
auditor,  he  should  have  at  once  audited  tbem. 
and  Issued  a  warrant  upon  tbe  territorial 
treasurer  for  the  payment  of  the  same,  In  tbe 
usual  manner;  and  If  there  are  no  funds  in 
the  possession  of  the  territorial  treasurer, 
out  of  which  said  warrants  can  be  lawfully 
paid.  It  is  his  duty,  imder  section  5955.  Id., 
to  Indorse  thereon  the  date  of  its  presenta- 
tion, with  his  signature  thereto;  and  tbert^ 
after,  the  law  provides,  such  warrants  shall 
draw  interest  at  the  rate  of  6  per  cent,  per 
annum,  and  whenever  sufflcieut  funds  have 
accumulated  In  the  treasury  for  the  redemp- 
tion of  the  warrants  so  presented  and  in- 
dorsed the  treasurer  shall  give  notice  of  tbe 
fact  in  some  newspap^-  published  at  tbe 
seat  of  government  to  that  effect,  and  at 
the  expiration  of  30  days  after  tbe  date  of 
such  notice  the  Intarest  on  snch  warrants 
shall  cease.  These  are  very  wise  provisions 
of  law,  and  are  made  with  the  express  inten- 
tion that  the  wheels  of  tbe  govornment  shall 
not  be  stopped  when  the  cash  on  hand  is 
exhausted;  and,  as  a  guaranty  of  the  tmith 
and  stability  of  the  state  w  tmltory.  the 
credit  thereof  is  pledged  forJ^  redemption 
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of  all  outstondlss  warranta  bo  iBBUed,  when 
the  funds  hare  expired.  It  is  Dot  the  pur- 
pose of  aof  goT^nment  to  Impose  imneces- 
sary  burdens  upon  its  offiuers  in  the  dis- 
charge of  their  obligations  thereto,  and  a 
liberal  construction  even  of  the  statutes  re- 
ferred to  la  unnecessary  y/hea  v/e  take  Into 
consideration  the  fact  that  the  law  has  ex- 
acted, in  InstaDcee  of  this  kindi,  the  private 
funds  of  the  shwlfl  in  the  jfertonxuLUoe  of 
bis  official  duty. 

It  Is  the  opinion  of  the  court  that  the  legis- 
lative asawnbly  did  not  mean  to  limit  the 
payment  of  expenses  for  the  care  and  com- 
mitment of  the  Insane  for  the  years  188;^-94 
to  the  sum  of  |15,000,  but  that  such  sum 
was  appropriated  as  a  sum,  in  the  Judgment 
of  the  legislature,  sufficient  to  defray  such 
expenses  during  the  years  named,  and  if 
Insufficient  the  provision  of  taw  atill  existed 
for  the  payment  of  these  expenses  in  the 
usual  manner.  It  is  really  no  concern  of  the 
auditor,  in  this  case,  whether  the  treasurer 
has  In  his  hands  funds  or  not  When  fimds 
are  exhausted  the  treasurer's  duty  is  plain, 
as  heretofore  shown.  The  authorities  bear- 
ing up<»i  this  question  support  the  view  of 
tlie  court,  as  expressed.  See  Publishing  Co. 
T.  Kenney  (Mont.)  2i  Pa&  96;  Flsk  v. 
Cuthbert,  a  Mont  503;  Henderson  v.  Board, 
(Ind.  Sup.)  28  N.  E.  i27.  Entertaining  the 
views  thus  declared,  the  peremptory  writ  of 
mandamus  will  be  awarded,  commanding 
the  territorial  auditor  to  audit  the  accounts 
as  presented  by  the  plaintiff,  and  to  Issue 
warrants  in  tiie  usual  manner  upon  the  treas- 
urer of  Oklahoma  territory  for  the  payment 
of  the  same.  It  is  so  wdered.  All  the  Jus- 
tices concurring. 


TERRITORY  v,  MILLIGAN. 
{Supreme  Court  of  OMaboma.   Sept.  7.  1894.) 

WiTSBSS  —  COMPBTENCT  OP  CbiLI»  —  REVIEW  OP 

Decision  —  Cmihikal  Law  — Valioitx  or  Vbu- 
DicT— RetuRS  on  SUSIlAY. 

1.  Where  the  trial  court,  after  an  examina- 
tion touching  the  eompeteney  of  a  witness  under 
the  ape  nf  10  y^nrs,  perraita  snch  witness  to 
testify,  the  appellate  court  will  not  reverse  the 
cause  unleafi  it  affirmatively  appears  troiL  the 
record  of  such  examination  that  the  court  be- 
low erred, 

2.  Section  8,  art.  11,  c.  08,  Code  Cr.  Proc. 
authorizes  the  court  to  receive  the  verdict  of 
the  jury  upon  the  Sabbath  day. 

3.  Wliere  the  trial  court  received  the  writ- 
ten verdict  of  a  jury,  and  the  same  was  there- 
after read  to  them  by  the  cleiiE,  and  the  judge 
Inquired  of  the  mry  if  that  was  their  vcurdict, 
and  they  answered  in  the  allirmntive,  and  after- 
wards the  jury  was  polled  by  the  judge,  each 
juror  answering  that  the  verdict  bo  read  was 
his  verdict,  held,  that  the  substantial  reqaire- 
nunti  of  aection  12,  art.  12,  of  the  Laws  of 
Oklahoma,  were  complied  with. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Oklahoma 
county;  before  Justice  Henrj-  W.  Scott 

John  MlUlgan  was  convicted  of  murder, 
luid  appeftls.  Affirmed* 


AmoB  Oreen«  D.  C.  Lewis,  and  Charles  R. 
Redlck,  for  appellant.  J.  H.  Woods,  Co.  Atty„ 
and  J.  M.  Johnson,  for  the  Territory, 

DALE,  C.  J.  This  Is  an  appeal  from  a 
judgment  rendered  in  the  district  court  of 
Oklahoma  county  at  the  February  term, 
1894.  The  defendant  was  convicted  of  the 
crime  of  murder,  and  was,  by  the  judge  of 
the  lower  court.  In  accordance  with  the  ver- 
dict returned  by  the  jury,  sentenced  to  be 
hanged.  An  appeal  was  taken  from  the 
judgment  of  the  lower  court,  and  such  Judg- 
ment duly  stayed  pending  the  affirmance  or 
reversal  of  the  Judgment  by  this  court 

The  erriH-B  complained  of  are  not  specif- 
ically pointed  out,  but,  from  a  reading  of 
the  transcript  and  case  made,  we  find  that 
the  defendant  below  has  fairly  before  us 
three  propositions  which  we  may  consider: 
First  Did  the  court  below  err  in  permit- 
ting the  witness  named  Amelda  Clark  to  tes- 
tify on  behalf  of  the  territory?  Second. 
Did  the  court  err  In  receiving  the  verdict  of 
the  jury  upon  the  Sabbath  day?  Third.  It 
la  alleged  that  the  verdict  of  the  Jury  was  not 
recorded  upon  the  minutes  of  the  clerk,  and 
thereafter  read  to  them,  before  tbe  Jury  was 
allowed  to  separate. 

Upon  the  first  proposition.  It  appears  that 
Amelda  Clark  was  called  as  a  witness  for 
the  prosecution;  that  counsel  for  defendant 
applied  to  the  court  for  an  examination  of 
said  witness  touching  her  competency  as  a 
witness,  which  request  was  granted,  and 
after  sending  the  jury  out  the  witness  was 
questioned  by  the  court  and  counsel  as  to  her 
age,  knowledge  of  the  facts,  and  the  nature 
and  obligations  of  an  oath  administered  to 
her.  It  is  Insisted  that  such  examination 
did  not  Justify  the  court  In  permitting  the 
witness  to  testify  before  the  Jury.  The 
questions  propounded  to  the  witness,  as  well 
as  the  answers  thereto,  and  the  testimony 
she  was  permitted  to  give  to  the  jury,  appear 
in  the  record.  A  perusal  of  the  record  shows 
the  witness  to  have  been  of  ordinary  intel- 
ligence upon  most  of  the  subjects  about 
which  she  was  interrogated.  She  was  un- 
able to  give  her  age,  and  we  will  assume 
that  she  was  under  the  age  of  10  years.  The 
second  subdivision  of  section  4213  of  the 
Statutes  of  Oklahoma,  which  section  pro- 
vides what  persons  shall  be  Incompetent  to 
testify  upon  the  trial  of  a  cause,  reads  as 
follows;  "Children  under  ten  years  of  age 
who  appear  incapable  of  receiving  Just  Im- 
pressions of  the  facts  respecting  which  they 
are  examined,  or  of  relating  them  truly." 
Upon  the  objection  of  counsel  for  the  de- 
fendant to  receiving  the  testimony  of  the 
witness,  the  court  examined  the  child,  with 
a  view  to  determining  whether  or  not  she 
had  an  understanding  touching  the  facts 
about  which  she  was  called  to  testify,  or 
whether  the  impressions  she  had  received 
were  just,  and  also  to  determine  her  ability 
to  relate  the  facta  truly.   Our  statute  leaves 
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the  question  of  determining  the  competency 
of  finch  witness  wholly  fn  the  discretion  of 
the  trial  judge.  He  has  the  witness  before 
him,  and  ts  better  able  to  judge  of  the  intel- 
ligence of  a  witness  than  can  the  appellate 
court  In  reading  the  answers  of  the  witness 
to  the  questions  as  they  appear  fn  the  record. 
Before  an  appellate  court  should  reretee 
the  lower  court,  It  must  clearly  appear  from 
the  record  that  the  Judge,  in  admitting  the 
testimony  of  the  witness,  did  not  act  within 
the  discretion  granted  by  the  statute.  The 
record  fails  to  show  such  a  condition  in  this 
case.  On  the  contrary,  an  analysis  of  the 
questioDS  and  answers  of  the  witness,  both 
upon  the  examination  touching  her  compe- 
tency and  her  testimony  as  given  before  the 
Jnty,  indicates  that  the  witness  should  hare 
been  permitted  to  testify. 

The  second  objection  raised  Is  easily  dis- 
posed of,  under  om-  statute.  Section  8,  art. 
11,  c.  68,  of  the  Statutes  of  Oklahoma,  is  as 
follows:  "While  the  jury  are  absent  the 
court  may  adjourn  from  time  to  time  as  to 
other  business,  but  It  Is  nevertheless  deemed 
open  for  every  purpose  connected  with  the 
cause  submitted  to  them,  until  a  verdict  Is 
rendraed  or  the  jury  discharged.  A  final 
adjournment  of  the  court  discharges  the 
Juiy."  In  the  case  under  consideration,  it 
appears  that  the  verdict  was  received  by  the 
judge  on  Sabbath  morning.  The  section  of 
the  law  above  quoted  keeps  the  court  con- 
tinuously in  session  imtil  the  jury  have  re- 
turned their  verdict,  or  shall  have  been  dla- 
charged,  or  until  the  final  adjournment  of 
the  term.  If  the  court  la  by  law  In  session. 
It  follows  that  the  court  can  i>erform  the 
acts  for  which  it  is  in  session.  It  is  kept 
open  to  receive  the  verdict  of  the  jury,  and 
tinder  the  statute  quoted,  for  the  purpose  of 
receiving  the  verdict  of  the  jury.  It  Is  as 
much  in  session  on  the  Sabbath  as  it  can  be 
on  any  other  day  of  the  week. 

The  third  question  raised  relates  to  the 
manner  of  receiving,  recwdlng,  and  announ- 
dtig  the  verdict  It  appears  that  when  the 
jury  returned  their  verdict  into  court  the 
same  was  in  writing,  signed  by  the  foreman 
and  was  by  the  court  handed  to  the  clerk, 
who  read  the  verdict  to  the  jury,  and  that  the 
court  thereupon  asked  the  jury  If  that  was 
their  verdict;  that  the  fcHcman  answered  in 
the  aflfirmative;  the  court  then,  on  his  own 
motion,  polled  the  jury,  asking  each  member 
of  such  jury  whether  or  not  the  verdict,  as 
read  by  the  clerk,  was  his  vevdlct;  and  that 
each  juror  answered  affirmatively,  after 
which  the  jury  was  discharged.  Appellant 
contends  that  tmder  section  12,  art.  12  (gen- 
^1  section  5*2.54,  I^aws  Okl.),  the  verdict  was 
Improperly  received,  and  that  no  judgment 
against  the  defendant  was  legally  had  upon 
such  verdict  The  section  referred  to  reads 
as  follows:  "When  the  verdict  Is  given,  and 
is  such  as  the  com-t  may  receive,  the  clerk 
must  Immediately  record  It  in  full  upon  the 
ndnutes,  and  must  read  it  to  the  Juiy  and 


inquire  of  them  whether  It  is  their  verdict 
If  any  juror  disagree,  the  fact  mtnt  be  al- 
tered upon  the  minutes,  and  the  jury  again 
sent  out;  but  if  no  disagreement  is  eziveased, 
the  verdict  la  complete  and  the  Jury  most 
be  discharged  from  the  case."  This  section 
of  our  statute  may  be  said  to  be  deolaratlTe  of 
the  common-law  role  for  receiving  verdicts 
In  criminal  prosecutions,  and  tiie  reason  for 
Buc4i  rule  Is  apparent  Under  the  ctnnmon 
law  the  jury,  through  their  foreman,  would 
orally  amumnce  their  verdict  Tlie  clerk 
would  at  once  record  the  same,  after  which 
the  cltfk  would,  in  open  court  before  the 
jury  were  dlschai^ed,  read  the  verdict  as 
he  had  recorded  the  same,  and  the  jnigs 
would  then  inquire  of  the  Jury  If  the  verdict 
so  read  was  their  verdict  If  the  Jury  an- 
swered in  the  affirmative,  they  were  dis- 
charged. If  any  member  of  the  jury  ex- 
pressed himself  dissatisfied,  the  Jury  were 
sent  out  for  further  d^batttim.  This  mode 
of  practice  was  followed  because  the  VCTdlct 
delivered  M-ally  ml^t  not  be  recorded  as 
Intended  by  the  body  delivering  the  same, 
and  after  the  jury  were  once  dtstftarged  they 
could  not  again  be  convened  to  further  omi- 
sider  of  their  verdict  And  it  was  to  pre- 
vent mistakes  that  the  rule  was  adopted  \  ich 
required  the  clerk  to  Immediately  make  a 
record  ot  the  oral  verdict,  and  read  his  record- 
ed verdict  to  the  Jury,  so  that  all  questions 
as  to  the  character  of  the  verdict  might  be 
forever  put  at  rest  before  the  jury  separated, 
and  while  they  still  had  the  matter  under 
c<mtrol.  Onr  statute  makes  no  spedflc  pro- 
vision  as  to  whether  the  verdict  in  a  criminal 
case  shall  be  d^vered  orally  or  la  writing. 
In  the  case  under  consideration  the  voiUct 
was  reduced  to  writing,  and  signed  by  the 
foreman,  and  so  returned  In  open  court,  and 
by  the  clerk  at  once  read  to  the  jnry;  and. 
In  tibe  absence  of  proof,  we  are  bound  to  find 
that  the  same  was  duly  filed  as  part  of  the 
recOTds  of  the  case.  But  It  is  agreed  that 
the  vwdtct  was  not  recwded  before  it  was 
by  the  cl«k  read  to  the  jnry,  and  the  Jury 
discharged,  and  It  Is  c(mtCTded  that  the  sec- 
tion of  the  law  last  quoted  la  mandatory. 
The  reason  for  the  commcn-law  rule  has 
ceased  to  exist  Under  the  manner  of  receiv- 
ing the  verdict  In  this  case,  the  same  certain- 
ty was  bad  as  to  the  character  of  the  verdict 
returned  as  was  had  In  receiving  verdicts  un- 
der the  common-law  rule.  In  this  case  the 
Jury  had  reduced  their  verdict  to  writing, 
and,  by  their  foreman,  signed  the  saxue.  and 
no  mistake  could  occur  as  to  their  intention. 
It  was  as  accurately  determined— p^haps 
more  so— as  it  would  have  been  if  the  clerk 
luid  taken  the  same,  transcribed  it  npcm  the 
minutes  of  bis  proceedings,  and  read  the  same 
to  the  Jury.  So,  In  effect,  and  for  the  pur- 
pose of  protecting  the  substantial  rights  of 
the  defendant  it  will  be  seen  that  when  the 
clerk  read  the  verdict  of  the  jnry  from  the 
Inatrumoit  returned  as  their  verdict,  be  read 
the  recorded  vo^ct  itt  the  jwju  and  wJiethw 
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be  transcribed  It  upon  hla  minutes  before  or 
aiter  he  read  it  to  the  Jurj-  Is  ImmaterUil,  as 
the  eubstfuitlal  act  of  recording  the  verdict 
was  performed  by  the  Jury  when  they  re- 
turned the  written  verdict,  duly  signed  by 
their  foreman.  And  this  brings  us  to  the 
proposition  as  to  whether  or  not  this  tribunal 
will  reverse  the  trial  court  tor  an  error  which 
Is  wholly  Immaterial,  in  so  far  as  It  affects 
the  substantial  rights  of  the  appellant.  Gen- 
eral sectlcm  5330  of  our  statute  relating  to 
appeaJs  reads  as  follows:  "On  appeal  the 
court  must  give  judgment  without  regard  to 
technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  tbe  substantial  rights  of 
the  parties."  This  secticm  must  be  given 
proper  effect  In  considering  this  matter. 
In  so  far  as  the  statute  inv(^ed  by  appellant 
is  ooncerned,  It  may  be  stated  that  the  sub- 
stantial requirements  thereof  have  been  com- 
plied with,  and  that  the  trial  court  gave  to 
the  defendant  below  every  right  intended  to 
be  guanmtled  to  him  by  the  laws  of  our  ter- 
ritory, and  that  if  we  shall  observe  the  re- 
quirements of  sectioa  supra,  we  must 
regard  the  objection  as  technical  and  Insuf- 
ficient to  reverse  this  case.  The  Judgment  of 
the  court  below  Is  aflirmed,  and  the  case 
remanded  for  further  proceedings  under  the 

BOOTT,  J.,  having  tried  the  case  belcw, 
not  sitting.  AU  the  othur  Justices  occurring. 


SWAN  V.  UNITED  STATES. 
(Bopreme  Court  of  Otclahtma.  Sept  7,  18M.) 
Cbimijial  Law~Appbii. 
Where  the  defendant  below  was  on  the 
7th  day  of  November,  1892.  duly  sentenced,  up- 
on a  conviction  had  prior  ttiereto,  and  upon  the 
same  day  filed  his  motion  for  a  new  tnal,  and 
the  same  is  overruled,  and  an  appeal  prayed 
for  and  allowed  on  aaid  day,  and  tne  transcript 
of  tbe  record  and  case  made  is  not  filed  in  the 
supreme  court  until  the  4th  day  of  December, 
la>3,  no  notice  of  appeal  being  filed  i»ior  to 
said  date,  held,  that  under  section  4,  art.  1^ 
e.  72.  Code.  Or,  Proc.  the  ai^eal  will  not  lie. 
(Syllabus  by  tbe  Court.) 

Ermr  from  Kingfisher  conntjr  court;  before 
Justice  John  H.  Burfwd. 

Henry  U.  Swan  was  convicted  of  an  at- 
tempt to  commit  manslaught^,  and  brings 
erro^.  Dlamlased. 

Amos  Oreen  &  Son  and  H.  R.  Thurston, 
for  plaintiff  in  error.  G.  R.  Brooks  and 
Horace  Speed,  for  the  United  States. 

DALE,  C  J.  From  an  examination  of  the 
record  in  this  case,  it  appears  that  in  the 
court  below  the  defendant,  Henry  H.  Swan, 
was  at  the  Octobw  to-m,  1802,  of  tbe  court 
held  in  Kingfisher  county,  convicted  of  an 
att^pt  to  commit  the  crime  of  manslaugh- 
ter, and  was  on  the  7th  day  of  November 
sentenced,  upon  the  verdict  of  the  Jury,  to 
one  year  at  hard  labor,  and  to  pay  a  fine 


of  $50  and  the  costs  of  the  prosecution.  It 
further  appears  from  said  record  that  on  the 
same  day  the  defendant  below  prayed  an 
appeal,  which  was  duly  granted,  and  time 
given;  that  on  the  4th  day  of  December, 
1893,  the  defendant  filed  in  this  court  hlH 
transcript  of  the  record,  and  the  writ  of 
error  was  granted,  returnable  at  the  Januarj* 
term  of  the  supreme  court  following.  It  no- 
where appears  in  the  record  that  any  notice 
of  the  appeal  was  ever  served  upon  the  at- 
torney for  the  adverse  party,  and  the  defend- 
ant In  error  calls  the  attention  of  this  court 
to  the  fact  that  the  appeal  was  not  filed  in 
time  and  asks  this  covirt  to  dismiss  the  same. 
It  Is  well  settled  that  appeals  will  He  lu 
those  eases  only  where  the  statute  provides 
for  the  appeal,  and  that,  in  order  for  a  per- 
son to  avail  himself  of  the  right  of  appeal, 
he  must  substantially  comply  with  all  of  the 
reasonable  requirements  of  tbe  statutes.  The 
statutes  of  Oklahoma,  in  section  4,  art  16. 
c.  72,  Code  Cr.  Proc.,  provide  that  appeals 
must  be  taken  within  one  year  after  the 
Judgment  is  rendered.  In  the  case  under 
consideration  It  appears  that  more  than  one 
year  elapsed  from  the  time  the  appeal  was 
prayed  for  and  allowed  by  the  district  Judge 
before  the  same  was  properly  taken.  The 
statute  requiring  that  appeals  shall  be  filed 
within  one  year  is  a  reasonable  statute,  and, 
where  a  party  appealing  falls  to  bring  him- 
self within  tile  requirements  of  such  stat- 
ute, this  court  will  not  consider  such  appeal. 

BURFORD,  J.,  having  tried  the  case  be- 
low, not  sitting.  All  the  other  Justices  con- 
cnrrinf. 


BRADFORD  t.  TERRITORY  ez  rel. 
WOODS,  Gonn^  Attorney. 
(Supreme  Coi  rt  of  Oklahoma.   Sept.  7,  1884.) 
Quo  Warranto  Procbbdino  —  Hi8C0!n>tTcT  of 

CotlNTT  ClKRK— ISSUB  Ot  LlQCOR  LiCBNBB. 

1.  Under  St.  1890,  art.  34,  c.  TO,  informa- 
tion in  the  nature  of  quo  warranto,  io  the 
name  of  the  territory,  on  the  relation  of  tbe 
county  attorney,  is  tbe  proper  proceeding  to  re- 
move a  county  clerk  from  office  for  maladminia- 
tratioD  in  offi<.-e. 

2.  It  is  a  violation  of  law  for  a  county 
clerk  to  issue  a  liquor  license  to  an  applicant 
until  the  full  amount  of  the  annnal  fee  has 
been  paid  to  the  county  treasurer,  and  a  clerk 
who  does  such  act  is  guilty  of  willful  maladmin- 
istration in  office,  and  may  be  removed  for  such 
disrepard  of  duty. 

8.  Our  laws  furnieb  three  concurrent  reme- 
dies for  removal  of  public  officers  for  the  causes 
prescribed  In  chapter  61,  St.  1890,  viz.  infor- 
mation in  the  nature  of  quo  warranto,  acrui^a- 
tion  by  the  grand  jury,  and  complaint  by  the 
Ixtard  of  county  commissioners,  or  some  other 
person  in  his  own  name,  and  either  remedy  may 
be  adopted. 

4.  The  acts  done  by  a  county  officer,  to 
warrant  his  removal  from  office,  need  not  be 
such  as  would  subject  him  to  a  criminal  prose- 
cution, but  any  acts  done  knowingly  in  viola- 
tion of  his  statutory  duties  are  sufficient  to  con- 
stitute such  maladministration  as  will  forf^t 
his  right  to  said  office. 

5.  A  large  discretion  is  vested  in  the  trial 
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.judge  in  determining  the  qualifioationB  and  corn- 
potency  of  jurors,  and  nnletis  an  abuse  of  such 
discretion  is  shown  an  appellate  cocrt  will  not 
-disturb  his  actiitu. 

ii.  It  is  not  error  to  sustain  a  challenge  to 
'a  juror  who  has  formed  an  opinion  basnl  upon 
rumors  or  newspaper  reports,  when  he  answers 
that  iiotwithittaudiDg  such  previously  formed 
'Opinion  ho  will  render  a  fair  and  inipartinl  ver- 
■diet.  In  such  cases  the  court  passes  judidnlly 
upon  his  qualifications,  anil  must  be  satisfied 
from  his  answer,  his  conduct,  actions,  and  de- 
meanor that  the  jurur  will  be  fair  and  im- 
partial, and  will  not  be  influenced  by  any  mo- 
tives except  a  desire  to  do  exact  justice. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Oklahoma  coun- 
ty; before  Justice  Henry  W.  Scott. 

Proceeding  by  the  territory  of  Okhihoma, 
on  the  relation  of  J.  H.  Woods,  against  Wil- 
liam Bradford,  to  remove  him  from  office. 
A  Judgment  ousting  said  Bradford  from  of- 
fice was  rendered,  and  he  brings  emv.  Af- 
firmed. 

Bedlck,  Lewis  &  Snyder,  tor  plaintiff  in  er- 
ror. J.  H.  Woods,  In  pra  per.  G.  A.  Gal- 
bralth,  Atty.  Oen..  for  the  Territory. 

BUKFORD,  J.  This  ivaa  a  proceeding  by 
Information  in  the  nature  of  quo  warranto 
to  remove  the  plaintiff  In  error  from  the  office 
of  county  clerk  of  Oiilahoma  county  for  will- 
ful maladministration  in  office.  The  cause 
was  before  this  court  once  before  (X  Okl. 
3«6,  34  Pac.  (JG),  and  the  substance  of  the 
Information  Is  set  out  in  the  former  opinion. 
The  plaintiff  In  error  was  tried  by  jury  a  sec- 
ond time  and  convicted,  and  Judgment  ren- 
dered ousting  him  from  said  office. 

The  first  error  assigned  Is  the  action  of  the 
Judge  of  the  trial  court  In  sustaining  the  chal- 
lenge of  the  relator  to  certain  Jurors  for 
cause.  The  Jurors  testified  on  their  voir  dire 
that  they  had  formed  opinions  as  to  the  mer- 
its of  the  cause,  based  upon  hearsay  and 
newspaper  reports,  but  that  notwithstanding 
auch  opinion  they  could  give  the  defendant 
a  fair  and  impartial  trial.  The  court  ex- 
cused the  Jurors  named,  and  directed  other 
Jurors  to  be  selected  to  tiike  their  places.  It 
Is  contended  that  these  Jurors  were  not  dis- 
qualified under  section  54Gii,  SL  18^)0.  It  is 
provided  by  said  statutes  that  "no  person 
shall  be  disqualified  as  a  Juror  by  reason  of 
having  formed  or  expressed  an  opinion  upon 
the  matter  or  cause  to  be  submitted  to  such 
Jury,  founded  upon  rumor,  statements  In  pub- 
lic jourmtls  or  common  notoriety,  provided  It 
appears  to  the  comt  upon  his  declaration  un- 
der oath  or  otherwise  that  he  can  or  will, 
notwithstanding  such  opinion  act  impartially 
and  fairly  upon  the  matters  to  be  submitted 
to  him."  Under  this  section  the  court  must 
be  satisfied  that  the  Juror  will  act  fairly  and 
Impartially,  and  In  parsing  upon  this  ques- 
tion be  must  act  judicially  on  the  facts  be- 
fore him;  and  the  conduct  and  appearance  of 
the  Juror,  his  manner,  and  apijnrent  candor 
or  impartiality,  are  all  to  bo  considered  by 
the  court,  together  with  his  actions,  in  deter- 
mining bis  fitness  as  a  Jurw.   It  is  tlie  duty 


of  the  trial  court.  In  the  selection  of  Jurors 
for  the  trial  of  a  cause,  dvll  or  criminal,  to 
see  that  Jurors  are  obtained  who  will  act 
fairly  and  Impartially  between  the  litigants; 
who  will  not  be  Influenced  or  biased  by  pre- 
viously formed  opinions,  or  actuated  by  mo- 
tives othw  than  n  desire  to  render  exact  Jus- 
tice to  both  parties.  A  very  large  dlscretitm 
Is  vested  in  the  court.  In  determining  the 
competency  and  qualiflcattons  of  Jurors,  and 
its  action  should  nevw  be  disturbed  1^  an 
appellate  court  unless  an  abase  of  such  dis- 
cretion is  clearly  apparent  We  find  nothing 
in  the  record  to  indicate  that  the  trial  court 
abused  the  discretion  vested  in  It,  in  Impan- 
eling the  jury;  and  while  it  would  not  have 
been  mor,  undw  the  statutes  dted,  to  have 
retained  the  Jurma,  aa  ai^ears  from  th^  an- 
swers, the  presumptions  are  In  favor  of  tiie 
correctness  of  the  act  of  the  trial  court,  and 
no  error  is  manifest  In  the  record.  In  any 
event,  the  statute  dted  tnm  the  Code  of 
Criminal  Procedure  cannot  be  held  as  con- 
trolling, yet  the  rate  th«e  stated  is  the  iMx>p- 
er  one,  now  accepted  by  moat  all  the  cobtIb 
of  the  highest  raoet  In  eaace  eltlHr  dvll  ae 
criminal. 

The  second  assignment  of  error  complains 
of  the  action  of  the  trial  court  In  refnslng  to 
permit  the  defendant,  Bradford,  to  prove  on 
the  trial  that  he  had  paid  to  the  treasurer  of 
Oklahoma  cotmty,  titta  the  commencement 
of  this  action,  the  moneys  raceived  by  him 
from  the  sale  of  liquor  licenses.  If  then- 
was  any  error  In  rejecting  this  testimony.  It 
was  cured  by  afterwards  permitting  the  de- 
fendant to  testify  fully  as  to  said  pi^inents. 
The  third  asalgfjnent  of  ecror  preeents  the 
same  question. 

The  only  other  objection  Insisted  upon  by 
counsd  for  Bradford  is  that  the  information 
was  improperly  brought,  and  that  it  docs  not 
state  facts  sufficient  to  entitle  the  relator  to 
have  the  office  of  county  clerk  dedared  va- 
cant. The  statute  in  force  at  the  time  this 
action  was  commenced  authorized  an  infw- 
mation  to  be  filed  by  the  county  attwney  oa 
his  relation.  Hie  usual  practice  Is  to  brincr 
it  in  the  name  of  the  sovereign  power,  on  re- 
lation of  the  public  proaecnttn-;  and  in  this 
cause  the  case  was  bronght  in  the  name  of 
the  territory,  tm  the  rdatton  of  the  comity 
attorney.  There  was  no  eror  In  this.  Soeh 
proceeding  Is  authorized  whenever  any  pub- 
lic officer  shall  have  done  or  suffered  any  act 
which,  by  the  provisions  of  law,  ^all  work 
a  forfeiture  of  bis  office.  tSection  1,  art.  'Si, 
c  70.  St  ISDO,  provides  that  when  any  pub- 
lic officer  thus  charged  shall  have  been  foun<l 
guilty  of  having  done  or  suffered  any  act 
which,  by  the  provisions  of  the  law,  shall 
work  a  forfeiture  of  his  office,  •  •  •  the 
court  shall  give  Judgment  of  ouster  against 
the  defendant,  and  exclude  him  from  the  of- 
fice. Section  10,  Id.,  states  the  cause  for  re- 
moval as  follows:  "All  elecUre  county  offi- 
cers may  be  charged,  tried  and  removed  from 
office  for  either  of  the  cauatt^^toUowing:  (1> 
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Habltnal  or  wilful  n^lect  of  duty.  (2)  Gross 
partiality.  (3)  Oppression.  (4)  Extortion. 
(5)  Corruption.  (6)  Wilful  maladministra- 
tion in  office.  (7)  Habitual  drunkenness. 
(8)  For  tlie  failure  to  produce  and  account 
for  all  public  funds  and  property  in  his 
hands  at  any  settlement  or  inspection  au- 
thorized by  law."  Chapter  01,  8  8,  St  1890. 
Tiie  doing  or  l>eing  guilty  of  any  of  the  acts 
above  specified,  by  a  public  officer,  works  a 
forfeitiure  of  his  right  to  the  office;  and  it 
only  remains  for  the  facts  to  be  Judicially  de- 
termined, and  a  Judgment  of  ouster  rendered 
by  the  proper  court.  Tlie  statute  provides 
three  ways  in  which  this  action  may  be 
brought  and  prosecuted,  viz.:  By  informa- 
tion in  the  nature  of  quo  warranto,  which 
should  be  In  the  name  of  the  toritory,  on  the 
relation  of  the  county  attorney  or  attorney 
general;  by  accusation  by  the  grand  Jury; 
by  complaint  by  the  board  of  county  com- 
mlssioners,  or  by  any  person  in  his  own 
name.  The  law  makes  it  the  duty  of  the 
county  clerk,  after  certain  conditions  have 
been  performed  by  the  applicant,  to  issue  a 
UQ.uor  license,  on  payment  of  a  specified  sum 
of  money  into  the  county  treasury.  The  ap- 
plicant Is  not  entitled  to  a  license  until  this 
payment  is  actually  made  to  the  county  treas- 
urer. The  law  fixes  the  lerma  upon  which 
an  applicant  may  procure  a  license  to  sell 
liquor,  and  there  is  no  authority  vested  In 
any  officer  to  change  or  modify  the  statute. 
The  license  may  be  for  a  less  time  than  a 
year,  but  no  less  sum  than  the  annual  license 
fee  can  be  accepted  for  either  a  long  or  short 
time.  The  county  clerk  in  this  case  Is 
charged  with  having  Issued  liquor  licenses 
to  applicants  without  requiring  the  payment 
of  any  sum  to  the  county  treasurer,  and  It  Is 
alleged  that  he  accepted  a  sum  himself  firom 
the  applicant,  Ic...j  than  the  required  fee,  and 
this  sum  he  failed  to  pay  over  to  the  treas- 
urer. This  was  a  clear  violation  of  ills  du- 
ties as  a  public  officer,  and  one  tliat  could  not 
have  been  committed,  except  knowingly  and 
wlUfoUy.  Willful  misconduct  and  violation 
of  the  statutory  duties  of  office  is  maladmin- 
istration In  office,  and  is  such  a  disregard  of 
official  duties  as  will,  under  the  statutes,  for- 
f^t  the  right  to  the  office  and  Its  emolu- 
ments; and  under  the  law,  as  it  existed  at 
the  time  this  proceeding  was  commenced,  an 
Information  in  the  nature  of  quo  warranto 
was  the  proper  mode  of  having  the  office 
declared  vacant  The  authorities  cited  by 
counsel  for  plalntlCC  In  error  are  not  in  point, 
as  ours  is  purely  a  statutory  proceeding,  and 
Is  governed  alone  by  tne  statute  In  a  case  of 
this  character.  The  evidence  fully  sustains 
the  verdict,  and  the  judgment  of  the  court 
was  warranted  by  the  law. 

It  Is  contended  that  Bradford  might  have 
been  charged  with  the  crime  of  embezzle- 
ment, if  be  was  authorized  to  collect  the 
funds  for  the  county,  and,  if  not,  he  could 
not  be  held  liable  to  the  county,  and  In  any 
event  the  Uccnaes  were  void,  the  licensees 


never  having  paid  for  soma  If  all  these 
propositions  are  conceded.  It  can  make  no 
difference  in  this  case.  It  is  imnuiterlal 
wheths  Bradford  collected  the  money  for  the 
county,  and  embezzled  the  funds,  accepted 
the  money  paid  him  as  bril>es  from  the  par- 
ties who  procured  the  licenses,  accepted  It  as 
a  loan,  or  took  it  in  good  faith,  with  the  pur- 
pose to  pay  it  Into  the  county  treasury.  He 
Is  not  being  sued  for  the  funds,  or  on  his 
bond  for  malfeasance,  nor  Is  he  being  prose- 
cuted for  any  criminal  ofTense.  The  charge 
is  that  be  forfeited  Ills  office  by  having  done 
acts  whlcti,  by  the  provisions  of  the  law, 
worked  a  forfeiture  of  said  office;  and,  hav- 
ing been  found  guilty,  the  court  was  re- 
quired to  render  a  Judgment  txt  onstK,  and 
deprive  him  of  said  office. 

Wo  find  no  error  in  the  record.  The  Judg- 
ment la  affirmed,  at  the  costs  of  the  plaintiff 
In  error.  All  the  Justices  ooncor,  «^oept 
SCOTT,  J.,  not  Bitting. 


BOABD  OF  EDUCATION  OP  OITT  OF 
PBOBY  T.  HARALSON,  County 
Treasurer. 

(Supreme  Court  of  Oklahoma.   S^t  7,  1894.) 

Btitutc— Rbpul~Finbb  and  FoHraiTUKxe— ' 
BcBooL  Fund. 

1.  Section  15,  art  3.  c  73i_  I*W8  1893,  re- 
peals section  50,  art  59,  c.  2o,  of  the  crimes 
act,  relating  to  the  disposition  of  fines,  for- 
feitures, and  pecuniary  penalties. 

2.  All  mon^  collected  from  fines,  forfei- 
tures, and  penalties  under  the  provisions  of  the 
crimes  act  constitute  a  county  school  fund, 
and  must,  when  collected  by  the  county  treas- 
urer, be  placed  in  such  fund. 

(SyllabuB  by  the  Court.) 

Application  by  the  board  of  education  of 
the  city  of  Perry  for  writ  of  mandamus 
against  J.  Ix  Haralson,  treasurer  of  "P" 
coun^.  Granted. 

C  H.  Wynn,  for  plalntlfC  S.  H.  Harris, 
for  defendant. 

DALE,  C.  J.  This  Is  an  original  proceed- 
ing, brought  by  plaintiff  against  the  defend- 
ant for  the  purpose  of  procuring  from  this 
court  a  pwemptory  writ  of  mandamus  upon 
the  county  treasurer  of  "P"  county,  compel- 
ling that  officer  to  credit  to  the  school  fund 
of  "P"  coun^  certain  moneys  received  by 
the  treasurer  from  fines,  p^talties,  and  for- 
feitures in  criminal  cases.  Tiie  plaintiff  filed 
a  motion  in  this  court  after  notice  to  de- 
fendant, and  the  bearing  was  had  upon  the 
application  of  plaintiff.  All  objections  as  to 
the  form  and  mannw  of  presenting  the  ap- 
plication are  waived,  and  the  exAe  question 
before  us  Is  the  proper  disposition  of  tbe 
fund  arising  frran  fines,  penalties,  and  for- 
feitures. An  agreed  statement  of  facts  Is 
filed,  from  which  we  find  that  there  has  been 
collected  by  the  different  courts  of  "P'  coun- 
ty from  fines,  penalties,  and  forfeitures  a 
sum  in  excess  of  $000;  that  ^^^^^i^^ 
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holds  the  same  In  his  possesalon,  and  refuses 
to  credit  the  same  to  the  school  fund  of 
"P"  county;  and  the  object,  as  stated,  of 
this  proceeding  la  to  determine  whethw  such 
fund  shotild  go  to  the  school  or  the  general 
county  fund.  The  solution  of  this  question 
will  turn  ui)on  the  construction  to  be  given 
to  section  5701,  c.  7.",  Comp.  Laws  Okl.  1893, 
which  is  as  follows:  "The  county  commis- 
sioners shall,  at  the  time  the  annual  taxes 
for  territorial  and  county  purposes  are  levied, 
levy  on  the  taxable  property  of  the  county  a 
tax,  not  to  exceed  one  (1)  per  cent,  which  shall 
be  collected  as  other  taxes;  and  the  money  so 
realized,  together  with  the  proceeds  of  all 
monies  collected  from  fines,  ft^felturt.'s,  penal- 
ties, proceeds  from  the  sale  of  estrays.  and  all 
monies  paid  by  persons  as  equivalent  for  ex- 
emption from  military  duty  und  all  monies 
collected  from  marriage  licenses,  shall  consti- 
tute a  county  school  fund,  and  be  appropri- 
ated exclusively  for  the  purpose  of >  establish- 
ing and  supporting  public  schools  for  not 
less  than  throe  nor  more  than  nine  months 
in  each  year,  and  defraying  current  expenses 
of  the  same  of  every  description;  and  said 
county  school  fund  shall  be  apportioned  to 
each  school  district  In  said  county  in  propor- 
tion to  the  number  of  cblldren  over  the  age 
of  six  years  and  under  the  age  of  twenty-one 
years,  resident  therein  as  shown  by  the  last 
annual  enumeration  of  the  same.  The  coun- 
ty treasurer  shall  pay  to  each  district  treas- 
urer In  the  county  nil  school  monies  In  the 
county  treasury  belonging  to  the  district, 
upon  the  order  of  the  director  and  clerk  of 
the  district;  provided,  that  sold  order  shall 
be  accompanied  by  a  certificate  from  the 
district  clerk,  stating  that  the  treasurer  of 
the  district  has  executed  and  filed  his  bond 
as  required  by  law."  This  section  Is  a  port 
of  tlic  K^'iicral  law  relating  to  schools,  passed 
by  the  legislature  March  14,  18!X$,  and  con- 
tains a  repealing  clause  as  follows:  "All 
acts  and  pai-ts  of  acts  Inconsistent  herewith 
\to,  and  the  same  are  hereby  repealed,  and 
tills  act  shall  take  effect  niul  \te  in  force  on 
and  after  Its  passage  and  ai)proval."  Chap- 
ter TA,  S  r>S.'!0.  It  Is  conte>ndod  that  this 
Inter  oct  does  not  repeal  the  acts  of  the 
territorial  Icglslatoro  passed  In  ISIH).  which 
provide  tliat  the  money  received  from  fines, 
penalties,  and  forfeitures  shall  l>e  paid  Into 
the  county  treasury,  to  l>e  added  to  the 
county  geneml  fund.  Section  aOiW,  c.  2n,  St. 
18!K>.  known  as  the  "Crimes  and  Punishment 
Act,"  reads  as  follows:  "All  fines,  forfel- 
tiu-es  nud  iKVunlary  penaltlea  prescribed  as 
a  pimishnient  by  any  of  the  provisions  of 
this  chapter,  when  collected,  shall  be  paid 
Into  the  treasury  of  the  iwoper  county,  to  be 
added  to  the  county  genM«l  fund."  Counsel 
for  defendant  cite  numerous  sections  of  the 
statute  to  show  that  It  wan  the  Intention 
of  the  legislature  to  provide  s(>parately  In 
each  act  of  our  statute  for  a  disposition  of 
such  ftmds  as  might  accrne  ft-om  fines,  for- 
feitures, and  penalties  in  the  enforcem«it 


of  tiie  several  chapters  of  our  laws  wh«<eln 
such  fines  may  be  collected,  and  argues  from 
such  premises  that,  while  the  school  law 
was  adopted  at  a  later  date  than  was  the 
procedure  criminal  act,  it  was  not  the  Inten- 
tion of  the  legislature,  at  the  time  the  school 
law  was  adopted,  to  do  more  than  provide 
for  the  disposition  of  such  funds  as  might 
arise  from  the  enforcement  of  such  law. 
The  argument  Is  not  convincing.  The  act 
of  1803  is  not  ambiguous.  It  plainly  pro- 
vides that  "the  proceeds  of  all  monies  col- 
lected from  fines,  forfeitures,  penalties,  pro- 
ceeds from  sale  of  estrays  and  all  monies 
paid  by  pn-sons  as  equivalent  for  exemption 
ft-om  military  duty,  and  all  monies  collected 
from  marriage  licenses,  shall  constitute  a 
county  school  fund."  No  language  could  be 
more  certain  In  meaning,  and  If  we  construe 
the  same  in  accordance  with  the  accepted 
rules  we  can  come  to  bat  one  conclusion. 
This  statute  is  comprehensive  In  Its  terms, 
and  although  the  legislative  might  not  have 
Intended  to  give  it  a  broad  meaning,  it  Is 
susceptible  of  no  other.  It  In  express  terms 
repeals  all  laws  Inconsistent  with  It,  and 
therefore  reiieals  all  laws  passed  at  a  prior 
date.  We  are  of  the  opinion  that  a  peremp- 
tory mandate  should  Issue  to  the  defendanr. 
directing  him  to  credit  to  the  school  fund  of 
"P"  county  the  fund  which  he  holds  arising 
from  the  sources  designated  as  fines,  penal- 
ties, and  forfcdtures.  All  the  Justices  concur- 
ring. 


B0BIN80N  et  al.  v.  CDMHIN8. 
(Supreine  Cknrt  of  OkUhoma.  Sept  7,  1894.) 

RsrBRBTics— Dspoarr  or  Costs— BTBrrooBAPHSR*! 

Fees. 

1.  Under  the  Statutes  of  1880,  the  court  has 
no  authority  to  unler  the  parties  to  a  cause  to 
deposit  In  court  the  amount  of  the  referee's 
costs  before  the  rpferee  reports  to  the  court 
who  is  the  prevailing  party;  nor  has  it  en- 
thurity  to  reuuire  payment  of  referee's  costs,  or 
any  part  of  tncm,  by  any  other  than  such  prc- 
valllnp  party. 

2.  Stenographer's  rosts.  as  such,  are  not 
part  of  the  costs  provided  for  in  a  trial  by  ref- 
eree uuder  tlie  btatutes  of  Oklahoma.  They 
tire  tn  he  rnnsidered,  if  at  all,  as*  a  iMirt  of  such 
coniiiensntion  ns  the  court  shall  dlreet  to  be  ^d 
to  the  referee, 

(SyUabua  by  the  Court.) 

Error  from  district  court,  Klngflshor  coun- 
ty; before  Justice  Jobn  H.  Bnrtord. 

This  action  was  commenced  In  the  district 
court  of  Kingfisher  county  by  B.  V.  Cummins 
against  Robinson  and  Olbson,  a  copartner- 
ship imder  the  firm  name  of  the  Commercial 
Bank.  The  plaintiff  below  alleged  that  be 
had  executed  and  delivered  to  the  Gommer- 
clal  Bank  his  prtHnlssory  note  In  the  sum  of 
^"lOO,  and,  to  secure  the  payment  of  the  same. 
Cummins  execnted  and  dellvMvd  to  ttie  bank 
a  chattel  mortgage  on  certain  of  bis  per- 
sonal property,  of  the  aggregate  value  of 
$1,780.10;  that  by  private  and  public  sale, 
the  bank  had  disposed  of  tbe/chattels  fer  an 
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wnount  mtknown  to  pUintifr,  but  which 
amount- he  alleged  was  greatly  in  excess  of 
the  amouDt  ot  his  note,  interest,  and  all  rea- 
sonable costs  and  charges  in  connection  with 
the  sale  and  dlsiwsltion  of  Buid  property; 
and  prayed  that  the  defendant  bank  be  re- 
.quh-ed  to  render  an  accounting  of  such  sales, 
and  that  he  might  recover  Judgment  for  the 
amount  found  due,  and  for  the  canccllatton 
of  tbe  note  and  mortgage.  The  defendants 
answwetl,  admitting  the  execution  of  the  note 
and  mortgage,  but  alleged  that  the  chattels 
mentioned  in  the  mortgage  were  claimed  by 
the  Peru  Plow  &  Wheel  Company,  and  that, 
at  the  request  of  Cummins,  the  mortgaged 
chattels  were  disposed  of  to  satisfy  the  note; 
that  the  expense  of  keeping  and  selling  the 
chattels,  together  with  the  amount  due  on 
the  note,  was  $756.35;  that  the  proceeds 
arising  from  the  sale  of  the  chattels  were 
$399.65;  and  prayed  judgment  for  the  dif- 
ference. In  the  second  count,  defendants 
asked  affirmative. relief  In  the  sum  of  $320. 
This  was  in  the  nature  of  a  counterflalm 
for  money  laid  out  and  expenses  In  defend- 
ing the  title  and  possession  of  the  chattels 
mortgaged,  which,  under  a  verbal  contract, 
Cummins  bad  agreed  to  pay.  Upon  the 
hearing,  the  court  appointed  a  referee  to 
make  findings  of  fact  and  conclusions  of 
law,  which  were  made,  and,  upon  the  excep- 
tions to  such  conclusions,  a  second  reference 
was  made,  and  the  time  extended  in  which 
the  referee  was  required  to  make  his  report 
to  October  24,  1803.  Upon  the  24th  of  Oc- 
tober, 1893,  the  court  ordered  that  each  of 
the  parties  deposit  with  the  clerk  the  sum  of 
$89.35,  as  the  costs  of  the  referee  and  ste- 
nographer, by  the  next  morning,  by  9  o'clock, 
which  order  the  court  made  prior  to  the  time 
the  referee  made  his  findings  of  fact.  This 
order  was  not  complied  with,  and  thereupon 
the  court  dismissed  the  action,  and  ordered 
each  party  to  pay  one-half  the  costs  of  the 
entire  case.  The  case  Is  brought  here  to 
reverse  the  order  of  the  trial  court  In  dis- 
missing defendants'  counterclaim,  and  also 
the  order  taxing  one-half  the  costs  of  the  ac- 
tion to  the  plaintiff  In  error.  Reversed. 

Thaddeus  O.  Cutllp.  for  plaintiff  In  error. 

McATEE,  .T.  (after  stating  the  facts  as 
abovel.  It  is  aswlgiiod  n»  error  that  the 
court  refluired  the  plaintiff  in  error  to  de- 
posit the  Biiiount  of  the  referee's  and  ste- 
nogiapher'B  costs  in  syiid  rase  before  tlie  ref- 
eret.''s  reiK>rt  was  filed,  and  before  his  bill 
of  costs  was  tiled  in  said  cause;  and  that, 
upon  the  fnllare  of  plalntifT  In  error  to  de- 
posit in  com't  the  said  referee's  and  ste- 
nographer's costs  and  fees  as  required  by 
said  order,  the  court  dismissed  the  case; 
and  that  there  was  error  In  not  requiring  the 
referee  to  show  who  was  the  prevailing 
party,  and  In  not  then  reqairing  said  pre- 
vailing party  to  deiraslt  the  amount  of  said 
tees  and  costs;  and  that  there  was  error  In 


the  court  assessing  one-half  of  the  whole 
costs  to  the  plaintiff  in  error.  It  was  upon 
October  24,  1893,  ordered  by  the  court  that 
"each  of  tlie  parties  hereto  deposit  the 
amount  of  the  referee's  and  stenographer's 
costs  herein,  to  wit,  the  sum  of  $89.35,  by 
to-morrow  morning,  at  nine  o'clock,"  and 
upon  the  following  morning,  October  25, 
1893.  at  9  o'clock,  both  parties  to  the  action 
l>elng  In  default  of  the  order  theretofore 
made  on  October  24.  1893,  requiring  each  of 
them  to  deiH)sit  with  the  clerk  the  referee's 
and  stenographM-'s  fees,  the  court  ordered 
that  the  cause  he  dismissed,  and  that  each 
party,  plaintiff  and  defendant,  pay  half  the 
costs  of  the  suit,  to  which  order  plaintiff  and 
defendants  excepted. 

This  suit  was  brought  under  the  Code  of 
CiTll  Procedure  adopted  In  1890  and  is  gov- 
erned by  Its  provisions.  It  is  provided  in 
section  4,  art  21,  upon  "Trials  by  Referees" 
(page  845  of  the  Statutes  of  Oklahoma  of 
1890),  that  "the  referee  or  referees  shall  each 
receive  such  compensation  as  the  court  shall 
direct,  to  be  paid  by  the  prevailing  party 
before  the  report  is  filed  and  recorded,  as 
costs  In  the  actlott"  Article  21  contained, 
at  the  time  of  the  bringing  of  this  suit,  the 
only  provision  by  which  the  court  was  au- 
thorized to  appoint,  and  trial  migttt  be  had 
by,  the  referee.  It  also  contained  the  only 
provision  by  which  the  referee  might  be 
paid.  That  provision  was  that  the  referee's 
"compensation  should  be  paid  by  the  pre- 
vailing party  before  the  report  Is  filed."  But 
how  should  It  be  known  who  was  the  pre- 
vailing party?  The  referee  was  the  only 
person  who  had  that  knowledge.  It  was 
therefore  his  duty  to  make  known  who  the 
prevailing  party  was  before  demanding  his 
compensation.  The  parties  to  the  cause  had 
the  same  right  to  demand  that  he  make 
known  who  the  prevailing  party  was  before 
he  had  any  right  to  receive  compensation  as 
the  referee  himself  had  to  require  payment 
before  filing  his  report  Xo  power  was 
given  to  the  coiu-t  in  the  statute  to  compel 
an  advance  or  deposit  of  costs  to  be  made  by 
either  party  to  the  action  until  the  referee 
had  announced  whom  he  found  to  be  the 
prevailing  party.  Tlie  court  could  go  no 
further  tliau  the  authority  expressly  given  to 
It  by  tlie  statute,  and  no  Huch  authority  can 
,  W  found  there.  Tliere  Is  no  right  or  remedy 
by  whirli  to  recover  costs  except  such  as  are 
provided  by  st.-itute  and  in  accordance  there- 
with. Xnw,  Is  there  any  provision  in  tlie 
statute  for  the  payment  of  a  stenographer? 
The  provision  is  solely  for  compensation  to 
the  referee.  If  the  referee  had  foimd  it 
necessary,  more  economical,  or  indispensa- 
ble to  engage  the  services  of  a  stenogi-apher, 
as  is  presiunable,  it  would  be  a  matter  In 
the  discretion  of  the  court  to  consider  that 
fact  In  ordering  coniiKiusatlon  to  be  mode  to 
the  referee. 

Tlie  order  of  the  district  court  dismissing 
the  case  is  reversed;  and  it  is  ordered  that 
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tbe  counterclaim  of  defendants  In  error  be 
reinstated  upon  the  docket  of  the  district 
court,  and  the  order  dismistdns  tbe  cause, 
and  allowing  the  referee  to  file  hlB  bill  of 
costs,  be  held  for  naught,  and  the  referee  be 
required  to  show  who  was  the  prevailing 
party;  and.  in  case  of  his  refnsal  so  to  do, 
that  the  district  court  be  directed  to  try  tbe 
cause  ab  InitiOu 

BURFOBD,  J,,  not  slttlns;  all  Of  the  other 
Justices  amcnrrlng. 


(2  Okl.  152) 

WBLLMAN  T.  TBBRITOBT. 
(Supreme  Court  <a  Oklahoma.  7,  18M.) 

AmLLna  FaooBDnRB— FiuNo  Bbiiv  Am  Ab- 

STKACT. 

Bales  21  and  25  of  the  Bm>reme  coar^ 
adopted  pnrsuaDt  to  Code  CIt.  Froc.  a  66,  S 
4632,  and  reguirine  plaintiffs  In  error  to  file  a 
brief  and  a  printed  abstract  of  the  record,  set- 
ting forth  the  points  relied  on  for  reversal, 
and  re<itiiring  the  pages  thereof  to  be  numbered, 
are  mandatmTi  and.  on  failare  to  nuaply  there- 
with, an  appeal  will  be  dismissed. 

Appeal  from  probate  court,  Payne  coon^. 

H.  Wdlman  was  convicted  of  distributing 
obscene  literature,  and  appeals.  Appeal  dis- 
missed. 

Hntto  ft  Stewart,  f  w  appellant  a  A. 
Qalbraltb,  Atty.  Oen..  tot  tbe  Territory. 

McATBE,  J.  This  case  comes  here  from 
tbe  prot>ate  court  of  Payne  county.  Tbe 
plaintiff  in  error  was  charged  by  the  county 
attorney  of  Payne  comity  with  unlawfully, 
willfully,  and  lewdly  distributing  a  lascivi- 
ous, obscene,  and  Indecent  writing  to  M.  and 
divers  other  persons.  Upon  trial  by  Jury,  a 
verdict  of  guilty  was  returned,  and  judg- 
ment was  rendered  against  him,  and  a  fine 
of  flOO  Imposed  by  the  court  Tbe  defend- 
ant below  iHTings  the  case  here,  making  18 
assignments  of  emor.  No  printed  abstract 
of  the  record  or  of  the  i>oints  relied  upon 
for  a  reversal  of  the  Judgment  is  furnished. 
The  pages  of  the  transcript  of  the  record 
are  not  numbered.  No  \xlet  has  been  filed 
In  the  case  by  counsel  for  plaintiff  in  er- 
ror. The  Code  of  Civil  Procedme  (chap- 
ter 66.  i  4632)  authorizes  "the  judges  of 
the  supreme  court  to  revise  their  general 
rules,  and  make  such  amendments  thereto  as 
may  be  required  to  carry  into  effect  the  pro- 
visions of  this  Code,and  to  make  such  furthw 
rales  consistent  therewith  as  they  may  deem 
proper.  The  rules  so  made  shall  apply  to  the 
supreme  court  district  court  and  probate 
courts."  In  pursiiance  of  the  powor  thereby 
conferred,  this  court  has  adopted  the  follow- 
ing rules: 

"21.  Appellants  and  pIMntiffs  la  error  In 
all  cases  In  the  supreme  court  shall  prepare 
a  printed  abstract  of  the  record  in  each  case, 
In  which  they  shall  set  forth  the  title  of  the 
case,  with  the  date  of  the  filing  of  all  papers 
In  the  court  below,  and  a  brief  statement  of 


tbe  oontmts  of  each  pleading,  and  shall  met 
fintb  folly  the  points  at  the  pleadings  or  evi- 
dence, and  the  points  relied  upon  tar  the  re- 
versal of  tbe  Judgment  or  decree.  The  clezfc 
at  the  court  below  shall  also  ntimber  eadi 
case  of  the  transcript  of  the  record,  and  ap- 
pellants and  plaintiffs  in  error  shall  refer  to 
the  same  In  the  margin  of  the  abstract  In 
such  manner  that  orders,  pleadings,  and  evi- 
dence referred  to  In  tbe  abstract  may  be 
easily  found  on  tbe  reond.  Tbey  shall  file 
with  the  clerk  of  this  const;  for  tbe  nse  at 
the  api}ellee  or  defendant  In  error  and  Judges 
of  this  court  five  copies  of  such  abstracts  on 
or  before  the  first  day  of  tbe  term,  unless, 
for  good  cause,  the  time  for  fiUng  abstracts 
shall  be  extended." 

"25.  The  brief  of  the  counsel  tar  appellant 
or  plaintiff  In  error  shall  contain  a  state- 
ment of  the  errors  relied  upon  and  the  au- 
thorities to  be  used  in  tbe  argument  and  five 
copies  thereof  shall  be  filed  with  the  <da%  at 
this  court  on  or  before  the  first  day  of  tbe 
term,  unless,  for  good  cause  shown,  the  time 
shall  be  extended.  One  of  the  copies  may 
be  withdrawn  by  the  counsel  for  appellee  or 
defendant  In  error,  and  the  others  shall  be 
for  the  use  of  the  justices  of  this  court" 

These  rules  are  authorized  and  are  manda- 
tory. It  wotild  be  hard  to  conceive  a  case 
In  which  the  plaintiff  in  error  could  have 
more  entirely  failed  to  comply  with  tbem. 
Tbe  appeal  Is  th&etoTB  dismissed. 


O  aa.  M) 

In  re  DOSSBTT, 

(Supreme  Court  of  Oklahoma.    8^  fl^  1884.) 

DjsTBiCT  Court  —  Adjodskbd  Sbsbioxs  —  Jddg- 
JUKT— Abbihcb  or  Jdoob  —  CosTEJornra  Su- 
•loxa 

1.  The  district  courts  of  Oklahoma  Terri- 
tory have  authority  and  power  to  hold  adjoom- 
ed  sessions  of  court  after  the  commencement 
of  the  regnlar  t«m,  at  a  time  or  times  not  det- 
ienated  in  the  order  of  tbe  sapreme  court  fixlag 
the  times  when  terms  of  said  court  shall  begin. 

2.  The  proceedings  of  such  adjooraed  aes- 
sions  are  not  coram  non  judice  and  voldt  not- 
withstanding the  resalar  Mrm  in  another  eoan- 

In  the  same  district  bad  Intwvened  between 
e  time  of  the  adjournment  and  the  convening 
of  the  adpourned  session. 

8.  After  the  court  has  once  regularly  con- 
vened on  tbe  day  fixed  1^  order  of  uie  supreme 
court  it  can  e:^tre  only  by  adjourument  sfaw 
die  or  by  operation  of  law,  and,  unless  adjoom- 
ed  sine  die,  will  not  so  en>ire  by  operation  of 
law  until  the  first  day  of  the  next  regular  term 
In  tbe  same  or  another  conoty;  and  failure  of 
the  judge  to  attend  on  a  distant  day  to  whidi 
the  said  court  is  adjourned,  after  having  been 
regularly  convened  on  tbe  date  fixed,  will  not 
result  in  tbe  l<m  or  lapse  of  the  term. 

4.  Notwithstanding  tbe  Payne  county  court 
was  theoretically  In  sesuon  during  the  same 
period  that  the  petitioner  was  tried  for  murder 
In  Logan  county,  yet  such  seaskm  of  eonrt  was 
not  sneh  as  the  law  oontemi^tes  fa  tbe  ob- 
servance of  the  rule  that  two  courts  cannot  be 
in  session  in  the  same  district  at  the  same  time 

5.  Under  the  law  as  it  now  exists  in  thbi 
territory,  since  the  act  of  congress  of  December 
21,  1883,  quaere,  can  two  courts,  in  tbe  asms 
district,  be  in  session  at  the  same  timel 

(Syllabus  by  tbe  Court) 
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Application  by  John  Domett  tox  release  on 
bmbeas  corpua.  Denied. 

On  the  Ist  day  of  January,  1894,  John  Dob- 
sett  filed  bis  petltim  for  a  vrlt  of  habeas 
«»inu.  He  was  tried  on  an  indictment  re- 
turned by  the  grand  Jury  of  Logan  county 
into  the  district  court  for  llie  crime  of  mur^ 
der.  Hla  trial  commenced  on  the  18th  day  of 
August,  1S93.  and  continued  from  day  to  day 
until  the  28th  day  of  Angoat,  1883,  the  court 
sitting  with  the  powon  of  a  United  States 
district  imd  circuit  court  On  the  latter  date 
a  Tcrdlct  of  guilty  was  rendered  against  him, 
a«  charged  In  the  Indictment  Motions  for  a 
new  trial  and  In  arrest  at  Judgment  were  filed, 
passed  upon  and  oranded  by  the  court  and 
on  the  28th  day  of  August,  18^  the  court 
pronounced  judgment  of  death  upon  him,  fix- 
ing the  date  of  bis  execution  January  8, 
1894.  Vrom  the  judgment  of  fbB  court  the 
defendant  has  appealed,  and  the  appeal  iM 
now  pendtoff  In  tbib  court  In  the  meantime, 
to  wit  on  the  1st  day  of  Jannwy,  1894,  be 
instltnted  this  proceeding  In  habeas  corpus, 
alleging:  "(1)  Iftat  he  is  fltegally  and  un- 
lawfully restrained  of  bis  liberty,  and  Is  om- 
fined  in  a  certain  jail,  commonly  known  and 
designated  as  the  TTulted  States  JiUL'  situ- 
ated In  the  city  of  Guthrie,  In  the  county  of 
Logan,  and  the  tMTltory  of  Oklahoma.  0!) 
TbRt  be  is  ao  held  by  one  B.  D.  Nix,  who 
is  the  lawfully  appointed  and  qualified  Unit- 
ed States  marshal  for  Oklahoma  Terrltwy, 
and  that  he  la  ao  held  by  the  aaid  Nix  under 
and  Tlrtue  of  a  certain  commltmfflit  and 
order  of  tiie  district  court  of  XiOgan  county, 
Oklahoma  l^ritory,  aa  more  fully  appears 
hereinafter.  <3)  That  heretofore,  to  wit  on 
the  18th  day  of  August  1803,  this  defendant 
was  being  held  In  custody  In  Xiogan  county, 
Oklahoma  Territory,  charged  with  the  crime 
murder  In  the  first  degree,  and  was  ao  held 
for  the  purpose  of  being  prosecuted  In  the 
dbrtrlct  court  <tf  Logan  county,  Oklahoma 
Territory,  sitting  as  a  United  States  court 
That  on  sold  18th  df^  of  August  1^  this 
defendant  was  cftUed  to  the  bar  of  the  dis- 
trict court  of  Logan  county,  aforenamed,  and 
a  trial  upouaald  indictment  was  begun  In  said 
oour^  and  that  said  trial  was  continued  from 
day  to  day,  and  proceedings  had  therein,  un- 
tU  the  28th  day  of  August  1893,  at  which 
time  a  verdict  of  goll^  was  rendered  In  said 
cause  against  this  defmdant  That  after- 
wards a  motion  for  new  trial  was  filed  in 
said  cause,  and  the  same  was  passed  upon 
by  said  court  and  orermled;  and  a  motion 
In  arrest  of  Judgment  was  thereupon  filed, 
which  motion  was  overruled  by  said  court 
and  this  defendant  was  by  said  court  sen- 
tenced to  be  hanged  on  the  8tb  day  of  Janu- 
ary. 1894.  That  this  defendant  Is  now  being 
held  by  the  itower  and  process  of  satd  court 
under  and  by  vtrtiie  of  the  proceedlnES  here- 
in set  forth.  That  heretofore,  to  wit  on  the 
2Sth  day  of  January,  1SD2,  the  territory  of 
Oklahoma  was  subdlylded  into  tluee  Judicial 


districts,  M  by  the  npreme  court  of  the 
territory  of  Ofcbtfaoma  twdwed  and  directed, 
and  that  one  of  said  Judicial  districts  was 
known  and  designated  as  the  'First  Judicial,' 
and  that  said  first  judicial  diati'ict  comprised 
the  counties  of  Logan,  Payne,  and  'A*  In  said 
territory  of  Oklahoma,  That  on  said  2Sth 
day  of  January,  18i^  the  said  supreme  court 
ot  the  territory  of  Olclahoma  met  in  session 
at  the  city  of  Guthrie,  and,  pursuant  to  the 
power  and  authority  vested  in  asAA  court  by 
the  organic  act  of  the  territory  of  Oklahoma, 
made  and  entered  of  record  an  order  provid- 
ing that  the  terms  of  the  ^strict  court  In  the 
first  Judicial  district  should  be  as  follows: 
That  a  term  of  said  district  court  should 
commence  in  the  dty  of  Guthrie,  In  the  coun- 
ty of  Logan,  on  the  first  Monday  of  March 
and  Septemb»  of  each  year;  and  that  a 
term  of  said  district  court  should  commence 
In  the  town  of  StiUwater,  In  the  county  of 
Payne,  on  .the  tUrd  Tuesday  In  April  and 
first  Tuesday  In  November  of  each  year;  and 
that  a  term  of  aaid  district  court  should  com- 
mence in  the  town  of  Clutndler,  In  the  county 
of  'A,'  on  the  fourth  Tuesday  of  May  and 
last  Tuesday  of  November  of  each  year. 
That  a  copy  of  the  record  of  the  proceedings 
of  the  snpr«ne  court  of  the  territwy  of  Okla- 
homa bad  on  said  2Sth  day  of  January,  1892, 
In  so  far  OS  the  same  rdates  to  and  affects 
the  terms  of  courtto  be  bolden  In  the  said  first 
Judicial  district,  Is  attached  to  this  petition, 
marked  'Bxhlblt  A,'  and  made  a  part  hereof. 
That  on  the  said  28th  day  of  January,  1892, 
and  at  all  of  the  times  m^itloned  in  this  pe- 
titkm  until  the  aiding  of  the  said  trial  of 
this  petitioner,  as  her^  set  forth,  the  "Boa. 
B.  B.  Green  was  Judge  ot  the  first  judicial 
district  of  the  toritory  of  Oklahoma  afore- 
named. That  in  compliance  with  the  provi- 
sions of  said  ordor  so  made  by  the  siqitreme 
court  of  the  twritwy  of  Oklahoma,  the  Hon. 
B.  B.  Green,  judge  of  the  first  judicial  dis- 
trict aforesaid,  opCTed  court  in  the  town  of 
BtlUwater,  In,  the  county  of  Payne,  in  the 
month  of  April,  on  the  third  Tu^day  there- 
of aa  by  law  provided,  and  held  court  there- 
in at  divers  and  sundry  times  during  the 
numths  of  April,  May,  and  August,  and  ad- 
journed said  court  from  time  to  time  from 
tiie  commencement  th«%of,  in  the  numth  of 
April,  until  the  1st  day  of  September,  1893. 
That  during  all  of  the  time  that  the  said  tri- 
al was  b^ng  held,  In  which  this  petitioner 
was  convicted  In  tbe  county  of  Logan,  as 
berein  set  fOTth,  tbe  district  court  of  the 
first  Judicial  district  was  in  actual  session 
in  the  county  of  Payne  In  said  first  judicial 
district  This  petitioner  avers  that  by  rea- 
son of  the  premises,  the  Hon.  E.  B.  Orem 
had  no  right  power,  or  authority  to  bold  a 
session  of  the  district  court  In  the  county  of 
Logan,  as  aforesaid,  and  that  the  said  dis- 
trict court  of  the  county  of  Logan  was  not 
and  could  not  be.  In  session  for  the  purposes 
of  the  transaction  of  any  business  whatso- 
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ertr,  and  that  aB  <tf  the  acts  done  and  per- 
formed the  said  E.  B.  Green  In  tbe  trial 
of  said  cause  were  without  authority  of  law 
and  contrary  to  law,  and  were  and  are  abso- 
lutely Told,  and  of  no  force  or  effect  what- 
Boerer.  This  petitioner  says  that  his  trial 
and  conviction  were  and  are  absolutely  Told. 
and  that  his  incarceration  thereunder  Is  llle- 
^1  and  unlawful."  The  petition  Is  verifled 
by  Georse  Oiurdner,  tme  of  tlie  attorneys  fw 
the  petitioner. 

Exhibit  A.  referred  to  in  the  complaint 
reads  as  follows: 

"United  States  of  America,  Torltory  of 
Oklahoma— ss.:  Be  it  remembered  that  <ni 
the  28th  day  of  January,  18D2,  the  supreme 
court  of  the  territory  of  Oklahoma  met  In  the 
dty  of  Guthrie,  pursuant  to  adjournment. 
And  there  were  present  Hon.  B.  B.  Green, 
chief  Justice,  pre^dins,  and  Hmi.  A.  J.  Seay, 
associate  Justice,  John  F.  SUme,  Esq..  aa> 
ststant  United  States  attorney,  WlUiam 
Grimes,  marshal,  by  J.  0.  Robb,  deputy, 
Charles  H.  Filstm,  derk.  and  E.  P.  Babcock, 
crlw.  Proclamation  of  the  opening  of  said 
court  harlntr  lieen  made  by  said  crier,  the  fol- 
lowing proceedings  were  had: 

"In  re  Changing  the  Date  Holding  Terms 
of  tbe  Dlstriet  Court  in  the  Various  Districts 
of  the  Territory  of  Oklahoma.  It  is  ordered 
I)?  the  court  that  a  term  of  the  district  court 
i;:ull  be  lield  in  the  Arst  Judicial  district  of 
Hald  territory  at  the  dty  of  Guthrie,  county  of 
iMgan,  commencing  on  the  Arst  Monday  of 
March  and  R^tember  of  each  year ;  and  that 
a  term  of  said  district  court  shall  be  held  at 
the  town  of  Stillwater,  in  the  county  of 
Payne,  commencing  on  the  tiilrd  Tuesday  in 
April  and  Arst  Tuesday  In  Norember  of  each 
year;  and  that  a  term  of  said  district  court 
shall  bo  h(^d  at  the  town  of  Chuidler,  in 
county  'A',  commencing  on  the  fourth  Tues- 
day In  May  and  last  Tuesday  In  November  of 
eaidi  year." 

"By  agreement  of  the  parties,  the  issuance 
of  the  writ  was  waived,  and  all  of  the  ques- 
tlous  submitted  upon  the  petition,  and  the 
agreed  statement  of  tbe  record  and  the  facts, 
as  f oltoivs: 

"  District  Conrt,  Payne  County,  Okla.  Ter- 
ritory.  Be  It  remembered  that  now,  at  tnls. 
time,  April  IS,  18I»8,  the  district  court  of  the  j 
first  judldnl  clistrict  of  tbe  twritory  of  Okla-  | 
homa  sitting  In  and  for  said  county  of  Payne  j 
was  convened  at  the  hour  of  ton  o'clock  a.  m, 
fbr  l^e  regular  Aiirll  term,  1803,  and  was  by 
oi'der  of  mnrt  and  proclamation  of  court  crier 
duly  made  open  for  actual  transaction  of 
buslnesK.    There  was  present  Hon.  E.  B. 
Grocn.  John  F.  Stone,  assistant  TTnftptl  iStntes 
attorney,  T.  J.  HueKtim,  deputy  Ignited  States 
marshal  In  charge,  and  T.  O.  RIsley,  clerk. 

"  'District  Court,  Payne  County,  Okla.  T«t. 
Be  it  remembered  that  now,  at  this  time. 
April  2mh.  1W)S.  tbe  district  conrt  of  tbe  Arst 
Judicial  district  of  Oklahoma  Territory  sitting 
In  and  for  Payne  oounty  was  by  order  of 


court  duly  adjoomed  until  10  i^'dock  a. 
May  2nd,  1893,  after  having  had  ttie  forego* 
ing  proceedings. 

"  THstrlct  Courts  Payne  County,  Oklahoma 
Territory.  Be  it  remembmd  that  now,  at 
this  time.  May  2nd,  1803.  the  district  court  of 
the  first  Judicial  district  of  Oklahoma  Terri- 
tory sitting  in  and  for  Payne  county.  O.  T., 
was  by  ordw  of  court  duly  adjotuned  until 
ten  o'clock  a.  m.,  May  3rd,  i8SR. 

"  'District  Court,  Payne  County,  Oklahoma 
Territory.  Be  it  remembered  that  now.  at 
this  time.  May  3rd,  1883,  the  district  court  of 
the  first  Judical  dlstriet  of  Oklahoma  Terri- 
tcH-y  sitting  tn  and  fbr  Payne  county,  in  said 
territory,  was  1^  order  of  conrt  and  proda- 
niaticm  of  conrt  crior  duly  convened  at  tbe 
hour  of  10  o'dock  a.  m.  There  were  present 
Hon.  E.  B.  Green,  Judge,  Jtdin  F.  Stone,  as- 
slatant  U.  S.  district  attorney,  T.  J.  Hueston. 
deputy  United  States  mandial  in  diarge.  and 
Chas.  W.  McGraw,  dep.  district  derk. 

"  'District  Court,  Payne  Oounty.  Oklahoma 
Territory.  Be  it  remembered  that  now,  at 
this  time,  May  5th,  1883.  the  district  court  of 
the  first  Judldal  district  of  Oklahoma  Teni- 
tory  sitting  in  and  tm  Payne  county  was  by 
order  of  court  and  prodamatiw  of  court  crier 
duly  adjourned  until  Tuesday,  August  1st, 
1893,  at  10  o'dock  a.  m. 

"  'District  Court,  Payne  County,  Oklahoma 
Territory.  Be  It  rememboed  tbat  now,  at 
this  time,  Aug.  1st,  1893,  It  is  orisnA,  cimsld- 
ered,  and  adjured  that  tlw  district  court  of 
the  first  Judicial  dlatrict  in  and  for  said 
Payne  county  be,  and  it  is  hmby,  adjonxned 
until  Tuesday,  Aug.  16,  at  10  o'dodc  a.  dl,  A. 
D.1803. 

"  'IMstrtct  Court,  Payne  County,  Oklaboma 
Territory.  And  now  on  this  15th  day  of  Au- 
gust, A.  D.  1803,  it  is  wdered  by  the  Judge  of 
the  said  court  that  the  district  court  of 
Payne  county,  Oldahoma  Territory,  stand  ad- 
Joiuned  until  10  o'clock  a.  m.,  Monday,  Au- 
gust 2lMt,  A.  D.  1808. 

"'District  Court,  Payne  County,  Oklahoma 
Territory.  Be  it  remembered  that  now,  at 
this  August  2l8t,  180S,  it  is  (Wdwed,  cwsid- 
ered.  and  adjudged  that  tiie  district  conrt  In 
and  for  mid  county  be,  and  It  Is  hereby,  ad- 
journed until  Wednesday,  August  23. 1HU3. 

"  'District  Court,  Payne  County,  Oklaboma 
TeiTltory.  Be  it  remembwed  that  now,  at 
this  time.  Aug.  23rd,  1883,  it  Is  ordered,  con- 
sidered, and  adjudged  that  the  district  court 
of  tbe  first  Jodlcial  district  of  Oklahoma  Ter- 
ritory in  and  for  said  Payne  county  be,  and 
It  is  hereby,  adjourned  until  2  o'do<ft  p.  m., 
Tuesday,  August  29tb,  A.  D.  1803. 

"  'IMstriet  Court,  Payne  County.  Okhihoma 
Territory.  Be  It  remembered  that  now,  at 
this  time.  August  20th,  1803,  the  district 
court  of  the  first  Judicial  district  sitting  In 
and  for  Payne  county  in  said  territory,  at 
Stillwater,  was  convened  by  order  of  conrt 
and  prodalmed  by  court  crier  at  tiie  hour  of 
2  o'dock  p.  m.  fw  tbe  actual  transactitHi  of 
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bwlness.  niere  was  present  Hon.  E.  B. 
Oreen,  Judge,  T.  O.  Rlsley,  clerk,  S.  P.  King, 
caaatj  attorney  tn  and  for  aald  Payne  coun- 
ty,  and  F.  M.  Bnrdlck,  aherlff,  who  opened 
court  as  court  crier. 

"'Dtatrlet  Court,  Payne  County,  Oklabo- 
ma  Territory.  Be  It  remembered  that  now, 
at  this  time,  Sept.  lat,  1888,  the  district  conrt 
of  the  flrat  judicial  district  of  Oklahoma  Ter- 
rlbury  slttli^  In  and  for  said  Payne  county 
was  by  order  of  court  duly  adjonmed  until 
Tnead^,  November  7th,  A.  D.  1893,  the 
same  being  the  first  day  of  the  November 
term,  1893.' " 

"Territory  of  Oklahoma,  Payne  County— 
n.:  I,  W.  Lk  Norman,  deputy  clerk  for  Payne 
county,  of  the  first  Judicial  district  of  Okla- 
homa T^Tltory.  do  hereby  certify  that  the 
above  and  foregoing  is  a  true  and  correct 
transcript  of  the  records  and  journal  of  the 
district  court  of  the  first  judicial  district  of 
Payne  county;  and  I  further  certify  that 
the  said  district  court  adjourned  from  day  to 
day,  and  was  in  session  each  day,  after  it 
convened,  on  April  ISth,  until  April  29th; 
and  I  further  certify  that  the  said  court  ad- 
journed from  day  to  day,  and  was  In  ses- 
sion each  day,  from  May  3rd  until  May  5th; 
and  I  further  certify  that  the  said  court  ad- 
journed from  day  to  day,  and  was  in  session 
on  each  day,  from  August  2&th  until  Sep- 
tember 1st  Witness  my  hand  this  10th  day 
of  January,  ISM.  [Signed]  W.  li.  Nor- 
man, Deputy  District  Olerk  for  Payne  Ooun- 
ty.  [Seal.]" 

"In  the  Supreme  Court  of  Oklahoma  Ter- 
ritory. In  the  Matter  of  the  Illegal  Imprls- 
oument  of  John  Dossett  It  Is  hereby  stip- 
ulated and  agreed  between  the  parties  here- 
to that  the  transcript  hereto  may  be  read  In 
evidence  upon  the  hearing  of  the  habeas  cor- 
pus proceedings  pending  in  the  abovi!  court, 
wherein  John  Dossett  Is  petitioner,  without 
any  objection  thereto  by  either  parly;  and  It 
is  further  agreed  that  the  district  court  of 
Payne  county  adjourned  from  day  to  day 
and  was  in  session  from  April  ISth  until 
April  29th,  Inclusive,  and  that  said  court  ad- 
journed from  day  to  day  and  was  In  bgsbIoo 
from  May  3rd  to  May  5th,  Inclusive,  and 
that  said  court  adjourned  from  day  to  day 
and  was  In  session  from  August  29th  to  Sep- 
tember Ist,  Inclusive,  as  sliown  by  the  ac- 
companying certlflcateJi.  [Signed]  A.  U. 
Huston  and  George  Gardner,  Attorneys  for 
PetlUoner.  John  F.  Stone,  Asst  U.  S.  At- 
torney." 

It  was  further  stipulated  by  the  parties  as 
follows: 

"In  Supreme  Court  of  Oklahoma.  In  re 
Imprisonment  of  John  Dossett  It  is  here- 
by stipulated  that  the  trial  of  the  petltiouer 
in  Logan  county  took  place  between  the  ISth 
and  the  28th  days  of  Aug.,  1893,  commencing 
on  the  18th,  and  ending  on  the  28tb.  [Sign- 
ed] John  F.  Stone,  Asst.  U.  S.  Atty.  George 
Gardner,  Atty.  for  Petitioner." 

The  case  was  argued  oiaUy  before  the  full 


benclt  and  very  aUo  and  exhaustive  writ- 
ten briefs  submitted  by  counsel  for  the  peti- 
tioner and  the  government    Writ  dented. 

Beekman  &  Peckham,  George  Gardner, 
and  A.  H.  Huston,  for  petitioner.  O.  B, 
Brooks,  Horace  Speed,  and  J.  F.  Stone,  for 
the  United  States. 

SCOTT,  J.  (after  stating  the  facts).  This 
proceeding  presents  three  Important  ques- 
tions, and  upon  the  solution  of  each  of  them 
depend  issues  of  great  Importance  to  the 
petitioner,  the  bench,  the  bar,  and  the  pub- 
lic: First  Has  the  district  court  any  author^ 
Ity  and  imwer  to  hold  adjourned  s^slons  of 
court  after  the  commencement  of  a  regular 
term,  at  a  time  or  times  not  designated  In 
the  order  of  the  supreme  court  fixing  the 
time  when  the  terms  of  court  shall  be  held? 
Second.  Are  the  proceedings  of  such  adjourn- 
ed term  coram  non  judlce  and  void,  and 
especially  If  the  regular  term  of  court  in 
another  county  In  the  same  district  bad  in- 
tervened between  the  time  of  the  adjourn- 
ment and  the  convening  of  the  adjourned 
sessions?  Third.  Was  the  district  court  of 
Payne  county  actually  In  session  at  the  time 
the  petitioner  was  tried  and  convicted? 
Counsel  for  the  petitioner  present  these  ques- 
tions to  the  court  in  their  brief  In  a  very 
scholarly  manner,  and  should  certainly  be 
commended  for  the  zeal  and  ability  shown 
In  its  preparation. 

Upon  the  first  question  there  appears  to 
be  less  diversity  of  opinion  than  upon  the 
second.  Indeed,  in  the  abstract  and  as  ap- 
plied to  courts  of  general  jurisdiction,  the 
weight  of  authority  gathered  from  the  re- 
ported cases  throughout  the  United  States 
holds  that  this  Is  one  of  the  necessary  powers. 
Irrespective  of  any  grant  or  concession  of 
right  by  express  statute,  and  without  which 
Inherent  power  of  conduct  of  its  affairs  and 
business  a  court  would  become  a  mere  ma- 
chine, In  which  condition,  should  any  for- 
tuitous circumstance  cause  a  suspeusion  of 
its  business  and  functions  In  the  midst  of  a 
regular  term.  It  would  have  no  power  with- 
in itself  to  adjonm  over,  and  to  again  start 
Its  machinery  Into  operation  until  its  next 
regular  session.  Courts  in  all  civilized  coun- 
tries are  instituted  for  the  dispatch  of  public 
business,  and  are  not  to  be  circumscribed  by 
legal  technicality,  In  this  rapid  commercial 
era,  by  the  rusty  usagi'S  of  the  past,  but 
adapting  tJiemselves  to  the  progressive  march 
of  civilization,  must  conform  their  rules  of 
procedure  to  meet  the  necessities  of  the  age. 
Counsel  for  petitioner  argue  with  consid- 
erable ingenuity  against  the  power  of  the 
district  court  of  this  territory  to  hold  any 
other  than  regular  terms  of  court,  and  place 
particular  stress  ui>on  certain  words  con- 
tained In  that  portion  of  the  organic  act  of 
the  territory  which  directs  the  action  of  the 
supreme  court  in  fixing  where  and  when 
terms  of  the  district  courts  shall  be  held  In 
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the  Tarlons  diBtrlcta.  That  portion  of  tte 
organic  act  referred,  to  reads  as  follows: 
"Sec.  9.  The  supreme  court  shall  define  said 
judicial  districts  and  shall  fix  the  times  and 
places  at  each  county  seat^  In  each  district 
where  the  dtetrict  court  shall  be  held,  and 
designate  the  judge  who  shall  preside  there- 
in." St  1890,  p.  41.  Now,  there  can  be  no 
doubt  that  it  might  have  been  competent, 
under  this  section,  for  the  supreme  court  not 
only  to  deedgnate  the  day  upon  which  each 
term  should  commence,  but  also  to  designate 
the  day  on  which  each  -term  should  end,  had 
that  body  seen  proper  to  do  so;  but,  in  per- 
forming their  duties  under  this  head,  that 
court,  In  its  wisdom,  saw  fit  only  to  fix  the 
dates  of  the  commencement  of  each  term 
of  the  district  court  in  the  several  counties, 
and  remained  silent  as  to  the  duration  and 
the  date  of  the  termination  of  the  session; 
hence,  when  we  come  to  conrider  the  ques- 
tion of  the  limits  of  time  allotted  to  each 
term,  and,  in  connection  there witli,  also  when 
each  term  shall  be  regarded  as  at  an  end, 
we  must  necessarily  find  where  the  power 
abides  to  continue  in  sessUm,  adjourn  orer 
temporarily,  or  adjourn  the  term  sine  dl& 
No  contention  will  arise  upon  the  proposition 
that  a  court  of  general  jurisdiction,  once  In 
session  upon  the  day  fixed  by  law  for  its  reg- 
ular term  to  commence,  may  continue  In  ses- 
sion, should  Ita  business  justify,  until  such 
time  as  another  regular  term  of  the  same  or 
another  court  in  the  same  district  shall  arrive, 
when,  if  not  adjourned  over  by  the  action  of 
the  court  Itself,  by  operation  of  law.  one  term 
would  end,  and  the  new  term  would  begin; 
nor  win  there  be  any  contention,  the  length 
of  time  a  court  shall  last  not  being  fixed, 
that  the  court  may  adjourn  sine  die  at  any 
time  after  convening.  Thus  far,  at  least, 
the  court  has  full  control  of  its  own  busi- 
ness and  actions.  A  much  more  serious 
question  arises  when  we  come  to  a  consid- 
eration of  the  point  whether  the  district  court 
can  adjourn  for  a  conBldernble  number  of 
days,  and  then,  on  the  adjournment  date, 
resume  its  functions,  and,  thus  resumed,  ad- 
journed sessions  became  a  part  of  the  regu- 
lar term. 

It  Is  strenuously  contended  by  counsel  for 
petitioner  that  In  this  territory,  under  the 
provisions  of  the  organic  act,  and  by  the 
action  of  the  supreme  court  In  fixing  the 
times  and  places  when  terms  of  court  shall 
be  held,  adjourned  sessions  cannot  be  held 
by  the  district  court,  but  that,  when  an  ad- 
journment of  the  regular  term  is  taken,  the 
term  lapses,  and  the  session  cannot  again 
be  resumed  without  an  order  of  the  supreme 
court  permitting  It  to  be  done.  On  reason 
and  weight  of  authority  we  do  not  think  the 
position  of  counsel  is  tenable.  The  languafre 
of  the  organic  act.  Interpreted  by  the  ordi- 
nary rules  of  construction,  may  well  be  held 
to  mean  that  the  supreme  court  shall  fix 
the  time  when  courts  shall  begin  to  be 
held,  without  any  reference  to  the  duration 


or  eontinuliy  of  fhtir  holding,  ttiat  being 
left  to  the  wisdom  of  the  presidlne  judge, 
whose  knowledge  of  the  volume  of  badness 
to  be  transacted  In  each  court  of  his  dis- 
trict would  enable  him  to  best  Judge  of  the 
necessity  for  longer  ae  shorter  sessioDS  itf 
each  court  Furthermore,  It  is  evident  from 
the  language  of  tiie  organic  act  that  con- 
gress did  not  mean  to  confer  <m  the  su- 
preme court  the  sole  power  to  detrainine 
tiie  length  of  time  each  term  Should  last, 
toe,  had  congress  so  intended,  It  would  have 
been  easy  to  have  made  such  a  provlidon. 
No  provision  of  this  kind  being  ccmtalned  in 
the  act,  and  the  supreme  court,  In  fixing  the 
terms  of  the  several  district  courts,  having 
placed  no  limitatkm  on  the  length  of  the 
twms,  it  mi^  f^ly  be  inferred  that  the  cm- 
trol  oC  those  matters  was  purposely  1^  tn 
the  discretion  of  the  various  district  judges, 
provided  that  the  exercise  of  such  author- 
ity Is  within  the  ordinary  scope  and  nuige 
of  their  powers,  apart  from  any  repress  m- 
actment  or  rule  of  procedure  conferring  upon 
them  tiie  light  to  do  sa  Uptu  tiils  brand* 
of  the  question  we  derive  valuable  assistance 
from  the  very  able  and  masterly  brief  ot 
caanael  for  the  government,  which  Is  marked 
throughout  evidoicea  of  deep  and  careful 
research,  extending  over  the  entire  Add  of 
American  authorities,  the  recapitulation  of 
which  may  well  be  said  to  set  at  rest  all 
doubt  as  to  the  power  of  courts  of  genwal 
jurisdiction  to  ccmtrol  and  direct  tbtir  own 
sessions  after  once  convening  on  the  day 
fixed  by  law. 

In  the  case  of  Bank  v.  Withers,  6  Wheat. 
106,  Chief  Justice  Marshall,  in  the  opinion 
of  the  court,  says:  "The  sole  question  in 
the  cause  is  whetiier  the  adjournment  from 
the  16th  of  Hay  to  the  fourth  Monday  in 
June  was  a  continuation  of  the  April  term 
or  constituted  a  distinct  term.  There  being 
nothing  in  any  act  of  congress  which  pre- 
vents the  courts  of  the  district  from  exer- 
cising a  power  common  to  all  courts, — tiiat 
of  adjourning  to  a  distant  day, — the  adjourn- 
ment on  the  16th  of  May  to  the  fourth  Mon- 
day In  June  would  be  a  continuance  of  the 
same  term,  unless  a  special  act  of  congress 
especially  enabling  the  courts  of  the  district 
to  hold  adjourned  sessions  m^  be  supposed 
to  vary  the  law  of  the  case.  That  act  Is  in 
these  words:  'And  the  said  courts  are  here- 
by invested  with  the  same  power  of  holding 
adjourned  sessions  that  Is  exercised  by  the 
courts  of  Maryland.'  These  words  do  not. 
In  themselves,  purport  to  vary  the  character 
of  the  session.  They  do  not  make  the  ad- 
journed session  a  distinct  session.  They 
were  probably  inserted  from  abundant  cau- 
tion, and  are  to  be  ascribed  to  an  apprehoi- 
slon  that  courts  did  not  possess  the  power 
to  adjourn  to  a  distant  day  until  they  should 
be  enabled  to  do  so  by  a  legislative  act  Bat 
this  act,  affirming  a  pre-existing  power,  ought 
not  to  be  construed  to  vary  the  nature  of 
that  power,  unless  words  ace  employed 
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■wbkih  manifest  such  Intention.  In  this  act 
tbore  are  no  twsh  wonto,  unless  they  are 
found  In  the  refwence  to  the  coui'ts  of  Mary- 
land. But  on  Inquiry  we  find  that  In  Mary- 
land an  'adjourned  seeslon'  Is  considered  as 
the  same  session  with  that  at  which  the  ad- 
journment was  made.  Since,  then,  the  term 
at  which  this  conditional  or  cSiix  judgment 
was  to  become  final  was  still  continuing 
when  it  was  set  aside,  and  the  defendant 
permitted  to  plead  to  the  declaration,  tiiran 
was  no  error  in  the  proceeding."  In  the 
case  of  Harris  t.  Gest,  4  Ohio  St  470,  cit- 
ing the  case  of  Bank  t.  Withers,  supra,  with 
approval,  the  court  says:  "Courts  are  not 
limited  In  their  power  of  adjournment  to  an 
adjournment  from  one  day  to  the  succeeding 
day.  They  hare  an  Inherent  power  to  ad- 
journ to  a  more  distant  day  when  not  re* 
strained  by  the  constitution  or  the  statute 
law.  •  *  *  When  this  power  Is  exercised, 
the  sitting  after  the  adjournment  is  a  pro* 
longatlon  of  the  regular  term,  and  in  con- 
templation of  law  there  is  but  one  term." 
The  supreme  court  of  Wyoming,  in  Be  Mao- 
Donald  (Wyo.)  33  Paa  18,  says:  "The  ques- 
tion involTed  here  was  presented  to  this 
court,  and  was  discussed  at  lengtii,  in  the 
case  of  Stirling  t.  Wagner  (Wyo.)  31  Fac. 
1032;  and  although  the  member^lp  of  this 
court  1^  been  changed  idnce  that  decision 
was  rendered,  which  may  account  for  the 
presentation  of  the  question  anew,  we  ad- 
hwe  to  the  ruling  in  that  caa^  and  hold  vich 
an  adjournment  over  an  int^renlng  term 
or  portion  of  a  term  of  the  district  court  for 
another  county  In  the  same  district  valid. 
It  was  in  accordance  with  the  nnlveraal 
practice  of  the  dLBtrlct  court  In  this  Jurisdic- 
tion to  so  adjourn  over  a  term  or  a  pwtlon 
of  a  term.  It  was  deemed  unnecessary  and 
unwise  to  disturb  this  practice,  wUch  has 
received  such  sanction  of  these  courts,  as 
such  an  action  on  our  part  would  result  in 
disturbing  and  annulling  too  many  Judg- 
ments. Besides,  there  never  was  any  stat- 
ute In  this  jurisdiction  prescribing  the  dura^ 
tion  of  any  term  of  the  district  court,  the 
length  of  its  sessions,  or  when  it  should  ad- 
journ; and,  in  the  absence  of  any  positive 
law  to  the  contrary,  a  district  court,  being  a 
court  of  general  and  superior  Jurisdiction, 
has  power  to  adjourn  to  a  distant  day,  even 
over  an  Intervening  term  or  portion  of  a  term 
held  in  another  county  or  the  same  district 
during  the  Interval  of  adjournment"  See, 
also,  SmiuT  v.  State,  105  Ind.  125.  4  N.  B. 
445;  easily  v.  State.  32  Ind.  62;  Samuels 
V.  State,  3  Mo.  73;  Lewln  v.  Dllle.  17  Mo. 
09;  Railroad  Co.  v.  Hand,  7  Kan.  380;  State 
V.  Knight,  19  Iowa,  90-09;  Cook  v.  Smith, 
54  Iowa,  040.  6  N.  W.  2.50.  and  7  N.  W.  16; 
Dunn  V.  State,  2  Ark.  229;  State  v.  Mont- 
gomery, 8  Kan.  358  (Brewer,  J.);  In  re 
MUllngton.  24  Kan.  214  (Brewer.  J.).  A 
thorough  review  and  consideration  of  the  au- 
tlutt'ltles  upon  this  question  conclusively  set- 
tles the  question  of  the  author!^  and  inher- 


ent right  in  all  courts  of  goaeral  Jurisdiction 
to  adjourn  thf^r  sessions  over  to  a  distant 
day.  and  over  Intervening  regular  terms  in 
other  counties,  and  then  to  resume  business 
at  the  adjourned  date,  and  that  such  re- 
sumed session  is  but  part  and  parcel  of  one 
and  the  same  term.  We  fully  agree  with 
this  doctrine,  and  hold  the  principles  fully 
applicable  to  the  district  courts  In  this  ter^ 
ritory. 

We  come  now  to  the  condderatlon  of  the 
really  Important  question  Involved  in  this 
case,  and  that  is  whether  the  petitioner  was 
tried  at  a  lata  of  court  and  at  a  time,  when 
anotfaw  term  of  court  In  another  oonn^  of 
the  same  district  was  in  session,  and  the  law 
as  appllcaUe  thereto.  There  is  no  contro- 
VWC7  upon  the  proposition  that  the  Logan 
county  district  court  was  In  session  from  the 
18th  to  the  28th  day  of  August,  1893,  both 
days  inclusive,  and  that  the  petitioner  was 
trted  between  those  dates,  and  that  the 
Himomble  B.  B.  Qreen,  mr^ddlng  Judge,  was 
present  during  oil  of  sold  time,  presiding 
over  that  court;  and  the  only  reas(ms  urged 
by  the  petitioner  why  said  session  of  I^ogan 
coun^  district  court  was  not  a  legal  term 
or  session  are— First,  because  the  court  had 
no  power  to  fix  and, hold  an  adjourned  term; 
second,  because  the  court  had  no  authority 
or  power  to  fix  the  time  and  hold  an  ad- 
journed session  In  Logan  county  after  the 
time  had  arrived  for  holding  an  Interven- 
ing teem  in  Payne  county;  third,  because  It 
is  alleged  that  the  adjourned  term  of  the 
district  court  of  Payne  county  was  actually 
in  session  at  the  same  time  that  the  peti- 
tioner was  being  tried  in  Logan  county. 

The  first  two  objectI<mB  urged  by  the  petl- 
tl(mer  against  the  legality  of  his  trial  must 
be  decided  against  him,  on  the  grounds  and 
upcm  the  authority  beretofwe  stated  and 
cited  in  this  opinion.  Let  us  tbea  carefoliy 
examine  the  third  ground  of  abjection,  and 
see  whether  It  Is  tenable.  The  transcript  of 
the  proceedings  of  the  Payne  county  district 
court,  as  certified  to  by  the  detk,  Is  before  us, 
and  It  is  stipulated  by  counsel  for  the  peti- 
tloner  and  for  the  government  that  It  may  be 
considered  in  evidence  by  us  without  objec- 
tion. This  transcript  shows  the  ccmvening 
of  the  court  in  regular  session  for  the  April 
term,  1893,  on  the  18th  day  of  April,  1803, 
the  Hon.  E.  B.  Green,  judge  of  the  first  Judi- 
cial district,  presiding,  nnd  further  shows 
that  on  the  5th  day  of  May,  1803,  the  Payne 
county  district  court  waa,  by  order  of  the 
court  and  proclamation  of  the  court  crier, 
duly  adjourned  until  Tuesday,  August  1, 
1893.  at  10  o'clock  a.  m.  The  record  falls 
to  show  the  presence  of  any  officers  of 
the  court  on  said  date,  or  that  the  court  con- 
vened at  all,  nor  docs  it  show  by  whose  order 
the  further  adjournment  was  taken  to  Tues- 
day, August  15,  1893.  Under  the  authorities 
It  will  not  do  to  say  that  the  failure  of  a 
Judge  to  attend  and  open  court  on  a  day  to 
which  It  has  been  adjourned,  after  havhw 
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regularly  conTened  on  the  day  fixed  by  litw, 
will  result  In  the  loss  of  the  term,  and  that 
hence  the  foilure  of  Judge  Greea  to  be  pres- 
ent In  Payne  county  on  the  Ist  day  of  Au- 
gust, 1893,  operated  as  a  loss  of  the  term  in 
that  county.  This  question  must  be  deter- 
mined from  a  dlflferent  standpoint.  The  tran- 
script further  shows  that  on  August  1,  1893, 
coiut  -was  adjourned  In  the  same  indefinite 
manner  to  August  15tb;  on  August  15th  to 
August  21st;  on  August  21st  to  August  23d;  on 
August  23d  to  August  29th;  and  that  on  Au- 
gust 29th  the  judge  and  all  the  officers  were 
present.  On  September  Ist,  court  was  ad- 
journed to  November  7,  1893,  which  was  the 
first  day  of  the  next  regular  term  for  Payne 
county.  We  are  miabie  to  say  that,  after  a 
session  of  court  Is  once  regularly  convened 
cm  the  day  fixed  by  law.  It  can  expire  In  any 
manner,  except  by  adjournment  sine  die  or  by 
operation  of  law.  This  is  the  rule,  and  is  too 
well  settled  to  admit  of  controversy.  In 
what  manner  can  a  session  of  court  expire  by 
operation  of  law  If  not  adjourned  sine  die? 
Will  the  failure  of  the  judge  to  attend  on  a 
distant  day  to  which  said  court  Is  adjourned 
lose  the  term?  We  think  not  The  Payne 
county  cotirt  was  theoretically  in  session  un- 
til the  first  day  of  the  regular  term  following 
In  that  or  another  county,  on  the  theory  that 
a  court  la  in  session  from  the  date  of  con- 
vening on  the  day  fixed  by  law  to  the  first  day 
of  the  regular  term  following  In  the  district, 
unless  adjourned  sine  die.  The  transcript 
cuts  no  figure  except  to  disclose  that  the  term 
was  not  adjourned  sine  die,  and.  if  not,  its 
period  of  dm-atlon  lasted  until  the  first  day  of 
the  regular  term  following. 

This  branch  of  the  subject  Is  ably  discussed 
In  Baliroad  Co.  v.  Hand,  7  Kan.  380  (King- 
man, C.  J.;  Brewer,  J.,  concurring;  Valen- 
tine, J.,  not  sitting).  Some  of  the  reasoning 
will  l>e  instructive  here:  "A  question  Is  raised 
in  limine,  of  considerable  importance.  The 
facts  necessary  to  underatand  it  are  these: 
The  vei'dict  In  the  case  was  returaed,  and 
Judgment  entered  tliereon,  on  Saturday,  the 
5th  of  December,  and  at  the  close  of  the  day 
the  court  adjourned  to  Monday,  the  7th;  but 
neither  on  Monday,  the  7tli,  nor  on  Tuesday, 
the  Sth,  was  any  court  held,  the  district  jud(;e 
being  absent.  On  the  Sth  of  December  the 
motion  for  a  new  trial  was  filed  with  the 
clerk.  On  the  9th,  the  judge  having  reached 
Lawrence,  the  court  was  opened,  and  the  mo- 
tion for  a  new  trial  was  heard  and  overruled, 
uud  time  given  to  make  a  case;  and  that  case 
so  made  raises  all  the  questions  but  one 
made  in  this  court  It  Is  insisted  by  defend- 
ant in  error  ttiat  all  the  proceedings  had  on 
Wednesday,  the  !)th,  were  coram  non  Judlc-e, 
and  present  no  basis  on  which  the  com-t  can 
act.  The  record  shows  that  on  Monday,  the 
7th,  and  on  Tuesday,  the  Sth,  the  court 
was  adjourned  by  the  sheriff,  the  order  i*e- 
clting  the  absence  of  the  judge,  being  de- 
tained by  a  severe  storm.  Section  719  of 
the  Civil  Code  la  referred  to  as  Bustalnlng 


the  coffrectness  of  ttie  acthn  of  tbe  aberiff. 
This  section  seems  clearly  to  ref^  to  the 
beginning  of  a  term,  and  ttaereftH»  Is  not 
applicable  to  tills  case.  It  was  Inserted  tar 
the  sole  purpose  of  savins  the  term  If  the 
judge  was  detained  from  tbe  place  for  any 
cause.  Thomas  t.  FogarQr,  IB  CaL  614;  Peo- 
ple T.  Sanchez,  24  Cal.  17.  By  common  law, 
a  failure  to  open  court  on  the  first  day  of 
the  term  wrouglit  a  loss  of  the  whole  term. 
People  V.  Bradwell,  2  Cow.  445.  The  great 
inconvenience  arising  from  this  principlt^ 
early  led  to  its  correction  by  legislation.  Ac- 
cordingly, the  English  parliament,  in  3  Geo. 
IV.  c.  10,  made  provision  that  the  court  mis^t 
be  opened  at  some  day  subsequent  to  the  first 
day  of  the  term,  and  that  all  records  and  pro- 
ceedings should  be  made  up  as  of  the  first 
day  of  the  term  (2  Bac.  Abr.  tit  'Courts,'  p. 
714);  and  our  examlmition  has  shown  that 
similar  laws  have  been  imssed  In  many  of 
the  states.  This  section  of  our  Code  having 
only  reference  to  the  beginning  of  the  term, 
the  act  of  the  sherlBF  in  adjourning  the  court 
was  simply  a  nullity.  Yet  we  do  not  think 
that  the  term  was  lost  by  the  adjournment  of 
the  court  on  Saturday  till  Monday,  and  \t* 
not  convening  till  Wednesday.  Tbe  term  of 
the  court  is  fixed  by  law.  Having  once 
opened,  it  so  continues  till  the  term  spires, 
or  an  adjotunment  sine  die  Is  made.  The 
adjoiu-nment  from  day  to  day  does  not  sos- 
pend  its  functions.  After  tbe  court  has  ad- 
journed for  the  day.  It  is  a  ccMnmon  practice 
for  grand  juries  to  continue  their  settsioiuw 
swear  witnesses,  pursue  their  investigations, 
and  find  bills;  and  petit  jiuies  frequently 
remain  out  all  night  in  delil)eration.  and 
make  up  their  verdicts,  while  the  jouraal 
shows  that  the  court  has  adjourned.  Each 
of  these  juries  is  part  of  the  court,  perftxiu- 
ing  important  frmctions;  aod  the  court  fs  al' 
ways  In  session,  in  fact,  so  that  It  can  protect 
the  juries  and  enforce  proper  conduct  on  their 
part  'For  all  general  ptmwses.  the  court  is 
considered  as  In  session  from  the  commence- 
ment till  the  close  of  Its  term.'  Barrett  v. 
State,  1  Wis.  175.  In  the  case  Just  cited,  (b*. 
court  had  adjotu-ned  till  the  next  day.  and 
some  hours  after  the  adjoimiment  and  be- 
fore the  next  day  had  begun,  received  a  ver- 
dict In  a  criminal  case,  which  was  held  good, 
on  grounds  that  necrasarily  cover  the  case 
under  consideration.  At  common  law.  the 
whole  period  of  a  term  was  looked  upon  as  & 
single  day,  and  everything  done  at  the  term 
was  resardod  as  done  of  that  day.  We  need 
not  point  out  what  innovations  our  statutes 
have  made  on  this  doctrine,  but  nowhere  find 
it  abrogated.  The  statute  stUl  makes  jmls- 
ment  liens  revert  to  the  first  day  of  tlie  term 
at  wlilcli  tiie  Judgment  was  remlered.  Th»'r«» 
is  an  evident  pm-pose  on  the  part  of  courts  to 
so  construe  the  law,  if  possible,  as  will  ui»- 
hold  the  sessions  of  courts  actually  doiu;; 
business.  See  Womack  v.  Womack.  17  Tex. 
1;  Cook  V.  Skelton,  20  III.  107;  Jone:!  v.  St.u.'. 
11  Ind.  357.   In  this  case  we^d  theiv  pn-^- 
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ent  the  Judge,  the  clerk,  and  other  ministe- 
rial officers  at  the  time  and  place  where  It  Is 
.hy  law  authorized  to  be  held,  properly  organ- 
ised at  the  beginQlng  of  the  term,  and  per- 
forming the  tanctlons  of  a  court.  This  must 
be  held  to  be  a  court  legally  constituted  and 
'  fully  authorized  to  transact  business.  2  Bac. 
Abr.  616,  tit.  'Courts.'  This  coucluslon  makes 
It  necessary  to  examine  the  various  questions 
raised  In  the  record." 

In  State  v.  Montgomery,  8  Kan.  358  (Brew- 
er, J.),  the  question  is  discussed  as  follows: 
"Upon  that  day,  then,  the  regular  term  of 
court  in  Anderson  county  oonmienced.  Up- 
on that  day,  too,  it  is  plain  the  term  of  the 
district  court  of  Douglas  county,  by  necessity, 
closed;  for  it  is  said  that  the  court  Is  con- 
sidered in  session  from  the  commencement 
to  the  close  of  the  term,  and,  if  the  term  did 
not  close  In  Douglas  county  at  the  time  it 
commenced  In  Anderson,  there  would  be  'two 
terms  of  the  district  court  In  session  In  the 
same  district  at  the  same  time,  doing  busi- 
ness and  trying  cases,  with  but  one  district 
Judge.*  It  does  not  appear  from  the  record 
that  there  was  practically  any  such  difficulty 
as  that  suggested,  or  that  the  Judge  of  the 
dlatrict  court  was  attempting  the  physical  Im- 
posslUllty  of  a  personal  presence  in  Oarnett 
and  Lawrence  at  the  same  time,  or  even 
that  the  Judge  pro  tern,  was  engaged  in  hold- 
ing court  in  Douglas  on  the  same  day  that  the 
regular  judge  was  holding  court  in  Ander- 
son county,— a  question,  by  the  way,  which 
may  toTOlve  consideration  very  different 
from  tliat  presented  by  this  record.  So  far 
as  appears  here  {tor  we  cannot  presume  diffl- 
cnltlee  and  collisions  when  none  are  shown), 
the  district  court  of  Douglas  county  was  ad- 
journed by  order  of  the  Judge  from  a  day 
prior  to  the  commencement  of  the  regular 
term  In  Andwson  coonty  to  a  day  subsequent 
to  its  close.  Was  such  adjournment  ultra 
Tires,  and  did  the  term  lapse  notwithstand- 
ing such  order?  This  Is  a  naked  question. 
The  legislature  has  named  the  day  for  the 
opening  of  a  term,  but  has  not  for  the  clos- 
ing. That  Is  conflded  to  the  dlBcretloo  of 
the  Judge,  and  Is  determined  by  12ie  amount 
of  business  and  the  necessity  of  suitors.  By 
section  10  of  the  amendment  to  the  Code  of 
OiTll  Procedure  In  1870  (Laws  1870,  p.  174), 
actions  are  'triable  at  the  first  term  of  the 
court  after  the  Issues  tfaoein,  by  the  times 
fixed  for  pleading,  are  or  shoidd  have  been 
made  np  ten  days  befwe  the  term.'  It  may 
often  happen  that  the  time  Is  Insnfflclent  to 
dispose  of  all  the  triable  actions  In  one  coun- 
ty bef(x«  the  day  fixed  for  the  commence- 
ment  of  the  term  In  another.  Has  the  law 
given  to  a  party  the  right  to  have  his  case 
tried  at  a  given  tmn,  and  at  the  same  time 
denied  the  court  the  power  to  secure  that 
right?  Again,  section  10  of  the  acts  con- 
cerning district  Goorta  (Qen.  St  p.  308)  pro- 
vides that  the  'Judges  of  the  several  district 
courts  shall  have  the  power  to  hold  such  spe- 
cial and  adjourned  terms,  in  any  county  In 
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th^  respective  districts,  as  they  may  deem 
necessary.'  For  special  terms,  notice  is  re- 
quired, but  for  an  adjourned  term  a  simple 
order  adjourning  the  court  to  a  given  time  Is 
all  that  is  necessary.  A  special  term  is  a 
separate.  Independent  term.  An  adjourned 
term  Is  but  a  continuation— a  part— of  the 
regular  term.  Giving  the  district  court  pow- 
er to  hold  an  adjourned  term  gives  it  power, 
not  to  adjourn  from  day  to  day,  but  to  ad- 
journ over  a  length  of  time,  over  intervening 
obstacles  to  the  holding  of  court.  It  seems 
to  contemplate  Just  such  an  exigency  as  the 
present,  where  the  business  in  one  county 
is  incomplete,  and  yet  the  day  fixed  for  the 
commenctMuent  of  the  term  In  another  has  ar- 
rived. The  time  of  such  adjournment  Is  not 
restricted  unless  it  is  deemed  to  be  by  the 
commencement  of  the  succeeding  regular 
term  in  that  county.  Being  but  a  continua- 
tion— a  part— of  the  regular  term,  the  unfln- 
nlshed  business  may  be  completed,  bills  of  ex- 
ceptions signed,  etc.  Again,  while  it  Is  true 
uiere  is  a  sense  In  which  It  may  be  said  that 
the  court  Is  considered  In  session  from  the 
ccmunencement  to  the  close  of  the  term,  and 
this  theoretical  continuity  involves  the  pres- 
ence In  the  county  of  all  the  officers  of  the 
court,  including  the  Judge,  yet  there  Is  a  prac- 
tical limit  to  the  application  of  this  doctrine, 
beyond  which  an  attempt  to  carry  It  Involves 
a  manifest  absurdity.  Supposing  that  a 
Judge  holding  court  In  some  adjoining  county 
during  the  present  we^  should  adjourn  for 
a  day,  and  come  here  to  attend  the  State 
Fair,  and  that  during  that  day  an  exigency 
should  arise  In  bis  coun^  which  demanded 
the  Immediate  exercise  of  the  restraining 
power  of  an  Injunction,  to  whom  shall  the 
application  thereby  be  made?  By  section 
238  of  the  Civil  Code  the  district  Judge,  'or  In 
his  absence  from  the  county,  the  i»«bate 
Judge,'  may  grant  an  injunction.  Now,  by 
the  strict  thewy  of  the  continuity  of  the 
term,  the  district  Judge  is  present  lo  the 
county,  and  therefore  the  probate  Judge  has 
no  jurisdiction.  As  a  matter  of  actual  fact, 
he  Is  absent  from  the  coimty,  and  therefore 
the  probate  Judge  has  Jurisdiction.  Unques- 
tionably, the  latter  view  Is  correct,  and  illus- 
trates a  practicable  limitation  to  the  Idea  of 
the  continuity  of  the  term.  We  conclude, 
then,  that  the  adjournment  of  the  district 
court  from  the  0th  to  the  24th  of  March  was 
not  ultra  vires,  that  the  term  did  not  lapse  on 
the  13th  of  March,  and  that  the  bill  of  ex- 
ceptions la  a  part  of  the  record,  and  that  the 
errors  alleged  la  It  are  proper  subjects  for 
our  consideration.*' 

Under  these  authorities,  and  the  law  as  we 
und«^tand  It,  our  dotf^minntlon  Is  this: 
While  the  Payne  county  court  was  theoreti- 
cally in  session,  as  lUtistrated  in  State  v. 
Montgomery,  yet  the  actual  fact  is  that  Judge 
Green  was  at  Guthrie,  Ijogan  county,  during 
the  period  from  August  ISth  to  August  28th, 
Indosive,  trying  John  Possett  for  murder. 
The  transcript  shows  this.   He  was  not  "at< 
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ternpUa?  the  physical  Impossibility  ot  being 
personally  present  at  both  places  at  the  same 
time."  The  fact  that  an  adjournment  was 
taken,  or  attempted.  In  Payne  county,  from 
time  to  time,  makes  no  difference.  Had  Au- 
gust 1st,  or  any  of  the  prerloiu  dates  upon 
which  adjournments  were  attempted  or  tak- 
en, been  the  first  day  of  a  regular  term,  un- 
der the  authority  of  the  TerrlU  Case  (Kan.) 
34  Pac.  4S7,  and  McClaskey  Case,  Id.  409,  the 
term  on  August  1st.  or  any  of  those  prior 
thereto  when  the  judge  failed  to  attend, 
would  have  been  lost,  or,  undw  the  law  as 
It  la  now  (section  462C,  St  1893),  on  a  failure 
to  comply  with  the  statutory  requirements  on 
the  first  and  second  days  of  the  term,  the 
same  result  would  have  followed;  but  wha-e 
the  term  had  regularly  opened,  and  was  le- 
gally In  session,  neither  of  these  rules  would 
apply.  We  think  that  the  "theoretical  ses- 
sion" of  the  Payne  county  court,  illustrated 
in  State  T.Montgomery  by  the  learned  justice 
delivering  the  opinion,  applies  with  pecul- 
iar force  to  this  caae,  and  is  not  such  session 
of  court  OB  the  law  contemplates  to  inter- 
fere with  the  regular  and  lawful  transac- 
tion of  business  In  Logan  cotmty.  The  tran- 
script shows  nothing  more  than  the  adjourn- 
ments, and  for  these  the  presence  of  the 
ludee  was  not  essential,  after  the  court  was 
once  opened  regularly  according  to  law.  We 
hold  the  Logan  county  term  to  have  been 
legal,  and  that  the  alleged  sessions  of  the 
Payne  county  court  were  not  such  as  are 
contemplated  in  the  observance  of  the  rule 
that  two  courts  cannot  be  in  session  in  the 
same  district  at  the  same  time.  We  are  not 
ready  to  concede  the  question  as  to  whether, 
under  the  law  as  it  now  exists  In  this  terrl- 
torysince  the  act  of  eongressof  December  21, 
1803,  and  some  very  respectable  late  author- 
ity, even  this  cannot  transpire  legally.  View- 
ing the  law  as  we  do,  the  application  and 
writ  for  the  release  of  the  petitioner  will  be 
denied.  It  is  so  ordered.  All  the  Justices 
concurring. 


SPRAT  T.  TERRITORY. 
(Supreme  Court  of  Oklahoma.  Sept.  7,  1804.) 
ChiHinal  IiAir— APPtAU 

1.  When  a  criminal  cause  is  hronght  here 
upon  writ  of  error  or  appeal,  in  euch  a  man- 
ner that  the  court  cannot  pass  upon  the  sub- 
Btantinl  richts  of  the  parties,  the  proTisions  of 
the  statute  relating  thereto  must  be  strictly 
cam])iiod  with. 

2.  An  agreement  of  attorneys,  prescribing 
the  time  or  manner  of  taking;  such  appeal  or 
brinping  such  writ  of  error  here,  cannot  be  sub- 
stituted in  lien  of  the  provisions  of  the  statnta 

(Syllabus  by  the  Court) 

Error  to  district  court  Oklahoma  couoty; 
twfore  Ji  stice  J.  R.  Clark. 

.lohn  Spray  was  convicted  of  a  criminal 
oBFonse,  and  brings  error.  Dismissed. 

Amos  Green  &  Son,  for  plaintiff  in  error. 
0.  A.  Calbraith.  Atty.  Uen.,  and  J.  H.  Woods, 
for  the  Territory. 


McATBE,  J.  The  plaintiff  In  mar  was 
Indicted  by  the  grand  Jury  of  Oklahoma 
county  for  a  rape  committed  upon  Etta  Fix, 
a  female  child  14  years  of  ag&  A  transcript 
of  the  testimony  of  the  prosecuting  witness 
and  of  the  plaintiff  in  error  is  filed  In  the 
case.  From  a  careful  examination  of  this 
testimony,  it  appears  that  a  number  of  oth- 
er witnesses  were  examined,  and  it  is  evi- 
dent that  no  true  estimate  can  be  formed  of 
the  merits  of  the  case  without  an  examina- 
tion of  the  other  testimony  also.  It  Is  not 
possible,  therefor^  to  pass  upon  the  substan- 
tial rights  of  the  parties.  To  do  this,  It  is 
Imperative  that  a  complete  transcript  of  the 
evidence  sbould  have  been  furnished.  This 
case  was  begun  under  the  Code  of  Criminal 
Procedure  in  force  when  the  indictment  was 
found,  December  8, 1801,  as  contained  in  the 
Statutes  of  Oklahoma  (Ed.  1890),  by  which 
It  Is  provided  in  article  16,  p.  1015,  that:  Sec- 
ticHi  4:  "The  appeal  must  be  taken  within 
one  year  after  the  judgment  is  rendered  and 
the  transcript  must  be  filed  as  hereinafter 
directed."  And  section  5:  "An  appeal  is  tak- 
en by  the  s^vice  of  a  notice  upon  the  clerk 
of  the  court  where  a  judgment  was  entered 
stating  that  the  appellant  appeals  from  the 
judgment  If  taken  by  the  defendant  a  sim- 
ilar notice  must  be  served  upon  the  prose- 
cuting attorney."  Section  7:  •  •  When 
the  appeal  Is  taken  the  app^iant  stiall,  with- 
in sixty  days  thereafter  piepare  and  s^ve 
upou  the  opposite  party,  or  his  attorney  an 
abstract  of  the  record  of  the  cause,  setting 
forth  so  much  thereof  as  he  may  deem  nec- 
essary to  clearly  present  the  errors  complain- 
ed of,  and  shall  accompany  It  by  an  assign- 
ment of  aror,  and  shall  file  in  the  office  of 
the  clerk  of  the  supreme  court  seven  printed 
or  type-written  copies  thereof,  and  the  clerk 
of  the  court  shall  then  docket  the  cause, 
plaintiff  and  defendant,  as  It  stood  in  the 
court  below.  •  •  •  Abstracts,  toriefa  and 
arguments  shall  be  in  such  form  and  filed  as 
the  supreme  court  may  by  rule  direct" 
Judgment  was  rendwed  I>ecemt>er  18,  1882. 
The  notices  were  not  served  as  iKescrltied  In 
sections  4  and  6. 

The  provisions  cited  In  section  7  were  not 
compiled  with.  In  lieu  thereof,  the  follow- 
ing agreement  was  attempted  to  be  substi- 
tuted :  "It  is  hereby  stipulated  and  agreed 
that  no  writ  of  error  need  Issue.  Defendant 
in  error  hereby  traverses  the  aforesaid  as- 
signment of  error,  and  says  no  error  intv- 
vened  In  the  trial  below,  and  waiving  serr- 
ice  of  writ  and  agrees  that  the  court  hear 
the  case  on  the  record  and  papers  and  evi- 
dence filed,  and  without  the  filing  of  briefs 
by  either  party,  and  pass  upon  the  errors 
complained  of;  that  the  case  be  taken  up 
and  heard  by  consent  on  the  20th  day  of  the 
present  month,  or  as  soon  thereafter  as  the 
coiu-t  can  hear  the  same.  July  17th,  1893." 
This  agreement  was  signed  by  the  attorneys 
for  the  plaintiff  In  error  and  by  the  county 
attorn^  on  the  laat-named  mnxL  alat 
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by  the  atbmey  general  for  the  territory. 
Accompanying  ttaia  agreement,  tbe  transcript 
on  appeal,  together  with  excerpts  from  the 
evidence,  were  filed  In  this  court  January 
10,  1894.  No  attempt  has  been  made  to 
bring  the  ca^e  hete  In  the  manner  prescribed 
by  the  statute.  This  court  has,  as  authorized 
by  section  7,  given  directions  as  to  the  form 
In  which  abstracts  and  briefs  shall  be  pre- 
sented to  It  These  directions  bare  not  been 
complied  with.  When  a  criminal  cause  Is 
brought  here  upon  writ  of  error  or  ap[>eal  in 
such  a  manner  that  the  court  cannot  [nuts 
upon  the  substantial  rights  of  the  parties,  the 
provisions  of  the  statute  relating  thereto 
must  be  strictly  compiled  with.  An  agree- 
ment of  attorneys,  prescribing  the  time  or 
manner  of  taking  such  appeal  or  bringing 
such  writ  of  error  here,  cannot  be  substitut- 
ed In  lieu  of  the  provisions  of  the  statute. 
The  appeal  1>  dismissed.  AU  of  the  Justices 
concur. 


LIGHT  V.  CANADIAN  COUNTY  BANK. 

(Supreme  Court  of  Oklahoma.  SepL  7.  1894.) 

Abrbst  in  Civn.  PaooaiPiiios— Fraud— Biviaw 
ON  Appbai.  —  Ddb  Pbocsu  ot  Law—  Trial  bt 

JCRT. 

1.  The  proceedings  for  the  arreat  and  ball 
of  persons  who  are  charged  upon  affidavit  with 
having  removed  or  began  to  remove  a.uy  of  their 
property  out  of  the  jurisdiction  of  the  court 
with  the  intent  to  defraud  their  creditors,  or 
that  they  have  begun  to  convert  their  property, 
or  a  part  thereof,  into  money,  for  the  purpose  or 
placing  it  beyond  the  reach  of  their  creditors,  or 
that  they  have  property  which  they  fraudnlent- 
ly  conceal,  as  provided  in  the  statutes  of  Okla- 
homa (chapter  60.  art.  9,  {  4026),  and  upon  the 
terms  and  conditions  of  said  diapter,  and  upon 
the  arrest  of  the  person  eo  charged,  that  he  or 
they  may  be  committed  to  the  jail  of  the  connty 
until  discharged  by  law,  and  may  be  so  held  un- 
der arrest  until  It  be  found  by  the  court  upon 
hearing  that  the  statutory  grounds  stated  in  the 
affidavit  were  untrue,  or  that  the  money,  proper- 
ty, or  assets  80  referred  to  have  been  applied  to 
the  Pfiyment  of  Hhe  debt  sought  to  be  recovered 
in  the  action,  are  not  vlcdative  of  articles  5  and 
7  of  amendments  to  the  «mStitntfon  of  the  Unit> 
ed  States. 

2.  In  proceedings  before  the  probate  judge 
under  the  Htatntea  of  Oklahoma  (chapter66,  art. 
9,  "Arrest  and  Bail")  the  Judgment  debtor  lias 
not  a  right  to  a  trial  by  jury  upon  the  hearing 
at  a  motion  to  discharge  the  order  of  arrest  on 
the  ground  that  the  allegatfonB  in  iJie  affidavit 
on  which  the  order  of  arrest  was  granted  are 
nntrne. 

3.  In  proceedings  in  arrest  and  bail  the  af- 
fidavit may  be  amended,  at  the  discretion  of  the 
court,  when  It  contains  the  names  of  the  par- 
ties, specifies  the  amount  of  indebtedness,  and 
avers  a  statutory  ground  for  isauiog  the  order 
ot  arrest,  no  matter  how  defectively  the  points 
may  be  stated. 

4.  "Due  procesH  of  law"  Is  the  manner  of 
proceeding  which  has  always  been  recognized 
aa  constitutional  in  England  and  in  this  country 
in  the  particular  class  of  cases  to  which  the  one 
in  question  belongs,  the  person  subjected  to  it 
being  afforded  every  reasonable  opportunity  to 
defend  himself  of  which  tlie  nature  of  the  case 
will  admit. 

5.  Article  7  of  amendments  to  the  constitn- 
tfoo  of  the  United  States  preserves  the  rij^t  of 


trial  by  iuzr  In  sodi  dassos  of  cases  fn  whldk 

it  existed  at  the  time  of  the  adoption  of  the 
constitution.  In  so  far  as  the  legal  proceedings 
applied  at  that  time  to  the  ascertainment  of  the 
amount  for  which  judgment  was  to  be  entered; 
bat  the  methods  to  be  adopted  for  enforcing 
payment  of  the  amount  found  to  be  due  from 
the  judjrraent  debtor  are  within  the  legislative 
power  of  the  various  states. 

6.  This  court  will  not  reverse  a  finding  of 
facts  made  by  the  probate  court  upon  motion  to 
discharge  the  order  of  arrest  because  of  the  in- 
sufficiency of  the  evidence  upon  which  said  find- 
ing Is  based,  provided  the  evidence  reasonably 
tends  to  support  its  finding. 

(Syllabus  by  the  Court) 

Krror  from  probate  court,  Canadian  coun- 
ty. 

Action  by  the  Canadian  County  Bank 
against  Albert  E.  Light  An  order  for 
the  arrest  of  defendant  was  Issued.  A  mo- 
Hxm.  to  discharge  the  order  was  denied,  and 
the  court  found  that  plaintiff  was  entitled  to 
execution  against  the  person  of  defendant, 
and  the  latter  brings  error.  Affirmed. 

Plaintiff  in  error,  on  May  22, 1893,  executed 
and  delivered  to  defendant  in  error  his  prom- 
issory note  for  $^.75,  due  In  15  days  from 
date,  but  upon  the  payment  of  interest  in  ad- 
vance extensions  were  made  up  to  February 
7,1891.  It  appeared  in  evidence  that  plaintiff 
in  mor  made  a  loan  of  $355.75  from  the 
Canadian  County  Bank  on  March  22,  1893, 
and  agreed  to  pi^  tot  the  use  thereof  at  the 
rate  of  2  per  cent  per  month  until  paid,  and 
mortgaged  a  quarts  sectim  ot  land,  upon 
which  he  held  the  final  certtflcate,  to  the 
bank,  to  secure  the  pi^mwt  of  the  loan;  and 
thffleaf  ter,  on  August  %  1893,  he  was  noti- 
fied tbat  &ial  proof  on  the  land  was  8UQ>end- 
ed  because  the  notice  to  make  proof  was 
signed  by  the  recover  Instead  of  the  regis- 
ter, as  required  by  law.  Thavnpon  he  agreed 
with  one  Weednian  to  eoDvert  his  cash  en- 
try Into  a  homestead,  and  to  Immediately 
thereafter  relinquish  to  Weed  man  In  consid- 
eration of  |1,600.  This  scb^e  was  planned, 
and  the  money  thereafter  paid  incash  to  plain- 
tiff In  error  by  Weedman.  Plaintiff  In  oror 
gave  no  notice  to  the  bank  that  ^e  mortgage 
giVMk  to  It  as  security  was  then  wortUess, 
and  that  be  bad  arranged  vrith  Weedman  to 
make  It  so,  but,  p^dlng  the  execution  of 
the  agreement  to  convert  the  land  and  de- 
fraud the  bank  of  its  lien,  he  renewed  his 
note  in  the  bank;  still  concealing  from  It 
tills  tact  In  the  action  upon  the  note  he 
pleaded  the  statote  of  usury  against  his  con- 
tract with  the  bank,  and  claims  to  have  paid 
out  the  whole  amount  received  from  Weed- 
man  upon  a  debt  doe  his  brother,  and  In  ex- 
curaiona  to  Colorado  and  other  states.  On 
February  21, 1894,  defendant  in  error  brought 
Its  action  on  said  note  In  the  probate  court 
of  Canadian  connty  to  recover  the  amount 
thereof,  and  claiming  interest  from  and  after 
February  7,  1894.  On  the  same  day  that 
summons  was  issued  the  plaintiff  below  filed 
its  afildavit  for  an  order  of  arrest  of  Light 
under  the  prorlstons  of  article  9,  Code  Civ. 
Proc.,  aUeirlng  the  following 
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(1)  L^ht  had  conTertefl  hia  property  Into 
inouc7  for  the  purpose  of  placing  it  beyrad 
tlie  reach  of  his  creditors,  and  (2)  that  he 
has  pn^rty  which  he  f  raudnlostly  conceals. 
The  defendant.  Light,  was  arrested  on  the 
day  the  order  was  Isaoed.  On  Febmary  22d 
defendant  below  filed  a  motion  to  discharge 
the  order  of  arrest  on  the  ground  tliat  the 
averments  In  tiie  affidavit  upon  which  the 
order  was  issued  were  insufficient  in  law, 
and  pending  the  hearing  of  the  motion  to  dU- 
clutTge  tbB  order  of  (urest  Light  filed  a  sec- 
ond motion  to  discharge  the  order  of  arrest 
on  tiie  furtho-  and  additional  ground  that 
the  tacts  set  forth  In  the  affidavit  were  un- 
true.  OA  February  2Tth  the  cause  was  heard 
before  the  probate  court  upon  the  motion  to 
discharge,  and  over  the  objection  of  lAgtit 
the  court  permitted  the  bank  to  amend  Its 
affidavit,  which  was  accordingly  done,  and, 
on  leave  being  granted.  Light's  motion  to 
discharge  was  ^tended  to  cover  the  amended 
affidavit.  Upon  the  hearing  of  the  motion  to 
discharge  the  order  of  arrest  the  court  denied 
the  motion,  and  found  that  the  plaintiff  was 
entitled  to  execution  against  the  person  of 
Light,  and  ordered  that  he  be  placed  in  Jail 
nnUl  the  judgment  should  be  paid,  or  that 
defendant  be  discharged  according  to  law. 
The  defendant  below  Inrings  the  case  here 
tor  review,  alleging  oror  as  follows:  <1) 
The  court  eired  in  permitting  the  plaintifC 
below  to  amend  its  affidavit  for  arrest  in 
substance  by  alleging  additional  grounds  to 
those  set  forth  In  the  original  affidavit  (2) 
The  court  erred  in  denying  the  motion  of  the 
defendant  below  to  discliar^e  said  order  of 
arrest  on  the  ground  ot  the  insufficient^  of 
the  affidavit  for  arrest  <3)  The  court  erred 
In  renderiug  judgment  that  execution  be 
Issued  to  the  sheriff  to  arrest  titie  defendant 
and  imprison  him  until  said  debt  and  costs 
should  be  fully  paid,  ch:  defendant  discharg- 
ed according  to  law. 

Forrest  &  Gtmn,  for  plaintiff  in  error. 
Gillette  &  Brown,  for  defendant  in  error. 

McATEE,  J.  (after  stating  the  facts).  Thf 
first  contention  of  plaintiff  In  error  is  that 
the  court  erml  In  permitting  plaintiff  below 
to  amend  his  affidavit  for  arrest  in  substancf 
by  alleging  therein  additional  grounds  for 
arrest  to  those  set  forth  in  the  original  affi- 
davit, against  the  objection  of  the  defendant 
below.  This  is  incorrect  The  only  alle- 
gation not  made  In  the  original  affidavit 
which  appears  in  the  amended  one  is  "that 
he  has  disposed  of  his  property  with  Intent 
to  defraud  his  croditoi*s."  It  had  been  stat- 
ad  In  the  original  affidavit  "that  said  de- 
fendant, Albert  E.  Light,  has  converted  hU 
property  Into  money  for  the  puriKWe  of  pla- 
cing It  beyond  the  roach  of  his  creditors." 
If  one  converts  his  property  Into  money  for 
the  purpose  of  placing  It  beyond  the  reach  of 
bis  creditors,  that  will  be  disposing  of  it 
with  intent  to  defraud  his  creditors.  The 


ofber  amendments  of  the  affidavit  permitted 
by  the  court  yrete  enlargements  of  what  had 
been  stated  In  substance  In  the  original 
affidavit  The  whtde  amendment  was  such 
as  the  court  was  authorised  to  permit  in  or- 
der to  make  the  prooeedinga  in  the  case  to 
conform  to  the  provl^ns  of  the  Code  of 
ClvU  Procedure  (St  Okl.  vm,  1 4017,  p.  781). 
In  states  where,  by  the  dvU  srooedare, 
amendments  to  Ute  affidavit  are  antborlsedt 
it  Is  held  that  "When  the  affidavit  oontaina  the 
names  ot  the  parties,  and  specffies  the 
amount  of  the  indebtedness,  and  avers  a 
Btatutoi7  ground  for  bnntng  tbe  writ,  how- 
ever d^ectlvely  any  of  these  points  may 
be  stated.  It  may  be  amended."  Drake, 
Attaehm.  |  118;  Booth  t.  Bees,  26  IIL  45; 
Moore  v.  Manck,  79  111.  3D1;  Wells,  Fargo  & 
Co.  V.  Danftnd,  28  Kan.  487;  Robinson  v. 
Burton,  6  Kan.  204.  The  rule  thus  declared 
Is  upon  that  provision  ot  the  CivO  Code 
which  provides  that:    "The  court  may 

*  *  *  in  furtherance  of  Justice  and  on 
such  terms  as  may  be  proper,  am«id  any 
pleading,  process  or  proceeding,  •  •  • 
or  by  inserting  other  aU^atlons  material  to 
the  case,  or  conform  the  pleading  or  proceed- 
ing to  the  facta  proved,  when  such  amcnd- 
mwt  does  not  change  substantially  the  claim 
or  defense;  and  when  tbe  proceeding  falls  to 
conform  in  any  respect  to  the  provisions  ot 
this  Code,  the  court  may  permit  the  same 
to  be  made  conformable  thereto  by  amend- 
m«it"  The  rule  covm  the  amendment  per* 
mltted  by  the  probate  court,  and  Is  applica- 
ble to  proceedings  in  arrest  and  ball,  as  In 
attachment 

The  second  assignment  of  error  Is  that  Uie 
court  refused  to  discharge  the  order  of  ar- 
rest because  of  the  Insufficiency  of  the  affi- 
davit for  arrest  but  tbe  plalntitf  in  error 
does  not  state  In  his  brief  any  respect  in 
which  the  affidavit  Is  insufficient  and,  as  it 
conforms  to  the  requirements  of  the  Code  of 
Civil  Procedure,  it  is  sufficient  It  is  further 
assigned  for  error  that  in  denying  the  motion 
of  defendant  (plaintiff  In  error)  to  discharge 
the  order  of  arrest  because  the  facts  set 
forth  in  the  affidavit  for  arrest  were  untme^ 
the  court  erred.  The  court  below  passed 
upon  the  facts,  and  ttu^  will  not  be  reversed 
lu-i-e  inloBs  the  rulings  is  cleariy  against  the 
weight  of  evidence. 

It  Is  further  claimed  by  plaintiff  In  error 
under  his  fourth  assignment  of  error  that 
the  provisions  of  the  statute  (chapt«>  66* 
art  9,  H  148-154,  Code  Civ.  Proe.)  are  In  con- 
travention of  the  constitution  and  laws  of 
the  United  States,  and  that  tbe  order  of  tbe 
probate  Judge  to  the  sheriff  of  Canadian 
county  to  arrest  the  plaintiff  In  error,  and 
hold  him  to  bail  in  double  the  sum  of  ¥355.- 
75,  as  stated  In  the  affidavit  for  arrest  to  be 
due,  was  In  violation  of  article  5  of  amend- 
ments to  tbe  constituUon  of  tbe  United 
States,  providing  that  "no  person  shall  Iw 

*  *  *  deprived  of  life,  liberty  or  propniy 
without  due  process  of  Idwii^  that  bx  tbe 
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arrest  be  was  deprived  of  his  liberty  wttb- 
out  dtw  process  of  law;  tbat  the  arrest  and 
Imprisonmeat  of  a  citizen  on  an  affidarlt, 
to  be  kept  under  arrest  w  ball  until  dis- 
charged according  to  law,  la  not  In  any 
sense  "due  process  of  law,"  but  that  due  pro- 
cess of  law  Implies  jurisdiction  and  trial; 
and  further,  that  article  7  oC  amendments 
to  the  constitution  of  the  United  States  pro- 
Tides  tbat  "In  suits  at  common  law,  where 
the  value  In  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  Jury  shall  be 
preserved."  This  Is  a  suit  at  common  law, 
and  the  proceedings  in  arrest  In  this  case  are 
in  violation  of  the  constitution.  Upon  this 
contention  It  Is  to  be  said  that  "due  process 
of  law"  Is  the  law  In  Its  usual  course  of 
administration  through  courts  of  justice.  2 
Story,  Const  8§  l!>41-ie52;  Murray's  Lessee 
T.  Improvement  Co.,  18  How.  272;  Wyne- 
hamer  v.  People,  13  N.  Y.  378.  It  means  In 
each  particular  case  such  an  exercise  of  the 
powers  of  government  as  the  settled  maxims 
of  law  permit  and  sanction,  and  under  tmdti 
safeguards  for  the  preservation  of  individual 
rights  as  those  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  in  question 
belongs.  Stuart  v.  Palmer,  74  N.  Y.  191; 
Cooley,  Const.  Lim.  355.  It  is  probably 
wiser  to  leave  the  meaning  of  "due  process 
of  law"  to  be  evolved  "by  the  gradual  pro- 
cess of  Judicial  Inclusion  and  exclusion  as 
the  case  presented  for  decision  shall  require, 
with  the  reasoning  on  which  such  decision 
may  be  founded."  Mr.  Justice  Miller,  of 
the  United  States  supreme  court,  in  David- 
son V.  Board.  17  Ala.  Law  J.  223.  "The  pe- 
culiar necessities  which  call  tar  the  action 
of  an  officer,  and  whether  the  power  was 
exercised  In  the  same  manner  prior  to  the 
adoption  of  the  constltutitm  without  being 
regarded  as  a  violation  of  the  principles  of 
Magna  Charta,  may  be  considered;  and  If  It 
be  found  that  like  proceedings  have  always 
been  recognized  as  constitutional  In  England 
and  this  country,  and  If  the  person  subject- 
ed to  them  Is  accorded  every  reasonable  op- 
portunity to  defend  his  individual  rights 
which  the  nature  of  the  case  will  admit,— 
the  case  being  oue  In  which  the  end  sought 
to  l>e  obtained  is  lawful.— the  statute  can- 
not be  said  to  deprive  a  party  of  the  benefits 
of  due  process  of  law."  Judge  Cooley,  in  Ex 
rarte  Ah  Fook.  49  Cal.  4()(1.  It  does  not  nec- 
csHarlly  require  a  trial  by  Jvu-y  except  in  reg- 
ular common-law  proceedings.  Walker  v. 
Sanvinet.  92  V.  8.  00;  Reagh  v.  Spann,  3 
Stew.  <AI«.)  108;  In  re  Curry.  1  N.  Y.  Civ 
Proc.  U.31»;  Church  v.  Kolsey,  7  Sup.  Ct.  897; 
Donahue  v.  County  of  Will,  100  III.  94;  Hil- 
ton V.  Slorritt,  110  V.  S.  97,  3  Sup.  Ct.  548; 
People  T.  Haws,  37  Barb.  440;  The  J.  W. 
French,  13  Fed.  924;  Rlsser  v.  Hoyt,  53 
Mich.  185,  18  N.  W.  611.  So  of  article  7  of 
amendments  to  the  constitution.  The  con- 
stitutional guaranty  In  the  various  states, 
that  the  right  to  trial  by  Jury  shall  be  pre- 
wired and  shall  remain  Inviolate,  refers  to 


the  right  as  It  existed  at  the  time  of  the 
a<loptlon  of  the  constltntlon.  Tbat  amrad- 
ment  provides  that  "In  suits  at  common  law, 
when  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  Jury 
shall  be  preserved,"  etc.  That  declaration 
provides  that  the  right  of  trial  by  Jury  shall 
be  preserved;  that  Is,  kept  Just  as  it  was 
at  the  time  of  the  adoption  of  article  7  of 
amendments.  This  provision  does  not  ex- 
tend, but  preserves,  the  right  of  trial  by 
Jury.  Cases  to  which  it  was  not  then  ap- 
plicable are  stlU  exempt  from  Its  applica- 
tion. The  provision  is  also  made  In  such 
terms  as  to  Justify  the  view  that  It  was  In- 
tended to  apply  solely  to  the  ascertainment 
of  the  amount  or  value  In  controversy,  and 
for  which  Judgment  Should  be  entered  up, 
and  not  to  the  method  of  enforcing  the  Judg- 
ment of  the  court,  and  to  the  means  within 
the  power  of  the  court  to  compel  compliance 
with  Its  orders.  Such  methods  of  procedure 
for  enforcing  compliance  with  the  orders 
of  the  cofurt  are  within  the  power  of  the  leg- 
islatures of  the  various  states,  and  the  iwo- 
Deeding  for  arrest  and  ball  herein  referred 
to  Is  among  these  means.  "One  process  of 
law"  carries  with  it,  therefore,  the  right 
of  trial  by  Jury,  when  trial  by  Jury  has  been 
the  usual  course  of  adminlstratltm  in  the 
particular  class  of  cases  through  courts  of 
Justice  to  which  the  one  in  question  belongs. 
What  was,  at  the  time  of  the  adoption  of  the 
coDstltatl(»i  of  the  United  States,  the  usual 
course  of  administration  through  courts  of 
Justice,  was  grafted  Into  that  Instrument  un- 
der the  name  of  "due  process  of  law."  Haat 
term  carries  with  it  the  right  of  trial  by 
Jury  in  all  cases  In  which  trial  by  Jury  was 
a  part  of  the  usual  course  of  administration 
through  courts  of  justice  at  the  time  the 
constltntlon  was  adopted.  It  does  not  give 
the  right  of  trial  by  Jury  In  cases  In  which 
it  did  not  exist  at  that  time.  It  does  not 
give  It  in  the  large  fields  of  equitable  and 
admiralty  Jurisdiction.  It  does  not  take 
away  from  the  courts  the  power  to  punish 
contempts  summarily  without  the  Interven- 
tion of  a  Jury,  as  It  existed  at  the  time  of 
the  adoption  of  the  constitution.  At  the 
time  of  the  adoption  of  the  constitution  In 
proceedings  In  chancery,  if  the  debtor  was 
ordered  to  deliver  goods  or  property,  and  re- 
fused to  do  so,  he  was  adjudged  guilty  of 
contumacy,  and  was,  in  aid  of  and  to  en- 
force the  order  of  the  court,  subject  to  ar- 
rest and  Imprisonment  until  he  obeyed  the 
order.  The  order  was  made,  not  as  a  punish- 
ment for  guilt  or  crime,  but  as  a  means  with- 
in the  power  of  the  court  to  compel  obe- 
dience to  its  decrees.  The  order  was  made 
only  when  the  debtor  was  found  to  have 
property,  and  the  court  found  it  within  bis 
power  to  obey  the  order.  The  proceedings 
Id  aid  of  execution  and  the  proceedings  of  ar- 
rest and  ball  provided  for  In  chapter  Oft, 
art  9,  Code  Civ.  Proc.,  "Arrest  and  Bail,-' 
are  snbstltntes  ftn*  the  fwmer  pQwer  of  the 
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court  to  enforce  compliance  with  Its  decrees 
In  audi  cbanc^y  jaoceedlngs,  and  nfitblng 
more,  and  take  nothing  away  from  the 
rights  of  the  Judgment  debtor  as  tboae  rights 
exiuted  at  the  time  of  the  adoption  of  the 
constitution,  as  Is  abundantly  shown  by  the 
auth(HrltleB  hereinafter  cited.  The  guuantles 
relied  upon  by  the  plalntUf  In  error  are  in- 
terpretetl  by  the  great  preponderance  of  au- 
thority in  the  courts  as  leaving  the  rights 
of  creditors  and  debtors  unimpaired.  As 
tlie  right  to  compel  the  production  and  de- 
livery of  property  or  money  not  enmpt 
from  execution,  found  in  the  ownership  or 
contnd  of  the  debtw  at  the  time  of  execution 
levied,  by  arrest  and  irnKvisonment,  existed 
at  the  time  of  the  adoption  of  the  constitu- 
tion, so  it  exists  now  under  the  proceedings 
in  this  case.  It  is  now,  and  waa  then,  a 
method  of  coercion  adopted  against  the 
debtor  who  willfully  disobeys  the  order  of 
the  court  It  is  no  greater  and  no  leas,  but 
the  same,  "due  process  of  law"  guarantied 
by  the  constitution.  Wbea  the  property  or 
money  Is  delivered  In  obedience  to  the  or- 
der of  the  oonr^  or  the  court  Is  satisfied  tliat 
the  plaintiff  In  error  is  inciwaMe  of  obeying 
the  order  to  deliver,  it  will  be  its  duty  to 
order  tats  discharge. 

But  in  refusing  at  the  bearing  to  diacbarge 
the  order  of  arrest,  which  has  been  dedaredap- 
<Hi  as  error,  the  court  affirmed  the  statements 
of  the  ^davlt  of  arrest,  indudlng  the  state- 
ment that  the  defendant  has  property  whldi 
he  fraudulently  conceals.  A  finding  of  fact 
by  the  probate  court  will  not  be  reversed, 
or  Its  correctness  called  in  qiwstlon  here,  if 
the  evidence  appears  to  suppcnt  its  finding, 
and  that  court  having  found  It  sufficient. 
The  lei^slatmn  may  designate  the  cases  la 
which  the  court  may  punish  summarily. 
The  right  of  trial  by  Jury  is  Just  that  right 
as  it  existed  at  the  time  of  the  adoption  of 
the  constitution,  and  at  that  time  It  was  not 
the  right  of  the  Judgment  debtor  to  hare  a 
trial  by  jury  undw  proceedings  In  chancery 
to  enbtrce  obedience  to  the  orders  of  the 
court,  when  the  court  found  from  the  ^ts 
that  obedience  was  possible;  and  it  Is  not 
now  his  righi^  under  the  proceedings  in  this 
case,  in  wlilch  the  plalntiflF  in  arw  has  be^ 
personally  arrested  In  order  to  compel  blm 
to  pay  numey  which  the  court  btiow  found 
to  be  In  his  ownership  and  controL  and 
which  be  has  refused  to  do,  to  demand  a 
trial  by  Jury.  If  it  had  been  his  right,  be 
has  waived  it  by  going  to  trial  befwe  the 
probate  judge  without  demanding  a  Jury. 
In  re  Oldham,  89  N.  C.  23;  State  v.  Mc- 
CUngherty  (W.  Va.)  10  S.  B.  407;  In  re  Bur- 
rows (Kan.)  7  Pac.  148;  Kimball  v.  Connor, 
3  Kan.  414;  Kearney's  Case,  13  Abb.  Pr. 
459;  Ex  parte  Cohn,  55  Cal.  195;  Bx  parte 
Smith,  ^  Cal.  204;  State  v.  Burrows,  33 
Kan.  10,  5  Pac  449;  Murp'  v.  People.  2 
Cow.  815;  State  v.  McUlear,  11  Nev.  39. 
The  appeal  is  dismissed  and  the  Judfrnent 
below  affirmed.   All  the  Justices  concur. 


ROGERS  et  si.  v.  BONNBTT  et  aL 
(Supreme  Court  of  Oklahoma.   S^t.  7,  1894.) 

CORTBIBUnON  BBTVBHN  WBONODOBSS— JUBISDIC- 
TIOH  OB  FaoBATB  CocsT— Findings. 

1.  The  Board  of  Trade  of  Kiu^sfaer,  a 
corporation  incorporated  with  fl50  as  its  capital 
Rtock,  of  which  less  than  $75  was  paid  Dp. 
<'ontracted  with  A.  to  pay  him  $700  upon  the 
erection  of  a  flouring  mill,  but  failed  to  do  so: 
and  upon  suit  brought  by  A.  against  the  corpo- 
ration in  the  district  court  for  Kini^lier  coun- 
ty, and  Judgment  having  been  obtained  agAiost 
the  corporation  for  the  sum  contracted  for  as 
above,  and  execution  issued,  it  was  found  to 
be  without  property  and  insolvent.  A  receiver 
waa  appointed,  who  brought  suit  in  the  district 
court  against  the  plaintiffs  and  defendants,  as 
directors,  to  recover  against  them,  in  their  in- 
dividual and  private  capacity,  upon  the  contract 
with  A.,  ana  recover^  a  judgment  against 
them  for  tlie  sum  of  $075,  which  was  com- 

Sromised  and  paid  In  different  proportions  by 
.,  B.,  W.,  and  R.,  defendants  in  error.  8. 
and  B.  brought  suit  in  the  probate  court  against 
W.  and  R.  and  the  other  parties  to  the  suit 
for  contribution.  Held,  that  the  contract  made 
by  defendants  and  plaintiffs  with  A.  was  in  vio- 
lation of  section  10,  art.  3,  c  18,  St.  Old.  1890. 
and  was  illegal,  and  known  by  plaintiffs  and 
defendants  to  be  so,  or,  if  not  known  to  be  so 
by  them,  their  ignorance  of  its  illegality  was 
inexcusable;  that  plaintiffs  and  defendants 
were  joint  wrongdoers,  and  contribution  will 
not  be  enforced. 

2.  The  probate  conrt  has  tiie  same  jurisdic- 
tion as  that  of  the  district  conrt,  in  salts  at 
law  or  in  equity,  for  the  recovory  of  any  sum  of 
money  not  exceeding  $1,(X>0,  exclusive  of  costs, 
subject  to  the  exceptions  stated  in  section  1, 
art.  15,  c.  18,  St.  Okl.  1893. 

3.  The  refusal  of  the  conrt  below  to  state 
findings  of  fact  in  writing  and  concluuons  of 
law  upon  them,  when  requested  so  to  do  by  ei- 
ther party  to  a  suit,  before  Judgment,  ia  re- 
versible error. 

(Syllabus  by  the  Court) 

Error  from  probate  court,  Kingfisher  coun- 
ty. 

Action  by  W,  J.  Bomiett  and  D.  W.  Solo- 
mon against  F.  S.  Rogers  and  Z.  J.  Wallace. 
Judgment  for  plalntUb.  Defendants  bring 
ernw.  Reversed. 

T.  G.  Cutlip,  for  plointUte  in  emar.  W.  A 
Taylw,  for  defendants  in  error. 

McATBB,  J.  This  action  was  begun  in 
the  probate  conrt  of  Klngflaba  ooonty  on  the 
17th  day  oi  May,  1888,  to  eufbice  contrlbo- 
tlon  f^wn  alleged  Joint  oUlgors  upon  a  cm- 
tract  made  by  the  Board  of  Trade,  a  corpo- 
ration of  the  city  of  Kingfisher,  with  one  C 
D.  Addison,  by  which  said  corporation  bound 
itself  to  pay  1700  to  Addison  upon  the  ««c- 
tlon  and  maintenance  by  him  irfaflouringmlU 
in  the  city  of  KIngfiaher.  Addison  o^cted 
and  mtintained  the  mill,  and  demanded  of 
the  corporatiim  the  stipulated  sum  of  9700, 
and  received  therefrom  tiie  sum  of  V23,  and 
no  mare.  On  October  18,  iS&l,  Addiaon  aned 
the  corporation  In  the  dtetrlct  court  tor  the 
balance  of  the  sum  of  $700  rMuaiuing  unpaid, 
obtained  Judgmoit  thereon,  and  caused  ea»- 
cutikm.  to  be  issued  thereunder,  upon  which  re- 
turn was  made  of  "No  property  found."  Ad- 
dlfion  thereupon  applied  to  the.  district  court 
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for  the  appointment  of  »  reortver  for  llie  eat' 
poration,  aU^tng  tbat  tbe  stlbaczlbed  cai^ 
tal  8to<^  wsB  but  9150;  and  tbat  the  amount 
<a  the  pald-iqt  capital  ms  less  than  f  75;  and 
that  the  amount  asreed  by  the  corponttlon  to 
be  paid  to  him  (Addison)  was  greatly  In  ex- 
cess of  the  capital  atodc,  in  Tlolatlon  of  law; 
and  that  the  directors  were  liable  to  him  In 
their  Indlvidnal  capacity  for  the  amount  of 
the  indebtedness  remaining  due  upon  the  con- 
tract made  with  blm.  The  court  appointed  a 
receiver,  and  directed  him  to  commence  snit 
against  the  directors,  anumg  whom  were  the 
parties  to  this  suit;  and  the  recelvw  there- 
after obtahwd  against  them  therein  a  Judg- 
ment for  the  sum  of  9673,  which  was  aft^- 
wards  ctnnpromlsed  and  inld  In  various  pro< 
portions  by  Solomon,  Bonnett.  Wallace,  and 
Rogers.  The  defendants  t»ing  the  case  here, 
and  charge  enor  In  this:  Tbat  the  court  had 
no  Jurisdiction  of  the  sabjectrmattcr  of  the 
action;  that  the  court  retused  to  make  writ- 
ten findings  of  fact  and  conclusions  of  law; 
that  the  court  refused  to  permit  the  appd- 
lants  to  file  a  motion  tor  a  oew  trial. 

The  ctmtentlfHi  of  the  appellants  upon  the 
first  assignment  of  error  is  that  this  Is  a  suit 
for  ccMitrlbutlon.  and  hence  equitable  In  Its 
character;  that  the  probate  court  baa  no  equi- 
ty jurisdiction  except  that  which  was  ex- 
pressly conferred  by  law;  that  It  has  also  a 
limited  Jurisdiction;  and  that,  with  certain 
exceptions,  of  which  this  is  not  one,  the  pro- 
bate courts  hare  no  powos  exc^t  In  com- 
mon-law cases  upon  a  money  demand  In 
which  the  aid  of  equity  Is  required  to  retain 
the  status  of  the  parties  and  of  the  subject- 
matter  pending  litigation.  It  is  also  contend- 
ed by  plaintifTs  in  error  that  actions  at  law 
and  in  chancery  are  constitutional  branches 
of  judicial  procedm'e,  and  that  the  act  of 
eongress  creating  the  government  of  this  ter- 
ritory, and  conferring  tbe  judicial  power  up- 
on the  supreme  court  and  the  district  coiu'ts 
of  the  territory,  recognised  and  maintained  a 
clear  distinction  between  common-law  and 
chancery  actions.  It  is  by  the  act  extending 
the  jurisdiction  of  probate  courts  in.  civil  aid 
criminal  cases,  passed  by  the  legislature  of 
Oklahoma,  which  took  effect  December  25, 
1890,  and  In  article  15.  f  1,  thereof,  pro- 
vided that  "probate  courts  •  •  •  shall  In 
civil  cases  have  concurrent  jurisdiction  with 
tbe  district  conris  In  all  civil  cases  in  any 
sum  not  exceeding  one  thousand  dollars,  ex- 
clusive of  costs,"  etc. ;  and  it  was  by  act  of 
congress  of  March  3,  IHOl,  as  contained  In 
tbe  supplement  to  tbe  Revised  Statutes  of  the 
United  States  Cid  Ed.,  vol.  1,  p.  929),  enact- 
ed as  follows:  "Provided  that  in  addition  to 
the  jurisdiction  granted  to  tbe  probate  courts 
and  the  judges  thereof  in  Oklahoma  Terri- 
tory by  legislative  enactments,  which  enact- 
mcDta  are  hereby  ratified,"  etc.  So  tbat  In 
all  civil  cases  In  which  a  sum  of  money  Is 
sought  to  recovered  not  exceeding  $1,000, 
exclusive  of  costs,  the  probate  court  has  the 
Mune  OB  concurrent  Jurisdiction  as  the  dift* 


trlet  court  "OoncotrenP*  Is  "having  tba 
same  authority.  •  •  «  Such  and  auidi 
oourts  have  concoirent  Jurisdiction;  tbat  Is, 
each  has  ^  sanra  JiulBdlctioa."  Bonv.  Iaw 
Diet  p.  311.  "C!oncnzrent  Jurisdiction  la  that 
ot  several  dlffsent  tribunals,  each  author^ 
Ized  to  deal  with  tbe  same  subjectrmatter." 
Kap.  &  li,  Law  Diet  The  probate  court  has 
therefore  the  same  autluwity,  and  is  anthor- 
Ized  to  deal  with  such  a  case  In  the  same 
manner  and  to  the  same  degree  and  with  the 
same  Jurisdiction,  as  that  of  the  district 
courts;  and  "dvll  cases"  la  undoubtedly  used 
In  the  atatnte  as  exposed  to  "criminal  caaes." 
And  dvll  actions,  therefore.  Inclined  any  ac- 
tion In  which  a  litigant  may  be  entitled  to  a 
civil  remedy;  that  is,  to  a  remedy  which  is 
legal  in  its  cliaracter,  or  to  a  remedy  which  la 
eqidtable  in  its  character.  The  recovery 
sougbt  liere  Is  for  a  sum  of  mMiey  less  than 
91,000.  This  case  does  not  fall  under  one  of 
tbe  exceptions  to  the  provltion  above  cited, 
enlai^^  the  Jurlsdlctkoi  of  the  pn^te 
court  The  probate  court  has  therefore  Juris- 
diction to  bear  thia  case. 

It  Is  also  contended  plaintiffs  In  er- 
ror that  actions  at  commcm  law  and  in  chan- 
cery are  constitutional  branches  of  Judicial 
procedure;  and  that  the  acts  of  congress 
creating  the  government  ot  this  territOTy, 
and  conferring  judicial  power  upon  the  su- 
preme court  and  the  district  courts,  recog- 
nize and  maintain  a  clear  distinction  be- 
tween common-law  and  chancery  actions; 
and  that  the  code  abolition  of  these  actions 
will  not  prevail  In  federal  courts.  Upon 
this  contention  it  Is  to  be  said  that  the 
only  provision  made  upon  the  subject  in  the 
constitution  of  the  United  States  is  as  fol- 
lows: "The  Judicial  pow^  shall  extend  to 
all  cases  In  law  and  equity  arising  under 
the  constitution  or  laws  of  tbe  United  States, 
treaties  made  or  which  shall  be  made  un- 
der their  authority,"  etc:  So  that  actions 
at'  law  and  in  chancery  are  not  constltu- 
tional  branches  of  Judicial  procedure,  since 
no  provision  is  made  concerning  them  In 
the  constitution.  The  only  lurovlslon  relat- 
ing to  this  matter  contained  In  the  organic 
act  Is  that  of  section  9,— that  "the  supreme 
and  district  court  shall  possess  chancery  as 
well  as  commtm  law  jurisdiction;"  and  tiiere 
Is  therefore  no  "clear  distinction"  prevent- 
ing the  operation  of  that  portion  of  that  pro- 
vision of  section  10  of  article  2  of  the  Code 
of  Civil  Procedure  which  "abolishes  the  dis- 
tinction between  actions  at  law  and  suits  in 
equity,"  which  provides  that  "the  forms  of  all 
such  actions  and  suits  heretofore  existing 
are  abolished,  and  in  their  places  there  ^all 
be  hereafter  but  one  form  of  action,  which 
shall  be  called  a  civil  action."  Neither  is 
this  a  case  which,  as  is  contended,  appeals 
to  the  federal  powers  of  the  court 

Error  is  again  assigned  in  this:  tbat  the 
court  refused  to  make  written  findings  of 
fact  and  conclusions  of  law  thereon,  at 
plaintifTs  request    It  Is  provided  by  tbe 
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Code  of  Civil  Procedure  of  1890,  In  article 
19.  8  2,  that  If  any  one  of  the  parUea  re- 
quest It,  with  a  view  of  excepting  to  tlie  de- 
cision of  the  court  upon  the  conclusions  of 
law  Involved  in  the  trial,  "the  court  shall 
first  state  the  facts  in  writing,  the  conclu- 
sions of  law  upon  them,  and  Judgment  shall 
be  rendered  accordingly."  The  record  shows 
that,  when  the  case  came  on  for  trial,  the 
court  was  requested  iu  writing  to  separately 
state  Its  findings  of  fact  and  conclusions  of 
law,  which  the  court  failed  to  do.  This  1b 
reversible  error. 

Error  is  again  assigned  in  this:  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the 
demurrer  of  plalntifFs  In  error  covered  the 
objections  to  the  petition  anc^  evidence  that 
conti'ibution  cannot  be  enforced  in  this  case, 
since  the  statute  under  which  this  action 
Is  brought,  to  wit,  section  10,  art  3,  c.  18, 
St  Okl.  1S90,  provides  that  "directors  of  cor- 
porations must  not  make  or  create  debts  be- 
yond their  subscribed  capital  stock.  •  •  • 
For  a  violation  of  the  provisions  of  this  sec- 
tion, •  •  •  they  are  In  their  Individual 
and  private  capacity  Jointly  and  severally 
liable  to  the  corporation  and  to  the  cred- 
itors thereof  In  the  event  of  Its  dissolution, 
to  the  full  amount  of  the  debts  contracted." 
It  la  here  provided  that,  for  a  violation  of 
Its  provisions,  the  directors  shall  be  liable 
In  their  Individual  and  private  capacity, 
both  jointly  and  severally,  to  the  corpora- 
tion and  Its  creditors.  The  provision  here 
made  is  for  the  benefit  of  the  corporation 
Itself  and  Its  creditors.  No  relief  Is  sJTariir 
ed  by  It  to  the  directors  by  which  the  lia- 
bility Is  created  as  between  themselves  and 
against  each  other  for  contribution.  If  any 
such  relief  exists.  It  must  be  drawn  from 
the  principles  of  the  common  law.  This  suit 
Is  In  no  sense  a  suit  ux>on  contract  It  Is  a 
suit  lHt)ught,  as  the  pleadings  and  evidence 
show,  to  enforce  a  liability  created  by  stat- 
ute. That  makes  this  a  case  to  enforce  a  pe- 
nal liability  or  penalty.  A  liability  created  by 
the  statute  is  In  the  natiu'e  of  a  ptmlshmenc 
for  a  violation  of  its  provisions,  and  la  there- 
fore a  penalty  for  wrongdoing.  2  Bouv. 
Law  Diet  p.  318.  A  penalty  or  penal  sum 
Is  a  sum  of  money  payable  as  an  equivalent 
or  punishment  for  an  injury.  2  Rap.  &  L. 
Law  Diet  p.  945.  A  statute  providing  that 
officers  of  certain  corporations  shall  be  per- 
sonally liable  for  the  debts  of  the  corporation 
in  case  they  fail  to  file  the  annual  certificates 
of  their  condition  Imposes  a  penalty 
(Mitchell  V.  Hotchkiss,  48  Conn.  9;  3  Wil- 
liams' Ex'rs,  3d  Am.  Ed.,  1729 ;  U.  S.  t.  Dan- 
lei,  6  How.  11);  and  those  upon  whom  the 
penalty  Is  Imposed  are,  in  the  eye  of  the  law, 
wrongdoers.  A  contribution  will  sometimes 
be  enforced  as  '-L'tween  wrongdoers.  The 
rule  Is  that  If  the  person  seeking  the  contri- 
bution knew  the  act  by  which  the  liability 
arose  to  be  Illegal,  or  if  the  circumstances 
were  socb  "aa  to  render  his  Ignorance  inex- 


cusable, then  he  win  be  left  by  the  law 
where  his  wrongful  action  placed  him.  *  •  * 
Whoever,  by  hla  pleadings  In  any  court  of 
justice,  avows  that  he  has  been  engaged 
with  others  In  an  unlawful  action,  or  con- 
certed with  them  an  unlawful  enterprfae^ 
and  that  In  arranging  for  the  carrying  it 
out,  he  has  been  unfairly  treated  by  his  as- 
sociates, or  has  suffered  an  Injustice  which 
they  should  redress,  will  be  met  by  a  refusal 
by  the  court  to  look  any  farther  than  his 
pleadings,  which  it  will  at  once  ord«-  to  be 
dismissed."  Cooley,  Torts,  pp.  148, 140^  Herr 
V.  Barber,  2  Mackey,  545;  Miller  v.  Fenton, 
11  Paige,  18;  CampbeU  t.  Phelps.  1  Pick. 
62-65;  Vose  v.  Grant,  15  Mass.  505,  521; 
Peck  T.  Ellis,  2  Johns.  Ch.  131;  Acheaon  v. 
Mlll«-,  IS  Ohio,  1;  Gumpston  t.  Lambert.  IS 
Ohio  St  81;  Armstrong  Co.  t.  Clarion  Co.. 
68  Pa.  St  218;  City  of  Philadelphia  v.  Col- 
lins, 68  Pa.  St  106;  Coventry  t.  Barton,  17 
Johns.  142;  P&rcy  v.  Clary,  32  Md.  245; 
Spaulding  v.  Oakes,  42  Vt  343;  Churchill  t. 
Holt  131  Mass.  67.  If  the  same  facts  are 
shown  upon  the  evidence,  the  same  reason- 
ing' win  apply.  The  rule  may  appear  to  be 
a  hard  one,  but  It  is  well  established.  It  li 
founded  upon  the  reasons  that  whoever  «|y 
gages  tn  an  enterprise  forbidden  by  tne  law 

Is,  in  case  of  its  failure,  held  by  the  courts 
to  be  not  only  liable  to  that  extent  whldi 
would  be  his  share  if  the  enterprise  had 
been  a  legal  one,  but  will  be  held  liable  to 
the  whole  extent  of  the  loss,  as  a  deterrent 
from  adventuring  In  such  engagements,  and 
that  the  state  will  not  undertake  the  exp^ise 
and  use  the  courts  to  administer  equity  as 
between  wrongdoers  for  violation  of  law. 
The  act  was  undoubtedly  passed  by  the  leg- 
islature for  the  purpose  of  protecting  per- 
sons who  enter  Into  engagements  with  cor- 
porations from  being  Imposed  upon  by  fraud- 
ulent contracts,  made  in  the  name  of,  and 
purporting  to  be  made  in  behalf  of,  these 
institutions,  to  an  extent  which  the  limited 
amount  of  the  subscribed  capital  stock  dis- 
abled them  from  doing;  and  If  directors 
persist  In  making  such  contracts,  notwith- 
standing and  In  defiance  of  the  statute,  the 
courts  will  not  aid  them  as  between  them- 
selves in  doing  equity. 

In  the  case  before  us  the  plaintiffs  and  de> 
fendants  united  in  forming  a  corporation, 
with  a  subscribed  capital  stock  of  $IoO,  of 
which  less  than  $75  was  ever  paid  up,  and 
proceeded  to  create  a  debt  to  C.  B.  Addistm 
of  $700,  or  more  than  four  times  as  great  In 
amount  as  the  subscribed  capita]  staA. 
The  plaintiffs,  as  well  as  the  defendants, 
were  directors  in  the  corporation,  and  Joined 
in  the  act  forbidden  by  the  statute,  under 
which  they  had  just  formed  the  corporatioa 
in  whose  name  they  undertook  to  contract 
Can  It  be  believed  that  they  were  ignorant 
of  these  provisions?  Are  dlrectora  who  arail 
themselves  of  the  large  powers  and  imIt- 
lleges  awarded  to  corporations  statute  la 
this  territory  to  be  heani  to^ead  Imoimim 
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of  tbe  Uablllties  and  penalties  imposed  by 
the  same  statute  for  a  violation  of  Its  proTl- 
slons?  As  directors  of  the  Board  of  Trade, 
The  plaintiffs,  with  the  defendants,  under- 
took to  recommend  that  corporation  to  Addi- 
son as  eooi\  in  its  corporate  capacity  for  the 
sum  of  $700.  Did  they  not  know  that  the 
suhsorlbed  capital  stock  of  that  corporation 
was  but  $lf>0?  It  was  their  duty  as  direct- 
ors to  know  all  of  the  liabilities  resting  upon 
them,  as  well  as  the  rights  provided  for 
them  by  the  statute.  If  they  did  not  know 
tUem  otherwise,  the  proposition  to  create  a 
liability  more  than  fom-  times  as  great  as 
the  suljscrlbed  capital  stock  should  have 
caused  them  to  halt,  to  Inquire,  and  to  in- 
form themselves  of  the  law.  We  believe 
the  circumstances  In  this  case  were  such  as 
to  render  Ignorance  of  the  illegally  Inexcus- 
able, and  that,  uiwn  the  present  assignment 
of  error,  the  plaintiffs  must  be  left  where 
their  wrongful  aetl<m  has  placed  them.  The 
^dgment  of  the  probate  court  will  be  re- 
versed. 


PETERS  V.  UNITED  STATES. 

(Supreme  Court  of  Oklahoma.   Sept.  7,  1894.) 

Pbosecdtion  toR  Prhiuby— Evidence— Register 
or  liAKD  OrriOB— PowEu  to  administer  Oaths 
— Appbil 

1.  In  au  Indictment  for  perjury,  charged  to 
have  been  committed  before  a  United  States 
land  ofBce,  it  is  not  necessary  to  set  forth  in 
the  indictment  the  grounds  upon  which  the 
contest  is  based. 

2.  This  court  will  take  judicial  knowledge 
of  the  fact  that  the  regiater  and  receiver  bava 
jurisdiction  to  hear  a  contest  wherein  one  party 
seeks  to  have  the  homestead  entry  of  another 
canceled. 

3.  Registers  and  receivers  have  power  to 
ftdminiater  oaths  in  contest  cases  tried  before 
them. 

4.  It  was  not  error  for  the  court  below  to 
instruct  the  jary  thnt  the  indictment  was 
brouKht  under  section  5392,  Rev.  ^t.  U.  S. 

5.  V\ton  a  trial  uf  au  oSense  nrrninst  the 
laws  of  the  United  States,  the  grand  jury  must 
be  summoned  from  the  county  in  which  the 
offense  is  conimitted. 

G.  At  the  befiiiming  of  the  term,  the  court 
Is  convened  for  federal  and  territorial  uusiness, 
and  is  in  session  for  both  purposes  until  the 
same  finally  adjourns  for  the  term. 

7.  The  materiality  of  the  testimony  upon 
which  perjury  is  assigned  is  a  question  of  law 
for  tiie  court. 

8.  An  application  for  a  new  trial  and  affi- 
davits filed  in  8iipiM>rt  thereof  raonot  be  eonsid- 
ored  by  this  court  whew  tlie  record  shows  that 
the  same  have  never  beeu  presented  to  the  trial 
court. 

(Syllabus  by  tha  Court.) 

On  rehearing.  Denied.  For  former  opin- 
ion, see  33  Pac.  lOSl. 

Amos  Green  &  Son  and  Redlck,  Lewis  & 
Snyder,  for  appellant  Horace  Speed,  U.  S. 
At^.,  and  a  R.  Brooks,  for  tlie  United 
States. 

DALE,  C.  J.  At  the  Jnno  term.  1803,  the 
above-styled  canse  was  argued,  and  an  opin- 


ion rendereid,'  affirming  ttie  judgment  of  the 
trial  court  The  appellant  filed'  his  petition 
for  rehearing,  and  It  will  now  be  considered 
upon  such  petition.  It  is  contended  that  the 
law  applicable  to  the  case  was  misapplied, 
and  that  some  of  tbe  material  questions  pre- 
sented were  orerlooked  and  not  passed  up- 
on 1^  the  coart  In  rendering  its  opinion. 

The  first  contention  raised  Is  that  proper 
consideration  was  not  given  to  the  ground 
of  error  alleging  that  the  Indictment  Is  to- 
tally defective,  in  not  alleging  that  the  trial 
was  had  before  tbe  ragister  and  receiver. 
In  dUcosslng  this  question,  the  court  in  Its 
fonner  oplnitm,  says:  "In  Corther  support 
of  the  demurrer.  It  Is  contended  that  tbere 
is  no  allegation  in  the  ludlctment  to  the  ef- 
fect that  the  contest  of  Brown  v.  Peters 
was  pendii^  before  the  rc^ster  and  receiver, 
and  that  the  allegation  Uiat  said  oontett  was 
pending  in  the  United  States  land  office,  and 
thea  and  tiiere  came  on  to  be  beard.  Is  not 
equivalent  to  an  allegation  that  ttie  contest 
was  pending  before  and  came  on  to  be  heard 
the  register  and  receiver.  If  this  allega^ 
tlon  stood  altme,  and  ym»  not  aided  by  the 
other  allegations  €tt  the  indictment,  there 
might  be  some  reason  In  appellant's  am- 
tentlon."  And,  following  this  language,  the 
opinion  specifteally  points  out  tbe  condusion 
arrived  at  by  the  court  upon  the  proposition 
raised.  Tb&v  is  no  ground  tor  the  state- 
ment  in  counsri's  brief  that  the  matter  was 
not  considered,  and  nothing  is  advanced 
wblch  would  Induce  the  court  to  change  tlie 
ccmclusion  heretofore  reached. 

It  is  further  contended  that  the  Indictment 
falls  to  allege  upoft  what  gronnda  It  was 
sought  to  have  the  entry  of  Peters  canceled, 
er  to  allege  that  it  came  (m  before  any  offl- 
cer  or  persons  having  jurisdiction  to  hear 
and  try  tbe  same,  or  that  the  matter  in  con- 
troversy was  audi  tiiat  tbe  offlov  or  offlcen 
hearing  tbe  same  had -any  Jurisdiction  over 
the  persons  or  over  the  snbjeet^natter.  In 
part  the  alleged  defects  wwe  iu>t  heretofore 
discussed.  It  Is  not  necessary  to  set  forth  in 
an  indictment  the  grounds  upmt  which  tbe 
entry  of  Peters  was  sought  to  be  canceled. 
The  purpose  of  any  allegation  upon  that  sub- 
ject la  to  show  Jurisdiction,  and  beyond  that 
it  Is  wholly  Immaterial  frtiat  the  contest  affi- 
davit contained.  If  tbe  Indictment  bad  sim- 
ply set  forth  the  title  of  the  cause,  and  al- 
leged jurisdiction  to  hear  the  same  to  have 
been  In  tbe  land  office,  It  would  have  been 
sufficient  Tbe  recital  to  tbe  effect  that  An- 
drew J.  Brown  sought  to  have  the  homestead 
en^  of  Clay  Peters  canceled  la  equivalent 
to  a  statement  that  the  court  bad  Jurisdic- 
tion to  try  the  matter,  as  this  court  will  take 
Judicial  knowledge  of  the  fact  that  the  land 
office  has  jurisdiction  to  try  causes  wherein 
one  party  seeks  to  have  the  homestead  entry 
of  another  canceled. 

It  is  contended  that  the  registers  and  re- 
ceivers have  a  special  and  limited  Jurisdic- 
tion to  try  and  determine  only  a  certain  class 
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of  cases;  that  rule  4  of  the  rules  and  regrn- 
lattons  of  the  land  department  limits  their 
Jurisdiction;  and  that  the  trial  court  could 
not  judicially  know  that  a  contest  which 
seeks  to  have  a  homestead  entry  canceled  is 
within  the  power  of  the  register  and  receiver 
to  hear;  and  therefore  such  jurisdictional 
facts  must  be  set  forth  In  the  Indictment  as 
will  make  it  affirmatively  appear  that  the 
register  anr>  receiver  could  hear  and  deter- 
mine thp  cause.  Rule  4,  above  referred  to, 
is  as  foUows:  "Beglaters  and  receivers  may 
order  hearings  in  all  cases  wherein  entry 
has  not  been  perfected  and  no  certificate  has 
been  issued  as  a  basis  for  patent"  If  there 
Is  any  merit  In  such  contention,  we  will  di- 
rect counsel's  attention  to  the  fact  that  a  per- 
fected entry  la  not,  under  the  rules  of  the 
land  department,  styled  a  "homestead  en- 
ti7,"  but  is  usually  termed  "final  homestead 
entry;"  and  that,  where  the  indictment  re- 
fers to  a  homestead  entry,  it  means,  under 
the  rules  of  the  land  department,  such  an 
entry  as  the  registw  and  receiver  have  juris- 
diction to  hear. 

It  is  farther  contended  that  the  register 
and  receiver  have  no  power  under  the  law 
to  administer  an  oath  in  a  contest  proceed- 
ing. Upon  that  question  we  simply  call  at- 
tention to  the  recent  decision  of  the  supreme 
court  of  the  United  States  In  Caha  t.  U.  S., 
152  U.  S.  211,  14  Sup.  Ct  513. 

Upon  the  matter  of  a  change  of  venue  from 
the  trial  judge,  again  urged  for  further  con- 
sideration, the  question  was  directly  passed 
upon  in  the  caae  of  Stanley  v.  U.  S.,  1  Okl. 
336,  33  Pac.  1025,  and  again  fully  considered 
when  this  cause  was  first  submitted,  and 
the  rule  announced  in  the  former  case  adher- 
ed to.  Nothing  of  argumwt  or  authority  is 
now  advanced  which  we  deem  of  snfflct^t 
Importance  to  justify  a  reversal  of  the  con- 
clusion heretofore  arrived  at. 

Objection  is  urged  to  the  instructions  giv- 
en by  the  judge  upon  the  trial  of  the  cause 
below,  and  complaint  Is  made  that  In  the 
former  opinion  the  court  refused  to  pass  up- 
on the  errors  assigned,  for  the  reason  that 
all  of  the  instructions  were  not  brought  up. 
The  opinion  does  state  that,  as  an  abstract 
question  of  law,  no  objection  can  be  well 
taken  to  the  instructions. 

The  principal  objection  now  urged  Is  that 
the  court  below  Instructed  the  jury  that  the 
indictment  was  brought  under  section  5392, 
Rev.  St  U.  S.;  In  Caha  v.  U.  S.,  supra,  It  is 
expressly  held  that  a  prosecution  of  like  char- 
acter comes  within  the  section  of  the  stat- 
utes referred  to.  At  the  time  this  case  was 
first  heard  in  this  court,  there  were  before 
UB,  in  the  abstract  brought  up,  but  the  first 
fourth,  sixth,  and  eighteenth  instructions  as 
excepted  to.  Since  that  time,  without  leave 
of  this  court,  the  entire  record,  including  all 
the  evidence,  is  offered.  This  record  does 
not  bear  the  signature  of  the  trial  judge,  and 
cannot  be  accepted  as  genulue;  and  we  are 
not  disposed  to  con^der  matters  beyond 


what  we  had  before  us  upon  the  former  bear- 
ing, unless  some  gross  mistake  appears,  and 
It  Is  clearly  apparent  that  the  appellant  fail- 
ed to  secure  justice  In  the  court  below. 

It  Is  insisted  that  the  sixth,  seventh,  and 
tenth  assignments  of  ^or  were  not  paBsed 
upon  by  the  court  rendering  the  opinion,  and 
that  such  assignments  are  materlaL  It  will 
be  noticed  that  the  court  In  rendering  its 
opinion,  grouped  the  sixth  and  seventh  as- 
signmeats  of  error  with  the  second,  and  con- 
sidered tbem  altogeth^;  but  as  objection  to 
urged,  we  will  consider  'Uiem  separately. 

The  sixth  assignment  objects  to  the  legal- 
ly of  the  grand  Jury  which  returned  the  in- 
dictment for  the  reason  that  all  of  said 
grand  jury  were  summoned  from  Oklahoma 
county.  Instead  of  having  been  summoned 
from  the  district  at  large,  and  also  for  the 
reason  that  It  does  not  appear  from  the  face 
of  the  indictment  that  the  same  was  return- 
ed during  the  first  six  days  of  the  term  of 
the  court  or  at  a  time  to  which  the  court, 
sitting  as  a  federal  court  bad  adjourned.  It 
has  always  been  held  that  In  matters  of 
practice  In  federal  criminal  cases  the  Code 
of  Criminal  Procedure  of  the  territory  gov- 
erns so  far  as  applicable  and  not  in  conflict 
with  some  federal  statute  upon  the  same 
subject  Stanley  v.  U.  S.,  1  OkL  33G.  33 
Pac  1025.  The  laws  of  the  t^itory  provide 
that  a  grand  Jury  shall  be  summoned  from 
the  county,  not  from  the  district  There  be- 
ing no  federal  statute  providing  for  sumnson- 
ing  a  grand  jury  in  this  territory,  Ic  foUows 
that  the  practice  adopted  by  the  lower  court 
was  correct  The  organic  act  of  this  territory 
provides  that  "the  first  six  days  of  every 
term  of  said  courts,  or  so  much  thereof  aa 
may  be  necessary,  shall  be  appropriated  to 
the  trial  of  causes  arising  tmder  said  consti- 
tution and  law"  (St  1890,  p.  43,  {  9);  and  It 
Is  urged  that  such  provision  creates  a  feder- 
al court,  in  its  nature,  Independent  of  the 
territorial  court,  and  that  no  federal  business 
can  be  transacted  except  at  the  time  flxi'd  at 
the  beginning  of  the  term,  or  at  such  time  to 
which  the  federal  court  may  be  adjourned. 
We  do  not  so  construe  the  law.  The  same 
judge  sits  In  the  trial  of  causes,  whether  they 
be  upon  the  federal  or  territorial  side  of  the 
court  It  Is  fw  him  to  say  how  much  tlme^ 
if  any.  beyond  the  six  days,  he  will  devote 
to  federal  business.  When  he  convenes  a 
term  of  court  he  may  devote  it  all  to  fed- 
eral business,  should  he  think  the  public  ne- 
cessities BO  require.  It  does  not  necessarily 
adjourn  the  term,  eltho*  upon  the  federal  or 
territorial  side,  except  for  the  time  being, 
because  he  may  be  sitting  as  a  federal  or  ter- 
ritorial judge.  The  court  Is  convened  for 
both  purposes,  and,  until  it  adjourns  sine  dle^ 
Is  as  much  one  as  the  other. 

The  tenth  assignmrat  of  error  calls  In 
question  an  Instruction  of  the  court  That 
portion  objected  to  is  as  follows:  "The  ma- 
t^allty  of  the  testimony  uptm  which  the 
p^ury  is  assigned  Is  a  quesUj^  of  law  fbr 
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the  court  and  not  of  tmat  for  tbe  Jury."  flM> 
tlon  1284,  Wliart  Or.  Law  (9tb  EcL),  upon 
this  Questkm,  lays  down  tbe  followlns  nde: 
"But  the  welffht  of  antbwlty  la  that  It  woaM 
be  eiTor  to  leave  tbe  qontton  to  the  jmy 
without  definite  instmctlons  from  the  court, 
and  the  proper  conne  Is  lor  tbe  court  os- 
■nmlnK  all  the  evidence  to  be  trm,  to  de- 
termine whether  the  particQUr  article  of  evl> 
duce  la  or  la  not  materiaL"  And  In  Stat« 
r.  LewiBt  10  Kan.  157  (opinion  bj  Breweri 
X),  it  is  held  that  "on  a  trial  tor  perjury  tha 
materiality  of  the  alleged  false  testimony  Is 
generally  »  oneatlat  o£  law  for  the  court" 
NnmwouB  other  authorities  can  be  found  la 
support  of  this  position,  and  in  reason  It 
should  be  BOb  A.  court  betttf  uadenrtaads 
the  law  relatlufi  to  evideaco  than  does  a 
Jury.  Tbe  court  can  say,  and  the  court  must, 
in  all  cases  where  objection  Is  raised,  <teter* 
mine,  whether  or  not  the  prosecution  has 
made  a  case  for  tlie  Jury;  and  it  is  toe  the 
court  to  say  In  tbe  first  Instance  whether  or 
not  the  testlnumy  alleged  to  be  false,  and 
which  false  testimony  is  relied  iqH»  for  a 
owTlctlon,  was  material  to  tbe  Issues  of  the 
case  in  which  such  testimony  was  given.  In 
pasalng  upon  this  anestlon,  he  detmnloes  It 
entb»ly  as  a.  question  of  law,  and  he  cannot 
escape  tiie  duty  thus  Inqrased.  By  such 
act  he  takes  it  out  of  tbe  province  of  the 
jury,  and  should  control  tbe  question  until 
the  cause  Is  comduded.  It  is  claimed  that 
the  Instruction  given  Is  In  conflict  with  tbe 
rule  laid  down  In  tbe  ease  of  Bleb  v.  U.  &, 
1  OkL  83  Pac  801.  We  tblnk  not  In 
tbe  case  last  referred  to,  tbe  record  failed  to 
show  in  what  manns  the  testimwy  given  In 
tbe  land  office  wai  matwial,  and  the  court 
held  that  in  the  oitire  absence  of  proof,  the 
isourt  could  not  laresume  It  materiaL  In  this 
case  tbe  indictment  charged  that  In  a  contest 
cause  poidins  In  the  land  office^  In  which 
the  defendant  In  tills  case  was  a  party,  It 
became  and  was  a  material  fact  as  to  where 
defendant  was  at  the  hooir  of  12  o'clock  noon 
Of  April  22,  18S9.  and  that  said  defendant 
falsely  testified  that  he  was  la  tbe  Potta^ 
watomle  Reservation  at  that  time.  All  tbe 
negative  allegations  necessary  are  set  forth. 
In  the  absence  of  tbe  record,  we  are  bound 
to  presume  that  upon  the  trial  below,  evlr 
dutoe  was  offered  sbowiog  tbe  fact  of  tbe 
contest  and  tbe  aJlesaUons  upon  which  the 
same  was  based.  Then  tbe  court  must  say 
whether  or  not  defendant  at  tbe  time  be 
testified  In  tbe  land  office  upon  tbe  Issue 
framed  by  tbe  contest  affidavit  swwe  to 
that  which  was  materiaL  A  careful  reading 
ct  tbe  opinlcm  In  tbe  case  of  Bleb  t.  U.  8. 
will  dispute  the  ass^tion  of  counseL 

Tbe  last  proposition  raised  relates  to  new- 
ly-dlscovo'ed  evidence.  A  new  trial  is  asked 
toF,  upon  the  ground  that  since  tbe  trial 
was  had  in  the  court  below,  tbe  defendant 
oas  discovered  new  evidence,  which,  If  per- 
mitted to  uee,  wlU  change  tbe  result  of  tbe 
formw  trlaL  This  caae  was  tried  below  and 


the  defaidant  oonvloted  In  December,  1892 
Fw  the  first  time  in  the  blsbay  of  the  case, 
the  defoidant  presmts,  upmi  a  petition  for 
rehearing  to  this  court  his  offer  of  newly* 
discovered  evidence.  A  new  trial  upon  such 
gnmuds,  or  a  reversal  of  the  judgment  of 
the  lower  court  because  of  newly-dlscorored 
evidence,  cannot  be  considered  here.  The 
petition  tor  rehiring  Is  denied.  All  the  Jus- 
tices concurring. 

8TAN8BUBT  t.  UNITED  STATES. 
(Bivrems  Ooort  of  Oklahoma. '  S^  1,  1894.) 

PsoBiotmoK  FOR  Pkbjubv. 

This  case  being  In  all  respects  Identical 
with  the  case  of  Peters  t.  U.  S.,  87  Pac.  1081, 
the  judgment  of  the  lower  court  Is  affirmed. 
(Syllabus  by  the  Court) 

Aiqpeal  tram  district  court  Oklahoma  coun- 
ty; befwe  Justice  John  Clark. 

Leander  Stansbuiy  was  convicted  peiv 
jury,  and  appeals.  Affirmed. 

AmoB  Green  &  Son,  for  appellant  Horace 
Speed  and  Caleb  B.  Brooks,  for  the  United 

States. 

PER  OURIARL  We  have  examined  this 
case,  and  find  that  it  la  Identical  with  that  of 
Peters  V.  U.  S.,  87  Pac  1081,  and  that  the  er^ 
rora  complained  of  are  the  same.  We  there- 
fore affirm  the  judgment  of  the  lower  court 

(1  Okl.  1«) 
RICH  V.  UNITED  STATES. 
(Supreme  Court  of  Oklahoma.  Sept  7,  1894.) 

PbBJUBT— iNDlOTMSIirr. 

To  conBtitute_perjur7  as  defined  by  sec- 
tion 5392,  Rev.  St  U.  8.,  It  la  Bofficient  If  the 
lodictment  charges  that  the  false  oath  was  tak- 
en before  an  officer  duly  authorized  anda*  tbe 
laws  of  tbe  United  States  to  oaths. 
(Syllabos  by  the  Court) 

On  rehearing.  Granted  In  part 
For  former  report,  see  33  Pac  804. 

Amos  Green  &  Son,  for  appellant  Hmnoe 
Speed,  U.  S.  Attr. 

DALE,  C.  J.  This  cause  is  before  us  upcm 
the  petition  of  Hon.  Horace  Speed  for  a 
rehearing.  It  Is  claimed  that  tbe  former 
opinion  given  by  this  court  is  erroneous,  In 
holding  (1)  that  it  was  necessary  to  aver  or 
show  In  the  Indlctmoit  that  tbe  land  officer 
had  jurisdiction  of  the  conteat  cases  In  whl<A 
the  alleged  perjory  was  committed;  (2)  that 
the  jurisdlcti(m  of  the  officer  by  whom  the 
oath  was  admlnlstwed  was  not  sufficiently 
shown  by  averment  In  tbe  Indictment;  (3) 
that  the  testimony  given  by  Blch  was  not 
shown  by  the  other  evldrace  In  tbe  case  to 
have  been  material  In  the  contest  case  ot 
Embrlng  v.  Perry. 

Considering  tbe  assignments  of  error  In  the 
order  In  which  they  were  presented,  we  find 
that  there  Is  an  apparent  difference  In  the 
bolding  of  this  court  In  tbe  i*smt  ipniiftr  oav- 
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InatloD  and  in  tbe  oplnton  as  rendered  in 
Pete»'8  V.  U.  S.  (not  yet  offleially  r^wrted) 
8TPac.lOSl.  It  Is  important  to  this  court  tMt 
these  differences  be  corrected.  In  this  case 
the  Indictment  was  held  Insufficient,  for  the 
reason  that  the  count  does  not  show  by  facts 
stated  or  a  distinct  averment  that  the  reg- 
ister and  receiver  of  the  local  land  office  had 
JurisdictlDn  of  the  proceedings  called  a  "land 
contest,"  on  the  trial  of  which  the  alleged 
perjury  was  committed.  The  averment  of 
jurisdiction  reads  as  follows:  "That  on  the 
twenty-flfth  day  of  November,  in  the  year  of 
our  liord  one  thousand  eight  hundred  and 
ninety,  at  the  United  States  land  office  at 
Oklahoma  City,  In  Oklahoma  county,  in  said 
territory,  before  John  0.  Delaney,  receiver, 
and  Jolin  H.  Burford,  register  of  said  land 
office,  a  certain  laud  contest  then  and  there 
pending  between  John  H.  Embrlng  and  Lem- 
A.  Perry,  of  which  land  contest  said  land 
office  then  and  there  had  jurisdiction,  came 
on  to  be  heard."  In  passing  upon  this  av^- 
ment  of  jurisdiction,  this  court  held  the  same 
to  be  Insufficient,  for  the  reasons  above  stat- 
ed. The  statute  under  which  this  indictment 
IB  brought  (Rev.  St  U.  S.  §  5392)  reads  as 
follows:  "Every  person  who,  having  taken 
an  oath  before  a  competent  tribunal,  officer 
or  person.  In  any  case  In  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  ad- 
ministered, that  he  will  testi^,  declare,  de- 
pose or  certify  truly  or  that  any  written  tes- 
timony, declaration,  deposition  or  certificate 
by  him  subscribed  Is  true,  wilfully  and  con- 
trary to  such  oath,  states  or  subscribes  any 
material  matter  which  he  does  not  believe  to 
be  true.  Is  guilty  of  perjury."  The  Indict- 
ment makes  one  averment  which.  In  connec- 
tion with  the  foregoing  statute,  was  not  suffi- 
ciently considered.  We  refer  to  the  follow- 
ing recital:  "And  thereupon  one  Noah  Rich 
was  produced  as  a  witness  in  said  contest, 
and  was  then  and  there  duly  sworn  to  tes- 
tify truly  In  said  contest  case,  by  the  said 
John  O.  Delaney,  receiver,  who  was  then  and 
there  duly  authorized  and  empowered  under 
the  laws  of  the  United  States  to  administer 
oaths  in  such  cases."  In  discussing  the  same 
question  in  the  case  of  Peters  v.  U.  S.,  supra, 
this  court  says:  "At  common  law.  In  order 
to  constitute  the  crime  of  perjury,  It  wa« 
necessary  that  the  alleged  false  testimony 
should  have  been  given  before  a  competent 
Judicial  tribunal,  having  jurisdiction  of  the 
parties  to  and  the  subject-matter  of  the  ac- 
tion. Our  statute  Is  much  broader  and  more 
comprehensive,  and  makes  false  swearing 
punishable  perjury  when  committed  by  a 
person  who,  ha\ing  taken  an  oath  before  a 
competent  tribunal,  officer,  or  person.  In  any 
case  in  which  a  law  of  the  United  States 
authorizes  an  oath  to  be  admlnisteretl,  that 
he  will  testify,  declare,  depose,  or  certify 
truly,  or  that  any  written  testimony,  declara- 
tion, deposition,  or  certiflcate  by  him  sub- 
scribed is  true,  willfully  and  contrary  to  such 
oath  states  or  subscribes  any  material  matter 


which  he  does  not  beUeve  to  be  tma"  "It 
Is  not  necessary,  under  this  statnte,  that  the 
false  testimony  should  be  given  In  a  judicial 
proceeding;  but  if  the  oath  la  taken  before  a 
competent  tribunal,  officer,  or  person  In  any 
case  in  whtcli  a  law  of  the  United  States  an- 
thorizes  an  oath  to  be  administered,  and  Qte 
matter  sworn  to  Is  material  and  false.  It  Is 
perjury.  The  oath  administered  by  the  re- 
ceiver of  the  United  States  land  office  was 
authorized  to  be  administered  by  a  law  of  the 
United  States."  The  opinion  quotes  the  law 
of  congress  which  authorizes  the  register 
or  receiver  to  administer  an  oath  (Bev.  St. 
TJ.  S.  S  2246),  and  an  extended  citation  of  au- 
thorities is  given  to  support  the  proposition 
announced.  After  a  careful  considnutltm  of 
the  question,  this  court,  as  now  constituted. 
Is  of  cq;>inion  that  the  construction  placed 
upon  the  act  In  the  case  of  Peters  v.  U.  S.  Is 
in  harmony  with  reason  and  the  weight  of 
authority,  and  tliat  the  opinion  in  Bldi  v.  U. 
8.  (Okl.)  33  Fac.  804,  should  be  modified  ac- 
cordingly. This  conclusion  also  disposes  of 
the  Becond  assignment  of  error,  raised  In 
the  motion  for  rehearing. 

Upon  the  third  proposition,  we  do  not  see 
wherein  the  court  erred.  In  the  opinion  here- 
tofore rendered  the  court  said:  '"We  fall  to 
find  in  the  record,  which  purports  to  give  all 
the  testimony  on  the  trial  below,  any  proof 
that  it  was  in  any  manner,  directly  or  Indirect- 
ly, approximately  or  remotely,  material  to  the 
Issues  tried  and  detmnlned  by  the  register 
and  receiver  of  the  local  land  office  in  the 
land  contest  case  of  John  H.  Embring  against 
Ijemuel  Perry."  The  learned  counsel  for  the 
govmiment  undertakes  in  his  argument  in 
support  of  hia  motion  to  point  out  to  the 
court  wherein,  upon  the  trial  for  p«*juiy,  It 
appears  in  the  record  that  proof  was  made 
showing  that  the  testimony  given  by  Noah 
Blch  In  the  land  contest  was  material  In  such 
contest  proceedings.  We  have  carefully  ex- 
amined the  portions  of  tiie  record  referred  to. 
and,  In  addition,  again  gone  over  the  entire 
testimony  given  below,  and  we  are  stUl  un- 
able to  find  the  requisite  proof. 

Counsel,  In  his  brief,  argues  at  l^ertb  the 
question  of  the  materiality  of  the  testimony 
given  by  Rich  In  the  land  office,  about  which 
there  can  be  no  dispute.  Upon  such  testi- 
mony perjury  may  be  assigned,  hut  upon  a 
trial  for  perjury  some  evidence  must  be  of- 
fered showing  Its  materiality.  This  proof  is 
essential  to  a  conviction  for  perjury.  It  need 
not  be  the  direct  testimony  of  witnesses 
offered,  but  tbe  court  may  determine  its  ma- 
teriality from  the  nature  of  the  case,  as  ap- 
peare  from  anything  In  evidence  before  the 
court.  Prom  counsel's  brief  and  the  record 
before  us  we  gather  that,  at  a  trial  in  tbe 
land  office,  wherein  one  Embrlng  contested 
the  homestead  entry  of  one  Lemuel  A.  Perry, 
one  Walter  Slwpard  was  a  witness  for  or 
against  one  of  the  parties  to  the  contest; 
that,  for  the  purpose  of  contradicting  the  wit- 
ness Shepard,  Noah  Kl^        i^aced  npoa 
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the  witness  stand;  and  ttiat  Rich  testlfled 
that  on  the  afternoon  of  April  21,  1889,  he 
saw  Walter  Shepard,  In  company  with  Lem- 
uel A.  Perry,  go  down  Into  and  across  the 
South  Canadian  river.  It  is  charged  that 
the  testimony  of  Ulch  wherein  he  swore  that 
he  saw  Shepard  go  down  into  and  across  the 
Sonth  Canadian  river  was  false,  and  that  It 
was  material;  and  tiie  Indictment  Is  predi- 
cated upon  the  falsity  and  materiality  of  the 
testimony  so  given.  The  record  falls  to 
show,  even  Inferentially,  that  Shepard  was 
a  witness  before  the  land  t^ce^  or  that  the 
alleged  false  testimony  was  given  in  contra- 
dlctlMi  to  that  of  any  testimony  given  in  the 
proceedings  had  at  the  land  <^ce.  The  in- 
dictment alleges  that  in  the  land  otHce  con  - 
test it  became  and  was  a  material  question 
where  one  Walter  Shepard  was  on  the  aft- 
ernoon of  April  2l8t  It  may  be  that  such 
was  a  material  Inquiry  In  the  contest  pro- 
ceedings, but  the  record  falls  to  show  how 
it  became  a  material  Inquiry,  and,  onless 
such  fact  Is  afflrmatively  shown  by  proof,  the 
crime  of  perjury  Is  not  made  out.  We  can- 
not say,  without  proof,  that  Walter  Shepard 
testifled  before  the  land  office  that  he  was 
not  at  the  place  where  Rich  claimed  to  have 
seen  him;  or,  In  case  Sh^ard  did  not  tes- 
tify at  all  In  the  land  office,  that  It  was  ma- 
terial to  know  his  whereabouts  at  that  par- 
ticular time  or  place.  In  the  land  office  the 
trial  was  had  between  Embrlng  and  Perry, 
and  there  Is  no  evidence  In  the  record  that 
Bhepard  was  a  witness  In  such  contest,  or  that 
^t  was  material  to  know  the  whereabouts  of 
Shepard  at  the  time.  In  fact,  there  la  an  utter 
want  of  proof  showing  how  the  testimony  of 
Rich,  given  In  the  land  office,  was  material 
to  the  Issue  being  tried  before  such  c^ce. 
We  cannot  presume  that  It  was  material. 

^e  petition  for  rehearing  Is  granted  upon 
the  first  and  second  grounds  set  forth  In  such 
petition,  and  denied  as  to  the  third  ground; 
and  the  opinion  heretofore  rendered  Is  modi- 
fled  to  the  extent  of  holding  that  the  Indict- 
ment charges  a  crime.  Judgment  heretofore 
rendered  discharging  the  defendant  ts  va- 
cated, and  the  cause  remanded  to  the  lower 
court  for  a  new  trial  upon  the  Indictment 
AU  the  Justices  concurring. 


PECKHAM  V.  FAUGHT. 
(Sopreme  Ck>iirt  of  Oklahoma.  Sept.  7,  UQ4.) 
HomsnAu  — RraoTs  of  Cosflictihs  Claimaihs 

— IMJUSCTION. 

1.  The  district  conrt  has  power  to  make 
an  order  which  n-aots  to  an  adverse  homestead 
claimant  the  rignt  to  remaiD  inuide  a  wire  feure 
erected  by  a  person  who  claims  the  land  by 
virtue  of  a  settlement  made  prior  to  the  filing 
of  aa  entry  by  sucb  adrert»e  claimant. 

2.  Where  two  parties  are  cJaiuiing  the 
right  to  reside  upon  a  homestead,— one  by  vir- 
tue of  settlement,  the  oth«-  by  reason  of  a  fil- 
ing in  the  United  States  land  office^^cb  party 
has  a  right  to  reside  upon  and  occupy  the  land 


mitil  the  land  dmartment  has  detmniiwd  to 
whom  the  land  belongs. 

3.  In  an  Injuuctton  proceeding  the  district 

court  may  make  an  order  which,  In  the  judg- 
ment of  such  court,  may  be  necefisary  to  give 
effect  to  the  homestead  laws  of  congress,  pend- 
ing the  final  detenolnation  of  the  contest  pro- 
ceediogs  In  the  land  department. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  "K"  county; 
before  Justice  A.  G.  Cm-tlB  Blerer. 

Action  by  Jane  J.  Pedcham  against  John 
H.  Faught  Judgment  for  defoidaat,  and 
plaintiff  appeals.  Affirmed. 

HQl,  Fltzpatrtck  &  McGulre  and  Chas.  7. 
Peckham,  for  appellant  J.  L.  Calvert  and 
George  Gardno*,  tor  appellee. 

DALE,  C.  J.  This  case  comes  up  from 
"K"  county,  and  from  the  record  we  find 
the  f(^wing  facts:  September  16,  1803. 
Jane  J.  Peckluun,  who  dalnis  to  be  qnall- 
fled  to  enter  lands  under  the  homestead 
laws  of  the  United  States,  settled  upon  and 
began  Improving  the  S.  £.  14  section  34, 
township  28  N.,  range  1  W.,  In  "K"  county. 
Oklahoma,  and  has  resided  upon  and  Im- 
proved the  tract  of  land  since  said  date.  Oc- 
tober 7,  1893,  John  H.  Faught  made  home- 
stead entry  for  the  same  tract  of  land. 
Faught  dalms  to  have  made  a  settlement 
upon  the  land  S^tembo-  16,  1893,  but  for 
the  purposes  of  this  case  it  Is  Immaterial 
whether  oc  not  sudi  act  of  settlement  was 
performed,  as  be  made  no  pamanoit  im- 
provements upon  the  land,  and  did  not  at- 
tempt so  to  do  until  Mardx  9.  1891.  On  the 
last-named  date  the  appellant  bad  the  land 
improved  with  a  house  and  some  Iveaking 
upon  the  east  80.  and  had  a  one-wire  fence 
bnllt  around  the  entire  tract  The  posts 
upon  which  the  wire  was  strong  were  set 
at  a  long  distance  apart,  and  the  evi- 
dence shows  that  cm  March  9, 1894.  the  wire 
was  in  some  places  lying  uprai  the  ground, 
and  that  it  presented  no  serious  impedl- 
mmt  to  any  parson  who  mt^t  wish  to  drive 
upon  the  land  sou^t  to  be  inclosed  by  such 
fence.  On  March  9,  1894.  the  appellee,  be- 
ing desirous  commencing  a  residence  upon 
the  land,  drove  upon  tiie  same,  with  material 
ff>r  a  house,  and  began  the  erection  of  the 
same.  Prior  to  such  entry  the  appellant  had 
protested  against  his  going  upon  the  land  or 
occupying  any  portion  therectf.  March  14, 
1894,  the  appellant  (plaintiff  below)  began 
proceedings  In  the  district  conrt  of  **K"  coun- 
ty to  recover  of  defendant  damages  for  in- 
juries sustained  by  reason  of  defendant's 
having  destroyed  plaintiff's  fencing,  etc.,  and 
on  the  same  day  the  probate  Judge  of  "K" 
county.  In  the  absence  of  the  district  Judge, 
Issued  a  temporary  Injunction,  restraining 
defendant  In  the  action  from  going  upon  any 
portion  of  the  land,  or  breaking  any  prairie, 
or  orecting  any  atructnre  thereon.  After- 
wards the  defendant  filed  In  the  district 
court  a  motion  to  dissolve  the  temponiry 
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injunction,  which  was  duly  heard  by  the 
judge  of  such  court,  and  by  order  of  the 
court  the  injunction  granted  by  the  probate 
judge  was  modified  "so  as  to  penult  the  de- 
fendant to  remain  within  the  wire  fence 
of  plaintiff  without  interference  with  the  im- 
prorcments  of  plaintiff  inside  said  wire 
fence."  The  court,  In  finding  the  facts,  as 
shown  by  the  proof,  found  "that  the  entry 
of  said  defendant  within  said  wire  fence 
was  peaceable  and  lawful,  and  not  forcible 
or  unlawful."  To  reverse  the  order  made 
by  the  district  court  the  appellant  brings 
this  case  here,  and  assigns  as  error:  (1)  The 
district  court  erred  In  not  overruling  defend- 
ant's motion  to  set  aside  and  vacate  the  tem- 
porary Injunction  allowed  In  said  action; 
and  (2)  the  said  court  erred  In  modifying 
the  temporary  injunction.  The  two  asslgu- 
menta  of  error  will  be  considered  together. 

The  question  of  the  power  of  the  courts 
to  deal  with  the  matters  involved  in  this 
case  was  quite  fully  gone  Into  by  this  court 
in  the  case  -of  Sproat  v.  Durland,  published 
In  35  Poc.  682.  886,  and  the  principle  there- 
in maintained  has  been  at  all  times  since 
adhered  to  by  the  courts  of  this  territory. 
The  language  used  in  thnt  opinion  upon  this 
question  Is  as  follows:  "In  fact,  It  may  be 
stated  as  a  well-settled  proposition  that  the 
courts  have  the  right  to  deal  with  the  ques- 
tion of  possession  as  between  settlers  upon 
the  public  domain  until  such  time  as  the 
government,  by  Its  issuance  of  patent,  puts 
forever  at  rest  the  title  to  the  land."  And 
further,  upon  the  question  of  the  manner  In 
which  the  courts  may  act,  the  opinion  con- 
tinues; "It  is  the  duty  of  the  court,  In 
dealing  with  such  matters,  to  exercise  Its 
equitable  jMwers,  and  to  see  to  it  that  pos- 
session Is  given  to  the  person  who,  undar 
the  laws  of  congress,  is  entitled  thereto." 
Assuming,  then,  that  the  lower  court  had 
the  Jurisdiction  to  act,  and  that  such  power 
was  ample  to  enable  such  court  to  do  entire 
Justice  in  the  premises,  we  will  pass  to  an 
examination  of  the  question  of  whether  or 
not  the  lower  com*t  properly  construed  the 
laws  of  congress  In  holding  tliat  the  defend- 
ant had  the  right  to  the  use  and  occupancy 
of  the  laud  until  such  time  as  the  land  de- 
partment has  decided  the  relative  rights  of 
the  parties  to  the  title  of  such  land.  Under 
the  act  of  May  14,  1880  (21  Stat.  141),  con- 
gress passed  an  act  for  relief  of  settlers 
upon  public  lands,  the  third  section  of  which 
is  as  follows:  "That  any  settler  who  has 
settled,  or  who  shall  hereafter  settle  on  any 
of  the  public  lands  of  the  United  States, 
whether  surveyed  or  unsurveyed,  with  the 
Intention  of  claiming  the  same  under  the 
homestead  laws,  shall  be  allowed  the  same 
time  to  file  his  homestead  application  and 
perfect  his  original  entry  in  the  United 
States  land  office  as  is  now  allowed  to  set- 
tlers under  the  pre-emption  laws  to  put  their 
claims  of  record,  and  his  right  shall  relate 
back  to  the  date  of  settlement;  the  same 


as  If  be  settled  under  the  pre-emption  laws." 
Ttiia  act  of  congress  gave  to  homestead  set- 
tlers an  additional  method  of  obtaining  an 
inceptive  rl^t  to  laud  beyond  that  thareto- 
fore  had.  Prior  to  the  passage  of  this  law, 
a  homestead  claimant  cotild  obtain  an  in- 
ceptive ri^t  only  by  filing  his  entry  at  the 
land  office.  Under  the  pre-emption  law  in 
force  May  14,  1880,  a  settler  had  90  days 
from  the  date  of  his  settlement  within  which 
to  file  his  declaratory  statement  in  the  land 
office,  and  bis  rights  related  back  to  the 
date  of  ills  settlement  By  the  passage  of 
the  law  above  set  forth  congress  extended 
to  a  homestead  settler  the  same  right  to  file 
within  90  days  from  settlement,  and  to  have 
his  i-igbts  relate  back  to  the  date  of  such 
settlement.  This  law  did  not  repeal  the  old 
homestead  act  under  which  a  person  was  re* 
quired  to  file  his  entry  before  obtaining  any 
rights  whatever  in  the  land,  but  gave  an  ad- 
ditional method  of  obtaining  the  receptive 
right.  These  two  laws  were  In  force  at  tlie 
opening  of  the  Cherokee  Outlet  to  settlement 
on  September  16,  1893.  The  appellant  set- 
tled and  claimed  the  land  under  the  law  of 
May  14,  1880,  and  the  appellee  Is  basing  his 
right  under  the  prior  law  of  congress  found 
on  page  419,  Rev.  St  U.  S.,  beginning  with 
section  2289.  Both  laws  are  of  equal  ef- 
fect as  a  basis  of  claim  to  a  homestead.  A 
party  claiming  under  either  has  a  right  of 
occupancy  In  the  land.  From  the  evidence 
before  us  we  are  of  the  opinion  that  neither 
party  was  aware  that  an  adverse  right  was 
claimed  until  after  the  appellee  had  filed 
his  entry. 

Under  the  laws  of  the  United  States  each 
party  is  required  to  reside  upon,  cultivate, 
and  Improve  the  land  in  order  to  maintain 
his  rights  tlierein;  the  one  claiming  as  a 
settler  from  the  date  of  such  settlement  and 
the  one  filing  must  begin  a  residence  upon 
and  cultivation  of  the  land  within  six:  months 
from  the  date  of  such  filing.  Keeping  in 
view  the  law  as  thus  stated,  and  conceding 
that  the  court  below  had  Jurisdiction,  did 
such  court  err  In  modifying  the  temporary 
injunction  granted  by  the  probate  judge? 
The  appellant  contends  that  because  she  had, 
under  her  settlement  right  taken  possession 
of  the  entire  tract  by  Inclosing  the  same  with 
a  fence,  therefore  she  was  entitled  to  the 
exclusive  use  and  control  of  the  land.  The 
court  l)elow,  under  the  evidence,  found  that 
tlie  enti-y  of  appellee  upon  the  land  was  made 
without  force,  and  peaceable,  and  thereby 
must  have  found  tbat  the  fence  of  appellant 
was,  in  Its  then  condition,  no  obstruction. 
But,  however  that  may  be,  for  the  purpose 
of  this  case  we  will  assume  tbat  appellant 
did  have  the  entire  tract  Inclosed  with  a 
fence.  From  the  evidence  we  noUce  that  the 
appellant,  on  November  8,  1893,  filed  her  con- 
test against  the  entry  of  appellee  in  the 
United  States  land  office  at  Perry.  QkL;  that 
she  built  the  fence  inclosing  the  laud  the  lat- 
ter part  of  the  same  month;  In  other  words; 
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af^  she  liad  notice  that  there  wai  an  entry 
flIbiK  upon  the  land,  she  fenced  the  same. 
Brery  act  done  by  her  after  she  ascertained 
that  an  adverse  entry  exteted  was  done  with 
tile  foil  knowledge  that  another  party  was 
claiming  the  land,  who,  under  the  law,  had 
as  great  a  right  to  occupy  the  land  as  had 
sb&  Such  being  tme,  she  took  the  risk  of 
the  adrerse  party  asserting  his  rights  when 
she  built  the  fence,  and  obtained  no  greater 
rlgjits  by  snch  act  than  would  she,  had  she 
not  erected  the  fence;  and  the  court  should, 
as  It  did  In  this  case,  dlsr^ard  the  fence  In 
making  his  order.  But  the  duty  of  the  court 
to  act  rests  upon  a  strongn-  fonndatlOTi  than 
that  of  ai^Uanfs  special  notice  of  an  ad- 
verse claim  prior  to  the  time  she  wected  her 
fences  Under  the  law  (^loilng  the  land  to 
settlement,  each  party  seeking  a  claim  Is 
hound  to  settle  or  Initiate  his  right,  subject 
to  the  laws  of  congress  relating  to  home- 
steads upon  the  public  domain.  This  being 
true,  each  person  claiming  an  fnc^ttre  right 
by  virtue  of  settlement  must  know  that  nntll 
the  settlement  is  merged  Into  a  filing  the  land 
Is  subject  to  an  adverse  entry  by  filing  by 
any  person  who  may  choose  to  so  enter  It  at 
the  land  t^Bce;  and,  If  an  adverse  entry  Is 
recorded,  snch  entry  carries  with  It  an  equal 
right  of  occupancy  of  the  land  untn  tiie  prop- 
er tribunal,  the  land  departmoit,  shall  have 
detmnlned  which  of  the  two  dntmants  Is 
entitled  to  the  land.  And  this  Is  also  true 
of  the  person  who  relies  for  his  Inceptive 
right  upcm  a  filing.  He  Is  bound  to  know 
that  a  settier  may  be  residing  upon  the  tract, 
and,  if  such  be  the  fact,  the  settler  has  the 
same  right  to  reside  upon  and  occupy  the 
land  as  has  the  person  filing,  and  not  until 
the  settier  has  the  additional  rights  obtained 
by  a  filing  can  he  be  said  to  be  entitled  to  the 
exclusive  possession  of  the  land,  and  not  un- 
less a  filing  has  been  made  for  land  not  set- 
tled upon  can  it  be  claimed  that  an  ex<du8ive 
right  to  possess  runs  with  the  filing.  This 
mnst,  in  the  very  nature  of  things,  be  true, 
In  order  that  both  laws  of  congress  may  have 
the  proper  force  and  effect  From  these 
premises  It  follows  that  the  courts  will,  in 
giving  proper  consideration  to  the  homestead 
laws  of  congress,  where  they  find  adverse 
parties  ctafmlng  the  same  land,  make  an 
equitable  disposition  of  the  possession  of  the 
same;  and  if,  upon  Investigation,  it  be  found 
that  either  parly  has  attempted,  by  building 
a  fence  or  ottaerwlBc,  to  prevent  an  adverse 
claimant  who  is,  nnder  the  law,  equally  en- 
titled to  reside  upon  and  occupy  the  land, 
from  going  npon  the  same,  the  court  sbonld 
not  hesitate  to  make  such  order  In  the  prem- 
ises as  may  appear  necessary  to  give  effect 
to  the  laws  of  congress.  Holding  to  this 
view,  we  affirm  the  judgment  of  tiie  lower 
court, 

BIERBB,  J.,  having  presided  at  the  trial 
of  the  cause  In  the  lower  court,  not  sitting. 
The  other  Justices  concnrring. 


BTJTNEK  V.  WESTERN  UNION  TEL.  CO. 

{Supreme  Court  of  Oklahoma.  Sept.  7* 

Tblbohaph  Companies  —  Nosdsuvbkt  or  Uss* 
SAGE — Dauaokh—  Uintal  Anouibh — Statdtomt 
Fenaltx— Intkkbtatb  Cohmkrce. 

1.  An  act  of  the  territorial  leKiulatore 
which  regulates  the  order  of  receipt  and  traiu- 
mfssion  of  telefrraphic  mensaeeB,  and  prpscribes 
a  penalt7  for  its  violation,  but  which  does  not 
attempt  to  regulate  the  delivery  of  messages 
outside  the  territory,  or  of  messages  sent  from 
withoQt  the  terrltotr.  is  not  In  conflict  with  tiie 
constitutional  provfnon  ^ving  to  consresB  the 
right  to  regulate  commwee  betweoi  the  statn 
and  territories. 

2.  Paragraph  543  of  the  Oklahoma  Statutes 
of  1890,  imposing  a  penalty  of  $50  upon  car- 
riers of  messages  for  certain  breaches  of  duty, 
does  not  apply  to  a  failure  to  deliver  a  message, 
but  only  applies  to  the  failure  to  receive  or 
transmit  messages  In  the  order  presented.  It 
is  a  penal  statute,  and  must  be  strictly  con- 
strued. 

3.  The  sendee  of  a  telegraphic  message  can- 
not maintain  an  action  ncnmst  a  telegraph  com- 
pany for  neglect,  delay  or  nondeliTery  of  a  mes- 
sage, hi  the  absence  of  a  showing  that  it  was 
sent  by  his  agent  or  was  sent  for  his  beueftt, 
and  that  the  carrier  had  actual  or  constmc-tive 
notice  that  it  was  so  sent  for  the  benefit  of  the 
sendee. 

4.  The  terms  "carelessly,  wrongfully,  and 
negligently  failed  and  neglected"  to  deliver  a 
message,  used  in  a  complaiut.  import  ordinary 
and  simple  negiigpnce,  and  nothing  more. 

6,  Damages  for  mental  pain  and  suffering 
alone,  occasiooed  by  the  negligence  of  a  tele- 
graph company  In  lailiac  to  deliver  a  message 
announring  the  death  or  a  relative,  canuot  be 
recovered. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Action  by  S.  T.  Butner  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

J.  A.  Bak»,  tor  plaintiff  In  «ror.  Asp, 
Shortell  ft  Cottingham,  tor  defimdant  In  er^ 
ror. 

BURFORD,  J.  The  plaintiff  In  error  filed 
his  complaint  In  the  district  court  of  Ixigan 
eonnty  against  the  defendant  In  error  to  re- 
cover damages  for  delay  In  the  delivery  of  a 
telegram.  The  complaint  alleges  In  sub- 
stance that  the  plaintiff  Is  a  resident  of  Lo- 
gan county,  Okl.,  and  that  the  defendant  was 
on  the  1st  day  of  Jannary,  1893,  a  corpcHntion 
duly  organized  nnder  the  laws  of  the  state  of 
New  York  for  the  transmission  of  messages 
by  wire  for  reward,  and  owned  and  operated 
a  t^egraph  line  from  Mnlrane,  In  the  state  of 
Kansas,  to  Guthrie,  In  Oklahoma  territory, 
and  was  at  said  time  a  common  carrier  of 
messages  for  reward  between  said  last-named 
j^Laces;  that  on  said  date  defendant  received 
a  message  at  Mulvane,  Kan.,  for  transmission 
to  plaintiff,  and  received  the  usual  cbar^^es 
thereon:  that  said  messngo  was  from  plain- 
tiff's son-in-law,  John  Payne,  and  announced 
the  death  of  plaintiff's  daughter,  and  Is  of  the 
following  tenor:  "Mulvane,  Ka.,  i/l,  1893. 
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To  S.  T.  ButDW,  Dep.  SherIB,  e/o  HLron, 
Sheriff  Logon  Ca:  Bertie  died  this  morning, 
ten  o'clock.  Come  at  once.  Ana.  John  Paynes" 
It  \B  fuitber  alleged  that  defendant  negligent- 
ly, carelessly,  and  wrongfully,  and  without 
fault  of  plaintiff,  failed  to  deliver  said  tela- 
gram  to  plalntifT,  or  the  person  In  whose  care 
It  was  addressed,  for  a  period  of  48  faoura 
after  the  transmission  of  said  message  to 
Guthrie,  O.  T.;  that,  by  reason  of  the  said 
careless  and  negligent  conduct  of  defendant, 
plaintiff  was  not  Informed  of  the  death  of  bis 
daughter  until  two  days  after  her  said  death; 
that,  after  receiving  said  message,  plaintiff 
was  unable  to  communicate  the  death  of  bis 
daughter  to  his  immediate  family  and  the 
members  of  his  household,  who  were  near  rel- 
atives, aud  warmly  attached  to  plaintiff's  de- 
ceased daughter,  In  time  for  tbem  to  attend 
her  funeral,  and  they  were  deprived  of  at- 
tending her  funeral;  that  plaintiff  was  un- 
able to  malte  a  respectful  and  proper  prepa- 
ration for  attending  the  funeral  of  his  daugh- 
tet;  that,  by  reason  of  such  negligence  and 
carelessness  npon  the  part  of  defendant, 
plaintiff  has  suffered  great  m«)tal  pain,  dis- 
tress, humUiation,  and  mortification,  to  bis 
damage  $6,000,  for  which  he  prays  Judgment 
To  this  complaint  the  defendant  demurred  for 
the  reason  that  the  facts  alleged  were  not 
sufficient  to  constitute  a  cause  of  action, 
district  court  sustained  the  demurrer,  and, 
plaintiff  refusing  to  plead  farther,  Judgment 
was  rendered  for  defendant  for  costs,  and 
complaint  dismissed. 

The  ruling  of  the  court  In  sustaining  the  de- 
murrer is  complained  of  as  error.  It  ap- 
pears from  the  briefs  of  counsel  that  there  is 
a  contention  as  to  whether  this  is  on  action  to 
recover  for  breach  of  contract,  or  for  a  tort. 
From  our  view  of  the  case,  this  question  la 
ImmaterlaL  The  main  question  to  be  deter- 
mined is  whether  mental  pain  or  anguish 
alone,  resulting  from  the  negligent  nondeliv- 
ery of  a  telegram,  constituted  an  independent 
basis  for  damages.  On  this  question  there  is 
a  conflict  of  authority  which  is  Irreconcilable. 
The  question  Is  an  open  one  in  this  territory, 
and  in  establishing  a  precedent  this  court 
should  adopt  that  rule  whicb  best  commends 
itself  to  reason  and  Justice,  and  is  based  on 
the  soundest  principles  of  law  and  logic  The 
English  courts  have  invariably  held  that  men- 
tal suffering  alone,  unaccompanied  with  any 
physical  or  corporal  injury,  cannot  be  the  ba- 
sis for  the  recovery  of  damages,  except  In 
such  cases  as  seduction,  falsa  Imprisonment, 
libel,  slander,  breach  of  promise  of  mar- 
riages, malicious  prosecution,  and  other  tor- 
tious wrongs  committed  with  a  willful 
malicious  intent  to  do  the  wrong.  In  oil  these 
instances,  unless  there  exists  some  corporal 
injury,  the  right  to  recover  damages  for  men- 
tal suffering  depends  upon  the  element  of  pos- 
itive wrong,  willfully  or  maliciously  perpe- 
trated. The  allegations  of  the  complaint  In 
this  case  do  not  bring  It  within  such  rule,  as 
only  ordloary:  negllfience  la  allesed.  Ball- 


way  Co.  T.  Polntor,  14  Kan.  S7;  Gregory  t. 
Railroad  Ca,  112  Ind.  385,  U  N.  B.  m  Ths 
American  ooorts  seem  to  have  followed  the 
rule  of  the  English  courts  until  the  case  ot  So 
Belle  T.  Telegraph  Co.,  63  Tex.  'dOS,  was  de- 
cided by  the  supreme  court  of  Texas,  in  wbldi 
It  was  hdd  that  damages  might  be  recovered 
in  an  action  for  nondelivery  of  a  telegraphic 
message  similar  to  the  case  at  bar.  The  prin- 
ciple of  this  case  has  been  followed,  witli 
some  variations,  by  the  same  court,  in  many 
coses  since  that  decision,  and  its  reasoning 
has  been  substantially  adopted  by  the  courts 
of  last  resort  In  the  states  of  Indiana, 
tuclty,  Tennessee,  Alabama,  and  North  Caro- 
lina. Telegraph  Co.  v.  Rlciiardson,  78  Tex. 
QiQ,  15  3.  W.  688;  Wodswortb  v.  Telc«rapli 
Co..  86  Tenn.  C95,  8  a  W.  574;  Telegraph  Co. 
V.  Henderson,  89  Ala.  510.  7  South.  418; 
Reese  v.  Telegraph  Ca,  123  Ind.  294.  24  N.  EL 
1G3;  Chapman  t.  Telegraph  Ca  (Ky.)  13  S. 
W.  880;  Young  t.  Telegraph  Co..  107  N.  a 
370,  U  S.  E.  1044.  On  the  other  band,  the 
right  to  recover  damages  for  mental  anguish 
occasioned  by  the  delay  or  nondelivery  of  a 
teLegrapbic  message  has  been  expressly  do- 
nled,  and  the  doctrine  condemned,  by  the 
highest  courts  In  the  states  of  Georgia,  Flori- 
da, Mississippi,  Missouri.  Kansas,  Dakota, 
Wisconsin,  Nevada,  the  United  States  circuit 
court  of  appeals,  and  by  practically  the  unan- 
imous current  of  anUiority  in  the  federal 
courts.  CrawaoD  v.  Telegraph  Co.,  47  Fed. 
514;  Chase  v.  Telegraph  Co.,  44  Fed.  654; 
Kester  t.  Telegraph  Co.,  65  Fed.  603;  Tele- 
giaph  Ca  T.  Wood,  67  Fed.  471.  6  C.  a  A. 
432;  Tyler  t.  Telegraph  Oa,  54  Fed.  634; 
Wilcox  V.  Railroad  Co.,  52  Fed.  264,  3  a  C.  A. 
73;  Russell  v.  Telegraph  Co..  3  Dak.  315,  lA 
N.  W.  408;  Commissioners  t.  Coultas,  13  App. 
Cas.  222;  Lynch  v.  Knight.  »  H.  I*  Cas.  577; 
Telegraph  Co.  t.  Saunders,  32  Fla.  434,  14 
South.  148;  Chapman  v.  Telegraph  Ca,  88  Ga. 
703,  15  S.  B.  901;  West  t.  Telegraph  Co.,  39 
Kan.  93. 17  Pac  807;  City  of  Salina  r.  Tros- 
per.  27  Kan.  644;  Telegraph  Co.  t.  Rogers, 
GS  Miss.  748,  9  South.  823;  Wyman  r.  Leavitt, 
71  Me.  227;  Connell  v.  Telegraph  Co.,  116 
Mo.  34,  22  S.  W.  345;  Johnson  t.  Wells,  Fai^ 
go  &  Co.,  6  Nev.  224;  Ewlng  v.  RaUway  Co, 
147  Pa.  St.  40.  23  Atl.  340;  Gahan  v.  Tele- 
graph Co.,  59  Fed.  433;  Summerfleid  v.  Tele- 
graph Co.  (Wis.)  57  N.  W.  973.  If  the  anthoi^ 
itles  holding  the  afilrmatlTe  of  this  proposl- 
tlon  prea^ited  nnifM'mlty  of  the  resolt  ob- 
tained, and  harmony  In  the  reasoning  at- 
tempted In  support  of  It,  the  array  would  be 
formidable.  Tbelr  force,  however.  Is  weak- 
ened by  self-evident  disparity  ot  reasoning 
and  conflict  of  result.  Some  hold  that  meotai 
anguish  Is  not  a  cause  of  action,  but  Is  merely 
a  dependent  Incident  to  be  taken  Into  consid- 
eration In  addlUrak  to  pecuniary  damages 
shown,  while  otbm  assert  that  It  Is  an  inde- 
pendent cause  of  action,— a  distinct  element 
ot  damage.  Some  bold  that  n^Ugence  soffl- 
dent  to  iiph<M  a  z«oov«rr  most  be  wlUfhl* 
others,  that  simple  aagligmot  will  sofflea. 
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t-'ome  uphold  tbe  recovery  on.tbe  ground  of 
puntshiueat;  others,  upon  the  grouad  of  com- 
IH-asntioa;  and  some  bleod  both  groimds. 
This  conflict  ^ata,  not  only  between  the 
courta  of  the  different  states  entertaining  this 
view,  but  in  one  loatanoe  is  exhibited  in  tlie 
decisions  of  a  single  state.  The  supreme 
court  of  Texas,  in  the  course  of  Its  adjudica- 
tions upon  this  subject^  has  held  both  tbe  af- 
lU'mative  and  the  n^atire  of  all  the  proposi- 
tions above  enumerated.  Numerous  other 
conflicts  exist  among  the  decisions  of  tliat 
court;  Dotablr,  the  affirmance  and  the  denial 
of  the  rule  that  the  sendee,  before  he  can  re- 
cover, must  Identify  himself  with  the  con- 
tract of  transmission.  The  Tennessee  and 
Alabama  cases  are  not  authority  in  favor  of 
the  plaintiffs  position,  because  they  refuse  to 
recognize  mental  pain  as  an  element  of  dam- 
age. They  hold  It  to  be  an  Incident  merely, 
to  be  taken  into  consideration  in  addition  to 
pecuniary  loss. 

There  is  a  decided  weight  of  authority 
against  the  right  of  the  plaintiff  in  error  to 
recover  for  mental  suffering,  but  we  are  con- 
strained to  rely  upon  principle,  as  well  as  au- 
thority. In  a  case  of  this  kind.  The  law  of 
telegraph  companies  cannot  trace  Its  dis- 
tinctive features  into  the  antiquity  of  tbe 
common  law.  But  the  duty  of  the  courts,  up- 
on the  advent  of  new  conditions,  is  to  assimi- 
late the  ancient  i^iDciples  of  the  common 
law  to  the  new  conditions  by  the  process  of 
reasoning  called  "analogy;"  applying  old 
principles,  governing  previously  established 
relations  of  a  similar  character,  to  the  deter- 
mination of  rights  arising  under  the  new  con- 
ditions. If  the  simple  process  of  inductive 
reasoning  from  ancient  princii)les  applied  to 
new  conditions  Is  iuadequate  to  meet  the  pub- 
lic conception  of  expediency  and  Justice,  tbe 
work  of  applying  new  principles  to  new  con- 
ditions is  a  legislative,  and  not  a  judicial, 
function.  Similar  conditions  produce  simi- 
lar results.  Similar  facts  left  to  be  dealt 
with  by  the  judiciary  ought  to  produce  uni- 
form rules  of  law  applying  to  all  of  such  con- 
ditions. In  entering  upon  a  discussion  of  this 
Important  question,  the  courts  should  keep 
strictly  within  tbe  Une  of  the  judicial  path, 
and  not  Infringe  on  tbe  province  of  tbe  legis- 
lative branch  of  government  The  question 
should  be  resolved  by  a  reference  to  the  po- 
sition w^hich  mental  pain  and  anguish  has 
heretofore  sustained  in  remedial  law  as  a 
basis  for  damages.  Mental  angulsti,  prior 
to  the  advent  of  the  doctrine  contended  for 
In  this  case,  occupied  a  well-dufined  position 
In  the  law  of  damages,  and  was  not  rec- 
ognized in  cases  of  this  character. 

It  is,  however,  claimed  that  the  damages 
in  question  can  be  upheld  by  assimihitlng 
them  to  the  damages  awarded  In  cases  of 
physical  injury.  That  mental  anguish  and 
suffering  can  be  taken  into  consideration  In 
cases  of  corporal  injury  is  too  well  settled  to 
be  for  a  moment  questioned.  If  some  au- 
thorities on  this  question  are  to  be  followed 
V.37I*.  00.16— ti9 


.as  sound  law,  it  might  give  some  countenance 
to  the  contention.  This  we  say  with  a  spe- 
cial reference  to  tbe  dedslona  of  the  courts  in 
attempting  to  draw  this  argument  from  this 
source.  They  state  tbe  premise  broadly,  in 
terms  which  admit  all  mental  suffering  re- 
sulting from  a  bodily  injury  as  proper  to  be 
considered  by  the  jury  In  assessing  the  dam- 
ages. Such,  however.  Is  not  tbe  law  of  any 
well-considered  case  that  we  have  been  able 
to  And  deaUng  specifically  with  tbe  question 
before  It  for  decision  as  to  what  mental  pain 
and  anguish  may  be  lawfully  considered  by 
tbe  jury  in  cases  of  corporal  injuries.  All 
the  well-considered  cases  dealing  explicitly 
with  this  question  hold  that  the  mental  an- 
guish involved  in  the  consideration  of  the 
amount  of  damages  to  be  awarded  is  that 
mental  anguish  connected  with  the  physical 
suffering,— In  short,  the  mental  anguish  re- 
sulting from  tbe  consciousness  of  physical 
pain.  AH  Independent  conceptions  of  the 
mind,  such  as  the  contemplation  of  tbe  loss  of 
a  goodly  appearance,  tbe  fear  of  want,  and 
the  like,  are  to  be  excluded.  City  of  Chicago 
V.  McLean,  133  lU.  148,  24  N.  E.  527;  Ken- 
non  V.  Gilmer,  131  U.  S.  22,  27,  9  Sup.  Ct 
696;  Joch  v.  Dankwardt,  85  Dl.  331;  CUnton 
V.  Laning,  61  Mich.  355,  28  N.  W.  123;  Trigg 
V.  Railway  Co.,  74  Mo.  147,  153;  City  of  Sa- 
llna  V.  Trosper,  27  ICan.  544;  Jolmsou  v. 
Wells,  Fargo  &  Co.,  6  Nev.  244.  It  is  asserted 
that  mental  pain  is  just  as  much  a  proximate 
result  of  the  wrong  in  the  breach  of  the  con- 
tract of  transmission  of  a  social  telegram  as 
mental  pain  Is  the  proximate  result  of  tbe 
wrong  in  cases  of  corporal  Injury.  That 
statement  Is  true,  but  the  fallacy  of  this  ar- 
gument rests  In  the  fact  that  tbe  law  does 
hot  take  notice  of  mental  anguish  in  cases  of 
corporal  Injuries  merely  because  it  Is  the 
proximate  result  of  tbe  wrong.  It  must  be 
something  more.  It  must  be  Identified  with 
physical  pain,  of  which  tbe  law  of  damages 
does  take  notice,  before  It  will  be  considered. 
The  sorrowful  reflections  of  an  Injiured  per- 
son over  his  changed  pbyslcal  condition,  of 
tbe  pro.Ylmate  result  of  the  physical  Injury, 
and  many  other  conceptions,  arise  out  of  a 
case  of  this  kind.  Independently  of  the  phys- 
ical suffering  that  proximately  result  from 
tbe  injury,  which  the  law  entirely  disregards. 
The  law  recognizes  the  mental  anguish  which 
is  connected  with  and  a  port  of  tbe  physical 
pain,  not  because  It  is  the  proximate  result  of 
the  Injiuy,  but  because  It  Is  so  identified  with 
the  physical  pain  that  to  disregard  it  would 
be  to  disregard  the  pbyslcal  suffering  Itself. 
If  mental  pain  were  recognized  in  these  cases 
distinctly  and  solely  as  mental  pain,  it  might 
afford  some  argument  in  favor  of  the  plain- 
tiff in  this  case;  but  the  plaintiff  in  tbe  case 
seeks  to  recover  for  mental  suffering,— for  Im- 
pressions of  tbe  mind  wholly  distinct  from 
bodily  or  material  complications.  The  men- 
tal suffering  regarded  in  corporal  lujm:y  cases 
is  of  a  wholly  different  character.  It  consid- 
ers mind  in  its  bodil}'  or  physical  aspect,  and 
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dlBregards  It  In  Ita  purely  mental  or  aplrltnal 
sense.  TUb  distinction  destroys  the  argu- 
ment. 

For  the  reasons  above  outlined,  we  con- 
ceive that  the  Infliction  of  damages  for  men- 
tal angolsh  falls  to  hare  passed  the  Imposed 
tests,  and  cannot  be  assimilated  by  the  pro- 
cess of  analogy  to  the  law  obtaining  upon 
any  other  similar  pre-existing  relations.  On 
the  oibet  band,  ha-etofore,  and  even  to  the 
present  time,  with  the  dugle  exception  of 
the  qnestlMi  of  the  case  at  bsr,  It  has  been 
nnlfwmly  held  that  In  any  case  resulting 
from  tort  or  breach  of  contract,  where  no 
other  damage  than  mental  suffering  can  be 
shown,  there  Is  no  cause  of  action.  3  Snth. 
Dam.  715;  Trigg  v.  Railway  Oo.,  74  Mo.  153; 
Wilcox  V.  Ballroad  Co..  62  Fed.  267.  In 
the  case  of  Telegraph  Co.  v.  Wood,  67  Fed. 
471,  6  G.  G.  A.  432,  the  United  States  drcnlt 
court  of  appeals  remarics:  "The  general  rule 
that  mental  anguish  and  suffering,  unattend- 
ed by  any  Injury  to  the  person,  resulting 
from  simple  actionable  negligence,  cannot  be 
sufficient  basts  for  an  action  for  the  recovery 
of  damages,  is  maintained  and  sui^>orted  by 
an  unbroken  line  of  English  authorities  by 
the  conceded  state  of  the  general  law  prior 
to  the  Bo  Belle  Case."  In  Masters  v.  Warren, 
27  Conn.  293,  It  is  said:  "No  case  can  be 
found  where  a  person  has  been  allowed  to 
recover  damages  for  a  shock,  injury,  or  out- 
rage to  the  feelings  and  sraislbilltles,  arising 
and  caused  by  the  breach  of  contract,  ex- 
cept It  Is  a  marriage  contract  Such  dam- 
ages can  only  enter  Into  and  become  a  part 
of  the  recovery  when  the  plaintiff  has  sus- 
tained, by  the  negligence  or  willful  act  of 
another,  some  corporal  or  personal  injury. 
They  never  can  be  recovered  Independently 
and  alone,  and.  If  recoverable  at  all,  only  In 
action  of  tort."  The  supreme  court  of  Mis- 
sissippi, in  the  case  of  Telegraph  Co.  v.  Rog- 
ers, 68  Miss.  748,  &  South.  823.  remarks: 
"We  have  given  to  the  investigation  of  the 
question  that  consideration  which  Its  Impor- 
tance demands,  and,  though  the  right  of 
the  plaintiff  to  recover  the  damages  awarded 
In  this  case  finds  support  In  the  decisions  of 
several  of  the  states,  we  are  unwilling  to 
depart  from  the  long-ratabllshed  and  almost 
universal  rule  of  law  that  no  action  lies  for 
the  recovery  of  damages  for  mere  mental 
suffering,  disconnected  from  physical  Injury, 
and  not  the  result  of  the  willful  wrong  of 
the  defendant  That  such  damages  are  re> 
coverable  In  actions  for  breach  of  contract 
of  marriage  Is  well  settled,  but  It  Is  equally 
true  that  until  recent  years  this  action  stood 
as  the  marked  and  sin^e  exception  in  which 
such  damages  were  recoverable  in  actions 
for  breach  of  contract  This  action,  though 
In  form  one  for  the  breach  of  contract, 
partakes  In  several  features  of  the  charac- 
teristics of  an  action  for  the  willful  tort; 
and,  though  the  damages  recoverable  by 
the  plaintiff  for  mental  suffering  are 
spoken   of   as    'compensatory,*    the  fer- 


vent language  of  the  courts  Indicates  how 
shadowy  Is  the  line  that  separates  them 
from  those  strictly  punitory.  •  •  •  We 
are  not  disposed  to  depart  from  what  we 
consider  the  old  and  settted  principles  of 
law,  nor  to  fallow  the  few  courts  in  which 
the  new  rule  has  been  announced.  Hie  dif- 
ficult of  applying  ai^  measure  of  damages 
for  bodily  Injury  Is  universally  recognlnd 
and  commented  on  by  the  courts.  Bnt  In 
that  class  of  cases  demands  for  simulated 
or  Imaginary  Injuries  are  far  lem  likely  to 
be  made  than  will  those  in  suits  for  mental 
p^  alone.  No  one  but  the  plaintiff  can 
know  whether  he  really  suffers  any  mental 
dtoturbance,  and  Its  extent  and  severity 
must  depend  upon  his  own  mental  peculiari- 
ty. In  the  nature  of  things*  money  can 
neither  palliate  nor  compensate  the  Injury  he 
sustained.  'Mental  pain  and  anxle^  the  law 
cannot  value,  and  does  not  pretrad  to  redreasr 
when  the  unlawful  act  complained  of  causes 
that  alone.* "  In  the  case  of  Chapman  v. 
Telegraph  Co.,  reported  In  16  8.  E).  901,  the 
siQtreme  court  of  Georgia  forcibly  remarks: 
"But  It  Is  urged  that  the  public  occiqmtlon 
of  telegraph  companies  creates  between 
them  and  the  public  special  rations,  tn 
which  their  responsibility  Is  greater  than 
that  of  other  peraons.  So  much  of  thrir 
business  and  profit  Is  derived  from  the  ac- 
ceptance of  messages  involving  feeUngs  only 
that  at  first  view  It  would  seem  Intimate 
and  salutary  to  require  them  to  answer  in 
damages  for  any  d<xellction  of  du^  In  this 
important  part  of  their  activity.  The  argu- 
ment Is  that,  in  the  exercise  of  a  public  em- 
ployment they  undertake,  for  hire,  to  serve 
the  feelings  of  their  customers,  and  therefore 
ought  to  pay  for  negligent  nonperformance 
or  mlsperformance  of  this  peculiar  function. 
This  reasoning  Is  unanswerable,  so  fftr  as  it 
proves  a  right  of  action  to  arise  out  of  the 
breach  of  duty.  But  how  about  damages, 
and  the  measure  of  danu^es?  It  can  scarce- 
ly be  that  a  new  and  exceptfonal  printHple 
of  damages  emerges,  ex  pn^lo  vlgore,  from 
unknown  recesses  of  the  law,  when  occasion 
seems  to  require  It  or  that  the  court  can  do 
more  than  adapt  and  apply  principles  al- 
ready existing  when  novel  transactions, 
such  as  those  which  make  up  the  business 
of  telegraphy,  became  the  subject  of  adjudi- 
cation. Precedente  must  be  followed,  else 
the  law  will  become  a  wandering,  uncertain 
thing.  If  our  understanding  of  the  law.  as 
heretofore  expounded  by  Its  accredited  or- 
acles, be  correct  It  would  be  a  judicial  In- 
novation to  require  feelings  which  had,  even 
under  contract  or  public  duty,  the  right  to 
expect  help,  to  be  solaced  with  damages  for 
the  disappointment  however  severe,  at  los- 
ing the  promised  benefit  If  the  subject 
needs  new  law,  the  lawmaking  powers  may 
create  It,  but  we  decline  to  usurp  their  pre- 
rogative." In  the  case  of  Wadsworth  v.  Tel- 
egraph Go.,  supra.  Judge  Lurton.  dissenting; 
said:  "The  reason  why  an  bi^c^ndent  ac- 
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tlon  ttur  such  damages  cannot  and  on^t  not 
to  be  Bnstained  la  fonnd  In  the  remoteness  of 
mch  damages.  •  •  «  Such  Injuries  are 
generally  more  sentimental  than  snbstantlal, 
dep«iding  largely  npon  physical  and  nerrons 
vendition.  The  suffering  of  one  under  pre- 
cisely the  same  ctrcnmstances  would  be  no 
test  of  flie  suffering  of  another.  Vague  and 
flhadoTry,  time  is  no  possible  standard  by 
which  such  an  Injury  can  be  Justly  com- 
pensated, or  even  approximately  measured. 
EasHy  simulated,  and  Impossible  to  dlsprore, 
H  falls  within  all  of  the  objections  to  specu- 
lative damage^  which  are  nnirersally  ex- 
cluded because  of  their  uncertain  character. 
That  damages  so  Imaginary,  so  metaphysic* 
al,  BO  sentimental,  shall  be  ascertained  and 
assessed  by  a  jury  with  justness,  not  by  way 
of  ptmlshment  to  the  defendant,  but  as  a 
mere  ctHnpensation  to  ttie  plaintiff,  is  not  to 
be  expected.  That  the  grief  natural  to  the 
death  of  a  lored  relative  shall  be  separated 
from  the  added  grief  and  anguish  resulting 
from  delayed  Information  of  such  mortal  Ill- 
ness or  death,  and  compensation  given  for 
the  latter  only.  Is  the  task  Imposed  by  the 
law,  as  determined  by  the  majority.  But 
the  rule  fn  question  has  not  been  limited,  as 
claimed,  to  actions  based  upon  physical  pain. 
It  has,  as  we  have  already  seen,  upon  the 
authority  of  Mr.  Wood,  been  applied  to  ac- 
tions of  sbinder  and  libel.  No  matter  how 
gross  tiie  insult,  or  how  barrowlng  to  the 
feelings,  there  can  be  no  recovery  if  the 
slander  did  not  Imply  a  crime,  or  result  in 
some  special  damage.  The  same  rule  ap- 
plies In  actions  brought  for  the  death  of  an- 
other. The  plaintiff  must  have  a  pecuniary 
interest  In  such  life,  and  In  such  cases  there 
can  be  no  recovery  for  the  Injured  feelings, 
the  grief,  or  anguish  suffered  by  the  plain- 
tiff. In  conscqumce  of  the  death  fbr  which 
the  suit  lies.  This  is  the  rule,  regardless  of 
the  relation  the  deceased  bore  to  the  plain- 
tiff. Whether  husband  «  wiffe.  or  parent  or 
child,  the  rule  is  the  same.  The  damages 
are  for  the  pecnidary  loss  sustained.  *  *  * 
The  principles  upon  which  this  suit  Is  main- 
tained seem  to  be  so  radical  •••  a  de- 
parture ftom  the  headlands  of  the  law,  and 
to  80  seriously  threaten  the  uprooting  of  doc- 
trines that  I  have  been  taught  to  revere  as 
the  very  foundation  stones  of  the  system  of 
our  law  upon  the  subject  of  contracts  and 
damages,  as  to  make  it  my  duty  to  give  ex- 
pression to  my  views  upon  the  questions  in- 
volved." In  our  view  the  departure  Initiat- 
ed in  Texas,  and  followed  by  some  other 
states,  Is  not  supported  by  sound  reasoning, 
and  Is  not  in  harmony  with  the  well-defined 
principles  of  law  which  the  experience  of 
the  past  have  found  safe  and  reliable. 

It  is  Insisted  by  counsel  for  plaintiff  In  er- 
ror tluit  he  is  entitied  to  recover  the  statu- 
tory penalty  of  ¥50  provided  by  the  statutes 
of  Oklahoma.  Section  28,  c.  11,  p.  152,  St. 
Okl.  1803,  provides:  "A  carrier  of  messages 
by  telegraph  must  If  it  is  practicable  transmit 


every  such  message  immediately  upon  Its  re- 
ceipt, but  If  this  is  not  practicable  and  sev- 
eral messages  accumulate  np<m  his  handa  he 
must  transmit  them  In  tiie  following  OTder 
First  Messages  from  pnbUc  agents  of  the 
United  States  or  of  this  territory  on  public 
business.  Second.  Messages  intended  in 
good  ftilth  for  immediate  publication  In 
new^apers  and  not  for  any  secret  use. 
Third.  Messages  giving  Information  relating 
to  the  sickness  or  death  of  any  person. 
Fourth.  Other  messages  In  the  oeier  In  which 
they  were  received."  "See.  30.  Every  per- 
son whose  mrasage  Is  refused  or  postponed 
contrary  to  the  provisions  of  this  chapter  Is 
ratitied  to  recovor  from  the  carrier  his  actual 
damages  and  fifty  dollars  in  addition  there- 
to." This  is  a  penal  statute,  and  must  be 
strictly  construed;  and,  bef<»e  one  can  re- 
cover the  penalty  therein  imposed,  he  nnurt 
state  specifically  every  fact  to  bring  himself 
strictiy  within  all  Its  terms.  Telegraph  Oa 
V.  Steele  (Ind.  Sup.)  9  N.  B.  78.  Klrby  v. 
Telegraph  Co.  (S.  D.)  57  N.  W.  202.  It  will 
be  observed  that  this  statute  relates  to  the 
receipt  and  transmission  of  messages,  regu- 
lating the  order  In  which  th^  shall  be  re- 
ceived and  transmitted,  and  does  not  at- 
tempt to  regulate  the  mode,  means,  or  time 
of  th^r  delivery.  The  message  In  question 
was  sent  from  Mnlvane,  Kan.,  and  any  stat- 
ute of  Oklahoma  which  would  attempt  to 
prescribe  the  wder  of  Ite  receipt  at  or  trans- 
mlssal  from  that  point  would  be  in  conflict 
with  the  power  of  congress  to  regulate  com- 
merce betwem  the  states  and  territories,  and 
would  be  unconstitutional.  Telegraph  Oo.  v. 
Pendleton,  122  U.  S.  847.  7  Sup.  Ot  1126; 
Telegra^  Co.  v.  Texas,  105  TT.  8.  460;  Bog- 
en  V.  Telegraph  Co.,  122  Ind.  395,  24  N.  E. 
157.  This  statute  does  not  attempt  to  r^ru- 
late  or  interfere  with  the  delivery  of  mes- 
sages sent  to  another  state,  but  simply  pre- 
scribes the  order  of  transmission,  and  com- 
pels the  acceptance  of  messages  when  pre- 
sented in  the  order  mentioned.  This  Is  not 
an  Interference  with  interstate  commerce, 
and  is  a  proper  exercise  of  the  legislative  au- 
thority. Council  V.  Telegraph  Co.  (Mo.  Sup.) 
18  S.  W.  883.  There  are  no  allegations  of 
the  complaint  that  would  entitle  the  plain- 
tiff to  recover  the  statutory  penalty. 

Plaintiff  In  error  Insists  that  he  Is,  In  any 
event,  entitled  to  recover  nominal  damages. 
Ko  damages  are  claimed  In  the  complaint, 
except  for  mental  anguish.  BusscU  v.  Tole- 
grah  Co.,  3  Dak.  315,  19  N.  W.  408.  There 
Is  nothing  on  the  face  of  the  telegram  to  in- 
dicate to  the  company  or  its  agents  that 
there  was  any  relationship,  of  any  character, 
existing  between  the  sender  and  sendee  of 
the  message,  or  of  the  deceased  mentioned 
In  the  message,  and  no  allegation  that  the 
defendant  was  notified  of  any  such  relation- 
ship, or  for  whose  benefit  the  message  was 
sent 

We  find  no  enror  In  tiie  record.  The  judg- 
ment of  the  district  court  Is  aSnned,  atithe 
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ooatB'  of  the  idalntUt  In  error.  AU  the  Jns- 
tlces  oaacairlng,  except  DAUS,  J.,  not  alt- 

t\ng. 


'   DETOHK  T.  TERRITORY. 

(Supreme  Court  of  Oklahoma.   Sept  7,  1804.) 

IfAKCBNT  —  What  Cosbtitutks  —  Fkadd  in  Ob- 
taining Possession  ~Evidbkcs  —  Loss  or  ls> 

STHDOTIONB. 

1.  If  one  is  induced  hf  a  trick  or  a  fraud 
to  eiTe  np  the  possession  of  his  property,  and 
the  possession  has  been  for  a  special  purpose, 
as  for  security  that  he  will  perform  his  part 
of  a  contract,  and  if  in  so  surrendering  the  pos- 
session he  still  meant  to  retain  the  right  of 
property  in  himself  until  the  full  performance 
of  the  contract  by  those  with  whom  be  dealt, 
and  the  pr(q>erty  is  appropriated  and  converted 
to  their  own  Ube  by  those  to  whom  the  possea- 
■ion  was  thus  given,  such  appropriation  and 
conversion  will  be  larceny. 

2.  If  fraud  is  nsed  in  getting  possession  of 
property,  which  possession  is  not  accompanied 
with  the  ownership  thereof,  and  the  pnmerty  is 
afterwards  converted  to  his  own  use  by  him 
who  has  thus  acquired  possession,  the  fraud  will 
supply  the  place  of  trespass  in  the  taking  of  the 
possession  of  the  property,  and  the  conversion 
will  be  felonions. 

3.  When  conspiracy  ia  alleged,  white  ft  ts 
important  that  evidence  shall  first  be  given  of 
BVLCb  conspiracy,  yet  upon  the  undertaking  by 
him  who  charges  the  conspiracy  that  such  con- 
spiracy will  be  shown,  and  it  appears  to  be  nec- 
essary and  important  first  to  introduce  conver- 
aationa  had  and  acts  done  by  any  one  or  more 
of  the  alleged  conspirators  in  the  absence  of  the 
rest,  that  course  will  be  permitted,  in  the  dis- 
cretion of  the  court 

4.  The  loss  of  instructions  given  by  the 
court  to  the  jury,  after  the  trial,  and  before  the 
case  is  made  up  for  the  supreme  court  upon  ao- 
peal,  is  not  ground  for  reveraaL 

(Syllabus  by  the  Court.) 

Brrw  ftmn  district  court,  Logan  county; 
before  Justice  Frank  Dftle. 

Squire  Devore  was  convicted  ot  larceny, 
and  brings  errw.  Affirmed. 

John  Foster,  for  plaintiff  In  error.  Harris 
Huston,  for  the  Territory. 

McATEE,  J.  The  plaintiff  In  error,  to- 
gether with.  WilltamB  and  Anderson,  his  co- 
defendants,  induced  Welbom,  the  prosecut- 
ing witness,  to  part  with  the  possession  of 
his  mules  and  other  property  niwn  the  assur- 
ance that  he  should  receive  a  deed  from  plain- 
tiff in  error  and  his  wife  conveying  to  him 
(Welborn)  certain  lots  In  block  73  In  East 
Guthrie,  which  they  represented  to  Welborn 
that  plaintiff  In  error  owned.  The  represen- 
tation was  false,  but  by  menns  of  It  the  plain- 
tut  in  error,  with  his  confederates,  succeeded 
in  getting  possession  of  Welborn's  property, 
and  forthwith  converted  It  to  their  own  use. 
It  is  evident  that  Devore  conspIrLMl  with  Wil- 
liams and  Anderson  fraudulently  and  feloni- 
ously. Upon  the  facts  offered  in  evidence, 
we  are  to  determine  whether  the  defendant 
was  guilty  of  grand  larceny.  That  is  the 
crime  with  which  Devore,  Williams,  and  An- 
derson are  jointly  charged  in  the  Indictment, 
and  upon  wUch,  Derore  having  demanded  a 


separate  trial,  the  Jury  found  a  Terdtct  of 
guilty  against  him.  We  think  the  evidence 
abundantly  supports  the  vwdlct.  If  Welbun 
was  Induced  to  part  with  his  property  hy 
means  of  the  false  representations  of  Devore 
and  his  confederates,  and  If  he  meant,  at  the 
time  of  parting  with  the  possessloa  of  It,  to 
part  with  the  ownership  also,  and  was  thus 
defrauded  of  It,  while  the  <^ense  would  be  a 
dime,  it  would  not  be  that  of  larceny.  Rut 
if,  on  the  other  hand,  while  Welborn  was  thus 
Induced  to  give  up  possession  of  his  property 
to  the  conspirators,  It  was  delivered  merely 
as  security  for  the  performance  of  bis  part 
of  the  contract,  and  he  still  meant  to  re- 
tain the  right  of  property,  and  that  the  own- 
ership of  It  should  not  be  transferred  or  pass 
from  bim  until  a  good  and  sufflclent  deed 
should  be  executed  to  him  by  Devore.  convey- 
ing the  whole  and  unincumbered  ownership 
In  the  lots  in  block  73  in  East  Guthrie,  and  If 
Devore  and  his  confederates,  or  either  of 
them,  upon  obtaining  such  possession  by  the 
consent  of  Welbom,  apprc^Hlated  the  prop- 
erty, and  converted  It  to  their  own  use,  that 
would  constitute  the  crime  of  larceny.  "The 
character  of  the  crime  depends  upon  the  In- 
tention of  the  parties,  and  that  intention  de- 
termines the  nature  of  the  offense.  Where, 
by  fraud,  conspiracy,  or  artifice,  the  posses- 
sion is  obtained  by  felonious  design,  and  the 
title  still  remains  in  the  owner,  larceny  is 
established."  Loomls  v.  People,  67  N.  T. 
329.  Trespass  Is  necessary  to  constitute 
larceny,  and  differentiates  the  crime  from 
that  of  obtaining  property  tmd»  false  pre- 
tenses; but,  If  fraud  Is  used  In  obtaining  pos- 
session of  the  pro[>erty.  It  will  be  construed 
a  trespass,  and  the  taking  of  it  so  as  to  make 
the  conversion  felonious.  "If  rogues  con- 
spire to  get  away  a  man's  money  by  such 
tricks  as  those  which  are  pleaded  here.  It  Is 
not  going  beyond  the  settled  rules  of  law  to 
hold  that  the  fraud  will  supply  the  place  of 
trespass  In  the  taking,  and  so  make  the  con- 
version felonious."  People  v.  Shaw,  57  Mich. 
406.  24  N.  W.  121  (Campbell,  J.);  Com.  v, 
Barry,  124  Mass.  325;  Lewer  t.  Com.,  15 
Serg.  &  R.  93;  State  v.  Watson.  41  X.  H.  533; 
State  V.  Humphrey.  32  Vt  560;  MUler  v. 
Com.,  78  Ky.  15;  Welsh  v.  People,  17  111. 
339;  People  v.  McDonald.  43  N.  T.  (3; 
Smith  V.  People,  53  N.  X.  Ill;  Justices,  etc.. 
v.  Henderson,  80  N.  Y.  12;  State  v.  Vickery, 
19  Tes.  326. 

What  passed  between  the  parties  at  the 
Ume  the  possession  of  the  property  was  given 
to  Devore  and  his  conspirators?  WelbwTi 
testified — and  his  testimony  upon  this  point 
was  uncontradicted— that,  upon  the  papers 
being  placed  In  escrow,  "Williams  wanted 
the  property"  (meaning  the  mules,  etc.); 
that  he  did  not  want  to  give  It  up,  but  "Wil- 
liams seemed  hurt,"  and  said  that  "bo  had 
turned  the  papers  over,  and  that  he  would 
hold  the  mules  tmtll  they  came  back,  and 
then  we  would  finish  up  our  business;"  and 
that  he  (Welborn)  £ave  up  the  mules  and 
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otbee  property  ftr  tfaem  to  boldf— "to  stand 
good  until  the  papen  came  back;"  and  tiiat, 
ot  conFse,  tbey  "was  to  remain  mine  nntU 
they  got  our  papera  finished  ■op,  and  tben, 
after  the  papers  wae  turned  over  to  me,  of 
covrse  they  had  the  moleB,— that  1b,  they 
-were  placed  for  Um  to  hold,  so  that  he  would 
have  eometblng  In  Us  poeeeBslon."  It  was 
for  tibe  jury  to  find  the  facta,  and  they  be- 
Uered  Welbom.  They  woe  justified  In  so 
doing.  He  gave  up  ttie  poeaeasUm  f  ora  spedf  • 
Ic  purpose.  They  oonverted  the  whole  prop- 
erty. That  ynx  a  dear  oaae  of  larceny,— aa 
iflaln,  pronoonoed,  and  Intended  as  If  these 
LtmfMeratee  had  not  established  the  derlons 
anangement  by  wblcdi  tbey  brought  about 
the  fraodulifit  result  It  was  not  dlff««it, 
aa  to  the  criminal  purpose  or  an  act  of  tres* 
pass,  tnm.  going  Into  the  stable  of  Welbom 
without  his  consent,  and  taking  his  mules, 
and  coDTerting  them  to  their  use. 

Aaidgnments  of  oror  are  further  alleged  In 
thla:  that  tbe  court  erred  in  oTormllns  de- 
fffldant's  petitton  to  take  from  the  jury  the 
witness  Wdbom'a  testimony  detailing  a  eon- 
Tersatton  had  with  WUllams  before  the  proae- 
cutlon  had  laid  the  foundation  for  such  tes- 
timony, Introdudng  evidence  to  ptoTe  ool- 
lusUm  or  conspiracy  between  WlUUama  and 
Derorev  and  In  overruling  the  objections  of 
defendant  to  teatlmony  offered  by  the  prose- 
cution as  to  transactions  with  WlUlamB  aud 
Andemou,  aud  done  in  the  absemce  of  the  de- 
fendant, and  subsequent  to  the  delivery  of 
the  ivoperty  described  In  tbe  Indictment  by 
Welbom  to  WUllams,  and  permitting  such  tes- 
timony to  go  to  the  jury  over  the  objectlmu 
of  the  defendant  It  is  always  desirable  and 
important  to  Introduce  evidence  of  a  con- 
spiracy first;  otherwise,  tlie  Jury  might  be 
led  into  error  by  inferring  a  conspiracy  where 
none  exists.  But,  upon  the  offer  or  under- 
standing tluit  a  conspiracy  will  subsequently 
be  shown,  acts,  declaratiMis,  aud  conversa- 
tions of  one  charged  with  being  engaged  in  a 
common  design,  but  who  is  absent,  will  some- 
times be  admitted  in  evidence  before  the  con- 
spirao'  Is  proven.  It  Is  within  the  discretion 
of  the  court  Where  evidence  hasbeenoffered 
tending  to  show  a  conspiracy,  the  transac- 
tions of  any  one  «r  more  of  those  shown  to 
have  bem  engaged  in  pursuance  of  or  execu- 
tion of  a  common  design  are  admissible,  and 
any  one  of  those  who  have  been  afterwards 
shown  to  have  been  connected  with  the  con- 
spiracy will  be  considered  In  law  as  having 
been  a  party  to  such  transactions,  even 
though  be  may  have  been  absent  at  the  time 
of  their  occurreuce.  These  propositions  are 
elementary.  1  Greenl.  Ev.  §  111;  Whart 
Ev.  S  ia05,— each  dtlng  many  cases. 

It  Is  further  alleged  that  the  court  erred  In 
sustaining  the  plaintiff's  objection  to  the  in- 
troduction of  an  atUdavit  made  by  Welbom. 
the  prosecuting  witness,  l)efore  S.  S.  Law- 
rence, probate  judge  of  Logan  county.  Old. 
T.,  on  June  28th,  and  In  excluding  the  same 
from  the  jury.   After  Welbom'a  property 


had  been  taken  from  him,  and  appropriated 
WllIfMa%  Andwson,  and  Devore,  be 
brought  salt  In  the  inrolMte  court  of  Logan 
coun^  against  these  parties,  recovering  judg- 
ment aud  payment  and  tha«aft»  made  an 
alBdavit  setting  forth  that  while  he  then,  pri- 
or to  March  13, 1883,  believed  the  defendanto 
had  been  guilty  of  fraudulent  transactions, 
in  which  they  procured  from  him  the  per- 
sonal property.  Including  mules,  etc.,  "after 
more  mature  delll)eration,  and  more  careful 
investigation,"  he  "now,  June  28.  1883  [the 
date  of  the  affidavit],  believed  the  defendanto 
Intended  to  commit  no  crime,  and  that  they 
are  innocent"  etc.  The  proffer  of  this  affi- 
davit was  an  attempt  to  substitute  tbe  opin- 
ion of  tbe  prosecuting  wltoess,  and  to  offer 
that  to  the  jury.  In  lieu  of  facts,  nie  Jury 
are  the  judges  of  facts,  not  of  opinions.  It 
would  be  difiicult  to  conceive  of  a  case  which 
more  strongly  fortifies  the  rule,  for  it  would 
be  urged  with  much  force  that  the  witness 
believed  the  defendant  guilty  after  the  loss  of 
Uls  property,  and  before  he  was  paid  for  It 
and  that  after  he  was  paid  for  it  he  changed 
his  mind  as  to  the  criminality  of  the  act  by 
which  his  property  had  been  taken  from  him. 
In  order  to  determine  the  value  or  the  worth- 
lessuess  of  his  opinion  as  evidence,  it  would 
be  necessary  to  go  Into  an  examination  to 
the  jury  as  to  whether  the  payment  for  the 
stolen  property  made  to  the  affiant  Welbom, 
had  anything  to  do  with  his  change  of  opin- 
ion, nod  with  the  making  of  the  affidavit 
now  found  in  the  possession  of,  and  produced 
by,  Devore,— what  the  value  would  be,  for 
the  guidance  of  the  jury,  of  Welborn's  opin- 
ion and  consclettce  as  to  the  guilt  or  Inno- 
cence of  Devore,  aa  well  aa  other  such  In- 
quhies.  The  affidavit  was  properly  ex- 
cluded. 

The  plaintiff  In  error  complatos  toat  he  has 
been  deprived  of  his  right  of  review  of  the  in- 
structions of  the  court  by  the  fact  toat  they 
are  not  to  be  found  In  the  office  of  the  clerk 
of  toe  court  below,  and  that  he  la  therefore 
entitled  to  a  reversal,  and  a  trial  de  novo. 
Tbe  court  Instructed  the  jury,  and  upon  tbe 
evidence,  under  the  Instructions,  the  jury 
found  toe  d^endant  guilty.  The  presump- 
tions of  law  are,  in  the  absence  of  error, 
which  must  be  made  to  appear  by  the  plain- 
tiff in  error,  toat  toe  proceedings  of  the  dis- 
trict court  are  regular,  and  that  the  Instruc- 
tions to  toe  jury  gave  toe  law  ciOTectly.  But 
ft  la  toe  privilege  of  the  defendant  to  bring 
toe  case  here  by  appeal,  and  if  it  is  made  to 
appear  to  this  court  that  error  has  been  com- 
mitted toe  case  will  be  reversed,  If  the  error 
Is  material.  The  defendant  is  toerefore  in- 
terested in  toe  preservation  of  toe  record.  If 
it  is  not  made  to  appear  toat  error  has  been 
committed,  toe  judgment  of  toe  district  court 
will  stond.  If.  after  Judgmmt  against  a.  de- 
fendant in  a  criminal  case,  exceptions  re- 
served, and  appealed  to  tots  court,  toe  de- 
fendant should  be  relieved,  and  the  Judgment 
reversed,  because  the  Instmcticm^.  given  be- 
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low  wen  1o0t  from  the  case,  great  dlfflcnltr 
might  be  exp^enced  in  j^reeerrinff  the  in- 
^tructioDfl  until  the  caw  could  be  brought 

Otba  Rs^gnments  of  error  were  made  bj 
the  plaintiff  in  error.  Hier  bave  been  care- 
fully considered,  and  oTemiled.  Tbe  defend- 
ant was  not  prejudiced  In  any  respect  by  tbe 
ruling  of  tbe  district  court  at  tbe  trial.  The 
Jadgment  of  tiie  district  court  is  therefore  af- 
firmed. The  diief  Justice  not  sltdng,  baring 
presided  as  Judge  below;  all  of  the  other  jna* 
tices  concurring. 


<2  Okl.  IBS) 

TERRITORY  ex  rel.  WOODS,  Oonnty  Attof^ 

ney.  t.  CITY  OF  OKLAHOMA  et  sL 
(Supreme  Court  of  Oklafaomo.  Sept.  7,  1804.} 
Ctms— LmrrATioR  of  iKDBBTSDmss— Oov- 

TRACT8. 

A  contract  entered  into  by  a  city,  where- 
by fluch  city  contracts  to  pay  the  Bum  or  ^,400 
per  anQum,  for  a  term  of  20  years,  as  rental  for 
water  hydrants,  does  not  create  a  present  In- 
debtedness against  said  city  in  a  sum  eqMi 
to  tbe  aggregate  amount  of  ladi  rentals  for  the 
entire  period  of  time  for  whidk  the  contract  Is 
to  run. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oklahoma  coun- 
ty; before  Justice  Henry  W.  Scott 

BUI  by  the  territory  of  Oklahoma,  on  tbe 
relation  of  J.  H.  Woods,  county  attorney  of 
the  couDty  of  Oklahoma,  against  the  city  of 
Oklalioma  and  others.  Injunction  granted 
plaintiff  dlsBolTed,  and  phUntifl  appealSL  Af- 
flimed. 

J.  H.  Woods,  for  appellant  W.  B.  Taylor 
and  F.  P.  Lindsay,  for  appellees. 

DALE,  C.  J.  On  June  IS,  1894,  hi  the  ab- 
sence of  the  district  Judge  of  the  county  of 
Oklahoma,  the  probate  Judge  Issued  a  tempo- 
rary restraining  order  against  the  defend- 
ants, restraining  them  from  issuing,  negoti- 
ating, or  delivering,  or  attemptlog  to  Issue, 
bonds  purporting  to  tuiTe  been  issued  by  the 
dlT  of  Oklahoma  01^  In  the  sum  of  $29,600. 
On  the  day  following  the  defendants  filed  a 
motion  in  the  district  court  to  dissolve  the 
temporary  injunction  theretofore  granted  by 
the  probate  Judge.  On  the  20th  day  of  June 
tbe  matter  came  on  for  hearing  before  the 
district  Judge,  all  parties  being  present  The 
court,  after  bearing  the  matter,  dissolved  the 
temporary  injunction,  from  which  Judgment 
tbe  plaintiff  in  error  brings  the  case  hae  on 
appeal. 

It  appears  that  on  the  21st  day  of  Octob», 
1893,  the  defendant,  by  its  duly-anthorlzed 
ofHcers,  executed  Its  certain  funding  bonds, 
in  a  sum  aggregating  ¥29,600,  and  tliat  such 
defendants  were  about  to  Issue  and  nego- 
tiate bonds,  and  for  tbe  purpose  of  prevent- 
ing the  issuance  and  negotiation  of  sudi 
bends  the  plaintiff  Instituted  this  proceeding 
In  the  court  t>elow,  and  now  brings  -Qie  case 
here  for  a  reversal  of  the  dedsJon  of  the  dis- 


trict oonrt  in  holding  that  tbe  bonds  mli^ 
properly  Issue,  and  that  tbe  restraining  or> 
da-  ^nld  be  dissolved.  From  the  recwd, 
as  thos  presmted.  we  find:  That  the  dty  of 
Oklahoma  City  Is  a  pubUe  corporation,  by 
virtue  of  the  laws  of  Oklahoma  territory. 
That  the  assessed  valnatl<m  of  the  taxable 
properly  within  the  city  of  Oklahoma  City 
for  the  year  18B3  was  «1,4S2,00&  That  Oiere 
was  at  the  thne  this  snit  was  Institated  in 
the  lower  court  an  indebtedneea  outstand- 
ing agfUnst  the  said  dty  in  tbe  snm  of  $17,- 
600.  That  the  city  had  previously  entered 
Into  a  contract,  for  a  paiod  or  term  of  HO 
years,  with  one  D.  H.  Scott  and  his  aaalgns, 
to  erect  and  maintain  for  such  period  a  sys- 
tem of  waterwMks  for  the  purpose  of  i»wid- 
Ing  the  dty  of  Oklahoma  City  and  its  inhab- 
itants with  water  for  fire  and  domestic  pur- 
poses. That  said  contract  was  by  ordinance, 
section  4  of  anch  ordlnanoe  being  as  follows: 
'TThe  dty  of  OUahoma  City  hereby  rents  of 
and  from  tbe  said  D.  H.  IScott  and  his  as* 
signs  tor  the  period  of  time  or  term  of  fhn 
ivivlleges  hi9«by  granted,  a  portlcm  of  the  wa^ 
tw  vrorks  system  herdn  authorized  to  be  oon- 
structed.  to-wit  eighty-two  tipped  and  anti- 
freeslng  hydrants,  and  to  pay  as  rental  there- 
for the  snm  of  f55  per  annum,  payable  semi- 
annually, for  each  and  every  one  of  said  by- 
drants.  and  at  a  proportlonatB  rate  toe  ap- 
plications for  a  year."  That  the  funding 
bonds  sought  to  be  Issued  by  tiie  dty  were  in 
the  sum  of  (2tf,500,  and  to  restrain  whldi  this 
action  was  instituted,  are  an  obligation  ad- 
ditional to  that  of  the  sum  of  9^7,500,  and 
that  created  by  the  contract  for  the  supply 
of  wator;  and  it  Is  contended  Qiat  the  same 
cannot  be  legally  issued,  for  tbe  reason  that 
audi  indebtedness  is  In  conflict  with  the  act 
of  congress  approved  June  30,  1886,  whldi 
provides  as  follows:  "rhat  no  political  or 
munfdpal  corporation,  county  or  other  subdi- 
vision, in  any  of  the  territories  of  the  United 
States,  shall  ever  become  indebted  in  any 
manner  or  for  any  purpose  In  any  amount  In 
the  aggregate,  including  existing  Indebted- 
ness, exceeding  four  p^  ccntimi  of  the  vslna 
of  the  taxable  property  within  such  corpora- 
tion, county  or  sntMllvlslon,  to  be  ascertained 
by  the  last  assessment  for  territtvlai  and 
county  taxes  prevloas  to  the  Incurment  of 
such  Indebtedness,  and  all  bonds  ox  oMlga- 
tions  In  excess  of  anch  amount  given  by  such 
corporation  shall  be  void." 

There  la  no  omtroversy  as  to  the  taxable 
valuation  of  the  property  of  Oklahoma  City 
for  the  year  18^,  and  the  only  question  tor 
our  ccmslderatlon  Is  whether  or  not  the  con- 
tract entered  Into  between  the  dty  and  the 
waterworks  company  tOr  the  period  of  time 
named  shall  be  ctmsldered  an  indebtedness 
against  the  dly  of  Oklahoma  City  for  the 
full  amount  to  which  the  dty  might  become 
liable  under  the  terms  of  such  contract 
Four  per  centum  of  tbe  taxable  valuatitm  of 
Oklahoma  City  amounts  to  $75,171.  It  is 
agreed  that  ttw  dty  has  oatstandlaff  btrnds  in 
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ttie  mm  of  917,B00;  tiiat  the  bonds  aongbt  to 
be  fanded,  fmd  out  of  whicn  proposed  act 
this  controversy  grows,  are  in  the  sum  of 
¥29,500,  making  a  total  of  $47,000,  and  that 
bonds  to  the  amount  of  (29,300  may  be  le- 
gally iesued.  provided  It  Is  found  that  the 
contract  for  the  waterw<^u  does  not  create 
an  listing  debt  against  the  city  fn  the  sum 
covered  by  the  entire  period  of  time  for 
■which  the  contract  la  to  ran.  to  wit,  ¥88,000; 
that.  If  It  BbaU  be  held  by  this  court  that 
said  contract  creates  a  present  and  existing 
indebtedness  against  the  city  of  Oklahoma 
City,  then  the  iKmds  sought  to  be  funded 
cannot  be  legally  lasned  against  tibe  said  city. 
We  will,  therefore,  confine  ourselves  simply 
to  the  one  proposition  as  to  whether  or  not 
the  c<mtraGt  tot  SO  years,  providing  for  the 
payment  of  an  annual  rental  of  $4,400,  cre- 
ates an  indebtedness  of  $4,400,  or  an  indebt* 
edness  for  the  aggregate  amount  for  which 
the  city  might,  undw  oert^n  circumstances, 
become  liable. 

Upon  examination  of  the  autlus'ltles,  it 
will  be  foimd  that  the  dlHerent  courts  of  ttie 
states  and  tenitraies,  in  paaeilng  upon  sim- 
ilar statutes,  have  held  to  different  views  up- 
on this  question.  The  supreme  court  of  the 
state  of  Uldilgan.in  the  case  of  Niles  Waters 
wo-ks  V.  City  of  Niles,  found  In  SO  Mich. 
3U,  26  N.  "W.  625,  held  to  the  view,  as  stated 
by  them,  that  a  contract  for  the  use  of  50 
water  hydrants  per  year,  at  $50  rach,  for  the 
term  of  SO  years,  creates  a  Uabilty  against 
the  dty  to  the  full  extent  of  tbe  80  yean* 
rental,  and  that  nad&c  the  contract  stmllar 
to  the  (me  we  have  under  consideration  ttie 
dty  was  prohibited,  by  reason  of  a  statute 
which  In  effect  Is  the  same  as  ours,  from  en- 
tering Into  sudi  contract  That  case  was 
decided  upon  the  authority  of  the  dedslms 
of  that  state  referred  to  as  follows:  Gi^  of 
Detroit  T.  Michigan  Paving  Ga,  36  Mich. 
335;  City  of  Detroit  v.  Boblnson.  38  Mich. 
108,— two  of  the  justices  concurring,  one  dis- 
senting. The  same  construction,  upon  a 
rimllar  statute,  obtains  In  Illinois,  Montana, 
Or^n.  and  numbers  of  other  states.  The 
contrary  view  of  the  anestlon  is  held  by  New 
Josey,  Massachusetts,  New  Torfc,  Iowa,  and 
Indiana  conrta  So  that  it  will  be  seen  that 
the  courto  taave  divided  upon  the  question 
befdre  us,  and  It  is  for  us  to  determine  upon 
which  side  of  the  proposition  we  find  the  bet- 
ter reason.  The  case  is  a  very  important 
one  to  the  defendant  If  we  hold  that  the 
contract  to  pay  an  annual  water  rental  of 
$4,400  during  the  poiod  of  20  years  creates 
a  debt  for  the  aggre^te  sum  of  $88,000,  and 
is  a  ^bt  withlii  the  provision  embodied 
within  the  act  of  congress,  we  aball  lay  down 
a  principle  tiiat  would.  In  a  great  majority 
of  instances  in  this  territory,  put  an  end  to 
munldpal  government;  If  It  shall  be  found 
that  the  agreement  to  pay  a  given  sum  each 
year  for  a  long  period  of  years  constitutes 
a  debt  tar  the  a^i^gate  sum  resulting  from 
adding  together  all  the  yearly  installments* 


then  it  is  extremdy  doubtful  whether  there 
Is  a  dty  In  this  torltory  having  the  author- 
ity to  repair  streets,  build  sidewalks,  ta  car- 
ry out  any  c^er  municipal  improvements, 
for  the  most  of  our  dtles  hare  contracts  for 
water  supplies  and  electric  lights  running 
for  a  hmg  series  of  years,  in  which  the  ag- 
gregate amotmt  of  annual  rents  would  of 
themselves  equal,  if  not  exceed,  the  limit 
prescribed  by  the  law  of  congress.  It  may 
be  conceded  that  the  act  of  congress  referred 
to  is  Intended  to  cover  any  and  all  kinds  of 
Indebtedness,  and  that  it  vras  not  intended 
to  leave  any  room  whatever  for  Mmstroctlon 
as  to  the  proper  meaning  of  the  act  This 
whole  question  is  very  ably  considered  and 
reviewed  by  Beed,  0.  J.,  in  the  case  of  City 
of  Tolporalso  t.  Gardner,  97  Ind.  1.  In  that 
decision  the  learned  chief  Justice  takes  up 
the  eniiie  question,  cites  the  different  antbori- 
tles  bearing  upcm  tills  question,  from  both 
sides,  cites  ntunerous  Illustrations,  and  fi- 
nally cmdudes  that  a  contract  of  the  kind 
that  we  have  here  under  comdderation  does 
not  (oeate  an  aggregate  indebtedness  of  the 
charactw  Intended  to  be  prodiiblted  by  the 
act  of  congress.  Tbe  reasoning,  the  Ulustra* 
tions  used,  and  tbe  anthcMritieB  ctmtfdered, 
are,  it  seems  to  us,  so  conclusive  upon  the 
question  that  we  vriU  content  oursdves  with 
aflBrmlng  the  dedsion  of  the  court  below, 
^thout  going  Into  an  extended  discussion 
of  the  question,  as  we  believe  the  matter  to 
be  properly  settled  in  the  case  In  Indiana  re- 
ferred to.  The  Judgment  of  the  lower  court 
is  affirmed. 

SCOTT,  J.,  not  sitting;  the  other  Justices 
concurring. 


Ex  parte  LACEY. 

(Supreme  Court  of  Oklahoma.   Sept.  7,  1804.) 

Lihitationb—Criiiihai.  Law. 

Where  a  person,  on  May  10,  1894,  ia  ar- 
rested iipoa  a  complaint  before  a  United  States 
commisaioner,  charging  him  with  an  infamous 
crime,  alleged  to  have  been  committed  May 
13,  1891,  had.  that  under  section  1044,  Rev. 
St.  U.  S.,  the  filing  of  a  complaint  before  a  com- 
missioner does  not  stay  tbe  operation  of  the 
statute  of  limitation. 

(Syllabas  by  the  Court) 

Application  by  George  H.  Lacey  fw.re* 
lease  on  habeas  cwpus.  Granted. 

J.  L.  Brown,  for  petitioner.  O.  R.  Brooks, 
t<x  the  United  States. 

DALE,  C.  J.  Thfs  was  an  original  pro- 
ceeding In  habeas  corpus,  Instituted  in  this 
court  for  the  release  of  6.  H.  Lacey,  who  la 
held  upon  a  commitment  issued  by  a  United 
States  commissioner,  charging  the  petitioner 
with  the  crime  of  perjury.  From  the  peti- 
tion and  return  it  appears  tiiat  on  May  13, 
1881,  the  petitiono*  made  an-affidavitj  be- 
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t<m  the  United  States  land  ofBca  at  'OUatao- 
raa  City  in  corrobtn^tlon  of  a  contest  affida- 
vit filed  In  the  said  office;  tlut  on  May  10, 
1894,  he  was  arrested,  charged  with  the 
crime  of  perjnry,  committed  In  the  corrobo- 
ratlng  affidaTlt  ahore  referred  to.  It  is  al- 
leged In  the  petition  for  the  writ  of  habeas 
corpus  that  the  restraint  is  lU^al,  for  the  rea- 
son that  under  the  statute  of  limitation  he 
cannot  be  prosecuted  or  convicted  tot  the  of- 
fense charged.  Section  1044,  Rer.  8t  U.  S.. 
reads  as  follows:  "No  person  shall  be  prose- 
cuted, tried  or  punished  for  any  offense,  not 
capital,  except  as  provided  In  section  one 
thousand  and  forty-six,  unless  the  Indict- 
ment is  found  or  the  informaticni  is  instituted 
within  three  years  next  after  such  offense 
shall  have  been  committed."  Tbe  crime 
diarged  against  the  petitiono*  Is  alleged  to 
have  been  committed  more  than  three  years 
prior  to  the  date  npon  which  he  ffled  his  ap- 
plication toe  release,  but  within  three  years 
of  the  time  the  proceedings  were  instituted 
bef<ve  the  United  States  commlsslona'.  It 
Is  contended  by  petitioner  that,  Inasmuch  as 
no  indictment  was  found  within  three  years, 
he  cannot  be  prosecuted;  and  upon  the  other 
hand  It  is  urged  that  bringing  proceedings 
before  the  commissioner  Is  sufficient  under 
tiie  statute.  The  decision  must  turn  upon 
ths  construction  of  that  portion  of  the  sec- 
tion of  the  statnte  which  reads,  "or  the  inform 
mation  Is  Institnted,"  and  if  it  sliall  be  found 
that  such  language  refers  to  the  filing  of  a 
complaint  in  a  commlsston^'s  court  then  the 
petitioner  must  be  remanded,  otherwise  re- 
leased. It  is  now  well  setUed  that  in  the 
courts  of  the  United  States  persons  charged 
with  offenses  not  Infamous  may  be  prose- 
cuted upon  Information,  and  it  has  been  re- 
peatedly held  that  unda*  the  fifth  amend- 
ment to  the  constitution  of  the  United  States 
no  person  can  he  iHWsecuted  for  an  infamous 
crime  unless  on  a  presentment  or  Indictment 
of  a  grand  Jury.  £x  parte  Wilson,  114  U.  S. 
417,  5  Sup.  Ct.  935;  Mackln  v.  U.  S..  117  U. 
S.  348,  G  Sup.  Ct.  777.  It  Is  our  opinion  that 
conRTCSS,  at  the  time  of  the  enactment  of  the 
statute  of  limitation,  had  In  mind  the  prose- 
cution of  offenses  both  by  Indictment  and  up- 
on Information,  and  that  the  language  refer- 
ring to  Information  relates  only  to  that  class 
of  cases  which  may  be  prosecuted  by  infor- 
mation. We  must  presume  that  conjn'o&s,  at 
the  time  of  the  passage  of  the  act.  Intended 
to  cover  all  classes  of  prosecution,  and  also 
Intended  to  fix  with  certainty  the  time  at 
which  the  limitation  should  operate  In  favw 
of  a  person  accused.  Had  that  body  In- 
tended that  a  complaint  charging  a  person 
with  an  Infamous  crime,  filed  before  a  com- 
missioner, should  stay  the  statute  of  Itmlte- 
tion,  they  would  hare  so  stated.  Inasmuch 
as  the  crime  for  which  the  petition^'  is  held 
Is  Infamous,  and  no  Indictment  can  be  found 
against  him  within  three  years  next  after  the 
offense  was  committed,  the  petitioner  Is  re- 
leased.   All  the  Justices  concurriug. 


TWINE  T.  CARET. 

(Supreme  Court  of  Oiclaboma.   Sept.  7,  1894.) 

Public  Lands  —  Town-sitb  Tsdstbbs— Powers — 
cokclusivenbsb  of  flxmkos  —  cosstkuctivb 
Tkdbt— Equiti  Jckisdictiok. 

1.  A  rule  of  the  secretary  of  the  interior 
which  requires  a  conteatant  before  town-Bite 
trustees  appointed  ujider  Act  May  14,  1S90,  to 
deposit  $32  with  the  treasurer  of  the  board  be- 
fore a  cause  will  be  lieard,  is  authorized  by  the 
law,  is  a  reasonable  rule,  and  a  contestant  nr 
claimant  failing  to  comply  with  the  rule  cannot 
ioToke  the  aid  of  a  court  of  equity. 

2.  Jarlsdiction  U  the  power  to  hear  and 
determine  the  subject-matter  In  controTenty  be- 
tween parties  to  a  suit.— to  adjust  or  exercise 
any  jadicial  power  over  them. 

3.  A  court  of  equity  has  do  power  to  hear 
and  determine  any  Question  affecting  the  title 
to  public  lands  until  the  land  department  has 
determined  the  matter,  and  the  tiue  has  passed 
from  the  gOTemmeot:  but,  after  the  title  has 
passed  to  private  parties,  a  court  of  equity  will 
convert  the  holder  of  the  legal  title  into  a  trus- 
tee to  the  true  owner,  if  in  equity  and  good 
conscience,  and  by  the  laws  oi  congress  and 
rules  of  the  department  thereander>  it  oni^t  to 
have  gone  to  another. 

4.  One  claiming  the  aid  of  a  court  of  eq- 
uity to  set  aside  tlie  finding  of  town-site  tms- 
tees  must  allege  every  fact  thatit  is  necessary  to 
prove  to  entitle  him  to  a  conveyance  in  the  first 
mstance,  and  must  show  that  be  was  defeated 
by  the  misapplication  of  the  law,  or  the  fraud, 
mistake,  or  misconduct  of  hts  adversary;  and 
he  cannot  plead  his  own  laches,  misfortune,  or 
neglect  as  an  excuse  for  failure  to  comply  with 
the  law. 

5.  Town-site  trustees  appointed  under  Act 
May  14.  1890,  bear  the  same  relation  to  the 
disposition  of  town  lots  that  registers  and  re- 
ceivers ilo  to  the  disposal  of  public  lands; 
and  their  decisions  on  questions  of  fact  are 
conclusive,  and  will  not  be  inquired  into,  exc^t 
on  appeal  to  the  proper  departmental  officers. 
A  court  of  equity  will  only  interfere  to  prevent 
injustice  from  being  done,  after  final  jnagraent. 
by  reason  of  fraud,  accident,  mistake,  or  mis- 
application of  the  law. 

6.  Objection  to  the  jurisdiction  of  the  court 
which  goes  to  the  power  of  the  court  over  the 
Bubjpct-mntter  may  be  raised  at  any  stage  of  the 
pro(?ppdings. 

7.  "A  court  of  equity  hag  no  jurisdiction 
when  it  is  apparent  from  the  petition  that  the 
plaintiff  had  a  remedy  at  law,  and  failed  to 
nvnil  himself  of  it.  and  shows  no  good  excuse 
for  such  failure,  and  wherein  it  also  appears 
that  he  was  not  entiUed  to  the  relief  prayed 
for." 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Logan  county; 
before  Justice  Frank  Dale. 

Suit  by  MolUe  Carey  against  W.  H.  Twine. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Keaton  ft  Cotteral,  tot  appelant  H.  K. 
Thurston,  for  appellee. 

BURFOBD,  J.  This  was  a  suit  In  equity 
brought  by  Mollle  Carey,  the  def^dant  In 
error,  to  chai^  W.  H.  Twine,  the  plaintiff  In 
error,  as  trustee  of  certain  real  estate  sltn- 
atcd  in  East  Guthrie,  Oklahoma,  and  to  com- 
pel a  conveyance  to  her.  The  district  court 
found  for  the  plaintiff,  and  directed  that  a 
conveyance  of  the  legal  titie  to  the  land  in 
controversy  be  made  to  the  pl^ntiff,  Carey. 
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From  tbis  findlor  And  deorae  tbe  defendant 
appealiL 

The  pettUoD  aUegei,  In  nbetance,  that  tbe 
I^idiitifl,  CaxBTt  !■  qnalifled  to  acquire  title 
to  town  lots  in  OUafaoma,  and  that  coi  De- 
oamber  1,  1801,  she  made  Kttlement  upon 
lota  la  U.  and  12,  in  block  86^  in  Eaat  Gutb- 
rie,  and  b^an  Improrlne  tbem,  and  that  ahft 
baa  plowed,  planted,  and  cultivated  aald 
Iota,  and  has  xealded  thereon  ever  eince  aald 
date;  that,  at  the  time  she  initiated  ber 
dalm  to  said  lota,  they  were  vacant  and  un- 
occupied, and  abe  took  peaceable  poasesaloo. 
It  further  appeaia  from  the  petition  that  ahe 
made  appUcatloD  to  tiie  town-aite  truateea 
for  a  deed  to  aald  lote  in  1882,  and  that  ber 
caae  waa  aet  for  bearing  on  a  certain  day  by 
aaid  truateea;  that  the  defendant  waa  an  ad- 
verse claimant  to  said  lots;  that  on  the  day 
of  tbe  hearing  she  was  enable  to  make  the  de- 
posit of  |S2  required  by  a  rule  at  the  aecre- 
tary  of  the  interim-,  and,  by  reason  of  tur 
poverty,  no  trial  was  had,  and  the  trustees 
have  conveyed  the  lots  to  the  defendant, 
Twlnei  There  Is  no  allegation  that  she 
■sted  the  trustees  for  further  time,  or  that 
abe  waa  denied  a  continuance,  or  that  the 
defendant  took  any  advantage  of  her  or  her 
altnatioa. 

The  lands  embraced  in  tbe  town  site  of 
East  Guthrie  were  proved  up  under  the  act 
of  congress  approved  May  14,  1800  (2G  Stat 
100).  This  act  provides  that  "so  much  of 
the  pubUc  lands  in  the  territory  of  Oklahoma 
as  may  be  necessary  to  embrace  all  the  legal 
onbdivIsiOBB  covered  by  actual  occupancy 
for  purpoaea  ot  trade  and  business,  not  ex- 
oeding  twdve  hundred  and  eighty  acrea  In 
eadi  caae,  may  be  entered  as  town  sites,  for 
the  several  use  and  benefit  of  tbe  occupants 
thereof,  by  three  trustees,  to  be  appointed 
by  the  secretary  of  the  interior  for  that  pur- 
poee."  The  act  further  provides  that  the 
tmateea  shall  have  power  to  administer 
oaths,  and  to  bear  and  determine  all  contro- 
versies arising  Id  the  execution  of  this  act; 
and  they  were  required  to  ke^  recorda  of 
their  proceedings,  and  die  same  in  the  gen- 
eral land  office.  These  tribunals  were  by 
act  of  congress  created  a  special  tribunal  to 
make  entries  for  the  occupants  of  such  lands 
in  Oklahoma  aa  had  already  been  set  apart, 
occupied,  and  improved  for  purposes  of  trade 
and  busloess  and  residence.  These  towns 
had  been  settled,  laid  out,  and  Improved  for 
over  a  year  at  tbe  time  the  act  passed.  Con- 
gress had,  through  inadvertence  or  neglect, 
failed  to  provide  any  means  whereby  the 
town-site  occupants  could  procure  title  to 
their  lots;  ard,  recognizing  the  existing  con- 
ditions, the  acc  of  May  14,  1890,  was  passed, 
largely  as  a  remedial  statute  to  protect  and 
reserve  tbe  rights  already  acquired  under 
other  lews,  which  had  permitted  lands  In 
Oklahoma  to  be  used  for  town-site  purposes, 
but  failed  to  furnish  the  machinery  for  ob- 
taining title.  It  is  a  matter  of  public  histoiy 
that  out  of  tbe  Imperfect  and  defective  lawj 


gereming  town  iltea  In  Oklabomo.  and  tlie 
confoaed  state  of  aodety  arising  from  the 
aettlemoit  of  a  new  country,  and  from  tbe 
further  fact  that,  for  more  than  a  year  after 
Oklahoma  waa  ajctually  settled  and  Inhabited 
by  an  intelllgenl;  enterprising,  and  thrifty 
people,  no  lawa  were  in  force  for  tbe  gov- 
ernment of  the  people  except  tbe  constitu- 
tion and  the  genera  bwa  of  tbe  United 
States,  tbe  mlea  of  tbe  common  law.  wblch 
have  by  consent  beconw  a  part  of  oar  Am- 
erican Jurisprudence,  and  the  stem  law  ot 
necessl^,  which  a  love  for  Justice  and  right 
baa  Implanted  in  the  hoirts  of  every  patri' 
otic  American,  there  arose  nomeroua  advene 
and  conflicting  claims  to  town  lota  la  the 
various  cities,  wblch  have  now  become  mai^ 
vds  of  growth,  prosperity,  and  energy;  and 
to  meet  this  condition  of  affairs,  and  fnmlsb 
to  the  uncontented  claimants  a  means  of 
speedily  acquiring  title,  and  to  contestants 
a  tribunal  with  power  and  authority  to  hear 
the  facta  and  determine  their  righta,  con- 
gress enacted  the  law  under  which  the  town 
alte  In  question  was  entered.  By  the  terms 
of  tbe  act  Itself,  as  well  as  the  general  pow- 
ers oonfored  upon  the  Interlw  department 
by  the  laws  of  the  United  States,  the  secre- 
tary of  tbe  Interior  was  empowered  to  make 
all  necessary  rules  and  regulations  for  the 
government  of  the  trustees  In  discharge  of 
their  duties.  These  rules,  when  promulgat- 
ed, have  the  force  and  effect  of  laws  of  con- 
gress, and  the  courts  take  Judicial  notice  of 
them,  and  can  nelth^  ignore  them  nor  an- 
nul them.  If  parties  are  not  content  with  the 
rules  under  which  tb^  must  present  their 
claims  for  title  to  government  land,  they 
must  apply  to  tbe  power  that  makes  the 
rules,  and  have  them  suspended,  amended, 
w  revoked.  The  coiu'ts  cannot  do  this  for 
them.  There  Is  no  Just  law  or  rule  that  does 
not  sometimes  work  hardship  on  some  one. 
but  this  furnishes  no  excuse  for  a  noncom- 
pliance with  them.  So  long  as  a  rule  of  the 
department  promulgated  by  authority  Is 
reaa<mable,  and  not  in  conflict  with  any  stat- 
ute, and  has  for  its  purpose  to  aid  In  the 
execution  of  the  laws,  It  Is  blmllog  upon  all 
parties  and  the  courts.  Where  one  settles 
upon  public  lands  with  the  expectation  of  ac- 
quiring title  from  the  government,  he  does 
so  with  the  understaudlng,  and  upon  the 
condition,  that  the  lawmaking  power  may  Im- 
pose such  coDdldons  as  may  \>e  necessai7  for 
tbe  protection  of  the  goTemraeut  from  loss, 
and  tbe  protection  of  tbe  rights  of  adverse 
claimants.  Tbe  law  under  wblch  the  trustees 
were  appoloted  required  tbum  to  assess  the 
lots  embraced  In  tbe  several  entries  made 
by  them  with  such  sum  as  woi^ild  pay  all  tbe 
expenses  of  purchase  of  the  land,  costs  of  sur- 
vey, and  compensations  of  the  trustees.  The 
nile  of  the  secretary  complained  of  in  this 
case  required  a  deposit  by  advei-se  claimants 
of  a  sum  sultlclent  to  meet  the  exp^ises  of 
one  day's  trial,  and  this  was  a  reasonable 
and  oonsistent  rule.   The  purpose  of  tbe  rule 
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was  to  secure  the  compensatloD  of  the  gor- 
emment  offlcers,  protect  the  gOTemment 
a^inst  loss,  and  to  protect  the  succeasfol  Utt- 
ffjmt  against  having  to  p^  expenses  occa- 
sioned by  his  adversary.  It  Is  not  ta  confflct 
with  any  statute;  denies  to  no  Mie  a  substan- 
tlitl  right;  operates  on  all  alike;  was  antiiMV 
If«d  by  the  Inw;  and,  unless  set  aside  or  re- 
voked by  the  power  tliat  authorized  It,  Is  bind- 
ing on  litigants  and  courts  alike.  Peters  v. 
U.  S.  (Okl.)  33  Paa  1031;  Cnha  v.  U.  S.,  152 
U.  S.  211,  14  Sup.  Ct  513.  The  mle  requiring 
a  deposit  for  expenses  In  contest  cases  is  a 
rule  that  has  prevailed  in  tiie  land  offices  for 
yea.rs,  and  has  been  aoquleftced  in  so  long 
that  It  seeme  strange  tliat  It  would  be  ques- 
tioned at  this  late  day. 

The  offer  of  the  plaintiff  to  pay  to  the  de- 
fendant the  costs  expended  by  him  at  tills 
time  comes  too  late.  It  would  be  a  strange 
principle  of  equity,  Indeed,  that  would  per- 
mit one  to  settle  upon  pnbllc  lands,  and  no- 
tify tlie  department  that  he  was  claiming  the 
land,  but  had  no  means  to  make  an  entry  or 
application,  and  after  a  qualified  bomestead- 
cr  had  made  an  entry,  paid  all  the  fees  and 
expenses,  complied  with  all  the  conditions 
and  requirements  as  to  residence,  Improve- 
ment, and  cultivation,  and  secured  a  patent 
from  the  United  States,  then,  on  payment  of 
the  fees  and  costs  incurred  by  him,  compel 
him  to  convey  to  another.  This  would  be 
the  effect  of  permitting  the  plaintiff  to  recov- 
er upon  the  showing  made  Id  the  petition  In 
this  case.  The  supreme  court  of  the  United 
States,  in  Rector  v.  Gibbon,  111  U.  8.  276^  4 
Sup.  Ct  606,  In  construing  an  act  similar  In 
its  terms  to  the  one  in  question,  laid  down 
the  rule  which  we  think  Is  applicable  here. 
They  said:  "The  powei-s  of  tlie  commission- 
era  are  not  essentially  different  from  those  of 
the  register  and  receiver  of  a  land  office  in 
cases  of  conflicting  claims  to  pre-emptions. 
The  latter  officers  must  hear  the  evidence  of 
parties,  and  decide  as  to  which  has  the  bet- 
ter right  to  the  patent  certificate."  And  this 
rule  applies  to  the  trustees  under  the  act  of 
May  14,  1890.  They  must  hear  the  evidence 
of  conflicting  claimants,  and  must  determine 
wlio  Is  entitled  to  the  deed;  and  tuls  they  do 
under  the  rules  promiflgated  by  the  secretary 
of  Uie  interior.  These  decisions  and  awards, 
when  made,  have  the  same  force  and  effect 
as  one  made  by  any  of  the  branches  of  the 
interior  department  Iiavlng  control  of  the 
ilisposal  of  the  public  lands,  and  must  be 
ti-eated  with  the  same  respect;  and  the  rule 
enunciated  in  Rector  v.  Gibbon,  supra,  as 
to  when  a  court  of  equity  will  review  their 
action.  Is  the  ti'ue  rule  In  the  case,  viz.: 
"AMicn  the  legal  title  has  passed  from  the 
United  States  to  one  party,  when  In  equity 
and  In  good  conscience,  and  by  the  laws  of 
congress,  it  ought  to  go  to  another,  a  court  of 
equity  will  convert  the  holder  into  a  trustee 
of  the  true  ownev,  and  compel  him  to  convey 
the  legal  titic."  Under  the  laws  of  congress, 
as  pat  In  execution  and  aided  by  the  roles  of 


the  secretaiTp  the  plidiittff  tn  ttw  case  at  bar 

was  required  to  make  a  deposit  ttefwe  her 
claims  could  be  heard.  This  was  a  condi- 
tion iHrecedent  to  her  acquiring  tttl^  and  it 
was  necessary  for  her  to  make  this  deposit 
before  het  poeaessray  right  could  ripen  Into  a 
legal  title.  Having  failed  to  comply  with 
tile  law,  tfhe  forfeited  her  rights  undw  tlie 
laws.  The  occose  offoed  by  hex  does  not 
bring  her  witliln  any  of  the  rules  of  equity 
which  will  release  a  party  trom  a  comtdiance 
with  the  law  before  seeking  the  aid  of  a 
court  of  equity.  She  does  not  show  that  her 
failure  to  deposit  was  brought  about  by  tbe 
fraud,  wrong,  or  misconduct  of  her  adver- 
sary, or  that  It  was  occasioned  by  any  erro- 
neous appllcatitm  of  the  law  by  tiie  trustees. 
She  only  complains  of  the  law  Itself.  This 
the  courts  cannot  remedy. 

There  Is  another  defect  apparent  trom  the 
petition,  which  is  fatal  to  plaintiff's  case. 
The  act  of  May  14.  1800,  required  tlw  trus- 
tees to  enter  the  lands  occupied  for  purposes 
of  trade  and  business  for  the  use  and  benefit 
of  the  several  occupants  thereof.  They  were 
to  ascertain  who  the  occupants  wer^  and 
convey  to  the  Individual  occupants  all  lots  so 
occupied,  and  the  unoccupied  lots  were  to  be 
sold  by  the  secretary  of  the  int^ior.  Un- 
d^  the  ttfms  of  this  act,  no  rights  could  be 
Initiated  by  settiement  or  occupancy  after  the 
date  of  the  entry  by  the  trustees.  The  entry 
made  by  them  at  the  land  office  segregated 
the  lands  embraced  in  their  entry  from  the 
public  lands  for  the  use  and  benefit  of  its  oc- 
cupants then.  In  so  fftr  as  they  occupied  par^ 
ticular  portions  of  said  lands,  and  the  por- 
tion not  acttially  eocnpled  at  the  date  of  the 
entry  by  the  town-site  trustees  was  subject  to 
sale  only,  and  not  to  settlement  The  plain- 
tiff alleges  that  she  settled  on  these  lots  on 
December  1,  1891,— almost  seven  months  aft- 
er the  act  of  congress  took  effect  We  have 
no  knowledge  of  when  the  entry  was  made 
by  the  trustees,  but.  In  ord^  to  give  a  court 
of  equity  Jurisdiction  to  set  aside  the  Judg- 
ment of  a  special  tribunal  created  for  the 
purpose  of  determining  a  particular  ques- 
tion, the  petition  must  affirmatiTcly  all<>gc 
every  fact  necessary  to  bring  the  questions 
before  the  court  Nothing  can  be  iH«snmed 
In  her  favor,  as  all  presumptions  are  In  favor 
of  the  legality  and  regularity  of  the  proceed- 
ings and  Judgment  of  the  officers  and  tri- 
bunal who  determined  the  case. 

Having  determined  that  the  petition  does 
not  state  a  case  for  equitable  Jurisdiction,  the 
question  arises,  has  the  defendant  In  error 
availed  himself  of  the  objection?  Xo  de- 
murrer was  filed  to  the  petition,  and  the  first 
objection  made  was  a  motion  to  dismiss  for 
want  of  Jui-isdiction  after  the  defendant  had 
api>eared,  filed  his  answer,  and  Judgment  had 
been  rendered.  It  is  contended  that  the 
question  of  Jurisdiction  Is  waived,  and  that 
the  Judgment  shotild  be  affirmed.  A  party 
may  waive  Jurisdiction  of  the  person,  and 
genially  does  so,-by  appean^ce  and  'Blea; 
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bat  the  rale  In  a  case  of  the  character  uncJor 
consideration  is  well  stated  by  Mr.  Justice 
Baldwin  In  Rhode  Island  t.  Massachusetts, 
12  Pet  660:  "Jurisdiction  is  the  power  to 
hear  and  detmnine  the  snbject-matter  In  con- 
troversy between  parties  to  a  suit, — to  adjudi- 
cate or  exercise  any  Judicial  jwwer  over 
them.  •  *  •  An  objection  to  Jurisdic- 
tion on  the  ground  of  exemption  from  pro- 
cess of  the  court,  or  the  manner  In  which  a 
defendant  is  brought  In,  Is  waived  by  R'p- 
pearance  and  plea;  but,  where  objection  goes 
to  the  power  of  the  court  over  the  parties  or 
subject-matter,  It  may  be  raised  at  any  stage 
of  the  proceedings,  by  motion  to  dismiss, 
and,  when  apparent  to  the  court  by  objection 
or  from  the  proceedings,  the  court  should  sur- 
cease its  action."  The  question  of  Jurisdic- 
tion raised  In  this  case  goes  to  the  power  or 
authority  of  a  court  of  equity  to  set  aside  the 
Judgm«it  of  an  Inferior  tribunal  constituted 
for  a  particular  purpose,  and  whose  action  Is 
binding  on  the  conrts,  so  long  as  It  does  not 
misapply  the  law  to  the  facts  found,  or  Is  not 
misled  by  the  fraud,  accident,  or  mistake  of 
the  parties;  and  this  objection  may  be  made 
at  any  stage  of  the  proceedings.  The  au- 
thorities cited  and  relied  upon  by  counsel 
for  defendant  in  error  are  not  in  conflict  with 
this  jMwttlon.  ▲  court  of  equity  has  no  pow- 
er or  authorli?  to  hear  and  determine  any 
question  of  title  to  public  lands  until  the 
land  department  or  tribunal  having  special 
jurisdiction  In  such  matters  has  determined 
to  whom  the  title  belongs,  and  the  United 
States  has  parted  with  her  title  to  the  same. 
And,  before  a  court  of  equity  will  intercede 
to  declare  the  holder  of  the  legal  title  a 
trustee  for  an  adverse  claimant,  such  adverse 
claimant  must  show  In  his  bill  for  relief  that 
he  has  availed  himself  of  all  the  right  before 
the  land  department  officials,  and  that  he 
has  performed  every  requirement  of  the 
law  and  rules  regulating  the  acquiring  of 
title  applicable  to  the  land  he  claims;  and 
lie  cannot  set  up  his  own  laches,  neglect,  mis- 
take, or  inadvertence  as  an  excuse  for  a 
failure  to  comply  with  the  law.  unless  sudi 
default  was  brought  about  by  the  fraud, 
wrong,  or  misconduct  of  bis  adversary.  No 
such  showing  is  made  In  the  case  at  bar; 
and  as  it  la  apparent  from  the  face  of  the 
iwtttlon  thut  the  plaintiff  was  not  entilled  to 
it  deed  to  the  lots,  and  that  the  town-site 
iKHtrd  had  acted  finally  In  the  matter,  and  de- 
termined that  defendant  was  entitled  to  tiie 
conveyance,  thdr  action  became  final  unless 
n]ipcaled  from  or  attacked  for  fraud,  mis- 
take, or  misapplication  of  the  law,  and  the 
district  court  had  no  authority  to  hear  and 
determine  the  questions  presented  by  the  pe- 
tition, and  hence  was  without  jurisdiction, 
and  the  motion  to  dismiss  should  bare  been 
sustained. 

There  are  a  number  of  other  alleged  errors 
In  this  cause,  but.  Inasmuch  as  we  deem  the 
questions  decided  as  decistre  of  the  case.  It 
la  unnecessary  to  further  consider  the  rec- 


ord. The  judgment  of  the  district  court  of 
Logan  coun^  Is  revetaed,  and  case  remand- 
ed with  Instructions  to  dismiss  the  petition. 

DALE,  C.  J.,  having  tried  the  case  below, 
and  BIERER.  J.,  having  been  of  counsel,  did 
not  sit  In  this  cause. 


In  re  SMITH. 
(Snpreme  Court  of  Oklahoma.  Sept.  7,  1804.) 

AnuLTBRT — Prosecutions  bt  Divokced  Wife. 
Under  the  statutefl  of  Oklahoma  requir- 
ing that  prosecutions  for  adultery  can  only  be 
commeuced  aud  carried  on  by  his  or  her  own 
husband  or  wife,  us  the  case  may  be,  or  by  the 
husband  or  wife  of  the  other  iKirty  to  the  crime. 
fnid,  that  such  prosecution  cannot  be  commenced 
and  carried  on  by  a  woman  after  she  has  ob- 
tained a  decree  of  divorcement  from  the  party 
charged  to  have  committed  the  crime. 

(Syllabus  by  the  Court.) 

Aj)pllcation  by  James  H.  Smith  tor  dis- 
charge on  habeas  corpus. 

Henry  Bucker,  for  petitioner.  S.  H.  Bai> 
rls,  for  d^endant 

DALE,  O.  J.  nils  was  an  original  pro- 
ceeding instituted  by  habeas  corpus  In  the 
supreme  court,  on  the  application  of  James 
H.  Smith  for  release  from  impriscmment  in 
the  jail  of  "P"  county.  In  this  twritory, 
the  petitioner  all^clns  that  he  Is  restrained 
of  his  liberty  by  an  order  of  the  judge  of 
the  district  court  of  "P"  county,  Okl.,  re- 
manding him  to  the  prison  of  the  eonn^  to 
await  the  action  of  the  grand  Jury  of  tlien«Et 
term  of  the  court  of  said  county.  The  petition- 
er alleges  that  at  the  May  term  ot  the  district 
court  of  "P"  county  on  Indictment  was 
found,  charging  him  with  the  crime  of  adul- 
tery, and  to  which  Indictment  be  demurred; 
that  the  demurrer  was  sustained,  and  be 
was  by  the  court  remanded  to  await  the 
action  of  the  grand  jury,  as  above  stated, 
to  t>e  convened  at  the  next  term  of  the  dis- 
trict court  of  "P"  county.  The  illegality  of 
the  restraint  is  allied  to  rest  upon  the 
statutes  of  Oklahoma;  that  under  our  stat- 
ute a  proTlslon  is  made  whereby  proeccu- 
tlons  for  adultery  can  only  be  commenced 
and  carried  on  against  either  of  the  parties 
to  the  crime  by  his  or  her  own  husband  or 
wife,  as  the  case  may  be,  or  by  the  husband 
or  wife  of  tbe  other  party  to  the  crime.  It 
Is  claimed  that,  the  demurrer  being  sus- 
tained In  this  cose,  it  Is  a  bar  to  a  further 
prosecution,  because  the  ground  upon  which 
the  objection  Is  sustained  cannot  be  avoided 
In  a  new  Indictment  Upon  the  hearing  of 
tbe  case  a  statement  was  agreed  to  and  sub- 
mitted to  this  court  as  a  correct  exposition 
of  tbe  facts  in  the  case.  The  material  facte 
in  such  agreed  statement  are  as  follows: 
'*That  the  petitions  Is  In  the  *P'  county, 
Okl.  T.,  Jail,  and  Is  in  the  custody  of  the 
Bai<l   J.   C.   Scruggs,   sheriff  of  said  'P* 


county;  that  the  cause  of  thi 
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as  alleged  In  the  peUtlon  of  habeas  cor- 
pus; that  petitioner  Is  the  same  James  H. 
Smitii  agalDSt  whom  an  action  of  dlvwce 
was  brought  In  the  'P'  county  district  court 
1^  <Hie  Mary  J.  Smith,  plolutlfl;  that  said 
Mai7  J.  Smith,  plaintiff  In  said  action  of 
dIvMce,  Lb  the  Identical  Mary  J.  Smith 
whose  lawful  husband  the  Indictment  al- 
leged petitioner  to  be;  that  the  Mary  M. 
Todd  mentioned  In  the  Indictment  as  the 
party  with  whom  petitioner  committed  adul- 
tery iB  not  a  married  woman;  that  the  ex- 
hibits filed  and  made  a  part  of  petitioner's 
petition  herein  are  copies  of  the  originals 
of  which  they  purport  to  be  copies,  and 
shall  be  used  as  evidence  In  the  hearing 
without  objection  that  th^  are  not  the 
originals,  and  therefore  not  the  best  evi- 
dence; that  there  was  a  Jiulgment  of  divorce 
rendered  in  said  action  so  brought  by  the 
said  Mary  3.  Smith  against  this  petitioner, 
and  that  said  Judgment  was  rendered  on 
June  4,  18D4,  and  Is  unappealcd  from;  and 
that  no  notice  of  appeal  ttierefrom  has  been 
filed  In  said  action."  As  exhibits,  appear  the 
IKtltion  for  divorce  filed  In  the  district  court 
of  "P"  county  February  12.  18M,  by  Mary 
J.  Smith  against  Harvey  J.  Smith;  also, 
copy  of  the  summons  In  said  cause,  Issued 
February  14,  IWU,  the  return  thereon  show- 
ing poi-sonat  service  on  the  defendant  on  the 
day  following  the  IsBuance  of  the  summons. 
And  there  further  appears  as  an  exhibit  a 
copy  of  a  decree  of  divorce  granted  in  the 
I'use,  duly  signed  Iqr  the  Judge  of  the  dis- 
trict court,  bearing  date  June  5, 1884. 

From  the  record  as  above  set  forth,  It 
appears  that  a  divorce  proceeding  was  insti- 
tuted prior  to  the  time  the  indlctmoit  was 
retnmed  against  the  defendant  charging 
him  with  adultery;  that  a  demurrer  to 
such  Indictmoit  was  sustained  by  the  court 
artt>r  the  divorce  proceedings  were  insti- 
tuted, and  before  the  decree  was  granted; 
that.  If  the  petitioner  is  prosecuted  tar  the 
crime  of  adultery,  such  prosecution  can  only 
be  commenceil  and  carried  on  by  the  person 
who  has  procured  the  dlvoi-ce^  as  the  person 
with  whom  the  adulti>ry  Is  charged  to  have 
been  committed  Is  on  unmarried  person, 
and,  under  our  statute.  Is  not  a  proper  iiarty 
either  to  commence  or  carry  on  a  prosocu* 
tlon  for  adultery.  It  appcai-s  that  all  steps 
taken  to  procure  the  divorce  were  regular. 
Under  the  facts,  then,  before  ub,  the  sole 
queiitlon  for  our  determination  Is,  can  the 
defendant  be  Indicted  and  convicted  of  the 
crime  of  adultttryV 

Section  2lT:t,  p.  408,  St  Okl.,  reads  as 
follows:  "Adultery  Ib  the  unlawful,  volun- 
tary sexual  intercourse  of  a  married  perHon 
with  one  of  the  opi>usitc  sex,  and  when  the 
crime  Is  committed  between  parties  only 
one  of  whom  Is  marrietl,  both  are  guilty  of 
adultery.  Prosecutions  for  adultery  can  be 
commenced  and  carried  on  against  either  of 
the  parties  to  the  crime  only  by  his  .or  her 
own  husband  or  wife,  as  the  case  maj  be, 


or  the  bnsband  or  wife  of  Uie  other 
party  to  the  crime."  Seetioa  45S1,  p.  876, 
provides:  "A  divorce  granted  at  the  in- 
Btance  of  one  party  ahall  operate  as  a  disso- 
lution of  the  marriage  contract  as  to  both 
and  shall  be  a  bar  to  any  claim  of  the  party 
for  whose  fault  it  was  granted  in  or  to  the 
propoty  of  the  atbse,  except  In  cases  where 
actual  fraud  shall  have  been  committed  by 
or  on  behalf  of  the  succeasfnl  party.  Every 
Judgment  of  dlvoicemait  granted  by  a  dis- 
trict court  shall  be  final  and  CMidusive 
unless  appealed  from  within  the  time  and 
in  the  manner  herein  inorlded.  A  par^ 
desiring  to  appeal  from  a  jndgmmt  granting 
a  divorce,  must,  within  t«i  days  after  such 
Judgment  Is  rendered,  file  a  writtra  notice 
In  the  office  of  the  clerk  of  such  court,  dtdy 
entitled  In  soch  acthm,  stating  that  It  is  the 
intention  of  sudi  party  to  appeal  from  such 
Judgment;  and  unless  such  notice  be  filed 
no  appeal  shall  be  had  or  taken  In  such 
cause.  If  notice  be  filed  as  afcHreaald,  the 
party  filing  the  same  may  commence  pro- 
ceedings in  error  for  the  reversal  or  modifi- 
cation ot  such  Judgmoit  at  any  time  within 
&>ur  numths  from  the  date  of  the  decree  ap- 
pealed from,  and  not  thereafter;  but  whethr 
er  a  notice  be  filed  as  herein  provided  or 
not,  or  whether  proceedings  in  error  be 
commenced  as  herdn  provided  or  not.  It 
shall  be  unlawful  fw  either  party  to  such 
dlviHtw  suit  to  marry  any  othor  person  with- 
in six  months  from  the  date  of  the  decree  of 
divorcement;  and  If  notice  be  filed  and  pro- 
ceedings In  error  be  commenced  as  herein- 
before provided,  then  It  shall  be  unlawful 
for  either  party  to  such  cause  to  marry  any 
other  person  until  the  expiration  of  thirty 
days  from  the  day  on  which  final  Judgment 
shall  be  rendered  by  the  appellate  court  on 
such  appeal;  and  every  persm  marrying 
contrary  to  the  provisions  of  tUs  section 
shall  be  deemed  guilty  of  bigamy,  and  such 
marriage  be  absolntely  void."  Section  4553, 
on  page  877,  upon  the  same  subject,  reads 
as  follows:  "Every  decree  of  divorce  ^all 
recite  the  day  and  date  when  the  Judgment 
was  rendered  in  the  cause,  and  that  the  de- 
cree does  not  become  absolute  and  take 
effect  until  the  expiration  of  six  months  from 
said  time."  In  the  case  before  us.  in  order 
to  hold  that  the  petltiMier  can  be  Indicted  and 
punl^ed  for  adultery,  we  must  find  either 
that  the  divorce  was  so  improperly  granted 
that  It  Is  void  up<Mi  Ite  face,  or  that  the  di- 
vorce cannot  take  effect  far  any  purpose 
until  the  expiration  of  six  months  from  the 
date  at  its  rendition.  No  8I^:geeti<m  of  any 
insularity  in  the  proceedings  had  for  the 
procurement  of  the  divorce  has  been  ad- 
vanced, and  from  our  inspection  of  the  rec- 
ord we  are  of  the  opinion  that  such  proceed- 
ings were  in  all  respects  regular.  This  leavfs 
but  the  question  of  whether  or  not  tiie  di- 
vorce operates  as  a  bar  against  the  wife  in 
prosecuting  the  husband  tot  the  crime  of 
adnltoy.  This  divorce  was  had  <m  tbei  ay- 
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plication  of  the  wife,  ud,  111  so  fiv  u  she  li 
concerned,  must  be  oonstdered  final  The 
■ectlon  of  the  statute*  jnwTlding  tor  appeal 
requires  a  notice  to  be  filed  in  the  office  of 
tiie  clerk  of  the  district  eoart  within  10  days 
from  the  date  of  the  jndgmeat  of  dlrorce, 
wUch  notice  must  state  that  it  la  the  In- 
tention to  appeal,  and  vnless  sncfa  notice  to 
•0  filed  no  appeal  will  Ue.  The  Judgment 
of  dlrorce  waa  taken  Jnne  4th,  and  wltiiln 
the  10  dajra  no  notice  of  appeal  waa  filed, 
and  the  defendant  la  thneby  barred  tnm 
obtaining  a  xevenal  of  such  Judgment  The 
■ectlona  providing  for  app«ils  In  dlrorce 
cases,  and  for  maUng  Ihe  decree  recite  the 
fact  that  the  divorce  does  not  become  ab- 
solute and  take  effect  untn  -Qie  expiration  of 
six  months  from  the  dat»  ot  the  rendition 
of  the  Judgment,  must  be  consldoed  to  apply 
only  to  that  portl<»i  of  section  46S1  whl^ 
relates  to  appeals  and  remarrying  within 
six  months  following  the  date  upon  which 
the  divorce  ia  granted.  Taking  this  rlew, 
that  part  of  section  4^1  which  makes  the 
Judgment  of  divorcement  final  and  coneln- 
sire  to  In  entire  harmony  with  all  the  other 
provisions  of  the  statute  regulating  divorce 
proceedings,  we  are  of  the  opinion  that,  nn< 
der  the  facto  as  presented  In  this  case,  no 
Indictment  can  be  returned  against  the  peti- 
tioner for  the  crime  chai^d  against  him, 
and  he  to  ^erefore  dtocbai^ed  from  the  ens- 
tody  of  the  sheriff.  All  the  Jnstlcea  con- 
eurrinv. 


(T  H.  H.  SH> 

UNITED  STATES  v.  GOMEZ.  (Swk. 
(Supreme  Court  of  New  Mexioo.  Sept.  4, 1894.) 

OSJECTIOVfl  TO  JlTROK. 

Objection  to  a  joror*!  gnalificatlon  must 
be  made  by  duUIenge  and  before  verdict. 

Appeal  from  first  Judldal  district  court;  be- 
fore Justice  Seeds. 

Manuel  G.  Gomez,  a  clerk  of  school  district, 
appealed  from  a  Judgment  of  guilty  under  an 
indictment  of  neglecting  and  refusing  to  re- 
ceive poll  taxes. 

Catron  &  Bpiess  and  B.  M.  Read,  tor  ajwel- 
lant.  J.  B.  H.  Hemingway,  V.  B.  Atty. 

I*AUGHLIN,  J.  The  appellant,  Manuel  G. 
Gomez,  was  Indicted  by  the  United  States 
grand  jury  for  the  first  judicial  district  court 
for  the  territory  of  New  Mexico,  at  the  Janu- 
ary, A.  D.  181)3,  term  of  said  court,  under  the 
provisions  of  section  6C06  of  the  Revised 
Statutes  of  the  United  States,  charging,  In 
BQbstance,  that  he,  being  the  clerk  of  school 
district  No.  2,  In  TaoB  county,  N.  M.,  n^leet- 
»d  and  refused  to  receive  tiie  poll  taxes  of 
Benedicto  Lopez  and  Jose  A.  Santtotevan; 
who  were  entitled  to  vote  at  the  general  elec- 
tion held  on  the  8th  day  of  November,  A.  D. 
1892,  upon  the  payment  of  their  poll  taxes, 
Which  they  had  the  right  to  pay,  and  offered 
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to  pay*  to  the  defendant  ind'apptftairt  ^t3ili» 
the  time  allowed  by  law;  and  at  the  May, 
ISM,  term  of  said  oonrt  the  defoidant  waa 
arr^gned,  entered  a  plea  <rf  not  guilty,  and 
waa  tried  upon  the  Indictment;  and  the  Jury 
found  Uie  defendant  guilty,  and  so  returned 
a  verdict,  whereupon  the  defoidant  filed  mo- 
tions for  a  new  trial  and  In  arrest  of  Jndg* 
ment,  both  of  which  motions  were  denied  and 
overmied,  and  the  court  passed  Judgm«t  on 
the  defendant,  and  fixed  hto  punishment  at 
the  term  of  two  months'  confinement  In  Ute 
New  Mexico  penitentiary,  and  sentenced  him 
accordingly,  from  all  of  which  mllngs  and 
Judgment  of  the  court  below,  the  d^endant 
brought  hto  case  here  by  an  an>eal. 

The  appellant  assigns  aa  error  tight 
grounds,  only  one  of  which  tt  to  necessary 
for  the  dtoposition  of  thto  case  to  ccnalder. 
and  it  to  as  follows,  to  wit:  "(9)  Hie  court 
erred  In  holding  that  Yentura  Bnctaias,  al- 
though sixty  years  of  age  at  the  time  of  trial, 
waa  a  qualified  Juror  to  try  tiie  case.**  In 
support  of  this  pn^osltlon,  appellant  filed 
affidavits  of  Pedro  Sanches  and  Simon  Segu- 
ra  to  the  effect  that  the  Juror  Tentnra  En- 
cinas  had  on  the  28th  day  of  May,  1804, 
which,  as  It  appears  from  the  record,  was  the 
second  day  of  the  term  of  court  at  which  i^- 
pellant  was  convicted,  and  a  day  or  two  be-' 
fore  the  case  was  tried,  told  tiiem,  said  San- 
ches and  Segura,  that  he,  the  said  Jurw,  was 
summoned  as  a  United  States  petit  Juror 
for  that  term,  but  that  he  could  not  serve, 
fbr  the  reason  that  he  was  over  00  years  of 
age.  It  appears  from  thto  that  the  Juror  did 
not  make  any  secret  as  to  hto  age,  and  that 
he  did  not  make  any  effort  to  deceive  any  one 
as  to  tile  fact  that  he  was  over  00  years  of 
age  at  that  time.  The  objection  to  the  Juror's 
qualification,  If  any  such  existed,  was  not 
seasonable.  It  came  too  lat&  It  should  hare 
been  taken  adranta^  of  by  challenge,  and 
before  rerdlct  Thto  court  has  so  decided  at 
this  term  of  coutt  In  the  cose  of  U.  S.  r.  Pol- 
som,  3S  Pac.  70;  and,  for  the  reasons  therein 
given  on  thto  proposition,  the  Judgment  of  the 
court  below  to  afflnned;  and  it  to  bo  ordered. 

SKIITH.  C.  J.,  and  OOLLIEB,  FALi;  and 
FREEMAN,  JJ.,  concur. 


(7  N.  H.  43f ) 

TERRITORY  v.  TEE  DAN. 

(Supreme  Court  of  New  Mexico.   Aug.  29, 
1804.) 

HOMIOTOB— COTITISUAKCB— IXTERPBBTBR  —  CJiUSI 

or  Dbatb — SuRoicAL,  Opsbatiok. 

1.  Refusal  of  a  coDtinannce  in  a  murder 
case  will  not  be  held  error,  the  record  showing 
no  abuse  of  sound  discretion. 

2.  A  reversal  will  not  be  granted  for  Incom- 
petency of  inteipreter,  where  oniy  bis  language^ 
and  not  that  of  the  wttneeaes,  is  shown. 

3.  Where  a  aUrgical  operatioa,  aiipnrentJr 
necessary,  Is  resorted  to  for  the  purpose  of 
saving  one  from  the  prrtwbla  fatal  ^ect  of  a 
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wirand,  tt  must  dearfy  maltre^ 
meut  of  the  wound,  ana  not  the  wound  it- 
•el^  was  the  sole  cause  of  death,  to  relieve  the 
one  glTlng  the  wound  from  req^ooBibillty  for 
th«  death. 

Appeal  from  the  district  cour^  Grant  eoim* 
ty;  before  Justice  Fall. 

Tee  Dan  was  coaTicted  of  murder,  wad  ap- 
peals. Affirmed. 

The  appellant,  Tee  Dan,  was  at  the  April, 
1893,  term  of  the  district  court  for  Grant 
county.  Indicted  for  the  murder  of  Tee  Yot 
Woh,  to  which  Indictment  the  plea  of  not 
guilty  was  Interposed.  The  case,  being  con- 
tinued, came  on  for  trial  at  the  November, 
1893,  term  of  said  district  court  The  testi- 
mony on  the  trial  showed  that  In  March, 
1893,  the  defendant  In  the  morning,  about 
7  or  8  o'clock,  went  to  the  atore  where  de- 
ceased was  living,  the  living  quarters  being 
rooms  in  the  rear  of  the  building;  that  he 
went  to  the  room  where  deceased  was  lying 
in  bed,  and  struck  him  on  the  head  with  an 
Iron  rod;  that  it  does  not  appear  whether  he 
carried  the  rod  with  him  or  not;  that  the 
first  intimation  bad  by  tbe  witnesses,  who 
were  living  In  the  same  house,  and  present 
at  the  time,  of  any  Intended  violence  on  the 
part  of  tbe  defendant  was  their  hearing  de- 
ceased cry  out;  that  after  three  or  four 
blows  had  been  given  the  rod  was  wrested 
from  the  hands  of  defendant;  that  after  de- 
ceased had  risen  from  the  bed  he  fell  upon 
the  floor;  that  he  was  covered  with  blood 
from  the  blows  which  had  been  inflicted; 
that  he  was  placed  in  bed;  that  the  defend- 
ant said  after  the  striking  that  he  hit  the  de- 
ceased because  he  had  been  slandering  him; 
that  the  deceased  died  early  the  next  morn- 
ing. It  was  also  shown  that  before  defend- 
ant came  to  the  house  he  told  one  of  the  wit- 
nesses that  he  was  going  **to  lick  Tee  Tot 
Woh."  Defendant  said  that  be  went  to  the 
house  where  deceased  was,  and  that  deceas- 
ed attacked  him  with  a  club  or  broomstick, 
which  he  took  away  from  deceased,  and  used 
In  striking  blm.  Defense  also  Introduced 
testimony  for  the  purpose  of  showing  that 
after  deceased  had  been  carried  to  tbe  hos- 
pital a  surgical  operation  (trepanning)  was 
so  performed  upon  the  skull  of  deceased  aa 
to  be  the  proximate  cause  of  death;  that 
as  explanation  for  the  unlooked-for  result 
It  was  shown  that  the  skall  of  the  deceased 
was  abnormally  thin,  so  as  to  deceive  the 
physician  who  performed  the  operation,  and 
cause  the  instrument  to  suddenly  penetrate 
the  brain.  Two  physicians  made  an  autop- 
sy of  the  remains.  One  testified  as  follows: 
"Q.  In  the  condition  that  you  found  this 
operation  had  been  performed,  what  In  your 
opinion,  would  have  been  the  effect  on  the 
BubJectT  A.  Well.  It  settled  all  his  chances 
for  life.  It  was  an  exceedingly  grave  in- 
Jury.  In  addition  to  the  one  received  by  the 
blow,  It  put  beyond  all  hope  any  recovery." 
Uu  ci-utj-  v^LuuUuatlon  this  pbysldaa  said: 


**Q.  But  In  this  Instance  yon  found  Uie  blood 
clot  unusually  large?  A.  Tes,  sir.  Q.  And 
very  compressed  ?  A.  Tea,  sir.  Q.  And 
would  that  have  caused  death?  A.  Undoubt- 
edly the  hemorrhage  was  the  proximate  cause 
of  death;  tbe  blow,  the  remote  cause.  Q. 
Even  under  the  care  of  a  more  skillful  phy* 
sician,  an  Injury  to  the  brain  might  proba- 
bly cause  death?  A.  Tes,  sir;  it  is  a  very 
grave  Injury."  The  other  physician  testified 
to  very  nearly  tbe  same  effect  except  that 
he  differed  with  the  former  as  to  the  size  of 
the  blood  clot  and  thought  there  was  a  pos- 
sibility of  its  being  absorbed,  but  for  th» 
operation  of  trepanning.  A  verdict  was  re- 
turned of  murder  In  the  second  degree.  Mo-^ 
tion  for  new  trial  was  made  and  orerniled, 
and  the  case  Is  bere  aa  mrea  ssslgnroenta  of 
error. 

T.  F.  Conway,  tor  appellant  EL  L.  Borfr- 
lett  8oL  Gen.,  for  tiie  OMtory, 

COLLIER,  J.  (after  stating  the  fact«.  The 
first  alleged  error  relates  to  the  refusal  by 
the  court  to  give  an  instruction  asked.  We 
have  compared  the  Instruction  requested 
with  the  portion  of  the  court's  own  instruc- 
tions relating  to  the  same  matter;  and  think, 
that  what  the  court  gave  was  not  only  the 
better  Instruction,  but  that  It  was  even 
more  tarorable  to  fbo  ■ceased  tban  the  one 
askfd. 

The  second  alleged  error  Is  as  to  the  over- 
ruling of  the  motion  for  continuance.  This 
has  been  held  to  be  resting  in  the  sound  dis- 
cretion of  the  court  not  to  be  Interfered 
with  unless  tbe  record  discloses  an  abuse  of 
such  discretion.  There  appears  no  sem- 
blance of  abuse  of  that  discretion  In  this 
case. 

Tbe  third  error  allied  here  relates  to  tbe 
alleged  Incompetency  of  the  interpreter,  who, 
it  seems.  Interpreted  from  the  Chinese  Into 
the  English  language.  While  the  testimony 
displays  to  some  extent  the  phraseology  used 
by  Chinese  In  the  use  of  the  English  lan- 
guage, there  Is  nothing  to  indicate  that  the 
testimony  of  the  witnesses  was  not  fairly 
presented  to  the  }ury,  and  we  reaffirm  tbe 
ruling  made  by  this  court  on  this  subject  In 
the  case  of  Hicks  v.  Territory,  30  Pac.  872. 

The  fourth  allied  error,  that  the  verdict 
is  against  tbe  law  and  the  evidence,  and  not 
warranted  by  the  evidence,  Is  urged  here 
mainly  upon  the  theory  that  tbe  surgical 
operation  of  trepanning,  and  not  tbe  blows 
given  by  the  defendant  on  the  bead  of  the 
deceased,  was  the  probable  and  proximate 
cause  of  tbe  death.  This  appears,  from  all 
of  the  authorities  to  which  our  attention  has 
been  called,  to  be  a  question  of  fact  for  the 
Jury,  under  proper  Instmctlona  Tba  In. 
structlons  In  this  regard,  as  we  have  Indi- 
cated, were  even  more  favorable  to  the  ac- 
cused tban  asked;  the  court  telling  them 
that  "the  prosecution  must  show,  not  that 
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mcb  tnSarf  wat  probaUy  tte  cam  of  flw 
death,  bat  that  It  was  the  efflclmt  and  Im- 
mediate caoae  of  death,  and  the  erldeuce 
nnvt  eafcabUah  thia  fact  beyond  a  reaaonable 
doabt*'  We  tUnk  ttaat  the  oourt  mlglit  haTO 
emitted  tbe  word  'mamediats^'*  In  Ita  in- 
«itmctloii%  and  yet  have  been  foUy  within 
the  jninclple  deduced  from  tbe  greater 
weight  of  anthority  on  thla  mbjeet  Thus 
H  waa  held  In  Com.  MePUce^  8  Ootfi.  181. 
'iliat  althocvh  tbe  event  inured  such  anrgt- 
cal  op«atl(m  to  be  tnetEectaal  In  gtvlnf  re- 
lief and  It  waa  tbe  Immediate  canae  of 
tbe  death  of  tbe  party,  yet  the  defendant 
la  reapMudble  for  ber  death  If  be  had  previ- 
ously gtven  bw  a  mortal  blow.  In  the  at* 
tempt  to  Bare  her  from  the  effteta  of  wblcb 
a  anrgical  opwatlon,  aniarently  neceaeaiy, 
waa  resorted  to."  The  true  test,  we  think, 
la  that  when  a  annlcal  <^>eratl(m,  apparently 
neoeaaary,  is  reeorted  to  for  the  purpoee  of 
aavlng  one  from  the  probaUy  fatal  ^ect  of 
a  wound.  It  must  deariy  appear  that  mal- 
treatuKot  of  the  wound,  and  not  tbe  wound 
Itself.  •w$M  the  aole  canae  vt  death.  It  la  to 
be  obserred  taiat  In  State  llondiy,  11  Am. 
Bep.  122.  tbe  Iowa  supreme  court  went  fur- 
ther even  than  this.  Asxy  leis  aMngrat  rule 
ttan  the  one  stated.  It  aeeais  to  ns^  would  be 
In  conflict  with  tbe  authorities,  and  as  ald- 
'  Ins  criminals  to  eacape  merely  because  of 
efforts  rendered  necessary  1^  the  defend- 
■uf s  wrongful  act  to  save  the  victim  from 
Its  consequences.  Bose.  Or.  Bv.  (18th  Am. 
Bd.)  757;  ansa.  Orlmea  (5th  Ed.)  B04,  605. 

This  cansa  was  sobmltted  to  the  Jury  eah^ 
ly,  and  we  find  no  error  In  the  record.  For 
these  reaaons  It  la  ordered  that  the  Judg- 
ment of  tbe  court  aMwaled  from  b^  wd  Is 
hereby,  affirmed. 

SMITH,  a  J*.,  and  FRBBMAN  and 
liAUGHLIM,  JJ.,  concur. 


<7  N.  U.  &GL) 

EULLARD  V.  LOPEZ. » 
(Supreme  Coott  of  New  Mexico.  Sept  4, 1894.) 
IsnTATioHS— Pxomas  to  Toll  Statotb— Fuai>- 

1.  In  an  action  on  a  note,  s  parol  promise 
to  pay  the  same,  made  after  maturity,  but  be 
fore  the  six-year  period  of  limitation  expires, 
will  not  avail  as  a  new  promise. 

2.  Where  plaintiff  might  have  saccessfally 
demurred  to  s  ulea  of  the  statute  of  limitations, 
his  repiicatioQ  mstead  will  cure  the  fault. 

Brror  to  district  court,  San  Mignd  county; 
before  Justice  Long. 

Suit  by  Lorenzo  Lopes,  as  assignee  of  one 
Andrea  Sena,  against  E.  D.  Bollard,  to  le- 
oover  on  a  promissory  note.  From  verdict 
for  plaintiff,  defendant  tnlnga  error.  Be- 
Terp«i. 

The  case  In  the  ooort  below  waa  an  action 
•of  assumpsit,  wherein  defendant  in  error,  as 
.assignee  ot  one  Andres  Sena,  brought  suit 

*  Behearing  pending. 


agalnat  plaintiff  In  ccnr.  aa  n  member  of  « 
partnership  doing  business  under  the  Arm 
name  of  Bape  ft  Bollard,  iqMm  a  promiasoiy 
note  made  tj  said  Orm,  dated  June  5k  1888, 
doe  60  days  after  data,  and  b^ig  ^  the 
Bum  of  $1,475.4<  with  Intereat  at  tbe  rate  of 
1%  r>er  cent  per  month.  The  action  waa  be- 
gun on  October  4, 1889.  and  by  a  second  count 
In  the  declaration  plaintiff  averred  a  pant 
promise  by  the  defendant,  made  to  phdnHfl^ 
assignee  on  November  10^  1885,  to  pay  tba 
amount  of  said  note  and  Interest  and  tiiat 
"by  said  parol  promise  and  undertaking  the 
said  defendant  became  liable  to  pay  the  aald 
Andrea  Sena  the  sum  of  money  mentioned." 
There  la  an  averment  of  the  aald  Sena  nuddng 
a  general  aaslgnmeat  for  the  benefit  of  his 
creditors  on  July  S,  1886.  and  of  the  aame  be- 
ing duly  recorded,  and  of  assignee  saooeeding 
to  all  rl^ta.  Defendant  filed  two  i^leaar- 
one  of  non  aasompstt  and  the  othttr  that  he 
did  not,  at  any  time  within  six  years  next 
before  the  comoieDoeinent  <^  the  plalntUTa 
action  In  thU  bdiali^  undertake  and  promlaa^ 
eta  There  was  a  almlliter  to  flnt  ^ea*  and 
replication  to  the  second,  and  sbntlltsr  t^Mca- 
ta  On  the  trial,  plaintiff  Introdnoed  the 
firm  note  in  eTldence,  and  tbe  testimony  of 
Andrea  Soia  of  a  conversathm  between  talra 
and  ttM  defendant  hi  February.  188*.  ahow- 
Ing  an  oral  promise  by  defeidant  to  pay  aald 
note.  This  testimony  was  objected  to  on  the 
ground  that  "It  would  not  be  cnnpetait  «tI> 
dence  to  remove  the  bar  of  tbe  statute  of  lind- 
tatlMU."  There  waa  also  testimony  showing 
calcnlatlou  ot  Interest  which,  added  to  Ilia 
principal,  made  $8,113.17  due  on  tbe  day  ot 
trial.  The  assignment  of  Sena  to  Ixvea  was 
put  In  evidence.  Plaintiff  hm  dosed,  and 
defendant,  by  his  attorney,  moved  flie  comt 
**to  Instruct  the  Juiy  to  find  for  the  defendant 
nptm  the  ground  that  the  note  Is  barred  by  tiw 
statute  of  limits tloDs,  and  that  thoa  baa 
beok  no  competent  or  relevant  evidence  to 
take  It  out  of  the  statute."  Tbe  oonrt  In- 
structed the  Jury  to  find  for  me  plaintiff  In 
the  sum  of  (3,118.17.  which  they  did.  Otbar 
questions  are  raised,  relating  to  alleged  flUI- 
ure  by  pluintiff  to  show  that  defendant  was  a 
member  of  the  firm  of  Bnpe  ft  Bnllsrd.  and  to 
the  sdmlsslblllty  of  the  deed  ct  assignment 
Upon  the  foregoing  statement  of  facts  1^ 
Assodata  Justlea  COLLIBB,  he  proceeded  to 
deliver  tbe  opinion  ol  the  court 

Frank  Springer,  for  plointlft  In  anr,  T. 
B.  Catron,  fw  defendant  In  error. 

COLLIEB,  J.  It  Is  deemed  necessary  to  no- 
tice the  contention  made  by  the  counsel,  re- 
spectively, upon  tbe  plea  of  the  statute  of  lim- 
itations filed  In  thla  cause,  and  to  do  thta  In- 
telligently we  quote  such  parts  4HC  our  law  aa 
apply: 

"See.  1860.  The  following  suits  or  actions 
may  be  brought  within  the  time  hereinafter 
limited,  ceapecttvely,  after  their  causes  so- 
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cnie  aod  not  afterwards— except  when  oth^ 
wise  spoclally  provided." 

"Sec.  180*2.  Those  founded  upon  any  bond, 
promissory  note,  •  •  •  within  six  years." 

Several  sections  here  Intervene,  prescribing 
the  UtultatloD  for  various  causes  of  action, 
and  then  occurs  the  following: 

"Sec.  1873.  Causes  of  actl<m  founded  upon 
contract  shall  be  revived  by  an  admission 
that  the  debt  is  unpaid,  ns  well  as  by  a  prom- 
ise to  pay  the  same;  but  such  admission  or 
new  promise  must  l>e  in  wilting,  signed  by 
the  party  to  be  charjred  thirewlth." 

The  contention  of  plaintiff  in  error  is  that 
section  1873  refers  to  acknowledgments  and 
new  promises  which  occur  both  before  and 
after  the  bar  of  the  statute  has  attached, 
and  that  the  testimony  showing  parol  promise 
la  irrelevant,  and  of  no  legal  effect  The  con- 
tention contra  is  that  the  section  refers  only 
to  actions  already  barred,  and  to  be  "revived" 
in  the  manner  specified.  If  this  contention 
be  admitted,  counsel  for  defendant  tn  error 
then  claims  that  new  promises,  made  prior  to 
the  running  of  the  statute,  remain  good  as  at 
common  law.  If  the  contention  of  plaintiff  in 
error  is  sound,  the  latter  proi)oeitl(Mi  of  de- 
fendant In  error  falls  with  his  first  In  vol- 
ume 13,  at  page  70S,  of  the  American  ft  Eng- 
lish Encyclo[>edia  of  Law,  tit.  "Limitations, 
Statute  of,"  the  text  reads  "that  it  Is  imma- 
ta'lal  whether  the  new  promise  relied  on 
Is  before  or  after  the  bar  of  the  statute  has 
fallen.  In  either  case  it  sets  the  statute  run- 
ning afresh."  A  great  many  decisions  of  the 
courts  of  different  states  are  cited,  and  upon 
examination  they  are  found  to  bear  out  the 
text  to  which  they  are  cited.  To  the  same 
effect  is  the  doctrine  laid  down  in  AYood  on 
Limitation  of  Actions,  at  section  HI.  In  the 
Missouri  statute  the  words  are  "shall  be  evi- 
dence of  a  new  or  continuing  contract"  (liev, 
8t  f  67^);  and  the  repeated  argument  was 
there  advanced  that  under  such  words,  prom- 
ises made  prior  to  the  bar  of  the  stjitute  at- 
taching were  not  embraced  in  the  sbitutc. 
But  the  decisions  of  that  state  are  uniform 
against  such  a  contention.  We  cite  the  last 
of  those  decisions  that  we  have  examined. 
Chldsey  v.  Powell,  91  Mo.  62->.  4  S.  W.  4i0. 
The  argument  on  such  a  statute  would  seem 
to  bo  that  it  could  not  tx?  contended  that  there 
was  any  evidence  of  a  new  or  continuing  con- 
tract the  old  one  being  not  yet  barred,  be- 
cause at  the  time  of  tlie  supplying  of  such  evi- 
dence it  was  not  needed,  the  old  eoiitrnct  be- 
ing sufticlent  of  itself,  and  needing  nothing 
of  evident-e  to  rehabilitate,  or,  as  we  may 
say,  "revive,"  it.  ITie  use  of  the  word  "new." 
it  seems  to  ns.  Just  as  much  as  the  word 
"revive,"  found  in  our  statute,  might  imply 
that  the  old  promise  has  been  revitalized,  IC 
that  is  to-day  described  as  "new"  which  yes- 
terday was  "old."  Hunnfnp  back  through  th;> 
Missouri  cases,  we  tind  that  the  decisions  of 
many  other  state  courts  are  cited,  construing 
statutes  similar  in  language,  and  these  courts 


put  similar  conMmctlon  tiierem.  Tbou|^  it 
has  been  often  contended  for,  onr  attention  has 
not  been  called  to  any  decided  case  construing 
any  statute  in  this  country  where  provision  is 
made  for  causes  of  action  being  re-estaUlsbed 
after  the  attaching  of  the  bar  of  the  statute 
of  limitations,  so  as  to  exclude  from  its  ap- 
plication the  period  before  bar.  Fot  deci- 
sions upon  a  statute  nearly  Identical  in  lan- 
guage to  oiu^.  we  are  referred  to  the  sa- 
preme  court  of  Iowa.  The  case  of  Lindsey 
V.  Lyman,  37  Iowa,  206,  is  directly  in  point. 
In  that  case,  as  In  the  one  at  bar,  the  con- 
tention turned  on  the  meaning  to  be  giv^  to 
the  word  "revived,"  «ie  side  asserting  that 
"revived"  meant  to  bring  again  to  life,  as  a 
cause  of  action  dead  by  the  statutory  bar; 
and  the  other  for  a  less  strict  ioterpretatlon 
and  a  less  limited  sense,  to  Include  Imth  the 
revltalization  of  a  dead  cause  of  action  and 
the  restoring  of  the  lapsed  period  of  its  stat- 
utory life.  This  was  expressly  held  in.  liod* 
sey  V.  layman,  supra. 

It  is  claimed  by  the  plaintiff  in  error  that  it 
Is  apparent,  from  the  slmllarltT  of  the  lan- 
giuige  employed  in  the  Iowa  and  our  statute, 
that  we  adopted  the  Iowa  statute  with  the 
construe tl an  placed  on  it  up  to  the  time  of 
such  adc^tlon;  and  he  <4tes  for  this  conten- 
tion Drapn-  V.  Km^wNQ,  23  Wis.  147.  In  an* 
swer  both  to  this  contention  and,  we  may  in- 
fer, also  to  the  doctrine  cited  from  13  Am.  & 
Kng.  Euc.  Law,  and  Wood.  Lim.  Act,  supra-, 
counsel  for  defeudaat  in  error  claims  tliat 
such  construction  is  In  derogation  of  common 
law,  and  not  applicable  to  New  Mexico^  where 
the  ooiuiiion  law  is  made  "the  rule  of  prac- 
tice and  decision."  Oomp.  Laws,  {  1823.  It 
Is  not  our  view  that  this  statutory  require- 
ment imposes  so  stringent  a  rule  of  policy  as 
its  exact  terms  imply.  For  exaiuple,  where 
we  find  the  general  policy  In  this  country  to 
make  contractual  obligations  renewable  in 
the  same  manner  before  as  after  the  bar  of 
the  statute  attaches,  we  think  some  consid- 
eration In  construction  should  be  given  to  that 
fact  when  we  incorporate  Into  our  law  a  stat- 
ute of  this  kind  from  a  sister  state.  Without 
undertaking  to  say  what  might  bo  our  delu- 
sion upon  the  meaning  of  the  word  "revive." 
were  wo  attempting  a  construction  In  har- 
mony with  the  common  law.  we  think  that  the 
fact  of  the  general  policy  of  this  country, 
and  the  principle  recognized  by  this  court  in 
Armijo  v.  Armljo,  4  N.  M.  13tt,  13  Pac. 
of  aduption  of  construction  of  a  8taf»*e  of 
another  state  or  territory  along  with  the  stat- 
ute ttsclf,  are  sntHcient  to  make  ns  conclude 
that  our  statute  applies  to  acknowledgments 
and  new  promises  made  lx>th  during  and  sub- 
sequent to  tlie  running  of  the  period  of  limita- 
tion. So  holding,  we  decide  that  the  tesd- 
mouy  tending  to  show  n  parol  promise  made 
before  the  six-year  period  of  limitation  ex- 
pired did  not  avail  as  a  new  promise. 

It  is  urged,  however,  that  the  plea  Inter- 
posed in  this  case  being  "nun  assump^t  infra 
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Moc  anoM,"  InaMiid  «C  mo  •eararlt,''  etc, 
urimtBa  an  immaterial  tene.  and  tbat  In 
■lleot  no  plea  of  tho  Btatnto  of  limitation 
waa  fllad.  It  la  tnia  tbat  our  atmtato  ^e- 
•erllMa  a  Umltatton  of  actlona  "after  tbeir 
carnea  aoGnM.**  Seetkm  168(X  It  la  laid 
down  In  the  booki  on  pteartlng,  alao,  Oat  to 
bH  alraple  eontracta  tbe  plea  of  "non  aocre- 
fit,'*  etCn  la  alwasra  flw  aafer  plea,  and  tbat, 
wliera  obUcatttui  ctf  performance  la  not  oolnr 
ddenC  wltk  pranlae,  it  la  tlie  <Hil7  pn^er 
plea.  If  "non  aaaonv^t^"  etc.,  la  pleaded  In- 
atead  of  "D(m  acGrerlt,"  eto^  a  demorrer  will 
Ue,  erai  fboush  It  appeara  on  the  face  «C  the 
pleadfinsa  Oiat  tbe  action  la  bazred,  era  from 
tbe  date  of  aooraaL  8  Cblt  PL  268;  Banka 
T.  Goytak  2  A.  K.  Marah.  S64.  Intblacaaeno 
demurrer  baa  been  Interposed,  intt  repUcatloa 
waa  filed,  and  laana  joined  oo  It  Doea  OUa 
cote  tba  fanlt?  In  1  GUt  l*L  4D8|,  we  find 
tbat  In  ttae  caae  oC  a  plea  of  abatement  ao 
fatally  defeotln  tbat  tbo  plaintiff  mlgtat  el- 
tbcr  alfn  todfment,  a99>J  to  bare  flie  court 
aet  tbe  plea  aside,  or  demur  generally,  If  he 
repliea  to  It  Inatead  of  Oolng  either  of  tbeae 
tblnga,  tba  fanlt  to  aided.  It  to  atoo  laid 
down  In  AnseU  on  Umltationa  Omo  i  280)  that 
If  "ma  aaanmp^^"  etc.,  Inatead  of  "non  ao> 
erorlt,"  eta*  waa  pnt  In,  and  ptointlff  rolled 
a  new  promise,  and  gave  eTideoce  in  support 
of  his  replication,  the  Issue,  thonsh  Informal, 
waa  bdd  to  be  material  In  a  caae  whuo  nei- 
ther the  promise  nor  the  accruing  of  the  ao> 
tlon  waa  within  dz  yaara.  We  thlidE,  tbere- 
fbre,  that,  thonjfA  plaintiS  might  have  auo> 
oessfolly  demurred  to  the  plea  of  tbe  statute 
filed  In  this  case,  bte  not  doing  ao  baa  pxea»t- 
ed  a  material  issue,  and  for  the  reasons  aboTe 
atated  tba  court  below  aboold.  Instead  of  In- 
stmClng  tta  jury  to  find  for  the  lOalntlff, 
hare  Inalraeted  for  tbe  defendant  l^iahold* 
lug  being  cmclnalTe  between  the  parties  of 
the  entire  controvetay,  we  reverse  the  Jodg- 
aaeit  of  the  lower  court,  and  render  Jodgment 
In  fa,tat  of  ptointtfC  In  arm',  and  for  bto  eoata; 
and  It  to  according^  ao  ordered. 

SUTTH,  a  7^  and  FALU  LAUOHUN,  and 
FBBIDUAN.  33^  fsononr. 
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OLANCBT  T.  OLANOBT.i 

(Sa^ame  Court  of  New  Mexico.  Aug  11, 
18M.) 

■nOUTORS  AND  ADHtNlSTRATOBS— Au.OWA.KCS  OV 

DaMAifM— VBRincATioN — Review. 

1.  The  decision  of  the  district  court  on  ap- 
peal from  a  decision  of  the  probate  court  may  be 
reTiewMi  on  appeal. 

2.  The  TenficatioD  of  claims  against  de- 
eedeuts*  estates  required  bj  Act  Feb.  2G,  1889, 
I  27.  is  jurisdictioDal,  and  fta  absence  cannot  be 
supplied  on  appeal  In  the  district  court,  though 
the  hearing  there  is  de  novo. 

3.  Where  the  admtnUtrator  reports  caah  on 
hand,  he  cannot,  by  allowing  a  claim  against 
himself  as  administrator  In  favor  of  himself 

*  For  dissenting  opinion,  see  38  Pac.  IGS. 
T^7r.no.l6— 70 


as  a  creditor,  defeat  the  dahoa  of  rlghtfal  die- 

trlbutees. 

4.  An  appeal  from  tbe  probate  court  is  lim- 
ited to  tbat  part  of  the  Judgment  complained  oL 

Appeal  from  district  court,  San  Migud 
county;  before  Justice  O'Brien. 

Action  by  John  O.  Clancey  against  Jolin  O. 
Clancey,  administrator  of  Charles  E.  Fair* 
bank.  There  was  Judgment  for  defendant; 
from  which  plaintiff  appeala.  Affirmed. 

This  cause  comes  to  us  by  appeal  from  the 
district  court  of  the  fourth  Judicial  district, 
sitting  for  the  county  of  San  Miguel.  The 
facts  are  substantially  as  follows:  On  tbe 
18th  day  of  February.  1889,  the  appellant, 
John  a.  Clancey,  waa  by  the  probate  court  of 
satd  county  appointed  administrator  of  the 
estate  of  Charles  E.  Fairbanlc,  who  departed 
this  life  in  the  state  of  CaUfomla  on  the  13th 
day  of  December,  1888.  At  the  May  term, 
1889,  of  said  probate  court,  the  app^nl;  as 
■Dch  administrator,  filed  In  aald  court  an  In- 
ventory of  said  estate^  wherein  be  reported 
tbat  he  had  in  hand  cash  belonging  to  said 
eatate  amounting  to  the  sum  of  K4,140.17. 
At  the  September  term,  1889.  William  P. 
Falrbank  and  Alice  Falrbank  and  Elizabeth 
J.  V.  Falrbank,  claiming  to  be  citizens  and 
reddents  of  tbe  city  of  Baltimore,  In  the  state 
of  Maryland,  filed  in  said  court  a  petition, 
wherein  they  alleged  that  the  said  Elizabeth 
J.  V.  was  the  surviving  widow,  and  the  said 
Alice  and  William  the  surviving  children,  of 
the  said  Charles  E.  Falrbank;  tbe  appellant 
In  bla  petition  for  letters  of  administration, 
having  named  Ella  Falrbank  as  the  widow, 
and  Harold,  Eva,  Iva,  and  one  other,  all  resi- 
dents of  the  state  of  California,  as  the  heirs 
at  law  and  the  distributees  of  the  said  estate. 
At  an  adjom^ed  term  of  said  court,  at  a  date 
subsequent  to  the  filing  of  the  last-iiamed  pe- 
tition, the  administrator  (the  appellant)  filed 
In  said  court  an  application  to  be  allowed  to 
correct  his  former  Inventory  by  showing  that 
the  amount  therein  shown  to  be  due  the  es- 
tate of  the  decedent  was  subject  to  be  reduced 
by  cotatn  Indebtedness  due  him  (tbe  appel- 
lant) as  a  surviving  member  of  a  copartner- 
ship  existing  between  him  and  the  decedent 
at  the  date  of  tbe  death  of  the  latter;  and 
thereupon,  on  the  Slst  day  of  June,  1890,  he 
filed  in  aaid  probate  court  against  said  estate 
a  claim  composed  of  sundry  Items,  amount- 
ing in  the  aggregate  to  $15,280.57.  This  claim 
was  never  sworn  to.  Of  the  amount  claimed, 
tbe  probate  court  adjudged  that  the  sum  of 
$4,185.07  was  due  tbe  appellant  on  account  of 
services  rendered  by  bim  to  the  copartnership 
during  tbe  life  ot  the  decedent,  and  thereupon 
proceeded  to  charge  up  against  the  partner 
ship  property  the  sum  of  $8,370.14;  tbat  Is  to 
say,  the  coiu't  found  that  the  appellant  wan 
entitled  to  the  last-named  amount  for  his 
services  in  the  management  of  the  afTnlrs  of 
the  copartnership,  and  that  half  of  this  v&f^ 
payable  by  tbe  decedent,  and  thereupon  en> 
tered  an  order  reauhrlng  the  entire  amount  t- 
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be  paid  out  of  the  partnership  funds.  The 
remaining  amount  of  the  claim,  to  wit,  $11,- 
101.50,  was  disallowed.  From  this  judgment, 
decree,  or  order  of  the  probate  court,  or  from 
so  much  thereof  as  disallowed  the  last-men- 
tioned sum,  the  appellant  appealed  to  the  dis- 
trict court.  For  the  better  understanding  of 
the  questions  here  involved.  It  may  be  stated 
that  while  on  the  face  of  the  record  this  is  a 
proceeding  in  favOT  of  John  G.  Clancey,  as  a 
ci-edltor  of  the  estate  of  Charles  E.  Falrbank, 
against  John  G.  Clancey,  as  administrator  of 
said  estate,  it  Is  In  reality  a  proceeding 
wherein  the  Baltimore  dalmants  are  seek- 
ing to  establish  their  right  as  each,  and 
are  contesting  the  right  of  the  appellant 
to  enforce  his  claim  against  said  estate. 
The  cause  was  by  agreement  tried  by  the 
oomt  below  without  the  intervention  of  a 
jury,  and  a  Judgment  rendered  apilnst  John 
G.  Clancey,  and  In  favor  of  John  G.  Clancey, 
administrator.  From  this  Judgment.  John  G. 
Clancey,  as  claimant,  appeals  to  thia  court. 

John  D.  W.  Veeder,  for  appelant  U  Em- 
mett,  toe  appellee. 

FREEMAN,  J.,  after  stating  the  foregoing 
facts,  rendered  the  opinion  of  the  court  as  fol- 
lows: 

The  first  question  presented  for  our  consid- 
eration is  raised  by  the  motion  to  dismiss  the 
appeal,  on  the  ground  that  the  action  is  one 
at  common  law,  and  can  be  brought  to  this 
court  only  by  writ  of  error,  Hils  question 
must  be  determined  against  the  motion.  At 
common  law,  as  administered  from  a  Tory 
early  date  In  England,  jurisdiction  relating  to 
the  estates  of  deceased  i>ersons  and  to  the 
care  of  minors  was  vested  in  the  spiritual 
courts.  Courts  of  equity  have  In  this  country 
succeeded  to  this  jurisdiction.  Beach,  Mod. 
Eq.  Jur.  §  1033;  Story,  Eq.  Jur.  (10th  Ed.)  S 
042  et  seq.  In  many  Jurisdictions,  however, 
special  courts  are  organized  having  by  statute 
the  power  vested  in  them  to  supervise  the  ad- 
ministration of  the  estates  of  deceased  par- 
sons, to  probate  wills,  appoint  admlnistratoiB, 
guardians,  etc.,  and  in  many  other  particulars 
to  exercise  the  functions  peculiar  origlnaUy 
to  the  spiritual  com^.  Such  powers  are  by 
statute  of  this  teirltory  vested  In  the  probate 
courts.  The  fact,  however,  that  probate 
courts  are  clothed  with  Jurisdiction  to  hear 
and  determine  matters  relating  to  the  estates 
of  deceased  persons  does  not  necessarily  af- 
fect the  character  or  nature  of  actions  grow- 
ing out  of  snch  administration;  and,  while  a 
simple  action  of  assumpsit  brought  against 
the  estate  of  a  decedent  may  be  maintained 
In  the  district  court,  yet  we  hold  that  the  gen- 
eral adminlsb'atlon  of  an  estate  In  the  pro- 
bate court  is  in  the  nature  of  a  procoefllng  in 
equity,  and  that  an  appeal  from  the  decision 
of  such  court  allowing  or  disallowing  a  claim 
is  an  appeal  to  the  district  court  sitting  as  a 
court  of  equity,  and  tliat  the  action  of  the  lat- 


ter court  may  be  reviewed  hwe  on  appeal. 
Chares  v.  Perea  (N.  M.)  2  Pac.  74.  On  appeal 
to  the  district  court,  the  reversal  of  the  order 
of  the  probate  court  disallowing  a  claim  does 
not  amount  to  a  Judgment  against  the  estate, 
to  be  executed  by  the  ordinary  writ  of  fieri 
facias.  If  the  district  judge,  sitting  as  a 
chancellor,  decides  that  the  claim  should  be 
allowed,  the  Judgm^it  or  finding  Is  certified 
to  the  probate  court,  where  It  Is  filed  and 
treated  as  other  allowed  daims.  If,  howev^, 
the  claimant  whose  claim  has  been  disal- 
lowed by  the  probate  court  Is  not  willing  to 
submit  the  matter  by  appeal  to  the  judgment 
of  the  district  judge,  he  may  bring  an  ordi- 
nary action  at  law  against  the  administrator 
In  the  district  court,  in  which  event  he  would 
be  entitled  to  have  the  matter  passed  upon  by 
a  jury  as  In  ordinary  actions  at  law.  Acts 
1889,  p.  218.  The  f^thw  consideration  that 
this  is  a  proceedli^  on  the  part  of  the  appel- 
lant as  claimant  against  himself  as  adminla- 
tvator  makes  it  pecnllarly  a  matter  of  equi- 
table, rather  than  of  oommon-law,  Jnrlsdtc- 
tlon. 

Having  determined  that  the  canse  Is  prop- 
erly before  us  on  appeal,  we  are  next  to  In- 
quire into  the  propriety  of  the  action  of  the 
court  below  In  rendering  Judgment  against 
the  appellant.  The  learned  chief  Justice,  who 
rendered  the  Judgment,  filed  In  the  cause  an 
elaborate  statement  of  his  views  of  the  sev- 
eral questions  arising  out  of  the  pleadings 
and  the  argument.  As,  In  our  opinion,  how- 
ever, the  proper  determination  of  one  of  the 
questions  raised  disposes  of  the  whole  contro- 
versy, we  shall  rest  our  decision  mainly,  at 
least,  on  that  point.  The  claim  presMitcd  by 
the  appellant  against  the  estate  of  the  dece- 
dent was  not  sworn  to,  or  verified  by  his  affi- 
davit. The  statute  relating  to  the  proeecn- 
tlon  of  claims  against  the  estates  of  deceased 
persons  is  found  in  an  act  of  the  legislature 
"filed  by  the  governor  February  2eth,  1889." 
:  Section  27  of  that  act,  which  is  amendatory 
of  Comp.  Laws,  $  1309,  or  so  much  thereof  as 
Is  applicable  to  this  case.  Is  as  follows:  "It 
^lall  be  the  duty  of  the  probate  judge  to  hear 
and  determine  claims  against  the  estate.  All 
such  claims  shall  be  stated  in  detail,  sworn 
to  and  tiled,"  etc.  As  already  observed,  this 
claim  was  not  sworn  to.  It  is  Insisted, 
however,  on  the  part  of  the  appellant,  that 
this  statute  Is  directory  only,  and  that  the 
testimony  submitted  by  him  on  the  trial  of 
the  cause  In  the  district  court  met  the  re- 
quirement of  the  statute;  that  the  api>eal 
from  the  probate  to  the  district  court  had  the 
effect  of  transferring  the  whole  controversy 
to  the  latter  court,  to  be  tried  de  novo,  sub- 
ject to  all  the  Incidents  of  a  trial  In  the  court 
of  original  Jurisdiction,  and,  among  otherF. 
to  the  right  of  supporting  the  claim  by  aflida- 
vit;  and  that  his  sworn  testimony  in  sup- 
port of  the  several  items  of  the  claim  was  a 
satisfaction  of  the  provisions  of  the  statute 
which  required  the  claim  to  be  filed  In  the 
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probate  conrt  and  ■worn  to.  We  caimot  give 
our  assent  to  this  contention.  Certain  re- 
quirements were  necessary  to  give  the  pro- 
bate court  jurisdiction  of  the  matter;  and, 
while  the  district  court  was  authorized  to 
hear  the  cause  de  novo,  yet  It  could  hear 
and  determine  only  such  cause  as  was  prop- 
erly before  it  on  appeal.  It  did  not  act  as  a 
court  of  original  Jurisdiction;  and  It  follows, 
therefore,  that,  if  the  probate  court  was 
without  jurisdiction  to  consider  the  (dalm, 
the  district  court  had  no  authority  to  allow 
it  In  order  to  give  the  probate  court  juris- 
diction to  hear  and  determine  a  claim  of  this 
character,  it  is  necessary  that  such  claim  be 
sworn  to  and  llled  In  said  court  When, 
therefore,  as  In  this  case,  a  claimant  flies  ta 
the  probate  court  an  unverified  account,— an 
account  not  sworn  to,— he  cannot  ou  ap- 
peal to  the  district  court  supply  the  defect 
It  Is  very  true  that  a  party,  having  failed  In 
the  court  of  original  jurisdiction,  for  want  of 
sufficient  evidence  to  support  his  claim,  may 
8UK>Iy  this  defect  In  the  appellate  court 
where  the  cause  is  heard  de  novo.  It  Is  also 
true  that  probate  courts,  in  matters  of  ad- 
ministration, are,  like  courts  of  general  ju- 
risdiction, entitled  to  a  favorable  presump- 
tion as  to  jurisdictional  facts.  Acts  18S9,  p. 
220,  Yet  Id  this  case  It  api>ears  afiSrmatlvely 
that  the  claim  was  never  sworn  to  before  the 
probate  court;  hence  that  court  was  not  au- 
tliorlzed  to  allow  It  and,  on  appeal,  it  was 
the  duty  of  the  district  judge,  sitting  as  a 
chancellor,  to  hold  that  the  probate  court 
was  without  jurisdiction  to  consider  and  al- 
low the  same.  We  might  rest  our  disposi- 
tion of  the  case  at  this  point  but  there  are 
other  features  connected  with  It  which,  in 
our  opinion,  deserve,  at  least  a  passing  con- 
sideration. 

The  appellant  and  the  deceased  were,  prior 
to  and  at  the  date  of  the  latter's  death,  part- 
nera  in  business.  The  appellant  claims  that 
In  setting  up  said  business,  he  made  certain 
advances  to  the  decedent  which  advances 
constitute  a  part  of  his  claim.  The  remain- 
ing Items  of  the  claim  are  for  certain  pay- 
ments alleged  to  have  been  made  by  the  ap- 
pellant and  for  services  rendered  by  him  In 
the  promotion  of  the  partnership  business. 
He  appears,  therefore,  in  the  court  below,  as 
the  administrator  of  the  estate  of  his  de- 
ceased partner,  and  as  the  surviving  member 
of  the  partnership  firm.  The  appellant  hav- 
ing filed  in  the  probate  conrt  his  application 
to  be  appointed  administrator,  and  having 
been  duly  appointed  as  such,  appraisers  of 
the  estate  were  appointed,  who  reported  that 
the  estate  of  the  decedent  cwststed  of  his  in- 
terest in  the  partnership  property  of  J.  G. 
Clancey  St  Co.,  which  proptrty  they  reported, 
after  payment  of  ail  partnei-ship  debts, 
amoonted  to  $:j8,280.35,  one-half  of  which 
amount  to  wit,  $14,140.17,  represented  the  es- 
tate of  the  decedent;  and  this  amount  the  ap- 
ptflaot,  as  admlnlBteator,  reported  tQ  the  pro- 


bate court  as  cash  on  hand  belonging  to  said 
estate.  It  was  not  until  after  the  Baltimore 
claimants  filed  their  petition  to  be  allowed  to 
establish  their  claim  as  heirs  and  dlstributccH 
of  the  estate  that  the  administrator  sought  to 
amend  his  report  by  settlngup  his  claim  to  this 
910,28(1.57.  It  Is  not  seriously  deuied  that  tills 
claim  was  an  afterthought  ^^<^  that  It  was 
filed  for  the  sole  purpose  of  defeating  the 
Baltimore  claimants.  The  only  evidence  of- 
fered by  the  appellant  in  support  of  his  claim, 
aside  from  his  own  testimony,  was  the  depo- 
sition of  Ella  Fairbank,  claiming  to  be  the 
last  wife  of  the  decedent  It  Is  not  seriously 
denied  that  this  proceeding  was  friendly  and 
collusive  as  between  the  appellant  and  the 
California  parties,  who  claimed  to  be  thu 
surviving  wife  and  childi'en  of  decedent  The 
purpose  was  to  place  the  amount  claimed  be- 
yond the  reach  of  the  Baltimore  claimants 
in  case  they  should  establish  their  title  to  the 
estate.  We  cannot  permit  the  courts  to  be 
made  a  party  to  an  an-angement  of  this  kind. 
The  appellant  had  already  reported  that  he 
baa  In  hand  $14,140.17  belonging  to  the  es- 
tate. He  cannot  be  permitted,  under  the 
guise  of  allowing  a  claim  against  himself  as 
administrator,  and  In  favor  of  himself  as  a 
creditor,  to  place  the  assets  of  the  estate 
beyond  the  reach  of  the  rightful  claimants, 
whoever  they  may  prove  to  be. 

There  Is  sUll  another  question  growing  out 
of  the  Issues  involved,  and  which  Is  pressed 
upon  our  consideration,  the  determination  of 
which,  although  not  necessary  to  the  present 
disposition  of  the  cause,  will,  nevertheless. 
In  our  opinion,  tend  to  aid  In  the  proper  set- 
tlement of  the  controversy  In  the  court  below. 
It  is  this:  The  appellant's  claim  against  the 
estate  consisted  of  14  Items,  aggregating  In 
amount  $15,286.57.  Seven  of  these  Items,  ag- 
gregating $4,185.07,  were  charged  as  salary 
due  appellant  on  account  of  services  rendered 
by  him  to  the  partnership  firm  of  J.  G.  Clancey 
&  Co.  The  remainder  of  the  claim,  which 
consisted  of  Items  for  money  advanced  in  the 
original  purchase  of  the  partnership  property 
(a  flock  of  sheep),  and  sundry  advances  of 
cash,  aggregated  the  sum  of  $11,101.50.  On 
consideration  of  the  whole  claim,  the  probate 
court  rendered  the  following  judgment  or 
decree:  "And  the  court  being  fully  advised 
in  the  premises,  orders,  adjudges,  aad  de- 
crees that  as  to  the  Items  of  salary,  amount- 
ing to  $4,185.07,  the  same  Is  not  a  claim 
against  the  estate,  but  rightfully  against  the 
partnership,  and  ought  to  be  charged  to  the 
firm  of  J.  G.  Clancey  &  Co.  Therefore  the 
amount  of  $8,370.14,  or  double  the  amount 
as  rendered  against  the  estate  of  Charles 
K.  Fairbank,  deceuse^l.  Is  approved  and  or- 
dered paid  out  of  the  partnership  funds;  and. 
as  to  all  other  amounts  contained  In.  said  bill 
of  J.  G.  Claucey  against  the  said  estate,  the 
same  are  hereby  rejected  and  disapproved, 
the  same  aiuounttug  to  $11,101..~>0."  The  ap- 
pellant appealed  ttom  bo  much  of  the  fore- 
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going  order,  JndgmeDt  or  decree  as  disal- 
lowed ttie  sum  of  $11,101.S0.  The  Baltimore 
claimants  gave  notice  of  an  appeal  from  bo 
much  of  said  Judgment  or  decree  as  under- 
took to  allow  tbe  salary  account  This  ap- 
peal was,  however,  never  perfected.  The  ap- 
pellant Insists,  therefore,  that  the  district 
court  had  Jurisdiction  of  only  so  much  of  the 
proceedings  of  the  probate  court  as  were  ap- 
pealed from;  that  the  Judgment  of  the  pro- 
bate court  allowing  one  part  of  the  claim, 
and  disallowing  another,  was  severable,  mak- 
ing It  necessary,  as  a  condition  upon  which 
the  action  of  the  probate  court  could  be  re- 
viewed, that  the  party  against  whom  an  or- 
der as  to  one  particular  Item  was  entered 
should  appeal  from  that  order;  and  that, 
therefore,  the  failure  of  the  Baltimore  claim- 
ants to  appeal  from  the  Judgment  of  the  court 
allowing  the  salary  account  left  that  part  of 
the  Judgment,  order,  or  decree  in  full  force. 
On  the  contrary,  it  Is  Insisted  that  the  appeal 
from  the  probate  court  to  the  district  court 
brought  the  whole  case  Into  the  latter  court; 
:md  that,  on  inspection  of  the  recordof  the  pro- 
bate court.  It  appeared  that  the  whole  Judg- 
ment, decree,  or  order,  so  far  as  the  same  was  re- 
Iled  ontosupport  the  appellant's  daim  against 
I  he  estate,  was  an  absolute  nullity,  in  that  the 
probate  court  undertook  to  make  an  allow- 
:mce,  not  against  the  estate  of  the  decedent, 
but  against  the  partnership  funds  of  the 
Arm  of  J.  O.  Clancey  &  Co.  In  our  opinion, 
It  is  the  better  practice  to  treat  an  appeal 
from  the  Judgment,  order,  or  decree  of  a 
probate  court  as  limited  to  so  much  of  such 
Judgment,  order,  or  deci'ee  as  is  complalntd 
of.  It  very  often  occurs  that  In  matters  In- 
volving an  inquiry  Into  long  and  Intricate 
accounts,  running  through  a  series  of  years, 
:ind  covering  a  multitude  of  transactions, 
tiavlng  no  other  connection  save  that  they 
transpired  between  the  same  parties,  no  so- 
i-loos  contest  will  arise  except  as  to  one  or 
two  items.  In  such  cases  there  is  nothing  In 
I'eason  or  authority  that  prohibits  the  ag- 
h'rieved  party  from  appealing  from  so  much 
of  the  order  or  Judgment  as  to  him  may 
seem  wrong.  The  fact  that  a  large  number 
of  distinct  claims  are  consolidated  into  one 
claim  ought  not  to  make  It  necessary  for  the 
aggrieved  party  to  appeal  the  entire  cause 
to  the  district  court  In  order  that  he  may  get 
relief  as  to  one  claim  or  one  Item  of  the  ag- 
gregated claim.  Such  a  practice  would  in- 
volve unnecessary  coats,  without  any  corres- 
ponding beneOt  to  either  party.  While,  there- 
fore. It  Is  perfectly  apparent  to  us,  as  It  was 
to  the  learned  Judge  who  sat  in  the  court  be> 
low,  that  80  much  of  the  order  of  the  probate 
court  aa  undertook  to  allow  the  appellant  $4,- 
18S.07,  and  to  set  apart  $8,370.14  of  the  part- 
nership funds  for  tbe  payment  thereof,  was 
an  absolute  nulUty,  yet  this  part  of  the  He- 
eree  ot  Judgment  was  not  appealed  from, 
and  was  not  Uterefore  properly  before  the 
district  court.    The  Judgment,  however,  of 


the  district  court,  dismissing  the  appeal,  with 
costs,  was  correct,  and  will  therefore  be  af- 
firmed; and  it  Is  80  wdmd. 


a  N-  H.  £80) 

TBBXIITORY  t.  OLANGT.  Oleik. 

8AMB  T.  KBNDALL  at  aL*  Ootuty  Cvaad^ 
doura. 

(Sopr^fl  Court  of  New  Mexico.   Sept.  5,  ISM.) 
CoKTEMPT— What  Coshtitutbs. 

1.  Wh^  one,  knowing  that  the  court  has 
Initiated  a  proeew  to  restrala  his  committal  itt 
soma  act,  commit*  that  act,  ha  is  guUtr  of  con- 
tempt, notwithstanding  he  was  guided  by  the 
written  opinion  of  aa  attorney  that  ha  was  not 
bound  to  take  eognlnmoe  of  the  process  nntaa 
duly  serred  on  hitn. 

2.  Aq  attorney  counseling  his  dleat  to  di»- 
regard  the  order  of  a  court,  upon  the  technicali- 
ty that  it  was  not  formally  promulgated.  Is 
guilty  of  contempt 

3.  Where  the  clerk  of  the  snpreme  court  did 
Dot  obey  the  order  of  an  anocfate  joBtice,  when 
first  presented,  upon  the  theory  uat  the  com- 
mission and  oath  of  office  of  said  jostlee  was 
not  on  file  in  the  office  of  the  clerk,  and  far- 
ther refused  to  obey  It  aftw  his  assoranct 
by  the  presiding  joatlce  that  snch  obedience 
would  be  his  proper  coarse,  tlw  dork  was  guilty 
of  contempt 

Action  under  roles  to  show  cause,  by  the 
territory  of  New  Mexico  against  H.  S.  Claii- 
cy,  clerk  of  the  supreme  court,  A.  L.  Kendall, 
Charles  W.  Dudrow,  and  Victor  Ortega, 
county  commissioners,  for  contempt  of  the 
supreme  court  Charles  A.  Splesa,  an  at- 
torney In  the  cause,  was,  with  the  parties 
respondent  found  guilty. 

The  opinions  of  the  court  In  the  foregoing 
two  proceedings  appear  togcthn*,  as  they  are 
practically  the  same  case.  The  opinion  In 
regard  to  Charles  A.  Spiess  also  appears, 
although  there  was  no  rule  upon  him  to 
show  cause.  It,  however,  belongs  to  the 
proceeding. 

B.  li.  Warren,  W.  B.  Chllders,  and  H.  B. 
Fergusson,  appointed  by  court  to  prosecute. 
Neill  B.  Field,  for  reqiondent  Clancy.  T.  B. 
Catron  and  Charles  A.  Spleaa,  for  other  re- 
spondents. 

In  the  Matter  of  the  Ctmtempt  Proceedings 
against  A.  L.  Kendall,  C.  W.  Dudrow,  and 
Victor  Ortega,  OommisalonerB  for  the 
County  of  Santa  FA. 

PBR  CURIAM.  Tb9  respondents  answer 
that  they  wen  In  the  aftmioon  of  tbe  13tb 
day  of  NorembOT,  18^  at  their  meettng, 
and  that  one  H.  I*.  Warrai  appeared  beftm 
them  while  they  were  holding  th^  eessloii, 
examining  the  acconnta  ot  W.  P.  Cmming- 
bam,  sheriff  and  ex  oflldo  coUector  of  tbe 
county  of  Santa  F6,  and  exhibited  a  paper 
which  he  stated  was  an  order  from  tibe  Hon- 
orable NBBDHAM  a  OOLLIBR,  aiMdate 
jnstlf!*  <tf  tlw  mprenw  wait,  ndering  tiM 
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Issuance  of  a  writ  of  prohibition  out  of  the 
supreme  court,  prohibiting  and  restraining 
tlie  said  board  from  proceeding  In  any  man- 
ner to  declare  forfeited  and  vacant  the  said 
office  of  sheriff  and  ex  officio  collector  of  said 
county,  and  stated  that  they  did  not  read 
it,  or  hear  It  read.  It  is  shown,  however, 
that  It  was  tendered  to  them  for  their  In- 
spection, and  the  offer  was  made  to  have  It 
read  to  them,  and  that  they  refused  either  to 
receive  or  hear  It  Respondents  farther 
state  that  they  became  cognizant  in  the  fore- 
noon of  said  13th  day  of  November,  18911, 
that  H.  L.  Warren  had  presented  the  order 
of  the  said  associate  Justice  to  the  clerk  of 
the  supreme  court,  and  that  the  said  clerk 
had  declined  lo  Issue  the  writ  of  prohibition 
therein  directed,  and  that  they  thereupon 
submitted  the  situation  to  Charles  A.  Spless 
for  advice  in  the  premises,  and  that  the  said 
attorney  gave  them  the  opinion  that  they 
were  not  bound  to  take  cognizance  of  said 
order  unless  it  was  duly  directed  to  and  serv- 
ed upoii  them,  and  that  It  could  not  operate 
to  suspend  their  proceedings  upon  the  notice 
and  citation  by  them  to  the  said  Cnnnlng- 
ham;  that  they  thereupon  declared  forfeited 
and  vacant  the  said  office  of  sheriff  and  ex 
officio  collector  for  the  county  of  Santa  F6, 
for  the  cause  alleged  In  the  said  citation,  and 
that  in  so  acting,  and  disregarding  the  sug- 
gestion of  H.  L.  Warren  that  the  said  order 
was  as  obligatory  upon  them  as  though 
formulated  Into  a  writ  with  the  seal  of  the 
supreme  court,  they  Intended  no  disrespect 
to  this  court,  or  any  member  thereof.  This 
court  Is  impressed  that  these  commissioners. 
In  Ignoring  their  official  legal  adviser,  ttie 
district  attorney,  and  in  seeking  other  couu- 
seJ,  disclosed  tai  animus  In  the  premises  to 
avoid  the  possibility  of  an  opinion  adverse 
to  their  disposition  to  proceed  In  the  execu- 
tion of  the  purpose  indicated  in  their  notice 
to  Cunningham,  and  that  they  must  take  the 
consequence  of  the  ill  advice  they  received, 
and  upon  which  they  acted.  Cognizant  that 
the  supreme  court  of  this  territory  had, 
through  one  of  its  members,  declared  doubt- 
ful their  right  to  continue  their  proceedings 
against  the  said  sheriff,  they  should  have 
forborne  to  exercise  further  jurisdiction, 
DO  matter  whether  this  action  of  the  court 
was  communicated  fonually.  by  writ  duly 
served,  or  by  notice  of  the  existwice  of  the 
order  of  the  court  for  a  writ  against  them. 
The  material  inquiry  is  whether  they  knew 
that  the  court  had  Initiated  the  process  to 
-  itraln  them;  and  that  they  were  bo  ap- 
.•Ised,  they  confess.  They  cannot  protect 
ihomsclves  by  the  fact  that  before  their  ac- 
tion a  professional  opinion  was  given  them 
that  they  bad  the  right  to  act  "The  fact 
that  before  publication  a  professional  opin- 
ion was  given  that  the  publication  would  not 
be  a  contempt  does  not  change  the  character 
of  the  defendant's  defamatory  article,  or  re- 
lieve tbe  defendant  of  liability  for  Its  origin 


and  dissemination."  Slyers  r.  State  (Ohio 
Sup.)  22  N.  E.  43.  We  will,  however,  pay 
due  regard  to  the  extenuating  fact  that  the 
commissioners  proceeded  under  the  advice 
of  counsel  of  their  own  selection,  and  accord- 
ingly will  limit  the  punishment  for  their  con- 
tempt proportionately  to  their  offense.  The 
judgment  of  the  court  Is  that  A.  L.  Kendall 
and  C.  W.  Dudrow  shall  be  confined  In  the 
county  Jail  for  20  days.  It  appearing  to  the 
court  that  Victor  Ortega,  being  unacquainted 
with  the  English  language,  did  not  under- 
stand the  proceedings  by  his  associates,  the 
writ  against  him  will  be  dismissed. 

In  the  Matter  of  the  Contempt  Proceeding 
against  C.  A.  Spless. 

PER.  CURIAM.  This  attorney  and  officer 
of  this  court  confesses  that  he  advised  the 
county  commissioners  of  Santa  F6  county— 
against  whom  Hon.  NEEDHAM  C.  COL- 
LIER, an  associate  justice  of  the  supreme 
court  of  New  Mexico,  did  on  the  13th  day  of 
November,  1893,  direct  the  Issuance  of  a  writ 
of  prohibition  to  restrain  the  county  com- 
missioners of  Santa  P6  county,  N.  M.,  from 
proceeding  against  W.  P.  Cunningham,  sher- 
iff and  ex  officio  collector  of  said  county, 
with  a  view  to  declare  his  said  office  vacant 
— that  they  were  not  under  any  obligation  to 
recognize  the  order  of  the  said  associate  jus- 
tice, and  he  declares  that  as  a  lawyer  he 
honestly  entertained  the  opinion  that  the 
said  order,  not  being  directed  to  the  tward 
of  county  commissioners,  was  In  no  sense 
binding  upon  them,  though  duly  brought  to 
their  attention,  and  its  contents  explained  by 
counsel  representing  W.  P.  Cunningham.  It 
cannot  be  tolerated  that  a  person  enjoying 
the  privilege  of  practicing  his  profession  be- 
fore this  court  should  deem  it  legitimate  to 
counsel  the  disregard  of  its  order  upon  the 
technicality  that  it  was  not  formally  promul- 
gated by  the  clerk  of  the  court,  and  duly 
directed.  Knowing  that  such  an  order  ex- 
isted, and  that  In  effect  It  was  the  action  of 
this  court  he  should,  in  a  proper  appi-ecla- 
tlon  of  his  relations  to  this  court,  have  real- 
ized that  it  was  Incumbent  upon  him  to  ad- 
monish a  dne  observance  of  the  provisions 
of  Its  order,  rather  than  encourage  premedi- 
tated and  precipitate  violation  thereof.  Ap- 
prised that  an  associate  Justice  of  this  court 
had  declared  that  sufficient  cause  existed  to 
forbid  the  exercise  of  assumed  Jurtsdlctlcm 
by  the  said  commissioners,  It  was  his  plain 
duty,  as  an  honorable  member  of  this  bar,  If 
called  upon  for  counsel  by  the  board,  to  In- 
form them  that  the  order  was  before  them 
In  substance,  though  not  In  form,  and  that 
they  could  not  properly  Ignore  It,  no  matter 
how  great  the  disappointment  to  them  of  the 
arrest  of  their  programme^  That  an  attor- 
ney should  hasten  a  body  to  acts  deemed  so 
questionable  that  their  performance  was  for- 
bidden by  a  tribunal  duly  auOiorlEed  In  the 
premises^  for  the  purpose  of  taking  adran- 
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tags  of  delay  In  the  f  onnal  completion  of  the 
order  by  the  Iminoper  conduct  of  the  minis- 
terial oflicer  of  aald  court,  cannot  be  too  se- 
verely  condemned,  and  It  Is  well  settled  that 
any  such  practice  is  unworthy,  and  r^rded 
as  Cwtempt  King  t.  Barnes  (N.  TO  21  N. 
E.  182.  We  win,  In  consideration  of  the 
animus,  however,  which  Influenced  the  pro- 
ceeding of  the  attorney  now  under  consid- 
eration, pay  due  regard  to  his  disclaimer 
of  any  Intention  to  commit  a  contempt  It 
Is  therefore  adjudged  that  the  said  C.  A. 
SplcBS  be  Imprisoned  in  the  county  Jail  for 
30  days,  and  suspended  from  practice  as  an 
attorney  of  this  court  for  12  months. 

In  the  Matter  of  the  Contempt  of  H.  S.  Chin- 
cy,  Clerk  of  the  Supreme  Court  of  the 
Territory  of  New  Mexico. 

FBB  OTTRIAM.  It  appears  that  Hon.  N. 
C.  COLLIER,  subscribing  his  name  as  an 
associate  Justice  of  the  supreme  court  of  the 
territory  of  New  Mexico,  Issued  an  order  on 
the  13th  day  of  Norember,  1883,  to  H.  8. 
Clancy,  for  a  writ  of  prohibition  against 
the  county  commissioners  of  the  county  of 
Bante  F6,  and  that  the  said  derh  declined 
to  obey  aald  orier  n^tm  the  ground  that  the 
said  asBOf^te  Justice  had  not  filed  his  com- 
mission and  oath  of  office  with  the  said  dark, 
and  that  the  said  clerk  was  not  offldally  ad- 
vised that  the  said  associate  Justice  had 
duly  qualified,  so  as  to  entitle  him  to  act  in 
said  capacity.  It  Is  not  recognised  by  this 
court  tliat  the  cleA  was  autlioriaed  to  mahe 
any  Inquiry  mto  the  authority  of  the  awo- 
clate  Justice  to  exercise  the  authwlty  as- 
sumed by  him,  nor  can  It  regard  the  action 
of  the  clerk  as  less  than  a  grave  Imputation 
upon  said  Justice,  as  It  cannot  be  conceived 
that  the  associate  Justice  was  citable  of 
eKTcising  the  powws  of  his  high  ofQce  with- 
out a  compliance  with  all  the  conditions  req- 
uisite to  acquire  due  authority.  It  is  an  In- 
disputable presumption  that  a  person  acting 
in  an  ofliclal  capacity  Is  the  of&eer  he  as- 
sumes to  be,  and  It  cannot  be  pretended  that 
It  was  l^ltlmate  that  the  ministerial  officer 
of  this  body  ^uld  have  Ignored  this  funda^ 
mental  principle  to  any  extent,  and  especially 
so  far  as  to  impeach  the  good  faith  of  a 
lawyer  of  hmozed  prominence,  whom  he 
knew  to  have  been  duly  ^»polnted  to  the  posi- 
tion, of  which  the  said  Justice,  by  the  or- 
der he  Issued,  declared  himself  to  be  tba 
qualified  Incumbent:  This  consideration,  of 
itself.  Involves  the  clerk  In  a  very  unfavor- 
aUe  status,  but  we  regret  to  add  that  It  is 
seriously  aggravated  by  his  subsequent  ctm- 
duct  It  appears  that,  at  the  suggestion  of 
prwnlnent  counsel,— H.  L.  Warren,  who  pre- 
sented the  order  of  the  gentleman  repre- 
senting himself  to  be  an  associate  Justice  for 
a  writ  of  prohibition,— the  said  clerk  referred 
the  subject  by  wire  to  the  presidluK  officer 
of  this  court,  and  Inquired  v  hetber  the  said 
clwk  was  authorized  to  Issue  the  said  writ. 


In  tin  abB»ce  of  evidence— filing  of  Uie 
commission  and  oath  ot  office— that  the  said 
asBQClate  Justice  was  duly  qualified  to  act, 
and  ^t  the  presiding  officer  rolled  tlmt 
there  was  no  requirement  that  the  commis- 
sion and  oath  of  office  should  be  recorded  In 
the  clerk's  c^ce,  and  that  the  said  clerk 
would  be  folly  protected  in  complying  with 
said  order.  This  answa  was  received  by 
the  derk  before  the  said  county  commisslon- 
ers,  against  whom  the  said  writ  was  ordered, 
assembled  in  the  afternoon  ot  the  said  13th 
day  of  November,  and  In  ample  time  for 
the  said  clerk  to  Issue  the  writ  and  restrain 
the  said  commisdoners,  but  he  nevertheless 
persisted  in  his  refusal  to  comply  with  th» 
said  direction  of  the  said  luatlce.  If  tlie 
said  clerk  was  guilty  of  disobedience  In  not 
obeying  the  order  of  the  said  associate  Jus- 
tice^ when  flrat  presented,  upon  the  thecHy 
that  the  commission  and  oath  of  cSlce  were 
not  on  file  in  his  office,  it  is  manifest  that  his 
offense  became  graver  by  persistence  in  hla 
refusal  after  the  assurance  of  the  ineddlng 
offlcra  that  there  Vas  no  provision  for  the  rec- 
ordation of  the  said  evidence  of  title  and 
qualification,  and  that  he  would.  In  any 
event,  be  fully  protected.  The  reason  al- 
leged for  his  disobedience  having  been  re- 
moved, the  obedience  should  have  ceased, 
and  Its  oontlnuuice  cannot  be  justified  upon 
the  representation  that  the  practice  of  re- 
cording the  commission  and  oath  of  office 
was  BO  gesieral  as  to  have  become  a  require- 
ment It  appears,  however,  that  W.  D.LEE, 
whom  NBEDHAM  G.  COLLIER  succeeded 
as  associate  Justice,  omitted  to  file  his  com- 
mlsdon  and  oath  of  office.  Nor  are  sndi 
papas  of  R.  A.  REEVES,  recently  Judge  of 
this  court,  nor  of  A.  B.  FALL,  at  iwesent  a 
Judge  of  this  court  recorded  In  the  clerk's 
office  of  this  court  But  had  the  practice 
been  uniform,  we  would  not  have  accepted 
it  or  the  <vInlon  of  any  attwney  therem,  as 
an  anthori^  that  should  have  prevailed  with 
the  clerk.  It  Is  true  that  in  the  meantime, 
between  his  telegram  and  the  response  there- 
to, he  consulted  with  a  distinguished  attor- 
ns of  the  court  and  recdved  from  him  an 
(pinion  that  he  wotOd  be  f  uUy  Justified  in 
refusing  to  obey  the  order;  to  dlsciedlt  the 
order  of  the  associate  Justice  and  the  ihto- 
nounced  declaration  of  the  presiding  cfflcer. 
to  wlK»n  the  issue  was  submitted.  Advised 
that  he  was  In  error  as  to  the  iMveqtrisIter 
and  that  no  harm  would  come  to  him.  his 
du^  was  idaln,  and  his  failure  to  obey  was 
contempt  of  this  court  acting  through  one 
of  its  members.  This  court  will  not  fail, 
however,  to  attach  due  oonslderattui  to  the 
answor  of  the  clerk,  declaring  that  his  ac- 
tion was  not  Intended  in  dlsreeiiect  of  this 
court,  or  In  any  disregard  of  its  authority 
as  a  whole,  w  of  the  associate  Justice  as  a 
part;  nor  wlU  It  overlook  the  representation 
of  the  clerk,  declaring  that  be  referred  to 
the  files  of  the  secretary's  office  of  the  to* 
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iMory  to  •nUglifcBB  Wmmtlf  u  to  Uw  ■totw 
of  the  official  purporting  to  b*  u  — oeiate 
Juatloa.  Sneb  rqmMntttttons  properij  aO- 
drass  the  deUbemtloB  of  the  ooort  In  the 
ooatidenUkm  of  the  ptinlafament  appropriate 
to  the  offMua  Bbtb  raatehtord.  a  J.  (dr- 
eolt  eonrt  at  New  Twl^  and  Iftter  aieodate 
Jnetloe  of  the  mpreme  court  of  the  United 
fltite^  to  AtlanUe  Olaat  Fenrder  Oo.  t. 
Dfttmar  Powder  MannTs  Oa:  "What  ttieee 
defendants  did  they  did  not  do  aoddentally 
or  nnlntntlonallr,  hot  knowtoff  fidlr  what 
the7  did.  They  were  therefore  gnllty  of  con- 
tempt What  they  did  la  Dot  flie  leie  to- 
tally a  cmitenipt  becanae  th^  ffid  not  think 
th«y  were  Infringing,  or  wore  adviaed  they 
were  not  Any  QoeatlOD  of  anlmna  can  bear 
only  the  extent  of  pnnWiment"  9  Fed.  SIOL 
In  recognition  of  the  wisdom  of  the  foregoing 
▼tows  of  the  dtedngnlsbed  jmtot,  in  dne  re- 
gard tor  the  graTlty  of  our  re^onalbUlty, 
aad  to  proftnmd  regret  that  the  oceaalon  has 
arietti,  the  Jadgnjent  of  the  ooort  la  Hiat  H. 
8.  Olancy  waa  guilty  of  contempt  to  refoa- 
liig  to  iBsoe  the  writ  of  prohibition  to  piip> 
■nance  of  the  order  of  the  aaeociato  member 
of  ttdB  coQFt  at  the  time  titie  aald  order  waa 
presented  to  him,  and  that  be  shall  be  Im- 
prisoned In  the  onmty  Jail  for  80  days,  and 
remored  from  titie  office  at  do^  of  this  court 


(7  H.  If.  421) 

TDRRITOBT  ▼.  UcVABLANB. 

(Snpreme  Court  of  New  Mexico.   Aug.  21,  ISM.) 
CanuxAL  Law— CosTiNUANCB—CHAixaHoa  to 

AKRAT — IX8TBDCTI0K8. 

1.  In  «  criminal  case  the  refosal  of  a  con- 
ttnnsDce  ii  addressed  to  the  sound  discretion  of 

.  the  coort,  and  will  not  be  reviewed  unless  that 
dlscretloa  has  been  abased. 

2.  The  mere  allegation  in  a  motion  chal- 
len^Dg  the  array  that  the  jury  list  bad  not 
been  revised  by  the  assessor  of  the  coantTi  and  a 
new  list  furnished  the  clerk  of  court,  as  desig- 
nated by  the  statute,  is  not  sufficient  ground  for 
rerersaf,  where  no  resulting  injury  is  shown. 

3.  It  la  not  error  to  refuse  a  motion  to  re- 
ipdn  the  prodnctkm  of  tiie  testimony  takra  at 
a  preliminaiy  hearing  fbr  the  inspection  of  the 
defendant 

4.  It  was  not  error  not  to  have  famished 
the  Jnxy  with  a  form  foe  a  Tesdiet 

Appeal  from  district  conr^  Uncoln  county; 
before  Justice  Freeman. 

From  a  verdict  of  gnllty  mider  an  indict- 
ment for  murder,  Robert  McFarlane  appeal- 
ed. Al9rmed. 

BL  Ii.  Bartlett,  SoL  Gol,  tor  the  Territory. 

liAUUULIN.J.  The  defendant  in  the  court 
below,  and  appellant  here,  waa  Indicted  by 
the  grand  Jury  of  Socorro  connty  at  the  May, 
1898,  term  of  that  court,  for  murder  in  the 
first  degree  of  one  Atanasio  Yasques,  char- 
ging the  defendant  with  having  shot  and  kill- 
ed the  deceased  in  a  saloon  at  San  Marclol, 
in  said  connty,  on  the  4th  day  of  July,  1892. 
At  that  term  the  defendant  flled  his  motion 


far  a  cjhaiMCe  of  Tonne  fnmi  Booom  eomitf p 
and  the  motkm  was  granted,  and  the  raraa 
waa  changed  to  Ednooto  oomitr.  At  fha 
ICarch,  1894,  term  of  ooort  for  that  county, 
ttte  daCendaat  flled  a  motion  and  affldavl* 
tat  a  contlnnance  on  the  19th  day  of  the 
montibi  and  8th  day  of  the  term,  which  motion 
waa  denied,  and  the  trial  was  postponed  nn» 
tU  the  artta  day  of  that  month.  The  affidavit 
aet  out  among  other  tilings,  the  failure  on 
the  part  of  the  defendant  to  aeearo  ttie  at- 
tendance  of  material  witneaseo  in  behalf  ot 
tin  defendant  The  court  therenpon  ordered 
compulsory  process  to  be  Issued  to  secnre  the 
attendance  of  the  witnesses  in  behalf  of  the 
defisndant  On  the  day  aet  for  the  trial,  It 
appeaia  that  the  attendance  of  some  of  the 
witnesses  had  not  been  secured,  and  the  de- 
fendant renewed  his  motion  and  affidavit  for 
a  oonttonano*  to  the  next  term,  which  waa 
dented,  and  he  tbm  asked  leave  to  amend 
his  motion,  which  waa  also  denied  by  tiw 
court  Both  parties  then  announced  them- 
selves ready,  and  the  trtal  ^oceeded;  and, 
after  8  Jiuwa  had  be«B  accepted  and  paased 
for  cause,  the  regular  panel  became  exhaust- 
ed,  and  the  court  drew  the  names  of  80  pep- 
sons  from  tbe  jury  box.  In  the  manner  pro- 
vided by  law,  and  spetdal  venire  was  Issued 
for  the  persons  whose  names  were  so  drawn; 
and  therenpon  the  defendant  flled  a  moti<m 
challenging  tbe  array  of  the  regular  panel, 
to  which  motion  It  was  charged  that  tho 
Jury  list  had  not  been  revised  each  year,  aa 
required  by  law.  Defendant  also  flled  a  mo* 
tlon  to  require  tiie  territory  to  produce  tho 
testimony  taken  at  ttie  preliminary  hearing 
before  the  Jostico  of  tlie  peace,  for  the  In- 
4»ectton  of  defendant  at  the  trial,  both  at 
wlileh  motions  irere  denied,  to  all  of  which 
mllngs  of  the  court  the  defraidant  duly  ex- 
cepted. At  th»  conclusion  of  the  testimony, 
the  court  charged  the  jury  fully  on  the  law 
of  murder  to  the  first,  second,  and  third  de- 
grees, and  88  to  the  form  of  their  verdict  to 
the  event  that  they  should  find  to  the  flrat 
or  second  degree,  but  did  not  charge  as  to 
tbe  form  of  the  verdict  to  the  third  degree; 
and  the  defendant  excepted  as  to  the  oml» 
alcm  of  the  court  to  so  charge  as  to  the  form 
of  the  verdict  to  the  third  degree;  The  jury 
found  the  defendant  guilty  In  the  second 
degree  (eight  of  tbe  Jurors  recommending  tfaa 
defendant  to  the  clemency  of  the  court),  and 
the  court  passed  sentence,  and  fixed  the  puih 
islmient  at  21  years  in  the  peoltentiaEy. 
These  are  Bul>8tantlally  the  facto  aa  tliey  ap' 
pear  from  the  record  before  as  on  the  appeaL 
Tlie  record,  as  presented,  is  only  a  skeleton 
of  the  proceedtogs,  consisting  of  the  motions 
for  continuance,  challenge  to  the  array  of 
the  regular  panel  of  the  Jury,  and  for  tbe 
production  of  the  testimony  at  the  prellmto- 
ary  hearing,  and  the  charge  of  tbe  court  to 
the  Jury.  The  record  does  not  contain  any 
of  tbe  testimony  given  on  the  trial,  and  was 
not  flled  to  thla  court  until  tho  fourth  day  oC 
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tiie  term,  alttaoiu^  the  statute  requlrea  that 
It  tw  Immediately  set  up  by  the  derk  of  the 
lov/er  court  There  is  no  hlU  of  exceptions 
.and  no  assignment  of  errora  filed  with  the 
record  In  the  case,  and  the  case  Is  here  on 
the  record  as  above  stated,  and  ttds  conrt 
must  pass  upon  the  case  from  that  record 
<mly. 

The  first  STound  relied  on  for  reversal  Is 
that  the  court  denied  the  motion  for  continu- 
ance. We  cannot  sustain  this  contention. 
There  Is  nothing  In  the  record  to  show  that 
the  witnesses  whose  presence  was  required  to 
testify  in  behalf  of  the  defwdant  were  or 
were  not  i^esent  at  the  trial;  and  tbongh  Ihe 
aflBdarit,  as  sworn  to  by  the  defendant,  but 
unsupported  by  any  proofs  as  to  what  de- 
fendant expected  to  prove  1^  the  witnesses 
therein  named,  contains  statements  which, 
if  true  and  established  on  the  trial  by  proper 
evidence,  wonld  malce  out  for  the  defend- 
ant a  clear  case  of  Justifiable  homldde  In 
self-defense,  yet  there  is  nothing  In  the  rec- 
ord to  sustain  said  statemoits,  ezc^t  the 
affidavit  of  tlie  def«idant  made  ex  parte  and 
in  his  own  behaU.  The  rule  of  practice 
and  decision  In  this  court  lias  been  for  more 
than  80  years  to  affirm  Judgments  in  the 
lower  courts  where  the  point  relied  uprai  In- 
volved the  discretion  of  the  trial  Judge,  un- 
less It  should  appear  from  the  face  of  the 
record  that  ttiat  discretion  had  been  grossly 
abused,  to  the  injury  of  the  appellant  In 
this  case  the  record  falls  to  disclose  any 
abuse  of  discretion,  and  we  do  not  believe 
there  was  any  such  abuse  of  a  sound  discre- 
tion on  the  [Hurt  of  the  trial  Judfte,  who  had 
ail  the  facts  and  circumstances  befoi'e  hira, 
whm  his  rulings  were  made  with  the  whole 
proceeding  fresh  in  his  mind.  The  grautiug 
or  refusing  of  a  motion  for  continuance  Is 
Always  addressed  to  the  sound  discretion  ot 
the  Judge  hearing  the  cause,  and,  as  a  rnle,  is 
not  reversible  on  appeal.  Thomas  t.  Mc- 
Cormlck,  1  N.  M.  371;  Territory  v.  Kelly.  2 
N.  M.  301;  Faulkner  v.  Territory  {N.  M.)  30 
Pac.  mi;  ICnllroad  Co.  v.  Saxton  (N.  M.)  34 
Pac.  032.  And  many  other  decisions  of  this 
court  might  be  cited  upon  the  same  point 

It  must  be  remembered  that  the  defendant 
secured  the  clian};e  of  venue  from  the  coun- 
ty where  the  crime  wa«i  committed  to  a  far 
distant  county  of  his  own  motion,  an<l  In  lils 
motion  for  contlntiance  he  charges  that  the 
deceased  was  regarded  by  the  i«K)ple  who 
knew  him  as  a  man  of  l>ad  character,  as  dan- 
gerous, and  a  "desperado;"  and  his  object 
tJierefore,  for  removing  the  trial  fi-om  Socorro 
county,  could  not  have  been  on  the  ground  of 
a  prejudice  against  him  (the  defendant)  and 
a  bias  in  favor  of  the  deceased.  It  must, 
then,  be  inferentially  iirosunied,  that  his  ob- 
ject waH  to  delay  bis  trial  as  long  as  possi- 
ble. The  lufei*eDc-e  of  this  presumption  Is 
further  borne  out  from  the  fact  that,  so  far 
u  the  record  shows,  he  made  no  ofTort  to 
•ecnie  the  attendance  of  the  witnesses  he  de- 


sired until  within  a  very  few  days  bef<we  the 
term  of  court  at  which  his  case  was  coming 
on  for  trial,  although  he  knew  the  Iraig  dis- 
tance ttom  the  place  of  r^dence  of  his  wit- 
nesses to  the  place  which  he  had  by  his 
change  of  voiue  selected  fUr  his  trial.  In 
fact,  the  record  ^^ja^-inaoa  no  diligence  on  the 
part  of  the  defendant  to  warrant  tiie  con- 
sideration (tf  ills  motion  for  continuance. 
This,  as  an  ^>pellate  court  cannot  be  used 
as  a  means  1^  which  persons  charged  with 
crime  can  escape  a  speedy  and  fair  trial  by 
a  change  of  venue  and  motions  for  continu- 
ances until  the  witnesses  depart  the  Jurta- 
dlctlon  of  the  court  by  death  or  otlierwlse, 
and  the  accused  thereby  evade  their  Jnst 
deserts  for  crime  committed  in  their  criminal 
disregard  of  humui  life,  and  that  too,  on 
their  own  oaths,  tmsupported  by  any  other 
evidmcoL  It  is  held  here  that  when  a  man 
shows  such  a  disregard  of  human  life  as  to 
commit  a  vrillful  murder,  he  will  not  be  per- 
mitted to  escape  a  speedy  trial  by  adding  to 
that  the  offense  of  perjury,  uid  that  it  wUl 
mot  be  regarded  as  an  abuse  of  sound  discre- 
tion if  tlie  trial  Judge  denies  a  motion  for 
continuance  unsupported  by  other  evidence 
than  the  ex  parte  oath  iMT  the  defendant  him- 
self. 

The  next  ground  for  consideration  is  the 

exception  on  the  challenge  to  the  array  of 
the  regular  panel  of  the  Jury.  This  point 
Is  not  well  taken,  because  there  Is  nothing  In 
the  record  to  show  that  the  defendant  did  not 
have  a  fair  and  impartial  trial  by  a  Jury 
of  good  and  lawful  men  of  that  county;  and. 
until  something  appears  of  record  to  the  con- 
trary, the  presumption  is  that  the  trial  was 
fair  and  regular,  and  In  full  compliance  with 
the  statutes  on  the  subject  The  mere  alle- 
gation In  the  motion  tliat  the  Jury  list  had 
Lot  l>een  revised  by  the  assessor  of  the  coun- 
ty, and  a  new  list  furnished  the  clerk  of  the 
court  as  designated  by  the  statute.  Is  not 
sufiicicnt  ground  for  reverBol,  without  some 
showing  in  the  record  that  the  defendant  In 
soioe  material  way  suffered  injury.  This 
must  be  made  to  appear  in  some  authentic 
manner  before  the  trial  court  that  he  may 
pass  upon  it  advisedly. 

The  third  ground  is  on  the  exception  to  re- 
fusiuK  the  motion  to  retiulre  the  production 
of  the  testimony  taken  before  the  jiistice  of 
the  peace  for  the  luspection  of  defendant  at 
the  trial.  We  know  of  no  statute  requiring 
the  production  of  the  testimony  on  prelimi- 
nary hearings  for  the  inspection  ot  the  de- 
feudaut,  and  the  ruling  of  the  trial  Jndge 
on  that  point  1b  sustained. 

The  fourth  and  last  ground  tor  reversal  is 
that  the  Judge,  in  hts  charge  to  the  Jury,  did 
not  charge  as  to  the  form  of  verdict  In  the 
third  degree.  The  conrt  charged  the  Jury 
fully  as  to  the  law  of  murder  in  the  third 
degree;  and,  if  the  Jury  had  found  the  evi- 
dence Justified  it  they  could,  and  no  doubt 
would,  have  so  returned  a  vwdlct  in  that 
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fleeree.  We  know  of  no  law  whidb  requites 
a  court  to  furnish  Uie  Jury  a  form  for  their 
verdict  In  any  degree. 

The  record  In  cases  of  this  character  dioald 
disdose  oil  the  proceedings  In  the  court  be- 
low, In  order  that  this  court  may  be  able  to 
pass  upon  the  whole  case  from  the  record. 
For  the  reasons  herein  glTMi,  the  court  Is 
of  tile  opinion  that  there  is  no  error  In  tlie 
record  sufficient  to  rererse  the  case,  and  the 
jadi?nient  of  the  court  below  Is  therefore  af- 
firmed; and  it  la  BO  ordered. 

SMITH,  a  J.,  and  FALL  and  COLLEBB, 
JJ.,  concur. 


(7N.H.4H) 

TEBBITOBY  t.  ARMIJO. 
(Supreme  Court  of  New  Mexico.) 
Pbosecutioit  fob  Hdbdib— Pbsmeditatiox— Et- 

IDBNCB— RbB  OeSTAB. 

1.  Ob  trial  of  one  for  mnrder  of  his  wife  by 
Btrangulatloo,  wha«  there  is  evidence  of  re- 
peated acts  of  craelty  to  the  wife  for  several 
years,  and  evidence  that,  some  time  previous 
to  the  killing,  defendant  had  had  illicit  inter- 
course with  another  woman,  whom  be  married 
soon  after,  erideitce  that  bruises  and  marks  of 
Tiolence  were  seen  on  the  person  of  the  wife 
12  hours  before  the  killing,  introduced  to  bring 
the  cruelty  down  to  date,  and  in  connection 
with  the  other  testimony  to  show  a  desire  to  get 
rid  of  the  wife,  and  a  premeditated  design  to 
kill  her,  is,  in  the  absence  of  evidence  showing 
marks  of  strangulation  at  the  time,  or  coonect- 
ing  defendant  with  causing  the  bruises,  inad- 
missible. 

2.  A  declaration  that  her  husband  had  beat- 
en her,  made  by  deceased  to  her  brother  12 
hours  before  her  death,  and  while  showing  him 
bruises  on  her  person,  is  inadmissible  as  part 
of  the  res  gestae,  where  the  evidence  does  not 
show  what  length  of  time  had  expired  after  the 
bruises  were  received  before  the  statement 
was  made. 

Appeal  from  district  court.  Sierra  coimty; 
before  Justice  P''all. 

Hlpolito  Armljo  was  convicted  of  murder 
In  the  first  degree,  and  appeals.  Reversed. 

A.  B.  Elliott,  for  appellant  £.  L.  Bartlett, 
SoL  Gen.,  for  the  l^rritory. 

COLLIER,  J.  The  record  in  this  case 
shows  tliat  defendant  In  the  court  below, 
and  appellant  here,  was  indicted  in  the  dis- 
trict court  of  Sierra  county  for  the  murder 
of  B<wa  Torres  de  Armljo,  as  occurring  the 
2Cth  day  of  July,  1891,  by  choking  and  stran- 
gling. He  was  put  upon  trial  at  the  March, 
1893.  term  of  said  court,  and,  the  jury  being 
unable  to  agree,  a  mlBtrlai  was  declared.  He 
was  again  put  on  trial  at  the  October,  1883. 
term  of  said  c<mrt,  and  a  verdict  rendered 
of  guilty  of  mnrdw  In  the  first  degree,  with 
a  recommwdation  to  mercy.  A  motion  tot 
new  trial  being  oveiTuled,  and  defendant  sen- 
tenced, the  case  comes  liere  tta  review  by  ap- 
peal. 

Thtj  r:ise  Is  one  of  circumstantial  evidence. 
The  tmdlqmted  facts  disclosed  by  the  testi- 


nsKmy  are  snbttan^Ily  aa  follows:  Tim  de* 
ceaaed,  Bosa  Torres  de  Armljo,  was  the  wife 
of  defendant,  th^  haTlng  l>e»  married 
about  80  years.  That  there  were  three  chil- 
dren of  the  marriage,  but  neither  of  the  chil- 
dren  was  with  the  parents  at  the  time  of  her 
death,  which  occurred  in  the  early  part  of 
the  night  of  Jifiy  26^  189L  That  defendant 
left  bis  wife  alone  at  th^  house  aa  the 
mwnlng  of  said  July  20.  1891,  and  r«nained 
away  ontil  about  sundown.  That  he  and  de- 
ceased were  Tialted  at  about  dark  by  one  of 
the  wttneases  tor  the  territory,  who  was  ask- 
ed by  defendant  to  take  snifter  there,  but  de- 
clining, he  was  gir«i  by  deceased  a  cup  of 
Cfrffee,  which  be  drank.  That  said  witness 
left  defendant  and  deceased  togetbtr  at  their 
hons^  and  about  half  an  hour  later  be  met 
and  waa  talking  with  defeiMlaiit  at  another 
house,  a  short  distance  away.  That  about 
an  hour  or  mwe  after  he  saw  defendant  he 
heard  ef  the  death  of  his  wife.  That  de- 
fmdant  waa  present  with  others,  in  the  early 
part  ot  the  night  where  they  wwe  threshing 
wheat  That  he  left  said  place,  and  in  about 
tbe  $lme  it  would  take  tm  him  to  get  to  his 
h<Hno  he  was  Iward  calUnar  tor  assistance, 
and,  retonilng  to  the  threshing  gronnd,  be 
regnested  the  aid  of  tbe  mea  in  getttog  Ida 
wife  out  of  a  lurie  Into  which  he  claimed  she 
had  fallen*  Hiat  one  of  said  men  went  with 
him  to  the  house,  and  finding  his  wife  lying 
with  her  feet  on  the  bank  of  the  hole,  and 
her  head  In  the  water,  they  together  dragged 
h^  out  and  found  life  to  be  extinct  This 
hole  was  shown  to  be  within  a  few  yards  of 
the  door  of  tbe  house.  The  night  was  datk, 
and  drlaSllng  rain.  In  a  rery  short  time  tbe 
body  of  deceased,  who»  defendant  claimed, 
had  fallal  into  the  hole  in  his  absence,  and 
was  drowned,  waa  by  her  brother,  who  had 
arrived  there,  and  by  defendant;  placed  on 
the  back  of  the  man  who  assisted  In  drag- 
gti^  It  out  of  the  bide,  was  carried  to  hw 
lwoth«T'8  housa  some  800  yards  away,  and 
tha%  washed  and  dressed  for  buriaL  There 
was  testimony  by  the  territory  that  upon  tme 
Bide  of  the  throat  of  deceased  woe  three  bruis- 
ed and  Bcratohed  places,  and  on  the  other  ride 
<me  bruised  plac^  as  If  made  by  fingers  and 
flng«r  nails;  a  brulKd,  bluish  spot  on  ber 
stomach,  as  If  made  by  tbe  pressm^  of  a 
knee  thereon;  and  the  head  moved  about  as 
If  the  neck  waa  broken.  The  tHrother  of  de- 
ceased also  testifies  that  on  arriving  at  the 
house  where  the  the  dead  body  of  bis  Blst» 
waa  found,  he  charged  defoidant  with  bav^ 
Ing  killed  her,  and  he  remained  silent  but  la 
tbe  course  of  the  talk  there  he  said  his  wife 
had  fallen  Into  the  hole,  and  was  drowned. 
There  was  contradlctwr  testimony  about  the 
quantity  of  water  in  the  hole,  ranging  from 
a  depth  of  four  inches  to  as  many  feet 
There  was  also  testimony  of  maltreatment 
by  defendant  of  his  wife,  extending  over  a 
very  long  period,  which  will  be  noticed  later 
on,  and  of  the  defendant  having  illicit  nim- 
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tlons  wltb  a  -wdmui  to  whom  lie  vu  mar* 
rled  witbln  a  atuat  time  after  bis  wife's 
death.  Thwe  was  also  testlmtmy,  both  by 
the  proBecntlon  and  the  defense,  that  the  de- 
ceased was  subject  to  fits  or  spasms,  mild 
In  tb^  character,  and  merely  canrtng  de- 
ceased to  remain  qalst  a  few  moments  bnt 
not  losing  control  of  herself  as  stated  by  wit- 
nesses tor  the  proaecutloo;  and  so  decided, 
as  stated  by  tbe  defense,  as  to  cause  heat  to 
fall  over  saddenly,  and  remain  as  If  dead. 
These  fits  were  stated  by  the  witnesses  tor 
one  side  to  bare  resulted  from  maltreatment 
and  abuse  by  the  bnsband,  and  by  the  de* 
fendant  to  bare  been  caused  by  Illness  con- 
sequent upon  childbirth  sereral  years  before. 
The  erldence  ot  maltreatment  nste  almost 
entlrdy  upon  the  testimony  of  the  relattres 
of  deceased,  though  aeyeral  other  persons  ap> 
peared  as  witnesses,  and  aU  residing  In  the 
immediate  n^hb<«taood.  The  recwd  shows 
that  this  testimony  Is  in  great  part  hearsay, 
and  often  Netted  by  questions  leading  in 
form,  which,  for  some  unaccountable  reaacm, 
w^  not  objected  to  As  far  as  a  record 
can  throw  doubt  and  suspicion  upon  tlie  en- 
tire testimony  on  the  subject  of  maltreat- 
m«it  and  abuse  of  deceased  by  the  defend- 
ant^ this  record  does  it  Thus,  the  brother 
of  the  deceased,  alter  repeatedly  saying  that 
he  saw  defendant  break  the  arm,  the  leg, 
and  Jaw  of  deceased,  all  on  (me  occasifm. 
finally  admits  that  he  never  saw  any  such 
thing,  but  was  merely  to[d  so  by  a  third  per- 
son a  few  moments  after  his  arriyal  at  the 
place  where  it  la  said  to  have  occurred.  The 
district  attorney,  without  any  objection 
whatever  being  made,  propounded  the  fol- 
lowing questions  to  the  wUaiess  on  that  sub- 
ject: "Q.  Didn't  he  knock  pretty  n«ir  all  her 
teeth  out,  also?  A.  Tes,  sir;  she  had  cmly  a 
few  left  Q.  And  yon  say  you  uw  him  beat 
her  ctmtlnuously?  A.  Contlnuonsly."  The 
record  has  been  searched  in  vain  for  any 
Jostlflcatlon  of  such  questions,  and  we  sup- 
pose they  must  have  remained  unobjected  to 
upon  the  tbeory  that  the  Jury's  natural  sense 
of  Justice  would  revolt  at  them.  The  wit- 
ness, other  than  defendant,  who  last  saw  de- 
ceased alive  testified  to  loud  and  angry  talk 
addressed  to  ber  by  defendant  immediately 
bef(we  he  went  into  the  house  where  the 
two  were  alone;  that  he  was  glv^i  a  cup  of 
coffee  by  her,  and  invited  to  supper  by  him; 
that  he  left  them  togetho-,  and  in  the  course 
of  an  hour,  more  or  less,  heard  of  her  death, 
as  already  stated.  Defendant  testified  to 
leaving  his  wife  at  the  bouse,  alive,  when  he 
went  to  the  threshing  ground,  and  on  return- 
ing, and  not  finding  har  In  the  house,  he 
sought  around  In  the  dark,  afto:  discovering 
that  the  water  pall  was  gone,  and  he  came 
vtpoa  her  feet  near  the  hole  of  water,  and 
then  gave  the  alarm.  He  denies  that  he 
heard  any  sucb  accusation  made  against  him 
as  testified  to  by  her  brother.  Three  wit- 
nesses for  the  detenae,  who  were  of  the  four 


who  washed  tiie  body  of  deceaaed,  teatliled 
that  th<^  examined  It  and  nether  one  ww 
on  It  the  marks  on  the  throat  or  atomadi  de- 
tailed by  witnesses  for  tiie  [nwsecntion,  nor 
did  they  hear  a  word  said  In  reftf^ooe  to 
any  such  marks,  nor  as  to  the  neck  of  de- 
ceased being  bn^en. 

In  the  Instructlans  to  the  Juiy,  delivered  by 
the  learned  Judge  presiding  at  the  trial,  they 
were  told  that  the  defendant  ml^t  be  foond 
gidlty  of  murder  In  the  flxst  or  second  de- 
gree, ot  ibey  might  letom  a  raiOst  of  not 
guilty.  I  think  that  the  legal  testimony  In 
tills  case  fairly  sbows  that  Ibe  Jury  ml^t 
well  haTO  arrived  at  oltbet  of  said  Tctdlcta, 
and  that,  as  betwen  the  first  and  second  de- 
grees of  murder,  their  minds  might  well  have 
wavered.  It  beoomee  a  duty  to  ascertain 
whether  or  not  any  illegal  evidence  was,  as 
claimed  by  defendant,  admitted,  wtaldi  had 
a  tendency  to  persuade  them  to  the  condo- 
slon  tiiey  arrived  at  <tf  murder  In  tbe  first  de- 
gree, which  Involves  the  death  poially.  rather 
than  of  mm^er  In  the  second  degree.  The 
theory  for  conviction  must  be  that,  upon  de- 
fendant's arriving  at  his  house,  he  continued 
the  qnarrd.  which  was  Interrupted  by  tlie 
vlalt  of  the  witness  who.  besides  the  defend- 
ant, last  saw  the  deceased  In  Ufe;  that  he  as- 
saulted his  wife  immediately  or  very  soon 
after  llie  Tbdtor'a  departure;  tbat  he  ddlb- 
erately,  and  with  tiie  premeditated  design  of 
killing,  du)ked  and  strangled  her  to  death, 
and  then,  throwing  or  placing  her  body  bead 
downward  in  the  hole  ot  water,  It  remained 
there.  In  the  dark  and  rainy  nlgbl;  while  he 
went  away,  and,  returning,  pretended  to  first 
disoorer  It  There  is  no  circumstance  in  this 
from  whidi  the  cmuiusImL  of  a  d^bwato. 
Intentional  killing  could  be  drawn  that  would 
not  equally  f^iply  to  the  inference  of  a  killing 
perpetrated  ta  the  heat  ot  passion,  without 
design  to  effect  death,  but  In  a  cruA  and  un- 
usual manner,  except  the  angry  words  heard 
by  that  Tlsllmr  Just  before  his  entrance.  So 
far  aa  aro wances  went  that  burst  of  anger 
had  all  blown  away  before  he  left,  and  she 
aiHl  be  were  off^lng  to  him  the  bo^dtali^ 
paid  s  guest  Th^  Is  nothing  in  tiie 
means  used  to  effect  deatii  to  lead  to  the  oon- 
cluslon  of  an  intentional  killing.  No  vreaptm 
of  any  Idnd  or  character  was  resorted  Uk 
The  fact  of  maltreatment,  persisted  in  a 
nomber  of  years,  If  the  teetiinony  as  to  that 
is  taken  as  true  In  every  syllable,  should  not 
persuade  that,  of  all  times  he  maltreated  her. 
he  on  tills  occasion  Intended  to  destroy  ber 
Ufe;  and  If  the  testimony  of  illicit  lnt«>- 
course,  running  over  a  long  period  of  time, 
was  believed,  that  w>uld  not  necessarily  per- 
suade that,  for  the  first  time,  he  on  this  n^t 
folly  Intended  to  ild  falmself  of  ber  forever. 
It  will  be  seen,  theref<nre,  that  If  there  was 
testimony  bringing  Ills  alleged  cruelty  down 
to  this  very  date.  It  would  and  must  have 
been  a  powerful  factor  Id  persuading  the  Jury 
that  tbe  Intention  to  kill  was  In  tbe  mind  ot 
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■defendant,  and  that  It  operated,  not  only  In 
causing-  them  to  reject  the  theory  of  death 
resulting:  from  cniel  trcatmont,  without  any 
design  to  effect  death,  but  also  to  reject  all 
testimony  as  to  there  being  no  signs*  of  chok- 
pie  or  strau^lation,  and  every  other  fact  and 
f.ircumstunee  la  defendant's  favor  that  mtght 
otherwise  liave  been  given  weight.  Was 
there  such  testimony,  and,  If  so,  was  It  legal? 
I  (lU'ite  from  the  testimony  of  the  brother  of 
the  deceased  on  this  subject:  "Q.  "When  was 
the  last  time  you  saw  her  alive?  A.  The  2Gth 
of  July,  about  6  o*clo(*:  In  the  morning;  about 
0  or  7  o'clock.  Q.  What,  if  anything,  did 
you  notice  about  her  when  you  saw  her  alive 
the  last  time?  A.  I  was  passing  by  her 
house.  When  she  saw  me,  she  commenced  to 
cry,  and  I  came  up  to  whore  she  was.  I 
asked  her  what  was  the  matter,  and  she  said 
that  Ml-.  HliKiIito  had  twaten  her.  Q.  State 
Whether  you  noticed  any  marks  of  violence 
upon  her  at  that  time.  A.  Yes,  sir.  Q.  State 
to  the  jury.  A.  The  first  mark  I  noticed  was 
a  bruise  on  the  right  clieek,  and  I  got  off  my 
horse,  and  noticed  that  she  had  some  bruises 
on  her  bacfe.  Q.  Describe  the  nature  of  those 
marks  ou  the  badt.  A.  They  were  as  if  they 
had  Ix-eu  made  by  a  whip  or  a  club  or  a 
stick."  He  then  says  that  her  clothes  were 
torn.  .On  cross-examination  the  following  oc- 
curred: "Q.  You  say  she  came  to  meet  3'ou? 
A.  rShe  was  standing  at  the  door  when  she 
saw  me  coming  on  the  other  side  of  the 
acequla  madre.  It  ran  right  close  to  the 
house.  Q.  Could  she  walk  about  then?  A. 
Yes.  sir;  she  could  walk  some.  She  always 
walked  some,  but  she  was  hurt  on  accoimt  of 
a  beating  he  had  given  her."  All  this  was 
objected  to  by  defendant's  counsel,  and  npon 
cross-examination,  it  being  shown  that  there 
were  no  marks  at  that  time  on  her  throat 
tending  to  show  strangulation,  the  objection 
to  the  testimony  was  renewed,  and  motion 
made  for  Its  withdrawal  upon  the  groimd  of 
not  being  res  gestae,  of  being  hearsay,  and 
as  not  tending  to  establish  the  allegations  of 
the  indictment,  all  of  whldi  -was  overruled. 
It  Is  difficult  to  see  how  the  fact  of  the  wife 
being  beaten  early  In  the  morning,  some  12 
hours  prior  to  her  death  as  a  result  of  the 
strnngiilatiOTi  then  inflicted,  has  been  shown, 
anywhere  In  the  case,  to  have  any  connection, 
so  as  to  make  it  res  gestae  of  the  latter  trans- 
action. It  certainly  cannot  be  considered  res 
gestae  imless  defendant  Is  at  least  connected 
with,  or  in  some  way  responsible  for,  that 
beating.  This,  the  prosecution  maintains, 
was  shown  by  the  declaration  of  the  de- 
ceased made  to  her  brother  that  "Mr.  Hipo- 
lito  had  beaten  her."  It  must  be  determined, 
then,  whether  or  not  this  declaratI(Mi  was,  in 
the  language  of  Justice  Swayne  in  Insur- 
ance Go.  V.  Mosley,  S  Wall.  397,  made  "almost 
contemporaneously  with"  or  'immediately 
after"  the  beating.  An  Investlgfltion  of  the 
testimony  sheds  no  light  upon  the  exact  time 
of  the  occurrence  of  tbe  beating.   It  does  ap- 


pear that  the  deceased  was  alcae  at  ber 

home;  that  she  saw  her  brother  from  her 
door,  where  she  was  standing;  that  she  "com- 
menced to  erj-;''  and  that  he  asked  her  what 
was  the  matter.  The  beating  may  have  oc- 
cuiTod  10  minutes  iH'fore,  an  hour  before,  aud, 
for  aught  that  appears  to  the  contrary,  evMi 
the  night  ix'fore.  It  was  the  uaiTation  of  u 
past  occurrence.  It  was  not  a  spontaneous 
or  involuntary  utterance.  In  any  souse  of  tht; 
word,  but  was  drawn  out  by  questions,  and 
the  fact  of  Its  connection  with  defendant  de- 
pended for  its  proof  solely  upon  that  narra- 
tion. The  basis  for  Its  adrais-:ion  seems  to 
lack  every  element  necessary  to  give  it  the 
character  of  res  gestae.  In  Com.  v.  McPIke, 
3  Gush.  181,  the  declaration  appears  far  more 
intimately  connected  with  the  fact  with 
which  It  dealt  than  does  the  statement  here. 
There  every  moment  of  time  Is  accounted  for 
between  the  act  and  the  narration  of  it,  but 
here  we  must  surmise  as  to  whether  the  inter- 
vening time  was  10  minutes,  an  hour,  or  sev- 
eral hours.  The  McFike  Case  has  been  de- 
parted from  In  later  decisions  of  the  same 
court,  and  the  rule  more  stringently  applied. 
Hiis  declaration  being.  In  our  judgment,  sim- 
ply a  narration  of  a  past  occurrence,  -^e  think 
it  should  not  have  been  admitted.  Without 
it  the  defendant  has  not  been  sufficiently  con- 
nected with  the  bruises  and  stripes  on  the 
person  of  the  deceased  that  morning,  and  the 
testimony  of  the  witness  as  to  her  appear- 
ance should  not  have  been  admitted.  To  hold 
that  the  mere  fact  that  a  man's  wife  has  the 
appearance  of  being  beaten  some  12  hours 
prior  to  the  time  of  her  death  Is  a  clrcum- 
stancs  to  go  with  other  ciraimstances  tend- 
ing to  connect  him  with  the  later  occurrence, 
where  defendant  is  absent  all  Uie  intervening 
time,  would,  It  seems  to  us,  make  its  admissi- 
bility rest  upon  a  most  slender  and  dangerous 
foundation.  If  it  had  been  even  shown  tliat 
the  husband  left  his  house,  that  no  one  else 
was.  seen  there,  and  Immediately  afterwards 
his  wife  bore  signs'  upon  her  pei'son  of  blows 
freshly  Inflicted,  the  case  might  be  different, 
but  here  no  such  testimony  appears.  In  sev- 
eral Jmlsdictions  It  has  been  held  that.  In  a 
criminal  case,  error  In  the  admission  of  illegal 
evidence  presumes  Injury.  Again,  It  has  been 
held  that  in  criminal  cases  the  judge  should 
be  satlsUed  beyond  a  reasonable  doubt  that 
no  injury  has  resulted.  The  doctrine  has 
also  been  stated  to  be  that  the  admission  of 
Illegal  evidence  of  an  Important  fact,  though 
but  additional  to  other  facts  legally  in  evi- 
dence, requires  a  new  trial,  even  though  It 
may  appear  certain  that  the  Jury  would  have 
found  a  verdict  as  rendered.  It  Is  not  nec- 
essary to  go  so  far  as  that  In  this  case,  and  we 
think,  that  perhaps  the  rule  to  be  adopted  Is 
that  it  must  be  apparent  that  no  injury  re- 
sulted to  the  accused  from  the  admission  of 
ihe  illegal  evidence.  In  this  case  it  appears 
to  us  that  the  jury  may,  and  probably  did, 
reasou  that,  U  the  last  thing  the  husband  doe? 
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btfore  leaving  Ua  borne  In  Uie  mornliv  !■  to 
cruelly  beat  his  wife,  and  almost  tbe  first 
thing  at  night,  when  he  returns.  Is  to  Tlolently 
assault  and  choke  her,  In  sudi  a  way  as  to 
cause  death,  he  must  have  deliberately  killed 
her,  whUe  without  such  testimony  they  might 
have  concluded  that  Us  offense  amounted 
merely  to  murdw  In  ttie  second  degree.  Un- 
der these  drcnmstances  tbe  defendant  cannot 
be  considered  to  bare  been  certainly  ooavlct* 
ed  <«i  tbe  l^al  eridence  In  tbe  case,  and  It  Is 
not  apparent  tiiat  Injury  did  not  occur. 

TbB  other  astfgnments  of  error  It  Is  not 
deemed  necessary  to  advert  to,  except  to  say, 
In  general  terms,  that  the  Instructions  given 
the  learned  judge  to  the  Jury  are  approved, 
as  b^ng  fair,  bi  every  sense,  to  the  defend- 
ant, and  E^vlng,  as  we  believe,  a  dear  and 
tall  ezpodUrai  of  the  law  applicable  to  the 
case.  For  reasons  stated  the  Judgment  over- 
mlhig  ttie  motion  for  new  trial  la  reversed, 
and  this  cause  Is  remanded  to  the  district 
court,  with  directions  to  grant  a  new  trlaL 

FBBBMAM  and  LAtJUHUM,  JJ.,  concur. 


(7  N.  H.  E68) 

TERRITORY  ex  rel.  BATON  r.  BROWNB. 
(Supreme  Court  of  New  Mexico.  Sept.  4,  lfi84.) 
Bsvisw— Rboord— Warbakts  ox  Codbt  J^im, 

1.  Refusal  of  a  peremptorr  writ  of  man- 
damus on  aa  alternative  writ  and  answer  may 
be  reviewed,  though  there  was  no  motion  m 
new  trial  or  bill  of  exceptions. 

2.  The  court  fund,  under  Laws  1893,  e.  61, 
Mug  a  particular  fund  of  the  county  out  of 
which  tlie  assessor  and  collector  are  entitled  to 
commissions,  (or  assessment  and  collection 
thereof,  on  the  warrant  of  the  county  commis- 
sioners, the  balance  to  be  distributed  on  war- 
rants of  the  district  clerk,  drawn  by  the  order 
ot  tlie  Judge,  a  warrant  of  the  commissioners 

Slnst  the  fund,  la  ftivor  of  the  asscssw, 
old  show  that  the  Indebtedness  to  him  arose 
from  performance  of  Us  dutias  aa  asseaaor  la 
connection  with  the  fund. 

Brrw  to  district  court,  Soogro  county;  be- 
fore Justice  Freeman. 

Nestor  P.  Eattm  sued  out  an  altamatlTB 
writ  of  mandamus  against  Bmest  I*.  Browne 
to  compd  tbe  latter,  as  treasurer  itf  Socorro 
eoonty,  to  pay  out  of  tbe  court  fund  of  said 
oonn^  the  amount  <MC  a  warrant  drawn  by  tbe 
county  commissioners  against  said  fttnd  in 
ftivor  of  rdator,  as  assessor.  The  warrant 
was  upon  the  court  fund,  but  did  not  specify 
that  the  Indebtedness  to  the  relator  accrued 
by  reason  of  the  performance  of  his  duties  as 
assessor  in  connection  with  this  particular 
fund,  nor  is  it  shown  anywhere  in  the  record 


before  na  by  reason  of  what  particular  serv- 
ice the  indebtedness  did  accme.  The  peremp- 
tory writ  was  refused,  and  plaUtUf  brings  er- 
ror. Affirmed. 

W.  J.  Eaton,  tm  plalntUf  In  cRor.  James 
GK  FIteb,  for  deCemdant  in  error. 

FALU  X  DeffBPdant  In  enor  obiJecta  to 
the  consideration  of  this  cause  for  the  reason 
that  tmdor  Fares  t.  Barber  (decided  by  tbls 
court  at  the  last  sessloi^  M  Fac.  190;  there 
having  been  no  motion  for  a  new  trial  In  the 
court  below,  and  no  bill  of  exceptions,  there 
Is  not  sufficient  matter  befara  ^  court  upon 
wUch  to  predicate  a  decision,  nus  court  has 
at  the  present  session  e^tressed  its  disap- 
proval ot  the  mlUg  at  the  last  term  In  the 
case  dted,  by  granting  tbe  modon  fxx  rehear- 
ing In  aald  cause,  which  Is  now  poidlns. 
However,  tbe  fmly  i^eadinga  In  this  caaa 
which  can  be  considered  are  the  writ  and  an- 
swer. It  would  be  necessary  to  Mng  tbe 
tltlon  and  copy  of  tbe  order  of  the  board  of 
county  commissioners  here  by  UU  itf  excep- 
tions, unless  the  petition  and  orda-  had  In 
terms  been  made  a  part  of  tiie  writ  It  Is 
urged  upon  us  that  the  question  here  sought 
to  be  presented  Is  of  f-npniance  to  tsray 
county  In  tbe  teriHory,  and  Involvea  ttaa  oon- 
atmctlon  of  the  stotutes  of  the  t«ritocy.  and 
particularly  chapttf  61  of  tin  Iaws  of  1893. 
We  have  no  hesitanoy  In  saying  that  the 
court  fund  provided  under  the  provisions  of 
tiiat  act  Is  a  partlcalar  fund  of  the  connty; 
that  tbe  assessw  and  collector  are  entitled  to 
their  commlBsionB  for  tbe  assessment  and  col- 
lection of  that  fond,  to  be  pidd  out  (tf  the 
same  upon  warrant  drawn  thoeon  by  tbm 
board  of  county  commission^  the  warrant 
to  Bpedfy  upon  what  account  tbe  Indebted- 
neea  accrued,  as  well  as  tbe  fund  from  which 
it  Is  to  be  paid;  the  balance  of  said  fond  to 
form  a  court  fund  to  be  distributed  upon  war- 
ranto drawn  by  the  district  tSiak  tqr  nder  at 
the  Judge.  The  record  before  ns  doea  not 
show,  however,  that  the  warrant  Indicated 
t^cm  ito  face  upon  what  account  tbe  indfidv^ 
edness  arose,  and  respondent  distinctly  raises 
this  objection  In  Us  anawer.  We  are  of  of/ta- 
ion  that  the  treasurer  was  Justified  In  refus- 
ing p^ment  of  said  warrant;  and  can  see  no 
errw  in  the  wdor  ot  tbe  lower  ooort  in  deny* 
ing  tbe  paemptwy  writ  Judgment  btfow 
affirmed. 

SMITH,  a  J.,  and  OOLUBB  a»1  LAUOH- 
LIN*  JJt  concur. 


Digitized  by  Google 


TBBSITOBT  «.  ABMUa 


U17 


-<r  K.  H.  sfo 

TBRRrnHtT  T.  ABMUOw 
(Snprame  Ooart  of  N«ir  Ucadeob  Sept  4^  18M.) 

▲lUITLT  WITH  DUSLT  WUPOX— SDlVICf UfOT  OF 
iKDIOnUXT  — OBIMROHt  TO  OBUTD  JvKt—JV- 

BOBS. 

3L  Objectloiu  to  the  qoallflcfttloiii  of  mem- 
ben  of  the  ffrand  jniT  «&Diiot  be  raised  fw  the 
Ant  time  on  motion  in  arreet. 

2.  The  diMoaUfication  of  petit  jurori  most 
be  raised  hy  <fflallenge  before  verdict,  and  obd- 
Dot  be  raised  tar  the  flrat  time  on  modon  for 
a  new  trial  or  In  arrest  <a  a  Judgment,  nslees 
■oeb  disqvaliflcatioBs  wen  iwejudidai  to  de- 
fendant _ 

S.  An  Indictment  diarfrlnff  that  an  offense 
vaa  committed  "on  or  abont'*  a  certala  da^  is 
Insofficiflsit. 

4.  Under  Act  1887.  c  80,  |  8,  provldinf  that 
all  kinds  of  daggers,  bowie  knives,  pomards, 
butcher  linlTes,  dirk  knives,  and  weapons  with 
which  dangerona  cute  mr  tiinists  can  oe  inflict- 
ed shall  be  considered  deadir  weapons,  an  In- 
dictment charging  defendant  with  making  an 
assault  with  a^'deadlr  weapon,  to  wit,  a  knlfe^" 
bat  failing  to  describe  the  knife,  la  inaaffldent. 

B.  Under  Act  1887.  c.  30,  providing  pnn- 
Itbment  for  nnlawfol  assault  with  a  deadly 
weapon,  an  Indictment  alleging  that  defendant 
"felonlonslj"  made  an  assault,  but  not  alleging 
that  the  aeeanlt  was  "nnlawfid,"  la  inaafflclant. 

Appeal  from  district  court,  Bonallllo  oow- 
ty;  before  Justice  Colllar. 

Vicente  Armtjo  was  convicted  of  aasault 
with  a  deadly  weapon,  and  appeals.  Re- 
Tened. 

H.  B.  FagmMn,  Cor  appellant  B.  Lb 
Bartlett,  SoL  Gen^  for  the  Territory. 

ItAUOHUN.  3.  Tbe  defendant  Tlceoto 
ArmUob  vu  Indicted  Xv  the  grand  inrjr  at 
tbe  October,  1898,  term  of  tbe  district  court 
of  the  Mcood  Jodldal  district  for  Bernalillo 
ooonly,  tfiarfed  witb  assault  witb  a  deadly 
weapon  upon  one  lose  H.  Oamle,  whioh  in- 
dictment Is  In  vords  and  flgnree,  tIl:  "Tu^ 
ritOKjr  of  Now  MexIcOk  Coantr  vt  Beroap 
llllo-SB.:  In  itae  Dlattlot  Qomt,  at  tbe  Oc- 
tober Tma,  A.  D.  IS&SL  Tbe  grand  Jury  of 
tbe  tnrltory  of  New  Mexico,  taken  from  the 
body  (tf  the  good  and  lawful  men  of  Bvaa^ 
mio  county.  In  tbe  tecritory  of  New  Bfoloo, 
duly  selected.  Impaneled,  sworn,  and  charged 
at  tbe  October  tarm,  A.  D.  1883,  to  Inaolre 
and  Aw  iwesentnwnt  make  of  all  oflensea 
against  Ibe  laws  ot  tbe  territory  ot  New 
Mexico  committed  within  said  county  of 
BertuUUlo,  opon  their  oaths  do  present  that 
Vloeote  Armljo,  late  of  the  county  of  Berna- 
lillo aforesaid,  on  or  about  the  8d  day  of 
May,  A.  D.  1808,  at  the  county  of  BemalUlo, 
terrltcwy  of  Mew  Mexico,  did,  with  a  certain 
deadly  weapon,  to  wit,  a  knife,  felooloualy 
make  an  assault  on  one  Jose  H.  Ourule,  and 
blm,  the  said  Jose  H.  Qorule,  did  tboi  and 
there  cat  stab,  and  wound,  contzaiy  to  the 
form  of  the  statute  In  sudi  cose  made  and 
provided,  and  against  the  peace  and  dignity 
9t  the  territory  of  New  Mexico."  At  tbe 
Usich  t«rm,  A.  D.  ISIM,  of  the  said  district 
eonrt,  the  defendaiit  was  arraigned,  and  eur 


tared  bis  plea  of  not  gotlly  as  disrsed.  Ji 
trial  tak  due  form  was  had,  and  the  Jury  re- 
turned a  Terdlct  of  guilty,  as  Oarged  in  Iba 
indictment  On  the  incoming  of  the  verdict 
the  defendant  filed  a  mottoo  for  a  now  trial, 
which  was  by  the  court  denied.  Ttte  de- 
fendant tboi  filed  a  motton  In  arrest  ot  Judg- 
ment irtUdi  is  in  words  and  flgnres  te  wit: 
"Now  comes  Ibe  defendant,  by  bis  attorney* 
and  moves  the  court  to  axraat  the  Judgment 
ftv  reasons  apparent  upon  tbe  record  of  asM 
cauae^  to  wit:  CD  It  aiwean  tbat  tbe  grand 
Jury  wbldi  returned  the  Indlrtmont  in  aaid 
causa  was  not  a  legaQr  eeostitated  body, 
and  not  competent  In  law  to  find  the  said 
Indictment  (2)  A  lai^  monlMr,  to  wl^ 
of  Ibe  grand  Juron  afiweaald,  were  by  law 
dlsgwallflprt  and  InoompetMit  to  serve  as 
mombos  of  tbe  MUd  grand  Jury;  and.  by 
reascu  thereof,  the  said  Indictment  was  and 
Is  Insufficient  and  void  to  charge  the  defend- 
ant witb  the  said  alleged  oAenaa  (B)  Tba 
indictment  in  aald  cause  was  and  Is  Inanflt 
dent  in  law,  and  tbe  same  does  not  anffl- 
ciently  charge  (and)  the  oime  and  offense. 
(4>  OCbe  petit  Jury  tai  aaid  cause  was  mrt 
regularly  oonstltoted  and  was  dlsqualifled  by 
law  to  bear  and  detormlna  aald  alleged  of- 
fensB.  9)  And  tor  dlwa  other  octora  and 
defects  awtmrlag  mum  tbe  reeord  of  aaid 
court  In  said  cause,"— which  motton  by  Hit 
court  was  overruled  and  denied;  and  tbe 
court  pr<moMOced  judgment  on  tbe  defendant 
and  fixed  his  pnnlsbment  at  two  years'  con- 
fin«nent  in  tbe  New  Mexico  petUtenttary, 
from  all  of  wbiob  rulingi  and  Judgment  ot 
tbe  court  tbe  deftmdawt  appealed  to  tbla 
court  and  assigned  enor  as  followa^  to  wit: 
"(1)  Tbfi  court  erred  bi  refusing  to  anstaln 
tbe  motlMt  In  arreat  of  Judgment  beeanae 
tbe  indictment  la  on  tta  tsee  void.  (S)  Ibe 
oomrt  «red  in  zefnalng  to  grant  a  new  trial, 
and  abM>  to  anstaln  tbe  motton  In  airest  of 
Judgment  because  the  grand  Jury  was  ille- 
gally constituted.  (S)  Tbe  court  erred  in 
commentlnc  on  tbe  wtfgbt  of  the  evidence 
of  tbe  defendant  Tleento  AimUa  <4)  Tbe 
court  erred  In  refusing  to  Instroct  the  Jury 
to  find  tbe  deCuidant  not  guiUy  at  Urn  con- 
clusion of  tbe  teBttmcmy." 

It  is  not  necessary  to  tbe  diaposttion  of 
this  case  to  consider  anything  but  the  er- 
rors assigned  in  the  Baoti<m  In  arrest  of 
Judgment  The  first  and  second  grounds  set 
oat  In  the  motion  refer  to  the  qualifications 
of  members  of  the  grand  Jury  who  found 
and  returned  tbe  Indictment;  and  these  ob- 
JectiMis  come  too  late.  If  sny  objections 
to  tbe  legal  qnaliflcatlons  of  members  of  tbe 
grand  Jury  existed,  such  objections  should 
have  beoi  raised  and  presented  In  prcq>er 
form  to  the  court  before  the  defendant  en- 
tered bis  plea  of  not  guilty  to  the  merits. 
This  proposition  has  been  so  oftm  decided 
by  this  court  that  it  Is  unnecessary  here  to 
refer  to  authorities  oa  tbe  subject  Tbe 
fourth  ground  in  the  motion  refers  to  some 
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cUsqnallflcaUan  of  membern  of  tiie  petit  Jofy 
who  found  and  returned  the  verdict  of  guilty. 
'  The  disquolificatfona  of  petit  jnrrai^  most  be 
.  taken  advantage  of  Ijefore  the  iDcomlng  of 
.the  verdict  by  challenge,  and  cannot  be 
raised  for  the  first  time  on  a  motion  for  a 
new  trial  or  In  arrest  of  judgment,  as  any  dis- 
. qualification  of  petit  Jurors  is  cured  by  ver- 
.  diet,  unless  It  shall  be  made  to  appear  affirma- 
tively that  any  such  disqualifications  resulted 
to  the  prejudice  of  the  defendant;  and  there  Is 
nothing  in  the  record  dlsclosiug  such  a  state 
of  facts.  The  fifth  ground  in  the  motion  la 
la  terms  general,  and  does  not  point  out  any 
Hpeclflc  or  sufficient  cause  for  review.  This 
ieaves  for  consideration  only  the  third 
ground,  and  this  goes  to  the  sufficiency  of 
the  allegations  as  charged  In  the  Indictment, 
and  it  will  be  considered  as  It  appears  In 
the  record. 

1.  The  pleader  evidently  attempted  to 
frame  this  indictment  under  Laws  1887, 
p.  55,  c.  30,  Imown  as  the  "Deadly  Weapon 
Act;"  and  It  is  lnsufflcl«it  and  defective,  be- 
cause the  offense  charged  does  not  come 
within  the  scope  of  any  section  of  that  act. 
The  offenses  and  punishmrats  provided  for 
In  that  act  are  plainly  set  out,  and  the  Intent 
of  the  legislature  may  readily  be  compre- 
hended from  the  title  of  the  act  Itself.  It 
was  enacted  for  definite  and  specific  pur- 
iwses,— "to  prohibit  the  unlawful  carrylngand 
use  of  deadly  weapons."  All  the  offenses, 
and  punishments  therefor,  are  plainly  set 
ont  and  defined  specifically  In  each  section 
of  the  act,  and  by  no  process  of  reasoning 
can  the  Intendment  of  that  act  be  so  con- 
strued as  to  apply  to  the  offense  as  herein 
charged.  A  reading  of  the  act  In  connection 
with  the  offense  charged  In  the  Indictment 
is  self-sufficient 

2.  The  Indictment  is  Insufficient  on  Its  face, 
'  because  tliere  is  no  day  certain  alleged  when 

the  offense  was  committed.  The  indictment 
charges  that  "on  or  about  the  3d  day  of  May, 
A.D.lsy3,attheeountyof BernalUlo  •  •  •." 
The  omission  of  a  pleader  to  allege  a  day 
certain  as  the  time  when  the  offense  as 
charged  was  committed  Is  fatal  at  common 
law  (1  Bish.  Cr.  Pr.  i  300);  and  we  have  no 
statute  changing  that  rule,  and  the  allega- 
tion **on  or  about"  Is  fatal  on  a  motion  In 
arrest  or  on  dennirrer.  It  does  not  put  the 
defendant  on  stifflclent  notice  as  to  the  time 
when  he  is  charged  with  the  commission  of 
the  crime.  The  exact  time  in  such  cases  Is 
an  cssentJal  element,  and  a  material  allega- 
tion, and  It  must  be  specifically  charged  In 
the  Indictment,  In  order  that  the  defendant 
may  properly  prepare  his  defense.  In  this 
allegation  an  alibi  could  not  with  a  sufficient 
degree  of  accuracy  be  pleaded.  It  might  oc- 
cur that  a  defendant  had  engaged  in  an  al- 
tercation with  the  same  person  at  the  same 
place  on  two  or  even  more  successive  days, 
but  under  very  different  circumstances,  and 
to  which  his  deffflise  would  be  different,  and 


an  allegation  In  the  indlctmwt  ttiat  "on  or 
about"  a  day  named  would  not  sufficiently 

advise  him  which  offense  he  was  required 
to  answer. 

3.  The  Indictment  charges  that  the  defend- 
ant, at  the  place  named,  "did  with  a  c^tain 
deadly  weapon,  to  wit,  a  Icnlfe,  feloniously 
make  an  assault  on  one  Jose  H.  Gumle,"  etc., 
but  does  not  define  or  describe  the  kind  or 
character  of  the  knife.  Any  knife  may  be  so 
used  as  to  become  a  deadly  weapon,  but  all 
knives  are  not  In  law  "deadly  weapons." 
The  omI»ion  In  this  Indictment  to  describe 
and  define  the  kind  of  a  knife  Is  fatal,  be- 
cause,  even  If  the  crime  charged  came  with- 
in the  provision  of  the  act  above  referred  to, 
the  allegation  is  Insufficient  That  act  pro- 
vides: 

"Sec.  8.  Deadly  weapons  within  the  mean- 
ing of  this  act  shall  be  construed  to  mean  all 
kinds  and  classes  of  pistols,  whether  the 
same  be  a  revolver,  ^peater,  derringer,  or 
any  kind  or  class  of  pistol  or  gun;  and  any 
and  all  kinds  of  daggers,  bowie  knives,  pon- 
iards, butcher  knives,  dirk  knives,  and  all 
such  weapons  with  which  dangerous  cats 
can  be  given,  or  with  which  dangerous 
thrusts  can  be  Infilcted,  Including  sword 
canes,  and  any  kind  of  sharp  pointed  canes; 
aa  also  slung  shots,  bludgeons,  or  any  other 
deadly  weapons'  with  which  dangerous 
wounds  can  be  inflicted." 

It  is  evident  that  the  kind  and  character 
of  the  knife  should  be  described  as  one  of 
the  class  therein  mentioned.  The  word 
"such"  qualifies  the  kind  of  knives,  and  the 
knife  used,  to  bring  the  offense  within  the 
act,  must  belong  to  that  class.  It  was  neva 
intended  by'  the  legislature  to  include  in  the 
class  named  ordinary  pocket  knives  as  dead- 
ly weapons.  Besides,  the  Indictment  no- 
where charges  that  the  knife  used  was  one 
"with  which  dangerous  cuts  could  be  given, 
or  with  which  dangerous  thrusts  Can  be  In- 
flicted," and  such  an  allegation  was  req:alTed. 

4.  The  indictment  is  Insufficient,  because 
it  nowhere  charged  that  the  assault  was 
made  unlawfully.  This  Is,  In  this  indict- 
ment a  fatal  omission,  but  It  seems  to  have 
escaped  the  attention  of  the  defense,  as  It  is 
not  alluded  to  In  tho  brief,  nor  was  It  dis- 
cussed on  the  oral  argument  The  indict- 
ment charged  that  ttie  defendant  "did,  with 
a  certain  deadly  weapon,  to  wit  a  knife,  fe- 
loniously make  an  assault  on  one  Jose  H. 
Gurule,  •  •  •"  but  did  not  charge  that 
the  defendant  **dld  unlawfully  assault"  etc. 
The  offense  as  charged  and  the  punishment 
as  defined  by  our  laws  Is  a  statutory  crime, 
and  It  Is  necessary  that  the  pleader.  In  draw- 
ing indictments,  use  the  language  of  the  stat- 
ute applicable  to  the  offense  as  defined  by 
the  statute.  It  Is  Insufficient  to  use  other  or 
different  words  than  provided  by  statute 
when  such  words  are  material  in  defining  the 
offense  or  In  fixing  the  punishment  The  act 
of  the  legislature  wider  which  this  iodlet- 
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ment  vas  fonnd  nowhere  uses  the  word  "fe- 
lonloorir."  But  the  act  Section  2)  says: 
"Any  poacoi  who  shall  draw  a  deadly  weap- 
on on  another  *  *  •  except  it  be  In  the 
lawful  defense  of  himself,  his  family  or  his 
propLT^,  or  under  legal  author!^  *  * 
Section  3  provides  that  "any  pawn  who 
shall  unlawfully  assault  or  strike  at  anothw 
with  a  deadly  weapon  •  •  And  sec- 
tion 4  ^oTldes  that  "any  p^wm  who  shall 
unlawfnlly  draw,  flomiBh  or  discharge  a 
rifle,gnn  or  pistol  within  the  limits  of  any  set- 
tlement in  this  terrltny,  •  •  •  enept  the 
same  be  done  by  lawftd  authially,  or  In  the 
lawful  defense  of  himself,  his  family  or  his 
IHTtq^rty  *  *  *."  It  will  he  seen  htse  that 
the  words  "lawful"  and  "unlawfully"  are 
used  In  the  statute.  "Fidmilously"  Is  a  tech- 
nical word,  which  at  common  law  was  essen- 
tial to  erery  indictment  fax  a  felony  char- 
ging the  offrase  to  hare  been  committed  f^ 
lonioosly,  and  no  other  worA  or  circumlocu- 
tion could  supply  Its  place;  and  it  Is  still 
necessary  In  this  twritory  (as  the  crime  as 
here  charged  may  be  a  felony  under  our  stat- 
ute) In  dMcrlbing  a  common-law  felony,  or 
where  its  use  became  necessary  by  statute. 
1  Bout.  Law  Diet,  and  authorities  there  cit- 
ed. In  Territory  t.  MIera,  1  N.  H.  387.  Ohtef 
Justice  Benedlctr  qieaktaig  fw  the  court, 
said:  "By  using  the  wwd  *unlawfully'  in 
the  statute^  the  leglslatnre  hitended  to  dis- 
criminate between  acts  of  violence  which 


may  be  lawful  and  those  which  are  not  To 
the  flvld^it  Intention  disclosed  the  indict- 
ment In  this  case  should  conform.  The 
omission  was  a  substantial  ondsslon,  and  the 
court  below  decided  properly  In  arresting  the 
judgment"  The  word  "felcmiously,"  as  used 
In  the  indictment,  cannot  be  used  to  supply 
the  omission  of  the  word  "unlawfully,*'  be- 
cause the  statute  specially  provides  that  as- 
saults may  be  committed  In  defense  of  his 
pwscm  or  proper^,  etc.  The  laws  of  the  ta- 
rltny  are  ample  and  sufficient  to  apprehend 
and  punish  such  offenses  as  herein  charged, 
and  tUs  cmnt  cannot  sustain  Insufficient  In- 
dictmoits  fw  fdonies,  by  which  persons  may 
be  deprived  of  life  and  hberty.  Bvwy  man 
has  a  constltntional  right  to  a  fair  and  In^ 
partial  trial  under  the  laws  ct  the  land,  and 
it  Is  the  duty  of  pleaders  to  pursue  the  law 
in  fhelr  pleadings,  and  It  la  the  duty  of  the 
courts  to  construe  statutes  defining  offenses 
known  as  puidshments  for  such  crimes  strict- 
ly; othwwlse,  thwe  would  he  a  want  of  ac- 
curacy and  certainty,  which  would  result  In 
a  failure  of  Justice  in  the  courts. 

Vta  the  above  reasons,  the  Judgment  of  the 
Iowa  court  Is  rer^ned,  and  the  cause  re- 
manded, with  an  order  to  the  court  bdow  to 
enter  Judgment  snst^idng  the  motion  in  ai^ 
rest  of  Judgment:  and  it  Is  so  ordwed. 

SMITH,  a  J.,  and  FBBEUAN  and  FALL, 
3J.,  concur. 


End  or  Cases  m  Voi-  87. 
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